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INDIANA   SUPRBME  COURT. 

HENRY  W.  NISWONGER,  Appt., 

▼. 

STATE  OF  INDIANA. 
(—  Ind.  — ,  102  N.  E.  135.) 


Drn^  *  sale  by  physician. 

1.  A  sale  of  cocaine  bv  a  duly  licensed 
physician  without  a  written  prescription 
violates  a  statute  making  it  unlawful  for 
any  person  to  sell  cocaine  except  upon  a 
written  prescription  of  a  duly  licensed  phy- 
sician. 


Evidence  —  sale  of  drugs  —  procure- 
ment by  police. 

2.  Upon  prosecution  of  one  for  illegal 
sale  of  drugs,  evidence  is  admissible  that 
the  sale  was  procured  by  the  prosecuting 
witness  with  money  furnished  by  the  police 
for  the  purpose  of  afTecting  the  credibility 
of  the  evidence  of  the  prosecution. 

New  trial  *  discretion  to  oveprnle. 

3.  There  is  no  abuse  of  discretion  on  the 
part  of  the  trial  court  in  overruling  a  mo- 
tion for  new  trial  in  a  criminal  case  which 
is  not  filed  until  eighty  days  after  rendition 
of  the  judgment,  where  the  statute  requires 
it  to  be  filed  within  thirty  days  from  the 
date  of  the  verdict. 

(June  17,  1913.) 


Xote,'^  Right     of     physician     to 
drugs  without  a  prescription. 


sell 


XisworvGEB  V.  State  arose  under  a  stat- 
ute making  it  unlawful  for  any  druggist 
•*or  any  other  person"  to  sell  cocaine  ex- 
cept upon  the  written  prescription  of  a  duly 
registered  physician,  veterinary,  or  den- 
tist, and  it  was  held  that  under  such  a  stat- 
ute, no  one,  not  even  a  duly  licensed  phy- 
sician, has  a  right  to  sell  cocaine  without 
a  prescription. 

Only  one  other  case  has  been  found  pass- 
ing upon  the  right  of  a  physician  to  sell 
drugs  without  a  prescription,  and  that  case 
is  in  harmony  with  the  Niswongeb  Case. 
In  State  v.  Jones,  18  Or.  256,  22  Pac.  840, 
the  statute  prohibited  the  sale  or  giving 
away  of  ceilain  named  drugs  except  to 
those  who  should  present  a  prescription  for 
the  same  from  a  physician  or  a  regularly 
qualified  pharmacist,  and  required  the  par- 
ties so  selling  to  retain  the  prescription  and 
keep  it  open  for  public  inspection,  and  fur- 
ther provided  that  physicians  or  pharma- 
cists who  should  prescribe  any  of  the  drugs 
named  in  the  act  should  keep  a  record, 
which  should  be  open  to  public  inspection, 
of  all  cases  in  which  they  had  prescribed 
such  drugs,  stating  the  date  of  prescription, 
the  name  and  residence  of  the  patient,  the 
disease  for  which  the  drug  was  prescribed, 
and  how  much  and  how  often  the  patient 
was  instructed  to  use  medicine  containing 
46  L.R^.(N.S.) 


the  drug.  It  was  held  that  under  such  a 
statute,  proof  that  one  who  is  charged  with 
selling  one  of  the  prohibited  drugs  (mor- 
phine in  this  case)  without  a  prescription 
is  a  physician,  is  not  enough  to  exonerate 
him.  Under  such  a  statute,  the  mere  fact 
that  he  is  a  physician  does  not  give  him 
the  right  to  sell  such  drugs  without  any 
other  prescription  than  such  as  he  may 
orally  make  to  the  patient  at  the  time  of 
the  sale.  Unless  he  shows  that  he  pre- 
scribed the  drug  and  kept  the  required  rec- 
ord, he  is  in  no  better  position  than  any 
other  illegal  seller. 

In  People  v.  Moorman,  86  Mich.  433,  49 
N.  W.  263,  a  physician  was  charged  with 
selling  drugs  without  having  a  license  as  a 
pharmacist  as  the  statute  required,  and  it 
was  said  that  under  the  statute  which  ex- 
empted from  its  operation  only  practising 
physicians  who  "did  not  keep  open  shop 
for  the  retailing,  dispensing,  or  compound- 
ing of  medicines  or  poisons,"  if  a  physician 
wished  to  keep  open  shop,  or  in  other  words 
a  drug  store,  he  must  come  under  the  same 
regulations  as  other  persons.  He  has  no 
more  right  than  any  other  person  to  step 
into  a  drug  store  and  to  compound  or  sell 
drugs,  medicines,  or  poisons  to  one  not  his 
patient.  It  may  be  that  he  is  as  competent 
to  do  this  as  a  registered  pharmacist,  but 
he  has  no  vested  right  to  do  so. 

H.   C.    Sh. 
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INDIANA  SUPREME  COURT. 


Jure. 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Allen  County 
convicting  him  of  selling  cocaine  in  viola- 
tion of  the  drugs  act.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Aiken,  for  appellant: 

A  physician  may  furnish  his  patients 
with  medicine  as  he  may  in  his  professional 
capacity  deem  proper  without  a  prescrip- 
tion. 

Burns's  Anno.  Stat.  1908,  §  9734. 

There  is  not  cilme  without  a  crinlinal  in- 
tent. 

Fritz  V.  State,  —  Ind.  — ,  99  N.  E.  727 ; 
Osburn  y.  State,  164  Ind.  262,  73  N.  E. 
601. 

Criminal  pleadings  must  state  all  facts 
necessary  to  show  a  violation  of  a  criminal 
statute. 

Littell  V.  State,  133  Ind.  677,  33  N.  E. 
417;  State  v.  Feagans,  148  Ind.  621,  48 
N.  E.  225;  State  v.  Buskirk,  18  Ind.  App. 
629,  48  N.  E.  872. 

Where  there  is  a  total  want  of  evidence 
on  a  material  issue,  the  Supreme  Court 
will  reverse  the  judgment. 

Lee  y.  State,  156  Ind.  541,  60  N.  E.  299; 
Shular  v.  State,  160  Ind.  300,  66  N.  E.  746; 
Bruce  v.  State,  87  Ind.  450. 

Messrs.  Thomas  M.  Honan  and  Thom- 
as H.  Branaman  for  the  State. 

Spencer,  Ch.  J.  delivered  the  opinion  of 
the  court: 

Appellant  was  tried  by  the  judge  of  the 
Allen  circuit  court,  without  a  jury,  on  the 
charge  of  having  unlawfully  sold  cocaine, 
in  violation  of  the  act  of  1911  pertaining 
to  the  sale  of  drugs.  Acts  1911,  p.  45. 
From  a  judgment  of  conviction,  he  prose- 
cutes this  appeal. 

The  act  of  the  legislature  on  which  this 
prosecution  is  based  provides  "that  it  shall 
be  unlawful  for  any  druggist  or  any  other 
person  to  retail,  sell,  or  barter  or  give  away 
any  cocaine,  .  .  .  except  upon  the  writ- 
ten prescription  of  a  duly  registered  physi- 
cian, licensed  veterinarian,  or  licensed  den- 
tist, .  •  •  except,  however,  that  such 
cocaine,  .  .  .  may  lawfully  be  sold  at 
wholesale  upon  the  written  order  of  a  li- 
censed pharmacist  or  licensed  druggist,  duly 
registered  practising  physician,  licensed  vet- 
erinarian or  licensed  dentist." 

Appellant  first  insists  that  the  court 
erred  in  overruling  the  motion  to  quash 
each  count  of  the  affidavit  on  which  this 
action  was  based.  This  affidavit  is  in  ^wo 
counts;  but  for  the  purposes  of  the  ques- 
tion before  us  it  is  necessary  only  to  set 
out  the  first  count,  which  is  as  follows: 
"Count  1.  Walter  H.  Immel,  being  duly 
sworn,  upon  his  oath  says  that  on  the  16th 
day  of  May,  1912,  at  the  county  of  Allen, 
46*L.R.A.(N.S.) 


and  the  state  of  Indiana,  Henry  W.  Nis- 
wonger,  who  was  then  and  there  a  druggist, 
did  then  and  there  unlawfully  sell  to  one 
John  Burton  at  and  for  the  price  of  $1, 
one  eighth  of  an  ounce  of  cocaine,  the  said 
sale  not  being  then  and  there  made  upon 
the  written  prescription  of  any  duly  regis- 
tered physician,  licensed  veterinarian,  or 
licensed  dentist,  the  said  Henry  W.  Nis- 
wonger  having  then  and  there  a  license  a.s 
a  physician  and  a  license  as  a  pharmacist" 

Without  deciding  whether  appellant  has 
properly  presented  any  question  as  to  the 
sufficiency  of  the  affidavit,  it  is  apparent 
that  the  offense  defined  in  the  statute 
applies  to  all  persons;  and  if  a  physician, 
although  duly  licensed,  commits  the  act 
charged  in  this  affidavit,  he  is  not  excepted 
from  the  operation  of  the  law.  The  statute 
in  question  prohibits  the  sale,  barter,  or 
giving  away  of  cocaine  except  under  certain 
conditions,  and  it  was  not  intended  to  ex- 
empt licensed  ^physicians  from  its  terms. 
There  is  nothing  in  the  act  which  will  au- 
thorize a  physician  to  operate  a  drug  store 
and,  as  such  druggist,  to  sell  cocaine  in- 
discriminately to  any  one  applying  there- 
for without  having  a  written  prescription 
as  required  by  law.  Such  prescription  is 
a  prerequisite  to  any  sale  of  either  of  the 
drugs  mentioned  in  the  statute,  and  must 
be  retained  on  file  by  the  person  making 
such  sale.  There  was  no  error  in  overruling 
the  motion  to  quash  the  affidavit. 

It  is  next  contended  that  the  circuit 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  There  was -some  evidence 
of  the  sale  as  alleged,  and  that  it  was 
made  without  a  prescription  therefor. 
Whether  such  testimony  carried  conviction 
was  a*  matter  resting  exclusively  with  the 
court  which  tried  the  case,  and  the  sufficien- 
cy thereof  cannot  be  determined  here. 
Freese  v.  State,  169  Ind.  597-604,  65  K 
E.  015. 

The  remaining  assignment  is  that  the 
court  erred  in  overruling  the  second  or 
supplemental  motion  for  a  new  trial.  The 
original  motion  for  a  new  trial  was  over- 
ruled and  the  judgment  rendered  on  June 
22,  1912.  Appellant  then  prayed  an  appeal 
to  this  court,  which  was  granted,  and  an 
appeal  bond  was  regularly  filed  and  ap- 
proved on  said  date.  The  execution  of  the 
judgment  rendered  was  thereby  stayed,  and 
appellant  was  given  ninety  days  in  which 
to  prepare  and  file  his  bill  of  exceptions. 
On  September  10,  1912,  appellant  filed  his 
supplemental  motion  for  a  new  trial,  the 
substance  of  which  motion  is  that  the  wit- 
ness John  Burton  was  given  the  money 
with  which  to  purchase  the  cocaine  from 
appellant  by  a  police  officer  of  the  city  of 
Fort  Wayne,   for  the  purpose  of   securing 
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evidence  agftinat  appellant  of  his  violation 
of  the  cocaine  act,  supra.  The  motion 
'stated  that  said  Burton  was  intimidated, 
threatened,  and  coerced  by  said  police  of- 
ficer, and  forced  to  make  the  purchase  of 
the  cocaine,  for  the  purpose  of  making  a 
successful  prosecution  against  appellant. 

The  record  of  the  evidence  introduced  at 
the  trial  shows  that  this  matter  was  gone 
into  at  that  time,  and  was  properly  present- 
ed to  the  trial  court  for  the  purpose  of 
affecting  the  credibility  of  the  witness. 
While  this  method  of  securing  evidence  is 
not  to  be  wholly  commended  or  approved, 
it  is  sometimes  true  that  the  conditions 
surrounding  the  commission  of  crime  are 
such  as  to  make  the  securing  of  proper  and 
ccHnpetent  evidence  as  to  such  act  a  very 
difficult  task.  When  evidence  is  secured  in 
the  manner  suggested  by  appellant's  sup- 
plemental motion  for  a  new  trial,  the  meth- 
od 80  employed  and  the  credibility  of  the 
witness  securing  the  same  may  properly 
be  considered  by  the  trial  court  or  jury  in 
seeing  that  justice  is  done.  It  must  be  pre- 
sumed that  such  facts  were  so  considered 
by  the  Allen  circuit  court  in  the  trial  of 
this  case. 

Furthermore,  in  our  Code  of  Criminal 
Procedure  it  is  provided  (§  2158,  Burns's 
Anno.  Stat.  1908)  that  "the  motion  for  a 
new  trial  .  ..  .  must  be  filed  within  thirty 
days  from  the  date  of  the  verdict  or  find- 
ing." While  the  matter  of  permitting  a 
defendant  to  file  a  supplemental  motion 
for  a  new  trial  in  a  case  involving  his  life 
or  liberty  is  within  the  sound  discretion  of 
the  trial  court,  as  was  said  in  Dennis  v. 
State,  103  Ind.  142-147,  2  N.  E.  349,  5 
Am.  Crim.  Rep.  469,  we  are  constrained  to 
hold  that  it  would  not  be  an  abuse  of  such 
discretion  to  refuse  to  entertain  such  mo- 
tion in  a  case  involving  a  misdemeanor 
only,  where  the  same  was  not  filed  for 
eighty  days  after  the  rendition  of  the  judg- 
ment. Here  the  circuit  court  entertained 
such  motion,  and  did  not«err  in  overruling 
the  same. 

The  judgment  must  be  affirmed,  and  it  is 
so  ordered. 

Cox,  J.,  concurs  in  conclusion. 
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Trespass  —  tree  on  boundary  —  action 
for  removal. 

1.  A  propertv  owner  whose  title  runs  to 
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the  center  of  the  street  may  maintain  an 
action  against  the  adjoining  property  own- 
er for  removing  a  tree  between  the  sidewalk 
and  the  curve,  which  was  on  the  boundary 
line  between  the  two  lots. 

Damages  ^  destruction  of  tree. 

2.  An  allowance  of  $275  for  the  malicious 
destruction  by  a  property  owner  of  a 
healthy  and  symmetrical  shade  tree  24 
inches  in  diameter,  on  the  boundary  be- 
tween his  own  and  his  neighbor's  property, 
will  not  be  interfered  with,  where  evidence 
tends  to  show  that  the  value  of  the  neigh- 
boring property  was  diminished  from  two  to 
five  hundred  dollars  by  the  act. 

(June  13,  1913.) 

A  PPEAL  by  defendants  from  a  judgment 
xjL  of  the  Circuit  Court  for  Graves  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
cutting  of  a  shade  tree.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holifleld  &  Gardner,  for  appel- 
lants : 

The  tree  in  controversy  was  a  part  of 
the  street. 

Covington  v.  Schlosser,  141  Ky.  838,  183 
S.  W.  987;  Hawesville  v.  Hawes,  6  Bush, 
232,  7  Mor.  Min.  Rep.  193;  West  Coving- 
ton V.  Freking,  8  Bush,  121;  Jacob  v.  Wool- 
folk,  90  Ky.  426,  9  L.R.A.  651,  14  S.  W. 
415;  2  Elliott,  Roads  &  Streets,  1911  ed. 
§  872;  Hoffman  v.  Shepherdsville,  18  Ky. 
L.  Rep.  30?,  36  S.  W.  522. 

Messrs.  Johnston  &  Wyman,  for  ap- 
pellee : 

The  action  lies. 

Schneider  v.  Jacob,  86  Ky.  101,  6  S.  W. 
350;  Bright  v.  Palmer,  20  Ky.  L.  Rep.  771, 
47  S.  W.  590;  Griffin  v.  Bixby,  12  N.  H. 
454,  37  Am.  Dec.  225;  Russellville  Home 
Teleph.  Co.  v.  Com.  33  Ky.  L.  Rep.  132, 
109  S.  W.  340. 

The  fact  that  land  is  a  highway  does 
not  justify  acts  by  a  private  individual 
which  the  town  had  a  right  to  do. 

Winter  v.  Peterson,  24  N.  J.  L.  524,  61 
Am.  Dec.  678;  Hunt  v.  Rich,  38  Me.  196. 

Mr.  R.  O.  Hester  also  for  appellee. 

"Sote.  —  Property  rights  in  trees  on  or 
overhanging  boundary  line. 

I.  Trees    on   boundary    line. 

a.  Character  of  ownership,  4. 

b.  Rights  and  remedies  of  parties. 

1.  Right  to  remove,  4. 

2.  Right  to  compel  removal,  4. 

3.  Right  to  trim  to  line,  4. 

4.  Right  to  injunction,  5. 

5. 'Right    to    maintain    trespass 
or  replevin,  6. 
II.  Trees  near  boundary  line,  6. 

The  earlier  cases  on  this  question  have 
been  collected  in  the  note  to  Rickey  v.  Mich- 
igan C.  R.  Co.  21  L.R.A.  729. 
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Settle,  J.,  deliyered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  en- 
tered upon  a  verdict  of  $275  damages,  which 
appellee  recovered  of  appellants  in  the  court 
below  for  a  trespass  committed  by  the  latter. 
A  former  appeal  in  this  case  was  dis- 
missed, because  of  the  appellants'  failure 
to  file  the  transcript  in  the  office  of  the 
clerk  of  this  court  twenty  days  before  the 
first  dav  of  the  second  term  of  the  court 
next  after  the  granting  of  the  appeal  as 
provided  by  §  738,  Civil  Code.  Blalock  v. 
Atwood,  148  Ky.  828,  147  S.  W.  748.  The 
present  appeal  was  granted  by  the  clerk 
of  this  court. 

It  appears  from  the  record  that  the  ap- 
pellant Blalock  and  the  appellee,  Atwood, 


own  and  reside  upon  adjoining  lots  situated 
on  Cherry  street  in  the  city  of  Mayiield. 
The  lots  were  originally  included  in  the  one 
block  which  belonged  to  the  common  grantor 
of  the  present  owners.  Appellee  has  owned 
and  resided  upon  his  lot  thirteen  years;  the 
appellant  Blalock  has  owned  and  lived  upon 
his  lot  only  two  or  three  years.  The  action 
was  brought  against  appellants,  L.  B.  Bla- 
lock, Bill  Smith,  and  Cal  Harris,  Smith  and 
Harris  being  Blalock's  employees,  to  recover 
damages  for  the  destruction  by  them  of  a 
shade  tree,  knoi^n  as  a  silver  leaf  poplar, 
which  stood  in  the  sidewalk  in  front  of  the 
lots  in  question  and  partly  upon  each  lot. 
The  amount  of  the  damages  claimed  was 
$500.  The  object  of  the  action  and  char- 
acter of  the  injury  alleged  are  stated  in  the 


J.  Trees   on   boundary   line, 
a.  Character  of  ownership. 

Trees  on  a  boundary  line  between  adjoin- 
ing tracts  of  land  are  owned  in  common 
bv  the  owners  of  the  respective  tracts 
(Yoakum  v.  Davis,  162  Mo.  App.  253,  144 
S.  W.  877);  and  this  is  true  whether  they 
are  marked  as  boundary  trees  or  not  (Quil- 
len  V.  Betts,  1  Penn.  (Del.)  53,  39  Atl.  595; 
Phillips  V.  Brittingham,  —  Del.  — y  77 
Atl.  964). 

Although  it  is  stated  in  Scarborough  v. 
Woodill,  7  Cal.  App.  39,  93  Pac.  383,  that 
the  adjoining  owners  are  tenants  in  common 
of  such  trees,  the  doctrine  of  Robinson 
V.  Clapp,  infra,  is  appproved  therein. 

Some  doubt  is  thrown  on  the  doctrine 
of  tenancy  in  common  in  Robinson  v.  Clapp, 
65  Conn.  365,  29  L.R.A.  582,  32  Atl.  939, 
where  it  is  stated  that  "it  will  be  evident, 
we  think,  that  the  tenancy  in  common  in 
a  tree  is  of  a  peculiar  nature,  if  there  be 
such  a  tenancy  at  all.  It  would  really  seem 
to  come  to  this, — ^that  each  of  the  land- 
owners upon  whose  land  any  part  of  a 
trunk  of  a  tree  stands  has  an  interest  in 
that  tree,  a  property  in  it,  equal,  in  the 
first  instance,  to,  or  perhaps  rather  iden- 
tical with,  the  part  which  is  upon  his  land : 
and  in  the  next  place,  embracing  the  right 
to  demand  that  tne  owner  of  the  other  por- 
tion shall  SO'  use  his  part  as  not  unreason- 
ably to  injure  or  destroy  the  whole." 

A  hedge  set  along,  but  not  on,  the  line 
between  landowners,  which  grows  into  such 
size  that  the  trunks  of  the  trees  constituting 
the  hedge  crowd  across  the  line  onto  the 
land  of  the  other  owner,  becomes  the  prop- 
erty of  the  adjoining  landowners  in  common. 
Yoakum  v.  Davis,  supra. 

t.  Rights  and  remedies  of  parties, 

1,  Right  to  remove. 

Where  a  row  of  cypress  trees  is  growing 
on  the  boundary  line  between  adjoining 
owners,  one  such  owner  cannot  cut  down 
every  alternate  two  of  such  trees  until 
46  L.R.A.(N.S.) 


he  has  cut  down  one  half  the  entire  row. 
Scarborough  v.   Woodill,  supra. 

A  landowner  who  cuts  down  and  re- 
moves a  tree  directly  upon  the  boundary 
line  is  liable  in  trespass  for  so  doing.  Quil- 
len  V.  Betts,  supra. 

A  landowner  who  enters  upon  the  adjoin- 
ing property  to  cut  line  trees,  or  who,  with- 
out being  thereon,  aids  or  abets  anyone  in 
the  cutting  of  such  trees,  is  liable  in  dam- 
ages to  the  adjoining  owner.  Phillips  v. 
Brittingham,  supra. 

It  is  not  required  of  an  adjoining  land- 
owner to  prove  that  the  trees  were  cut 
with  a  wrongful  intent,  but  it  is  suffipient 
if  it  be  shown  that  the  cutting  was  done 
without  a  justifiable  cause  or  purpose, 
though  it  was  done  accidentally  or  by  mis- 
take.   Ibid. 

2,  Right    to    compel    removal, 

A  landowner  who  has  set  out  a  hedge  on 
the  boundary  line  cannot  thereafter  com- 
pel the  adjoining  landowner  to  remove  the 
same,  even  though  such  adjoining  land- 
owner ha«  assumed  the  care  and  mainte- 
nance of  the  hedge,  and  it  is  claimed  that 
the  roots  and  shade  of  the  growing  trees 
injuriously  affect  the  productiveness  of  the 

filaintiff's  land.  Harndon  v.  Stultz,  124 
owa,  440,  100  IJ.  W.  329.  By  consent  of 
the  adjoining  landowner  in  this  case,  the 
plaintiff  was  allowed  to  remove  the  hedge. 

3,  Right  to  trim  to  line. 

It  is  stated  in  Scarborough  v.  Woodill, 
supra,  citing  Washb.  Real  Prop.  3d  ed. 
§  7a,  6th  cd.  §  14,  that  neither  of  the  ad- 
joining owners  is  at  liberty  to  cut  away 
the  tree  without  the  consent  of  the  other, 
nor  to  cut  away  the  part  which  extends 
over  his  land,  if  he  thereby  injures  the 
common  property  in  the  tree. 

But  it  is  held  in  Robinson  v.  Clapp,  6.5 
Conn.  365,  29  L.R.A.  582,  32  Atl.  939,  that 
one  of  the  owners  may  cut  off  the  branch- 
es up  to  the  line,  even  though  that  would 
be  practically  to  the  trunk  of  the  tree.  It 
is  stated  farther  that  if  in  fact  the  trunk 
divides  itself  as  the  tree  extends  upward 


1913. 


BLALOCK  V.  ATWOOD. 


following  excerpt  from  the  petition: 
"That  on  or  about  said  date  [August,  1011] 
the  defendants,  L.  6.  Blalock,  Bill  Smith, 
and  Cal  Harris,  over  the  repeated  and  con- 
tinued protest  and  objections  of  the  plain- 
tiff, wantonly,  wilfully,  knowingly,  unlaw- 
fully, forcibly^  and  in  a  high-handed  and 
oppreflsive  way  and  manner,  without  any 
regard  whatever  for  the  rights  of  this 
plaintiff,  entered  upon  said  lot  or  land  and 
cut  the  limbs  and  body  and  dug  up  by  the 
roots  and  removed  and  destroyed  one  very 
large  and  very  valuable  shade  tree,  which 
tree  stood  at  least  two  thirds,  if  not  entire- 
ly, on  plaintiff's  side  of  the  line,  and  was 
a  shade  tree,  a  protection,  and  an  ornament 
to  plaintiff's  dwelling  house  and  premises. 


»> 


The  answer  of  appellants,  in  effect,  ad- 
mitted the  removal  and  destruction  of  the 
tree,  but  denied  the  averments  as  to  the 
manner  in  which  it  was  done;  also  denied 
that  the  tree  was  to  any  extent  on  appellee's 
lot,  or  that  he  was  damaged  by  its  removal, 
and  alleged  that  appellants  possessed  the 
right  to  remove  it.  Such  of  the  averments 
of  the  answer  as  were  of  an  affirmative  na- 
ture were  controverted  by  appellee's  reply. 
Appellants  complain  that  the  verdict  is 
flagrantly  against  the  evidence;  that  the 
jury  should  have  been  peremptorily  in- 
structed to  find  for  appellants;  and  that 
the  damages  awarded  were  unauthorized  by 
the  evidence,  and  so  excessive  in  amount  as 
to  indicate  that  the  jury  were  influenced  by 
passion  and  prejudice. 


into  two  or  more  parts  of  similar  size 
vith  more  of  a  perpendicular  than  horizon- 
tal extension,  each  of  those  parts  should 
be  regarded  as  a  portion  of  the  trunk.  In 
this  case  an  injunction  was  sought,  and 
it  was  held  that  the  order  should  not  ex- 
tend farther  than  to  restrain  the  owner 
from  cutting  any  portion  of  the  trunk  and 
any  further  cutting  of  the  branches  or  of 
the  roots  than  he  might  lawfully  have  done 
had  the  trunk  stood  wholly  upon  his  neigh- 
bor s  land,  but  reaching  to  the  boundary 
Hne.  In  a  second  appeal  of  this  case,  re- 
ported in  67  Conn.  538,  52  Am.  St.  Rep. 
298,  35  Atl.  604,  the  trial  court  found  that 
if  the. trunk  of  the  tree  was  not  touched, 
but  the  roots  and  branches  were  cut  off  up 
to  the  boundary  line,  the  tree  would  prob- 
ablv  die,  but  if  it  did  not,  it  would,  after 
such  branches  were  cut,  be  unsightly  and 
of  no  practical  value  to  the  adjoining  land- 
owner, and  an  injunction  was  refused  to 
restrain  the  landowner  from  cutting  away 
half  the  trunk  and  clearing  away  the 
branches  and  roots  to  the  dividing  line. 
Cpon  the  appeal  this  action  of  the  trial 
court  was  affirmed. 

A  hedge  growing  on  the  boundary  between 
private  property  and  that  of  the  state  may 
be  trimmed  to  the  boundary  line  by  the 
lessees  of  the  state  without  incurring  any 
liability  in  damages.  Bright  v.  New  Or- 
leans R.  Co.  114  La.  679,  38  So.  404. 

Compare  with  Harndon  v.  Stultz,  supra, 
where  the  action  was  to  compel  the  remov- 
al of  the  entire  hedge,  and  not  to  have 
it  trimmed  or  cut  back. 

4.  Bight  to  injunction. 

It  has  been  urged  that  injunction  will 
not  lie  to  restrain  the  cutting  of  trees  on 
a  boundary  line,  as  the  parties  are  ten- 
ants in  common.  Scarborough  v.  .Woodill, 
7  Cal.  App.  39,  93  Pac.  383.  But  it  is 
held  in  this  case  that  where  the  act  of  the 
defendant  is  not  a  legitimate  enjoyment  of 
tlie  estate,  he  may  be  enjoined  from  cutting 
the  trees. 

The  court  here  took  judicial  notice  of  the 
flora  and  climatic  conditions  of  the  countrv, 
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and  from  this  and  the  testimony,  which 
showed  that  the  trees  in  question  were  cy- 
press trees,  presumed  that  the  cutting 
of  such  cypress  trees  for  firewood,  on  the 
boundary  line  of  an  orange  orchard  in 
southern  California,  was  not  a  legitimate 
enjoyment  of  the  estate  in  such  trees,  and 
issued  an  injunction  to  restrain  the  cutting. 

Injunction  lies  at  the  suit  of  one  lot 
owner  in  a  rural  or  suburban  locality,  to 
restrain  the  owner  of  the  adjoining  lot 
from  cutting  a  tree  on  the  boundary  line 
between  the  properties,  and  on  the  pave- 
ment line  thereof.  Comfort  v.  Everhardt, 
35  W.  N.  C.  364. 

Injunction  will  lie  to  restrain  a  land- 
owner from  cutting  every  alternate  two 
trees  until  he  has  cut  one  half  of  the  en- 
tire number  of  a  row  of  trees  on  the 
boundary  line  between  him  and  an  adjoin- 
ing landowner.  Scarborough  v.  Woodill, 
supra. 

In  Tanner  v.  Wallbrunn,  77  Mo.  App. 
262,  a  mandatory  injunction  was  denied 
where  the  adjoining  landowner  had,  about 
the  date  of  the  institution  of  the  suit,  cut 
away  the  branches  of  the  tree  to  the  ex- 
tent that  they  overhung  the  plaintiff's 
buildings,  as  it  is  stated  that  the  plaintiff 
thereby  obtained  all  the  relief  he  was  en- 
titled to.  The  court  states  that  even  had 
the  adjoining  landowner  refused  to  cut  off 
such  overreaching  limbs,  the  plaintiff  had 
the  legal  right  to  do  so,  and  having  this 
right  it  was  his  duty  to  avail  himself  there- 
of before  resorting  to  the  extraordinary 
remedy  of  injunction. 

In  Tanner  v.  Wallbrunn,  supra,  an  injunc- 
tion was  denied  to  a  landowner  to  compel 
the  removal  of  roots  from  a  near-by  tree, 
where  there  was  no  evidence  of  any  dam- 
age done  by  such  roots. 

In  Robinson  v.  Clapp,  66  Conn.  365,  29 
L.R.A.  582,  32  Atl.  939,  the  court  states 
in  an  action  in  which  an  injunction  was 
sought  to  restrain  the  cutting  of  a  line 
tree,  that  "it  might  perhaps  fairly  be  urged 
that  to  prevent  the  defendant  from  remov- 
ing that  portion  of  the  trunk  of  the  tree 
upon  his  own  land — thereby  depriving  him 
of  the  opportunity  to  build  upon  it  as  de^ 
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In  our  opinion  none  of  these  contentions 
is  sustained  by  the  record.  As  to  the  first, 
it  is  sufficient  to  say  that  the  weight  of  the 
evidence  was  to  the  effect  that  the  tree  re- 
moved by  the  appellants  was  in  part  on 
the  land  of  the  appellee  and  in  part  on  that 
of  the  appellant  Blalock;  three  fourths  of 
it  being  on  the  lot  of  the  former,  and  one 


fourth  on  the  lot  of  the  latter.  This  fact 
was  established,  not  only  by  the  testimony 
of  witnesses  familiar  with  the  line  dividing 
the  two  lots,  but  also  by  a  surveyor  who 
ran  )the  lines  of  the  lots.  Moreover,  it  was 
shown  by  several  of  appellee's  witnesses 
that  a  year  or  more  before  the  removal  of 
the  tree  the  appellant  or  his  son,  who  was  his 


sired — would  be  likely  to  produce  a  greater 
irreparable  injury  to  the  defendant  than 
such  removal,  and  the  consequent  destruc- 
tion of  the  life  of  the  tree,  would  cause  the 
plaintiff,  and  that  therefore  the  equitable 
remedy  of  injunction,  which  is  not  adapted 
finally  to  adjust  the  rights  of  the  parties, 
should  have  been  refused,  and  the  contest- 
ants left  to  settle  such  rights  in  methods 
pertaining  to  the  legal,  and  not  the  chan- 
cery, jurisdiction.  We  are  inclined  to 
think  such  elements  of  discretion  enter  into 
this  matter  that  we  ought  not  to  disturb 
the  conclusion  of  the  trial  court  upon  it.'' 
In  a  second  appeal  of  this  case,  reported 
in  67  Conn.  538,  52  Am.  St.  Rep.  298,  35 
Atl.  504,  an  injunction  was  refused,  as 
stated  above. 
• 
6,  Bight  to  maintain  treapasa  or 
replevin. 

The  action  of  trespass  quare  clausum 
fregit  lies  in  favor  of  a  landowner  against 
his  adjoining  landowner  for  cutting  down 
and  carrying  away  a  line  tree.  Miller  v. 
Holland,  13  Pa.  Co.  Ct.  622. 

The  action  in  Quillen  v.  Betts,  1  Penn. 
(Del.)  53,  39  Atl.  595,  was  in  trespass, 
but  no  special  attention  is  given  to  the 
form  of  action. 

A  landowner  cannot  maintain  replevin 
against  the  owner  of  the  adjoining  land, 
to  recover  fence  posts  cut  by  such  adjoin- 
ing owner  out  of  a  hedge  on  the  boundary 
line.  Yoakum  v.  Davis,  162  Mo.  App.  253, 
144  S.  W.  877. 

II.  Trees  near  boundary  line. 

As  will  be  seen  by  reference  to  the  note 
to  which  this  is  supplementary,  the  land- 
owner over  whose  land  branches  from  a 
near-by  tree  overhang  may  remove  the 
branches  to  the  boundary  line,  on  the  theory 
that  they  are  a  nuisance. 

This  right  is  recognized  in  Tanner  v. 
Wallbrunn,  supra,  but  it  is  there  held  that 
an  order  in  injunction  which  commands 
not  only  the  destruction  of  the  overhang- 
ing branches,  but  would  destroy  the  tree 
itself,  is  erroneous.  The  building  on  the 
complainant's  property  was  about  3  inches 
from  the  division  line,  and  about  3^  feet 
from  the  trunk  of  the  tree  on  the  adjoin- 
ing landowner's  property.  About  the  date 
of  the  institution  of  the  suit,  the  adjoining 
londowner  had  cut  away  the  branches  of  the 
tree  to  the  extent  that  they  overhung  the 
plaintiff's  buildings,  and  this  being  all  the 
plaintiff  was  entitled  to,  the  judgment  of 
the  lower  court  was  reversed. 

And  if  done  witliout  trespassing  on  the  ' 
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adjoining  land,  the  removal  may  be  effected 
without  notice,  notwithstanding  the  branch- 
es may  have  so  overhung  for  more  than 
twenty  years.  Lemmon  v.  Webb  [1895  J 
A.  C.  1,  64  L.  J.  Ch.  N.  S.  205^  71  L.  T.  N.  S. 
647,  59  J.  P.  564,  11  Reports,  116,  affirm- 
ing [1894]  3  Ch.  1. 

An  action  lies  against  a  landowner  for 
allowing  trees  to  overhang  the  adjoining 
land,  where  injury  results  to  the  crops  of 
the  adjoining  landowner.  Smith  v.  Giddv 
[1904]  2  K.  B.  448,  2  B.  R.  C.  897,  73  L. 
J.  K.  B.  N.  S.  894,  91  L.  T.  N.  S.  296,  20 
Times  L.  R.  596,  53  Week.  Rep.  207. 

So,  in  Ackerman  v.  Ellis,  81  N.  J.  L.  1, 
79  Atl.  883,  it  is  held  that  trees  which  over- 
hang the  premises  of  another  are  a  nuis- 
ance, and  the  person  over  whose  land  they 
spread  is  entitled  to  his  action  for  dam- 
ages against  the  person  who  is  responsible 
for  their  presence  there. 

If,  in  removing  the  overhanging  branches, 
trespass  is  committed,  a  liability  is  in- 
curred. 

Thus,  a  landowner  who  has  cut  the  limbs 
of  a  tree  standing  on  the  adjoining  owner's 
land  about  3  feet  from  the  line,  close  to 
the  body  of  the  tree,  is  liable  in  damages, 
unless  he  was  acting  under  a  license  from 
the  adjoining  owner.  Newberry  v.  Bunda, 
137  Mich.  69,  100  N.  W.  277.  The  licensa 
claimed  in  this  case  was  one  implied  from 
an  agreement  between  the  plaintiff  and  the 
defendant  as  to  the  rebuilding  of  the  line 
fence.  The  tree  stood  adjacent  to  that  por- 
tion of  the  fence  assign^  to  the  plaintiff, 
but  it  was  claimed  that  it  was  necessary, 
in  order  to  fix  the  line  upon  whicJi  the 
fence  was  to  be  located,  to  line  through  the 
entire  distance,  and  that,  in  order  to  do 
this,  it  was  necessary  to  cut  the  limbs  from 
the  tree.  As  to  whether  or  not  a  license 
existed  under  these  circumstances  was  held 
to  be  a  question  of  fact,  and  the  court  re- 
fused to  disturb  the  finding  of  the  jury  in 
favor  of  the  defendant. 

The  building  regulations  of  the  District 
of  Columbia,  which,  after  providing  for 
the  building  or  repairing  of  division  fen- 
ces, contain  a  provision  that  the  new  fence 
must  be  a  rough  board  fence  with  tight  or 
close  joints,  do  not  authorize  the  destruc- 
tion of  a  division  hedge  located  entirely 
on  the  land  of  one  of  the  parties.  Slye 
v.  Guerdrum,  29  App,  D.  C.  560. 

The  defendant  in  Slye  v.  Guerdrum, 
supra,  claimed  that  the  plaintiff  should 
have  declared  in  case  instead  of  in  tress- 
pass, but  he  was  held  to  have  waived  this 
objection  by  introducing  evidence  in  his 
behalf  after  his  motion  to  tiiis  effect  had 
been  overruled.  W.  A.  E. 
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immediate  grantor,  caused  the  fence  between 
the  two  lots  to  be  rebuilt,  in  doing  which 
the  new  fence  was  moved  6  or  8  inches 
further  over  on  appellee's  lot,  by  the  man- 
ner in  which  the  posts  were  reset,  and  by 
whoUy  placing  the  purlins  and  other  ma- 
terial of  which  the  fence  was  constructed 
on  the  side  of  the  posts  next  to  appellee's 
lot,  instead  of  on  the  aide  thereof  next  to 
the  appellant  Blalock's  lot,  as  they  were 
placed  on  the  posts  of  the  old  fence. 

We  do  not  find  that  the  evidence  furnished 
by  the  appellants'  witnesses  conduced  to 
prove  that  the  tree  was  not  in  part  on  ap- 
pellee's side  of  the  line  dividing  the  two 
lots.  It  was  more  particularly  directed 
toward  showing  that  the  present  fence 
stands  precisely  where  the  old  one  stood, 
and  that  the  tree  was  not  as  much  as  three 
fourths  of  it  on  appellee's  side  of  the  line. 
We  are  convinced  that  the  evidence  author- 
ized a  verdict  for  the  appellee. 

Appellants'  contention  as  to  the  peremp- 
tory instruction  rests  upon  their  claim  that 
the  tree  removed  by  them  was  a  part  of 
Cherry  street,  and  therefore  appellee  had  no 
property  right  therein.  The  law  gives  no 
support  to  this  contention.  Along  the  east 
side  of  Cherry  street  in  front  of  the  lota  of 
appellee  and  the  appellant  Blalock  is  a  pave- 
ment, between  the  outer  edge  of  which  and 
the  street  curbing  is  a  narrow  grass  plot, 
and  on  this  grass  plot  the  tree  removed  by 
the  appellants  was  situated.  The  third  line 
of  appellee's  deed  calls  to  run  with  the 
line  of  Blalock's  lot  from  the  rear  of  both 
lots,  226  feet  to  Cherry  street ;  thence  north 
and  with  the  east  line  of  Cherry  street,  92 
feet  to  the  beginning,  also  on  Cherry  street. 
Appellee's  deed  therefore  carried  the  front 
line  or  boundary  of  his  lot  to  the  center  of 
Cherry  street,  subject  to  the  use  of  the  en- 
tire street  and  sidewalk  by  the  public;  and 
if  the  city  authorities  of  Mayfield  should 
discontinue  the  street  and  sidewalk,  appel- 
lee's title  to  92  feet  in  width,  to  the  center 
of  the  street,  of  the  ground  now  included  in 
the  street  and  sidewalk  could  not  be  ques- 
tioned. 

In  Williams  v.  Johnson,  149  Ky.  409,  149 
S.  W.  821,  the  city  of  London  having,  by 
proper  authority,  converted  a  public  road 
within  its  limits,  upon  which  the  appellants' 
lots  fronted,  into  a  macadamized  street,  and 
in  doing  so  abandoned  the  use  of  part,  but 
at  no  point  more  than  the  whole,  of  the  old 
roadbed  in  front  of  the  lots,  the  appellee, 
their  grantor,  by  actions  in  ejectment 
against  appellants  severally,  sought  to  re- 
cover such  part  of  the  old  roadbed  as  lay 
between  their  lots  and  the  new  street,  upon 
the  ground  that  its  abandonment  as  a  pub- 
lic highway  entitled  him  to  same.  We  held, 
however,  that  as  the  deeds  bv  which  ap- 
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pellee  conveyed  the  lots  described  them  as 
fronting  and  abutting  on  the  old  road,  and 
the  street  was  substituted  for  the  old  road, 
its  construction  and  establishment  by  the 
city  operated  to  include  the  abandoned 
roadbed  in  appellants'  lots,  respectively, 
and  extend  the  boundaries  thereof  to  the 
edge  of  the  street'.  In  the  opinion  it  is 
said:  "It  seems  to  be  the  universally 
recognized  rule  that  the  conveyance  of  land 
bordering  on  a  public  highway  conveys  title 
to  the  center  of  the  highway,  subject  to  its 
use  by  the  public,  whether  it  is  so  expressed 
in  the  deed  or  not;  and  where  a  convey- 
ance, or  a  bond  to  convey,  designates  the 
public  highway  as  one  of  the  boundaries 
of  the  tract,  it  will,  in  the  absence  of 
language  showing  a  contrary  intention,  be 
construed  as  including  the  highway  itstlf 
to  the  center  or  middle  thereof.  Tiedeman 
Real  Prop.  3d  ed.  §  601;  2  Washb.  Real 
Prop.*  636;  14  Cyc.  1181;  2  Ballard,  Real 
Prop.  §  48;  Warbrittpn  v.  Demorett,  129 
Ind.  346,  27  N.  E.  730,  28  N.  E.  613;  Silvey 
V.  McCool,  86  Ga.  1, 12  S.  E.  175;  Firmstone 
V.  Spaeter,  150  Pa.  616,  30  Am.  St.  Rep.  851, 
25  Atl.  41;  Haweaville  v.  Lander,  8  Bush, 
679;  Schneider  v.  Jacob,  86  Ky.  106,  5  8. 
W.  350;  Jacob  v.  Woolfolk,  90  Ky.  429,  9 
L.R.A.  551,  14  8.  W.  415;  Bright  v.  Palmer, 
20  Ky.  L.  Rep.  772,  47  8.  W.  590;  Hom- 
mell  V.  Lewis,  23  Ky.  L.  Rep.  2299,  66  8. 
W.  1041;  Coppin  v.  Manson,  144  Ky.  634, 
139  8.  W.  860;  Ballard,  etc,  v.  Louisville, 
3rd  Ky.  Ms.  Opinions,  31. 

In  Schneider  v.  Jacob,  86  Ky.  106,  5  8. 
W.  350,  we  held  that  where  the  owner  of 
land  adjacent  to  a  city  exhibits  a  map  of 
it,  laying  it  out  into  building  lots,  streets, 
and  alleys,  and  sells  the  lots  as  bounded  by 
such  streets  or  alleys,  this  is  an  immediate 
dedication  of  the  streets  and  alleys  to  the 
use  of  the  purchaser  and  to  the  public,  al- 
though they  have  not  been  actually  opened ; 
and  where  a  lot  thus  sold  fronts  on  a  street, 
and  the  deed  calls  for  the  street  as  the 
boundary,  the  title  passes  to  the  center  of 
the  street,  subject  to  tlie  right  of  the  pub- 
lic to  the  use;  and  if  the  street  is  never 
opened,  the  purchaser  is  entitled  to  hold 
to  the  center  of  the  strip  of  ground  thus 
described  as  a  street. 

The  reasons  for  the  rule  in  question  are 
thus  given  in  the  opinion:  "The  purchaser 
of  the  lot,  doubtless,  would  not  have  pur- 
chased it  but  for  the  usual  benefits  of  the 
street;  he  therefore  pays  an  increased  price 
for  the  lot.  He  purchases  the  lot  with  the 
understanding  that  he  may  build  houses 
fronting  on  the  street,  with  windows,  doors, 
and  doorsteps,  and  that  the  doorsteps  may 
extend  bevond  the  line  of  the  street:  also 
that  he  may  construct  vaults  below  the  sur- 
face of  the  street;   and  vaults  in  cities  of 
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considerable  size  are  nearly  always  con- 
structed under  the  sidewalks  and  they  are 
sometimes  extended  to  the  center  of  the 
street.  Their  construction  as  depositories 
for  fuel  and  other  necessaries  is  highly 
necessary.  Shade  trees,  posts,  awnings,  etc., 
are  also  necessary  protections  and  conven- 
iences. If  the  grantor  held  the  property 
right  in  the  street  up  to  the  dividing  line 
between  the  street  and  the  lot,  he  could  de- 
prive his  vendee  of  the  right  of  ingress 
from  the  streets  into  his  house,  and  exit 
from  it,  of  light  and  air,  and  of  planting 
shade  trees,  and  erecting  posts  and  awnings, 
and  of  constructing  vaults.  .  .  .  For 
these  reasons  the  correct  rule  seems  to  be 
that  where  the  lot  fronts  on  a  street,  and 
the  deed  calls  for  the  street  as  the  bound- 
ary, the  title  passes  to  the  center  of  the 
street,  subject  to  the  right  of  public  use. 
.  .  .  The  fact  that  the  description  only 
brings  the  lot  to  the  edge  of  the  street  can 
make  no  difference,  for  the  description 
which  thus  brings  the  lot  to  the  edge  of 
the  street  must  be  merely  understood  as 
specifying  the  land  that  the  purchaser  may 
hold  and  use  as  exclusively  his  own,  and 
as  defining  the  line  at  which  the  public 
easement  begins,  the  purchaser  owning,  sub- 
ject to  that  easement,  to  the  center  of  the 
street.  Paul  v.  Carver,  26  Pa.  223,  67  Am. 
Dec.  413." 

If,  as  the  above  authorities  hold,  appel- 
lee's deed,  calling,  as  it  does,  to  run  with 
the  east  side  of  Cherry  street,  carries  the 
front  boundary  of  his  lot  to  the  center  of 
the  street,  and  conveys  him  the  title  to  the 
ground  included  in  the  street  to  the  center 
thereof,  subject  to  the  public  easement,  it 
necessarily  also  passed  to  him  the  title  to 
the  entire  sidewalk  in  front  of  his  lot,  sub- 
ject to  the  public  easement;  and  if  the  shade 
tree  removed  by  appellants  from  the  side- 
walk was  in  part  on  his  side  of  the  line  di- 
viding his  lot  from  the  lot  of  the  appellant 
Blalock,  his  title  to  such  part  of  the  tree 
could  not  be  questioned.  This  being  true, 
the  appellants,  notwithstanding  the  fact 
that  the  tree  was  also  in  part  on  Blalock's 
side  of  the  division  line,  had  no  right  to 
remove  the  tree  without  appellee's  consent, 
and  in  doing  so  they  committed  a  trespass. 

In  Griffin  v.  Bixby,  12  N.  H.  454,  37  Am. 
Dec.  225,  it  was  held  that  "a  tree  standing 
directly  upon  the  line  between  adjoining 
owners,  so  that  the  line  passes  through  it, 
is  the  common  property  of  both  parties, 
whether  marked  or  not,  and  that  trespass 
will  lie  if  one  cuts  and  destroys  it  without 
the  consent  of  the  other." 

The  fact  that  the  shade  tree  in  question 
stood  on  the  border  of  the  sidewalk,  where 
it  afforded  shade  for  the  benefit  of  those 
who  traveled  the  sidewalk,  did  not  interfere 
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with  the  appellee's  right  to  protect  it  from 
destruction,  or  with  his  right  to  recover 
damages  for  the  injury  done  his  property 
right  therein  by  the  act  of  appellants  in 
destroying  it.  Musch  v.  Burkhart,  83  Iowa, 
301,  12  L.R.A.  486,  32  Am.  St.  Rep.  305,  48 
N.  W.  1026.  In  Russellville  Home  Teleph. 
Co.  V.  Com.  33  Ky.  L.  Rep.  132,  109  S.  W. 
340,  we  held  that  it  was  an  indictable  of- 
fense under  the  statute  for  the  telephone 
company  to  unnecessarily  cut  shade  trees 
standing  on  the  side  of  a  highway  on  the 
land  of  one  who  had  given  it  permission 
to  erect  its  line  and  poles  thereon,  saying 
in  the  opinion:  "They  stood  upon  Om- 
dorff's  land  on  the  border  of  the  public 
highway,  and  trees  upon  the  highway  are 
valuable  for  the  shade  they  make  for  the 
benefit  of  those  who  travel  the  highway; 
and  the  owner's  right  to  protect  them  from 
the  ax  was  not  lessened  by  the  fact  that 
other  persons  using  the  highway  in  common 
with  him  got  the  same  enjoyment  he  re- 
ceived from  the  shade  afforded  by  the  trees 
when  standing." 

Having,  as  we  think,  properly  disposed 
of  the  first  and  second  grounds  urged  by  ap- 
pellants for  a  reversal,  we  will  now  consider 
the  third  and  final  complaint,  that  the  ver- 
dict is  excessive.  We  regard  the  complaint 
as  without  merit.  According  to  the  evi- 
dence, the  tree  was  24  inches  in  diameter, 
svmmetrical  in  form,  free  from  disease  or 
blemish,  and  of  sufficient  size  and  height 
to  afford  excellent  shade  and  at  the  same 
time  greatly  ornament  appellee's  premises. 
The  value  of  such  a  tree  is  very  great,  and 
we  are  not  surprised  that  the  witnesses  in- 
troduced in  appellee's  behalf  so  regarded  it. 
Several  of  them  testified  that  its  loss  to 
appellee  greatly  reduced  the  vendible  value 
of  his  property.  Some  of  them  saying,  in 
substance,  that  its  fair  market  value,  wheth- 
er sold  for  cash  or  on  reasonable  credit,  was 
less  by  $250  dt  $300  after  the  destruction 
of  the  tree  than  was  its  value  before,  and 
others  placed  the  difference  or  deterioration 
in  the  value  of  the  property  at  a  larger 
sum,  and  one  or  more  of  them  as  high  as 
$500.  But,  in  addition  to  the  actual  dam- 
age to  appellee's  property  by  the  destruc- 
tion of  the  tree,  the  wanton  and  malicious 
character  of  the  trespass  committed  by  ap- 
pellants in  destroying  the  tree  authorized 
the  jury  to  award  appellee  exemplary  dam- 
ages. The  conversation  had  with  the  ap- 
pellant Blalock  by  appellee,  and  his  res- 
ponses to  the  requests  to  spare  the  tree 
made  of  him  by  the  latter,  illustrate  the 
animus,  wantonness,  and  violence  with 
which  the  trespass  was  committed.  The 
testimony  of  appellee  as  to  the  conversa- 
tion referred  to  was  corroborated  by  others. 
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and  much  of  it  undeuied  by  the  appellant 
Blalock. 

Manifestly,  under  the  averments  of  the 
petition  and  the  evidence,  the  case  was  one 
for  the  recovery  of  exemplary  as  well  as 
actual  damages,  and  we  have  been  unable 
to  find  in  the  record  any  cause  for  holding 
that  the  $275  damages  awarded  by  the  jury 
is  in  any  sense  excessive;  nor  is  it  apparent 
that  anything  occurred  during  the  trial  to 
inflame  the  passions  or  excite  the  prejudices 
of  the  jury  toward  the  appellants. 

The  instructions  gave  the  jury,  in  sub- 
stantially correct  terms,  all  the  law  required 
for  their  guidance  in  arriving  at  a  verdict, 
and  no  material  error  is  shown  in  the  ad- 
mission or  rejection  of  evidence. 

The  conclusion  we  have  reached  makes 
it  unnecessary  for  us  to  pass  upon  appel- 
lee's motion  to  strike  the  bill  of  exceptions 
from  the  record. 

Judgment  affirmed. 
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STATE  OF  MINNESOTA  EX  REL.  HUGO 
SCHWARTZKOPF  et  al.,  Respts., 

V. 

CITY   COUNCIL  OF   BRAINERD,  Appts. 

(121  Minn.  182,  141  N.  W.  97.) 

Mandamus  ^  charges  against  offlclals 
—  hearing. 

Section  12  of  the  city  charter  of  Brainerd 

Headnote  by  Philip  E.  Bbown,  J. 


imposes  no  duty  upon  the  city  council  to 
entertain  and  hear  a  petition  filed  by  cit- 
izens and  taxpayers,  whether  specially  in- 
terested or  not,  preferring  charges  against 
city  ofilcers  and  demanding  their  removal; 
and  hence  an  alternative  writ  of  mandamus 
to  compel  the  council  to  fix  a  time  and  place 
for  a  hearing  upon  charges  so  preferred 
was  demurrable. 

(April  18,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Crow  Wing 
County  granting  a  writ  of  mandamus  to 
compel  them  to  hear  charges  against  mem- 
bers of  the  water  board.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  E.  Ryan,  for  appellants: 

Since  the  charter  provision  does  not 
"specially  enjoin"  the  governing  body  so 
to  entertain  charges,  it  is  a  discretionary 
matter^  and'  the  relators  have  no  "clear 
legal  right"  to  the  same. 

Abbott,  Mun.  Corp.  §  635,  p.  1548 ;  Wish, 
ek  V.  Becker,  10  N.  D.  63,  84  N.  W.  590; 
Bamum  v.  Gilman,  27  Minn.  466,  38  Am. 
Rep.  304,  8  N.  W.  375;  Re  Kane,  71  Misc. 
163,  129  N.  Y.  Supp.  990;  Gamble  v.  State, 
61  Fla.  233,  54  So.  370;  State  ex  rel.  Ro- 
mano V.  Yakey,  43  Wash.  15,  85  Pac.  990, 
9  Ann.  Cas.  1071;  26  Cyc.  162. 

For  reasons  of  sound  public  policy,  gov- 
erning bodies  should  not  be  compelled  to 
hear  charges  formulated  and  preferred  by 
private  citizens. 

Chouteau  v.  Rice,  1  Minn.  121,  Gil.  97; 
Gleason   v.   University   of   Minnesota,    104 


yote,-^  Mandamus  to  compel  arercise 
of  the  power  to  rem^ove  or  suspend 
public  officer. 

The  early  cases  on  this  question  are  col- 
lected in  the  note  to  State  ex  rel.  Davern 
V.  Rose,  28  L.R.A.(N.S.)    194. 

As  shown  in  the  earlier  note,  the  cases 
generally  announce  the  rule  that  the  exer- 
cise of  the  power  to  remove  or  suspend 
a  public  officer,  where  the  duty  to  act  in 
the  premises  is  clearly  established,  can 
only  be  enforced  by  the  courts  in  so  far  as 
they  may  compel  action  on  the  part  of  the 
oflicer  or  board,  to  pass  upon  the  sufficiency 
of  the  charges  or  investigate  the  conduct 
complained  of,  but  that  they  cannot  compel 
further  action  where  the  officer  or  the 
board  has  a  discretion  in  the  matter. 

Thus,  mandamus  will  lie  to  compel  a  city 
council  to  order  an  election  for  the  recall 
of  some  of  its  members  sought  to  be  re- 
moved from  office,  in  the  manner  provided 
by  the  city  charter,  upon  the  presentation 
of  petitions  requesting  such  an  election, 
where  they  are  duly  filed  and  there  are  no 
objections  to  their  sufficiency.  Conn  v. 
Richmond,  17  Cal.  App.  705,  121  Pac.  714, 
719. 
4«  L.R^.(N.S.) 


It  will  be  observed  that  in  State  ex  bel. 
Schwa BTZKOPF  v.  Brainerd,  the  right  to 
the  writ  of  mandamus  was  denied,  although 
it  only  sought  to  compel  the  hearing  of  the 
charges.  In  this  case,  however,  unlike 
those  upholding  the  right  to  mandamus  to 
compel  action  or  a  hearing  of  the  charges, 
the  respondent  was  vested  with  dis- 
cretion, not  only  as  to  the  ultimate 
question  of  removal,  but  also  as  to 
the  preliminary  question  whether  the 
charges  should  be  heard.  As  shown  in  the 
earlier  note,  mandamus  will  not  ordinarily 
lie  to  control  the  decision  of  the  officer 
or  board  on  the  ultimate  question  of  re- 
moval, even  when  it  is  proper  for  the  pur- 
pose of  compelling  action  on  their  part. 

Thus,  mandamus  will  not  lie  to  compel 
the  court  to  enter  an  order  ousting  a  pub- 
lic officer  from  office  for  an  admitted  viola- 
tion of  the  Code,  which  makes  the  taking 
of  illegal  fees  a  ground  for  removal  from 
office,  where  the  proceedings  for  removal 
are  quasi  criminal  in  character  and  the 
question  of  guilt  or  innocence  of  accused 
is  one  exclusively  for  the  judge.  State 
ex  rel.  Rowe  v.  District  Ct.  44  Mont.  318, 
119  Pac.  1103,  Ann.  Cas.  1913  B,  396. 

A.  L.  R. 
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Minn.  359,  116  N.  W.  650;  State  ex  rel. 
Hart  V.  Duluth,  53  Minn.  238,  39  Am.  St. 
Rep.  595,  55  N.  W.  118;  Dill.  Mun.  Corp. 
6th  ed.  §§  480,  1489;  State  ex  rel.  Holder 
V.  Lamberton,  37  Minn.  362,  34  N.  W.  336; 
State  ex  rel.  Zeglin  v.  Carver  County,  60 
Minn.  610,  02  N.  W.  1136;  State  ex  rel. 
Howie  V.  Northfield,  94  Minn.  81,  101  N. 
W.  1063;  26  Cyc.  200,  239,  240,  279,  280; 
Rowell  V.  Smith,  123  Wis.  610,  102  N.  W. 
1,  3  Ann.  Cas.  773. 

Mandamus  does  not  lie  to  compel  an 
official  to  reverse  a  decision  already  ren- 
dered in  the  exercise  of  discretionary  power. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  781; 
People  ex  rel.  Demarest  v.  Fairchild,  67 
N.  Y.  335;  People  ex  rel.  Wooster  v.  Maher, 
141  N.  Y.  330,  36  N.  E.  396;  Lewright  v. 
Bell,  94  Tex.  556,  63  S.  W.  623;  McLaugh- 
lin V.  Burroughs,  90  Mich.  311,  61  N.  W. 
283;  State  ex  rel.  Davern  v.  Rose,  140  Wis. 
360,  28  L.R.A.(N.S.)    194,  122  N.  W.  761. 

Mandamus  will  not  be  granted  where  it 
is  obvious  that  it  will  prove  futile  and 
practically  unavailing. 

State  ex  rel.  Gold  v.  Secrest,  33  Minn. 
381,  23  N.  W.  545;  State  ex  rel.  Lum  v. 
Archibald,  48  Minn.  328,  46  N.  W.  606; 
State  ex  rel.  Mortensen  v.  Copeland,  74 
Minn.  371,  77  N.  W.  221. 

Messrs.  Russell  &  Barron,  for  re- 
spondents : 

The  city  council  of  the  city  of  Brainerd, 
vested  with  the  power  to  remove  a  mem- 
ber of  the  water  and  light  board,  must  pro- 
ceed to  hear  charges  formulated  and  pre- 
ferred by  private  citizens,  where  those 
charges  involve  grave  and  serious  abuses  in 
public  office. 

State  ex  rel.  Currie  v.  Weld,  39  Minn. 
426,  40  N.  W.  661;  State  ex  rel.  Townscnd 
V.  Park  Comrs.  100  Minn.  350,  9  L.R.A. 
(N.S.)  1046,  110  N.  W.  1121;  State  ex  rel. 
Lum  V.  Archibald,  43  Minn.  328,  45  N.  W. 
606 ;  People  ex  rel.  Chilcoat  v.  Harrison,  253 
111.  626,  97  N.  E.  1092,  Ann.  Cas.  1913  A, 
539;  State  ex  rel.  Hart  v.  Duluth,  53  Minn. 
238,  39  Am.  St.  Rep.  696,  55  N.  W.  118. 

Philip  K.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Prior  to  any  of  the  occurrences  disclosed 
in  this  proceeding,  Brainerd  framed  and 
adopted  a  charter  for  its  government  as  a 
city,  and  still  continues  to  be  so  governed. 
Among  other  things  this  charter  provides: 

"Sec.  12.  Every  person  appointed  to  any 
office  by  the  city  council  or  mayor,  or  elect- 
ed to  any  office  by  the  people,  may  be  re- 
moved from  such  office  by  a  vote  of  two 
thirds  of  all  the  aldermen  authorized  to 
be  elected.  But  any  officer  elected  by  the 
people  or  appointed  by  the  mayor  shall  not 
be  removed  except  for  cause,  nor  unless 
4§  LJLA.(N.S.) 


first  furnished  with  a  copy  of  the  charges, 
nor  until  such  person  shall  have  reasonable 
opportunity  to  be  heard  in  person,  or  by 
council  in  his  own  defense.  The  cily  coun- 
cil shall  fix  the  time  and  place  for  the  trial 
of  such  officer,  of  which  not  less  than  ten 
days'  notice  shall  be  given  to  such  officer 
and  to  the  aldermen,  and  shall  have  tbe 
power  to  compel  the  attendance  of  witness- 
es and  the  production  of  papers,  and  to  hear 
and  determine  the  case;  and  if  such  officer 
shall  refuse  or  neglect  to  appear  and  answer 
such  charges,  the  city  council  may  declare 
such  office  vacant.  Among  such  causes 
shall  be  continued  absence  by  aldermen 
without  leave,  from  three  successive  regular 
meetings  of  the  city  council,  or  a  member 
of  a  board  from  the  meetings  of  such  board, 
or  neglect  of  duty  of  any  officer." 

"Sec.  46.  The  city  council  shall  examine, 
audit,  and  adjust  the  accounts  of  all  tbe 
city  officers  and  agents  of  the  city  at  such 
times  as  they  may  deem  proper,  and  also 
at  the  end  of  each  fiscal  year  and  before  the 
term  for  which  the  officers  of  said  city  were 
elected  or  appointed  shall  expire;  and  the 
city  council  shall  require  and  may  compel 
by  proceedings  in  court  each  and  every  such 
officer  and  agent  to  exhibit  his  books,  ac- 
counts, and  vouchers  for  such  examination 
and  settlement,  and  if  any  such  officer  or 
agent  shall  refuse  to  comply  with  the  or- 
ders of  said  council  in  the  discharge  of  his 
said  duties  in  the  pursuance  of  this  sec- 
tion, or  shall  neglect  or  refuse  to  render 
his  accounts  or  present  his  books  or  vouch- 
ers to  the  city  council  or  a  committee  there- 
of, it  shall  be  the  duty  of  the  city  council 
to  declare  the  office  of  such  person  vacant; 
and  the  city  council  shall  order  suits  and 
proceedings  at  law  against  any  officer  or 
agent  of  said  city  who  may  be  found  de- 
linquent or  defaulting  in  his  accounts  or  in 
the  discharge  of  his  official  duties,  and  shall 
make  a  full  record  of  such  settlements  and 
adjustments." 

On  December  6,  1911,  one  of  these  relat- 
ors, with  others,  filed  with  the  city  council 
a  petition  praying  the  council  to  investi- 
gate and  audit  the  water  and  light  board, 
under  §  46  of  the  charter  above  set  out. 
Thereafter  a  committee  was  appointed  by 
the  council  to  conduct  the  investigation, 
which  committee  filed  a  report.  The  coun- 
cil, however,  determined  to  prefer  no  charg- 
es against  any  city  official  involved  in  the 
proceeding.  On  September  3,  1912,  these 
relators  filed  with  the  council  a  verified 
petition,  alleging,  among  other  things,  that 
they  were  resident  citizens  of  the  city  and 
were  consumers  of  its  water  and  light;  that 
they  petitioned  for  and  in  behalf  of  them- 
selves and  all  other  citizens  of  the  city  and 
consumers  of  its  water  and  light;  that  dur- 
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ing  the  investigation  and  audit  of  the  water 
and  light  board  referred  to  sworn  testimony 
was  taken  before  the  council,  and  that  the 
evidence  adduced  during  such  investigaticm 
waa  amply  sufficient  to  require  the  council 
to  remove  the  president  of  the  water  and 
light  board;  that  all  allegations  set  out  in 
the  petition  as  founded  on  information  and 
belief  were  based  upon  such  sworn  testimony 
so  taken.     The  petition  charged  the  presi- 
dent of  the  water  and  light  board  with  being 
the  president  of  a  banking  corporation  or- 
ganized  under  the  laws  of  the  state  and 
doing  a  banking  business  in  the  city,  and 
that  such  bank  had  established,  as  the  pe- 
titioners    were     informed     and     believed, 
"banking   relations   with   certain   members 
of  the   city   council  and  members  of  said 
board,  and   [had]  loaned  money  to  certain 
members   of   the  city  council   and   of  said 
board,  and  has  otherwise  entered  into  finan- 
cial   transactions   with   the    intent    to    in- 
fluence the  said  members  of  the  city  council 
and  members  of  said  board  to  vote  favor- 
ably  on    propositions  involving*'   the  bank 
and  the    president  of  the  water  and  light 
board.    The  petition  further  charged,  on  in- 
formation and  belief,  that  between  December 
26,   1909,   and   January   1,   1910,   the  said 
president  paid  to  one  of  the  aldermen   of 
the  city  $5,  "with  intent  to  bribe,  influence, 
and  corrupt"  such  alderman,  and  to  procure 
his  favorable  vote  on  matters  in  which  the 
president  of  said  board  was  interested;  and 
a  like  transaction  between  the  president  and 
another  alderman  was  similarly  charged  as 
of  date  June  1,  1911.    Allegations  were  also 
made  that  the  president,  in  May,  1911,  made 
a  trip  to  St.  Paul,  with  another  member 
of  the  board,  expending  $57.41  of  the  board's 
money  without  authority,  and  that  he  en- 
tertained such  other  member  of  the  board 
on  such  trip  "with  intent  to  influence  and 
corrupt"   him  and  to  procure  his  vote  on 
matters  in  which  the  president  was  interest- 
ed; and,  further,  thaf  he  made  presents  to 
members  of  the  board  as  and  for  his  bank, 
at  the  expense  of  the  board,  was  guilty  of 
extravagance   and   neglect  of   duty   in   the 
renting  of  rooms  for  the  board's  use,  and 
in  allowing  the  city  attorney  to  write  in- 
surance on  the  property  of  the  board,  and 
was   guilty   of  malfeasance   in   taking   the 
opinion  of  such  attorney  concerning  the  va- 
lidity of  a  city  contract,  knowing  that  such 
attorney  was  counsel  for  the  other  party  to 
the    contract.       Other  charges    of   malfea- 
sance, nonfeasance,  and  incompetency  were 
made,    the    whole    petition   covering  more 
than  six  pages  of  the  paper  book,  and  clos- 
ing with  a  prayer  demanding  that  the  coun- 
cil should,  pursuant  to  §  12  of  the  charter, 
proceed  forthwith  to  remove  the  said  presi- 
dent, and  should  declare  his  office  vacant. 
46  L.R.A.(N.S.) 


On  September  16,  1912,  the  city  council 
adopted  a  resolution  "that  there  is  no  cause 
for  the  granting  of  said  petition  or  for  pro- 
ceeding thereunder,  and  that  said  petition 
be  and  the  same  is  hereby  denied."  Where- 
upon the  relators  presented  their  petition 
to  the  district  court  for  an  alternative  writ 
of  mandamus,  setting  out,  in  substance,  the 
facts  above  recited,  and  making  the  petition 
of  September  3d  and  resolution  of  Septem- 
*ber  16th  a  part  thereof,  and  praying,  on 
behalf  of  themselves  and  of  all  other  tax- 
payers and  residents  of  the  city  and  of  con- 
sumers of  its  water  and  light,  that  a  writ 
of  mandamus  should  issue  commanding  the 
city  council  to  fix  a  time  and  place  for  the 
hearing  of  such  charges,  and  to  comply  with 
§  12  of  the  charter  in  all  respects.  There- 
after, and  on  September  26,  1912,  an  alter- 
native writ  was  issued,  reciting  the  matters 
stated,  commanding  the  city  council,  im- 
mediately after  the  receipt  of  the  writ, 
to  fix  a  time  and  place  for  the  hearing  of 
the  charges  preferred  in  the  petition  in  ac- 
cordance with  §  12  of  the  charter,  or  to 
show  cause,  etc.  On  the  return  day  the 
council  appeared  and  moved  to  quash  the 
writ  on  the  ground  of  tlie  insufficiency  of 
the  ifacts  alleged  in  the  petition  and  writ 
to  constitute  a  cause  of  action,  and  likewise 
demurred  on  the  same  ground.  The  court 
denied  the  motion  to  quash  and  overruled 
the  demurrer,  and  from  the  order  so  made 
the  council  appealed. 

1.  The  demurrer  challenged  the  adequacy 
of  the  facts  relied  upon  by  the  relators  to 
warrant  the  granting  of  the  relief  demanded 
(State  ex  rel.  McGill  v.  Cook,  119  Minn. 
407,  138  N.  W.  432),  and,  for  the  purposes 
of  this  appeal,  all  the  allegations  of  the 
writ  must  be  taken  as  true,  so  that,  if  un- 
der any  reasonable  construction  thereof  the 
relators  are  entitled  to  relief,  the  order 
appealed  from  must  be  affirmed.  If,  in  con- 
nection with  these  propositions,  we  keep  in 
mind  the  elementary  principles  determi- 
native of  the  right  of  resort  to  the  remedy 
of  mandamus,  and  also  the  precise  question 
underlying  the  present  controversy,  no  diffi- 
culty in  reaching  the  correct  conclusion 
should  ensue.     Of  these,  then,  in  order: 

Where  the  matter  involved  relates  merely 
to  the  enforcement  of  a  private  right,  the 
relator  must  be  the  person  interested  in 
having  such  right  enforced;  but  where  the 
object  is  the  enforcement  of  a  public  duty, 
not  due  to  the  government  as  such,  any 
private  citizen  may  move  to  enforce  it. 
The  rule  is  thus  laid  down  in  State  ex  rel. 
Currie  v.  Weld,  39  Minn.  426,  40  N.  W. 
561;  and  in  the  note  to  State  v.  Gardner, 
98  Am.  St.  Rep.  866,  it  is  stated  as  follows: 
"Where  the  relief  is  sought  merely  for  the 
protection  of  private  rights,  the  relator  must 
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show  some  personal  or  special  interest  in 
the  subjeot-matter,  since  he  is  regarded  as 
the  real  party  in  interest,  and  his  rights 
must  clearly  appear.  On  the  other  hand, 
where  the  question  is  one  of  public  right, 
and  the  object  of  the  mandamus  is  to 
procure  the  enforcement  of  a  public  duty, 
the  people  are  regarded  as  the  real  party, 
and  the  relator,  at  whose  instigation  the 
proceedings  are  instituted,  need  not  show 
that'  he  has  any  legal  or  special  interest  itl 
the  result;  it  being  sufficient  to  show  that 
he  is  a  citizen,  and,  as  such,  interested  in 
the  execution  of  the  laws."  See  also  People 
ex  rel.  Chilcoat  v.  Harrison,  253  111.  625,  97 
N.  E.  1092,  Ann.  Gas.  1913  A,  539. 

Nevertheless,  as  declared  in  Lauritsen  v. 
Seward,  99  Minn.  313,  324,  109  N.  W.  404, 
409,  in  defining  the  function  of  the  writ  of 
mandamus  at  the  time  of  the  adoption  of 
our  Constitution:  "It  issued  only  to  com- 
mand and  compel  the  performance  of  clear- 
ly defined  duties  which  were  already  pre- 
scribed by  law.  8  Enc.  Laws  of  England, 
96,  and  cases  there  cited.  The  present  'ex- 
istence of  a  legal  right  or  obligation  is  the 
foundation  of  every  writ  of  mandamus.' 
Lord  Campbell,  Ex  parte  Napier  (1852) 
L.  R.  18  Q.  B.  692,  695,  21  L.  J.  Q.  B.  N. 
S.  332,  17  Jur.  380.  No  new  duty  was 
created  by  the  writ;  it  was  neither  a  law 
nor  the  source  of  law;  it  never  commanded 
the  performance  of  an  act  which  was  un- 
authorized in  the  absence  of  the  writ.  Its 
ofiice  was  to  compel  the  performance  of  a 
plain  and  positive  existing  duty,  and  it 
issued  only  upon  the  application  of  one  who 
had  a  clear  right  to  demand  the  performance 
of  such  duty.  It  issued  only  to  compel  a 
party  to  do  that  which  it  was  his  duty  to 
do  without  the  command  of  the  writ,  and 
the  obligation  had  to  be  both  peremptory 
and  clearly  defined."  The  writ  still  has 
precisely  the  same  office.  "A  writ  of  man- 
damus," said  Chief  Justice  Start,  in  State 
ex  rel.  McGill  v.  Cook,  119  Minn.  407,  138 
N.  W.  432,  434,  "will  issue  only  to  compel 
the  performance  by  an  inferior  tribunal, 
corporation,  board,  or  person  of  an  act 
which  the  law  specifically  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station." 

We  -are  indebted  to  Mr.  Justice  Marshall 
for  the  following,  from  State  ex  rel.  Runge 
V.  Anderson,  100  Wis.  623,  627,  42  L.R.A. 
239,  76  N.  W.  482,  483:  "Before  the  peti- 
tioner for  a  writ  of  mandamus  is  entitled 
thereto,  he  must  show  more  than  that  there 
is  a  public  wrong  specially  injurious  to  him. 
He  must  show  that  such  wrong  consists  of 
some  failure  of  official  duty  clearly  imposed 
by  law,  and  that  there  is  no  other  adequate 
specific  legal  remedy.  The  duty  must  be 
positive,  not  discretionary,  and  the  right 
must  be  so  clear  as  not  to  admit  of  any 
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reasonable  controversy.  These  principles 
are  so  elementary  as  not  to  call  for  discus- 
sion or  support  by  a  citation  of  authorities." 

Having  stated  the  relevant  principles,  let 
us  next  define  the  question  to  be  determined. 
It  is  not  one  of  the  expediency  or  wisdom 
of  broadening  the  powers  or  duties  of  the 
municipal  council  concerning  the  disciplin- 
ing of  its  officers  for  misconduct,  or  wheth- 
er such  body,  with  that  end  in  view,  may 
of  its  own  motion  investigate  charges 
against  city  officers  preferred  by  citizens: 
but,  as  there  clearly  is  no  common-law  or 
general  statutory  obligation,  the  sole  in- 
quiry ultimately  involved  narrows  to  this 
— to  state  the  question  most  favorably  to 
the  relators:  Have  we  here  any  charter 
provision  which  in  terms  imposes  the  duty 
upon  the  council  of  doing  the  identical  thing 
ordered  to  be  done  by  the  writ,  or  from 
which  such  must  necessarily  result  by  fair 
and  reasonable  construction,  interpretation, 
or  implication?  If  so,  then  the  court's  or- 
der must  be  sustained;  otherwise,  it  cannot 
be. 

The  relators  claim  to  find  such  in  the 
provisions  of  §  12  of  the  charter  above 
quoted.  We  cannot  so  hold;  for,  even 
though  it  be  conceded  that  the  relators 
have  a  proper  status  as  such  so  far  as  con- 
cerns their  interest  in  the  matter,  yet,  in 
our  opinion,  the  charter  imposes  no  positive 
duty  upon  the  council  in  the  matter  of  the 
removal  of  city  officers,  except  that  when, 
in  the  exercise  of  the  disciplinary  discre- 
tion vested  in  the  council  by  the  first  portion 
of  §  12,  it  undertakes  to  remove  an  officer 
appointed  by  the  mayor  or  elected  by  the 
people,  it  must  furnish  him  with  a  copy  of 
the  charges  preferred  against  him,  shall 
give  him  an  opportunity  to  be  heard,  and 
"shall  fix  a  time  and  place  for  the  trial," — 
such  latter  provisions  being  mere  limita- 
tions upon  the  power  of  removal  previously 
conferred,  and  not  being  intended  to  impose 
upon  the  council  any.  duty,  either  to  prefer 
charges  of  its  own  motion,  or  to  entertain 
and  hear  petitions  for  removal  presented 
by  outsiders,  whether  citizens  and  taxpay- 
ers or  not.  The  provision  that  "any  officer 
elected  by  the  people  or  appointed  by  the 
mayor  shall  not  be  removed  except  for 
cause"  is  likewise  a  mere  limitation  upon 
the  general  power  of  removal  previously 
conferred.  It  is  clear  from  an  analysis  of 
§12  that  every  duty  prescribed  therein  is 
imposed  by  way  of  restriction  upon  the 
power  granted  in  the  first  sentence  thereof, 
and  all  tests  lead  to  this  conclusion. 
Charter  provisions  of  this  kind  are  not  un- 
usual, being  inserted  simply  to  empower 
the  council,  if  it  be  so  disposed,  to  discip- 
line its  members,  appointees,  and  city  offi- 
cers.    Neither  is  there  anything  to  warrant 
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us  in  reading  into  the  charter  a  provision  i 
authorizing  citizens  to  file  the  charges  or  to 
compel  investigations.  The  charter  was  the 
h&ndiwork  of  the  people  of  the  city,  and 
it  is  an  extraordinary  circumstance,  if  it 
was  their  intention  to  compel  the  council 
to  investigate  charges  such  as  here  in- 
volved, that  no  procedure  to  that  end  is 
even  suggested,  and  no  safeguards  are  pro- 
vided. 

Our  conclusion  is  that  §  12  enjoins  no 
duty  upon  the  council  to  fix  a  time  and 
place  for  the  hearing  of  the  charges  pre- 
ferred by  the  relators. 

The  order  appealed  from  is  reversed. 


MISSOURI   SUPREME   COURT. 

STATE  OF  MISSOURI,  Respt., 

V. 

ROY  LARKIN  et  al.,  Appts. 

(250  Mo.  218,  157  S.  W.  600.) 

Appeal  —  refused     instructions  —  gen- 
eral charge. 

1.  Refusal  to  give  requested  instructions 
is  not  error  vi-here  the  court  has  fully  cov- 
ered the  question  in  its  general  charge. 

Homicide  ^  liability  of  bystander. 

2.  The  mere  presence  of  a  woman  when 
her  paramour  kills  her  husband,  at  a  place 
to  which  the  latter  had  followed  them,  does 
not  render  her  guilty  of  homicide. 

Trial  —  comment  of  prosecuting  attor- 
ney^ failure  of  accused  to  deny  facts. 

3.  The  prosecuting  attorney  may  com- 
ment in  his  argument  to  the  jury  upon  the 
failure  of  accused  to  deny  incriminating 
facts  when  on  the  witness  stand,  although 


the  statute  permits  him  to  be  cross-ex- 
amined only  as  to  matters  to  which  he  has 
referred  in  nis  examination   in  chief. 

Homicide  —  presumption  from  killing; 
^  self-defense. 

4.  The  presumption  of  murder  which 
arises  from  the  wilful  intentional  killing 
of  one  man  by  another  does  not  prohibit 
the  latter  from  showing  that  the  killing 
was  done  in  self-defense. 

Same  ^  self-defense  ^  paramour     of 
wife. 

5.  One  is  not  deprived  of  the  right  of 
self-defense  when  attacked  by  another,  by 
the  fact  that  he  has  enticed  the  latter 's 
wife  from  her  home  for  illicit  purposes. 

Criminal  law  ^  trial  ^  instruction  — 
self-defense. 

6.  The  mere  fact  that  a  man  who  killed 
another  had  enticed  the  latter's  wife  from 
her  home  for  illicit  purposes  does  not  jus- 
tify an  instruction  that  he  would  not  have 
the  right  of  self-defense  if  he  provoked  or 
voluntarily  sought,  brought  on,  or  engaged 
in  the  difiiculty  with  deceased. 

Evidence  —  homicide  ^  beer  bottle. 

7.  Upon  trial  of  one  for  homicide  in  kill- 
ing the  husband  of  a  woman  with  whom 
he  was  found  in  company  after  dark,  under 
a  tree,  at  which  place  the  homicide  oc- 
curred, beer  bottles  found  there  at  the  time 
are  admissible  in  evidence. 

Appeal  ^  statements  in  argument  ^  er- 
ror. 

8.  It  is  not  reversible  error  for  the  prose- 
cuting attorney  to  comment  in  argument  to 
the  jury  upon  the  failure  of  accused  in  a 
murder  case  to  call  a  witness,  although  it 
is  a  matter  of  inference  that  he  might  not 
have  been  in  a  position  to  see  what  oc- 
curred. 

(May  20,  1913.) 


Sole.  —  Right  of  self-defense  against 
attach  due  to  defendanVs  illicit  rela- 
tions vMh  uHfe  or  other  relative  of 
assaUant, 

The  general  rule  applicable  to  self-defense 
in  homicide  is  stated  in  21  Cyc.  800.  as 
follows:  "Justifiable  homicide  in  eelf- 
defenae  occurs  where  a  person,  without  any 
fault  on  his  part  in  bringing  on  the  con- 
test or  struggle,  kills  another  under  at 
least  an  apparent  necessity,  in  order  to 
save  himself  from  death  or  great  bodily 
harm.  Excusable  homicide  in  self-defense 
occurs  where  a  person,  in  the  course  of  a 
sudden  affray  or  combat  in  which  he  has 
become  engaged  with  another,  necessarily 
or  under  a  reasonable  apprehension  of  dan- 
ger, kills  the  other  to  save  himself  from 
death  or  great  bodily  harm.  To  justify 
or  excuse  a  homicide  on  the  ground  of 
s^lf-defense,  the  slayer  must  believe  and 
have  reasonable  grounds  for  believing  that 
hf  is  in  imminent  danger  of  death,  great 
^jodily  harm,  or  some  felony,  and  that  there 
i^  a  necessity  to  kill  in  order  to  save  him- 
w'lf  therefrom,"  and  "he  must  not  have  been 
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the  aggressor  or  provoker  of  the  difficulty." 
Most  of  the  cases  falling  within  the  pres- 
ent note  involve  the  element  of  provocation 
as  barring  the  right  to  set  up  self-defense; 
the  view  taken  by  some  of  the  courts  being 
that  illicit  relation  of  the  kind  herein  un- 
der consideration  is  such  a  provocation  as 
precludes  the  setting  up  of  self-defense  as 
a  justification  for  a  killing  done  by  the 
paramour  in  repulsing  an  attack  by  the 
deceased.  Another  element  which  enters 
into  the  determination  as  to  whether  or 
not  self-defense  may  be  set  up  is  whether 
the  husband  was  justified  in  making  the 
attack. 

The  question  of  justification  upon  the 
part  of  the  deceased  as  affecting  the  right 
of  the  accused  to  set  up  self-defense  was 
touched  upon  in  State  v.  Larkin,  it  being 
there  said  that  the  husband  was  not  justi- 
fied in  making  an  attack  upon  the  accused 
and  that  he  would  have  been  guilty  of  man- 
slaughter at  least  had  he  killed  the 
accused;  but  the  court  intimated  that  had 
the  husband  been  justified,  it  would  have 
precluded  the  setting  up  of  self-defense 
bv  the  accused. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  St.  Francois 
County  convicting  them  of  murder  in  the 
second  degree.    Reversed. 

Statement  by  Faris,  J.: 

Defendants  were  jointly  tried  on  the 
charge  of  murder  in  the  second  degree  in 
the  circuit  court  of  St.  Francois  county  on 
the  16th  day  of  June,  1912,  and,  being  found 
guilty,  the  punishment  of  each  of  them  was 
assessed  at  imprisonment  in  the  peniten- 
tiary for  the  term  of  ten  years.  From  this 
conviction,  after  the  usual  motions  for  a 
new  trial  and  in  arrest  of  judgment,  they 
jointly  appealed. 

Defendant  Ida  Belle  Harris  was  the  wife 
of  one  Henry  Harris,  who,  as  the  evidence 


discloses,  was  shot  to  death  by  defendant 
Roy  Larkin  in  St.  Francois  county  on  May 
3,  1912.  The  information  charges  defend- 
ant Larkin  with  murder  in  the  first  degree, 
and  defendant  Ida  Belle  Harris  is  jointly 
charged  as  accessory  thereto  before  the  fact. 
The  state  elected,  however,  to  waive  the 
charge  of  murder  in  the  first  degree,  and  to 
proceed  against  defendants  for  murder  in 
the  second  degree. 

The  facts  of  the  case  are  few  and  simple. 
Practically  none  of  the  testimony  adduced 
on  the  part  of  the  state  was  denied  by  the 
defendants,  and  likewise  practically  none  of 
the  testimony  adduced  by  the  defendants 
was  denied  by  the  state.  The  facts  of  tlie 
homicide,  in  brief,  are  about  as  follows: 
Deceased,  Henry  Harris,  was  by  occupation 


And  the  effect  of  the  element  of  justifi- 
cation was  in  issue  in  Drysdale  v.  State, 
83  Ga.  744,  6  L.R.A.  424,  20  Am.  St.  Rep. 
340,  10  S.  E.  358,  wherein  the  court,  m 
holding  that  a  husband  may  attack  for  in- 
timacy with  his  wife  in  his  presence,  rais- 
ing a  well-founded  belief  from  the  improper 
or  unjustifiable  conduct  of  the  defendant 
that  an  adulterous  act  is  just  over  or 
about  to  begin,  and  that  the  adulterer, 
though  in  imminent  danger,  cannot  defend 
himself  by  using  a  deadly  weapon,  said  that 
"A  man  surprised  by  the  husband  immedi- 
ately after  an  actual,  or  immediately  be- 
fore an  intended  adulterous  connection  can 
lawfully  defend  himself  against  the  hus- 
band's violence  by  flight  only,  or  at  least 
by  means  short  of  deadly.  He  cannot 
stand  his  ground  and  shoot  or  cut  to  re- 
pel the  husband's  attack  upon  him,  though 
it  may  be  a  dangerous  attack.  Whatsoever 
the  law  would  justify  the  husband  in 
doing  under  such  circumstances,  it  would 
not  justify  the  adulterer  in  preventing 
by  homicide  or  attempting  homicide;  per- 
haps not  otherwise  than  by  making  his 
escape,"  but  that  "circumstances  which 
would  lead  a  husband  to  believe  that  a 
man  has  just  been  engaged  in  the  guilty 
act,  or  is  about  to  engage  in  it,  would 
not  deprive  the  man  of  the  right  of  self- 
defense  on  the  spot,  unless  he  himself 
was  chargeable  with  giving  rise  to  such 
circumstances  by  his  own  improper  or  un- 
justifiable conduct."  But  in  Wilkerson  v. 
State,  91  Ga.  729,  44  Am.  St.  Rep.  63,  17  S. 
£.  990,  the  rule  announced  in  Drysdale  v. 
State,  supra,  was  qualified  by  holding  that 
if  a  husband,  knowing  of  his  wife's  criminal 
infidelity,  deliberately  lays  a  trap  for  her 
paramour  by  pretending  to  him  and  her 
that  he,  the  husband,  is  going  on  a  journey, 
when  it  is  his  purpose  not  to  go,  but  to  con- 
ceal himself  and  lie  in  wait  at  or  near  his 
home  f6r  the  purpose  of  killing  the  paramour 
in  case  he  should  be  caught  in  the  guilty  act, 
at  the  same  time  expecting  and  designing 
so  to  catch  him,  the  paramour  has  a  right 
to  defend  himself  against  a  deadly  assault 
made  by  the  husband  under  such  circum- 
stances, although  the  assault  be  made  whilst 
the  guilty  act  is  in  progress ;  and  if  the  hus- 
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band  be  killed  as  matter  of  necessity  to 
prevent  his  assault  from  resulting  in 
death,  the  homicide  is  justifiable.  This 
decision  is  based  upon  the  fact  that  the 
act  of  the  husband  was  in  no  sense  justi- 
fiable, for  it  was  not  to  prevent  the 
adultery,  he  being  consonant  of  previous 
similar  acts,  but  to  obtain  revenge ;  whereas 
in  the  Drysdale  Case  it  did  not  appear  that 
there  was  any  previous  adultery  or  circum- 
stances other  tnan  that  the  husband,  upon 
discovering  the  intimacy,  immediately  as- 
saulted the  paramour  under  such  circum- 
stances as  to  render  his  act  justifiable. 
And  in  Brown  v.  State,  135  Ga.  656,  70  S. 
E.  329,  the  decision  in  the  Drysdale  Case 
was  again  limited  to  cases  where  the  at- 
tack was  justifiable  because  of  an  impend- 
ing or  progressing  wrong,  and  it  was  held 
that  a  father  was  not  justified  in  attacking 
one  who  had  previously  had  criminal  inter- 
course with  his  daughter*,  that  being  guilty 
of  wrong  in  the  past  did  not  deprive  the  de- 
fendant of  the  right  of  self-defense;  and 
therefore  that  if  the  father  assaulted  de- 
fendant after  the  consummation  of  the 
sexual  act,  and  to  avenge  such  conduct,  the 
defendant  would  not  have  forfeited  his  right 
of  self-defense. 

The  first  view  above  referred  to  is  illus- 
trated by  the  case  of  Dabney  v.  State,  113 
Ala.  38,  59  Am.  St.  Rep.  92,  21  So.  211, 
wherein,  in  holding  that  illicit  intercourse 
with  the  deceased's  wife  was  such  a  wron«v^ 
as  took  away  from  the  paramour  the  right 
of  self-defense  in  case  the  husband  attacked 
him,  the  court  said:  "If,  as  in  the  case  at 
bar,  the  paramour,  in  order  to  save  his  own 
life  from  the  consequences  of  the  deadly 
passions  of  the  husband,  excited  by  the 
wrong  of  the  former,  slays  the  husband,  he 
can  in  no  sense  be  said  to  have  been  free 
from  fault  in  bringing  about  the  mortal  re- 
encounter  ;  the  fatal  result,  to  the  contrary, 
is  traceable  directly  to  his  own  wrong,  and 
he  cannot  justify  his  act  by  an  invocation 
of  the  doctrine  under  which  one  free  from 
fault  and  unable  to  retreat  is  authorized  to 
save  his  own  life,  by  destroying  that  of  an- 
other." This  rule  was  followed  with  approv- 
al in  State  v.  Emerson,  78  S.  C.  83,  68  S.  E. 
974,  wherein  it  was  held  that  to  hold  illicit 
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a  miner,  engaged  in  labor  at  the  time  of 
his  death  upon  what  is  called  the  "night 
shift."  His  work  required  him  to  leave 
his  home  about  9  o'clock  every  night.  His 
wife,  Ida  Belle  Harris,  who  is  one  of  the 
defendants  here,  for  some  weeks  prior  to  the 
killing  had  been  in  the  habit  of  permitting 
to  Tisit  her  and  of  entertaining  during  the 
absence  of  the  deceased  the  defendant  Roy 
Larkin,  who  was  a  bartender  in  one  of  the 
saloons  of  Flat  River.  There  is  no  direct 
and  positive  evidence  that  the  defendants 
sustained  toward  each  other  illicit  rela- 
tions; but  the  inference  that  they  did  so 
is  patent  from  the  record.  On  the  night 
of  the  homicide,  deceased  after  preparing 
his  lunch,  and  about  the  hour  of  9  o'clock, 
left  his  home  for  the  purpose  of  going  to 


his  work.  Some  thirty  minutes  after  de- 
ceased left,  defendant  Larkin  came  to  the 
home  of  the  deceased,  bringing  with  him 
four  bottles  of  beer.  For  some  little  time, 
thirty  minutes  or  more  perhaps,  defendant 
Larkin  sat  in  the  kitchen  of  the  home  of 
deceased  and  talked  with  defendant  Ida 
Belle  Harris  and  one  Cora  Carrow,  the 
hired  servant  of  the  Harris's.  During  th(> 
conversation  he  drew  from  his  pocket  a 
pistol,  and  laid  the  same  upon  a  chair. 
When  Larkin  left  the  kitchen,  he  returned 
the  pistol  to  his  pocket,  and  accompanied  by 
Mrs.  Harris  left  the  house,  going  with  her, 
as  the  subsequent  testimony  shows,  to  a 
point  some  91  yards  distant  from,  and 
southeast  of,  the  house  of  deceased.  Short- 
ly after  the  defendants  had  left  the  house 


intercourse  with  a  man's  daughter  in  his 
home  was  such  an  act  as  would  be  reason- 
ably calculated  to  stir  the  passion  of  the 
father,  and  provoke  an  attack  on  the  spot 
such  as  would  deprive  the  paramour  of  the 
right  of  self-defense  should  he  kill  the  father 
in  resisting  such  attack,  although  the  father 
had  he  killed  the  paramour  under  such 
circumstances  would  have  been  guilty  of 
manslaughter  at  least. 

So,  in  State  v.  Martin,  9  Ohio  S.  A  C.  P. 
Dec.  778,  -it  was  held  that  if  the  jury  should 
find  that  the  defendant's  debauchery  of  the 
deceased's  wife  and  daughter  was  the  direct 
cause  of  the  deceased's  attack  upon  the  de- 
fendant, he  had  so  far  put  himself  in  the 
wrong  by  provoking  the  attack  that  he 
would  not  be  justified  in  killing  in  repelling 
the  attack,  unless  he  retreated  as  far  as  he 
could,  and  avoid  the  conflict  by  every  avail- 
able means  that  did  not  increase  his  danger. 

And  in  Dabney  v.  State,  supra,  in  holding 
that  if  a  paramour  arm  himself  with  a  dead- 
ly weapon  in  contemplation  that  the  hus- 
band would  interfere  .with  his  having  illicit 
intercourse  with  the  wife,  and  for  the  pur- 
pose of  taking  life  should  it  become  neces- 
sary to  save  his  own  in  the  course  of  such 
interference,  and  he  does  in  fact  take  the 
life  of  the  husband,  while  so  interfering,  in 
pursuit  of  such  intent,  he  cannot  set  up  self- 
defense,  but  is  guilty  of  murder,  the  court 
said:  ''It  is  also  a  too  elementary  and  fa- 
miliar principle  of  law  to  need  discussion 
or  reference  to  authorities,  that  if  one  enter- 
ing upon  the  commission  of  a  wrongful  act 
has  in  contemplation  that  another  will  or 
mar  interfere  with  his  enterprise,  arms  him- 
self with  a  deadly  weapon  with  the  intent 
to  take  the  life  of  that  other  should  it  be- 
come necessary  to  save  his  own  in  the  course 
of  such  interference,  and  who  in  fact  does 
take  the  life  of  the  person  so  interfering  in 
pursuance  of  such  intent,  is  guilty  of 
murder  in  the  first  degree ;  the  intent  to  kill 
nnder  the  conditions  contemplated  constitut- 
ing the  'formed  design'  sufficient  and  neces- 
sary in  murder,  when  the  circumstances  of 
the  act  do  not  justify  the  design,  and  the 
wrongfulness  of  the  act  in  which  the  slayer 
was  engaged  at  the  time  the  necessitv  to ' 
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strike  arose  precluding  all  justification  of 
the  design."  So,  in  State  v.  Emerson,  supra, 
it  was  held,  following  Dabney  v.  State, 
supra,  that  if  the  paramour  of  the  de- 
ceased's daughter  arm  himself  in  antici- 
pation of  the  father  interfering  with  his 
purpose  to  have  illicit  intercourse  with 
such  daughter,  and  with  the  intent  to  take 
life  should  it  become  necessary  to  save  his 
own  in  the  course  of  such  interference,  and, 
during  the  course  of  such  an  interference  he 
did  kill  the  father,  he  would  be  guilty  of 
murder.  And  to  the  effect  that  if  the  de- 
fendant produced  the  occasion  for  the  pur- 
pose or  in  order  to  have  a  pretext  for  kill- 
ing, the  killing  will  be  murder,  no  matter  to 
what  extremity  the  defendant  was  reduced, 
see  statements  in  Varnell  v.  State,  26  Tex. 
App.  56,  9  S.  W.  65,  and  Franklin  v.  State, 
30  Tex.  App.  628,  18  S.  W.  468. 

And  in  Kidgell  v.  State,  1  Ala.  App.  94, 
55  So.  327,  it  was  held  that  the  mere  fact 
that  accused  had  had  improper  relations 
with  deceased's  daughter  would  not  deprive 
him  of  the  right  to  claim  freedom  from 
fault,  so  as  to  permit  him  to  set  up  self- 
defense  in  a  prosecution  for  having  killed 
the  father  while  repulsing  an  attack 
prompted  by  the  statement  of  the  defendant, 
when  told  that  he  was  too  familiar,  that  he 
would  do  as  he  pleased. 

In  Texas,  where  by  statute  a  husband  is 
justified  in  slaying  a  person  when  taken  in 
the  act  of  adultery  with  the  wife  and  before 
they  have  separated,  and  by  adjudication  a 
distinction  is  made  between  the  so-called 
perfect  and  imperfect  right  of  self-defense, 
it  is  held  that  the  wrong  does  not  entirely 
remove  the  right  of  self-defense.  This  dis- 
tinction and  its  application  is  well  illustrat- 
ed by  the  case  of  Reed  v.  State,  11  Tex.  App. 
609,  40  Am.  Rep.  795,  wherein,  in  holding 
erroneous  an  instruction  to  the  effect  that 
an  adulterer  is  not  justified  in  resisting  an 
attack  by  the  husband  of  the  adulteress,  it 
is  said:  "Evidently  the  court  must  have 
based  this  charge  upon  the  converse  of  the 
proposition  stated  in  art.  567  of  the  Penal 
Code,  which  declares  that  'homicide  is  justi- 
fiable when  committed  by  the  husband  upon 
the  person  of  anyone  taken  in  the  act  of 
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of  deceased  together,  the  latter  returned 
from  his  work  and  went  into  the  north  room 
of  his  dwelling,  where  he  obtained  from  a 
drawer  of  a  sewing  machine  a  32-caliber  re- 
volver. Deceased  was  heard  to  enter  the 
house  and  go  into  the  north  room,  by  Cora 
Carrow  and  a  young  man  by  the  name  of 
Ames,  who  was  in  the  kitchen  visiting  the 
said  Cora,  and  with  whom  she  was  talking. 
Upon  hearing  the  movements  of  deceased, 
Ames  and  Miss  Carrow  left  the  kitchen  and 
passed  through  the  house  to  the  front  porch, 
where  they  intercepted  deceased.  At  this 
time  deceased  had  the  32-caliber  pistol  in 
his  hand  and  was  heard  to  make  threats 
against  defendant  Larkin,  to  the  effect  that 
he  intended  "to  get  the  son  of  a  bitch." 
Both  ^liss  Carrow  and  Ames  remonstrated 
with  deceased,  and  endeavored  to  prevent 
him  from  going  to  the  point  where  defend- 
ants then  were;  but  they  were  unable  to 
prevail  on  him  to  Return.  Shortly  after 
deceased  left  his  home  seven  pistol  shots 
were  heard  by  Miss  Carrow  and  witness 
Ames  coming  from  the  direction  toward 
which  the  deceased  had  gone.  Thereupon 
Miss  Carrow  and  Ames  got  a  lantern  and 
went  to  a  point  outside  of  the  premises  of 
deceased,   and  as  stated,  91  yards   distant 


therefrom,  and  found  deceased  dead  from  a 
gunshot  wound.  Defendant  Ida  Belle 
Harris,  when  Miss  Carrow  and  Ames  came 
to  the  scene  of  the  killing,  was  holding  the 
head  of  her  husband  in  her  lap,  and  was 
crying  or  screaming.  Miss  Carrow  said  to 
defendant  Mrs.  Harris,  "See  what  you  have 
caused?"  and  Mrs.  Harris  replied,  "Yea; 
Henry  is  killed;  and  1  am  the  w^hole  cause 
of  it."  Defendant  Larkin  was  standing  by, 
and  witness  Ames  said  to  him:  "That  looks 
pretty  bad."  Larkin  replied,  "I  had  to  do 
it,  for  he  was  shooting  at  me;"  or,  as  the 
witness  Miss  Carrow  puts  it,  Larkin  said: 
"Yes,  I  shot  him;  but  I  couldn't  help  it; 
he  was  shooting  at  me."  The  uncontradict- 
ed testimony  is  that  as  stated,  seven  shots 
in  all  were  fired;  the  two  first  shots  were 
not  so  loud  as  the  third  shot:  the  third 
shot  being  followed  by  another  shot,  appar- 
ently of  lesser  volume,  after  which  there 
were  three  loud  reports  in  quick  succession. 
It  is  not  contended  bv  the  state  that  dc- 
fendant  Mrs.  Harris  had  any  physical  part 
in  the  killing  of  deceased.  Defendant  Lar- 
kin admits  the  killing,  and  urges  self-de- 
fense. He  says:  "I  seen  it  was  either  him 
or  me,  and  I  shot  to  hit."  The  only  evidence 
which    tends    to   show    the   guilt*  of    Mrs. 


adultery  with  the  wife,  provided  the  killing  | 
take  place  before  the  parties  to  the  act  of 
adultery  have  separated.'  In  other  words, 
the  controlling  idea  intended  to  be  conveyed 
by  the  court,  acccording  to  our  construction 
of  the  language  used,  seems  to  have  been 
that,  because  the  law  would  justify  the  hus- 
band in  taking  the  life  of  the  adulterer 
under  the  circumstances  named  in  the  stat- 
ute, it  would  follow  that  the  adulterer  must 
submit  to  the  infliction  of  death  thus  at- 
tempted to  be  executed  upon  him,  and  that 
he  was  not  even  authorized  to  resist  an  at- 
tack upon  his  life  by  the  injured  husband, 
much  less  plead  such  deadly  attack  by  way 
of  justification  or  self-defense  if,  in  resist- 
ing such  attack,  he  was  compelled  to  take 
the  life  of  the  injured  husband  to  save  his 
own.  "Thus  it  appears  that  the  court  has 
attempted  to  make  the  legal  status  of  the 
defendant  depend  upon  what  might  or  would 
have  been  the  law  with  reference  to  the  act 
of  deceased,  had  the  situation  of  the  parties 
been  reversed  and  the  latter  had  taken  the  life 
of  the  former.  In  no  possible  state  or  case 
would  such  a  rule  of  deduction  be  a  fair  or 
conclusive  criterion  in  the  administration  of 
criminal  law.  The  accused  is  always  guilty 
or  innocent  from  his  own  standpoint;  that 
is,  his  personal,  individual  acts  with  re- 
lation to  the  matter  charged.  .  .  .  "But 
the  right  of  self-defense,  though  inalienable, 
is  and  should  to  some  extent  be  subordinat- 
ed to  rules  of  law,  regulating  its  proper 
exercise,  and  so  the  law  has  wisely  provid- 
ed It  may  be  divided  into  two  general 
classes,  to  wit,  perfect  and  imperfect  right 
ol  self-defense.  A  perfect  right  of  self- 
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defense  can  only  obtain  and  avail  where  the 
party  pleading  it  acted  from  necessity,  and 
was  wlioUy  free  from  wrong  or  blame  in  oc- 
casioning or  producing  the  necessity  which 
required  his  action.  If,  however,  he  was  in 
the  wrong, — if  he  was  himself  violating  or 
in  the  act  of  violating  the  law, — and  on  ac- 
count of  his  own  wrong  was  placed  in  a 
situation  wherein  it  became  necessary  for 
him  to  defend  himself  against  an  attack 
made  upon  himself  which  was  superinduced 
or  created  by  his  own  wrong,  then  the  law 
justly  limits  his  right  of  self-defense,  and 
regulates  it  according  to  the  magnitude  of 
his  own  wrong.  Such  a  state  of  case  may 
be  said  to  illustrate  and  determine  what  in 
law  would  be  denominated  the  imperfect 
right  of  self-defense.  Whenever  a  party  by 
his  own  wrongful  act  produces  a  condition 
of  things  wherein  it  becomes  necessary  for 
his  own  safety  that  he  should  take  life  or  do 
serious  bodily  harm,  then  indeed  the  law 
wisely  imputes  to  him  his  own  wrong  and 
its  consequences  to  the  extent  that  they  may 
and  should  be  considered  in  determining  the 
grade  of  offense  which  but  for  such  acts 
would  never  have  been  occasioned.  .  .  . 
How  far  and  to  what  extent  he  will  be  ex- 
cused or  excusable  in  law  must  depend  upon 
the  nature  and  character  of  the  act  he  was 
committing,  and  which  produced  the  neces- 
sity that  he  should  defend  himself.  When 
his  own  original  act  was  in  violation  of  law, 
then  the  law  takes  that  fact  into  considera- 
tion in  limiting  his  right  of  defense  and  re- 
sistance whilst  in  the  perpetration  of  such 
unlawful  act.  If  he  was  engaged  in  the 
commission  of  a  felony,  and,  to  prevent  its 
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Harris  is  found  in  the  testimony  of  the  wit- 
ness Miss  Carrow,  who  says  that  Mrs. 
Harris  talked  to  her  on  three  or  four  occa- 
sions about  deceased,  saying  that  she  (Mrs. 
Harris)  "wished  she  was  free;  that  she 
didn't  see  no  more  peace  of  her  life;  that 
she  had  had  no  satisfaction  and  she  would 
rather  if  he  (deceased)  was  clear  out  of 
the  way,"  and  that  "if  he  was  to  get  killed 
in  the  mine  or  hurt  in  any  way  Roy  Larkin 
would  take  care  of  her;'*  and  upon  another 
occasion  when  Miss  Carrow  remonstrated 
with  defendant  Mrs.  Harris  as  to  her  rela- 
tions with  defendant  Larkin,  and  said  to 
her,  "If  I  was  you  I  would  be  afraid  to 
talk  to  him  like  you  do,  I  would  be  afraid 
Mr.  Harris  would  turn  back  some  time  and 
catch  him,"  that  Mrs.  Harris  said  "she 
would  talk  to  him  (Larkin)  until  the  world 
looked  leveL" 

Defendant  Mrs.  Harris  did  not  take  the 
stand.  All  of  the  evidence  offered  on  be- 
half of  defendants  came  from  the  testimony 
of  defendant  Larkin,  who  said  in  substance 
that  on  the  night  of  the  killing  he  left  the 
saloon  of  one  Romine,  where  he  was  em- 
ployed as  a  bartender,  and  went  to  a  point 
near  the  place  of  the  killing,  where  he  met 
Mrs.  Harris.     Near  the  scene  of  the  homi- 


cide there  seems  to  have  been  a  widelv 
spreading  red  haw  tree,  called  by  the  wit- 
nesses a  "thorn  tree."  As  to  what  trans- 
pired between  the  defendants  after  they 
met  at  the  haw  tree,  or  as  to  how  long 
they  remained  there  before  deceased  came, 
the  record  is  silent.  Defendant  Larkin 
stated  in  his  testimony  that  the  first  in- 
formation he  had  of  deceased's  presence 
came  from  hearing  footsteps  as  of  some  one 
running  tolerably  fast;  that  deceased  came 
up  and  said  to  him,  "Larkin,  you  son  of 
a  bitch,  I  am  going  to  kill  you."  That 
thereupon  deceased  fired  at  him  twice;  that 
he  then  ran  and  while  running  discharged 
his  pistol  once,  firing  off  to  one  side,  but 
without  aiming  at  deceased;  that  he,  Lar- 
kin, got  behind  a  little  thorn  bush,  and  that 
while  there  deceased  shot  at  him  again,  and 
that  thereupon  he  began  shooting  at  de- 
ceased. Near  the  thorn  tree  in  question, 
and  some  20  yards  from  tbe  point  where 
deceased  was  killed,  four  beer  bottles  were 
found  the  next  morning,  one  of  which  was 
empty  and  the  other  three  full. 

As  to  the  facts  which  transpired  immedi- 
ately at  the  time  and  place  of  the  killing, 
no  witness  on  either  side  testifies,  except 
defendant  Larkin.     His  testimony  leads  to 


commission,  the  party  seeing  it  or  about  to 
be  injured  thereby  makes  a  violent  assault 
upon  him,  calculated  to  produce  death  or 
sorious  bodily  harm,  and  in  resisting  such 
attack  he  slay  his  assailant,  the  law  would 
impute  the  original  wrong  to  the  homicide, 
and  make  it  murder.  But  if  the  original 
wrong  was  or  would  have  been  a  misde- 
meanor, then  the  homicide  growing  out  of 
or  occasioned  by  it,  though  in  self-defense 
fiom  an  assault  made  upon  him,  would  be 
manslaughter  under  the  law.  .  .  .  "If 
defendant  was  taken  by  deceased  in  the  act 
of  adultery  with  his  wife,  and  to  avenge  the 
wrong  deceased  made  a  dangerous  or 
murderouB  assault  upon  him,  in  resisting 
which  he  took  the  life  of  deceased,  under 
such  state  of  facts  defendant  would  be 
guilty  of  manslaughter,  because  he  was  com- 
mitting a  misdemeanor  w^hich  was  the  cause 
of  and  brought  about  the  necessity  for  the 
homicide."  And  in  Varnell  v.  State,  26  Tex. 
App.  6(5,  9  S.  W.  65,  the  rule  that  where  no 
felonv  but  a  misdemeanor  onlv  is  intended, 
one  will  be  permitted  to  urge  his  extremity 
in  order  to  reduce  a  killing  to  manslaughter, 
and  that  where  not  even  a  misdemeanor  is 
intended  the  perfect  right  of  self-defense 
arises,  was  adhered  to,  it  being  held  that, 
since  the  copulation  of  the  defendant  and 
the  deceased's  daughter,  although  morally 
wrong,  constituted  no  offense  against  the 
laws  of  the  state,  the  defendant's  right  of 
self-defense  against  an  attack  by  the  father 
was  perfect;  the  assault  being  not  to  pre- 
vent, but  to  revenge,  what  had  shortly  be- 
fore occurred.  And  in  Franklin  v.  State,  30 
Tex.  App.  638,  18  S.  W.  468,  the  rule  of  per- 
46  L.R.A.(N.S.)  1 


feet  and  imperfect  self-defense  was  again 
adhered  to,  it  being  held  that  conduct  of  the 
defendant,  such  as  being  found  in  the  de- 
ceased's home  at  2  a.  m.  under  circumstances 
indicating  that  the  purpose  was  carnal 
knowledge  of  the  dfeceased's  wife,  was  such 
as  was  calculated  to  provoke  an  attack  from 
the  husband,  and  that  therefore  the  right  of 
self-defense  was  imperfect,  and  a  killing  in 
resisting  an  attack  so  provoked,  man- 
slaughter. So,  in  Nicks  v.  State,  46  Tex. 
Crim.  Rep.  241,  79  S.  W.  35,  where,  from  one 
view  of  the  evidence  it  appeared  that  the  de- 
fendant went  to  deceased's  house  for  the 
purpose  of  having  carnal  intercourse  with 
the  latter's  wife,  which  provoked  an  assault 
upon  him  by  the  deceased,  it  was  held  that 
the  issue  of  imperfect  self-defense  was 
raised,  and  that  it  was  the  duty  of  the  cpurt 
to  charge  on  manslaughter.  But  in  Pannell 
V.  State,  54  Tex.  Crim.  Rep.  498,  113  S.  W. 
536,  where  it  appeared  that  defendant's 
carnal  intercourse  with  deceased's  wife  was 
prior  to  the  time  of  the  homicide,  and  that 
the  defendant  had  tried  to  evade  difficulty 
with  the  deceased,  it  was  held  that  the  de- 
fendant's right  to  self-defense  under  such 
circumstances  were  perfect.  For  another 
case  in  which  the  court  referred  to  the 
obvious  evading  of  a  probable  difficulty  as 
affecting  his  right  of  self-defense,  see  State 
V.  Labkin. 

The  general  question  of  homicide  in  de- 
fense of  family  and  relations  is  treated  in 
the  notes  to  Bailey  v.  People,  45  L.R.A. 
(N.S.)  145,  and  Morrison  v.  Com.  67  L.R.A. 
529.  G.  J.  C. 
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the  inference  that  he  met  Mrs.  Harris  at 
the  thorn  tree  in  question;  while  the  testi- 
mony of  Miss  Carrow  for  the  state  leads  to 
the  inference  that  he  left  the  house  with 
Mrs.  Harris,  and  presumably  went  with  her 
to  the  thorn  tree.  This  is  the  only  con- 
tradiction presented  by  the  record,  and 
arises,  it  may  be,  from  a  failure  of  Larkin 
to  state  as  to  whether  he  had  been  at  the 
house  of  deceased  on  the  night  of  the  homi- 
cide, but  prior  thereto. 

The  pistol  with  which  Larkin  was  armed, 
and  with  which  he  killed  deceased,  is  shown 
by  the  evidence  to  have  been  a  38-caliber 
pistol,  while  the  one  with  which  deceased 
left  his  home  is  shown  to  have  been  a  32- 
caliber  pistol.  That  the  two  first  reports 
were  less  loud  than  the  third  is  uncontra- 
dicted; but  there  is  no  evidence  in  the 
record  as  to  the  relative  loudness  of  the 
Reports  of  pistols  of  different  calibers. 
Many  matters  which  from  this  distance  it 
would  seem  might  have  been  shown  with 
clearness  appear  darkly  and  vaguely,  and 
rest  largely  upon  inferences. 

Upon  the  trial  the  court  gave,  among  oth- 
ers, instruction  numbered  6,  which  is  as 
follovrs :  "The  court  instructs  the  jury  that 
if  you  find  and  believe  from  the  evidence 
that  defendant  Roy  Larkin  provoked  or  vol- 
untarily sought,  brought  on,  or  engaged  in 
the  quarrel  or  difficulty  with  the  deceased 
with  the  purpose  of  taking  advantage  of 
him  and  of  talcing  his  life,  or  of  doing  him 
some  great  bodily  harm,  then  and  in  that 
event  there  is  no  self-defense  in  the  case, 
however  imminent  the  peril  of  the  defend- 
ant may  have  become  in  consequence  of  an 
attack  made  upon  him  by  the  deceased." 
At  the  close  of  the  state's  testimony  de- 
fendant Ida  Belle  Harris  offered  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the 
evidence  as  to  her,  which  instruction  was 
by  the  court  refused.  Again,  at  the  close 
of  all  of  the  testimony,  Mrs.  Harris  prayed 
an  instruction  that  the  jury  be  directed  to 
find  her  not  guilty,  which  instruction  was 
also  by  the  court  refused. 

During  the  argument  of  the  case  the  pros- 
ecuting attorney  used  this  language:  ''Roy 
Larkin  got  on  the  stand,  and  didn't  say 
one  word  about  what  Mrs.  Harris  said  that 
he  said  about  taking  care  of  her  in  case 
Henry  Harris  was  killed."  Thereupon  de- 
fendant objected  that  the  above  statement 
of  the  prosecuting  attorney  was  a  comment 
on  what  the  defendant  did  not  testify  to 
in  this  case.  To  this  objection  the  court 
said:  'Try  to  confine  your  argument  within 
the  record;  proceed."  Defendant  duly  saved 
hia  exceptions  to  the  above  remarks  and  to 
the  ruling  of  the  court  thereon,  and  there- 
upon the  prosecuting  attorney  continued  as 
follows:  "He  took  the  stand,  and  testified 
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in  his  own  behalf  after  having  heard  that 
statement  fall  from  the  lips  of  this  witness, 
and  he  absolutely  failed  to  say  that  be 
didn't  make  that  statement  to  Mrs.  Harris." 
Defendant  Larkin,  by  his  counsel,  again  ob- 
jected, and  asked  the  court  to  rebuke  the 
prosecuting  attorney.  The  court  said: 
"The  court  has  said  to  stay  within  the  rec- 
ord and  that  should  not  be  commented  on." 
Whereupon  defendant's  counsel  said:  •*! 
say,  your  honor,  that  it  is  the  court's  duty 
to  reprimand  counsel  for  making  such  re- 
marks, and  it  is  the  court's  duty  to  keep 
him  within  the  record;  and  I  except  to  the 
ruling  of  the  court." 

During  the  argument  of  the  case  the  pros- 
ecuting attorney  used  this  language: 
"Where  is  the  little  girl?  The  testimony 
all  shows  that  she  was  there,  and  did  they 
put  her  on  the  stand?"  Counsel  for  defend- 
ant: "I  object  and  except  to  that  remark, 
and  ask  that  it  be  excluded,  and  that  the 
court  instruct  the  jury  to  disregard  it.  The 
Court:  Let  it  be  excluded,  and  the  jury 
will  not  consider  it."  The  little  girl  re- 
ferred to  in  the  above  excerpt  was  the 
thirteen-year-old  daughter  of  deceased, 
Ilenrv  Harris,  and  the  defendant  Ida  Belle 
Harris.  Her  whereabouts  at  the  moment 
of  the  killing  rests  almost  wholly  in  infer- 
ence. From  the  context  it  would  appear 
that  she  had  gone  to  bed  some  considerable 
time  before  defendant  Larkin  came  to  the 
liome  of  deceased,  and  that  perhaps  the 
coming  of  her  father  into  the  room  subse- 
quently and  his  obtaining  the  pistol  and 
leaving  the  house  awakened  her,  and  that 
she  arose,  dressed  herself,  and  followed  aft- 
er him,  perhaps  immediately  preceding  Miss 
Carrow  and  the  witness  Ames,  to  the  scene 
of  the  killing.  It  would  thus  appear  from 
the  fact  that  she  had  been  in  bed,  and  that 
she  is  next  definitely  accounted  for  when 
she  is  heard  calling  to  Miss  Carrow  from 
a  point  in  the  direction  of  the  place  of  the 
killing,  and  asking  that  a  lantern  be 
brought,  and  from  the  fact  that  when  seen 
at  the  place  of  the  killing  she  was  dressed. 

The  above  statement  is  substantially  what 
was  shown  upon  the  trial;  and,  as  hereto- 
fore stated,  there  is  no  contradiction  be- 
tween the  facts  shown  by  the  defendants 
and  the  facts  shown  upon  the  part  of  the 
state,  except  that  noted  above,  and  which 
inferentially  arises  from  the  statement  of 
Miss  Carrow  that  defendant  Larkin  was  in 
the  kitchen  of  deceased's  home  on  the  night 
of  the  killing  some  hour  or  more  prior 
thereto,  and  the  statement  of  the  defendant 
that  he  met  Mrs.  Harris  at  the  thorn  tree 
on  the  night  in  question.  This  contradiction 
may  be  more  apparent  than  real,  and  may 
arise,  it  would  seem,  from  the  failure  or 
neprloct   of   defendant   Larkin    to   state    all 
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the  facts.  If  farther  facts  shall  become 
necessary  to  make  clear  what  is  said  touch- 
ing the  case,  they  will  be  adverted  to  in 
their  proper  order. 

Messrs.  T.  M.  Jackson,  J.  H.  Malvgen, 
and  Benjajnln  H.  Marbnry,  for  appel- 
lants: 

The  mere  presence  of  a  person  while  the 
alleged  crime  was  being  committed  by  an- 
other, will  not,  in  the  absence  of  some  word 
or  act  of  approval  or  encouragement,  make 
lier  guilty  of  that  crime. 

State  V.  Valle,  164  Mo.  551,  65  S.  W. 
232;  State  v.  Orrick,  106  Mo.  120,  17  S.  W. 
176,  329. 

The  trial  court  should  have  directed  a 
verdict  of  not  guilty. 

State  V.  Nelson,  98  Mo.  414,  11  S.  W. 
997;  State  v.  Miller,  100  Mo.  606,  13  S. 
W.  832,  1061 ;  12  Cyc.  186. 

One  accused  of  a  crime  should  not  be 
convicted  on  a  mere  suspicion  of  guilt. 

State  V.  Lentz,  184  Mo.  243,  83  S.  W. 
970. 

The  right  of  the  prosecuting  attorney 
to  comment  upon  the  testimony  of  the  de- 
fendant, who  has  offered  himself  in  his  own 
liohalf,  extends  no  further  than  his  right 
to  cross-examine  him  in  regard  to  matters 
testified  to  by  him  in  his  direct  examina- 
tion. 

Rev.  Stat.  1909,  §  5242;  State  v.  James, 
216  Mo.  403,  115  S.  W.  994;  State  v.  Deitz, 
-';^i  Mo.  335,  138  S.  W.  529 ;  State  v.  Pat- 
t :r?on,  88  Mo.  90,  57  Am.  Rep.  374;  State 
..  Potts,  239  Mo.  415,  144  S.  W.  495;  State 
V.  Chamberlain,  89  Mo.  133,  1  S.  W.  145. 

Remarks  relative  to  the  little  thirteen- 
y<^r-old  daughter  of  Ida  Belle  Harris,  co- 
defendant,  not  being  put  on  the  witness 
ftand  by  appellants,  were  prejudicial. 

State  V.  Deitz,  235  Mo.  341,  138  S.  W. 
529:  State  v.  Johnson,  76  Mo.  121;  State 
V.  Taylor,  134  Mo.  157,  35  S.  W.  92;  State 
V.  P.ose,  178  Mo.  25,  76  S.  W.  1003;  State 
r  Potts,  239  Mo.  415,  144  S.  W.  495. 

^fessrs.  John  T.  Barker,  Attorney  Gen- 
eral, and  William  M.  Fitcli,  Assistant  At- 
t'^rney  General,  for  the  State. 

Paris,   J.,  delivered  the  opinion  of  the 

^urt: 

1.  Among  the  contentions  made  by  the 
f'^fendant,  and  not  adverted  to  in  the  above 
*t.itement,  is  that  the  court  erred  in  re- 
fii'^ing  to  give  an  instruction  which  defend- 
ant asked,  on  the  presumption  of  innocence 
and  reasonable  doubt.  No  error  is  to  bo 
predicated  upon  this  alleged  point,  for  the 
T'^son  that  the  court  had  already  fully  and 
't^irrectly  instructed  on  thia  phase  of  the 
i*^,  and  the  instruction  asked  by  def end- 
s'^ts  in  that  behalf  was  properly  refused. 
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2.  It  is  contended  on  behalf  of  defendant 
Ida  Belle  Harris  that  one  of  the  two  re- 

I  quested  instructions  in  the  nature  of  de- 
murrers to  the  evidence  should  have  been 
given  by  the  court.  Since  both  of  these  al- 
leged errors  go  to  the  question  of  whether 
there  was  sufficient  proof  upon  which  to 
sus^in  the  conviction  of  Mrs.  Harris,  the 
two  points  may  be  considered  together.  It 
will  be  noted  that  there  is  no  contention 
made  by  the  state,  nor  is  there  one  word  of 
proof  to  sustain  such  a  contention  had  it 
been  made,  that  Mrs.  Harris  actually  parti- 
cipated in  any  physical  manner  whatever  in 
the  shooting  and  killing  of  her  husband. 
That  she  was  present  at  an  agreed  rendez- 
vous with  her  paramour,  Larkin,  when 
deceased  appeared  and  interrupted  the  meet- 
ing between  her  and  her  codefendant,  Lark- 
in,  there  is  no  doubt,  but  we  need  not  cite 
authorities  that  mere  presence  at  the  scene 
of  a  killing,  without  more  does  not  consti- 
tute that  aiding,  abetting,  assisting,  en- 
couraging, or  advising  such  killing  required 
by  the  law  to  constitute  guilt.  The  attitude 
in  which  she  was  found  when  first  seen 
after  the  killing,  and  her  language  and  ap- 
parent remorse,  inferentially  negative  any 
active  participation  by  her.  All  that  is 
shown  connecting  her  in  any  wise,  with  the 
most  reprehensible  condition  of  affairs 
shown  by  this  record,  are  the  statements 
shown  in  evidence  by  the  testimony  of  Miss 
Carrow  as  coming  from  her,  and  which  are 
set  out  in  the  above  recital  of  facts.  In 
the  cross-examination  of  Miss  Carrow,  how- 
ever, which  we  have  not  set  out,  the  latter 
specifically  says  that  Mrs.  Harris  made  no 
threats  that  she  was  going  to  kill  her  hus- 
band or  to  procure  his  killing  by  anybody 
else,  or  that  she  had  any  plans  for  having 
him  killed.  That  her  conduct  was  most 
reprehensible  goes  without  saying,  that  she 
was  guilty  of  adultery  is  by  fair  inference 
to  be  deduced  from  the  record;  but  there 
is  a  distinction  between  reprehensible  and 
even  adulterous  conduct,  and  murder  in  the 
second  degree,  of  which  she  was  convicted. 
We  are  not  called  upon  to  characterize  her 
conduct;  but  upon  the  record  we  are  clear 
that  her  conviction  was  not  warranted  from 
the  testimony,  and  that  the  court  erred  in 
refusing  to  so  instruct  the  jury.  What  is 
said  above  renders  it  unnecessary  to  deal 
with  the  further  objection  of  defendants 
that  the  court  erred  in  instructing  the  jury 
as  to  the  law  touching  accessories  before 
the  fact. 

3.  Defendants  strenuously  urge  that  the 
court  erred  in  permitting  the  prosecuting 
attorney  to  comment  upon  the  failure  of 
defendant  Roy  Larkin,  who  took  the  stand 
as  a  witness  in  his  own  behalf,  to  deny  cer- 
tain statements  whiqh  the  prosecuting^  at- 
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tomey  averred  had  been  made  by  him  to 
Mrs.  Harris.  Leaving  for  a  moment  the 
broad  and  ever-recurring  question  of  the 
right  of  prosecuting  attorneys  to  comment 
upon  the  failure  of  a  defendant  who  takes 
the  stand,  to  testify  to  facts  within  his 
knowledge,  or  to  facts  and  statements  at- 
tributed to  him,  we  might  say  in  passing 
that  upon  the  record  and  outside  of  this 
question  there  is  no  warrant  in  the  testi- 
mony for  the  statement  of  the  prosecuting 
attorney.  The  record  nowhere  says  that  de- 
fendant Lark  in  had  ever  said  to  Mrs. 
Harris  that  he  would  take  care  of  her  if 
Henry  Harris  were  dead.  All  the  record 
does  show  on  this  point  comes  from  the 
witness  Miss  Carrow,  who  savs  in  substance 
that  Mrs.  Harris  told  her  that  if  Harris 
were  dead  Lark  in  would  take  care  of  her 
(Mrs.  Harris).  In  our' view  the  chief  vice 
in  the  utterance  of  the  prosecuting  attorney 
in  this  behalf  arose  from  the  fact  that  he 
was  not  correctly  quoting  what  the  record 
showed.  The  mere  fact  that  Mrs.  Harris 
had  made  the  statement  to  Miss  Carrow 
to  the  effect  that  her  codefendant  Larkin 
would  take  care  of  her  in  the  event  of  her 
husband's  death  docs  not  show  or  indicate 
necessarily  that  such  statement  was  pred- 
icated upon  a  promise  of  defendant  Larkin 
so  to  do.  The  statement  may  have  been 
made  on  the  part  of  Mrs.  Harris  as  an  in- 
ference from  his  attentions  to  her,  or  as  a 
mere  boast  of  conditions  which  would  nec- 
essarily arise  from  her  conquest.  At  least 
Mrs.  Harris  did  not  say  that  she  made  the 
statement  as  the  result  of  any  suggestion 
to  that  effect  from  Larkin,  or  by  reason  of 
any  promise  on  I^arkin's  part  so  to  do.  This 
objection  is  an  eternally  recurring  one,  and 
is  present  in  practically  half  of  the  appeals 
in  criminal  cases  with  which  w^e  are  re- 
quired to  deal.  It  has  been  said  in  a  late 
case  (State  v.  Ferrell,  233  Mo.  452,  136 
8.  W.  709)  that  the  inhibition  of  comment 
"upon  counsel  for  the  state  as  to  the  failure 
of  a  defendant  when  a  witness  upon  the 
stand  to  testify  upon  any  fact  in  issue,  or 
to  deny  any  fact  testified  to  by  another 
witness,  has  been  the  settled  law  of  this 
state  since  the  decision  in  the  case  of  State 
V.  Graves,  95  Mo.  610,  8  S.  W.  730.  The 
learned  judge  who  wrote  the  opinion  in 
the  case  of  State  v.  Ferrell,  supra,  from 
which  we  quote  above  in  substance,  says, 
however,  that  the  statute  upon  which  this 
ruling  is  based  does  not  in  express  terms 
deny  the  right  of  the  state  so  to  comment. 
That  this  is  the  correct  view  there  can  be  no 
doubt,  when  we  consider  the  history  of  the 
law  and  the  language  used  by  the  statutes, 
which  the  learned  judge  in  question  had  in 
mind.  Prior  to  the  year  1877  the  common 
law  prevailed  in  this  state  as  to  the  evidence 
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of  a  defendant  on  trial  upon  a  criminal 
charge.  Such  defendant  was  incompetent  to 
testify  in  his  own  behalf.  So  the  common 
law  stood  until  the  year  1877  (Laws  1877, 
p.  356),  when  a  statute  was  passed  chang- 
ing the  common-law  rule  and  granting  de- 
fendant the  right  or  privilege  of  being  sworn 
as  a  witness  in  his  own  behalf.  When  first 
written  and  passed,  this  statute  contained 
two  pertinent  sections,  which  read  as  fol- 
lows: 

"Section  1.  No  person  shall  be  rendered 
incompetent  to  testify  in  criminal  causes  by 
reason  of  being  the  person  on  trial  or  ex- 
amination; but  any  such  fact  may  be  shown 
for  the  purpose  of  affecting  his  or  her  credi- 
bility: Provided,  that  no  person  on  trial  or 
examination  shall  be  required  to  testify, 
except  as  a  witness  on  behalf  of  the  person 
on  trial  or  examination:  And,  provided  fur- 
ther, that  the  neglect  or  refusal  of  the  per- 
son on  trial  or  examination  to  testify  in 
the  cause  shall  not  raise  any  presumption 
of  guilt,  nor  shall  that  circumstance  be  re- 
ferred to  by  any  attorney  prosecuting  in 
the  cause,  nor  shall  the  same  be  considered 
by  the  court  or  jury  before  whom  the  trial 
takes  place. 

"Sec.  2.  If  the  accused  shall  not  avail 
himself  of  his  right  to  testify  in  any  case, 
it  shall  not  be  construed  to  affect  his  inno- 
cence or  guilt." 

In  1879  this  law  was  amended  into  its 
present  form,  and  was  made  to  read  as  it 
now  stands,  as  follows: 

"Sec.  6242.  No  person  shall  be  incompe- 
tent to  testify  as  a  witness  in  any  criminal 
cause  or  prosecution  by  reason  of  being  the 
person  on  trial  or  examination,  or  by  reason 
of  being  the  husband  or  wife  of  the  accused, 
but  any  such  facts  may  be  shown  for  the 
purpose  of  affecting  the  credibility  of  such 
witness:  Provided,  that  no  person  on  trial 
or  examination,  nor  wife  or  husband  of  sucli 
person,  shall  be  required  to  testify,  but  any 
such  person  may,  at  the  option  of  the  de- 
fendant, testify  in  his  own  behalf,  or  on 
behalf  of  a  codefendant,  and  shall  be  liable 
to  cross-examination,  as  to  anv  matter  re- 
ferred  to  in  his  examination  in  chief,  and 
may  be  contradicted  and  impeached  as  any 
other  witness  in  the  case:  Provided,  that 
in  no  case  shall  husband  or  wife,  when  tes- 
tifying under  the  provisions  of  this  section 
for  a  defendant,  be  permitted  to  disclose 
confidential  communications  had  or  made 
between  them  in  relation  to  such  husband 
and  wife. 

"Sec.  6243.  If  the  accused  shall  not  avail 
himself  or  herself  of  his  or  her  right  to 
testify,  or  the  testimony  of  the  wife  or  hus- 
band, on  the  trial  in  the  case,  it  shall  not 
be  construed  to  affect  the  innocence  or  guilt 
of  the  accused,  nor  shall  the  same  raise 
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any  presumption  of  guilt,  nor  be  referred  to 
by  any  attorney  in  the  case,  nor  be  con- 
sidered by  the  court  or  jury  before  whom 
the  trial  takes  place." 

Every  state  in  the  American  Union,  ex- 
cept the  state  of  Georgia,  has  either  prior 
to  or  subsequent  to  the  enaction  of  our 
statute  in  1877  passed  similar  statutes  con- 
ferring competency  upon  the  accused  as  a 
witness  for  himself  in  a  trial  upon  a  crim- 
inal charge.  In  passing  we  may  say  that 
in  Georgia  the  accused  is  permitted  with- 
out being  sworn  to  make  a  statement  to 
the  jury;  and  in  Washington  he  may  be 
either  sworn  as  a  witness  in  his  own  be- 
half, or  he  may  make  a  statement  without 
being  sworn,  at  his  election.  In  more  than 
half  of  the  states  the  common-law  bar  is 
raised,  and  the  accused  is  made  competent 
to  testify  by  statutes  in  substance  providing 
that  "he  may,  at  his  own  request,  and  not 
otherwise,  testify  for  himself  in  any  crim- 
inal trial  or  proceeding,  but  his  failure 
or  neglect  or  refusal  so  to  testify  shall 
create  no  presumption  against  him,  nor 
shall  the  same  be  referred  to  by  the  prose- 
cuting attorney  in  his  argument  of  the 
case."  In  Iowa,  by  statute,  any  reference  in 
argument  to  the  failure  of  a  defendant  to 
take  the  stand  as  a  witness  in  his  own  be- 
)ialf  by  the  prosecuting  attorney  is  made 
a  misdemeanor.  We  have  carefully  exam- 
ined the  statutes  and  holdings,  upon  this 
question,  of  more  than  thirty  states,  and 
we  find  that  it  has  been  held  universally 
that,  if  the  defendant  is  not  sworn  as  a 
witness  in  his  own  behalf,  any  comment 
by  the  prosecuting  attorney  on  his  failure 
?o  to  testify  constitutes  reversible  error,  in 
the  absence  of  a  peremptory  and  proper  re- 
buke by  the  trial  court.  But,  on  the  other 
hand,  except  in  our  own  state  and  in  Cali- 
fornia, where  the  question  hrs  been  some- 
times doubted,  the  right  of  the  prosecuting 
attorney  to  comment  upon  the  failure  of 
the  defendant,  when  he  takes  the  stand  as 
a  witness  in  his  own  behalf,  to  deny  or 
explain  incriminating  facts  and  statements, 
has  been  uniformly  held  allowable.  Sol- 
andor  v.  People,  2  Colo.  58;  State  v.  Tat- 
man,  59  Iowa,  471,  13  N.  W.  032;  Stover 
V.  People,  56  N.  Y.  315;  Heldt  v.  State,  20 
Xeb.  492,  57  Am.  Rep.  835,  30  N.  W.  626 : 
Tomstock  V.  State,  14  Neb.  205,  15  N.  W. 
355;  State  v.  Staley,  14  Minn.  118,  Gil.  75; 
(otton  V.  State,  87  Ala.  103,  6  So.  372; 
Clarke  v.  State,  87  Ala.  71,  6  So.  3r,8;  Loe 
T.  State,  56  Ark.  4,  19  S.  W.  10;  McCoy 
V.  State,  46  Ark.  141 ;  Brashears  v.  State, 
58  Md.  507;  McFadden  v.  State,  28  Tex. 
App.  241,  14  S.  W.  128;  Lienburger  v. 
State,  —  Tex.  Crim.  Rep.  — ,  21  S.  W. 
C0.3:  Parker  v.  State,  62  N.  J.  L.  801,  45 
Atl.  1092;  State  v.  Harrington,  12  Nev. 
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125;  State  v.  Ulsemer,  24  Wash.  659  64 
Pac.  800;  Hanoflf  v.  State,  37  Ohio  St.  178, 
41  Am.  Rep.  496;  State  v.  Ober,  52  N  H. 
459,  13  Am.  Rep.  88;  State  v.  Glave,  51 
Kan.  330,  33  Pac.  8;  Toops  v.  State,  92 
Ind.  13;  Com.  v.  McConnell,  102  Mass.  499, 
39  N.  E.  107.  The  rule  that  no  reference 
shall  be  made  to  the  neglect,  failure,  or 
even  refusal  of  a  defendant  to  avail  himself 
of  his  right  to  testify  shall  not  be  comment- 
ed on  in  the  event  he  does  not  become  a 
witness  in  his  own  behalf  is  therefore,  we 
find,  universal;  but,  on  the  contrary,  the 
rule  that  if  he  does  go  upon  the  witness 
stand  he  then  stands  in  the  precise  attitude 
of  any  other  witness  is,  except  in  this  state, 
and,  as  stated  in  California,  where  the 
rule  is  subject  to  some  doubt,  also  univer- 
sal. Mr.  Wharton  in  his  learned  and  able 
work  on  Criminal  Evidence  lays  down  in 
the  tenth  edition  thereof  the  rule  that 
such  comment  is  allowable;  to  this  state- 
ment of  the  text  he  cites  no  exceptions,  and 
correctly  quotes  the  Missouri  courts  as  en- 
tertaining like  views.  Wharton,  Crim.  £v. 
10th  ed.  §  435a.  This  assumption  of  Mr. 
Wharton  is  based  upon  the  holding  of  this 
court  in  State  v.  Testerman,  68  Mo.  414; 
State  V.  Anderson,  89  Mo.  330,  1  S.  W.  135. 
Mr.  Underbill  doth  the  like  (Underbill, 
Crim.  Ev.  68)  ;  also,  so  says  Mr.  Best  (Best, 
Ev.  283).  Between  the  taking  effect  of  the 
above-quoted  act  of  1877  and  the  amend- 
ments thereof  in  1879,  no  doubt  was  enter- 
tained by  this  court  as  to  the  right  of  com- 
ment upon  what  a  defendant  testifying  for 
himself  either  said,  or  failed  or  neglected 
to  say.  But  subsequent  to  the  amendment 
quoted  this  court,  Judges  Sherwood  and 
Brace  for  years  dissenting,  began  to  hold 
that  comment  by  the  prosecuting  attorney 
upon  the  failure  or  neglect  of  a  defendant, 
even  wlion  He  testified  for  himself  upon  the 
stand,  to  deny  or  to  explain  any  fact  in 
the  case  testified  to  by  any  other  witness, 
was  reversible  error.  The  only  thing  in 
our  statute  urged  as  limiting  the  right  of 
comment  was  said  to  be  the  following,  to 
wit:  "And  shall  be  liable  to  cross-examin- 
ation as  to  any  matter  referred  to  in  his 
examination  in  chief."  Yet  our  statute  now 
under  discussion,  remarkable  to  say,  con- 
tains other  language  qualifying  the  above 
proviso,  which  language  is  not  found  in 
any  other  of  the  statutes  of  the  states  of 
the  Union  examined  by  the  writer.  This 
language  is  the  following,  to  wit:  "And 
may  be  contradicted  and  impeached  as  any 
other  witness  in  the  case." 

Thus,  we  note  our  legislature  by  these 
two  statutory  clauses,  which  are  utterly 
contradictory  in  practice,  has  gone  farther 
in  favor  of  the  restricted  judicial  construc- 
tion,  SB  well   as   farther   against   it,   than 
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has  the  legislature  of  any  other  state  in  the 
Union.  This  contradiction  in  practice  a- 
rises  from  the  now  well-settled  rule  that  in 
cross-examination  the  defendant  may  be 
asked  if  he  has  ever  been  convicted  of  a 
felony  or  other  crime.  State  v.  Spivey,  191 
Mo.  87,  90  S.  W.  81;  State  v.  Blitz,  171 
Mo.  630,  71  S.  W.  1027;  State  v.  Thorn- 
hill,  174  Mo.  364,  74  S.  W.  832.  This,  of 
course,  upon  the  theory  of  impeaching  his 
credibility  as  a  witness;  an  impeachment 
effected  indubitably  by  a  plain  violation  of 
the  clause  of  the  statute  limiting  defend- 
ant's cross-examination.  We  are  not  criti- 
cizing the  rule  or  learning  in  the  cases 
cited ;  we  are  merely  suggesting  the  palpa- 
ble contradiction,  arguendo,  as  a  reason 
why,  if  we  are  to  be  logical,  we  should  be 
uniformly  logical.  For  many  years,  and  in 
practically  every  jurisdiction  in  the  Amer- 
ican Union,  it  has  been  vehemently  urged 
in  perhaps  more  than  a  hundred  cases  that 
the  right  of  the  state  to  cross-examine  a 
defendant  who  at  his  own  request,  and  not 
otherwise,  takes  the  stand  as  a  witness  in 
his  own  behalf,  is  limited  by  the  constitu- 
tional inhibition  against  self-incrimination. 
But,  without  citing  cases,  it  may  be  said 
that  this  question  is  now  well  settled  a- 
gainst  the  contention  urged.  The  conten- 
tion that,  absent  a  statute  such  as  we  have, 
cross-examination  is  limited  by  the  consti- 
tutional rule  against  self-incrimination,  has 
been  exploded  utterly  on  the  ground  that 
there  is  sufficient  protection  against  self- 
incrimination,  when  it  is  provided  that  a 
defendant  may  or  may  not  testify  for  him- 
self, according  as  he  may  desire.  If  he 
desires  to  save  himself  from  cross-examin- 
ation, he  may  do  so  by  refusal,  failure,  or 
neglect  to  become  a  witness  for  himself. 
This  provision  has  been  held  to  be  an  ab- 
solute protection  so  far  as  the  tonstitution- 
al  right  is  concerned.  The  defendant  waives 
the  right  of  protection  against  self-incrim- 
ination by  electing  to  become  a  witness  for 
himself;  so  becoming  a  witness  he  may  be 
cross-examined  by  the  state,  in  the  absence 
of  a  statute,  to  any  extent,  whether  his 
answers  may  tend  to  convict  him  or  not. 
When  our  statute  conferring  competency 
upon  a  defendant  to  testify  for  himself  was 
first  enacted,  it  did  not  contain,  it  will  be 
noted,  any  provisions  limiting  the  state  in 
its  right  to  cross-examine  him.  When  this 
statute  was  enacted,  the  constitutional 
question  of  self-incrimination  arising  from 
an  unlimited  privilege  of  cross-examination 
had  not  been  settled  by  adjudication.  Evi- 
dently the  law-makers  when  they  placed 
this  clause  in  our  present  statute  were 
laboring  under  the  fear  that  the  absence 
of  such  a  provision  would  invade  the  de- 
fendant's constitutional  rights.  By  the 
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terms  of  the  clause  of  our  statute  forbidding 
cross-examination,  the  constitutional  privi- 
lege against  self-incrimination  is  expressly 
provided,  without  the  necessity  for  a  ref- 
erence of  the  point  to  a  judicial  construc- 
tion now  well  and  abundantly  settled. 

Section  5243,  supra,  of  our  statute,  as  do 
the  statutes  of  a  great  majority  of  the 
other  states  in  the  Union,  in  substance, 
provides  that  ''if  the  accused  shall  not  avail 
himself  .  .  .  of  his  .  .  .  right  to  tes- 
tify ...  on  the  trial  of  the  case,  it 
shall  not  be  construed  to  affect  the  inno- 
cence or  guilt  of  the  accused,  nor  .  .  . 
raise  any  presumption  of  guilt,  nor  be  re- 
ferred to  by  any  attorney  in  the  case." 
Nothing  is  clearer,  when  we  consider  the 
history  of  this  legislation,  when  we  con- 
sider that  at  common  law  the  defendant 
could  not  testify  in  his  own  behalf,  and 
that  the  two  sections  of  our  statute  were 
intended  to  modify  the  common  law,  and 
when  we  consider  the  rule  that  this  modi- 
fication of  the  common  law  ought  to  go 
no  further  in  its  construction  than  its  termn 
expressly  provided,  than  that  there  is  no 
legal  or  statutory  prohibition  against  com- 
ment by  the  prosecuting  attorney  in  any 
case,  if  in  fact  the  accused  does  avail  him- 
self of  his  right  to  testify.  In  logic  and 
reason  it  is  no  argument  against  this  view 
that  the  state,  by  an  express  statutory  pro- 
vision, is  precluded  from  cross-examination 
of  the  defendant  upon  any  matter  other 
than  that  about  which  he  shall  himself  tes- 
tify in  his  examination  in  chief.  The  right 
of  the  defendant  to  testify  when  he  takes 
the  stand  as  to  all  and  singular  the  per- 
tinent facts  and  issues  is  absolutely  unlim- 
ited. If  a  witness  in  a  case  shall  have 
testified  to  statements  made  by  a  defendant, 
or  shall  have  testified  to  incriminating  facts 
and  circumstances,  it  is  absolutely  in  the 
power  of  the  defendant  to  contradict,  or  ex- 
plain, or  put  his  own  construction  on  such 
facts  and  statements  and  circumstances. 
As  a  witness  upon  the  stand,  defendant 
has  the  power  to  touch  upon  any  phase  or 
feature  of  the  case,  and  it  is  no  valid  ar- 
gument to  say  that  this  provision  put  into 
the  statute,  as  would  appear,  on  account 
of  the  fear  of  the  lawmakers  that  absent 
such  a  provision  the  cross-examination  of 
the  defendant  might  trench  upon  his  con- 
stitutional rights  against  self-incrimina- 
tion, in  any  way  affects  this  condition. 
Other  states,  as  we  have  seen,  without  hav- 
ing in  their  statutes  the  provision  that  a 
defendant  testifying  for  himself  "may  be 
contradicted  and  impeached  as  any  other 
witness  in  the  case,"  have,  yet  with  prac- 
tical unanimity,  held  that,  if  a  defendant 
avails  hiipself  of  his  right  to  testify,  he 
then  stands  as  any  other  witness,  and  his 
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Bilence   in   explaming   and   his   failure   to 
deny    or    contradict    incriminating    facts, 
statements,  or  circumstances  may  be  fully 
commented  on  by  the  prosecuting  attorney. 
It  is  our  duty  to  construe  our  own  statutes 
fts  we  find  them  in  the  light  of  their  lang- 
uage, intent,  and  logic.    There  is  no  valid 
reason  for  the  construction  which  has  long 
been  put  by  this  court  upon  this,  provision 
of  our  statute.     It  is  in  absolute  conflict 
with  the  rule  announced  by  the  text-writers, 
and  diametrically  in  conflict  with  the  hold- 
ings of   at   least  forty-six   states    in  this 
Union  on  this  identical  question.    In  Iowa, 
as  has  been  noted,  there  is  a  statute  making 
the  prosecuting  attorney  guilty  of  a  misde- 
meanor if  he  refers  to  the  failure  of  the 
defendant  to  take  the  stand  and  testify  in 
his  own  behalf,  but  if  the  defendant  does 
take  the  stand,  and  does  make  himself  a 
witness  for  himself,  the  right  of  comment 
upon  the  defendant's  failure  to  deny,  or  con- 
tradict incriminating  facts,  statements,  or 
circumstances  is  left  absolutely  open  to  the 
state.     State  v.  Tatman,  69  Iowa,  471,  13 
N.  W.  632.    Time  and  again,  ever  since  the 
rule  announced  in  State  v.  Graves,  95  Mo. 
510,  8  S.  W.  739,  which  is  now  criticized, 
was  first  enunciated,  this  question  has  been 
up  for  ruling.     It  needlessly,  and  in  the 
writer's    view    erroneously,    reverses    more 
cases  than  any  other  single  point  which  we 
are  called  on  to  review.    It  is  no  new  doc- 
trine that  is  here  announced  (State  v.  An- 
derson, 89  Mo.  330,  1  S.  W.  135)  and  even 
subsequent    to    the    holding    in    State    v. 
Graves,  supra,  it  was  said  by  Judge  Sher- 
wood in  State  v.  Musick,  101  Mo.  loc.  cit. 
271,  14  S.  W.  214,  that  "these  statements 
made  by  the  state's  witnesses  were  not  de- 
nied by  defendant,  and  therefore  stand  ad- 
mitted, as  much  so  as  if  the  defendant  had 
admitted    them    in    terms.      His    previous 
preparations;  his  threats;  his  coming  from 
behind  the  counter  with  weapon  drawn  and 
ready,  as  well  as  Burnett's  vain  efforts  to 
interpose,   all   stand    admitted."     In   that 
case  and  therefore  in  this  utterance  all  of 
the  judges  of  this  court  apparently  agreed ; 
for  it  was  an  opinion  in  hone,  in  which  all 
concurred.     Indeed,  for  eleven  years  after 
the  statute  in  question  was  first  passed  by 
our   legislature,    the    right    of    the    state, 
through  its  prosecuting  attorney,  to  com- 
ment, when  the  defendant  took  the  stand 
as  a  witness  for  himself,  upon  his  failure 
to  deny    or    explain    incriminating    state- 
ments, facts,   or  circumstances  was  never 
denied.    State  t.  Emory,  79  Mo.  463;  State 
r.  Dickson,  78  Mo.  447;  State  v.  Hopkirk, 
84  Mo.  288;  State  v.  Anderson,  89  Mo.  330, 
1  S.  W.  136.    For  years  subsequent  to  the 
rendition  of  the  opinion  in  State  v.  Graves, 
ropra,  where  the  contrary  doctrine  to  the 
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one  discussed  here  was  first  enunciated  in 
this  court,  the  cognate  rule  above  referred 
to  of  presumption  arising  as  a  matter  of 
law  from  the  failure  of  the  defendant  to 
deny  incriminating  facts  or  circumstances 
was  fully  recognized.    State  v.  Musick,  101 
Mo.  271,   14  S.  W.  212;   State  v.  Paxton, 
126  Mo.  514,  29  S.  W.  705 ;  State  v.  Alex- 
ander, 119  Mo.  461,  24  S.  W.  1060;  State 
V.   Patrick,   107   Mo.   174,   17   S.   W.   666; 
State  V.  Taylor,  134  Mo.  loc.  cit.  127,  35 
S.  W.  92;  State  v.  Good,  132  Mo.  loc.  cit. 
125,  33   S.  W.  790;   State  v.  Jackson,  95 
Mo.  loc.  cit.  657,  8  S.  W.  749.    It  is  difficult 
to  see  why,  if  such  a  presumption  is  as  a 
matter   of   law   entertained   against  a   de- 
fendant when  he  takes  the  stand  as  a  wit- 
ness in  his  own  behalf,  such  presumption 
might  not  be  commented  on  by  the  prose- 
cuting attorney  in  a  case  where  the  defend- 
ant likewise  becomes  a  witness  in  his  own 
behalf.    We  concede  that,  if  there  were  any 
restrictions  whatever  placed  upon  the  de- 
fendant as  to  the  nature  or  extent  of  his 
testimony  when  he  has  elected  to  become 
a  witness  for  himself,  then  there  would  be 
some  reason  in  the  rule.     But  there  is  no 
such  restriction  upon  him.     His  right  to 
explain,    deny,    and    contradict    is    as   un- 
limited  as  the  rules   of  evidence,  and  as 
broad  as  the  issues  pertinent  to  the  matter 
under  inquiry.    In  order  to  reach  this  con- 
clusion, we  must  perforce  read  into  §  5243 
words  that  have  not  been  placed  in  that 
section  by  the  legislature.    We  must  make 
the  first  clause  of  that  section  read:    "And 
if  the  accused  shall  not  avail  himself  of 
his    .     .     .     right  to  testify,  on  any  ques- 
tion,  point,   fact,   or  circumstance,   then," 
etc.    When  we  consider  that  the  statute  in 
question   changes   the   common   law,   it   is 
difficult   to   see   our   warrant   for   reading 
into  this  section  words  that  the  legislature 
has  not  in  express  language  placed  therein. 
We    conclude   that    the   case   of    State   v. 
Graves,  supra,  which  enunciated  the  rule 
that  no  comment  shall  be  made  by  the  pros- 
ecuting attorney  or  other  counsel  for  the 
state  on  the  failure  of  the  defendant  to  tes- 
tify about,  or  to  deny  or  contradict,  any 
statement,    fact,    or    circumstance    in    the 
case,  as  well  as  other  cases  in  this  state 
which  announce  the   same  rule,  following 
the  case  of  State  v.  Graves,  ought  to  be 
overruled  and  no  longer  followed  in  this 
behalf.     We  conclude,  therefore,  that  the 
point  made  by  defendant  touching  the  com- 
ment of  the  prosecuting  attorney,  so  far 
as  the  objection  thereto  was  applicable  to 
the  facts,  was  allowable,  and  that  the  oourt 
committed  no  error  in  the  premises. 

4.  The  defendant  Larkin,  with  whom  the 
above  views  considered  we  are  alone  con- 
cerned,  contends   that  under  the  facts  in 
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this  case  the  giving  of  instruction  No.  6 
set  out  in  the  statement  herein  was  error. 
This  instruction  was  based  upon  the  theory 
that  defendant  Larkin  in  some  wise  '^pro- 
voked, or  voluntarily  sought,  brought  on, 
or  engaged  in  the  quarrel  or  difficulty  with 
the  deceased,  with  the  purpose  of  taking 
advantage  of  him,  and  of  taking  his  life, 
or  of  doing  him  some  great  bodily  harm." 
Can  it  be  said  upon  the  facts  in  evidence 
upon  this  record  that  there  was  testimony 
upon  which  to  bottom  this  instruction! 
That  in  a  proper  case  a  proper  instruction 
as  to  voluntarily  provoking  or  seeking  a 
difficulty  may  be  given,  we  have  no  doubt. 
This  question  is  so  well  settled  that  we 
need  cite  no  authorities  in  support  thereof. 
But  in  order  to  make  proper  the  giving  of 
such  an  instruction  as  this,  which,  if  the 
facts  support  it,  practically  takes  away 
from  the  defendant  the  right  of  self-de- 
fense, depends  on  the  facts  and  circumstan- 
ces of  the  case;  and  the  pertinent  inquiry 
here  is  whether  there  was  in  the  record 
sufficient  facts  to  show  that  defendant  Lark- 
in  did  voluntarily  engage  in  the  difficulty 
which  resulted  in  the  death  of  deceased. 
The  testimony  for  the  state  shows  that 
Larkin  on  the  night  in  question  had  been 
at  the  home  of  deceased  for  no  good  pur- 
pose. The  whole  trend  of  the  testimony 
indicates  that  he  sustained,  and  had  been 
for  some  weeks  sustaining,  illicit  inter- 
course with  the  wife  of  deceased,  Larkin's 
codefendant  here.  The  testimony  indicates 
that  as  a  rule  this  illicit  intercourse  was 
not  had  in  the  home  of  the  deceased,  but 
that  the  defendants  adjourned  to  some 
suitable  spot  in  the  vicinity.  Such  an  ad- 
journment was  apparently  had  on  this  occa- 
sion; for  we  note  that  after  some  con- 
versation in  the  kitchen  both  of  the  defend- 
ants left  the  house  of  deceased.  Whether 
they  left  together  or  not  is  not  clear  from 
the  record.  From  this  lack  of  clearness 
arises,  it  would  seem,  the  apparent  con- 
tradiction between  the  testimony  of  defend- 
ant Larkin  and  the  testimony  of  Miss 
Carrow.  Whether  they  went  together  to 
the  fatal  thorn  tree  or  not,  or  whether  Mrs. 
Harris  went  by  herself  to  the  thorn  tree 
after  she  and  Larkin  left,  and  later  was 
joined  there  by  Larkin,  makes  no  difference.* 
They  had  both  left  the  house  of  deceased. 
The  facts  show  that  they  were  seeking  the 
darkness,  and  not  light;  that  they  were 
evading  a  probable  difficulty,  and  not  seek- 
ing to  bring  it  on.  The  fact  that  Larkin  and 
his  codefendant  had  left  the  premises  of 
deceased  and  gone  out  to  uninclosed  and 
unimproved  property  presumably,  and  so 
far  as  the  record  shows,  belonging  to  others, 
shows  that  so  far  as  the  physical  encounter 
vas  concerned  defendant  Larkin  was  avoid- 
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ing  the  same,  and  not  bringing  it  on  or 
seeking  to  bring  it  on.  Had  he  remained 
in  the  home  of  deceased,  where  he  had  no 
right  to  be,  and  where  he  unlawfully  was, 
there  might  be  some  sort  of  a  peg  upon 
which  to  hang  such  a  theory.  But  he  left 
the  home  of  deceased  and  went  with  or 
met  (it  matters  not  which)  his  codefendant 
and  guilty  paramour  at  a  place  distant 
therefrom  and  where  he  might  well  be  sup- 
posed to  have  believed  the  deceased  would 
not  come,  and  of  which  he  might  well  have 
believed  the  deceased  would  have  no  knowl- 
edge. The  whole  testimony  shows  that  the 
deceased  came  back  to  his  home,  armed 
himself,  and  left  his  home  armed  and 
threatening;  that  he  hunted  up  defendant, 
and  whether  deceased  fired  first  or  defend- 
ant fired  first  is,  outside  of  whatever  cor- 
roborating circumstances  there  may  be  in 
the  loudness  of  the  respective  reports  of  the 
pistols,  a  matter  resting  on  defendant's  tes- 
timony alone.  Since  the  defendant  Larkin 
at  the  point  where  the  difficulty  occurred 
was  not  on  the  premises  of  deceased,  but 
on  the  premises  of  others,  distant  from  the 
home  of  deceased,  wherein  does  this  case 
differ  from  a  case  which  would  have  been 
presented  if  deceased,  hearing  that  defend- 
ant Larkin  was  in  company  with  the  wife 
of  deceased  upon  a  public  street,  or  any 
other  public  place,  or  even  private  place, 
should  have  armed  himself  as  he  did,  and 
go  threatening  defendant  Larkin  as  he  did, 
to  seek  him  and  kill  him? 

It  is  true  that  under  the  well-settled 
law  in  this  state  murder  in  the  second  de- 
gree is  to  be  presumed  from  the  simple  fact 
of  the  wilful  intentional  killing  of  one  man 
by  another,  nothing  further  appearing 
(State  V.  Lane,  64  Mo.  319;  State  v.  Gas- 
sert,  65  Mo.  352;  State  v.  Stoeckli,  Jl  Mo. 
569;  State  v.  Frazier,  137  Mo.  319,  38  S. 
W.  913;  State  v.  Anderson,  98  Mo.  461,  11 
S.  W.  981;  State  v.  Harris,  76  Mo.  361), 
yet  such  presumption,  while  it  attaches  to 
the  acts  of  the  defendant  here,  does  not 
prohibit  him  from  showing,  if  he  may,  and 
can,  that  in  such  killing  he  acted  in  self- 
defense.  It  is  not  the  duty  of  this  court 
to  enforce  what  is  very  commonly  called 
the  "unwritten  law."  The  legislature  of 
this  state  has  not  seen  fit  to  enact  into 
a  statute  this  "unwritten  law."  It  is  our 
duty  to  enforce  the  law  as  we  find  it,  and 
as  written  by  the  legislature,  and  not  as 
we  might  otherwise  write  it,  or  as  we  might 
desire  it  to  be.  If  the  uncontradicted  facts, 
as  shown  by  the  state  in  this  case,  are  true, 
the  inferences  arising  therefrom  corroborate 
the  statement  of  defendant  Larkin.  The 
written  law  is,  and  the  law  which  we  must 
enforce  says,  that  even  if  the  deceased  had 
discovered    his   wife    and    her    codefendant 
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Larkin  in  flagrante  delidOf  and,  being 
overccme  by  his  passion,  had  shot  and 
killed  defendant  Larkin,  that  yet  under  the 
strict  letter  of  the  law  he  would  not  go  ac- 
quit He  would  have  been  guilty  even  then, 
however  human  his  passion  and  failing  in 
that  behalf  would  have  been,  and  however 
much  it  might  be  said  that  the  sympathies 
of  a  man  for  men  might  go  out  to  him ;  he 
would  yet  have  been  guilty  of  manslaughter 
in  the  second  degree.  State  v.  Holme,  54 
Mo.  153.  The  theory  of  the  state  in  this 
case  that  no  right  of  self-defense  existed 
under  the  facts  here  in  favor  of  defendant 
Larkin  is  not  tenable.  Such  a  theory  would 
be  tenable  only  if  the  law  were  that  if  de- 
ceased had  killed  Larkin,  instead  of  Larkin 
having  killed  deceased,  that  deceased  would 
be  guilty  of  no  crime,  or  at  least  of  no 
felony.  But  since,  as  we  have  seen,  even 
had  the  facts  been  thus  reversed,  instead 
of  as  they  are,  deceased  would  not  have 
been  guiltless,  but,  on  the  contrary,  would 
have  been  guilty  of  manslaughter  in  the 
second  degree,  so,  the  right  of  self-defense 
still  inured  to  Larkin,  however  outrageous 
and  morally  reprehensible  and  indefensible 
his  conduct  and  actions  might  have  been, 
and  in  fact  were.  The  court  properly  in- 
structed, therefore,  under  the  facts  and  cir- 
(Tumstances  shown  in  evidence,  that  Larkin 
vas  entitled  to  his  right  of  self-defense, 
and  so  instructing  the  court  ought  not, 
under  the  facts  shown  by  the  record,  to  have 
?iven  instruction  No.  6,  and  thus  have  lim- 
ited defendant's  right  in  this  behalf.  In 
our  view,  under  all  of  the  facts  and  cir- 
cumstances in  this  case,  the  giving  of  in- 
struction No.  6  constitutes  such  error  as 
must  result  in  the  reversal  of  this  case. 

As  this  case  is  to  be  retried,  we  might 
i»ay  that  there  is  no  merit  in  the  objection 
of  defendant  to  the  introduction  of  the 
bor^r  bottles,  about  which  defendants  so  bit- 
terly complain.  Nor  is  there  any  objection 
to  the  comment  of  the  prosecuting  attorney 
»s  to  the  failure  of  the  daughter  of  defend- 
ant Ida  Belle  Harris  to  testify  in  this  case, 
although  it  is  a  matter  of  inference  clearly 
arising  from  the  fact  that  she  was  perhaps 
not  in  a  position  to  see  what  occurred  at 
the  immediate  place  of  the  homicide.  Un- 
Icrbill,  Crim.  Ev.  68.  In  passing,  it  may 
be  said,  since  this  case  is  to  be  retried, 
that  many  points  rest  in  dark  and  obscure 
inference  only.  If  it  be  a  fact,  as  urged 
in  argu|nent  of  learned  counsel  for  defend- 
ant, that  there  is  a  diflference  in  the  loud- 
^  of  reports  of  pistols  of  different  cali- 
'■^rs,  this  point  might  be  elucidated  rather 
than  left  in  vague  inference,  as  it  now  ap- 
P^rs  of  record;  and  if  it  be  the  oflRce  of 
^irts,  as  we  assume  it  is,  to  search  out 
»nd  find  the  truth,  some  definite  and  certain 
«  L.R^.(N.S.) 


evidence  might  be  shown  upon  the  retrial 
as  to  the  condition  of  the  pistol  of  deceased ; 
whether  it  was  loaded  or  unloaded;  wheth- 
er, if  it  be  a  fact,  that  it  had  been  recently 
fired  or  not,  and  the  place  of  finding  such 
pistol.  Such  showing  would  tend  material- 
ly to  elucidate  the  relative  positions  of  the 
state  and  the  defendant,  and  to  show,  it 
may  be,  more  unmistakably,  his  guilt  or 
innocence. 

Upon  the  submission  of  this  case,  sugges- 
tion ore  tenus  of  the  death  of  defendant  Ida 
Belle  Harris  pending  her  appeal  was  made, 
but,  the  state  not  confessing  the  fact,  the 
point  was  laid  aside  for  proof,  which,  being 
subsequently  furnished,  shows  the  fact  of 
her  death,  and  as  to  her  therefore  the 
cause  abates. 

It  results  from  what  has  been  said  that 
this  case  ought  to  be  reversed  and  remanded 
for  a  new  trial  as  to  defendant  Roy  Larkin. 
Let  it  be  so  ordered. 

Brown,  P.  J.,  and  Walker,  J^  concur. 


IOWA  SUPREME  COURT. 

CATHERINE  E.  DUFFY,  Appt., 

v. 

BANKERS*  LIFE  ASSOCIATION  OF  DES 

MOINES. 

(—  Iowa,  — ,  139  N.  W.  1087.) 

Insurance  —  failure  to  forward  appli- 
cation —  negligence. 

1.  An  insurance  company  is  chargeable 
with  the  negligence  of  his  agent  in  failing 
for  an  unreasonable  time  to  forward  an  ap- 
plication and  medical  report  for  accept- 
ance or  rejection. 

Trial  —  Jury  —  delay  In  passing  on  ap- 
plication for  insurance. 

2.  The  jury  must  determine  whether  or 
not  a  delay  of  a  month  by  an  insurance 
company  in  passing  upon  an  application  for 
insurance,  when  it  passes  upon  other  ap- 
plications from  the  same  locality  in  nine- 
teen days,  is  unreasonable. 

Insurance  —  negligence  of  applicant  — 
effect. 

3.  One  who  has  applied  for  insurance 
and  passed  a  satisfactory  examination,  upon 
the  assurance  that  the  insurance  will  be  in 
force  from  the  time  of  the  medical  exami- 
nation, is  not  per  se  in  fault  in  failing  to 

Note.  —  As  to  liability  of  insurance  com- 
pany for  negl'TPnt  delay  in  passing  upon 
or  issuing  policy  until  after  loss,  see  note 
to  Boyer  v.  Staie  Farmers'  Mut.  Hail  Ins. 
Co.  40  L.R.A.(N.S.)   164. 

As  to  efTect  of  delay  in  passing  upon  ap- 

Elication,   see    note   to   Northwestern   Mut. 
I.  Ins.  Co.  V.  Neafus,  36  L.R.A.(N.S.)  1211. 
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make    inquiry    in   case   the    policy    is    not 
promptly  issued. 

Kvidence  —  sufficiency  —  Issuance  of 
insurance  policy. 

4.  Tliat  an  application  lor  insurance,  if 
passed  on,  would  have  been  accepted,  may 
be  found  from  evidence  that  the  applicant 
was  young,  his  character  good,  his  occu- 
pation not  hazardous,  and  that  he  had 
passed  a  satisfactory  examination  and  been 
recommended  by  the  examining  physician. 

Insurance  —  failure  to  act  upon  appli- 
cation —  liability. 

6.  An  insurance  company  which  is  act- 
ing under  a  state  franchise  is  liable  in 
damages   for   losses   caused   by   its   failure 

f promptly  to  act  upon  an  application  for 
ife  insurance  received  upon  its  own  solic- 
itation, and  accompanied  by  the  requisite 
premium. 

Parties  —  neglect  to  act  upon  applica- 
tion for  insurance  —  right  to  sue. 
6.  The  administrator,  and  not  the  bene- 
ficiary named  in  the  application,  has  the 
right  of  action  for  neglect  of  an  insurance 
company  to  act  upon  an  application  for  life 
insurance  within  a  reasonable  time,  so  that 
the  opportunity  to  obtain  insurance  is  cut 
off  by  the  death  of  the  applicant. 

(February  18,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Poweshiek 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  neglect  to 
act  upon  an  application  for  life  ineiurance. 
Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bray  &  Shlfflett  and  O.  M. 
Brockett,  for  appellant: 

The  solicitation  and  receipt  of  the  appli- 
catioil  and  membership  fee,  and  issuance 
of  the  receipt  therefor,  created  a  binding 
obligation  upon  the  part  of  the  insurance 
company  to  act  honestly  and  promptly  in 
the  due  course  of  its  business  upon  said 
application;  the  breach  of  such  obligation 
or  duty  was  an  actionable  wrong,  and  re- 
sulted in  a  cause  of  action  arising  therefrom 
for  the  resulting  damages. 

Winchell  v.  Iowa  State  Ins.  Co.  103  Iowa, 
189,  72  N.  W.  503;  Atkinson  v.  Hawkeye 
Ins.  Co.  71  Iowa,  340,  32  N.  W.  371 ;  Walk- 
er V.  Farmers'  Ins.  Co.  51  Iowa,  679,  2 
N.  W.  683;  Boyer  v.  State  Farmers*  Mut. 
Hail  Ins.  Co.  86  Kan.  442,  40  L..R.A.(N.S.) 
164,  121  Pac.  329,  87  Kan.  293,  123  Pac. 
742;  Northwestern  Mut.  L.  Ins.  Co.  v.  Nea- 
fus,  145  Ky.  663,  36  L.R.A.(N.S.)  ]211,  140 
S.  W.  1026. 

Such  obligation  or  duty  having  been 
',  created  by  the  transaction  between  the  ap- 
plicant and  the  company  for  a  co!isidera- 
tion,  and  for  the  benefit  of  the  plaintiff  as 
the  proposed  beneficiary,  the  cause  of  action 
46  L.R.A.(N.S.) 


arising  from  its  breach  inures  to  her,  and 
I  slie  is  the  owner  and  holder  thereof. 

Johnson  v.  Collins,  34  Iowa,  63;  First 
Xat.  Bank  v.  Rowley,  92  Iowa,  530,  61  N. 
W.  105;  German  State  Bank  v.  Northwest- 
ern Water  h.  Light  Co.  104  Iowa,  717,  74 
N.  W.  685;  9  Cyc.  374,  378. 

Mr.  I.  M.  Karle,  for  appellee: 

Where  it  is  expressly  agreed  in  the  ap- 
plication that  there  shall  be  no  contract  of 
insurance  until  the  delivery  of  the  policy, 
mere  delay  cannot  become  actionable,  be- 
cause applicant  knows  there  will  be  no  con- 
tract until  he  gets  his  policy.  If  the  delay 
seems  unusual,  he  can  make  inquiry;  if  un- 
reasonable, he  can  revoke  his  application. 

1  Cooley,  Briefs  on  Ins.  p.  444;  Kohen 
V.  Mutual  Reserve  Fund  Life  Asso.  28  Fed. 
705;   McCulIy  v.  Phcenix  Mut.  L.  Ins.  Co. 

18  W.  Va.  782;  McMaster  v.  New  York  L. 
Ins.  Co.  40  C.  C.  A.  119,  99  Fed.  856; 
Wilcox  V.  Sovereign  Camp,  W.  O.  W.  76 
Mo.  App.  573;  McLendon  v.  Woodmen  of 
World,  106  Tenn.  695,  52  L.R.A.  444,  64 
S.  W.  36;  Paine  v.  Pacific  Mut.  L,  Ins.  Co. 
2  C.  C.  A.  459,  10  U.  S.  App.  256,  51  Fed. 
689;  Ray  v.  Security  Trust  A  L.  Ins.  Co. 
126  N.  C.  166,  35  S.  E.  246;  Metropolitan 
L.  Ins.  Go.  v.  Howie,  68  Ohio  St.  614,  6R 
N.  E.  4;  Michigan  Mut.  L.  Ins.  Co.  v. 
Thompson,  44  Ind.  App.  180,  86  N.  £.  505 : 
1  Joyce,  Ins.  §  98;  Misselhom  v.  Mutual 
Reserve  Fund  Life  Asso.  30  Fed.  545 ;  Haw- 
ley  V.  Michigan  Mut.  L.  Ins.  Co.  92  Iowa, 
593,  61  N.  W.  201 ;  Reserve  Loan  L.  Ins.  Co. 
V.  Hockett,  36  Ind.  App.  89,  73  N.  E.  842; 
25  Cyc.  719;  16  Am.  &  Eng.  Enc.  Law, 
855;  Lathrop  v.  Modem  Woodmen,  56  Or. 
440,  106  Pac.  328,  109  Pac.  81;  Lee  v. 
Prudential  L.  Ins.  Co.  203  Mass.  299,  89 
N.  E.  529,  17  Ann.  Cas.  236;  Barker  v. 
Metropolitan  L.  Ins.  Co.  188  Mass.  542,  74 
N.  E.  945. 

There  can  be  no  recovery  for  the  loss 
against  an  insurance  company,  unless, 
either, 

Ist.  There  was  a  contract  of  insurance,  or 

2d.  The  applicant  had  the  right  to  suppose 
there  was  such  contract. 

It  cannot  rest  on  "negligent  failure  to 
contract." 

1  Cooley,  Briefs  on  Ins.  p.  427;  Niblack, 
Ben.  Soc.  p.  283;  1  Bacon,  Ben.  Soc.  §  270; 

19  Cyc.  599;  25  Cyc.  714;  16  Am.  h.  Eng. 
Enc.  Law,  851 ;  Harp  v.  Granger's  Mut.  F. 
Ins.  Co.  49  Md.  307;  Alabama  Gk)ld  L.  Ins. 
Co.  V.  Mayes,  61  Ala.  163;  New  York  Union 
Mut.  Ins.  Co.  V.  Johnston,  23  Pa.  72;  Mis- 
selhorn  v.  Mutual  Reserve  Fund  Life  Asso. 
30  Fed.  545;  Winnesheik  Ins.  Co.  v.  Holz- 
grafe,  53  111.  516,  5  Am.  Rep.  64;  Brink 
V.  Merchants'  &  F.  United  Mut.  Ins.  Asso. 
17  S.  D.  235,  95  N.  W.  929;  More  v.  Now 

I  York  Bowery  F.  Ins.  Co.  130  N.  Y.  537,  29 
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N.  K.  757;  Richmond  v.  Travelers'  Ins.  Co. 
123  Tenn.  307,  30  L.R.A.(N.S.)  954,  130 
S.  W.  790;  Modern  Woodmen  v.  Owens,  — 
Tex.  Civ.  App.  — ,  130  S.  W.  858;  McLendon 
V.  Woodmen  of  World,  106  Tenn.  695,  52 
LJR.A.  444,  64  S.  W.  39;  Ross  v.  New 
York  L.  Ins.  Co.  124  N.  C.  395,  32  S.  E. 
733;  New  York  L.  Ins.  Co.  v.  Babcock,  104 
6a.  67,  42  L.R.A.  88,  69  Am.  St.  Rep.  134, 
30  S.  E.  273 ;  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Kelley,  2  Neb.  (Unof.)  720,  89  N.  W.  997. 

The  administratrix  can  recover  only  what 
applicant  eould  have  recovered,  if  suit  had 
been  brought  by  him  before  his  death. 

McClnre  ▼.  Johnson,  56  'Iowa,  620,  10 
N.  W.  217;  Scboep  v.  Bankers'  Alliance 
Ins.  Co.  104  Iowa,  364,  73  N.  W.  825; 
Brown  v.  Iowa  Legion  of  Honor,  107  Iowa, 
439,  78  N.  W.  73;  Re  Wiltaey,  122  Iowa, 
428,  98  N.  W.  294;  Iowa  State  Traveling 
Men's  Asso.  v.  Moore,  19  C.  O.  A.  662,  34 
U.  S.  App.  670,  73  Fed.  760;  Major  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  116  Iowa,  309, 

88  X.  W.  816;  13  Cyc.  22,  106. 
Declaration  of  soliciting  agent  is  not  ad- 
missible to  vary  contract. 

Dryer  v.  Security  F.  Ins.  Co.  94  Iowa, 
471,  62  N.  W.  798;  Providence  Sav.  L. 
Assur.  Co.  V.  Elliott,  29  Ky.  L.  Rep.  662, 
93  S.  W.  659;  Paine  v.  Pacific  Mut.  L.  Ins. 
Co.  2  C.  C.  A.  459,  10  U.  S.  App.  266,  61 
Fed.  692 ;  Union  Mut.  L.  Ins.  Co.  v.  Mowry, 
96  U.  S.  644,  24  L.  ed.  674;  Fowler  v. 
Preferred   Acci.  Ins.  Co.   100  Ga.   330,  28 

S.  l!(.  u9o. 

L'nuBual  delay  is  evidence  of  rejection. 

More  V.  New  York  Bowery  F.  Ins.  Co.  130 
X.  Y.  637,  29  N.  E.  757 ;  Connecticut  Mut. 
L  Ins.  Co.  y.  Rudolph,  46  Tex.  454 ;  Brink 
V.  Merchants'  A  F.  United  Mut.  Ins.  Asso. 
17  S.  D.  235,  96  N.  W.  929;  St.  Paul  F.  & 
M.  Ins.  Co.  V.  Kelley,  2  Neb.   (Unof.)   720, 

89  X.  W.  998;  New*  York  Union  Mut.  Ins. 
Co.  V.  Johnson,  23  Pa.  72;  Ross  v.  New 
York  L.  Ins.  Co.  124  N.  C.  395,  32  S.  E. 
733. 

It  was  as  much  the  duty  of  the  applicant 
to  inquire  as  for  the  company  to  notify. 

Alabama  Gold  L.  Ins.  Co.  v.  Mayes,  61 
M&.  163;  Winchell  v.  Iowa  State  Ins.  Co. 
103  Iowa,  189,  72  N.  W.  503. 

Death  revokes  the  application. 

Paine  v.  Pacific  Mut.  L.  Ins.  Co.  2  C.  C. 
A.  459,  10  U.  S.  App.  256,  61  Fed.  692; 
1  Bacon,  Ben.  Soc.  §  268  A. 

Xo  estoppel  unless  applicant  had  the 
right  to  believe  himself  insured. 

Richmond  v.  Travelers'  Ins.  Co.  123  Tenn. 
307,  30  L.R.A.(N.S.)  954,  130  S.  W.  790; 
Kisselhom  y.  Mutual  Reserve  Fund  Life 
Assa  30  Fed.  645;  Brink  v.  Merchants'  k  F. 
United  Mut.  Ins.  Asso.  17  S.  B.  236,  95  N. 
W.  930. 
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Ladd,  J.y  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  the  widow  of  Joseph  M. 
Duffy,  who  departed  this  life  July  9,  1911. 
He  had  applied  to  the  defendant  aasocia- 
tion  on  June  8th  preceding  for  a  certificate 
of  membership  therein,  stipulating  the  pay- 
ment of  an  indemnity  of  $2,000  upon  his 
death;  but  the  association  had  failed  to 
accept  or  reject  the  application,  and,  in  this 
action,  recovery  of  that  amount  as  damages 
is  sought  by  plaintiff,  who  was  named  as 
proposed  beneficiary  in  the  application,  on 
the  ground  "that  defendant  negligently 
failed  to  take  any  action  upon  said  appli- 
cation before  the  death  of  said  Joseph  M. 
Duffy,  and  negligently  failed  to  either  to 
issue  to  him  a  certificate  of  insurance  as 
provided  for  therein,  or  to  reject  said  appli- 
cation and  give  him  notice  thereof  in  suffi- 
cient time  to  enable  him  to  procure  other 
insurance,"  and,  in  consequence  of  such  neg- 
ligence, she  was  deprived  of  the  benefit  of 
the  insurance.  The  widow,  as  a  duly  ap- 
pointed and  qualified  administratrix,  filed 
a  petition  of  intervention,  wherein  she 
prayed  judgment  for  damages  to  the  estate 
of  deceased,  on  the  grounds :  "That  defend- 
ant's said  agent  carelessly  and  negligently 
failed  to  send  the  application  of  said  de- 
cedent to  the  home  office  of  the  defendant 
association  after  he  had  been  examined  by 
defendant's  examining  physician  at  Tama, 
Iowa;  that,  in  consequence  of  such  negli- 
gence on  the  part  of  said  agent,  no  policy 
or  certificate  of  life  insurance  was  issued 
to  said  applicant  by  the  defendant  associa- 
tion; that,  if  said  application  had  been  for- 
warded by  said  agent  to  the  home  office  of 
the  defendant  association  as  soon  as  said 
applicant  was  examined  by  defendant's  ex- 
amining physician  at  Tama,  Iowa,  the  de- 
fendant association  would  have  issued  and 
delivered  a  policy  or  certificate  of  life  in- 
surance for  $2,000  to  said  applicant  before 
he  died,  and  such  insurance  would  have 
been  in  force  at  the  time  of  his  death."  At 
the  conclusion  of  plaintiff's  evidence,  the 
court  directed  a  verdict  for  the  defendant, 
and  this  is  the  only  ruling  of  which  com- 
plaint is  made. 

The  facts  admitted  or  proven  on  the  trial 
first  should  be  stated.  The  defendant  is  a 
mutual  assessment  insurance  association. 
T.  P.  Rogers,  at  the  time  in  question,  was 
its  general  agent,  and  had  authority  from 
the  association  to  take  the  application  and 
receive  the  notes  hereinafter  mentioned. 
Duffy's  application  for  membership  in  the 
association  closed  in  words  following: 

I  agree  to  accept  the  certificate  of  mem- 
bership issued  hereon,  and  that  the  same 
shall  not  take  effect  until  said  certificate 
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(signed  by  the  secretary  or  assistant  secre- 
tary) is  issued  and  received  by  me  during 
my  continuance  in  good  health.  This  appli- 
cation and  the  certificate  issued  thereon, 
together  with  the  articles  of  incorporation 
and  by-laws  (not  reducing  the  insurance 
provided),  which  may  be  hereafter  adopted, 
shall  constitute  the  agreement  or  contract 
between  me  and  the  said  association.  I 
certify  that  I  have  carefully  read  the  fore- 
going application.  [Signature  of  the  ap- 
plicant in  his  own  handwriting] 

Joseph  M.  Duffy. 

This  was  at  the  date  mentioned,  and  at 
the  same  time  the  applicant  executed  to 
Rogers  his  promissory  note  for  $17  as  mem- 
bership fee  required  to  be  paid  when  making 
such  application,  and  delivered  to  Rogers 
a  guaranty  deposit  note  for  $34  required 
by  the  articles  of  corporation  and  by-laws 
of  defendant.  For  these  Rogers  gave  Duffy 
a  receipt  in  the  words  following: 

The    Bankers'     Life    Association    of    Des 

Moines,  Iowa. 

I  have  this  day  taken  the  application  of 
Mr.  J.  M.  Duffy,  of  Tama,  Iowa,  for  $2,000 
insurance  in  the  Bankers'  Life  Association, 
upon  which  he  has  given  his  guaranty  note 
for  $34,  and  paid  in  cash  January  9,  1912, 
$17,  all  of  which  is  to  be  returned  prompt- 
ly if  the  application  is  declined.  The  first 
quarterly  payment  on  the  insurance  applied 
for  will  be  due  January  31,  1912. 

T.  P.  Rogers,  Solicitor. 

Dated  at ,  June  8,  1911 . 


(( 


On  the  back  of  this  receipt,  this  appears: 
Acrents  should  not  promise  that  certificate 
will  be  issued  in  less  time  than  is  reason- 
ably assigned  to  do  the  work,  as  disappoint- 
ment may  result,  especially  as  frequently 
occurs  an  extra  amount  of  business  comes 
in  a  bunch.  The  home  office  does  all  it  can 
to  expedite  the  issue,  and  the  agent  can  add 
material  help  if  he  will  see  that  all  appli- 
cations are  properly  completed  and  full  in- 
formation given.  If  delay  is  unusual,  write 
for  cause." 

Rogers  informed  Duffy  at  the  time  that 
he  could  go  to  the  office  of  Dr.  Thompson 
within  a  day  or  two  for  examination,  and 
the  application  would  then  be  sent  to  the 
association,  and  explained  to  him  that  the 
notes  would  be  returned  if  the  applications 
were  rejected.  To  his  inquiry  as  to  how 
soon  the  insurance  would  be  in  force,  Rogers 
responded,  "Upon  the  passage  of  the  physic- 
al examination  required  by  their  physi- 
cian." Rogers  left  the  application  with  Dr. 
Thompson  the  same  day,  and  two  days  later 
Duffv  called  and  was  examined  bv  that 
physician,  wlio  informed  the  applicant  that 
46  L.R.A.(N.S.) 


he  had  passed  a  satisfactory  examination, 
and  that  he  (the  doctor)  had  recommend- 
ed him  for  membership  of  the  association. 

As  required  by  defendant's  rules,  the 
physician  mailed  to  Dr.  Will,  medical  di- 
rector of  defendant,  on  the  same  day,  a  slip 
of  paper  signed  by  him  showing  that  he 
had  made  the  medical  examination  of 
Duffy,  and  this  reached  defendant's  office 
June  12,  1911.  Rogers  had  been  in  the 
habit  of  calling  at  Thompson's  office  for  the 
application  with  the  examination,  and  the 
doctor  left  these  on  the  desk  for  him, 
where  it  remained  until  he  learned  that 
Duffy  had  drowned,  whereupon  the  physi- 
cian mailed  them  to  defendant.  The  medi- 
cal examination  disclosed  that  Duffy,  who 
was  thirty -two  years  of  age,  was  in  fine 
physical  condition.  He  is  conceded  to  have 
been  a  man  of  good  habits,  good  financial 
ability,  and  of  good  moral  character.  He 
had  done  all  that  was  required  of  him  to 
obtain  the  insurance.  *The  defendant  was 
actively  engaged  through  its  agents  in  so- 
liciting members  of  the  association  to  whom 
certificates  of  insurance  might  be  issued,  and 
on  an  application  of  one  Herman,  procured 
by  Rogers,  June  5,  1911,  defendant  issued 
a  certificate  June  24th  following.  The  de- 
fendant paid  the  $17  note  out  of  its  funds, 
and  caused  it  to  be  canceled  July  28,  1911, 
after  the  association  had  been  advised  of  the 
claim  now  made  against  it  in  this  action, 
and  it  tendered  the  surrender  of  the  guar- 
anteed deposit  note. 

It  is  to  be  observed  that  the  petition  does 
not  proceed  on  the  theory  that,  from  the 
retention  of  the  application  and  unreason- 
able time  without  acting  thereon,  acceptance 
of  the  application  is  to  be  presumed,  nor 
on  the  theory  that  defendant  is  e.stopped 
from  denying  such  acceptance  because  of 
having  misled  the  applicant  in  some  way. 
See  Winchell  v.  Iowa  State  Ins.  Co.  103 
Iowa,  189,  72  N.  W.  503.  The  action  is  not 
based  on  contract,  either  express  or  im- 
plied, but  solely  on  tort;  the  theory  of  the 
plaintiff  being  that,  having  solicited  and 
received  the  application  for  insurance,  it 
owed  the  applicant  the  affirmative  duty 
either  of  rejecting  the  application,  or  of  ac- 
cepting it  within  a  reasonable  time,  and 
upon  breach  of  such  duty  it  is  liable  for 
all  damages  suffered  in  consequence  of  sucli 
breach.  Let  us  first  ascertain  whether  tlje 
evidence  was  sufficient  to  carry  the  issues 
involved  in  such  a  claim  to  the  jury. 

I.  Might  defendant  have  been  found  to 
have  been  negligent?  The  association  was 
responsible  for  the  conduct  of  Rogers  when 
acting  within  the  scope  of  his  agency,  and 
it  is  admitted  that  he  allowed  the  appli- 
cation to  lie  on  the  physician's  desk  a  month 
lacking  a  day,  though  it  was  his  duty  to 
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forward  it  promptly  to  the  association.  But 
he  was  not  alone  at  fault,  for  the  associa- 
tion was  aware  as  early  as  June  12,  1911, 
that  the  application  had  been  taken,  and 
yet  did  nothing  in  the  matter  during  the 
Iwcnty-seYen  days  intervening  prior  to  his 
death.  In  the  case  of  another  application 
taken  at  about  the  same  time  and  in  the 
same  vicinity,  there  was  a  delay  of  but  nine- 
teen days  4n  issuing  the  certificate.  We 
tliink  whether  defendant  in  the  exercise  of 
ordinary  diligence  should  have  passed  on  the 
application  prior  to  Duffy's  death  was  fair- 
ly put  in  issue.  The  association  was  bound 
by  the  acts  of  its  agents,  and  chargeable 
with  any  consequences  that  resulted  from 
the  failure  of  Rogers  to  promptly  forward 
the  application  and  physician's  report.  In 
otlier  words,  if  the  association  was  under  a 
duty  to  promptly  act  on  the  application, 
and  notify  Duffy,  as  we  think  it  was,  it 
cannot  shield  itself  from  the  responsibility 
by  the  fact  that  the  application  and  medical 
report  had  not  been  received  by  it,  and 
therefore  it  could  not  act.  See  Northwest- 
ern Mut.  L.  Ins.  Go.  v.  Neafus,  145  Ky. 
563,  36  L.R.A.(N.S.)  1211,  140  S.  W.  1026. 
The  possession  of  these  by  its  agent  had 
the  same  effect  as  if  they  were  in  the  pos- 
session of  the  association  at  its  home  office. 
Assuming  then  that  the  application  and 
medical  report  had  been  promptly  forward- 
ed by  the  agent,  and  that  the  application 
was  not  accepted  or  rejected  within  the 
time  intervening  prior  to  his  death,  it  seems 
manifest  that  whether  this  was  an  unrea- 
sonable delay  was  for  the  jury  to  determine, 
and  we  so  hold. 

II.  But  it  is  arsrued  that  it  was  as  much 
the  duty  of  the  applicant  to  inquire,  as  it 
was  that  of  the  insurer  to  give  the  informa- 
tion, and  this  or  similar  expressions  will  be 
found  in  several  decisions  holding  that 
mere  silence  on  the  part  of  the  insurer  is 
not  as  strong  evidence  of  acceptance  as  of 
rejection.  Whether  this  were  so  or  not,  as 
bearing  on  whether  an  acceptance  should 
have  been  inferred,  it  cannot  be  said  that 
the  duties  of  the  parties  were  reciprocal. 
The  applicant  had  done  all  he  could  or  was 
rf<|uired  to  do  in  the  matter.  He  had  the 
right  to  assume  that  the  application  would 
be  forwarded  immediately  after  the  medi- 
cal examination,  and  was  so  assured.  This, 
vith  the  suggestion  that  the  certificate 
would  be  in  effect  after  passing  the  physical 
examination,  was  well  calculated  to  lull  him 
into  supposed  security.  Moreover,  about 
all  he  could  have  done  was  to  withdraw 
his  application  and  apply  to  another  insurer 
for  a  policy,  and  this,  one  who  has  applied 
to  a  company  of  his  choice  would  quite 
naturally  hesitate  to  do.  Under  the  cir- 
eomstanees,  it  cannot  be  said,  as  a  matter 
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of  law,  that  the  deceased  was  at  fault  in  not 
stirring  defendant  to  action  by  inquiry  as 
to  the  cause  of  delay,  or  in  not  withdrawing 
his  application.  At  the  most,  this  also  was 
an  issue  appropriate  for  the  determination 
of  the  jury. 

III.  Assuming,  then,  that  the  defendant 
was  negligent,  and  Duffy  without  fault,  as 
the  jury  might  have  concluded,  can  it  be 
9aid  that  but  for  such  negligence  a  certifi- 
cate of  insurance  would  have  been  issued? 
We  think  the  jury  might  have  found  that, 
in  all  reasonable  probability,  had  the  as- 
sociation passed  upon  the  application,  it 
would  have  been  accepted.  Duffy  was  a 
young  man  of  thirty-two  years,  his  medical 
examination  was  satisfactory,  and  the  phy- 
sician had  .recommended  him;  his  employ- 
ment as  a  farmer  was  not  hazardous,  and 
his  character  all  that  could  be  desired.  The 
association  was  actively  soliciting  members, 
and  it  seems  to  us  that  the  record  leaves 
little,  if  any,  doubt  but  that,  had  the  as- 
.sociation  ever  passed  on  the  risk,  it  would 
have  been  accepted  and  the  certificate  issued. 
As  observed  in  Continental  Ins.  Co.  v. 
Haynes,  10  Ky.  L.  Rep.  276:  "It  is  to  be 
assumed  that  the  company  will  accept  the 
risk  if  advantageous  to  it,  which  it  must 
be,  if  fairly  and  honestly  contracted  for, 
because  that  is  the  business  in  which  it  is 
engaged,  and  that  is  the  object  for  which  its 
agent  acted,  and  therefore  to  allow  it,  under 
the  reservation  of  the  right  to  approve,  to 
reject  simply  because  a  loss  has  occurred, 
would  destroy  the  mutuality  of  the  contract 
and  infiict  upon  one  party  the  misfortune 
he  had  provided  against." 

Contingencies  might  have  arisen,  as  sug- 
gested by  counsel  for  appellee,  which  would 
have  led  to  a  different  conclusion,  as,  upon 
inquiry,  it  might  have  been  ascertained  that 
applicant  was  so  venturesome  or  reckless  in 
his  conduct  as  to  render  him  an  undesirable 
risk.  It  is  enough  to  say  that  the  record 
contains  no  intimation  that  such  was  the 
fact,  and  it  ought  not  to  be  inferred  that 
other  than  the  truth  would  have  been  elicit- 
ed by  any  inquiries  which  the  insurer  might 
have  prosecuted.  If  the  applicant  was  of 
such  disposition  or  temperament  that  the 
association  would  not,  if  it  had  acted,  have 
accepted  the  application  and  issued  the  cer- 
tificate, then  no  injury  can  be  said  to  have 
resulted  from  the  delay.  Whether  or  not 
in  all  reasonable  probability  the  certificate 
would  have  been  issued,  had  the  association 
acted  on  the  application,  can  only  be  de- 
termined from  the  record  as  presented  to 
tlie  court. 

But  it  is  said  that  a  certificate  or  policy 
of  insurance  is  simply  a  contract  like  any 
other,  as  between  individuals,  and  that  there 
is  no  such  thing  as  negligence  of  a  party  in 
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the  matter  of  delay  in  entering  into  a  con- 
tract. This  view  overlooks  the  fact  that 
the  defendant  holds  and  is  acting  under  a 
franchise  from  the  state.  The  legislative 
policy,  in  granting  this,  proceeds  on  the  the- 
ory that  chartering  such  association  is  in 
the  interest  of  the  public,  to  the  end  that 
indemnity  on  specific  contingencies  shall  be 
provided  those  who  are  eligible  and  desire 
it,  and  for  their  protection  the  state  regu- 
lates, inspects  and  supervises  their  business. 
Having  solicited  applications  for  insurance, 
and  having  so  obtained  them  and  received 
payment  of  the  fees  or  premiums  exacted, 
they  are  bound  either  to  furnish  the  in- 
demnity the  state  has  authorized  them  to 
furnish,  or  decline  so  to  do  within  such 
reasonable  time  as  will  enable  them  to  act 
intelligently  and  advisedly  thereon,  or  suf- 
fer the  consequences  flowing  from  their  neg- 
lect so  to  do.  Otherwise  the  applicant  is 
unduly  delayed  in  obtaining  the  insurance 
he  desires,  and  for  which  the  law  has  afford- 
ed the  opportunity,  and  which  the  insurer 
impliedly  has  promised,  if  conditions  are 
satisfactory.  Moreover,  policies  or  certifi- 
cates of  insurance  ordinarily  are  dated  as 
of  the  day  the  application  is  signed,  and, 
aside  from  other  considerations,  the  insurer 
should  not  be  permitted  to  unduly  prolong 
the  period  for  which  it  is  exacting  the  pay- 
ment of  premium  without  incurring  risk. 
What  was  said  in  Northwestern  Mut.  L. 
Ins.  Co.  V.  Neafus,  supra,  is  pertinent:  "If 
in  this  case  there  was  evidence  that  the 
company  was  induced  to  reject  the  applica- 
tion for  the  sole  reason  that  Neafus  had 
died  before  it  acted  upon  it,  or  to  show 
that  his  application,  except  for  the  fact  of 
his  death,  would  have  been  approved,  we 
would  have  a  very  different  question.  We 
think  there  is  a  sound  and  well-defined  dis- 
tinction between  a  case  in  which  the  appli- 
cation under  no  circumstances  would  have 
been  accepted,  and  a  case  in  which  it  would 
have  been  accepted  except  for  the  fact  that 
the  applicant  died  before  it  was  acted  upon, 
and  after  the  company  had  a  reasonable 
time  in  which  to  act.  While  the  applica- 
tion and  receipt  are  to  be  treated  merely  as 
a  proposal  for  insurance,  that  it  is  with 
the  company  at  its  election  to  accept  or 
reject,  it  may  well  be  said  that  the  com- 
pany must  act  honestly  and  fairly  on  the 
application  submitted  to  it,  and  which  it 
impliedly  at  least  agreed  to  accept,  if  satis- 
factory to  it;  and  that  if  an  application 
is  satisfactory,  and  the  company,  if  it  had 
ncted  in  a  reasonable  time,  would  have  ac- 
cepted the  risk,  it  should  not  be  allowed, 
after  holding  the  application  for  an  unrea- 
sonable time,  to  reject  it,  solely  because  of 
the  death  of  the  applicant.  But,  treating 
the  case  as  we  find  it  in  the  record,  the 
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delay,  however  unreasonable  it  may  have 
been,  cannot  be  construed  into  an  accept- 
ance of  an  application  that  no  well-managed 
company,  in  the  ordinary  course  of  its  busi- 
ness, would  have  accepted." 

In  Boyer  v.  State  Farmers'  Mut.  Hail  Ins. 
Co.  86  Kan.  442,  40  L.R.A.(N.S.)  164,  121 
Pac.  329,  recovery  for  the  amount  of  in- 
surance applied  for  was  awarded,  because  of 
negligent  delay  in  not  issuing  the  policy 
until  after  the  loss,  and  in  a  note  to  the 
case  as  reported  in  40  L.R.A.(N.S.)  164, 
the  annotator  says  that  "whatever  the 
decision  of  the  jury  may  be  on  this  ques- 
tion [delay],  it  cannot  be  doubted  that  the 
proposition  that  an  insurer  should  be  held 
liable  for  a  loss  sustained  by  an  applicant 
for  insurance  because  of  the  negligence  of 
the  insurer's  agent  in  failing  to  forward 
the  application  within  a  reasonable  time  is 
sound." 

In  Walker  v.  Farmers'  Ins.  Co.  51  Iowa, 
679,  2  N.  W.  683,  the  trial  court  instructed 
the  jury  that,  if  the  agent  had  only  the 
power  "to  receive  and  forward  applications 
to  the  company  for  their  approval  or  rejec- 
tion, then,  as  such,  he  would  be  held  to  the 
use  of  ordinary  diligence,  and  the  defendant 
would  be  liable  for  his  negligence  in  the 
performance  of  such  duty;  and  if  you  find 
that  said  agent  neglected  to  forward  such 
application  for  rejection  or  approval  within 
a  reasonable  time,  considering  all  the  cir- 
cumstances, then  the  defendant  must  be 
held  liable  for  any  loss  occasioned  by  such 
neglect."  Of  this,  the  court  said:  "It  may 
be,  but  the  point  we  do  not  decide,  that 
defendant  is  liable  for  the  neglect  of  its 
agent,  as  contemplated  in  this  instruction; 
but  in  order  to  recover  for  such  negligence, 
the  action  must  be  based  thereon  and  the 
petition  must  so  declare."  And  the  in- 
struction was  held  to  be  erroneous  for  that 
no  such  issue  was  raised  on  the  pleadings. 
We  are  inclined  to  the  opinion  that  the 
principle  announced  in  this  instruction  is 
sound,  and  that  the  facts  of  the  case  were 
such  as  to  require  its  application. 

IV.  The  application  named  plaintiff  as 
his  beneficiary,  and,  had  the  certificate  is- 
sued, likely  she  would  have  been  named 
therein  as  such.  But  there  was  no  contract, 
and  the  negligence,  if  any,  was  that  of  fail- 
ing to  discharge  a  duty  owing  the  deceased. 
Had  the  certificate  issued,  whether  plain- 
tiff or  someone  else  were  beneficiary  would 
have  been  optional  with  the  insured,  and 
as  the  injury,  if  any,  was  to  him,  his  rep- 
resentative alone  can  maintain  the  action 
for  resulting  damages.  See  Schmidt  v. 
Northern  Life  Asso.  112  Iowa,  41,  51  L.R.A. 
141,  84  Am.  St.  Rep.  323,  83  N.  W.  800. 

A^  to  plaintiff  the  judgment  is  affirniod. 
Because  of  the  error  in  not  subraittins:  the 
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issues  to  the  jury,  the  judgment  against  the 
intervener  is  reversed. 

Preston,  J.,  takes  no  pari. 

Petition  for  rehearing  overruled. 


NEW  YORK  COURT  OF  APPEALS. 

PEOPLE  OP  THE  STATE  OF  NEW  YORK, 

Respt., 

V. 

BENJAMIN  ROSENTHAL,  Appt. 

(197  N.  Y.  3M,  90  N.  E.  991.) 

Receivinip  stolen  goods  —  statutory  pro- 
Tlslon  —  liability. 

1.  A  statute  providing  for  punishment  of 


one  who  received  stolen  property  knowing 
it  to  have  been  stolen,  or  who,  being  a  junk 
dealer,  buys  or  receives  certain  kinds  of 
property  without  ascertaining  by  diligent 
inquiry  that  the  person  selling  it  has  a 
right  to  do  so.  does  not,  by  the  latter  pro- 
vision, make  the  receiver  liable  to  punish- 
ment unless  the  property  had  been  stolen. 

Junk  dealers  —  statute  —  regulation  — 
equal  protection  of  the  laws. 

2.  Confining  to  junk  dealers  the  duty  of 
making  inquiry  as  to  ownership  before  pur- 
chasing certain  kinds  of  property,  under 
penalty  of  punishment  for  receiving  stolen 
property  in  case  it  proves  to  have  been 
stolen,  does  not  deprive  them  of  the  equal 
protection  of  the  laws. 

Same  -<-  equal  protection  of  the  laws. 

3.  The  legislature  may,  without  being 
guilty  of  unconstitutional  class  legislation, 
require  junk  dealers  to  make  inquiry  as  to 


Sole,  —  Receiving  stolen  property :  stat' 
ute  fndhing  failure  to  inquire  as  to 
possessor's  right,  equivalent  to  guilty 
"knowledge, 

Pboplb  t.  Rosenthal  seems  to  be  a  case 
of  first  impression  as  to  the  precise  ques- 
tion under  annotation,  and  the  decision  in 
that  case,  that  a  statute  which  makes 
junk  dealers  guilty  of  criminally  receiving 
stolen  property  where  they  purchase  wire 
and  metal  stolen  from  railroads,  telegraph, 
and  telephone  companies  without  making 
diligent  inquiry  as  to  the  possessor's  right 
to  sell  same,  is  constitutional,  would  seem 
to  be  based  on  a  just  and  proper  construc- 
tion of  the  constitutional  provisions  claimed 
to  have  been  violated. 

In  affirming  the  judgment  of  the  New 
York  court  of  appeals  in  People  v.  Rosen- 
thal the  Supreme  Court  of  the  United 
United  States  (226  U.  S.  260,  67  L,  ed.  212, 
33  Sup.  Ct.  Rep.  27)  said:  "When  it  is 
<onreded  that  such  a  dealer  may  be  prop- 
erly subjected  to  punishment  as  *a  criminal 
if  he  receives  stolen  property  without  actual 
knowledge  that  it  has  been  stolen,  and 
merely  because  charged  with  notice  of  cir- 
rimstances  such  as  would  have  put  an 
lionest  or  prudent  man  upon  inquiry,  it 
tihhIs  little  argument  to  vindicate  legisla- 
tion with  respect  to  particular  kinds  of 
personal  property  that  the  legislature,  in 
its  wisdom,  presumably  deemed  to  be  more 
susceptible  of  theft  than  other  property, 
when  that  legislation  but  adds  the  further 
rf^nirement  of  diligent  inquiry  by  the 
•dealer  with  respect  to  the  right  of  the 
seller. 

*^t  is  urged  as  a  criticism  that  the  stat- 
ute directs  the  junk  dealer's  inquiry  to  the 
qnestion  of  the  legal  right  of  the  seller  to 
««11  rather  than  to  the  question  of  an  orig- 
inal larceny.  It  ought  to  be  unnecessary 
to  say  that  if  goods  have  in  fact  been 
stolen,  a  diligent  inquiry  into  the  right 
of  the  present  possessor  to  make  sale  or  de- 
liTery  of  them  will  very  surely  tend  to  dis- 
close the  larcenous  origin  of  his  title.  In- 
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direct  questions  in  such  a  case  will  very 
probably  bring  out  the  truth  as  readily  and 
as  surely  as  the  plump  inquiry — ^'Did  you 
steal  these  goods?'  Or  at  least,  the  legis- 
lature might  so  presume.  For  of  course 
all  such  matters  rest  in  legislative  discre- 
tion. 

"Counsel  suggests  that  diligent  inquiry 
by  a  junk  dealer  respecting  the  legal  right 
of  one  offering  certain  wire  or  other  g^oods 
for  sale  might  lead  to  perplexing  questions 
that  only  a  court  of  last  resort  could  prop- 
erly determine.  The  obvious  answer  is 
that  a  method  of  inquiry  that  would  bring 
to  light,  in  rare  instances,  even  the  oc- 
cult and  doubtful  point  in  a  vendor's  title, 
would,  if  systematically  adhered  to,  be  rea- 
sonably sure  in  a  greater  number  of  in- 
stances to  develop  the  fact  that  the  goods 
under  investigation  had  been  acquired  bv 
theft. 

"We  have  said  enough  to  indicate  the 
character  of  the  arguments  employed  in  the 
effort  to  show  that  the  act  of  1903  is 
wholly  arbitrary  and  constitutes  so  ground- 
less an  interference  with  the  citizens's  lib- 
erty of  contract  as  to  bring  it  within  the 
denunciation  of  the  due  process  of  law 
clause  of  the  14th  Amendment.  It  seems 
to  us  that  the  object  of  the  legislation  is 
well  within  the  legitimate  bounds  of  the 
police  power  of  the  state." 

The  statute  considered  in  People  v. 
Rosenthal  has  some  analogy  in  statutes 
which  make  an  act  or  thing  in  itself  harm- 
less a  substantive  offense;  e.  g.,  statutes 
requiring  curtains  on  the  doors  or  windows 
of  saloons  to  be  drawn  back  so  as  to  expose 
the  interiors  during  the  hours  the  saloons 
are  required  to  be  closed.  There  is  also 
an  analogy  on  the  civil  side  to  be  found  in 
bulk-sales  statutes,  declaring  that  sales 
of  goods  in  bulk  shall  be  fraudulent  and 
void  where  the  purchaser  fails  to  make  dil- 
igent inquiry  as  to  creditors  of  the  vendor. 
Generally  as  to  constitutionality  and  con- 
struction of  such  statutes,  see  notes  in  2 
L.B.A.(N.S.)  331,  and  20  L.R.A.(N.S.) 
1160.  J.  H.  B, 
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the  ownership  of  certain  classes  of  pro])- 
erty  offered  for  sale  which,  because  of  its 

ruliar  nature  and  situation,  is  peculiar- 
^    subject  to  larceny  without  possibility  of 
its  being  adequately  watched  and  guarded. 

Receiving  stolen  goods  —  duty  to  in- 
vestigate —  test  off  liability. 

4.  The  legislature  may  make  the  proper 
discharge,  by  junk  dealers,  of  the  active 
duty  of  making  inquiry  as  to  the  ownership 
of  property  offered  to  them  for  sale,  the 
test  of  their  criminality  for  receiving 
stolen  property,  in  case  the  property  proven 
to  have  been  stolen. 

Former  Jeopardy  — *  second  indictment. 

5.  One  indictment  for  an  offense  is  not 
a  bar  to  a  second,  where  the  statute  pro- 
vides that  the  second  shall  supersede  the 
first. 

Same  —  absence  of  arraignment. 

6.  One  is  not  put  in  jeopardy  by  an  in- 
dictment upon  which  he  is  not  arraigned 
and  to  which  he  does  not  demur  or  plead. 

(February  8,  1910.) 

4  PPEAL  by  defendant  from  a  judgment 
A  of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  jud<rment  of  the  Monroe  County  Court 
convicting  him  of  receiving  stolen  goods, 
and  from  certain  orders  directing  a  resub- 
mission of  the  case  to  a  grand  jury,  deny- 
ing a  motion  to  quash  the  indictment,  and 
denying  a  motion  in  arrest  of  judgment. 
Affirmed. 

Statement  by  Vann,  J.: 

Appeal  from  an  order  of  the  appellate 
division  of  the  supreme  court  in  the  fourth 
judicial  department,  entered  August  5,  1900, 
which  affirmed  a  judgment,  of  the  Monroe 
cininty  court  rendered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  re- 
ceiving stolen  goods  without  diligent  in- 
quiry; and  affirmed  three  orders,  the  first 
made  by  the  county  judge  of  Monroe  county 
directing  a  resubmission  of  the  case  to  a 
grand  jury,  the  second  from  an  order  of 
tho  Monroe  county  court  denying  a  motion 
to  quash  the  indictment,  and  the  third  from 
an  ortlor  of  said  court  donying  a  motion 
in  arrest  of  judgment. 

On  the  20th  of  March,  1908,  the  defend- 
ant was  indioti^  by  a  grand  jury  in  attend- 
ance at  a  trial  term  of  the  supreme  court 
sittinsT  in  the  count v  of  Monroe,  for  the 
crime  of  criminally  receiving  stolen  proper- 
ty, in  that  he,  being  a  junk  dealer,  pur- 
chaser! stolen  copper  wire  In^Ionging  to  a 
telephone  eiMn}>any,  without  ascertaining  by 
dilijn*nt  inquiry  that  the  person  or  persons 
selling  the  same  to  him  had  a  legal  right  to 
do  so.  The  indictment  was  sent  to  the  Mon- 
roe county  cowri  for  trial,  and  on  the  7th  of 
Mav,  1908,  while  the  indictment  was  «till 
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in  force,  but  before  any  plea  had  been  en- 
tered or  motion  made  in  relation  thereto, 
upon    the    application    of   the    district  at- 
torney, founded   on  his  own  affidavit,  the 
county   judge  of   Monroe   county  made  an 
order  at  chaonbers  directing  that  the  charge 
be  resubmitted  to  the  grand   jury  of  that 
county  then  in  session  in  connection  with  a 
trial  term  of  the  supreme  court.    On  the 
23d  of  May  a  second  indictment  was  found, 
containing  four  counts,  the  first  of  whicli 
was   for  substantially  the  same  crime  de- 
scribed   in    the    indictment    found    on    the 
26th  of  March  preceding.     After  the  second 
indictment    had    been    sent   to    the   county 
court,  and  on  the  11th  of  June,  1908,  a  mo- 
tion was  made  to  quash  the  same  upon  the 
ground  that  the  grand  jury  had  no  jurisdic- 
tion to  find  it.     On  the  18th  of  June  said 
motion  was  denied,  and  on  the  15th  of  De- 
cember the  defendant  pleaded  guilty  to  the 
first  count  of  the  second   indictment;   the 
other  three  counts  being  dismissed.  When 
arraigned  for  sentence,  he  made  a  motion 
in  arrest  of  judgment  upon  the  ground  that 
the  court  had  no  jurisdiction  over  the  sub- 
ject-matter of  the  count  in  the  indictment 
to  which  he  had  pleaded  guilty,  and  that  the 
facts  stated  in  that  count  do  not  constitute 
a  crime.     The  motion  was  denied,  and  the 
court  sentenced  the  defendant  to  be  impris- 
oned in  the  Monrooe  county  penitentiary  for 
two  months,  and,  in  addition  thereto,  thnt 
he  pay  a  fine  of  $250,  or,  in  default  there- 
of, that  he  be  committed  to  said  penitentiary 
for  thirty  days  additional.     Thereupon  the 
defendant  appealed  from  the  judgment  of 
conviction,  from  the  order  denying  tlie  mo- 
tion in  arrest  of  judgment,  from  the  order 
of   the   Monroe   county   judge   resubmitting 
the  case  to  the  grand  jury,  and  from  the 
order  denying  his  motion  to  quash  the  in- 
dictment.       The  appellate   division   unani- 
mously affirmed  the  judgment  and  each  of 
said  orders,  and  the  defendant  now  appeals 
to  this  court. 

Messrs.   Wile  &  Oviatt,   for  appellant: 

The  amendment  is  vicious  because  it  ap- 
plies only  to  junk  dealers. 

People*  V.  Beattie,  96  App.  Div.  383,  89  N. 
Y.  Supp.  193. 

It  is  vicious,  because  it  protects  only  the 
property  of  railroad,  telephone,  gas,  and 
electric  companies. 

Shaver  v.  Pennsylvania  Co.  71  Fed.  931. 

It  makes  a  test  of  criminality  something 
which  seldom  can  be  ascertained  bv  the 
junk  dealer,  and  imposes  on  the  junk  dealer 
the  possibility  of  a  criminal  prosecution 
in  cimntvtion  with  every  innocent  transac- 
tion he  undertaki^. 

1  Lewis's  Sutherland,  Stat.  Constr.  2d 
*  ed.  p.  176;  Vnitod  States  v.  Reese,  92  U.  S. 
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214,  23  L.  ed.  563;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Ellis,  165  U.  S.  150,  41  L.  ed.  GCQ,  17 
Sup.  Ct.  Rep.  255;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
r.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep. 
30:  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep. 
431. 

The  order  resubmitting  the  case  to  the 
grand  jury  was  void,  and  the  second  in- 
dictment, being  based  on  a  void  order,  was 
a  nullity. 

Re  Gardiner,  31  Misc.  364,  64  N.  Y.  Supp. 
760;  People  v.  Bissert,  71  App.  Div.  118, 
75  X.  Y.  Supp.  630. 

Mr.  F.  F.  Zimmerman,  with  Mr.  H.  H. 
Widener,  for  respondent: 

The  indictment  is  Talid,  the  court  having 
jurisdiction  to  find  it. 

People  V.  Fisher,  14  Wend.  9,  28  Am. 
Dec  501;  People  v.  Bissert,  71  App.  Div. 
lis,  75  N.  Y.  Supp.  630;  People  v.  Wilson, 
1.VI  N.  Y.  409,  45  N.  E.  862;  People  v. 
Palmer,  109  N.  Y.  117,  4  Am.  St.  Rep. 
423.  16  N.  E.  629,  7  Am.  Crim.  Rep.  399; 
People  ▼.  Adler,  140  N.  Y.  336,  35  N.  E. 
644. 

An  act  of  the  legislature  will  not  be  de- 
clared unconstitutional  unless  the  incom- 
patibility of  the  legislative  enactment  with 
the  Constitution  is  manifest  and  unequivo- 
cal. 

People  ex  reL  Carter  v.  Rice,  135  N.  Y. 
473,  16  L.R.A.  836,  31  N.  E.  921;  People 
ex  rel.  Henderson  v.  Westchester  County, 
147  N.  Y.  1,  30  L.R.A.  74,  41  N.  E.  563 ; 
People  V.  Steele,  231  111.  340,  14  L.R.A. 
{X.S.)  361,  121  Am.  St.  Rep.  321,  83  N.  E. 
236;  People  ▼.  Havnor,  149  N.  Y:  195, 
31  L.RJL  689,  52  Am.  St.  Rep.  707,  43 
N.  E.  541. 

The  judgment  of  conviction  should  be 
affirmed. 

St.  John  V.  Andrews  Institute,  191  N.  Y. 
254,  83  N.  E.  981,  14  Ann.  Cas.  708;  Green- 
wald  V.  Weir,  69  Misc.  431,  111  N.  Y.  Supp. 
235;  People  ex  rel.  Bernard  v.  McKee,  59 
Mis^!.  369,  112  N.  Y.  Supp.  385;  Hathorn 
▼.  Natural  Carbonic  Gas  Co.  128  App.  Div. 
33, 112  N.  Y.  Supp.  374. 

Vann,  J.,  delivered  the  opinion  of  the 
conrt: 

The  indictment  in  question  was  found 
under  §  550  of  the  Penal  Code  as  amended 
in  1903  by  chapter  326  of  the  Laws  of  that 
mr.  As  amended  it  reads  as  follows: 
"Sec.  660.  Criminally  receiving  prop- 
erty.— ^A  person  who  buys  or  receives  any 
stolen  property,  or  any  proJ)erty  which  has 
l^n  wrongfully  appropriated  in  such  a 
manner  as  to  constitute  larceny  according 
to  this  chapter,  knowing  the  same  to  have 
bc-en  stolen  or  so  dealt  with,  or  who  cor- 
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ruptly,  for  any  money,  property,  reward,  or 
promise  or  agrcoment  |or  the  same,  con- 
ceals, \v'ithhoIds,  or  aids  in  concealing  or 
withholding  any  property,  knowing  the  same 
to  have  been  stolen,  or  appropriated  wrong- 
fully in  such  a  manner  as  to  constitute  lar- 
ceny under  the  provisions  of  this  chapter, 
if  such  misappropriation  has  been  commit- 
ted within  the  state,  whether  such  property 
were  stolen  or  misappropriated  within  or 
without  the  state,  or  who  being  a  dealer  in 
or  collector  of  junk,  metaXa,  or  second' 
hand  materialSy  or  the  agent,  employee  or 
representative  of  such  dealer  or  collector, 
buys  or  receives  any  wire,  cable,  copper, 
lead,  solder,  iron,  or  brass  used  by  or  be- 
longing to  a  railroad,  telephone,  telegraph, 
gas  or  electric  light  company  without  as- 
certaining by  diligent  inquiry  that  the  per- 
son selling  or  delivering  the  same  has  a 
legal  right  to  do  so,  is  guilty  of  criminally 
receiving  such  property,  and  is  punishable, 
by  imprisonment  in  a  state  prison  for  not 
more  than  five  years,  or  in  a  county  jail  for 
not  more  than  six  months,  or  by  a  fine  of 
not  more  than  $260,  or  by  both  such  fine  and 
imprisonment."  The  part  printed  in  italics 
was  added  by  the  amendment,  no  other 
change  being  made,  and  the  section,  as  thus 
amended,  was  re-enacted  in  the  Penal  Law 
(Consol.  Laws,  chap.  40),  §  1308.  The  de- 
fendant claims  that  the  amended  portion 
does  not  describe  an  offense,  and  that  it  is 
unconstitutional,  because  it  applies  only  to 
junk  dealers,  protects  only  the  property  of 
railroad,  telephone,  telegraph,  gas,  and  elec- 
tric light  companies,  makes  a  test  of  crim- 
inality something  which  can  seldom  be  as- 
certained by  the  junk  dealer,  and  imposes 
on  him  the  possibility  of  a  criminal  prose- 
cution in  connection  with  every  transaction 
he  undertakes,  as  well  as  the  necessity  of 
ascertaining  the  legal  right  of  the  seller, 
regardless  of  the  fact  whether  or  not  the 
property  has  been  the  subject  of  a  larceny. 
The  first  question  to  be  considered  is, 
What  does  the  amendment  mean!  The  en- 
tire section,  including  the  amendment,  con- 
sists of  a  single  sentence  divided  only  by 
commas.  It  provides  for  the  punishment  of 
any  person  who  receives  stolen  property 
knowing  it  to  have  been  stolen,  or  who  cor- 
ruptly and  for  a  consideration  conceals  any 
property  knowing  it  to  have  been  stolen,  and 
then,  in  the  sajne  sentence,  for  the  punish- 
ment of  a  person  who,  being  a  dealer  in 
junk,  buys  or  receives  stolen  wire  or  metals 
of  a  certain  kind  belonging  to  a  railroad 
or  other  company  named,  without  making 
diligent  inquiry  to  ascertain  that  the  per- 
son selling  the  same  had  a  legal  right  to 
do  so.  While  the  amendment  alone  does 
not  read  in  that  way,  we  think  that  when 
the  entire  sentence  is  read  together,  as  ob- 
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viously  it  should  be,  it  shows  this  to  have 
been  the  intention  oi  the  legislature.  Prior 
to  the  amendment,  the  legislature  had  pro- 
vided for  the  punishment  of  one  who  re- 
ceives stolen  property  knowing  it  to  have 
been  stolen,  which  under  our  decisions 
means  not  only  actual  knowledge,  but  also 
constructive  knowledge,  through  notice  of 
facts  and  circumstances  from  which  guilty 
knowledge  may  fairly  be  inferred.  People 
V.  Wilson,  161  N.  Y.  403,  46  N.  E.  862; 
People  V.  Downing,  84  N.  Y.  478,  486.  It 
had  also  provided  for  the  punishment  of 
one  who  corruptly  conceals  property  know- 
ing it  to  have  been  stolen.  By  an  act  passed 
the  day  before  the  amendment  in  question, 
it  had  defined  the  "junk  business"  as  "the 
business  of  buying  or  selling  old  metal," 
and  had  required  junk  dealers,  except  in 
cities  of  the  first  class,  not  only  to  take 
out  a  license,  but,  when  purchasing  such 
property,  to  procure  a  written  statement 
from  the  seller  "as  to  when,  where,  and 
from  whom  he  obtained"  the  same,  and  file 
it  with  the  sheriff  or  chief  of  police.  Laws 
1903,  chap.  308.  By  the  next  chapter, 
passed  on  the  same  day,  it  had  prohibited 
junk  dealers  from  purchasing  from  "any 
child  under  the  age  of  sixteen  years."  Laws 
1903,  chap.  309.  These  provisions,  however, 
still  left  a  dangerous  loophole  for  unscrupu- 
lous junk  dealers,  who  might  outwardly 
conform  to  the  law  and  yet  be  guilty  of 
receiving  stolen  property  knowing  or  hav- 
ing reason  to  know  it  had  been  stolen,  when 
it  would  be  difficult,  if  not  impossible,  owing 
to  the  nature  of  the  business  and  the  way 
it  is  carried  on,  to  prove  knowledge  or  cir- 
cumstances imputing  knowledge.  The  leg- 
islature is  presumed  to  have  been  familiar 
with  current  history  and  the  decisions  of 
the  courts,  which  show  that  property  of  a 
certain  kind,  such  as  copper,  brass,  iron, 
etc.,  is  frequently  stolen  from  railroad,  tele- 
graph, and  similar  corporations,  which  can- 
not adequately  protect  it  because  it  is  scat- 
tered through  the  country  along  extensive 
lines  of  transportation  or  communication, 
and  which  is  exposed  to  view  and  caption 
by  the  evil-minded,  who  find  their  best  mar- 
ket in  the  shops  of  certain  junk  dealers. 
These  secondhand  materials  are  usually  of 
such  shape  and  form  as  to  indicate  at  a 
glance  use  and  ownership  by  a  corporation 
of  the  kind  specified.  The  legislature  ob- 
viously intended  to  afford  the  special  pro- 
tection needed  by  owners  of  this  kind  of 
property  by  placing  those  dealing  in  it, 
when  secondhand,  under  the  risk  of  buying 
at  their  peril  unless  they  make  diligent 
inquiry  to  ascertain  whether  those  offering 
it  for  sale  had  the  legal  right  to  sell  it. 
This  intention,  while  somewhat  awkwardly 
expressed,  as  well  as  the  intention  to  make 
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the  entire  sentence  apply  to  stolen  property, 
is  reasonably  clear  when  the  history  of  leg- 
islation, the  evil  needing  redress,  and  the 
context  are  taken  into  account.  The  suc- 
cessive steps  taken  by  the  series  of  statutes 
show  that  the  object  of  the  legislature  was 
to  afford  all  the  protection  possible  against 
the  evil  of  receiving  stolen  property  when 
the  receiver  either  knew  or  should  have 
known  that  it  was  stolen.  By  adding  the 
duty  of  diligent  inquiry  before  purchasing, 
it  protects  the  junk  dealers  who  in  good 
faith  comply  with  the  statute,  and  provides 
for  the  punishment  of  those  who  do  not. 

Under  this  construction,  the  attack  upon 
the  substance  of  the  indictment  has  no  foun- 
dation, for  the  statute  upon  which  it  rests 
is  not  open  to  objection  under  either  Con- 
stitution, state  or  Federal.  The  legislature 
had  the  power  to  confine  the  amendment  to 
junk  dealers,  because  they  are  way  wise  and 
furnish  the 'chief,  if  not  the  exclusive,  mar- 
ket for  stolen  property.  It  had  power  to 
provide  special  protection  to  property  of  a 
certain  kind  widely  used  and  owned  by  all 
corporations  of  a  certain  class,  because  such 
property,  owing  to  its  situation  and  nature, 
and  such  owners,  owing  to  the  impossibility 
of  adequately  watching  and  guarding  it, 
need  special  protection  as  shown  by  long 
experience.  While  it  makes  the  proper  dis- 
charge of  an  active  duty  a  "test  of  crim- 
inality," all  that  it  requires  is  good  faith 
and  honest  inquiry,  and  that  is  no  more 
than  is  required  by  the  common  law  in  some 
cases,  especially  in  the  purchase  of  com- 
mercial paper  under  certain  circumstances. 
The  junk  dealer  is  not  responsible  for  the 
truth  of  what  he  ascertains  by  inquiring, 
but  he  runs  the  risk  if  he  purchases  with- 
out diligent  inquiry  to  ascertain  the  truth. 
The  legislature  had  the  right  to  declare  a 
junk  dealer  who  purchases  stolen  property 
of  a  kind  that  is  the  constant  subject  not 
only  of  larceny,  but  of  sale  to  junk  dealers, 
guilty  of  a  crime,  whether  he  actually  knew 
it  had  been  stolen  or  not,  provided  he  did 
not  try  to  find  out  by  making  diligent  in- 
quiry. 

The  second  indictment  was  regularly 
found,  and  it  superseded  the  first.  The  Re- 
vised Statutes  provided  that  "if  there  be  at 
any  time  pending  against  the  same  defend- 
ant, two  indictments  for  the  same  offense, 
or  two  indictments  for  the  same  matter, 
although  charged  as  different  offenses,  the 
indictment  first  found  shall  be  deemed  to  be 
superseded  by  such  second  indictment,  and 
shall  be  quashed."  2  Rev.  Stat.  Ist  ed.  pt. 
4,  chap.  2,  title  4,  art.  2,  §  42.  The  first  in- 
dictment, therefore,  was  not  of  itself  a  bar 
to  the  second.  People  v.  Fisher,  14  Wend. 
9,  14,  28  Am.  Dec.  501.  The  section  quoted 
was  expresslv  excepted  from  the  repealing 
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act  pasaed  on  the  5th  of  June,  1886,  and  is 
now  §  292a  of  the  Code  of  Criminal  Pro- 
cedure, Laws  1886,  chap.  593,  p.  829;  Laws 
1909,  chap.  66,  §  1,  p.  84. 

The  people  take  nothing  from  the  order 
of  resubmission,  which  was  a  nullity,  as  the 
county  judge  held  and  as  all  now  concede. 
Xo  order  to  resubmit,  however,  was  neces- 
bary,  for  the  grand  jury  had  jurisdiction  to 
reindict  without  one.  The  defendant  was 
not  put  in  jeopardy  by  the  first  indictment, 
as  he  was  not  arraigned  thereunder,  nor  did 
he  demur  or  plead  thereto.  If  he  had  de- 
murred and  the  demurrer  had  been  sus- 
tained, a  second  indictment  could  not  have 
been  lawfully  found  without  an  order  of 
resubmission  as  authorized  by  the  Code  of 
Criminal  Procedure,  which  has  modified  the 
practice  at  common  law  in  this  regard  to 
some  extent.  Code  Crim.  Proc.  §§  327,  329. 
By  the  express  command  of  the  statute  a 
judgment  sustaining  a  demurrer  is  a  bar  to 
a  further  prosecution  for  the  same  offense 
unless  such  an  order  is  made.  Id.  §  327.  No 
order  to  resubmit  is  required,  however,  un- 
less the  defendant  has  been  put  in  jeopardy 
under  a  former  indictment.  Even  if  the 
indictment  is  set  aside  on  motion,  it  is 
not  a  bar  to  a  further  prosecution,  although 
the  defendant  is  entitled  to  be  discharged 
from  custody,  ''unless  the  court  direct  that 
the  case  be  resubmitted  to  the  same  or  an- 
other grand  jury."    Id.  §§  317,  320. 

We  find  no  error  in  the  record  that  af- 
fects the  judgment  of  conviction.  The 
appeal  from  the  order  of  resubmission  is 
dismissed,  but  the  other  orders  and  the 
judgment  of  conviction  are  affirmed. 

Cullen,  Ch.  J.,  and  Willard  Bartlett, 
Hiscock,  and  Chase,  J  J.  concur:  Wer- 
ner, J.,  not  voting.  Edward  T.  Bartlett, 
J.,  absent. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  December  2,  1912,  226  U.  S. 
260,  57  L.  ed.  212,  33  Sup.  Ct.  Rep.  27. 
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Hnniclpal  corporation  — *  obstruction  of 

navigation  —  liability. 

1.  A  municipal  corporation  which  ob- 
structs navigation  in  a  navigable  stream 
by  the  construction  and  maintenance  of  a 
bridcre  across  it  without  legislative  author- 
ity is  liable  in  damages  to  one  specially  in- 
jured by  the  obstruction. 
4C  L.R.A.(N.S.) 


Nuisance  -<-  obstruction  of  navigation  — 
special  injury. 

2.  An  injury  different  from  that  suffered 
by  the  public  at  large  from  the  obstruction 
of  a  navigable  stream,  which  will  entitle  the 
person  injured  to  damages,  is  shown  by  the 
fact  that  he  was  in  possession  of  certain 
logs  which  he  had  contracted  to  float  past 
the  obstruction,  and  that  his  use  of  the 
stream  was  unreasonably  interfered  with 
by  the  obstruction,  so  that  he  was  com- 
pelled to  incur  expense  in  hiring  extra 
hands  and  to  suffer  delay  in  his  work. 

(May  27,  1913.) 

1  EXCEPTIONS  by  defendants  to  rulings 
!i  of  the  Supreme  Judicial  Court  for 
Washington  County  overruling  a  demurrer 
to  a  complaint  filed  to  recover  damages 
for  loss  caused  by  the  alleged  negligent  ob- 
struction of  a  navigable  stream.  Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ashley  St.  Clair  and  James  H. 
Gray,  for  defendants: 

Plaintiff  shows  no  special  injury. 

Stetson  v.  Faxon,  19  Pick.  147, 31  Am.  Dec. 
123;  Williams's  Case,  6  Coke,  73;  Lansing 
V.  Smith,  8  Cow.  146;  2  Wood,  Nuisances, 
§§  653,  654;  Dudley  v.  Kennedy,  63  Me.  465; 
Sedgw.  Measure  of  Damages,  28,  29,  152, 
153;  Smart  v.  Aroostook  Lumber  Co.  103 
Me.  37,  14  L.R.A.(N.S.)  1083,  68  Atl.  527; 
Brown  v.  Watson,  47  Me.  161,  74  Am.  Dec. 
482;  Blood  v.  Nashua  A^  L.  R.  Corp.  2  Gray, 
137,  61  Am.  Dec.  444;  Willard  v.  Cam- 
bridge, 3  Allen,  574;  Quincy  Canal  v.  New- 
comb,  7  Met.  276,  39  Am.  Dec.  778;  Bright- 
man  V.  Fairhaven,  7  Gray,  271;  Smith  v. 
Boston,  7  Gush.  254;  Brainard  v.  Connecti- 
cut River  R.  Co.  7  Gush.  610;  Franklin 
Wharf  Co.  v.  Portland,  67  Me.  68,  24  Am. 
Rep.  1;  Gerrish  v.  Brown,  51  Me.  256,  81 
Am.  Dec.  569;  Norcross  v.  Thoms,  51  Me. 
503,  81  Am.  Dec.  588;  Frost  v.  Washington 
County  R.  Co.  96  Me.  76,  59  L.R.A.  68,  51 
Atl.  806. 

Mere  obstruction  is  not  sufficient. 

Baxter  v.  Winooski  Tump.  Co.  22  Vt. 
114,  52  Am.  Dec.  84;  Hatch  v.  Vermont 
C.  R.  Co.  28  Vt.  142;  Iveson  v.  Moore,  1 
Ld.  Raym.  486;  Rose  v.  Miles,  4  Maule  & 
S.  101,  16  Revised  Rep.  405;  Greasely  v. 
Coding,  2  Bing.  363,  9  J.  B.  Moore,  489,  3 
L.  J.  C.  P.  262;  Paine  v.  Partrich,  Carth. 
194. 

Note.  —  As  to  private  right  of  action  for 
obstruction  of  navigable  stream,  see  notes 
to  Viebahn  v.  Crow  Wing  County,  3  L.R.A. 
(N.S.)  1126,  and  David  M.  Swain  &  Son 
V.  Chicago,  B.  &  Q.  R.  Co.  38  L.R.A.(N.S.) 
763.  A  somewhat  analogous  question  is 
presented  in  the  note  to  Sholin  v.  Skamania 
Boom  Co.  28  L.R.A. (N.S.)  1053,  as  to  inter- 
ference with  one's  use  of  a  highway  as  a 
special  damage  which  will  sustain  an  ac- 
tion by  him  against  the  wrongdoer. 
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A  bridge  in  a  public  highway  is  not  necea- 1 
sarily  a  nuisance,  even  if  it  occasion  some  | 
inconvenience. 

2  Farnham,  Waters,  p.  1290. 

Messrs.  C.  B.  Donworth  and  E.  C. 
Danworth  for  plaintiff. 

Haley,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  the  defendants' 
negligence  in  carelessly  constructing  and 
maintaining  two  bridges,  with  the  abut- 
ments thereto,  across  Cathance  stream  in 
the  town  of  Marion,  and  by  permitting  them 
to  fall  into  a  condition  of  dilapidation,  and 
by  negligently  omitting  to  provide  said, 
abutments  with  proper  and  suitable  wings, 
and  that  thereby  the  navigation  of  said 
stream  was  unreasonably  obstructed. 

Cathance  stream  is  allied  to  be  a  non- 
tidal,  floatable  stream,  a  public  highway 
through  the  town  of  Marion,  and  that  dur- 
ing the  time  complained  of  the  plaintiff  was 
engaged  in  floating  logs  and  lumber  down 
said  stream  to  a  mill  pond  below  said 
bridges,  and  that  by  reason  of  the  obstruc- 
tion, caused  by  said  bridges  and  abutments, 
the  passage  of  said  logs  and  lumber  was 
greatly  obstructed  and  delayed,  and  the 
plaintiff  put  to  the  expense  of  employing 
more  men  than  he  otherwise  would  have 
done  but  for  said  obstruction,  and  put  to 
other  expenses,  which  are  specifled  in  the 
declaration. 

At  the  return  term  of  the  writ  the  de- 
fendants flled  a  general  demurrer  to  the 
declaration,  which,  after  joinder  by  the 
plaintiff,  was  overruled  by  the  presiding 
justice.  To  this  ruling  the  defendants  ex- 
cepted, and  the  case  is  before  this  court 
upon  their  exceptions. 

The  defendants  rely  upon  two  rules  of 
law  to  sustain  their  demurrer: 

First.  That  a  common-law  action  cannot 
be  maintained  to  recover  special  damages 
sustained  by  one  against  a  municipal  cor- 
poration or  a  town  for  damages  received 
through  its  neglect  or  omission  to  perform 
a  public  or  corporate  duty,  and  that  the 
statutes  of  this  state  do  not  authorize  an 
action  for  the  causes  set  forth  in  the  dec- 
laration. 

Second.  That  the  cause  of  complaint,  viz,, 
an  obstruction  to  the  navigation  of  Ca- 
thance stream,  constituted  a  public  nui- 
sance, and  the  plaintiff  has  not  suffered  such 
special  damages  thereby  as  gives  him  the 
right  to  maintain  this  action. 

1.  The  general  rule  is  that  municipal 
corporations  are  not  liable  to  a  private  ac- 
tion for  their  neglect  to  perform,  or  their 
negligent  performance  of,  corporate  duties 
46  L.RJl.(N.S.) 


imposed  by  statute;  but  if  the  acts  com- 
plained of  are  not  authorized  by  statute, 
and  are  done  by  authority  of  the  municipal 
corporation,  or  are  afterwards  ratified  by 
the  corporation,  they  are  liable,  as  an  indi- 
vidual would  be  for  the  same  wrongful  acts. 
Keeley  v.  Portland,  100  Me.  265,  61  Atl. 
180,  18  Am.  Neg.  Rep.  440;  Woodcock  v. 
Calais,  66  Me.  234;  Anthony  v.  Adams,  1 
Met.  284;  Small  v.  Danville,  51  Me.  359; 
Deane  v.  Randolph,  132  Mass.  476;  Thayer 
v.  Boston,  19  Pick.  511,  31  Am.  Dec.  157. 
The  law  only  exempts  them  from  neglect,  or 
their  n^ligent  performance  of,  their  public 
or  corporate  duties  imposed  by  statute. 

The  declaration  alleges,  and  the  demurrer 
admits,  that  Cathance  stream  is  a  navi- 
gable stream  and  a  public  highway  for  all 
persons  to  go  upon,  and  that  the  town  con- 
structed and  maintained  the  bridges  and 
the  abutments  in  such  condition  that  they 
were  an  obstruction  to  the  navigation  of 
said  stream. 

Navigable  streams  are  public  highways, 
that  all  persons  have  the  right  to  pass  over, 
to  carry  and  to  float  logs,  timber,  and  other 
merchandise  upon;  and,  they  being  public 
highways,  cities  or  towns  have  no  right 
to  obstruct  the  navigation  thereof,  unless 
they  are  given  the  right,  or  the  duty  is  im- 
posed by  statute.  As  stated  in  Com.  v. 
Coombs,  2  Mass.  492:  "A  navigable  river 
is  a  common  right,  a  public  highway;  and 
a  general  authority  to  lay  out  a  new  high- 
way must  not  be  so  extended  as  to  give  a 
power  to  obstruct  an  open  highway  already 
in  the  use  of  the  public."  Arundel  v. 
M'Culloch,  10  Mass.  71;  State  ▼.  Anthoine, 
40  Me.  435;  State  v.  Freeport,  43  Me.  198; 
Rogers  v.  Kennebec  k  P.  R.  Co.  35  Me. 
319 ;  Cape  Elizabeth  v.  Cumberland  County, 
64  Me.  456. 

The  building  and  maintaining  of  the 
bridges  complained  of  not  being  duties  im- 
posed upon  the  town  by  the  general  law, 
the  town  cannot  justify  their  construction 
or  maintenance,  if  an  obstruction  to  navi- 
gation, except  by  an  act  of  the  legislature; 
and  the  pleadings  do  not  show  that  they 
were  authorized  by  the  legislature  to  erect 
and  maintain  the  bridge.  The  declaration 
does  contain  the  allegation  that  the  town 
**was  liable  to  keep  in  repair,  and  did  then 
and  there  maintain  them;"  but  the  liability 
alleged  is  a  statement  of  law  which  the  de- 
murrer does  not  admit.  There  are  no  facts 
stated  in  the  declaration  which  authorize 
that  conclusion. 

In  Cumberland  A  0.  Canal  Corp.  v.  Port- 
land, 62  Me.  504,  the  court  said:  "The 
declaration  avers,  and  therefore  the  demur- 
rer admits,  that  the  citv  of  Portland  did 
the  acts  complained  of.  Those  acts  are, 
prima  facie,  acts  of  trespass.    No  justiflca- 
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tion  or  excuse  bemg  shown,  the  plaintiffs 
are  entitled  to  judgment."  In  this  case  the 
declaration  avers  and  the  demurrer  admits 
that  the  defendants  did  the  acts  complained 
of.  They  were  acts  that  obstructed  the 
navigation  of  the  public  highway.  Even 
when  a  town  is  authorized  by  the  legislature 
to  erect  a  bridge  across  navigable  waters, 
unless  it  is  constructed  as  authorized  by 
the  act  in  a  reasonable  and  proper  manner, 
and  it  is  an  obstruction  to  navigation,  the 
town  is  liable.  The  legislative  authority, 
under  color  of  which  bridges  are  built  across 
navigable  streams,  contemplates  its  being 
done  in  a  reasonable  manner,  and  does  not 
justify  their  erection  so  as  to  obstruct  navi- 
gation, unless  it  is  reasonably  necessary 
so  to  do,  or  the  act  expressly  authorizes  the 
eonstruction  in  such  a  manner  as  to  ob- 
stniet  navigation;  for  damages  that  result, 
or  a  careless  or  unreasonable  exercise  of 
thar  power,  are  not  treated  as  having  been 
contemplated  by  the  act  conferring  the  au- 
thority. Perry  v.  Worcester,  6  Gray,  644, 
66  Am.  Dec  431;  Deane  v.  Randolph,  132 
Haas.  476;  Wood,  Nuisances,  §§  750,  754, 
and  757. 

2.  Has  the  plaintiff  alleged  that  he  sus- 
tained special  damages,  different  from  those 
suffered  by  the  community  at  large,  either 
to  hia  person  or  property,  from  the  public 
nuisance  alleged  in  the  declaration  to  have 
been  created  by  the  obstruction  of  Cathance 
stream?  If  he  has,  he  has  stated  a  cause 
of  action;  otherwise  he  has  not. 

The  declaration  alleged  that  on  April  1, 
1909,  and  on  each  and  every  other  day  be- 
tweoi  said  date  and  the  1st  day  of  June 
next  following,  he  was  in  possession  of 
l;600,O0O  feet  of  logs,  lumber,  and  timber, 
with  the  owners  of  which  he  had  contracted 
to  float  and  drive  down  said  Cathance 
stream,  passing  through  and  under  said 
bridges  to  the  mill  pond  of  the  Dennysville 
Lumber  Company,  and  also  alleged  the  same 
faeta  as  to  the  year  1910,  except  that  in 
1910  the  amount  of  logs,  lumber,  §nd  timber 
is  stated  to  have  been  1,200,000  feet,  and 
that  by  reason  of  the  unreasonable  obstruc- 
tion of  said  stream  caused  by  the  negligent 
vts  of  the  defendants,  above  referred  to, 
the  use  of  said  stream  was  thereby  un- 
reasonably interfered  with,  and  he  was  put 
to  the  expense  of  hiring  additional  men, 
snd  was  delayed  in  floating  the  logs,  lum- 
ber, and  timber,  and  thereby  incurred  other 
additional  expenses. 

To  sustain  their  position  the  defendants 
fely  upon  cases  which  state  that  the  party 
bringing  the  action  must  have  sustained 
^Junages  different  frcnn  those  sustained  by 
the  community  at  large,  and  urge  upon  us 
the  case  of  Blood  v.  Nashua  &  L.  R.  Corp. 
2  Gray,  137,  61  Am.  Dec.  444,  as  a  case  on 
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all  fours  with  the  case  at  bar.  In  that 
case  there  was  a  stone  bridge  erected  by 
the  defendants  across  Stony  brook,  and  the 
plaintiffs  owned  a  mill  privilege  on  that 
stream,  and  the  erection  of  the  bridge  pre- 
vented the  floating  of  logs  to  the  mill  of 
the  plaintiffs.  The  case  was  sent  to  ref- 
erees, and  they  awarded,  subject  to  the 
opinion  of  the  court,  among  other  things, 
''damage  caused  by  it  being  rendered  more 
laborious  and  expensive  to  get  logs,  for 
the  use  of  .  .  .  [its]  mill,  from  Merri- 
mac  river  up  Stony  brook,  under  the  stone 
bridge,  than  it  had  been  under  the  pile 
bridge,"  and  the  court  held  that  the  plain- 
tiff was  not  entitled  to  the  damages  found 
by  the  referees  for  that  cause,  stating: 
"The  obstruction  of  a  public  right  of  way 
is  a  public,  not  a  private,  wrong;  it  may 
affect  those  near  the  obstruction  much  more 
than  the  rest  of  the  public;  but  the  damage 
sustained  by  those  near  it  differs  in  degree 
only,  not  in  kind." 

The  case  does  not  show  that  the  plaintiff 
had  been  put  to  any  expense,  or  that  he 
had  attempted  to  use  the  passage.  The  fair 
inference  from  the  report  of  the  referees 
is  that  they  awarded  the  damages  because 
it  had  made  the  way  impassable,  not  for 
special  damages  that  he  had  actually  gns- 
tained. 

In  this  case  the  damages  alleged  are  dam- 
ages suffered  by  the  plaintiff  different  from 
those  suffered  by  the  community  at  large. 
The  community  only  suffered  the  damage 
of  not  having  the  stream  open  to  naviga- 
tion,— a  damage  common  to  all.  The  plain- 
tiff suffered  the  same  damages  that  the 
community  suffered,  and,  in  addition  there- 
to, he  alleges  other  damages  by  reason  of 
the  obstruction  to  navigation;  those  dam- 
ages being  the  expense  that  he  was  obliged 
to  incur  to  pass  the  logs  and  lumber  over 
the  public  highway,  to  wit,  Cathance 
stream. 

It  is  alleged  that  the  plaintiff  sustained 
special  damages  by  attempting  to  use  the 
public  highway,  and  for  those  damages,  be- 
ing special  and  different  from  those  suffered 
by  the  community,  if  the  allegations  of  the 
declaration  are  proved,  unless  the  obstruc- 
tion was  lawful,  he  can  maintain  this  ac- 
tion. Smart  v.  Aroostook  Lumber  Co.  103 
Me.  60,  14  L.R.A.(N.S.)  1083,  68  Atl.  627; 
and  cases  cited;  Wood,  Nuisances,  §  632; 
McPheters  v.  Moose  River  Log  Driving  Co. 
78  Me.  329,  6  Atl.  270;  Dudley  v.  Kennedy, 
63  Me.  4P5;  Rogers  v.  Kennebec  &  P.  R. 
Co.  36  Me.  319;  Brown  v.  Chadboume,  31 
Me.  9,  50  Am.  Dec.  641;  Brown  v.  Watson, 
47  Me.  161,  74  Am.  Dec.  482;  Thayer  v. 
Boston,  19  Pick.'  511,  31  Am.  Dec.  167.        ■ 

Exceptions  overruled. 
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STATE  OF  NORTH  CAROLINA 

V. 

ROBINSON  ROGERS  et  al.,  Appts. 

(—  N.  C.  — ,  78  S.  E.  293.) 

Jury  —  number  — *  waiver  In  criminal 
case. 

One  who  pleads  "not  guilty"  to  an  ac- 
cusation of  murder  is  entitled  to  be  tried 
by  a  jury  of  twelve  men,  which  he  cannot 
waive  even  by  consenting  to  proceed  with 
eleven  in  the  jury  box  when  one  is  found 
mentally  unfit. 

(Clark,  Cb.  J.,  dissents.) 

(May  28,  1913.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Haywood 
County  convicting  them  of  manslaughter. 
Reversed. 

Statement  by  Brown,  J.: 

Before  impaneling  the  jury,  the  Bolicitor 
announced  that  he  would  not  ask  for  a  ver- 
dict of  murder  in  first  degree.  One  of  the 
jurors  was  taken  ill,  and  the  trial  proceeded 
with  eleven  jurors.  The  defendants  were 
convicted  of  manslaughter  and  sentenceil 
to  the  penitentiary.  In  apt  time  they  moved 
in  arrest  of  judgment  as  well  as  for  a  new 
trial  upon  the  ground  that  they  were  not 
tried  by  a  lawful  jury  of  twelve  men.  His 
Honor,  upon  such  motion,  rendered  the 
*  following  judgment : 


Note,  —  Effect  of  consent  of  defendant 
in  crhninal  case  to  proceeding  toith 
leas  than  twelve  jurors. 

This  note  is  supplemental  to  the  note  to 
State  y.  Bates,  43  L.R.A.  59,  and  in  so  far 
as  concerns  cases  where  the  trial  was  com- 
menced before  a  full  jury,  to  the  note  to 
Jennings  v.  State,  14  L.R.A.(N.S.)   862. 

For  validity  of  waiver  of  jury  trial  in 
criminal  action,  see  the  note  to  Re  Mc- 
Quown,  11  L.R.A.(N.S.)   1126. 

For  right  to  substitute  another  for  a 
juror  becoming  disabled  or  incompetent  in 
a  criminal  case,  see  the  note  to  Dennis  v| 
State,  25  L.R.A.(N.S.)   36. 

The  defendant  in  felony  cannot  consent 
to  proceeding  with  less  than  twelve  jurors, 
either  at  the  beginning  of  the  trial  (Thomp- 
son V.  State,  170  U.  S.  343,  42  L.  ed.  1061, 
18  Sup.  Ct.  Rep.  620,  a  case  arising  in  a 
territory  of  the  United  States),  or  later, 
after  the  trial  has  commenced  before  a  full 
jury  (State  v.  Simons,  61  Kan.  752,  60 
Pac.  1062;   State  v.  Rogers). 

So,  it  was  held  in  Jones  v.  State,  52  Tex. 
Crim.  Rep.  303,  124  Am.  St.  Rep.  1097, 
106  S.  W.  345,  that  a  provision  of  the  Con- 
stitution to  the  eflcct  that  if,  pending  the 
trial,  a  juror  died  or  was  disabled  from 
sitting,  the  remainder  of  jurors  should  have 
the  power  to  render  a  verdict,  did  not  au- 
thorize the  defendant  in  a  murder  case  to 
consent  to  the  discharge  of  a  juror  on  ac- 
count of  a  death  in  his  family. 

(It  may  be  noted  that  in  the  Thompson 
Case,  supra,  the  only  waiver  was  by  non- 
action, but  the  decision  of  the  court  was  put 
on  broad  grounds.) 

In  this  connection  reference  should  be 
made  to  a  Louisiana  case  where  it  was  held 
that  an  accused  might  not  assent,  either 
by  consent  or  nonaction,  to  a  jury  of  twelve 
where  the  Constitution  provided  that  his 
offense  should  be  tried  before  a  jury  of 
five,  or  by  the  court  if  the  jury  was  waived, 
State  V.  Beebe,  127  La.  493,  53  So.  730, 
where  there  was  nonaction  on  the  part  of 
the  accused,  and  the  charge  was  an  assault 
with  a  dangerous  weapon  with  intent  to 
murder. 
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The  same  was  held  on  a  writ  of  habeas 
corpus  in  State  v.  Reeves,  128  La.  37,  54 
So.  415. 

It  is  a  general  rule  that  the  full  number 
of  jurors  may  be  waived  in  misdemeanor, 
and  this  has  been  recently  held  where  the 
trial  commenced  with  twelve  jurors  (Com. 
V.  Beard,  48  Pa.  Super.  Ct.  319;  Com.  v. 
Hawman,  48  Pa.  Super.  Ct.  343),  and 
where  the  statute  so  provided  (State  v. 
Wells,  69  Kan.  792,  77  Pac  647). 

But,  on  the  other  hand,  it  was  held  in 
Dickinson  v.  United  States,  86  C.  C.  A. 
625,  159  Fed.  801  (a  case  which  com- 
menced with  the  full  number  of  jurors), 
that  a  defendant  on  trial  for  an  offense 
which,  while  declared  by  the  United  States 
Revised  Statutes  to  be  a  misdemeanor,  is 
an  infamous  crime,  may  not  waive  the  full 
number  of  jurors  on  his  trial. 

There  is  some  difference  in  the  authori- 
ties as  to  whether  an  accused  who  may 
waive  a  jury  can  consent  to  less  than  the 
lawful  number  of  jurors.  In  People  v. 
Lane,  124  Mich.  271,  82  N.  W.  897,  where 
the  statute  permitted  a  waiver  of  juries  in 
cases  before  a  justice  of  the  peace,  it  was 
held  that  as  an  accused  might  entirely 
waive  the  trial  by  jury  he  might  consent 
to  be  tried  by  less  than  the  statutory  num- 
ber of  six. 

So,  in  Mackey  v.  State,  —  Tex.  Crim. 
Rep.  — ,  161  S.  W.  802,  it  was  held  that 
the  statute  allowing  a  jury  to  be  waived 
in  misdemeanor  cases  allowed  the  accused 
in  such  cases  to  agree  to  a  jury  of  less  than 
the  statutory  number  of  six. 

And  in  Dal  ton  v.  State,  6  Okla.  Crim. 
Rep.  85,  116  Pac.  954,  the  court  was  of  the 
opinion  that  one  who  had  a  right  to  waive 
a  jury  of  twelve  might  agree  to  be  tried 
for  a  misdemeanor  by  a  jury  of  six. 

But  it  is  the  rule  in  New  York  that  the 
fact  that  the  defendant  may  waive  a  trial 
by  jur^  in  a  misdemeanor  case  does  not 
give  him  the  right  to  consent  to  trial  by 
less  than  the  statutory  number  of  six,  and 
that  such  consent  will  be  a  waiver  of  a 
jury.  People  v.  Bent,  161  App.  Div.  734, 
136  N.  Y.  Supp.  276.  B.  B,  B. 
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"Findings  of  Fact. 

"As  the  ground  for  a  new  trial  contained 
in  said  two  afiSdavits  of  defendants,  to  wit, 
that  they  were  tried  by  a  jury  composed  only 
of  eleven  men,  the  court  is  of  the  opinion 
that  the  defendants  are  not  entitled  to  any 
finding  of  fact  on  this  matter,  and  so  holds ; 
but,  if  the  supreme  court  is  of  a  contrary 
opinion,  then  he  makes  the  following  find- 
ings of  fact: 

"That  this  case  was  called  for  trial  on 
Wednesday  morning  of  the  first  week,  when 
the  solicitor  moved  for  a  continuance  on 
the  ground  of  the  absence  of  two  witnesses 
to  the  shooting;  one  being  sick  in  bed  in 
Canton  and  the  other  in  South  Carolina. 
Defendants  resisted  the  continuance  and  in- 
sisted on  a  trial  at  this  term,  and  the  court 
denied  the  motion  for  continuance.  That 
the  entire  afternoon  was  consumed  before  a 
jury  was  selected.  That  the  defendants  did 
not  exhaust  their  peremptory  challenges. 
That  the  jury,  after  being  impaneled,  was 
in  charge  of  an  officer  for  the  night,  who 
was  duly  sworn.  That  Thursday  morning, 
before  any  evidence  had  been  offered,  the 
solicitor  asked  that  the  jury  be  excused, 
and,  in  the  absence  of  the  jury,  stated  to 
the  court  that,  since  the  adjournment,  he 
and  counsel  for  the  defendant  had  discov- 
ered that  one  of  the  jurors  selected  was  sub- 
ject to  fits;  that  he  had  recently  been  in 
Johns  Hopkins  Hospital  and  had  a  part 
of  his  brain  removed,  and  that  he  was  liable 
to  lose  his  mental  balance  if  subjected  to 
much  mental  strain;  and  that  in  the  opin- 
ion of  counsel  he  was  not  mentally  compe- 
tent to  sit  on  the  jury.  That  the  state  was 
willing  to  call  in  another  juror  or  to  make 
a  mistrial  or  to  get  an  entirely  new  panel. 
That  counsel  for  defendants  insisted  on 
proceeding  with  eleven  men,  and  thereupon 
it  was  agreed  in  open  court  by  the  defend- 
ants speaking  in  open  court  through  their 
counsel  and  the  solicitor  for  the  state  that 
the  case  would  proceed  with  eleven  jurors, 
and  that  the  clerk  should  make  no  record 
of  the  fact  that  one  of  the  jury  had  been 
focused  by  consent.  That  defendants 
v^aived  their  right  to  have  a  full  panel,  and 
that  no  point  should  ever  be  raised  that 
only  eleven  men  were  in  the  jury  box.  And 
thereupon  the  court  excused  said  juror  and 
directed  the  trial  to  proceed.  That  the  two 
defendants  are  men  of  more  than  ordinary 
intelligence;  that  McCracken  is  about  twen- 
ty-seven or  twenty-eight  years  of  age,  and 
the  defendant  Rogers,  about  forty  years  of 
age,  and  their  families  are  prominent  and 
▼ealthy.  That  both  these  defendants  are 
possessed  of  sufficient  mental  capacity  to 
nnderstand  and  did  understand  that  both 
t^ev  and  their  counsel  were  entering  into 
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said  agreement  and  electing  to  proceed  with 
eleven  jurors  by  their  assent,  and  that  the 
court  consented  to  this  course. 

"These  defendants  were  represented  by 
four  able  and  experienced  counsel,  one  of 
whom  has  filled  the  office  of  solicitor  for 
two  terms.  That  the  trial  proceeded 
through  Thursday,  Friday,  Saturday,  and 
on  Monday  the  court  delivered  the  charge 
to  the  jury;  that  the  defendants  were  pres- 
ent during  this  time,  during  the  sessions 
of  court  (being  under  good  bonds,  the  court 
did  not  order  them  in  custody  during  the 
progress  of  the  trial) ;  that  the  jury  re- 
turned their  verdict  Monday  afternoon.  At 
the  request  of  defendants'  counsel,  the  court 
gave  them  until  Wednesday  of  the  second 
week  before  pronouncing  the  judgment  of 
the  court,  and  on  Wednesday  the  defendants 
again  stated  that  they  were  not  ready,  and 
asked  for  another  day,  so  the  court  gave 
them  until  Thursday,  A.  M.  On  Thursday 
the  defendants  filed  said  affidavits,  and 
this  was  the  first  time  it  was  suggested  that 
they  would  attempt  to  repudiate  their 
solemn  agreement.  That  the  defendants 
were  represented  by  the  same  counsel 
throughout  the  entire  term  of  court.  That 
the  defendants  did  not  ask  to  discharge  their 
original  counsel,  nor  did  said  counsel  ask 
to  withdraw  from  the  case,  but  the  same 
counsel  who  made  the  agreement  made  the 
motions  aforesaid  for  a  new  trial. 

"Wherefore  the  court  is  of  the  opinion 
that,  by  their  conduct,  defendants  are  es- 
topped to  set  up  the  claim  that  there  were 
only  eleven  men  in  the  jury  box,  and  the 
court  denies  the  motion,  and  the  defi>ndants 
except.  Wherefore  the  court  denies  th^ 
motion,  and  the  defendants  except.' 
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Messrs.  W.  T.  Crawford,  Bryson  & 
Black,  J.  M.  Queen,  and  J.  W.  Stamey 

for  appellants. 

Messrs.  T.  W.  Blekett,  Attorney  Gen- 
eral and  T.  H.  Calvert,  Assistant  Attor- 
ney General,  for  the  State: 

There  can  be  no  waiver  of  a  trial  by 
twelve  jurors,  the  constitutional  number. 

State  V.  Lewis,  142  N.  C.  626,  7  L.RJV.. 
(N.S.)  669,  65  S.  £.  600,  9  Ann.  Gas.  604; 
Walser  ex  rel.  Wilson  v.  Jordan,  124  N. 
C.  683,  33  S.  E.  139;  Rhyne  v.  Lipscombe, 
122  N.  C.  650,  29  S.  E.  57;  State  v.  Scruggs, 
115  N.  C.  805,  20  S.  E.  720;  State  v. 
Stewart,  89  N.  C.  563,  4  Am.  Crim.  Rep. 
ni;  State  v.  Holt,  90  N.  C.  749,  47  Am. 
Rep.  544. 

Brown,  J.  delivered  the  opinion  of  the 
court : 

It  is  elementary  that  a  "jury,"  as  under- 
stood at  common  law  and  as  used  in  our 
Constitutions,  Federal  and  state,  signifies 
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twelve  men  duly  impaneled  in  the  case  to 
foe  tried.  A  less  number  is  not  a  jury.    Cap* 
ital  Traction  Co.  v.  Hof,  174  U.  S.  1,  43 
L.  ed.  873,  19  Sup.  Ct.  Rep.  580.    In  Lamb 
y.  Lane,  4  Ohio  St.  167,  Chief  Justice  Thur- 
man  said:     "That  the  term  'jury/  without 
addition  or  prefix,  imports  a  body  of  twelve 
men  in  a  court  of  justice,  is  as  well  settled 
as  any  legal  proposition  can  be."    Opinion 
of  Justices,  41  N.  H.  550;  United  States  v. 
1,363  Bags  of  Merchandise,  2  Sprague,  85, 
Fed.  Caa.  No.  15,964;  United  States  v.  Phil- 
adelphia &  R.  R.  Co.  123  U.  S.  113,  31  L. 
ed.  138,  8  Sup.  Ct.  Rep.  77.     In  State  v. 
Scruggs,  116  N.  C.  805,  20  S.  E.  720,  it 
IS  held  that  "the  jury  provided  by  law  for 
the   trial    of    indictments    is    composed    of 
twelve  men;  a  less  number  is  not  a  jury, 
and  a  trial  by  jury  in  a  criminal  action 
cannot  be  waived  by  the  accused."    In  State 
V.  Stewart,  89  N.  C.  564,  4  Am.  Crim.  Rep. 
Ill,  an  indictment  for  assault  and  battery. 
Justice  Ashe  says:     "It  is  a  fundamental 
principle  of  the  common  laV,  declared  in 
*Magna  Charta,'  and  again  in  our  Bill  of 
Rights,  that  'no  person  shall  be  convicted 
of  any  crime  but  by  the  unanimous  verdict 
of  a  jury  of  good  and  lawful  men  in  open 
court.*     Art.  1,  §  13.     The  only  exception 
to  this  is  where  the  legislature  may  pro- 
vide other  means  of  trial  for  petty  misde- 
meanors with  the  right  of  appeal.     .     .     . 
The  court  here  has  undertaken  to  serve  in 
the  double  capacity  of  judge  and  jury,  and 
try  the  defendant  without  a  jury,  which  it 
had  no  authority  to  do,  even  with  the  con- 
sent   of    the    prisoner," — citing     1  Bishop, 
Crim.  Law,  759.    In  State  v.  Holt,  90  N.  C. 
750,  47   Am.  Rep.  544,  an  indictment  for 
cruelty  to  animals,  it  is  held  that  a  jury 
trial  cannot  be  waived  by  the  defendant  in 
a  criminal  action. 

The  defendant  may  plead  guilty,  or  nolo 
contendere,  or  autrefoi  convict,  and  of  course 
the  impaneling  of  a  jury  is  unnecessary; 
but  when  he  pleads  not  guilty  in  cases, 
such  as  this,  where  a  trial  by  jury  is  guar- 
anteed by  the  organic  law,  he  muqt  be  tried 
by  a  jury  of  twelve  men,  and  he  cannot 
waive  it.  State  v.  Moss,  47  N.  C.  (2  Jones, 
L.)  66;  Cancemi  v.  People,  18  N.  Y.  128. 
It  would  have  been  much  safer  for  his 
Honor  to  have  followed  the  settled  prece- 
dents of  this  court,  and  have  discharged  the 
jury  and  impaneled  another. 

Innovations  in  settled  methods  of  proce- 
dure are  generally  unwise,  especially  in 
criminal  cases.  In  this  connection  it  is 
well  to  remember  the  words  of  Chief  Justice 
Merrimon:  "A  greater  danger  arises  from 
practices  and  precedents  that  insidiously 
gain  a  foothold  and  power  in  courts  of  jus- 
tice, by  inadvertence  and  lack  of  due  con- 
sideration. ...  In  the  economy  of 
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time,  the  hurry  of  business,  lack  of  atten- 
tion, hasty  consideration,  irregular  and  un- 
warranted methods  of  trial  are  adopted, 
allowed,  tolerated,  and  thus  vicious  prac- 
tices spring  up,  creating  sources  of  danger 
to  constitutional  right."  State  t.  Holt, 
supra. 
New  trial. 

Clark,  Ch.  J.,  dissenting: 

The  Constitution,  art.  1,  §  13,  provides: 
"No  person  shall  be  convicted  of  any  crime 
but  by  the  unanimous  verdict  of  a  jury  of 
good  and  lawful  men  in  open  court."  Sec- 
tion 19  of  the  same  article  provides:  "In 
all  controversies  at  law  respecting  property, 
the  ancient  mode  of  trial  by  jury  is  one  of 
the  best  securities  of  the  rights  of  the 
people,  and  ought  to  remain  sacred  and  in- 
violable." The  right  to  trial  by  jury  is 
beyond  controversy,  both  in  civil  and  crim- 
inal cases. 

There  can  be  no  controversy  either  that 
the  jury  here  referred  to  means  "twelve 
men,"  not  because  there  is  any  reference  to 
trial  by  jury  in  Magna  Charta,  or  that  it 
would  have  any  authority  if  there  was,  but 
because  our  Constitution,  made  by  our 
people  for  our  own  government,  provides 
for  a  jury,  and  the  word  "jury"  must  be 
given  the  signification  which  it  had  at  that 
time,  which  was  a  jury  of  "twelve  men." 
In  some  states  a  jury  now  may  consist  of 
less  than  twelve  and  in  several  a  unani- 
mous verdict  is  not  required.  The  Supreme 
Court  of  the  United  States  in  passing  upon 
this  matter  has  held,  in  several  cases,  that 
the  number  that  should  compose  a  jury, 
and  whether  unanimity  should  be  required 
or  not,  is  entirely  a  matter  for  the  people 
of  each  state,  and  that  the  14th  Amendment 
does  not  impose  any  restrictions  upon  the 
states  in  this  regard.  The  requirement  in 
the  5th  and  6th  Amendments  to  the  Federal 
Constitution  of  a  jury  trial  is  held  also  to 
apply  only  to  the  Federal  courts.  This 
matter  has  been  fully  discussed  and  has 
been  settled  in  Hurtado  v.  California,  110 
U.  S.  516,  28  L.  ed.  232,  4  Sup.  Ct.  Rep. 
Ill,  292;  Caldwell  v.  Texas,  137  U.  S. 
692,  34  L.  ed.  816,  11  Sup.  Ct.  Rep.  224; 
Leeper  v.  Texas,  139  U.  S.  462,  36  L.  ed. 
225,  11  Sup.  Ct.  Rep.  577;  Brown  v.  New 
Jersey,  175  U.  S.  172,  44  L.  ed.  119,  20 
Sup.  Ct.  Rep.  77;   and  many  other  cases. 

In  Maxwell  v.  Dow,  176  U.  S.  681,  44 
L.  ed.  597,  20  Sup.  Ct.  Rep.  448,  494,  in 
sustaining  a  conviction  by  a  jury  of  eight  as 
provided  by  the  Constitution  of  Utah,  Mr. 
Justice  Peckham  reviews  the  authorities  to 
the  above  effect,  approves  them,  and  says, 
among  other  things:  "It  is  emphatically 
the  case  of  the  people  by  their  organic  law, 
providing  for  their  own  affairs,  and  we  are 
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of  opinion  they  are  much  better  judges  of 
what  they  ought  to  have  in  these  respects 
than  anyone  else  can. be.  The  reason  given 
in  the  learned  and  most  able  opinion  of  Mr. 
Justice  Matthews,  in  the  Hurtado  Case 
for  the  judgment  therein  rendered,  apply 
with  equal  force  in  regard  to  a  trial  by  a 
jury  of  less  than  twelve  jurors.  The  right 
to  bi*  proceeded  against  only  by  indictment, 
and  the  right  to  a  trial  by  twelve  jurors, 
are  of  the  same  nature,  and  are  subject  to 
the  same  judgment,  and  the  people  in  the 
several  states  have  the  same  right  to  pro- 
vide their  organic  law  for  the  change  of 
both  or  either."  See  also  Cooley,  Const. 
Lim.  7th  ed.  455  et  seq. 

Neither  the  Federal  Constitution  nor 
Magna  Charta  has  any  bearing  upon  the 
subject.  There  have  been  law  writers  and 
judges  who  have  stated  that  Magna  Charta, 
chap.  39,  guaranteed  the  right  of  trial  by 
jury;  but  this  view  originated  at  a  time 
when  historical  statements  were  received 
with  less  investigation  than  at  present. 
Magna  Charta  was  but  one  of  several  agree- 
ments made  between  King  John  (and  later 
by  his  son  Henry  III.),  on  the  one  side, 
and  the  insurgent  barons,  on  the  other. 
Magna  Charta  was  sealed  (not  signed)  on 
Friday,  June  19,  1215,  in  the  meadow  of 
Runnymede  (then  a  little  island)  on  the 
river  Thames  3  miles  below  Windsor  Castle 
and  in  sight  from  its  towers.  It  was  an 
3^'recment  between  the  King,  on  the  one 
land,  and  the  great  barons,  on  the  other. 
'llie  words  therein,  judicium  suorum  pari- 
urn,  )iad  no  reference  to  a  trial  by  jury. 
McKechnie,  Magna  Charta,  158,  456,  457; 
I  Pollock  &  M.  History  of  English  Law,  392, 
58J.  About  fifty  years  before,  at  the  Assizes 
of  Clarendon,  1166,  Henry  II.  instituted  the 
germ  of  the  grand  jury  which  at  first  con- 
sisted of  twelve  men  (1  Pollock  &  Maitland, 
131) ;  but  thorough  investigation  has  shown 
that  the  petty  jury  was  not  known  in  Eng- 
land till  nearly  150  years  after  Magna 
Charta.  At  first  the  verdict  was  rendered 
by  a  majority;  that  is  seven  was  a  valid 
verdict.  Britton,  I.  31.  There  had  been 
further  back,  in  remoter  times,  instances  in 
which  the  witnesses  were  called  upon  to 
aid  the  judicial  officer  in  passing  upon  a 
criminal  offense.  But  that  cannot  be  mis- 
taken for  the  jury,  which,  when  gradually 
instituted,  soon  became  of  the  fixed  number 
of  twelve,  and  from  which  witnesses  are 
excluded.  Magna  Charta  could  not  refer 
to  the  "jury,"  which  was  then  unknown. 

Besides,  the  word  judicium  does  not 
mean  "jury,"  but  "judgment."  McKechnie, 
Magna  Charta,  407.  What  the  barons 
nrant  in  Magna  Charta  was  not  that  every- 
one should  have  the  right  to  an  impartial  | 
trial  by  jury,  for  at  that  time  juries  were 
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unknown,  and  the  common  people  had  in- 
deed less  consideration  from  the  mail-clad 
barons  than  from  the  King.  What  the  barons 
did  stipulate  for  was  a  "special  privilege" 
for  themselves.  The  King,  when  in  need  of 
money,  had  been  in  the  habit  of  sending  his 
ofiicials  and  judges  .to  try  charges,  most 
often  trumped  up,  aga.in8t  wealthy  barons, 
and  extorted  large  supplies  out  of  them. 
Therefore  this  stipulation  in  Magna  Charta 
granted  the  special  privilege  that,  when  the 
King  had  any  charge  against  one  of  their 
order,  he  should  not  send  his  judges  against 
them,  but  the  charge  must  be  tried  by  men 
of  their  own  order,  ♦.  e.,  by  barons.  They 
were  to  be  convicted  and  sentenced,  not  by 
the  King's  judges,  as  the  common  people 
were,  but  they  were  subject  only  to  judicium 
suorum  parium;  i.  e.,  to  the  "judgment  of 
their  equals."  The  common  people  might 
be  tried  by  the  judges,  who  were  all  ap- 
pointed by  the  King  and  removable  at  his 
pleasure.  But  they  made  him  agree  that 
when  he  had  any  charge  against  barons 
they  should  be  tried  and  judged  "by  their 
peers;"  that  is,  by  men  of  their  own  order. 
The  judges  were  commoners,  and  not  the 
peers  or  equals  of  the  barons,  who  would 
have  scorned  the  idea  of  being  tried  by 
them.  1  Pollock  &  M.  History  of  English 
I>aw,  152,  539,  581.  The  judges  were  the 
equals  of  other  freemen  and  could  try  them. 
As  to  the  vast  masses  of  the  people  who 
were  not  even  freemen,  they  were  guaran- 
teed no  trial  except  in  the  barons'  courts, 
who  were  practically  their  owners.  The 
barons,  therefbre,  in  stipulating  for  a  trial 
of  "every  freeman"  by  their  peers,  were 
stipulating  for  a  special  privilege  exempt- 
ing them  from  the  jurisdiction  of  the  King's 
courts.  This  privilege,  under  the  circum- 
stances, may  have  been  very  necessary  for 
their  protection,  for  the  judges  were  the 
King's  agents.  But  the  provision  cannot 
be  lauded  as  guarantying  to  us  "trial  by 
jury,"  which  was  then  an  unheard  of  insti- 
tution, and  to  which  the  barons  would  under 
no  circumstances  have  submitted.  In  Mc- 
Kechnie on  Magna  Charta,  the  original 
sources  of  information  are  marshaled  and 
interestingly  discussed. 

King  John  possessed  no  power  he  could 
confer  upon  or  withhold  from  the  people 
of  this  state.  No  agreements  made  between 
him  and  his  barons,  which  were  constantly 
broken,  can  restrict  or  bind  us.  Magna 
Charta  and  other  similar  contracts  between 
them  are  of  interest  as  historical  documents 
of  a  stage  far  below  ours  in  the  develop- 
ment of  human  rights.  They  confer  no 
rights  upon  us«  still  less  do  they  restrict 
our  right  to  self-government.  We  base  our 
right  to  this,  not  upon  the  grant  of  any 
King,  but  upon  the  inherent  power  to  gov- 


42 


NORTH  CAROUNA  SUPREME  COURT. 


Mat, 


em  ourselves,  restricted  only  by  the  Con- 
stitution and  laws  which  we  ourselves  have 
made.  These  old  documents  are  useful  only 
to  explain  the  meaning  of  words  which  we 
have  used. 

It  is  universally  held  that  in  civil  cases 
trial  by  jury  is  simply  a  right  or  privilege, 
and  can  be  waived,  Unless  there  is  some 
statute  forbidding  it.  24  Cyc.  149;  17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  1097;  and 
numerous  cases  cited  by  both.  Embraced 
in  these  decisions  is  also,  as  a  corollary, 
the  proposition  that  in  civil  cases  by  con- 
sent  less  than  twelve  may  find  a  verdict. 

In  criminal  cases  there  is  a  wide  diversi- 
ty in  the  courts.  In  some  states  it  is 
held  that  a  jury  can  be  waived  in  all  crim- 
inal cases,  as  in  civil  cases,  and  in  others 
it  is  held  that  a  jury  cannot  be  waived  ex- 
cept in  misdemeanors,  and  in  still  others 
it  has  been  held  that  a  jury  cannot  be 
waived  in  any  criminal  case.  There  is 
nearly  the  same  diversity  as  to  the  right, 
in  criminal  cases,  of  the  defendant  to  agree 
that  the  verdict  may  be  rendered  by  less 
than  twelve  men,  or  dispensing  with  unan- 
imity, except  that  there  are  two  or  three 
states  which,  while  holding  that  a  jury 
cannot  be  waived,  yet  hold  that  by  con- 
sent of  the  defendant  the  jury  may  consist 
of  less  than  twelve  men,  when,  as  in  this 
case,  otherwise  there  would  be  a  mistrial. 
The  authorities  on  these  propositions  may 
be  found  in  24  Cyc.  150,  153,  and  17  Am. 
&  Eng.  Enc.  Law,  2d  ed.  1098,  in  numerous 
cases  there  cited.  For  centuries  in  criminal 
cases  a  defendant  retained  his  right  to  the 
ancient  mode  of  "trial  by  battle,"  and  could 
not  be  tried  by  a  jury  except  by  his  consent. 
Hence  the  formula  we  still  retain,  "How 
will  you  be  tried,"*  and  the  reply,  "By  God 
and  my  country,"  i,  e.,  by  a  jury.  1  Legal 
Hist.  Essays,  657. 

As  the  right  to  a  trial  by  jury  is  guaran- 
teed equally  by  the  Constitution  in  civil  and 
in  criminal  cases  alike,  it  is  difficult  to  un- 
derstand why,  if  it  is  a  requirement,  and 
not  merely  a  privilege,  it  can  be  waived  in 
one  class  of  cases,  and  not  in  the  other. 
This  distinction  is  not  based  upon  the  Con- 
stitutional phraseology,  but  upon  the  view 
which  has  happened  to  be  taken  by  the  in- 
cumbents of  the  bench  in  each  state.  Among 
the  states  which  hold  that  a  jury  trial  can 
be  waived  in  criminal  cases  are  Arkansas, 
Connecticut,  Iowa,  Kentucky,  Louisiana, 
Nevada,  New  Jersey,  Massachusetts,  Mich- 
igan, Missouri,  Minnesota,  and  Pennsylva- 
nia. Among  the  cases  on  the  point  whose 
reasoning  is  most  worthy  of  consideration 
are  State  v.  Kaufman,  51  Iowa,  579,  33  Am. 
Rep.  148,  2  N.  W.  275,  2  Am.  Crim.  Rep. 
626;  Com.  V.  Dailey,  12  Cush.  80;  Murphy 
V.  Com.  1  Met.  (Ky.)  365;  State  v.  Sackett, ' 
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39  Minn.  69,  38  N.  W.  773;  Com.  v.  Sweet, 
4  Pa.  Dist.  R.  136;  State  v.  White,  33  La, 
Ann.  1219;  and  there  are  others. 

In  this  state  it  has  been  held  that,  while 
in  civil  cases  a  jury  trial  can  be  waived, 
this  cannot  be  done  in  criminal  eases.  State 
v.  Stewart,  89  N.  C.  564,  4  Am.  Crim. 
Rep.  Ill;  State  v.  Holt,  90  N.  C.  749,  47 
Am.  Rep.  644.  State  v.  Scruggs,  115  K.  C. 
805,  20  S.  E.  720,  holds,  as  in  State  v. 
Holt,  that  a  jury  trial  cannot  be  waived; 
but  it  does  not  directly  pass  on  the  point 
whether  by  consent  a  verdict  may  not  be 
rendered  by  a  lesser  number,  though  that 
is  a  reasonable  inference. 

There  can  be  no  reason  shown,  upon  the 
face  of  the  Constitution,  why  a  jury  trial 
should  be  held  to  be  a  privilege  in  civil 
cases  but  an  ironclad  requirement  in  crim* 
inal.  We,  however  have,  as  just  said,  no 
case  in  which  it  has  been  expressly  held 
that  the  trial,  at  the  request  of  the  defend- 
ant, cannot  proceed  with  eleven  jurors.  It 
should  seem  that  it  could,  as  the  Constitu- 
tion also  guarantees  the  defendant  a  right 
to  a  "speedy  trial."  Among  able  opinions 
to  this  effect  are:  Shaw,  Ch.  J.,  in  Com. 
V.  Dailey,  12  Cush.  80;  State  v.  Sackett, 
39  Minn.  69,  38  N.  W.  773;  Simpson,  Ch. 
J.  in  Murphy  v.  Com.  1  Met.  (Ky.)  365. 
To  similar  purport:  State  v.  Borowsky,  11 
Nev.  119;  Connelly  v.  State,  60  Ala.  89, 
31  Am.  Rep.  34,  3  Am.  Crim.  Rep.  238; 
State  V.  Kaufman,  51  Iowa,  578,  33  Am. 
Rep.  148,  2  N.  W.  275,  2  Am.  Crim.  Rep. 
626.  The  following  cases  also  hold  valid 
the  waiver  of  any  jury  in  criminal  cases: 
State  V.  Worden,  46  Conn.  349,  33  Am.  Rep. 
27;  Dillingham  v.  State,  5  Ohio  St.  280; 
Edwards  v.  State,  45  N.  J.  L.  419;  Ward 
V.  People,  30  Mich.  116,  1  Am.  Crim.  Rep. 
565;  State  v.  Mansfield,  41  Mo.  470;  State 
V.  Cox,  8  Ark.  436;  and  there  are  others. 

It  was  at  the  instance  and  by  the  request 
of  the  defendants  in  this  case  that,  one  of 
the  jurors  becoming  incapacitated,  no  mis- 
trial was  entered,  and  it  was  agreed  that 
the  case  should  proceed  with  eleven  jurors 
and  that  no  entry  should  be  made.  The 
judge  finds  as  facts  that  "the  solicitor 
moved  for  a  continuance  on  ground  of  the 
absence  of  two  witnesses  to  the  shooting; 
one  being  ill  and  in  bed,  and  the  other  in 
South  Carolina.  The  defendants  resisted 
the  continuance  and  insisted  on  a  trial  at 
this  term,  and  the  court  denied  the  motion 
for  continuance.  The  defendants  did  not 
exhaust  their  peremptory  challenges.  The 
jury  was  impaneled  and  an  officer  sworn, 
Wednesday.  The  next  morning,  before  any 
«vidence  had  been  offered,  the  solicitor  asked 
for  the  withdrawal  of  a  juror  because,  since 
the  adjournment,  he  and  the  counsel  for 
the  defendants  had  ascertained  that  one  of 
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the  jurors  was  subject  to  fits  and  that 
counsel  did  not  think  he  was  mentally  com- 
petent to  sit  on  the  jury;  that  the  state 
was  willing  to  call  in  another  juror,  or  to 
make  a  mistrial,  or  to  get  an  entirely  new 
panel.  Counsel  for  defendants  insisted  on 
proceeding  with  eleven  men,  and  thereupon 
it  was  agreed  in  open  court,  the  defendants 
speaking  in  open  court  through  their  coun- 
sel, and  the  solicitor  for  the  state,  that  the 
ease  would  proceed  with  eleven  jurors,  and 
that  the  clerk  should  make  no  record  of  the 
fact  that  one  of  the  jury  had  been  excused 
by  consent;  the  defendants  waived  their 
right  to  have  a  full  panel,  and  stated  that 
DO  point  should  ever  be  raised  that  only 
eleven  men  were  in  the  jury  box ;  and  there- 
upon the  court  excused  said  juror  and  di- 
rected the  trial  to  proceed.  The  two  de- 
fendants are  men  of  more  than  ordinary 
intelligence,  McGracken  being  twenty-seven 
or  twenty-eight  years  of  age,  and  the  defend- 
ant Rogers  about  forty  years  of  age,  and 
their  families  are  prominent  and  wealthy. 
Both  these  defendants  are  possessed  of 
snflScient  mental  capacity  to  understand, 
and  did  understand,  that  both  they  and 
their  counsel  were  entering  into  said 
agreement  and  electing  to  proceed  with 
eleven  jurors  by  their  assent,  and  that 
the  court  consented  to  this  course. 
These  defendants  were  represented  by  four 
able  and  experienced  counsel,  one  of  whom 
has  filled  the  office  of  solicitor  for  two 
terms."  The  trial  occupied  four  days.  No 
objection  was  made  as  to  the  juror  being 
excused  until  two  days  after  the  verdict. 
The  defendants  did  not  ask  to  discharge 
their  counsel,  nor  did  counsel  ask  to  with- 
draw, and  the  same  counsel  who  made  the 
agreement  made  the  motion  in  arrest  of 
judgment  upon  the  ground  that  it  was  in- 
valid. 

The  prisoners  have  had  every  right  and 
privilege  which  is  guaranteed  them  by  the 
Constitution.  They  thought  it  was  to  their 
U^nefit  to  proceed  with  eleven  jurors,  and 
asked  that  it  should  be  done.  The  courts 
mav  well  scrutinize  closelv  all  offers  to 
waive  a  jury  trial  in  criminal  cases,  because 
the  defendants  may  act  unadvisedly  in 
some  cases,  and  the  consequences  may  be 
serious;  but  this  should  not  cause  the  Con- 
stitution to  be  construed  differently  as  to 
the  trial  by  jury  in  civil  cases  and  in  crim- 
inal cases. 

In  the  present  case  the  court  finds  as 
facts  that  the  prisoners  were  men  of  in- 
telligence and  means,  and  were  represented 
by  several  able  counsel,  one  of  whom  was 
formerly  solicitor  for  that  district  for  eight 
years.  The  prisoners  do  not  show  that  they 
suffered  any  detriment  in  the  course  of  the  | 
trial.  They  have  had  a  fair  trial,  and 
46  L.RJL(N.S.) 


they  have  been  deprived  of  no  constitutional 
right. 

A  defendant  has  a  constitutional  right  to 
a  speedy  trial  by  jury.  Yet  he  waives  this 
provision  by  obtaining  a  continuance.  A 
plea  of  guilty  dispenses  with  a  jury  trial 
altogether.  Why,  therefore,  cannot  a  de- 
fendant agree  to  accept  a  verdict  by  eleven 
jurors  when  he  has  competent  counsel  and 
is  himself  intelligent,  and  both  his  counsel 
and  himself  think  it  for  his  interest  to  do 
soT  Especially  when  this  is  done  with  the 
consent  of  the  court  and  the  solicitor  rep- 
resenting the  state.  Tliere  is  nothing  to 
indicate  that  the  prisoners  suffered  any 
prejudice  from  the  absence  of  the  other  jur- 
or, and  they  ought  not  to  obtain  any  benefit 
by  their  breach  of  good  faith. 


TENNESSEE   SUPREME   COI7KT. 

ALBERTA    BENNETT,    by    Next    Friend, 

Appt., 

V. 

NASHVILLE  IRUST  COMPANY. 

# 

(—  Tenn.  — ,  153  S.  W.  840.) 

Trust  —  modification  by  equity  «  has- 
tening payment. 

Equity  may  direct  the  present  payment 
to  the  beneficiary  of  the  income  of  a  fund 
placed  in  trust  to  accumulate  until  she 
reaches  a  specified  age,  if  intellectual  prom- 
ise, the  need  of  education,  and  necessitous 
circumstances,  unforeseen  by  the  testator, 
have  wrought  such  a  change  in  her  condi- 
tion that  the  creator  of  the  trust  would 
have  so  directed  had  he  foreseen  the  situa- 
tion in  which  she  finds  herself. 

(February  22,  1913.) 

Note,  —  Power  of  ooiirt  to  hasten  en- 
joytnent  of  trust  fund. 

The  question  with  which  this  note  is  con- 
cerned is  as  to  the  power  of  a  court  of 
equity  to  break  in  upon  the  terms  of  a  trust 
which  neither  expressly  nor  impliedly 
authorizes  such  a  course  to  be  taken,  by 
directing  all  or  a  part  of  the  income  or 
principiu  of  the  trust  estate  to  be  handed 
over  to  or  expended  for  the  benefit  of  the 
beneficiaries  of  tlie  trust  before  the  time 
fixed  for  its  enjoyment.  It  does  not  include 
decisions  as  to  the  power  of  the  court  to 
break  in  upon  the  terms  of  the  trust  in 
other  ways;  as,  by  authorizing  leases  for  a 
longer  term  than  is  permitted  or  contem- 
plated hj  the  creator  of  the  trust,  or  by 
authorizing  the  sale  of  trust  property  and 
reinvestment  of  the  proceeds  for  the  purpose 
of  increasing  the  income  therefrom. 

As  to  the  power  of  the  court  to  change  the 
number  of  trustees  designated  in  the  instru- 
ment creating  the  trust,  see  note  to  Barker 
V.  Barker,  1  L.R.A.(N.S.)  802. 


44 


TENNESSEE  SUPREME  COURT. 


APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery   Court   for  Davidson   County 
dismissing    a    bill    filed    for    permission    to 
use  the  income  of  a  trust  fund  for  the  al- 
leged necessities  of  the  minor  beneficiary. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  T.  Miller  for  appellant. 
Mr.  T.  HI.  Sieger  for  appellee. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

Charles  B.  Weakley,  of  Davidson  county, 
left  a  will  containing  the  following  clauses 
pertinent  to  the  issues  for  determination, 
to  wit: 

"Fifth.  To  Alberta  Bennett  I  give  one 
thousand  ($1,000)  dollars  to  be  held  by  my 


executor  for  her  with  all  accumulations  un- 
til Alberta  attains  the  age  of  twenty-five 
years,  wlien  said  sum  with  all  accumula- 
tions is  to  be  paid  to  her."  ^ 

*'Ninth.  I  nominate  and  appoint  the  Nash- 
ville Trust  Company  as  executor  of  this 
my  last  will  and  as  testamentary  trustee 
to  execute  the  directions  herein  contained^ 
and  my  said  executor  is  hereby  vested  with 
full  power  to  sell  and  dispose  of  any  part 
or  all  of  my  estate  for  the  purpose  of  car- 
rying into  effect  the  provisions  of  the  will.*' 

In  intervening  clauses  various  devises 
and  legacies  were  made,  to  which  the  lan- 
guage in  the  latter  portion  of  the  ninth 
clause  refers. 

Alberta  Bennett,  a  minor,  by  next  friend, 
filed  a  bill  in  equity  in  which  it  is  all^ped 


As  to  the  right  of  a  trustee  to  execute  a 
lease  to  extend  beyond  the  terms  of  the 
trust,  see  note  to  Hubbell  v.  Hubbell.  13 
L.R.A.(N.S.)    497. 

As  to  the  power  of  the  court  to  control 
discretion  vested  in  a  trustee,  see  note  to 
Trout  V.  Pratt,  8  L.R.A.(N.S.)   398. 

The  cases  all  agree  that  where  peculiar 
circumstances  havejirisen  not  expressly  pro- 
vided for  by  the  trust  instrument,  and  not 
anticipated  by  its  author,  the  court  in  the 
emergency  that  has  arisen  has  jurisdiction 
to  sanction  acts  by  the  trustees  which  in 
ordinary  circumstances  they  would  have  no 
power  to  do.  As  said  in  Curtiss  v.  Brown, 
29  111.  201,  in  which  the  question  was  as  to 
the  power  of  the  court  to  order  the  sale  of 
nonproductive  property:  "Exigencies  often 
arise  not  contemplated  by  the  party  cre- 
ating the  trust,  and  which  had  they  been 
anticipated  would  undoubtedly  have  been 
provided  for,  where  the  aid  of  the  court  of 
chancery  must  be  invoked  to  grant  relief  im- 
peratively required;  and  in  such  cases  the 
court  must,  as  far  as  may  be,  occupy  the 
place  oif  the  party  creating  the  trust,  and  do 
with  the  fund  what  he  would  have  dictated 
had  he  anticipated*  the  emergency." 

It  is  not  the  convenience  or  even  the  bene- 
fit of  the  beneficiaries  which  will  move  the 
court  to  hasten  enjoyment  of  trust  funds, 
but  the  necessity  of  varying  the  terms  of  the 
trust  in  order  to  give  effect  to  the  ultimate 
intention  of  its  creator.  See  St.  Paul's 
Church  V.  Atty.  Gen.  164  Mass.  188,  41  N.  E. 
231;  Mills  v.  Michigan  Trust  Co.  124  Mich. 
244,  82  N.  W.  1046;  Ruggles  v.  Tyson,  104 
Wis.  500,  48  L.R.A.  809,  79  N.  W.  768,  81 
N.  W.  367 ;  and  Biddle*s  Appeal,  99  Pa.  525, 
elsewhere  set  forth. 

This  power  is  most  frequently  exercised 
where  property  is  held  in  trust  for  infants 
who  have  not  sufficient  means  for  their 
maintenance  or  proper  education. 

In  one  of  the  early  decisions  upon  this 
subject  (Harvey  v.  Harvey,  2  P.  Wms.  21), 
a  father  had  devised  all  his  property  to  his 
eldest  son,  charged  with  the  payment  of  a 
sum  of  money  to  each  of  his  younger  chil- 
dren when  they  should  attain  the  age  of 
twenty-one  years,  but  made  no  provision  for 
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their  maintenance  during  minority.  Appli- 
cation having  been  made  in  behalf  of  the 
younger  children  for  maintenance,  the  mas- 
ter of  rolls  decreed  that  they  should  recover 
maintenance,  observing  that  ''these  being 
vested  legacies,  and  no  devise  over,  it  would 
be  extreme  hard  that  the  children  should 
starve  when  entitled  to  so  considerable 
legacies,  for  the  sake  of  their  executors  or 
administrators,  who,  in  case  of  their  deaths, 
would  have  the  said  legacies.  That  in  this 
case  tlie  court  would  do  what,  in  common 
presumption,  the  father  if  living  would,  nay 
ought  to  have  done,  which  was  to  provide 
necessaries  for  his  children.  That  a  court 
of  equity  would  make  hard  shifts  for  the 
provision  of  children;  as  where  younger 
children  were  left  destitute,  and  the  eldest 
an  infant,  equity  would  make  such  a  liberal 
allowance  to  the  guardian  of  the  eldest,  as 
that  he  might  thereout  be  enabled  to  main- 
tain all  the  children;  and  for  the  same  rea- 
son, the  court  would  likewise  take  a  latitude 
in  this  case;  that  since  interest  was  pretty 
much  in  the  breast  of  the  court,  though  the 
will  were  silent  with  regard  to  that,  yet 
it  should  be  presumed  that  the  father  who 
gave  these  legacies  intended  they  should 
carry  interest,  if  the  estate  would  bear  it; 
for  everyone  must  suppose  it  to  have  been 
the  intention  of  the  father,  that  his  children 
should  not  want  bread  during  their  infancy. 
Nay,  that  for  this  reason  it  had  been  held 
that,  though  a  legacy  were  devised  over  in 
case  of  the  legatee's  dying  before  twenty- 
one,  yet  the  infant  legatee  ought  to  have 
interest  allowed  him  during  his  infancy,  in 
order  for  his  maintenance,  with  this  diflfer- 
ence  only,  that  where  the  estate  has  ap- 
peared to  be  small,  the  court,  in  whose  dis- 
cretion it  always  lies  to  determine  the 
quantum  of  interest,  has  ordered  the  lower 
interest." 

And  in  Aynsworth  v.  Pratchett,  13  Ves. 
Jr.  321,  where  the  infant  beneficiaries  of  a 
trust  created  by  the  will  of  their  father 
were  entitled  to  the  fund  absolutely  upon 
majority,  and  only  £30  each  per  annum 
was  given  by  the  will  to  their  mother  for 
tlieir  maintenance,  and  her  own  income  was 
only  £100  under  the  will,  an  increase  of  the 
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that  she,  the  minor  beneficiary,  is  a  girl 
of  intellectual  promise  now  in  high  school 
in  Naahyille,  and  that  it  is  necessary  in 
order  to  the  completion  of  her  education 
that  permission  be  granted  to  use  currently 
the  income  of  the  trust  fund  affected  by 
clause  5  of  the  will.  The  situation  and 
necessitous  condition  of  the  minor  are  set 
forth. 

The  Kaahyille  Trust  Company,  trustee, 
answered  that  it  was  advised  that  it  was 
its  duty  to  hold  the  fund  under  the  fifth 
clause,  with  accumulations,  until  the  minor 
complainant  arrived  at  the  age  of  twenty- 
five  years;  no  other  disposition  being  war- 
ranted. 

The  special  chancellor  to  whom  the  cause 
was  submitted  decreed  that  a  court  of  chan- 


cery was  powerless  to  grant  the  minor  the 
relief  prayed,  he  being  of  opinion  that  the 
will  unalterably  fixed  the  status  of  the 
trust  so  that  no  allowance  could  be  made 
for  the  minor's  necessities,  or  to  her  at  all, 
until  she  arrived  at  the  age  indicated  by 
the  will. 

Nothing  else  appearing,  it  .may  be  con- 
ceded that  the  special  chancellor  properly 
construed  the  fifth  clause  to  effect  a  post- 
ponement until  ner  twenty-sixth  year  of 
a  distribution  to  or  user  by  the  minor  of 
the  income  from  the  trust  fund. 

But  is  it  a  sound  contention  that  under 
no  circumstances  can  a  court  of  equity  or- 
der any  part  of  such  accumulations  to  be 
presently  applied  to  the  necessities  of  the 


amount  granted  for  maintenance  was  al- 
lowed. 

The  fact  that  the  testator  has  provided  a 
common  fund  for  the  support  and  education 
of  the  beneficiaries  and  the  support  of  their 
parents  will  not  preclude  the  court  from 
increasing  such  allowance  beyond  the 
amount  contemplated  by  the  testator,  where 
an  additional  allowance  is  needed  for  their 
maintenance  and  education.  Newport  v. 
Cook,  2  Ashm.  (Pa.)  332. 

In  Hallinan  v.  Hearst,  133  Cal.  645,  55 
L.R.A.  216,  66  Pac.  17,  it  was  held  that  a 
minor  beneficiary  of  a  fund,  contributed  by 
the  public  to  aid  the  families  of  members 
of  the  fire  department  who  were  killed  in 
the  discharge  of  their  duty  cannot  compel 
payment  of  his  share  faster  than  it  is  re- 
quired to  relieve  his  necessities  and  con- 
tribute to  his  support. 

Where  there  is  a  legacy  by  a  parent  to  his 
children,  or  a  grandparent  to  his  grand- 
children, or  by  one  standing  in  loco  parentis f 
equity  may  decree  an  allowance  of  interest 
if  necessary  for  the  support  of  the  infant, 
whether  the  legacy  be  fixed  or  contingent  on 
the  attainment  by  the  infant  of  a  certain 
age.  Seibert^s  Appeal,  19  Pa.  49;  Leiby's 
Appeal,  49  Pa.  182;  and  see  Mole  v.  Mole, 
1  Dick.  310,  where  maintenance  was  allowed 
to  an  infant  out  of  a  legacy  bequeathed 
to  him  by  his  father,  although  the  will  was 
silent  as  to  maintenance,  but  directed  an 
accumulation  until  he  attained  twenty- 
one  years;  and  if  he  died  before,  the  whole 
was  given  to  another.  But  compare  Kimc 
V.  Welfitt,  3  Sim.  533;  Lomax  v.  Lomax,  11 
Ves.  Jr.  48,  8  Revised  Rep.  84 ;  and  Erring- 
ton  V.  Chapman,  12  Ves.  Jr.  20,  hereinafter 
set  forth,  m  which  a  contrary  view  appears 
to  have  been  taken. 

And  where  the  welfare  of  the  child  re- 
quires, and  especially  where  the  legacy  is 
a  small  one,  tne  court  will  permit  an  en- 
croachment upon  the  principal.  See  Bar- 
low V.  Grant,  1  Vern.  255;  Ex  parte  Green, 
1  Jac.  &  W.  253;  Longwith  v.  Riggs,  123 
111.  258,  14  N.  E.  840;  Re  Muller,  29  Hun, 
418;  Stephens  v.  Howard,  32  N.  J.  Eq.  244; 
and  Re  Potts,  1  Ashm.  (Pa.)  340. 

And  Re  Bostwick^  4  Johns.  Ch.  100,  it 
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was  held  that  the  capital  of  infant  remain- 
dermen's estate  may  be  broken  in  upon  for 
their  maintenance  and  education  where  the 
life  tenant  joins  in  the  application. 

In  Stephens  v.  Howard,  32  N.  J.  Eq.  244, 
the  court  said:  "The  source  of  the  power 
is  easy  to  trace.  It  is  found  in  the  fact 
that  the  infant  is  the  absolute  owner  of 
the  property,  no  other  person  having  eitljer 
a  present  or  prospective  legal  interest  in 
it;  and  that,  if  the  present  enjoyment  of 
the  property  is  withheld,  the  infant  mu^t 
suffer,  possibly  for  the  advantage  of  some 
person  who  has  no  interest  in  the  infant 
and  was  never  thought  of  by  the  testator 
as  a  possible  recipient  of  his  bountv." 

But  in  Walker  v.  Wetherell,  6  Ves.  Jr. 
473,  the  master  of  the  rolls  doubted  whetli- 
^T  the  capital  of  an  infant's  estate  should 
be  broken  in  upon  for  purposes  of  main- 
tenance and  education,  although  the  pow- 
er of  the  court  to  authorize  it  was  conceded. 

Where  under  the  provisions  of  a  will  the 
income  only  of  a  trust  estate  is  to  be  used 
for  the  support  of  the  beneficiaries,  who 
were  testator's  wife  and  child,  the  court 
will  not  order  a  trustee  to  sell  a  portion 
of  the  estate  to  raise  funds  for  that  pur- 
pose, although  it  is  likely  that  if  the  tes- 
tator could  have  looked  into  the  future 
and  foreseen  that  the  estate  would  not  be 
productive  of  sufficient  income,  he  might 
have  framed  his  will  differently.  Mills  v. 
Michigan  Trust  Co.  124  Mich.  244,  82  N. 
W.  1046. 

In  Ruggles  v.  Tyson,  104  Wis.  500,  48 
L.R.A.  809,  79  N.  W.  766,  81  N.  W.  367,  it 
is  said  that  the  fact  that  it  would  be  for 
the  best  interest  of  infant  owners  of  the  es- 
tate in  remainder  to  allow  them  an  imme- 
diate benefit  therefrom  to  maintain  and  edu- 
cate them  does  not  warrant  a  disturbance 
of  the  scheme  intended  to  postpone  such 
benefit  to  a  later  time;  but  that  it  is  the 
necessity  that  something  shall  be  done  to 
guard  against  the  danger  that  the  title  in 
remainder  may  be  prevented  from  reaching 
them  at  all,  which  calls  into  activity  the 
equity  power  of  the  court. 

It  has  also  been  held  in  numerous  instan- 
ces that  equity  may  make  an  allowance  out 
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beneficiary,  however  exigent,  imperative, 
and  unanticipated  they  may  be? 

In  the  minor's  bill  of  complaint,  it  was 
asked  that  proof  be  taken  to  show  the  char- 
acter and  extent  of  her  necessities.  If  a 
reference  had  been  ordered  and  executed 
respecting  such,  and  it  had  appeared  that 
circumstances  unforeseen  by  the  testator 
had  wrought*  such  a  change  in  her  condition 
as  that  she  was  practically  destitute,  is  it 
a  sound  contention  that  the  arm  of  equity  is 
too  short  to  reach  to  and  remedy  her  plight 
by  a  current  application  towards  her  needs, 
of  the  income  from  a  fund  that  is  her  own; 
and  this  because  of  the  restriction  imposed 
by  the  testator  on.  mere  management?  We 
think  not. 

It  is  to  be  noted  that  what  is  asked  in 


complainant's  behalf  will  not,  on  grant, 
affect  the  rights  of  any  other  legatee  or  ben- 
eficiary under  the  will.  The  quantum  of 
her  estate  as  cestui  que  trust  is  not  to  be 
enlarged.  The  court's  action  to  the  end 
sought  would  merely  touch  the  management 
or  mode  of  user,  and  would  not  proceed  to 
even  that  limited  extent  if  it  were  not  mads 
clearly  to  appear  in  proof  that  an  exigency 
existed  not  contemplated  by  the  creator  of 
the  trust,  which,  had  it  been  in  anticipa- 
tion by  him,  would  in  likelihood  have  been 
provided  for.  A  court  of  equity,  acting  in 
loco  parentis  or  occupying  the  place  of  the 
trust  creator,  in  such  case,  does  what  it 
conceives  would  have  been  done  by  the  cre- 
ator had  he  foreseen  the  situation  of  his 
beneficiary,    in    a   substitution   of   another 


of  the  income  of  a  trust  estate  for  the  sup- 
port of  an  infant  cestui  que  trust  although 
the  instrument  creating  the  trust  contains 
no  jprovision  for  maintenance  and  there  is 
a  direction  that  the  income  shall  accum- 
ulate. Mole  V.  Mole,  1  Dick.  310;  Rhoads 
V.  Rhoads,  43  111.  239;  Knorr  v.  Millard, 
52  Mich.  542;  18  N.  W.  349;  Read  v.  Pat- 
terson, 44  N.  J.  Eq.  211,  6  Am.  St.  Rep. 
877,  14  Atl.  490;  Tompkins  v.  Tompkins, 
18  N.  J.  Eq.  303;  and  Newport  v.  Cook, 
2  Ashm.  (Pa.)  332;  Pitts  v.  Rhode  Island 
Hospital  Trust  Co.  21  R.  I.  544,  48  L.R.A. 
783,  79  Am.  St.  Rep.  821,  45  Atl.  553. 

It  is  within  the  power  of  a  court  possess- 
ing general  equity  powers  to  authorize  a 
trustee  to  appropriate  the  interest,  or  even 
part  of  the  principal,  of  a  fund  placed  in 
his  hands  for  accumulation,  in  trust  for  a 
minor  until  such  minor  arrives  at  full  age, 
for  the  education  and  maintenance  of  such 
minor,  where  there  is  no  other  property 
of  the  minor  adequate  for  these  purposes, 
where  the  minor  is  of  tender  age,  without 
any  parent  living,  and  where  there  is  no 
devise  over,  and  no  third  person  interested 
in  the  fund.    Re  Potts,  1  Ashm.  (Pa.)  340. 

In  Havelock  v.  Havelock,  L.  R.  17  Ch. 
Div.  807,  50  L.  J.  Ch.  N.  S.  778,  44  L.  T. 
N.  S.  168,  29  Week.  Rep.  859,  where  there 
was  an  absolute  direction  for  accumulation 
for  twenty-one  years  of  property  worth 
£10,000  a  year,  thereafter  to  be  held  in 
trust  for  a  certain  person  and  for  his  eld- 
est son  and  other  sons  in  tail,  it  was 
held  that  as  the  father  was  possessed  of 
only  a  moderate  income,  the  sum  of  £2,700 
per  annum  should  be  allowed  him  for  the 
benefit  of  his  two  infant  sons. 

In  Rhoads  v.  Rhoads,  43  111.  239,  in  speak- 
ing of  the  power  of  the  court  to  anticipate 
the  time  of  payment  of  a  legacy  left  by  a 
parent  on  trust  to  accumulate  for  his  cnil- 
dren,  so  far  as  it  may  be  shown  to  be  nec- 
essary for  the  maintenance  of  the  beneficia- 
ries, the  court  said :  "This  does  not  subvert 
the  will,  or  tend  to  defeat  the  intention  of 
the  testator,  for  his  children  were  the 
darling  objects  of  his  solicitude,  and  were  he 
living,  he  would  undoubtedly  make  ample 
provision  for  them.  A  court  of  chancery 
46  L.R.A.(N.S.) 


may  do  what  it  is  evident  from  the  will 
the  testator  would  do  if  living." 

The  same  rule  applies  where  the  bene- 
ficiary, although  of  full  age,  is  feeble-mind- 
ed. Longwith  v.  Riggs,  123  111.  268,  14  N. 
E.  840. 

As  a  general  rule,  an  allowance  will  not 
be  made  where  the  interest  of  the  benefi- 
ciary is  a  contingent  one,  or  where,  though 
vested,  it  is  liable  to  be  defeated  by  the 
happening  of  some  event  before  the  period 
fixed  for  enjoyment,  so  that  the  right  of 
some  other  person  will  be  affected  by  the 
allowance, — unless,  indeed,  all  persons  like- 
ly to  be  affected  join  in  the  application. 
This  rule,  however,  is  subject  to  certain 
qualifications.  One  of  these  exists  where 
the  beneficiaries  compose  a  class  some  of 
whom  will  absolutely  take  the  fund,  and 
all  have  an  equal  chance  of  taking  or  sur- 
viving. Another  is  that  if  there  is  a  clear 
intention  to  be  gathered  from  the  whole  in- 
strument that  the  beneficiary  is  to  have 
maintenance,  the  court  will  order  it,  though 
there  is  a  gift  over.  So,  also,  where  the  gift 
is  by  a  parent  or  grandparent  to  children 
having  no  means  of  maintenance;  although 
the  cases  are  at  variance  on  this  point. 

In  Marshall  v.  Holloway,  2  Swanst.  432, 
Lord  Eldon  said:  "The  court  has  never 
gone  farther  than  this,  that  though  the 
words  of  the  will  do  not  authorize  uie  ap- 
plication of  interest  to  the  maintenance  of 
the  infants,  yet  if  it  can  collect  before  it 
all  the  individuals  who  may  be  entitled  to 
the  fund,  so  as  to  make  to  each  a  compensa- 
tion for  taking  from  him  part,  it  will  grant 
an  allowance  for  maintenance;  but  it  the 
will  contain  successive  limitations  under 
which  persons  not  in  being  may  become  en- 
titled, it  is  not  sufficient  that  all  the  parties 
then  living,  presumptively  entitled,  are  be- 
fore the  court,  for  none  of  the  living  may 
be  the  parties  eventually  entitled  to  the 
enjoyment  of  the  property.  In  such  a  case, 
the  order  would  be,  in  effect,  to  give  for 
the  maintenance  of  one  person  the  property 
of  another." 

In  Kime  v.  Welfitt,  3  Sim.  533,  where 
there  was  an  express  direction  for  accumu- 
lation durin£r  minority  of  infants  (the  tes- 
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course  of  management  in  order  to  the  com- 
pleter realization  of  his  purposed  bounty. 
If  this  be  not  competent  to  be  done  by  a 
court  of  equity,  it  is  not  difficult  to  con 
template  a  situation  in  which  the  testator'^ 
purposed  benefit  would  be  defeated  entirely ; 
for  example,  a  seizure  of  the  beneficiary  by 
a  disease  that  would  inevitably  make  her 
ita  victim  before  she  had  reached  the  age 
of  twenty-five  years. 

The  concept  and  doctrine  may  be  of  com- 
paratively recent  declaration  and  applica- 
tion, but  the  principle  involved  commends 
itself  to  the  court  as  consonant  with  jus- 
tice and  the  development  of  an  equity  sys- 
tem along  lines  of  sound  polity. 

In  Denegre  v.  Walker,  214  111.  113,  105 
Am.  St.  Rep.  98,  73  N.  £.  409,  2  Ann.  Cas. 


787,  quoting  from  Marsh  v.  Reed,  184  111. 
263,  56  N.  E.  306,  the  supreme  court  of 
Illinois,  having  under  consideration  the 
validity  of  a  ninety-year  lease  of  premises 
by  a  trustee  in  respect  of  which  the  testa- 
tor had  stipulated  in  his  will  "that  no  lease 
or  demise  shall  be  for  a  longer  term  or 
period  than  ten  years/'  said:  "The  donor 
clothed  the  trustee  with  authority  to  rent 
the  property  and  to  collect  the  rents  there- 
from during  the  continuation  of  the  trust, 
and  in  so  doing  placed  a  limitation  upon 
the  duration  of  any  lease  of  the  property 
to  be  made  by  the  trustee.  The  effect  of 
the  decree  is  to  enlarge  the  powers  of  the 
trustee  in  this  respect,  leaving  the  subject- 
matter  of  the  trust  in  all  other  respects 
unimpaired.     In    other    words,    the   decree 


tator,  their  father,  understanding  that  other 
ample  provision  had  been  made  for  the  chil- 
dren, which  proved  to  be  a  mistake),  with  a 
gift  over  if  no  child  lived  to  be  twenty- 
one  years  of  age;  and  it  appeared  that  there 
was  the  possibility  of  issue  unborn  who 
might  be  entitled  to  the  accumulated  fund, 
—it  was  held  that  it  would  not  be  proper 
to  affect  their  rights  by  an  allowance  for 
maintenance. 

In  Lomax  y.  Lomaz,  11  Ves.  Jr.  48,  8 
Eerised  Rep.  84,  where  a  petition  was  pre- 
sented for  maintenance  out  of  the  interest 
of  a  legacy  to  the  children  of  testator's 
daughter,  to  be  vested  when  the  youngest 
child  should  attain  the  age  of  twenty-one 
years,  Lord  Eldon  refused  the  application, 
saying:  "If  all  die  under  twenty -one  and 
a  child  not  yet  in  existence  should  come 
into  existence  and  attain  that  age,  that 
child  clearly  would  take  the  whole  interest 
as  well  as  the  principal.  Therefore  I  may 
[not]'  give  it  to  these  children  who  may 
nerer  Iwoome  entitled  to  it." 

In  Errington  v.  Chapman  12  Ves.  Jr.  20, 
vbere  legacies  with  interest  were  given  to 
grandchildren  on  their  attaining  the  age  of 
twenty-one  years,  with  a  gift  over  in  case 
neither  attained  that  age,  maintenance  was 
refused,  though  it  appeared  that  the  father 
vas  unable  to  furnish  it. 

But  compare,  with  the  three  cases  last 
preceding.  Mole  v.  Mole,  1  Dick.  310;  Sei- 
bert's  Appeal,  19  Pa.  49;  and  Leib/s  Ap- 
peal, 49  Pa.  182,  ubi  supra. 

Where  there  is  a  devise  over,  the  court 
vill  not  direct  an  allowance  for  the  main- 
tHiance  and  education  of  a  minor  to  be 
made  out  of  the  fund  to  which  he  is  to  be- 
eome  entitled  at  majority.  Re  Potts,  1 
^hm.    (Pa.)    340. 

Where  there  is  a  gift  over  in  case  of  the 
death  of  legatees  before  becoming  of  age, 
an  allowance  will  not  be  made,  although 
tliey  are  in  straitened  circumstances.  Miles 
▼.  Wister,  5  Binn.  477.  In  this  case  the 
court  said;  "The  word  'share'  will  very 
properly  comprehend  the  aggregate  sum  of 
principal  and  interest,  and  I  cannot  con- 
ceive any  reason  why  the  testator  should 
intend  to  separate  one  frnm  the  other  in  the 
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devise  over.  That  being  the  case,  it  would 
be  a  manifest  violation  of  the  will,  to  or- 
der the  payment  of  the  interest  to  any  of 
the  legatees  during  their  minority;  it 
would  be  paying  to  one  person  what,  in 
case  of  death  during  minority,  was  directed 
by  the  testator  to  he  paid  to  another.  The 
withholding  the  interest  may  be  extremely 
inconvenient  to  the  legatees,  who  appear 
to  be  pinched  for  a  living,  though  not  en- 
tirely destitute  of  support.  But  they  must 
remember  that  their  relation  from  whose 
bounty  these  legacies  flow  had  a  right  to 
direct   the   course   of    them." 

It  is  essential  to  the  granting  of  an  ap- 
plication for  maintenance  and  education 
that  the  infant  should  have  such  an  abso- 
lute title  or  interest  in  the  trust  or  its  in- 
come that  the  right  of  no  other  person  will 
be  affected  by  the  allowance.  Unless  he  has 
such  an  interest,  the  consent  of  any  person 
entitled  in  remainder,  whose  estate  may  be 
diminished  in  value  by  the  allowance,  must 
be  had  before  the  application  will  be  enter- 
tained. Pitts  V.  Rhode  Island  Hospital 
Trust  Co.  21  R.  I.  544,  48  L.R.A.  783,  79 
Am.  St.  Rep.  821,  45  Atl.  563. 

So,  also,  in  Re  Davidson,  6  Paige,  136; 
Re  Ryder,  11  Paige,  186,  42  Am.  Dec.  109; 
and  Deen  v.  Cozzens,  7  Robt.  178,  it  was 
held  that  the  court  has  no  power  to  allow 
maintenance  to  infants  out  of  a  fund  which 
may,  on  the  happening  of  a  contingency, 
belong  to  some  other  person. 

Where  the  interest  of  minor  remainder- 
men in  a  trust  estate  is  a  contingent  one, 
equity  will  not  make  an  allowance  to  them 
for  their  maintenance  and  education  from 
the  trust  estate  during  the  existence  of  the 
life  tenancy.  Ruggles  v.  Tyson,  104  Wis. 
500,  48  L.R.A.  809,  79  N.  W.  766,  81  N. 
W.  367. 

In  some  cases  maintenance  has  been  al- 
lowed where  there  was  a  direction  for  ac- 
cumulation  of  income  during  the  minority 
of  infants,  with  a  gift  over  in  case  none 
attained  full  age  (Greenwell  v.  Greenwell, 
6  Ves.  Jr.  194;  Cavendish  v.  Mercer,  5  Ves. 
Jr.  196,  note,  6  Revised  Rep.  27;  and  Fen- 
dall  V.  Nash,  5  Ves.  Jr.  197,  note) ;  though 
Lord  Chanceller  Loughborough  in  the  case 
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doeu  not  defeat  the  trust,  but  was  entered 
upon  the  theory  that  its  provisions  were 
necessary  to  carry  into  execution  the  de- 
sign of  the  donor.  The  requirement  that 
tlie  leasing  should  be  for  periods  not  longer 
than  ten  years  was,  no  doubt,  dictated  by 
the  belief  of  the  donor  that  the  rental  val- 
ue of  the  property  would  increase,  and 
that  short  terms  of  letting  the  property 
for  rent  would  best  conserve  one  of  the  ends 
he  designed  to  secure;  namely,  to  provide 
an  income  for  his  wife  and  his  children. 
The  business  judgment  of  the  donor  was  no 
doubt  correct  at  the  time,  but  in  this 
instance,  as  is  so  frequently  true  in  other 
cases,  it  is  demonstrated  that  it  is  not  with- 
in the  power  and  judgment  of  man  to  in- 


fallibly anticipate  future  events  and  direct 
tliat  which  shall  be  the  wiser  course  to  be 
pursued  in  after  years.  The  question  being 
one  which  relates  merely  to  the  better  or 
'more  judicious  mode  of  managing  and  con- 
trolling the  subject-matter  of  the  trust  in 
order  that  the  design  and  wishes  of  the  donor 
may  be  more  completely  accomplished,  the 
stringent  rule  which  properly  obtains  when 
the  application  is  to  devest  the  trustee  of 
title  to  the  property  which  is  the  subject- 
matter  of  the  trust  and  vest  such  title  in 
direct  opposition  to  the  will  of  the  donor 
ought  not  to  be  given  full  application." 

In  Knorr  v.  Millard,  52  Mich.  542,  18  N. 
W.  349,  it  was  held  that,  where  a  bequest 
is  contingent  upon  the  coming  of  age  of  the 


first  cited  observed  that  he  feared  it  would 
be  his  will,  and  not  the  testator's. 

But  in  Errat  v.  Barlow,  14  Ves.  Jr.  202, 
9  Revised  Rep.  273,  Greenwell  v.  Greenwell 
and  Fendall  v.  Nash,  supra,  were  disap- 
proved by  Lord  Eldon,  who  states:  "The 
result  is  that  if  the  chance  of  surviving 
[among  several  children]  is  equal  among 
all,  and  no  other  interest  that  upon  any 
contingency  would  take  effect  would  be  de- 
feated, maintenance  shall  be  allowed  out 
of  the  interest;  but  it  is  impossible  to  give 
it  where,  in  any  event,  under  the  operation 
and  construction  of  the  will,  that  interest 
may  possibly  belong  to  other  persons." 

But  the  court  will  decree  an  allowance 
for  the  education  of  beneficiaries  out  of  a 
trust  estate  directed  to  be  accumulated, 
where,  although  there  is  an  executory  lim- 
itation over  in  event  of  death  of  any  of 
the  beneficiaries  without  issue  before  the 
time  fixed  for  enjoyment,  they  compose  a 
class  some  of  whom  will  absolutely  take 
the  fund,  and  all  have  an  equal  chance 
of  taking  or  surviving.  Newport  v.  Cook, 
2  Ashm.  (Pa.)   332. 

Wherever  children  born  and  to  be  born 
have  a  common  interest  in  a  fund,  the  fund 
if  necessary  may  be  applied  for  the  main- 
tenance of  the  children.  Haley  v.  Bannister 
4  Madd.  Ch.  275,  20  Revised  Rep.  299. 

And  in  Ex  parte  Kebble,  11  Ves.  Jr.  604, 
8  Revised  Rep.  250,  Lord  Eldon  said:  "The 
case  in  which  maintenance  has  been  allowed, 
though  not  given  by  the  will,  is  where  there 
are  children  some  or  one  of  whom  must  take 
the  property  and  all  have  an  equal  chance 
by  surviving  and  a  present  interest,  but 
cannot  be  done  if  there  is  a  gift  over;  or 
if  the  children  are  not  all  the  persons 
among  whom  it  is  to  go." 

So,  also,  in  Knorr  v.  Millard,  52  Mich. 
642,  18  N.  W.  349,  where  testator  directed 
that  a  bequest  to  the  children  of  a  certain 
person  or  their  survivors  should  be  placed 
at  interest  bv  the  executor  and  equally  di- 
vided when  tney  became  of  age,  the  children 
of  any  child  dving  under  age  to  receive 
their  parent's  share,  it  was  held  that  ad- 
vances from  the  accumulation  so  provided 
for,  if  necessary  for  the  support  of  the  ben- 
eficiaries, might  be  made  by  the  court  on 
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proper  application.  It  was  said:  "But 
inasmuch  as  these  bequests  are  not  con- 
tingent except  as  to  time  of  payment,  and 
as  the  chances  of  all  the  children  are  equal, 
the  power  has  been  recognized  in  the  court 
of  chancery,  in  its  administration  of  trusts, 
to  provide  for  making  necessary  advances 
out  of  the  income  when  the  infants  are 
otherwise  likely  to  suffer,  even  where  by  the 
terms  of  the  trust  itself  an  accumulation 
in  contemplated.  .  .  .  Our  statutes  have 
expressly  provided  for  the  application  of 
this  same  doctrine  to  trusts  in  land.  Comp. 
Laws  §  4106  [How.  Stat.  §  6665].  We  seo 
no  reason  why,  on  a  proper  original  ap- 
plication to  the  circuit  judge  sitting  in 
equity,  on  a  petition  with  sufficient  showing, 
he  may  not,  if  in  his  opinion  the  exigency 
warrants  it,  give  such  relief  as  will  be  prop- 
er, under  such  safeguards  and  conditions 
as  will  secure  its  honest  use." 

An  allowance  necessary  for  the  main- 
tenance of  an  infant  may  be  ordered 
by  a  court  of  equity  out  of  the  in- 
come of  a  trust  in  the  residue  of  an  estate, 
created  by  a  will  giving  the  trustee  dis- 
cretion to  apply  a  portion  of  such  income 
to  the  education  of  the  infant,  but  making 
no  provision  for  his  maintenance,  where 
the  mother  of  the  infant  is  the  only  other 
person  entitled  to  any  other  part  of  the 
income,  and  she  joins  in  a  request  for  the 
allowance.  Pitts  v.  Rhode  Island  Hospital 
Trust  Co.  21  R.  I.  544,  48  L.R.A.  783,  79 
Am.  St.  Rep.  821,  45  Atl.  653. 

If  there  is  a  clear  intention  to  be  gathered 
from  the  whole  will  that  the  beneficiary  is 
to  have  maintenance,  the  court  will  order 
it,  although  there  is  a  gift  over.  Longwith 
V.  Riggs,  123  111.  258,  14  N.  E.  840.  In  this 
case  the  beneficiary  was  a  feeble-minded 
daughter  of  the  testator,  for  whom  he  de- 
vised a  share  in  his  estate  in  trust  to  apply 
the  annual  income  therefrom  to  her  support, 
further  providing  that  upon  her  death  the 
estate  bequeathed  to  her  should  be  equally 
divided  among  the  other  children. 

The  power  of  a  court  of  equity  to  pro- 
vide for  the  maintenance  and  education 
of  an  infant  beneficiary  out  of  a  trust  fund 
where  no  provision  therefor  has  been  made 
by   the   creator   of   the   trust   is    in    some 
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legatee,  a  court  of  equity  has  power  to  pro- 
Tide  advancements  out  of  the  income  where 
a  minor  beneficiary  is  about  to  suffer,  and 
and  this  although  the  trust  itself  contem- 
plates an  accumulation  until  such  benefi- 
ciary comes  of  age  the  court  saying:  "We 
see  no  reason  why     .  [the   court] 

sitting  in  equity  on  a  petition,  with  suffi- 
cient showing,  .  .  .  may  not,  if  in  .  .  . 
[its]  opinion  the  exigency  warrants  it,  give 
such  relief  as  will  be  proper."  See  also,  Re 
Potts,  1  Ashm.  (Pa.)  340;  Re  New  [1901]  2 
Ch.  634,  85  L.  T.  N.  S.  174,  70  L.  J.  Ch. 
N.  8.  710,  60  Week.  Rep.  17 ;  39  Cyc.  316, 
443. 

As  we  conceive  the  true  rule  to  be,  in- 
dicated above,  the  court  will  only  so  direct 


a  use  of  such  income  in  behalf  of  a  benefi- 
ciary where  an  exigency,  nonexistent  at  the 
creation  of  the  trust,  has  arisen,  which  ex- 
igency is  one  not  then  anticipated  by  the 
testator;  for,  if  the  testator  saw  or  foresaw 
the  plight  of  his  beneficiary,  and  yet  in- 
tended that  his  gift  should  be  withheld  until 
she  matured  in  age,  we  would  deem  it  to 
be  beyond  the  power  of  the  court  to  alter 
a  purpose  thus  declared. 

In  dismissing  the  bill  on  the  chancellor's 
construction  of  clause  6  of  the  will,  without 
referring  the  case  to  the  master  for  pre- 
cedent proof  and  report  as  was  prayed  by 
complainant  the  court  below  erred.  Re- 
versed and  remanded. 


jurisdictions  expressly  affirmed  and  extend- 
ed by  statute. 

In  England,  an  act  known  as  Lord  Cran- 
worth's  act  was  passed  in  1860,  being  23 
and  24  Vict.  chap.  145,  §  26,  which  pro- 
vides: 'In  all  cases  where  any  property  is 
held  by  trustees  in  trust  for  an  infant, 
either  absolutely  or  contingently  on  his  at- 
taining the  age  of  twenty-one  years,  or  on 
the  occurrence  of  any  event  previously  to 
his  attaining  that  age,  it  shall  be  lawful  for 
such  trustees,  at  l£eir  sole  discretion,  to 
pay  to  the  guardians  (if  any)  of  such  in- 
fant or  otherwise  to  apply  for  or  towards 
the  maintenance  or  education  of  such  in- 
fant the  whole  or  any  part  of  the  income 
to  which  such  infant  may  be  entitled  in 
respect  of  such  property,  whether  there  be 
any  other  fund  applicable  to  the  same  pur- 
pose, or  any  other  person  bound  by  law 
to  provide  for  such  maintenance  or  educa- 
tion or  not." 

This  provision  was  superseded  and  ex- 
tended by  the  conveyancing  and  property 
act  (44  and  45  Vict.  chap.  41)  section  43 
of  which  provides:  "Where  any  property 
is  held  by  trustees  in  trust  for  an  infant, 
whether  for  life  or  for  any  greater  interest, 
and  whether  absolutely  or  contingently  on 
his  attaining  the  age  of  twenty-one  years, 
or  on  the  occurrence  of  any  event  before 
attaining  that  age,  the  trustees  may  at 
their  sole  discretion  pay  to  the  infant's 
parent  or  guardian  (if  any),  or  otherwise 
apply  for  or  towards  the  infant's  mainte- 
nance, education,  or  benefit  the  income  of 
that  property  or  any  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the 
same  purpose  or  any  person  bound  by  law 
to  provide  for  the  infant's  maintenance  or 
education  or  not.  .  .  .  This  section  ap- 
plies only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument 
under  which  the  interest  of  the  infant 
arises,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  pro- 
visions therein  contained." 

Such  "a  contrary  intention"  is  not  ev- 
idenced by  a  direction  to  accumulate  the 
ineome  of  an  infant's  trust  fund,  such  direc- 
tion being  held  to  be  intended  to  preserve 
the  income,  and  not  to  prevent  the  applica- 
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tion  of  it  to  their  benefit  if  necessary.  Re 
Thatcher,  L.  R.  26  Ch.  Div.  426,  53  L.  J. 
Ch.  N.  8.  1050,  32  Week.  Rep.  679. 

In  New  York,  it  is  provided  by  statute 
that  where  the  rents  and  profits  of  real 
estate  or  the  income  of  personal  property 
are  directed  to  be  accumulated  for  the  ben- 
efit of  a  minor,  when  such  minor  shall  be 
destitute  of  other  means  of  support  or 
education  the  supreme  court  at  special  term, 
and,  where  such  accumulation  has  been 
directed  by  a  last  will  and  testament,  the 
surrogate  court  of  any  county  in  which 
such  last  will  and  testament  has  been  ad- 
mitted to  probate,  upon  the  application  of 
such  minor  or  his  guardian,  may  direct 
a  suitable  sum  out  o7  the  moneys  accumu- 
lated to  be  applied  for  his  support  or 
education. 

This  provision  was  applied  in  Re  Fritts, 
19  Misc.  402,  44  N.  Y.  Supp.  344,  where  a 
will  was  construed  as  creating  a  trust  for 
the  accumulation  of  the  rents  and  profits 
of  an  estate  during  the  minority  of  the 
devisee. 

And  in  Re  Wagner,  81  App.  Div.  163, 
80  N.  Y.  Supp.  785,  this  statutory  provi- 
sion was  held  applicable  notwithstanding 
a  gift  over  in  event  of  the  death  of  the 
beneficiary  before  arriving  at  the  age  of 
twenty -one  years;  the  court  basing  its  con- 
clusion upon  the  circumstance  that  under 
the  provisions  of  the  New  York  statutes 
a  direction  to  accumulate,  to  be  valid,  must 
be  for  the  benefit  of  an  infant  and  terminate 
at  or  before  the  expiration  of  the  minority, 
so  that  in  any  event  the  infant  must  be 
entitled  to  the  income. 

A  like  conclusion  was  reached  in  Re 
Lehman,  2  App.  Div.  631,  37  N.  Y.  Supp. 
1086,  although  the  will  contained  a  gift  over 
in  event  of  the  death  of  the  legatee  during 
minority. 

While  the  power  of  courts  of  equity  to 
hasten  enjoyment  of  a  trust  fund  is  most 
frequently  exercised  for  the  benefit  of  in- 
fants, it  has  also  been  exercised  in  other 
cases  where  the  exigencies  of  the  situation 
have  seemed  to  demand  it. 

In  Pennington  v.  Metropolitan  Museum 
of  Art,  65  N.  J.  Eq.  11,  55  Atl.  468,  a  tes- 
tator had  given  real  and  personal  property 
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in  trust  to  apply  the  income  therefrom 
(1)  to  the  payment  of  all  taxes  and  assess- 
ments and  other  impositions  upon  the  trust 
fund;  (2)  to  the  payment  of  $500  annually 
to  each  of  two  persons  as  long  as  he  should 
live;  (3)  to  use  and  apply  the  remainder 
in  improvements  upon  the  real  estate  held 
in  trust,  and,  if  there  should  still  remain 
a  balance,  to  pay  it  to  the  Metropolitan 
Museum  of  Art  for  the  purpose  of  founding 
or  increasing  an  endowment  fund.  Upon 
the  death  of  the  longest  liver  of  the  two 
annuitants,  the  entire  trust  estate  was 
given  to  the  Metropolitan  Museum.  The 
income  of  the  whole  fund  having  become 
insufficient  to  discharge  the  annual  taxes 
imposed  upon  the  real  estate  in  the  trust, 
and  there  being  no  reason  to  anticipate 
that  the  income  would  thereafter  become 
sufficient  to  pay  the  taxes  and  other  im- 
positions, thereon,  the  Metropolitan  Mu- 
seum, upon  a  bill  for  relief  filed  by  the 
trustees  respecting  the  disposition  and 
management  of  the  trust  fund,  joined  with 
the  trustees  in  praying  that  it  might  be 
put  in  immediate  possession  of  the  real 
estate  in  the  trust,  undertaking  to  exonerate 
the  trustees  thereafter  from  the  payment 
of  any  taxes,  etc.,  thereon.  It  appeared 
that  if  the  trustees  could  be  relieved  from 
the  burden  arising  from  the  requirement 
to  pay  the  impositions  on  the  real  estate  in- 
cluded in  the  trust,  the  income  from  the 
personalty  included  therein  would  not 
only  suffice  to  pay  the  annual  legacies,  but 
would  leave  a  large  surplus.  The  value 
of  the  trust  estate  was  so  large  that  it 
was  clear  that  the  testator's  sole  purpose 
could  not  be  to  secure  the  annual  payment 
of  the  comparatively  paltry  sums  given 
to  the  annuitants;  but  in  probability  he 
contemplated  that  the  income  from  the  per- 
sonal estate  and  such  of  the  real  estate  as 
produced  income  would  always  be  sufficient 
to  satisfy  the  primary  charges  imposed 
thereon  and  the  annual  sums  directed  to 
be  paid,  and  that  his  purpose  was  to  keep 
the  nonimproved  and  nonincome-producing 
real  estate  in  tlie  trust  until  its  termina- 
tion, when  the  ultimate  beneficiary  would 
receive  it  with  the  benefit  of  the  unearned 
increment.  To  grant  the  prayer  that  im- 
mediate possession  of  the  real  estate  might 
be  given  would,  therefore,  efi'ect  a  change  in 
the  scheme  of  the  trust  as  devised  by  the 
testator.  It  was  held  that  if  the  testator 
did  not  anticipate  and  provide  for  the  in- 
come being  exhausted  by  the  impositions 
upon  the  real  estate,  and  if  by  a  change  of 
the  scheme  of  the  management  of  the  trust 
the  benefits  intended  for  the  annuitants 
and  the  residuary  beneficiary  might  be  car- 
ried out,  a  court  of  equity,  with  the  consent 
of  the  latter,  had  the  power  to  direct  and 
instruct  the  trustees  to  so  change  the  scheme 
of  the  trust  as  to  effectuate  the  testator's 
intention.  The  court  said:  ''It  cannot, 
however,  be  open  to  doubt  that  a  court  of 
equity,  in  dealing  with  trusts,  has  a  right 
to  break  in  upon  and  thwart  the  expressed 
will  of  the  creator  of  the  trust  in  some 
cases.  A  notable  example  of  such  a  case  is 
46  L.R.A.(N.S.) 


when  the  trustee,  to  whom  the  creator  of 
the  trust  has  expressly  given  power  of  man- 
agement and  control,  becomes  incompetent, 
or  is  misconducting  himself,  to  the  peril  of 
the  trust  and  those  interested  therein,  this 
court  has  never  hesitated  to  remove  such 
a   trustee   and   to   substitute   its   own   ap- 
pointee.   The  reason  for  such  action  is  evi- 
dently necessity,  and  its  purpose  is  to  carry 
out  the  expressed  intention  of  the  creator 
of  the  trust,  which  intention   is  imperiled 
if  his  appointment  of  a  trustee  cannot  be 
revoked    for   good    reasons,   and    a   trustee 
substituted  by  the  degree  of  the  courts    If 
trustees  disclose  a  situation  of  their  trust 
in  which  a  slavish  adherence  to  the  terms 
of  the  trust  will  operate  to  wholly  prevent 
the   benefits   intended   by   its  creator,  and 
they  seek  instructions  and  directions  as  to 
their   duty,    I   think   that   instruction   and 
directions  for  a  course   of  conduct  which, 
though   differing   from   that   prescribed   by 
the  terms  of  the  trust,  will  actually  carry 
out   the   intent   of   the   creator,   may   well 
be  grounded  upon  and  sustained  by  the  ne- 
cessity of  the  case.     The  benefits  intended 
for  the  beneficiaries  are  the  main  subjects 
of    consideration.      The    modes    in    which 
those   benefits    may    be   attained    are   inci- 
dental, and  necessity  may  require  a  change 
of  mode  to  produce  the  intended  effect.    The 
power  of  the  court  may  well  be  exercised 
in  a  case  of  evident  necessity.     How  far  it 
may  extend  on  other  grounds  need  not  be 
considered.    It  is  not  improper  to  add  that 
I  should  find  extreme  difficulty  in  applying 
even  the  doctrine  of  necessity    to    a    case 
where  the  creator  of  the  trust  has  plainly 
disclosed  an  intent  to  limit  the  benefit  he 
intended,  by  an  adherence  to  a  course  of 
conduct     expressly     mapped    out,    in    the 
management  of  the  trust.     In  the  present 
case,  if  we  assume  that  the  testator  contem- 
plated a  situation  such  as  now  confronts  the 
trustees,  and  made  express  provision  for  it, 
how  could  it  be  maintained  that  any  neces- 
sity existed  requiring  the  court  to  direct  the 
trustees  to  take  another  course  of  conduct 
on  the  mere  ground  that  it  would  be  more 
beneficial  than  that  course  which  the  tes- 
tator prescribed?" 

In  Re  Colson,  Kay,  133,  2  Eq.  Rep.  257, 
23  L.  J.  Ch.  N.  S.  155,  2  Week.  Rep.  Ill, 
where  a  testator  created  a  trust  in  certain 
personal  property,  to  continue  for  sixty 
years,  or,  if  the  law  would  not  allow  that, 
then  during  the  lives  of  his  two  sons,  and 
of  the  survivor,  and  for  a  further  period  of 
twenty-one  years,  the  income  of  which  wan 
to  be  used  in  keeping  in  repair  property 
devised  to  his  sons  in  tail,  and  further 
directed  that  the  surplus  income  should  be 
paid  to  the  person  who  should  for  the  time 
oeing  be  in  possession  of  such  property  un- 
der the  devise  in  his  will  during  the  contin- 
uance of  the  trust,  and  after  the  expira- 
tion thereof  he  directed  the  trustees  to  pay 
over  the  trust  fund,  one  half  to  the  person 
then  in  possession  of  each  of  the  farm^j 
devised,  provided  that  such  persons  were 
one  of  his  sons  or  a  descendant  of  one  of 
his  sons,  and,  if  not,  then  he  gave  it  over. 
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The  sons  by  joining  with  their  eldest  sons 
in  a  disentailing  deed  having  cut  off  the 
entail,  it  was  held  that  as  the  testator  in- 
tended that  whoever  took  the  estates  for 
an  absolute  interest  should  have  the  fund 
as  well,  and  the  law  having  enabled  the 
parties  to  accelerate  the  interest  in  the 
real  estate,  the  enjoyment  of  the  fund  must 
bo  accelerated  also. 

Where  theree  is  an  absolutely  vested 
dft  made  payable  at  a  future  event,  as 
upon  the  legatee's  attaining  a  certain  age, 

T  upon  the  decease  of  an  annuitant,  with  a 
ilireetion  to  accumulate  the  income  in  the 
meantime  and  pay  it  with  the  principal, 
the  court  will  not  enforce  the  trust  for 
accumulation,  in  which  no  person  has  any 
interest  but  the  legatee.  Wharton  v.  Mas- 
t^rman  [1896]  A.  C.  186,  64  L.  J.  Ch.  N.  S. 
369.  11  Reports,  169,  72  L.  T.  N.  S.  431. 
43  Week.  Rep.  449;  Saunders  v.  Vantier, 
4  Beav.  115;  Josselyn  v.  Josselyn,  9  Sim. 
63;  Rocke  v.  Rocke,  9  Beav.  66;  Gosling  v. 
Gogling,  Johns.  V.  C.  (Eng.)  265,  6  Jur. 
X.  S.  910;  Coventry  v.  Coventry,  2  Den.  A 
S.  470,  13  L.  T.  N.  S.  83,  13  Week.  Rep. 
9<«5:  Re  Jacob,  29  Beav.  402. 

This  principle  is  as  applicable  where  the 
kgatee  is  a  charity  as  where  he  is  an  in- 
flividual.  Wharton  v.  Masterman  [18951 
\.  C.  186,  64  L.  J.  Ch.  N.  S.  369,  11  Reports, 
:t;9,  72  L.  T.  N.  S.  431,  43  Week.  Rep.  449. 
It  is  difficult  to  tell  whether  this  doc- 
trine is  baaed  upon  the  idea  that  the  post- 
pnnemcnt  of  enjoyment  is  invalid  for 
repugnancy  to  the  gift,  or  whether  it  is  slm- 
'ly  an  exercise  of  the  power  of  equity  over 
liie  trust.  The  former  idea  seems  to  have 
iteen  entertained  by  the  vice  chancellor  i>i 

Moling  ▼.  Gosling,  Johns.  V.  C.  (Eng.), 
irlo.  who  said:  "The  principle  of  this  court 
liag  always  been  to  recognize  the  right  of 
all  persons  who  attain  the  age  of  twenty- 
■>ne  to  enter  upon  the  absolute  use  and  en- 
joyment of  the  property  given  to  them  by 
3  willy  notwithstanding  any  directions  by 
tbe  testator  to  the  effect  that  they  arc  not 
t<>  enjoy  it  until  a  later  age, — unless,  dur- 
ing the  interval  the  property  is  given  for 
tie  benefit  of  another.  If  the  property  is 
'n.e  theirs,  it  is  useless  for  the  testatoi 
t>  attempt  to  impose  any  fetter  upon  their 
•njoTment  of  it  in  full  so  soon  as  they  at- 
tain twenty-one.     And  upon  that  principle, 

nl^s  there  is  in  the  will,  or  in  some  codi 
to  it,  a  clear  indication  of  an  intention 

:i  the  part  of  the  testator,  not  only  that 

>  devisees  are  not  to  have  the  enjoyment 
■'  the  property  he  has  devised  to  them 
'  itil  they  attain  twenty-five,  but  that  some 

^ler  person  is  to  have  that  enjoyment, — 

r  imless  the  property  is  so  clearly  taken 

5  ay  from  the  devisees  up  .to  the  time  of 
!    *    ir  attaining  twenty-five    as    to    induce 
t^e  court  to  hold  that,  as  to  the  previous 
>nt£  and   profits  there  has  been  an  intes- 
tacy,— ^the  court  does  not  hesitate  to  strike 

•Jt  of  the  will  any  direction  that  the  dev- 
-«p«:<<  shall   not  enjoy  it  in  full  until  they 
attain  the  age  of  twenty-five  years." 
But  where  the  testator  has  devised  h'lA 

'tate  in  trust  for  all  his  children  tp  be  ftc- 


cumulated  for  fifteen  years,  the  court  will 
not  direct  the  trust  fund  to  be  paid  over 
to  the  beneficiaries  who  are  or  who  shall 
become  of  age,  on  the  ground  that  one 
of  the  sons  has  no  trade  or  profession  by 
which  to  live  and  no  means,  and  one  of  the 
daughters  is  a  widow,  with  a  family  of 
small  children,  and  without  means  except 
as  may  come  to  them  through  the  estate: 
although  it  may,  on  a  proper  case  being 
made  out,  order  the  trustee  to  anticipate 
the  time  of  payment  under  the  will  so  far 
as  it  may  be  shown  to  be  necessary  for  the 
maintenance  of  the  devisees.  Rhoads  v. 
Rhoads,  43  111.  239. 

Where  an  accumulation  of  a  trust  fund 
for  a  charitable  purpose  is  directed,  the 
courts  will  interpose  to  prevent  an  unrea- 
sonable accumulation.  See  Brigham  v.  Peter 
Bent  Brigham  Hospital,  67  C.  C.  A.  393, 
134  Fed.  613;  Girard  Trust  Co.  v.  Russell, 
102  C.  C.  A.  592,  179  Fed.  446;  Duggan  v. 
Slocum,  34  C.  C.  A.  676,  63  U.  S.  App.  149, 
92  Fed.  806;  Woodruff  v.  Marsh,  63  Conn. 
125,  38  Am.  St.  Rep.  346,  26  Atl.  896; 
Odell  V.  OdeU,  10  Allen,  1;  St.  PauPs 
Church  V.  Atty.  Gen.  164  Mass.  188,  41 
N.   E.   231. 

To  authorize  interference  by  a  court  of 
equity  with  an  accumulation  directed  by 
a  testator  for  a  charitable  purpose,  the 
accumulation  should  be  unreasonable,  un- 
necessary, and  to  the  public  injury.  It 
is  not  enough  that  the  trustees  are  not 
desirous  to  continue  it,  or  that  anyone  in 
behalf  of  the  charity  asks  that  it  be  not 
continued.  The  court  must  be  satisfied 
that  there  is  a  good  cause  why  the  testator's 
directions  should  not  be  carried  out.  St. 
PauFs  Church  v.  Atty.  Gen.  164  Mass.  188, 
41  N.  E.  231. 

In  Biddle's  Appeal,  99  Pa.  525,  where  a 
testator  devised  his  estate  in  trust  to  per- 
mit a  certain  person  to  occupy  certain 
premises  during  her  lifetime,  and  out  of  the 
income  of  the  rest  of  his  estate  to  pay  in- 
surance, taxes,  and  divers  annuities,  and 
(tfter  the  death  of  the  life  tenant  and  of  the 
annuitants  to  convey  and  transfer  the  whole 
estate,  with  the  accumulations,  to  a  charity, 
the  court  refused  to  sanction  a  transfer,  be- 
fore the  death  of  the  life  tenant  and  the  an- 
nuitants, of  the  residue  remaining  after 
setting  aside  a  fund  the  interest  whereof 
was  sufficient  to  pay  such  taxes,  insurance, 
and  annuities.  The  court  said:  "Why, 
then,  shall  the  clear  and  explicit  directions 
of  the  testator  be  disobeyed?  His  right  to 
postpone  the  time  when  the  hospital  shall 
enjoy  the  fruit  of  his  bounty  cannot  be  de* 
nied.  It  is  not  in  conflict  with  any  princi- 
ple of  public  policy,  of  religion,  or  morality, 
and  does  not  impinge  on  any  statute.  Full 
effect  must  therefore  be  given  to  the  clear 
intent  of  the  will.  Bainbridge's  Appeal,  97 
Pa.  482.  Reasons  satisfactorv  to  the  tea- 
tator  induced  him  to  withhold  all  aid  from 
the  hospital  until  tlie  time  when  the  whole 
trust  of  the  executors  was  to  be  determined. 
In  giving  construction  to  this  will,  we  need 
not  seek  for  the  motive  of  the  testator.  It 
was  not  necessary  for  him  to  stat»  it,  wd 
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he  has  not  His  beneficiaries  have  no  right 
to  inquire  his  reasons  for  giving  at  once  to 
some,  and  after  a  long  interval,  to  others. 
He  mav  have  thought  it  for  the  best  inter- 
ests of  the  hospital  to  withhold  his  aid 
until  he  could  give  it  the  whole  residuary 
fund  of  his  large  estate.  He  may  have 
thought  its  future  necessities  would  be 
greater  than  the  present.  In  the  absence  of 
reasons  stated  by  him,  we  must  not  con- 
jecture some,  and  thereby  prevent  the 
reasonable  and  natural  meaning  of  the  lan- 
guage used.  As  was  said  in  Bainbridge's 
Appeal,  supra,  the  testator  may  have 
thought,  as  the  good  man  of  the  honest 
house  said  to  the  laborer  who  complained  of 
the  inequality  of  the  payment,  is  it  not 
lawful  for  me  to  do  what  I  will  with  mine 
ownT  It  is  of  no  consequence  that  we  may 
think  the  testator  might  well  have  given  a 
portion  of  his  estate  to  the  hospital  on  his 
death,  or  at  some  earlier  period  of  time, 
than  expressed  in  his  will.  He  thought 
otherwise,  and  the  opinion  of  others  as  to 
what  he  oucht  to  have  done  cannot  be 
substituted  for  what  he  did  do." 

E.  S.  0. 
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MOBILE  &  OHIO  RAILROAD  COMPANY, 

Appt., 

V. 

MRS.  SALLDB  D.  MORELAND. 

(—  Miss.  — ,  61  So.  424.) 

Damages  ^  punitive  ^  refusal  to  per- 
mit passenger  to  leave  train. 

Punitive  damages  may  be  awarded 
against  a  railroad  company  which  refuses 
to  stop  a  train  upon  request  at  a  flag  sta- 
tion at  which  a  passenger  is  entitled  to 
alight. 

(March   31,    1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wayne  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  defendant's  refusal 
to  permit  plaintiff  to  leave  its  train  at  her 
destination.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carl  Fox,  for  appellant: 

By  reason  of  an  inadvertent  failure  to 
stop  a  train  at  a  station  where  a  passenger 
has  a  right  to  disembark,  the  railroad  com- 
pany does  not  lose  all  of  its  rights  with  re- 
spect to  the  running  of  the  train. 

Yazoo  &  M.  Valley  R.  Co.  v.  Hardie,  100 

Note.  —  As  to  measure  of  damages  for 
carrying  passenger  beyond  destination,  see 
notes  to  Dalton  v.  Kansas  Citv,  Ft.  S.  &  M. 
R.  Co.  17  L.R.A.(N.S.)  1226;  and  Ft.  Smith 
&  W.  R.  Co.  V.  Ford,  41  L.R.A.(N.S.)  745. 
46  L.R.A.(Ni3.) 


Miss.  132,  34  L.R.A.(N.S.)  740,  65  Sa  42, 
967. 

It  is  not  required  to  stop  between  sta- 
tions. 

Mississippi  &  T.  R.  Co.  v.  GUI,  66  Miss. 
39,  6  So.  393. 

Mr.  J.  M.  Boone,  also  for  appellant: 

Where  the  act  is  done  without  any  bad 
intention,  there  is  no  ground  under  which 
punitive  damages  can  be  awarded. 

Philadelphia,  W.  &  B.  R.  Co.  v.  Hoeflich, 
62  Md.  300,  50  Am.  Rep.  223,  8  Am.  Neg. 
Cas.  348;  Yazoo  &  M.  Valley  R.  Co.  v.  Har- 
die, 100  Miss.  132,  34  L.R.A.(N.S.)  740, 
55  So.  42,  967;  Alabama  &  V.  R.  Co.  v. 
Lowry,   100   Miss.   860,  57   Sa   289. 

Messrs.  Heidelberg  St  Heidelberf^  for 
appellee. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

Shubuta  and  Boyce  are  two  near-by  vil- 
lages, situated  on  the  railroad  of  appellant. 
Plaintiff  below,  appellee  here,  purchased 
a  ticket  at  Shubuta  which  entitled  her 
to  carriage  from  that  station  to  Boyce, 
and  then  embarked  upon  one  of  appellant's 
passenger  trains.  This  ticket  was  delivered 
to  .the  conductor  of  the  train.  Boyce  was  a 
flag  station,  at  which  the  trains  did  not 
stop  to  take  up  passengers  unless  flagged; 
but  tickets  were  sold  from  other  stations 
to  Boyce,  and  whether  it  was  a  flag  station, 
or  a  station  at  which  all  trains  stopped, 
can  have  no  significance  in  this  case,  as 
appellee  had  the  same  right  to  have  the 
train  upon  which  she  had  taken  passage 
stopped  long  enough  for  her  to  disembark, 
as  she  would  have  had  had  her  destination 
been  a  regular  stop.  When  the  train 
reached  Boyce,  appellee,  discovering  that 
she  was  being  taken  by  her  station,  imme- 
diately informed  the  flagman  that  she  had 
a  ticket  to  Boyoe,  and  asked  that  the  train 
be  stopped.  The  flagman  replied  that  he 
would  not  stop  the  train.  Appellee  insist- 
ed, telling  him  that  she  was  anxious  to  stop 
in  order  that  she  might  send  her  daughter 
to  Shubuta  to  take  her  place  at  the  bed- 
side of  a  grandchild,  then  dangerously  ill. 
The  flagman  still  declined  to  stop  the  train, 
but  leisurely  left  the  coach,  apparently 
in  search  of  the  conductor,  and  soon  there- 
after the  conductor  came  into  the  coach, 
where  he  found  appellee  in  tears  and  much 
distressed.  Appellee  besought  the  conduc- 
tor to  stop  the  train,  telling  him  also,  why 
she  desired  to  reach  her  daughter  imme- 
diately. The  conductor  also  refused  to  stop 
the  train,  because,  in  his  opinion,  he  would 
by  doing  so  violate  the  laws  of  the  state. 

Appellee  then  said  that  she  would   see 
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if  something  else  could  not  be  done,  and. 
according  to  her  testimony,  the  conductor 
•*sneeringly"  said,  "You  can  sue  the  com- 
pany." Appellee  was  carried  on  to  the 
next  station  and  furnished  transportation 
back  to  Boyce,  after  having  remained  at 
this  station  about  three  hours.  It  appears 
from  the  evidence  of  the  conductor  that  he 
could  have  stopped  the  train  when  requested 
in  about  one-half  minute.  The  excuse  giv- 
en for  failure  to  stop  the  train  at  Boyce 
was  inadvertence  and  forgetfulness.  It 
seems  that  the  conductor  at  first  denied 
that  appellee  had  a  ticket,  but,  discovering 
his  error,  he  finally  admitted  the  fact.  In 
this  state  of  the  record,  the  trial  court  by 
its  instructions  authorized  the  jury  to  find 
exemplary  damages.  The  verdict  of  the 
jury  was  for  plaintiff,  assessing  her  dam- 
ages at  $500. 

The  instruction  authorizing  the  jury  to 
find  punitory  damages  is  complained  of  by 
appellant,  and  Yazoo  &  M.  Valley  R.  Co. 
V.  Hardie,  100  Miss.  132,  34  L.R.A.(N.S.) 
740,  742,  55  So.  42,  967,  is  relied  on  for 
a  reversal.  Without  commenting  on  this 
case,  we  think  it  is  easily  distinguishable 
from  the  present  case.  In  that  case  the  pas- 
senger demanded  that  the  train  be  backed 
to  the  station,  and  the  court  decided,  for 
the  reasons  given  in  the  opinion,  that  she 
did  not  have  the  right  to  make  this  demand 
under  the  circumstances  disclosed  by  the 
record.  Whether  the  court  correctly  an- 
nounced the  law  in  that  case  is  not  now 
before  na,  as  in  this  case  the  passenger  mere- 
ly preferred  the  reasonable  request  that 
she  be  permitted  to  get  off  the  train,  and 
hhe  did  not  even  demand  that  she  be  put 
off  at  the  place  where  the  company  con- 
tracted with  her  to  stop  its  train  long 
enough  for  her  to  alight  with  safety.  The 
record  shows  that  appellee's  rights  under 
her  contract  of  carriage  were  entirely  ig- 
nored, and  when  an  opportunity  was  of- 
fered appellant's  servants  to  right  the 
wrong  they  capriciously  and  orusquely  de- 
clined to  make  amends. 

It  is  insisted  that  there  was  an  utter 
absence  of  evidence  to  establish  any  infer- 
ence of  insult;  and  while  we  do  not  concur 
with  appellant's  counsel  in  this  contention, 
we  think  under  the  undisputed  facts  of 
this  ease  the  refusal  of  appellant's  servants 
to  comply  with  appellee's  reasonable  de- 
mand, courteously  made,  was  tantamount 
to  a  wilful  and  wanton  disregard  of  ap- 
pellee's contractual  rights  and  defendant's 
plain  duty  as  a  common  carrier  of  passen- 
;(er«.     • 

Afiirmed. 
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V. 

H.  L.  COX,  Appt. 

(—  S.  C.  — •,  77   8.  E.  933.) 

Landlord  and  tenant  »  cropper  — 
abandonment  of  crop  —  eifect. 

A  cropper  forfeits  all  interest  in  the  crop 
by  voluntarily  abandoning  it  without  rea- 
sonable cause  or  excuse. 

(Woods,  J.,  dissents.) 

(AprU  1,  1913.) 

Xote.  —  Tetutnt'e  or  cropper^s  abandon' 
ment  of  crop  as  affecting  riglits  and 
interests  therein, 

I.  Introduction,  53. 
II.  Voluntary  abandonment. 

a.  Croppers,  53. 

b.  Tenants. 

1.  Rights  of  landlord  or  tenant 

in  general,  55. 

2.  Righte  as  against  purchaser. 

creditor,  or  lienor,  50. 

c.  Miscellaneous,   58. 

III.  Involuntary  abandonment,  59. 

J.  Inirodtiction, 

This  note  includes  cases  of  voluntary  and 
involuntary  abandonment,  in  other  words, 
cases  where  the  cropper  or  tenant  was  eject- 
ed, as  well  as  where  he  voluntarily  aban- 
doned the  crop  or  premises.  It  does  not, 
however,  deal  with  the  general  question  of 
"away  going"  crops  or  emblements,  where 
the  question  was  as  to  the  tenant's  right  to 
growing  crops  upon  his  leaving  the  premises 
at  the  expiration  of  his  term.  Cases  of 
tenancies  at  will  are  also  excluded,  the 
Rsme  being  included  in  a  note  to  Evans  v. 
Watkins,  41  L.R.A.(N.S.)  404,  on  right  of 
tenant  at  will  to  crops.  The  note  does  not 
deal  with  the  question  of  the  respective 
rights  of  a  tenant  and  purchaser  of  the 
premises  at  foreclosure  or  execution  sale, 
except  where  it  appeared  that  the  sale  was 
followed  by  an  abandonment  or  eviction  of 
the  tenant. 

Upon  the  question  in  general  as  to  the 
right  to  emblements  as  between  landlord 
and  tenant,  see  notes  to  Lafferty  v.  Schuyl- 
kill River  East  Side  R.  Co.  3  L.R.A.  124,  and 
Batterman  v.  Albright,  11  L.R.A.  800. 

As  to  measure  of  damages  for  forcing 
cropper  from  premises,  see  note  to  Crews  y, 
Cortez,  38  L.R.A.(N.S.)  714. 

■ 

II.  Voluntary  abandonment. 

a.  Croppers, 

As  to  relation  of  a  cropper  to  the  land- 
owner, i.  e.,  as  servant  or  tenant,  see  note 
to  Bourland  v.  McKnight,  4  L.RA.(N.8.) 
698. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court 
for  Charleston  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  a  share  in 
a  crop  which  had  been  raised  by  plaintiff 
on  defendant's  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  J.  Blank,  for  appellant: 

Plaintiff  was  a  mere  laborer  in  the  em- 
ploy of  the  defendant,  and  he  had  no  inter- 
est in  the  crop. 

Carpenter  v.  Strickland,  20  S.  C.  1;  Huff 
V.  Watkins,  15  S.  C.  82,  40  Am.  Rep.  680. 

Mr.  F.  F.  Uerndon  for  respondent. 

Hydrick,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  brought  this  action  to  recover 
the  value  of  his  share  of  a  cotton  crop 
raised   on   defendant's   land,   and   also   the 


value  of  certain  small  crops  which  be- 
longed to  him  individually.  He  alleged 
that  defendant  compelled  him  to  leave  hh 
place  in  August,  and  refused  to  allow  him 
to  gather  the  crops,  and  that  defendant 
had  gathered  and  appropriated  them  to  his 
own  use.  Defendant  denied  that  he  had 
compelled  plaintiff  to  leave,  and  alleged 
that,  having  violated  the  terms  of  the  con- 
tract, plaintiff  abandoned  the  crop  and  left, 
and  he  was  put  to  the  expense  of  raising 
and  harvesting  it,  and,  after  deducting 
said  expense  and  plaintiff's  indebtedness  to 
him,  there  was  nothing  left  of  plaintiffs 
share. 

There  was  sharp  conflict  in  the  testi- 
mony as  to  whose  fault  caused  the  breach 
of  the  contract.  Defendant's  attorney  re- 
quested the  court  to  charge:  "It  is  incum- 
bent upon  the  plaintiff  to  show  by  prepon- 


In  12  Cyc.  979,  a  cropper  is  defined  as  one 
who,  having  no  interest  in  the  land,  works  it 
in  consideration  of  receiving  a  portion  of 
the  crop  for  his  labor;  and  it  is  said  that 
if  the  language  of  the  contract  imports  a 
present  demise  of  any  character,  by  which 
any  interest  in  the  land  passes  to  the  oc- 
cupier, or  by  which  he  obtains  the  right  of 
exclusive  possession,  the  relation  of  the 
parties  becomes  that  of  landlord  and  ten- 
ant; but  if  the  contract  does  not  contain 
Innguage  importing  a  conveyance  of  any 
interest  in  the  land,  or  by  its  express  terms 
the  general  possession  is  reserved  by  the 
owner,  the  occupant  becomes  a  mere  crop- 
per; that  a  cropper  has  no  legal  possession 
of  the  premises  further  than  as  an  employee, 
and  that,  before  division,  the  whole  crop  is 
the  property  of  the  landowner,  and  the  crop- 
per has  no  legal  title  to  any  part  thereof 
which  he  can  assign  or  convey,  or  which  can 
be  subjer'ted  to  the  payment  of  his  debts. 

The  rule  laid  down  in  Salley  v.  Cox,  that 
if  a  cropper,  without  reasonable  cause, 
voluntarily  abandons  a  crop,  he  loses  all 
interest  therein,  is  supported  by  the  de- 
cision in  Thigpen  v.  Leigh,  93  N.  C.  47, 
where  the  point  in  issue  was  whether  one 
who  had  an  agricultural  lien  upon  the  crop 
for  advances  to  the  cropper  could  recover 
from  the  landowner,  who  had  cultivated  and 
marketed  it  after  its  abandonment,  a  bal- 
ance remaining  after  deducting  the  rent  and 
expenses  of  caring  for  the  crop;  and  it  was 
held  that  since,  by  his  advances,  the  plain- 
tiff acquired  no  right  of  property  in  the 
crop,  but  only  the  right  to  have  his  advances 
repaid  out  of  the  cropper's  share,  and  the 
cropper  had  lost  all  interest  by  his  abandon- 
ment, there  was  nothing  left  upon  which 
the  lien  could  operate  and  out  of  which  the 
demand  could  be  satisfied,  and  therefore  the 
lienor  could  not  recover.  The  latter  had 
declined  an  offer  of  the  landowner  to  allow 
him  to  carry  the  crop  to  completion,  but 
this  is  referred  to  only  as  showing  that  the 
justice  of  the  case  in  this  instance  was  also 
with  the  landowner.  For  a  somewhat 
similar  case,  where  the  relation  of  the 
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parties  was  that  of  landlord  and  tenant,  see 
Wheat  V.  Watson,  67  Ala.  581,  under  *'Ten- 
ants,"  infra. 

But  it  has  been  held  that  where  a  cropper 
justifiably  abandons  a  crop  by  reason  of  the 
landowner's  refusal  to  comply  with  the  con- 
tract, and  the  latter  takes  possession  and 
disposes  of  the  crop,  he  must  account  to  the 
cropper  for  the  value  of  his  share.  Young 
v.-  Gay,  41  La.  Ann.  768,  6  So.  608,  where 
the  cropper  abandoned  the  crop  on  account 
of  the  landowner's  failure  to  advance  money 
according  to  the  contract  for  removing  the 
crop,  and  it  was  held  that  the  landowner 
who  disposed  of  the  crop,  must  account  to 
the  cropper  for  his  share,  determined  in  this 
instance  according  to  the  value  of  the  crop 
as -it  stood  in  the  field  when  the  contract 
was  terminated  by  the  wrongful  act  of  the 
landowner. 

A  farm  hand  who  had  agreed  with  the 
owner  to  work  for  a  certain  length  of  time, 
in  consideration  of  a  stated  sum  per  month 
and  the  use  of  an  acre  of  land,  and  who. 
after  planting  a  crop  upon  the  acre,  leaves 
the  service  without  cause,  forfeits  his  inter- 
est in  the  growing  crop.  Butler  v.  Rice,  17 
Hun,  406.  It  was  held  that  the  landowner 
was  entitled  to  the  crop,  although,  in  a 
previous  action  by  him  against  the  laborer 
for  damages  for  breach  of  contract,  he  had 
recovered  for  the  seed  and  for  work  done 
upon  the  land  in  preparing  it  for  the  crop. 

In  the  abstract  reported  in  the  case  of 
Kenna  v.  Nugent,  Ir.  Rep.  7  C.  L.  464,  it 
was  said  that,  "where  the  herd  of  the  evict- 
ed tenant  held  as  a  part  of  his  wages  and 
had  sown  with  oats  and  potatoes  3  roods  of 
the  evicted  farm,  .  .  .  the  evicted  ten- 
ant was  entitled  to  avail  himself  of  these 
crops  as  emblements." 

Since,  until  division,  the  landowner  is  the 
legal  owner  of  the  entire  crop,  he  can  re- 
cover in  replevin  that  part  of  it  which  the 
cropper  harvests  and  removes  against  his 
objection,  where  it  has  been  cared  for  by 
him  after  abandonment  by  the  cropper. 
Kellv  V.  Rummerfield,  117  Wis.  620,  98  Am. 
St.  Rep.  951,  94  N.  W.  649. 
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derance  of  evidence  that  he  executed  his 
part  of  the  agreement  as  alleged  in  the 
complaint;  and  if  he  has  failed  to  do  so,  or 
did  not  carry  out  and  execute  his  part  of 
the  agreement,  or  voluntarily  abandoned 
said  crop,  you  must  find  for  defendant." 
The  court  declined  to  charge  this  request, 
but  charged,  in  response  thereto,  as  fol- 
lows: "If  the  plaintiff  had  a  contract  with 
the  defendant  and  abandoned  the  crop,  and 
made  it  necessary  for  the  defendant  to 
gather  it,  the  defendant  would  be  allowed 
to  charge  whatever  it  cost  him  to  gather 
the  crop.  I  will  go  to  that  extent  and 
charge  you  that." 

We  think  his  Honor  erred  in  so  charg- 
ing; for  in  the  connection  in  which  it  was 
given,  the  instruction  necessarily  implied 
that,  even  though  plaintiff  voluntarily 
abandoned   the  crop,  he  would  be  entitled 

5.  Tenants. 

1.  Bighta  of  landlord  or  tenant  in  gen- 
eral. 

Where  a  tenant  renting  on  shares  un- 
justifiably abandons  a  growing  crop,  under 
circumstances  which  amount  to  a  surrender 
or  termination  of  the  lease,  he  loses  all 
interest  in  the  crop.  Kiplinger  v.  Green,  61 
Mich.  340,  1  Am.  St.  Rep.  584,  28  N.  W. 
121 ;  Preston  v.  Smallwood,  48  N.  Y.  S.  R. 
199,  20  N.  Y.  Supp.  604. 

In  Kiplinger  v.  Green,  supra,  the  court 
said  that  the  particular  name  or  nature  of 
the  plaintiff's  holding  could  make  no  dif- 
ference in  the  law  applicable  to  the  case; 
that  whether  the  contract  was  called  a  lease 
or  a  cropping  agreement,  its  construction 
and  its  effect,  as  far  as  the  plaintiff's  claim 
to  the  crop  was  concerned,  were  the  same; 
tiiat  whatever  right  he  could  legally  claim 
must  rest  upon  the  provisions  of  the  con- 
tract, and  when  he  voluntarily  abandoned 
tiie  farm  and  forfeited  the  contract,  he  couH 
no  longer  claim  any  rights  under  it;  that 
there  was  no  theory  of  the  law  under  which 
one  could  recover  a  share  of  the  crop  under 
a  contract  which  he  had,  upon  his  own 
motion,  repudiated;  and  that  when  he 
abandoned  the  premises  and  surrendered  the 
contract,  the  crop  became  a  part  of  the  land 
and  went  with  it. 

In  Bettis  v.  Key,  —  Tex.  Civ.  App.  — ,  128 
S.  W.  1160,  the  rule  was  laid  down  that  if 
it  appears  from  the  evidence,  taken  as  a 
whole,  that  a  tenant  upon  shares  intended 
to  abandon  the  crop,  although  he  did  not 
abandon  the  premises,  the  landlord  had  the 
right  to  enter  and  save  the  crop ;  and  it  was 
held  accordingly  that  an  instruction  was 
error  that,  unless  the  contract  gave  the 
right  of  re-entry,  the  landlord  had  no  right 
to  enter  the  premises  to  work  the  crop,  un- 
less the  tenant  abandoned  it  and  the 
premises,  and  by  his  acts  and  declarations 
clearly  showed  his  intention  to  the  landlord 
not  to  occupy  further  the  premises  and  work 
the  crop. 
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to  share  in  the  surplus,  after  payment  of 
all  expenses  of  gathering  it.  When  a  crop- 
per voluntarily  abandons  a  crop,  without 
fault  on  the  part  of  the  landowner,  he  for- 
feits all  interest  therein.  12  Cyc.  981.  A 
moment's  reflection,  in  which  the  situation 
of  the  parties  to  such  a  contract  is  con- 
sidered at  its  various  stages,  from  the 
making  to  the  completion  thereof,  wiU 
show  that  the  rule  announced  by  the  cir- 
cuit court  might  work  great  injustice  to 
the  landowner.  Suppose,  for  instance,  the 
cropper  voluntarily  abandons  his  crop  and 
contract  in  the  early  spring,  just  after  it 
is  planted;  under  this  ruling,  the  land- 
owner would  be  compelled  either  to  lose 
the  fertilizer  and  seed  which  had  been  put 
into  the  ground,  and,  perhaps,  also  the  use 
of  his  land  and  the  stock  and  implements 
which  he  had  procured  and  set  apart  for 

In  Carpenter  v.  Jones,  63  111.  517,  it  was 
said  that  annual  crops  planted  by  a  tenant 
whose  tenancy  is  for  an  uncertain  period 
are  regarded  in  many  respects  as  personal 
prope]  ty,  liable  to  become  part  of  the  realty 
if  the  tenant  voluntarily  abandons  or 
forfeits  possession  of  the  premises. 

Under  a  lease  providing  lor  a  cash  rent  to 
be  paid  out  of  the  first  of  the  crop  picked 
by  the  tenant,  a  landlord  has  the  right,  upon 
the  tenant's  abandonment  of  the  crop  at  the 
commencement  of  the  picking  season,  to 
gather  and  prepare  it  for  market  and  de- 
duct the  expense  of  preserving  it  from  waste 
and  preparing  it  for  market,  as  well  as  the 
rent.    Fry  v.  Ford,  38  Ark.  246. 

But  it  has  been  held  that  a  landlord  haa 
no  right  to  pick  a  tenant's  crop  without  his 
consent,  although  the  landlord  is  to  receive 
a  certain  share  of  the  crop  as  rent,  and  it  is 
wasting  and  likely  to  be  destroyed  unless 
promptly  gathered.  Wadley  v.  Williams,  75 
Ga.  272.  It  does  not  appear,  however,  that 
there  had  been  a  total  abandonment  by  the 
tenant. 

A  landlord  is  not  entitled  to  compensation 
for  igathering  his  share  of  a  crop,  if  it  is 
through  his  own  fault  that  the  tenant  fails 
to  gather  it.  Gamett  v.  Jennings,  19  Ky. 
L.  Rep.  1712,  44  S.  W.  382. 

In  Cunningham  v.  Skinner,  —  Tex.  Civ. 
App.  — ,  97  S.  W.  609,  it  was  said  that  when 
the  tenant  abandoned  the  crop,  the  landlord 
had  the  right  and  authority  to  take  charge 
of  it,  gather  and  market  it,  and  apply  the 
proceeds  to  an  indebtedness  due  him  from 
the  tenant. 

And  in  Myer  v.  Roberts,  60  Or.  81,  12 
L.R.A.(N.S.)  194,  126  Am.  St.  Rep.  733,  89 
Pac.  1051,  15  Ann.  Cas.  1031,  the  court  said 
that  when  the  estate  of  a  tenant  is  forfeited, 
or  the  tenancy  terminated  by  some  act  of 
his,  and  the  landlord  re-enters,  the  tenant  is 
not  entitled  to  the  growing  crops,  but  they 
pass  to  the  landlord  with  the  title  to  the 
land.  The  issue  in  that  case,  however,  was 
as  to  the  rights  of  the  landlord  against  one 
whose  labor  had  matured  the  crop  through 
the  aid  of  an  injunction  wrongfully  iasued. 
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the  use  of  the  cropper,  or  employ  other 
help  and  carry  the  crop  to  completion. 
Yet,  if  he  did  the  latter,  he  would  have 
to  share  the  profits  with  the  cropper,  whose 
abandonment  of  his  crop  and  breach  of  his 
contract  were  without  cause  or  excuse. 
A  different  rule  would  apply  if  the  aban- 
donment was  due  to  his  misfortune  or  to 
some  just  cause;  but  where  it  is  done  vol- 
untarily, and  without  reasonable  cause  or 
excuse,  the  cropper  is  certainly  not  en- 
titled to  share  in  the  crop  so  abandoned. 
It  is  but  fair  to  the  learned  judge  to  say 
that  the  request  above  quoted  was  improp- 
erly presented,  in  that  it  was  done  orally, 
and  in  the  midst  of  the  charge,  and  there- 
fore he  had  no  opportunity  whatever  to 
consider  it.     Under  the  circumstances,  he 


woiild  have  been  fully  justified  in  refusing 
to  consider  it  at  all. 

The  rule  of  court  requires  that  requests 
to  charge  must  be  presented  in  writing, 
and  before  the  argument  begins.  This  was 
intended  to  give  the  trial  judge  opportun- 
ity to  consider  them  during  the  argument 
to  the  jury.  The  rule  also  provides  that, 
at  the  close  of  ttie  argument,  such  addi- 
tional requests  as  have  been  suggested  by 
the  course  of  the  argument  may  be  pre- 
sented; and  it  would  be  proper  for  counsel, 
at  the  close  of  the  charge,  to  present  such 
additional  requests  as  have  been  suggested 
by  the  charge,  and  that  it  is  the  proper 
time  to  call  the  attention  of  the  court  to 
errors  or  omissions  in  the  charge  which 
counsel  reasonably  suppose  are  due  to  in- 


In  Davis  ▼.  Eyton,  7  Bing.  154,  4  Moore  & 
P.  820,  9  L.  J.  C.  P.  44,  it  was  held  that  a 
landlord  who  re-entered  upon  breach  of  a 
condition  in  a  lease  against  incurring  a 
debt  upon  which  judgment  should  be  ren- 
dered and  execution  issued  was  entitled  to 
the  growing  crops,  because  the  lease  was 
forfeited  by  the  tenant's  own  act. 

If  a  tenant,  after  the  expiration  of  his 
lease,  expressly  tenders  to  the  landlord 
that  part  of  the  crop  which  remains  un- 
picked, and  declares  his  intention  not  to 
pick  the  same,  and  relinquishes  his  right 
thereto,  he  cannot  afterward  recover  for  it 
from  the  landlord,  although  the  right  of  tho 
tenant  under  some  circumstances,  to  gather 
his  crop  after  the  expiration  of  the  tenancy, 
is  recognized.  Huggins  v.  Reynolds,  51  Tex. 
Civ.  App.  504,  112  S.  W.  116. 

Although,  upon  surrendering  the  premises 
before  the  end  of  a  year,  a  tenant  for  cash 
rent  who  holds  from  year  to  year  reserves  a 
growing  crop,  he  is  not  entitled  to  the  same 
as  emblements,  where  it  matures  after  ex- 
piration of  the  year,  the  surrender  is  accept- 
ed, and  the  reservation  is  never  assented  to 
by  the  landlord.  Hetfield  v.  Lawton,  108 
App.  Div.  113,  95  N.  Y.  Supp.  461. 

The  assignees  of  a  bankrupt  tenant,  who 
refused  to  accept  the  lease,  are  entitled  to  a 
growing  crop,  where  the  lease  provides  that 
the  tenant  shall  have  a  "going-off"  crop 
"from  the  end  or  other  sooner  termination 
of  said  term."  Ex  parte  Maundrell,  2  Madd. 
Ch.  315,  Buck,  Bankr.  83. 

9,  Bights  as  against  purchaser,  credit' 

or,  or  lienor. 

In  Kiplinger  v.  Green,  61  Mich.  340,  1 
Am.  St.  Rep.  584,  28  N.  W.  121,  while  it 
was  held  that,  by  unjustifiably  abandoning 
the  premises  and  thereby  forfeiting  the 
lease,  a  tenant  on  shares  lost  all  interest  in 
a  growing  crop,  the  court  said  that,  if  one 
in  good  faith  had  purchased  from  the  ten- 
ant his  share  of  tne  crop  before  the  sur- 
render of  the  premises,  he  would  have  been 
entitled  to  harvest  the  crop  under  the  ten- 
ant's agreement  with  the  landlord,  because 
of  equities  which  the  tenant  could  not  as- 
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sert  after  the  rescission  of  the  contract,  the 
crop  being  considered,  while  the  contract 
was  in  force,  as  personal  property  subject 
to  sale  or  levy  as  such. 

It  has  been  held  that  one  who  purchases 
from  a  tenant  a  growing  crop  at  a  time 
when  there  has  been  no  breach  or  forfeiture 
of  a  contract  for  cash  rental  acquires  a  valid 
title,  although  the  tenant  subsequently  de- 
faults and  surrenders  the  premises  to  the 
landlord.  Nye  v.  Patterson,  35  Mich.  413; 
Carney  v.  Mosher,  97  Mich.  554,  56  N.  W. 
935. 

Where  the  landlord  and  tenant  are  ten- 
ants in  common  of  a  growing  crop,  the  title 
of  a  purchaser  of  the  tenant's  share  is  not 
defeated  by  a  subsequent  agreement  between 
the  landlord  and  tenant  terminating  the 
lease,  and  providing  that  the  landlord 
"shall  retain  all  the  crop."  Crosby  v. 
Woleben,  149  App.  Div.  337,  134  N.  Y.  Supp. 
328.  The  landlord  was,  however,  allowed 
his  expenses  in  harvesting  and  marketing 
the  tenant's  share. 

In  the  absence  of  a  forfeiture  clause  in  a 
lease  for  noncompliance  with  its  provision, 
a  purchaser  of  a  growing  crop  from  a  ten- 
ant, upon  the  latter's  abandonment  of  the 
premises,  acquires  a  valid  title  thereto,  al- 
though the  tenant  has  failed  to  do  certain 
clearing  which  was  the  consideration  for  the 
lease.    Dayton  v.  Vandoozer,  39  Mich.  749. 

Where  a  tenant  for  a  year  sells  a  growing 
crop  and  surrenders  possession  of  the 
premises  to  the  landlord  before  the  expira- 
tion of  the  year,  the  purchaser  acquires  no 
title  if  the  crop  is  of  such  a  nature  that  it 
does  not  mature  until  after  the  expiration 
of  the  term.  Bain  v.  Clark,  10  Johns.  424. 
The  ground  of  the  decision,  however  is 
simply  that  a  tenant  for  a  fixed  term,  in 
the  absence  of  special  contract,  has  no  right 
to  emblements,  and  therefore  that  a  pur- 
chaser from  him  acquires  no  title  thereto. 

In  Enley  v.  Nowlin,  1  Baxt.  163,  where  a 
tenant  upon  shares,  after  the  cultivation  of 
the  crop  was  completed,  but  before  it  was 
matured,  sold  his  interest  therein  without 
the  landlord's  consent,  and  moved  away,  it 
was  held  tliat  this  was  not  a  breach  of  the 
lease,   so  as   to    entitle    the    landlord,    as 
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advertence,  oversight,  and  perliaps  other 
causes.  But  the  circumstances  would  be 
rare,  indeed,  which  would  warrant  counsel 
in  interrupting  the  judge  while  he  is  charg- 
ing the  jury,  for  such  purpose. 
Reversed. 

Gary,  Ch.  J.,  and  Watts  and  Fraser, 

JJ.,  concur. 

Woods,  J.,  dissenting. 

The  plaintiff,  a  share  cropper  on  the  land 
of  ine  defendant  in  1910,  brought  this  ac- 
tion, alleging  that  about  the  17th  of  Au- 
gust the  defendant  ordered  him  to  leave 
the  place  and  afterwards  appropriated  the 
entire  crop  to  his  own  use.  The  defendant 
alleged:    (1)    "That   plaintiff  secretly   dis- 


posed of  a  part  of  the  crop,  and,  after  be- 
ing warned  by  the  defendant  not  to  repeat 
the  performance,  plaintiff  abandoned  said 
crop  and  disappeared  without  attending  to 
the  duties  he  assumed  by  agreement,  and 
that  defendant  was  put  to  the  expense  of 
raising  and  harvesting  the  crop;"  and  (2) 
"that,  after  deducting  the  costs  and  ex- 
penses of  making  and  harvesting  said  crop, 
and  the  indebtedness  of  plaintiff  to  de- 
fendant, there  was  no  profit  to  be  divided, 
but,  to  the  contrary,  defendant  sustained  a 
loss."  On  the  issues  thus  made,  the  plain- 
tiff recovered  judgment  for  $200,  from 
which  the  defendant  appeals. 

The  question  of  the  rights  of  landowners 
and  their  croppers  in  their  dealings  with 
each  other  is  interesting  and  important,  be- 


against  the  purchaser,  to  the  tenant's  share 
in  the  crop. 

A  landlord  who,  contrary  to  the  terms  of 
the  lease,  is  compelled  to  harvest  his  share 
of  the  crop,  owing  to  the  tenant's  abandon- 
ment of  the  premises,  is  entitled  to  a  lien 
for  the  value  of  his  labor,  upon  the  tenant's 
share  as  against  a  purchaser  thereof,  under 
a  statute  giving  the  landlord  a  lien  for  his 
rent  upon  all  crops  grown  on  the  premises, 
lince  the  labor  in  gathering  the  crop  is  a 
part  of  the  rent  which  the  tenant  has  agreed 
to  pay.    Sccrest  v.  Stivers,  36  Iowa,  580. 

It  has  been  held  that  where  a  lease  con- 
tains simply  a  condition  against  assignment 
thereof,  a  breach  of  the  condition  does  not 
worlv  a  forfeiture  of  a  growing  crop  so  as 
io  entitle  the  landlord  thereto,  as  against 
one  who,  without  actual  knowledge  of  the 
eondition,  purchases  the  tenant's  snare,  and 
at  the  same  time  takes  an  assignment  of  the 
lease.  Collier  v.  Cunningham,  2  Ind.  App. 
254,  28  N.  E.  341.  The  assignee  was  allowed 
to  recover  from  the  landlord  the  value  of  the 
share  purchased,  less  the  landlord's  ex- 
penses in  harvesting  the  crop,  the  landlord 
having  evicted  the  assignee.         • 

In  Sallade  v.  James,  6  Pa.  144,  where, 
after  recovery  of  a  judgment  against  him, 
the  landlord  Vented  land  to  a  tenant  for  a 
term  of  two  years  at  an  annual  rental  pay- 
able in  advance,  and  the  tenant  sowed  a 
crop  upon  the  land,  but,  pursuant  to  notice 
upon  sale  of  the  premises  under  the  judg- 
ment, abandoned  them  at  the  end  of  the 
year,  it  was  held  that  the  purchaser  was  en- 
titled to  the  growing  crops. 

Since  the  possessory  right  in  the  crop  re- 
verts to  the  landowner  upon  abandonment 
of  the  premises  by  a  tenant  renting  on 
shares,  a  bill  of  sale  of  the  crop  from  the 
tenant,  which  is  not  delivered  to  the  vendee 
nntil  after  the  abandonment,  is  within  the 
statute  of  frauds  rendering  invalid  a  sale 
of  personal  property  unless  accompanied  by 
possession.  Maclary  v.  Turner,  9  Houst. 
(Del.)  283,  32  Atl.  325. 

Tpon  abandonment  of  the  premises,  a 
landlord  upon  shares  has  a  right  to  re-enter 
ancl  harvest  a  crop  in  order  to  prevent  its 
euing  to  waste,  and  where  his  expenses  in 
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doing  so  exceed  the  market  value  of  the 
crop,  the  tenant  has  no  interest  therein 
which  his  creditors  can  reach.  Charles  v. 
Davis,  59  Cal.  479. 

In  Shahan  v.  Herzberg,  73  Ala.  69,  where 
the  consideration  appears  to  have  been  a 
cash  rent,  and  the  tenant  voluntarily  sur- 
rendered the  premises  to  the  landlord,  to 
complete  the  cultivation  and  harvest  of  the 
crops,  and  to  reimburse  himself  if  possible 
for  rent  and  advances,  it  was  held  tnat  the 
tenant  had  no  attachable  interest  in  the 
crop,  but  that  it  passed  to  the  landlord  as 
an  incident  to  the  restoration  to  possession 
and  to  the  termination  of  the  tenancy. 

Where  the  amount  of  the  unpaid  rent 
and  the  expenses  of  the  landlord  in  com- 
pleting cultivation  and  marketing  a  crop 
which  has  been  mortgaged  by  a  tenant  and 
then  surrendered  to  the  landlord  on  account 
of  arrears  of  rent,  exceed  the  value  of  the 
crop,  the  mortgagee  can  recover  nothing 
from  the  landlord.  Clements  v.  Mathews, 
L.  R.  U  Q.  B.  Div.  808,  62  L.  J.  Q.  B.  N.  S. 
772. 

Where  there  was  a  conflict  in  the  evidence 
as  to  the  circumstances  under  which  a  land- 
lord on  shares  took  possession  of  the  land 
and  harvested  the  crop,  although  he  testi- 
fied that  the  amount  realized  from  the  sale 
of  the  tenant's  share  was  not  sufficient  to 
pay  the  costs  of  completing  the  leasing  con- 
tract, it  was  held  in  Perry  v.  Beau  pre,  6 
Dak.  49,  50  N.  W.  400,  an  action  by  a  prior 
mortgagee  of  the  tenant  for  conversion  of 
the  tenant's  share,  that  there  was  no  error 
in  refusing  to  dir(*ct  a  verdict  for  the  land- 
lord, and  in  submitting  the  case  to  the  jury. 

Where  a  crop  sowed  upon  rented  land 
with  the  lessee's  permission  was  abandoned 
by  the  sower,  and  harvested  by  the  lessee 
after  expiration  of  the  lease,  it  was  held 
that  a  creditor  could  not  attach  it  as  the 
property  of  the  sower.  Hall  v.  Shannon,  39 
Mo.  401.  The  court  said  that,  upon  the 
abandonment  of  the  land,  the  crop  went 
with  it  as  an  incident;  but  that  it  was  not 
necessary  to  decide  whether  or  not  the  sower 
might  not  have  an  interest  in  the  crop  for 
the  value  of  his  services  in  planting  it  and 
for  the  seed. 
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cause  a  large  part  of  the  lands  of  the  state 
is  cultivated  under  contracts  like  the  con- 
tract here   involved. 

According  to  the  plaintiff's  testimony,  the 
agreement  was  that  the  defendant  should 
furnish  the  land,  the  fertilizer,  and  live 
stock;  that  the  plaintiff  should  cultivate 
and  gather  the  crop,  and  that  the  crop 
should  be  equally  divided.  The  only  differ- 
ence between  the  parties  as  to  the  con- 
tract was  that  the  defendant  testified  that 
the  plaintiff,  in  addition  to  cultivating  and 
gathering  the  crop,  was  to  pay  $5  an  acre 
rent.  Taking  the  view  of  the  contract 
most  favorable  to  the  appellant,  it  was  a 
contract  for  the  payment  of  wages  in  the 
form  of  a  share  of  the  crop,  the  plaintiff 
sustaining  the  relation  to  the  defendant  of 


a  laborer  for  hire.  The  plaintiff  had  no 
right  of  property  in  the  crop  until  it 
should  be  divided,  and  therefore  could  not 
maintain  an  action  to  recover  his  specific 
share  before  division,  but  did  have  the 
right  to  sue  for  breach  of  the  defendant's 
contract  to  make  a  fair  division  and  turn 
over  his  share  of  the  crop.  Huff  v.  Wat- 
kins,  15  S.  C.  82,  40  Am.  Rep.  680;  Car- 
penter v.  Strickland,  20  S.  C.  1;  Loveless 
v.  Gilliam,  70  S.  C.  391,  60  S.  E.  9.  The 
action  was  therefore  properly  brought;  and 
as  the  circuit  judge  charged,  it  necessarily 
involved  an  accounting  between  the  plain- 
tiff and  the  defendant  as  to  their  transac- 
tions under  the  contract. 

The  point  mainly   relied  on  to  support 
the   appeal   is   the   refusal   of   the   circuit 


Where  a  tenant  upon  shares  abandons  the 
premises  and  surrenders  the  crop  to  the 
landlord,  the  latter  has  a  right  to  sell  it, 
and,  as  against  an  attachment  creditor  of 
the  tenant,  whose  attachment  was  issued 
after  the  sale,  may  apply  the  proceeds  to  a 
debt  due  him  from  the  tenant  for  advances 
and  for  preparing  the  crop  for  market. 
Gayle  v.  McDaniel,  33  Ky.  L.  Rep.  200. 

Where  a  tenant  for  cash  rent  for  a  period 
of  one  year,  with  the  privilege  of  three  ad- 
ditional years,  voluntarily  abandons  the 
premises  before  the  expiration  of  the  first 
year,  upon  their  sale  on  execution  against 
the  landlord,  he  cannot  recover  from  the 
purchaser  for  crops  which  matured  after  the 
expiration  of  the  year,  and  which  were 
harvested  by  the  purchaser.  Dircks  v.  Brant, 
56  Md.  500.  The  court  said  the  tenant  oc- 
cupied the  same  position  as  if  the  term  had 
been  only  one  year,  and,  in  the  absence  of 
custom,  he  could  not  recover  for  out-going 
crops. 

A  case  somewhat  similar  to  Thigpen  v. 
Leigh,  93  N.  C.  47,  under  heading  "Crop- 
pers," involving  the  rights  of  an  agri- 
cultural lienor,  is  that  of  Wheat  v.  Wat- 
son, 57  Ala.  581,  the  decision,  however,  not 
going  to  the  extent  of  that  in  the  Leigh 
Case.  In  Wheat  v.  Watson,  it  was  held  that 
a  lienor  who  had  declared  an  offer  by  the 
landlord  to  take  possession  of  a  growing 
crop  after  abandonment  of  the  premises  by 
a  tenant  on  shares  could  not  attach  it  as 
the  property  of  the  tenant,  the  landlord 
having  completed  the  cultivation.  The  court 
said  that  when  the  tenant  abandoned  the 
premises,  it  was  not  the  duty  of  the  land- 
lord to  let  them  remain  unoccupied  and  un- 
used, but  that  he  might  enter  and  occupy  the 
property  as  owner;  that  it  was  proper  for 
the  landlord  to  offer  the  lienor  the  oppor- 
tunity of  taking  the  tenant's  place,  but  it 
was  not  intended  to  say  that  the  landlord 
was  bound  to  do  so,  or  that  the  lienor  was 
bound  to  accede  to  the  proposal.  But  it 
was  not  decided  whether  the  lienor  might 
not  be  entitled  to  a  part  of  the  value  of  the 
crops  after  they  had  been  made  and 
gathered,  the  court  saying  that  if  there  re- 
mained a  surplus  besides  the  rent  and  ex- 
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penses  of  completing  the  work,  it  might  be 
that  a  claim  upon  this  would  arise  in  favor 
of  the  lienor. 

In  Beckwith  v.  Carroll,  56  Ala,  12,  it  was 
held  that  the  expenses  of  a  receiver  in 
caring  for  a  crop  on  land  rented  by  a  part- 
nership, which  certain  members  thereof  were 
allowing  to  go  to  waste,  should  be  taken 
out  of  the  proceeds  of  the  crop  before  pay- 
ment therefrom  of  the  landlord's  rent;  al- 
though the  court  said  that,  as  between  the 
landlord  and  the  defaulting  tenants,  the  lat- 
ter were  chargeable  with  such  expenses. 

In  Bradford  v.  Roberts,  46  Colo.  330,  104 
Pac.  391,  it  was  held  that  a  provision  in  a 
lease  upon  shares,  that  in  case  the  lese^^^ 
failed  to  do  the  necessary  work,  the  lessor 
might  do  the  same  and  deduct  its  cost  or 
value  from  the  lessee's  interest  in  the  crop, 
did  not  give  the  lessor  a  lien  upon  the 
lessee's  interest  for  work  done  upon  fht» 
lessee's  abandonment  of  the  farm,  superior 
to  the  interest  of  a  mortgagee  whose  rights 
were  created  nrior  to  the  abandonment. 

c.  Miscellaneous. 

In  the  *case  of  Reynolds  v.  Reynolds,  43 
Hun,  142,  the  agreement  under  which  the 
defendant  cultivated  upon  shares  the  land 
of  the  plaintiff  was  held  not  to  create  the 
relation  of  landlord  and  tenant,  and  yet  to 
constitute  the  parties  tenants  in  common  of 
the  crop;  and  it  was  held  that  the  defend- 
ant, by  justifiable  abandonment  of  the 
premises  on  account  of  the  conduct  of  the 
plaintiff,  although  such  conduct  did  not 
violate  any  express  term  of  the  agreement 
or  amount  to  an  expulsion,  did  not  forfeit 
his  interest  in  a  growing  crop.  The  court 
said  that  the  plaintiff,  by  his  action,  justi- 
fied the  defendant  in  treating  the  contract 
as  broken  on  the  part  of  the  plaintiff",  and 
that  the  defendant  could  refuse  a  further 
performance  on  his  part  and  abandon  the 
premises  without  abandoning  the  contract; 
but  it  was  also  said  that  if  the  defendant 
had  abandoned  the  premises  without  justifi- 
cation, the  privity  between  him  and  the 
plaintiff  would  have  been  destroyed,  and,  as 
a  legal  consequence,    the    defendant    would 
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judge  to  charge  the  following  request:  "It 
is  incumbent  upon  the  plaintiff  to  show  by 
preponderance  of  evidence  that  he  executed 
Ms  part  of  agreement  as  alleged  in  the 
complaint;  and  if  he  failed  to  do  so,  or  did 
not  carry  out  and  execute  his  part  of 
agreement,  or  voluntarily  abandoned  said 
crop,  you  must  find  for  defendant."  After 
refusing  the  request,  the  circuit  judge  said 
to  the  jury:  "If  the  plaintiff  had  a  con- 
tract with  the  defendant  and  abandoned 
the  crop,  and  made  it  necessary  for  the 
defendant  to  gather  it,  the  defendant 
would  be  allowed  to  charge  whatever  it 
cost  him  to  gather  the  crop.  I  will  go  to 
that  extent  and  charge  you  that;  but,  as 
I  say,  these  arc  matters  of  everyday  occur- 
rence,   that    are    peculiarly    within    your 


power  to  judge  of.  You  are  called  upon  to 
do  justice  between  man  and  man,  and  you 
do  that,  and  find  a  verdict  accordingly." 
The  charge,  I  think,  is  well  supported  by 
both  reason  and  authority.  It  is  no  doubt 
true  that  if  a  share  cropper  abandon  the 
crop,  or  so  behave  as  to  incur  a  just  dis- 
charge by  the  landlord,  at  the  beginning  of 
the  crop  year,  the  breach  may  be  so  com- 
plete as  to  warrant  the  landowner  in  re- 
scinding, and  declaring  the  contract  and 
tlie  cropper's  rights  under  it  at  an  end. 
But,  on  the  other  hand,  if  the  crop  be  so 
advanced  by  the  labor  of  the  share  cropper 
that  his  labor  has  been  of  material  value 
to  the  landlord,  the  cropper  does  not  for- 
feit all  his  share  of  the  crop,  but  must 
submit  to  such  deduction   from  his  share 


have  lost  all  title  and  interest  in  the  grow- 
ing crop. 

In  Harris  v.  Gregg,  17  App.  Div.  210,  45 
K.  Y.  Supp.  364,  upon  a  concession  to  that 
effect,  the  parties  were  treated  as  tenants 
in  common  of  a  crop  which  the  landlord  con- 
verted after  the  tenant's  abandonment  of 
the  farm,  and  on  this  ground  the  landlord 
was  held  liable  for  conversation  of  the  ten- 
ant's share,  although  it  was  stated  that  if 
the  plaintiff,  in  violation  of  his  contract  to 
work  the  farm  upon  shares,,  left  it,  he  there- 
by lost  his  right  to  the  emblements. 

Where  the  contract  of  renting  upon  shares 
is  such  that  the  relation  of  landlord  and 
tenant  is  not  created,  but  the  parties  are 
tenants  in  common  of  the  crop,  an  abandon- 
ment of  the  growing  crop  to  the  landowner 
does  not  entitle  him  to  the  entire  crop,  as 
against  a  prior  mortgagee  of  the  tenant's 
interest.  Rogers  v.  Frazier,  —  Tex.  Civ. 
App.  — ,  108  S.  W.  727.  The  court  said' that 
when  the  renter  abandoned  the  crop,  the 
landlord  had  the  right  to  take  possession 
thereof,  cultivate,  gather,  and  prepare  it  for 
market,  and  to  defray  all  necessary  expenses 
incurred  out  of  the  renter's  share;  but  that 
after  setting  aside  his  own  share  and  a  suf- 
ficient amount  to  pay  his  expenses  in 
marketing  the  crop,  the  balance  would  be 
subject  to  the  lien  of  the  mortgage. 

Under  statute  providing  that  leases  cre- 
ated by  parol  shall  have  the  force  and  ef- 
fect of  estates  at  will  only,  it  was  held  in 
Chandler  v.  Thurston,  10  Pick.  205,  that 
one  who  rented  land  upon  shares  by  a 
parol  contract,  and  absconded,  leaving  a 
growing  crop,  had  no  attachable  interest 
therein ;  and  that  this  was  true  whether  the 
absconder  be  regarded  as  a  mere  laborer  or 
as  a  tenant  at  will.  The  court  said  that  the 
property  in  the  crop  followed  the  interest 
in  the  soil  and  became  wholly  vested  in  the 
landowner. 

Upon  the  principle  that  where  a  tenancy 
for  an  uncertain  period  is  terminated  by  the 
act  of  the  tenant,  he  is  not  entitled  to  the 
growing  crop  as  emblements,  it  was  held  in 
Talbot  V.  Hill,  68  111.  106,  that  a  widow 
who,  while  in  the  possession  of  land  of  her 
deceased  husband,  sowed  a  crop  thereon, 
46  L.R.A.(N.S.) 


and  subsequently  joined  in  a  suit  for  par- 
tition, and  consented  to  a  sale  of  the  land 
and  payment  in  lieu  of  dower,  was  not  en- 
titlea  as  against  the  purchaser  to  the  grow- 
ing crop. 

Upon  the  same  principle,  it  was  held  in 
Bulwer  v.  Bulwer,  2  Barn.  &  Aid.  470,  21 
Revised  Rep.  358,  that  a  parson  who  re- 
signed a  living  was  not  entitled  to  growing 
crops. 

And  in  Moyle  v.  Ewer,  2  Bulst.  183,  it  was 
said  by  Lord  Coke  that  if  a  parson  sows  the 
ground  and  is  afterwards  deprived  or  re- 
signs, if  the  corn  is  not  severed  at  the  time 
of  his  successor's  coming  in,  he  shall  have 
the  title. 

In  Dillon  v.  Wilson,  24  Mo.  278,  the  court 
said  that  if  a  widow  in  possession  of  land, 
rent  free,  sowed  a  crop  and  then  married, 
there  was  no  forfeiture  of  her  lease  or  her 
crop;  and  if  she  afterward  went  and  lived 
with  her  husband,  that  did  not  deprive  her 
of  her  right  to  the  crop ;  but  that  if  the  hus- 
band and  wife  abandoned  the  crop  and  gave 
it  up  to  the  landlord,  and  the  husband  after- 
ward converted  it  to.  his  own  use,  he  would 
be  liable  in  damages. 

In  Wicks  V.  Jordan,  2  Bulst.  213,  it  was 
said  that  if  a  widow  who  is  to  enjoy  land 
during  widowhood  sows  a  crop,  and  after- 
ward takes  a  husband,  she  will  lose  the  corn, 
and  the  lord  shall  have  it.  To  the  same  ef- 
fect is  Hawkins  v.  Skeggs,  10  Humph.  31,  in 
which  it  was  held  that  a  widow  to  whom 
lands  were  bequeathed  during  her  widow- 
hood was  not  entitled  to  the  crop  growing 
thereon  at  the  time  of  her  marriage.  In  the 
latter  case  the  court  said  that  whenever  an 
estate  in  lands  is  to  be  determined  on  a 
contingency,  if  that  contingency  happen  by 
the  act  of  God,  or  the  adverse  party,  the 
tenant  is  entitled  to  all  growing  crops  as 
emblements,  but  that  the  contrary  rule  pre- 
vails when  the  contingency  happens  from 
the  act  of  the  tenant  in  possession. 

Ill,  Involuntary  abandonment. 

As  against  a  purchaser  of  a  growing  crop 
at  execution  sale  against  the  tenant,  a  land- 
lord who  subsequently  evicts  the  tenant  and 
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as  will  compensate  the  landlord  for  the 
injury  inflicted  by  his  breach.  So,  on  the 
other  side,  if  the  landlord  without  good 
reason  refuse  to  furnish  any  land  or  fer- 
tilizer, and  thus  entirely  defeat  the  crop- 
per's right  to  cultivate  the  land  under  the 
contract,  he  could  recover  of  the  landowner 
one  half  of  the  crop  reasonably  expected 
less  any  amount  the  laborer  earned,  or  by 
reasonable  efforts  might  have  earned,  dur- 
ing the  crop  year;  and  if  the  landlord 
should  partially  fail  in  his  contract,  but 
not  to  such  degree  as  to  warrant  the  la- 
borer in  considering  it  entirely  b'*eached, 
the  laborer  could  not  abandon  the  enter- 
prise, but  would  have  to  proceed  with  his 
work,  and  recover  from  the  landowner 
such  damages  as  he  had  suffered  from  the 
partial  breach.  In  any  such  case,  it  is 
always  a  question  of  fact  for  the  jury  to 
decide  whether,  under  the  evidence,  a 
breach  of  the  contract  should  be  regarded 
final  and  complete,  justifying  the  other 
party  in  treating  the  contract  and  his  ob- 
ligation under  it  at  an  end;  or  only  such 
partial  breach  as  to  require  that  the  party 
in  default  suffer  an  abatement  from  the 
consideration  he  was  to  receive,  measured 
by  the  damage  caused  by  the  breach.  This 
principle  is  stated  and  applied  in  Gray  v. 
Handkinson,  1  Bay,  278;  Martin  v.  Sea- 
board Air  Line  R.  Co.  70  S.  C.  8,  48  S.  E. 


616;  Godfrey  v.  E.  P.  Burton  Lumber  Co. 
88  S.  C.  132,  70  S.  E.  306. 

The  rule  has  been  applied  as  the  just  one 
in  contracts  between  planters  and  over- 
seers. As  is  well  known,  in  former  times 
overseers  were  usually  employed  for  the 
entire  year  at  a  salary  fixed  for  the  en- 
tire year'a  service.  The  overseer's  continu- 
ous service,  like  a  share  cropper's  was  im- 
portant from  the  beginning  to  the  end  of 
the  crop  year;  and  his  abandonment  of  the 
crop  or  misbehavior  rendering  his  dis- 
charge necessary,  like  that  of  a  share  crop- 
per often  subjected  the  landowner  to  incon- 
venience and  loss.  In  legal  contemplation, 
the  overseer's  contract  and  that  of  the  share 
cropper  stand  on  the  same  footing,  except 
that  the  overseer's  wages  were  generally 
to  be  paid  in  money,  while  the  share  crop- 
per gets  as  wages  a  part  of  the  crop. 

In  Byrd  v.  Boyd,  4  M'Cord  L.  246,  17 
Am«  Dec.  740,  after  much  consideration 
the  court  laid  down  a  rule,  the  justice  of 
which  is  made  manifest  by  the  opinion  of 
the  court.  In  that  case  the  overseer  was 
discharged  for  using  abusive  language  to 
his  employer's  daughter.  Judge  Huger 
charged  the  jury  that,  the  contract  being 
for  the  entire  year,  if  the  plaintiff  had  been 
properly  turned  away  he  ought  to  recover 
nothing,  but  if  he  had  been  turned  off  im- 
properly he  ought  to  recover  the  whole 
amount.     The  reasoning  of  Judge  Johnson, 


harvests  the  crop  without  the  purchaser's 
consent  must  establish  the  defense  upon 
which  he  relics,  that  the  tenant  forfeited 
the  lease  before  the  sale,  and  that  he,  the 
landlord,  thereby  became  entitled  to  the 
crop.  Cheney  v.  Bonnell,  58  111.  268.  The 
court  said  that  the  law  does  not  favor  for- 
feitures, and  will  not  imply  them  from 
slight  circumstances,  but  that  they  must  be 
formally  and  clearly  proved. 

It  was  also  held  in  Cheney  v.  Bonnell, 
supra,  that  the  judgment  in  the  proceedings 
to  evict  the  tenant  was  not  evidence  of  a 
forfeiture  of  the  lease,  where  the  record  of 
the  proceedings  was  not  produced,  and  the 
oral  evidence  failed  to  show  that  there  was 
any  service  on  or  appearance  by  the  tenant. 

Upon  this  principle,  that  forfeitures  must 
be  clearly  proved,  it  was  held  in  Sullivan 
v.  O'Hara,  1  Ind.  App.  259,  27  N.  E.  590, 
that  a  tenant  against  whom  judgment  was 
rendered  for  the  landlord  in  a  suit  to  re- 
cover possession,  and  who  left  the  premises, 
did  not  thereby  lose  his  interest  in  a 
growing  crop,  where  the  judgment  against 
him  was  not  shown  to  be  such  as  was  neces- 
sary to  effect  a  forfeiture  and  eviction  for 
commission  of  waste,  as  claimed  by  the 
landlord,  under  a  statute  providing  that  in 
actions  for  waste  judgment  of  forfeiture 
and  eviction  shall  be  given  against  the  ten- 
ant in  possession  only  when  the  injury  to 
the  estate  in  reversion  is  equal  to  the  value 
of  the  unexpired  term,  or  is  done  in  malice. 
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And  in  Burket  v.  Miller,  25  Ind.  App. 
310,  55  N.  E.  500,  it  was  held  that  a  judg- 
ment merely  for  possession  of  premises  in 
an  action  of  ejectment  by  a  landlord  against 
his  tenant  was  not  evidence  in  a  subse- 
quent action  by  the  landlord  against  a  third 
party  to  restrain  the  cutting  of  a  growing 
crop,  that  title  thereto  was  in  the  landlord. 

In  Hodgson  v.  Gascoigne,  5  Barn.  &  Aid. 
88,  it  was  held  that  after  recovery  in  eject- 
ment by  a  landlord  against  the  tenant  for 
arrears  of  rent,  the  tenant  had  no  attach- 
able interest  in  a  growing  crop  planted  by 
him  subsequent  to  the  commencement  of 
the  action.  The  court  said  that  after  the 
judgment  in  ejectment  was  obtained,  the 
tenant  should  be  considered  in  point  of  law 
as  a  trespasser  from  the  date  of  the  declara- 
tion in  ejectment. 

In  Lane  v.  King,  8  Wend.  584,  24  Am. 
Dec.  105,  it  was  held  that  a  purchaser  who 
took  possession  after  foreclosure  of  a  mort- 
gage was  entitled  to  a  growing  crop,  sis 
against  a  tenant  Who  had  knowledge  of  the 
mortgage  at  the  time  of  the  making  of  the 
lease. 

A  provision  in  a  contract  of  lease  that 
if  the  tenant  "voluntarily  or  involuntarily*' 
leaves  the  place,  he  shall  forfeit  the  crop 
produced  by  him  on  the  land,  does  not  en- 
title the  landlord  to  the  crop,  if,  without 
the  tenant's  fault,  he  is  forced  by  the  land- 
lord to  leave  the  premises  because  he  buys 
goods  from  a  person  other  than  the  landlord. 
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in  holding  that,  even  if  properly  dis- 
charged, the  overseer  was  entitled  to  re- 
cover for  his  services  so  far  as  they  were 
beneficial  to  the  landowner,  is  so  clear  and 
convincing,  and  so  fully  vindicates  the 
charge  of  the  circuit  judge  in  the  present 
case,  that  we  quote  from  it  at  length: 
"The  only  ground  necessary  to  be  consid- 
ered in  this  case  is  the  supposed  misdirec- 
tion of  the  presiding  judge  in  charging  the 
jury  that  they  were  not  at  liberty,  under 
any  circumstances,  to  apportion  the  com- 
pensation of  tDe  plaintiff  to  the  services 
actually  rendered,  and  that  they  were 
bound  to  allow  him  the  stipulated  wages 
for  the  year  or  nothing.  .  .  .  The  rela- 
tion of  employer  and  overseer  is  one  which 
the  state  of  the  country  renders  almost  in- 
dispensably necessary  to  every  planter,  and 
collisions  do  and  must  necessarily  arise, 
and  it  is  fit  that  there  should  be  some  set- 
tled rule  on  the  subject.  When  the  em- 
ployer wantonly  and  without  cause  turns 
off  his  overseer,  at  a  season  of  the  year 
when  it  would  be  impracticable  to  get  em- 
ployment elsewhere,  and  his  time  is  whol- 
ly lost,  I  should  feel  no  hesitation  in  en- 
forcing the  rule  rigidly,  not  only  as  a  pun- 
ishment, but  as  a  just  remuneration  to  the 
OT^rseer;  and  so  when  the  overseer  aban- 
dons the  employer  without  cause,  or  by  his 
neglect  inflicts  a  loss  on  him  commensurate 
with  the  services  which  he  has  performed. 


lie  clearly  deserves  no  compensation. 
There  is,  however,  a  third  class  of  cases 
for  which  it  is  necessary  to  provide,  and 
which  are  perhaps  of  the  most  common  oc- 
currence. They  are  those  where  the  em- 
ployer reaps  the  full  benefit  of  the  services 
which  have  been  rendered,  but  some  cir- 
cumstance occurs  which  renders  his  dis- 
charging the  overseer  necessary  and  jus- 
tifiable, and  that  perhaps  not  immediately 
connected  with  the  contract,  as  in  the  pres- 
ent case.  It  happens  frequently,  too,  that 
it  becomes  a  question  of  great  difficulty  to 
ascertain  with  whom  the  first  wrong  com- 
menced. I  cannot  reconcile  it  to  mv  no- 
tions  of  natural  justice  that  the  overseer 
should  not  recover  a  compensation  for  the 
services,  so  far  as  they  w^ere  directed,  and 
which  have  been  beneficial  to  the  employer. 
And  1  am  unable  to  discover  any  evil 
which  is  likely  to  result  from  submitting 
such  a  matter  to  the  sound  discretion  of  a 
jury  of  the  country.  As  a  matter  of  ex- 
pediency I  should  be  disposed  to  establish 
it  as  a  rule.  This  conclusion  is,  I  think, 
supported  by  the  principle  of  the  excep- 
tion before  noticed,  and  by  the  common 
case  in  which  a  party  is  permitted  to  prove 
by  way  of  defense  that,  owing  to  some 
defect  in  the  execution  of  the  work  and 
labor  done  and  performed,  the  thing  is  not 
worth  so  much  as  was  stipulated  for;  and 
the     still     more     comprehensive     principle 


Williams  v.  Cocke,  —  Miss.  — ,  6  So.  774. 
The  court  said  that  the  only  "involuntary" 
leaving  of  the  place,  within  the  fair  mean- 
ing of  the  term,  must  be  construed  to  be 
an  involuntary  one  forced  upon  the  tenant 
by  the  landlord  for  good  and  sufficient 
(^use;  that,  otherwise,  the  landlord  would 
be  the  gainer  by  his  own  wrong. 

In  Hunter  v.  Jones,  2  Brewst.  (Pa.)  370, 
the  general  rule  was  laid  down  that'  a 
lessee  who  is  ejected  by  Kis  lessor  for  for- 
feiture of  the  lease  on  account  of  breach  of 
a  condition  therein  is  not  entitled  to  re- 
enter and  gather  a  growing  crop. 

It  has  been  held  that  where  a  tenant  is 
ousted  by  a  third  party,  his  right  and  that  of 
his  landlord  to  the  crop  cease  so  far  as  the 
right  is  necessary  to  maintain  an  action  of 
replevin  for  a  crop  harvested  and  removed 
by  the  party  who  enters;  and  that  therefore 
they  cannot  maintain  replevin;  but  if  the 
entry  was  unlawful,  they  might  maintain 
trespass  quare  clattsum  fregitj  and  after 
ejectment,  recover  for  mesne  profits.  De 
Mott  V.  Hagerman,  8  Cow.  220,  18  Am.  Dec 
443. 

As  against  a  sublessee  who,  with  knowl- 
edge that  an  action  of  ejectment  is  pending 
against  the  lessee,  under  a  clause  in  the 
lease  authorizing  re-entry  by  the  lessor  in 
ease  the  rent  is  not  paid,  sows  a  crop  upon 
the  land,  the  lessor  is  entitled  to  the  crop 
npon  being  put  into  possession  upon  termi- 
nation of  the  ejectment  action  in  his  favor, ' 
4«  L.RJL(Ni(.) 


although  at  that  time  the  crop  has  been 
harvested,  but  not  removed  from  the  prem- 
ises.   Sampson  v.  Hose,  65  N,  Y.  411. 

In  Fagan  v.  Vogt,  35  Tex.  Civ.  App.  528, 
80  S.  W.  664,  a  tenant  upon  shares  who 
had  been  evicted  by  his  landlord  before  the 
expiration  of  the  term  recovered  from  the 
landlord  the  value  of  his  share  of  the  crop; 
and  it  was  held,  upon  the  principle  that 
if  one  tortiously  takes  and  converts  the 
property  of  another,  he  cannot  charge  the 
rightful  owner  with  the  labor  expended 
thereon  whereby  its  value  is  increased,  that 
the  landlord  was  not  entitled  to  charge  the 
tenant  with  the  coat  of  gathering  the  crop, 
which  was  to  have  been  done  by  the  tenant. 

In  Miller  v.  Havens,  51  Mich.  482,  16  N. 
W.  865,  the  court  said  that  one  who  pur- 
chased a  crop  from  a  tenant,  and  whose 
rights  were  certainly  not  less  than  those 
of  a  sublessee,  would  be  protected  against 
a  forfeiture  afterward  incurred  by  the  ten- 
ant and  a  re-entry  by  the  landlord.  And 
it  was  held  that  a  recovery  of  the  land  by 
the  landlord  through  summary  proceedings 
against  the  tenant  was  not  a  defense  in  an 
action  by  the  purchaser  against  the  land- 
lord for  the  crop,  wliore  the  tenant  had  no 
notice  of  the  proceedings,  and  especially 
where  the  jiidi^meiit  appeared  to  be  such 
that  it  might  liave  been  obtained  upon  other 
grounds  than  a  breach  of  a  condition  :n  the 
lease  R.  K  H. 
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aa  will  compensate  the  landlord  for  the 
injury  inflicted  by  his  breach.  So,  on  the 
other  side,  if  the  landlord  without  good 
reason  refuse  to  furnish  any  land  or  fer- 
tilizer, and  thus  entirely  defeat  the  crop- 
per's right  to  cultivate  the  land  under  the 
contract,  he  could  recover  of  the  landowner 
one  half  of  the  crop  reasonably  expected 
less  any  amount  the  laborer  earned,  or  by 
reasonable  efforts  might  have  earned,  dur- 
ing the  crop  year;  and  if  the  landlord 
should  partially  fail  in  his  contract,  but 
not  to  such  degree  as  to  warrant  the  la- 
borer in  considering  it  entirely  breached, 
the  laborer  could  not  abandon  the  enter- 
prise, but  would  have  to  proceed  with  his 
work,  and  recover  from  the  landowner 
such  damages  as  he  had  suffered  from  the 
partial  breach.  In  any  such  case,  it  is 
always  a  question  of  fact  for  the  jury  to 
decide  whether,  under  the  evidence,  a 
breach  of  the  contract  should  be  regarded 
final  and  complete,  justifying  the  other 
party  in  treating  the  contract  and  his  ob- 
ligation under  it  at  an  end;  or  only  such 
partial  breach  as  to  require  that  the  party 
in  default  suffer  an  abatement  from  the 
consideration  he  was  to  receive,  measured 
by  the  damage  caused  by  the  breach.  This 
principle  is  stated  and  applied  in  Gray  v. 
Handkinson,  1  Bay,  278;  Martin  v.  Sea- 
board Air  Line  R.  Co.  70  S.  C.  8,  48  S.  E. 


616;  Godfrey  v.  E.  P.  Burton  Lumber  Co. 
88  S.  C.  132,  70  S.  E.  396. 

The  rule  has  been  applied  as  the  Just  one 
in  contracts  between  planters  and  over- 
seers. As  is  well  known,  in  former  times 
overseers  were  usually  employed  for  the 
entire  year  at  a  salary  fixed  for  the  en- 
tire year'a  service.  The  overseer's  continu- 
ous service,  like  a  share  cropper's  was  im- 
portant from  the  beginning  to  the  end  of 
the  crop  year;  and  his  abandonment  of  the 
crop  or  misbehavior  rendering  his  dis- 
charge necessary,  like  that  of  a  share  crop- 
per often  subjected  the  landowner  to  incon- 
venience and  loss.  In  legal  contemplation, 
the  overseer's  contract  and  that  of  the  share 
cropper  stand  on  the  same  footing,  except 
that  the  overseer's  wages  were  generally 
to  be  paid  in  money,  while  the  share  crop- 
per gets  as  wages  a  part  of  the  crop. 

In  Byrd  v.  Boyd,  4  M'Cord  L.  246,  17 
Am.  Dec.  740,  after  much  consideration 
the  court  laid  down  a  rule,  the  justice  of 
which  is  made  manifest  by  the  opinion  of 
the  court.  In  that  case  the  overseer  was 
discharged  for  using  abusive  language  to 
his  employer's  daughter.  Judge  Huger 
charged  the  jury  that,  the  contract  being 
for  the  entire  year,  if  the  plaintiff  had  been 
properly  turned  away  he  ought  to  recover 
nothing,  but  if  he  had  been  turned  off  im- 
properly he  ought  to  recover  the  whole 
amount.    The  reasoning  of  Judge  Johnson, 


harvests  the  crop  without  the  purchaser's 
consent  must  establish  the  defense  upon 
which  he  relies,  that  the  tenant  forfeited 
the  lease  before  the  sale,  and  that  he,  the 
landlord,  thereby  became  entitled  to  the 
crop.  Clieney  v.  Bonnell,  58  111.  268.  The 
court  said  that  the  law  does  not  favor  for- 
feitures, and  will  not  imply  them  from 
slight  circumstances,  but  that  they  must  be 
formally  and  clearly  proved. 

It  was  also  held  in  Cheney  v.  Bonnell, 
supra,  that  the  judgment  in  the  proceedings 
to  evict  the  tenant  was  not  evidence  of  a 
forfeiture  of  the  lease,  where  the  record  of 
the  proceedings  was  not  produced,  and  the 
oral  evidence  failed  to  show  that  there  was 
any  service  on  or  appearance  by  the  tenant. 

Upon  this  principle,  that  forfeitures  must 
be  clearly  proved,  it  was  held  in  Sullivan 
v.  O'Hara,  1  Ind.  App.  259,  27  N.  E.  590, 
tliat  a  tenant  against  whom  judgment  was 
rendered  for  the  landlord  in  a  suit  to  re- 
cover possession,  and  who  left  the  premises, 
did  not  thereby  lose  his  interest  in  a 
growing  crop,  where  the  judgment  against 
him  was  not  shown  to  be  such  as  was  neces- 
sary to  effect  a  forfeiture  and  eviction  for 
commission  of  waste,  as  claimed  by  the 
landlord,  under  a  statute  providing  that  in 
actions  for  waste  judc^ment  of  forfeiture 
and  eviction  shall  be  given  against  the  ten- 
ant in  possession  only  when  the  injury  to 
the  estate  in  reversion  is  equal  to  the  value 
of  the  unexpired  term,  or  is  done  in  malice. 
46  L.R.A.(N.S.) 


And  in  Burket  v.  Miller,  25  Ind.  App. 
110,  55  N.  E.  500,  it  was  held  that  a  judg- 
ment merely  for  possession  of  premises  in 
an  action  of  ejectment  by  a  landlord  against 
his  tenant  was  not  evidence  in  a  subse- 
quent action  by  the  landlord  against  a  third 
party  to  restrain  the  cutting  of  a  growing 
crop,  that  title  thereto  was  in  the  landlord. 

In  Hodgson  v.  Gascoigne,  5  Barn.  &  Aid. 
88,  it  was  held  that  after  recovery  in  eject- 
ment by  a  landlord  against  the  tenant  for 
arrears  of  rent,  the  tenant  had  no  attach- 
able interest  in  a  growing  crop  planted  by 
him  subsequent  to  the  commencement  of 
the  action.  The  court  said  that  after  the 
judgment  in  ejectment  was  obtained,  the 
tenant  should  be  considered  in  point  of  law 
as  a  trespasser  from  the  date  of  the  declara- 
tion in  ejectment. 

In  Lane  v.  King,  8  Wend.  584,  24  Am. 
Dec.  305,  it  was  held  that  a  purchaser  who 
took  possession  after  foreclosure  of  a  mort- 
gage was  entitled  to  a  growing  crop,  as 
against  a  tenant  "who  had  knowledge  of  the 
mortgage  at  the  time  of  the  making  of  the 
lease. 

A  provision  in  a  contract  of  lease  that 
if  the  tenant  "voluntarily  or  involuntarily" 
leaves  the  place,  he  shall  forfeit  the  crop 
produced  by  him  on  the  land,  does  not  en- 
title the  landlord  to  the  crop,  if,  without 
the  tenant's  fault,  he  is  forced  by  the  land- 
lord to  leave  the  premises  because  he  buys 
goods  from  a  person  other  than  the  landlord. 
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in  holding  that,  even  if  properly  dis- 
charged, the  overseer  was  entitled  to  re- 
cover for  his  services  so  far  as  they  were 
beneficial  to  the  landowner,  is  so  clear  and 
convincing,  and  so  fully  vindicates  the 
charge  of  the  circuit  judge  in  the  present 
case,  that  we  quote  from  it  at  length: 
*The  only  ground  necessary  to  be  consid- 
ered in  this  case  is  the  supposed  misdirec- 
tion of  the  presiding  judge  in  charging  the 
jury  that  they  were  not  at  liberty,  under 
any  circumstances,  to  apportion  the  com- 
pensation of  the  plaintiff  to  the  services 
actually  rendered,  and  that  they  were 
bound  to  allow  him  the  stipulated  wages 
for  the  year  or  nothing.  .  .  .  The  rela- 
tion of  employer  and  overseer  is  one  which 
the  state  of  the  country  renders  almost  in- 
dispensably necessary  to  every  planter,  and 
collisions  do  and  must  necessarily  arise, 
and  it  is  fit  that  there  should  be  some  set- 
tled rule  on  the  subject.  When  the  em- 
ployer wantonly  and  without  cause  turns 
off  his  overseer,  at  a  season  of  the  year 
when  it  would  be  impracticable  to  get  em- 
ployment elsewhere,  and  his  time  is  whol- 
ly lost,  I  should  feel  no  hesitation  in  en- 
forcing the  rule  rigidly,  not  only  as  a  pun- 
ishment, but  as  a  just  remuneration  to  the 
overseer;  and  so  when  the  overseer  aban- 
dons the  employer  without  cause,  or  by  his 
neglect  inHicts  a  loss  on  him  commensurate 
with  the  services  which  he  has  performed. 


Williams  v.  Cocke,  —  Miss.  — ,  6  So.  774. 
The  court  said  that  the  only  "involuntary" 
leaving  of  the  place,  within  the  fair  mean- 
ing of  the  term,  must  be  construed  to  be 
an  involuntary  one  forced  upon  the  tenant 
by  the  landlord  for  good  and  sufficient 
cause;  that,  otherwise,  the  landlord  would 
be  the  gainer  by  his  own  wrong. 

In  Hunter  v.  Jones,  2  Brewst.  (Pa.)  370, 
the  general  rule  was  laid  down  that'  a 
lessee  who  is  ejected  by  His  lessor  for  for- 
feiture of  the  lease  on  account  of  breach  of 
a  condition  therein  is  not  entitled  to  re- 
enter and  gather  a  growing  crop. 

It  has  been  held  that  where  a  tenant  is 
ousted  by  a  third  party,  his  right  and  that  of 
his  landlord  to  the  crop  cease  so  far  as  the 
right  is  necessary  to  maintain  an  action  of 
replevin  for  a  crop  harvested  and  removed 
bv  the  party  who  enters;  and  that  therefore 
they  cannot  maintain  replevin;  but  if  the 
entry  was  unlawful,  they  might  maintain 
trespass  quare  clauaum  fregit,  and  after 
ejectment,  recover  for  mesne  profits.  De 
Mott  V.  Hagerman^  8  Cow.  220,  18  Am.  Dec 
443. 

As  against  a  sublessee  who,  with  knowl- 
edge that  an  action  of  ejectment  is  pending 
against  the  lessee,  under  a  clause  in  the 
lease  authorizing  re-entry  by  the  lessor  in 
case  the  rent  is  not  paid,  sows  a  crop  upon 
the  land,  the  lessor  is  entitled  to  the  crop 
upon  being  put  into  possession  upon  termi- 
nation of  the  ejectment  action  in  his  favor, 
4«  LJEtJL(NiL) 


lie  clearly  deserves  no  compensation. 
There  is,  however,  a  third  class  of  cases 
for  which  it  is  necessary  to  provide,  and 
which  are  perhaps  of  the  most  common  oc- 
currence. They  are  those  where  the  em- 
ployer reaps  the  full  benefit  of  the  services 
which  have  been  rendered,  but  some  cir- 
cumstance occurs  which  renders  his  dis- 
charging the  overseer  necessary  and  jus- 
tifiable, and  that  perhaps  not  immediately 
connected  with  the  contract,  as  in  the  pres- 
ent case.  It  happens  frequently,  too,  that 
it  becomes  a  question  of  great  difficulty  to 
ascertain  with  whom  the  first  wrong  com- 
menced. I  cannot  reconcile  it  to  mv  no- 
tions  of  natural  justice  that  the  overseer 
should  not  recover  a  compensation  for  the 
services,  so  far  as  they  w^ere  directed,  and 
which  have  been  beneficial  to  the  employer. 
And  1  am  unable  to  discover  anv  evil 
which  is  likely  to  result  from  submitting 
such  a  matter  to  the  sound  discretion  of  a 
jury  of  the  country.  As  a  matter  of  ex- 
pediency I  should  be  disposed  to  establish 
it  as  a  rule.  This  conclusion  is,  I  think, 
supported  by  the  principle  of  the  excep- 
tion before  noticed,  and  by  the  common 
case  in  which  a  party  is  permitted  to  prove 
by  way  of  defense  that,  owing  to  some 
defect  in  the  execution  of  the  work  and 
labor  done  and  performed,  the  thing  is  not 
worth  so  much  as  was  stipulated  for;  and 
the     still     more     comprehensive     principle 


although  at  that  time  the  crop  has  been 
harvested,  but  not  removed  from  the  prem- 
ises.   Sampson  v.  Bose,  65  N.  Y.  411. 

In  Fagan  v.  Vogt,  35  Tex.  Civ.  App.  528, 
80  S.  W.  664,  a  tenant  upon  shares  who 
had  been  evicted  by  his  landlord  before  the 
expiration  of  the  term  recovered  from  the 
landlord  the  value  of  his  share  of  the  crop ; 
and  it  was  held,  upon  the  principle  that 
if  one  tortiously  takes  and  converts  the 
property  of  another,  he  cannot  charge  the 
rightful  owner  with  the  labor  expended 
thereon  whereby  its  value  is  increased,  that 
the  landlord  was  not  entitled  to  charge  the 
tenant  with  the  cost  of  gathering  the  crop, 
which  was  to  have  been  done  by  the  tenant. 

In  Miller  v.  Havens,  51  Mich.  482,  16  N. 
W.  865,  the  court  said  that  one  who  pur- 
chased a  crop  from  a  tenant,  and  whose 
rights  were  certainly  not  less  than  those 
of  a  sublessee,  would  be  protected  against 
a  forfeiture  afterward  incurred  by  the  ten- 
ant and  a  re-entry  by  the  landlord.  And 
it  was  held  that  a  recovery  of  the  land  by 
the  landlord  through  summary  proceedings 
against  the  tenant  was  not  a  defense  in  an 
action  by  tiie  purchaser  against  the  land- 
lord for  the  crop,  wliere  the  tenant  had  no 
notice  of  the  proceedings,  and  especially 
where  the  judgment  appeared  to  be  such 
that  it  might  liavo  been  obtained  upon  other 
grounds  tlian  a  breach  of  a  condition  in  the 
lease  R.  £.  H. 
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that  a  partial  failure  of  consideration  is  a  ^ 
good  ground  of  defense.  Cases  of  this  de- 
scription are  of  very  frequent  occurrence, 
and  although  this  question  has  never  been 
judicially  determined,  it  may  be  clearly 
collected  from  them  that  the  prevailing 
opinion  is  favorable  to  an  apportionment. 
In  some  cases  the  jury  have  found  the 
entire  sum,  but  in  most  they  have  appor- 
tioned it  when  the  circumstances  justified 
it." 

Again  in  M'Clure  v.  Pyatt,  4  M*Cord  L. 
26,  the  court  said:  "In  the  case  of  Boyd 
V.  Byrd,  decided  at  the  last  sitting  in  Co- 
lumbia, which  was  an  action  by  an  over- 
seer against  his  employer,  the  court  deter- 
mined after  great  deliberation  that,  al- 
though the  contract  was  to  pay  a  gross 
sum  for  the  year's  services,  the  jury  might, 
when  the  parties  had  differed  and  sepa- 
rated before  the  end  of  the  year,  apportion 
the  damages  to  the  services  actually  ren- 
dered, if,  upon  a  view  of  all  the  circum- 
stances, that  course  was  best  calculated  to 
effect  substantial  justice  between  them; 
and  that  case  is  referred  to  for  the  doc- 
trine of  law  on  the  subject." 

The  authority  of  these  cases  was  recog- 
nized in  Eaken  v.  Harrison,  4  M'Cord  L. 
249,  and  Verner  v.  Sullivan,  26  S.  C.  327, 
2  S.  E.  391. 

Apply  this  established  rule  to  the  pres- 
ent case.  When  the  plaintiff  was  dis- 
charged, or  abandoned  the  crop,  on  August 
17th,  the  season  of  cultivation  was  over, 
and  nothing  remained  but  the  work  of  har- 
vesting and  preparing  the  crop  for  market. 
The  loss  to  the  defendant  could  not  have 
been  so  complete  as  to  warrant  him  in  de- 
claring a  complete  forfeiture  of  all  the 
fruit  of  plaintiff's  labor;  but,  under  the 
rule  above  stated,  it  was  for  the  jury  to 
say  what  compensation  the  plaintiff  ought 
to  have,  taking  into  consideration  all  the 
evidence  of  loss  resulting  to  the  landowner 
from  his  default.  It  seems  to  me  clear 
that  the  judgment  of  the  circuit  court 
should  be  affirmed. 


TENNESSEE  SUPREME  COURT. 

DUDLEY   LUMBER   COMPANY,    Plff.    in 

Certiorari, 

V. 

NOLAN  BROTHERS  LUMBER  COMPANY 
FOR  USE  OF  NATIONAL  CITY  BANK. 

(—  Tenn.  — ,  156  S.  W.  465.) 

Set-off  •—  indorser  of  note  •—  assigned 
claim  of  maker. 

An  indorser  who,  after  notice  of  the 
assignment  for  value  of  an  unmatured  claim 
49  L.Rw^(N.S.) 


of  the  insolvent  maker  against  himself, 
takes  up  the  note  which  did  not  mature 
until  after  the  assignment,  may  set  off  the 
amount  against  the  claim  in  the  hands  of 
the  assignee  when  it  reaches  maturity, 
under  a  statute  permitting  a  defendant 
to  plead  in  set-off  between  himself  and  the 
original  party,  under  whom  plaintiff 
claimed  which  by  law  has  attached  to  the 
demand  in  plaintiff's  hands  and  for  which 
defendant  would  be  entitled  to  recover 
against  such  original   party. 

(May  10,  1913.) 

(^  ERTIORARI  to  the  Court  of  Civil  Ap- 
J  peals  to  review  a  decree  reversing  a 
decree  of  the  Chancery  Court  for  Shelby 
County  in  defendant's  favor  in  an  action 
upon  an  account  for  lumber  sold  and  de- 
livered in  which  defendant  sought  to  set 
off  a  note  upon  which  he  was  liable 
as  indorser  for  the  vendor  of  the  lumber. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

l^fessrs.  Jackson  &  McRee,  for  plaintiff 
in  certiorari: 

The  debtor  of  an  insolvent  who  assigns 
the  obligation  may  set  off,  in  the  hands 
of  the  assignee,  any  indebtedness  matured 
or  unmatured,  held  by  him  against  the  as- 
signer  upon  the  day  of  the  assignment. 

Howe  Sewing  Mach.  Co.  v.  Zachary,  2 
Tenn.  Ch.  478;  Gregory  v.  Hasbrook,  1 
Tenn.  Ch.  220;  Nashville  Trust  Co.  v. 
Fourth  Nat.  Bank,  91  Tenn.  336,  15  L.R.A. 
710,  18  S.  W.  822;  Waterman,  Set-off,  2d 
ed.  §  435;  Feazle  v.  Dillard,  5  Leigh,  31; 
Memphis  &  C.  R.  Co.  v.  Greer,  87  TenR. 
698,  4  L.R.A.  858,  11  S.  W.  931. 

A  surety  may  proceed  against  an  insol- 
vent principal  for  indemnity  before  paying 
the  debt  upon  which  he  is  surety. 

Miller  v.  Speed,  9  Heisk.  201;  Memphis 
&  C.  R.  Co.  V.  Greer,  87  Tenn.  698,  4  L.R.A. 
858,  n  S.  W.  931. 

The  fact  that  the  claim  asserted  as  a  set- 
off had  not  arisen  at  the  time  of  the  as- 
signment will  not  prevent  an  equitable  set- 
off, where  it  arises  subsequently  by  opera- 
tion of  law  or  as  the  result  of  existing  con- 
tracts. 

Central  Appalachian  Co.  v.  Buchanan,  33 

yote.  —  Right  of  surety  or  indorser  to 
offset  obligation  as  against  assignee 
of  a  debt  due  from  hint  to  the  prin- 
cipal. 

It  is  not  intended  to  include  herein  cases 
involving  the  right  of  a  surety  to  offset  his 
obligation  as  such,  against  a  debt  owing  by 
him  to  his  principal  in  the  hands  of  an  as- 
signee or  trustee  for  creditors  in  insolvency 
or  bankruptcy  proceedings  against  the  prin- 
cipal. 

As  to  the  particular  question  of  the  ef- 
fect Qi  immaturitjr  of  daim  f^t  %h^  ^\me  9f 
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C.  C.  A.  598,  62  U.  S.  App.  395,  UO  Fed. 
454;  North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore  &  Steel  Co.  152  U.  S.  596,  38 
L.  ed.  565,  14  Sup.  Ct.  Rep.  710;  Carr  v. 
Hamilton,  129  U.  S.  252,  32  L.  ed.  669,  9 
Sup.  Gt.  Rep.  295. 

Insolvency  is  sufficient  ground  for  equi- 
table set-off. 

Howe  Sewing  Mach.  Co.  v.  Zachary,  2 
Tenn.  Ch.  478;  Gregory  ▼.  Hasbrook,  1 
Tenn.  Ch.  220;  Nashville  Trust  Co.  ▼. 
Fourth  Nat.  Bank,  91  Tenn.  336,  15  L.R.A. 
710,  18  S.  W.  822;  Jones  v.  Robinson,  26 
Barb.  .310:  Fera  v.  Wickham,  40  N.  Y. 
S.  R.  644,  16  N.  Y.  Supp.  892;  Schuler  ▼. 
Israel,  120  U.  S.  506,  30  L.  ed:  707,  7  Sup. 
a.  Rep.  648;  Carr  v.  Hamilton,  129  U. 
S.  252,  32  L.  ed.  669,  9  Sup.  Ct.  Rep.  295; 
Kentucky  Flour  Co.  v.  Merchants'  Nat. 
Bank  (Fidelity  Trust  &  S.  V.  Co.  v.  Mer- 
chants* Nat.  r.ank)  90  Ky.  225,  9  L.R.A. 
108.  13  S.  W.  910;  Memphis  &  C.  R.  Co.  ▼. 
Greer,  87  Tenn.  698,  4  L.R.A.  858,  11  S.  W. 
931 ;  Miller  v.  Speed,  9  Heisk.  201 ;  Central 
Appalachian  Co.  v.  Buchanan,  33  C.  C.  A. 
598,  62  U.  S.  App.  195,  90  Fed.  454;  North 


Chioajjo  Rolling  Mill  Co.  v.  St.  Louis  Ore 
&  Steel  Co.  152  U.  S.  596,  38  L.  ed.  565, 
14  Sup.  Ct.  Rep.  710;  Feazle  v.  Dillard, 
5  Leigh,  31. 

The  National  City  Bank  is  only  entitled 
to  the  amount  remaining  after  all  just 
credits  have  been  made. 

McKenzie  y.  Shaffner,  8  Baxt.  410 ;  Cohen 
V.  Whitman,  1  Tenn.  Ch.  271;  Moseby  v. 
Williameon,  5  Heisk.  287;  Comfort  v.  Pat- 
terson, 2  Lea,  671;  Richardson  v.  Parker, 
2  Swan,  530. 

Mr.  H.  R.  Boyd  for  defendant  in  cer- 
tiorari. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  is  before  this  court  on  peti- 
tion for  writ  of  certiorari  to  the  court  of 
civil  appeals  to  review  a  decree  of  that 
court  reversing  a  decree  in  favor  of  the 
Dudley  Lumber  Company  rendered  by  the 
chancery  court  of  Shelby  county.  The  case 
in  the  chancery  court  was  heard  upon  an 
agreed  statement  of  facts. 

On  March  24,  1910,  Nolan  Brothers  Lum- 


insolvency  proceedings  upon   right  of   set- 
off, see  note  in  25  L.R.A.(N.S.)  393. 

As  to  the  effect  of  immaturity  of  claim 
at  the  time  insolvency  occurs  upon  the 
right  of  set-off,  see  note  in  17  L.R.A.  456; 
16  to  right  to  set  off  insolvent's  obligation 
upon  a  claim  in  the  hands  of  his  receiver, 
or  assignee,  or  trustee  for  creditors,  see 
note  in  23  L.R.A.  313. 

At  law — where  surety  discharges  liability 
after  commencement  of  suit  on  assigned 
claim. 

At  law  an  offset  is  generally  limited  to  a 
subsisting  obligation  between  the  parties 
to  the  suit,  and  an  assignee  of  a  non-ne- 
^tiable  chose  in  action  only  takes  subject 
to  this  right  of  offset  as  it  existed  at  the 
time  of  the  assignment  and  notice  thereof  to 
the  debtor.  Hence  where  the  debtor  is  a 
surety  for  the  assignor,  even  though  the  ob- 
ligation was  due  at  the  time  of  the  assign- 
ment, if  he  had  not  at  that  time  paid  same, 
he  cannot,  by  subsequently  making  payment 
th«>reof,  offset  the  amount  paid,  in  an  action 
at  law  against  him  by  the  assignee  of  the 
indebtedness  to  his  principal. 

Thus,  in  Cox  v.  Cooper,  3  Ala.  256,  it  is 
said  that  an  offset  to  be  good  must  be  a 
subsisting  demand  at  the  time  of  the  com- 
mencement of  the  action,  and  hence  a  surety 
has  no  right  of  set-off  in  so  far  as  con- 
cerns his  liability  as  surety,  until  he  has 
discharged  his  obligation,  and  until  that 
time,  he  cannot  depend  upon  same  as  a 
iet-off  to  a  note  payable  to  his  principal  and 
assigned  to  a  third  person,  although  he 
discharged  his  obligation  as  surety  after 
the  commencement  of  the  action. 

A  demand  to  be  available  as  a  set-off  in  a 
eourt  of  law  must  be  such  as  the  defendant 
could,  at  the  commencement  of  the  suit, 
have  made  the  foundation  of  a  separate 
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independent  action  against  the  plaintiff. 
Hence  a  surety,  discharging  his  obligation 
after  the  commencement  of  a  suit  against 
him  by  the  assignee  of  his  principal  of  a 
debt  due  the  latter,  has  not  a  set-off  avail- 
able at  law.  Goldthwaite  v.  National  Bank, 
67  Ala.  549. 

This  doctrine  is  based  upon  the  theory 
that  the  contingent  liability  of  a  surety  is 
not  a  liability  which  he  may  use  in  offset 
to  an  action  by  the  transferee  of  a  note 
payable  bv  him  to  his  principal.  Wood  v. 
Steele,  66 'Ala.  436. 

The  liability  of  a  surety,  being  a  mere 
contingent  liability,  is  not  sufficient,  where 
nothing  more  exists  at  the  date  of  the  as- 
signment by  the  principal  of  a  claim  against 
the  surety  and  the  former  is  solvent,  to 
entitle  the  surety  to  offset  as  against  the 
assignee  the  amount  subsequently*  paid  in 
discharge  of  his  liability  as  surety.  Follett 
V.  Buyer,  4  Ohio  St.  586. 

A  suretyship  which  was  not  discharged 
at  the  time  of  the  assignment  of  a  claim 
of  the  principal  against  the  surety,  nor  at 
the  time  of  the  commencement  of  an  action 
thereon  by  the  assignee,  is  only  a  contingent 
liability,  and  does  not  constitute  a  demand 
held  by  the  surety  at  the  time  of  the  com- 
mencement of  the  suit,  within  the  meanint^ 
of  a  statute  providing  that  "a  set-off  shall 
be  allowed  only  in  actions  for  money  de- 
mands upon  contract,  and  must  consist  of 
matter  arising  out  of  debt,  duty,  or  con- 
tract, liquidated  or  not,  held  by  the  defend- 
ant at  the  time  the  suit  was  commenced, 
and  matured  at  or  before  the  time  it  is 
offered  as  a  set-off."  Eigenmann  v.  Clark, 
21  Ind.  App.  129,  51  N.  E.  725. 

Under  a  statute  declaring  that  no  demand 
shall  be  set-off,  unless  for  the  price  of  real 
or  personal  estate  or  for  money  paid,  or 
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ber  Company  executed  its  promissory  note, 
payable  to  the  Dudley  Lumber  Company, 
to  mature  May  24th.  On  April  29,  1910, 
the  Dudley  Lumber  Company  discounted 
this  note  with  the  Michigan  Private  Ex- 
change Bank,  of  Grand  Rapids,  Michigan, 
indorsing  the  same.  On  May  10,  1910,  the 
Nolan  Company  sold  to  the  Dudley  Com- 
pany a  bill  of  lumber  to  the  amount  of 
$677.24.  On  May  12,  3910,  the  Nolan  Com- 
pany, being  insolvent  at  that  time  (as  well 
as  at  the  date  of  the  execution  of  the  note), 
assigned  this  account  for  lumber  to  the  Na- 
tional City  Bank  of  Memphis,  and  that 
bank  on  the  same  day  gave  due  notice  of 
the  assignment.  This  account  matured 
sixty  days  from  the  date  of  its  creation. 
At  the  maturity  of  the  note,  May  24,  1^10, 


the  Nolan  Company  defaulted  in  payment, 
and  the  Dudley  Company,  under  its  obliga- 
tion so  to  do  as  indorser,  paid  and  took 
over  the  note.  On  July  10th,  the  date  of 
the  maturity  of  the  account,  the  Dudley 
Lumber  Company  tendered  the  National 
City  Bank  the  amount  representing  the  dif- 
ference between  the  account  and  the  note, 
under  a  claim  of  a  right  to  set-off  as  in- 
dorser thus  forced  to  liquidate  the  note  de- 
mand of  the  insolvent  Nolan  Company.  The 
tender  was  declined  by  the  bank,  which 
brought  suit  in  the  name  of  the  assignor 
on  the  assigned  account. 

The  Dudley  Company  here  assigns  as 
error  in  the  decree  of  the  court  of  civil  ap- 
peals the  holding  that  it  was  not  entitled 


money  had  and  received,  or  for  service  done, 
or  unless  it  is  for  a  sum  that  is  liquidated 
or  that  existed  at  the  commencement  of  the 
suit  and  then  belonged  to  the  defendant, 
or  unless  it  is  due  to  him  in  his  own  right, 
an  accommodation  indorser  or  surety  has 
no  debt  against  the  principal  maker  until 
he  has  paid  the  amount  for  which  he  is 
liable  as  surety  or  indorser,  and  if  such 
payment  is  not  made  until  after  notice  of 
an  assignment  of  a  debt  owing  to  him  by 
his  principal,  as  against  the  assignee,  he 
is  not  entitled  to  off-set  payments  sub- 
sequently, made  in  discharging  his  obliga- 
tion as  surety.  Backus  v.  Spalding,  120 
Mass.  234. 

And  where  a  surety  discharges  his  ob- 
ligation after  commencement  of  a  suit 
against  him  by  the  assignee  of  a  note  pay- 
able to  his  principal,  he  cannot  offset  the 
amount  so  paid,  and  such  payment  con- 
stitutes no  defense,  in  part  or  whole,  to  the 
action.  Gildersleeve  v.  Caraway,  19  Ala. 
246. 

And  right  of  offset  at  law  is  also  denied 
a  surety  in  Walker  v.  McKay,  2  Met.  (Ky.) 
294,  who  pays  an  obligation  after  he  has 
notice  that  his  principal  has  assigned  a 
claim  against  him,  on  the  theory  that  the 
set-off,  to  be  available  either  in  law  or  in 
equity,  against  an  assignee,  must  have  ex- 
isted before  notice  of  the  assignment. 

— where    liability    of    surety    remains    un- 
discharged. 

It  is  no  defense  at  law  by  way  of  set-off 
to  a  suit  by  the  indorsee  of  a  note  after 
maturity,  that  the  maker  of  the  note  was 
the  guarantor  of  a  note  executed  by  the 
indorser  of  the  note  in  suit,  although  the 
note  guaranteed  is  then  over  due  and  un- 
paid.    Ligare  v.  Hayden,  51  111.  App.  69. 

A  surety  on  a  note  must  pay  a  judgment 
rendered  thereon  before  he  can  offset  same 
against  the  indorsee  of  a  note  made  by  him 
to  his  principal,  although  there  was  an 
agreement  between  himself  and  his  prin- 
cipal prior  to  the  transfer  of  his  own  note, 
that  he  should  pay  the  note  upon  which  hs 
was  surety  and  the  vw^'int  thereof  should 
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be  applied  upon  his  own  note.    Billingslej 
V.  Stratton,  11  Ind.  396. 

Effect  of  express  agreement  for  set-off. 

The  right  of  offset  may  be  expressly  stip- 
ulated for  by  a  surety.  In  such  case  he 
may  make  the  offset  as  against  an  assignee 
of  the  claim  he  owes  the  principal.  Thus 
the  maker  of  a  non -negotiable  note  who 
guarantees  notes  of  the  payee  under  an 
agreement  that  he  may  offset  against  his 
note  the  amount  be  may  have  to  pay  by 
reason  of  his  guaranty,  where  he  is  coni- 
pelled  to  make  good  his  guaranty,  is  entitled 
to  make  such  offset  against  a  transferee 
of  his  note  although  the  transfer  was  made 
prior  to  his  payment  of  his  obligation  aa 
guarantor.  Union  Nat.  Bank  v.  Hines,  177 
III.  417,  53  N.  E.  83.  See  Billingsley  v. 
Stratton,  supra. 

Insolvency  as  entitling  surety  to  offset  at 

law. 

It  has  been  held  that  the  assignee  of  a 
non-negotiable  chose  in  action  takes  subject 
to  the  right  of  the  debtor  to  offset  the 
amount  the  latter  is  required  to  pay  in 
discharge  of  a  judgment  rendered  against 
him  as  surety  for  tne  assignor,  where  at 
the  time  of  the  assignment  the  latter  was 
insolvent.  Thompson  v.  McClelland,  29  Pa. 
475.  While,  under  the  Pennsylvania  prac- 
tice, equitable  defenses  are  admissible  in 
actions  at  law,  the  court  styles  this  set-off 
as  a  legal  set-off. 

In  another  jurisdiction,  however,  it  is 
held  that  the  fact  that  the  principal  was 
insolvent,  and  that  his  insolvency  was 
known  to  the  assignee  of  a  claim  against 
his  surety  at  the  time  of  the  transfer,  can- 
not confer  upon  the  surety  the  right  to  set- 
off the  amount  paid  by  him  in  discharge  of 
Ins  obligation  as  surety  in  an  action  at  law 
by  the  assignee,  since  the  insolvency  of  the 
principal  docs  not  change  the  present  rights 
of  the  parties,  although  it  may  render  it 
more  probable  that  the  surety  may,  by  pay- 
ment, acquire  some  future  claim  against 
the  assignor.  Backus  v.  Spaulding,  129 
Mass.  234. 
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to  set  off  the  note  of  the  Nolan  Company, 
so  held  by  it,  against  the  account. 

It  is  contended  that  the  insolvency  of  the 
Xoian  Company,  at  the  date  of  the  assign- 
ment, makes  a  case  for  the  application  of 
the  doctrine  of  equitable  set-off,  and  that 
the  Dudley  Company,  under  the  obligation 
of  indorsw  at  assignment  date,  was,  prior 
CO  the  account's  maturity,  compelled  to  pay 
the  note,  and  is  entitled  to  invoke  that  de- 
fense. 

The  debtor  of  an  insolvent  creditor,  who 
has  assigned  for  the  benefit  of  creditors  the 
obligation  evidencing  the  indebtedness,  may 
set  off  against  the  demand  in  the  hands  of 
the  assignee  any  indebtedness,  whether 
matured  or  unmatured,  at  the  date  of  as- 
signment.    Nashville  Trust  Co.  v.  Fourth 


Nat.  Bank,  91  Tenn.  336,  15  LJLA.  710, 
18  S.  W.  822. 

This  right  is  based  on  the  equity  growing 
out  of  the  insolvency  of  the  assignor,  at  the 
time  of  the  assignment;  but  the  opinion  in 
Nashville  Trust  Co.  v.  Fourth  Nat.  Bank 
indicates  a  distinction  between  the  assign- 
ment where  it  is  to  a  third  party  on  pur- 
chase, as  here,  and  where  the  assignment 
is  one  for  the  benefit  of  creditors.  The 
court,  in  discussing  the  case  of  Spaulding 
V.  Backus,  122  Mass.  553,  23  Am.  Rep.  391, 
said  that  its  "holding  ...  is  not  neces- 
sarily inconsistent  with  the  right  of  set-off 
as  between  the  original  parties,  and  appears 
entirely  consistent  with  the  decisions  of 
this  court  that  a  right  of  set-off,  to  be  so 
attached   to   the  debt   as   to   be   available 


Insolvency  as  entitling  surety  to  equitable 

offset. 

Insolvency  by  the  weight  of  authority  is 
held  to  be  a  distinct,  equitable  ground  of 
set-off  in  favor  of  a  surety  as  against  an 
assignee  of  his  principal,  where  the  princi- 
pal waa  insolvent  at  the  time  of  the  assign- 
ment, since  under  such  circumstances  the 
assignment  gives  to  the  assignee  only  the 
rights  that  the  assignor  hsSi,  and  he  is 
charged  with  all  outstanding  equities. 
Hence  the  discharge  by  the  surety  of  his 
obligation,  although  subsequent  to  the  as- 
signment, may  be  used  by  him  as  an  offset 
to  an  action  by  the  assignee  of  an  obligation 
held  by  his  principal  and  assigned  when 
insolvent.  Eigenmann  v.  Clark,  21  Ind. 
App.  129,  61  N.  E.  726. 

As  between  the  principal  and  surety, 
courts  of  equity  always  lend  their  aid  for 
the  protection  of  the  latter.  As  soon  as  the 
lurety's  obligation  to  pay  becomes  absolute, 
as  by  insolvency  of  the  principal,  he  is  en- 
titled in  equity  to  require  the  principal 
debtor  to  exonerate  him,  and,  since  an  as- 
signee of  a  claim  due  the  principal  from 
the  surety  takes  same  subject  to  any  de- 
fense which  the  surety  miffnt  have  against 
the  principal  at  the  time  oi  the  assignment, 
the  surety  may  make  an  equitable  offset 
to  such  claim,  of  the  amount  paid  by  him 
in  discharge  of  his  obligation  as  surety. 
Craighead  v.  Swartz,  219  Fa.  149,  67  Atl. 
1003. 

The  insolvency  of  the  principal  intro- 
dnces  a  new  relation  between  him  and  his 
surety,  whereby  the  latter  is  entitled  to 
retain  a  debt  due  to  the  former,  independent 
a:  the  manner  in  which  it  was  created, 
until  the  principal  either  releases  him  from 
or  indemnifies  nim  against  his  obligation. 
And  where  this  equity  exists  at  the  time 
of  the  assignment  by  the  principal  of  the 
claim  against  the  surety,  the  right  of  the 
asssigrvoe  is  subject  thereto,  and  if  the  sure 
ty  subsequently  discharges  his  obligation 
a*3  such,  he  is  entitled,  in  equity,  to  offset 
the  amount  thus  paid  against  the  claim  of 
the  assignee.  Tuscumbia,  C.  &  D.  R.  Co. 
^.  Rhodes,  8  Ala.  212,  cited  with  approvai 
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in  Goldthwaite  v.  National  Bank,  67  Ala. 
549,  to  the  point  that  insolvency  of  the 
principal  is  a  distinct  equitable  ground  for 
the  allowance  of  the  set-off  of  demands 
which  at  law  could  not  be  made  available. 

Insolvency  of  the  principal  entitles  the 
surety  to  equitable  offset,  as  against  the 
assignee  of  a  debt  due  by  the  surety  to  the 
principal,  of  whatever  the  surety  is  required 
to  pay  in  discharge  of  his  obligation '  as 
surety,  although  the  assignment  is  prior  to 
the  actual  payment  by  the  surety  of  this 
obligation.  Williams  v.  Helme,  16  N.  C. 
(1  Dev.  Eq.)  151,  18  Am.  Dec.  680. 

And  see  Dudley  Lumber  Co.  v.  Nolan 
Bbos.  Lumber  Co.  applying  the  doctrine  to 
an  obligation  not  due  at  the  time  it  was 
assigned,  and  upon  which  the  defendant 
was  liable  as  surety. 

But  in  Walker  v.  McKay,  2  Met  (Ky.) 
294,  it  is  held  that  to  be  available  in  equity 
as  against  an  assignee,  an  obligation  of 
the  surety  must  have  existed  before  the  as- 
signment, that  is,  the  surety  must  have 
paid  and  discharged  his  obligation  as  such; 
since  the  principal  does  not  become  the 
debtor  of  tlie  surety  until  the  latter  pays 
the  debt  for  which  he  is  liable  as  surety; 
hence  he  cannot  set  up  and  rely  upon  the 
mere  fact  that  he  is  surety  as  entitling  him 
to  a  discount  against  his  own  note,  whether 
in  the  hands  of  his  principal  of  an  assignee ; 
and  insolvency  alone  entitles  him  to  no 
greater  or  different  relief.  This  is  true, 
although  the  surety  has  paid  the  obligation 
of  his  principal,  but  not,  however,  until  aft- 
er he  was  notified  of  the  assignment  by  his 
principal  of  the  claim  against  him. 

Fraud  as  entitling  surety  to  equitable  offset. 

A  surety  against  whom  a  judgment  haa 
been  rendered  for  the  default  of  his  prin- 
cipal, which  he  has  been  compelled  to  pay, 
is  entitled  to  the  aid  of  equity  to  offset  the 
amount  thus  paid  on  a  judgment  against 
him  in  favor  of  an  assignee  of  his  principal, 
where  the  assignment  was  simulated  and 
fraudulent.     Wood  v.  Steele,  65  Ala.  436. 

A.  G.  S. 


($6 


TENNESSEE  SUPREME  COURT. 


Mat. 


against  it  in  the  hands  of  an  assignee  for 
value,  must  be  complete  and  perfect  at  the 
date  of  the  assignment.  Gatewood  v.  Den- 
ton, 3  Head.  381;  Litterer  y.  Berry,  4  Lea. 
193;  Catron  v.  Cross,  3  Heisk.  584."  And 
later  in  the  opinion  the  court  proceeded  to 
treat  the  case  before  it  as  if  only  the  in- 
solvent himself  were  resisting  the  set-off, 
as  distinguished  from  one  who  took,  for 
value,  the  assignment. 

We  deem,  therefore,  the  question  for  solu- 
tion in  the  case  at  bar  to  be  one  not  passed 
upon  by  the  court  in  that  cited  case,  nor  in 
any  subsequent  case  decided  by  this  court. 

There  can  be  no  doubt  that  a  surety  or 
indorser,  who  pays  his  principal's  demand, 
has  status,  as  such,  to  enforce  an  equitable 
set-off  against  a  demand  sued  by  such  prin- 
cipal himself,  if  that  principal  be  insolvent. 
There  is  nothing  in  any  contingent  feature 
incident  to  the  claim  of  a  surety  or  indorser 
that  defeats  the  right.  Citizens'  Bank  v. 
Kendrick,  92  Tenn.  437,  36  Am.  St.  Rep. 
96,  21  S.  W.  1070,  and  authorities  below 
cited. 

What  change  is  wrought  by  an  assign- 
ment, for  value,  of  the  demand,  followed  by 
notice  by  the  assignee?  It  was  said  in  Tay- 
lor V.  Deakins,  9  Lea,  523 :  "It  is  true,  the 
general  rule  is  that  the  assignee  of  negoti- 
able paper  for  a  pre-existing  debt  is  not  a 
holder  in  the  due  course  of  trade  without 
notice,  and  hence  with  respect  to  existing 
equities  he  stands  in  the  shoes  of  the  as- 
signor; but  the  assignee  does  not  continue 
to  stand  simply  in  the  shoes  of  the  assignor, 
especially  after  notice,  so  that  his  right  to 
enforce  the  payment  of  the  debt  may  be  de- 
feated by  the  subsequent  acts  of  the  assign- 
or or  debtor.** 

In  Moore  v.  Weir,  3  Sneed,  46,  it  was 
held  that  such  an  assignee's  condition,  as 
respects  the  maker  of  the  demand  assigned, 
is  no  better  than  that  of  the  assignor,  and 
a  mutual  debt  existing  at  the  date  of  the 
assignment,  but  maturing  afterwards,  is 
allowable  as  a  set-off.  And  this  in  an  ac- 
tion at  law. 

By  the  Code  (Shannon,  §  4639)  it  is  pro- 
vided that  the  defendant  may  plead  de- 
mands matured  when  offered  in  set-off,  and 
any  equities  between  defendant  and  the 
original  party  (assignor)  under  whom 
plaintiff  claims,  which  by  law  have  attached 
to  the  demand  in  plaintiff's  hands,  and  for 
which  the  defendant  would  ]>e  entitled  to 
recover  against  such  original  party. 

The  indorser  company  in  the  case  at  bar 
was  such  before  and  at  the  time  the  account 
against  it  was  assigned,  and  before  suit 
was  brought,  and,  when  "offered  in  set- 
off," it  had  taken  over  the  note.  The  as- 
signor was  insolvent  at  the  time  the  note 
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was  executed  and  indorsed,  aa  well  as  al 
the  date  of  the  assignment. 

In  this  attitude  the  indorser  had  equities 
between  itself  and  the  insolvent  assignor 
attached  to  ■  the  demand,  afterwards  as- 
signed, so  far  forth  that  it  could  have  en- 
forced the  retention  for  its  indemnity  of 
any  funds  belonging  to  the  assignor,  princi- 
pal on  the  indorsed  note,  that  might  be  in 
the  indorser's  hands;  and  this  without  hav- 
ing paid  the  note.  Citizens'  Bank  v.  Ken- 
drick, supra;  27  Am.  &  £ng.  Enc.  Law,  2d 
ed.  478. 

We  hold  that  the  assignment  did  not 
.operate  to  defeat  the  right  of  the  indorser 
to  stand  and  prevail  upon  its  defense  of 
equitable  set-off.  We  have  not  here  an 
effort  to  set  off  a  demand  purchased  or  ac- 
quired after  the  assignment,  but  the  enforce- 
ment of  a  right  that  antedated  the  assign- 
ment. 

The  decisions  as  to  when  a  surety  or  in- 
dorser has  a  claim  which  can  be  used  as  a 
set-off  are  conflicting.  In  Connecticut  it 
has  been  held  that  a  surety  may  set  off  th3 
amount  which  he  is  compelled  to  pay  for 
his  principal  after  an  assignment  against 
debts  which  he  owed  the  insolvent,  and 
which  had  passed  into  the  hands  of  an  as- 
signee, the  court  saying  that  in  equity,  in 
view  of  the  insolvency  of  the  principal,  the 
surety  could  proceed  to  compel  prompt  pay- 
ment, and  that,  when  the  surety  did  later 
move  to  that  end,  the  motion  related  back 
to  the  first  moment  of  the  existence  of  th*.- 
right,  which  was  prior  to  the  acquisition 
of  any  right  by  the  assignee.  Merwin  v. 
Austin,  58  Conn.  22,  7  L.R.A.  84,  18  Atl. 
1029. 

A  number  of  cases  may  be  found  to  the 
effect  that  a  surety  or  indorser,  who  has 
not,  at  the  time  of  the  assignment,  paid  tb«» 
note,  has  no  right  to  set  off  its  amount 
against  a  debt  due  by  him  to  the  assignor. 
Huse  V.  Ames,  104  Mo.  91,  15  S.  W.  DCo . 
Walker  v.  McKay,  2  Met.  (Ky.)  294;  Ket- 
tles V.  Huggins,  8  Rich.  L.  273;  Chance  v. 
Isaacs,  2  Edw.  Ch.  348 ;  also  see  Richardson 
V.  Anderson,  109  Md.  641,  25  L.R.A.(N.S.) 
394,  130  Am.  St.  Rep.  543,  72  Atl.  485. 

But  the  contrary  is  held  elsewhere 
Craighead  v.  Swartz,  219  Pa.  149,  67  Atl. 
1003;  Beaver  v.  Beaver,  23  Pa.  167;  Scott 
V.  Timber  lake,  83  N.  C.  382;  Williams  v. 
Helme,  16  N.  C.  (1  Dev.  Eq.)  151,  18  Am. 
Dec.  580;  McKnight  v.  Bradley,  10  Rich. 
Eq.  557;  Feazle  v.  Dillard,  5  Leigh,  31  . 
Collins  v.  Jones,  10  Barn.  &  C.  777.  Also 
see  Smith  v.  Felton,  43  N.  Y.  419;  Coffin  v. 
McLean,  80  N.  Y.  560;  Scott  v.  Armstronj>, 
146  U.  S.  499,  36  L.  ed.  1059,  13  Sup.  Ct. 
Rep.  148;  Armstrong  v.  Warner,  49  Ohio 
St.  376,  17  LJI.A.  466,  31  N.  E.   877;  Eigen- 
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numn  ▼.  Clark,  21  Ind.  App.  129,  51  N.  E. 
725;  34  Cyc.  751. 

We  are  of  opinion  that  the  latter  rather 
than  the  former  line  of  authorities  is  more 
in  accord  with  the  principle  that  under- 
lies our  statute  and  decisions.  Tlie  element 
of  the  time  of  payment  does  not  figure,  if 
made  before  the  set-off  was  pleaded;  and, 
as  we  have  seen,  in  contemplation  of  equity, 
rights  will  be  taken  to  have  inhered  in  the 
indorser  anterior  to  the  assignment.  The 
assignee  will  not  be  treated  as  a  quasi 
holder  in  due  course  for  value  as  against 
such  an  indorser.  Manifestly  a  court  of 
equity  should  not  hold  itself  powerless  to 
relieve  from  loss,  in  a  very  real  sense  fixed 
on  the  indorser  at  the  time  of  the  assign- 
ment, merely  because  his  demand  was  not 
matured  in  law  on  assignment  date.  The 
trend  of  the  more  recent  cases  appears  to 
be  towards  the  ruling  here  made,  and  away 
from  the  influence  of  the  rules  of  the  com- 
mon law  as  to  set-off,  sometimes  harsh  in 
their  exactness. 

Chancellor  Cooper  in  Howe  Sewing  Mach. 
Co.  v.  Zachary,  2  Tenn.  Ch.  478,  dealing 
with  a  demand  assigned  for  value,  cited 
with  approval  Smith  v.  Felton,  supra;  and 
in  the  latter  case  the  court  said:  "Equity 
will  look  through  the  form  of  the  transac- 
tion,  and  adjust  the  equities  of  the  parties 
with  a  view  to  its  substance,  rather  than 
its  form,  so  long  as  no  superior  equities  of 
third  persons  will  be  affected  by  such  ad- 
justment. ...  It  is  enough  that  justice 
and  equity  demand  that  the  debts  should  be 
set  off  against  each  other,  rather  than  that 
the  defendants  should  be  made  to  pay  the 
note,  and  left  to  rely  upon  the  estate  of 
an  insolvent  debtor  for  the  payment  of  the 
debt  due  them.  Technical  objections,  which 
would  be  valid  at  law,  will  not  avail  to 
defeat  equitable  set-off.  .  .  .  The  plain- 
ti^a  took  title  to  the  note,  subject  to  the 
equitable  claim  of  the  defendants^  as  it  ex- 
isted at  the  time  of  the  assignment,  which 
was  to  set  off  their  debt  against  the  note 
to  the  amount  of  the  latter,  and  the  legal 
title  will  not  avail  to  defeat  this  prior 
equity  of  the  defendants." 

The  indorser  company,  in  such  situation 
as  is  here  disclosed,  is  in  the  eye  of  equity 
potentially  a  creditor,  and  the  assignee  suc- 
ceeded only  to  the  rights  of  the  assignor, 
subject  to  the  prior  equity. 

The  court  of  civil  appeals  held  that  the 
Dudley  Company  was  not  entitled  to  be 
treated  as  a  surety,  and  that,  because  it 
came  into  possession  of  the  note  from  the 
Michigan  Bank,  subsequent  to  the  assign- 
ment of  the  account,  "by  reassignment,  this 
amounted  to  a  repurchase  or  new  acquisi- 
tion bv  it."  Til  is  is  an  erroneous  view, 
46  L.r\a.(N.S.) 


even  if  there  had  been  a  formal  reindorse- 
ment  by  the  Michigan  Bank  to  the  Dudley 
Company,  since  such  reassignment  would 
have  been  nothing  further  than  an  evidenc- 
ing in  form  that  was  true  in  substance, — 
that  the  Dudley  Company  by  payment  was 
in  command  of  the  obligation  that  had  been 
indorsed  by  it.  But  the  only  indorsement 
in  fact  mad3  by  the  Michigan  Bank  was 
one  to  a  Memphis  bank  for  collection,  and 
payment  was  made  thereunder  at  the  Mem- 
phis bank. 

As  a  further  ground  of  its  decision  ad- 
verse to  the  Dudley  Company,  the  court  of 
civil  appeals  states  its  opinion  to  be  "that 
§  50  of  the  negotiable  instruments  act 
[Laws  1899,  chap.  94]  clearly  indicates 
that  the  indorsee  [Dudley  Company,  treat- 
ed as  such,  as  above]  cannot  urge  as  against 
an  assignee  the  equities  or  rights  attaching 
to  a  note  between  the  date  of  its  execution 
and  its  reacquisition  by  him." 

The  section  referred  to  is  as  follows: 
"Where  an  instrument  is  negotiated  back 
to  a  prior  party,  such  party  may,  subject 
to  the  provisions  of  this  act,  reissue  and 
further  negotiate  the  same.  But  he  is  not 
entitled  to  enforce  payment  thereof  against 
any  intervening  party  to  whom  he  was  per- 
sonally liable."  This  section  should  be  read 
in  connection  with  §  121,  which  provides: 
"Where  the  instrument  is  paid  by  a  party 
secondarily  liable  thereon,  it  is  not  dis- 
charged; but  the  party  so  paying  it  is  re- 
mitted to  his  former  rights  as  regards  all 
prior  parties,  and  he  may  strike  out  his 
own,  and  all  subsequent  indorsements,  and 
again  negotiate  the  instrument,"  etc. 

It  is  clear  that  there  is  nothing  in  the 
act  that  bars  the  indorser  company,  which 
paid  the  note,  of  its  remedy  against  the 
maker;  and  the  assignee  of  the  account  was 
not  an  "intervening  party"  within  the 
meaning  of  §  50  of  the  act.  In  short,  the 
provisions  of  the  act  have  no  pertinency 
to  the  facts  of  this  case. 

The  writ  of  certiorari  is  granted,  and  the 
decree  of  the  Court  of  Civil  Appeals  re- 
versed. Decree  here  in  accord  with  the  one 
pronounced  by  the  chancellor. 


MISSOURI   SUPREME   COURT. 

(In  Banc.) 

STATE  OF  MISSOURI  EX  REL.  JOSEPH 

A.  WRIGHT 

V. 

EUGENE  McQUILLIN,  Judge  of  St.  LoTiii 

Circuit  Court. 

(—  Mo.  — ,  158  S.  W.  652.) 

Reference  —  right  of  referee  to  resifi^n. 

1.  A  referee  is  not  an  officer  within  a  con- 
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ititutional  provision  forbidding  officer!  to 
resign. 

Same  —  bias. 

2.  A  referee  should  be  permitted  to  re- 
sign for  cause,  such  as  bias  or  prejudice  in 
the  case. 

(Brown  and  Walker,  JJ.,  dissent.) 

(June    28,    1013.) 

APPLICATION  f6r  a  writ  of  prohibition 
to  prevent  respondent  from  forcing  re- 
lator to  proceed  as  referee  in  a  case  in 
which  he  had  been  appointed.    Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  A.  Wright  in  propria  per- 
9ona: 

The  right  to  resign  without  the  consent 
of  the  appointing  power  is  settled. 

Missouri  Const.  §  5,  art.  14;  State  ex  rel. 
Walker  v.  Bus,  135  Mo.  325,  33  L.R.A. 
618,  36  S.  W.  636;  Reiter  v.  State,  51  Ohio 
St.  74,  23  L.R.A.  681,  36  N.  E.  043;  Olm- 
sted V.  Dennis,  77  N.  Y.  378. 

A  referee  may  resign  in  the  absence  of 
a  statute  forbidding  it. 

34  Cyc.  809;  Brooklyn  Heights  R.  Co,  v. 
Brooklyn  City  R.  Co.  105  App.  Div.  88,  93 
N.  Y.  Supp.  849. 

Where  a  judge  or  referee  believes  him- 
self prejudiced,  he  has  both  the  right  and 
is  under  the  duty  of  resigning. 

23  Cyc.  590;  34  Cyc.  809;  State  ex  rel. 
Lentz  V.  Fort,  178  Mo.  618,  77  S.  W.  741; 
State  V.  Gilham,  97  Mo.  App.  296. 

The  writ  of  prohibition  is  proper  where 
there  is  merely  an  excessive  and  unauthor- 
ized application  of  judicial  force  in  a  cause 
otherwise  properly  cognizable  by  the  court 
or  judge  in  question. 

St.  Louis  K.  &  S.  R.  Co.  v.  Wear,  135 
Mo.  230,  33  L.R.A.  341,  36  S.  W.  357, 
658;  State  ex  rel.  Eochtitzky  v.  Riley,  203 
Mo.  175,  12  L.R.A.(N.S.)  900,  101  S.  W. 
567;  State  ex  rel.-SuUivan  v.  Reynolds,  209 
Mo.  161,  15  L.R.A.(N.S.)  963,  123  Am.  St. 
Rep.  468,  107  S.  W.  487,  14  Ann.  Cas.  198. 

Messrs.  Fordyce,  Holliday,  A  White 
and  Fred  Armstrong,  Jr.,  for  Eliza  P. 
O'Hara : 

A  referee  has  a  right  to  resign. 

Brooklyn  Heights  R.  Co.  v.  Brooklyn  City 
R.  Co.  105  App.  Div.  88,  93  N.  Y*.  Supp. 
849;    (Mo.)    Const.   §  5  art.  14;    State  ex 


rel.  Walker  v.  Bus,  135  Mo.  325,  33  UILA. 
616,  36  S.  W.  636;  34  Cyc.  809. 

Bias  and  prejudice  on  the  part  of  a  ref- 
eree disqualifies  him  from  service. 

Caldwell  v.  Mutual  Reserve  Fund  Life 
Asso.  30  Misc.  510,  63  N.  Y.  Supp.  841; 
Smith  V.  Dunn,  91  App.  Div.  200,  86  N. 
Y.  Supp.  307 ;  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Engraving  &  Printing 
Co.  71  App.  Div.  611,  75  N.  Y.  Supp.  520. 

A  refusal  to  serve  disqualifies  a  referee, 
and  a  resignation  constitutes  a  refusal  to 
serve. 

Brooklyn  Heights  R.  Co.  v.  Brooklyn 
City  R.  Co.  105  App.  Div.  88,  93  N.  Y. 
Supp.  849. 

Mr.  Edward  G.  Kehr,  with  Mr.  Eugene 
McQillin,  for  respondent? 

"The  whole  subject  of  reference  is  gov- 
erned by  the  statute." 

Caulk  V.  Blyth,  55  Mo.  2W. 

The  reference  in  this  case  is  compulsory, 
and  the  parties  having  failed  to  agree,  the 
court  of  its  own  motion  appointed  the  ref- 
eree. He  accepted  the  appointment  and 
qualified  as  such.  He  thereby  became  an 
officer  of  the  court  appointing  him  (Higgins 
V.  Wright,  43  Barb.  461),  and  as  such  is 
subject  to  its  orders  and  control.  (Fori 
V.  Ford,  53  Barb.  525;  O'Brien  v.  New 
York,  84  N.  Y.  657,  84  Hun,  50,  32  N.  Y. 
Supp.  34). 

Graves,  J.,  delivered  the  opinion  of  the 
court: 

Original  action  in  prohibition.  The  facts 
may  be  thus  summarized:  On  April  5, 
1905,  there  was  pending  in  the  circuit  court 
of  St.  Louis  city  an  action  wherein  Eliza 
P.  O'Hara,  executrix  of  the  estate  of  Henry 
O'Hara,  was  pl&intiff,  and  the  firm  of  Ber- 
thold  &  Jennings  Were  defendants.  The 
suit  and  a  counterclaim  filed  therein  bj 
defendants  (both  in  large  sums  requiring 
an  extensive  accounting  between  the  par- 
ties) rendered  the  case  one  for  compulsory 
reference.  This  action  fell  by  allotment  to 
district  No.  6  of  the  St.  Louis  city  circuit 
court,  over  which  respondent  has  presided 
since  January  1,  1913.  On  April  5,  1905, 
respondent's  predecessor  appointed  relator, 
Wright,  as  referee  in  said  cause  by  the 
usual  order  in  such  cases  made,  and  Wright 
qualified  and  proceeded  to  act,  but  to  what 
extent  does  not  appear  in  the  record   be- 


Note, --^  Right  of  referee  to  resign. 

There  is  a  dearth  of  authority  on  this 
question. 

The  Louisiana  statute,  which  provides 
that  arbitrators  shall  not  be  allowed  to 
resign  their  appointment  without  a  good 
cause,  is  held  to  apply  only  to  judicial  ar- 
bitrators appointed  to  decide  a  cause  al- 
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ready  pending.    Lallande  v.  Bonny,  13  La. 
462. 

In  Brady  v.  Kennedy,  65  App.  Div.  190, 
72  N.  Y.  Supp.  507,  and  Brooklyn  Heights 
R.  Co.  V.  Brooklyn  City  R.  Co.  105  App. 
Div.  88,  93  N.  Y.  Supp.  849  (referee  ap- 
pointed to  take  proof  of  certain  facts),  the 
right  of  a  referee  to  resign  is  assumed. 

J.  D.  C. 
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fore  us  in  the  instant  case.  It  does  appear 
that  a  previous  referee  had  taken  all  the 
evidence  in  the  case,  and  Wright  was  ap- 
pointed on  the  death  of  the  first  referee. 
The  facts  we  take  from  the  respondent's 
return,  in  so  far  as  they  controvert  the 
allegations  of  the  relator's  petition.  This 
we  do  because  the  case  is  submitted  here 
upon  a  motion  for  judgment  on  the  plead- 
ings. In  such  case,  so  far  as  the  facts 
stated  in  the  return  controvert  the  facts 
stated  in  the  relator's  petition,  the  return 
must  govern. 

On  December  31,  1912,  the  referee 
Wright,  filed  his  written  resignation  in 
said  cause,  assigning  as  one  of  his  reasons 
tlierefor  that  he  was  biased  and  prejudiced 
in  the  cause  as  to  the  plaintiff  therein, 
ntlier  reasons  we  omit.  January  2,  1913, 
the  defendants  in  the  cause  pending  nisi 
filed  their  application  for  a  rule  upon  the 
referee  to  report  on  said  cause.  This  ap- 
plication on  January  24,  1913,  the  court 
<iustained  in  a  summary  way,  and  directed 
the  referee  to  report  forthwith  his  actions 
and  proceedings  in  said  cause.  January 
30,  1913,  the  plaintiff  by  proper  motion  and 
application  asked  the  court  to  vacate  its 
of'ler  of  January  24,  1913,  and  either  ac- 
wpt  the  resignation  of  the  referee  or  re- 
move him  from  office,  because  of  his  bias 
and  prejudice  against  her,  and  appoint  an- 
other  referee  in  said  cause.  This  applica- 
tion, which  was  duly  verified  by  oath,  con- 
tains among  other  things  the  following: 
"I'liat  said  Joseph  A.  Wright,  the  present 
referee,  is  prejudiced  and  biased  against 
plaintiff  in  this  cause,  and  has  expressed  a 
prejudice  and  bias  against  plaintiff  in  this 
cause,  and  consequently  is  not  a  proper 
person  to  act  as  referee  herein,  and  is  not 
competent  to  render  a  report  on  the  merits 
of  the  cause."  This  application,  verified 
as  aforesaid  by  the  affidavit  of  one  of  plain- 
tifTs  counsel,  was  summarily  overruled, 
and  the  referee  left  to  make  immediate  re- 
port or  take  other  steps.  The  referee  in 
til  is  situation  applied  to  this  court  for  a 
writ  of  prohibition,  and  an  order  to  show 
cause  was  issued.  The  return  of  the  re- 
spondent does  not  question  the  fact  of 
Wright's  prejudice  and  bias.  It  proceeds 
on  the  broad  ground  that  the  court  can 
direct  Wright  to  report  until  such  time  as 
the  resignation  is  accepted  or  he  is  removed, 
and,  although  not  in  express  terms,  the 
return,  in  fact,  denies  the  right  of  the  i 
referee  to  resign  for  any  reason.  Other ! 
matters  will  be  left  for  the  course  of  the  ' 


opinion. 

I.  I  am  impressed  that  both  parties  to 
this  action  have  an  erroneous  view  of  the 
law  of  the  case.  Relator  urges  an  absolute 
and  unqualified  ri^t  to  resign  his  position, 
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and  cites  us  to  §  6  of  art.  14  of  ths  Con- 
stitution, and  some  case  law.  The  consti- 
tutional provision  cited  has  no  reference 
to  a  referee.  This  provision  has  reference 
to  officials  of  a  different  kind  and  character. 
The  section  does  recognize  the  absolute 
right  to  resign  in  the  class  of  officers  to 
whom  it  refers,  but  relator  does  not  belong 
to  this  class.  The  cases  cited  likewise  do 
not  support  the  contention,  and  for  the  same 
reasons.  Whilst  in  a  sense  a  referee  is  an 
officer  of  the  court,  he  is  not  an  officer  with- 
in the  meaning  of  this  constitutional  pro- 
vision. A  referee  is  thus  defined  in  24  Am. 
&  Eng.  Enc.  Law  2d  ed.  p.  219:  "A  referee 
is  a  person  to  whom  a  cause  pending  in 
court  is  referred  by  the  court  to  take  tes- 
timony, hear  the  parties,  and  report  there- 
on to  the  court,  and  upon  whose  report, 
if  confirmed,,  judgment  is  entered."  An- 
other authority,  34  Cyc.  774,  thus  defines 
"reference"  and  "referee."  #  "A  reference  is 
a  sending  of  a  pending  cause  or  some 
question  therein  by  the  court  in  which 
it  is  pending  to  a  private  person  to  hear 
and  determine  the  cause  or  some  question 
therein  or  to  take  evidence  and  report  the 
same,  with  or  without  his  opinion  thereon, 
to  the  court.  Before  there  can  be  a  ref- 
erence there  must  be  an  action  pending, 
and  generally  only  matters  connected  with 
the  pending  suit  can  be  referred.  The  per- 
son to  whom  the  reference  is  made  is  usual- 
ly termed  a  referee;  but  various  other 
names  are  given  to  such  persons  in  different 
jurisdictions,  there  sometimes  being,  how- 
ever, a  difference  between  a  referee  and  such 
other  person.  The  term  'auditor,'  'commis- 
sioner,' 'arbitrator,'  'examiner,'  'assessor,' 
etc.,  are  often  used.  A  referee  is  to  be 
distinguished  from  a  master  who  is  appoint- 
ed only  in  equity  suits  pursuant  to  the 
old  equity  practice,  although  in  some  juris- 
dictions a  referee  in  an  equity  suit  ap- 
pointed pursuant  to  statute  is  now  termed 
a  referee  rather  than  a  master.  In  so 
far  such  officers  perform  the  duties  of  a 
referee,  the  difference  in  title  may  be  dis- 
regarded, and  the  title  of  referee  is  there- 
fore used  generically  throughout  this 
article,  except  where  there  is  a  difference 
of  importance  between  the  particular  offi- 
cer and  a  referee." 

No  definition  brings  a  referee  within 
the  class  of  officers  held  in  view  by  the 
constitutional  provision,  supra.  On  the 
other  hand,  respondent  apparently  denies 
the  right  to  resign  in  toto.  To  our  mind 
the  true  rule  lies  between  the  two  extremes. 
I  do  not  believe  that  a  referee  should  be  per- 
mitted to  resign  for  mere  captious  or 
capricious  reasons,  but  that  there  is  a  right 
to  resign  for  good  and  sufficient  reasons,  I 
have  no  doubt.    The  right  to  resign  is,  ia 
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my  judgment,  a  qualified,  rather  than  an 
absolute,  one.  In  other  words,  it  is  a  right 
dependent  upon  the  reasons  for  its  exercise. 
If  the  reason  assigned  is  good  and  valid  the 
right  is  there,  but  not  so  if  the  reasons  are 
otherwise.  The  right  of  the  court  to  remove 
a  referee  for  good  cause,  and  the  riglit  of  the 
referee  to  resign  for  good  cause,  should  go 
hand  in  hand.  If  the  one  is  recognized,  the 
other  should  be  recognized.  The  thing  which 
would  authorize  the  court  to  remove  the 
referee  should  authorize  the  referee  to  re- 
sign, and  force  the  acceptance  of  such  resig- 
nation, if  acceptance  be  necessary. 

It  is  urged  that  our  statute  makes  no  pro- 
vision for  the  resignation  of  a  referee,  and 
this  is  true.  Nor  does  the  statute  provide 
for  the  court's  removal  of  the  referee  for 
cause.  The  only  statutory  provision  is  one 
authorizing  the  court  to  appoint  another 
referee  in  the  event  the  first  appointee  dies 
or  removes  from  ^;he  state.  Rev.  Stat.  1909, 
§  2000.  Not  a  word  is  said  about  removing 
for  cause,  yet  the  courts  all  recognize  that  a 
referee  may  be  removed  for  cause,  and  one 
of  the  chief  causes  is  bias  and  prejudice. 
It  is  also  true  that  our  statutes  make  no 
specific  provision  for  the  resignation  of  a 
referee  for  good  cause  or  reasons,  yet  it  does 
not  necessarily  follow  that  such  right  does 
not  exist.  Our  statutes,  with  regard  to 
references  and  referees,  are  but  additions  to 
the  old  chancery  idea  of  masters  in  chan- 
cery. The  statutes  merely  broaden  the  com- 
mon-law field  for  references.  For  this  rea- 
son the  statutes  are  not  full  and  complete, 
but  much  is  left  to  be  gathered  from  the  old 
chancery  rules  as  to  references  in  chancery. 
In  chancery  practice  the  right  to  remove  a 
master  in  cliancery  for  good  cause  was  al- 
ways recognized,  and  the  same  doctrine  has 
been  followed  under  statutory  provisions  for 
reference. 

In  34  Cyc.  809,  the  law  is  thus  stated: 
"A  referee  is  subject  to  removal  by  the 
court,  even  where  appointed  by  agreement 
of  the  parties,  but  only  for  good  and  sub- 
stantial reasons.  For  instance,  the  referee 
may  be  removed  because  of  prejudice  or  bias 
or  misconduct,  or  by  the  expression  of  an 
opinion  on  the  facts  before  the  hearing."  In 
Bowen  v.  Steere,  6  R.  I.  loc.  cit.  253,  Ames, 
Ch.  J.,  says:  "The  motion  to  discharge  the 
rule  altogether,  upon  the  ground  that  two 
of  the  referees,  after  their  appointment  and 
before  they  had  heard  the  case  of  the  claim- 
ant, expressed  opinions  unfavorable  to  it, 
demands,  on  account  of  the  nature  of  the 
cause  alleged,  the  careful  consideration  of 
the  court.  Whilst  in  modern  times  courts 
have  been  more  liberal  in  overlooking  honest 
errors  in  referees  and  arbitrators,  and  mere 
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defects  of  form  in  their  reports  and  awards, 
they  have  been  more  strict  in  requiring  from 
them  the  integrity  and  impartiality  which 
belongs  to  the  judicial  character.  Cleland 
V.  Hedly,  5  R.  I.  163;  Strong  v.  Strong,  9 
Cush.  573.  The  partiality  betrayed  by  the 
expression  of  an  opinion  by  a  referee  for  or 
against  tlie  case  of  either  party  before  he 
has  heard  it  would,  unless  the  parties  ha  I 
agreed  to  waive  impartiality  in  the  tribunal 
selected  by  them,  be  a  good  cause  to  in- 
validate his  report,  and  to  discharge  the 
rule  which  appointed  him.  Under  such 
circumstances  the  court  would  be  bound  to 
presume,  notwithstanding  the  referee  swore 
that  his  prejudice  did  not  sway  him,  that 
the  report  was  not  the  result  of  his  fair  and 
deliberate  judgment,  but  of  preconceptions, 
which  placed  him  beyond  the  influence  of 
both  law  and  fact.  Fox  v.  Hazelton,  10 
Pick.  275 ;  Boston  Water  Power  Co.  v.  Gray, 
6  Met.  131." 

So,  in  the  case  at  bar,  what  court  could 
say  that  a  fair  report  had  been  given  by  the 
biased  and  prejudiced  mind  of  the  referee? 
This,  too,  in  the  face  of  admitted  bias  and 
prejudice.  In  the  case  of  Goldberger  ▼. 
Manhattan  R.  Co.  3  Misc.  443,  23  N.  Y. 
Supp.  loc.  cit.  178,  it  is  said :  "Referees  are 
judicial  ofiicers,  charged  with  a  responsible 
trust.  They  take  the  place  of  the  jury  as 
well  as  of  the  court,  and  their  finding  upon 
the  facts  is  generally  accepted  as  conclusive. 
Like  jurors  or  arbitrators,  they  should  be 
persons  entirely  unbiased  and  indifi'erent  be- 
tween the  parties,  or  their  competency  to 
act  may,  in  like  manner,  be  challenged,  and 
any  secret  understanding  as  to  receiving 
fees  in  advance  from  one  party  (Russell, 
Awards,  129;  Morse,  Arb.  536;  Redman, 
Awards,  93 ) ,  or  any  other  act  of  misconduct 
calculated  to  bias  or  influence  any  one  of 
the  referees  in  his  conduct,  or  to  prejudice 
either  party,  is  generally  regarded  as  ample 
cause  for  removal,  and  for  setting  aside  the 
award  when  made.  For  examples  of  the 
stringency  of  this  rule,  see  Forrest  v.  For- 
rest, 3  Bosw.  650;  Dorlon  v.  I^wis,  9  IIow. 
Pr.  1;  Yale  v.  Gwinits,  4  How.  Pr.  253; 
Livermore  v.  Bainbridge,  44  IIow.  Pr.  362, 
aflirmed  in  47  IIow.  Pr.  354;  Marie  v.  Gar- 
rison, 1  How.  Pr.  N.  S.  32;  Devlin  v.  Xev/ 
York,  7  Daly,  466;  Carroll  v.  Lufkins,  29 
Hun,  17;  Burrows  v.  Dickinson,  35  Hun, 
492;  O'Brien  v.  Long,  49  Hun,  80,  1  N.  Y. 
Supp.  695.  Misconduct  or  bias  upon  the 
part  of  referees  may  be  of  two  kinds, — 
either  positive,  as  by  some  act  that  can  be 
directly  proved,  or  inferential,  where  the 
circumstances  so  strongly  point  to  undue 
influence  that  the  presumption  alone  will  be 
taken  as  conclusive." 
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la  the  case  at  bar  we  have  confessed  bias 
toward  one  of  the  parties  upon  the  part  of 
the  referee.  The  good  faith  of  this  confes- 
sion is  not  questioned,  and  cannot  well  be 
questioned.  To  force  a  biased  and  preju- 
diced mind  to  try  a  cause  would  be  a  traves- 
ty upon  justice.  Other  cases  strongly  recog- 
nizing the  right  of  the  court  to  remove  a 
referee  for  bias  and  prejudice  will  be  found 
cited  in  34  Cyc.  supra,  and  we  need  not  go 
further.  As  above  indicated:  "The  reason 
assigned  by  this  referee  is  the  very  best  of 
nil  reasons.  Tlie  law  contemplates  a  fair 
and  impartial  trial  of  all  issues  before  a  fair 
and  impartial  tribunal.  Jurisprudence  de- 
spises bias  and  prejudice  in  the  adminis- 
tration of  justice.  Bias  and  prejudice  saps 
t  je  very  life  blood  of  even-handed  justice. 
For  that  reason  we  exclude  profifered  jurors 
from  service.  For  that  reason  circuit  judges 
are  temporarily  dethroned,  and  new  judges 
called  to  try  the  cases.  In  fact,  bias  and 
prejudice  are  shunned  at  every  step  of  legal 
proceedings,  and  rightfully  so.  Now  to  the 
case  at  bar.  The  referee  openly  admits  his 
bias  and  prejudice  as  against  one  of  the 
parties  litigant, — and  he  asks  the  court  to 
relieve  him  of  the  situation  to  the  end  that 
untrammeled  justice  may  prevail.  Not  only 
90,  but  the  party  aggrieved  by  the  feelings 
of  the  referee  moves  to  have  him  removed 
and  another  appointed,  and  both  of  these  re- 
quests are  summarily  disposed  of  by  the 
court  by  an  order  directing  the  referee  to 
proceed  to  report.  To  my  mind  such  con- 
dition is  anomalous.  All  the  case  law  holds 
that  a  referee  should  be  removed  for  preju- 
dice, and  yet  the  court  nisi  held  could  neith- 
er resign  nor  be  removed.  If  he  can  be  re- 
moved for  prejudice,  as  the  case  law  holds, 
should  we  hold  that  he  cannot  resign  for  the 
«ame  cause?  If  he  can  be  removed  for 
prejudice,  he  certainly  should  be  permitted 
to  resign  for  the  same  reason.''  In  other 
KTords,  if  the  law  imposes  upon  the  judge  the 
duty  to  remove  a  referee  for  bias  and  preju- 
dice, the  same  law  should  impose  upon  the 
referee  the  duty  to  resign  for  the  same 
cause.  This  is  particularly  true  because  the 
referee  more  fully  than  any  other  has  the 
knowledge  of  the  condition  of  his  own  mind. 
Bias  and  prejudice  is  a  good  cause  for  the 
resignation  of  a  referee,  and  when  such  rea- 
son is  assigned  for  the  act,  the  resignation 
should  go  as  a  matter  of  course  and  right, 
and  not  as  a  mere  matter  of  grace.  We 
shall,  however,  approach  the  question  from 
another  angle  or  viewpoint. 

II.  A  referee  is  but  an  arm  of  the  court, 
created  by  the  court,  to  do  things  which  the 
court  could  itself  do  but  for  the  inconven- 
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ience  and  time.  His  qualifications  should  be 
along  the  lines  of  those  required  of  -a  trial 
judge,  because  he  performs  duties  that 
otherwise  would  have  to  be  performed  by 
such  judge.  Not  only  should  his  qualifi- 
cations be  along  lines  of  those  required  of 
the  trial  judge,  but  the  things  which  dis- 
qualify the  one  to  act  should  disqualify  the 
other.  Bias  or  prejudice  has  always  dis- 
qualified the  judge  in  Missouri,  and  it  should 
likewise  disqualify  the  referee.  As  to  the 
judge,  the  rule  is  tersely  stated  in  23  Cyc. 
590,  in  this  language:  ''A  judge  may  take 
judicial  notice  of  matters  affecting  his 
qualification,  and  refuse  to  act  if  disquali- 
fied within  his  own  knowledge  and  without 
any  extrinsic  evidence  of  ,such  disqualifi- 
cation ;  and  it  is  not  only  the  right,  but  the 
duty,  of  a  judge  to  refuse  to  preside  at  the 
trial  of  a  case  in  which  he  is  disqualified, 
without  regard  to  the  manner  of  r.eceiving 
information  of  his  disqualification."  So,  in 
the  case  at  bar,  if  the  referee,  acting  in 
good  faith  (and  there  is  nothing  to  the  con- 
trary in  this  record),  discovered  that  he  was 
prejudiced  against  one  of  the  parties,  he  had 
the  right  to  resign  in  the  interest  of  justice 
and  fair  play.  In  some  states  the  final  re- 
ports of  referees  have  been  set  aside  on  the 
ground  of  bias  and  prejudice  upon  the  part 
of  the  referee. 

We  have  in  the  case  at  bar  the  solemn 
admission  of  his  bias  and  prejudice.  We 
have  also  an  affidavit  to  the  same  fact,  and 
yet  without  further  information  the  trial 
judge  summarily  directs  the  referee  to  pro- 
ceed to  determine  the  issue  between  the 
parties.  This  should  not  be, — in  the  inter- 
est of  jurisprudence.  A  referee  should  have 
the  right  to  resign  for  the  same  reasons  and 
upon  the  same  grounds  as  would  authorize 
the  court  to  depose  him.  That  such  grounds 
exist  in  this  case  is  not  denied  by  the  re- 
spondent's return.  With  the  trial  judge  it 
seems  to  have  been  a  mere  question  of  the 
right  of  a  referee  to  resign  under  any 
circumstances,  and  he  adjudged  that  the 
referee  had  no  such  right.  We  hold  that 
where  bias  and  prejudice  is  admitted,  as  in 
this  case,  the  referee  has  the  right  to  resign, 
and  the  trial  court  exceeded  his  authority  in 
directing  the  referee  to  proceed  further 
with  the  case. 

Let  the  writ  of  prohibition  go.  (Tosts  to 
be  taxed  to  relator. 

All  concur,  except  Brown  and  Walker, 
JJ.,  who  dissent. 

r 

Petition   for   rehearing  denied   July    10, 

1913. 
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C.  P.  K0HLRU8S,  Plflf.  in  Err., 

V. 

JULIAN  ZACHRY  et  ol. 

(139  Ga.  625,  77  8.  E.  812.) 

Oorporation  —  right  to  hold  property  — 
who  may  question. 

1.  The  general  rule  is  that,  where  a  cor- 
poration has  acquired  possession  and  title 
to  property,  its  right  to  hold  it  cannot  be 
questioned  by  a  private  citizen,  but  in  such 
a  case  the  state  alone  can  make  the  ques- 
tion. 

Headnotes  by  Hill,  J. 


Same  —  land     contract  —  defense     to 
specific  performance. 

2.  But  where  a  state  statute  provides 
that  corporations  "shall  make  no  contract, 
or  purchase  or  hold  any  property  of  any 
kind,  except  such  as  is  necessary  in  legiti- 
mately carrying  into  effect"  the  declared 
purposes  of  the  corporation,  the  courts  will 
not  aid  the  corporation  to  compel  specific 
performance  of  a  contract  for  the  purchase 
of  land  which  it  has  no  power  under  its 
charter  to  acquire  and  hold. 

Appeal  —  conflicting     evidence  —  re- 
versal. 

3.  The  evidence  was  conflicting  on  ma- 
terial questions  of  fact,  and  it  does  not  so 
clearly  appear  that  the  contract  sought  to 
be  enforced  by  the  corporation  was  tUtra 
vires  as  to  require  it  to  be  so  declared  as 
matter  of  law,  and  to  cause  the  reversal  of 


Note,  —  Right  of  private  persons  to  con- 
test the  power  of  a  corportUion  to 
tdke^  or  hold  property, 

I.  In  general. 

a.  Generally,  72. 

b.  Where  corporation  has  power  to 

hold  for  some  purposes,  76. 
e.  Power  to  hold  to  a  certain  extent, 
77. 

d.  Power  to  hold  a  certain  time,  77. 

e.  No  power  to  hold,  78. 
II.  Who  is  seeking  to  question. 

a.  Persons    sustaining    contract    re- 

lation, 79. 

b.  Persons  sustaining  no  contract  re- 

lation, 80. 
m.  Form  of  action. 

a.  Corporation  on  defensive  merely, 

81. 

b.  Corporation  seeking  affirmative  re- 

lief, 
1.  In  general,  82. 
2. -Suit  for  specific  performance, 

84. 

I.  In  general. 
a.  Qenerally, 

The  earlier  cases  on  the  question  anno- 
tated are  collected  in  the  note  to  Hanson  v. 
Little  Sisters  of  the  Poor,  32  L.R.A.  293. 

The  general  questions  connected  with  the 
right  to  challenge  an  ultra  vires  contract  of 
a  corporation  are  not  considered  herein,  tha 
note  bcin^  confined,  as  indicated  in  the 
title,  to  the  right  to  question  the  corpo- 
ration's power  to  take  and  hold  property. 
Promissory  notes  and  other  choses  in  action 
have  in  general  been  excluded,  as  well  as 
the  forms  of  security  that  may  be  taken  to 
secure  payment  of  the  same.  Some  such 
cases  have  been  included  for  purposes  of  il- 
lustration, but  the  note  is  not  intended  to 
be  exhaustive  of  this  class.  Questions  con- 
nected with  the  right  to  condemn  lands  have 
also  in  general  been  excluded. 

Neither  is  the  doctrine  of  estoppel  treated, 
although  some  cases  in  which  the  right  to 
contest  the  power  of  the  corporation  is 
placed  on  that  ground  have  been  included, 
but  in  such  cases  the  true  ground  of  de- 
cision is  shown. 
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Generally,  as  to  the  right  to  contest  the 
power  of  a  foreign  corporation  to  hold  prop- 
erty, see  note  to  Lancaster  v.  Amsterdam 
Improv.  Co.  24  L.R.A.  322. 

And  as  to  who  may  take  advantage  of  a 
statute  rendering  foreign  corporations  in- 
capable of  taking  title  to  real  property,  see 
note  to  Hanna  v.  Kelsey  Realty  Co.  33 
L.R.A.(N.S.)  355;  and  see  also  the  case  of 
Plummer  v.  Chesapeake  &  O.  R.  Co.  33 
L.R.A.(N.S.)  362. 

As  to  right  to  question  the  power  of  a 
corporation  to  take  by  will  property  in  ex- 
cess of  its  charter  authority,  see  subdivision 
of  note  to  Hanson  y.  Little  Sisters  of  the 
Poor,  supra;  Hubbard  v,  Worcester  Art 
Museum,  9  L.R.A.(N.S.)  689;  and  supple- 
mental note  to  Kennett  t.  Kidd,  44  L.R.A. 
(N.S.)  644. 

It  is  held  generally  in  some  cases  that 
none  but  the  state  can  be  heard  to  question 
the  right  of  a  corporation  to  take  and  hold 
property. 

Thus,  the  right  of  a  corporation  which  has 
power  to  explore  for  gas,  to  take  a  lease  o' 
oil  right,  can  be  questioned  only  by  the 
state,  and  not  by  a  subsequent  lessee  of  the 
same  rights.  Harris  v.  Independence  Gas 
Co.  76  Kan.  760,  13  L.R.A.(N.S.)  1171,  92 
Pac.  1123.  The  court  here  treats  the  ques- 
tion more  as  to  the  power  of  the  corpora- 
tion to  contract,  than  as  to  the  rights  in 
question,  of  power  to  take  and  hold  prop- 
erty. 

The  lack  of  power  of  a  water  company  to 
take  and  accept  a  grant  of  a  right  to  main- 
tain a  telephone  or  telegraph  system  can  be 
taken  advantage  of  only  by  the  public  au- 
thority, and  not  by  the  successors  in  inter- 
est of  the  grantors.  Northeastern  Teleph. 
&  Teleg.  Co.  v.  Hepburn,  72  N.  J.  Eq.  7,  65 
Atl.  747. 

The  power  of  a  corporation  organized  for 
the  purpose  of  carrying  on  a  general  dry 
goods  business,  to  take  an  assignment  of 
claims  for  damages  growing  out  of  a  con- 
spiracy to  defraud, — a  matter  outside  the 
purposes  of  its  creation,  and  not  authorized 
by  its  charter, — can  be  questioned  only  bv 
the  state,  and  not  by  the  defendant  in  the 
action  for  damages.    John  V.  Farwell  Co.  v. 
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the  judgment  refusing  to  grant  an  inter- 
locutory injunction  to  restrain  the  corpora- 
tion from  proceeding  under  such  contract. 

(Hill,  J.,  dissents.) 

(March  13,  1913.) 

ERROR  to  the  Superior  Court  for  Colum- 
bia  County  to  review  an  order  suspend- 
ing a  restraining  order  in  a  suit  to  cancel 
a  contract  for  the  sale  of  real  estate.  Af- 
firmed. 

Statement  by  Hill,  J. : 

C.  F.  Kohlruss  filed  his  equitable  peti- 
tion against  Julian  J.  Zachry  and  the  Har- 
lem Oil  k  Fertilizer  Company,  and  alleged 
substantially  as  follows:     Petitioner  is  the 


owner  and  in  possession  of  404}  acres  of 
described  land  in  Columbia  county,  near  the 
town  of  Harlem,  which  land  is  worth  $15,- 
000.  Petitioner  borrowed  $2,300  of  Mrs. 
J.  B.  Wright,  and  gave  as  security  for  the 
debt  a  xleed  to  this  land,  under  the  provi- 
sions of  §  3306  of  the  Code  of  Georgia,  and 
received  from  her  a  bond  to  reconvey  title 
to  the  land  when  the  debt  was  paid.  In 
September,  1912,  petitioner  borrowed  from 
Zachry  (acting,  as  now  it  is  claimed,  for 
the  Harlem  Oil  A,  Fertilizer  Company)  the 
sum  of  $300,  and  gave  his  note  therefor, 
payable  sixty  days  thereafter.  As  security 
for  the  debt,  he  assigned  the  bond  for  title 
from  Mrs.  Wright;  and  at  tlfb  same  time 
he  was  requested  by  Zachry  to  sign  some 
other  paper,  the  nature  of  which  he  cannot 


Wolf  (John  V.  Farwell  Co.  v.  Josephson)  96 
Wia  10,  37  L.R.A.  138,  65  Am.  St.  Rep.  22, 
70  N.  W.  289,  71  N.  W.  109. 

The  power  of  a  traction  company  to  take 
and  hold  a  grant  of  a  right  of  way  can  be 
questioned  by  the  state  only,  and  not  by  a 
2Tantee  of  the  traction  company's  grantor. 
Knowles  v.  Northern  Texas  Traction  Co. 
—  Tex.  Civ.  App.  — ,  121  S.  W.  232. 

The  power  of  a  corporation  to  take  cer- 
tain leases  of  street  railway  property  can 
be  raised  only  by  the  state,  and  not  by  the 
municipality,  in  an  action  to  which  the 
lessees  and  the  lessors  are  parties,  brought 
by  receivers,  in  whom  are  vested,  under  the 
authority  of  the  court,  all  the  rights  and 
franchises  of  the  lessor  corporations  which 
the  latter  undertook  to  transfer  to  the 
lessees.  Blair  v.  Chicago,  201  U.  S.  400,  60 
L  ed.  801,  26  Sup.  Ct.  Rep.  427. 

Apparently,  it  was  on  the  theory  that 
none  but  the  state  can  question  the  right  of 
the  corporation  to  hold  property,  that  An- 
of  II  V.  Southern  Illinois  &  M.  Bridge  Co.  223 
Mo.  209,  122  S.  W.  709,  was  decided.  In 
this  case  it  was  held  that  minors  who, 
through  their  lawfully  appointed  guardian, 
l:ave  sold  land  to  a  corporation  and  have  re- 
ceived the  consideration  therefor,  cannot 
question  the  power  of  the  corporation  to 
purchase  and  hold  the  land  in  question. 

The  power  of  a  railroad  company  to  pur- 
chase an  island  and  establish  thereon  a  re- 
port for  excursionists  cannot  be  questioned 
by  the  grantor  of  the  company,  nor  his  legal 
representatives,  who  have  retained  the  con- 
sideration paid  upon  the  purchase.  Shelby 
V.  Chicago  &  E.  I.  R.  R.  Co.  143  111.  385,  32 
N.  E.  438.  Nothing  is  said  in  this  case  as 
t4>  the  right  to  question  being  confined  to 
the  state. 

The  rule  that  none  but  the  state  can 
question  the  power  of  a  corporation  to  hold 
property  was  recognized  in  Atty.  (Sen.  ex 
rel.  Askew  v.  Smith,  109  Wis.  532,  85  N.  W. 
512,  where  a  landowner  seeking  to  compel 
the  removal  of  an  obstruction  from  a  lake 
bv  a  railroad  company  which  had  no  power 
to  acquire  a  fee  in  its  right  of  way,  but  only 
an  easement,  but  to  which  a  deed  in  fee  had 
^•^^n  made,  the  landowner  claiming  that,  by 
46  L,R.A.(N.8.) 


reason  of  the  power  of  the  railroad  company 
to  hold  only  an  easement,  he  became  a  ri- 
parian owner,  and  was  therefore  entitled  to 
object  to  the  obstruction. 

This  doctrine  was  approved  in  United 
Waterworks  Co.  v.  Omaha  Water  Co.  21 
Misc.  694,  48  N.  Y.  Supp.  817,  but  in  the  re- 
versal of  the  decision,  in  164  N.  Y.  41,  58 
N.  E.  58,  nothing  is  said  on  this  point. 

An  exception  to  the  rule  that  only  the 
state  can  question  the  power  of  a  corpora- 
tion to  hold  property  is  suggested  in  Illinois 
Steel  Co.  V.  Warras,  141  Wis.  119,  123  N. 
W.  656,  in  case  the  inability  to  hold  the 
property  results  from  express  statutory 
prooibition. 

Another  exception  to  the  general  rule  is 
referred  to  in  Connecticut  Mut..  L.  Ins.  Co. 
V.  Smith,  117  Mo.  261,  38  Am.  St.  Rep.  656, 
22  S.  W.  623,  as  existing  where  the  attack 
by  a  private  person  is  authorized  by  ex- 
pressed legislative  permission. 

In  speaking  of  the  assignment  of  a  cause 
of  action,  in  Peru  Plow  &  Implement  Co.  v. 
Hanker,  75  C.  C.  A.  475,  144  Fed.  673,  the 
court  states  that  the  title  the  corporation 
received  may  be  a  defeasible  title,  but  un- 
til the  state  or  the  assignor  directly  at- 
tacked it,  it  is  impervious  to  collateral  at- 
tack by  third  parties,  thus,  apparently, 
recognizing  that  an  assignor  might  ques- 
tion the  power. 

In  Hopkins  County  v.  St.  Bernard  Coal 
Co.  114  Ky.  153,  70  S.  W.  289,  where  a  num. 
ber  of  persons  who  held  a  claim  against  a 
county,  and  who  assigned  the  same  to  a 
corporation,  subsequently  joined  with  the 
corporation  in  a  suit  against  the  county  to 
recover  the  claim,  and  no  objection  was 
made  to  the  joinder  of  parties,  and  no 
question  presented  as  to  whether  the  corpo- 
ration could  have  sued  in  its  own  name 
alone,  it  was  held  that  the  objection  that  its 
purchase  of  the  claim  was  ultra  vires,  and 
therefore  left  no  title  in  it  to  them,  could 
not  be  maintained,  since  the  original  claim- 
ants were  before  the  court  and  the  money 
would  go  to  them,  if  not  to  the  mining  com- 
pany, and  the  county  had  therefore  not  been 
prejudiced  by  the  form  of  the  judgment. 

In  Hill  V.  Rich  Hill  Coal  Min.  Co.  119  Mo. 
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state,  as,  at  the  time  he  signed  the  paper, 
it  was  in  the  town  of  Harlem  and  he  was 
trying  to  catch  a  train  then  approaching, 
to  return  to  Augusta.  A  copy  of  the  paper 
was  not  given  him.  He  had  previously 
borrowed  from  Zachry  $300,  and  had  given 
his  note  therefor,  and  he  was  then  required 
to  assign  his  bond  for  title,  and  to  sign 
another  paper  which  was  in  the  nature  of 
a  conditional  sale  of  the  land  to  Zachry, 
providing  that  if  the  note  was  not  promptly 
paid  when  due,  Zachry  was  to  have  the  right 
to  purchase  the  land  for  the  sum  of  $7,500, 
and  to  deduct  therefrom  an  encumbrance 
for  $3,000  due  Mrs.  Julia  A.  Hull,  then 
holding  the'legal  title  to  the  land,  which 
debt  was  subsequently  taken  up  by  Mrs. 
Wright.    The  paper  further  provided  that, 


in  the  case  the  $300  first  borrowed  from 

Zachry  was  not  paid  when  due,  the  land 
should  be  surrendered  to  Zachry,  together 
with  all  debts  due  Kohlruss  at  that  time. 
Zachry  importuned  petitioner  to  bell  him 
the  land,  which  he  refused  to  do.  On  the 
19th  of  November,  1912,  the  day  on  which 
the  last  $300  fell  due,  petitioner  tried  to 
reach  Zachry  at  his  office  in  Augusta  upon 
two  occasions,  to  pay  the  note,  but  failed 
to  find  him,  his  stenographer  reporting  that 
he  was  not  in.  Later  in  the  day,  Zachry 
came  to  petitioner's  place  of  business  and 
said,  "How  about  that  note?  I  suppose  I 
ought  to  have  notified  you,  but  I  came 
around  instead."  Petitioner  was  ready 
then  and  there  to  pay  the  money,  but  did 
not  have  it  in  his  pocket  at  the  moment. 


9,  22  S.  W.  223,  an  action  by  a  vendor 
against  his  vendee,  a  corporation,  to  compel 
specific  performance  of  a  land  contract,  the 
right  of  the  vendor  to  question  the  power  of 
a  railway  company  which  was  not  a  party 
to  the  suit,  to  hold  a  major  portion  of  the 
stock  in  the  "defendant  corporation,  thereby 
influencing  its  affairs,  was  denied,  the  court 
stating  that  it  is  certain  that  such  a  matter 
could  not  be  taken  advantage  of  in  a  col- 
lateral way,  but  must  be  investigated  by  the 
state  in  its  sovereign  capacity. 

While  it  is  stated  in  Milton  v.  Crawford, 
65  Wash.  145,  118  Pac.  32,  an  action  by  a 
purchaser  under  a  land  contract  against  his 
vendor,  to  recover  the  earnest  money  paid, 
on  account  of  a  conveyance  in  the  vendor's 
title  by  a  corporation,  that  the  title  of  the 
corporation  could  be  questioned  only  in  a 
proper  proceeding  by  the  state,  the  real  de- 
cision in  that  case  seems  to  be  based  on  the 
fact  that  a  conveyance  had  been  made  by  the 
corporation,  and  not  questioned  for  some 
time. 

In  Kansas  City  &  S.  E.  R.  Co.  v.  Kansas 
City  &  S.  W.  R.  Co.  129  Mo.  62,  31  S.  W. 
451,  an  injunction  was  sought  by  the  plain- 
tiff to  restrain  the  defendant  from  interfer- 
ing with  the  plaintiff  in  the  possession  of  its 
right  of  way.  The  defendant  attempted  to 
question  the  power  of  a  corporate  grantor 
of  the  plaintiff  to  acquire  any  land  in  the 
county  in  which  the  land  in  question  was 
situated.  This  was  denied,  the  court  stat- 
ing that  the  capacity  of  that  company  to 
acquire  a  right  of  way  and  operate  a  rail- 
road thereon  is  a  matter  that  the  state  only 
can  question,  and  as  that  right  has  not  been 
denied  by  the  state  during  a  period  of 
twenty  years,  it  must  be  assumed  that  it 
ifvas  rightful. 

The  power  of  a  national  bank  to  loan 
money  on  the  security  of  personal  property 
can  be  raised  only  by  the  government,  and 
not  by  one  who  claims  to  have  been  de 
frauded  of  the  goods  by  the  mortgagor 
Smith  V.  First  Nat.  Bank,  45  Neb.  444,  63 
N.  W.  796. 

In  Daniels  v.  Belvidere  Cemetery  Asso. 
193  111.  181,  61  N.  E.  1031,  where  a  first 
niortp^age  had  been  assigned  to  a  corpo- 
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ration,  and  it  appeared  by  the  pleading  that 
the  same  had  not  been  paid,  a  junior  mort- 
gagee was  held  to  have  no  right  in  an  action 
by  junior  mortgagees  to  foreclose  their 
mortgages,  to  have  the  first  mortgage  can- 
celed on  the  sole  ground  that  the  assignment 
to  the  corporation  was  void  for  want  of  ca- 
pacity of  the  corporation  to  receive  it.  This 
holding  is  based  on  equitable  grounds,  stat- 
ing that  none  of  the  other  junior  mortgagees 
were  asking  any  relief,  and  the  plaintiff  in 
error  had  acquired  no  equity  or  right  to  ap- 
propriate the  property  of  others  for  her 
benefit,  by  having  the  lien  destroyed  and  re- 
moved out  of  the  way  of  her  mortgage,  and 
that,  if  the  assignment  to  the  corporation 
was  a  nullity  and  transferred  nothing,  the 
debt  would  not  be  paid,  and  the  title  which 
was  attempted  to  be  transferred  would  re- 
main in  the  assignor. 

Where  a  bank,  in  violation  of  statute,  ac- 
cepted a  pledge  of  its  own  stock  as  security 
for  a  note,  and  subsequently  became  insol- 
vent and  passed  into  the  hands  of  a  receiver, 
the  maker  of  the  note  cannot  question  the 
power  of  the  bank  to  take  the  pledge  of 
stock.  Meholin  v.  Carlson,  17  Idaho,  742, 
134  Am.  St.  Rep.  286,  107  Pac.  765.  The 
court  states  that  it  is  of  the  opinion  that 
the  maker  of  the  note  might  recover  the 
certificate  of  stock  if  he  had  a  desire  to  do 
so  in  a  suit  between  himself  and  the  bank 
during  the  solvency  of  the  bank,  but  as  the 
bank  had  become  insolvent  and  a  receiver 
had  been  appointed  to  take  charge  of  its  af- 
fairs to  protect  its  creditors  as  well  as  its 
stockholders,  the  maker  of  the  note  cannot 
successfully  plead  the  provisions  of  the  stat- 
ute and  thereby  defeat  the  foreclosure  of  the 
pledge.  The  decision  in  this  case  is  based 
partly  upon  the  ground  of  estoppel,  and  does 
not  rest  entirely  upon  the  theory  that  no 
one  but  the  state  can  question  the  power 
of  a  corporation  to  hold  property. 

The  power  of  a  corporation  to  take  and 
hold  a  lease  of  land  cannot  be  raised  by  the 
lessor,  who  has  dealt  and  contracted  with 
the  corporation  in  its  corporate  name,  and 
thereby  recognized  the  corporate  capacity 
to  receive  the  granting  question,  and  has  re- 
ceived  and   retained  the   consideration   for 
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but  would  get  it  at  once  and  pay  it  im- 
mediately; and  he  asked  Zachxy  where  he 
could  find  him  that  day  so  that  he  might 
bring  him  the  money.  Zachxy  replied,  "1 
don't  know  where  I'll  be.  I  don't  want 
you  to  pay  this  money  anyway.  I  want 
that  land.  I  have  told  you  that  the  amount 
(specified  in  the  transfer  $7,500)  was  all 
the  land  was  worth."  Petitioner  replied, 
"I  never  will  sell  it."  Zachry  told  petitioner 
he  did  not  know  where  he  would  be  later 
in  the  day  or  at  night.  Petitioner  then 
told  Zachry  that  if  he  could  not  find  him 
that  night,  he  would  bring  the  money  to 
Zachry's  office  the  first  thing  next  morning. 
This  petitioner  repeated  twice,  and  under- 
stood Zachry  to  reply,  "All  right."  The 
next  day   (November  20)    he  called  at  the 


office  of  Zachry  to  pay  the  note,  but  Zachry 
was  not  in.  He  again  called  there  on  No- 
vember 21,  to  pay  the  note,  but  Zachry  was 
not  in.  Being  unable  to  find  him  in  his 
.office,  petitioner,  on  the  22d  day  of  No- 
vember, 1912,  went  to  the  tr^-^n  of  Harlem, 
where  Zachry  had  a  place  of  business,  and 
tendered  the  money  due  on  the  note,  which 
Zachry  refused  to  accept.  He  again  ten- 
dered the  money  on  the  23d,  which  tender 
was  refused.  After  this,  and  on  the  same 
day,  one  of  petitioner's  tenants  on  the  land 
came  from  Harlem  and  informed  him  that 
Zachry  had  gone  upon  the  land  and  in- 
formed the  tenant  that  he  was  the  ''boss 
and  the  owner  of  said  land,"  and  said,  "I 
have  long  wanted  to  get  this  land,  and  now 
I've  got  it."  He  added,  if  petitioner  owed 


the  contract  sought  to  be  enforced.  Lemp 
Hunting  &  Fishing  Club  v.  Hackmann,  — 
Mo.  App.  — ,  156  S.  W.  791.  This  decision, 
alBO,  is  placed  on  the  ground  of  estoppel 
arising  from  the  lessor  having  dealt  with  the 
corporation.     ' 

In  some  cases  the  contract  by  which  the 
corporation  acquires  the  property  in  ques- 
tion is  attacked  as  ultra  vires,  and  no  at- 
tack is  made  on  the  right  of  the  corporation 
to  take  or  hold  the  property.  In  State  Ins. 
Co.  T.  Farmers'  Mut.  Ins.  Co.  65  Neb.  34,  90 
N.  W.  997,  the  right  to  attack  as  ultra  vires 
a  contract  by  which  an  insurance  company 
obtained  an  assignment  of  the  unearned 
premiums  on  fire  insurance  policies,  upon  re- 
insurance by  it  of  the  property,  was  denied 
to  the  company  which  wrote  the  first 
policies,  the  court  stating  that  the  plea  of 
'  ultra  vires  cannot  be  interposed  by  stranger, 
bnt  only  by  the  state,  which  authorized  the 
incorporation  of  the  company,  or  by  a  party 
to  the  contract  which  the  corporation 
■ought  to  make. 

Executory  contracts. 

In  Harris  t.  Independence  Gas  Co.  76 
Kan.  750,  13  L.R.A.(N.S.)  1171,  92  Pac. 
]123,  the  right  to  question  the  power  of  the 
corporation  was  held  not  to  exist  in  anyohe 
except  the  state,  even  though  the  contract 
is  executory.  But  see  Kennett  v.  Kidd,  44 
L.R«A.(N.S.)  544,  for  holding  of  this  court 
that  capacity  of  a  corporation  to  take  by 
will  may  be  challenged  by  the  heirs. 

The  contract  under  consideratioa  in  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Smith,  117  Mo. 
261,  38  Am.  St.  Rep.  656,  22  S.  W.  623,  was 
an  executed  contract,  and  in  the  opinion  the 
rule  is  stated  to  be  confined  to  such  con- 
tracts, although  it  is  not  clear  that  this  was 
intended  in  its  fullest  extent,  as  subsequent- 
ly the  court,  in  referring  to  the  rights  of  the 
corporation  under  an  executory  contract, 
states  that  the  court  will  not  interfere  in 
behalf  of  a  corporation  whose  rights  rest 
only  cm  an  executory  contract  which  it 
ie^,  outside  of  the  provisions  of  its 
charter,  to  have  enforced.  The  position  of 
the  court  is  not  therefore  clear  as  to  the 
46  L.R.A.(N5.) 


rights  of  a  private  person  to  question  the 
power  of  a  corporation  to  hold  property  un- 
der an  executory  contract  which  it  is  not 
seeking  to  have  enforced. 

And  see,  further,  as  to  executory  con- 
tracts under  III.  b,  2,  infra. 

h.  WJiere  corporation  has  power  to  hold 
for  some  purposes. 

Where  a  corporation  has  power  to  acquire 
real  estate  for  the  purpose  of  its  business, 
its  power  to  hold  any  particular  real  estate 
can  be  questioned  only  by  the  state,  and  not 
by  an  individual.  Chicago  &  A.  R.  Co.  v. 
Keegan,  185  111.  70,  56  N.  E.  3088;  JIavden 
V.  Hayden,  241  111.  183,  89  N.  E.  147;  Lau- 
der V.  Peoria  Agri.  &  Trotting  Soc.  71  111. 
App.  475;  Hagerstown  Mfg.  Min.  &  Land 
Improv.  Co.  v.  Keedy,  91  Md.  430,  46  Atl. 
965;  Scott  v.  Farmers'  &  M.  Nat.  Bank,  97 
Tex.  31,  104  Am.  St.  Rep.  835,  75  S.  W.  7; 
Ray  V.  Foster,  —  Tex.  Civ.  App.  — ,  63  S. 
W.  64. 

Dictum  of  like  effect  appears  in  Hossack 
V.  Ottawa  Development  Asso.  244  111.  274, 
91  N.  E.  439,  and  Louisville  School  Board 
V.  King,  127  Ky.  824,  15  L.R.A.(N.S.)  379, 
107  S.  W.  247. 

Thus,  under  a  statute  authorizing  the 
corporation  to  acquire  and  hold  such  land 
and  property  as  shall  be  necessary  for  its 
purposes,  and  such  other  lands  as  shall  be 
taken  in  payment  of  or  as  security  for  debt, 
the  holder  of  a  tax  deed  on  certain  land  can- 
not, in  an  action  by  one  who  claims  to  be 
the  owner  of  such  lands,  question  the  au- 
thority of  a  corporation  which  sold  to  the 
plaintiff,  to  acquire  the  land  in  controversy, 
as  under  such  statute  the  inquiry  whether 
any  particular  real  property  is  necessary 
for  the  business  of  the  corporation  is  a 
matter  between  the  state  and  the  corpora- 
tion, which  does  not  concern  third  parties. 
Bowman  v.  Trainor,  93  Ark.  435,  124  8.  W. 
1019. 

So,  where  a  foreign  corporation  is  given 
power  to  hold  land  for  the  purposes  of  its 
incorporation,  the  inquiry  whether  any  par- 
ticular real  property,  or  how  much,  may  be 
necessary  to  enable  it  to  carry  on  the  busi- 
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the  tenant  anything,  he  (Zachry)  would 
pay  it;  that  he  proposed  very  soon  to  sow 
oats  upon  the  land. 

Petitioner  charges  that  Zachry  deliber- 
ately absented  himself  on  the  day  the  note 
fell  due,  in  order  to  prevent  petitioner  from 
seeing  him  and  paying  the  note,  and  to 
defraud  him  out  of  his  land.  When  he 
signed  the  last  note  for  $300,  he  had  full 
confidence  in  Zachry  that  he  would  not 
wrong  or  take  advantage  of  him;  and  for 
this  reason  he  did  not  take  the  precaution 
to  read  over  the  paper  above  mentioned. 
Before  signing  it  there  was  nothing  said 
about  a  conditional  sale  of  the  land  in  the 
event  the  note  was  not  paid  when  due. 
There  wajs  no  agreement  as  to  what  Zachry 
should  pay  for  the  land,  and  no  thought 


of  selling  the  land  to  Zachry.  There  waa 
no  mutuality  of  contract  in  reference  to 
the  sale  of  the  land,  etc.  If  Zachry 
should  present  the  bond  for  title  assigned 
to  him,  and  demand  of  Mrs.  J.  B.  Wright  a 
title  to  said  land,  which  he  threatens  to 
do,  he  would  acquire  the  title  to  the  land, 
of  the  value  of  $15,000,  for  $2,300,  and  thus 
defraud  petitioner  out  of  many  thousand 
dollars,  and  cause  him  irreparable  damage, 
if  an  immediate  remedy  is  not  afforded. 
He  makes  a  continuing  tender  to  pay  the 
amount  of  the  note,  and  prays  that  the  de- 
fendants be  enjoined  from  entering  upon 
the  land  of  petitioner  or  exercising  any  acts 
of  ownership  over  it,  and  from  paying  the 
debt  due  by  him  to  Mrs.  Wright  and  ac- 
quiring a  conveyance  from  her;  and  that  de- 


ness  for  which  it  was  organized,  is  a  matter 
between  the  state  and  the  corporation,  and 
cannot  be  raised  by  a  defendant  in  an 
action  to  acquire  title  to  land  held  by  the 
corporation.  Rachels  v.  Stecher  Cooperage 
Works,  95  Ark.  6,  128  S.  W.  348. 

So,  where  the  corporation'  has  power  to 
own  real  estate  where  it  is  taken  for  a 
debt  due  it,  or  is  necessary  for  the  trans- 
action of  its  business,  whether  or  not  the 
corporation  exceeded  its  powers  in  accept- 
ing a  conveyance  of  real  estate  is  a  ques- 
tion which  can  be  raised  only  by  the  state, 
and  not  by  one  who  claims  title  to  the  real 
estate  in  question.  Cooney  v.  A.  Booth 
Packing  Co.  169  111.  370,  48  N.  E.  406. 

So,  where  a  corporation  is  possessed  of 
ample  power  to  acquire  real  property,  and 
constructs  a  building  thereon  for  the  pur- 
pose of  transacting  therein  the  legitimate 
business  of  the  corporation,  the  lessee  of  a 
part  of  such  building  cannot,  in  an  action 
lor  the  rent,  set  up  the  lack  of  power  of  the 
corporation  to  erect  the  building  in  ques- 
tion, which  it  is  claimed  was  purposely  con- 
structed much  larger  than  the  business  of 
the  corporation  required.  Rector  v.  Hart- 
ford Deposit  Co.  190  111.  380,  60  N.  E.  628. 
See  discussion  of  this  case,  infra,  I.  e. 

The  power  of  a  corporation  which  has 
power  to  own  and  hold  real  estate  for  some 
purposes,  to  take  and  hold  the  interest  of 
a  lessor  under  a  lease  for  a  term  of  thirty 
years,  can  be  brought  into  question  only  by 
a  proceeding  instituted  in  behalf  of  the 
state,  and  cannot  be  questioned  by  the  lessor 
or  his  assignee.  Springer  v.  Cliicago  Real 
Estate,  Loan  A  T.  Co.  202  III.  17,  68  N.  E. 
850. 

It  seems  that  the  corporation  in  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Smith,  117  Mo.  261, 
38  Am.  St.  Rep.  666,  22  S.  W.  623,  supra, 
was  authorized  to  hold  land  for  some  pur- 
poses, and  in  that  case  it  was  held  that  the 
right  to  hold  could  be  questioned  only  by 
the  state,  and  not  by  one  who  claimed  the 
lands  by  a  deed  from  a  former  owner  which 
was  sought  to  be  set  aside  in  the  action. 

The  power  of  a  corporation  authorized  to 
own  and  deal  in  real  estate,  to  hold  unsur- 
veyed  public  land  of  the  United  States,  can 
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be  raised  only  by  the  state,  and  not  by  a 
claimant  of  such  land.  Tidwell  v.  Chiri- 
cahua  Cattle  Co.  6  Ariz.  352,  63  Pac.  192. 

The  power  of  a  corporation  whose  object 
is  to  "obtain  an  additional  water  supply  for 
those  then  owning  water  rights"  in  a  cer- 
tain ditch,  to  purchase  the  water  rights  al- 
ready possessed  by  its  stockholders,  can  be 
questioned  only  by  the  state,  and  not  by  an 
adverse  claimant  of  the  water  rights. 
Water  Supply  &  Storage  Co.  v.  Tenney,  24 
Colo.  344,  51  Pac.  506. 

Where  a  steamboat  company  authorized  to 
hold  real  property  for  wharves,  etc.,  used  in 
the  business,  purchased  a  hotel  near  one  of 
its  wharves,  it  carries  a  title  good  as 
against  all  the  world,  except,  perhaps,  the 
commonwealth,  and  the  power  to  hold  the 
property  cannot  be  raised  by  a  guarantor 
on  a  bond  for  rent  given  by  lessees  of  the 
hotel  propertv.  Nantasket  Beach  S.  B.  Co. 
V.  Shea,  182  Mass.  147,  65  N.  E.  57.  The 
objection  to  a  recovery  on  the  bond  was 
directed  more  to  the  claim  that  the  corpo> 
ration  had  no  power  to  lease,  than  that  it 
had  no  power  to  hold. ' 

So,  it  is  stated  in  Chicago  ft  M.  Teleg. 
Co.  V.  Type  Teleg.  Co.  137  III.  App.  131, 
with  reference  to  a  lease  by  a  telegraph 
company  of  property  suitable  for  tele- 
graphic purposes,  that  if  the  company- 
leased  more  oi  such  property  than  was  neces- 
sary for  its  purpose,  the  state  alone  could 
complain.  In  the  affirmance  of  this  de- 
cision, in  236  III.  476,  86  N.  E.  107,  nothing 
is  said  as  to  the  right  of  one  other  than  the 
state  to  raise  the  question  of  the  power  of  a 
corporation  to  hold  property. 

In  an  action  by  a  corporation  which  has 
power  to  hold  real  estate  for  certain  pur- 
poses, to  recover  the  rent  of  certain  rooms 
in  a  building  erected  by  it,  the  power  of  the 
corporation  to  lease  the  rooms  and  collect 
rent  therefor  was  held  not  to  be  a  proper 
question  to  be  raised  in  a  proceeding  wholly 
collateral.  Dauchy  Iron  Works  v.  Gunder, 
160  111.  App.  604. 

The  power  of  a  national  bank  to  acquire 
title  to  real  estate  can  be  objected  to  only 
bv  the  government,  and  not  by  an  indi- 
vidual.     DeWitt    County     Nat.     Bank     v. 
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fendants  be  required  to  accept  the  money 
tendered  in  Bettlement  of  the  note,  and  to 
cancel  the  same,  and  to  reassign  the  bond 
for  title  held  by  them  as  security  for  the 
debt,  and  to  produce  and  cancel  any  alleged 
conditional  contract  of  sale  of  the  land  from 
petitioner. 

The  defendants  by  their  answer  denied 
most  of  the  main  allegations  in  the  peti- 
tions and,  among  other  things,  averred  that 
on  September  20,  1912,  in  Harlem,  Georgia, 
the  Harlem  Oil  &  Fertilizer  Company  ad- 
vanced to  the  plaintiff  the  sum  of  $300  as 
part  payment  on  the  purchase  price  of 
$7,500  of  the  land  in  controversy,  and  the 
plaintiff  then  and  there  conveyed  all  his 
interest  in  the  land  by  written  instrument, 
a  copy  of  which  is  attached  to  the  answer; 


that  on  the  same  day  the  parties  entered 
into  a  written  agreement  (a  copy  of  which 
appears  in  the  opinion,  infra)  wherein  it 
was  mutually  agreed  that  if  plaintiff  failed 
to  repay  the  sum  so  advanced,  in  sixty  days 
after  the  date  of  the  contract,  the  plaintiff 
should  sell  to  the  Harlem  Oil  &  Fertilizer 
Company  the  land  in  controversy  at  the 
agreed  price  of  $7,500.  The  plaintiff  failed 
to  repay  or  tender  to  said  corporation  the 
sum  of  $300  within  the  time  named  in  the 
contract,  ''whereby  all  interest  and  equity 
of  plaintiff  in  said  land  was  devested, 
and  vested  in  said  corporation."  The 
plaintiff  having  already  conveyed  to 
the  defendant  company  his  interest  in 
the  land,  and  having  failed  to  copiply 
with    the    terms    of    the    contract    where- 


Mickelberry,  244  111.  77,  136  Am.  St.  Rep. 
304,  91  N.  £.  86;  Minneapolis  Threshing 
Mach.  Co.  V.  Jones,  95  Minn.  127,  103  N.  W. 
1017;  Hall  v.  Farmers'  &  M.  Bank,  145  Mo. 
418,  46  S.  W.  1000,  affirmed  in  218  U.  S.  281, 
54  U  ed.  1042,  31  Sup.  Ct.  Rep.  14;  First 
Xat  Bank  v.  Roberts,  9  Mont.  323,  23  Pac. 
718,  approved  in  Barron  v.  McKinnon,  116 
C.  C.  A.  483,  196  Fed.  933. 

Nor  can  the  power  of  a  national  bank  to 
acquire  a  tax  bill  be  questioned  by  anyone 
except  the  government.  First  Nat.  Bank  v. 
Shewalter,  153  Mo.  App.  635,  134  S.  W.  42. 

The  power  of  a  foreign  railroad  company 
vhich  has  complied  with  the  local  laws,,  to 
hold  property,  cannot  be  raised  by  one  to 
whom  the  railroad  company  has  conveyed 
the  property.  .Fayette  Land  Co.  v.  Louis- 
Tille  k  N.  R.  Co.  93  Va.  274,  24  S.  E.  1016. 

The  power  of  a  foreign  corporation  to 
hold  property  can  be  raised  only  by  the 
state,  and  not  by  the  defendant  in  an  eject- 
ment suit,  niinois  Steel  Co.  v.  Warras,  141 
Wis.  119,  123  N.  W.  656^ 

The  same  rule  has  been  applied  where  the 
corporation  is  given  power  to  hold  stock 
only  upon  certain  conditions. 

Thus,  under  a  statute  prohibiting  a  corpo- 
ration from  buying  stock  of  another  corpo- 
ration unless  it  is  done  with  the  written 
consent  of  all  the  stockholders  of  both  the 
selling  and  the  buying  corporation,  the  right 
to  question  such  a  purchase  rests  with  the 
state,  and  cannot  be  raised  by  the  vendor. 
Krell-French  Piano  Co.  v.  Dengler,  145  Ky. 
202,  140  S.  W.  168. 

c.  Power  to  hold  to  a  certain  extent. 

So,  where  a  corporation  is  entitled  to  hold 
to  a  certain  extent,  or  to  a  certain  per  cent 
of  its  capital  stock,  it  has  been  held  that 
the  right  to  hold  a  particular  property  can- 
cot  be  questioned  except  by  the  state. 

Thus,  where  a  corporation  is  entitled  to 
hold  real  estate  to  an  amount  not  exceeding 
^'t  per  cent  of  its  capital  stock,  the  question 
as  to  whether  or  not  a  coal  mining  com- 
pany exceeded  its  power  in  taking  a  long 
lease  of  coal  land  is  one  between  it  and  the 
s^tate.  and  cannot  be  questioned  by  a  devisee 
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I 'and  trustee  of  the  lessor,  who  succeeded 
I  merely  to  the  rights  of  such  lessor.  Hender- 
'  son  V.  Virden  Coal  Co.  78  111.  App.  437. 

So,  where  land  has  been  acquired  by  a 
turnpike  corporation  in  an  amount  in  ex- 
cess of  that  which  it  by  its  charter  was 
authorized  to  acquire  or  own,  the  right  to 
question  the  power  of  the  corporation  is 
with  the  state,  and  cannot  be  raised  by  the 
vendor  of  the  land.  Miller  v.  Flemingsburg 
ft  F.  S.  Tump.  Co.  109  Ky.  476,  59  S.  W. 
512. 

Where  a  water  company  is  authorized  to 
hold  real  or  personal  property  to  a  certain 
amount,  whether  or  not  it  has  exceeded  the 
amount  of  property  which  it  is  authorized 
to  hold  can  be  raised  only  by  the  common- 
wealth, and  not  by  the  municipality,  so  as 
to  authorize  the  latter  to  take  the  property 
of  the  corporation  at  any  less  than  its  true 
value  upon  taking  over  the  franchise  and 
property  of  the  corporation  as  provided  in 
its  charter.  West  Springfield  v.  West 
Springfield  Aqueduct  Co.  167  Mass.  128,  44 
N.  E.  1063. 

See  Daniels  v.  Belvidere  Cemetery  Asso. 
193  111.  181,  61  N.  E.  1031,  where  the  corpo- 
ration was  authorized  to  hold  property  to  a 
certain  extent  only. 

Nor  is  this  rule  changed  where  it  was  con- 
cealed from  the  lessors  that  the  corpora- 
tion was  limited  by  its  charter  in  the  pur- 
chase and  ownership  of  real  estate  of  a 
certain  per  cent  of  its  capital  stock,  where 
neither  the  corporation  nor  any  of  its  of- 
ficers in  any  way  participated  in  the  con- 
cealment, as  the  fact  that  it  did  not  disclose 
the  provisions  of  its  character  to  the  lessors 
would  not  be  a  fraud.  Henderson  v.  Virden 
Coal  Co.  supra. 

d.  Poiuer  to  hold  a  certain  time. 

So,  where  the  time  which  a  corporation 
may  hold  property  is  limited,  only  the  state 
can  question  its  holding  after  this  time. 

The  power  of  a  national  bank  to  hold  real 
estate  after  the  time  limited  by  statute  can 
be  called  in  question  only  by  the  state,  and 
not  by  one  who  claimed  a  tax  lien  and  a 
deed    thereunder    on    the    land.      National 
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by  a  sale  thereof  might  have  been  | 
avoided,  and  conveyance  of  such  interest  de- 
feated, this  defendant  is  now  the  owner  and 
holder  of  said  interest,  and  entitled  to  the 
possession  of  the  uncultivated  part  of  the 
land,  and,  on  January  1,  1913,  will  be  en- 
titled to  the  possession  of  the  remainder 
of  the  land  in  controversy.  Wherefore  it 
prays,  by  way  of  cross  petition,  that  it  be 
declared  the  owner  and  holder  of  the  bond 
for  title  and  all  interest  of  the  plaintiff 
thereunder;  that,  in  case  the  court  should 
hold  that  this  defendant  is  not  already  vest- 
ed with  the  title  to  the  land,  the  plaintiff 
be  required  to  specifically  perform  the  con- 
tract embodied  in  the  instruments  above 
referred  to. 

In  response,  to  the  answer  and  cross  pe- 


tition the  plaintiff  alleged  that  the  written 
contract  set  up  and  relied  upon  by  the  de- 
fendants was  void  and  wanting  in  mutual- 
ity, and  was  nonenforceable,  because  Zachry 
had  no  authority  to  execute  the  contract 
in  the  name  of  the  corporation;  and  because 
the  Harlem  Oil  &  Fertilizer  Company  had 
no  charter  power  to  enter  into  said  contract. 
Upon  interlocutory  hearing,  the  court  re- 
fused an  injunction  and  the  plaintiff  ex- 
cepted. 

Mr.  William  H.  Fleming,  for  plaintifT 
in  error: 

A  corporation  cannot  take  and  hold  land 
except  in  so  far  as  is  reasonably  neccssarj 
to  carry  out  the  objects  of  its  creation. 


Bank  v.  Licking  Vallev  Land  &  Min.  Co.  15 
Ky.  L.  Rep.  211,  22  S.  W.  8S1. 

The  right  of  a  foreign  insurance  company 
to  hold  land  taken  upon  the  foreclosure  of  a 
mortgage  longer  than  provided  by  the 
Constitution  can  be  raised  by  the  state  only 
and  not  by  one  claiming  the  property  in 
question.  Summet  v.  City  Realty  &  Broker- 
age Co.  208  Mo.  601,  106  S.  W.  614. 

The  provisions  of  a  statute  that  a  corpo- 
ration shall  not  hold  real  estate  for  a  longer 
period  than  ten  years,  except  such  real 
estate  as  shall  be  actually  occupied  by  the 
corporation  in  the  exercise  of  its  franchise, 
can  be  enforced  only  at  the  interest  of  tlie 
public,  and  cannot  be  taken  advantage  of  by 
a  mere  squatter  upon  the  real  estate,  to  ef- 
fect a  lapse  of  title  against  the  corporation 
for  failure  to  have  taken  possession  of  the 
real  estate  within  the  time  limited.  Pere 
Marquette  R.  Co.  v.  Graham,  136  Mich.  444, 
99  N.  W.  408. 

e.  No  power  to  hold. 

Some  courts  have  indicated  that  Where 
the  corporation  has  no  power  to  acquire  any 
property  of  the  kind  sought  to  be  acquired, 
its  power  may  be  questioned  by  anyone. 

The  exact  bearing  of  the  case  of  Walker  v. 
Taylor,  252  111.  424,  98  N.  E.  1055,  on  this 
question,  is  not  clear.  In  that  case  the 
owner  of  land  conveyed  the  same  to  a  trus- 
tee for  a  corporation  which  had  no  power 
to  hold  the  land,  and  subsequently  the 
widow  of  the  grantor,  as  a  stockholder  of 
the  corporation  and  as  executrix  and  devisee 
of  the  grantor,  brought  an  action  to  confirm 
the  transaction  and  subsequent  conveyances 
of  parts  of  the  land  had  thereunder,  and  to 
vest  in  the  stockholders  of  the  corporation 
an  equitable  interest  in  the  remaining  land. 
This  relief  was  resisted  by  the  adminis- 
trator of  the  estate  of  the  trustee,  his  an- 
swer denying  that  the  deed  from  the  owner 
to  the  trustee  was  void,  and  that  the  title 
remained  in  tlie  orifi^inal  owner,  and  alleging 
further  that  the  trustee  had  died  insolvent, 
and  that  the  land  in  controveisv  belonpred  to 
his  estate  and  was  subject  to  his  debts. 

If  the  right  of  the  widow  to  maintain  the 
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bill  was  denied,  the  result  would  be  that  the 
undisposed  land  would  go  to  the  creditors  of 
the  trustee,  as  claimed  by  his  administrator. 
The  court  holds  that,  the  corporation  not 
having  power  to  acquire  title  to  the  land  in 
question  by  deed  directly  to  it,  it  could  not 
do  so  indirectly  by  having  the  deed  made  to 
a  third  person  for  its  benefit,  and  then 
continues:  **The  question  is  not  whether  a 
corporation  organized  for  lawful  purposes, 
and  having  a  right  to  hold  real  estate  for 
certain  purposes,  has  exceeded  its  power. 
In  that  case,  as  contended  by  appellant  [tlie 
administrator],  the  question  whether  the 
corporation  had  exceeded  its  powers  could 
only  be  raised  by  the  state.  But  here  the 
company  was  trying  by  indirection  to  exer- 
cise powers  it  never  did  h^ve,  because  the 
law  forbade  its  organization  with  such 
powers.  It  follows  that  the  .  .  .  [cor- 
poration] never  acquired  title  by  virtue 
of  the  deed  from  Walker  and  wife,  and 
as  Gould  represented  the  corporation  he 
acquired  no  title.*'  The  widow  of  the  grant- 
or, who  brought  tfte  action  as  a  stockholder 
of  the  corporation,  and  as  executrix  and 
devisee  of  the  grantor,  was  thus  allowed  to 
raise  the  question. 

The  court  in  Rector  v.  Hartford  Deposit 
Co.  190  111.  380,  60  N.  E.  528,  directed 
its  attention  more  to  the  question  of 
whether  or  not  the  power  of  the  corporation 
may  be  questioned  in  a  collateral  proceed- 
ing, than  to  that  of  who  may  question  it. 
In  the  course  of  the  opinion,  in  an  obiter 
statement,  it  approves  a  statement  of  law 
to  the  effect  that  the  plea  of  ultra  virca 
may  be  successfully  interposed  in  a  col- 
lateral proceeding  where  the  corporation 
lA  alleged  to  have  performed  an  act  which 
it  was  not,  under  any  circumstances,  author- 
ized to  perform.  The  action  was  by  a  cor- 
poration for  rent  of  a  building,  and  the 
lessee  was  denied  the  right  to  raise  the 
question,  on  the  theory  that  it  was  a  col- 
lateral proceeding  and  that  the  corpora- 
tion had  power  to  hold  for  some  purposes. 

But  compare  with  Harris  v.  Independ- 
ence Gas  Co.  76  Kan.  750,  13  L.R.A.(N.S.) 
1171,  92  Pac.  1123,  and  see  also  Hill  v.  Rich 
Hill  Coal  Min.  Co.  119  Mo.  9,  22  S.  W.  223, 
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10  Cyc  1096,  1097,  1123;  Case  v.  Kelly, 
133  U.  S.  26,  33  L.  ed.  515,  10  Sup.  Ct.  Rep. 
216;  Fertilizing  Co.  v.  Hyde  Park,  97  U. 
S.  666,  24  L.  ed.  1038. 

Ultra  vires  contracts  that  are  executory 
are  open  to  collateral  attack. 

10  Cyc.  1033;  Thomas  v.  West  Jersey  R. 
Co.  101  U.  S.  85,  86,  25  L.  ed.  953;  Screven 
Hose  Co.  V.  Philpot,  53  Ga.  625;  Military 
Interstate  Asso.  v.  Savannah,  T.  B.  &  I. 
of  H.  R.  Co.  105  Ga.  420,  31  S.  E.  200; 
\yeed  V.  Gainesville.  J.  &  S.  R.  Co.  119  Ga, 
590,  46  S.  E.  885. 

Mr.  Henry  G.  Roney  also  for  plaintiff 
in  error. 

)Ir.  Hamilton  Phinizy  for  defendants 
in  error. 


Hilly   J.,   delivered   the   <^inion   of  the 

court: 

The  controlling  question  in  this  ease  is 
whether  the  Harlem  Oil  &  Fertilizer  Com- 
pany, a  corporation,  under  the  laws  of  this 
state,  can  have  specific  performance  of  an 
executory  contract  for  the  purchase  of  farm 
lands,  where  the  charter  of  the  corporation 
contains  no  express  power  to  execute  such 
contract  or  to  acquire  such  lands.  The 
contract  referred  to  is  as  follows: 

State  of  Georgia,  Columbia  County. 

Received  from  the  Harlem  Oil  ft  Ferti- 
lizer Company  the  sum  of  three  hundred 
($300)  dollars,  to  be  applied  on  the  pur- 
chase price  of  the  following  tract  or  par- 
cel of  land  fullv  described  in  a  bond  for 


tnd  Kansas  City  &  S.  E.  R.  Co.  t.  Kansas 
City  &  S.  W.  R.  Co.  129  Mo.  62,  31  S.  W. 
451,  supra,  where  the  corporation  had  no 
power  to  engage  in  business  other  than  that 
expressly  authorized  in  its  charter. 

II.  Who  is  seeking  to  question. 

a.  Persons  sustaining  contract  relation. 

The  rule  that  only  the  state  can  quesrion 
the  power  of  a  corporation  to  take  and 
hold  property  has  been  applied  in  numer- 
ous instances  where  the  one  seeking  to 
question  the  power  of  the  corporation  sus- 
tains a  contract  relation  to  it. 

Thus,  one  who  has  granted  land  to  a 
corporation  cannot  question  the  power  of 
a  corporation,  so  as  to  authorize  the  set- 
ting aside  of  the  deed.  Hayden  v.  Hayden, 
241  III.  183,  89  N.  E.  347. 

Xor  can  the  grantor  question  its  pow- 
er, Bo  as  to  secure  reverter  of  the  land 
after  dissolution  of  the  corporation.  Mil- 
ler V.  Flemingsburg  &  S.  F.  Co.  109  Ky. 
475,  59  S.  W.  512. 

Nor  can  a  purchaser  of  the  land  from 
a  corporation  question  the  power,  so  as  to 
defeat  a  recovery  of  the  purchase  price. 
Under  v.  Peoria  Agri.  &  Trotting  Soc. 
71  111.  App.  476;  Fayette  Land  Co.  v.  Louis- 
ville &  N.  R.  Co.  93  Va.  274,  24  S.  E.  1016. 

Nor  can  one  who  has  sold  corporate  stock 
to  a  corporation  question  the  power,  so  as 
to  render  a  purchaser  from  the  corpora- 
tion guilty  of  conversion  of  the  stock.  Krell- 
French  Piano  Co.  v.  Dengler,  145  Ky.  202, 
140  S.  W.  168. 

Neither  can  the  assignee  of  a  lease  ques- 
tion this  powerj  so  as  to  avoid  the  making 
of  the  valuation  of  the  property  as  required 
bT  the  lease.  Springer  v.  Chicago  Real 
Estate,  Loan  &  T.  Co.  202  111.  17,  66  N.  E. 
850. 

Nor  can  the  lessee  question  the  power  of 
the  corporation  to  hold  the  leased  prem- 
ises, BO  as  to  defeat  a  claim  for  rent.  Rec- 
tor V.  Hartford  Deposit  Co.  190  111.  380, 
W  N.  E.  628. 

Nor  can  a  guarantor  of  the  rent  question  j 
the  power  in  an  action  by  the  corporation 
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on  the  bond.  Nantasket  Beach  S.  B.  Co. 
V.  Shea.  182  Mass.  147,  65  N.  E.  57.  See 
comment  on  this  case  above. 

In  Harris  v.*  Independence  Gas  Co,  76 
Kan.  750,  13  L.R.A.(N.S.)  1171,  92  Pac. 
1123,  infra,  the  original  lessors  were 
joined  as  coplaintiffs  with  the  lessee,  and 
their  right  to  question  the  corporate  power 
was  denied. 

See  West  Springfield  v.  West  Springfield 
Aqueduct  Co.  infra,  where  the  right  of  a 
municipality  to  take  the  property  of  a 
uater  company,  at  the  value  of  property 
which  it  was  authorized  to  hold,  was  de- 
nied. 

See  Euclid  Ave.  Trusts  Co.  v.  Hohs,  24 
Ont.  L.  Rep.  447,  where  the  right  of  a 
mortgagor  to  raise  the  question  of  corpo- 
rate power  was  denied. 

Neither  can  minors  whose  lawfully  ap- 
pointed guardian  sold  land  to  a  corporation 
question  the  power  of  the  corporation.  An- 
cell  V.  Southern  Illinois  &  M.  Bridge  Co. 
223  Mo.  209,  122  S.  W.  709. 

And  see  also  Coleridge  Creamery  Co.  v. 
Jenkins,  66  Neb.  129,  92  N.  W.  123,  infra. 

So,  the  right  of  privies  of  those  sustain- 
ing contract  relations  with  the  corpora- 
tion, to  question  its  power  to  take  and 
hold  property,  has  been  denied. 

Thus,  the  subsequent  grantees  of  a  mort- 
gagor cannot  question  the  right  to  eject- 
ment of  the  subsequent  grantee  of  the  mort- 
gagee, a  corporation,  which  foreclosed  and 
purchased  at  the  foreclosure  sale,  on  the 
theory  that  the  corporation  had  no  power 
to  take  and  hold  the  property.  Summet  v. 
City  Realty  &  Brokerage  Co.  208  Mo.  501, 
106  S.  W.  614. 

Nor  can  an  heir  of  the  grantor  question 
the  power  of  the  corporation  in  an  action 
ill  ejectment  against  the  corporation  and 
its  grantee.  Hall  v.  Farmers'  &  M.  Bank, 
145  Mo.  418,  46  S.  W.  1000,  affirmed  in 
218  U.  S.  281,  64  L.  ed.  1042,  31  Sup.  Ct. 
Rep.  14.  One  count  in  the  petition  in 
this   case   was   in   equity. 

Nor  can  the  successors  in  title  of  grantors 
defeat  the  riglit  of  the  corporation  to  en- 
join the  disturbance  of  an  easement,  on  the 
theory  that  the  corporation  had  no  power 


80 


GEORGIA  SUPREME  COURT. 


Mab., 


title  given  by  Mrs.  Nannie  B.  Wright  to 
O.  F.  KofalrusB,  dated 'June  39,  1912,  pro- 
vided that  said  sum  of  $300  is  not  repaid 
to  said  Harlem  Oil  &  Fertilizer  CompiEiny 
within  sixty  days  after  date. 

It  is  agreed  that  if  said  sum  is  not  paid 
in  the  above  specified  time,  the  said  Kohl- 
TUBS  agrees  to  sell  to  the  Harlem  Oil  & 
Fertilizer  Company,  who  agrees  to  buy, 
said  tract  of  land  fully  described  in  said 
bond  for  titles,  at  and  for  the  sum  of 
seventy-five  hundred  ($7,500)  dollars,  to  be 
paid  as  follows:-  The  said  Harlem  Oil  & 
Fertilizer  Company  agrees  to  assume  a  loan 
of   twenty-three   hundred    ($2,300)    dollars 


on  said  land,  payable  to  Mrs.  Nannie  B. 
Wright,  the  sum  of  fourteen  hundred  and 
fifty  ($1,450)  dollars  January  1,  1913,  and 
the  sum  of  thirty-seven  hundred  and  fifty 
($3,750)  dollars  January  1,  1914.  All  de- 
ferred payments  to  bear  interest  from  Janu- 
ary 1,  1913,  at  the  rate  of  8  per  cent  per 
annum. 

It  is  agreed  that  all  rents  during  the  year 
1912  are  to  be  paid  said  Kohlruss,  and 
the  said  Kohlruss  shall  pay  all  taxes  on 
the  property  up  to  January  1,  1913. 

Possession  of  the  uncultivated  part  of  the 
property  may  be  taken  by  the  purchaser 
sixty  days  after  date,  provided  said  sum  is 


to  take  and  hold  the  property.  Northeast- 
ern Teleph.  A,  Teleg.  Co.  v.  Hepburn,  72 
N.  J.  Eq.  7,  66  Atl.  647. 

Nor  can  a  subsequent  grantee  of  the 
grantor  of  the  corporation  question  the 
power  of  the  corporation.  Knowles  ▼. 
Northern  Texas  Traction  Co.  —  Tex.  Civ. 
App.  — ,  121  S.  W.    232. 

Nor  can  a  subsequent  lessee  of  rights 
previously  leased  to  a  corporation  question 
the  power  of  the  corporation,  in  an  action 
to  cancel  the  previous  lease.  Harris  v. 
Independence  Gas  Co.  66  Kan.  750, 13  L.R.A. 
(N.S.)  1173,92Pac.  1123. 

Nor  can  the  defendants  in  an  action  on 
claims  for  damages  for  conspiracy  to  de- 
fraud, by  a  corporation,  an  assignee  of  the 
claims,  question  the  power  of  the  corpora- 
tion to  nold  them.  John  V.  Farwell  Co.  v. 
Wolf  (John  V.  Farwell  Co.  v.  Josephson) 
96  Wis.  10,  37  L.R.A.  138,  65  Am.  St.  Rep. 
122,  70  N.  W.  289,  71  N.  W.  109. 

Nor  can  a  municipality  question  the 
power  of  a  corporation,  in  an  action  by  a 
receiver  of  a  certain  corporation  to  quiet 
the  claims  of  the  corporation.  Blair  v. 
Chicago,  201  U.  8.  450,  50  L.  ed.  822,  26 
Sup.  Ct.  Rep.  427. 

Nor  can  a  prior  owner  who  claims  that 
the  corporation  secured  title  as  security 
only  defeat  the  claim  of  the  corporation  on 
the  theory  that  it  had  no  power  to  hold 
property.  First  Nat.  Bank  v.  Roberts,  9 
Mont.  323,  23  Pac.  718. 

See  Connecticut  Mut.  L.  Ins.  Co.  v.  Smith, 
117  Mo.  261,  38  Am.  St.  Rep.  666,  22  S. 
W.   623,  infra. 

So,  in  Meholin  v.  Carlson,  17  Idaho,  742, 
134  Am.  St.  Rep.  286,  107  Pac.  756,  the 
right  to  question  the  power  of  a  corpora- 
tion to  hold  a  pledge  of  shares  of  stock 
was  denied  to  the  pledgor  after  the  insol- 
vency of  the  corporation.  The  court  is  of 
the  opinion  that  the  question  may  be  raised 
before  insolvency  by  replevining  the  certif- 
icate of  shares.  ; 

Neither  can  a  trustee  for  the  benefit  of 
creditors  of  the  corporation  question  the 
power,  so  as  to  authorize  the  rescission  of 
the  contract  by  which  the  corporation  ac- 
quired the  property,  and  the  recovery  of 
the  purchase  price.  Hagerstown  Mfg.  Min. 
&  Land  Improv.  Co.  v.  Keedy,  91  Md.  430, 
46  Atl.  965. 
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l».  Persons  sustaining  no  contract  rela^ 

tion. 

The  right  has  also  been  denied  to  those 
who  susU.in  no  contract  relations  to  the 
corporation. 

Thus,  the  holder  of  a  tax  lien  or  a  tax 
deed  cannot  question  the  power  of  a  cor- 
poration which  is  seeking  to  quiet  its  title 
to  the  property.  National  Bank  v.  Licking 
Valley  Land  &  Min.  Co.  15  Ky.  L.  Rep.  211, 
22  S.  W.  881;  Puget  Sound  Nat.  Bank  v. 
Fisher,  52  Wash.  246,  100  Pac.  724,  17  Ann. 
Cas.  526. 

Nor  can  the  holder  of  a  tai^  deed  question 
the  power  of  a  corporation  which  conveyed 
to  the  one  seeding  to  quiet  title.  Bowman 
V.  Trainor,  93  Ark.  435, 124  S.  W.  1019. 

Nor  can  the  owner  of  land  question  the 
power  of  a  corporation  to  hold  a  tax  bill 
thereon.  First  Nat.  Bank  v.  Shewalter, 
153  Mo.  App.  635,  134  S.  W.  42. 

Nor  can  a  claimant  of  the  land  raise 
the  question  of  the  power  of  a  eorporatian 
which  is  seeking  to  quiet  its  title.  Rachels 
V.  Stecher  Cooperage  Works,  95  Ark.  6, 
128  S.  W.  348. 

Nor  the  power  o.f  a  corporation  which  is 
seeking  to  establish  and  confirm  a  title 
under  a  burnt  records  act,  and  eject  the 
claimant,  who  is  in  possession.  Cooney  v. 
A.  Booth  Packing  Co.  169  lU.  370,  48  N. 
E.  406. 

Nor  can  the  one  claiming  the  right  to 
possession  of  the  land  question  the  power 
of  the  plaintiff's  grantor  to  acquire  the  land. 
Kansas  City  &  S.  E.  R.  Co.  v.  Kansas  Citv 
&  S.  W.  R.  Co.  129  Mo.  62,  31  S.  W.  451.  " 

Nor  can  second  mortgagees  who  are  seek- 
ing to  redeem  property  sold  to  a  national ' 
bank  at  foreclosure  proceedings  question 
the  power  of  the  bank.  Dewitt  County 
Nat.  Bank  v.  Mickelberry,  244  111.  77,  135 
Am.  St.  Rep.  304,  91  N.  E.  86. 

Nor  can  one  claiming  land  under  a  deed 
from  a  former  owner,  which  is  being  sought 
to  be  set  aside,  question  the  power  of  a 
corporation  which  has  acquired  through 
sucn  former  owner.  Connecticut  Mut.  L. 
Ins.  Co.  V.  Smith,  117  Mo.  261,  28  Am,  St. 
Rep.  656,  22  S.  W.  623. 

Nor  can  a  claimant  of  water  rights  ques- 
tion the  power  of  an  adverse  claimant,  a 
corporation,  to  acquire  the  rights.     Water 
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not  paid,  and  the  remaining  part  of  said 
land  on  January  1,  1913. 

In  witness  whereof  both  parties  have  here- 
unto set  their  hands  and  seal  this  20th  day 
of  September,  1912. 

C.  F.  Kohlruss.     [l.  s.] 
Harlem  Oil  ft  Fertilizer  Company  [l.  s.] 

By  Julian  J.  Zachry,  Prest. 
Signed,  sealed,  and  delivered  in  the  pres- 
ence  of 

Dr.  A.  B.  Martin. 

W.  I.  Lazenby,  Notary  Public, 

Ck>lumbia  County,  Ga. 

The  material  part  of  the  charter  of  the 


Harlem  Oil  &  Fertilizer  Company  is  as  fol- 
lows: The  petitioners  seeking  "the  forma- 
tion of  a  corporation  to  be  known  as  the 
'Harlem  Oil  and  Fertilizer  Company,'  for 
the  purpose  of  conducting  for  pecuniary 
profit  the  business  of  buying  and  selling, 
both  in  their  own  right  and  on  commission, 
cotton,  cotton  seed,  &nd  all  cotton  seed  prod- 
ucts and  farm  products  of  all  kinds,  coal, 
wood,  timber,  and  lumber;  to  manufacture 
and  sell  cotton  seed  oil  and  all  substances 
and  commodities  obtainable  from  cotton 
seed  and  other  agricultural  products;  to 
purchase  fertilizer  ingredients;  to  make, 
mix,  manufacture,  and  sell  fertilizers;   to 


Supply  &  Storage  Co.  v.  Tenney,  24  Colo. 
Z44,  51  Pac.  605. 

Xor  can  a  creditor  of  the  grantor  ques- 
tion the  power  of  the  corporation  to  take, 
in  an  action  to  set  aside  the  deed.  Minne- 
apolis Threshing  Mach.  Co.  v.  Jones,  95 
Minn.  127,  103  N.  W.  1017. 

Xor  can  a  claimant  of  a  house  located  on 
land  to  which  the  corporation  took  title 
question  the  power  of  the  corporation  to 
held  the  property.  Ray  ▼.  Foster,  —  Tex. 
Civ.  App.  — ,  53  S.  W.  54. 

Xor  can  the  grantor  of  a  chattel  mort- 
gagor question  the  power  of  the  mortgagee, 
a  corporation,  to  take  the  mortgage,  in  an 
action  to  set  aside  the  transfer  and  recover 
the  goods  on  the  ground  of  fraud.  Smith 
V.  First  Nat.  Bank,  46  Neb.  444,  63  N.  W. 
796. 

Xor  can  a  municipality  question  the  pow- 
er of  a  corporation  to  hold  property  in 
excess  of  that  authorized  by  statute,  so 
ail  to  authorize  it  to  take  over  the  property 
at  a  value  equal  to  that  of  the  property 
which  the  water  company  was  authorized 
to  hold.  West  Springfield  v.  West  Spring- 
fleM  Aqueduct  Co.  167  Mass.  129,  44  N. 
r    1063. 

Xor  can  the  vendor  of  land  to  a  cor- 
poration question  the  right  of  another  cor- 
poration not  a  party  to  the  suit,  to  hold 
the  stock  of  the  first  corporation.  Hill  y. 
Rich  Hill  Coal  Min.  Co.  119  Mo.  9,  24  S. 
W.  223. 

Xor  can  adverse  lien  claimants  question 
the  right  of  each  other  to  hold  the  proper- 
tr.  Scott  V.  Farmers'  &  M.  Nat.  Bank,  97 
Tex.  31,  104  Am.  St.  Rep.  835,  76  S.  W.  7. 

One  not  a  grantor,  or  a  privy  in  estate 
under  him,  was  held  in  Richmond  Cotton 
Oil  Co.  V.  Castellaw,  134  Ga.  472,  67  S.  E. 
1126,  to  have  no  right  to  enforce  a  for- 
feiture of  land  held  by  a  corporation  under 
a  conveyance  for  railroad  purposes^  with  a 
condition  subsequent  therein  providing  for 
forfeiture  on  cessation  of  such  use. 

The  power  of  a  corporation  to  take  an 
assignment  of  a  cause  of  action  cannot  be 
<lue9tioned  by  strangers  to  the  contract  after 
it  is  fully  executed.  Peru  Plow  &  Imple- 
mont  Co.  V.  Harker,  75  C.  C.  A.  475,  144 
rp.i.   673. 

In  Evangelical  Baptist  Benev.  &,  Mis- 
?ionarv  Soc.  v.  Boston,  204  Mass.  28,  90 
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N.  E.  572,  an  action  against  a  municipal- 
ity to  abate  a  tax  assessed  to  the  corpo- 
ration, in  which  an  exemption  was  claimed 
against  assessment  for  city,  eounty,  and 
state  taxes,  the  corporation,  which  was 
authorized  to  hold  property  to  a  certain 
extent,  was  held  not  to  be  in  a  position  to 
claim  a  statutory  exemption  for  property 
which  it  held  in  excess  of  thalp  amount. 
The  city  is  regarded,  however,  as  a  public 
authority  representing  the  state,  and  it  is 
on  this  theoi^  that  the  municipality  was 
allowed  in  this  case  to  question  the  power 
ot  the  corporation  to  hold  property. 

See  Milton  v.  Crawford,  65  Wash.  146, 
118  Pac.  32,  where  the  purchaser  of  real 
estate,  in  whose  vendor's  chain  of  title  it 
appeared  that  the  land  was  formerly  owned 
by  a  corporation,  objected  to  the  title  on 
this  account. 

As  to  the  right  of  a  claimant  in  an 
ejectment  suit,  see  infra.  III.  b,  1. 

III.  Form  of  action, 

a.  Corporation   on  defensive  merely. 

The  right  to  question  the  power  of 
a  corporation  to  take  and  hold  property 
has  been  denied  where  the  corporation  is 
on  the  defensive  merely.  Thus,  in  the  fol- 
lowing actions  the  right  to  question  this 
power  was  denied  to  the  one  seeking  thus 
to  question. 

— by  a  grantee  of  one  who  had  also  deeded 
to  a  corporation,  to  try  title  to  the  land 
conveyed.  Knowles  v.  Northern  Texas  Trac- 
tion Co.  —  Tex.  Civ.  App.  — -,  121  S.  W. 
232; 

— by  a  grantor  to  secure  a  reverter  of 
land  deeded  the  corporation,  after  the  dis- 
solution of  the  same.  Miller  v.  Flemings- 
burg  &  F.  S.  Tump.  Co.  109  Ky.  476,  69 
S.  W.  612; 

— by  the  grantor  to  set  aside  a  deed  of 
residence  property.  Hayden  v.  Hayden,  241 
111.  183,  89  X.  E.  347; 

— ^by  minors;  by  their  next  friends,  to  set 
aside  a  deed  of  their  guardian  to  a  corpo- 
ration. Ancell  V.  Southern  Illinois  &  M. 
Bridge  Co.  223  Mo.  209,  122  S.  W.  709.  .It 
is  not  clear,  however,  that  this  decision 
i-5  on  the  theory  that  none  but  the  state 
can  question  the  power  of  the  corporation; 
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manufacture  ioe  and  sell  the  same;  to  es- 
tablish and  operate  an  electric  light  plant 
and  create  motive  power  and  electric  light, 
both  for  the  use  of  said  corporation  and  for 
sale  to  others;  and  to  establish  and  operate 
.  sawmills  and  to  manufacture  lumber/'  it  is 
ordered  that  said  application  be  granted, 
and  -that  the  petitioners  and  their  asso- 
ciates and  successors  be  vested  with  *'all  the 
rights,  privileges,  and  powers  mentioned  in 
said  petition." 

It  will  be  observed  from  reading  the  above 
language  that  the  charter  contains  no  au- 
thority or  power  on  the  part  of  the  corpora- 
tion to  own  farm  lands,  or  to  make  any 
contract  for  the  purchase  or  holding  of  such 
property.  Our  Civil  Code,  §  2823  (5),  is 
as  follows :    "Corporations  thus  created  may 


exercise  all  corporate  powen  necessary  to 
the  purpose  of  their  organization,  but  shall 
make  no  contract,  or  purchase  or  hold  any 
property  of  any  kind,  except  such  as  is 
necessary  in  legitimately  carrying  into  ef- 
fect such  purpose,  or  for  securing  debts  due 
to  the  company."  The  language  of  the  stat- 
ute just  quoted  is  clear  and  plain.  By  its 
terms  a  corporation  can  make  no  contract 
or  purchase,  or  hold  any  property  of  any 
kind,  except  such  as  is  necessary  to  the 
purposes  of  the  organization.  The  declared 
purpose  of  the  corporation  is  as  set  out  in 
the  excerpt  from  the  charter  above  quoted. 
Was  the  purchase  of  the  farm  lands  neces- 
sary in  legitimately  carrying  into  effect 
such  purpose?  Mr.  Zachry,  who  was  the 
general  manager,  president,  and  treasurer 


— ^by  creditors  of  the  srantor  to  set  aside 
the  deed.  Minneapolis  Threshing  Mach.  Co. 
▼.  Jones,  95  Minn.  127,  103  N.  W.  1017 ; 

— ^by  a  trustee  for  the  benefit  of  creditors 
of  the  corporation,  against  the  vendor  for 
a  rescission  of  the  contract  and  a  recovery 
of  the  contract  price.  Hagerstown  Mfg. 
Min.  &  Land  Improv.  Co.  v.  Keedy,  91  Md. 
430,  46  Atl.  965; 

— ^by  a  second  mortgagee  to  redeem  prop- 
erty sold  to  a  national  bank  at  foreclosure 
proceedings.  Dewitt  County  Nat.  Bank  v. 
Mikelberry,  244  111.  77,  135  Am.  St.  Rep. 
304,  91  N.  E.  86; 

— ^by  a  claimant  to  a  house  on  real  prop- 
erty to  which  an  agent  of  the  corporation 
took  title  for  the  corporation,  against  the 
agent  on  the  theory  that,  the  corporation 
having  no  power  to  hold  the  property,  the 
agent  became  responsible.  Ray  v.  Foster, 
—  Tex.  Civ.  App.  — ,  53  8.  W.  64; 

— ^by  a  subsequent  lessee  who  joins  his 
lessor  as  coplaintiff,  to  cancel  a  lease  to  a 
corporation.  Harris  v.  Independence  Gas 
Co.  76  Kan.  766,  13  L.R.A.(N.S.)  1171, 
92  Pac.  1123; 

— ^by  a  vendor  of  chattels  to  recover  goods 
against  a  corporation,  a  mortgagee  of  his 
vendee,  on  the  ground  of  fraud.  Smith  ▼• 
First  Nat.  Bank,  46  Neb.  444,  63  N.  W. 
796; 

— ^by  one  against  a  corporation  to  ques- 
tion the  right  of  another  corporation  to 
hold  stock  of  the  former.  Hill  v.  Rich 
Hill  Coal  Min.  Co.  119  Mo.  9,  24  S.  W. 
223; 

— by  a  municipality  to  take  over  the 
property  of  a  water  company  at  a  value 
not  in  excess  of  that  of  property  which 
the  water  company  was  authorized  to  hold. 
West  Springfield  v.  West  Springfield  Aque- 
duct Co.  167  Mass.  128,  44  N.  E.  1063; 

— by  a  vendor  of     corporate  stock  to  a 
corporation   which   was  not  authorized   to 
hold   it   as   acquired,   against   a   purchaser  • 
from  the  corporation.     ICrell-French  Piano  I 
Co.  V.  Dengler,  145  Ky.  202,  140  S.  W.  168.  j 

'So,  in  an  action  the  petition  in  which 
contained  a  count  in  equity  and  one  in 
ejectment,  by  the  heir  of  a  grantor  against 
a  corporation,  grantee,  awd  its  grantees, 
46  L.R.A.(N.S.) 


the  right  to  question  the  power  of  the  cor- 
poration to  hold  property  was  denied.  Hall 
V.  Farmers'  &  M.  Bank,  145  Mo.  418,  46 
S.  W.  1000,  affirmed  in  218  U.  S.  281,  54 
L.  ed.  1042,  31  Sup.  Ct.  Rep.  14. 

h.  Corporation  seeking  affimiative  re- 
lie/. 

1.  In  general. 

The  note  in  32  L.R.A.  293,  296,  reveals 
some  confiict  on  the  question  where  the 
corporation  is  seeking  affirmative  relief; 
but  the  tendency  of  the  later  cases — at 
least  other  than  those  involving  right  to 
take  under  a  will  as  to  which,  see  notes  in 
9  L.R.A.(N.S.)  689,  and  44  L.R.A.(N.S.) 
544,  and  those  involving  suits  for  specific' 
performance  of  executory  contracts,  as  to* 
which,  see  next  subdivision — is  to  extend 
the  rule  that  no  one  but  the  state  may 
question  the  power  of  the  corporation,  tit 
cases  where  the  corporation  is  seeking  af 
firmative  relief. 

Thus,  in*  an  action  in  ejectment  by  the 
corporation  against  a  claimant  of  the  prop- 
erty, the  power  of  the  corporation  to  hold 
the  property  cannot  be  questioned.  Tidwell 
V.  Chiricahua  Cattle  Co.  5  Ariz.  352,  53 
Pac.  192;  Pere  Marquette  R.  Co.  v.  Graham, 
136  Mich.  444,  99  N.  W.  408;  First  Nat. 
Bank  v.  Roberts,  9  Mont.  323,  23  Pac.  718; 
Illinois  Steel  Co.  v.  Warras,  141  Wis.  119, 
123  N.  W.  656. 

So,  the  right  has  been  denied  in  an  ac- 
tion of  ejectment  by  the  successors  in  title 
of  a  mortgagee,  a  corporation,  which  fore- 
closed and  purchased  at  the  sale.  Sum  met 
V.  City  Realty  &  Brokerage  Co.  208  Mo. 
501,  106  S.  W.  614. 

This  was  the  holding  also  in  Chicacro 
&  A.  R.  Co.  V.  Keegan,  185  111.  70,  56 
N.  E.  1088,  and  in  this  the  holding  is  con- 
trary to  the  earlier  Illinois  case  of  St. 
Peter's  Roman  Catholic  Cong.  v.  Qermain, 
104  111.  440,  cited  in  the  note  in  32  L.R.A. 
293.  In  the  earlier  Illinois  case,  the  cor- 
poration was  given  power  to  hold  land  not 
exceeding  a  certain  quantity,  and  the  court 
held    that   any   amount   in   excess   of    that 
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of  the  corporation,  testified  that  he  wanted 
the  land  because  "around  an  oil  mill  there 
is  a  great  deal  of  waste,  and  this  tract  was 
bought  by  me  to  fertilize  it,  and  bring  it 
up  to  a  high  state  of  cultivation  from  the 
waste  and  fertilizer  around  the  oil  mill." 
Owning  a  farm  to  fertilize  is  not  one  of 
tht  necessary  or  declared  purposes  of  the 
corporation.  The  necessary  purposes  of  the 
corporation  are  enumerated  in  the  charter. 
if  the  waste  and  fertilizer  were  valuable 
for  the  purpose  named,  it  could  be  sold  by 
the  corporation. 

But  it  is  argued  that  the  state  alone  can 
make  the  question  as  to  the  right  of  the 
corporation  to  own  and  hold  the  land.  This 
is  undoubtedly  the  general  rule.  10  Cye. 
1133;  American  Mortg.  Co.  v.  Tennille,  87 


G&.  28-30,  13  S.  E.  158,  12  L.ILA.  629,  and 
cases  cited;  Hanson  v.  Little  Sisters  of  the 
Poor,  79  Md.  434  (3),  32  Atl.  1052,  and 
note  in  32  L.RJ^.  293;  Zinc  Carbonate  Co. 
V.  First  Nat.  Bank,  103  Wis.  125,  79  N.  W. 
229,  74  Am.  St.  Rep.  845,  and  note;  Anglo- 
American  Land,  Mortg.  &  Agency  Co.  ▼. 
Lombard,  68  C.  C.  A.  89,  132  Fed.  721,  722; 
South  k  North  Ala.  R.  Co.  v.  Highland 
Ave.  &  Belt  R.  Co.  119  AU.  106  (5),  24 
So.  114.  Thus,  we  held  in  the  Tennille 
Case,  supra,  under  the  act  of  February  28, 
1877,  which  provided  that  the  state  would 
not  allow  foreign  corporations  to  own  5,000 
acres  or  more  of  land,  unless  they  should 
become  incorporated  under  the  laws  of 
Georgia,  that  the  state  alone  could  question 
the  right  of  foreign  corporations  to  hold 


was  expressly  forbidden  by  the  statute, 
and  it  followed  that  other  conveyances, 
deeds,  or  other  contracts  made  in  viola- 
tion of  this  prohibition  were  absolutely  void. 
In  the  Ke^^an  Case  the  corporation  was 
given  power  to  acquire  any  extension  of 
its  road  by  lease,  purchase  or  otherwise, 
hj  or  with  the  written  consent  of  its  stock- 
holders, and  the  objection  was  made  that 
the  consent  of  the  stockholders  was  not 
shown  and  no  proof  was  introduced  that  the 
land  acquired  was  an  extension  of  the  com- 
pany's road.  'i%is  distinction  between  the 
powers  of  the  corporation  in  the  two  cases 
does  not  seem  to  justify  a  difference  in  the 
decision,  and  although  not  expressly  stated 
it  seems  that  the  Keegan  Case  overrules  the 
earlier  Illinois  case. 

So  actions  to  quiet  title,  and  actions 
similar  thereto,  may  be  maintained  by  a 
corporation,  without  right  in  its  opponent 
to  question  its  power  to  hold  the  land. 
Rachels  v.  Stecher  Cooperage  Works,  96 
Ark.  6,  128  S.  W.  348;  Richmond  Cotton 
Oil  Co.  V.  Castellaw,  134  Ga.  472,  67  S. 
E.  1126  (to  enjoin  an  adverse  claim  from 
icterfering  with  water  rights) ;  National 
Bank  ▼.  Licking  Valley  Land  A,  Min.  Co.  15 
Ky.  L.  Rep.  211,  22  S.  W.  881  (in  the  nature 
or  a  bill  quia  timet)  ;  Northwestern  Tel- 
eph.  &  Teleg.  Co.  v.  Hepburn,  72  N.  J.  Eq. 
7.  65  Atl.  747  (to  enjoin  disturbance  of  an 
•cement) ;  Puget  Sound  Nat.  Bank  v. 
Fisher,  52  Wash.  246,  100  Pac.  724,  17  Ann. 
Cas.  526  (to  remove  a  cloud  from  title)  -, 
Blair  v.  Chicago,  201  U.  S.  400,  50  L.  ed. 
^01,  26  Sup.  Ct.  Rep.  427  (receiver  of  street 
railroad  company  seeking  to  quiet  title  to 
certain   franchises). 

So,  in  an  action  by  the  grantee  of  a  cor- 
poration to  enjoin  a  disturbance  of  its 
pcssession,  the  power  of  the  corporation  to 
hold  the  land  cannot  be  called  in  question. 
Kansas  City  &  S.  E.  R.  Co.  v.  Kansas  City 
&  S.  W.  R.'Co.  129  Mo.  62,  31  S.  W.  451. 

Xeither  can  the  power  of  the  corporation 
to  hold  the  land  be  called  in  question  in 
tn  action  by  the  vendee  of  the  corporation 
to  quiet  title  against  the  holder  of  a  tax 
'leed.  Bowman  v.  Trainor,  93  Ark.  435, 
124  S.  W.  1019. 
49L.R.A.(N.S.) 


Likewise,  a  corporation  may  maintain  an 
action  under  a  burnt  records  act,  to  estab- 
lish and  confirm  its  title  to  certain  lands 
and  to  eject  a  claimant  in  possession,  with- 
out having  its  power  to  hold  the  land 
called  in  question.  Cooney  y.  A.  Booth 
Packing  Co.  169  111.  370,  48  N.  E.  406. 

So,  a  corporation  which  has  sold  certain 
lands  may  maintain  an  action  for  the  pur- 
chase price.  Lauder  v.  Peoria  Agri.  & 
Trotting  Soc.  71  111.  App.  476;  Fayette 
Land  .Co.  v.  Louisville  &  N.  R.  Co.  93  Va. 
274,  24  S.  E.  1016.  And  it  may  also  main- 
tain an  action  to  foreclose  a  mortgage 
without  having  its  power  to  hold  the  land 
called  in  question.  Euclid  Ave.  Trusts  Co. 
V.  Hobs,  24  Ont.  L.  Rep.  447. 

So,  a  corporation  may  maintain  an  ac- 
tion to  enforce  the  lien  of  a  special  tax 
bill.  First  Nat.  Bank  v.  Shewalter,  168 
Mo.  App.  636,  134  S.  W.  42. 

Likewise,  without  having  its  power 
called  in  question,  it  may  maintain  an  ac- 
tion to  recover  rent  for  a  room  in  a  build- 
ing which  was  claimed  to  be  much  larger 
than  necessary  for  its  purposes.  Rector 
V.  Hartford  Deposit  Co.  190  111.  380,  60 
N.  E.  528.  And  it  may  also  maintain  an 
action  against  a  guarantor  of  the  rent  to 
recover  the  same.  Nantasket  Beach  8.  B. 
Co.  V.  Shea,  182  Mass.  147,  65  N.  E.  67.  See 
comment  on  this  case  above. 

So,  a  corporation  that  has  taken  an  as- 
signment of  certain  claims  for  damages 
for  conspiracy  to  defraud  may  maintain 
an  action  upon  the  same  without  having 
its  power  to  hold  the  property  called  in 
question.  John  V.  Farwell  Co.  v.  Wolf 
(John  V.  Farwell  Co.  v.  Josephson)  96 
Wis.  10,  37  L.R.A.  138,  65  Am.  St.  Rep. 
22,  70  N.  W.  289,  71  N.  W.  109. 

And  a  corporation  which  is  the  assignee 
of  a  lessor's  interest  may  compel  a  valua- 
tion of  the  property  as  provided  by  the 
terms  of  the  lease.  Springer  v.  Chicago 
Real  Estate,  Loan  &  T.  Co.  202  IlL  17,  66 
N.  E.  850. 

Likewise,  a  foreign  corporation  may 
maintain  a  condemnation  proceeding  with- 
out having  its  power  to  hold  the  property 
called  in  question.     State  ex  rel.  Ami  Co. 
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land  contrary  to  the  provisions  of  the  stat- 
ute. But  this  principle  has  no  application 
to  a  case  where  a  corporation,  by  its  cross 
bill,  is  seeking  the  aid  of  a  court  of  equity 
to  enable  it  to  acquire  and  own  lands  which 
by  its  charter  it  has  no  power  to  acquire 
and  own.  10  Cyc.  1135;  Case  v.  Kelly,  133 
U.  S.  21,  33  L.  ed.  513,  10  Sup.  Ct.  Rep. 
216;  note  to  Hanson  Case,  supra,  32  L.R.A. 
293,  296;  Pacific  R.  Co.  v.  Seely,  45  Mo. 
212,  100  Am.  Dec.  369.  The  distinction  be- 
tween the  two  classes  of  cases  is  that  the 
courts  will  not  interfere  with  a  contract 
that  is  executed,  but  will  refuse  to  aid  a 
corporation  in  enforcing  a  contract  for  the 
purchase  of  land  that  is  merely  executory. 
The  contract  in  the  present  case  is  execu- 
tory. Under  its  charter  powers,  the  de- 
fendant is  seeking  specific  performance  of 


a  contract  for  the  purchase  of  a  plantation 
consisting  of  404|  acres  of  farm  land  at 
the  price  of  $7,500.  It  claims  to  have  paid 
$300  on  the  purchase  price  of  the  land,  and 
to  have  assumed  a  debt  due  Mrs.  Wright 
of  $2,300,  which  was  to  be  paid  as  follows: 
$1,450  on  January  1,  1913,  and  the  remain- 
der, $3,750,  on  January  1,  1914,  with^  in- 
terest at  8  per  cent  per  annum  on  deferred 
payments.  The  testimony  shows  that  Kohl- 
russ,  the  plaintiff,  executed  his  note  to  Mrs. 
Wright  for  $2,300,  and  made  her  a  deed  to 
the  land  to  secure  the  same.  The  bond 
for  titles,  given  by  her  to  Kohlruss,  was 
transferred  by  the  latter  to  the  corporation, 
which  holds  it.  If  the  Wright  note  should 
not  be  paid  by  the  corporation,  Kohlruss  is 
still  liable  on  the  note.  The  note  is  not 
paid,  so  far  as  the  evidence  discloses.     Nor 


▼.  Superior  Ct.  42  Wash.  675,  86  Pac.  669. 

See  Milton  v.  Crawford,  65  Wash.  145, 
118  Pac.  32,  supra. 

The  sureties  on  a  promissory  note  given 
a  corporation  for  evidence  of  indebtedness 
to  it,  which  is  secured  by  a  second  mort- 
gage on  real  estate,  are  not  entitled  to 
question  the  right  of  a  corporation  to  ac- 
quire the  real  estate  in  an  action  by  it 
to  enforce  payment  of  the  note.  Advance 
Thresher  Co.  v.  Rockafellow,  16  S.  D.  462, 
93  N.  W.  652.  Nothing  is  said  in  this  case 
as  to  the  right  of  the  state  alone  to  ques- 
tion this  exercise  of  power. 

2»  Suit  for  apedfio  perfortnanee. 

Where  a  corporation  is  seeking  the  aid 
of  a  court  to  specifically  enforce  an  exec- 
utory contract  relating  to  the  property,  an 
interested  person  may  contest  its  power 
to  hold  the  same.  See  Kohlruss  v.  Zachbt. 

So,  it  has  been  held  that  specific  perform- 
ance of  an  unexecuted  contract  providing 
for  the  acquisition  of  the  right  to  construct 
tracks  on  the  right  of  way  of  a  railway 
company,  and  also  to  cross  the  tracks  of 
such  railway  company,  will  not  be  granted 
to  a  corporation  which  has  no  power  to 
take  or  receive  property  for  the  construc- 
tion and  uses  of  a  railroad.  South  & 
North  Ala.  R.  Co.  v.  Highland  Ave.  & 
Belt  R.  Co.  119  Ala.  105,  24  So.  114.  This 
was  held  in  an  action  in  which  a  successor 
in  interest  of  the  corporation  lacking  the 
power  was  seeking  to  compel  specific  per- 
formance. 

It  was  held  also  in  this  case  that  the 
corporation  which  had  succeeded  to  the 
rights  of  the  contracting  corporation  could 
not  seek  the  aid  of  a  court  of  equity  to 
perfect  its  title  to,  or  to  obtain  possession 
of,  the  property,  although  it  possesses  the 
power,  the  lack  of  which  incapacitated  its 
grantor  to  take  property  of  the  character 
m  question. 

In  speaking  of  the  right  of  a  successor 
in  interest  to  maintain  specific  performance, 
the  court  states  that  unless  the  defendant 
has  recognized,  or  in  some  way  estopped 
4$  L.R.A(N.S.) 


itself  to  deny,  the  rights  of  such  successor 
under  the  agreement,  such  successor  in  in- 
terest cannot  maintain  an  action  for  spe- 
cific performance,  since  it  succeeded  only  to 
the  rights  of  the  corporation  which  lacks 
the  power  to  hold  the  land,  and  if  the  latter 
acquired  no  rights  under  the  agreement, 
it  could  transfer  none  to  its  grantee. 

This  exception  is  referred  to  also  in  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Smith,  117  Mo. 
261,  38  Am.  St.  Rep.  656,  22  S.  W.  623. 

But  where  the  contract  is  executed,  and 
to  give  a  private  party  the  right  to  question 
the  power  would  result  in  gross  fraud,  the 
general  rule  prevails,  and  the  right  of  the 
private  party  to  question  the  power  will 
be  denied. 

Thus,  where  the  corporation,  in  reliance 
upon  the  contract,  directed  permanent 
improvements  upon  the  land  to  an  amount 
of  $3,000  for  the  purpose  of  its  corporate 
business,  and  the  purchase  price  was  only 
$60,  and  the  improvements  were  made  with 
the  participation  and  active  assistance  of 
the  vendor  as  one  of  the  company,  he  will 
not  be  permitted  to  question  the  power  of 
the  corporation  to  take  and  hold  the  prop- 
erty in  an  action  for  specific  performance. 
Coleridge  Creamery  Co.  v.  Jenkins,  66  Neb. 
129,  92  N.  W.  123. 

The  right  to  have  specific  performance 
of  an  agreement  contained  in  a  lease  for  tlie 
renewal  thereof,  after  the  payment  by  the 
corporation  of  the  amount  provided  for  in 
the  original  lease,  cannot  be  questioned  by 
the  lessor,  since  the  agreement  is  executed 
and  the  corporation  has  paid  the  consid- 
eration on  which  the  agreement  was  given 
in  full.  Lemp  Hunting  &  Fishing  Club 
V.  Hackmann,  —  Mo.  App.  — ,  156  S.  W. 
79.  This  decision,  however,  is  based  on  tbe 
ground  of  estoppel. 

See  Lauder  v.  Peoria  Agri.  &  Trotting 
Soc.  71  111.  App.  475,  supra,  where  the 
corporation  was  seeking  to  recover  the  pur- 
chase price  of  land. 

See  Evangelical  Baptist  Benev.  &  Mis- 
sionary Soc.  V.  Boston,  204  Mass.  28,  00 
N.  E.  572,  where  the  corporation  was  seek- 
ing the  abatement  of  taxes. 
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has  Mrs.  Wright  executed  a  deed  under  the 
bond  for  titles  to  the  defendant  corpora- 
tion; Bor  does  it  appear  that  she  took  any 
part  in  the  transaction.  The  contract, 
therefore,  is  not  executed,  but  executory,  as 
to  the  corporation.  The  plaintiff  is  in  pos- 
session of  the  land,  and  the  defendant  cor- 
poration seeks  to  compel  specific  perform- 
ance of  the  contract  by  its  cross  bill. 
Under  such  circumstances,  the  plaintiff  can 
raise  the  question  of  authority  of  the  cor- 
poration to  take  the  title  to  the  farm  lands 
as  being  ultra  vires. 

The  members  of  the  court  concur  in  the 
rules  of  law  above  announced;  but  there  is 
not  unanimity  as  to  the  application  of  them 
to  the  facts  of  the  present  case. 

The  opinion  of  the  members  of  the  court, 
other  than  the.  writer  on  this  subject,  is 
as  follows:  In  the  Civil  Code,  §  2216,  is 
contained  a  statement  of  the  powers  com- 
mon to  all  corporations.  Among  these  is: 
"To  receive  donations  by  gift  or  will,  to 
purchase  and  hold  such  property,  real  or 
personal,  as  is  necessary  to  the  purpose  of 
their  organization,  and  to  do  all  such  acts 
IS  are  necessary  for  the  legitimate  execu- 
tion of  this  purpose."  By  §  2823  it  is  de- 
clared that  corporations  organized  by  the 
superior  court  "may  exercise  all  corporate 
powers  necessary  to  the  purpose  of  their 
organization,  but  shall  make  no  contract,  or 
purchase  or  hold  any  property  of  any  kind, 
except  such  as  is  necessary  in  legitimately 
carrying  into  effect  such  purpose,  or  for  se- 
curing debts  due  to  the  company."  The 
word  "necessary,"  as  employed  in  these  two 
sections,  is  to  be  given  a  reasonable  con- 
struction, and  not  to  be  so  construed  as  to 
hamper  and  obstruct,  or  practically  prevent, 
the  profitable  and  reasonable  exercise  of  the 
corporate  powers  and  the  conduct  of  the  cor- 
porate business.  Thus,  many  contracts  may 
be  made  which  are  not  in  an  absolute  sense 
essential  to  the  conduct  of  business,  and  yet 
may  be  legitimate  as  advancing  the  princi- 
pal business  or  rendering  it  more  profitable. 
Such  contracts  would  not  be  invalid.  In 
Spear  v.  Crawford,  U  Wend.  20,  28  Am. 
Dec.  513,  it  was  said  that  the  land  which  a 
canal  company  may  buy  is  not  limited  to 
a  mere  passage  for  the  canal,  but  that  a 
reasonable  discretion  is  vested  in  the  com- 
pany in  respect  to  the  purchase.  On  the 
other  hand,  in  Pacific  R.  Co.  v.  Seely,  45 
Mo.  212,  100  Am.  Dec.  369,  it  was  held  that 
i  railroad  has  no  authority  to  acquire  land 
for  purposes  of  speculation,  under  a  grant 
of  power  to  acquire  and  hold  sufficient  real 
estate  for  the  construction  of  its  road,  and 
for  the  erection  of  depots,  engine  houses,  etc. 
These  cases  will  serve  as  illustrations  of 
the  principle  involved  in  the  case  now  under 
consideration. 
46  L.R.A.(NJ3.) 


If  the  contract  for  the  purchase  of  the 
laiid  involved  in  the  controversy  was  clear- 
ly beyond  the  corporate  power,  that  ques- 
tion could  be  raised  when  it  sought  to 
enforce  specific  performance,  and  an  injunc- 
tion would  be  granted  to  restrain  the 
corporation  from  taking  possession  or  inter- 
fering with  the  business  of  the  landlord* 
The  evidence  on  this  subject  is  quite  meager. 
The  person  who  was  at  once  the  president, 
treasurer,  and  general  manager  of  the  cor- 
poration testified  thus:  '*As  to  what  I 
wanted  this  land  for,  I  will  say:  Around 
an  oil  mill  there  is  a  great  deal  of  waste, 
and  this  tract  was  bought  by  me  to  fertilize 
it  and  bring  it  up  to  a  high  state  of  cultiva- 
tion from  the  waste  and  fertilizer  from  the 
oil  mill,  and  I  wanted  it  for  that  purpose." 
It  is  not  very  clear  whether  the  witness 
meant  that  there  were  certain  products  of 
the  mill  which  would  be  wasted  or  lost  or 
not  profitably  used  otherwise  than  by  the 
purchase  of  this  land,  and  that  it  was  to 
be  used  in  connection  with  the  business  of 
the  mill,  and  as  necessary  for  the  profitable 
use  of  such  waste  products, 'or  whether  such 
purchase  was  reasonable  in  its  amount  for 
such  corporate  purposes.  But  inasmuch  as 
the  landowner  was  attacking  the  right  of 
the  corporation  to  have  specific  performance, 
and  basing  his  attack  on  the  ground  that 
the  purchsise  was  ultra  vires,  the  burden  of 
establishing  this  defense  rested  upon  him. 
And  if  the  evidence  left  his  defense  in  doubt, 
or  failed  to  establish  it,  the  consequent  in- 
jury fell  upon  him.  Tlie  majority  of  the 
court  are  not  prepared  to  hold  that,  under 
the  evidence,  it  can  be  declared,  as  matter 
of  law,  that  this  contract  was  ultra  vires. 
They  think  that  the  judge  did  not  abuse  his 
discretion  in  refusing  to  grant  the  inter- 
locutory injunction  prayed.  On  the  subject 
of  whether  the  transaction  really  amounted 
to  the  securing  of  a  loan  or  to  the  making 
of  a  sale,  the  evidence  was  conflicting,  and 
therefore  the  judge  had  the  right  to  exer- 
cise his  discretion  in  finding  on  that  sub- 
ject. 

The  writer  of  this  opinion  cannot  concur 
in  the  views  of  the  majority  of  the  court 
just  above  stated.  He  is  of  the  opinion 
that,  assimiing  the  contract  to  have  been  for 
the  sale  of  land  by  the  owner  thereof  to  the 
corporation,  the  evidence  so  clearly  shows 
that  it  was  ultra  vires,  because  the  purchase 
was  not  for  a  purpose  necessary  to  the  cor- 
porate business,  and  that,  as  matter  of  law, 
an  injunction  should  have  been  granted. 

Judgment  affirmed. 

Hill,  J.,  dissents.    Beck,  J.,  absent. 
The  other  Justices  concur. 
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(23  Idaho,  628,  131  Pac.  897.) 

Master  and  servant  —  felling  trees  — 
dnty  to  give  warning  —  power  to  dele- 
gate. 

The  owner  of  a  lumher  camp  owes  the  duty 
to  an  employee  engaged  in  building  a 
bridge,  to  give  him  warning  when  a  tree 
which  is  being  cut  by  other  employees  is 
about  to  fall,  which  he  cannot  delegate,  and 


he  will  therefore  be  liable  in  case  the  bridge 
constructor  is  injured  by  a  tree  felled  upon 
him  without  warning,  although  those  en- 
gaged in  felling  the  tree  had  been  instructed 
to  give  the  necessary  warning. 

(April  12,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shoshone 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  for  which  defendants  were  alleged 
to  be  responsible.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note, -^  Duty    to    give    warning    where 
trees  are  being  felled. 

Upon  the  general  question  whether  the 
duty  of  the  master  to  warn  or  instruct  serv- 
ants is  delegable,  see  exhaustive  note  to 
Anderson  v.  Pittsburg  Coal  Co.  26  L.R.A. 
(K.S.)  624. 

In  a  number  of  cases  it  has  been  held 
that  the  dangers  from  felling  a  tree  are 
open  and  obvious,  and  consequently  the  mas- 
ter is  under  no  obligation  to  warn  a  servant 
thereof.  Melton  v.  E.  E.  Jackson  Lumber 
Co.  133  Ala.  580,  31  So.  848  (thirty  or  forty 
laborers  engaged  in  clearing  right  of  way 
of  railroad) ;  Hagins  v.  Southern  Bell 
Teleph.  &  Teleg.  Co.  134  Ga.  641,  137  Am. 
St.  Rep.  270,  68  S.  E.  428,  20  Ann.  Cas. 
248  (but  one  tree  felled,  and  that  in  an 
open  space) ;  Anderson  v.  Columbia  Improv. 
Co.  41  Wash.  83,  2  L.RJ^.(N.S.)  840,  82 
Pac.  1037,  19  Am.  Neg.  Rep.  585  (no  warn- 
ing need  be  given  of  falling  tree  breaking 
off  limbs  of  the  other  trees;  plaintiff  and 
one  other  workman  only  were  engaged  in 
the  work). 

Any  failure  to  give  warning  of  the  ex- 
pected fall  of  a  tree  is  that  of  a  fellow  serv- 
ant. Melton  V.  E.  E.  Jackson  Lumber  Co. 
supra. 

It  is  to  be  noted  in  the  foregoing  cases 
that,  with  the  exception  of  the  first  cited, 
the  danger  was  in  no  wise  concealed,  and 
must  have  been  as  apparent  to  the  servant 
as  it  would  have  been  had  any  warning 
been  given.  In  the  Alabama  case,  however, 
where  there  were  a  large  number  of  work- 
men employed,  it  would  seem  as  though  the 
application  of  the  rule  might  work  hard- 
ship. 

In  a  number  of  other  cases,  however,  it 
has  been  held  that  where  a  number  of  men 
are  engaged  in  felling  trees,  there  is  a  non- 
delegable duty  on  the  part  of  the  master 
to  see  that  a  warning  is  given  to  the  other 
workmen  who  may  be  within  the  zone  of 
danger. 

Thus,  in  Curtin  v.  Clear  Lake  Lumber 
Co.  47  Wash.  260,  91  Pac.  956,  it  was  held 
that  a  lumber  company  was  liable  for  in- 
juries caused  to  a  sawyer  who  was  struck 
by  a  falling  limb  broken  off  by  a  falling 
tree  which  a  foreman  had  chopped  down 
in  the  vicinity  w^ithout  giving  the  customary 
warning. 
46  IuR.A.(N.S.) 


So,  in  Elenduck  v.  Crookston  Lumber  Co. 
121  Minn.  53,  140  N.  W.  125,  it  was  held 
that  where  a  "swamper"  whose  duty  it  waa 
to  trim  the  limbs  from  trees  after  they  had 
been  cut  down  was  injured  by  a  fallinpr 
tree,  of  which  the  usual  warning  was  not 
given,  the  master  would  be  held  liable, 
since  the  duty  to  give  signals  of  dangers 
such  as  that  of  falling  trees  was  an  abso- 
lute obligation  of  the  master.  The  court 
drew  a  distinction  between  the  giving  of 
signals  where  such  signals  were  used  solely 
in  directing  the  movements  of  machinery, 
etc.,  and  signals  which  were  relied  upon  by 
employees  as  a  means  of  saving  themselres 
from  harm. 

So,  where  the  employees  of  a  logging  com- 
pany, who  were  engaged  in  felling  trees, 
and  the  log  hauling  crew,  were  at  work  in 
different  places,  and  not  in  sight  of  each 
other,  the  failure  of  the  master  to  see  that 
a  proper  warning  or  signal  was  given  be- 
fore a  large  tree  fell  across  the  hauling 
line  constituted  negligence,  since  it  neces- 
sarily exposed  the  respondent  to  sudden  and 
unexpected  danger;  under  such'  circum- 
stances it  was  the  nondelegable  duty  of  the 
master  to  see  that  a  signal  or  warning  wa^ 
given.  Cunningham  v.  Adna  Mill  Co.  71 
Wash.  Ill,  127  Pac.  850. 

In  PoUatch  Lumber  Co.  v.  Anderson,  118 
C.  C.  A.  180,  199  Fed.  742,  where  the  de- 
fendant had  from  150  to  200  men  working? 
in  the  camp  near  to  and  about  the  place  of 
the  accident,  and  the  company  introduced 
witnesses  to  show  that  it  followed  a  prac- 
tice of  warning  men  to  look  out  for  falling 
trees,  it  was  a  question  of  fact  for  the  jury 
as  to  whether  the  master  had  failed  to  do 
its  duty  in  respect  to  warning  the  men. 
The  court  said:  "It  is  but  a  fair  observa- 
tion that  it  would  be  unreasonable  to  expect 
a  man  in  a  crew  of  'swampers'  to  do  his 
work  of  cutting  down  brush  and  at  the  same 
time  to  protect  himself  against  the  danger 
of  trees  cut  by  men  in  another  crew  very 
near  by  falling  upon  him,  unless  the  men 
cutting  the  trees  or  someone  knowing  the 
danger  would  give  him  warning." 

In  Erwin  v.  Missouri  &  K.  Teleph.  Co. 
^-  Mo.  App.  — ,  158  S.  W.  913,  the  injuries 
were  caused  by  a  falling  tree,  but  the  case 
turned  upon  the  question  whether  the  meth- 
od of  felling  the  trees  adopted  by  the  mas- 
ter was  negligent  or  not.  W.  M.  G. 
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Messn.   Post,   Avery,   &   Hiffgins   and 
James  A.  Wayne,  for  appellant : 

Xo  duty  to  warn  existed   in  this  case. 

2  Labatt,  Mast.  &  S.  Ist  ed.  §   601;   4 
Thomp.  Neg.  2d  ed.   §  4067;   Hermann  v. 
Port  Blakely  Mill  Co.  71  Fed.  853 ;  Martin 
V,  Atchison,  T.  &  S.  F.  R.  Co.  166  U.  S. 
399,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603,  1 
Am.  Neg.  Rep.  747;  Martin  v.  Chicago  &  A. 
R.  Co.  65  Fed.  384;  Cooper  v.  Milwaukee  & 
P.  du  Ch.  R,  Co.  23  Wis.  668;   Dahlke  v. 
IllinoiB  Steel  Co.  100  Wis.  431,  76  N.  W. 
362;  CNiel  v.  Great  Northern  R.  Co.  80 
Minn.  27,  51  L.RJi.  632,  82  N.  W.  1086; 
llussey  V.  Coger,  112  N.  Y.  614,  3  L.R.A. 
559,  8   Am.   St.  Rep.  787,  20  N.  E.  556; 
Maltbie  v.  Belden,  167  N.  Y.  307,  54  L.RwA. 
52,  60  N.  E.  645;  Donovan  v.  Ferris,  128 
Cal.  48,  79  Am.  St.  Rep.  25,  60  Pac.  619, 
7  Am.  Neg.   Rep.  390;   Long  ▼.  Coronado 
R.  Co.  96  Cal.  269,  31  Pac.  170,   13  Am. 
Xeg.  Cas.  328;  Gallagher  v.  McMullin,  25 
App.  Div.  671,  49  N.  Y.  Supp.  734;  Portance 
V.  Lehigh  Valley  Coal  Co.  101  Wis.  574,  70 
Am.  St.  Rep.  932,  77  N.  W.  876 ;  New  Pitts- 
burgh Coal  &  Coke  Co.  v.  Peterson,  136 
fnd.  398,  43  Am.  St.  Rep.  327,  35  N.  E. 
7,  14  Am.  Neg.  Cas.  467;  Byrnes  v.  Brook- 
lyn Heights  R.  Co.  36  App.  Div.  356,  55  N. 
V.  Supp.  269;   Yeaton  v.  Boston  &  L.  R. 
Corp.  135  Mass.  418;  Texas  &  P.  R.  Co.  v. 
Campbell,  —  Tex.  Civ.  App.  — ,  39  S.  W. 
1104,  2  Am.  Neg.  Rep.  658;  Luebke  v.  Chi- 
cage,  M.  &  St.  P.  R.  Co.  63  Wis.  91,  53  Am. 
Rop.  266,  23  N.  W.  136;  Rex  v.  Pullman's 
Palace  Car  Co.  2  Marv.  (Del.)  337,  43  Atl. 
246;  Lundquist  v.  Duluth  Street  R.  Co.  65 
Minn.   387,    67    N.   W.    1006;    McNally   v. 
Savannah,  F.  &  W.  R.  Co.  86  Ga.  262,  12 
5.  E.  351 ;  Peterson  v.  Chicago  &  N.  W.  R. 
Co.  67  Mich.  102,  11  Am.  St.  Rep.  664,  34 
N'.    W.   260;    Donnelly    v.    San    Francisco 
Bridge  Co.  117  Cal.  417,  49  Pac.  569,  3  Am. 
Xeg.  Rep.  7;  Graham  v.  Detroit,  G.  H.  A 
M.  R.  Co.  151  Mich.  629,  25  L.R.A.(N.S.) 
326.  116  N.  W.  993;  McLaine  v.  Head  &  D. 
Co.  71  N.  H.  294,  68  L.R.A.  462,  93  Am. 
St.  Rep.  622,  62  Atl.  646. 

Messrs.  John  P.  Gray,  Therrett 
Towles,  and  Frank  M.  McCarthy,  for 
respondent : 

llie  master  must  promulgate  and  enforce 
rules  for  giving  warning  in  the  vicinity  of 
the  places  where  the  servants  are  engaged. 

Potlatch  Lumber  Co.  v.  Anderson,  118 
C.  C.  A.  180,  199  Fed.  742;  Cunningham  v. 
Adna  Mill  Co.  71  Wash.  Ill,  127  Pac.  850; 
Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  L. 
253,  39  L.R.A.  834,  39  Atl.  764,  19  Mor. 
Min.  Rep.  264,  4  Am.  Neg.  Rep.  196 ;  Koer- 
ner  v.  St.  Louis  Car  Co.  209  Mo.  141,  17 
L.R.A.(N.S.)  292,  107  8.  W.  481;  Mihelich 
V.  Mignery,  166  Mo.  App.  325,  136  S.  W. 
722;  Gould  Steel  Co.  v.  Richards,  30  Ind. 
46  L.R.A.{N5.) 


App.  348,  66  N.  E.  68;  Curtin  ▼.  Clear 
Lake  Lumber  Co.  47  Wash.  260,  91  Pac. 
956;  Kempfert  v.  Gas  Traction  Co.  120 
Minn.  90,  139  N.  W.  145 ;  Wiggin  v.  North- 
west Paper  Co.  119  Minn.  273,  137  N.  W. 
1113. 

Sullivan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  carelessness  in  fell- 
ing a  tree  which  struck  the  plaintiff  and 
broke  his  leg  while  he  was  in  the  employ 
of  appellant.  The  cause  was  tried  by  the 
court  with  a  jury,  and  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  in  the  sum 
of  $2,999.  Thereupon  a  motion  for  judg- 
ment was  made  by  the  appellant  non  olh 
stante  veredicto,  which  was  overruled  by  the 
court,  and  a  motion  for  a  new  trial  was  also 
denied.  The  appeal  is  from  the  judgment 
and   said  two  orders. 

The  appellant  is  a  corporation  engaged 
in  logging  and  lumbering  in  the  state  of 
Idaho.  It  is  alleged  in  the  complaint  that 
the  respondent  was  employed  at  what  was 
known  as  camp  No.  1  of  the  appellant  com- 
pany, as  a  laborer  blowing  out  stumps,  and 
on  the  23d  of  August,  1911,  was  directed  to 
cease  work  at  that  camp,  and  was  trans- 
ferred to  another  camp  known  as  camp  No. 
2,  and  directed  by  the  appellant,  together 
with  another  man,  to  build  a  bridge  across 
a  small  stream;  that  the  superintendence 
and  control  of  the  work  of  building  said 
bridge  or  turn-out,  with  other  work  done 
by  the  appellant,  was  under  the  direction 
of  a  foreman,  and  that  said  foreman  was  in 
direct  charge  of  the  work  of  building  said 
bridge;  that  it  was  the  duty  of  plaintiff  as 
a  laborer  to  do  such  work  in  such  place,  and 
in  such  manner  as  the  foreman  directed; 
that  the  duties  of  the  foreman  were  to  do 
whatever  was  necessary  to  determine  wheth- 
er the  places  where  the  employees  were 
working  were  reasonably  safe,  and  to  direct 
the  performance  of  said  work  in  such  a 
manner  as  was  necessary  to  keep  the  same 
safe;  that  on  August  26,  1911,  the  plaintiff 
was  directed  to  go  to  work  upon  a  bridge, 
and  to  construct  same  in  the  manner  di- 
rected by  the  foreman,  and  while  the  plain- 
tiff was  engaged  in  said  service,  deeply  en- 
grossed in  his  work,  the  appellant  caused  a 
large  tree,  about  12  inches  in  diameter  and 
about  60  feet  in  length,  to  be  cut  and  felled 
so  that  the  same  struck  the  plaintiff  and  in- 
jui'ed  him;  that  the  tree  was  cut  and  felled 
by  an  employee  of  the  appellant  working  on 
the  hill  above  where  plaintiff  was  working; 
that  no  notice  or  warning  was  given  that 
the  tree  was  about  to  be  felled  or  was  fall- 
ing until  it  fell  and  struck  plaintiff;  that 
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plaintiff  was  deeply  engrossed  in  his  work 
with  his  back  in  the  direction  in  which 
the  appellant  was  cutting- the  tree;  that  the 
plaintiff  was  unaware  of  the  fact  that  the 
tree  was  being  cut  where  the  same  might 
fall  on  him ;  that  it  was  the  duty  of  the  ap- 
pellant to  give  the  plaintiff  warning  of  the 
falling  of  a  tree,  in  order  that  he  might 
seek  a  place  of  safety  and  thus  protect 
himself;  that  no  warning  whatever  was 
given,  and  that  no  notice  was  given  the 
plaintiff  that  the  tree  was  about  to  be  cut; 
that  the  employee  who  cut  the  tree  was 
working  under  the  direction  and  control  of 
the  foreman;  that  it  was  carelessness  and 
negligence  on  the  part  of  appellant  to  allow 
plaintiff  to  become  engrossed  in  his  work 
and  at  the  same  time  direct  another  man  to 
go  on  the  hillside  above  him  and  cut  a  tree, 
and  permit  the  same  to  be  felled  without 
giving  plaintiff  any  notice  or  warning  so 
as  to  permit  him  to  escape  to  a  place  of 
safety  and  avoid  danger  when  the  tree  was 
felled;  that  by  reason  of  the  injuries  so  re- 
ceived, the  plaintiff  suffered  a  double  com- 
pound fracture  of  both  bones  of  his  right 
leg  between  the  ankle  and  the  knee,  and  was 
severely  injured,  and  from  which  he  was 
still  suffering  at  the  time  of  the  trial. 

The  appellant  answered,  denying  prac- 
tically all  of  the  allegations  of  the  com- 
plaint that  would  make  appellant  liable, 
and  pleaded  affirmatively  contributory  neg- 
ligence and  negligence  of  a  fellow  servant 
and  assumption  of  risk. 

The  evidence  in  the  case  was  quite  brief. 
The  plaintiff  testified  that  he  had  been 
working  in  camp  No.  1  under  a  boss  named 
Mullen;  that  on  August  23,  1911,  Mullen 
told  him  to  go  to  camp  No.  2,  which  was 
under  the  charge  of  a  boss  named  Kadigan; 
that  at  camp  No.  1  he  had  been  engaged  in 
blowing  out  stumps  and  clearing  a  right  of 
way  as  a  common  laborer  at  $2.75  per  day ; 
that  Mullen  told  him  to  go  up  to  camp  No. 

2  and  work  there  two  or  three  days,  as 
they  were  short-handed  there,  and  to  report 
to  Radigan ;  that  on  the  morning  of  August 
23d,  Radigan  and  plaintiff  walked  up  the 
gulcb,  and  Radifjan  told  him  to  work  on  the 
skid  road;  that  he  told  plaintiff  to  lay  poles 

3  feet  apart,  and  bury  them  in  the  ground, 
and  let  about  3  inches  stick  over,  so  that  a 
sleigh  could  slide  along  on  the  top;  that  he 
kept  at  that  work  in  the  forenoon,  and  in 
the  afternoon  Radigan  came  along  and  told 
him  to  build  a  bridge  about  30  feet  long 
and  12  feet  wide,  so  that  teams  could  switch 
out  and  pass  each  other;  that  Radigan  told 
him  he  would  have  the  timber  brought  to 
him;  that  he  was  getting  $2.75  a  day,  the 
same  as  at  camp  No.  1;  that  Radigan  se- 
lected the  woi'k  that  he  was  to  do;  that 
Radigan  was  supposed  to  go  around  and 
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tell  the  men  what  to  do;  that  he  was  the 
only  foreman  in  the  camp;  that  he  hired 
and  discharged  men  and  signed  their 
checks ;  that  the  timbers  for  the  bridge  were 
felled  and  carried  to  the  bridge  by  an  Aus- 
trian and  another  man,  who  were  working 
under  the  supervision  of  Radigan,  the 
names  of  whom  plaintiff  did  not  know ;  that 
the  bridge  was  being  built  in  a  little  gulch 
with  a  little  creek  in  it,  and  there  was  a 
stringer  on  each  side  of  the  creek  about  30 
feet  long;  plaintiff  and  his  partner  were 
covering  the  bridge,  plaintiff  working  on 
one  end  chopping  a  notch,  and  his  partner 
doing  the  same  on  the  other  end,  when 
plaintiff  was  struck  by  a  falling  tree;  that 
the  two  men  wno  were  getting  the  timber 
had  been  felling  it  up  the  gulch  a  ways  and 
bringing  the  timber  down,  for  a  day  and 
a  half ;  that  at  the  time  of  the  injury  plain- 
tiff was  working  on  the  stringer  where 
Radigan  told  him  to  work;  that  the  tree 
that  fell  on  him  came  to  the  right  of  him; 
that  he  did  not  see  any  men  chopping  a  tree, 
and  did  not  know  that  any  men  were  chop- 
ping a  tree  prior  to  the  time  it  fell;  that 
he  had  no  warning  ot  the  falling  tree;  that, 
the  men  "never  hollered  at  all;"  that  prior 
to  the  falling  of  the  tree  on  him,  he  had 
never  seen  the  two  men  cutting  a  tree  near 
him;  that  there  were  men  working  all 
around  him  in  the  woods,  some  skidding 
logs  and  others  chopping;  that  every  man 
was  supposed  to  holler  "Timber!"  and  give 
a  man  a  chance  to  get  out  of  the  way,  when 
a  tree  was  being  felled,  and  that  that  had 
been  his  experience  in  the  camps  of  the 
Stack-Gibbs  Lumber  Company;  that  he  did 
not  remember  of  ever  hearing  the  foreman 
of  the  camp  instruct  the  men  to  give  that 
kind  of  a  warning  or  any  kind  of  a  warn- 
ing; that  a  man  was  supposed  to  holler  and 
give  a  man  a  chance  to  get  out  of  the  way; 
tuat  there  were  skidding  teams  climbing 
the  hills  all  the  time;  that  while  he  was 
notching  the  log  on  the  bridge  he  did  not 
see  the  men  cutting  the  tree,  as  they  were 
to  the  right  of  him;  that  he  did  not  know 
they  were  in  there;  that  he  thought  they 
were  up  the  gulch  further;  that  they  had 
been  working  up  the  gulch  further;  that 
they  had  been  carrying  the  logs  down  on 
their  shoulders  to  him;  that  at  the  time  he 
went  to  work  neither  the  foreman  nor  any 
other  person  advised  him  that  they  were 
going  to  cut  any  timber  around  close  to 
where  he  was  working;  as  a  result  of  the 
tree  striking  him,  his  leg  was  severely 
broken ;  he  was  laid  up  in  bed  seven  months, 
and  it  was  still  swollen  at  the  time  of  the 
trial;  that  his  hospital  bill  was  $350,  of 
which  he  had  paid  $80,  all  the  money  he 
had ;  that  prior  to  the  accident  he  had  been 
in  good  health:  that  he  was  fifty-one  years 
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of  age;  that  prior  to  the  time  the  tree  fell  i 
there  was  no  warning  whatever  given  him 
tl  at  a  tree  would   fall.  i 

Charley  Sanders,  an  employee  of  the  de- 
fendant at  the  time  of  the  accident,  testified 
that  he  was  working  on  the  skid  way  some- 
thing like  100  feet  from  where  plaintiff  was 
worliing  on  the  bridge;  that  there  were 
other  men  working  up  there  swamping  and 
doing  other  work,  and  others  chopping  tim- 
ber; that  when  a  tree  was  about  to  fall,  the 
men  were  supposed  to  holler  "Timber ! "  and 
ri^e  the  men  a  chance  to  get  away ;  that  the 
practice  of  giving  warning  in  that  way  had 
been  followed  during  all  the  time  they  had 
been  in  the  camp;  that  the  men  were  chop- 
ping, swamping,  and  cutting  about  200  feet 
further  up  than  he  was;  that  he  saw  the 
tree  fall  that  struck  plaintiff;  that  he  did 
not  hear  any  warning  or  notice  given  that 
the  tree  was  to  be  felled;  that  he  saw  the 
tree  fall  and  heard  someone  holler,  someone 
groaning,  and  went  down  there  with  his 
eant  hook  and  saw  plaintiff  and  another 
man  lying  on  the  road ;  that  he  thought  the 
man  who  hollered  was  the  man  who  was 
virt  with  plaintiff;  that  the  tree  was  about 
tV  size  of  an  ordinary  telephone  pole,  about 
I'^O  feet  long;  that  as  the  tree  struck  the 
zround  it  was  broken  into  pieces*  that  he 
tUn  went  down  to  the  camp  to.  get  help; 
t}iat  he  could  hear  chopping  all  around  him 
wjere  he  was  working;  that  the  skidway 
was  up  about  100  feet  above  where  plain- 
tiff was  working:  that  he  had  teen  the  two 
men  cutting  timbers  for  the  bridge  that 
day;  -that  the  men  who  were  cutting  the 
timbers  for  the  bridge  and  carrying  them  to 
phiiitiff  had  been  working  that  day  further 
up  the  draw  from  the  camp  and  beyond 
'There  he  was  working, — farther  away  from 
plaintiff    than    he    was. 

The  physician  who  treated  the  respondent 
tf-stified  to  the  injuries  and  their  perma- 
a<»ncv. 

The  testimony  of  the  appellant  was  di- 
rf  rted  to  the  establishment  of  the  proposi- 
tion that  the  respondent  was  in  charge  of 
the  work  of  constructing  the  bridge,  and  that 
tiose  who  cut  the  tree  that  caused  the  in- 
uiry  were  working  under  his  direction.  The 
"alking  boss  of  the  appellant  testified  that 
fe  had  general  charge  of  the  camps  of  the 
3'jnellant,  and  that  there  were  from  fortv 
to  sixty  men  working  in  each  camp;  that 
♦-^ch  camp  had  a  foreman;  that  he  talked 
^iih  respondent  about  going  to  camp  No.  2 
to  build  a  scoot  road,  and  look  after  that 
'ork.  On.  cross-examination  he  testified 
t^at  the  foreman  Kadigan's  duties  were  to 
«"iow  the  men  where  he  wanted  them  to 
^ork  and  tell  tnem  what  to  do;  that  he  was 
the  man  who  picked  out  the  work,  and  di- 
rwted  the  men  what  to  do,  and  hov/  to  do ' 
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it;  that  the  respondent  was  a  common 
laborer  at  camp  -No.  1,  and  that  he  was 
sent  to  camp  No.  2  to  look  after  the  build- 
ing of  the  scoot  road  and  a  bridge;  that 
the  witness  had  never  told  respondent  that 
he  had  been  promoted  to  be  a  boss;  that  he 
told  him  what  he  wanted  him  to  do  up 
there;  that  he  told  him  to  report  to  Radi- 
gan,  and  that  Radigan  would  show  him 
what  to  do. 

Radigan,  the  foreman  at  camp  No.  2,  tes- 
tified that  respondent  came. there  to  go  to 
work,  and  testified  as  follows: 

Q.  What  conversation  did  you  have  with 
Mr.  Lucey  about  this  work? 

A.  I  showed  him  the  work  I  wanted  him 
to  do,  and  showed  him  what  T  wanted  him 
to  do  it  with;  I  also  gave  him  the  men  I 
wanted  to  work  with  him. 

Q.  What  did  you  tell  him  he  was  to  doT 

A.  I  told  him, — ^I  first  took  him  and 
showed  him  the  place  in  the  road  to  fix,  and 
then  took  him  and  showed  him  a  turn-out 
place  I  wanted  built  first,  I  believe,  and  put 
him  to  work  at  it. 

He  further  testified  that  he  told  the  re- 
spondent that  the  men  were  to  help  him, 
and  that  respondent  was  to  direct  them  in 
their  work;  that  at  that  time  tnere  were 
about  fifty-five  men  working  in  that  camp. 
Radigan  further  testified  that  he  had  been 
along  there  several  times  that  day;  that  he 
noticed  the  men  were  cutting  the  timbers  for 
respondent  on  the  hillside  above  him;  that 
he  noticed  them  several  times  in  different 
places  on  both  sides  of  the  gulch  in  the 
vicinity  of  100  feet;  that  on  the  day  of  the 
accident  they  were  working  about  150  feet 
from  respondent. 

On  cross-examination  he  testified  as  fol- 
lows: 

Q.  I  will  ask  you  how  you  happened  to 
know  where  these  men  were  cutting  timber 
around  Lucey? 

A.  It  was  my  business  to  know  where 
they  were;  every  time  I  went  through  the 
woods  I  would  also  find  out  where  they 
were. 

Q.  They  were  working  under  yont 

A.  Yes,  sir. 

Q.  It  was  your  business  to  see  that  they 
were   attending  to  their  workt 

A.  Yes,  sir. 

Radigan  also  testified  that  he  was  the 
foreman;  that  the  skidding  crew  did  not 
have  a  boss;  that  there  was  one  other  boss 
in  that  camp,  namely,  the  respondent;  that 
he  did  not  notify  the  respondent  that  he  had 
been  promoted  to  be  a  boss;  that  he  did  not 
know  whether  respondent  knew  he  was  a 
boss  or  not. 

It  clearly  appears  that  Radigan  took  the 
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respondent  up  there,  and  told  him  what  he 
wanted  him  to  do,  and  how  he  wanted  it 
done,  and  that  he  told  the  other  men  what 
he  wanted  them  to  do,  and  did  not  inform 
respondent  that  he  had  been  made  boss  or 
that  he  had  charge  of  any  men. 

In  rebuttal  respondent  testified  that  a 
man  by  the  name  of  Mullen  was  the  man 
who  sent  him  up  there  to  construct  the 
bridge;  that  the  witness  Garvison  never 
spoke  to  him  about  it,  and  no  one  ever  told 
iiim  that  he  was  to  have  charge  of  anything 
or  of  any  men. 

The  jury  rendered  a  verdict  in  favor  of 
the  respondent  for  the  sum  of  $2,099. 

Four  errors  are  assigned  as  the  basis  for 
the  reversal  of  the  judgment:  (1)  That  the 
trial  court  erred  in  denying  appellant's  mo- 
tion for  a  nonsuit;  (2)  that  the  court  erred 
in  denying  appellant's  motion  for  a  directed 
verdict;  (3)  that  the  court  erred  in  deny- 
ing appellant's  motion  for  a  judgment  non 
oh8t<Mte  veredicto;  (4)  that  the  court  erred 
in  denying  appellant's  motion  for  a  new 
trial. 

It  is  first  contended  that  the  respondent 
was  an  experienced  woodsman,  and  had  had 
many  years'  experience  in  logging  camps, 
and  he  testified  that  it  was  the  custom  or 
rule  in  the  camps  of  the  appellant  company 
to  give  notice  or  warning  to  the  men  when 
a  tree  was  about  to  fall,  and  that,  since  it 
was  the  custom  or  rule  of  the  appellant 
company  that  the  men  felling  trees,  before 
the  tree  falls,  must  '*holler"  or  cry  out  the 
word  "Timber!"  in  order  to  give  the  men 
a  chance  to  get  out  of  the  way,  if  the  serv- 
ant neglects  to  give  the  signal  or  warning 
on  felling  a  tree,  such  neglect  is  the  fault 
of  a  fellow  servant,  and  the  employer  is  not 
liable  for  any  damage  resulting  therefrom. 
The  question  then  is  directly  presented 
whether  those  who  felled  the  tree  were  fel- 
low servants  of  the  respondent,  and  whether 
their  neglect  to  give  the  signal  or  warning 
required  to  be  given  on  the  falling  of  a  tree 
was  the  neglect  or  carelessness  of  a  fellow 
servant,  for  which  the  employer  was  not 
liable. 

We  think  the  general  rule  of  law  is  that, 
when  a  master  is  engaged  in  a  complex  or 
hazardous  business,  he  must  promulgate 
and  adopt  such  rules  and  regulations  for  the 
conduct  of  his  business  and  the  government 
of  his  servants  in  the  discharge  of  their 
duties,  as  will  afford  reasonable  protection 
to  them,  and  that  it  is  the  duty  of  the 
master  to  use  reasonable  care  to  see  that 
the  rules  adopted  by  him  for  the  safety 
of  his  servants  are  complied  with,  and,  if 
he  fails  to  do  so,  he  will  be  responsible  for 
injuries  resulting  from  failure  of  compli- 
ance. 

In  Potlatch  Lumber  Co.  v.  Anderson,  118 
C.  C.  A.  180,  199  Fed.  742,  which  is  a  case 
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quite  similar  to  the  on«  under  eonBideratioB, 
after  stating  the  duties  of  the  corporation 
substantially  as  above  set  forth,  the  court 
said:  "Nor  was  it  disputed  that  the  duties 
just  specified  are  positive  obligations  im- 
posed upon  the  master  by  law,  and  that  he 
is  liable  for  the  negligent  performance  of 
such  duties,  whether  he  undertakes  their 
performance  personally,  or  delegates  them 
to  another."  The  court  also  held  that  it 
would  be  unreasonable  to  expect  a  man  in  a 
crew  of  "swampers"  to  do  his  work  of  cut- 
ting down  brush,  and  at  the  same  time  pro- 
tect himself  against  the  danger  of  trees 
falling  on  him  cut  by  men  in  another  crew 
near  by,  unless  the  men  cutting  the  trees,  or 
someone  knowing  the  danger,  would  give 
him  warning.  The  fact  that  the  appellant 
company  had  adopted  rules  in  regard  to 
giving  warning  would  indicate  that  there 
was  a  necessity  for  such  rules  and  their 
enforcement.  The  respondent  was  employed 
to  construct  a  certain  bridge  or  turn-out. 
The  appellant  undertook  to  furnish  him  the 
poles  or  timber  for  that  purpose,  and  the 
evidence  shows  that  he  had  no  supervision 
or  control  over  those  who  felled  the  timber 
and  delivered  it  to  him  for  use  in  construct- 
ing the  bridge. 

In  Cunningham  v.  Adna  Mill  Co.  71 
Wash.  Ill,  127  Pac.  850,  the  court  held 
that  fallers  in  a  logging  camp  are  not  fel- 
low servants  of  the  members  of  a  crew  en- 
gaged in  hauling  logs  from  the  woods  where 
they  are  left  by  the  fallers,  and  that  the 
employer  failing  to  have  proper  warning 
given  before  fallers  of  trees  cause  them  to 
fall  across  the  haulback  line,  where  plain- 
tiff, a  member  of  the  hauling  crew,  is  ex- 
posed to  unexpected  danger,  is  guilty  of 
actionable  negligence.  In  that  case  the  neg- 
ligence upon  which  the  action  was  predi- 
cated was  the  failure  to  give  a  signal  or 
warning  to  the  person  injured,  that  a  tree 
was  about  to  fall.  In  the  course  of  that  de- 
cision the  court  said:  "The  evidence  shows 
that  respondent  and  the  fallers  were  work- 
ing in  separate  places,  at  a  different  char- 
acter of  employment,  and  that  they  were  not 
in  view  of  each  other.  This  being  true,  the 
failure  of  the  master  to  see  that  a  proper 
warning  or  signal  was  given  before  the 
fallers,  whom  respondent  could  not  see, 
caused  a  large  tree  to  fall  across  the  haul- 
back  line,  constituted  negligence,  as  it  neces- 
sarily exposed  respondent  to  a  sudden  and 
unexpected  danger.  Under  such  circum- 
stances, it  was  the  nondelegable  duty  of  the 
master  to  see  that  a  signal  or  warning  was 
given."  As  touching  upon  the  question  hf  re 
involved,  see  Belleville  Stone  Co.  ▼.  Mooney, 
61  N.  J.  L.  253,  39  L.R.A.  834,  39  Atl.  764, 
19  Mor.  Min.  Rep.  264,  4  Am.  Neg.  Rep.  105 ! 
which  is  a  well-construed  case.  In  the 
course  of  the  decision  the  court  said:   We 
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conclude,  therefore,  that  it  was  part  of  the 
defendant's  duty  to  the  plaintiflf  that  proper 
care  should  be  exercised  in  giving  warning 
of  an  expected  blast.  In  selecting  the  per- 
son who  was  to  fire  the  blast  as  the  person 
to  give  the  warning,  the  defendant  probably 
chose  the  man  best  able  to  perform  that 
duty;  but  aa  the  defendant's  responsibility 
extended  beyond  the  selection  of  an  agent, 
and  included  the  warning  itself,  it  must 
answer  for  negligence  in  the  giving  of  warn- 
ing, no  matter  how  fit  was  the  chosen 
agent."  Substantially  the  same  doctrine 
is  laid  down  in  Ondis  v.  Great  Atlantic  & 
Pacific  Tea  Co.  82  N.  J.  L.  511,  —  L.R.A. 
IX.S.)  — ,  81  Atl.  856.  That  was  a  case  in 
which  there  was  neglect  in  giving  a  warn- 
ing, and  it  was  held  that  neglect  to  give 
the  warning  was  legally  imputed  to  the 
employer,  as  the  servants  he  required  to 
give  the  warning  were  not  to  be  regarded  in 
law  as  fellow  servants  engaged  in  a  common 
employment.  This  doctrine  is  also  recog- 
nized in  Koerner  v.  St.  Louis  Car  Co.  209 
Mo.  141,  17  L.R.A(N.S.)  292,  107  S.  W. 
481.  In  that  case  it  was  the  foreman's  duty 
to  give  the  warning,  but,  as  we  view  it,  that 
vrouid  make  no  difference,  as  the  faller  of 
the  tree  and  respondent  were  not  fellow 
servants  in  regard  to  the  duty  of  giving  the 
warning  or  signal.  See  also  Kempfert  t. 
Gaa  Traction  Co.  120  Minn.  90,  139  N.  W. 
145. 

In  a  very  recent  decision  from  Minnesota, 
— Elenduck  v.  Crookston  Lumber  Co.  121 
Minn.  53,  140  N.  W.  125, — the  court  recog- 
nized that  where  signals  are  employed  in 
the  general  work  of  the  master,  and  are 
csed  solely  in  directing  the  movement  of 
machinery  or  instrumentalities  connected 
with  the  employment,  the  signals  are  mere 
details  of  the  work,  and  the  failure  on  the 
part  of  servants  to  give  them  does  not 
<!harge  the  master  with  liability,  and  held 
as  follows:  "But  where  the  place  of  work 
<s  inherently  dangerous,  and  signals  are 
required  by  orders  of  the  master,  or  by  com- 
mon custom,  for  the  protection  of  the  em- 
ployees, and  to  provide  and  to  maintain  for 
them  the  safety  of  their  place  of  work,  and 
are  relied  upon  by  the  employees  as  a  means 
of  saving  themselves  from  harm,  it  becomes 
the  absolute  duty  of  the  master  to  give 
t'lem,  and  a  failure  to  do  so,  though  the 
failure  be  the  neglect  of  a  servant  engaged 
in  the  common  employment,  renders  the 
master  liable  to  a  servant  who  is  injured  in 
ft)n8equence  of  the  neglect.  This  principle 
nf  the  law  of  master  and  servant  is  thor- 
-^ughly  settled  in  this  state."  And  further 
"n  in  the  opinion,  the  court,  commenting  on 
the  case  of  Anderson  v.  Pittsburgh  Coal  Co. 
108  Minn.  455,  26  L.Tl.A.(N.S.)  624,  122 
X.  W.  f94,  said:  "Counsel's  criticisms  of 
the  decision  in  that  case  are  not  sound. 
46L.RA.(N5.) 


They  apparently  overlook  the  essential  ele- 
ment made  the  foundation  of  that  decision, 
namely,  the  dangerous  character  of  the 
work,  and  the  necessity  of  signals  for  the 
protection  of  employees." 

In  Anderson  \,  Pittsburgh  Coal  Co.  su- 
pra, the  court  said:  "The  rules  of  law  as 
to  how  far  the  master  may  delegate  his 
duty  to  his  servant  appear  in  a  measure 
to  have  been  rather  rendered  uncertain 
than  to  have  been  definitely  determined  by 
the  mass  of  decision  on  this  subject.  The 
opinion  has  been  frequently  expressed,  as 
in  Brabbits  v.  Chicago  &  N.  W.  R.  Co. 
(1875)  38  Wis.  289-299:  It  would  be  mon- 
strous to  allow  [the  master]  to  relieve  it- 
self from  all  liability  for  a  breach  of  that 
duty  [to  the  servant]  by  simply  charging 
one  of  [his]  inferior  officers  or  servants 
with  its  performance.'  This  principle  has 
been  reiterated  times  without  number  by 
the  Wisconsin  court  and  by  almost  every 
court  in  the  country.  ...  In  point  of 
fact  the  view  these  and  allied  authorities 
have  taken  is,  in  large  measure,  a  necessary 
product  of  the  transition  in  judicial  opin- 
ion as  to  what  is  the  criterion  by  which  it 
shall  be  determined  who  is  and  who  is  not 
a  fellow  servant.  The  decisions  of  courts 
of  other  states  that,  under  given  circum- 
stances, one  servant  is  a  fellow  servant  of 
another,  are  not  controlling  on  this  court, 
unless  the  criterion  by  which  the  relation- 
ship is  determined  is  the  same  as  in  this 
jurisdiction,  namely,  that  a  fellow  servant 
is  one  to  whom  the  master  has  not  intrusted 
the  performance  of  some  absolutely  nonas- 
signable duty  of  the  master.  The  Federal 
courts,  having  originally  announced  the  test 
of  superior  servant,  or  the  doctrine  of  con- 
trol, then  rejected  it,  and  adopted  the  sepa- 
rate department  theory.  It  has  been  quite 
generally  thought  that  this  theory  has  been, 
in  turn,  largely  abandoned,  and  the  current 
test  of  a  vice  principal  adopted.  But  in 
Peters  v.  George,  83  C.  C.  A.  408,  154  Fed. 
634,  Judge  Gray  said  that  under  the  modern 
rule  of  the  Federal  courts  the  theory  of  vice 
principal,  as  determining  the  liability  of  a 
master,  has  been  largely  discarded,  and  that 
which  is  to  be  considered  as  merely  and 
solely  the  negligence  of  a  fellow  servant 
turns  rather  on  the  character  of  the  act 
than  on  the  relation  of  the  employees  to 
each  other."  In  Barton shill  Coal  Co.  v. 
Reid,  3  Macq.  H.  L.  Cas.  266,  283,  19  Eng. 
Rul.  Cas.  107,  Lord  Cranworth  said:  The 
master  is  "bound  to  guarantee  third  per- 
sons against  all  hurt  arising  from  the  care- 
lessness of  himself  or  of  those  acting  under 
his  orders  in  the  course  of  his  business." 
More  specifically:  "No  duty  required  of 
.  .  [the  master]  for  the  safety  and 
protection  of  his  servants  can  be  transferred 
so  as  to  exonerate  him  from  such  liability." 
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If  the  rule  were  that  an  employer  can 
avoid  all  liability  simply  by  delegating  the 
authority  to  a  servant  to  give  warning  of  a 
falling  tree,  it  would  be  a  very  easy  rule  for 
the  employer  to  follow,  to  avoid  liability, 
should  the  servant  fail  to  give  the  warning 
and  another  servant  be  injured  thereby.  It 
is  the  duty  of  the  master  to  furnisli  a  rea- 
sonably safe  place  for  the  servant  to  work; 
and,  if  it  requires  warning  and  signals  to 
protect  a  servant  from  injury  from  falling 
trees  cut  by  other  servants,  it  is  the  mas- 
ter's duty  to  see  to  it  that  the  proper  sig- 
nals are  given,  and,  if  the  injury  is  caused 
by  the  failure  to  give  the  signals,  the  mas- 
ter is  liable.  His  liability  or  responsibility 
extends  beyond  the  selection  of  a  servant  or 
agent  to  give  the  signal,  and  includes  the 
signal  itself,  and,  if  the  servant  neglects 
to  give  it,  the  master  must  answer  for  such 
negligence,  as  the  authority  to  a  servant 
to  give  a  signal  is  nondelegable,  and  the 
failure  to  give  it  is  imputed  to  the  master, 
and  the  servant  employed  to  give  it  is  not 
the  fellow  servant  of  the  injured  employee 
so  far  as  the  giving  or  failure  to  give  the 
signal  is  concerned.  The  master  cannot 
instruct  a  servant  to  do  or  perform  a  non- 
assignable or  nondelegable  duty,  and  escape 
liability  if  the  servant  neglects  to  perform 
such  duty,  in  case  injury  results  to  the 
employee. 

We  think  under  the  evidence  in  this  case 
and  the  law  applicable  thereto,  the  appel- 
lant was  liable  for  the  injuries  to  the  re- 
spondent. We  therefore  conclude  that  the 
court  did  not  err  in  denying  appellant's 
motion  for  a  nonsuit,  its  motion  for  a  di- 
rected verdict,  its  application  for  a  judg- 
ment non  ohstante  veredicto,  nor  in  deny- 
ing its  motion  for  a  new  trial. 

The  judgment  is  therefore  affirmed,  with 
costs  in  favor  of  the  respondent. 

Ailshie,  Ch.  J.,  and  Stewart,  J.,  cbncur. 
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D.  M.  MEREDITH,  Admr.,  etc.,  of  J.  L. 
Dibrell,  Deceased, 

V. 

CORA  A.  DIBRELL  et  al. 
and 

CITIZENS'  NATIONAL  BANK  OF 
CHARLESTON,   Intervener,  Appt. 

( —  Tenn.  — ,  165  S.  W.  163.) 

Bills  and  notes  —  extension  of  time  — 
reservation  of  recourse  —  necessity 
of  notice. 

Notice  to  the  surety  of  reservation  of 
recourse  against  him  is  not  necessary  when 
permitting  the  maker  to  renew  a  note,  un- 
der the  provisions  of  the  negotiable  instru- 
ments act  that  extension  of  time  to  the 
46  L.R.A.(N.S,) 


maker  releases  the  liaJI>ilit^  of  one  second- 
arily liable,  unless  the  right  of  recourse 
against  him  is  expressly  reserved. 

(April  3,  1913.) 

APPEAL  by  intevener  from  a  decree  of 
the  Court  of  Civil  Appeals  affirming  a 
decree  of   the   Chancery   Court  for  White 
County  disallowing  a  claim  upon  a  prom- 
issory note  in  a  proceeding  to  settle  the 
estate  of  J.  L.  Dibrell,  deceased.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  T.  Smith  for  plaintiff. 
Mr.  J.  H.  Anderson  for  defendants. 

Green,  J.,  delivered  the  opinion  of  the 
court : 

In  this  suit  the  estate  of  J.  L.  Dibrell, 
deceased,  is  being  administered  and  wound 
up  in  the  chancery  court  as  an  insolvent 
estate. 

The  Citizens'  National  Bank  of  Charles- 
ton, West  Virginia,  has  filed  a  petition  in 
the  case  to  hold  said  estate  liable  upon  a 
promissory  note,  the  property  of  petitioner, 
which  note  was  executed  by  C.  S.  Oldrod. 
Geo.  L.  Washburn,  and  Buch  H.  Kenney, 
and  signed  by  the  deceased,  J.  L.  Dibrell, 
as  security. 

The  original  note  matured  after  the  death 
of  Dibrell,  and  at  its  maturity,  under  the 
concurrent  finding  of  the  chancellor  and  the 
court  of  civil  appeals  herein,  it  may  be  con- 
ceded that,  by  an  arrangement  between  the 
bank  and  other  parties  to  the  note,  a  new 
note  was  taken,  and  the  time  for  payment 
of  this  obligation  extended  by  valid  con- 
tract, without  notice  to  the  representatives 
of  the  deceased. 

The  chancellor  and  the  court  of  civil 
appeals  rendered  a  decree  against  the  bank 
upon  the  foregoing  facts  found  by  them, 
overruling  another  contention  made  by  the 
bank,  which  we  'will  now  proceed  to  con- 
sider. 

Note,— 'denervation  of  rights  against 
party  secondarily  liable  on  a  hill  or 
note  upon  granting  extension  of  tint.e 
to  party  primarily  liable^  as  prevent^ 
ing  discharge  of  former. 

The  rule  is  well  settled  that  if  a  cred- 
itor by  a  valid  and  binding  agreement, 
without  the  assent  of  a  surety,  gives  fur- 
ther time  for  payment  or  performance  to 
the  principal  debtor,  the  surety  will  be  dis- 
charged.    82  Cyc.  191. 

But  it  is  an  excention  to  this  rule, 
equally  well  settled,  tnat  such  agreement 
will  not  operate  to  discharge  a  surety 
where  the  agreement  itself  contains  an  ex- 
press reservation  of  the  remedies  of  the 
creditor  against  the  surety,  or  against  all 
persons  other  than  the  principal  debtor, 
who  may  be  liable.  As  stated  in  effect  in 
Mebedith  v.  Dibbeix,  the  framers  of  the 
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Only  one  deposition  is  taken  upon  this 
controTeny,  that  of  the  cashier  of  petition- 
ing bank.  After  testifying  to  the  facts  re- 
lating to  the  taking  of  the  renewal  note 
from  the  other  parties  to  the  note,  he  states 
that  this  renewal  was  taken  and  this  exten- 
sion given  to  said  parties  with  the  express 
reservation  at  the  time  on  the  part  of  the 
baok  of  all  its  rights  against  the  surety,  J. 
L.  Dibrell,  or  his  estate. 

It  is  said  for  the  bank  that,  even  though 
an  extension  of  time  he  granted  upon  a  val- 
id consideration  to  the  principal  debtor, 
without  the  knowledge  of  the  surety,  such 
an  extension  does  not  release  the  surety, 
provided  the  bolder  at  the  time  of  the  ex- 
tension reserves  all  rights  against  the  sure- 
ty. 


The  negotiable  instruments  act  (ehapter 
94,  S  120,  Acts  of  1899)  provides: 

"Sec.  120.  Persons  secondarily  liable,  how 
discharged. — ^A  person  secondarily  liable  on 
the  instrument  is  discharged:     .     .    . 

"(6)  By  an  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment,  or  to 
postpone  the  holder's  right  to  enforce  the 
instrument,  unless  made  with  the  assent  of 
the  party  secondarily  liable,  or  unless  the 
right  of  recourse  against  such  party  is  ex- 
pressly reserved." 

The  court  of  civil  appeals  was  of  opinion 
that  reservation  of  the  right  of  recourse 
against  a  surety  would  be  unavailing  to  the 
holder,  and  that  an  extension  would  re- 
lease the  surety  notwithstanding  such  res- 
ervation in  the  contract  with  the  principal 


negotiable  instrument  act,  in  adopting  such 
exception,  followed  a  well-settled  rule  of 
the  common  law.  Hodges  v.  Elyton  Land 
Co.  109  Ala.  617,  20  So.  23;  Jones  v.  Sar- 
chett,  61  Iowa,  520,  16  N.  W.  589;  Clagett 
V.  Salmon,  5  Gill  k  J.  314;  Sohier  v.  Lor- 
ing,  6  Cush.  637;  Big  Rapids  Nat.  Bank  v. 
Peters,  120  Mich.  518,  79  N.  W.  891; 
Miners'  A  M.  Bank  v.  Rodgers,  123  Mo.  App. 
569,  100  S.  W.  634;  First  Nat.  Bank  v. 
Lineberger,  83  N.  C.  454,  35  Am.  Rep.  582; 
Bailey  v.  Baldwin,  7  Wend.  289;  Stein  v. 
Stenidler,  1  Misc.  414,  49  N.  Y.  S.  R.  450, 
20  N.  Y.  Supp.  839 ;  Hagey  v.  Hill,  75  Pa. 
lOS,  15  Am.  Rep.  583;  Viele  v.  Hoag,  24 
Vt.  46;  Morse  v.  Huntington,  40  Vt.  488; 
Canadian  Bank  ▼.  North  wood,  14  Ont«  Rep. 
207;  Bank  of  Upper  Canada  v.  Jar- 
dine,  9  U.  C.  C.  P.  332;  Currie  v.  Hodg- 
ins,  42  U.  C.  Q.  B.  601;  Ex  parte 
Glend inning,  1*  Buck.  Bankr.  517;  Orien- 
tal i^'inancial  Corp.  v.  Overend,  G.  k 
Co.  L.  R.  7  Ch.  142,  41  L.  J.  Ch.  N.  S. 
332,  25  L.  T.  N.  S.  813,  4  Eng.  Rul.  Cas. 
576:  Owen  v.  Homan,  4  H.  L.  Cas.  997, 
1  Eq.  Rep.  370,  17  Jur.  861;  Nichols  v. 
Korris,  3  Barn.  &  Ad.  41;  Boaler  v.  Mayor, 
19  C.  B.  N.  S.  76,  11  Jur.  N.  S.  565,  34 
L.  J.  C.  P.  N.  S.  230,  12  L.  T.  N.  S.  457, 
13  Week.  Rep.  776,  17  Eng.  Rul.  Cas.  367 ; 
Boultbee  v.  Stnbbs,  18  Ves.  Jr.  20,  11  B.e- 
vipcd  Rep.  141. 

The  only  reported  case  found  which  is 
opposed  to  the  above  authorities  is  Gustine 
T.  Union  Bank,  10  Rob.  (La.)  412,  where 
it  was  held  that  no  reservation  which  a 
creditor  can  make  in  a  contract  containing 
a  novation  of  a  debt,  or  allowing  a  pro- 
longation of  time  to  the  principal  debtor, 
can  preserve  his  rights  against  a  surety 
who  was  not  a  party  to  such  contract. 

Necessity  for  notice  to  party  secondarily 

liable. 

The  question  of  necessity  for  notice  to 
party  secondarily  liable,  of  reservation  of 
rights  against  him,  seems  to  have  been  dis- 
cussed in  but  two  cases  (Currie  v.  Hod- 
pns.  42  U,  C.  Q.  B.  601,  and  Webb  v.  Hew- 
itt, 3  Kay  &  J.  438 ) ,  and  these  sustain  the 
decision  in  Meredith  v.  Dibbell,  in  hold- 
insr  such  notice  to  be  unnecessary. 
48L.R.4,(N.S.) 


Reason  for  rule. 

■ 

It  has  been  said  that  this  exception  is 
grounded  upon  the  principle  that,  where  a 
contract  expressly  reserves  the  remedy  of 
the  creditor  against  other  persons,  the 
surety  is  in  no  way  prejudiced  by  the  agree- 
ment. By  entering  into  such  an  agreement 
the  principal  debtor  impliedly  consents  that 
what  ever  remedies  his  sureties  have  against 
him  shall  remain  open  to  them.  They  are 
thereafter  at  liberty  to  pay  the  debt  at 
once  and  proceed  immediately  against  their 
principal  for   reimbursement. 

And  in  First  Nat.  Bank  v.  Lineberger, 
83  N.  C.  454,  35  Am.  Rep.  582,  it  was  as- 
signed as  a  reason  for  this  doctrine  that 
the  reservation  rebuts  the  implication  that 
the  indorser  was  meant  to  be  discharged, 
and  prevents  the  rights  of  the  indorser 
against  the  maker  being  impaired.  For  the 
indorser,  after  such  an  agreement,  may  im- 
mediately pay  the  debt  and  bring  his  action 
against  the  maker,  and  his  consent  that 
the  creditor  shall  reserve  his  remedy  against 
the  indorser  is  impliedly  a  consent  that 
such  indorser  shall  have  recourse  against 
him. 

In  Webb  v.  Hewitt,  3  Kay  &  J.  438,  it 
was  said  that  the  authorities  have  settled 
that,  upon  an^  giving  of  time  to  a  prin- 
cipal debtor,  if  there  be  a  reservation  of 
rights  against  the  surety,  the  surety  is  not 
discharged;  for,  when  the  right  is  reserved 
the  principal  debtor  cannot  say  it  is  incon- 
sistent with  givinpf  him  time  that  the  cred- 
itor should  be  at  liberty  to  proceed  against 
the  sureties,  and  that  they  should  turn 
around  upon  the  principal  debtor,  notwith- 
standing the  time  so  given  him;  for  he  was 
a  party  to  the  agreement  by  which  that 
right  was  reserved  to  the  creditor,  and  the 

?[uestion  whether  or  not  the  surety  is  in- 
ormed  of  the  arrangement  is  wholly  Im- 
material. 

And  in  Hagey  v.  Hill,  75  Pa.  108,  15  Am. 
Rep.  583,  it  was  said  that  "the  ground  upon 
which  an  agreement  to  give  time  to  the 
maker,  made  by  the  holder  without  the 
consent  of  the  indorsers,  upon  a  valid  con- 
sideration, is  held  to  be  a  discharge  of 
the  indorsers,  is  solely  this,  that  the  holder 
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debtor,  unless  the  surety  were  informed  of 
the  extension.  In  this  we  think  the  learned 
court  was  in  error. 

The  language  of  the  negotiable  instru- 
ments act  seems  plain.  A  binding  agree- 
ment to  extend  the  time  of  payment  under 
the  act  will  not  release  the  surety,  if  made 
with  his  assent,  or  if  the  right  of  recourse 
against  him  is  reserved.  In  neither  of 
these  cases  is  he  released. 

Such  was  the  law  long  prior  to  the  pas- 
sage of  the  act  in  question.  If  the  cred- 
itor's rights  against  the  surety  are  reserv- 
ed, and  this  reservation  made  a  part  of  the 
contract  of  extension  with  the  principal 
debtor,  the  result  is  only  a  qualified  ex- 
tension. While  it  is  true  the  creditor  has 
obligated  himself  not  to  proceed  against 
the  principal  debtor  until  the  maturity  of 
the  extension,  he  has  not  changed  his  re- 
lations with  the  surety  at  all,  since  he  has 
especially  reserved  all  rights  against  him, 
including  the  right  to  sue  him  at  once.  In- 
asmuch as  this  reservation  of  rights  against 
the  surety  becomes  a  consideration  of  the 
contract  for  extension  entered  into  with  the 
debtor,  the  latter  impliedly  agrees  that  the 
surety  may  have  all  his  original  rights  pre- 
served against  him  as  principal  debtor;  and 
while  the  creditor  cannot  bring  suit  against 
the  principal  pending  the  extension,  the 
surety,  if  he  pays  the  debt,  may  sue  the 
principal  at  once.  Therefore  the  surety's 
contract  is  not  changed,  and  there  is  no 
equitable  reason  to  justify  his  discharge. 

"The  ground  upon  which  a  surety  is  held 
discharged  when  further  time  for  payment 
is  given  the  principal  debtor  is  that  the 
rights  of  the  surety  are  varied,  as  he  can- 
not then,  when  the  debt  is  due  and  payable, 
make  payment,  and  thus  put  himself  in  the 


place  of  the  creditor  according  to  the  orig- 
inal implied  contract,  and  enforce  repay- 
ment from  the  principal.  Where  the  reme- 
dies of  the  creditor  are  reserved  against  the 
sureties,  notwithstanding  the  new  a^ee- 
ment  with  the  principal,  the  situation  of  the 
sureties  is  not  varied,  and  the  rule  does 
not  apply.  .  .  .  When  the  creditor  pro- 
ceeds against  the  surety  in  such  case,  and 
the  surety  pays,  he  is  then  entitled  to  the 
place  of  creditor,  as  it  was  originally,  and 
may  in  turn  enforce  the  principal,  who  may 
not  set  up  against  the  surety  the  new  ar- 
rangement with  the  creditor.''  Morgan  v. 
Smith,  70  N.  Y.  537. 

"Sach  an  agreement,  reserving  the  reme- 
dies, might  not  in  many  cases  be  of  the 
least  benefit  to  the  principal  debtor,  since 
it  leaves  him  entirely  at  the  mercy  of  his 
surety;  yet  if  the  parties  do  so  expressly 
contract,  the  surety  can  have  no  cause  to 
complain  that  the  implied  contract  has 
been  altered  or  impaired  in  any  way  to  his 
prejudice,  and  therefore  he  cannot  be  dis- 
charged." Salmon  v.  Clagett,  3  Bland,  Ch. 
125. 

"It  is  very  obvious  that  a  principal  debt- 
or may  gain  little  or  nothing  by  such  a 
composition  as  this  with  his  creditor,  in- 
asmuch as  he  is  left  liable  to  the  like  pro- 
ceedings against  him  by  his  sureties,  which 
his  creditor  might  have  instituted  if  no 
composition  had  been  made.  But  if  he 
pleases  to  subject  himself  to  that  liability 
by  voluntarily  executing  an  agreement 
which  has  that  effect,  there  is  no  le^al 
reason  why  he  should  not  be  held  to  that 
agreement."  Sohier  v.  Loring,  6  Cush,  537. 
See  Stearns,  Suretyship,  §  92:  1  Story,  Eq. 
Jur.  §  326;  Byles,  Bills  3d  ed.  299;  Brandt, 
Suretyship,  §329. 


thereby  impliedly  stipulates  not  to  pursue 
the  indorsers,  or  to  seek  satisfaction  from 
them  in  the  intermediate  period.  It  can 
never  apply  to  any  case  where  a  contrary 
stipulation  exists  between  the  parties. 
Hence,  if  the  agreement  for  delay  expressly 
saves  and  reserves  the  rights  of  the  holder 
in  the  intermediate  time  against  the  in- 
dorsers, it  will  not  discharge  the  latter. 
In  such  case  the  very  ground  of  the  objec- 
tion is  removed,  for  their  rights  are  not 
postponed  against  the  m^al^er,  if  they  should 
take  up  the  note." 

And  in  Salmon  v.  Clagett,  3  Bland  Ch. 
125,  it  was  said:  "The  giving  of  time  to 
the  principal  debtor,  with  a  reservation  of 
the  remedies,  has,  in  many  cases,  the  ap- 
pearance of  absurdity;  because,  when  dis- 
tinctly understood,  it  seems  to  be  almost 
a  flat  contradiction  in  terms.  Such  a  reser- 
vation of  remedies,  in  order  to  hold  the 
surety  bound,  must  amount  to  this,  that 
the  creditor  agrees  to  give  time  to  the 
debtor;  and  yet  that  they  both  agree  that 
the  surety  may,  at  any  time,  force  the 
46  L,R.A.(N.S.) 


creditor  to  proceed  against  the  principal 
by  a  bill  quia  timet,  or,  by  paying  the 
whole  debt,  have  an  assignment  of  all  the 
securities  and  proceed  immediately  himself 
against  the  principal  debtor,  or  in  any 
other  mode  authorized  by  the  assigned  se- 
curities. Such  an  agreement,  reserving 
the  remedies,  might  not,  in  many  cases» 
be  of  the  least  benefit  to  the  principal  debt- 
or, since  it  leaves  him  entirely  at  the  mercy 
of  his  surety;  yet  if  the  parties  do  so  ex- 
pressly contract,  the  surety  can  have  no 
cause  to  complain  that  the  implied  con- 
tract has  been  altered  or  impaired  in  any 
way  to  his  prejudice;  and  therefore  he  can- 
not be  discharged." 

As  to  effect  under  negotiable  instrument 
law  of  extension  of  time  to  principal,  to 
release  a  surety,  see  notes  to  Vanderford 
V.  Farmers'  &  M.  Nat.  Bank,  10  L.R.A. 
(N.S.)  129;  Richards  v.  Market  Exch. 
Bank  Co.  26  L.R.A.(N.S.)  99;  and  to  North- 
em  State  Bank  ▼.  Billamy,  81  L.R.A.(N.S.) 
149.  J.  H.  B. 
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Reference  to  the  text-books  and  cases  cited 
thereunder  show  that  this  principle  of  the 
law  of  suretyship  has  been  generally  ac- 
cepted in  this  country  and  in  England  for 
Diany  years,  and  it  is  undoubtedly  sound. 
The  negotiable  instruments  act  merely  em- 
bodied an  old  rule  into  the  statute. 

We  do  not  tl^ink  that  the  sureties'  remedy 
under  §  3517  of  Shannon's  Code  would  be 
at  all  embarrassed  by  the  making  of  such 
a  contract  between  the  principal  debtor  and 
the  holder  of  a  note.  As  seen,  these  con- 
tracts do  not  affect  the  rights  of  the  surety 
at  all,  and  while  the  creditor,  by  a  valid 
ccntract  of  extension,  does  disable  himself 
from  bringing  suit  in  bis  own  interest  dur- 
ing that  extension  against  the  principal 
debtor,  he  w^ould  still  be  required,  upon  no- 
tice given,  under  Shannon's  Code,  §  3517, 
to  bring  such  a  suit  at  the  behest  of  the 
surety.  The  debtor  has  impliedly  agreed 
t!iat  all  the  surety's  original  rights  shall 
be  preserved. 

Prior  to  the  adoption  of  §  3517  of  Shan- 
non's Code,  a  surety  could  go  into  equity 
and  compel  a  suit  by  the  creditor  against 
the  principal  debtor.  This  statute  merely 
eivcs  him  a  more  speedy  remedy.  A  con- 
tract for  extension,  such  as  the  one  made 
between  the  bank  and  the  principal  debtors 
m  this  case,  does  not  deprive  the  surety  of 
any  rights  which  he  has  under  the  statute 
or  otherwise,  and  therefore  such  a  contract 
for  extension  does  not  release  hian  from  his 
obligation. 

The  decree  of  the  Court  of  Civil  Appeals 
and  of  the  Chancellor  will  be  reversed,  and 
this  cause  remanded  to  the  Chancery  Court 
of  White  County  for  further  proceedings. 


NEBRASKA  SUPREME  COURT. 

FARMERS'   &  MERCHANTS'  STATE 
BANK  OF  GREENLEAF,  KANSAS, 

v. 

JOHN  SUTHERLIN,  Appt. 

(93  Neb.  707,  141  N.  W.  827.) 

Chattel  mortgage  —  description  ^  suf- 
ficiency. 

1.  A  description  in  a  chattel  mortgage, 
which  will  enable  a  third  person,  aided  by 
inquiries  which  the  instrument  itself  sug- 
gests, to  identify  the  property,  is  sufficiently 
definite. 

Headnotes  by  LnroN,  J. 


Same  ^  taking  property  oat  of  state  — 
effect. 

2.  Where  a  mortgagor  removes  property 
from  another  state  into  this  state,  without 
the  consent  of  the  mortgagee,  which  has 
been  encumbered  by  a  mortgage  duly  re- 
corded and  valid  under  the  laws  of  the 
former  state,  such  removal  does  not  in- 
validate the  recording  of  such  mortgage, 
nor  necessitate  the  recording  of  it  again  in 
the  county  in  this  state  to  which  the  mor^ 
gagor  has  removed  with  the  property. 

(May  17,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Gage  County 
in  plaintiff's  favor  in  a  proceeding  to  re- 
cover possession  of  a  horse.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  D.  McCandiesB,  for  appellant: 

The  filing  or  recording  of  a  chattel  mort- 
gage in  Kansas,  is  not  constructive  notice 
to  creditors  and  purchasers  in  Nebraska. 

Montgomery  v.  Wight,  8  Mich.  143;  Cor- 
bett  V.  Littlefield,  84  Mich.  30,  11  L.RA. 
95,  22  Am.  St.  Rep.  681,  47  N.  W.  581; 
Golden  v.  Cockril,  1  Kan.  259,  81  Am.  Dec. 
510;  Zollikoffcr  v.  Briggs,  19  La.  521;  Bal- 
lard V.  Great  Western  Min.  &  Mfg.  Co. 
39  W.  Va.  394,  19  S.  E.  510;  Linde  v.  Mel- 
vin,  11  Vt.  686,  34  Am.  Dec.  717;  Johnson 
V.  Hughes,  89  Ala.  588,  8  So.  147;  Barney 
&  S.  Mfg.  Co.  V.  Hart,  8  Ky.  L.  Rep.  223,  1 
S.  W.  414;  Turner  v.  Caldwell,  15  Wash. 
274,  46  Pac.  235;  Blumauer  v.  Clock,  24 
Wash.  596,  85  Am.  St.  Rep.  966,  64  Pac 
844. 

Mr.  E.  X.  Kauffman,  for  appellee: 

The  description  was  sufficient. 

Hughes  V.  Abston,  105  Tenn.  70,  58  S.  W. 
296;  Brown  v.  Koenig,  99  Mo.  App.  653,  74 
S.  W.  407;  Fisher  v.  'Friedman  &  Co.  47 
Iowa,  443;  Wade  v.  Strachan,  71  Mich.  459, 
39  N.  W.  582;  5  Am.  &  Eng.  Enc.  Law,  2d 
ed.  956;  Jordan  v.  Hamilton  County  Bank, 
11  Neb.  499,  9  N.  W.  654;  Price  v.  Mc- 
Comas,  21  Neb.  195,  31  N.  W.  511;  Wiley 
V.  Shars,  21  Neb.  712,  33  N.  W.  418;  Raw- 
lins V.  Kennard,  26  Neb.  181,  41  N.  W. 
1004;  Buck  v.  Davenport  Sav.  Bank,  29 
Neb.  407,  26  Am.  St.  Rep.  392,  45  N.  W. 
776;  Spelts  v.  Davenport  Sav.  Bank,  29 
Neb.  411,  45  N.  W.  777;  Norfolk  Nat.  Bank 
V.  Wood,  33  Neb.  113,  49  N.  W.  958;  Iowa 
Sav.  Bank  v.  Dunning,  37  Neb.  322,  55  N. 
W.  1079;  Adams  v.  Hill,  10  Kan.  627; 
Mills  V.  Kansas  Lumber  Co.  26  Kan.  574; 
Griffiths  V.  Wheeler,  31  Kan.  17,  2  Pac.  842; 
Schmidt  v.  Bender,  34  Kan.  437,  18  Pac. 


Note.  —  As  to  necessity  of  recording  in- 
strament  creating  a  lien  or  reserving  title 
to  personal  property,  in  state  to  which 
property  is  subsequently  removed,  see  notes 
to  Snider  y.  Yates,  64  L.R.A.  356,  and 
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Adams  v.  Fellers,  35  L.R.A.(N.S.)  385.  For 
related  questions  see  references  in  foot  note 
to  Boyer  v.  M.  D.  Knowlton  Co.  38  L.R.A. 
(N.S.)   224, 
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491;  Inter-State  Galloway  Cattle  Co.  v. 
McLain,  42  Kan.  680,  22  Pac.  728;  City 
Bank  v.  Ratkey,  79  Iowa,  215,  44  N.  W. 
362;  Jones,  Chat.  Mortg.  §  299;  Cool  v. 
Roche,  20  Neb.  550,  31  N.  W.  367. 

The  recording  of  a  chattel  mortgage  in 
Ejinsas  according  to  the  laws  of  that  state 
is  constructive  notice  to  a  purchaser  of 
the  mortgaged  property  in  this  state,  when 
the  property  is  taken  out  of  the  county  and 
state  where  executed  and  recorded,  and 
brought  into  this  state,  without  the  con- 
sent of  the  mortgagee. 

Cobbey,  Replevin,  §  190;  Pennington 
County  Bank  v.  Bauman,  87  Neb.  26,  126 
N.  W.  664;  Snyder  v.  Yates,  112  Tenn. 
309,  64  LJI.A.  356,  105  Am.  St.  Rep.  941, 
79  S.  W.  796;  Gosline  v.  Dunbar,  32  N.  B. 
326;  Hall  v.  Pillow,  31  Ark.  32;  Blystone 
V.  Burgett,  10  Ind.  28,  68  Am.  Dec.  658; 
Ames  Iron  Works  v.  Warren,  76  Ind.  512, 
40  Am.  Rep«  258;  Smith  v.  McLean,  24 
Iowa,  322;  Simms  v.  McKee,  25  Iowa,  341; 
Aultman  &  T.  Machinery  Co.  v.  Kennedy, 
114  Iowa,  444,  89  Am.  St.  Rep.  373,  87  N. 
W.  435;  Ord  Nat.  Bank  v.  Massey,  48 
Kan.  762,  17  L.R«A.  127,  30  Pac.  124 ;  Lang- 
worthy  V.  Little,  12  Cush.  109;  Keenan  v. 
Stimson,  32  Minn.  377,  20  N,  W.  364;  Hund- 
ley V.  Mount,  8  Smedes  &  M.  387;  Barker 
V.  Stacy,  26  Miss.  471;  Davis  v.  Williams, 
73  Miss.  708,  19  So.  352;  Lafayette  County 
Bank  v.  Metcalf,  29  Mo.  App.  384;  Smith 
v.  Hutchings,  30  Mo.  380;  Feurt  v.  Rowell, 
62  Mo.  524;  Offutt  v.  Flagg,  10  N.  H.  46; 
Ferguson  v.  Clifford,  37  N.  H.  87;  Cush- 
man  v.  Luther,  53  N.  H.  562;  Parr  v.  Brady, 
37  N.  J.  L.  201 ;  Nichols  v.  Mase,  94  N.  Y. 
160;  Hornthall  v.  Burwell,  109  N.  C.  10, 
13  L.R.A.  740,  26  Am.  St.  Rep.  556,  13  S. 
B.  721;  Wilson  v.  Rustad,  7  N.  D.  330,  66 
Am.  St.  Rep.  649,  7*6  N.  W.  260;  Greenville 
Nat.  Bank  v.  Evans-Snyder-Buel  Co.  9  Okla. 
363,  60  Pac.  249;  Bank  of  Louisville  v. 
Hill,  99  Tenn.  42,  41  S.  W.  349;  Hughes  v. 
Abston,  105  Tenn.  70,  68  S.  W.  296;  Craig 
V.  Williams,  90  Va.  500,  44  Am.  St.  Rep. 
934,  18  S.  E.  899. 

lietton,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  replevin  to  recover 
possession  of  a  horse.  Plaintiff  had  judg- 
ment, and  defendant  appeals. 

The  case  was  tried  on  an  agreed  state- 
ment of  facts,  which  shows  that  on  the  11th 
day  of  October,  1909,  M.  M.  O'Leary  and  I. 
E.  Reed  executed  and  delivered  to  the  plain- 
tiff at  its  bank  in  Greenleaf,  Kansas,  a 
mortgage  note  for  the  sum  of  $375,  due  in 
one  year  from  that  date,  and  pledged  as  se- 
curity for  the  debt:  "One  span  of  bay 
geldings,  7  and  8  years  of  age,  weight  about 
2,500  lbs.,  named  'Charlie  and  John.'  One 
46  L.R.A.(N.S.) 


1^  work  harness,  one  3|  lumber  wagon,  all 
property  this  day  bought  of  Guy  Scott." 
The  mortgage  was  filed  for  record  on  the 
12th  day  of  October,  1909,  in  the  office  of 
the  register  of  deeds  of  Washington  county, 
Kansas,  and  duly  recorded  in  Book  31  of 
Chattel  Mortgage  Records  of  said  county, 
as  required  by  the  laws  of  Kansas.  The 
mortgage  was  never  at  any  time  filed  or  re- 
corded in  Gage  county,  nor  in  any  other 
county  in  Nebraska.  About  May  1,  1910, 
O'Leary  being  then  in  Wymore,  Nebraska, 
and  having  one  of  the  horses  in  his  pos- 
session, sold  the  same  to  the  defendant, 
John  Sutherlin.  Sutherlin  had  no  actual 
notice  of  the  fact  that  the  horse  was  mort- 
gaged, and  acted  in  good  faith.  It  is  ad- 
mitted that  the  debt  secured  by  the  note 
had  not  been  paid  at  the  time  this  suit  was 
commenced,  and  that  the  horse  was  taken 
from  Washington  county,  Kansas,  without 
the  consent  of  the  mortgagee. 

Appellant  contends:  First,  that  the  mort 
gage  is  void  for  uncertainty  in  the  descrip- 
tion; second,  that  the  filing  or  recording  of 
a  chattel  mortgage  in  Kansas  is  not  con- 
structive notice  to  a  subsequent  purchaser 
in  good  faith  in  Nebraska. 

1.  The  rule  adopted  in  Kansas  as  to  the 
sufficiency  of  a  description  in  a  chattel 
mortgage  is  that  "a  description  which  will 
enable  a  third  person,  aided  by  inquiri^^s 
which  the  instrument  itself  sugg.;sts,  to 
identify  the  property,  is  sufficient."  Mills 
V.  Kansas  Lumber  Co.  26  Kan.  574;  Grif- 
fiths v.  Wheeler,  31  Kan.  17,  2  Pac.  842; 
Inter-State  Galloway  Cattle  Co.  v.  McLain, 
42  Kan.  680,  22  Pac.  728.  The  mortgage 
therefore,  was  not  void  as  indefinite  in  tliat 
state.  The  rule  in  Neuraska  is  identical 
Rawlins  v.  Kennard,  2o  Neb.  181,  41  N.  W. 
1004;  Union  State  Bank  .v.  Hutton,  61  Kcb. 
571,  85  N.  W.  535.  We  conclude,  therefore, 
that  the  description  is  sufficiently  definite. 

2.  The  most  imr  ^rtant  point  is  whether 
the  mortgage  is  valid  in  this  state  against 
an  innocent  purchaser  of  the  property  from 
the  mortgagor,  the  mortgage  not  having 
been  filed  in  the  office  of  the  countv  clerk  in 
any  county  in  this  state.  This  seems  to 
be  a  new  question  in  this  court.  The  cren- 
eral  rule  as  stated  in  Jones,  Chattel  Mort- 
gages, 5th  ed.  §  299,  is  as  follows :  "Tlie  law 
of  the  place  of  contract,  when  this  is  also 
the  place  where  the  property  is,  governs  as 
to  the  nature,  validity,  construction,  and  ef- 
fect of  a  mortgage,  which  will  be  enforced 
in  another  state  as  a  matter  of  comitv. 
although  not  executed  or  recorded  accord- 
ing to  the  requirement  of  the  law  of  the 
latter  state."  In  support  of  this  general 
principle  cases  are  cited  from  Ala-iaina, 
Arkansas,  Connecticut,  Kansas,  Maine, 
Maryland,  Massachusetts*   Minnesota,  Mis- 
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lissippi.  New  Hampshire,  New  York,  North  ■  long.    So  far  as   commercial  transactions 


Carolina,  Ohio,  Pennsylyania,  South  Caro 
Una,  Utah,  and  Wyoming. 

A  diflferent  rule  prevails  in  those  states 
which  have  not  substituted  the  filing  or  re- 
cording of  chattel  mortgages  for  the  delivery 
of  possession  of  the  property  pledged,  as  is 
required  at  common  law,  and  also  in  such 
states  as  require  by  statute  the  refiling  or 
recording  of  mortgages  on  property  brought 
from  jther  states.  Jones,  Chat.  Mortg.  § 
300. 

In  Corbett  v.  Littlefield,  84  Mich.  30,  13 
LR.A.  95,  22  Am.  St.  Rep.  681,  47  N.  W. 
dSl,  the  supreme  court  of  Michigan  refused 
to  enforce  a  chattel  mortgage,  given  in  Ne- 
braska and  duly  filed  in  this  state,  from  one 
citiztn  of  this  state  to  another,  on  proper- 
ty within  the  state  which  was  taken  to 
Michigan  without  the  consent  of  the  mort- 
gagee. This  holding  is  an  exception  to  the 
general  rules  of  comity  prevailing  between 
the  states,  and  is  in  conflict  with  that  of 
the  majority  of  courts  in  this  country. 

This  court  has  heretofore  held,  on  the 
aathority  of  Snyder  v.  Yates,  112  Tenn. 
309,  64  "l.RJ^.  353,  105  Am.  St.  Rep.  941, 
79  S.  W.  796,  that  a  chattel  mortgage  duly 
recorded  in  one  state  will  not,  under  the 
doctrine  of  comity,  be  given  priority  by  the 
courts  of  another  state  to  which  the  chat- 
tels arc  removed  with  the  consent  of  the 
mortgagee  over  local  attaching  creditors 
who  had  no  actual  notice  of  the  mortgage. 


of  the  border  counties  are  concerned,  they 
practically  constitute  one  commonwealth. 
We  believe  that  considerations  of  cocnity 
and  of  the  value  of  active  commercial  in- 
tercourse require  the  enforcement  of  the 
rights  of  the  mortgagee,  even  as  we  would 
enforce  the  rights  of  a  citizen  of  this  state 
holding  a  duly  filed  chattel  mortgage 
against  a  purchaser  of  property  living  in  a 
county  of  this  state  hundreds  of  miles  re- 
moved from  the  place  of  contract,  and  with- 
out actual  notice  of  the  existence  of  the 
mortgage. 

In  Handley  v.  Harris,  48  Kan.  606,  17 
L.R.A.  703,  30  Am.  St.  Rep.  322,  29  Pac. 
1145,  the  facts  were  that  certain  personal 
property  was  mortgaged  in  Nebraska,  the 
mortgage  duly  filed  and  recorded  here,  and 
the  property  taken  to  Kansas  by  the  mort- 
gagor, and  there  sold  and  delivered  by  him 
to  a  purchaser  without  notice.  The  mort- 
gagee brought  replevin  and  prevailed,  the 
court  holding  that  "where  a  mortgagor  re- 
moves property  from  another  state  into 
this  state,  which  has  been  encumbered  by  a 
mortgage  duly  recorded  and  valid  under 
the  laws  of  the  former  state,  such  removal 
does  not  invalidate  the  recording  of  such 
mortgage,  nor  necessitate  the  recording  of 
it  again  in  the  county  in  this  state  to  which 
the  mortgagor  has  removed  with  the  prop- 
erty. The  constructive  notice  imparted  by 
the    recording   of   such   mortgage,   by    the 


Pennington   County   Bank   v.   Bauman,   87  |  law  of  comity  between  the  different  states, 


Neb.  25,  126  N.  W.  654.  The  decision  in  the 
latter  cas«  seems  to  have  been  mainly  based 
apon  another  ground.  In  any  event,  it 
vould  Bcem  that  there  is  a  distinction  be- 
tween a  case  where  a  mortgagee  voluntarily 
permits  the  mortgagor  to  remove  the  same 
into  another  state,  there  to  become  subject 
to  the  laws  of  that  state,  and  a  case  where 
the  property  is  moved  without  his  consent, 
and  regardless  of  the  rights  secured  to  him 
by  mortgage.  In  the  one  case  he  is  willing 
to  place  his  security  in  a  position  where 
ilia  rights  may  come  in  conflict  with  those 
of  the  citizens  of  the  state  to  which  the 
property  is  removed,  and  he  has  no  right 
to  complain  if  the  courts  of  that  state  hold 
that  he  has  waived  his  right  of  priority 
by  failing  to  take  possession,  and  that  his 
ciiims  are  subsequent  to  that  of  its  own 
citizens.  In  the  other  case  his  property 
^  been  taken  away  in  despite  of  him  and 
without  his  consent,  and  he  must  rely  upon 
the  comity  of  the  state  to  which  it  has  been 
taken  to  enforce  the.  validity  of  the  con- 
tract and  protect  his  rights. 

The  states  of  Kansas  and  Nebraska  are 
<liTided  bv  an  imaginary  line  over  300  miles 
^L.RaI(N.S.) 


is  not  confined  to  the  county  or  state  where 
the  mortgage  was  executed  and  the  prop- 
erty then  was,  but  covers  the  property 
wherever  it  is  removed."  This  case  was 
followed  in  Ord  Nat.  Bank  v.  Massey,  48 
Kan.  762,  17  L.RJ^.  127,  30  Pac.  124,  in 
which  another  Nebraska  mortgage  was  held 
to  be  valid  in  Kansas  without  refiling. 

The  principles  of  comity  should  apply 
equally  well  both  north  and  south  of  the 
Kansas-Nebraska  line,  and  since  our  sister 
commonwealth  has  accorded  to  our  citizens 
the  right  to  follow  property  upon  which  they 
hold  a  lien,  it  would  be  but  a  poor  return 
if  we  failed  to  accord  the  same  right  to 
the  citizens  of  Kansas.  We  prefer  not  to 
adopt  the  views  expressed  by  the  Michigan 
court,  and  to  hold  that  the  buyer  only  ob- 
tained the  rights  of  the  seller  subject  to  the 
mortgage  lien. 

The  judgment  of  the  District  Court  is 
affirmed. 

Reese,  Ch.  J.  and  Faweett  and  Rose, 
JJ.,  concur.  Hamer,  Sedgwick,  and 
Barnes,   JJ.  not  sitting. 
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MRS.  HELEN  BEACH 

V. 

ROSA  BEACH,  Appt. 

(—  Iowa,  — ,  141  N.  W.  921.) 

Frand  —  Indnclns  marriage  —  repre* 
sentations  as  to  property. 

1.  A  person  who,  to  induce  a  marriage 


with  her  son,  falsely  represents  that  the 
son  is  the  owner  of  certain  specified  real 
estate,  is  liable  in  damages  to  a  woman  wha 
enters  into  a  marriage  with  the  son  in  re- 
liance on  the  representations. 

Damages  —  representation  as  to  title 
to  property  —  Indncing  marriage. 

2.  One  third  of  the  present  value  of  the 
property  is  not  the  proper  measure  of  dam- 
ages in  case  a  parent  induces  a  woman  to- 
marry  her  son  by  fraudulently  representing 


Note,  ^  Liability  for  fraud  in  indticing 
one  to  marry  a  third  person. 

An  action  lies  for  fraudulent  misrep- 
resentations inducing  marriage  the  amount 
of  damages  recoverable  depending  on  the 
circumstances  of  the  particular  case. 

Thus,  a  man  who  induces  another  to 
marry  a  girl  by  false  representations  that 
she  is  virtuous  when,  in  fact,  she  has  been 
seduced  by  himself,  and  has  become  preg- 
nant, is  liable  for  damages,  including  ex- 
emplanr  damages,  in  an  action  by  the  hus- 
band for  fraud;  and  irrespective  of  any 
pecuniary  damages,  an  action  for  such  a 
wrong  may  be  founded  upon  the  broad 
ground  of  loss  of  consortium.  Kujek  v. 
Goldman,  150  N.  Y.  176,  34  L.R.A.  166,  55 
Am.  St.  Rep.  670,  44  N.  E.  773,  affirming 
5  Misc.  360,  26  N.  Y;  Supp.  753,  affirmed 
in  9  Misc.  34,  31  Abb.  N.  C.  314,  29  N. 
Y.  Supp.  294. 

The  following  cases  rest  upon  the  prin- 
ciple that  fraudulent  representations  as  to 
the  pecuniary  condition  of  one  party  to  a 
proposed  marriage,  made  by  a  third  person 
to  the  other  party  thereto,  in  order  to 
promote  the  marriage,  are  actionable,  and 
authorize  the  recovery  of  such  damages  as 
may  be  proved,  and  the  guilty  person  was 
held  responsible  for  his  representations: 

— ^that  a  party  was  free  from  debt.  Red- 
man V.  Reaman,  1  Vern.  348;  Neville  v. 
Wilkinson,  1  Bro.  Ch.  643; 

— ^that  a  party  was  good  financially,  by 
giving  note  without  consideration  (Monte- 
flori  V.  Montefiori,  1  W.  Bl.  363;  or  mak- 
ing loan  and  secretly  taking  bond  (Gale  v. 
Lindo,  1  Vern.  475;  or  releasing  jointure 
that  son  might  make  settlement  the  son 
privately  agreeing  to  assign  leasehold 
(Lamlee  v.  Hanman,  2  Vern.  466); 

— that  party  was  the  absolute  and  sole 
owner  of  real  estate.  Scott  v.  Scott,  1  Cox, 
Ch.  Cas.  366;  Webber  v.  Farmer,  4  Bro. 
P.  C.  170. 

So,  where  defendant,  after  acquiring  a 
devisee's  interest  in  real  estate,  which  was 
subject  to  be  defeated  by  the  latter's  death 
without  issue,  induced  a  woman  to  marry 
the  devisee  by  falsely  and  fraudulently 
representing  to  her  that  he  had  a  fine  prop- 
erty so  left  to  him  that  if  he  married  and 
had  an  heir,  the  land  would  go  to  the  heir, 
it  was  held  in  Piper  v.  Hoard,  107  N.  Y. 
73,  1  Am.  St.  Rep.  789,  13  N.  E.  626,  that 
defendant  must  be  considered  as  holding 
the  property  as  trustee  ex  nuileficio  and 
was  bound  to  make  good  his  representations 
to  the  heir  and  only  child  subsequenlv  bom 
46  L.RJL(N.S.) 


of  the  marriage  who  would  have  been  entit- 
led to  the  property  had  his  representations- 
been  true.  The  court  said:  "It  is  true  the 
plaintiff  was  not  born  when  the  fraudulent 
representations  were  made.  Still  they 
were  made  by  defendant  to  plaintiff's- 
mother  for  the  purpose  of  inducing  a  mar- 
riage between  the  parents,  and  if  they  had 
been  true  the  plaintiff  would  have  been  the 
owner  of  this  particular  property.  In  this 
way  she  is  the  very  person  injured  by  the 
fraud,  and,  although  not  individually  in 
the  mind  of  defendant  when  he  perpetrated 
that  fraud,  yet,  as  filling  the  position  of 
heir  to  her  father,  she  belongs  to  the  clasa 
which  defendant  had  in  contemplation  when 
he  represented  to  the  mother  that  the  heir 
of  Frederick  would  have  the  farm."  The 
court  further  remarked:  "If  the  most 
that  can  be  said  is  that  the  case  is  novel, 
and  is  not  brought  plainly  within  the  lim- 
its of  some  adjudged  case,  we  think  sucb 
fact  not  enough  to  call  for  a  reversal  of 
this  judgment.*' 

But  in  Brennen  v.  Brennen,  19  Ont. 
Rep.  327,  an  action  by  the  wife  against  tlie 
husband's  relatives  n)r  damages  for  false 
representations  made  to  her  before  mar- 
riage as  to  the  character  and  financial 
standing  of  her  husband,  and  for  entering^ 
into  a  fraudulent  conspiracy  to  induce  the 
plaintiff  to  enter  into  the  marriage  con- 
tract, was  held  not  maintainable  as  being 
without  precedent  and  contrary  to  public 
policy. 

In  Kujek  v.  Goldman,  supra,  however, 
the  court  said  that  the  question  was  not 
whether  there  was  any  precedent  for  the 
action  but  whether  the  defendant  inflicted- 
such  a  wrong  upon  the  plaintiff  as  result- 
ed in  lawful  damages,  and  quoted  in  this 
connection  the  passage  above  quoted  from 
Piper  V.   Hoard. 

It  was  held  in  Roberts  v.  Roberts,  3  P. 
Wms.  66,  that  where  a  father,  to  further 
the  marriage  of  his  son,  paid  him  £1,000, 
and  the  son,  in  order  to  promote  the  father's 
second  marriage,  released  the  thousand 
pounds,  but  took  a  private  bond  from  the 
father  for  its  payment,  equity  would  not 
set  aside  the  bond,  because  it  would  be  in- 
jurious to  the  first  marriage  which,  being 
prior  in  time,  was  to  be  preferred. 

As  to  fraudulent  inducement  by  one  par- 
ty  to   void   marriage  as  ground   for   civil 
action  in  favor  of  the  other,  see  Sears  v. 
Wegner,  14  L.R.A.(N.S.)   819,  and  note  to^ 
Morrill  v.  Palmer,  33  L.RJ^.  411. 
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that  the  son  is  the  owner  of  a  specified  par- 
eel  of  real  estate. 

Fraud  —  elements  of  action  for  deceit. 

3.  To  render  one  liable  in  damages  for 
deceit,  he  must  have  knowingly  made  a  false 
representation  with  intent  to  deceive,  and 
it  must  have  been  acted  upon  by  another 
to  his  injury,  without  notice  of  the  falsity. 

Erldence  —  Intent  —  action  for  fraud. 

4.  One  charged  with  deceit  in  making 
false  representations  for  another  to  act 
upon  may  testify  as  to  the  intent  with 
which  they  were  made. 

(June  6,  1913.) 

APPEAL  by  defendant  from^  a  judgment 
of  the  District  Court  fo/  Lee  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  fraudulent  representa- 
tions made  by  defendant  to  induce  marriage 
between  plaintiff  and  her  son.    Reversed. 

Statement  by  Deemer,  J.: 

Action  for  deceit,  brought  by  plaintiff 
against  defendant,  who  is  her  mother-in-law, 
in  which  she  claimed  that  she  was  induced 
to  enter  into  a  marriage  with  defendant's 
ion  by  reason  of  certain  false  and  fraudu- 
lent representations  regarding  the  owner- 
ship of  certain  land.  Defendant  pleaded  a 
general  denial,  and,  on  the  issues  so  joined, 
the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  plaintiff  in  the 
sum  of  $1,600,  and  defendant  appeals. 

Mr.  S.  C  Weber  for  appellant. 

Messrs.  Herminghansen  St  H^rmlng- 
hausen,    for  appellee: 

False  and  fraudulent  representations  as 
to  the  pecuniary  condition  of  one  party  to 
a  proposed  marriage,  made  by  a  third  per- 
son to  the  other  party  thereto  in  order  to 
promote  the  marriage,  are  actionable,  and 
anthorize  the  recovery  of  such  damages  as 
may  be  proved. 

Piper  v.  Hoard,  107  N.  Y.  73,  1  Am.  St. 
Ri»p.  789,  13  N.  E.  626;  Kujek  v.  Goldman, 
150  N.  Y.  176,  34  L.R.A.  166,  66  Am.  St, 
Rep.  670,  44  N.  E.  773;  Montefiori  v.  Monte- 
fiori,  1  W.  Bl.  363;  Atherly,  Marriage  Set- 
tlements, 484;  Hedman  v.  Redman,  1  Vem. 
348:  Neville  v.  Wilkinson,  1  Bro.  Ch.  643; 
Scott  V.  Scott,  1  Cox,  Ch.  Caa.  378;  Roberts 
r.  Roberta,  3  P.  Wms.  66;  Mandel  v.  Mc- 
Clave,  46  Ohio  St.  407,  6  L.R.A.  619,  16 
Am.  St.  Rep.  627,  22  N.  E.  290;  Morrill 
V.  Palmer,  68  Vt.  1,  33  L.RJ^.  411,  33  Atl. 
829;  Sears  v.  Wegner,  150  Mich.  388,  14 
L.R.A.(N.8.)  819,  114  N.  W.  224. 

The  law  considers  marriage  in  no  other 
light  than  as  a  marriage  contract. 

Kujek   ▼.   Goldman,   160   N.   Y.   176,   34 
L.R.A.  156,  55  Am.  St.  Rep.  670,  44  N.  E. 
773. 
46  L.R.A-(N.S.) 


Because  the  ease  is  novel  is  no  reason 
why  relief  shall  not  be  granted. 

Piper  V.  Hoard,  107  N.  Y.  73,  1  Am.  St. 
Rep.  789,  13  N.  E.  626;  Kujek  v.  Goldman, 
150  N.  Y.  176,  34  L.R.A.  156,  55  Am.  St. 
Rep.  670,  44  N.  E.  773 ;  Mentzer  v.  Western 
U.  Teleg.  Co.  93  Iowa,  757,  28  L.R.A.  72, 
57  Am.  St.  Rep.  294,  62  N.  W.  1. 

Every  invasion  of  a  right  by  fraudulent 
acts  entitles  the  injured  party  to  some  dam- 
ages. 

1  Addison,  Torts,  4th  Eng.  ed.  10. 

Injuries  by  false  representations  create 
as  valid  a  cause  of  action  as  any  direct  in- 
jury from  force  or  trespass. 

1  Addison,  Torts,  4th  Eng.  ed.  12. 

When  the  plaintiff  entered  into  the  mar- 
riage, she  was  entitled  to  all  the  rights 
and  benefits  that  marriage  would  give. 

Kujek  V.  Goldman,  150  N.  Y.  176,  34 
L.RJI.  156,  56  Am.  St.  Rep.  670,  44  N.  E. 
773. 

Defendant,  having  represented  her  son  to 
be  the  owner  of  an  80-acre  farm,  is  es- 
topped from  claiming  a  different  state  of 
facts. 

Sewell  ▼.  Norris,  128  Ga.  824,  18  L.R.A. 
(N.S.)  1121,  58  S.  E.  637;  Laub  v.  Trow- 
bridge, 71  Iowa,  396,  32  N.  W.  394. 

Where  there  is  a  proposal  of  marriage, 
and  a  third  party  misrepresents  an  exist- 
ing fact,  even  though  by  collusion  with  the 
husband,  he  is  bound  to  make  good  to  the 
extent  of  the  representation. 

Piper  V.  Hoard,  107  N.  Y.  73,  1  Am.  St. 
Rep.  789,  13  N.  E.  626;  Montefiori  v.  Monte- 
fiori, 1  W.  Bl.  363;  Kujek  v.  Goldman,  150 
N.  Y.  176,  34  L.R.A.  156,  55  Am.  St.  Rep. 
670,  44  N.  E.  773. 

Recovery  may  be  by  way  of  damages. 

Risser  v.  Rathburn,  71  Iowa,  118,  32  N. 
W.  198;  8  Am.  &  Eng.  Enc.  Law,  479; 
Wright  V.  Mack,  96  Ind.  332. 

Evidence  that  the  defendant  intended  no 
fraud  will  not  be  received,  irrespective  of 
corrupt  motives  of  gain  for  himself,  or  by 
a  malicious  motive  of  injury  to  the  plain- 
tiff. 

Boddy  V.  Henry,  126  Iowa,  37,  101  N. 
W.  447;  Haven  v.  Neal,  43  Minn.  315, 
45  N.  W.  612;  Johnson  v.  Wallower,  18 
Minn.  288,  Gil.  262;  Newlove  v.  Callaghan, 
86  Mich.  301,  49  N.  W.  214;  Judd  v. 
Weber,  55  Conn.  267,  11  Atl.  40;  Flower 
v.  Brumbach,  131  111.  646,  23  N.  E.  335; 
Baldwin  v.  Marsh,  6  Ind.  App.  533,  33  N. 
E.  973;  Ley  v.  Metropolitan  L.  Ins.  Co. 
120  Iowa,  211,  94  N.  W.  568;  Mitchell  v. 
Moore,  24  Iowa,  394;  Hubbard  v.  Weare,. 
79  Iowa,  678,  44  N.  W.  916;  Foster  v. 
Charles,  7  Bing.  105,  8  L.  J.  C.  P.  118,  31 
Revised  Rep.  446. 

Fraud  is  not  required  to  be  shown  by 
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direct  evidence.  It  may  be  proTed  by  facts 
and  circumstancefl* 

Kane  v.  Independent  School  DUt.  82 
Iowa,  6,  47  N.  W.  1076;  Hall  v.  Carter, 
74  Iowa,  364,  37  N.  W.  966. 

Where  the  petition  contains  specific  al- 
legations of  specific  ownership,  all  evidence 
to  establish  such  allegations  is  competent. 

Kuh,  N.  &  F.  Co.  V.  Glucklick,  120  Iowa, 
506,  94  N.  W.  1106. 

The  defendant  in  fact  knew  the  condi- 
tion of  the  title,  and  it  was  her  duty  thith- 
fully  to  represent  the  same,  if  she  essayed 
to  speak  at  all  upon  the  subject. 

Riley  v.  Bell,  120  Iowa,  626,  95  N.  W. 
170;  Mandel  v.  McClave,  46  Ohio  St.  407; 
6  L.R.A.  610,  16  Am.  St.  Rep.  627,  22  N. 
£.  290. 

As  soon  as  the  plaintiff  married  August 
Beach,  the  defendant  was  a  trustee  under 
an  implied  trust,  of  the  farm. 

Beere  v.  Beere,  79  Iowa,  556,  44  N.  W. 
809;  Piper  v.  Hoard,  107  N.  Y.  73,  1  Am. 
St  Rep.  789,  13  N.  E.  626;  Atherly,  Mar- 
riage Settlements,  484;  Gainor  v.  Gainor, 
26  Iowa,  337;  Beechley  v.  Beecbley,  134 
Iowa,  76,  9  L.R.A.(N.S.)  955,  120  Am.  St. 
Rep.  412,  108  N.  W.  762,  13  Ann.  Cas.  101 ; 
Hamilton  v.  Smith,  67  Iowa,  15,  42  Am. 
Rep.  39,  10  N.  W.  276;  Higgins  v.  Higgins, 
219  111.  146,  109  Am.  St.  Rep.  316,  67  N. 
E.  86;  Chandler  v.  Hollingsworth,  3  Del. 
Ch.  99;  Collins  v.  Collins,  98  Md.  473,  103 
Am.  St.  Rep.  408,  67  Atl.  597,  1  Ann.  Cas. 
856;  2  Addison,  Torts,  1045,  1046;  27  Am. 
&  Eng.  Enc.  Law,  248,  261,  262. 

The  representations  were  made  by  Rosa 
Beach.  They  were  false,  and  known  by  her 
to  be  false,  axid  the  intent  to  deceive  is 
implied  or  presumed. 

Boddy  V.  Henry,  126  Iowa,  37,  101  N.  W. 
447. 

The  misrepresentation  need  not  have 
formed  the  sole  inducement  for  entering 
into  the  contract. 

2  Pom.  Eq.  Jur.  §  890;  2  Parsons,  Contr. 
6th  ed.  773;  Safford  v.  Grout,  120  Mass. 
20 ;  People  v.  Haynes,  1  Wend.  557 ;  Winter 
V.  Bandel,  30  Ark.  363;  Fishback  v.  Miller, 
15  Nev.  428 ;  20  Cyc.  40. 

'  Deemer,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  novel  and  unusual  action,  and 
the  petition  upon  which  it  was  tried  con- 
tains so  succinct  a  statement  of  plaintiff's 
claim  that  we  here  quote  from  it  as  folr 
lows:  "That  she  is  the  wife  of  August 
Beach,  and  was  married^  to  him  about 
.  .  .  1907;  that  August  Beach,  her  hus- 
band, had  lived  with  defendant,  Rosa  Beach, 
and  her  husband,  now  deceased,  before  their 
marriage,  and  was  living  with  his  mother 
on  the  farm  at  the  time  of  the  marriage 
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between  plaintiff  and  August  Beach;  that 
the  defendant,  Rosa  Beach,  was  solicitous 
to  have  her  son,  August  Beach,  marry,  and 
in  the  name  of  her  son,  without  his  knowl- 
edge or  consent,  sought  correspondence  with 
the  plaintiff,  signing  and  using  her  son's 
name,  and  leading  the  plaintiff  to  believe 
that  August  Beach  was  the  owner  in  fee 
simple  of  the  farm  on  which  he  and  the  de- 
fendant, Rosa  Beach,  were  at  the  time  re- 
siding, viz,,  the  N.  i,  S.  W.  i,  section  25, 
township  69  north,  range  5  west,  in  Lee 
county,  Iowa,  which  is  of  the  reasonable 
value  of  $8,000;  that  the  representations 
made  in  the  said  correspondence  induced  the 
plaintiff  to/  accept  said  August  Beach  in 
marriage;  that  the  said  misrepresentations 
made  by  the  said  defendant  Rosa  Beach, 
were  false  and  fraudulent,  and  tended  to  de- 
ceive, and  did  deceive,  the  plaintiff;  that 
not  until  long  after  their  marriage  did  she 
(the  plaintiff)  learn  that  her  husband,  Au- 
gust Beach,  was  not  the  owner  of  the  farm 
that  the  said  defendant,  Rosa  Beach,  led 
her  to  believe  belonged  to  him,  but  the 
same  belonged  to  the  said  defendant,  Rosa 
Beach,  and  that  her  husband  had  no  in- 
terest therein;  that  the  plaintiff,  by  said 
false  and  fraudulent  misrepresentations  of 
the  defendant,  Rosa  Beach,  has  been  dam- 
aged in  the  sum  of  $5,000.**  The  defendant 
did  not  challenge  the  sufficiency  of  the 
pleading  by  demurrer,  but  aiisw^red,  deny- 
ing generally  the  allegation^  thereof,  and 
further  pleaded  that  plaintiff  suffered  no 
damages  whatever  by  reason  cf  the  alleged 
representations.  After  the  verdict  was 
rendered,  the  defendant  filed  a  motion  in 
arrest  for  the  reason  that  the  petition  did 
not  state  a  cause  of  action.  She  also  filed 
a  motion  for  a  new  trial  based  upon  many 
grounds,  to  some  of  which  we  shall  refer 
during  the  course  of  the  opinion. 

Testimony  was  adduced  in  support  of 
every  allegation  of  the  petition,  and  the  first 
question  to  be  considered  is.  Docs  the  peti- 
tion state  a  cause  of  action? 

1.  In  law,  marriage  is  a  civil  contract, 
requiring  the  consent  of  parties  capable  of 
entering  into  other  contracts,  except  as 
otherwise  declared.  Code,  §  3139;  Brisbin 
V.  Huntington,  128  Iowa,  166,  103  N.  W. 
144,  5  Ann.  Cas.  931.  With  its  religious 
aspect  or  its  sanctity,  courts  have  nothing 
to  do.  The  law  of  marriage,  in  so  far  as 
property  interests  are  concerned,  is  founded 
on  business  principles,  in  which  the  utmost 
good  faith  is  required  from  all  the  parties, 
and  the  least  fraud  in  connection  therewith 
is  the  subject  of  judicial  cognizance. 

In  Piper  v.  Hoard,  107  N.  Y.  77,  1  Am. 
St.  Rep.  789,  13  N.  E.  629,  the  court  of 
appeals  of  New  York  said:  "To  say  of 
plaintiff's  mother,  therefore,  that  she  was 
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too  ready  to  marry  a  man  because  of  the 
money  he  had,  or  would  necessarily  leave  a 
child  of  the  marriage,  or  that  she  was  an 
adventuress,  induced  to  marry  solely  by 
fraudulent  representations  as  to  the  pecun- 
iary condition  of  her  husband,  does  not,  as 
I  have  said,  furnish  the  least  reason  for  re- 
fusing relief  to  plaintiff,  if  she  be  otherwise 
entitled  to  it.  If  her  mother  had  not  been 
induced  to  marry  by  any  such  pecuniary 
considerations,  clearly  no  cause  of  action 
would  exist.  It  is  because  such  considera- 
tions were  the  moving  ones,  and  were  in- 
duced by  the  fraud  of  defendant,  that  the 
plaintiff  bases  her  right  of  action.  There 
are  some  anomalies  in  the  law  relative  to 
contracts  or  negotiations  having  marriage 
for  their  consideration,  and  such  contracts 
are  based  upon  considerations  which  obtain 
in  no  other  contract.  The  family  relations 
and  their  regulations  are  so  much  a  matter 
of  public  policy  that  the  law  in  relation  to 
th-em  is  based  on  principles  not  applicable 
in  other  cases ;  and  all  business  negotiations 
have  marriage  for  their  end  are  regarded  in 
much  the  same  light  by  our  courts  Xhiw, 
a  particej>8  criminis  in  the  fratid  las  Itecn 
permitted  to  recover  in  his  'own  name 
against  one  who  was  no  more  guilty  than 
be,  when  the  marriage  had  taken  place  by 
reason  of  such  fraud." 

Even  though  it  be  said  that  the  parties 
take  each  other  for  better  or  for  worse,  it 
has  quite  frequently  been  held  that  a  woman 
who  is  deceived  into  entering  into  a  void 
marriage  with  a  man  already  married  may 
maintain  an  action  against  him  for  deceit. 
Morrill  v.  Palmer,  68  Vt.  1,  33  LJI.A.  411, 
33  Atl.  829,  and  cases  cited;  Blossom  v.  Bar- 
rett, 37  N.  Y.  434,  97  Am.  Dec.  747;  Pol- 
Icwk  V.  Sullivan,  53  Vt.  507,  38  Am.  Rep. 
702;  Sears  v.  Wegner,  150  Mich.  388,  14 
LJLA.(N.S.)  819,  114  N.  W.  224.  So,  too, 
it  has  been  held  that  a  man  who  induced 
another  to  marry  a  girl  by  false  representa- 
tions that  she  is  virtuous,  when,  in  fact, 
the  has  been  seduced  by  himself  and  has 
become  pr^nant,  is  liable  for  damages  in 
tn  action  by  the  husband  for  fraud.  Kujek 
r.  Goldman,  150  N.  Y.  176,  34  L.R.A.  156, 
55  Am.  St.  Rep.  670,  44  N.  E.  773. 

In  the  instant  case  the  charge  is  that, 
by  false  and  fraudulent  representations  as 
to  her  son's  ownership  of  land,  defendant 
deceived  the  plaintiff  and  induced  her  to 
marry  her  son,  to  her  damage,  etc. 

"In  Neville  v.  Wilkinson,  1  Bro.  Ch.  543 
(decided  in  1782),  the  plaintiff  was  the 
individual  who  desired  to  marry  his  coplain- 
tiff's  daughter,  and  he  and  the  defendant, 
who  was  an  attorney  to  whom  he  owed  a 
large  amount  of  money,  agreed  that  de- 
fendant should  represent  to  the  father  that 
the  debt  was  much  less  than  in  truth  it  was. 
4«  L.RJL(NJ3.) 


He  did  so,  and  after  marriage  he  brought 
an  action  on  a  bond  which  would  have  made 
the  debt  in  excess  of  the  amount  represent- 
ed, and  the  plaintiff,  the  particeps  criminis, 
was  permitted  to  succeed  in  an  action 
brought  by  him  and  his  father-in-law  to 
compel  the  surrender  of  the  bond.  .  .  . 
The  English  courts  have  held  that  a  person 
who,  by  acts  or  speech,  represents  property 
as  belonging  to  the  proposed  husband,  when 
the  possession  thereof  forms  an  inducement 
to  the  marriage,  shall  be  bound  to  make 
good  the  thing  in  the  manner  represented. 
Such  is  the  case  of  Montefiori  v.  Montefiori, 
1  W.  Bl.  363  (Easter  term  1762,  Mansfield, 
Ch.  J.).  The  facts  of  the  case  were  these: 
Montefiori  being  engaged  in  a  marriage 
treaty,  his  brother  Moses,  to  assist  him  in 
his  designs  and  represent  him  as  a  man  of 
fortune,  gave  him  a  note  for  a  large  amount 
of  money  as  the  balance  of  accounts  be- 
tween him  and  his  brother  Joseph,  which 
balance  he  acknowledged  to  have  in  his 
hands,  though  in  truth  none  existed.  This 
note  was. shown  by  Joseph  -to  tb,e  parents  of 
the  .Ihtelvlcd  wife,  and  "wa^  ir.  iik^ieisiient 
to  tte.  inUrriGge.  '  After  the  fnarriiBige,  Moses 
desired  to  reclaim  the  note  so  given  without 
consideration,  and  the  matter  was  referred 
to  arbitration,  and  the  arbitrators  awarded 
the  note  to  be  given  up,  which  Joseph  re- 
fused to  do,  and  the  case  then  came  up  on 
motion  for  an  attachment  against  Joseph 
for  nonperformance  of  the  award,  and 
Joseph  made  a  cross  motion  to  set  aside 
the  award.  Chief  Justice  Mansfield  held 
that  where  there  were  proposals  of  mar- 
riage, and  third  persons  represented  any- 
thing in  a  light  different  from  the  truth, 
even  though  by  collusion  with  the  husband, 
i  they  shall  be  bound  to  make  good  the  thing 
in  the  manner  in  which  they  represented 
it.  It  shall  be  as  represented  to  be,  and 
the  husband  alone  shall  be  entitled  to  re- 
lief, as  well  as  when  the  fortune  has  been 
specifically  settled  on  the  wife.  Atherly, 
in  his  work  on  Marriage  Settlements  (27 
Law  Lib.  chap.  34,  *484),  after  citing  the 
above  case,  says  that  the  principle  upon 
which  the  court  proceeds  in  such  cases,  when 
the  thing  is  not  actually  made  the  subject 
of  the  settlement,  must  be  this,  as  he  con- 
ceives, that,  as  the  wife  must  be  presumed 
to  agree  to  the  marriage  as  well  in  expecta- 
tion of  the  present  support  which  she  and 
her  children  will  receive  from  her  husband, 
as  of  the  provision  which  he  may  have  made 
for  them  after  his  death,  that  a  person 
who  has  been  at  all  concerned  in  raising 
such  expectation  shall  not  be  suffered  in  any 
wise  to  disappoint  it."  See  also  Piper  v. 
Hoard,  107  N.  Y.  76,  1  Am.  St.  Rep.  789, 
13  N.  E.  629,  in  which  Peckham,  J.,  said, 
among  other  things:     ".     .     .     Such  fraud 
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is  not  in  tbe  least  mitigated  in  its  character 
by  the  statement  that  it  consisted  of  fraud- 
ulent representations  made  to  a  woman  to 
induce  her  to  consent  to  a  marriage  in  which 
the  mercenary  motive  was  the  strong,  if  not 
the  only,  one.  The  fact  that  she  was  ready 
and  desirous  of  bettering  her  condition, 
even  though  it  was  by  a  mercenary  mar- 
riage, does  not  alter  the  other  fact  that  the 
defendant  enjoys  property  which  he  has 
acquired  by  successful  perpetration  of  a 
fraud,  and  which,  if  the  fraudulent  repre- 
sentations by  which  he  acquired  it  had  been 
true,  the  plaintiff  herein  would  bo  aerself 
entitled  to  enjoy  as  owner."  Again,  in  Ku- 
jek  V.  Goldman,  supra,  the  same  court  said : 
"It  is  difficult  to  see  why  a  fraud  which,  if 
practised  with  reference  to  a  contract  relat- 
ing to  property  merely,  would  support  an 
action,  should  not  be  given  the  same  effect 
when  it  involves  a  contract  affecting  not 
only  property  rights,  but  also  the  most 
sacred  relation  of  life.  Fraudulent  repre- 
sentations with  reference  to  the  amount 
of  prop^iTty/beloti^in^  ^to  either  party  to 
a  prVposad  -maroilg^)  ^raade*  by  is  ij^LiJBi  per- 
son for  the  piir'^dse  of^brkighig  li15oMt*tlie 
marriage,  are  held  to  constitute  an  action-^ 
able  wrong,  and  the  usual  remedy  is  to 
require  the  person  g^iilty  of  the  fraud  to 
make  his  representations  good.  Piper  v. 
Hard,  supra;  Montefiori  v.  Monteflori,  1 
W.  Bl.  363;  Atherly,  Marriage  Settlements, 
484.  In  such  cases  the  injury  is  more 
tangible,  and  the  measure  of  damages  more 
readily  applied,  than  in  the  case  before 
us,  but  both  rest  upon  the  principle  that 
he  who,  by  falsehood  and  fraud,  induces  a 
man  to  marry  a  woman,  is  guilty  of  a  wrong 
that  may  be  remedied  by  an  action,  the 
amount  of  damages  to  be  recovered  depend- 
ing upon  the  circumstances  of  the  particu- 
lar case." 

Indeed,  the  writer  of  the  article  on  Fraud 
in  20  Cyc.  says,  at  page  79,  that  instances 
where  the  guilty  person  has,  in  some  way, 
been  compelled  to  make  good  his  representa- 
tions, are  frequent,  citing,  among  other 
cases,  Neville  v.  Wilkinson,  1  Bro.  Ch.  543; 
Scott  V.  Scott,  1  Cox.  Ch.  Cas.  306.  The 
only  case  which  has  been  cited  as  holding 
to  the  contrary  is  Brennen  v.  Brennen,  19 
Ont.  Rep.  327.  That  was  an  action  brought 
by  a  wife  against  her  husband  and  his 
mother  and  father,  in  which  it  was  claimed 
that  the  father  and  mother  commenced  ne- 
gotiations with  plaintiff  for  the  purpose  of 
bringing  about  a  marriage  with  their  son, 
and  in  which  plaintiff  clamed  that  they 
"represented  .  .  .  that  the  said  Joseph 
Scott  Brennen  [their  son]  was  a  sober  man 
and  never  drank  any  intoxicating  liquor. 
That  he,  the  said  Joseph  Brennen,  was  and 
always  had  been  a  man  of  unblemished  mor- 
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al  character  and  reputation.  That  he,  tbe 
said  Joseph  Scott  Brennen,  was  a  member 
of  the  very  large  and  prosperous  firm  o! 
M.  Brennen  &.  Sons,  then  and  still  doing 
business  in  the  said  city  of  Hamilton.  That 
Jie,  the  said  Joseph  Scott  Brc'nnen,  had  an 
income  of  $3,000  per  annum.  That  he,  tb« 
said  Joseph  Scott  Brennen,  had  an  income 
of  $3,000  per  annum  over  and  above  the 
income  which  he  had  as  a  partner  in  the 
said  firm  of  M.  Brennen  &  Sons."  She  fur 
ther  alleged  that  these  representations  wen 
false  and  fraudulent,  and  made  with  intent 
to  deceive.  The  defendants  demurred,  and 
Falconbridge,  J.,  said:  '*The  law,  it  has 
been  observed,  makes  no  provision  for  the 
relief  of  a  blind  credulity,  however  it  maj 
have  been  produced;  per  Lord  Stowell  in 
Wakefield  v.  Mackay,  1  Phillim,  Eccl.  Rep. 
at  p.  137:  'Fraudulent  misrepresentations 
of  one  party  as  to  birth,  social  position, 
fortune,  good  health,  and  temperament  can 
not  vitiate  the  contract.  Schouler,  Dom. 
Rel.  §  23;  Ewing  v.  Wheatley,  2  Haag. 
Consist.  Rep.  175.  Nor  even  does  the  con- 
cealrtent' of -^  previous  unchaste  and  immonl 
behdvior  in  'general  vitiate  a  marriage,  for 
public  policy  is  said  to  'open  marriage  as 
the  gateway  to  repentance  and  virtue.'  The 
maxim  ca/oeat  emptor  seems  as  brutally 
and  necessarily  applicable  to  the  case  of 
marrying  and  taking  in  marriage  as  it  is  to 
the  purchase  of  a  rood  of  land  or  of  a 
horse.  A  fortiori  the  present  action  cannot 
be  maintained.  There  has  been  a  change 
of  the  position  of  the  parties  which  can 
never  be  revoked.  They  can  never  be  i^ 
placed  in  their  original  status;  and  it  would 
be  against  public  policy,  against  public 
morals,  and  fraught  with  the  greatest  dam 
age  to  the  most  sacred  of  the  domestic  re- 
lations, if  the  plaintiff  should  be  entitled  to 
succeed.  That  such  an  action  should  lie  is 
doubly  against  public  policy  in  this;  that. 
if  maintained  at  all,  I  see  no  reason  wly 
it  should  not  be  equally  maintainable 
whether  the  husband  and  wife  are  or  arv 
not  living  together  amicably,  so  that,  if  it 
be  a  wrong  sounding  in  damages  for  a 
woman  to  be  linked  for  life  to  a  man  of 
evil  moral  character,  the  astounding  spec- 
tacle could  be  presented  of  a  wife  launcfain;: 
from  the  shelter  of  her  husband's  house  an 
action  against  that  husband's  relatives  for 
misrepresenting  his  character  and  conduct 
before  his  marriage.  .  .  .  She  took  her 
chances  and  must  now,  as  far  as  this  court 
is  concerned,  read  into  her  contract  the 
words  *for  better,  for  worse,  for  richer,  for 
poorer.'  The  praise  of  the  father,  the  broth- 
er, and  particularly  of  the  mother  is  si^n- 
plex  cowmendatio  qucB  nan  ohliffat.  I  was 
impressed  by  the  difficulty  of  giving  anj 
proper  direction  to  the  jury  as  to  the  mea- 
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sure  of  damages  on  the  different  branches 
of  the  case.    Other  objections  to  plaintiff's 
right  to  recover  were  urged,  both  by  way  of 
demurrer  and  on  the  facts.    I  rest  my  judg- 
ment  on   the  want   of   precedent  for   such 
an  action,  and  on  its  being  clearly,  in  my 
opinion,  against  public  policy.    The  action 
will  be  dismissed,  with  costs."     As  will  be 
observed,  the  judge  writing  the  opinion  was 
not  advised  as  to  the  nature  of  the  authori- 
ties either  in  England  or  in  this  country. 
Doubtless,  the  representations  in  that  case 
as  to  the  character  of  the  son  were  not  ac- 
tionable, and  so  also  representations  as  to 
his  earning  capacity  would  not  support  an 
action.    But  it  does  not  follow  that  repre- 
sentations as  to  the  ownership  of  specific 
land,  in  which  the  wife,  immediately  upon 
the  marriage,  would  have  a  dowable  interest 
which  could  not  be  devested  save  by  her  own 
act,   particularly   if  it  were  homestead  in 
character,   would   not  be   actionable.      In- 
deed, all  the  cases  which  have  spoken  on  the 
subject  seem  to  hold  that  an  action  for  de- 
ceit will  lie.    The  chief  difficulty  in  such 
cases  lies  in  stating  any  rule  for  the  ad- 
measurement of  damages;  and  this  brings 
us  to  the  second  vital   proposition   relied 
upon  for  a  reversal. 

2.  The  trial  court  instructed  as  follows 
upon  the  measure  of  damages:     "(22)   If, 
from  the  evidence  under  the  law  as  defined 
in  the  instructions  given  you  by  the  court, 
the  jury   finds  a  verdict  in  favor  of  the 
plaintiff,  then  you  will  allow  the  plaintiff 
as  damages  one  third  of  the  present  market 
value  of  the  80-acre  farm  in  question,  as 
shown  by  the  evidence  introduced  on  this 
trial  bearing  upon  that  subject."       Mani- 
festly    this     instruction     wae     erroneous. 
Whether  or  not,  in  a  proper  action  in  equity, 
plaintiff  might  have  had  a  trust  declared 
in  the  land  for  her  use  and  benefit,  should 
she  have  survived  her  husband,  is  not  now 
before  us.    The  sole  question  is.  How  much 
is  she  entitled  to  by  way  of  damages  for 
the  deceit,  if  any,  practised  upon  her  ?   Had 
the  son   owned    the   land,    as    represented, 
plaintiff,  upon  her  marriage  to  him,  would 
have  had  nothing  more  than   an  inchoate 
ric^ht  of  dower  therein,  which  might  never 
have   become   consummate   because   of   her 
death  before  her  husband,  and  was  subject 
to  be  defeated  by  judicial  sale  during  her 
life.    At  most,  she  might,  perhaps,  have  had 
ft  homestead  right  of  which  she  could  nof 
have  been  deprived  during  life,  but  which- 
ceased,  so  far  as  she  was  concerned,  during 
her  life.    Doubtless  the  value  of  the  land 
might  be  considered  as  bearing  upon  the 
support  which   she  might  reasonably  have 
expected   during   life,    and   the    society    in 
which  she  might  have  moved,  and  the  sta- 
tion in  life  which  she  might  have  occupied. 
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But  it  is  manifestly  erroneous  to  give  her 
presently  the  full  one  third  of  the  market 
value  of  the  land,  as  if  she  were  entitled 
to  dower  consummate  therein,  as  damages 
due  to  defendant's  deceit.  That  she  was 
not  entitled  to,  nor  would  she  ever  have 
received,  it  in  person,  unless  her  husband 
died  before  she  did.  In  no  case  has  it  ever 
been  held  that  a  married  woman  is  entitled 
to  recover  the  value  of  her  one-third  interest 
in  her  husband's  estate,  while  such  third 
remains  inchoate.  Such  inchoate  right  will, 
of  course,  be  protected  in  a  court  of  equity, 
but  action  for  the  value  thereof  will  not  lie 
until  the  husband's  death.  The  plain  rea- 
son for  this  is  that  dower  is  inchoate  and 
may  never  vest.  Unless  she  survives  her 
husband,  it  does  not  vest,  and  she  is  not 
entitled  to  convert  this  inchoate  right  into 
cash,  even  as  against  a  wrongdoer.  No  cases 
are  cited  holding  to  a  contrary  doctrine, 
and,  if  any  such  were  to  be  found,  we  should 
not  be  inclined  to  follow  them.. 

The  damages  in  such  cases  are  to  be  found 
by  a  jury,  and  of  necessity  are  somewhat 
speculative  in  character.  We  have  already 
indicated  the  matters  which  may  be  con- 
sidered, and  these  are  all  subject  to  be  de- 
feated by  plaintiff's  death.  The  trial  court 
should,  in  its  instructions  upon  this  subject, 
indicate  what  might  be  considered  as  a 
present  loss  to  the  plaintiff  by  reason  of  the 
fact,  that  her  husband  did  not  own  the  land, 
and  such  as  the  evidence  shows  she  was  rea- 
sonably certain  to  lose  in  the  future,  de- 
pending somewhat  upon  her  expectancy  of 
life  and  the  expectancy  of  life  of  her  hus- 
band, and  leave  it  to  the  jury  to  find  what 
amount  will  make  good  her  loss,  present  and 
prospective. 

3.  The  eighth  •  instruction  given  by  the 
court  reads  as  follows:  "(8)  If  the  jury 
finds  from  a  preponderance  of  the  evidence 
that  the  defendant,  Rosa  Beach,  represented 
to  the  plaintiff  that  August  Beach  was  the 
owner  of  the  80  acres  of  land  in  question, 
then  such  representations  were  false,  and, 
if  the  jury  finds  that  plaintiff  relied  there- 
on in  becoming  the  wife  of  August  Beach, 
then  your  verdict  must  be  for  the  plaintiff." 
This  and  other  instructions  of  like  import 
were  erroneous  in  that  they  failed  to  include 
knowledge  of  the  falsity  of  the  statements 
and  intent  on  the  part  of  the  defendant  to 
deceive.  Of  course,  if  one  makes  a  false 
representation  knowing  it  to  be  false,  the 
law  infers  that  he  did  it  to  deceive  (Boddy 
V.  Henry,  126  Iowa,  31,  101  N.  W.  447)  ; 
but  the  general  rule  in  actions  at  law  for 
deceit  is  that  plaintiff  must  show  a  false 
representation  of  fact,  with  knowledge  of  its 
falsity  and  with  fhtent  to  deceive,  and  that 
the  person  to  whom  made  acted  upon  it  and 
thereby  suffered  an  injury.    Ley  ▼.  Metro- 
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politan  L.  Ins.  Co.  120  Iowa,  203,  94  N.  W. 
568;  Ayery  t.  Chapman,  62  Iowa,  144,  17 
N.  W.  454;  Allison  v.  Jack,  76  Iowa,  205, 
40  N.  W.  811;  Clement  v.  Swanson,  110 
Iowa,  106,  81  N.  W.  233;  Sylvester  v.  Hen- 
rich,  93  Iowa,  489,  61  N.  W.  942;  Gee  v. 
Moss,  68  Iowa,  318,  27  N.  W.  268;  Scroggin 
V.  Wood,  87  Iowa,  497,  54  N.  W.  437. 

4.  The  intent  of  the  defendant  being  a 
material  element  of  the  charge,  defendant 
should  have  been  permitted  to  testify  there- 
to. An  examination  of  the  record  also  con- 
vinces us  that  the  cross-examination  of 
plaintiff  was  too  narrowly  limited  by  the 
trial  court.  Some  other  errors  appear 
which  are  not  likely  to  arise  upon  a  retrial, 
and  we  do  not  stop  to  consider  them  at  this 
time. 

For  the  errors  pointed  out,  the  judgment 
must  be,  and  it  is,  reversed. 


BiASSACHUSETTS    SUPREME    JUDI- 
CIAIi  COURT. 

CHARLES  W.  CHRISTOPHER 

V. 

THOMAS  B.  AKIN. 

(214  Mass.  332,  101  N.  E.  971.) 

Slander  —  charging  employee  with  lar- 
ceny —  privilege. 

A  statement   by   an    employer   who   has 


been  compelled  to  pay  for  property  taken^ 
from  a  house  where  he  was  doing  work,  to 
an  employee  whom  he  discharges  because 
he  suspects  him  of  having  taken  the  prop- 
erty, and  from  whose  pay  he  has  deducted 
its  value,  in  response  to  a  question  as  to 
the  cause  of  the  deduction,  that  it  was  for 
property  which  the  employee  stole  on  the 
specified  job,  is  privileged,  although  made 
in  the  presence  of  other  employees. 

(May  19,  1913.) 


EpXCEPTIONS  by  defendant  to  rulings  of 
If  the  Superior  Court  for  Bristol  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  an  alleged  slander, 
which  resulted  in  a  verdict  for  plaintiff. 
Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Mayhew  R.  Hitch,  for  defendant: 

Where  defamatory  matter  is  published  in 
the  form  of  an  answer  made  to  inquiries  by 
the  plaintiff,  the  answer  is  privileged. 

Brow  V.  Hathaway,  13  Allen,  239;  Bill- 
ings V.  Fairbanks,  136  Mass.  177;  Billings 
V.  Fairbanks,  139  Mass.  66,  29  N.  £.  544; 
Remington  v.  Congdon,  12  Pick.  310.  13 
Am.  Dec.  431;  Rowland  v.  George  F.  Blake 
Mfg.  Co.  156  Mass.  543,  31  N.  E.  656;  How- 
land  V.  Flood,  160  Mass.  509,  36  N.  £.  482 ; 
25  Cyc.  392;  18  Am.  &  Eng.  Enc.  Law,  2d. 
ed.  1032. 

Some  jurisdictions  have  taken  the  view^ 
that  there  is  no  publication  for  which  an 
action  will  lie  if  it  is  solicited  or  induced  by 


Note,  *-  Lihel  and  slander :  privilege  as 
to  communications  mnde  in  response 
to  inquiries  hy  person  defamed. 

As  to  qualified  privilege  as  to  communi- 
cations to  employer  with  respect  to  em- 
ployee, see  note  to  Trimble  v.  Morrish,  16 
L.R.A.(N.S.)    1017. 

As  to  liability  growing  out  of  the  giv- 
ing or  refusing  of  information  affecting 
the  character  or  reputation  of  servant,  see 
note  to  Wabash  R.  Co.  v.  Young,  4  L.R.A. 
(N.S.)    1098. 

The  present  note  includes  only  civil  cases 
where  the  statement  complained  of  was 
made  at  he  request  of  the  one  defamed,  or 
his  authorized  agent,  and  a  claim  of  privi- 
lege was  raised.  The  note  does  not  include 
cases  passing  upon  the  pirviloge  of  com- 
munications made  at  the  request  of  pros- 
pective employers. 

It  may  be  laid  down  as  a  general  rule 
that  where  defamatory  matter  is  published 
in  response  to  inquiries  made  by  the  one 
defamed,  or  his  authorized  agent,  it  is 
qualifiedly  privileged,  if  it  does  not  go  be- 
yond the  scope  of  the  inquiries.  25  Cyc. 
392. 

In  the  following  cases,  statements  made 
at  the  request  of  the  one  defamed  were  held 
privileged:  Billings  v.  Fairbanks,  136 
Mass.  177  (charging  larceny,  where  plain- 
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tiff  introduced  subject  for  discussion)  ; 
Palmer  v.  Hummerston,  Cab.  &  £1.  3& 
(statement  imputing  larceny,  made  in  an- 
swer to  plaintiff's  question) ;  Newskey  v. 
Mundt,  4  Legal  Gaz.  230  (statement  by 
manager  of  park  in  response  to  inquiry 
why  admission  was  refused) ;  Laughlin  v. 
Schnitzer,  —  Tex.  Civ.  App.  — ,  106  S.  W. 
908  (landlord's  answer  to  tenant's  ques- 
tion as  to  why  she  was  requested  to  move)  ; 
Warr  v.  Jolly,  6  Car.  &  P.  497  (statement 
imputing  intemperance  to  minister,  made 
in  response  to  his  questions) ;  Haynes  v. 
Leland,  29  Me.  233  (statements  before 
church  committee  and  plaintiff's  attorney, 
at  his  request) ;  Remington  v.  Congdon,  2 
Pick.  310,  13  Am.  Dec.  431  (bona  fide 
charges  by  nonmember  of  church,  where 
plaintiff  consented  that  church  might  in- 
vestigate written  charges  against  him)  ; 
Patterson  v.  Frazer,  —  Tex.  Civ.  App.  — , 
79  S.  W.  1077  (where,  at  plaintiff's  solici- 
tation, language  was  usid  which,  in  con- 
nection witli  plaintiff's  statements,  imputed 
want  of  chastity) ;  Louisville  Times  Co.  v. 
Lancaster,  142  Ky.  122,  133  S.  W.  115.5 
(publication  of  retraction  of  newspaper 
article,  at  request  of  one  claiming  to  have 
been  libeled)  ;  Beeler  v.  Jackson,  64  Md. 
589,  2  Atl.  916  (bona  fide  statement  by  sta- 
tion agent,  made  in  reply  to  plaintifTs  in- 
quiry as  to  cause  of  discharge) ;  Middleby 
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inquiry  on  the  part  of  the  plaintiff,  although  | 
others  are  present. 

25  Cyc.  370  J  Brow  ▼.  Hathaway,  13 
Allen,  242;  Toogood  t.  Spyring,  1  Cromp. 
M.  &  R.  181,  4  Tyrw.  682,  3  L.  J.  Exch.  N.  S. 
347,  9  Eng.  Rul.  Caa.  55;  Billings  t.  Fair- 
banks, 136  Mass.  178. 

The  plaintiff  in  this  case  probably  com- 
plains of  the  word  "stole,"  but  any  form  of 
words  which  imputed  a  theft,  no  matter  how 
guarded,  would  have  been  just  as  action- 
able. 

Pond  ▼.  Hartwell,  17  Pick.  269. 

Morton,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  a  journeyman  painter 
in  the  employ  of  the  defendant,  and  was  at 


work  on  the  house  of  one  Tillinghast.  Til- 
linghast  complained  to  the  defendant  that 
some  of  his  men  had  stolen  a  putty  knife  and 
other  property  belonging  to  him.  The  defend- 
ant recompensed  Tillinghast  for  the  proper- 
ty, and  testified  that  he  was  told  by  one  of  his 
men  that  the  plaintiff  had  admitted  to  him 
that  he  took  the  putty  knife.  The  men  were 
paid  off  by  the  defendant  at  his  shop'  Satur< 
day  night, — ^their  time  being  made  up  to 
Wednesday.  Their  pay  was  handed  to  them 
in  envelops.  When  a  man  was  discharged 
his  envelop  contained  his  pay  up  to  Satur- 
day night.  The  plaintiff's  envelop  con- 
tained his  pay  in  full,  less  what  the  defend- 
ant had  paid  Tillinghast  for  the  property, 
with  a  bill  for  it.  There  were  four  or  five 
men  in  the  shop   waiting  to  be    paid    off, 


V.  Effler,  65  C.  C.  A.  355,  118  Fed.  261 
(statements  made  by  husband  in  response 
to  question  to  wife) . 

And  it  has  been  held  that  an  answer  alleg- 
ing that  the  plaintiff  consented  to  and  au- 
thorized the  publication  of  the  defamatory 
matter  complained  of  states  a  perfect  de- 
fense. Connors  v.  Collier,  65  Misc.  169,  119 
N.  Y.  Supp.  513. 

And  that  evidence  is  admissible  on  be- 
half of  the  defendant  in  a  libel  suit,  to 
show  that  a  statement  complained  of  was 
issued  with  the  consent  and  hj  the  author- 
ity of  the  plaintiff.  Schoepmn  v.  Coffey, 
162  N.  Y.  12,  56  N.  E.  502,  reversing  25 
App.  Div.  438,  49  N.  Y.  Supp.  627. 

In  some  cases  it  has  been  held  that  the 
maxim  non  fit  injuria  applies  in  case  of 
drfamatory  statements  which  are  made  at 
the  request  of  the  one  to  whom  they  relate. 
Shinglemeyer  v.  Wright,  124  Mich.  230,  50 
L.R.A.  129,  82  N.  W.  887  (where  plaintiff 
solicited  statement  and  sent  for  an  ofiicer 
to  be  present  to  hear  it) ;  Heller  v.  Howard, 
11  111.  App.  554  (repetition  of  former  state- 
ment at  plaintifTs  request,  in  presence  of 
third  person). 

And  where  the  one  defamed  procures  a 
communication  to  be  made  for  the  purpose 
of  founding  a  suit  thereon,  it  is  clear  that 
he  cannot  sustain  his  action. 

Thus,  no  action  can  be  maintained  an  ac- 
count of  a  communication  made  to  one  who 
acted  as  plaintiff's  agent,  and  who  pro- 
cured it  with  view  to  bringing  a  suit.  How- 
land  V.  George  F.  Blake  Mfg.  Co.  156  Mass. 
543,  31  N.  E.  656.  The  court  said:  "If 
the  defendant  i^  guilty  of  no  wrong  against 
the  plaintiff  except  a  wrong  invited  and 
procured  by  the  plaintiff^or  the  purpose  of 
making  it  the  foundation  of  an  action,  it 
would  be  most  unjust  that  the  procurer  of 
the  wrongful  act  should  be  permitted  to 
profit  by  it." 

And  to  the  same  effect  are  Miller  v.  Dono- 
van, 16  Misc.  453,  39  N.  Y.  Supp.  820;  and 
Stevenson  v.  Ward,  48  App.  Div.  291,  62 
y.  Y.  Supp.  717. 

It  is  also  held  that  defamatory  state- 
ments niade  at  the  request  of  the  authorized 
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agent  of  the  one  defamed  are  privileged. 
Wells  V.  Lindop,  13  Ont.  Rep.  434  (state- 
ment charging  larceny,  made  in  response 
to  wife's  authorized  demand  for  husband's 
pay) ;  Irish-American  Bank  v.  Bader,  59 
Minn.  329,  01  N.  W.  328  (statement  con- 
cerning standing  of  bank,  made  at  cashier's 
request) ;  Hopwood  v.  Thorn,  8  C.  B.  293, 
19  L.  J.  C.  P.  N.  S.  94,  14  Jur.  87  (state- 
ment concerning  minister,  made  in  answer 
to  authorized  communication  from  plain- 
tiff's friend). 

And  in  White  v.  Newcomb,  25  App.  Div. 
397,  49  N.  Y.  Supp.  704,  it  was  held  that 
if  the  defendant  was  induced  to  make  the 
statements  complained  of  by  reason  of  the 
false  representations  of  detectives  sent  by 
the  plaintiff  to  obtain  the  statements,  to 
the  effect  that  they  sought  the  information 
for  their  own  protection,  no  recovery  could 
be  had. 

And  in  Schultz  v.  Guldenstein,  144  Mich. 
636,  108  N.  W.  96,  where  the  evidence  as  to 
the  authority  of  the  plaintiff's  husband  to 
interview  the  defendant  on  her  behalf  wa» 
conflicting,  the  case  was  held  properly  sub- 
mitted to  the  jury,  with  instructions  that 
if  they  found  the  interviews  to  have  taken 
place  by  direction  of,  or  through  an  under- 
standing with,  the  plaintiff,  and  the  de- 
fendant nuide  honest  answers,  the  com- 
munications were  privileged. 

And  the  court  in  Melcher  v.  Beeler,  48 
Colo.  233,  139  Am.  St.  Rep.  273,  110  Pac. 
181,  remarked  that  alleged  defamatory 
statements  invited  or  procured  by  a  plain- 
tiff, or  a  person  acting  for  him,  will  not 
support  an  action  for  libel,  and  it  was 
held  that,  unless  satisfactorily  explained, 
the  jury  might  have  determined  that  one 
who  approached  another  and  requested  him 
to  write  a  letter  to  the  defendant  concern- 
ing the  standing  of  the  plaintiffs  was  act- 
ing for  the  latter  in  so  doing,  where  it  ap- 
peared that  the  writer  had  no  interest  m 
the  plaintiffs'  standing  or  in  their  line  of 
business,  that  he  wrote  the  latter  at  the 
request  of  a  person  who  could  not  be  found 
at  the  time  of  the  trial,  and  forwarded  the 
answer  to  such  person  as  directed,  and  the 
plaintiffs  testified  that  they  received  the  let- 
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when  it  came  the  plaintiff's  turn  to  be  paid. 
The  plaintiff  opened  his  envelop  and  count- 
ed the  money  and  found  the  bill.  The  plain- 
tiff testified  that  he  asked  the  defendant 
what  that  meant^  and  that  the  defendant 
said  in  response,  "Do  you  want  to  know  in 
front  of  all  these  men?"  and  he  said,  "Y*s," 
whereupon  the  plaintiff  testified  that  the  de- 
fendant said:  ''That  is  the  stuff  you  stole 
from  the  Tillinghast  job."  What  was  testi- 
fied to  by  the  plaintiff  as  having  been  said 
by  the  defendant  was  contradicted  by  the 
defendant  and  three  other  witnesses  who 
were  present.  What  the  defendant  testified 
that  he  said  was  that  "Tillinghast  had  com- 
plained to  me  that  certain  stuff,  had  been 
taken,  and  I  thought  he  took  it  and  the  bill 
was  for  that."  The  other  witnesses  stated 
in  substance  that  the  defendant  said  that 
the  bill  w^as  for  things  taken  from  the  Til- 
linghast job.  The  verdict  of  the  jury  must 
be  taken  to  have  settled,  however,  that  the 


plaintiff's  account  of  what  took  place  was 
the  correct  version. 

The  defendant  asked  the  presiding  judge 
in  substance  to  instruct  the  jury  that  any 
statements  by  the  defendant  imputing  theft 
would  be  privileged  if  made  in  explanation 
of  and  in  answer  to  a  request  by  the  plain- 
tiff to  know  what  the  bill  for  the  putty  knife 
and  other  articles  in  his  envelop  meant,  and 
if  made  after  the  defendant  had  asked  him 
if  he  wanted  him  to  tell  him  before  the 
people  in  the  shop  and  he  had  answered 
that  he  did.  The  judge  declined  to  instruct 
as  thus  requested,  but  instructed  the  jury 
in  substance,  amongst  other  things,  that  if 
the  defendant  had  said  to  the  plaintiff  that 
Tillinghast  had  missed  the  articles  and 
claimed  that  they  had  been  taken  by  the  de- 
fendant's men,  and  the  defendant  had  recog- 
nized the  claim  and  had  paid  Tillinghast, 
and  that  he  believed  that  they  had  been 
taken  by  the  plaintiff,  and  felt  that  he  had 
a  right  to  charge  them  to  him,    he   would 


ter  through  the  mail,  but  did  not  know  who 
sent  it. 

But  statements  made  by  one  when  ap- 
proached by  detectives  employed  by  an- 
other who  had  learned  that  statements  in- 
juriously affecting  him  were  in  circulation 
are  actionable,  if  untrue  or  made  reckless- 
ly, not  caring  whether  they  are  true  or 
false.  Rudd  v.  Cameron,  26  Ont.  L.  Rep. 
154,  Ann.  Gas.  1913  A,  618. 

And  the  demand  of  a  candidate  for  public 
office,  that  a  newspaper  which  had  stated 
that  there  were  numerous  reasons  why  he 
was  unfit  for  ofiice  should  name  those  rea- 
sons does  not  give  the  newspaper  the  right 
to  publish  malicious  falsehoods  concerning 
him.  Luzenberg  v.  O'Malley,  116  La.  699, 
41  So.  41. 

The  rule  that  defamatory  statements 
made  at  the  instance  and  request  of  the  one 
defamed  are  privileged  was  limited  in  Whar- 
ton V.  Chunn,  53  Tex.  Civ.  App.  124,  115 
8.  W.  887,  the  court  holding  that  it  did 
not  inure  to  the  benefit  of  one  who  was 
himself  the  author  of  a  defamatory  state- 
ment which  the  plaintiff,  at  the  time  the 
communication  complained  of  was  made, 
was  seeking  to  have  retracted. 

And  in  Richardson  v.  Gunby,  88  Kan. 
47,  42  L.R.A.(N.S.)  520,  127  Pac.  533,  it 
was  held  that  an  instruction  that  if  the 
communication  alleged  to  be  defamatory 
was  written  as  a  result  of  a  decoy  letter 
sent  to  the  defendant  by  a  third  person  at 
the  instance  of  the  plaintiff,  no  recovery 
could  be  had,  should  be  qualified  to  the  ex- 
tent that  if  the  plaintiff  set  the  inquiry  on 
foot  for  the  purpose  of  ascertaining  whether 
the  defendant  was  disseminating  evil  re- 
ports in  order  that  they  might  be  counter- 
acted, or  for  any  other  purpose  than  that 
of  laying  a  foundation  for  a  suit,  he  would 
not  be  estopped  from  maintaining  an  ac- 
tion. The  court  said:  "The  reason  why  a 
person  cannot  recover  in  such  a  case,  where 
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he  instigates  or  invites  the  libel,  is  that 
he  does  it,  as  charged  in  the  reply,  for  the 
purpose  of  predicating  an  action  for  dam- 
ages upon  it.  He  mav  not  thus  assist  in 
building  up  a  cause  oi  action  for  the  pur- 
pose of  gathering  the  fruitage  to  himself. 
If,  however,  the  plaintiff  instigated  or  set 
on  foot  the  inquiry  for  the  purpose  of  as- 
certaining whether  the  defendant,  or  the 
bank  of  which  he  was  president,  was  dis- 
seminating evil  reports  concerning  the  ce- 
ment company  or  its  officers,  in  order  that 
such  influences  might  be  counteracted,  or 
for  any  other  proper  purpose,^ and  not  for 
the  purpose  of  predicating  an  action  for 
damages  in  his  own  behalf,  he  was  not  es- 
topped from  maintaining  an  action."  And 
to  the  same  effect  is  Kott  v.  Stoddard,  38 
Vt.  25,  88  Am.  Dec.  633. 

So,  in  Griffiths  v.  Lewis,  7  Q.  B.  61,  14 
L.  J.  Q.  B.  N.  S.  197,  9  Jur.  370,  where  the 
plaintiff,  because  of  a  rumor  of  a  former 
defamatory  statement  charging  the  use  of 
false  weights,  inquired  of  the  defendant  if 
he  had  made  such  statements,  it  was  held 
that  the  defendant's  reply  that  he  had,  and 
that  the  plaintiff  had  used  such  weights 
for  many  years,  was  not  privileged.  Lord 
Denman  said:  "The  words  originally 
spoken  were  extremely  injurious  to  the 
plaintiff,  and  she  was  bound  to  inquire 
about  theAi.  Then  the  defendant,  in  answer 
to  her  inquiry,  not  only  says  that  he  made 
the  statement,  but  makes  it  again.  The 
question  raised  bjnihe  present  argument  is, 
in  reality,  whether  the  having  uttered  a 
slander  once  gives  a  privilege  to  repeat  it. 
It  has  been  the  constant  course  of  persons 
complaining  of  slander  to  ask  the  author 
whether  he  abides  by  the  imputation;  it 
has  been  considered  unsafe  to  bring  an  ac- 
tion without  doing  so.  No  case  goes  the 
length  of  laying  down  that  repetition  of  a 
calumnv  in  answer  to  such  a  question  is 
privileged."  J.  T.  W. 
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have  had  a  right  to  say  it,  and  there  would 
have  been  no  slander.  But  he  did  not  have 
a  right  to  say  to  the  plaintiff,  even  in  reply 
to  his  request  for  information  and  after  he 
had  agreed  that  he  might  tell  him  in  the 
presence  of  the  other  men,  that  he  (the 
plaintiff)  stole  them. 

We  do  not  think  that  the  law  of  priT- 
ileged  communications  is  to  be  interpreted 
•0  narrowly.  Whether  a  communication  is 
or  is  not  privileged  does  not  depend  so  much 
OB  the  manner  or  form  in  which  crime  is 
imputed,  where  the  alleged  slander  consists 
u  here  of  a  charge  of  crime,  as  on  the  oc- 
casion and  circumstances  under  which  the 
charge  is  made.  If  made  in  good  faith  in 
reference  to  a  matter  in  which  the  person 
making  it  is  immediately  interested,  and  for 
the  purpose  of  protecting  his  interest,  and 
in  the  belief  that  it  is  true,  and  without 
any  malicious  motive,  the  communication 
is  what  is  termed  privilege;  that  is,  the 
occasion  and  the  circumstances  under  which 
it  is  made  are  held  to  be  such  as,  if  nothing 
more  appears,  to  excuse  or  justify  the  state- 
ments that  are  made.  But  "if,"  as  said  in 
Brow  Y.  Hathaway,  13  Allen,  239,  242,  "un- 
secessary  publicity  be  given  to  the  state- 
ments, or  if  they  go  beyond  what  is  reason- 
able in  imputing  crime,  these  circumstanced 
may  tend  to  show  malice  in  fact;  as  well  as 
evidence  that  the  defendant  knew  them  to 
be  false,  or  had  no  sufficieent  reason  to  be- 
lieve them  to  be  true,  or  that  he  improperly 
sought  or  used  the  occasion  to  utter  the  de- 
famatory words.  But  however  strong  the 
evidence  from  these  sources  may  be,  and 
however  irresistible  the  conclusion  of  malice 
to  be  drawn  therefrom,  it  is  a  conclusion  of 
fact,  and  it  is  to  be  drawn  by  the  jury,  and 
not  bv  the  court." 

Applying  the  principles  thus  laid  down, 
we  think  that  the  jury  should  have  been  in- 
structed in  substance  as  requested.  There 
vas  evidence  tending  to  show  that  the 
charge  was  made  in  good  faith,  without  un- 
necessary publicity,  and  under  circum- 
stances which  the  plaintiff  himself  invited; 
that  the  defendant  believed  it  to  be  true; 
and  that  it  related  to  a  matter  in  which  he 
was  immediately  interested,  and  was  made 
for  the  purpose  of  protecting  his  interest. 
This  evidence,  if  believed,  would  warrant  the 
jnry  in  finding,  we  think,  that  a  case  of 
privil^ed  communication  was  made  out. 
See  Remington  v.  Congdon,  2  Pick.  310,  13 
Am.  Dec.  431. 

In  addition  to  the  instructions  that  were 
requested  and  refused,  exceptions  were  also 
taken  to  portions  of  the  charge,  on  the 
gronnd  that  they  assumed  a  state  of  the  evi- 
dence which  did  not  exist.  But  inasmuch  as 
the  exceptions  to  the  refusal  to  give  the 
inetmctions  requested  in  regard  to  the  mat- 
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ter  of  privileged  communications  must  b« 
sustained,  we 'do  not  deeiii  it  necessary  to 
consider  those  taken  to  the  portions  .of  ihe 
charge  thus  referred  to. 
Exceptions  sustained. 


NUBRASKA  SUPREMB  COURT. 

WILLIAM  R.  STOCKING  et  al. 

V. 

CITY  OF  LINCOLN,  Appt. 

(93  Neb.  798,  142  N.  W.  104.) 

Highway  «  change  of  grade  —  injury 
—  liabllUy. 

1.  Where  the  record  contains  no  compe- 
tent evidence  to  show  that  the  grade  of  a 
street  had  been  established  prior  to  the 
time  a  city  grades  a  street  from  its  natural 
to  a  lower  grade,  the  city  will  be  liable  to 
an  abutting  lot  owner  for  any  damages  in- 
flicted upon  him  by  such  change  of  grade. 

Same  —  destruction  of  trees. 

2.  And  in  such  a  case  the  removal  or  de- 
struction of,  or  damage  to,  trees  planted 
by  the  lot  owner  or  his  grantors  and  grow- 
ing upon  that  part  of  the  street  contiguous 
to  his  lot,  is  a  proper  element  of  damages 
so  far  as  it  may  effect  the  difference  in  the 
value  of  the  property  before  and  after  its 
change  of  grade. 

Appeal  —  instructions  —  error. 

3.  No  prejudicial  error  is  found  in  the 
instructions  given  or  in  the  denial  of  re- 
quests for  instructions  made  by  counsel  for 
the  defendant,  and  the  evidence  is  examined 
and  found  to  support  the  verdict  and  judg- 
ment. 

(May  17,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of   the    District    Court    for    Lancaster 
County    in    plaintiff^s    favor    in    an   action 
brought   to    recover   damages    for    injuries 
caused  by  a  street  improvement.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  F.   C.   Foster  and  D.   H.   Mc- 
Clenahan,  for  appellant: 
No  damage  could  be  allowed  for  improve- 

Headnotes  by  Hameb,  J. 

Note.  —  As  to  liability  of  a  municipality 
for  injury  to  abutting  property  from  change 
of  grade  of  street  under  constitutional  pro- ' 
vision  against  ''damaging"  private  property 
for  public  use  without  compensation,  see 
note  to  Dickerson  v.  Okolona,  36  L.R.A. 
(N.S.)  1194.  As  stated  in  that  note  the 
earlier  cases  relating  to  the  initial  estab- 
lishment of  a  grade  are  discussed  in  the 
notes  in  23  L.R.A.  658  and  7  L.R.A.(N.S.) 
108. 

As  to  duty  of  property  owner  to  miminize 
damage  from  change  ot  grade,  see  note  to 
Lexington  v.  Chenault,  44  L.R.A.(N.S.)  301. 
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menU  or  trees  for  the  grading  of  Vine 
street  or  the  lowering  of  the  sidewalk  space. 

Gafney  t.  San  Francisco,  72  CaL  146,  13 
Pac.  467;  Gonklin  v.  Keokuk,  73  Iowa,  348, 
86  N.  W.  444;  Elliott,  Roads  k  Streets,  3d 
ed.  §  879;  Baker  v.  Normal,  81  111.  108; 
Mt.  Carmel  v.  Shaw,  165  111.  37,  27  L.R,A. 
680,  46  Am.  St.  Rep.  311,  39  N.  E.  584; 
Chicago  V.  Noonan,  121  111.  App.  185; 
Castleberry  v.  Atlanta,  74  Ga.  164;  Chase 
V.  Oshkosh,  81  Wis.  313,  15  L.R.A.  653,  29 
Am.  St.  Rep.  898,  51  N.  W.  560;  Murray 
V.  Norfolk  County,  149  Mass.  328,  21  N.  E. 
767;  Scott  V.  Marshall,  110  Mo.  App.  178, 
86  S.  W.  98;  Gallaher  v.  Jefferson,  125 
Iowa,  324,  101  N.  W.  124;  Rosenthal  v. 
Goldsboro,  149  N.  C.  128,  20  L.R.A.(N.S.) 
809,  62  S.  E.  905,  16  Ann.  Cas.  639. 

Messrs.    C.    C.    Flansbnrg   and    Lt,    A. 

Flansburg  also  for  appellant. 

Messrs.  George  W.  Berge  and  C.  J. 
Campbell,  for  appellees: 

Plaintiffs  can  recover  where  improve- 
ments are  made  after  grade  is  established. 

Groff  T.  Philadelphia,  150  Pa.  694,  24 
Atl.  1048;  Davis  v.  Missouri  P.  R.  Co.  119 
Mo.  180,  41  Am.  St.  Rep.  649,  24  S.  W. 
777;  O'Brien  v.  Philadelphia,  30  Am.  St. 
Rep.  844,  note;  Omaha  v.  Williams,  62  Neb. 
43,  71  N.  W.  970;  Omaha  v.  Flood,  67  Neb. 
124,  77  N.  W.  379. 

The  city  is  liable  for  negligent  execution 
of  legal  right. 

Perry  v.  Worcester,  66  Am.  Dec.  438; 
note;  Sheehy  v.  Kansas  City  Cable  R.  Co. 
4  Am.  St.  Rep.  401,  note;  Harmon  v.  Oma- 
ha, 17  Neb.  648,  62  Am.  Rep.  4^,  23  N. 
W.  503 ;  West  Covington  v.  Schultz,  16  Ky. 
L.  Rep.  831,  30  S.  W.  410,  660;  Denver 
v.  Vernia,  8  Colo.  399,  8  Pac.  656;  Omaha 
V.  Flood,  67  Neb.  124,  77  N.  W.  379;  Sla- 
baugh  V.  Omaha  Electric  Light  &  P.  Co.  87 
Neb.  805,  30  L.R.A.(N.S.)   1084,  128  N.  W. 

505. 

« 

Hamer,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  owners  of  lot 
20,  in  block  6,  in  Vine  street  addition  tp  the 
city  of  Lincoln,  for  damages  to  their  prop- 
erty caused  by  the  grading  of  Vine  and 
Twenty-third  streets  in  said  city.  The  lot 
in  question  is  on  the  northwest  comer  of 
the  intersection  of  said  streets,  and  the 
property  faces  south.  Vine  street  runs  east 
and  west  along  the  south  end  of  the  prop- 
erty, and  Twenty-third  street  runs  north 
and  south  on  the  east  side  of  the  plain- 
tiff's lot.  The  plaintiffs  became  the  owners 
of  the  property  on  or  about  the  11th  day 
of  September,  1907.  The  grading  in  ques- 
tion was  done  by  the  city  in  1910.  The 
record  shows  that  plaintiffs'  trees  growing 
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between  the  curb  and  the  lot  line  on  Vine 
and  Twenty-third  streets  were  dug  up  and 
removed,  the  sidewalk  space  was  lowered 
from  the  3  to  6  feet  below  the  surface  of 
the  lot,  and  the  plaintiffs  sustained  other 
damages  by  reason  of  the  grading  in  ques- 
tion. There  was  a  trial  to  a  jury  and  a 
verdict  against  the  city  on  which  judgment 
was  rendered  for  the  plaintiffs  for  $425. 
The  city  appeals. 

It  is  contended  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict.  Ida  Lein- 
berge .  testified  that  after  the  excavation 
was  made  the  lot  at  the  intersection  of 
Twenty-third  and  Vine  streets  was  about 
5  feet  higher  than  the  street.  Her  evidence 
is  sustained  by  the  testimony  of  William 
R.  Stocking  and  T.  J.  Hensley,  the  street 
commissioner,  the  latter  fixing  the  distance 
at  4^  feet.  The  testimony  concerning  the 
damage  done  is  in  direct  conflict.  An  ex- 
amination of  the  record  fails  to  disclose 
any  negligence  on  the  part  of  the  city  in 
the  manner  of  doing  the  work.  The  grading 
done  seems  to  have  been  necessary.  It  was 
also  necessary  to  lower  the  sidewalk.  The 
witness  Ida  Leinberge  testified  that  in  order 
to  lower  the  sidewalk  it  was  necessary  to 
remove  the  trees.  The  assistant  .engineer. 
Bates  testified  on  behalf  of  the  city  that 
the  grade  as  made  is  the  proper  grade;  that 
the  sidewalks  were  left  in  good  condition 
after  the  city  completed  its  work.  His  tes- 
timony as  to  the  grading  and  cutting  down 
of  the  sidewalk  space  does  not  vary  in  sub- 
stance from  that  given  by  the  witnesses  for 
the  plaintiffs. 

It  is  claimed  by  counsel  for  the  appellant 
that  there  was  error  at  the  trial  because  the 
court  admitted  evidence  which  allowed  the 
jury  to  consider  damages  to  improvements 
by  reason  of  the  grading  of  Vine  street, 
and  Twenty-third  street  and  the  lowering 
of  the  sidewalk  space  and  digging  up  and 
removing  the  trees.  It  is  the  defendant's 
contention  that  "no  damage  can  be  allowed, 
as  the  city  was  the  owner  of  the  street  in 
fee,  and  that  the  trees  were  the  property  of 
the  city."  As  we  understand  the  matter, 
it  is  this :  When  the  grading  and  lowering 
of  the  sidewalk  space  has  been  done,  what 
is  the  damage,  if  any,  to  the  plaintiffs? 
Section  21,  art.  1,  of  the  Constitution  reads: 
"The  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation therefor." 

In  Omaha  v.  Flood,  57  Neb.  124,  77  N. 
W.  379,  it  was  held  that,  where  property 
fronting  on  a  public  street  is  damaged  by 
the  method  or  manner  adopted  by  the  au- 
thorities of  a  municipal  corporation  in  per- 
manently grading  such  street,  the  corpora- 
tion is  liable  to  the  owner  of  such  property 
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for  such  damages.  In  such  case  the  owner's 
measure  of  damages  is  the  depreciation  in 
value  of  his  property  caused  by  the  con- 
fltruction  and  permanent  maintenance  of 
the  grade. 

In  Bronson  v.  Albion  Teleph.  Co.  67  Neb. 
Ill,  80  L.R.A.  426,  93  N.  W.  201,  2  Ann. 
Cas.  639,  it  was  held  that  where  an  abut- 
ting owner  has  planted  trees  along  the  street 
adjacent  to  his  property,  under  the  terms 
of  a  city  ordinance  pursuant  to  statutory 
provisions,  a  telephone  company  which  re- 
moves, destroys,  or  injures  such  trees  in 
erecting  poles  and  wires  under  its  franchise 
ifl  liable  for  the  resulting  damage,  even 
though  no  unnecessary  injury  is  inflicted. 
In  the  body  of  the  opinion  in  that  case  it  is 
:iaid:  'The  right  of  an  abutting  owner  to 
maintain  shade  trees  upon  or  overhanging 
the  sidewalk  is  general  and  well  recognized." 

In  Slabaugh  v.  Omaha  Electric  Light  & 
P.  Co.  87  Neb.  805,  30  L.R.A.(N.S.)  1084, 
128  N.  W.  505,  this  court  held  that  the 
electric  light  company  was  liable  to  the 
abutting  lot  owner  who  plants  trees  in  that 
part  of  the  street  contiguous  to  his  lot,  for 
all  damages  accruing  to  the  lot  by  reason 
of  trimming  and  injuring  the  trees.  Chief 
Justice  Reese  in  concurring  said:  "The 
trees  were  rightfully  growing  on  and  in  con- 
nection with  plaintiff's  property  at  the  time 
the  aUeged  franchise  was  granted.  Accord- 
ing to  the  usual  course  of  nature,  those 
trees  would  grow  up.  As  well  might  de- 
fendant have  chopped  them  down  in  antici- 
pation of  their  natural  upward  growth  as 
to  wait  until  they  had  become  more  valu- 
able, and  then,  without  consent  or  payment, 
and  by  the  force  and  authority  of  might, 
practically  ruin  them.  The  rights  of  per- 
ions  ought  to  be  held  just  as  sacred  as  the 
rights  of  property,  and  of  the  single  indi- 
vidual as  sacred  as  those  of  the  multitude." 
Letton  J.,  in  concurring  in  the  conclusion, 
nid,  among  other  things:  "I  am  further 
of  opinion,  to  quote  the  language  of  the 
opinion  in  Southern  Bell  Teleph.  Co.  v. 
Francis,  109  Ala.  224,  31  L.R.A.  103,  55 
Am.  St.  Rep.  930,  19  So.  1,  that,  'if  the  city 
or  other  corporation  invested  with  the  right 
of  eiuinent  domain,  acting  under  munici- 
pal authority,  proceeds  to  cut  or  trim  trees 
planted  on  a  sidewalk  by  the  owner  of  abut- 
ting property  under  lawful  authority,  when 
so  necessity  for  such  cutting  exists,  or  when 
the  cutting  clearly  exceeds  the  necessity, 
and  consequential  injury  results  therefrom 
to  such  abutting  property,  the  owner  will 
have  his  appropriate  remedy  at  law  to  re- 
dress the  injury.' " 

In  Hammond  v.  Harvard  City,  31  Neb. 
635,  48  N.  W.  462,  this  court  said:  *1t  was 
formerly  held,  in  accordance  with  some  part 
of  the  instructions  giTen  in  the  case,  that» 
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'when  a  city,  in  the  reasonable  exercise  of 
an  authority,  under  its  charter,  establishes 
a  grade  for  its  streets,  and  works  them  ac- 
cordingly, there  being  no  provision  of  law 
for  the  payment  of  damages,  no  action  will 
lie.'  This  was  the  law  in  1873,'  and  was 
so  held  in  the  case  of  Nebraska  City  v. 
Lampkin,  6  Neb.  27.  But  the  Constitution 
of  1875,  now  in  force,  provided  a  different 
rule.  The  text  of  §  21  of  the  Bill  of  Rights 
now  is  that  'the  private  property  of  no  per- 
son shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor.' " 

It  is  proper  to  remark  that  not  all  the 
states  contain  that  clause  of  the  Nebraska 
Constitution  relating  to  the  liability  incur- 
red because  property  is  "damaged"  by  the 
act  complained  of. 

In  O'Brien  v.  Philadelphia,  150  Pa.  589, 
30  Am.  St.  Rep.  832,  24  Atl.  1047,  the  ques- 
tion of  law  reserved  was  "whether  a  plain- 
tiff who  has  built  a  house  upon  his  lot  in 
conformity  with  the  existing  physical  grade 
of  an  old  and  open  public  highway  can  re- 
cover damages  from  the  city  of  Philadelphia 
for  depredation  in  the  value  of  the  property 
occasioned  by  changing  the  de  facto  physical 
elevation  of  the  highway  in  front  of  the  lot 
to  conform  to  a  plan  regulation  legally  con- 
firmed after  the  building  of  the  house;  said 
pUn  being  the  first  regulation  of  griule  and 
differing  from  the  de  facto  physical  eleva- 
tion of  the  old  highway  in  front  of  the  lot." 
There  was.  judgment  for  the  plaintiff  on  the 
verdict.  The  court  said :  "If  any  regard  is 
to  be  had  for  the  constitutional  mandate 
that  'municipal  and  other  corporations 
.  .  .  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the 
construction  or  enlargement  of  their  works, 
highways,  or  improvements,'  we  are  at  a 
loss  to  see  how  the  learned  judge  could  do 
otherwise  than  decide  the  reserved  ques- 
tion as  he  did.  Nobody  conversLi^it  with  the 
history  of  the  constitutional  provision  above 
quoted  can  entertain  any  doubt  that  it  was 
intended  to  provide,  inter  aZia,  for  the  class 
of  cases  of  which  O'Connor  v.  Pittsburgh, 
18  Pa.  187,  is  a  conspicuous  example.  It 
has  uniformly  been  so  regarded  from  the 
date  of  its  adoption  until  the  present  time. 
It  is  a  fact,  conclusively  established  by  the 
verdict,  that,  as  a  direct  consequence  of  the 
elevation  of  grade  immediately  in  front  of 
plaintiff's  property,  its  market  value  was 
lessened  at  least  to  the  extent  of  $240;  but 
it  is  gravely  suggested  that  'such  a  damnum 
is  not  necessarily  an  injuria*  and  hence 
plaintiff  is  remediless.  That  principle  has 
no  application  to  the  class  of  cases  to  which 
this  belongs.  To  hold  that  it  has  would 
defeat  one  of  the  objects  of  the  constitu- 
tional mandate  in  question,  and  virtually 
overrule  several  well-considered  cases.    We 
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do  not  propose  to  do  either.  .  .  .  Again, 
in  New  Brighton  t.  Peirsol,  107  Pa.  280,  the 
claim  was  hj  a  lot  owner  for  a  second 
change  of  grade  after  he  purchased  the  lot. 
This  court,  holding  that  he  was  entitled  to 
recover,  said :  The  claim  now  is  for  change 
.  of  grade  made  since  defendant  in  error  pur- 
chased, and  for  damages  sustained  by  work 
done  since  the  adoption  of  the  Constitution.' 
In  Ogden  v.  Philadelphia,  143  Pa.  430,  22 
Atl.  604,  the  claim  was  for  damages  caused 
by  grading  North  street.  After  stating  the 
undisputed  facts  were  'that  the  first  grade 
.  .  .  was  established  on  the  city  plan  in 
1871,  but  nothing  was  done  on  the  ground 
until  1887,'  our  Brother  Mitchell  says:  'For 
the  establishment  of  the  grade  of  1871  there 
was  no  right  of  action.  .  .  .  Philadel- 
phia T.  Wright,  100  Pa.  235.  Therefore  the 
statute  of  limitations  could  not  begin  to 
run  from  that  date.  But  the  Constitution 
of  1874,  art.  16,  §  8,  gave  a  right  to  owners 
to  have  compensation  for  property  injured, 
as  well  as  for  property  taken  by  municipal 
and  other  corporations  in  the  construction 
or  enlargement  of  their  works,  ^he  right 
of  action  which  this  section  gives  is  clearly 
for  the  actual  establishment  of  the  grade 
on  the  land.  The  general  rule  is  that  the 
cause  of  action  arises  when  the  injury  is 
complete,  and  this  has  been  uniformly  ap- 
plied to  the  taking  of  property  ior  public 
use,  from  the  case  of  Schuykill  Nav.  Co.  v. 
Thobum,  7  Serg.  &  R.  411,  down  to  the 
present  day.' " 

When  the  property  of  an  abutting  owner 
is  damaged  by  the  establishment  of  a  grade 
of  a  street  for  the  first  time,  changing  it 
from  the  natural  grade,  such  property  is 
"damaged"  within  the  meaning  of  the  Con- 
stitution, as  much  as  it  is  by  reason  of  low- 
ering the  grade  of  the  street  as  previously 
established.  Werth  v.  Springfield,  78  Mo. 
107;  Hutchinson  v.  Parkersburg,  25  W.  Va. 
226;  Sheehy  v.  Kansas  City  Cable  R.  Co. 
04  Mo.  674,  4  Am.  St.  Rep.  396,  7  S.  W.  579 ; 
New  Brighton  v.  United  Presby.  Church,  96 
Pa.  331 ;  Hendrick's  Appeal,  103  Pa.  358. 

Defendant  further  contends  that  plaintiffs 
acquired  title  to  the  lot  in  question  since 
the  grade  of  Vine  street  was  established,  and 
therefore  that  they  cannot  recover  for  dam- 
ages to  their  improvements,  and  in  support 
of  that  contention  Omaha  v.  Williams,  52 
Neb.  40,  71  N.  W.  970,  is  cited.  As  we  view 
the  record,  the  city  failed  to  show  by  any 
competent  evidence  that  a  grade  had  been 
legally  established  on  that  portion  of  Vine 
street  abutting  on  the  plaintiff's  lot  at  any 
time  prior  to  the  time  the  grading  in  ques- 
tion was  done.  It  follows  that  the  rule 
contended  for  has  no  application  to  the  facts 
of  this  case. 

We  have  examined  the  instructions  given, 
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as  also  the  requests  for  instructions  which 
were  denied,  and  the  other  errors  alleged. 
We  are  unable  to  find  any  alleged  error 
which  seems  to  us  to  be  prejudicial  to  the 
rights  of  the  defendant.  W^e  are  unable  to 
say  that  the  verdict  of  the  jury  is  wrong. 
It  was  upon  a  conflict  of  evidence,  and  ap- 
parently the  evidence  fully  sustains  it. 

The  judgment  of  the  District  Court    is 
affirmed. 

Sedgwick  and  Ijetton,   J  J.,  concur    in 
conclusion. 


AfASSAGHUSBTTS     SUPREME    JUDI- 
CIAIi  COURT. 

MATTHEW    J.    McQILLVRAY,    by    Next 

Friend, 

V. 

EMPLOYERS'    LIABILITY    ASSURANCE 
CORPORATION. 

(214  Mass.  484,  102  N.  K  77.) 

Judgment  «  res  judicata  —  third  per- 
0on. 

1.  A  judgment  entered  in  favor  of  a 
minor  employee  against  his  employer  in  a 
suit  by  his  next  friend,  who  was  fraudu- 
lently induced  by  the  employer's  insurer 
to  bring  an  action  for  a  nominal  amount, 
is  not  a  bar  to  an  action  by  the  minor  to 
hold  the  insurer  liable  for  the  fraud. 

Fraud  —  inducing  entry  of  judgment 
—  liability. 

2.  An  insurer  of  an  employer  who  fraudu- 
lently induces  the  guardian  of  a  minor  em- 
ployee injured  by  the  employer's  negligence, 
to  bring  an  action  for  the  injuries  for  a 
nominal  sum,  and  secures  entry  of  the  judg- 
ment therein,  is  liable  to  the  minor  for  the 
full  amount  of  the  actual  damages  caused 
by  the  injury. 

(May  22,  1913.) 

REPORT  by  the  Superior  Court  for  Essex 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  after  finding  in  defendant's 
favor  in  an  action  brought  to  recover  dam- 
ages for  fraud  in  securing  a  release  of  a 
right  of  action  for  personal  injuries.  Judg- 
ment  for   plaintiff. 

The  facts  are  stated  in  the  opinion. 
Mr.  William  A.  Pew,  for  plaintiff: 
The  judgment  in  the  inferior  court  is  no 

Note,  —  Right  of  action  against  third 
person  for  fraud  inducing  one  to  suh- 
mit  to  a  judgment  less  favorahle  tt> 
him  than  he  xvas  entitled  to. 

While  no  other  case  directly  in  point  has 
been  found,  aside  from  McGillvray  v.  Em- 
ployers* Liability  Assus.  Corp.,  it  is  well 
settled  that  ''strangers  to  a  record,  neither 
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bar  to  the  present  suit,  because  there  is 
neither  identity  of  parties,  subject-matter, 
or  cauBe  of  action. 

Whittier  v.  Collins,  16  R.  I.  90,  2  Am. 
St.  Rep.  879,  23  Atl,  47. 

Messrs.  Henry  C.  Sawyer  and  William 
Harold  Hitchcock  for  defendant. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  minor  sixteen  years 
old.  While  in  the  employ  of  the  Cape  Ann 
Tool  Company  he  suffered  a  serious  per- 
sonal injury,  for  which,  as  we  must  now 
take  it,  he  had  a  right  to  recover  damages 
from  that  company  to  the  amount  of  $3,500. 
The  defendant  had  insured  that  company 
against  such  a  liability.  By  means  of  a 
gross  fraud  practised  by  the  defendant's 
authoriased  agent,  the  plaintiff's  father  was 
induced  to  consent  to  the  bringing  of  an 
action  in  the  plaintiff's  name  by  his  father 
as  next  friend,  against  the  tool  company, 
with  an  ad  damnum  of  $300.  Such  an  ac- 
tion was  brought  by  one  member  of  a  firm 
of  attorneys,  of  which  the  other  member 
was  general  counsel  for  the  defendant,  this 
defendant  paying  therefor.  The  other  mem- 
ber of  that  firm  appeared  for  the  tool  com- 
pany. In  pursuance  of  the  same  fraud,  the 
defendant,  through  its  agent,  secured  the 
signature  of  the  plaintiff's  father  to  a  power 
of  attorney  authorizing  the  bringing  of  the 
action  that  has  been  mentioned,  to  an  agree- 
ment for  the  entry  of  judgment  and  satis- 
faction of  judgment  for  $200,  and  to  a 
paper  purporting  to  be  a  release  of  all  the 
minor's  rights  against  the  tool  company  on 
account  of  the  injury.  Then,  in  that  action, 
an  entry  was  made  of  judgment  for  the 
plaintiff  for  $200  without  costs,  and  judg- 
ment satisfied.    No  money  has  been  paid  to 


the  plaintiff,  and,  of  course,  none  ever  can 
be  collected,  on  that  judgment. 

The  questions  are  whetlier  that  judgment 
Is  a  bar  to  the  present  act^ion,  and,  if  not^ 
whether  the  plaintiff  has  a  right  to  prove 
his  actual  damages. 

There  is  no  doubt  that  a  judgment  ren- 
dered by.  a  court  of  competent  jurisdiction 
is  conclusive  between  the  parties  and  all 
who  are  in  privity  with  them.  But  the 
defendant  was  neither  a  party  nor  a  privy 
to  the  action  in  which  the  judgment  was 
entered.  It  is  not  binding  against  tliis  de- 
fendant nor  in  its  favor.  Until  reversed 
or  set  aside,  although  procured  without  the 
knowledge  of  the  plaintiff,  and  by  means  of 
a  mere  fraud  practised  upon  his  fatlier 
while  acting  as  his  next  friend,  it  is  binding 
upon  the  parties  to  it.  Wallace  v.  Boston 
Elev.  R.  Co.  194  Mass.  328,  80  N.  E.  461; 
Finneran  v.  Leonard,  7  Allen,  54,  83  Am. 
Dec.  666;  White  v.  Merritt,  7  N.  Y.  352, 
57  Am.  Dec.  527;  Clark  v.  Southern  Can 
Co.  116  Md.  85,  36  L.R.A.(N.S.)  980,  81 
Atl.  271.  But  it  works  no  estoppel  upon 
the  plaintiff  in  favor  of  the  present  defend- 
ant. This  was  declared  by  the  court  in 
one  of  the  cases  relied  on  by  the  defendant, 
bunlap  V.  Glidden,  31  Me.  435,  437,  52 
Am.  Dec.  625.  And  see  Old  Dominion  Cop- 
per Min.  &  Smelting  Co.  v.  Bigelow,  203 
Mass.  159,  200,  40  L.R.A.(N.S.)  314,  et 
seq.,  89  N.  E.  193,  and  the  cases  collected 
in  23  Cyc.  120  et  seq. 

The  plaintiff  has  not,  by  his  declaration 
or  in  the  subsequent  proceedings  in  this 
action,  set  up  the  former  judgment  as  hav- 
ing any  binding  effect,  except  as  between 
himself  and  the  tool  company.  He  admits 
its  validity  as  between  himself  and  the  tool 
company;  but  he  rightly  contends  that,  as 
between  himself  and  this  defendant,  it 
constitutes  no  estoppel.    That  differentiates 


parties  thereto  nor  in  privity  with  the  par- 
tics,  are  not  estopped  by  the  judgment,  nor 
can  they  take  advantage  of  it  as  a  bar." 
23  Cyc.  1207. 

In  Morris  v.  Travelers'  Ins.  Co.  189  Fed. 
211,  however,  which  waa  an  action  by  an 
employee  against  a  company  which  had  in- 
sured his  employer  against  liability  for  in- 
juries to  employees,  and  against  the  em- 
ployer,— ^the  latter  (a  corporation)  having 
been  dissolved  and  gone  out  of  business, — 
to  recover  damages  for  personal  injuries 
caused  by  the  negligence  of  the  employer, 
in  which  action  it  was  alleged  that  the 
plaintiff,  by  the  fraud  and  deceit  of  the  de- 
fendants had  been  deprived  of  his  day  in 
court,  and  his  right  to  recover  adequate 
damages  for  his  injuries,  in  that  the  de- 
fendants had  fraudulently  and  deceitfully 
caused  an  action  to  be  brought  in  the  name 
of  the  plaintiff  and  of  another  as  his  next 
friend,  without  their  knowledge,  consent, 
or  direction,  and  by  fraudulent  representa- 
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tions  had  obtained  from  them  a  stipulation 
from  the  entry  of  judgment  for  a  sum  which 
was  only  one  fiftieth  of  the  amount  of  the 
damages  to  which  the  plaintiff  was  entitled, 
etc., — it  was  held,  on  demurrer,  that  this 
was  not  a  proper  proceeding  to  attack  the 
judgment  referred  to,  and  that  the  allega- 
tions were  too  indefinite  to  require  the 
defendant  insurance  company  to  plead  fur- 
ther. The  court  said:  "The  serious  ques- 
tion presented  is  whether  or  no  this  is  a 
collateral  proceeding.  The  gist  of  this 
declaration  is  the  defendant's  alleged  negli- 
gence and  the  plaintiff's  damages.  This  old 
judgment  seems  to  stand  in  the  plaintiff's 
way  of  obtaining  a  new  judgment  for  a 
larger  sum,  so  he  asks  that  in  some  form 
the  facts  relating  to  that  old  judgment  be 
tried  out,  and,  if  found  to  be  fraudulent, 
that  he  may  then  proceed,  with  the  trial  of 
the  main  issue.  This  seems  to  me  a  col- 
lateral attack  upon  the  old  judgment." 

A.  C.  W. 
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this  case  from  those  relied  On  by  the  defend- 
ant. Engstrom  v.  Sherburne,  137  Mass. 
153;  Smith  v.  Abbott,  40  Me.  442;  Dunlap 
V.  Glidden,  31  Me.  435,  52  Am.  Dec.  625. 
In  those  cases,  the  plaintiff  was  obliged  to 
contend  that  the  judgment  of  the  procuring 
of  which  he  complained  was  so  far  invalid 
between  the  parties  to  it  that  the  levy  upon 
his  property  for  its  satisfaction  was  a  le^l 
wrong  to  him;  and  the  contrary  was  heia, 
because,  as  stated  by  Colburn,  J.,  in  Eng- 
strom V.  Sherburne,  137  Mass.  153,  155,  it 
is  no  legal  injury  to  one  to  take  his  prop- 
erty, pursuant  to  law,  "to  satisfy  judgments 
in  full  force  against  him.''  In  the  case  at 
bar,  no  such  difficulty  is  presented. 

This  case  resembles  in  principle  an  action 
by  a  client  against  his  attorney  for  mal- 
feasance, such  as  was  disclosed  in  Kelly  v. 
Allin,  212  Mass.  327,  99  N.  E.  273.  In  that 
case,  the  defendant  wrongfully  caused  a 
judgment  to  be  entered  in  the  plaintiff's 
case,  of  which  he  had  the  management  as 
attorney.  In  the  present  case,  the  defend- 
ant by  fraud  obtained  control  df  the  plain- 
tiff's original  action  and  then  consummated 
its  fraud  by  wrongfully  causing  a  judgment 
to  be  entered  therein.  In  neither  case 
could  the  defendant  set  up  as  a  defense 
the  judgment  to  which  he  was  neither  party 
nor  privy,  but  which  he  had  caused  to  be 
entered  for  his  own  ends  and  in  fraud  of 
the  rights  of  the  plaintiff.  To  hold  other- 
wise would  be  to  allow  a  gross  injustice  to 
be  perpetrated  under  the  forms  of  law,  and 
to  say  that  the  law  was  powerless  to  pre- 
vent its  own  prostitution.  We  do  not  need 
here  to  go  so  far  as  the  court  went  in 
Verplanck  v.  Van  Buren,  76  N.  Y.  247. 

Nor  is  the  plaintiff  barred  from  showing 
the  amount  of  his  actual  damages..  The 
former  judgment  creates  no  estoppel  upon 
him  in  favor  of  the  defendant  in  any  par- 
ticular. 

According  to  the  terms  of  the  report, 
judgment  must  be  entered  in  favor  of  the 
plaintiff  as  of  January  6,  1913,  in  the  sum 
of  $3,500. 

So  ordered. 


OKLAHOMA  SUPREME  COURT. 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

JOHN  WALLACE  et  al. 
(—  Okla.   — ,    132   Pac.   908.) 

Mechanics'   Hen  —  waiver  —  evidence. 

1.  The  provisions  of  mutual  contracts  be- 

Headnotes  by  Dunn,  J. 
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tween  the  plaintiff  in  error,  its  principal 
contractor  and  subcontractors  examined, 
and  held,  that,  under  their  terms,  the  right 
to  a  lien  upon  the  railway  company  and 
its  properties  was  not  waived  by  a  sub- 
contractor where  action  was  brought  there- 
for after  the  award  of  the  resident  engineer 
had  been  published. 

Same  —  on  railroad  —  statute. 

2.  Under  §  6166,  Comp.  Laws  1909,  any 
person  other  than  the  specific  classes  enu- 
merated therein,  who  performed  any  work 
or  labor  upon  or  furnished  any  materials 
to  facilitate  the  operation  of  any  railroad, 
is  entitled  to  a  lien  therefor  upon  the  road- 
bed, buildings,  equipments,  income,  fran- 
chises, and  all  other  appurtenances. 

Statute  —  construction  —  ejusdem  gen- 
eris. 

3.  The  rule  of  ejusdem  generis  is  resort- 
ed to  merely  as  an  aid  in  construction.  If, 
upon  consiaeration  of  the  whole  law  upon 
the  subject,  and  the  purposes  sought  to  be 
effected,  it  is  apparent  the  legislature  in- 
tended the  general  words  to  go  beyond  the 
class  specifically  designated,  the  rule  does 
not  apply.  Moreover,  where  the  particular 
words  exhaust  the  class,  then  the  general 
words  must  be  given  a  meaning  beyond  the 
class. 

Mechanics'  lien  —  contractor. 

4.  Under  the  provisions  of  §  G166,  Comp. 
Laws  1909,  providing  that  "every  mechan- 
ic, builder,  artisan,  workman,  laborer,  or 
other  person  who  shall  do  or  perform  any 
work  or  labor  upon  .  .  .  any  railroad," 
under  the  general  language  used,  is  intend- 
ed to  and  does  include  contractors  and  sub- 
contractors who  bring  themselves  other- 
wise within   the  terms   of  the  act. 

(June  3,  1913.) 

ERROR  to  the  District  Court  for  Se- 
quoyah County  in  plaintiff's  favor  in 
an  action  to  recover  the  balance  of  the 
contract  price  for  labor  performed  in  the 
construction  of  defendant's  railway  and  to 
enforce  a  mechanics'  lien  therefor.  Af- 
firmed. 

The  facts  are  stated  in-  the  opinion. 

Messrs.  Read  &  McDonough,  for  plain- 
tiff in  error: 

The  contract  is  a  guaranty  on  the  part 
of  the  defendants  in  error  that  no  lien 
will  be  enforced  by  them  against  the  prop- 
erty of  the  plaintiff  in  error.  Even  if  the 
statute  gives  a  right  of  lien,  that  is  a 
right  that  may  be  waived. 

Note.  —  The  question  whether  contract- 
ors or  subcontractors  are  within  the  pro- 
tection of  statutes  giving  liens  to  "labor- 
ers," "mechanics,"  "workmen,"  and  the  like 
is  treated  in  the  note  to  Indianapolis  North- 
ern Traction  Co.  v.  Brennan,  30  L.R.A. 
(N.S.)  85;  and  see  also  later  case,  Moore- 
Mansfield  Constr.  Co.  v.  Indianapolis,  N. 
&.  T.  Electric  R.  Co.  44  L.R.A.(N.S.)  816. 
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Cost  V.  NeAvport  Builders'  Supply  &  Hard- 
ware Co.  85  Ark.  407,  108  S.  W.  609,  14 
Ann.  Cas,  142;  27  Cyc.  84;  Nixon  v.  Cydon 
Lodge  No.  5,  K.  P.  56  Kan.  298,  43  "Pac. 
237. 

The  only  persons  who  are  given  a  lien 
nnder  the  ahove  l»w  are  those  who  furnish 
things  towards  the  equipment  of  a  railroad. 

Equipment  does  not  mean  the  roadbed  of 
a  railroad. 

People  ex  rel.  Cantrell  ▼.  St.  Louis,  A.  & 
T.  H.  R.  Co.  176  111.  612,  35  L.R.A.  656,  62 
N.  E.  292;  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Hoyt,  89  Wis.  314,  62  N.  W.  189 ;  St.  Louis, 
A  &,  T.  R.  Co.  V.  Sandal,  3  Tex.  App.  Civ. 
Gas,  (Willson)  453;  Detroit  Trust  Co.  v. 
Detroit,  F.  &  S.  R.  Co.  159  Mich.  442,  124 
N.  W.  45;  Wallace  v.  Swepston,  74  Ark. 
525.  109  Am.  St.  Rep.  94,  86  S.  W.  398; 
Tucker  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  59 
Ark.  82,  26  S.  W.  375;  Buckley  v.  Taylor, 
51  Ark.  302,  11  S.  W.  281;  Van  Etten  v. 
Cook,  54  Ark.  622,  16  S.  W.  477 ;  Flournoy 
V.  Shelton,  4^  Ark.  168;  27  Qyc.  20;  Wells 
T.  Mebl,  25  Kan.  205;  Missouri,  K.  ft  T.  R. 
Co.  V.  Baker,  14  Kan.  563. 

Contractors  are  not  entitled  to  a  lien  un- 
der the  statute. 

Tucker  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
59  Ark.  81,  26  S.  W.  375;  Farmers'  Loan 
k  T.  Co.  V.  Canada  &  St.  L.  R.  Co.  127 
Ind.  250,  11  L.R.A.  740,  26  N.  E.  784; 
Kirby  v.  McGarry,  16  Wis.  68;  Harlan 
T.  Rand,  27  Pa.  515;  Dukes  v.  Love,  97 
Ind.  344;  Missouri,  K.  &  T.  R.  Co.  v. 
Baker,  14  Kan.  563;  Peck  v.  Miller,  39 
Mich.  598;  Jacobs  v.  Knapp,  50  N.  H.  82; 
Howard  v.  Moore,  20  Fla.  167;  Nixon  v. 
Cydon  Lodge,  No.  5,  K.  P.  56  Kan.  298,  43 
Pac-  237;  Pike  Bros.  Lumber  Co.  v.  Mitch- 
ell, 132  Ga.  675,  26  L.R.A.(N.S.)  409,  04 
S.  E.  998. 

The  provision  of  the  mechanics*  lien  law 
do  not  extend  to  persons  so  remote  as  sub- 
oontraetors  of  a  subcontractor. 

Nixon  V.  Cydon  Lodge,  K.  P.  56  Kan. 
298.  43  Pac.  236;  Kirby  v.  McGarry,  16 
Wis.  70;  Harbeck  v.  Southwell,  18  Wi«. 
419;  Rothgcrber  v.  Dupuy,  64  111.  454: 
Smith  Bridge  Co.  v.  Louisville,  N.  A.  &  St. 
L  Air  Line  R.  Co.  72  111.  506;  Schaar  v. 
Knickerbocker  Ice  Co.  149  111.  441,  37  N. 
E.  54:  Central  Trust  Co.  v.  Richmond,  N. 
I.  k  B.  R.  Co.  54  Fed.  723;  Stone  Co.  v. 
Board  of  Publication,  91  Tenn.  200,  18  S. 
W.  406;  Lowenstein  v.  Reynolds,  92  Tenn. 
543.  22  S.  W.  210;  Monroe  v.  Hannan,  7 
Mackey,  197,  3  L.R,A.  549;  Phillips,  Me- 
chanics' Liens,  49. 

Messrs.  K Impel  &  Daily,  for  defend- 
ants in  error: 

In  interpreting  a  statute  the  intention 
of  the  le^rislature  mu?t  be  ascertained  bv  a 
construction  of  the  whole  act  or  enactment. 
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Territory  ex  rel.  Sampson  v.  Clark,  2 
Okla.  82,  35  Pac.  882;  De  Graffenreid  v. 
Iowa  Land  &  Trust  Co.  20  Okla.  687,  95 
Pac.  624;  Bohart  v.  Anderson,  24  Okla.  82, 
103  Pac.  743,  20  Ann.  Cas.  142. 

Contractors  are  within  the  statute. 

King  V.  Grcenway,  71  N.  Y.  413;  Blakey 
V.  Blakey,  27  Mo.  39;  Merrigan  v.  English, 
9  Mont.  113,  6  L.R.A.  837,  22  Pac.  454; 
Wortman  v.  Kleinschmidt,  12  Mont.  316, 
30  Pac.  291;  Boisot,  Mechanics'  Liens,  225; 
Merrigan  v.  English,  9  Mont.  113,  5  L.R.A. 
837,  22  Pac.  454;  Hunter  v.  Truckee  Lodge. 
No.  14,  I.  0.  O.  P.  14  Nev.  33;  27  Cyc.  89; 
Ehlers  v.  Elder,  61  Miss.  498;  Davis  v. 
Alvord,  94  U.  S.  549,  24  L.  ed.  283,  9  Mor. 
Min.  Rep.  384;  Hunter  v.  Truckee  Lodge, 
No.  14,  I.  0.  O.  F.  14  Nev.  33;  Treusch  v. 
Shryock,  51  Md.  173. 

Dunn,  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  error  from  the  district 
court  of  Sequoyah  county,  and  is  an  action 
brought  by  defendants  in  error  against  the 
plaintiff  in  error  and  the  .  Ferguson  Con- 
tracting Company  to  recover  a  judgment 
for  a  balance  due  on  work  and  labor  per- 
formed under  a  certain  contract  by  plain- 
tiffs, as  subcontractors  under  the  said  Fer- 
guson Contracting  Company,  and  to  enforce 
a  lien  for  the  amount  thereof  against  the 
Kansas  City  Southern  Railway  Company, 
on  whose  line  of  railroad  the  work  was  per- 
formed. The  answer  denied  the  amount 
claimed  and  the  right  of  plaintiffs  to  a 
lien.  On  a  trial  had  on  the  issues  made, 
the  court  found  in  favor  of  plaintiffs  for 
the  amount  sued  for,  and  rendered  a  judg- 
ment decreeing  the  same  a  lien  upon  the 
roadbed,  buildings,  and  equipments,  etc., 
of  the  said  railroad  company,  from  which 
the  case  has  been  brought  to  this  court  for 
review. 

But  two  propositions  are  urged  by  coun- 
sel for  plaintiff  in  error,  which  are:  First, 
that,  under  the  contract  existing  between 
it  and  the  Ferguson  Contracting  Company 
and  between  the  latter  and  the  plaintiffs, 
a  right  to  a  lien  was,  by  the  plaintiffs, 
waived;  and,  second,  that  the  statute  un- 
der which  the  action  is  brought  gives  no 
lien  to  contractors. 

The  contract  between  the  Ferguson  Con- 
tracting Company  and  the  railway  com- 
pany contains,  amonj»  other  things,  the  fol- 
lowing section:  "The  contractor  further 
agrees  to  pay  in  full  for  all  materials  by 
him  furnished  for  the  construction  of  the 
work  aforesaid  and  for  all  labor  bv  him 
employed  upon  said  work,  or  any  part 
thereof,  and  to  so  contract  for  said  labor 
as  to  retain  from  the  money  due  therefor 
the  amount  of  the  board  bills,  if  any,  con- 


' 


114 


OKLAHOMA  SUPREME  COURT. 


Jcxi, 


trikcted  during  the  performance  of  such 
labor,  and  to  pay  the  board  bills  with  the 
money  so  retained,  and  to  save  the  railway 
company  free  and  harmless  from  any  lien 
for  work  or  labor  performed  or  material 
or  supplies  furnished  in  the  performance 
of  the  work  under  this  agreement,  and  from 
every  claim,  demand,  or  lien  arising  from 
or  growing  out  of  any  act  or  thing  done  or 
suffered  by  the  contractor  or  his  agents  or 
servants  and  his  or  their  employees,  in  con- 
nection with  the  work  aforesaid." 

And  the  contract  of  the  plaintiffs  with  the 
said  contracting  company  provides  as  fol- 
lows: "It  is  understood  and  agreed  by 
both  parties  hereto  that  this  agreement  is 
and  shall  be  subordinate  to  the  said  con- 
tract heretofore  made  between  the  party  of 
the  second  part  herein  and  the  railway  com- 
pany, in  all  its  provisions  as  to  the  times, 
manner,  and  conditions  in  and  under  which 
the  whole  and  every  part  of  said  construc- 
tion work  is  to  be  done  and  performed  and 
in  all  essential  respects,  and  that  all  the 
rights,  powers,  and  privileges  that  are  given 
and  reserved  to  said  railway  company  in 
their  said  contract  with  the  party  of  the 
second  part  herein,  are  hereby  expressly 
given,  reserved,  and  conceded  to  the  party 
of  the  second  part  in  and  under  this  agree- 
ment, as  between  the  parties  hereto." 

From  the  proof  it'  is  made  to  appear  that 
some  time  prior  to  the  1st  of  December, 
1910,  the  plaintiffs  received  from  the  resi- 
dent engineer  of  the  railway  company 
statements  showing  the  amount  due  under 
the  contract  of  plaintiffs  with  the  Ferguson 
Contracting  Company.  On  these  statements 
the  action  seems  to  have  been  based,  and 
under  such  circumstances  the  contract  of 
the  plaintiffs  contained  the  following  pro- 
vision with  reference  to  the  filing  and  en- 
forcement of  a  lien:  "As  it  is  the  express 
intention  of  the  parties  hereto  to  avoid 
litigation,  and  it  is  further  expressly  un- 
derstood and  agreed  between  the  parties 
hereto  that  there  shall  be  no  liens  filed  or 
suits  brought  until  after  the  resident  en- 
gineer has  published  his  award,  and  then 
only  for  the  purpose  of  enforcing  said 
award." 

As  we  view  the  terms  of  both  contracts 
taken  together,  it  was  the  intention  of  the 
parties  to  avoid  any  litigation  over  unliqui- 
dated accounts.  In  other  words,  no  suits 
were  to  be  brought  nor  liens  filed  until 
after  the  resident  engineer  had  published 
his  award,  and  the  agreement  then  seems  to 
contemplate  that  suits  might  be  brought,  if 
only  for  the  purpose  of  enforcing  such 
award.  This  action  was  for  that  purpose, 
and  hence  the  contention  of  counsel  for  the 
company  that  plaintiffs  had  waived  their 
right  to  a  lien,  under  the  terms  of  the  con- 
46  L.R.A.(N.S.) 


tract,  is  untenable;  the  rule  being  thtt 
there  is  no  implication  in  favor  of  a  waiver, 
but  to  exist  it  must  be  made  to  clearlj 
appear.    27  Cyc  262. 

The  second  proposition  presented  is  qk 
of  more  difficulty,  and  is  in  fact  the  ck 
upon  which  counsel  chiefly  rely.  It  l« 
divided  into  two  parts  and  arises  on  tbe 
question  of  the  proper  construction  o! 
§  6166,  Comp.  Laws  1909,  which  proTida 
as  follows:  "Every  mechanic,  builder,  ar 
tisan,  workman,  laborer,  or  other  person 
who  shall  do  or  perform  any  work  or  labor 
upon,  or  furnish  any  materials,  machinery, 
fixtures,  or  other  thing  towards  the  equip 
ment,  or  to  facilitate  the  operation,  of  any 
railroad,  shall  have  a  lien  therefor  upon 
the  roadbed,  buildings,  equipmenta,  income, 
franchises,  and  all  other  appurtenances  of 
said  railroad,  superior  and  paramount 
whether  prior  in  time  or  not,  to  that  d 
all  persons  interested  in  said  railroad  ts 
managers,  lessees,  mortgagees,  trustees,  and 
beneficiaries  under  trusts  or  •owners." 

The  work  of  plaintiffs  in  this  case  vis 
the  construction  of  concrete  abutmenU 
piers,  and  furnishing  material  for  the  road- 
bed of  the  railway,  and  it  is  the  contentioG 
of  counsel  that  the  only  persons  who  are 
given  a  lien  under  the  foregoing  act  are 
those  who  furnish  labor  and  materials  to- 
ward the  equipment  of  the  railroad  or  to 
facilitate  the  operation  of  the  same;  that 
equipment  means  cars,  locomotives,  and 
things  of  that  class;  and,  as  none  of  the 
work  performed  by  plaintiffs  falls  therein. 
the  statute  gives  them  no  lien  therefor. 
This  particular  branch  of  the  case  is  dealt 
with  in  Kansas  City  Southern  R.  Co.  t. 
iRosier,  —  Okla.  — ,  132  Pac.  908,  an  opin- 
ion delivered  at  this  term  of  court,  and 
the  discussion  therein  contained  is  perti- 
nent and  conclusive,  and  we  will  not  reiter- 
ate it.  Suffice  to  say  that  therein  we  held 
that  under  this  section  laborers  who  per- 
formed work  on  a  roadbed,  right  of  way. 
and  tracks  of  a  railway  company  were, 
under  this  statute  entitled  to  the  lien  here 
objected  to. 

The  question  of  whether  the  plaintiffs, 
who  were  subcontractors,  would  be  entitled 
to  such  a  lien,  even  if  the  same  was  pro- 
vided for  by  the  statute,  for  the  character 
of  their  work,  is  the  second  proposition 
presented  by  counsel.  Counsel  for  the  de- 
fendant company  insist  that  contractors  or 
subcontractors,  not  being  mentioned  in  tbe 
act  and  not  being  of  the  same  class  of  per- 
sons as  those  mentioned  in  the  act,  were 
not  included  therein,  and  that  it  was  not 
the  intention  of  the  legislature  that  tbe 
protection  and  remedy  provided  for  should 
be  extended  to  them.  They  rely  upon  tbe 
oases  of  Tucker  v.  St.  Iiouis,  I,  M.  &  S. 
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L  Co.  59  Ark.  81,  26  S.  W.  375,  and  Little 
lock,  H.  S.  &  T.  R.  Co.  V.  Spencer,  66  Ark. 
83,  42   L,R.A.  334,  47  S.  W.  196,  to  sup- 
>ort  the  position  that  the  word  "builder" 
Ices  not  include  contractors  or  subcontraet- 
3rs,   while   counsel  for  plaintiffs  present  a 
aumher  of  authorities,  along  with  the  defi- 
nitions  of  a  number  of  lexicographers,  to 
support     the    proposition    that    the    word 
"builder**  is  synonymous  with  "contractor," 
and  that  it  was  the  intention  of  the  legis- 
lature   to   embrace  people   of  the  class  of 
their  clients  within  it.     The  writer  of  this 
opinion,    from   an  examination   of  the  au- 
tliorities,  is  much  inclined  to  the  view  that 
the  word  "builder"  is  sufficiently  broad  to 
embrace  within  it  a  contractor,  whether  he 
be  a  principal  contractor  or  a  subcontrac- 
tor;   and,  while  not  passing  thereon,   the 
majority  of  the  court  is  of  the  view  that 
the  intention  of  the  legislature  to  include 
parties  within  the  class  of  plaintiffs  in  this 
action  is  more  clearly  manifested  from  an- 
other phase  which  the  act  contains,  for  all 
agree  that  they  are  provided  for  under  one 
or  the  other. 

It  is  a  fundamental  rule  that  courts  fa- 
vor a  construction  which  will  render  every 
word    operative,    rather    than    one    which 
makes  some  words  idle  and  nugatory.    Bo- 
hart   ▼.   Anderson,   24   Okla.   82,   103   Pac. 
742,  20  Ann.  Cas.  142.    So  that,  accepting 
the  contention  of  counsel  for  the  railway 
company  as  sound,  and  for  the  purposes  of 
this  discussion  concurring  therein,  it  would 
leave,  so  far  as  the  specifically  enumerated 
classes  are  concerned,  contractors  and  sub- 
contractors, who  might  have  performed  work 
and  labor  upon  the  roadbed  or  furnished 
material  towards  facilitating  the  operation 
of  the   railroad,   unprovided  for.     Taking 
this  to  be  true,  then,  a  critical  examination 
of  the  act  and  due  consideration  for  the 
scope  of  the  duties  to  be  performed  by  those 
vho  are  enumerated  discloses   that  every 
department   of    service    demanded    for   the 
construction  of  a  railroad  is  provided  for 
by  the  services  rendered  and  labor  performed 
by  the  classes  of  servants  and  agents  which 
are  enumerated,  except  contractors  and  sub- 
contractors. 

For  instance,  the  mechanic  is  the  one  who 
works  and  performs  services  with  machin- 
ery or  mechanics.  The  builder,  if  not  a 
contractor,  is  the  one  who  constructs  and 
puts  into  permanent  form  the  structure  then 
in  hand,  whether  it  l)e  the  roadbed,  bridges, 
buildings,  or  equipment.  Within  the  term 
"artisan"  is  embraced  the  architect,  the  one 
who  plans,  sketches,  and  presents  the  com- 
plete details  for  the  use  of  the  contractor 
and  builder.  A  workman  upon  a  railroad 
might  be  any  one  or  all  of  the  classes  below 
the  architect,  and  in  some  instances  might 
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include  those  who  assisted  and  worked  with 
him,  while  laborer  would  embrace  everyone 
who  with  his  hands,  his  crude  implements, 
or  his  teams  contributed  his  necessary  and 
essential  part  toward  the  construction, 
either  of  the  roadbed  or  of  any  other  parts 
of  the  railway  equipment  demanding  that 
character  of  service.  This  r^8iim4  of  the 
classes  specifically  enumerated  discloses  un- 
der our  postulate  that  contractors  and  sub- 
contractors are  the  only  persons  unpro- 
vided for  in  the  list;  and  unless  they  are 
held  to  be  included  within  the  phrase,  "or 
other  person  who  shall  do  or  perform  any 
work  or  labor  upon  .  .  .  any  railroad," 
this  language  is  totally  without  force  or 
effect,  for  assuredly  those  who  furnish  ma- 
terial cannot  be  held  to  be  unprovided  for. 

It  is  true  that,  under  the  doctrine  of 
ejusdem  generiSf  general  words,  such  as 
those  just  referred  to,  for  the  purpose  of 
ascertaining  the  intent  of  the  legislature, 
are  generally  restricted  in  their  scope  to 
the  specific  class  of  objects  named.  But, 
as  is  said  by  the  supreme  court  of  Missouri 
in  the  case  of  State  v.  Smith,  233  Mo.  242, 
33  L.R.A.(N.S.)  170,  135  S.  W.  465:  "The 
rule  of  ejusdem  generis  is  resorted  to  mere- 
ly as  an  aid  in  construction.  If,  upon  con- 
sideration of  the  whole  law  upon  the  sub- 
ject, and  the  purposes  sought  to  be  effected, 
it  is  apparent  that  the  legislature  intended 
the  general  words  to  go  beyond  the  .class 
specifically  designated,  the  rule  does  not 
apply.  If  the  particular  words  exhaust  the 
class,  then  the  general  words  must  have  a 
meaning  beyond  the  class,  or  be  discarded 
altogether."  Other  authorities  supporting 
these  general  propositions  and  instructive 
on  this  phase  of  the  case  may  be  noted 
as  follows:  2  Lewis's  Sutherland,  Stat. 
Constt.  2d  ed.  §§  436,  437,  438;  36  Cyc. 
1119-1122;  United  States  Cement  Co.  v. 
Cooper,  172  Ind.  599,  88  N.  E.  69;  Weiss  v. 
Swift  &  Co.  36  Pa.  Super.  Ct.  376;  Strange 
V.  Grant  County,  173  Ind.  640,  91  N.  E. 
242;  State  v.  Brown,  163  Mo.  App.  30,  145 
S.  W.  1180;  Mears  Min.  Co.  v.  Maryland' 
Casualty  Co.  162  Mo.  App.  178,  144  S.  W. 
883;  State  v.  Pabst  Brewing  Co.  128  La. 
770,  65  So.  349. 

The  supreme  court  of  Indiana  in  the  case 
of  United  States  Cement  Co.  v.  Cooper,  172 
Ind.  599,  88  N.  E.  69,  speaking  to  this  sub- 
ject, says:  "In  the  construction  of  stat- 
utes or  written  contracts  the  doctrine  of 
ejusdem  generis  is  applicable,  not  in  all,  but 
in  a  certain  class  of,  cases  when  general 
words  are  not  accorded  their  usual  and 
ordinary  meaning,  but  restricted  to  things 
of  the  same  kind,  or  genus,  as  those  desig- 
nated by  the  particular  words.  2  Lewis's 
Sutherland,  Stat.  CoTistr.  2d  ed.  §  437;  Pos- 
ter V,  Plount,  18  Ah.  ^87-6^9,     The  ofl5ce 
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of  the  rule,  however,  like  that  of  all  other 
canons  of  construction,  is  to  afford  aid  to 
the  court  in  developing  the  true  meaning 
of  the  statute,  and  cannot  be  employed  to 
restrict  the  operation  of  an  act  within 
narrower  limits  than  was  intended  by  the 
lawmakers.  Wood  worth  v.  State,  26  Ohio 
St.  196;  Willis  ▼.  Mabon  (Willis  v.  St. 
Paul  Sanitation  Co.)  48  Minn.  140-156,  16 
L.R.A.  281,  31  Am.  St.  Rep.  626,  50  N.  W. 
1110;  2  Lewis's  Sutherland,  Stat.  Gonstr. 
2d  ed.  §  437.  It  is  never  used  in  an  arbi- 
trary sense,  but  operates  as  a  sort  of  sug- 
gestion to  the  judicial  mind  that,  when 
specific  words  of  definite  and  certain  mean- 
ing in  a  statute  are  deemed  advisable  by 
the  framers,  it  may  be  that  they  intended 
the  general  words  to  extend  only  to  persona 
or  objects  of  the  same  kind  or  class  as 
those  embraced  within  the  particular  words, 
or  they  might  not  have  gone  to  the  pains 
of  any  specific  enumeration.  Whether  the 
doctrine  should  be  applied  in  any  case  de- 
pends largely  upon  the  character  and  con- 
tents of  the  act  as  a  whole,  having  due 
regard  for  that  primary  rule  of  construc- 
tion that  the  object  of  a  law  must  be 
sought  from  the  entire  act,  including  the 
title,  and  from  a  consideration  of  the  evil 
to  be  remedied,  the  state  of  public  senti- 
ment existing  at  the  time  of  the  passage 
of  the  law,  and  the  general  purpose  of  the 
act,  *  as  derived  from  a  consideration  of 
every  section.  If  the  general  purpose  of 
the  legislation  clearly  appears  from  a  study 
of  all  the  parts,  that  purpose  cannot  be 
defeated  or  limited  by  the  doctrine  we  are 
considering.  Webber  v.  Chicago,  148  111. 
313-318,  36  N.  E.  70;  Gillock  v.  People, 
171  111.  307,  49  N.  E.  712;  Winters  v.  Du- 
luth,  82  Minn.  127,  84  N.  W.  788;  Lynch  v. 
Murphy,  119  Mo.  163,  24  S.  W.  774;' Wood- 
worth  V.  State,  26  Ohio  St.  196;  2  Lewis's 
Sutherland,  Stat.  Constr.  2d  ed.  §  437; 
State  V.  Villines  (1904)  107  Mo.  App.  593- 
598,  81  S.  W.  212;  State  ex  rel.  Sedalia 
School  Dist.  V.  Harter  (1905)  188  Mo.  516, 
87  S.  W-  941-944.  Another  potential  rule 
of  construction  has  peculiar  application  to 
the  facts  of  this  case,  namely,  that  when 
the  parti culfifr  words  embrace  all  the  per- 
sons or  objects  of  the  class  mentioned,  and 
thereby  exhaust  the  class,  in  such  case 
there  can  be  nothing  ejusdem  generis  left 
for  the  rule  to  operate  upon,  and  we  must 
give  the  general  words  a  meaning  different 
from  that  '.ndicated  by  the  specific  words, 
or  ascribe  to  them  no  meaning  at  all.  Na- 
tional Bank  v.  Ripley,  161  Mo.  126-132,  61 
S.  W.  587;  Ruckort  v.  Grand  Ave.  R.  Co. 
(1901)  163  Mo.  260-276,  63  S.  W.  814; 
Gage  v.  Cameron,  212  111.  146-161,  72  N. 
E.  204:  Gillock  v.  People,  171  111.  307,  49 
K.  E.  712;  Ellis  V.  Murrav,  2«  Miss.  120- 
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142;  Fenwick  v.  Schmalz,  L.  R.  3  C.  P.  313, 
37  L.  J.  C.  P.  N.  S.  78,  18  L.  T.  N.  S.  27, 
16  Week.  Rep.  481;  2  Lewis's  Sutherland, 
Stat.  Constr.  2d  ed.  §  437 ;  Maxwell,  Inter- 
pVetation  of  Statutes  3d  ed.  p.  478;  £nd- 
lich.  Interpretation  of  Statutes  §  409.  This 
result  must  be  avoided,  if  possible,  at  the 
behest  of  another  canon  of  construction, 
that  a  statute  must  be  construed  so  as  to 
give  effect  to  all  its  words." 

The  case  of  Weiss  v.  Swift  &  Go.  36  Pa. 
Super.  Ct.  276,  was  one  wherein  the  act  in 
question  read  as  follows:  "In  every  sale 
of  green,  salted,  pickled,  or  smoked  meats, 
lard,  and  other  articles  of  -  merchandise, 
used  wholly  or  in  part  for  food,"  etc.  The 
question  before  the  court  was  whether 
"eggs"  were  included  within  the  act.  In 
holding  that  they  were,  in  its  discussion 
the  court  said:  **lf  the  words  were  *everv 
sale  of  green,  salted,  pickled,  or  smoked 
meats,  lard,  and  other  articles  of  merchan- 
dise,' without  more  to  indicate  the  sub- 
jects of  sale  intended  to  be  covered,  there 
would  be  propriety  in  applying  the  general 
principle  of  construction  that  when  certain 
things  are  enumerated,  and  then  *  phrase 
is  used  which  might  be  construed  to  include 
other  things,  it  is  generally  confined  to 
things  ejusdem  generis,  .  .  .  But  in  ap- 
plying this  principle  of  construction,  and 
in  determining  what  things  are  ejusdem 
generis,  regard  must  be  h&d  to  the  general 
subject  to  which  the  act  relates.  Things 
which  plainly  belong  to  the  same  class 
when  one  subject  is  being  considered  might 
belong  to  an  entirely  different  class  when 
considered  with  reference  to  another  sub- 
ject. The  rule  would  be  absurd  if  under 
the  head  'other'  nothing  can  be  included 
in  the  construction  of  the  act  which  is  not 
exactly  the  same  in  every  particular  as 
the  thing  specified.  .  .  .  Moreover,  it 
has  been  held  upon  sound  reason  that, 
when  the  particular  word  or  words  ex- 
haust a  whole  genus,  the  general  term  will 
not  be  regarded  as  surplusage,  but  will  be 
construed  to  refer  to  a  larger  class.  This 
must  be  so,  if  regard  be  had  to  the  rule, 
which  is  more  imperative  than  the  rule 
ejusdem  generis,  that  a  statute  is  to  be  con- 
sidered as  a  whole,  so  that,  if  possible, 
effect  will  be  given  to  every  part  of  it. 
Here  the  subject  to  which  the  act  relates, 
as  shown  by  the  body  of  it,  as  well  as  by 
its  title,  is  the  sale  of  provisions  by  de- 
scription; and,  considering  the  specific 
words  'meats'  and  'lard'  as  furnishing  a 
sample  of  the  kind  of  provisions  referred 
to,  the  words  'other  articles  of  merchan- 
dise,' upon  the  proper  application  of  the 
rule  ejvsdem  generis,  would  be  confined  to 
such  provisions  as  are  'used  wholly  or  in 
part  for  food/  and  this  would  include  eggB. 
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We  take  it,  therefore,  that  if  the  last- 
quoted  words  had  not  been  added  in  the 
statute,  the  words  'other  articles  of  mer- 
chandise' would  have  included  eggs,  be- 
cause, having  regard  to  the  subject  of  legis- 
lation, they  are  of  the  same  kind  of  things 
that  are  specifically  mentioned.  At  any 
rate,  by  adding  the  words,  'used  wholly  or 
in  part  for  food/  the  legislature  set  up 
the  standard  of  similarity  to  the  things 
specifically  mentioned  to  which  the  other 
articles  of  merchandise  must  conform;  and 
no  principle  of  construction  requires  us  to 
impose  any  other  test,  except  that  the  arti- 
cles of  merchandise  come  up  to  this  stand- 
ard, and,  in  addition,  be  such  as  are  com- 
prehended within  the  term  'provisions,'  as 
that  term  is  commonly  understood  when 
nsed  in  such  connection  .as  this." 

We  can  conceive  of  no  reason  nor  logic 
vrhich  would  support  a  conclusion  that  the 
k^slature  intended  to  and  did  give  every 
other  person  who  made  the  construction 
aod  operation  of  a  railroad  possible,  a 
right  to  a  lien,  and  left  out  the  one  who 
tnilt  the  bridges  and  abutments,  or  who 
built  the  very  roadbed  of  the  railway  itself. 
As  is  said  by  Judge  Wood  in  his  dissent- 
mg  opinion  in  the  case  of  Little  Rock,  H-. 
S.  &  T.  R.  V.  Spencer,  66  Ark.  183,  42 
LR^.  334,  47  S.  W.  196 :  "The  contractor 
who  furnishes  the  various  appointments  in- 
cident to  the  building  of  roadbeds  for  rail- 
roads, such  as  teams,  wagons,  barrows, 
ibovels,  scrapers,  axes,  picks,  etc.,  and  the 
men  to  use  them,  is  no  less  deserving  of 
protection,  and  no  more  able  to  protect 
himself,  tlian  the  'iron  barons,'  'steel  kings,' 
and  'rolling-stock  magnates,'  who  are  given 
a  lien  under  this  law.  The  legislature  that 
Tould  make  a  discrimination  at  once  so 
onjust  and  unreasonable  would,  in  the  very 
act,  lay  at  its  door  an  impeachment  for 
beeotted  ignorance  or  gross  partiality." 

And  while  the  learned  justice  concludes 
that  the  term  "builder"  is  sufficiently  broad 
to  embrace  "contractor,"  his  remarks  are 
dearly  as  j)ertinent  when  "contractor"  or 
"subcontractor"  is  held  to  fall  within  the 
larger  scope  of  the  general  words  used. 

Finding,  merefore,  that  the  primary  in- 
tention of  the  legislature  was  that  those 
should  be  entitled  to  a  lien  who  performed 
any  work  or  labor  or  furnished  anything 
toward  the  equipment,  facilitating  the  oper- 
ation of  any  railroad,  and  that  contractors 
and  subcontractors  who  had  done  these 
things  were  entitled  to  the  benefit  of  this 
statute,  and  that,  if  not  properly  included 
within  the  term  "builder,"  they  were  in- 
tfndrd  to  bp  embraced  by  the  general  lan- 
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guage  used,  the  judgment  of  the  trial  coiirt, 
being  without  error  is  affirmed. 

Hayes,  Ch.  J.,  and  Williams,  Turner^ 
and  Kane,  JJ.,  concur. 
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ERIE  RAILROAD  COMPANY,  Plff.  in  Err. 

(—  N.  J.  — ,  87  Atl.  141.) 

Trial  —  soft  coal  —  negligence  —  qnes- 
tion  for  court. 

1.  On  the  trial  of  an  indictment  against 
a  railroad  company  for  nuisance  in  negli- 
gently emitting  dense  smoke  from  its  loco- 
motive engines,   the  *court,   after   properly 

Headnotes  by  Garrison,  J. 

Note. —  The  general  subject  of  the  effect 
of  legislative  authority  upon  liability  for 
a  private  nuisance  is  discussed  at  length 
in  the  note  to  Louisville  k  N.  Terminal  Co. 
V.  Lellyett,  1  L.R.A.(N.S.)  49.  As  there 
shown,  the  weight  of  authority,  at  least  of 
the  better-considered  cases,  is  that  legisla- 
tive authority  is  not  a  defense  against  lia- 
bility for  a  private  nuisance,  but,  as  inci- 
dentally pointed  out  in  that  note,  will 
ordinarily  constitute  a  defense  against  lia- 
bility for  a  public  nuisance.  Later  cases 
in  this  series  on  the  question  in  relation  to 
public  nuisances  are:  Sopher  v.  State,  14 
L.R.A.(N.S.)  173;  State  v.  Concordia,  20 
L.R.A.  (N.S.)  1050;  Zimmerman  v.  Gritz- 
macher,  21  L.R.A.(N.S.)  299;  Campbell  v. 
Jackman,  27  L.R.A. (N.S.)  288;  and  later 
cases  dealing  with  the  question  in  relation 
to  private  nuisances  are:  King  v.  Vicks- 
berg  R.  &  Light  Co.  6  L.R.A.(N.S.)  1036; 
New  York  Continental  Jewell  Filtration  Co. 
V.  Wynkoop,  U  L.R.A. (N.S.)  542;  Alabama 
&,  V.  R.  Co.  V.  King,  22  L.R.A. (N.S.)  603; 
Winona  v.  Botzet,  23  L.R.A.(N.S.)  205; 
Pickens  v.  Coal  River  Boom  &  Timber  Co. 
24  L.R.A.(N.S.)  354;  Choctaw,  O.  &  G.  R. 
Co.  V.  Drew,  44  L.R.A.  (N.S.)   38. 

The  general  subject  of  the  liability  of 
railroads  for  creating  nuisances  is  treated 
in  the  notes  to  Missouri,  K.  &,  T.  R.  Co.  v. 
Mott,  70  L.R.A.  579;  Louisville  &  N.  Ter- 
minal Co.  v.  Lellyett,  1  L.R.A.(N.S.)  49; 
'J'errell  v.  Chesapeake  &  0.  R.  Co.  32  L.R.A. 
(N.S.)  371. 

As  to  the  right  under  constitutional  pro- 
vision against  "damaging"  private  prop- 
erty for  public  use  without  compensation, 
to  compensation  for  consequential  damages 
to  property  no  part  of  which  is  taken,  for 
smoke,  noise,  dust,  etc.,  incident  to  the 
ordinary  operation  of  a  railroad,  see  notes 
to  Tidewater  R.  Co.  v.  Shartzer,  17  L.R.A. 
(N.S.)  1054,  and  Hyde  v.  Minnesota,  D. 
&  P.  R.  Co.  40  L.R.A.(N.S.)   48, 


118 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Just, 


charging  that  the  defendant  had  the  right 
to  burn  soft  coal  in  the  operation  of  its 
road,  and  could  be  convicted  of  nuisance 
only  upon  proof  of  negligence,  left  it  to  the 
jury  to  8ay  whether  or  not  the  use  of  soft 
coal  was  in  itself  negligence.     Held,  error. 

Nuisance  —  legrlslatlve  anthorlty  —  ef- 
fect. 

2.  Where  the  doing  of  a  thing  that  would 
otiierwise  be  a  public  nuisance  is  author- 
ized by  the  legislature,  the  doing  of  that 
thing  by  the  person  so  author iz^,  in  the 
manner  and  for  the. purpose  authorized  can- 
not constitute  a  public  nuisance  in  the  ab- 
sence of  negligence,  and  such  negligence 
must  consist  of  something  more  than  .the 
mere  doing  of  the  authorized  act. 

Trial  —  erroneous  instruction  —  cure. 

3.  An  erroneous  instruction  is  not  cured 
or  rendered  harmless  by  reason  of  the  fact 
that  a  correct  instruction  upon  the  same 
point  was  also  given. 

(Kalisch  and  Wh^te,  J  J.,  dissent.) 

(June  18,  1913.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  affirming  a  judgment  of 
the  Hudson  County  Quarter  Sessions  con- 
victing defendant  of  maintaining  a  nui- 
sance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilbert  Collins  and  George  S. 
Hobart,  with  Messrs.  Collins  &  COrbin, 
for  plaintiff  in  error: 

The  liability  of  the  defendant  depends  on 
the  existence  or  nonexistence  of  negligence. 

State  V.  Young,  —  N.  J.  L.  — ,  56  Atl. 
471;  Morris  k  E.  R.  Co.  v.  State,  36  N.  J. 
L.  653 ;  State  v.  Terry,  72  N.  J.  L.  375,  61 
Atl.  148;  Hoff  v.  West  Jersey  R.  Co.  45  N. 
J.  L.  201;  West  Jersey  R.  Co.  v.  Abbott, 
60  N.  J.  L.  150,  37  Atl.  1104,  3  Am.  Neg. 
Rep.  674;  Vallaster  v.  Atlantic  City  R.  Co. 
72  N.  J.  L.  334,  62  Atl.  993;  Goodman  v. 
Lehigh  Valley  R.  Co.  75  N.  J.  L.  277,  68 
Atl.  63;  Kingsley  v.  Delaware,  L.  &  W.  R. 
Co.  81  N.  J.  L.  636,  35  L.R.A.(N.S.)  338, 
80  Atl.  327;  Traphagen  v.  Erie  R.  Co.  73 
N.  J.  L.  759,  64  Atl.  1072,  67  Atl.  753,  9 
Ann.  Cas.  964;  Erie  R.  Co.  v.  Jersey  City, 
83  N.  J.  L.  92,  84  Atl.  697;  Hummer  v. 
Lehigh  Valley  R.  Co.  76  N.  J.  L.  703,  67 
Atl.  1061. 

The  use  of  soft  coal  is  not  unlawful 
unless  it  is  prohibited  by  statute. 

Brooklyn  v.  Nassau  Electric  R.  Co.  44 
App.  Div.  462,  61  N.  Y.  Supp.  33;  Sigler 
V.  Cleveland,  4  Ohio  S.  A  C.  P.  Dec.  166,  3 
Ohio  N.  P.  119. 

It  is  not  negligence  for  the  railroad  com- 
pany to  follow  a  customary  practice  in  the 
operation  of  its  railroad. 

Traphagen  v,  Erie  R,  Co.  73  N.  J.  L. 
759,  64  Atl.  1072,  67  Atl.  753,  9  Ann.  Cas. 
064;  Feil  v.  West  Jersey  &  S.  R.  Co.  77  N. 
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J.  L.  502,  72  Atl.  362;  Kingsley  v.  Dela- 
ware, L.  k  W.  R.  Co.  81  N.  J.  L.  536,  35 
L.R.A.(N.S.)  338,  80  Atl.  329;  State  v. 
Young,  —  N.  J.  L.  — ,  66  Atl.  471;  iRex 
V.  Pease,  4  Barn,  k  Ad.  40,  1  Xev.  k  M. 
690,  2  L.  J.  Mag.  Cas.  N.  S.  26,  22  Eng. 
Rul.  Cas.  71;  Joyce,  Nuisances,  §  68;  Wood, 
Nuisances,  §  306;  Jersey  City  v.  Aber- 
crombie,  —  N.  J.  L.  — ,  58  Atl.  73. 

Mere  negligence  on  the  part  of  employees 
18  not  sufficient  to  charge  the  defendant  with 
criminal  liability  by  reason  of  the  conse- 
quences resulting  solely  from  such  negli- 
gence. 

State  V.  Passaic  County  Agri.  Soc.  54 
N.  J.  L.  260,  24  AtL  680;  Reg.  v.  Great 
North  of  England  R.  Co.  9  Q.  B.  316,  16 
L.  J.  Mag.  Cas.  N.  S.  16,  10  Jur.  755,  2 
Cox,  C.  C.  70,  7  Eng.  Rul.  Cas.  466 ;  Louis- 
ville k  N.  R.  Co.  V.  Com.  10  Ky.  L.  Rep. 
872;  Com.  v.  Nichols,  10  Met.  259,  43  Am. 
Dec.  432;  Barnes  v.  State,  19  Conn.  398; 
State  V.  Baltimore  k  0.  R.  Co.  65  W.  Va, 
603,  64  S.  E.  735;  Hall  v.  Norfolk  k  W. 
R.  Co.  44  W.  Va.  36,  41  L.R.A.  669,  67  Am. 
St.  Rep.  767,  28  S.   E.  754. 

There  is  no  remedy  for  incidental  damage 
and  inconvenience  that  naturally  accom- 
panies the  operation  of  a  railroad. 

Beseman  v.  Pennsylvania  R.  Co.  50  N.  J. 
L.  235,  13  Atl.  164,  affirmed  in  62  N.  J.  L. 
221,  20  Atl.  169;  State  ex  rel.  Bd.  of 
Health  v.  Bergen  County,  46  N.  J.  Eq.  173, 
18  Atl.  465. 

Messrs.  Robert  S.  Hudspeth  and  Pierre 
P.  Garven  for  the  State. 

Garrison,  J.,  delivered  the  opinion  of 
the  court: 

This  writ  of  error  brings  up  the  judg- 
ment of  the  supreme  court  affirming  the 
judgment  of  the  Hudson  quarter  sessions 
convicting  the  plaintiff  in  error  of  main- 
taining a  common  nuisance  by  the  emission 
of  dense  smoke  from  its  locomotive  engines. 

The  facts  charged  in  the  indictment  and 
the  evidence  produced  at  the  trial,  together 
with  the  trial  errors  complained  of,  espe- 
cially with  respect  to  the  charge  of  the 
court,  sufficiently  appear  in  the  opinion  of 
the  supreme  court.  That  opinion,  after 
stating  that  the  defendant  under  its  char- 
ter had  the  right  to  use  any  sort  of  coal 
necessary  for  the  efficient  operation  of  its 
road,  laid  down  the  general  proposition 
that  for  a  nuisance  resulting  as  an  incident 
of  such  use,  independently  of  negligence,  the 
railway  company  was  not  responsible.  In 
laying  down  this  proposition  the  court  be- 
low followed  the  case  of  Morris  k  E.  R.  Co. 
V.  State,  36  N.  J.  L.  653,  in  which  this 
court  followed  the  case  of  Vaughan  v.  Taff 
Vale  R.  Co.  5  Hurlst.  k  N.  679,  1  Eng.  Rul. 
Cas.  296,  in  which  Chief  Justice  Cockburn 
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stated  the  general  principle  to  be  that 
*Vhen  the  legislature  has  sanctioned  and 
authoriaed  the  use  of  a  particular  thing, 
and  it  is  used  for  the  purpose  for  which 
it  waA  authorized,  and  every  precaution 
has  been  observed  to  prevent  injury,  the 
sanction  of  the  legislature  carries  with  it 
this  consequence  that  if  damage  results 
from  the  use  of  such  thing,  independently 
of  negligence,  the  party  using  it  is  not 
responsible."  The  court  of  exchequer 
chamber,  thus  speaking  through  Chief  Jus- 
tice Cockburn,  followed  the  decision  of  the 
court  of  King's  bench  in  Rex  v.  Pease,  4 
Barn.  &  Ad.  30,  1  Nev.  &  M.  690,  2  L.  J. 
Mag.  Gas.  N.  S.  26,  22  Eng.  RuL  Cas.  71, 
which  was  an  indictment  against  a  railway 
company  for  a  smoke  nuisance  not  distin- 
guishable in  principle  or  on  its  facts  from 
the  case  now  before  us.  In  that  case  the 
judgment  delivered  by  Baron  Parke  was 
that  Buch  incidental  interferences  with  the 
righta  of  the  public  must  be  taken  to  have 
been  contemplated  and  authorized  by  the 
legislature  in  return  for  the  public  benefits 
derived  from  the  railway,  and  hence  did 
not  and  could  not  constitute  a  nuisance  at 
common  law. 

The  principle  which  has  thus  been  adopt- 
ed and  followed  by  the  courts  of  this  state, 
notably  in  the  case  of  Beseman  v.  Pennsyl- 
vania R.  Co.  50  N.  J.  L.  235,  18  Atl.  164, 
justified  the  supreme  court  in  saying  that 
''wherever  the  question  has  been  raised  in 
this  jurisdiction,  negligent  operation  alone 
presents  the  ratio  decidendi,  whether  it  be 
upon  an  application  for  equitable  relief 
against  a  conceded  private  nuisance,  or  in 
a  prosecution  under  the  criminal  law  upon 
an  indictment  for  creating  and  maintaining 
a  public  nuisance;  for  the  law  is  well  set- 
tled that  for  mere  incidental  damage  accru- 
ing by  reason  of  the  authorized  and  proper 
oper^ion  of  the  railroad,  the  company  is 
exempt  from  liability  upon  the  principle 
of  damnum  absque  injuria,**  and  ''in  suits 
for  such  injuries  negligence  is  the  gist  of 
the  action."    [83  N.  J.  L.  231,  84  Atl.  698.] 

A  necessary  corollary  of  this  proposition 
tod  an  essential  part  of  the  doctrine  as 
applied  to  public  nuisances  is  that  the  negli- 
gence that  will  thus  transform  the  doing 
of  a  legislatively  authorized  act  into  a 
common-law  nuisance  must  be  something 
more  than  the  mere  doing  of  suph  author- 
ize act;  i.  e.,  there  must-  be  evidence  of 
negligence  dehors  the  mere  doing  of  the  act 
which  by  force  of  the  legislative  sanction 
is  not  in  itself  a  nuisance. 

Unless  this  be  so,  the  doctrine  in  ques- 
tion is  an  empty  formula  under  which  the 
authority  granted  by  the  central  legislative 
liody  may  be  nullified  by  judicial  action 
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confined  to  particular  subdivisions  of  the 
state. 

In  the  case  of  a  railway  it  is  not  per- 
ceived how  such  legislative  grant  can  be 
rendered  effective,  or  the  road  operated 
under  it,  if  each  county  through  which  it 
passes  may  prescribe  the  use  or  one'  or 
another  of  the  various  methods  of  opera- 
tion in  actual  use  upon  no  other  evidence 
of  negligence  than  that  the  doing  of  the 
act  authorized  by  law  creates  a  condition 
which  but  for  such  law  would  be  a  public 
nuisarice. 

I  am  not  intimating  that,  with  the  ad- 
vance of  knowledge,  improvements  in  rail- 
road methods  and  equipment  may  not 
become  so  generally  employed,  and  their 
practical  utility  so  conclusively  demon- 
strated, that  the  failure  of  a  given  company 
to  know  of  them  or  to  adopt  them  would 
not  be  evidence  of  negligence,  as  is  suggest- 
ed by  the  opinion  recently  delivereed  in 
State  V.  New  York  C.  &  H.  R.  R.  Co.  —  N. 
J.  L..— ,  86  Atl.  48. 

^e  are  not  now  dealing  with  that  ques- 
tion, but  with  the  particular  doctrine  that 
the  mere  doing  of  an  authorized  act  is  not 
of  itself  evidence  of  negligence. 

Briefly  stated,  the  doctrine  of  our  cases 
is  that,  where  the  doing  of  a  thing  that 
would  otherwise  be  a  public  nuisance  is 
authorized  by  the  legislature,  the  doing  of 
that  thing  by  the  person  so  authorized,  in 
the  manner  and  for  the  purpose  authorized, 
cannot  constitute  a  public  nuisance  in  the 
absence  of  negligence,  and  such  negligence 
must  consist  of  something  more  than  the 
mere  doing  of  the  authorized  act. 

Under  this  doctrine,  the  defendant  below 
was  wrongly  convicted  if  the  jury  was  per- 
mitted under  the  charge  of  the  court  to 
find  that  the  defendant  was  guilty  of  main- 
taining a  public,  nuisance  merely  because 
it  did  an  act  authorized  by  the  legislature, 
— f.  e.,  used  soft  coal, — or,  to  put  it  in  an- 
other way,  if  the  jury  was  permitted  by  the 
charge  to  find  that  the  use  of  soft  coal  was 
in  itself  the  negligent  act  that  would  render 
the  doing  of  the  act  thus  authorized  a 
public  nuisance.  Such  an  instruction  would 
be  at  once  self -contradictory  and  a  com- 
plete frustration  of  the  established  doctrine; 
for  plainly  what  it  amounts  to  is  this,  viz.: 
That,  although  the  authorized  use  of  a 
thing  is  not  a  nuisance  unless  made  so  by 
the  negligent  act  of  the  user,  yet  the  mere 
use  of  such  thing  may  constitute  the  negli- 
gent act  by  which  such  authorized  use  be- 
comes a  nuisance.  Clearly  this  is  neither 
a  logical  nor  a  legal  application  of  the 
principle  by  which  the  present  case  is  con- 
trolled. 

We  do  not  understand  that  the  supreme 
court  sanctioned  any  such  instruction,  or 
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that  its  opinion  gives  countenance  to  any 
Buch  impairment  or  misapplication  of  the 
doctrine  it  had  laid  down;  on  the  contrary, 
we  understand  that  it  was  precisely  because 
the  supreme  court  thought  that  such  an  in- 
struction, if  given,  was  cured  by  other  parts 
of  the  charge  that  it  affirmed  the  judgment 
of  the  quarter  sessions.  We  are  unable  to 
reach  this  conclusion;  and  upon  the  con- 
trary find  that  such  erroneous  instruction 
was  given,  and  that  it  was  not  cured  or  at- 
tempted to  be  cured  by  anything  in  the 
charge. 

In  the  main  charge  of  the  court  this  lan- 
guage is  used: 

"There  has  been  testimony  to  the  effect 
that  this  condition  of  things  is  due  par- 
tially to  the  use  by  this  company  of  soft 
coal  as  fuel  There  has  been  further  testi- 
mony— ^you  will  recollect  it — ^to  the  effect 
that  these  engines  and  this  property  can  be 
maintained  without  the  use  of  soft  coal. 
There  has  been  testimony  produced  here  to 
the  effect  that,  by  the  expenditure  of  certain 
sums  of  money,  the  use  of  the  fuel  that  is 
contended  causes  some  of  this  inconvenience 
can  be  done  away  with  altogether  in  that 
particular  community.  You  are  to  take  all 
that  evidence  into  consideration  in  deter- 
mining wliether  or  not  this  defendant  has 
exercised  ordinary  care  in  the  operation  of 
its  property, — ^whether  or  not  this  defend- 
ant has  been  negligent  in  the  performance 
of  its  duty  to  the  public.  If  in  the  exer- 
cise of  ordinary  care  this  company  could 
have  operated  this  road  so  as  to  prevent 
the  destruction  of  comfort  and  property  to 
the  people  of  this  community,  and  the 
company  failed  in  that  duty,  then  the  lia- 
bility of  the  company  would  be  clear." 

Inasmuch  as  the  jury  had  been  correctly 
charged  that  the  defendant  was  authorized 
by  its  charter  to  use  soft  coal  in  the  opera- 
tion of  its  road,  and  was  liable  only  for  a 
nuisance  resulting  from  its  own  negligent 
acts,  the  language  quoted,  which  made  the 
defendant's  use  of  soft  coal  the  test  of  its 
negligence  in  using  it,  was  erroneous  for  the 
reason  that  such  act  of  negligence  consisted 
of  nothing  more  than  the  mere  doing  of  such 
authorized  act.  The  idea  thus  sought  to 
be  conveyed  to  the  jury  was  again  stated 
in  response  to  a  specific  request  to  charge. 

The  request  was  that  the  court  should 
charge  that  ''under  its  franchises  as  a  rail- 
road company,  the  defendant,  during  the 
period  alleged  in  the  indictment,  had  a  legal 
right  to  burn  soft  coal."  Instead  of  charg- 
ing this,  the  court  instructed  the  jury  thus: 
"I  will  charge  you  that  this  company  had 
the  legal  right  to  burn  soft  coal  or  any 
other  kind  of  fuel  that  they  might  deter- 
mine to  be  essential  to  be  used  by  the  com-  i 
panv  in  its  business,  provided  always  that 
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it  uses  ordinary  care  to  satisfy  its  legal 
obligation  to  operate  its  property  without 
negligence;  and  witnesses  have  testified — * 
one  of  the  witnesses  for  the  defense — ^that 
other  kind  of  fuel  could  be  used  under  cer- 
tain circumstances  in  the  operation  of  this 
road,  and  tnat  the  use  of  that  other  kind 
of  fuel  might  have  prevented  some  of  the 
conditions  complained  of  here.  You  have 
the  right  to  take  that  evidence  into  con- 
sideration, in  connection  with  all  the  evi- 
dence in  the  case,  in  determining  whetlier 
or  not  under  such  circumstances,  having  in 
view  all  the  conditions,  the  burning  of  soft 
coal  under  such  circumstances  was  Dili- 
gence on  the  part  of  the  defendant  com- 
pany." 

If  this  instruction  left  any  doubt  that 
the  burning  of  soft  coal  might  be  found  by 
the  jury  to  be  "in  itself"  nej^ligence,  such 
doubt  is  removed  by  the  statement  that  fol- 
lows, viz.:  "The  company  has  no  right,  &o 
legal  right,  to  arbitrarily  maintain  a  nui- 
sance under  any  circumstances  of  the  case; 
and  if  the  use  of  a  particular  kind  of  fuel 
was  in  itself  negligence,  and  worked  an 
injury  to  the  public  at  large,  why  that  con- 
duct in  itself  might  be  sufficient  for  you  to 
say  that  this  company  was  responsible  in 
law  for  the  maintenance  of  a  nuisance." 

Such  an  instruction  was  clearly  erroneous, 
in  that  it  left  it  open  to  the  jury  to  find 
that  the  mere  doing  of  an  act  authorized 
by  the  legislature  was  of  itself  proof  of 
negligence  in  the  doing  of  such  -  act.  For 
this  error  by  which  the  defendant  below 
was  deprived  of  the  benefit  of  the  estab- 
lished doctrine  of  this  court,  the  judgment 
of  the  supreme  court  should  be  reversed, 
unless,  as  that  court  thought,  the  error  that 
we  have  pointed  out  was  cured  or  rendered 
harmless  by  other  parts  of  the  charge.  We 
fail  to  find  that  this  was  done,  and  do  not 
see  how  it  could  be  deemed  to  have  <been 
done,  in  view  of  the  fact  that  the  error  in 
question  occurred  at  the  close  of  the  charge 
and  after  the  statements  of  the  law  that 
are  said  to  be  curative  had  been  made.  If 
a  judge  makes  a  mistake  in  charging  the 
jury,  he  may  undoubtedly  cure  it  by  calling 
attention  to  it  as  a  mistake,  and  directing 
the  jury  ta  disregard  it  or  to  substitute  for 
it  a  later  statement  of  the  law.  Nothing 
of  that  sort  was  done  in  the  present  case, 
where  the  most  that  can  be  said  is  that  two 
statements  of  the  law  were  made  to  the 
jury,  one  of  which  was  erroneous.  Unless 
we  conceive  of  our  trial  system  as  one  in 
which  the  jury  is  clothed  with  the  capacity 
to  decide  between  two  judicial  statements  of 
the  law,  and  unerringly  to  select  the  correct 
statement  and  to  disregard  the  incorrect^ 
the  error  of  the  charge  in  the  present  case 
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was  not  cured  or  rendered  noninjurious  to 
the  defendant^  who  excepted  to  it. 

The  judgment  of  the  Supreme  Court  is 
reversed^  to  the  end  that  a  vetUre  de  novo 
may  be  awarded. 

Kalisdi  and  White,  JJ.»  dissent. 


mSSOITRI  SUPREME  COURT. 

(Division  No.  1.) 

LAURA  BENDER,  Respt., 

V. 

GEORGE  WEBER  et  al.,  Ailt>t8. 

(250  Mo.  551,  157  S.  W.  570.) 

Landlord  and  tenant-  openings  from 
common  passage  —  liability  for  In- 
Jnrles. 

A  property  owner  who  maintains  along 
the  rear  of  several  tenements  a  common 
passage  for  the  use  of  tenants  and  their 
guests,  from  which  access  may  be  had  to 
doors  into  the  tenements  and  stairways 
leading  to  the  basement,  which  are  leased 
to,  and  pass  into  the  control  of,  the  ten- 
ants, is  not  liable  for  injury  to  one  who, 
in  going  to  the  tenant's  door  on  business, 
fall!  down  the  unguarded  stairway  to  the 
basement,  if  there  is  a  barrier  between  the 
passageway  and  the  stairway  so  that,  in 
order  to  gain  access  to  the  latter  a  passer- 
by would  have  to  turn  out  of  the  passage- 
way onto  the  leased  property. 

(May  31,  1913.) 

CERTIFICATION  by  the  St.  Louis  Court 
of  Appeals  for  the  opinion  of  the  Su- 
preme Court  of  questions  arising  upon  ap- 
peal by  defendants  from  a  judgment  of  the 
Circuit  Court  for  the  City  of  St.  Louis  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  for 
which  defendants  are  alleged  to  have  been 
responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cland  D.  Hall,  for  appellants: 

The  court  erred  in  refusing  instructions 
in  the  nature  of  a  demurrer  to  the  evidence. 

Bnesching  v.  St.  Louis  Gaslight  Co.  6 
Mo.  App.  85;  Larkin  v.  O'NeiU,  119  N.  Y. 
221,  23  N.  E.  563;  Kean  v.  Schoening,  103 
Mo.  App.  77,  77  S.  W.  335. 

There  was  no  evidence  that  the  defendants 
exercised  exclusive  control  over  the  paved 
illeyway,  or  of  the  ingress  or  egress  to  these 
Iraildings,  or  that  the  public  were  authorized 


to  use  the  alleyway  or  the  rear  door  of 
the  grocery. 

Shearm.  &  Redf.  Neg.  §  503;  Leonard  v. 
Storer,  115  Mass.  89,  15  Am.  Rep.  76; 
Mellen  v.  Morrill,  126  Mass.  545,  30  Am. 
Rep.,  695. 

The  petition  does  not  show  any  relation 
of  any  character,  existing  at  the  time  of 
the  accident,  between  the  plaintiff  and  de- 
fendants, which  imposed  any  duty  or  obli- 
gation upon  the  defendants  toward  plain- 
tiff. 

Southcote  V.  Stanley,  1  Hurlst.  k  N.  247, 
25  L.  J.  Exch.  N.  S.  339,  19  £ng.  Rul.  Cas. 
60;  Gautret  v.  Egerton,  L.  R.  2  C.  P.  371, 
36  L.  J.  C.  P.  N.  S.  191,  16  L.  T.  N.  S.  17, 

15  Week.  Rep.  638;  Bolch  v.  Smith,  7 
Hurlst.  &  N.  738,  31  L.  J.  Exch.  N.  S.  201, 
8  Jur.  N.  S.  197,  6  L.  T.  N.  S.  158,  10  Week. 
Rep.  387;  Hounsell  v.  Smyth,  7  C.  B.  N.  S. 
731,  29  L.  J.  C.  P.  N.  S.  203,  6  Jur.  N.  S. 
897,  1  L.  T.  N.  S.  440,  8  Week.  Rep.  277; 
Glaser  v.  Rothchild,  106  Mo.  App.  418,  80 
S.  W.  332;  Sweeny  v.  Old  Colony  k  N.  R. 
Co.  10  Allen,  372,  87  Am.  Dec.  644;  Barry 
V.  Calvary  Cemetery  Asso.  106  Mo.  App. 
358,  80  S.  W.  709;  Stevens  v.  Nichols,  155 
Mass.  472,  15  LJI.A.  459,  29  N.  £.  1150; 
Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  16 
L.RJL.  640,  28  Am.  St.  Rep.  594,  30  N.  E. 
987;  Wencker  v.  Missouri,  K.  &  T.  R.  Co. 
169  Mo.  592,  70  S.  W.  145;  Davis  v.  Central 
Cong.  Soc.  129  Mass.  370,  37  Am.  Rep.  368; 
Nicholson  v.  Erie  R.  Co.  41  N.  Y.  529. 

The  petition  does  not  allege  that,  at  the 
time  of  the  accident,  plaintiff  was  without 
fault  in  her  conduct,  or  was  exercising  or- 
dinary care  to  avoid  the  accident. 

Lafflin  v.  Buffalo  &  S.  W.  R.  Ca  106 
N.  Y.  136,  60  Am.  Rep.  433,  12  N.  E.  599, 
5  Am.  Neg.  Cas.  268;  Ruppert  v.  Brooklyn 
Heights  R.  Co.  154  N.  Y.  94,  47  N.  E.  971, 
3  Am.  Neg.  Rep.  711;  Fitzgerald  v.  Con- 
necticut River  Paper  Co.  155  Mass.  155, 
31  Am.  St.  Rep.  537,  29  N.  E.  464,  15  Am. 
Neg.  Cas.  686 ;  Gaffney  v.  Brown,  150  Mass. 
479,  23  N.  E.  233;  Buesching  v.  St.  Louis 
Gaslight  Co.  6  Mo.  App.  85;  Gilman  v. 
Deerfield,  15  Gray,  580. 

The  petition  does  not  allege  that  the  rear 
door  of  the  grocery  was  used  by  the  public 
entering  and  leaving  the  store,  with  the 
knowledge  of  the  defendants. 

McCarthy  v.  Foster,  156  Mass.  511,  31 
N.  E.  385;  Whiteley  v.  McLaughlin,  383 
Mo.   160,   66   L.R.A.   484,   81   S.   W.   1094, 

16  Am.  Neg.  Rep.  458. 


Vote.  —  As  to  liability  of  owner  for  in- 
juries to  tenant's  guests  or  employees  by 
defect  in  premises,  see  notes  to  McConnell 
V.  Lemlev,  34  L.R.A.  609,  and  Cristadoro 
?.  Von  Behren,  17  L.R.A.(N.S.)   1161. 

Ooni»rallv.  as  to  the  liability  of  landlord 
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for  injury  to  tenants  from  defects  in  prem- 
ises, see  notes  to  Hines  v.  Willcox,  34 
L.R.A.  824,  and  Walsh  v.  Schmidt,  34  L.R.A. 
(N.S.)  798:  and  later  case  Clark  v.  Sharpe, 
41  L.R.A.(N.S.)  47. 
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Plaintiff  was  guilty  of  contributory  neg- 
ligence. 

Diamond  v.  Kansas  City,  120  Mo.  App. 
385,  96  S.  W.  402;  Schaub  v.  Kansas  City 
Southern  R.  Co.  133  Mo.  App.  444,  113  S. 
W.  1163;  Van  Dyke  v.  Missouri  P.  R*  Co. 
230  Mo.  259,  130  S.  W.  1;  Ries  v.  St.  Louis 
Transit  Co.  179  Mo.  1,  77  8.  W.  734; 
Coffey  V.  Carthage,  186  Mo.  573,  85  S.  W. 
532;  Ryan  v.  Kansas  City,  232  Mo.  471, 
134  S.  W.  566,  985;  Reynolds  v.  Los 
Angeles  Gas  &  Electric  Co.  162  Cal.  327, 
39  L.R.A.(N.S.)  896,  122  Pac.  962;  Collins 
V.  Janesville,  111  Wis.  348,  87  N.  W.  241, 
1087,  10  Am.  Neg.  Rep.  620;  Davis  v.  Cali- 
fornia Street  Cable  R.  Co.  105  Cal.  131, 
38  Pac.  647 ;  McGraw  v.  Friend  &  T.  Lum- 
ber Co.  120  Cal.  574,  52  Pac.  1004,  4  Am. 
Neg.  Rep.  6;  Tetwiler  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  242  Mo.  178,  145  S.  W.  780. 

Messrs.  John  A.  Tally  and  £.  V.  Sel- 
leck  for  respondent. 

liamm,  J.,  delivered  the  opinion  of  the 
court: 

Negligence.  Personal  injuries.  Verdict 
and  judgment  for  plaintiff  for  $1,250.  Ap- 
peal to  the  St.  Louis  court  of  appeals. 
Affirmed  there  by  a  divided  court.  Certi- 
fied here  under  §  6  of  the  1884  amendment 
of  the  Constitution.  The  pleadings  fill  no 
office  for  present  purposes. 

The  case  on  the  facts  is  this:  There  are 
twp  streets  in  St.  Louis  (Cardinal  and  Lac- 
lede) cutting  each  other  at  right  angles. 
In  one  of  such  angles  there  are  a  group  of 
buildings  owned  by  defendants,  husband  and 
wife.  The  ground  floors  and  basements  of 
some  are  leased  for  business  purposes,  while 
the  upper  floors  of  those  and  the  whole*  of 
the  other  buildings  are  flats  or  dwellings  oc- 
cupied by  tenants  for  living  purposes.  There 
is  a  paved  private  courtyard  or  passageway 
for  footmen  only  (somewhat  like  a  patio) 
for  access  to  the  rear  of  all.  For  conven- 
ience of  expression,  we  will  call  it  the 
"courtyard,"  paeaim.  To  fill  its  office  suit- 
ably (which  office  was  that  of  giving  ac- 
cess by  way  of  common  use  of  tenants  and 
those  other  persons  having  a  right  to  go 
to  the  rears  of  the  group  of  buildings, — 
€.  g,,  grocerymen,  meat  market  men,  milk- 
men, breadmen,  on  their  delivery  rounds), 
said  courtyard  runs  east  and  wc^t  and  then 
turns  north,  taking  the  form  of  an  "L."  As 
said,  this  courtyard  is  private  property,  be- 
longs to  defendants,  being  cut  off  by  lattice 
screens  from  both  Cardinal  and  Laclede, 
with  latched  doors  in  the  screens  for  ingress 
to  and  egress  from  the  courtyard.  It  is 
not  connected  with  any  public  alley.  As 
said,  defendants*  tenants  made  comftion  use 
of  this  courtyard  when  occasion  called;  this 
in  addition  to  the  use  mentioned  above.  A 
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minor  or  sporadic  use  also  grew  up,  inci- 
dent to  the  Wood  tenement,  which  will  be 
recurred  to  further  on.  At  a  certain  place 
in  this  courtyard,  the  locus  in  quo,  it  is  8 
feet  6  inches  wide  from  wall  to  wall;  «.  e., 
from  north  to  south.  The  width  is  leas  at 
some  other  places.  Ranged  along  the  sides 
of  this  courtyard  are  bread  boxes,  gasolene 
tanks,-  ash  bins  (the  latter  possibly  perma- 
nent), for  the  convenience  of  tenants  (we 
suppose  put  there  by  them).  There  are  * 
also  some  cellar  ways  running  east  and  west 
lengthwise  with  the  courtyard,  and  hard 
by  the  rear  building  walls,  which  cellar 
ways  lea^  to  the  basement  cellars  of  those 
buildings  having  such  cellars.  These  cel- 
lar ways  make  opening,  say,  8  feet  long  and 
2  feet  3  inches  wide,  severally.  They  have 
no  trapdoors  on  top,  but  are  cut  off  and 
■guarded  from  the  courtyard  by  wooden  rail- 
ings or  banisters  at  one  end  and  along  one 
side  (the  other  side  being  protected  by  the 
building  wall),  and  one  end  was  left  open 
at  the  head  of  the  cellar  stairway;  the 
latter  leading  down,  say,  8  feet,  to  the 
outside  cellar  door  to  the  basement  proper. 
The  upper  step  of  each  of  these  cellar  stairs 
is  flush  with  the  paved  courtyard ;  and  these 
stairways  were  built  and  arranged,  as  above 
described,  some  years  gone,  to  wit,  at  the 
time  the  group  of  buildings  was  constructed 
by  their  former  owner  in  accordance  with 
an  architect's  design. 

At  the  times  in  hand  the  ground  floor  of  - 
one  of  these  buildings  was  in  the  possession 
of  two  brothers  named  Wood,  as  tenants 
of  defendants ;  the.  Woods  running  a  grocery 
there.  The  cellar  under  that  ground  floor 
was  leased  with  the  ground  floor  itself  to 
them  for  that  purpose,  including  the  right 
to  the  use  of  a  stairway  leading  thereto. 
In  this  cellar  the  W^oods  stored  and  kept 
goods,  boxes,  etc.,  and  their  necessary  out- 
side access  to  this  cellar  was,  as  suggested 
above,  by  one  of  the  described  cellar  stairs, 
opening  into  the  courtyard,  and  subjected 
to  this  private  and  exclusive  use  everyday 
about  their  business. 

There  was  a  rear  door  to  Woods'  grocery 
opening  on  the  courtyard.  The  upper  step 
of  the  cellar  stairway  in  question  (said  step 
being  at  a  right  angle  to  the  building)  began 
9  inches  or  so  west  of  the  west  jamb  of  this 
rear  door,  and  the  door  sill  of  that  door 
was  about  2  inches  above  the  level  of  the 
courtyard  pavement.  We  take  it  from  the 
record,  including  photographs  in  evidence, 
that  the  ordinary  line  of  travel  east  and 
west  in  this  courtyard  (that  is,  the  custom- 
ary use)  was  on  about  6  feet  of  clear  space 
of  pavement,  to  wit,  the  whole  courtyard, 
saving  and  except  the  space  taken  up  next 
to  the  rear  building  walls  by  ash  bins,  bread 
boxes,  oil  tanks,  cellar  ways,  etc.     It  will 
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thiu  be  seen  that  to  fall  into  this  cellar  way 
anyone  leaving  this  rear  door  would  have 
to  turn  to  the  west,  directly  on  stepping 
out,  and  in  the  line  of  the  obstructions  on 
that  side,  instead  of  taking  pains  to  go 
north  far  enough  to  get  outside  the  line  of 
said  obstructions  and  into  the  clear  space 
or  line  of  travel  of  the  courtyard  east  and 


In  this  condition  of  things,  and  not  other- 
wise, on  a  Sunday  evening,  October  28,  1905, 
plaintiff    (an  intelligent  housemaid  thirty- 
three  years  of  age,  with  good  eyes)  entered 
thla  courtyard  from  Cardinal  on  an  errand 
for  her  mistress,  a  Mrs.  Conley,  to  get  from 
Woods'  grocery  some  oysters  and  milk  for 
lunch.    Mrs.  Conley  was  one  of  defendants' 
tenants,  and  the  rear  of  her  tenement,  with 
windows   therein,   was   on   this   courtyard, 
and  but  a  few  feet  away  from  Woods'  rear 
door   and  in  plain  view  of  said  door  and 
cellar  way  from  said  windows.    Lying  right 
under  her  eye,  plaintiff  could  see  and  did 
see  tlfis  cellar  way  from  the  Conley  tene- 
ment windows,  as  said.    Moreover,  she  had 
been    in  and  out  the  grocery  through  this 
rear    door.     She   admits  she   knew  all   the 
time  she  lived  with  Mrs.  Conley  that  this 
cellar  way  was  open  at  one  end,  the  end 
next  to  Woods'  rear  door,  but  she  says  she 
did  not  know  how  close  on  the  west  its  upper 
step    was  from   the  door  8..1  of  this  rear 
door.     AH  the  testimony  is  to  the  effect  that 
it  was  not  dark,  but  it  was  "just  getting 
dusk."      We   take   it   the   light  was   such 
that   plaintiff   could   have   seen   everything 
there  was  to  see  if  she  had  looked  at  the 
immediate  time.     She  says  she  saw  at  the 
very  time  the  banisters  of  the  cellar  way, 
and  saw  the  opening  at  one  end  where  the 
steps    begin,    "but    did    not    know    it   was 
so  close."    Her  story  is  that,  coming  with 
a  bucket  in  one  hand  to  the  rear  door,  she 
took  hold  of  the  door  knob,  turned  it,  and 
walked   in;   that  she  found  there  the  pro- 
prietors and  some  others  and  "started"  to 
buy  what  she  went  for.     At  that  instant, 
and  before  trying  to  buy  anything,  she  re- 
membered "something"  and  wanted  to  speak 
to  her  mistress  about  it.    So,  after  saying 
'"good-evening"  to  the  persons  in  the  store, 
she  faced  about  and  stepped,  face  to  the 
front,  straight  north  and  out  of  the  door 
"just  stepped 'in  and  stepped  out,"  and  as 
soon  as  she  got  out,  when  her  hand  was 
yet  on  the  door  knob,  she  fell    (evidently 
having  stepped  to  the  west  or  westwardly 
along  the  building  wall)  through  the  open 
end  of  the  cellar  way  headlong  down  to  the 
foot  of  the  cellar  stairs,  and  thereby  badly 
hurt  herself.     That  she  did  injure  herself 
is  conceded;    indeed,  no  question   is   made 
over  the  extent  of  her  severe  injuries. 

Defendants    introduced    testimony    from 
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several  witnesses,  of  great  probative  force, 
to  the  effect  that  plaintiff  near  dusk  came 
with  a  bucket  to  the  locked  rear  door  of 
the  grocery;  that  on  knocking  the  door  was 
opened;  that  several  parties  in  the  rear 
room  of  the  grocery  were  smoking  and 
drinking  beer  "socially;"  that  plaintiff,  her- 
self intoxicated,  stood  in  the  doorway  and 
asked  for  beer;  that  she  said  nothing  about 
buying  groceries;  that,  being  refused  beer, 
she,  with  her  face  to  the  south  («.  e.,  away 
from  the  courtyard),  backed  out  of  the  door 
laughing  and  talking,  and  in  so  doing 
backed  northwest  into  the  cellar  way. 

The  grocery  had  the  usual  front  door  and 
it  was  open   at  the  time.    There  was  no 
testimony  that  the  rear  door  was  intended 
by  the  owners  of  the  building  as  a  means 
of  access  to  the  storeroom  by  customers  of 
the  tenant  occupying  the  ground  floor,  or 
was  built  for  any  purpose  outside  of  the 
ordinary  use  such  a  rear  door  is  put  to  for 
the    backdoor    convenience    of   the   tenant. 
Neither  is  there  any  evidence  showing,  or 
tending  to  show,  that  defendants,  the  land- 
lords, knew  that  their  tenants,  the  Woods, 
permitted  or  solicited  the  use  of  this  rear 
door  by  their   customers   in  coming  in  or 
going  out  of  the  store.     It  stands  conceded 
that  no  other  rear  door  leading  into  this 
courtyard   from   any   of   defendants'   other 
tenements   was   so   used.      Defendants   did 
not  live  on  the  premises,  but  some  distance 
away,  and  collected  their  rents  through  an 
agent.     It  seems  the  Woods  kept  their  gro- 
cery store  open  during  part  of  each  Sunday 
for  the  sale  of  groceries,  and,  as  said,  the 
front  door  was  open  at  the  time.     Further- 
more,  it  appears  that  Mrs.  Conley  was  a 
customer  of  the  Woods,  and  that  she  and 
her  housemaid  used  the  courtyard  as  a  near 
way  or  short  cut  to  the  grocery  through  this 
rear   door.  Plaintiff  had   worked   for   Mrs. 
Conley  for  about  two  weeks,  though  she  had 
been  familiar  with  the  courtyard  for  a  much 
longer    time,    and.  test i fled    that    she    saw 
"people    going    in    and    getting   groceries" 
through  this  rear  door.    There  was  testi- 
mony that  other  tenants  of  defendants  at 
times  made  the  same  use  of  it,  and  some- 
times outsiders,  but  the  extent  of  this  lat- 
ter use  is  not  disclosed.    It  was  also  shown 
that    at    times    "people"    were    seen    going 
through  this  courtyard,  and  that  children 
sometimes    played    there.     It   was   testifled 
to  by  Mrs.  Conley  on  behalf  of  plaintiff,  and 
denied  by  Mr.  Weber,  that  prior  to  the  ac- 
cident she  had  notified  him  to  close  up  the 
open  end  of  the  Wood's  cellar  way,  and  gave 
as  a  reason  that  it  was  dangerous  to  her 
children.    There  was  uncontradicted  testi- 
mony on  behalf  of  defendants  that  the  cus- 
tomary way  of  building  in  St.  Louis  is  to 
leave  cellar  ways  intended  for  uses  such  as 
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this,  in  the  rear  of  premises  on  private 
grounds,  like  this,  open  at  one  end.  That 
"the  general  practice  is  to  inclose  all  but 
one  side;  that  is,  where  you  go  down  the 
steps.''  As  already  pointed  out,  there  was 
no  testimony  that  anyone  besides  the  Woods 
had  any  right  to  use  the  cellarway,  or  that 
its  use  was  common  to  other  tenants  of  de- 
fendants or  to  any  part  of  the  public  at 
large. 

Questions  on  the  admissibility  of  testi- 
mony were  ruled  against  appellants.  So 
a  ruling  was  made  on  objections  to  an  al- 
leged improper  argument  by  one  of  respond- 
ent's counsel  to  the  jury.  Error  is  as- 
signed in  both  particulars.  Others  relate 
to  giving  and  refusing  instructions;  one  a 
demurrer  to  the  evidence  hinging,  in  part, 
on  the  question  whether  respondent  was  not 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  in  part  on  another  question 
presently  stated.  So,  while  the  sufficiency 
of  the  petition  was  not  challenged  below, 
it  is  argued  here  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  record  relating  to  the  enumerated 
list  of  assignments  needs  no  attention  until 
such  time  as  a  main  question  raised  by 
appellants  (and  hinted  at  above)  is  settled, 
to  wit:  Did  they,  as  landlords,  breach  any 
duty  they  owed  plaintiff  by  not  fencing  off 
the  entrance  of  their  tenants'  courtyard 
cellar  way,  and  hence  should  not  the  de- 
murrer to  the  evidence  have  been  given? 
If  that  question  be  ruled  against  appellants, 
other  assignments  will  be  reached  in  due 
order,  and,  in  that  event,  any  record  perti- 
nent thereto,  if  not  already  set  forth,  will 
appear  in  connection  with  a  determination 
of  those  points.  But,  contray  if  that  ques- 
tion be  ruled  for  appellants,  then  the  case 
fatally  breaks  at  that  point,  and  the  other 
assignments  will  be  reserved  as  not  neces- 
sary for  decision,  and  to  be  ruled  in  some 
other  case  turning  on  them. 

1.  In  determining  that  question  it  is  bet- 
ter to  clear  the  way  by  first  defining  it  by 
eliminating  or  canceling  out  certain  propo- 
sitions and  factors  discussed  in  briefs  and 
in  authorities  cited  on  both  sides,  and  final- 
ly, as  in  paragraph  "e,"  infra,  differentiat- 
ing and  distinguishing  our  case  from  an- 
other closely  allied  to  it. 

(a)  In  the  first  place,  and  obviously,  the 
question  up  is  baldly  disconnected  in  nature 
and  principle  from  another  looming  large  on 
this  record,  to  wit,  that  of  plaintiff's  alleged 
contributory  negligence.  Hence  the  knowl- 
edge of  plaintiff  of  the  existence  of  the  open 
stairway  and  its  location,  her  possession  of 
good  eyes,  the  state  of  the  light  at  the  time 
of  the  accident,  and  whether  she  was  in- 
toxicated, or  whether  she  went  face  forward 
(as  she  savs)  or  walked  backward  (as  de- 
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fendants  say)  into  the  cellar  way,  not  being 
elements  of  any  deciding  value,  are  put 
away  from  us  and  laid  on  'the  shelf. 

(b)  In  the  next  place,  a  good  rule  of 
everyday  service  is  that  judgments  of  ap- 
pellate courts  on  one  state  of  facts  may  not 
be  applied  automatically  to  another  state  of 
facts,  but,  contra,  the  general  language  in 
decisions  must  be  read  in  the  dry  light  of 
the  very  case  held  in  judgment,  and  not 
otherwise.  State  ex  rel.  Bixby  v.  St.  Louis, 
241  Mo.  loc.  cit.  238  et  seq.  Ho  S.  W.  SQl. 
Therefore  it  will  not  do  to  indiscriminating- 
ly  invoke  the  principles  and  doctrines  an- 
nounced in  cases  where  traps  are  laid  or 
dangerous  openings  are  left  so  close  to  the 
line  of  travel  in  a  public  highway  that  trav- 
elers thereon  are  likely  to  stumble  into 
them,  whether  in  daytime  or  nighttime,  or 
where,  under  circumstances  of  danger  and 
surprise,  they  suffer  injuries  from  the  prox- 
imity of  such  unguarded  excavations  or  pits 
to  public  highways.  This  because  the  court- 
yard was  in  no  just  sense  a  public  highway, 
but  was  private  inclosed  ground  devoted  to 
the  convenience  of  defendants'  tenants  and 
tenements,  and  no  express  or  implied  invi- 
tation was  extended  to  the  general  public  to 
use  it  as  a  highway.  The  doctrine  and  rea- 
soning of  such  cases,  then,  as  Smith  v.  St. 
Joseph,  45  Mo.  449;  Bassett  v.  St.  Joseph, 
53  Mo.  290,  14  Am.  Rep.  446;  Buesching 
V.  St.  Louis  Gaslight  Co.  73  Mo.  219,  39 
Am.  Rep.  503;  Fehlhauer  v.  St.  Louis,  178 
Mo.  635,  77  S.  W.  843;  Benton  v.  St.  Louis, 
248  Mo.  98,  164  S.  W.  473;  Dalay  v.  Savage, 
145  Mass.  38,  1  Am.  St.  Rep.  429,  12  N.  £. 
841;  Babbage  v.  Powers,  130  N.  Y.  281, 
14  L.R.A.  398,  29  N.  E.  132  (some  of  which 
are  cited  and  relied  on  by  counsel), — fum-. 
ish  little  or  no  aid  in  this  case.  In  so  far 
as  those  cases,  or  any  of  them,  discuss  and 
announce  the  joint  duty  of  owners  and  ten- 
ants, or  the  separate  duty  of  either  of  them 
or  of  municipalities,  to  persons  traveling 
on  public  highways,  they  are  not  at  first 
blush,  or  at  bottom,  applicable  to  the  in- 
stant case  on  the  question  up. 

(c)  In  the  next  place  there  is  a  doctrine 
of  the  law  hinging  on  the  express  terms  of 
leases,  whereby  the  duty  to  make  repair  or 
keep  tenements  fit  is  taken  from  the  shoul- 
ders of  the  tenant  or  occupier  (where  it 
generally  belongs  [Ward  v.  Fagin,  101  Mo. 
669,  10  L.R.A.  147,  20  Am.  St.  Rep.  650, 
14  S.  W.  738])  and  is  put  upr  i  those  of 
the  landlord,  and  wherein  the  breach  of  that 
duty  has  been  sometimes  (but  not  always) 
allowed  some  significance  as  lex  privata  in 
determining  the  liability  of  the  landlord  to 
the  tenant  or  his  guests  or  customers  for 
injuries.  This  is  so  because  in  this  case 
the  terms  of  the  lease  between  defendants 
and  the  Woods  are  not  before  us.    Nor  does 
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the  petition  count  on  a  breach  of  any  con- 
tractual duty  springing  from  the  verbiage 
or  provisions  of  the  lease  itself.  Therefore 
that  doctrine  and  cases  discussing  it  are 
Afield. 

(d)  So,  there  are  other  doctrines  of  the 
law  ri^^lating  rights  and  duties  between 
landlords  and  tenants  or  between  tliem  (or 
either  of  them)  and  other  persons,  arising 
where  tenements  are  let  for  an  expressed 
purpose  set  forth  in  the  lease,  or  are  war- 
ranted as  fit  for  such  purpose,  or  where 
the  landlord  conceals  from  the  tenant  dan- 
gerous defects  or  noxious  hidden  conditions 
known  to  him,  but  unknown  to  the  tenant, 
or  where  premises  are  let  with  an  existing 
and  present  nuisance  thereon,  affecting  the 
public.  Cases  dealing  with  one  or  another 
phase  of  those  doctrines  ( e.  p.,  Riley  v.  Pet- 
tia  County,  96  Mo.  318,  9  S.  W.  906;  White- 
ley  V.  McLaughlin,  183  Mo.  160,  66  L.R.A. 
4&4,  81  S.  W.  1094,  16  Am.  Neg.  Rep.  458; 
Baker  v.  Tibbetts,  162  Mass.  468,  39  N.  E. 
350;  Bowe  v.  Hunking,  135  Mass.  380,  46 
Am.  Rep.  471;  Edwards  v.  New  York  &  H. 
R,  Co.  98  N.  Y.  245,  50  Am.  Rep.  659; 
State  use  of  Bache  v.  Boyce,  73  Md.  469, 
21  Atl.  322;  Buesching  v.  St.  Louis  Gas- 
light Co.  73  Mo.  loc.  cit.  227,  39  Am.  Rep. 
503)  are  not  in  point  on  this  record. 

(e)  So,  there  is  a  well-e9ta!)lished  general 
doctrine  that  may  be  guardedly  stated  after 
this  fashion:  It  is  the  tenant,  not  land- 
lord, who  has  surrendered  domination  and 
control,  who  is  liable  for  the  negligent  main- 
tenance of  the  premises.  But  where  the 
owner  of  premises  lets  thera  to  different 
tenants,  and  there  is  a  stairway,  hall,  roof, 
way,  or  the  like,  intended  for  and  devoted 
to  the  common  use  of  all  of  them  and  their 
gnc^ts  or  customers,  which  stairway,  liall, 
way,  or  roof»  is  reserved  from  or  not  in- 
dnd«id  in  the  demises,  but  is  kept  in  the 
control  of  the  owner,  then  a  liability  of  the 
of.'ner  may  spring  (based  on  his  negligent 
maintenance  of  the  way,  hall,  stairway,  or 
roof)  to  the  tenant,  his  domestic,  guest,  or 
customer,  lawfully  and  with  due  care  using 
the  way,  hall,  stairway,  or  roof  for  its  in- 
tended purposes.  That  doctrine  is  quite 
aniTersallv  announced  in  cases  and  text- 
books,  as  will  presently  appear.  If,  now, 
plaintiff  was  hurt  in  that  part  of  the  court- 
jard  designed  for  and  appropriated  to  the 
eommon  use  described  above,  and  which  was 
not  under  lease,  but  was  reserved  and  kept 
under  the  control  of  defendants  as  owners 
fand  such  part  surely  existed  under  this 
record),  we  would  have  one  case  here  for 
determination.  If,  on  the  other  hand  (as 
appears  to  be  the  case),  she  was  not,  then 
we  have  another  and  different  case  here  for 
det^nninatiop.  It  is  in  the  light  of  the 
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premises,  and  not  otherwise,  that  the  ques- 
tion in  hand  must  be  ruled. 

2.  Coming  to  our  question  as  thus  nar- 
rowed, we  are  of  opinion  it  should  be  ruled 
for  appellants.  This  because  (a)  The  rec- 
ord shows  beyond  all  question  that  the  out- 
side stairway  at  the  rear  of  the  grocery 
passed  to  the  Woods  by  their  lease.  The 
owners  reserved  no  control  whatever  over 
it.  So  the  exclusive  control  of  the  access 
to  this  stairway  from  the  courtyard  or 
from  the  rear  door  of  the  grocery  passed  to 
them  with  their  demise,  together  with  the 
preclusive  right  to  use  that  rear  door  and 
way  of  access.  These  defendants  had  no 
right  to  intermeddle  or  interfere  with  that 
use  or  access,  and  were  not  charged  with 
any  duty  under  the  law  to  make  that  use 
safe  to  their  tenants  or  such  customers  as 
were  invited  or  permitted  by  them  to  make 
use  of  it  in  entering  or  leaving  the  store. 
The  lessees  took  it  as  they  found  it.  for 
better  or  worse.  As  to  the  invitees  of  the 
tenants,  they  stood  in  the  shoes  of  the  ten- 
ants, and  had  no  greater  rights  against  the 
owner.  "In  such  a  case  the  guest  can  have 
no  greater  claim  against  the  lessor  than 
the  lessee  himself  and  the  members  of  his 
family  have.'*  McKenzie  v.  Cheetham,  83 
Me  loc.  cit.  550,  22  Atl.  470.  The  doctrine 
of  caveat  emptor  applied  in  such  cases,  and 
if  any  third  persons  are  injured  in  the  use 
of  it  on  their  invitation  or  permission,  tbo 
tenants  in  control,  and  not  owners  out  of 
control,  are  liable.  Such  injured  parties 
must  look  to  those  who  invited  them,  not 
to  those  who  had  no  hand  in  doing  so. 

May  A  not  rent  to  B  a  tenement  in  a 
known  tumble-down  condition  without  being 
liable  to  B's  invitees?  Withal  if  A  is  liable, 
as,  for  example,  for  the  absence  of  a  gate 
or  bar  where  the  upper  tread  of  the  cellar 
stairway  began,  how  could  he  ever  discharge 
or  acquit  himself  of  that  liability?  Must 
he  keep  the  gate  shut  or  the  bar  up  from 
day  to  day?  If  he  provide  one  and  B  is  re- 
miss in  using  it,  what  then?  It  is  plain 
that  to  rule  as  respondent  wishes  us  to 
would  be  to  let  in  a  flood  of  strange  and  deep 
water  for  the  landlord  to  struggle  with. 
Fortunately  it  is  not  so  written  in  the  law. 

As  pointed  out  heretofore,  we  are  not 
dealing  here  with  a  condition  dangerous  to 
the  general  public,  which  condition  apper- 
tained to  a  use  by  the  owner  intended  to 
be  public  (or  which  was  necessary  to  the 
public),  nor  are  we  dealing  with  a  public 
nuisance  per  se.  Subject  to  limits  suggest- 
ed in  this  and  the  former  paragraph,  the 
proposition  announced  seems  good  and  ac- 
ceptable doctrine.  2  Shearm.  k  Redf.  Nog. 
5th  ed.  §§  709,  709a,  and  especially  710; 
1  Taylor,  Landl.  A  T.  9th  ed.  p.  221. 

The  doctrine  is  exemplified  in  the  cases. 
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Take  one  to  illustrate:  In  Sawyer  v.  Mc- 
Gillicuddy,  81  Me.  loc.  eit.  320,  321,  3 
LJI.A.  468,  10  Am.  St.  Rep.  260,  17  Atl. 
125,  it  is  held  aa  follows:  "The  tenant 
for  the  time  being  is  in  the  place  of  the 
owner,  taking  the  property  as  he  finds  it. 
These  circumstances  are  so  connected  with 
the  repairs  that  the  law  deem<^>  it  reasonable 
and  proper  that  in  this  respect,  as  well  as 
in  others,  the  tenant  should  take  the  place 
of  the  owner,  and  authorizes  the  inference 
that  such  was  the  intention  of  the  parties 
in  the  absence  of  controlling  facts.  This 
would  also  be  true  of  all  appurtenances 
connected  with,  or  ways  to,  the  premises, 
when  such  appurtenances  and  ways  were 
included  in  the  lease,  with  the  same  right 
of  possession  in  the  tenant  as  in  the  prem- 
ises.   This  rule  is  now  beyond  controversy." 

Take  another  case,  Mellen  v.  Morrill,  126 
Mass.  545,  30  Am.  Rep.  695:  "It  appears 
that  the  plaintiff  was  injured  by  falling 
down  an  embankment  adjoining  a  walk 
leading  from  the  street  to  the  door  of  a 
building  owned  by  the  defendant,  but  leased 
to  a  tenant.  The  accident  happened  in  the 
nighttime.  There  was  no  defect  in  the 
walk  itself.  It  was  rendered  dangerous,  if 
at  all,  by  the  want  of  a  railing  or  by  the 
absence  of  a  light  or  some  other  warning. 
The  plaintiff  can  hold  the  defendant  liable 
only  upon  the  ground  that  he  was  guilty 
of  negligence  towards  her.  The  occupier 
of  a  building,  who  negligently  permits  the 
building  or  the  access  to  it  to  be  in  an 
unsafe  condition,  is  liable  for  an  injury 
occasioned  thereby  to  a  person  whom  he  by 
an'  invitation,  express  or  implied,  induces 
to  enter  upon  it.  He  is  liable  because  it 
is  negligence  in  him  to  invite  a  person  to 
enter  upon  a  dangerous  place  without  prop- 
er warning.  Sweeny  v.  Old  Colony  &  N. 
R.  Co.  10  Allen,  368,  87  Am.  Dec.  644; 
Carleton  v.  Franconia  Iron  &  Steel  Co.  99 
Mass.  216.  But  the  defendant  was  not  the 
occupier  of  the  land,  and  did  not,  expressly 
or  impliedly,  invite  the  plaintiff  to  enter 
upon  it.  He  had  leased  it  to  a  tenant,  and 
there  is  nothing  to  show  that  he  retained 
any  control  over  the  walk,  or  any  right  to 
direct  the  purposes  for  which'  the  premises 
should  be  used." 

In  short,  the  reason  of  the  sting  is  that, 
as  to  customers  and  inviters  generally,  the 
tenant,  standing  in  the  shoes  of  the  owner, 
pro  hcu)  vice,  is  the  owner.  The  student 
yearning  to  follow  principles  of  law  up  to 
tlieir  ultimate  sources  and  reasons  in  the 
exposition  of  philosophical  jurists  may  on 
this  score  profitably  consult  Sheridan  v. 
Krupp,  141  Ph.  564,  21  Atl.  670;  Burdick  v. 
Cheadle,  26  Ohio  St.  393,  20  Am.  Rep.  767 ; 
McKenzie  v.  Cheetham,  83  Me.  543,  22  Atl. 
469;  Leonard  v.  Storer,  115  Mass.  86,  15 
4e  I^RJ^(N^.) 


Am.  Rep.  76;.  McCarthy  v.  Foster,  156  Mass. 
511,  31  N.  £.  385;  Marwedel  v.  Cook,  154 
Mass.  235,  28  N.  E.  140;  Jennings  v.  Van 
Schaick,  108  N.  Y.  530,  2  Am.  St.  Rep.  459, 
15  N.  E.  424.  We  will  not  swell  this  opinion 
by  excerpts  from  those  cases,  but  content 
ourselves  with  saying  they,  some  in  one 
and  some  in  another  phase,  support  the  con- 
clusions reached  by  us. 

In  BO  far  aa  the  question  ruled  has  been 
before  the  appellate  courts  of  this  state  in 
related  or  analogous  features,  we  think 
nothing  can  be  found  militating  against  pro- 
nouncements herein  made.  St.  Louis  ▼. 
Kaime,  2  Mo.  App.  66;  Vai  v.  Weld,  17 
Mo.  232;  Whiteley  v.  McLaughlin,  183  Mo. 
160,  66  L.RJ^..  484,  81  S.  W.  1094,  16  Am. 
Neg.  Rep.  458;  Ploen  v.  Staff,  9  Mo.  App. 
309 ;  Little  v.  Macadaras,  29  Mo.  App.  332 ; 
Carson  v.  Quinn,  127  Mo.  App.  525,  105 
S.  W.  1088;  Kean  v.  Schoening,  103  Mo. 
App.  77,  77  S.  W.  335;  O'Donnell  v.  Patton, 
117  Mo.  13,  22  S.  W.  903. 

(b)  Again,  respondent,  putting  her  very 
best  foot  foremost,  an  invitee  as  to  the 
Woods,  was  a  mere  licensee  as  to  appellants. 
In  such  case,  absent  some  form  of  active 
mischief  on  appellants'  part,  as  here,  they 
are  not  liable  for  her  injuries.  Kelly  ▼. 
Benas,  217  Mo.  loc.  cit.  9,  20 'L.R.A.(N.S.) 
903,  116  S.  W.  557;  Glaser  v.  Rothschild, 
221  Mo.  loc.  cit.  185,  22  L.R.A.(N.S.)  1045, 
120  S.  W.  1,  17  Ann.  Cas.  576.  We  hold 
that,  on  the  reasoning  employed  and  con- 
clusions set  forth,  appellants  are  not  liable, 
and  the  demurrer  to  the  evidence  should 
have  been  given.  Whether  there  are  other 
grounds  for  reversal  we  do  not  determine. 
As  there  is  nothing  to  indicate  that  re- 
spondent's case  was  not  fully  developed, 
another  trial  will  serve  no  purpose  of  jus- 
tice. 

Let  the  judgment  be  reversed.  It  is  bo 
ordered. 

All  concur. 
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V. 

WILLIAM  H.  SHERMAN. 

(—  Me.  — ,   86  Atl.  246.) 

Landlord  and  tenant  —  unsafe  preni* 
Ises  —  Injury  to  stranger  —  interven- 
ing neg:llKence. 

One  who,  in  constructing  an  office  build- 
ing, postpones  the  construction  of  stairs  in- 
tended to  lead  from  the  ground  floor  to  the 

Note.  —  See    references    under    note    to 

3ender  v,  Weber,  ivnte,  igl, 
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basement,  but  securely  locks  the  door  and 
keeps  the  key  in  his  own  possession,  is  not 
answerable  for  injury  to  one  entering  the 
building  on  business  with  a  tenant,  who 
falla  into  the  basement  through  the  door, 
which  had  been,  temporarily  unfastened  by 
a  phimber  who  procured  the  key  from  the 
owner's  clerk  without  the  owner's  knowl- 
edge or  consent,  to  do  some  work  in  the 
basement  for  one  of  the  tenants. 

(March  31,  1913.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Hancock  County  for  the  opinion  of 
the  full  bench  of  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  S.  Clark,  for  plaintiff: 

Defendant  is  liable. 

Stratton  v.  Staples,  59  Me.  94;  Foren  y. 
Rodiek,  90  Me.  276,  38  Atl.  175;  Gordon 
Y.  Cummings,  152  Mass.  513,  9  L.RA.  640, 
23  Am.  St.  Rep.  846,  25  N.  E.  978;  Hay- 
ward  Y.  Merrill,  94  111.  349,  34  Am.  Rep. 
229;  Lindsay  v.  Wilson,  2  L.R.A.(N.S.) 
444,  note;  Hayes  v.  Pitts-Kimball  Co.  183 
Mass.  262,  67  N.  E.  249,  14  Am.  Neg.  Rep. 
69;  Dalay  y.  SaYage,  145  Mass.  40,  1  Am. 
St.  Rep.* 429,  12  N.  E.  841;  Lindsey  v. 
Leighton,  150  Mass.  285,  15  Am.  St  Rep. 
199,  22  N.  E.  901;  Gill  y.  Middleton,  105 
Bfass.  477,  7  Am.  Rep.  548;  Readman  y. 
Conway,  126  Mass.  374;  Looney  y.  McLean, 
129  Mass.  35,  37  Am.  Rep.  295;  Watkins 
T.  Goodall,  138  Mass.  533;  Leydecker  y. 
Brintnall,  158  Mass.  298,  33  N.  E.  399; 
Shackford  y.  Coffin,  95  Me.  69,  49  Atl.  57; 
Whitmore  y.  Orono  Pulp  &  Paper  Co. 
t>l  Me.  297,  40  L.R.A.  377,  64  Am.  St.  Rep. 
229,  39  Atl.  1032;  Sears  y.  Merrick,  175 
Mass.  25,  65  N.  E.  476,  7  Am.  'Neg.  Rep. 
58;  Elliott  Y.  Pray,  10  Allen,  378,  87  Am. 
Dec.  653;  16  Am.  &  Eng.  Enc.  Law,  473; 
Allen  Y.  Smith,  76  Me.  340;  Taylor,  Land. 
4  T.  7th  ed.  §  175;  Handyside  y.  Powells, 
145  Mass.  123,  13  N.  E.  462. 

Plaintifi[  was  rightfully  upon  the  prem- 


Foren  v.  Rodick,  90  Me.  276,  38  Atl.  175; 
Stratton  y.  Staples,  59  Me.  94;  Gordon  y. 
Cumminors.  152  Mass.  514,  9  L.R.A.  640,  23 
Am-  St.  Rep.  846,  25  N.  E.  978. 

Defendant  was  in  control  of  the  cellar 
way. 

Foren  v.  Rodick,  and  Stratton  y.  Staples, 
rapra. 

Defendant  would  be  liable  as  owner. 

Sawyer  v.  McGillicuddy,  81  Me.  320,  3 
L.R.A.'458,  10  Am.  St.  Rep.  260,  17  Atl. 
124. 

The  theory  of  an  independent  contractor 
cannot  be  inYoked  in  this  case, 
^  L.R-A.(N.S.) 


Sciolaro  y.  Asch,  198  N.  Y.  77,  32  L.R.A. 
(N.S.)  945,  91  N.  E.  263;  Blake  y.  Fox,  43 
N.  Y.  S.  R.  527,  17  N.  Y.  Supp.  508. 

Messrs.  Peters  &  Knowlton,  for  defend- 
ant: 

Plaintiff  must  show  that  his  own  negli- 
gence was  not  an  active  contributing  cause 
to  the  accident. 

Gaffney  y.  Brown,  150  Mass.  479,  23  N. 
E.  233;  McCarYell  y.  Sawyer,  173  Mass. 
540,  73  Am.  St.  Rep.  318,  54  N.  E.  259; 
Hutchins  y.  Priestly,  Exp.  Wagon  & 
Sleigh  Co.  61  Mich.  252,  28  N.  W.  85; 
Parker  y.  Portland  Pub.  Co.  69  Me.  173,  31 
Am.  Rep.  262;  McLane  y.  Perkins,  92  Me. 
46,  43  L.RA.  487,  42  Atl.  255. 

One  entering  the  premises  of  another, 
whether  by  invitation  or  as  a  mere  licensee, 
is  himself  bound  to  exercise  ordinary  care 
and  diligence,  and  failing  in  this  and  suffer- 
ing injury  he  cannot  recover. 

Parker  v.  Portland  Pub.  Co.  69  Me.  173, 
31  Am.  Rep.  262. 

The  law  will  not  hold  the  owner  liable 
for  the  unauthorized  acts  of  third  persons 
who  stand  in  no  relation  of  agency  with 
him. 

Clapp  Y.  LaGrill,  103  Tenn.  164,  52  S.  W. 
134,  6  Am.  Neg.  Rep.  709;  Herlihy  v.  Smith, 
116  Mass.  265 ;  Leavitt  v.  Bangor  &  A.  R. 
Co.  89  Me.  509,  36  L.R.A.  382,  36  Atl.  998, 
1  Am.  Neg.  Rep.  605;  Currier  v.  McKee, 
99  Me.  364,  59  Atl.  442,  3  Ann.  Gas.  57; 
Mahoney  v.  Libbey,  123  Mass.  22,  25  Am. 
Rep.  6. 

Defendant  was  not  negligent. 

Handyside  v.  Powers,  145  Mass.  123,  13 
N.  E.  462;  Allen  v.  Smith,  76  Me.  335. 

Mr.  H.  li.  Graham  also  for  defendant. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 

On  November  13,  1911,  the  plaintiff  was 
injured  while  in  the  Rodick  Block,  so  called, 
in  Bar  Harbor,  of  which  the  defendant  was 
lessee  under  a  fifteen  year  lease,  dated 
March  1,  1907.  It  is  conceded,  that,  as 
lessee,  the  defendant  had  full  charge  and 
control  of  the  premises  and  stood  in  the 
place  of  the  lessor,  the  owner. 

The  plaintiff  on  the  day  in  question  had 
stepped  from  the  sidewalk  on  Cottage  street 
into  the  open  recess  in  the  building,  from 
which,  on  the  right,  was  an  entrance  into 
the  store  occupied  by  Walls  &  Brewer,  and 
on  the  left  an  entrance  into  the  fire  insur- 
ance agency  of  Frank  E.  Walls  &  Company. 
This  recess  or  liall  way  was  5^  feet  wide  at 
the  street,  7  feet  4  inches  long,  and  a  little 
over  3  feet  wide  at  the  inner  end.  At  this 
narrow,  inner  end  was  a  door  opening  into 
a  cellar  way  8  feet  deep,  without  stairs,  an 
open  area.  This  door  was  equipped  with  a 
Yftle  lock,  {^nd  ww  intended  ^M  supposed 
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to  be  kept  locked  at  all  times,  but  was  un- 
locked at  the  time  of  the  accident.  The 
building  had  been  reconstructed  by  the  de- 
fendant during  the  season  of  1911,  and  the 
recess,  as  well  as  the  doors  leading  there- 
from, had  been  changed. 

On  the  day  in  question  the  plaintiff  en- 
tered the  building  for  the  purpose  of  trans- 
acting some  business  in  the  fire  insurance 
office.  Instead  of  opening  the  door  at  the 
left,  as  he  should,  he  pushed  the  unlocked 
door  at  the  end,  and,  stepping  into  the 
floorless  area,  fell  into  the  cellar  beneath 
and  sustained  serious  injuries,  to  recover 
for  which  this  action  was  brought. 

It  is  not  seriously  contended  that  the 
leaving  of  this  cellar  door  unlocked  was  not 
a  negligent  act.  Tliat  was  the  proximate 
cause  of  the  accident;  and  the  single  ques- 
tion that  needs  to  be  considered  is  whether, 
under  the  evidence  in  this  case,  the  defend- 
ant was  legally  liable  therefor.  .It  is  the 
opinion  of  the  court  that  he  was  not. 

The  facts  connected  with  the  unlocked 
cellar  door  are  these:  When  the  defendant 
reconstructed  the  Rodick  building,  he  left 
the  cellar  way  incomplete  and  nonusable 
until  such  time  as  he  might  put  in  a  cement 
floor  and  a  heating  plant.  He  therefore 
had  a  door'  constructed  without  any  latch 
or  knob  on  the  outside,  but  with  a  Yale 
lock,  which,  on  the  completion  of  the  work, 
was  securely  locked,  and  remained  so  until 
about  the  time  of  the  plaintiff's  accident. 
The  defendant  did  not  himself  occupy  any 
portion  of  the  Rodick  Block,  but  had  a 
store  in  an  adjoining  building.  This  Yale 
lock  had  tw^o  keys,  and  the  defendant,  when 
the  work  was  finished,  about  June  15,  1011, 
took  them  and  placed  them  in  the  drawer  of 
the  cash  register  in  his  own  store,  where 
they  remained  until  within  a  week  of  this 
accident. 

About  a  week  previous  to  this  accident 
Mr.  Brewer,  of  the  firm  of  Walls  &  Brewer, 
one  of  the  tenants  of  the  Rodick  Block,  hav- 
ing occasion  to  have  some  plumbing  done  in 
the  cellar,  went  to  Miss  Paine,  a  clerk  in 
the  defendant's  store,  and  asked  for  the 
key  to  the  cellar  door.  She  took  it  from 
the  cash  register  and  gave  it  to  him.  Ho 
carried  it  to  Mr.  Carter,  the  plumber  who 
had  charge  of  the  work  and  whose  two  em- 
ployees actually  did  the  work.  One  of  the 
.three  plumbers  unlocked  the  door,  put  down 
some  sort  of  a  ladder,  and  a  portion  of  the 
work  was  done  within  a  day  or  two.  Then, 
on  the  day  of  the  accident,  one  of  the 
plumbers  returned  to  complete  the  job  and 
opened  the  door  again,  the  key  having  in 
the  meantime  remained  in  the  possession  of 
the  plumbers,  went  down  into  the  cellar, 
neglecting  to  lock  the  door  behind  him,  al- 
46  L.RJL(N.8.) 


though  he  says  he  thought  he  had  fastened 
it,  and  while  there  for  a  short  time  this 
accident  happened. 

Under  these  facts  we  fail  to  see  in  what 
respect  the  defendant  was  negligent. 

He  was  responsible  only  for  neglect  of 
duty,  and  that  duty  was  to  use  reasonable 
and  ordinary  care  in  keeping  the  premises 
safe  for  the  access  of  all  persons  who  might 
have  occasion  to  come  upon  them  by  his 
Invitation,  either  express  or  implied,  in  pro- 
viding a  safe  and  suitable  entrance  to  the 
stores  and  offices,  and  in  having  the  ap- 
proaches thereto  so  constructed  and  main- 
tained that  visitors  would  not  be  liable  to 
step  into  dangerous  pitfalls  by  reason  of 
misleading  doors  and  deceptive  landings. 
Foren  v.  Rodick,  90  Me.  276,  38  Atl.  175. 

This  measure  of  duty  the  defendant  fully 
met.  He  had  constructed  a  proper  door  to 
this  open  area,  had  securely  locked  it,  and 
had  taken  the  key  into  his  own  possession 
and  deposited  it  in  a  place  of  safe-keeping. 
Up  to  this  point,  surely,  no  negligence 
could  be  attributed  to  him.  He  had  done 
all  that  reason  or  the  law  could  require  of 
him,  and  at  this  point  the  defendant's  con- 
nection with  the  transaction  ceased.  Of  the 
subsequent  steps  he  had  no  knowledge  what- 
ever. Nor  had  he  any  reason  to  anticipate 
them.  The  work  to  be  done  was  not  for 
him,  and  he  had  no  knowledge  that  Brewer 
contemplated  doing  it.  He  did  not  know 
that  the  key  had  been  taken  away  and  given 
to  Brewer  or  to  the  plumbers  until  after 
the  accident.  He  continued  to  believe,  and 
had  reason  to  believe,  that  the  door  re- 
mained as  he  had  left  it,  securely  fastened. 
He  had  given  to  Miss  Paine  no  authority  or 
permission  to  deliver  the  key  to  Brewer,  or 
to  anyone  else,  and  no  such  authority  could 
be  implied  from  the  nature  of  her  employ- 
ment. She  was  simply  a  sales  clerk  in  the 
defendant's  store.  She  did  not  even  have 
charge  of  the  books.  She  had  no  more  to 
do  with  the  key  to  the  Rodick  Block  tlian 
to  the  key  to  her  employer's  house  or  gar- 
age. In  delivering  the  key  to  Brewer  with- 
out authority  from  the  defendant,  she  was 
entirely  outside  the  scope  of  her  employ- 
ment or  agency.  Her  act  was  not  the  de- 
fendant's act;  and  the  law  does  not  hold 
one  responsible  for  the  unauthorized  acts 
of  third  persons  who  stand  in  no  relation 
of  agency  to  him. 

This  principle  is  well  stated  in  these 
words:  "Where  the  injury  is  the  result 
solely  of  the  negligent  act  of  a  third  per- 
son who  does  not  stand  in  such  a  relation 
to  defendant  as  to  render  the  doctrine  of 
respondent  superior  applicable,  no  liability 
attaclies  to  defendant.  The  fact  that  the 
negligent  act  which  caused  the  injury 
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done  on  a  person's  land  or  property  will 
not  render  him  liable,  where  he  had  no  con- 
trol over  the  persons  committing  such  act, 
and  the  act  was  not  committed  on  his  ac- 
count, nor  where  the  third  person  whose 
negligence  caused  the  injury  assumes  con- 
trol of  the  owner's  property  without  author- 
ity. An  owner  or  occupant  of  premises  not 
in  a  defective  or  dangerous  condition  is 
not  liable  for  injuries  caused  by  acts  of 
third  persons  which  were  unauthorized,  or 
which  he  had  no  reason  to  anticipate,  and 
of  which  he  had  no  knowledge."  29  Cyc 
pp.  477,  478. 

See  also  Clapp  v.  LaGrill,  103  Tenn. 
164.  52  S.  W.  134,  6  Am.  Neg.  Rep.  709; 
Mahoney  v.  Libbey,  123  Mass.  20,  25  Am. 
Rep.  6. 

In  Handy  side  v.  Powers,  145  Mass.  123, 
13  X.  E.  462,  the  plaintiff  was  injured  by 
falling  down  an  elevator  well.  The  door 
to  the  well  had  been  provided  with  a  lock, 
had  been  locked,  and  the  key  deposited  in 
the  defendant's  ofiSce.  There  was  evidence 
that  a  key  had  been  obtained  by  the  plain- 
tiff's employer  and  used,  but  without  the 
knowledge  or  consent  of  the  defendant  or 
his  agent.  In  sustaining  a  verdict  which 
had  been  ordered  for  the  defendant  by  the 
presiding  justice,  the  court  say:  "The  door 
to  the  elevator  had  been  provided  with  a 
Icck,  had  been  locked,  and  the  key  deposited 
in  the  defendant's  office.  This  was  the 
only  key  known  by  the  defendant  or  his 
agent  to  exist,  and  it  was  found  in  its 
place  in  the  defendant's  office  after  the 
accident.  There  was  evidence  that  a  key 
had  been  procured  by  King  and  used,  but 
without  the  consent  or  knowledge  of  the 
defendant  or  his  agent,  and  that  the  neg- 
lect of  King  in  unlocking  the  door  and  in 
leaving  it  unlocked  had  been  the  cause 
of  the  injury.  But  the  act  of  King  in 
obtaining  a  key  without  the  knowledge  of 
the  defendant,  and  his  subsequent  careless- 
ness, cannot  be  attributed  to  the  defend- 
ant." 

This  case  is  directly  in  point,  because  in 
principle  the  defendant  was  no  more  liable 
for  the  use  of  the  key  procured  from  Miss 
Paine  than  for  the  use  of  one  procured  from 
any   other  third  party. 

The  chain  of  causal  connection  was  brok- 
en, the  act  of  one  or  more  third  parties 
intervened  (Maddox  v.  Brown,  71  Me.  432, 
36  Am.  Rep.  336),  and,  without  considering 
Uie  question  of  contributory  negligence, 
which  was  argued  by  counsel,  it  is  suffi- 
cient for  the  purposes  of  this  case  to  hold, 
la  we  must,  that  n't  liability  attached  to  the 
defendant. 

Judgment  foi   defendant. 
i«  L.R.A.(N.S.)  9 


OKIiAHOMA  SUPREME  COURT. 
(Division  No.  1.) 

J.  W.  GILLILAND,  Plff.  in  Err, 

V. 

JOHN  T.  JAYNES. 

(—  Okla.  — ,  129  Pac  8.) 

Broker  —  agreement  for  resale  *  right 
to  commission. 

1.  When  a  real  estate  agent  has  property 
listed  with  him  for  sale,  and  finds  a  pur- 
chaser ready,  willing,  and  able  to  buy  on 
the  terms  on  which  the  property  is  listed, 
the  fact  that  he  has  an  agreement  with  the 
purchaser  that,  after  the  purchase  is  com- 
pletedi  he  may  subdivide  the  property  and 
sell  it  as  town  lots  for  a  contingent  com- 
mission, will  not  defeat  his  right  to  recover 
a  commission  against  his  original  client, 
which  has  been  earned. 

Same  ^  commission  *  wlien  earned. 

2.  In  order  for  a  real  estate  agent  to  re- 
cover his  commission  for  making  a  sale 
which  has  not  been  completed,  it  is  neces- 
sary for  him  to  find  a  purchaser  who  is 
ready,  willing,  and  able  to  buy,  and  to  pro- 
cure a  written  agreement  to  buy  from  the 
purchaser,  which  will  be  enforceable  against 
him,  if  accepted  and  signed  by  the  seller, 
provided  the  seller  and  purchaser  have  not 
come  together,  and  an  oral  agreement  to 
buy  accepted  by  the  seller. 

(October  15,  1912.) 

Headnotes  by  Ames,  C. 

Note,'— Brokers:  necessity  of  securing 
written  contract  from  purchaser  to 
entitle  real  estate  "broker  to  commis* 
sions. 

The  earlier  cases  on  this  subject  will  be 
found  in  a  note  attached  to  Lunney  v. 
Healey,  44  L.R.A.  605. 

As  to  the  necessity  that  agent's  authority 
to  purchase  or  sell  real  property  be  in 
writing,  to  enable  him  to  recover  compen- 
satioir  for  his  services,  see  note  in  9  L.R.A. 
(N.S.)  933. 

Cases  holding  merely  that,  a  valid  bind- 
ing contract  having  been  entered  into  with 
the  intended  purchaser,  the  broker  is  en- 
titled to  his  commissions,  are  expressly  ex- 
cluded. 

And  as  to  broker's  right  to  compensation 
where  the  contract  with  the  intended  pur- 
chaser is  a  mere  option  to  purchase  which 
has  never  been  exercised,  see  note  attached 
to  Wamekros  v.  Bowman,  43  L.R.A.(N.S.) 
91. 

The  general  rule  is  that  a  broker  to  be 
entitled  to  recover  his  commissions  must 
produce  one  who  is  ready,  willing,  and  able 
to  purchase  upon  the  terms  which  the 
broker  was  authorized  to  offer.  It  seems 
clear  that,  to  comply  with  this  condition, 
the  broker  must  either  himself  procure  a 
binding  contract  from  the  prospective  pur- 
chaser, or  he  must  find  one  who  is  willing 
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ERROR  to  the  District  Court  of  Muake- 
gee  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover commissions  alleged  to  have  been 
earned  in  selling  real  estate.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  N.  A.  Gibson  and  H.  C.  Thur- 
man,   for  plaintiff  in   error: 

When  one  is  acting  as  the  agent  of  the 
purchasers,  he  cannot  act  as  the  agent  for 
the  seller,  and  enforce  the  payment  of  a 
commission  from  the  latter,  because  the  law 
requires  of  an  agent  the  strictest  fidelity, 
and  he  cannot  serve  two  parties  whose  in- 
terests are  conflicting. 

Berlin  v.  Farwell,  —  Cal.  — ,  31  Pac 
627;  Blronenberger  v.  Frickc,  22  111.  App. 


550;  Barnes  v.  Lynch,  9  Okla.  11,  59  Pac. 
995;  McKinley  v.  Williams,  20  C.  C.  A. 
312,  36  U.  S.  App.  749,  74  Fed.  94;  Plot- 
ner  v.  Chillson,  21  Okla.  224,  129  Am.  St. 
Rep.  776,  95  Pac.  775;  Choctaw,  0.  k  G. 
R.  Co.  V.  Sittel,  21  Okla.  695,  97  Pae.  363; 
Michoud  V.  Girod,  4  How.  504,  11  L.  ed. 
1077 ;  Warden  v.  Union  P.  R.  Co.  103  U.  S. 
651,  26  L.  ed.  509,  7  Mor.  Min.  Rep.  144; 
Pom.  Eq.  Jur.  §  959;  Hoyt  v.  Latham,  143 
U.  S.  556,  35  L.  ed.  260,  12  Sup.  Ct  Rep. 
572;  Aberdeen  R.  Co.  v.  Blakie  Bros.  1 
Macq.  H.  L.  Cas.  461,  2  Eq.  Rep.  1281; 
Webb  V.  Marks,  10  Colo.  App.  429,  51  Pac 
518,  Fty  V.  Piatt,  32  Kan.  52,  3  Pac.  781; 
Porter  v.  Woodruff,  36  N.  J.  Eq.  179; 
Ruckman  v.  Bergholz,  37  N.  J.  L.  440; 
Jansen  v.  Williama,  36  Neb.  869,  20  L.RA. 


to  take  the  property  at  once,  or  enter  into 
a  binding  contract,  and  present  him  to  the 
owner  so  as  to  afford  the  latter  an  oppor- 
tunity to  procure  such  a  contract  from  him. 
If  the  prospective  purchaser  whom  the 
broker  has  discovered,  without  any  fault 
pn  the  part  of  the  owner,  refuses  either  to 
take  the  property  at  once  or  to  enter  into 
a  binding  contract,  the  broker  can  hardly 
be  said  to  have  complied  with  the  condition 
of  finding  one  who  is  willing  to  purchase. 
Upon  the  other  hand,  where  the  broker's 
right  to  commissions  does  not  depend  upon 
conditions  other  than  those  ordinarily  im- 
plied, it  would  seem  that  he  is  entitled  to 
his  commissions  if  he  procured  one  of 
requisite  ability  who  in  fact  was  willing 
to  enter  into  a  binding  contract,  and  pre- 
sented him  to  the  owner,  although,  because 
of  the  latter's  fault,  no  contract  was  pro- 
cured. 

The  rule  seems  to  be  accurately  stated 
in  Watters  v.  Dancey,  23  S.  D.  481,  139 
Am.  St.  Rep.  1071,  122  N.  W.  430,  holding 
that,  to  entitle  a  broker  to  recover  com- 
pensation for  finding  a  purchaser  for  real 
estate,  he  must  prove  that  he  has  found 
and  produced  and  brought  to  the  owner  a 
purchaser  who  is  ready,  willing,  and  able  to 
enter  into  a  contract  to  purchase  on  the 
terms  prescribed  by  the  owner,  or,  in  lieu 
of  producing  and  presenting  such  a  pur- 
chaser, he  must  show  that  he  has  obtained 
from  him  a  valid,  binding  contract  in  favor 
of  the  owner, — a  contract  that  might  be 
enforced  by  the  owner  himself  in  case  of  a 
breach  or  default  in  the  terms  thereof;  and 
that  a  contract  by  the  purchaser  to  buy 
the  land  from  the  agent  or  broker  is  not 
sufficient. 

And  in  the  following  cases,  the  rule  is 
stated  in  the  alternative  to  the  effect  that, 
before  a  broker  employed  to  find  and  pro- 
cure a  purchaser  for  real  estate  can  recover 
his  commissions,  he  must  furnish  his  prin- 
cipal a  bind  in  <v  contract  executed  by  an 
intending  purchaser  who  is  able  to  buy, 
and  upon  whom,  if  there  is  a  failure  to  buy, 
the  princij)al  may  have  recourse;  or  he 
must  by  some  means  bring  the  buyer  and 
seller  together  or  in  communication  with 
46  L.R.A.(N.S.) 


each  other,  so  they  may  themselves  make 
the  contract  and  conclude  the  sale:  Shep- 
herd-Teague  Co.  v.  Hermann,  12  Cal.  App. 
394,  107  Pac.  622;  Cone  v.  Kiel,  18  Cal. 
App.  675,  124  Pac.  548;  Johnson  Bros.  v. 
Wright,  124  Iowa,  61,  99  N.  W.  103;  Flynn 
V.  Jordal,  124  Iowa,  457,  100  N.  W.  326; 
McDonald  v.  Smith,  99  Minn.  42,  108  N. 
W.  291;  McCray  v.  Pfost,  118  Mo.  App. 
672,  94  S.  W.  998;  Henry  v.  Harker,  61  Or. 
276,  118  Pac.  205,  affirmed  on  rehearing  in 
61  Or.  287,  122  Pac.  298;  York  v.  Nash, 
42  Or.  321,  71  Pac.  59;  Hardy  v.  Sheedy, 
58  Or.  195,  118  Pac.  1133;  Grindstaff  v. 
Merchants'  Invest.  &  Trust  Co.  61  Or.  310, 
122  Pac.  46. 

GnxiLAND  V.  Jatnes  seems  to  be  in  ac- 
cord with  this  rule,  for  it  appears  that  the 
prospective  purchaser  had  never  been  ac- 
tually presenl^ed  to  the  owner,  so  that  the 
parties  never  met  or  had  any  conununicar 
tion  on  the  subject,  and  under  the  rule  it 
was  therefore  incumbent  for  the  broker  to 
produce  a  binding  contract  with  the  pur- 
chaser before  he  could  recover  the  commiB- 
sions.  The  holding  in  Reynolds  v.  Ander- 
son, post,  144,  on  the  facts,  is  also  in 
accord  with  this  rule,  although  the  second 
headnote,  which  is  by  the  court,  seems  to 
imply  that  the  broker  must  at  all  events 
procure  the  contract. 

So,  in  the  following  cases,  where  it  ap< 
peared  that  the  broker  had  produced  a  pur- 
chaser who  was  able,  willing,  and  ready 
to  buy  the  property  upon  the  terms  au- 
thorized, but  was  prevented  from  doing  so 
by  the  owner's  refusal,  or  inability  to  carry 
out  the  contract,  it  was  held  that  the  owner 
could  not  avoid  paying  the  commissions, 
upon  the  ground  that  the  broker  had  not 
procured  a  binding  written  contract  from 
the  purchaser:  McFarland  v.  Lillard,  2 
Ind.  App.  160,  50  Am.  St.  Rep.  234,  28  K. 
E.  229;  Pope  v.  Caddell,  125  Ky.  837,  102 
S.  W.  327;  Holden  v.  Starks,  159  Mass. 
503,  38  Am.  St.  Rep.  451,  34  N.  E.  1069; 
Watkins  v.  Thomas,  141  Mo.  App.  263,  124 
S.  W.  1063;  Brydges  v.  Clement,  14  Mani- 
toba L.  Rep.  588. 

So  a  broker  employed  to  sell  real  estate, 
who  obtains  and  produces  to  the  owner   aw 
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207,  55  N.  W.  279;  Rockford  Watch  Co.  v. 
Manifold,  36  Neb.  801,  55  N.  W.  236; 
lilleny  y.  Wolverton,  46  Minn.  256,  48  N. 
W.  908. 

The  alleged  contract  between  the  parties 
boand  the  agent  to  negotiate  a  sale  of  the 
defendant's  land,  as  distinguished  from 
merely  finding  a  purchaser. 

Slajback  v.  Wetsel,  146  Mo.  App.  171, 
123  S.  W.  982;  Ormsby  v.  Graham,  123 
Iowa,  202,  98  N.  W.  724;  Bolton  v.  Gobum, 
73  Neb.  731,  111  N.  W.  780;  Munroe  v. 
Taylor,  191  Mass.  483,  78  N.  £.  106;  Bur- 
nett V.  Edling,  19  Tex.  Civ.  App.  711,  48 
S.  W,  775;  Burnett  v.  Potts,  236  HI.  499, 
86  N.  E.  258;  Yoder  v.  Randol,  16  Okla. 
308,  3  L.RJL(N.S.)  576,  83  Pac.  537; 
Bireh  y.  McNaught,  23  Okla.  634,  101  Pac. 


1049;  Sharpley  y.  Moody,  152  Ala.  549, 
44  So.  650;  Wilson  v.  Mason,  158  111.  304, 
49  Am.  St.  Rep.  162,  42  X.  E.  134;  North- 
western Packing  Co.  y.  Whitney,  6  Cal. 
App.  106,  89  Pac.  981:  Wolverton  y.  Tut- 
tle,  51  Or.  501,  94  Pac.  961;  Hayden  v. 
Grillo,  35  Mo.  App.  647;  Gunn  v.  Bank  of 
California,  99  Cal.  349,  33  Pac.  1105; 
Bingham  ▼.  Davidson,  141  Ala.  551,  37 
So.  738;  Fox  v.  Ryan,  240  111.  391,  88  N. 
E.  974;  Stengel  v.  Sergeant,  74  N.  J.  Eq. 
20,  68  Atl.  1106. 

Messrs.  DeRoos  Bailey,  J.  E.  Wyand, 
and  Charles  A.  Moon,  for  defendant  in 
error : 

The  broker  is  entitled  to  his  commission 
for  the  sale  of  real  estate,  though  the  pur- 
chaser  never   enters   into  any   enforceable 


purchaser  ready,  able,  and  willing  to  buy, 
U  entitled  to  his  commission  when  the 
owner  chooses  to  deal  with  the  purchaser 
on  other  terms,  althoueh  the  broker  has 
no  formal  contract  with  the  purchaser 
which  may  be  specifically  enforced.  Barnes 
T.  German  Sav.  &  L.  Soc.  21  Wash.  448, 
58  Pac.  569;  Beougher  v.  Clark,  81  Kan. 
250,  27  L.R.A.(N.S.)   198,  106  Pac  39. 

A  real  estate  broker  was  held  not  en- 
titled to  his  commission  in  Kronenberger  v. 
Bicrling,  37  Misc.  817,  76  N.  Y.  Supp.  895, 
where  he  brought  an  intending  purchaser 
to  the  owner's  agent,  and  a  complete  un- 
derstanding was  reached  as  to  price  and 
terms, — ^the  purchaser  even  making  a  de- 
posit,— but  no  memorandum  or  receipt  was 
giren  by  either  of  the  parties,  it  being  con- 
templated that  a  formal  contract  would  be 
drawn  up  in  two  or  three  days,  the  pur- 
chaser subsequently  refusing  to  enter  into 
tsy  contract  with  the  owner,  who  stood 
ready  to  execute  an  agreement  of  sale  upon 
Vie  agreed  terms. 

In  Pfanz  t.  Humburg,  82  Ohio  St.  1,  29 
LRJi.{N.S.)  533,  91  N.  E.  863,  where,  by 
tfce  special  terms  of  the  broker's  contract 
rith  the  owner,  the  former's  right  to  com- 
oisaions  was  dependent  upon  a  completed 
sale,  there  are  expressions  that  seem  to  im- 
p-osc  upon  the  broker  the  duty  of  procuring 
a  contract  from  the  prospective  purchaser ; 
but  even  in  this  case  it  is  not  clear  that 
sach  duty  rested  upon  the  broker  except  as 
ui  alternative  to  presenting  to  the  owner 
oie  ready  and  willing  to  enter  into  a  con- 
tract. 

In  Harvil  v.  Wilson  Bros.  11  Ga.  App. 
156,  74  S.  E.  845,  where  it  does  not  appear 
^ift  what  the  broker  was  employed  to  sell, 
it  is  held  that  if,  during  the  agency,  the 
broker  enters  into  a  contract  in  behalf  of 
tis  principal,  which  is  mutually  binding 
tad  enforceable,  the  broker  has  fully  com- 
plied with  his  obligation,  and  is  entitled 
to  hia  commission,  but  that,  for  the  broker 
to  recover  his  commissions  on  this  theory, 
*?  must  allege  and  prove  either  that  the 
'»T>er  or  the  purchaser  refused  to  comply 
*i.ioat  legal  cause,  and  that,  when  the 
pirrhaser  refused  to  comply,  he  was  sol- 
*«L.R.A.(NJ3.) 


vent,  or  that  the  question  of  his  solvency 
had  been  waived  by  the  owner. 

A  signed  contract  of  sale  is  essential  to 
a  real  estate  broker's  right  to  compensa- 
tion, where  his  contract  of  employment  ex- 
pressly provides  that  no  commissions  are 
to  be  paid  until  the  contract  of  sale  is 
signed.  Reichard  v.  Wallach,  91  N.  Y. 
Supp.  347;  Schlansky  v.  Hillman,  111  N.  Y. 
Supp.  696. 

And  that  the  broker  secured  a  parol  offer 
in  such  case,  which  was  accepted  by  the 
principal,  is  not  enough.  Schlansky  v. 
Hillman,  supra. 

So,  where  a  broker's  contract  of  employ- 
ment required  him  to  draw  the  papers 
necessary  to  a  sale,  and  authorized  the  re- 
tention of  his  commissions  from  the  cash 
payment)  it  was  held  in  Ormsby  v.  Graham, 
123  Iowa,  202,  98  N.  W.  724,  that,  to  entitle 
the  broker  to  his  commissions,  there  must 
have  been  a  sale  so  far  consummated  as  to 
be  valid,  binding,  and  mutually  obligatory 
upon  the  vendor  and  vendee,  and  that  a 
contract  which  a  court  of  equity  would  not 
specifically  enforce  in  behalf  of  the  vendee 
was  not  enough. 

And  where  a  contract  for  the  sale  of 
real  estate  provided  that  if  the  purchaser 
failed  to  execute  and  deliver  certain  notes 
and  make  a  cash  payment  provided  for,  tl^e 
vendor  should  retain  the  cash  payments 
made  as  liquidated  damages,  and  the  con- 
tract should  be  terminated,  it  was  held  in 
Rankin  v.  Grist,  —  Tex.  Civ.  App.  — ,  129 
S.  W.  1147,  that  there  was  no  completed  or 
absolute  contract  to  purchase,  and  there- 
fore the  agent  was  not  entitled  to  commis- 
sions for  making  a  sale. 

Where  the  broker,  instead  of  presenting 
the  prospective  purchaser  to  the  owner  and 
leaving  it  to  them  to  make  the  contract, 
has  himself  entered  into  an  unenforceable 
arrangement  with  the  purchaser,  it  seems 
that  he  is  not  entitled  to  his  commission  if 
the  sale  fails,  unless  the  purchaser  is  will- 
ing to  carry  out  the  contract  on  his  part. 

Thus,  a  broker  employed  to  find  a  pur- 
chaser for  real  estate  docs  not  earn  hit 
commission  unless  the  contract  procured  by 
him  is  capable  of  specific  enforcement  in 
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contract  of  sale,  if,  as  a  matter  of  fact,  he 
is  willing  to  comply  with  the  oral  contract 
and  the  owner  declines  to  do  so;  and  the 
agent's  duty  is  ended  when  he  produces  a 
purchaser  ready,  willing,  and  able  to  buy. 
Fisk  V.  Henarie,  13  Or.  156,  9  Pac.  322; 
Hancock  v.  Stacy,  —  Tex.  Civ.  App.  — ,  116 
S.  W.  177;  Montgomery  v.  Amsler,  57  Tex. 
Civ.  App.  216,  122  S.  W.  307;  Dockery  v. 
Maple,  —  Tex.  Civ.  App.  — ,  125  S.  W. 
631;  Poston  v.  Hall,  07  Ark.  23,  132  S.  W. 
1001;  Buckingham  v.  Harris,  10  Colo.  455, 
16  Pac.  817;  Coburn  v.  Seymour,  32  Colo. 
430,  76  Pac.  }058,  2  Ann.  Cas.  182;  Lock- 
wood  V.  Rose,  125  Ind.  688,  25  N.  E.  710; 
McDermott  v.  Mahoney,  —  Iowa,  — ,  106 
N.  W.  925;  Stanton  v.  Barnes,  72  Kan. 
641,  84  Pac.  116;  Johnson  v.  Huber,  80 
Kan.  591,  103  Pac.  99;  Neiderlander  v. 
Starr,  50  Kan.  770,  33  Pac.  592;  Davis  v. 
Lawrence,  52  Kan.  383,  34  Pac.  1051;  Hart- 
ford V.  McGillicuddy,  103  Me.  224, 16  L.R.A. 
(N.S.)  431,  68  Atl.  860,  12  Ann.  Cas.  1083; 
Hamlin  v.  Schulte,  34  Minn.  634,  27  N.  W. 
301;  Warren  Commission  &  Invest.  Co.  v. 
Hull  Real  Estate  Co.  120  Mo.  App.  432, 
96  S.  W.  1038;  Ryer  v.  Turkel,  75  N.  J.  L. 
677,  70  Atl.  68;  Feist  v.  Jerolamon,  81  N. 
J.  L.  437,  75  Atl.  751;  Ryer  v.  Minning- 
ham,  78  N.  J.  L.  742,  75  Atl.  890;  Owen 
V.  Riddle,  81  N.  J.  L.  646,  79  Atl.  880, 
Ann.  Cas.  1912  D,  45;  Potvin  v.  Curran,  13 


Neb.  302,  14  N.  W.  400;   Martin  v.  Wer- 
mann,  107  App.  Div.  482,  95  N.  Y.  Supp. 
284;    Milne  v.  Ingersoll-Sergent  Drill  Co. 
120  App.  Div.  465,  104  N.  Y.  Supp.  1053; 
Michaelis  v.  Roffmann,  37  Misc.  830,  76  N. 
Y.  Supp.  973;   Getzelsohn  v.  Donnelly,  50 
Misc.  164,  98  N.  Y.  Supp.  213;  McGill  v. 
Gargoula,  103  N.  Y.  Supp.  113;  Arnold  v. 
Schmeidler,  144  App.  Div.  420,  129  N.  Y. 
Supp.   409;    Frank   v.   Connor,   107   N.  Y. 
Supp.  132;  Young  v.  Metcalf  Land  Co.  18 
N.  D.  441,  122  N.  W.  1101;  Gibson  v.  Grav, 
17    Tex.    Civ.    App.    646,    43    S.    W.   922: 
O'Connor  v.  Semple.  57  Wis.  243,  15  N.  W. 
136;    Hunter   v.    Wenatchee   Land   Co.   50 
Wash.  438,  97  Pac.  494;  Barnes  v.  German 
Sav.  &  L.  Soc.  21  Wash.  448,  68  Pac.  569; 
Carstens  v.  McReavy,  1  Wash.  359,  25  Pac. 
471;  Kock  v.  Emmerling,  22  How.  69,  16 
L.  ed.  292;  McGavock  v.  Woodlief,  20  How. 
221,  16  L.  ed.  884;  McFarland  v.  Lillard, 
2  Ind.  App.  160,  60  Am.  St.  Rep.  234,  28 
N.  E.  229;  Barnard  v.  Monnot,  33  How.  Pr. 
440;  Carlin  V.  Lifur,  2  Cal.  App.  590,  84 
Pac.  292;  Lewis  v.  Simpson,  122  Iowa,  663, 
98  N.  W.  608;  Mooney  v.  Elder,  56  N.  Y'. 
238. 

Where  the  sale  is  not  consummated  on 
account  of  the  fraud,  bad  faith,  or  fault  of 
the  owner,  the  agent  cannot  be  defeated  of 
his  compensation. 

Lockwood  V.  Rose,  125  Ind.  588,  25  N.  E. 


a  court  of  equity;  it  being  insufficient  that 
the  vendor  is  entitled  to  damages  only  for 
the  breach  of  the  contract  by  the  purchaser. 
Webb  V.  Durrett,  —  Tex.  Civ.  App.  — ,  136 
S.  W.  1189,  and  Moss  v.  Wren,  102  Tex.  567, 
113  S.  W.  847,  120  S.  W.  847. 

Likewise,  a  receipt  executed  by  the 
broker  only,  acknowledging  payment  of  a 
specific  amount  as  earnest  of  the  pur- 
chaser's intention  to  purchase  the  described 
property  at  a  named  price,  and  stating  the 
terms  of  payment  of  the  balance,  and  stip- 
ulating certain  expenditures  to  be  made 
by  the  owner  in  connection  with  the  prop- 
erty, is  not  an  enforceable  contract  of  sale, 
entitling  the  broker  to  his  commissions. 
Henry  v*  Harker,  61  Or.  276,  118  Pac.  206, 
122  Pac.  298. 

But,  in  Barber  v.  Heade,  80  Ohio  C.  C. 
127,  it  is  held  that  when  an  owner  con- 
tracts in  writing  with  a  broker  to  sell  a 
parcel  of  land,  and  the  broker  secures  a 
purchaser  who  offers  to  take  the  land  in 
accordance  with  such  contract,  and  duly 
tenders  the  money  to,  and  demands  a  deed 
from  the  owner,  such  broker  is  entitled  to 
his  commission,  although  no  memorandum 
in  writing  of  the  contract  between  the 
broker  and  purchaser  is  signed  by  the  pur- 
chaser. 

So,  where  the  purchaser  was  ready,  will- 
ing, and  able  to  buy,  as  evidenced  by  his 
tender  of  the  purchase  money  and  demand 
for  a  deed,  the  broker  was  entitled  to  his 
commiRsions.  although  the  contract  secured 
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from  the  purchaser  was  not  enforceable  by 
specific  performance.  Goodmanson  v.  Ros- 
enstein,  144  HI.  App.  243. 

Where  a  real  estate  agent  makes  a  ver- 
bal contract  for  the  sale  of  land,  unen- 
forceable under  the  statute  of  frauds,  which 
his  principal  refuses  to  carry  out,  the 
agent  is  nevertheless  entitled  to  his  com- 
missions, upon  showing  that  the  prospective 
purchaser  was  able,  ready,  and  willing  to 
comply  with  the  mere  verbal  contract.  Fox 
V.  Starr,  106  111.  App.  273. 

To  practically  the  same  effect  are  Scott 
V.  Stuart,  115  111.  App.  335;  Carter  v. 
Simpson,  130  111.  App.  328;  Caruthers  v. 
Reeser,  134  111.  App.  370;  Watkins  v. 
Thomas,  141  Mo.  App.  203,  124  S.  W.  1063, 
which,  however,  do  not  represent  an  ex- 
haustive search  for  this  particular  class 
of  cases. 

A  broker  is  not  obliged  to  have  a  binding 
written  agreement  with  the  would-be  pur- 
chaser to  be  entitled  to  compensation 
where,  by  statute,  sales  of  real  estate  are 
permitted  by  oral  contract.  Bird  v.  Phil- 
lips, 115  Iowa,  703,  87  N.  W.  414. 

Accordingly,  it  is  held  in  Lewis  v.  Simp- 
son, 122  Iowa,  663,  98  N.  W.  508,  that  a 
broker  employed  to  find  a  purchaser  for 
and  sell  a  farm  is  entitled  to  his  commis- 
sion when  he  finds  one  ready,  willing,  and 
able  to  buy,  although  the  owner  subse- 
quently refuses  to  enter  into  a  written  con- 
tract, and  revoke*  the  agency.      A.  L.  R, 
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710;  Barnard  v.  Monnot,  33  How.  Pr.  440; 
O'Connor  v.  Semple,  67  Wis.  243,  15  N.  W. 
136;  Potvin  v.  Curran,  13  Neb.  302,  14 
y.  W.  400;  Lewis  v.  Simpson,  122  Iowa, 
663,  98  N.  W.  508;  York  v.  Nash,  42  Or. 
321,  71  Pac  59. 

Ames,  C,  filed  the  following  opinion. 

The  first  error  assigned  and  discussed  is 
the  action  of  tne  court  in  refusing  a  per- 
emptory instruction;  and  the  position  of 
the  plaintiff  in  error,  hereinafter  referred 
to  as  defendant,  is  thus  stated  in  his  brief : 
**We  maintain,  first,  that  a  binding  con- 
tract whereby  the  plaintiff  was  to  sell 
property  of  the  defendant  as  the  defend- 
ant's agent  was  ncPt  proven  at  the  trial; 
Bfcond,  that,  if  the  plaintiff  was  acting  as 
thp  agent  of  the  defendant  in  the  sale  of 
defendant's  property,  the  interest  which  he 
would  have  acquired  in  the  purchased  prop- 
erty was  antagonistic  to  the  interest  of  his 
principal,  and  he  is  not  entitled  to  any 
commission;  third,  that,  if  the  plaintiff 
was  in  fact  acting  as  the  defendant's  ageiit, 
he  did  not  so  consummate  a  sale  of  defend- 
ant's property  to  earn  any  commission,  be- 
cause he  never  brought  together  the  owner 
and  a  purchaser  who  was  ready,  willing, 
and  able  to  buy  on  the  terms  named  by  the 
owner."     Of  these  in  their  order. 

Upon  the  first  proposition,  it  is  sufficient 
to  say  that  there  was  testimony  reasonably 
tending  to  support  the  plaintiff's  averment 
of  employment,  and  this  was  submitted  to 
the  jury  foi-  determination  under  proper 
instructions,  and  their  verdict  will  not 
therefore  be  disturbed. 

Upon  the  second  proposition,  the  testi- 
mony tended  to  show  that  the  plaintiff  was 
the  agent  of  the  defendant  for  the  sale  of 
land;  that  he  was  authorized  to  sell  it  for 
a  net  price  to  the  defendant  of  $6,500; 
that  he  was  making  no  commission  on  the 
Muskogee;  that  the  plaintiff  negotiated  a 
lale  to  certain  purchasers  for  $7,500;  that 
he  told  the  purchaser  that  this  was  the  net 
price  at  which  he  had  the  land  listed,  and 
that  he  was  making  no  commission  on  the 
^aIe;  that  he  had  an  understanding  with 
the  purchasers  that,  after  they  bought,  the 
land  should  be  platted  and  sold  as  an  addi- 
tion to  the  city  of  Muskogee;  that  out  of 
the  proceeds  of  the  sale  the  first  $9,000  was 
to  be  paid  to  the  purchasers,  and  the  ex- 
cess to  be  divided  between  the  plaintiff  and 
the  purchasers,  provided  he  sold  it  out 
within  a  certain  time.  It  is  contended  by 
the  defendant  that  this  is  such  a  relation 
t)  the  purchasers  as  to  make  the  agent's  in- 
terest antagonistic  to  that  of  the  principal, 
and  therefore  to  defeat  his  right  to  recover 
a  commission.  The  law  does  not  permit 
the  agent  of  a  vendor  to  become  interested 
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as  the  purchaser,  or  as  the  agent  of  the 
purchaser,  in  the  subject-matter  of  the 
agency,  but  requires  of  the  agent  the  exer- 
cise of  good  faith  toward  the  principal. 
Plotner  v.  Chillson,  21  Okla.  224,  129  Am. 
St.  Rep.  776,  95  Pac.  776.  In  the  case  at 
bar,  however,  the  property  involved  was 
listed  for  sale  with  the  plaintiff  at  a  fixed 
price,  and  he  was  permitted  to  retain  as 
his  commission  all  that  he  might  receive 
in  excess  of  that  price,  and  we  do  not 
think  under  the  facts  of  this  case  there 
was  any  such  relation  between  the  parties 
as  to  defeat  a  right  which  the  plaintiff 
would  otherwise  have  to  recover  his  com-  < 
mission.  The  plaintiff  was  not  the  pur- 
chaser; he  was  not  investing  his  mdney  in 
the  land,  or  in  any  way  becoming  liable  for 
it.  His  only  relation  to  the  purchase  was 
an  understanding  with  the  purchasers  that 
he  would  put  it  on  the  market  for  them  for 
a  contingent  commission,  to  be  taken  out 
of  the  proceeds  after  they  had  been  reim- 
bursed in  full  and  allowed  an  agreed  profit. 
The  next  question  presented  is  one  which 
presents  difficulty.  Under  the  facts  in 
this  case,  is  the  plaintiff  entitled  to  re- 
cover? The  verdict  of  the  jury  resolves 
all  the  disputed  questions  in  favor  of  the 
plaintiff,  and  under  this  rule  the  facts  are 
as  follows:  The  defendant  listed  his  land 
for  sale  with  the  plaintiffs  at  $6,500  net, 
the  plaintiff  to  have  as  his  commission  all 
that  the  land  might  sell  for  in  excess  of 
$6,500.  The  plaintiff  resided  in  Muskogee 
and  the  defendant  in  Holdenville.  Once  or 
twice  prior  to  this  transaction  the  plaintiff 
requested  the  defendant  to  come  to  Musko- 
gee to  close  a  sale  which  he  had  made. 
The  defendant  came,  and  the  purchasers 
failed  to  buy.  The  plaintiff  then  negotiated 
this  deal  with  the  purchasers,  and  the  tes- 
timony tended  to  show  that  they  were 
ready,,  willing,  and  able  to  buy  the  land 
on  the  terms  by  which  it  was  listed  with 
the  plaintiff.  No  written  agreement  was 
made  and  signed  by  the  proposed  purchasers, 
nor  did  they  pay  any  part  of  the  purchase 
money  to  the  plaintiff  or  defendant.  The 
plaintiff  telephoned  the  defendant  at  Hol- 
denville that  he  had  purchasers,  and  for 
him  to  come  to  Muskogee,  bringing  the 
necessary  papers  to  close  the  deal.  The  de- 
fendant said  he  was  busy  at  the  time, 
but  would  come  over  in  a  day  or  two.  The 
next  day  he  wrote  the  plaintiff  that  he  had 
concluded  not  to  sell  for  less  than  $7,000 
net.  The  plaintiff  again  tried  to  reach  him 
on  the  telephone,  but,  when  the  defendant 
discovered  that  the  calling  party  was 
Muskogee,  he  declined  to  talk.  Nothing 
further  was  done  until  •  several  months  af- 
terwards, when  the  defendant  was  in 
Muskogee  and  this  suit  was  filed  against 
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him.  Upon  this  exact  point  there  is  a 
sharp  conflict  in  the  authorities,  and  the 
question  is  not  settled  in  this  state.  Some 
of  the  cases  hold  that  the  broker  is  en- 
titled to  his  commission  for  the  sale  of  real 
estate,  though  the  purchaser  never  enters 
into  anj  enforceable  contract  of  sale,  if,  as 
a  matter  of  fact,  he  is  willing  to  comply 
with  the  oral  contract  and  the  owner  de- 
clines to  do  so,  and  that  the  agent's  duty  is 
ended  when  he  produces  a  purchaser  ready, 
willing,  and  able  to  buy.  Holden  y.  Starks, 
159  Mass.  503,  38  Am.  St.  Rep.  451,  34  N. 
E.  1069;  Garlin  y.  Lifur,  2  Cal.  App.  500, 
84  Pac.  292.  Other  cases  cited  as  sup- 
porting this  position  are  Stauffer  y.  Linen- 
thai,  29  Ind.  App.  305,  64  N.  E.  643;  Mc- 
Farland  v.  Lillard,  2  Ind.  App.  160,  50  Am. 
St.  Rep.  234,  28  N.  E.  229;  Ford  v.  Easley, 
88  Iowa,  603,  66  N.  W.  336.  But  a  close 
examination  discloses  that  these  cases  are 
not  exactly  in  point.  In  the  first  one  the 
owner  and  the  purchaser  entered  into  a 
written  contract.  In  the  second  one  the 
owner  and  the  purchaser  met  in  person,  and 
the  owner  accepted  him  as  a  purchaser 
without  requiring  a  written  contract;  while 
in  the  thiiid  the  exact  facts  on  this  proposi- 
tion are  not  disclosed  by  the  opinion. 

On  the  other  hand,  there  is  likewise  emi- 
nent authority  holding  that  it  is  necessary 
for  the  broker  either  to  effectuate  a  sale, 
or,  where  the  seller  declines  to  proceed,  to 
present  him  with  a  written  agreement 
signed  by  the  purchasers,  which  would  be- 
come enforceable  when  signed  by  the  seller, 
and  take  the  negotiations  for  sale  out  of  the 
statute  of  frauds.  Wilson  y.  Mason,  158 
111.  304,  49  Am.  St.  Rep.  162,  42  N.  E.  134; 
Ormsby  v.  Graham,  123  Iowa,  202,  98  N.  W. 
724;  Grindstaff  v.  Merchants'  Invest.  & 
Trust  Co.  61  Or.  310,  122  Pac.  46;  Bolton 
V.  Cpbum,  78  Neb.  731,  111  N.  W.  780. 
Other  cases  tending  to  support  this  rule, 
but  not  exactly  in  point,  are  Hammond  v. 
Crawford,  14  C.  C.  A.  109,  35  U.  S.  App. 
1,  66  Fed.  425;  Gunn  v.  Bank  of  California, 
99  Cal.  349,  33  Pac.  1105;  Gilctirist  v. 
Clarke,  86  Tenn.  683,  8  S.  W.  572.  In 
Wilson  V.  Mason,  158  111.  3lO,  49  Am.  St. 
Rep.  162,  42  N.  E.  134,  it  is  said:  "Some 
of  the  cases  go  so  far  as  to  hold  that  the 
broker  is  not  entitled  to  his  commissions, 
unless  the  sale  is  actually  accomplished  by 
the  delivery  of  the  deed  of  the  land  from 
the  vendor  to  the  vendee,  and  the  payment  of 
the  purchase  money  by  the  latter;  or  unless 
it  is  proven  that  the  sale  is  prevented  by 
the  fault  of  the  vendor.  Other  cases  seem  to 
hold  that  the  broker  is  entitled  to  his  com- 
missions when  the  minds  of  the  vendor  and 
purchaser  meet  on '  a  verbal  agreement  for 
the  sale  by  the  one  and  the  purchase  by 
the  other  of  the  land.  We  are  not  inclined 
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to  follow  either  of  these  classes  of  cases,  re- 
garding them  as  extreme  and  exceptional. 
The  true  rule  is  that  the  broker  is  entitled 
to  his  commissions  if  the  purchaser  pre- 
sented by  him  and  the  vendor,  his  em- 
ployer, enter  into  a  valid,  binding,  and  en- 
forceable contract.  If,  after  the  making  of 
such  a  contract,  even  though  executory  in 
form,  the  purchaser  declines  to  complete 
the  sale,  and  the  seller  refuses  to  compel 
performance,  the  broker  ought  not  to  be 
deprived  of  his  commissions.  He  haa  done 
all  that  he  can  do  when  he  produces  a  party 
who  is  able,  and,  in  binding  form,  offers, 
to  purchase  upon  the  proposed  terms.  An 
agreement  by  a  real  estate  broker  to  pro- 
cure a  purchaser  not  only  implies  that  the 
purchaser  shall  be  one  able  to  comply,  but 
that  the  seller  and  the  purchaser  must  be 
bound  to  each  other  in  a  valid  contract. 
So,  where  the  agreement  of  the  real  estate 
broker  is  to  make  a  sale,  his  commission  is 
earned  when  a  contract  is  entered  into 
which  is  mutually  obligatory  upon  the  ven- 
dor and  vendee,  even  though  the  vendee 
afterwards  refuses  to  execute  his  part  of  the 
contract  of  the  sale,  or  purchase.  Parker 
V.  Walker,  86  Tenn.  566,  8  S.  W.  391; 
Coleman  v.  Meade,  13  Bush,  368;  Francis 
Y.  Baker,  46  Minn.  83,  47  N.  W.  452;  Love 
V.  Miller,  53  Ind.  294,  21  Am.  Rep.  192; 
Veazie  v.  Parker,  72  Me.  443;  Willes  ▼. 
Smitn,  77  Wis.  81,  45  N.  W.  666;  Rice  t. 
Mayo,  107  Mass.  550;  Christensen  v.  Wool- 
ey,  41  Mo.  App.  53;  Love  v.  Owens,  31  Mo. 
App.  501;  Greene  v.  Hollingshead,  40  111. 
App.  195;  Short  V.  Millard,  68  111.  292; 
Kerfoot  v.  Steele,  113  111.  610;  Ward  v. 
Cobb,  148  Mass.  518,  12  Am.  St  Rep.  587, 
20  N.  E.  174."  The  question  is  of  great 
practical  importance,  and,  there  being  emi- 
nent authority  supporting  both  rules,  we 
find  some  difficulty  in  reaching  a  conclu- 
sion. Our  own  cases  only  go  to  the  extent 
of  holding  that  "a  real  estate  agent  au- 
thorized to  sell  the  land  of  another  for  a 
certain  price  for  a  certain  compensation, 
or  send  the  seller  a  buyer,  has  not  earned 
his  commission  until  he  produces  a  pur- 
chaser ready,  willing,  and  financially  able 
to  purchase  the  land  upon  the  terms  agreed 
upon."  Crutchfield  v.  Webster,  31  Okla. 
142,  120  Pac.  615;  Birch  v.  McNaught,  23 
Okla.  634,  101  Pac.  1049.  But  this  ques- 
tion was  not  involved  in  either  of  those 
cases.  We  are  inclined  to  believe  that  the 
weight  of  authority,  as  well  as  the  better 
reason,  supports  the  rule  that,  in  order 
to  recover  his  commission,  the  real  estate 
agent  must  produce  a  purchaser  who  is 
ready,  willing,  and  able  to  buy,  and  that 
the  evidence  of  this  fact  must  be  such  aa 
would  be  recognized  in  a  court  of  justice. 
The  sale   of   real   estate   is   an   important 
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itep,  which  the  law  requires  to  be  taken 
in  writing,   and   it  is   explicitly  proyided 
that  no  contract  or  agreement  for  the  sale 
of  real  estate  shall  be  valid  unless  it  is  in 
writing.    These  safeguards  are  designed  to 
present  fraud,  and  we  are  inclined  to  be- 
liere  that  the  rule  we  adopt  will  have  a 
tendency  to  prevent  fraud,  and  will  not  work 
any  hardship  in  a  just  case.     If  the  real 
estate  agent  has  a  purchaser  who  is  ready, 
willing,   and   able  to  buy,   it  will  not  be 
difficult  for  him  to  have  such  purchaser 
sign  an  agreement  to  buy,  which  will  be- 
come a  valid,  binding,  and  enforceable  con- 
tract as   against  the   purchaser.     On   the 
other  hand,  if  the  real  estate  agent  merely 
procures  a  man  who  says  he  is  willing  to 
bay,  his  statement  does  not  bind  him,  and 
within    legal    contemplation    he    has    done 
nothing  which  the  law  recognizes.    The  best 
endence  of  his  being  willing  to  buy  is  his 
written  agreement  to  do  so.     In  fact,  his 
written  agreement  is  the  only  thing  which 
can  be  enforced  against  him,  and  his  mere 
word  of  mouth  that  he  is  willing  to  buy 
would    not    be    recognized    in    an    action 
against  him  to  cempel  specific  performance. 
It  would  not  even  be  competent  evidence 
u  tending  to  show  that  he  had  agreed  to 
buy.    In  the  case  at  bar  the  defendant  had 
made  one   or   two   trips   to   Muskogee   On 
previous  occasions  upon  the  plaintiff's  ad- 
vice that  he  had  a  purchaser  for  his  prop- 
erty, and,  when  he  got  there,  the  purchaser 
refused  to  proceed  further,  and  the  defend- 
ant was  helpless,  whereas,  if  the  plaintiff 
had  required  of  the  proposed  purchaser  his 
signature  to  an  agreement  which  would  be 
binding   upon    him,   the   purchaser    would 
either   have   refused  to   sign,  and  thereby 
saved    the   defendant   the   expense   of   the 
trip,  or  he  would  have  taken  the  property 
when  the  defendant  appeared.    In  the  case 
at  bar  the  plaintiff  testified  that  the  de- 
feodant  was  still  willing  to  sell,  but  wanted 
to  raise  his  price  from  $6,600  to  $7,000, 
and  that  the  purchaser  had  agreed  to  buy 
for  $7,500,  and  that  he  had  an  agreement 
with  them  by  which  he  was  to  plat  the 
land  as  a  townsite  addition  and  sell  it  off 
on  a  basis  by  which  he  expected  to  realise 
farther  profit.    He  therefore,  on  the  defend- 
ant's new  offer,  had  a  commission  of  $500 
for  making  the  sale,  and  the  prospect  of 
profit  by  platting  the  land  as  an  addition, 
and  yet  he  did  not  secure  from  the  pur- 
chasers any  part  payment  of  the  purchase 
price,  or  any  written  agreement  to  buy  the 
land,  nor  did  he  seek  out  the  defendant  for 
the  purpose  of  urging  the  sale,  but  let  the 
whole  matter  drop,  and  waited  some  months 
ontil  he  saw  the  defendant  in  Muskogee, 
at  which  time  he  sued  him. 

We  believe  the  rule  which  we  adopt  will 
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have  a  tendency  to  require  greater  care  and 
system  in  the  transaction  of  the  real  estate 
business,  will  have  a  tendency  to  prevent 
frauds,  and  will  not  often  prevent  the  re- 
covery of  a  commission  which  is  really 
earned. 

The  case  should  be  reversed  and  remand- 
ed, with  instructions  to  proceed  fiurther  in 
accordance  with  this  opinion. 

Per  Onrlam: 

Adopted  in  whole. 

Petition  for  rehearing  denied. 


NBW  YORK  COURT  OF  APPEAIiS. 

VILLAOE  OF  CHARLOTTE,  Appt^ 

V. 

JOHN  M.  KEON,  Respt. 
(207  N.  T.  346,  100  N.  E.  1116.) 

Set-off  —  action  to  enforce  tAx  — appli- 
cability. 

A  statute  permitting  taxes  to  be  collected 
bv  suit,  as  upon  contract,  does  not  change 
the  quality  of  the  tax  so  as  to  make  ap- 
plicable a  statute  permitting  set-off  in  'ac- 
tions upon  contract. 

(February  11,  1913.) 

APPEAL  by  plaintiff  from   a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  the  Monroe  County  Court 
which  affirmed  a  judgment  of  a  Justice  of 
the  Peace  allowing  a  set-off  in  an  action 
brought  to  recover  taxes  alleged  to  be  due 
and  unpaid.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Fred  H.  Baker,  for  appellant: 
The    subject-matter    of    plaintiff's    com- 
plaint,  for  which  the  action  was  brought 
to  recover,  is  a  tax,  which  is  not  a  debt  nor 
a  contract,  but  is  an  impost,  not  founded 
on  contract  or  collectable  by  action,  except 
where  there  is  express  statutory  authority. 
Rochester  v.  Gleichauf,  40  Misc.  446,  82 
N.  Y.  Supp.  750;  Cooley,  Taxn.  2d  ed.  16; 
New  York  v.  McLean,  57  App.  Div.  604, 
68  N.  Y.  Supp.  606;  Camden  v.  Allen,  26 
N.  J.  L.  308;   Augusta  v.  North,  67  Me. 
392,  2  Am.  Rep.  55;  Hibbard  v.  Clark,  56 
N.  H.  155,  22  Am.  Rep.  432. 
Mr.  Joseph  M.  Feely,  for  respondent: 
A  tax  is  the  social  debt,  resting  in  im- 
plied contract. 

Note. —  As  to  right  of  set-off  in  action 
for  taxes,  see  cases  cited  at  pages  382  et 
seq.  of  the  note  to  State  v.  Arkansas  Brick 
&  Mfg.  Co.  33  L.R.A.(N.S.)  376. 
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Edes  V.  Boardmao,  58  N.  H.  685;  Mason 
y.  Belfast  Hotel  Co.  89  Me.  384,  36  Atl. 
624;  Mariner  v.  Milwaukee,  146  Wis.  605, 
131  N.  W.  442;  Lexington  ▼.  Wilson,  118 
Ky.  221,  80  S.  W.  811. 

Where  a  statute  allows  an  action  to  re- 
cover a  tax,  "there  is  no  distinction  be- 
tween the  claim  for  taxes  and  a  debt  which 
could  be  recovered  in  a  personal  action." 
Re  Babcock,  52  Hun,  142,  4  N.  Y.  Supp. 
903,  affirmed  in  115  N.  Y.  450,  22  N.  E. 
263;  Seabury  v.  Botf^en,  3  Bradf.  207;  Hone 
V.  Lockman,'4  Redf.  64;  Litchfield  v.  Ver- 
non, 41  N.  Y.  123;  Bowe  v.  Jenkins,  69 
Hun,  458,  23  N.  Y.  Supp.  648;  Torrey  v. 
Willard,  55  Hun,  78,  8  N.  Y.  Supp.  392. 

The  tax  was  made  a  contract  by  statute. 

Davis  V.  State,  119  Ind.  555,  22  N.  E.  9. 

By  limiting  the  action  to  the  known 
form  of  one  upon  contract,  the  intention  of 
the  legislature  was  to  limit  the  procedure 
therein  to  the  contractual  forms,  and  to 
subject  the  village  to  all  the  incidents  of 
actions  upon  contract, — among  which  are 
coimterclaims. 

United  States  v.  Lee,  106  U.  S.  213,  27 
L.  ed.  179,  1  Sup.  Ct.  Rep.  240;  Ruggles 
V.  Keeler,  3  Johns.  263,  3  Am.  Dec.  482; 
Wolcott  V.  Sullivan,  1  Edw.  Ch.  403;  Wick- 
ham  V.  Weil,  43  N.  Y,  S.  R.  155,  17  N.  Y. 
Supp.  518;  Bien  v.  Freund,  26  App.  Div. 
203,  49  N.  Y.  Supp.  971. 

Actionable  taxes  are  subject  to  counter- 
claim. 

Taylor  v.  New  York,  82  N.  Y.  25;  Hib- 
bard  v.  Clark,  56  N.  H.  155,  22  Am.  Rep. 
432;  New  Orleans  v.  New  Orleans  Water- 
works Co.  36  La.  Ann.  482;  Louisville  & 
N.  R.  Co.  V.  Com.  17  Ky.  L.  Rep.  136,  30 
S.  W.  624. 

Cuddeback,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  municipal  corporation 
organized  under  the  village  law  of  the 
state.  The  defendant  owns  land  within  the 
village,  for  which  he  has  been  assessed  and 
taxed  in  the  annual  tax  levy.  This  action 
was  brought  in  justice's  court  to  recover  the 
tax.  The  defendant  by  his  answer  alleged 
that  the  tax  was  Illegal.  The  answer  also 
contained  two  counterclaims  based  upon 
contract.  The  justice  rendered  judgment, 
dismissing  the  complaint  as  to  the  tax  and 
awarding  judgment  in  favor  of  the  defend- 
ant upon  counterclaims.  The  judgment  of 
the  justice  has  been  affirmed  by  the  county 
court  and  by  the  appellate  division  of  the 
supreme  court.  The  appellate  division  has 
certified  that  in  its  opinion  a  question  of 
law  is  involved  in  the  action  which  ought 
to  be  reviewed  by  the  court  of  appeals. 

The  question  to  be  considered  is  whether 
a  counterclaim  against  a  village  can  be  sus- 
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tained   in  an  action  brought  to  recover  a 
tax.    The  village  law  (Consol.  Laws,  chip. 
64 )  provides  the  usual  remedies  of  levy  aoc 
sale  for  the  collection  of  a  tax,  and  in  | 
126   further   provides   as   follows:      "Mir 
the  lapse  of  thirty  days  from  the  return  o& 
the  collector,  an  action  may  be  maint&ind, 
as  upon  contract,  by  the  village,  to  recover 
the  amount  of  an  unpaid  tax.    .    .     ."  But 
for    this    statutory    authority   the    village 
could   not   maintain   an   action  at  law  to 
collect  the  tax.     Rochester  v.  Bloss,  ISi 
N.  Y.   42,  6   L.R.A.(N.S.)    696,  77   X.  E. 
794,  7  Ann.  Cas.  15.     It  is  argued  on  be- 
half  of  the  defendant  that  the  statute  aUo 
opens  the  door  to.  the  counterclaims  pleaderl 

The  court  has  reached  the  opposite  con- 
clusion. The  obligation  of  the  tax  does  not 
rest  on  contract.  It  is  a  statutory  liabilitr 
imposed  upon  all  the  inhabitants  of  the 
state  defined  as  taxable,  to  the  end  that 
they  may  contribute  their  just  share  to 
the  expenses  of  government.  Rochester  v. 
Bloss,  supra.  The  legislature  did  not  change 
the  nature  of  the  obligation  by  providing 
that  the  village  might  collect  the  tax  in  an 
action  "as  upon  contract."  The  intention 
was  to  provide  an  additional  and  convenient 
remedy  for  enforcing  the  tax.  In  some 
municipal  charters  it  has  been  provided 
that  taxes  upon  land  may  be  collected  bv 
foreclosure  of  the  tax  lien  and  a  sale  of  the 
land  through  an  action  in  equity,  as  the 
lien  of  a  mortgage  is  foreclosed;  but  with 
regard  to  village  taxes  the  legislature  gave 
an  action  at  law  in  which  the  judgment  may 
be  enforced  by  execution.  If  the  quality 
of  the  tax  was  not  changed  by  §  126  of  the 
village  law,  then  the  defendant's  counter- 
claim cannot  be  allowed.  Section  501  of 
the  Code  of  Civil  Procedure  provides  that 
in  an  action  upon  contract  the  defendant 
may  set  up  in  his  answer  as  a  counterclaim 
any  other  cause  of  action  on  contract.  This 
is  not  such  a  case.  It  is  the  substance  of 
the  plaintiff's  cause  of  action,  and  not  the 
form  of  the  action,  which  determines  the 
right  of  set-off,  and  the  plaintiff's  cause  of 
action  is  not  upon  contract. 

But,  passing  all  questions  which  rest 
merely  upon  a  strict  or  liberal  construction 
of  the  statutes,  the  reason  why  a  counter- 
claim cannot  be  set  up  against  a  tax  will 
be  found  to  lie  much  deeper.  The  reason 
will  be  found  in  the  village  law  itself.  The 
amount  of  the  annual  tax  levy  in  villageSr 
and  the  various  purposes  for  which  taxes 
are  imposed,  are  fixed  and  defined  in  ad- 
vance of  the  levy,  and  the  money  raised 
must  be  expended  for  the  purposes  so  de- 
fined. If  the  taxpayer  can  properly  refuse 
to  pay  his  tax  when  called  upon  by  the 
collector,  because  he  has  a  claim  for  services 
against  the  village  which  is  not  included  in 
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the  tax  levy,  it  is  plain  that  some  legitimate 
and  necessary  village  expenditure  must  be 
curtailed.  If  the  taxpayer's  claim  is  dis- 
puted, the  collection  of  the  tax  must  await 
and  abide  the  result  of  a  lawsuit,  and  mean- 
while the  financial  affairs  of  the  village  will 
be  thrown  into  great  confusion. 

Therefore,  public  policy  requires  that  tax- 
es be  paid,  and  that  claims  against  the 
village  be  collected  in  independent  proceed- 
insrs.  If  such  claims  are  admitted  by  the 
village  trustees,  they  may  be  included  in 
the  tax  levy.  If  disputed,  the  claims  must 
be  reduced  to  judgment  and  so  collected. 

The  general  rule  prevailing  throughout 
the  United  States  is  that  taxes  are  not  sub- 
ject to  counterclaim  or  set-off  on  the  part 
of  the  taxpayer.  See  cases  cited  in  note,  34 
Cyc.  656.  A  much  plainer  declaration  by 
the  legislature  than  is  found  in  §  126  of 
the  village  law  should  be  required  before 
it  is  held  that  a  different  rule  exists  in  this 
state  with  regard  to  any  tax  whatsoever. 

The  judgment  below  should  be  reversed, 
and  judgment  ordered  dismissing  the  plain- 
tiff's complaint  and  the  defendant's  counter- 
claim, but  with  costs  to  the  plaintiff  appel- 
lant in  the  Appellate  Division  and  in  this 
court. 

Cnllen,  Ch.  J.,  and  Gray,  Werner, 
Chase,  Ck>Ilin,  and  Miller,  JJ.,  concur. 

Motion  for  reargument  denied. 


SOUTH   OAROIilNA   SUPREMB 
COURT. 

H.  IL  BLACK  et  al.,  Respts., 

▼. 

ARTHUR  0.  SIMPSON,  Appt. 

(—  S.  C.  — ,  77  S.  B.  1023.) 

Tender  ^  necessity  —  fraudulent  pur- 
chase of  stock  ^  price. 

1.  Tender  of  the  amount  received  is  not ' 


a  condition  precedent  to  the  recovery  by  a 
stockholder  of  a  corporation,  from  a  di- 
rector who  fraudulently  procures  the  stock 
for  less  than  it  is  worth,  of  the  balance  of 
its  true  value. 

Corporation  *  directors  *  trustee  for 
stocl^holder. 

2.  A  director  and  manager  of  a  corpora- 
tion is  a  trustee  for  stockholders. 

Parties   *  Joinders  —  stockholders  * 
breach  of  trust  by  director. 

3.  Stockholders  of  a  corporation  who 
have  been  induced  by  fraud  to  part  with 
their  stock  to  a  director  at  less  than  its 
value  may  join  in  a  suit  to  compel  him  to 
account  for  the  profit  made  by  him  in  the 
transaction,  where  tlie  statute  provides  that 
all  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the  re- 
lief demanded,  may  be  joined  as  plaintiffs. 

(Fraser,  J.,  dissents  in  part.) 

(April  14,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court 
for  Spartanburg  County  overruling  his  de- 
murrer to  a  complaint  filed  to  hold  defend- 
ant liable  for  profits  in  a  transaction  by 
which  he  purchased  corporate  stock  from 
plaintiffs.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bomar  &  Osborne,  for  appel- 
lant: 

If,  after  the  discovery  of  the  fraud,  one 
party  still  avails  himself  of  the  benefit  of 
the  contract,  or  permits  the  other  to  pro- 
ceed with  the  execution  of  it,  he  will  there- 
by be  held  to  have  waived  the  tort  and  af- 
firmed the  contract. 

M'Corkle  v.  Doby,  1  Strobh.  L.  396,  47 
Am,  Dec.  560;  Whittle  v.  Jones,  79  S.  C. 
208,  60  S.  £.  622;  20  Cyc.  87;  14  Am.  & 
Eng.  Enc.  Law,  2d  ed.  162. 

If  there  is  any  cause  of  action  stated,  the 
complaint  sets  forth  a  cause  of  actipn  sep- 
arate and  distinct  in  favor  of  each  of  the 
plaintiffs,  and  they  cannot  be  united  in  one 
action. 


.Vote.  ~  Joinder  of  stockholders  in  suit 
against  officer  or  director  "based  upon 
transactions  inter  se. 

It  is  not  intended  to  include  herein  cases 
inTolving  the  right  of  stockholders  to  join 
in  an  action  with  regard  to  dealings  be- 
tween the  corporation  and  an  officer  or  of- 
ficers, or  with  regard  to  any  rights  which 
the  corporation  may  have  against  an  officer 
Wause  of  his  misfeasance  or  nonfeasance 
in  office,  or  any  other  claim  of  the  stock- 
holders arising  through  the  corporation, 
hut,  as  indicated  by  the  title,  only  cases 
»re  included  which  involve  dealings  between 
stockholders  and  an  officer  or  officers  of 
the  corporation. 
46L.RJl.(N.S.) 


The  holding  of  Black  v.  Simpson,  that  a 
joinder  of  plaintiffs  (individual  stockhold- 
ers) is  proper  in  an  action  for  damages  for 
fraud  based  upon  false  representations  as 
to  the  condition  of  the  corporation,  by 
means  of  which  the  individual  stock  of  the 
several  plaintiffs  is  secured  at  a  price  much 
below  its  real  value,  finds  support,  in  part 
at  least,  in  the  holding  of  Bradley  v.  Brad- 
ley, 165  N.  Y.  183,  58  N.  E.  887.  In  this 
case  it  is  conceded  that  if  a  complaint  by 
several  stockholders  against  officers  of  the 
corporation  for  fraud  in  inducing  a  sale 
of  the  stock  of  the  plaintiffs  to  such  officers 
at  a  price  much  below  its  real  value  was  at 
common  law  for  the  recovery  of  money,  the 
demurrer  to  the  complaint  on  the  ground 
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Hellama  v.  Switzer,  24  S.  C.  40;  Edwards 
V.  Sartor,  1  6.  G.  260;  Snyder  v.  Cabell, 
29  W.  Va.  48,  1  S.  E.  247;  Schulenberg- 
Boeckeler  Lumber  Co.  y.  Hayward,  20  Fed. 
426;  Walker  v.  Powers,  104  U.  S.  248,  26 
L.  ed.  731;  Bouton  v.  Brooklyn,  15  Barb. 
375;  Hill  v.  Kensington,  1  Pars.  Sel.  Eq. 
Caa.  501;  Chester  v.  Halliard,  36  N.  J.  Eq. 
313,  84  N.  J.  Eq.  341;  State  use  of 
District  No.  11  v.  Ellis,  10  Ohio,  456; 
Tate  V.  Ohio  &  M.  R.  Co.  10  Ind.  174, 
71  Am.  Dec.  309;  Newcomb  v.  Horton, 
18  Wis.  566;  Woodbury  v.  Deloss,  65 
Barb.  501;  Gray  v.  Rothchilds,  112  N. 
Y.  668,  19  N.  E.  847;  Frear  v.  Brj'an,  12 
Ind.  343;  American  Plate  Glass  Co.  v. 
Nicoson,  34  Ind.  App.  643;  73  N.  E.  625; 
Brunner  v.  Bay  City,  46  Mich.  236,  9  N. 
W.  263;  Durfee  v.  Abbott,  50  Mich.  479,  35 
N.  W.  559;  Barber  v.  Vernon  Twp.  63 
Mich.  516,  30  N.  W.  175;  Winslow  v.  Jen- 
nes8,  64  Mich.  84,  30  N.  W.  905;  Governor 
use  of  Moore  y.  Hicks,  12  Ga.  189;  Shoe- 
maker T.  Grant  County,  36  Ind.  175;  Bort 
T.  Yaw,  46  Iowa,  323;  Independent  School 
Dist.  T.  Independent  School  Dist.  50  Iowa, 
322;  Pelly  t.  Bowyer,  7  Bush,  513;  Berk- 
shire ▼.  Shultz,  25  Ind.  523;  Bosher  v. 
Richmond  &  H.  Land  Co.  89  Va.  455,  37 


Am.  St.  Rep.  882,  16  S.  E.  360;  Rader  t. 
Bristol  Land  Co.  94  Va.  766,  27  S.  E.  591. 

It  was  necessary  to  allege  a  tender  by 
the  plaintiffs  to  the  defendant  of  the 
amounts  paid  them  upon  the  sale  of  stock. 

Levister  ▼.  Southern  R.  Co.  56  S.  C.  513, 
35  S.  E.  207;  Riggs  v.  Home  Mut.  Fire  Pro- 
tective Abso.  61  S.  C.  455,  39  S.  E.  614; 
Kennerty  v.  Etiwan  Phosphate  Co.  17  S.  C. 
411,  43  Am.  Rep.  607 ;  White  v.  Hewitt,  86 
S.  C.  584,  68  S.  E.  820;  DuPont  v.  DuBos, 
52  S.  C.  252,  29  S.  E.  665. 

The  trust  relationship  does  not  extend 
to  the  director's  dealings  with  the  individ- 
ual stockholders,  and  he  is  at  liberty  to 
deal  with  the  stockholders  as  freely  aa  he 
might  with  a  stranger  in  regard  to  pur- 
chasing stock. 

2  Thomp.  Corp.  §  2721 ;  Harris  v.  Tyson, 
24  Pa.  347,  64  Am.  Dec.  661,  14  Mor.  Min. 
Rep.  634;  Tippecanoe  County  v.  Reynolds, 
44  Ind.  509,  15  Am.  Rep.  245;  Deaderick  v. 
Wilson,  8  Baxt.  108;  Carpenter  v.  Dan- 
forth,  52  Barb.  581;  Gillett  v.  Bowen,  23 
Fed.  625;  Hooker  v.  Midland  Steel  Co.  215 
111.  444,  106  Am.  St.  Rep.  175,  74  N.  B. 
445;  Trisconi  v.  Winship,  43  La.  Ann.  45, 
26  Am.  St.  Rep.  175,  9  So.  29;  10  Cyc.  796; 
21    Am.   &  Eng.   Enc.   Law,   898;    Crowell 


of  misjoinder  of  plaintiffs  would  be  well 
taken,  since  neither  plaintiff  has  any  pecu- 
niary interest  in  the  stock  of  the  other, 
nor  any  interest  in  the  damages  sustained 
by  the  other.  It  is,  however,  pointed  out 
tnat  the  action  is  in  equity  to  rescind  the 
contract  of  sale  which  the  defendant  in- 
duced plaintiffs  to  make  of  all  the  shares 
of  capital  stock  held  separately  by  each, 
by  a  fraud  ingeniously  contrived  with  the 
design  and  to  the  end  that  both  should  be 
misled,  and  hence  is  joint  in  operation  and 
effect.  And  it  is  held  that  a  joinder  of 
parties  plaintiff  under  such  circumstances 
is  proper  where  the  complaint  shows  that, 
although  the  plaintiffs  severally  owned  their 
quota  of  shares,  thev  nevertheless  acted  in 
concert  respecting  tncm  and  the  interests 
represented  by  them,  and  were,  by  the  same 
fraud  of  the  defendant,  induced  to  act  in 
concert  in  selling  their  stock  to  him.  The 
court  reasoned  that  the  defendant  baited 
and  set  one  trap  for  both,  and  caught  both 
in  it.  The  wrong  of  tlie  defendant  de- 
stroyed their  unity  of  action  as  owners  of 
the  stock,  and  it  is  agreeable  to  equity  that 
the  plaintiffs  should  be  extricated  tojrether, 
and  be  permitted  to  act  together  in  re- 
scinding the  sale  and  in  reinstating  them- 
selves in  their  former  position,  since  the 
fraud  alleged  is  of  that  single  character 
and  bifold  or  manifold  effect  that,  in  order 
to  present  its  full  scope,  both  causes  of  ac- 
tion should  be  united;  and  also,  in  order  to 
avoid  two  actions,  equity  should  take  cog- 
nizance of  the  fraud  in  one  action  and  dis- 
pose of  it  once  for  all,  to  the  relief  of  both 
46  L.R.A.(N.S.) 


parties  to  the  action,  whose  like  interests 
have  been  in  like  manner  injured  by  it. 

Without  discussing  this  point,  Austin  ▼. 
Murdock,  127  N.  C.  454,  37  S.  E.  478,  sus- 
tains a  joint  action  by  several  stockholders 
of  a  corporation  for  damages  for  fraud  and 
deceit  in  inducing  them  to  subscribe  for 
the  stock. 

But  see  Deaderick  v.  Wilson,  8  Baxt. 
108,  holding  that  several  stockholders  can- 
not join  in  an  action  against  officers  and 
directors  of  a  corporation  to  recover  dam- 
ages severally  sustained  by  them  through  a 
sale  to  such  officers  and  directors  of  their 
stock,  although  it  is  alleged  that  such  sales 
were  procured  through  a  conspiracy  of  such 
officers  and  directors  to  speculate  in  the 
stock  owned  by  the  complainants  to  their 
damage,  and  that,  in  carrying  out  such  con- 
spiracy, such  ofRcers  and  directors  availed 
themselves  of  their  superior  knowledge,  in- 
formation, and  power,  and  other  advantages 
incident  to  their  position  as  such  officers 
and  directors,  and  as  trustees  of  the  stock- 
holders, to  carry  such  scheme  into  execu- 
tion and  procure  such  stockholders  to  trans- 
fer to  them  their  shares  of  stock  at  prices 
far  below  their  par  value,  and  far  below 
the  prices  their  superior  information  en- 
abled them  to  foresee  such  shares  would 
command.  While  the  question  of  misjoinder 
of  parties  plaintiff  was  raised,  the  court 
did  not  pass  upon  it,  but  disposed  of  the 
case  on  the  ground  that  the  action  was  not 
maintainable  on  the  theory  of  ajoy  trust 
or  fiduciary  relation  existing  between  the 
officers  of  a  corporation  and  the  stookholdera 
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V.  Jackson,  53  N.  J.  L.  656,  23  Atl.  427; 
O'Xeill  T.  TerneB,  32  Wash.  528,  73  Pac.  606. 

Messrs.  Johnson,  Nasb,  &  Daniel  and 
Sanders  A  DePass,  for  respondents: 

All  persons  having  an  interest  in  the 
subject  of  the  action  and  in  obtaining  the 
relief  demanded  may  be  joined  as  plaintiffs. 

Code  §  138;  Stallings  v.  Barrett,  26  S. 
C.  478,  2  S.  E.  483;  Tucker  v.  Tucker,  13 
S.  C.  318,  note;  McCorkle  v.  Williams,  43 
S.  C.  66,  20  S.  E.  744;  Wagner  T.  Sanders, 
49  S.  0.  192,  27  S.  E.  68;  Bliss,  Code  PI. 
§  73;  15  Enc.  PI.  &  Pr.  707;  30  Cyc.  44. 

When  one  is  induced  by  fraud  or  mis- 
representation to  convey  away  his  property, 
he  is  not  required  to  return  the  property 
received  as  a  condition  precedent  to  bring- 
ing an  action  to  set  aside  the  fraudulent 
deed. 

Dupont  ▼.  DuBos,  52  S.  C.  244;  29  S.  £. 
665;  White  ▼.  Hewitt,  86  S.  C.  576,  68  S. 
E.  820. 

Directors  and  managing  officers  of  the 
corporation  are  quasi  trustees  for  the  stock- 
holders. 

Stewart  ▼.  Harris,  69  Kan.  498,  66  L.R.A. 
261,  105  Am.  St.  Rep.  178,  77  Pac.  277, 
2  Ann.  Gas.  873;  2  Pom.  Eq.  Jur.  2d.ed. 
i  1090;    Pearson  ▼.   Concord  R.  Corp.  62 


N.  H.  537,  13  Am.  St.  Rep.  590;  Bosworth 
V.  Allen,  168  N.  Y.  157,  55  L.R.A.  761,  85 
Am.  St.  Rep.  667,  61  N.  E.  163;  10  Cyc.  787. 

WoodB,  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  is  from  an  order  of  the  cir- 
cuit judge  overruling  defendant's  demurrer 
to  the  complaint. 

For  the  purposes  of  this  discussion,  the 
material  facts  set  out  in  the  complaint  may 
be  stated  in  few  words.  The  defendant,  Ar- 
thur 0.  Simpson,  was  a  director  and  general 
manager  of  the  Farmers'  Fertilizer  Compa- 
ny, in  which  the  plaintiffs  were  sharehold- 
ers. The  defendant,  while  occupying  this 
trust  relation  to  the  plaintiffs,  conceived 
and  entered  upon  a  scheme  of  acquiring  the 
entire  corporate  assets  at  much  less  than 
their  actual  value,  by  representing  to  each 
of  the  plaintiffs  that  the  corporation  was 
not  prosperous,  but  financially  embarrassed, 
and  thus  having  assigned  to  him  tho  shares 
of  each  of  the  plaintiffs  at  much  less  than 
their  real  value.  The  defendant  successfully 
carried  out  his  scheme  by  means  of  the 
false  representations  to  the  plaintiffs  as  to 
the  condition  of  the  corporation  and  the 
value  of  its  property;  and  thus,  in  breach 


thereof,  in  so  far  as  concerned  dealings  be- 
tween the  two  with  reference  to  their  stock. 
On  this  point  it  is  asserted  that  the  officers 
and  directors  of  a  corporation  are  not  trus- 
tees for  the  stockholders  or  individual  own- 
ers of  the  stock  in  such  a  sense  as  to  forbid 
their  purchasing  shares  of  stock  owned  by 
individual  stockholders,  except  under  the 
stringent  rules  that  govern  as  between 
trustee  and  beneficiary,  or  as  between  prin- 
cipal and  agent,  or  attorney  and  client. 

The  foregoing  case  also  presented  a  ques- 
tion of  substantive  law  as  to  the  duties 
and  liabilities  of  officers  of  a  corporation 
in  dealing  with  stockholders  with  reference 
to  the  stock  of  the  latter.  This  question 
is  not  covered  by  this  note.  In  general, 
however  it  may  be  said  that  there  is  a  con- 
flict among  the  cases  upon  this  question  of 
duty  as  affording  a  ground  for  charging 
the  directors  of  a  corporation  with  a  con- 
strnctive  fraud  in  purchasing  shares  of 
stock  from  stockholders  without  disclosing 
facts  peculiarly  within  their  knowledge  en- 
hancing the  value  of  the  stock.  As  to  this 
point,  see  note  appended  to  Strong  v. 
Repide,  213  U.  S.  419,  53  L.  ed.  853,  29 
Sup.  Ct.  Rep.  521. 

While,  in  the  following  cases,  the  com- 
plaint was  not  based  upon  a  transaction 
between  officers  and  directors  of  an  asso- 
ciation and  the  stockholders,  it  is  believed 
the  cases  themselves  are  of  sufficient  value 
upon  this  question  to  justify  a  reference 
to  them.  Thus,  in  Loewenstein  v.  Diamond 
Soda  Water  Mfg.  Co.  94  App.  Div.  383,  88 
N.  Y.  Supp.  313,  although  not  necessary 
to  the  opinion,  it  is  asserted  that  stockhold- 
41  L.R^.(N.8.) 


ers  owning  stock  in  severalty  cannot  join 
in  an  action  to  recover  damages  they  may 
have  sustained  individually  through  the 
depreciation  in  the  value  of  their  stock 
caused  bv  wrongful  acts  of  the  defendant 
officers  of  the  corporation. 

And  in  Cazeaux  v.  Mali,  25  Barb.  578, 
in  holding  that  an  injury  to  shares  of 
stock  in  a  corporation  caused  by  a  fraudu- 
lent overissue  of  stock  by  the  directors 
renders  the  latter  liable  to  the  stockholders, 
and  any  stockholder  may  maintain  an  ac- 
tion against  the  directors  to  recover  dam- 
ages for  the  injury  without  joining  other 
stodcholders.  It  is  said  that  fraudulent 
acts  by  the  defendants  which  have  made 
the  stock  to  the. plaintiff  valueless  to  him 
constitute  an  injury  which  is  peculiar  to 
the  plaintiff  as  regards  the  stock  owned  by 
him,  hence  he  cannot  join  the  other  stock- 
holders with  him,  because  they  do  not  own 
the  shares  of  their  stock  jointlv,  but  sep- 
arately, each  owning  his  own  shares  sepa- 
rately and  each  sustaining  his  separate  loss 
on  his  own  stock.  To  the  same  effect,  see 
Mead  v.  Mali,  15  How.  Pr.  347. 

However,  in  Wells  v.  Jewett,  11  How.  Pr. 
242,  an  action  based  apparently  upon  the 
same  state  of  facts,  it  is  said  that  the  stock- 
holders have  a  common  interest  and  are  all 
affected  in  the  same  proportionate  degree 
according  to  their  respective  shares  of  stock, 
and  hence  it  is  proper  that  they  join  in  an 
action  for  fraud  in  inducing  the  purchase 
of  the  stock  by  the  plaintiff,  and  also  for 
a  fraudulent  overissue  of  the  stock. 

A.  Q.  8. 
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of  his  trust,  induced  the  plaintiffs  and  other 
shareholders  to  sell  him  their  stock.  After 
thus  acquiring  all,  or  nearly  all,  the  shares 
of  stock,  he  sold  "the  stock,  franchises,  real 
estate,  buildings,  and  match inery"  at  much 
more  than  he  had  paid  the  shareholders,  to 
his  great  profit,  and  to  the  great  loss  of 
the   plaintiffs. 

The  grounds  of  demurrer  to  the  complaint 
are  as  follows: 

"First.  Upon  the  ground  that  the  same 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that  it  fails  to  state 
facts  which,  if  true,  constitute  a  joint  cause 
of  action  in  behalf  of  the  plaintiffs  against 
the  defendant,  and,  if  it  states  any  cause  of 
action  at  all,  states  a  separate  and  distinct 
cause  of  action  in  favor  of  each  of  the  plain- 
tiffs against  the  defendant,  it  being  sub- 
mitted that  such  separate  and  distinct 
causes  of  action  do  not  constitute  a  joint 
cause  of  action,  and  cannot  be  joined  in  one 
cause  of  action. 

"Second.  Upon  the  further  ground  that 
the  complaint  fails  to  allege  any  facts  sliow- 
ing  that  the  plaintiffs,  or^  any  of  them,  have 
ever  rescinded,  or  offered  to  rescind,  the  sev- 
eral contracts  whereby  the  defendant  pur- 
chased from  several  parties  all  stock  in  the 
Farmers'  Fertilizer  Company,  and  fails  to 
allege  any  tender  by  the  plaintiffs,  or  any 
of  them,  to  the  defendant  of  the  amounts 
paid  to  the  several  plaintiffs  by  the  defend- 
ant for  the  shares  of  stock  purchased  from 
each  of  them,  it  being  submitted  that  such 
allegations  are  necessary  and  prerequisite 
to  the  maintenance  of  this  action." 

Considering  the  second  and  less  impor- 
tant ground  first,  it  is  perfectly  clear  that 
tender  by  each  plaintiff  of  the  amount  re- 
ceived for  his  stock  was  not  a  necessary 
condition  of  bringing  an  action  of  this  char- 
acter. The  action  is  not  for  rescission.  In- 
deed, the  complaint  alleges  that  the  proper- 
ty has  passed  from  the  ownership  and  con- 
trol of  the  defendant. 

But,  even  if  the  property  were  still  in 
the  hands  of  the  defendant,  it  is  elementary 
that  the  pKintiffs  could  either  tender  back 
the  price  paid  and  demand  a  rescission,  or 
they  could  elect  to  let  their  transfer  to  the 
defendant  stand,  and  bring  their  action  to 
require  him  to  account  for  the  true  value 
of  the  property  acquired  at  less  than  its 
true  value  by  false  representation  in  breach 
of  his  trust.  Examination  of  their  com- 
plaint shows  that  this  last  is  the  course 
the  plaintiffs  have  elected  to  pursue,  and 
that  the  action  is  one  to  require  the  de- 
fendant, as  their  trustee,  to  account  to 
them  for  profit  obtained  by  the  acquisition 
and  resale  of  property-  through  a  breach 
of  his  trust.  Whittle  v.  Jones,  79  S.  C. 
46  L.R.A.(N.S.) 


205,  60  S.  E.  522;   20   Cyc.   87,  and  cases 
cited. 

The  second  question,  whether  the  plain- 
I  tiffs  can  sue  jointly  to  require  an  account- 
ing from  the  defendant,  is  one  of  greater 
difficulty.  The  argument  in  support  of  the 
demurrer  on  this  point  has  been  strongly 
presented,  but  it  is  plausible  rather  than 
sound.  If  the  transactions  alleged  in  the 
complaint  amounted  to  nothing  more  than 
sales  whereby  a  stranger  had  obtained  from 
each  of  the  plaintiffs  separately  a  transfer 
of  his  stock  by  false  representations,  it 
would  be  true  that  each  stockholder  should 
maintain  a  separate  suit  in  his  own  behalf 
for  the  difference  between  the  real  value  of 
tlie  stock  and  the  price  paid.  But  this  case 
is  much  more  than  separate  transactions  of 
that  sort  between  strangers.  The  defend- 
ant, as  director  and  manager,  was  trustee, 
not  only  of  the  corporation,  but  for  all  the 
stockholders.  10  Cyc.  787:  -2  Pom.  Eq. 
Jur.  §  1090.  His  duty  was  to  manage  the 
corporate  property  for  the  benefit  of  the 
stockholders;  and  in  the  performance  of 
that  duty  he  was  chargeable  with  the  ut- 
most good  faith.  It  was  a  breach  of  his 
trust  to  all  of  the  stockholders  to  use  any 
means  to  acquire  for  himself  the  corporate 
property,  except  in  the  open  after  giving 
to  the  stockholders,  fully  and  candidly,  all 
material  information  he  possessed  as  to  its 
condition  and  value.  Yet,  according  to  the 
complaint,  he  entered  upon  a  scheme  to 
control  the  corporation  and  acquire  the  cor- 
porate property  for  his  own  advantage,  by- 
positive  concealment  as  to  the  real  condi- 
tion of  the  corporation  and  the  value  of  its 
property.  Each  separate  purchase  of  the 
shares  of  a  stockholder  was  but  one  step 
in  the  general  scheme  to  defraud  the  stock- 
holders, as  a  class,  consummated  by  the 
acquisition  of  all,  or  nearly  all,  of  the  stock 
and  the  subsequent  sale  of  the  corporate 
property  at  a  great  profit. 

Looking  at  the  complaint  in  this  its  full 
scope,  it  seems  to  me  clear,  both  on  reason 
and  authority,  that  the  plaintiffs  as  cestuia 
que  trust  may  maintain  a  joint  action 
against  the  common  trustee  for  an  account- 
ing for  the  profits  made  by  him  in  breach 
of  his  trust  at  their  expense,  each  being 
charged  in  the  accounting  with  the  amount 
received  by  him  from  the  trustee  in  the 
course  of  the  execution  of  the  fraudulent 
scheme.  The  subject  of  the  action  is  the 
consummated  scheme  to  defraud  the  stock- 
holders, the  cestuis  que  trust  of  the  defend- 
ant; and  all  the  plaintiffs  are  interested  in 
the  relief  of  an  accounting.  Hence  the 
joinder  is  allowed  by  §  166  of  the  Code  of 
Procedure,  w^hich  provides  that  "all  persons 
having  an  interest  in  the  subject  of  the  ac- 
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tioo,  and  in  obtaining  the  relief  demanded^ 
may  be  joined  as  plaintiffs." 

Turning  to  the  authorities  the  test  in  de- 
termining when  there  may  be  a  joinder  of 
plaintiffs  seems  to  be  whether  there  is  a 
wrong  common  to  all,  or,  stated  differently, 
whether  all  are  interested  in  the  matter  or 
thing  concerning  which  the  action  is 
bronght.  Hellams  v.  Switzer,  24  S.  C.  40; 
Bliss,  Code  PI.  §  76.  That  the  consumma- 
tion of  the  defendant's  scheme  to  acquire 
the  property  in  breach  of  his  trust  was  a 
wrong  common  to  all  the  stockholders,  and 
m  matter  or  thing  in  which  they  were  all 
interested,  seems  evident.  In  this  the  case 
is  distinguished  from  the  Hellams  Case, 
just  cited;  for  that  was  an  action  by  per- 
sona who  owned  separate  tracts  of  land  for 
damages,  and  an  injunction  against  the  de- 
fendant who  had  dammed  up  a  stream. 
There  was  no  common  interest,  no  trust  re- 
lation common  to  all  the  plaintiffs,  no  wronc; 
common  to  all ;  and  tlieref ore  the  court  held 
the  joint  action  could  not  be  maintained.  It 
is  well  settled  that  several  distributees  en- 
titled to  unequal  portions  of  an  estate,  aft- 
er receiving  unequal  payments,  may  unite 
in  an  action  against  an  administrator  to 
require  him  to  account  for  breaches  of  his 
tnist,  and  pay  over  to  each  his  shar.e, 
though  the  shares  be  unequal.  Stallings  v. 
Barrett,  26  S.  C.  478,  2  S.  E.  483;  McCorkle 
T.  Williams,  43  S.  C.  66,  20  S.  E.  744; 
Wagner  v.  Sanders,  49  S.  C.  192,  27  S.  E. 
68.  The  present  case  falls  under  the  same 
principle. 

The  examination  of  the  authorities  leads 
to  the  conclusion  that  no  inflexible  rule  on 
the  subject  of  joinder  of  parties  can  be  laid 
down,  and  that  the  provisions  of  the  Code 
of  Procedure  on  the  subject  must  be  allowed 
considerable  flexibility  to  meet  the  require- 
ments of  justice  and  convenience  in  the  cas- 
es as  they  arise.  Pom.  Kemedies,  §§  257, 
266;  16  Cyc.  398.  This  was  so  even  under 
the  strict  rules  of  the  old  practice.  "It 
is  a  favorite  object  of  this  court  to  prevent 
multiplicity  of  suits  and  variety  of  litiga- 
tion. Furthermore,  *if  the  nature  of  the 
transaction'  (says  an  approved  author, 
Adams's  Eq.  310)  'makes  a  single  suit  con- 
venient, the  objection  of  multifariousness 
in  such  cases  will  not  be  sustained.'  In 
Oliver  v.  Piatt,  3  How.  333,  411,  11  L.  ed. 
622,  657,  the  court  say:  'Where  the  in- 
terests of  different  parties  are  so  complicat- 
ed in  different  transactions  that  entire 
justice  could  not  be  conveniently  done  with- 
out uniting  thcf  whole,  the  bill  is  not  multi- 
farious.' And  again:  'There  is  no  general 
rule  by  which  to  detormine  whether  a  bill, 
in  such  capes,  is  multifarious  or  not;  but 
it  must  be  left  to  the  discretion  of  the 
court,  under  the  circumstances  of  the  case.' 
46L,R.A.(N.S.) 


See  also  Williams  v.  Neel,  10  Rich.  Eq. 
338,  73  Am.  Dec.  94."  Barkley  v.  Barkley, 
14  Hich.  Eq.  12.  In  a  case  like  this,  where, 
according  to  the  complaint,  an  officer  of  a 
corporation  conceives  and  consummates  a 
scheme  to  defraud  the  stockholders  by  de- 
ceiving them  as  to  the  value  of  the  corpo- 
rate property,  and  purchases  the  stock  of 
each  as  a  step  in  his  scheme  of  fraudulent 
acquisition,  it  seems  to  us  not  only  illogical, 
but  most  inconvenient  and  unjust,  to  re- 
quire each  stockholder  to  allege  and  prove 
the  fraudulent  scheme  and  the  breach  of 
trust  in  a  separate  action.  In  many  cor- 
porations there  are  hundreds,  and  in  some 
thousands',  of  stockholders,  many  of  them 
having  small  holdings  and  residing  at  a 
distance  from  the  corporate  enterprise.  To 
establish  a  rule  which  would  deny  to  stock- 
holders in  such  cases  the  right  to  unite  in 
attacking  such  a  breach  of  trust  as  is  here 
alleged,  and  demanding  an  accounting  by 
the  trustee,  would  be  a  practical  denial  of 
justice. 

For  these  reasons,  judgment  of  the  Cir- 
cuit Court  is  affirmed. 

Gary,  Ch.  J.,  and  Watts,  J.,  concur. 

Frascp,   J.,  dissenting: 

I  cannot  concur  in  the  opinion  of  the 
majority.  The  complaint  in  this  action 
alleges  that  the  plaintiffs  were  stockholders 
in  the  Farmers'  Fertilizer  Company,  a  cor- 
poration which  owned  valuable  property. 
That  the  defendant  was  the  general  manager 
of  the  corporation,  and  as  such  had  charge, 
control,  and  direction  of  its  affairs,  and 
knew  the  value  of  the  stock.  That  the 
defendant  conceived  the  idea  of  selling  the 
property,  and  making  a  large  profit  for  him- 
self. That,  in  pursuance  of  this  plan,  he 
entered  into  negotiations  with  others  for 
the  sale  of  the  franchises  and  property,  but 
kept  the  knowledge  to  himself.  That  after 
ascertaining  the  true  value  of  the  property, 
and  the  price  for  which  it  could  be  sold,  the 
defendant  did  not  call  the  stockholders  to- 
gether, but  went  from  individual  to  individ- 
ual, and,  concealing  the  value  of  the  stock 
and  the  condition  of  the  corporate  affairs, 
and  leading  them  to  believe  that  the  affairs 
of  said  corporation  were  in  embarrassing 
condition,  thereby  induced  the  plaintiffs  and 
other  stockholders  to  sell  their  stock  to  him 
for  much  less  than  he  knew  it  to  be  worth. 
That,  after  purchasing  all  or  nearly  all  the 
stock,  the  defendant  sold  the  property  and 
franchise  for  a  large  sum,  and  at  a  much 
larger  than  the  sum  at  which  it  was  esti- 
mated in  the  purchase  of  said  stock,  and 
made  large  gains  for  himself,  contrary  to 
the  obligation  which  he  owed  to  the  plain- 
tiffs.   The  gains  were  the  loss  of  the  plain- 
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tiffs,  and  not  an  increase  in  market  value. 
That  the  plaintiffs,  in  selling  said  stock  to 
the  defendant,  relied  upon  his  representa- 
tions and  good  faith  and  defendant's  knowl- 
edge arising  from  the  position  which  he 
held  as  general  manager  of  said  corporation. 

The  plaintiffs  brought  suit  on  behalf  of 
themselves  and  all  others  who  would  come 
in  under  these  proceedings,  and  asked  for 
an  accounting,  and  a  judgment  for  the  dif- 
ference between  the  value  at  which  the 
stock  was  sold  and  the  true  value. 

The  defendant  made  a  motion  to  make  the 
complaint  more  definite  and  certain  as  to 
(a)  unnamed  plaintiffs;  (b)  unnamed 
purchasers;  (c)  separation  of  ^^auses  of 
action. 

The  defendant  also  demurred  because  they 
claimed  ( 1 )  that  there  was  no  allegation  of 
a  joint  cause  of  action;  (2)  that  plaintiffs 
had  not  rescinded  or  offered  to  rescind  the 
contract.  The  motion  was  heard  before  his 
Honor,  Judge  Gage,  who  overruled  both  mo- 
tions, but  ordered  stricken  from  the  com- 
plaint the  words,  "and  those  who  were 
acting  for  or  in  conjunction  with  him." 
From  this  order  the  defendant  appealed. 

Exception  1 :  "Upon  the  ground  that  the 
same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that  it  fails  to 
state  facts  which,  if  true,  constitute  a  joint 
cause  of  action  in  behalf  of  the  plaintiffs 
against  the  defendant,  and,  if  it  states  any 
cause  of  action  at  all,  states  a  separate  and 
distinct  cause  of  action  in  favor  of  each  of 
the  plaintiffs  against  the  defendant,  it  be- 
ing submitted  that  such  separate  and  dis- 
tinct causes  of  action  do  not  constitute  a 
joint  cause  of  action,  and  cannot  be  sued  up- 
on aa  a  joint  cause  of  action,  and  cannot  be 
joined  in  one  cause  of  action."  In  my  opin- 
ion this  exception  ought  to  be  sustained. 
There  must  be  some  joint  interest.  Here 
there  is  none.  The  sales  were  made  by  each 
individual  for  himself.  Separate  contracts 
of  sale,  and  so  far  as  the  complaint  shows 
may  have  been  at  different  prices.  They 
claimed  no  interest  in  the  corporate-  prop- 
erty. This  was  a  suit  on  twenty-two  con- 
tracts, made  with  twenty-two  different  peo- 
ple, at  different  times,  and  each  demanding, 
it  may  be,  and  depending  on  different  evi- 
dence, a  different  money  judgment.  The 
plaintiffs  are  not  associated  in  any  way,  and 
each  ought  to  bring  his  separate  action.  In 
Hellams  v.  Switzer,  24  S.  C.  40,  there  was 
an  injury  that  rose  from  one  cause,  and  yet 
this  court  required  all  the  plaintiffs  to  be 
withdrawn  except  one.  35  Enc.  PI.  &  Pr. 
pp.  541,  542.  "Where  two  or  more  persons 
have  a  separate  interest  and  sustain  a  sep- 
arate damage,  they  may  and  must  sue  sep- 
arately, and  cannot  join,  even  though  their 
several  injuries  were  caused  by  the  same 
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act."  The  injury  here  was  to  the  holding 
of  stock,  and  the  holding  of  stock  is  several. 
If  two  or  more  owned  jointly  a  certain  block 
of  stock,  of  course,  the  joint  owners  must 
sue  together.  There  is  no  allegation  of 
joint  ownership  in  the  complaint. 

It  will  be  observed  that  the  evils  that 
rise  from  a  multiplicity  of  suits  are  in  no 
way  avoided  by  the  consolidation  of  suits 
liere.  A  is  not  entitled  to  recover  because 
there  was  fraud  in  the  purchase  from  B.  A 
may  have  been  in  urgent  need  of  money,  and 
willing  to  take  less  than  the  value  in  order 
to  provide  for  his  immediate  necessities, 
and  a  misstatement  was  not  required.  It 
would  be  manifestly  unfair  to  allow  A  to 
recover  because  of  the  fraud  in  the  contract 
with  B.  The  fraud  in  each  of  the  twenty- 
two  contracts  must  be  proven,  or  he  who 
fails  to  prove  fraud  ought  to  fail.  This  is 
not  a  case  in  which  there  was  a  fraudulent 
sale  of  the  property  of  the  corporation  where 
the  same  act  necessarily  affected  all.  The 
same  testimony  that  proved  fraud  as  to  B 
would  prove  the  fraud  as  to  the  others. 
The  small  and  distant  stockholder  has  the 
same  burden  in  the  consolidated  as  in  the 
separate  suit  in  theory.  In  practice  it  will 
be  found  that  proof  in  one  case  vrill  inure  to 
the  benefit  of  all,  and  the  wholesome  pro- 
tection provided  by  the  exclusion  of  res  in- 
ter alios  ncta  will  be  denied  the  defendant. 
I  do  not  see  a  single  bond  of  union.  The 
complaint  does  not  even  allege  that  the  de- 
fendant now  has  the  proceeds  of  sale  and 
the  plaintiffs  are  entitled  to  the  share  in 
the  fund. 

For  these  reasons  I  dissent.  I  agree  with 
the  majority  as  to  the  other  exceptions. 

Hydrick,  J.,  concurs. 


TENNSSSBB  SUPRE«MB  COURT. 

MEMPHIS     STREET     RAILWAY     COM- 
PANY,  Plff.  in  Err., 

V. 

W.  N.   CAVINESS. 

(—  Tenn.  — ,  157  S.  W.  63.) 

Carriers  —  passenger  <—  negligent  In- 
jury —  liability. 

A  city  fireman  carried  free  on  a  street 

Note. '^  Degree  of  care  owed  to  free 
p<i8sengers  in  abeenoe  of  a  stipula* 
tion  upon  the  subject. 

Earlier  cases  covering  this  question  will 
be  found  in  a  note  to  Indtanapolis  Trae- 
tion  &  Terminal  Co.  v.  Lawson,  5  L.R.A. 
(N.S.)  721.  As  was  the  case  in  that  note, 
this  note  covers  cases  only  where  the  in- 
jured passenger  was  rightfully  on  a  com- 
mon carrier's  conveyance  designed  for  the 
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car  by  way  of  courtesy  may  hold  the  com- 
pany liable  for  injury  inflicted  upon  him  by 
the  n^ligent  operation  of  the  car. 

(May  31,  1913.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roane  Waring,  for  plaintiff  in  er- 
ror: 

One  riding  on  a  pass  cannot  recover  ex- 
cept for  negligence  that  can  be  called  gross, 
wilful,  reckless,  or  wanton. 

Marshall  v.  Nashville  R.  Light  Co.  118 
Tenn.  264,  9  L.R.A.(N.S.)  1246,  101  S.  W. 
419,  2  Ann.  Cas.  675;  Kirtland  v.  Mont- 
gomery, 1  Swan,  452;  Coward  v.  East  Ten- 
nessee, y.  &  G.  R.  Co.  16  Lea,  225,  57  Am. 
Rep.  226;  Boering  v.  Chesapeake  Beach  R. 


Co.  193  U.  S.  442,  48  L.  ed.  742,  24  Sup.  Ct 
Rep.  515. 

Messrs.  Anderson  &  Crabtree,  for  de- 
fendant in  error: 

If  the  conduct  of  the  defendant  indicates 
or  evinces  a  reckless  disregard  of  the  rights 
of  others,  then  that  conduct  is  grossly  neg- 
ligent. 

Watermelen  v.  Fox  River  Electric  R.  h. 
Power  Co.  110  Wis.  153,  85  N.  W.  663;  Ala- 
bama G.  S.  R.  Co.  V.  Hall,  105  Ala.  599, 
17  So.  176;  Trauerman  v.  Lippincott,  39 
Mo.  App.  478;  Highland  Ave.  &  Belt  R.  Co. 
V.  Robinson,  125  Ala.  483,  28  So.  28;  Mem- 
phis Street  R.  Co.  v.  Roe,  118  Tenn.  613, 
102  S.  W.  343 ;  Marshall  v.  Nashville  R.  h. 
Light  Co.  118  Tenn.  260,  9  L.R.A.(N.S.) 
1246,  101  S.  W.  419,  12  Ann.- Cas.  675. 

Negligence,  whether  ordinary  or  gross, 
is  for  the  jury  to  determine. 

Marshall  v.  Nashville  R.  &  Light  Co.  118 
Tenn.  262,  9  L.R.A.(N.S.)  1246,  101  S.  W. 
419,  12  Ann.  Cas.  675;  Illinois  C.  R.  Co.  v. 


transportation  of  passengers  under  a  valid 
pass,  or  authorized  invitation  or  permis- 
sion to  ride,  and  does  not  extend  to  cases 
where  he  was  on  the  conveyance  without 
any  invitation,  or  under  an  unauthorized 
invitation,  or  was  fraudulently  riding  on 
&  pass  issued  to  another. 

Nor  does  it  include  the  liability  of  a 
carrier  to  passengers  traveling  on  passes 
or  contracts  contrary  to  provisions  of 
itatute  or  Constitution.  For  such  cases, 
see  note  to  Bradbum  v.  Whatcom  County 
R.  k  Light  Co.  a4  L.R.A.(N.S.)  526,  and 
Southern  P.  Co.  v.  Schuyler,  43  L.R.A. 
(X.S.)   901. 

Xor  does  it  include  cases  involving  care 
owed  to  one  riding  gratuitously  upon  a 
conveyance  of  a  private  carrier,  such  as  log- 
ging roads.  For  such  cases,  see  note  to 
Harvey  v.  Deep  River  Logging  Co.  12 
LJl.A.(N.S.)   131. 

Xor  does  it  include  cases  where  the  trans- 
portation was  because  of  some  contract 
«rith  the  carrier,  such  as  drovers  accom- 
panying shipment  of  cattle,  express  mes- 
sengers, or  postal  mail  clerks.  For  liabil- 
ity of  railroad  company  for  injuries  re- 
ceived by  postal  clerks,  see  note  to  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Ketcham,  19 
L.RA.  339. 

For  note  as  to  rights  of  person  riding 
on  pass  or  contract  for  free  passage,  see 
note  to  Muldoon  v.  Seattle  City  R.  Co.  22 
L.R,A.   794. 

The  few  reported  cases  found  since  the 
earlier  note  are  in  harmony  with  the  rule 
laid  down  in  the  cases  there  collected. 

Thus,  in  Southern  R.  Co.  v.  Decker,  6 
6a.  App.  21,  62  S.  £.  678,  it  was  held  that 
a  railway  company  and  its  servants  must 
use  ordinary  care  to  protect  one  who  is 
riding  upon  a  train  by  permission  of  the 
conductor,  though  it  be  gratuitously. 

And  in  Wood  v.  Valdes,  4  Porto  Rico 
Fed.  Rep.  165,  that  a  carrier  owes  a  duty  to 
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take  reasonable  care  of  one  riding  on  a  free 
pass.  And  to  the  same  effect  is  Ryckman 
V.  Hamilton  G.  &  B.  Electric  R.  Co.  10 
Ont.  L.  Rep.  419,  4  Ann.  Cas.  1126. 

In  Indianapolis  Traction  k  Terminal  Co. 
V.  Klentschy,  167  Ind.  598,  79  N.  £.  908, 
it  wa£  held  that  a  carrier  owes  the  same 
duty  to  a  person  carried  gratuitously  by 
its  invitation  as  it  does  to  a  person  who 
pays  full  fare.  This  was  an  action  arising 
out  of  the  same  accident  as  that  in  the 
Lawson  Case,  to  which  the  former  note  was 
attached. 

But  where  a  city  fireman  rides  on  the 
left-hand  running  board  of  an  open  car  in 
direct  violation  of  a  rule  of  the  company 
prohibiting  anyone  from  riding  in  such 
place,  and  also  in  violation  of  the  rule 
which  required,  as  a  condition  of  his  free 
transportation,  that  he  ride  on  the  rear 
platform,  the  company  owes  him  no  duty, 
except  to  refrain  from  intentional  wrong- 
doing toward  him. 

In  Philadelphia  &  R.  R.  Co.  v.  Derby, 
14  How.  486,  14  L.  ed.  509,  it  was  asserted 
that  when  a  carrier  undertakes  to  convey 
persons  by  the  agency  of  steam,  public  pol- 
icy and  safety  would  require  that  it  should 
be  held  to  the  greatest  possible  care  and 
diligence,  whether  the  consideration  for 
the  transportation  be  pecuniary  or  other- 
wise. And  this  principle  was  expressly 
reaffirmed  in  The  New  World  v.  King,  16 
How.  469,  14  L.  ed.  1019.  These  two  cases 
were  both  actions  involving  injuries  to 
gratuitous  passengers, — the  Derby  Case 
being  that  of  an  injury  to  a  stockholder 
riding  at  the  invitation  of  the  president 
of  the  railroad  free  and  in  the  president's 
private  car,  and  in  the  King  Case,  the  pas- 
senger was  a  former  employee  of  the  boat, 
who  was  being  carried  free  by  permission 
of  the  captain,  in  accordance  with  the  usual 
custom  to  grant  free  passage  to  such  per- 
sons. J.  H.  B. 
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Leiner,  202  111.  624,  95  Am.  St.  Rep.  270, 
67  N.  E.  398. 

Regardless  of  the  status  of  the  plaintiff 
on  the  car,  he  was  entitled  to  a  recovery 
on  the  ground  that  the  defendant  was 
guilty  of  such  gross  negligence  as  indicated 
a  conscious  indifference  to  the  rights  of 
others. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  below,  W.  N.  Caviness, 
brought  suit  for  personal  injuries  received 
while  riding  on  a  street  car  that  collided 
with  a  wagon  under  circumstances  showing, 
it  is  conceded  by  defendant  company,  negli- 
gence on  the  part  of  the  motorman  less  in 
degree  than  gross  and  wilful  negligence. 
Plaintiff  was  a  member  of  the  city  fire  de- 
partment, and,  under  customary  grant  of 
that  courtesy  by  the  company,  was  riding 
free,  without  a  pass,  "on  his  uniform." 
The  company's  defense  is  based  upon  cer- 
tain language  used  by  Judge  Wilkes  in  the 
opinion  in  Marshall  v.  Kashvillc  R.  &  Light 
Co.  118  Tenn.  264,  9  L.R.A.(N.S.)  1246, 
101  S.  W.  419,  12  Ann.  Cas.  675,  which  it  is 
insisted  holds  or  tends  to  hold  that  where, 
as  here,  no  fare  was  paid  for  the  passage, 
the  relationship  of  common  carrier  and  pas- 
senger is  not  to  be  deemed  to  have  attached, 
and  that  the  company  would  be  liable  only 
in  event  its  gross  or  wilful  negligence  was 
established. 

While,  in  the  argument  and  reasoning  of 
the  opinion,  language  is  used  (in  reference 
to  cases  quoted  from,  which  relate  to  car- 
riage of  goods,  rather  than  to  carriage  of 
passengers,  and  therefore  not  analogous) 
which  may  be  confusing,  yet  that  opinion  is 
not  to  be  construed  as  laying  down  the  doc- 
trine contended  for  by  the. counsel  of  the 
company.  The  decision  in  favor  of  the  com- 
pany sued  in  tnat  case  was  based  upon  a 
provision  of  waiver  in  a  pass  held  by  Mar- 
shall, to  the  effect  that  he  rode  upon  the 
cars  of  the  company  entirely  at  his  own 
risk  of  injury. 

As  early  as  1859  this  court  held  against 
the  contention  of  defendant  company  in  the 
present  case,  in  Washburn  v.  Nashville  & 
C.  R.  Co.  3  Head,  638,  76  Am.  Dec.  784; 
and  nothing  said  in  the  Marshall  Case  was 
meant  to  indicate  a  departure  from  the  rule 
there  laid  down. 

In  that  earlier  case  it  appeared  that  an 
engineer  of  the  defendant  company,  on  a 
private  errand  of  his  own  while  off  duty, 
without  previous  grant  of  permission,  got 
on  a  passenger  train,  and  was  injured  in  a 
collision  while  sitting  in  the  ba.frpage  car. 
After  stating  that  he  was  not  to  have  ap- 
plied to  him  the  rules  applicable  as  between 
master  and  servant,  but  was  substantiallv 
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in  the  attitude  of  a  stranger,  and  that  he 
had  been  received  on  the  train  without  ob- 
jection on  the  part  of  the  conductor,  the 
court  said  that  the  case  was  not  affected  by 
the  fact  that  the  plaintiff,  at  the  time  of  the 
injury,  was  riding  free,  citing  Philadelphia 
&  R.  R.  Co.  V.  Derby,  14  How.  468,  14  L. 
ed.  502. 

The  rule  th^t  payment  of  fare  is  not 
requisite  to  the  establishment  of  the  rela- 
tion of  passenger  to  a  carrier,  and  that  such 
a  one,  who  is  fairly  accepted  for  transpor- 
tation, may  recover  for  want  of  ordinary 
care  like  a  paying  passenger,  is  buttressed 
by  abundant  authoritv.  Illinois  C.  R.  Co.  v. 
O'Kcefe,  168  111.  115,  39  L.R.A.  148,  61 
Am.  St.  Rep.  87,  88,  48  N.  E.  294,  4  Am. 
Neg.  Rep.  48;  Indianapolis  Traction  &;  Ter- 
minal Co.  v.  Lawson,  5  L.R.A.(N.S.)  721, 
143  Fed.  834,  74  C.  C.  A.  630,  6  Ann.  Cas. 
666,  an4  notes;  Indianapolis  Traction  & 
Terminal  Co.  v.  Klentschy,  167  Ind.  598,  79 
N.  E.  908,  10  Ann.  Cas.  869;  5  Am.  &  Eng. 
Enc.  Law  2d  ed.  507;  6  Cyc.  544. 

Negligence  on  the  part  of  the  carrier  be- 
ing admitted,  as  indicated,  the  judgment  of 
the  Court  of  Civil  Appeals  is  affirmed. 


OKIiAHOMA  SUPREME  COURT. 
(Division   No.    1.) 

H.  C.  REYNOLDS,  Plff.  in  Err, 
•  v. 

S.  C.  ANDERSON. 
(—  Okla.  — ,  132  Pac.  322.) 

Broker  —  commissions  —  when  earned. 

1.  A  real  estate  agent,  in  order  to  re- 
cover commission  for  the  sale  of  real  es- 
tate, must  produce  a  purchaser  who  is 
ready,  willing,  and  able  to  buy,  upon  the 
terms  and  conditions  agreed  upon. 

Same  —  written  contract  to  purchase. 

2.  The  only  legal  evidence  of  his  intent 
to  comply  with  those  conditions  is  his 
written  agreement  to  do  so.  Hence  a  real 
estate  agent  is  not  entitled  to  recover  a 
commission  for  the  sale  of  real  estate,  un- 
less he  has  also  (in  addition  to  the  fore- 
going requirements)  procured  and  present- 
ed to  the  seller,  from  the  purchaser,  who 
is  ready,  willing,  and  able  to  buy,  an  en- 
forceable contract  in  writing,  binding  him 
to  take  the  land  according  to  the  terms  and 
conditions  agreed  upon. 

(May  6,   1913.) 

Headnotes  by  Robertson,  C. 

Note. —As  to  necessity  of  securing  writ- 
ten contract  from  purcliascr  to  entitle  real 
estate  broker  to  commissions,  see  note  to 
Gilliland  v.  Jaynes,  ante,  129. 
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ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
faror  of  defendant  in  an  action  brought  to 
recover  a>mmission8  for  the  sale  of  real 
estate.    Reversed. 

The  facts  are  stated  in  the  commission- 
ers opinion. 

Mr.  S.  A.  Horton,  with  Messrs.  Harry 
White  and  Phillip  £.  Mann,  for  plaintiff 
in  error: 

To  entitle  him  to  a  commission  where  no 
sale  is  actually  consummated,  a  broker  em- 
ployed to  find  a  purchaser,  must  either  pro- 
duce to  the  owner  a  customer  who  is  able, 
ready  and  willing  to  buy  on  the  terms  pre- 
scribed by  the  owner,  or  else  take  from 
the  customer  a  binding  contract  of  pur- 
chase. 

10  Cyc  255;  Tombs  v.  Alexander,  101 
^88.  255,  3  Am.  Rep.  349;  Wylie  v.  Ma- 
rine Nat.  Bank,  61  N.  Y.  416. 

There  never  was  a  binding  written  con- 
tract with  purchaser. 

19  Cyc.  242;  Greusel  ^.  Dean,  98  Iowa, 
405,  67' N.  W.  275;  O'Neil  v.  Grain,  67  Mo. 
250;  Fougue  v.  Burgess,  71  Mo.  389;  Hug- 
gins  V.  Hearne,  74  Mo.  App.  86;  Ormsby 
T.  Graham,  123  Iowa,  202,  98  N.  W.  724; 
Parmly  v.  Head,  33  111.  App.  134;  Kimber- 
Iv  V.  Henderson,  29  Md.  512 ;  Blankenship 
▼.  Ryerson,  50  Ala.  426 ;  Wilson  v.  Mason, 
158  in.  304,  49  Am.  St.  Rep.  162,  42  N.  E. 
134;  Lindsey  v.  Fay,  119  Cal.  231,  51  Pac. 
333;  Power  v.  Kane,  5  Wis.  265;  Hoyt  v. 
Shipherd,  70  111.  309;  Gilliland  v.  Jaynes, 
-  Okla.  — ,  ante,  129,  129  Pac.  8. 

Defendant  in  error  was  an  unsuccessful 
broker  and  is  not  entitled  to  a  commission 
on  the  success  of  another  broker. 

19  Cyc.  261 ;  Coin  v.  Hess,  102  Iowa,  140, 
71  N.  W.  218;  Latshaw  v.  Moore,  53  Kan. 
234,  36  Pac.  342;  War'^  v.  Fletcher,  124 
Mass.  224;  Thuner  v.  Kanter,  102  Mich.  59, 
eo  N.  W.  299. 

Mr.  H.  M.  Carr  for  defendant  in  error. 


Robertson,  C,  filed  the  following  opin- 


ion: 

This  is  an  action  by  C.  S.  Anderson 
teainst  H.  G.  Reynolds  to  recover  commis- 
lion  alleged  to  be  due  for  the  sale  of  real 
estate.  The  petition  charges  that  Anderson 
vas  a  real  estate  agent  living  at  Stratford, 
Oklahoma;  that  Reynolds  owned  a  farm  in 
Garvin  county  that  he  wanted  to  sell;  that 
be  listed  the  same  with  Anderson  at  $65 
p«r  acre,  or  a  total  of  $12,350,  and  was  to 
pav  Anderson  5  per  cent  of  the  amount 
^ized  from  the  sale  of  the  land  when  a 
nle  had  been  made.  Anderson  charges 
that,  immediately  upon  the  listing  of  the 
farm  with  him,  he  proceeded  to  advertise 
tV  same  in  newspapers  and  by  circulars; 
tiiat  in  a  few  months  he  secured  a  buyer 
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for  the  land  at  the  agreed  price,  drew  a 
deed  for  the  same,  which  was  signed  by  de- 
fendant>  but  not  by  his  wife,  she  refusing 
to  sign  it;  that  the  prospective  purchaser 
waited  for  two  months  for  the  wife  to  sign 
the  deed,  but  that  defendant  failed  and  re- 
fused to  deliver  the  deed  with  his  wife's 
signature,  but  that  he  (Reynolds)  subse- 
quently sold  the  farm  to  another  person; 
that  by  reason  of  his  failure  to  complete 
the  sale  he  became  liable  to  plaintiff  in  the 
sum  of  $617.50  as  commission.  To  this 
petition  defendant  filed  a  general  denial. 
The  case  was  tried  to  a  jury  and  resulted 
in  a  verdict  for  the  plaintiff  for  the  full 
amount  sued  for.  The  evidence  shows  that 
the  defendant  listed  his  farm  by  oral  con- 
tract with  the  plaintiff  as  alleged  in  the 
petition,  and  that  the  plaintiff  advertised 
the  same  and  endeavored  to  secure  a  pur- 
chaser; that  during  the  early  fall  of  1909 
a  real  estate  firm  in  Oklahoma  City,  by 
the  name  of  Witt  &  Grubb,  wrote  to  An-* 
derson,  the  plaintiff,  that  they  had  a  buyer 
f«r  the  farm,  and  asked  him  to  divide  the 
commission  with  them  in  case  they  fur- 
nished'  a  purchaser,  to  which  he  agreed; 
that  he  also  received  a  letter  from  the  de- 
fendant, about  this  time  in  which  he  stated 
that  he  could  sell  the  farm  if  Anderson 
would  divide  the  commission  with  Witt  & 
Grubb;  that  the  purchase  was  to  be  made 
by  a  man  named  W.  C.  Kandt,  who  was 
negotiating  for  the  farm  througa  the  firm 
of  Witt  k  Grubb;  that  the  defendant  was 
to  take  a  house  and  lot  in  Oklahoma  Citj 
in  trade  and  $6,500  in  addition;  $5,000  of 
which  was  to  be  in  cash  secured  by  a  first 
mortgage  on  the  farm,  and  the  balance  of 
$1,500  to  be  secured  to  Reynolds  by  second 
mortgage  on  the  farm. 

It  also  appears  that  while  Reynolds  was 
in  Stratford,  about  this  time,  he  called  on 
Anderson  and  talked  the  matter  over  with 
him,  and  Anderson  drew  up  a  deed  for  the 
land,  and  Reynolds  signed  the  same  and 
put  the  deed  in  his  pocket  with  the  evident 
intention  of  taking  it  to  his  wife  and  se- 
curing her  signature.  Reynolds  and  his 
wife  were  living  apart  during  this  time. 
The  wife  refused  to  sign  the  deed,  leastwise 
Reynolds  never  delivered  it  to  Kandt,  and 
Kandt,  after  waiting  for  two  months  or 
more,  notified  Reynolds  that  on  account  of 
his  failure  to  deliver  the  deed  with  his 
wife's  signature  that  the  deal  was  off.  The 
evidence  further  shows  that  Anderson  had 
nothing  whatever  to  do  with  the  trade;  that 
he  never  saw  Kandt  and  never  had  any  cor- 
respondence with  him;  that  Witt  &;  Grubb 
negotiated  the  deal.  Anderson  claims  his 
commission  solely  by  reason  of  his  oral 
contract  to  sell  the  farm;  he  does  not  claim 
to  have  made  the  sale,  or  to  have  produced 
10 
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the  purchaser,  although  he  insists  that  he 
had  the  exclusive  agency  for  the  sale  of  the 
fann.  It  is  further  shown  that  after  this 
Reynolds  sold  the  Jand  himself  to  another 
party.  There  was  no  contract  in  writing 
of  any  kind  or  character  between  the  pro- 
spective purchaser,  Kandt,  and  the  owner, 
Reynolds.  The  amended  petition  was  not 
challenged  by  motion  or  demurrer;  no  ob- 
jection was  made  to  the  introduction  of  tes- 
timony thereunder,  nor  was  there  any  re- 
quest for  an  instructed  verdict.  The  peti- 
tion is  barren  of  any  allegation  with  ref- 
erence to  a  written  contract  of  purchase 
from  Kandt,  nor  is  it  anywhere  claimed 
by  plaintiff  that  an;jf  such  contract  was 
entered  into  between  Kandt  and  Reynolds, 
or  that  Kandt  ever  offered  such  a  contract 
to  Reynolds  for  his  signature,  or  that  any 
act  of  his  (Kandt's)  would  excuse  him  from 
the  provisions  or  requirements  of  the  statute 
of  frauds,  or  give  Reynolds  an  opportunity 
to  compel  specific  performance  from  him  in 
case  a  deed  had  been  offered  to  him  for  the 
farm. 

Many  alleged  errors  are  raised  and  urged 
by  counsel  in  their  petition  in  error  and 
brief,  and  each  specification  has  been  given 
careful  consideration,  and  aside  from  one 
assignment,  which  will  be  noted  hereafter, 
we  do  not  think  it  necessary  to  give  them 
any  consideration,  inasmuch  as  the  dis- 
position of  the  one  referred  to  will  effectu- 
ally dispose  of  the  case.  The  alleged  error 
to  which  reference  has  been  made  may  be 
Qonsidered  under  the  first,  second,  third, 
fourth,  or  eighth  assignment  of  error,  and 
relates  to  the  insufficiency  of  the  allega- 
tions of  the  petition  to  state  a  cause  of 
action,  and  the  total  failure  of  proof  on 
the  question  of  the  existence  of  a  binding 
or  enforceable  contract  of  sale  between  Rey- 
nolds, the  owner,  and  Kandt,  the  alleged 
prospective  purchaser.  In  fairness  to  the 
lower  court  it  may  be  said  that  while  this 
question  was  not  presented  at  the  trial, 
except  inferentially,  yet  it  is  urged  here  by 
plaintiff  in  error. 

The  law  on  this  point  in  this  state  had 
not  then  been  determined;  but,  since  the 
trial  of  this  cause  in  the  district  court, 
this  question  has  been  presented  to,  con- 
sidered, and  passed  upon  by  this  court,  and 
the  law  on  this  question  settled,  as  may  be 
seen  by  reference  to  the  case  of  Gilliland 
V.  Jaynes,  —  Okla.  — ,  ante,  129,  129  Pac. 
8.  In  that  case,  the  facts  of  which  are  not 
wholly  dissimilar  to  those  in  this,  the  court 
says:  ''We  are  inclined  to  believe  that  the 
weight  of  authority,  as  well  as  the  better 
reason,  supports  the  rule  that,  in  order  to 
recover  his  commission,  the  real  estate  agent 
must  produce  a  purchaser  who  is  ready, 
willing,  and  able  to  buy,  and  that  the  evi- 
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dence  of  this  fact  must  be  such  as  would 
be  recognized  in  a  court  of  justice.  The 
sale  of  real  estate  is  an  important  step, 
which  the  law  requires  to  be  taken  in  writ^ 
ing,  and  it  is  explicitly  provided  that  no 
contract  or  agreement  for  the  sale  of  real 
estate  shall  be  valid  unless  it  is  in  writing. 
These  safeguards  are  designed  to  prevent 
fraud,  and  we  are  inclined  to  believe  that 
the  rule  we  adopt  will  have  a  tendency  to 
prevent  fraud,  and  will  not  work  any  hard- 
ship in  a  just  case.  If  the  real  estate  agent 
has  a  purchaser  who  is  ready,  willing,  and 
able  to  buy,  it  will  not  be  difficult  for  him 
to  have  such  purchaser  sign  an  agreement 
to  buy,  which  will  become  a  valid,  binding, 
and  enforceable  contract  as  against  the  pur- 
chaser. On  the  other  hand,  if  the  real 
estate  agent  merely  procures  a  man  who 
says  he  is  willing  to  buy,  his  statement  doe& 
not  bind  him,  and  within  legal  contempla^ 
tion  he  has  done  nothing  which  the  law 
recognizes.  The  best  evidence  of  his  being 
willing  to  buy  is  lis  written  agreement  to 
do  so.  In  fact,  his  written  agreement  is 
the  only  thing  which  can  be  enforced 
against  him,  and  his  mere  word  of  mouth 
that  he  is  willing  to  buy  would  not  be 
recognized  in  an  action  against  him  to  com- 
pel specific  performance.  It  would  not  even 
be  "competent  evidence  as  tending  to  show 
that  he  had  agreed  to  buy." 

It  must  not  be  forgotten  that  the  record 
in  this  case  shows  that  Witt  &*Grubb  pro- 
cured Kandt  to  make  the  offer  of  purchase ; 
Anderson  never  saw  or  talked  to  Kandt; 
the  contract  between  Anderson  and  Rey- 
nolds was  for  the  sale  of  the  premises, 
while  the  prospective  purchaser  furnished 
by  Witt  k  Grubb  depended  on  a  trade  for 
the  same.  To  be  sure  it  seems  as  thoitgh 
Reynolds  was  willing  to  make  the  trade, 
and  as  an  incident  showing  such  intent 
may  be  cited  the  fact  that  Anderson  drew 
a  deed  from  him  to  Kandt,  which  Reynolds 
signed,  put  it  in  his  pocket,  and  took  it 
away  from  Anderson's  office  ostensibly  to 
secure  his  wife's  signature  thereto;  but  the 
signing  of  fhe  deed  was  not  conclusive  evi- 
dence as  to  Reynolds'  intention  at  that 
time,  inasmuch  as  the  deed  was  never  de- 
livered, and  Kandt  refused  to  accept  the 
same  without  the  signature  of  Reynold's 
wife.  Under  the  authority  of  Gilliland  v. 
Jaynes,  supra,  and  the  cases  therein  cited, 
there  never  was  a  complete  consummation 
of  the  proposed  contract  between  Reynolds 
and  Kandt,  and,  of  course,  Anderson  had 
no  cause  of  action  at  the  time  this  suit 
was  instituted,  even  conceding  that  it  was 
through  his  efforts  that  the  parties  were 
brought  together.  Kandt  did  nothing  that 
would  take  his  proposed  agreement  out  of 
the  statute  of  frauds,  or  give  to  Reynolds 
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t  cause  of  action  for  specific  performance 
against  him.  Before  a  cause  of  action  ex- 
isted in  Anderson's  favor  and  against  Rey- 
nolds, it  was  the  duty  of  Anderson,  under 
the  terms  of  his  contract,  to  have  secured 
a  binding  and  enforceable  contract  in  writ- 
ing from  Kandt,  and  to  have  presented  the 
same  to  Reynolds,  when,  if  he  refused  to 
accept  such  offer,  a  cause  of  action  would 
have  accrued,  and  Reynolds  would  have  been 
liable  for  the  commission.  We  need  but 
refer  to  the  most  excellent  reasons,  given 
by  Judge  Ames,  in  Gilliland  v.  Jaynes, 
supra,  for  the  necessity  of  these  require- 
ments, and  the  present  case  is  but  an  em- 
phasis for  the  rule  there  announced.  Under 
Anderson's  claims  in  the  present  case  he 
insists  on  a  commission  for  the  sale  of  the 
farm  when  he  had,  so  far  as  we  are  able 
to  see,  absolutely  nothing  to  do  with  pro- 
curing the  prospective  purchaser;  his  con- 
tract with  Reynolds  was  oral,  and  its  terms 
cannot  be  ascertained,  for  Anderson  claimed 
it  gave  to  him  the  exclusive  right  to  sell  the 
farm,  while  Reynolds  claimed  the  very  op- 
posite. This  question  was  not  decided  by 
the  general  verdict  of  the  jury;  it  was  not 
an  issue  in  the  case,  was  not  alleged  in 
the  petition,  or  treated  in  any  manner  by 
the  court's  instructions.  So,  too,  there  is 
a  diversity  of  opinion  between  Reynolds 
and  the  other  parties  as  to  the  terms  of 
the  proposed  trade  with  Kandt.  Were  it 
not  for  the  law  as  announced  in  the  case 
above,  we  might  very  properly  leave  all 
these  collateral  questions  for  the  deter- 
mination of  the  jury;  but  when  it  is  the 
law  that  these  contracts  shall  be  in  writing 
in  order,  among  other  things,  that  the  in- 
tent of  the  parties  may  be  ascertained  with 
out  doubt  or  speculation  for  the  very  pur- 
pose of  preventing  misunderstandings  and 
attendant  lawsuits,  and  no  compliance  with 
such  law  has  been  attempted  by  the  par- 
tics,  it  is,  and  should  be,  the  policy  of  the 
courts  to  refuse  to  interfere  in  their  quar- 
rel, but  to  leave  them  where  they  were  be- 
fore this  action  was  begun.  It  would  im- 
pose no  hardship  on  any  one  to  comply  with 
the  requirements  of  the  law  as  hereinabove 
announced,  and,  as  is  evidenced  by  the  in- 
stant case,  it  would  prevent  unnecessary 
litigation  and  trouble. 

It  has  been  suggested  that  the  rule  in 
this  state  applicable  to  this  question  has 
been  settled  by  the  case  of  Carson  v.  Vance, 
—  Okla,  — ,  130  Pac.  946,  and  that  the  doc- 
trine announced  in  Gilliland  v.  Jaynes, 
supra,  is  in  conflict  with  that  holding  and 
with  the  holding  of  this  court  in  former 
decisions  on  thrs  subject;  but  a  careful 
reading  of  that  case,  together  with  the  other 
Oklahoma  cases  referred  to  therein,  shows 
that  there  is  no  conflict,  either  real  or  ap- 
parent. Thus  in  the  Carson  v.  Vance  Case, 
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the  question  of  a  valid,  binding,  and 
forceable  contract  between  the  seller  and 
prospective  purchaser  was  not  raised,  nor 
was  it  in  any  wise  considered  by  the  court. 
It  is  presumed  that  the  contract  therein 
referred  to  as  having  been  made  and  entered 
into  by  the  parties  was  a  legal,  binding, 
and  enforceable  contract,  such  as  is  re- 
quired by  the  statute  of  frauds,  in  connec- 
tion with  the  sale  of  real  estate:  there  is 
nothing  in  the  record  to  indicate  the  con- 
trary; the  court  below  must  have  found  it 
to  be  such,  and  by  the  failure  of  counsel  in 
that  case  to  urge  its  invalidity,  and  the 
failure  of  the  court  to  treat,  or  in  any  wise 
consider,  the  same,  is  conclusive  evidence 
to  our  mind  that  there  was  no  such  ques- 
tion in  that  case,  and,  not  being  in  the  case, 
it  was,  of  course,  unnecessary  to,  and  the 
court  did  not,  consider  or  decide  the  same. 
In  that  case,  the  question  considered  was: 
"When  has  a  real  estate  broker  earned 
his  commission?"  The  court  said  in  an- 
swer: "A  real  estate  agent  authorized  to 
sell  land  for  another  for  a  stated  price  for 
a  certain  compensation  has  earned  his  com- 
mission when  he  produces  a  purchaser 
ready,  willing,  and  financially  able  to  pur- 
chase the  land  upon  the  terms  and  con- 
ditions agreed  upon."  The  law  provides 
that  one  of  these  terms  or  conditions,  which 
every  contract  for  the  sale  of  real  estate 
must  contain,  is  that  the  parties  thereto 
shall  express  their  intent  in  a  binding,  en- 
forceable contract  in  writing.  The  reasons 
for  this  salutary  provision  of  statute  are 
so  numerous  that  it  is  unnecessary  to  here 
set  them  out.  Tnere  was  no  binding  con- 
tract in  the  case  at  bar  between  the  pro- 
spective purchaser  and  the  seller,  and  there- 
fore the  agent  was  not  entitled,  under  the 
pleadings  and  the  evidence,  to  recover.  This 
is  a  requirement  of  law  that  cannot  be 
waived  impliedly  by  either  of  the  parties, 
although  we  do  not  attempt  to  say  that  a 
seller  might  not  in  any  case  be  estopped 
by  his  actions  from  availing  himself  of  the 
protection  of  the  law  in  this  regard.  But 
of  this  we  venture  no  opinion  at  this  time, 
contenting  ourselves  with  the  observation 
that  no  such  estoppel  exists  in  this  case. 
There  are  many  other,  but  minor,  questions 
raised  in  the  petition  in  error,  but  their 
consideration  is  rendered  unnecessary  by 
the  above  conclusion.  We  feel  that  the 
rule  announced  in  Gilliland  v.  Jaynes, 
supra,  not  only  states  the  law  as  it  is, 
but  as  it  should  be. 

Entertaining  these  views,  it  follows  that 
the  judgment  of  the  lower  court  should  be 
reversed. 

Per  Curiam: 

Adopted  in  whole. 
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CHARLES  C.  BrRLTNGHAM  et  al.,  Trus- 
tees, etc.,  of  Ihoiiias  A.  Mclntyre  et  al., 
Appts., 

V. 

CHARLES  M.  GROUSE. 
(228  U.  S.  459,  57  L.  ed.  920,  33  Sup.  Ct. 

Rep.  r>i;i.) 

Bankruptcy  —  assets  —  life  Insurance 
—  cash  surroiirtcr  value. 

1.  Policies  of  life  insurance  on  the  life 
of  the  bankrupt  which  do  not  have  a  cash 
surrender  value  available  to  the  bankrupt 
at  the  time  of  bankruptcy  as  a  cash  asset 
do  not  pass  to  the  trustee  in  bankruptcy, 
under  the  bankrupt  act  of  July  1,  181)8  (30 
Stat,  at  L.  565,  chap.  541),  §*70a,  subd.  .5, 
which,  though  investing  the  trustee  witli 
the  title  to  property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any 
means  have  transferred,  or  which  might 
have  been  levied  upon  and  sold  under  judi- 


cial process  against  him,  provides  that  a 
bankrupt,  when  the  cash  surrender  value 
of  insurance  policies  having  such  value 
has  been  ascertained,  may  pay  or  secure 
such  sum  to  tlie  trustee,  and  continue  to 
hold  and  own  them  free  from  claims  of 
creditors,  and  that  otherwise  the  policies 
shall  pass  to  the  trustee  as  assets. 

Same  —  assignment. 

2.  llie  absolute  assignment  by  a  bank- 
rupt of  policies  of  life  insurance  on  his 
life  does  not  exclude  them  from  the  opera- 
tion of  the  proviso  in  the  bankrupt  act  of 
July  1,  1898,  §  70a,  subd.  6,  that  a  bank- 
rupt, when  the  cash  surrender  value  of  pol- 
icies Jiaving  such  a  value  has  been  ascer- 
[  tained,  may  pay  or  secure  such  sum  to  the 
!  trustee,  and  continue  to  hold  and  own  them 
free  from  the  claims  of  creditors,  otherwise 
tluy  shall  pass  to  the  trustee  as  assets;  and 
sucli  policies,  therefore,  if  they  have  no 
cash  surrender  value,  do  not  pass  to  the 
trustee  in  bankruptcy. 

(April  28,  1913.) 


Note.    ~-   Life    insurance    as   astivts    of 

bankrupt. 

The  earlier  notes  on  this  question,  ap- 
pended to  Morris  v.  Dodd,  50  L.R.A.  33 ;  Re 
White,  26  L.R.A.(N.S.)  451;  Re  Ore.ir, 
30  L.R.A. (N.S.)  990,  and  Re  Andnws.  41 
L.R.A.  (N.S.)  123,  show  that  heretofore 
there  has  been  considerable  conflict  of 
judicial  opinion  on  the  various  phases  of 
the  question  as  to  the  status  in  bankruptcy 
of  a  policy  of  insurance  on  the  life  of  the 
bankrupt,  under  §  70a  of  the  bankruptey 
act  of  1898,  30  Stat,  at  L.  SO;"),  eliap.  54 i, 
U.  S.  Comp.  Stat.  Supp.  19.11,  p.  1511,  the 
language  of  which   is  set  out  in  liuRMXG- 

HAM   V.   C'ROrSE. 

As  shown  in  the  earlier  notes,  the  United 
States  Supreme  Court  sometime  ago  set- 
tled two  phases  of  this  question,  holding 
in  Iliscock  v.  Mertens,  205  U.  S.  202,  51 
L.  ed.  771,  27  Sup.  Ct.  Rep.  488,  that  the 
term  "cash  surrender  value,"  as  used  in 
the  proviso  to  §  70a,  embraced  not  only 
policies  which  by  their  terms  had  such 
value,  but  also  those  having  it  by  the  prac- 
tice or  con(i'>sion  of  the  company  issuing 
them;  and  in  llohh^n  v.  Stratton,  108  IJ. 
S.  202,  40  L.  ed.  1018,  25  Sup.  Ct.  Rep.  C5G, 
14  Am.  Rankr.  Kep.  94,  that  §  70a,  pro- 
Tidinsr  that  tlie  trustee  shall  be  vested  with 
the  title  of  the  bnnkrupt,  "except  in  so  far 
as  it  is  to  property  which  is  exempt," 
togetlier  with  the  proviso,  did  not  limit  § 
6  of  the  bankruptcy  act,  providing  that 
"this  act  sliall  not  affect  the  allowance  to 
bankrupt  of  the  exemptions  which  are  pre- 
scribed bv  state  laws  in  force  at  the  time 
of  the  filing  of  the  petition,"  and  that  the 
meaninjT  of  such  language  in  §  70a  was 
that  where  a  policy  was  exempt  under  state 
laws,  the  trustee  had  no  right  to  it  what- 
soever, the  proviso  being  intended  as  a  bene- 
fit to  the  bnnkrupt,  and  to  apply  only  to 
policies  which  were  not  exempt. 
46  L.R.A.(N.S.) 


RuRLiNGiiAM  V.  Cbouse,  and  two  other 
decisions  of  the  United  States  Supreme 
Court  handed  down  at  the  same  time,  es- 
tablish the  rule  that  the  trustee  has  no 
rights  under  a  policy  which  had  no  cash 
surrender  value  at  the  time  of  the  filing  of 
llie  petition.  In  one  of  such  decisions, 
l<:verett   v.   Judson,   228   U.   S.   474,   57    L. 

ed.  927,  Adv.  R.  U.  S.  1912,  p.  568,  post.  154. 
33  Sup.  Ct.  Rep.  568,  it  is  held  that  the 
time  when  the  petition  in  bankruptcy  is 
filed  fixes  the  cash  surrender  value,  'and 
that  hence  the  death  of  the  bankrupt  be- 
tween the  time  of  the  filing  of  the  peti- 
tion and  the  date  of  the  adjudication  does 
not  make  the  proceeds  of  the  policies,  over 
and  above  the  cash  surrender  value,  assets 
in  the  hands  of  the  trustee,  although  §  70a 
also  provides  that  the  trustee,  upon  his 
appointment  and  qualification,  becomes 
vested  by  operation  of  law  with  tlie  title 
of  the  bankrupt  as  of  the  date  of  the  ad- 
judication. In  the  other  decision,  Andrews 
V.  Partridge,  228  U.  S.  479,  67  L.  ed.  929, 
Adv.  S.  U.S.  1912,  p.  570,  33  Sup.  Ct.  Rep. 
570,  reversing  41  L.R.A. (N.S.)  123,  112 
C.  C.  A.  69,  191  Fed.  325,  the  court,  upon 
the  authority  of  the  two  contemporaneous 
derisions,  holds  that  the  right  of  the  bank- 
rupt to  pay  the  cash  surrender  value,  and 
to  hold  and  own  the  policies  free  from  the 
claims  of  creditors,  is  not  extinguished  by 
his  death  after  the  filing  of  the  petition, 
and  that  such  right  may  be  exercised  by  his 
executors. 

About  the  time  of  the  decision  of  the 
three  recent  cases  by  the  United  States  Su- 
preme Court,  the  South  Carolina  supreme 
court  decided  the  case  of  Sanders  v.  ^^tna 
L.  Ins.  Co.  —  S.  C.  — ,  78  S.  E.  532,  in 
which  two  judges  held  that  the  trustee 
had  no  rights  under  a  policy  payable  to  the 
wife,  which  had  no  cash  surrender  value  at 
the   time   of  the   adjudication,  though   the 

'  bankrupt  died  before  the   estate  was   set- 
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APPEAL  by  the  trustees  from  a  judgment 
of  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  aflirming 
a  decree  of  the  District  Court  for  the  South- 
ern District  of  New  York  upholding  the 
title  of  the  assignee  of  a  bankrupt  to  poli- 
cies of  life  insurance  on  his  life.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dorr  Raymond  Cobb  and  Ir- 
ving  L.  £rnst,  for  appellants: 

The  policies  in  question  constituted  prop- 
erty which  the  bankrupts  could  have  trans- 
ferred. 

Re  Slingluff,  5  Am.  Bank.  Kep.  82,  105 
Fed.  502. 

Policies  are  property  irrespective  of  their 
Table. 

Be  Roger  Brown  &  Co.  28  Am.  Bankr. 
Eep.  340,  136  C.  C.  A.  386,  196  Fed.  758. 

The  policies  were  valuable. 

Partridge  v.  Andrews,  41  L.R.A.(N.S.) 
123,  112  C.  C.  A.  69,  27  Am.  Bankr.  Rep. 


393,  191  Fed.  325;  Kinzie  v.  Winston,  4 
Am.  Bankr.  Rep.  21,  56  111.  56;  VVynehamer 
v.  People,  13  N.  Y.  396;  Jackson  ex  dem. 
Pearson  v.  Ilousel,  17  Johns.  281. 

Prior  to  the  present  decision,  it  had  been 
repeatedly  held  in  the  second  circuit  that 
the  interest  of  the  bankrupt  in  all  policies 
of  life  insurance  payable  to  his  estate  vest- 
ed in  the  trustee,  subject  to  redemption 
by  the  bankrupt  when  they  had  either  tech- 
nically, or  as  a  matter  of  fact  or  custom,  a 
cash  surrender  value,  upon  his  paying  such 
value  to  the  trustee. 

Re  Coleman,  69  C.  C.  A.  496,  136  Fed. 
818,  14  Am.  Bankr.  Rep.  4G1;  Re  White,  26 
L.R.A.(N.S.)  451,  98  C.  C.  C.  A.  ?05,  23 
Am.  Bankr.  Rep.  90,  174  Fed.  333;  Re 
nettling,  23  Am.  Bankr.  Rep.  161,  99  C.  C. 
A.  87,  175  Fed.  65;  Van  Kirk  v.  Vermont 
Slate  Co.  15  Am.  Bankr.  Rep.  239,  140  Fed. 
38;  Re  Mertens,  73  C.  C.  A.  661,  15  Am. 
Bankr.  Rep.  701,  142  Fed.  445,  205  U.  S. 


tied.  These  two  judges  also  held  that  the 
right  of  the  insured  to  change  the  benefi- 
ciary did  not  pass  to  the  trustee  as  prop- 
erty which  the  bankrupt  could  have  trans- 
ferred, or  which  could  have  been  -levied 
upon  against  him,  nor  as  a  power  which  he 
could  have  exercised  for  his  own  benefit 
within  the  meaning  of  subdivision  3  of  § 
70a  providing  that  the  property  which 
passed  to  the  trustee  should  include  powers 
which  he  might  have  exercised  for  his  own 
benefit,  but  not  those  which  he  might  have 
exercised  for  some  other  person.  One  judge 
concurred  upon  the  ground  that  such  pow- 
er was  one  which  the  bankrupt  might  have 
exercised  by  some  other  person,  thus  being 
excluded  from  the  trustee  by  the  express 
provision  of  the  statute.  One  judge  dis- 
sented, contending  that  the  policy  passed 
to  the  trustee. 

In  Re  Morse,  206  Fed.  350,  the  court 
declarea  that  the  beneficial  interest  in  a 
policy  to  the  extent  of  the  cash  surrender 
value  passes  to  the  insured's  trustee  in 
bankruptcy,  unless  exempt  under  state 
laws;  but  holds  in  this  case  that  a  policy 
payable  to  the  bankrupt's  wife  as  benefi- 
ciary is  exempt  under  the  Kansas  statute 
entitled,  "An  Act  to  Exempt  from  Legal 
Process  to  Beneficiaries  the  Proceeds  of 
Life  Insurance  Policies  and  Beneficiary 
Certificates,  and  providing  that  all  such 
policies  and  their  reserves  of  the  present 
value  shall  inure  to  the  sole  and  separate 
use  of  the  beneficiaries,  and  shall  be  free 
from  the  claims  against  the  insured,  and 
shall  also  be  free  from  the  claims  of  the 
person  or  persons  effecting  such  insurance, 
their  creditors,  and  representatives,  and 
shall  be  free  from  all  taxes  and  the  claims 
and  judgments  of  the  creditors  and  repre- 
sentatives of  the  person  or  persons  named 
in  said  policv  or  policies  of  insurance. 

Some  of  the  other  phases  of  the  question 
have  been  recently  passed  upon. 

Thus,  in  Kirkpatrick  v.  Johnson,  28  Am. 
46  L.R.A.(N.S.) 


Bankr.  Rep.  291,  it  is  held  that  an  in- 
sured's trustee  in  bankruptcy  is  entitled 
to  claim  and  realize  the  cash  surrender 
value  of  a  policy  payable  to  the  insured's 
executors,  administrators,  or  assigns,  which 
the  insured,  while  insolvent,  and  when  the 
policy  had  a  cash  surrender  value  payable 
on  demand,  assigned  to  his  wife  without 
her  knowledge,  and  upon  which  he  there- 
after unnecessarily  paid  two  premiums  in 
advance. 

The  South  Carolina  supreme  court  holds 
that  a  policy  having  no  cash  surrender 
value  on  the  husband's  life,  payable  to  the 
wife,  who  was  copartner  in  business,  does 
not  vest  in  the  trustee  in  bankruptcy  of 
the  individuals  and  firm,  where  the  hus- 
band had  the  right  under  the  policy  to 
change  the  beneficiary;  and  that  the  fact 
that  the  husband  obtained  a  change  of 
j  beneficiary  after  bankruptcy,  by  falsely 
stating  that  he  was  not  insolvent  gives 
the  trustee  no  better  right.  Sanders  v. 
/Etna  L.  Ins.  Co.  —  S.  C.  — ,  78  S.  E.  532. 

The  Alabama  supreme  court  holds  that 
the  exemption  of  a  policy  payable  in  favor 
of  a  person  named  by  the  state  exemption 
act  is  not  afi'ected  by  the  fact  that  the  in- 
sured was  authorized  by  the  contract  to 
change  tlic  beneficiary.  Young  v.  Thomas- 
on,  —  Ala.  — ,  60  So.  272,  citing  IToldcn  v. 
Stratton,  supra,  as  settling  tlio  rule  that 
a  policy  of  insurance  which  is  exempt  under 
the  laws  of  tlie  state  of  the  bankrupt  is 
exempt  under  the  bankruptcv  act. 

Re  Loveland,  118  C.  C.  A.*  310,  200  Fed. 
330,  reversing  192  Fed.  100.3,  holds  only 
that  a  bankrupt  will  not,  in  summary  pro- 
ceedings, be  required  to  surrender  a  policy 
of  insurance  on  his  life  payable  to  his  wife, 
to  the  trustee,  but  will  be  required  only  to 
assign  all  his  rights  thereunder,  whore  it 
appears  tliat  the  .wife  has  had  possession 
of  the  policy  from  the  boginning,  and  has 
paid  premiums  out  of  nionev  ear  nod  by 
her.  *  L.  A.  W. 
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202,  51  L.  ed.  771,  27  Sup.  Ct.  Rep.  488  j 
Remington,  Bankr.  §  1131,  p.  644;  Re 
Wricjht,  18  L.R.A.(X.S.)  193,  85  C.  C.  A. 
200,  18  Am.  Bankr.  Rep.  198,  157  Fed.  544; 
Bump.  Bankr.  p.  368;  Security  Warehous- 
ing Co.*  V.  Hand,  206  U.  S.  425,  426,  51 
L.  ed.  1117,  1124,  27  Sup.  Ct.  Rep.  720, 
11  Ann.  Cas.  789;  Knapp  v.  Milwaukee 
Trust  Co.  216  U.  S.  545,  557,  54  L.  ed.  610, 
614,  30  Sup.  Ct.  Rep.  412;  Stern  v.  Louis- 
ville 'Irust  Co.  50  C.  C.  A.  367,  7  Am.  Bankr. 
Rep.  305,  112  Fed.  501;  Re  Orear,  30  L.R.A. 
(N.S.)  990,  102  C.  C.  A.  78,  24  Am.  Bankr. 
Rep.  343,  178  Fed.  632;  Re  Davison,  24  Am. 
Bankr.  Rep.  460,  179  Fed.  750;  Holden  v. 
Stratton,  198  U.  S.  214,  49  L.  ed.  1022,  25 
Sup.  Ct.  Rep.  656;  Partridge  v.  Andrews,  41 
L.R.A.(N.S.)  123,  112  C.  C.  A.  69,  27  Am. 
Bankr.  Rep.  388,  191  Fed.  325. 

All  the  considerations  of  policy  upon 
which  §  70a  is  held  to  be  based  are  absent 
in  case  of  an  assignment  of  the  policies. 

Holden  v.  Stratton,  198  U.  S.  214,  49 
L.  ed.  1022,  25  Sup.  Ct.  Rep.  666;  Hiscock 
V.  Mertens,  205  U.  S.  202,  61  L.  ed.  771, 
27  Sup.  Ct.  Rep.  488. 

The  effect  of  the  enforcement  of  the  trans- 
fer in  question  is  to  enable  defendant  Crouse 
to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors  of  the  same  class. 

Wilson  Bros.  v.  Nelson,  7  Am.  Bankr. 
Rep.  142,  383  U.  S.  191,  46  L.  ed.  147,  22 
Sup.  Ct.  Rep.  74. 

When  defendant  elected  to  proceed  against 
Ryan  and  the  firm  of  T.  A.  Mclntyre  & 
Company  on  his  notes,  he  effectually  barred 
himself  from  enforcing  any  collateral  he 
had  to  secure  a  return  of  the  stocks  upon 
which  he  had  borrowed  the  money  to  loan 
on  the  notes. 

Thomas  v.  Sugerman,  15  L.RJ^.(N.S.) 
1267,  85  C.  C.  A.  337,  19  Am.  Bankr.  Rep. 
509,  157  Fed.  669;  Droege  v.  Aherns  A  0. 
Mfg.  Co.  163  N.  Y.  466,  57  N.  E.  747; 
Le  Marchant  v.  Moore,  150  N.  Y.  209,  44 
N.  E.  770;  Moller  v.  Tuska,  87  N.  Y.  166; 
Deitz  V.  Field,  10  App.  Div.  425,  41  N.  Y. 
Supp.    1087. 

Mr.  WInfred  T.  Denison  also  for  ap- 
pellants. 

^lessrs.  Levi  S.  Chapman,  Harry  E. 
Ne^vell,  and  James  E.  Newell,  for  ap- 
pellee : 

To  constitute  a  preference,  actual  value 
must  have  passed  from  the  bankrupt  to  the 
creditor  in  some  form. 

National  Bank  v.  National  Herkimer 
County  Bank,  225  U.  S.  178,  66  L.  ed.  1042, 
32  Sup.  Ct.  Rep.  633 ;  Re  Steam  Vehicle  Co. 
121  Fed.  930;  McDonald  v.  Clearwater 
Shortlino  1^.  Co.  164  Fed.  1007;  Stewart  v. 
Piatt,  101  r.  S.  731,  2,1  L.  ed.  816;  Cook 
V.  Tullis.  18  Wall.  332,  21  L.  ed.  933; 
46  L.R.A.(N.S.) 


Mutual  L.  Ins.  Co.  v.  Farmer's  &  M.  Nat. 
Bank,  173  Fed.  390;  Central  Nat.  Bank  v. 
Hume,  128  U.  S.  195,  204,  32  L.  ed.  370,  375, 

9  Sup.  Ct.  Rep.  41 ;  Barbour  v.  Connecticut 
Mut.  L.  Ins.  Co.  61  Conn.  240,  23  Atl.  154 ; 
Hoyt  v.  Godfrey,  88  N.  Y,  669;  Guy  v. 
Craighead,  21.  App.  Div.  460,  47  N.  Y.  Supp. 
576;  Stacy  v.  Deshaw,  7  Hun,  449;  Re 
Adams,  104  Fed.  72;  Baldwin  v.  Rogers,  28 
Minn.  649,  11  N.  W.  77;  Blake  v.  Baisjoli, 
51  Minn.  296,  53  N.  W.  037;  Johnson  v. 
Riley,  41  W.  Va.  140,  23  S.  E.  698;  Mittel- 
burg  v.  Harrison,  11  Mo.  App.  136,  90  Mo. 
444,  3  S.  W.  203;  French  v.  Holmes,  67 
Me.   186;   Jones  v.  Brandt,  69  Iowa,   332, 

10  N.  W.  854,  13  N.  W.  310;  WiUiams  v. 
Bobbins,  16  Gray,  690;  Credle  v.  Carrawan, 
64  N.  C.  422;  Rice  v.  Perry,  61  Me.  146; 
Bump,  Fraud,  Gonv.  2d  ed.  19. 

The  policies,  having  no  actual  cash  sur- 
render value,  and  no  value  of  any  kind 
which  could  be  realized  by  the  bankrupt  or 
the  trustees,  were  merely  executory  con- 
tracts, and  :were  not  property  or  a  property 
right  which  the  trustees  in  bankruptcy  were 
entitled  to  take. 

Warnock  v.  Davis,  104  U.  S.  775,  26  L. 
ed.  924;  Re  McKinney,  16  Fed.  635;  Central 
Nat.  Bank  v.  Hume,  128  U.  S.  195,  32  L. 
ed.  370,  9  Sup.  Ct.  Rep.  41;  Re  Coleman, 
69  C.  C.  A.  496,  136  Fed.  818;  Re  Newland, 
6  Ben.  342,  7  Nat.  Bankr.  Reg.  477,  Fed. 
Cas.  No.  10,170;  Leonard  v.  Clinton,  26 
HuA,  288;  Barbour  v.  Larue,  106  Ky.  546, 61 
&.  W.  6 ;  Holt  V.  Everall,  34  L.TJSf.  S.  599, 
L.  R.  2  Ch.  Div.  266,  46  L.  J.  Ch.  N.  S.  433, 
24  Week.  Rep.  471;  Re  Buelow,  98  Fed.  86; 
Re  Josephson,  121  Fed.  142,  69  C.  C.  A. 
650,  124  Fed.  734;  Morris  v.  Dodd,  110  Ga. 
606,  60  L.R.A.  33,  78  Am.  St.  Rep.  129, 
36  S.  E.  83;  Re  Steele,  98  Fed.  78;  Ke 
Lange,  91  Fed.  361;  ^tna  Nat.  Bank  v. 
United  States  L.  Ins.  Co.  24  Fed.  770; 
Gould  V.  New  York  L.  Ins.  Co.  132  Fed.  927 ; 
Re  Judson,  113  C.  C.  A.  168,  192- Fed.  834; 
Re  Slingluff,  106  Fed.  154;  Collier,  Bankr. 
7th  ed.  1909,  p.  822;  People  v.  Security 
L.  Ins.  &  Annuity  Co.  78  N.  Y.  114,  34  Am. 
Rep.  622. 

The  policies  are  within  the  proviso  of 
§  70a,  subd.  5,  of  the  bankruptcy  law. 

The  bankrupt's  right  under  §  70a  to  re- 
tain any  insurance  policy  held  by  him,  by 
paying  or  securing  to  the  trustee  the  cash 
surrender  value  thereof  after  the  same  has 
been  stated  by  the  company  to  the  trustee, 
is  an  assignable  right. 

Van  Kirk  v.  Vermont  Slate  Co.  140  Fed. 
38;  Re  Judson,  113  C.  C.  A.  168,  192  Fed. 
834;  Morris  v.  Dodd,  110  Ga.  606,  50  L.R.A. 
33,  78  Am.  St.  Rep.  129,  36  S.  £.  83;  Re 
Wolff,  165  Fed.  984. 
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&Ir.  Justice  Day   delivered   the  opinion 
of  the  court: 

The  action  was  brought  in  the  United 
States  district  court  for  the  southern  dis- 
trict of  Kew  York  by  the  trustees  of  the 
finn  of  T.  A.  Mclntyre  &  Company,  and  of 
the  individual  members  of  that  firm,  bank- 
rupts, against  Charles  M.  Crouse  and  the 
Equitable  Life  Assurance  Society  of  the 
United  States,  to  recover  the  sum  of  $90,- 
698.32,  the  net  proceeds  of  certain  policies 
of  insurance  issued  by  the  Equitable  Life 
Assurance  Society  upon  the  life  of  Thomas 
'  A.  Mclntyre,  one  of  the  bankrupts,  de- 
ceased. The  proceeds  of  the  policies  were 
paid  into  court  by  the  society.  The  judg- 
ment of  the  district  court  in  favor  of  Crouse 
was  affirmed  by  the  circuit  court  of  appeals 
(104  C.  C.  A.  227,  181  Fed.  470),  and  the 
esse  has  been  appealed  to  this  court. 

It  appears  that  on  the  10th  of  April, 
1902,  Thomas  A.  Mclntyre  obtained  two 
policies  of  life  insurance  in  the  Equitable 
Society.  They  were  known  as  "guaranteed 
cash-value,  limited  payment,  life  policies," 
each  -providing  that  upon  the  death  of  the 
insured  the  company  would  pay  to  his  ex- 
ecutors, administrators,  or  assigns  the  sum 
of  $100,000  in  fifty  annual  instalments,  or 
the  sum  of  $53,000  in  cash,  a  total  of  $106,- 
000  for  the  two  policies.  On  April  14,  1906, 
the  policiea  were  assigned  absolutely  to  the 
firm  of  T.  A.  Mclntyre  &  Company,  and  on 
April  24,  1907,  they  were  by  that  firm  as- 
signed to  the  Equitable  Society  as  collateral 
security  for  a  loan  of  $15,370.  On  February 
25,  1908,  two  months  prior  to  the  filing 
of  the  petition  in  bankruptcy,  the  policies 
were  assigned  by  Mclntyre  &  Company  to 
the  defendant,  Charles  M.  Crouse,  subject, 
however,  to  the  prior  assigpfiment  to  the 
Equitable  Society.  A  petition  in  involun- 
tary bankruptcy  was  filed  against  Mclntyre 
k  Company  and  its  individual  members  on 
April  25,  1908,  and  on  May  9,  1908,  the  de- 
fendant Crouse  paid  the  premiums  on  the 
policies,  in  the  sum  of  $6,078.38.  Mclntyre 
&  Company  and  the  individual  members 
thereof  were  adjudged  involuntary  bank- 
rapta  on  May  21,  1908,  and  the  trustees 
were  elected  on  the  24th  of  July,  1908.  On 
the  29th  of  July,  1908,  Thomas  A.  Mclntyre 
died,  and  the  policies  became  payable: 

It  appears  that  the  policies  had  a  cash 
vjrrender  value,  which,  at  the  time  when 
the  trustees  qualified,  was  $15,370,  or  the 
amount  of  the  loans  of  the  Equitable  Society 
opon  the  policies.  It  is  therefore  apparent 
that  on  the  day  when  the  petition  was  filed, 
as  wen  as  the  day  of  the  adjudication  in 
bankruptcy,  the  cash  surrender  value  would 
not  have  exceeded  the  loan  and  lien  of  the 
^ety  upon  the  policies.  The  circuit  court 
of  appeals  for  the  second  circuit  held  that, 
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under  the  circumstances,  the  policies  did  not 
pass  to  the  trustees  as  assets,  and  therefore 
the  action  which  had  been  begun  to  set  aside 
the  transfer  to  Crouse,  as  a  preference  with- 
in the  bankruptcy  act,  could  not  be  main- 
tained. 

The  correctness  of  this  decision  depends 
primarily  upon  the  construction  of  §  70a 
of  the  bankruptcy  act,  which  reads: 

"The  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification,  and 
his  successor  or  successors  if  he  shall  have 
one  or  more,  upon  his  or  their  appoint- 
ment and  qualification,  shall  in  turn  be 
vested  by  operation  of  law  with  the  title  of 
the  bankrupt,  as  of  the  date  he  was  ad- 
judged a  bankrupt,  except  in  so  far  as  it  is 
to  property  which  is  exempt,  to  all  (1) 
documents  relating  to  his  property;  (2)  in- 
terests in  patents,  patent  rights,  copyrights, 
and  trademarks;  (3)  powers  which  he 
might  have  exercised  for  his  own  benefit, 
but  not  those  which  he  might  have  exer- 
cised for  some  other  person;  (4)  property 
transferred  by  him  in  fraud  of  his  credi- 
tors; (5)  property  which,  prior  to  the  filing 
of  the  petition,  he  could  by  any  means  have 
transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against 
him:  Provided,  that  when  any  bankrupt 
shall  have  any  insurance  policy,  which  has 
a  cash  surrender  value  payable  to  himself, 
his  estate,  or  personal  representatives,  he 
may,  within  thirty  days  after  the  cash  sur- 
render value  has  been  ascertained  and  stated 
to  the  trustee  by  the  company  issuing  the 
same,  pay  or  secure  to  the  trustee  the  sum 
so  ascertained  and  stated,  and  continue  to 
hold,  own,  and  carry  such  policy  free  from 
the  claims  of  the  creditors  participating  in 
the  distribution  of  his  estate  under  the 
bankruptcy  proceedings;  otherwise  the 
policy  shall  pass  to  the  trustee  as  assets; 
and  (6)  rights  of  action  arising  upon  con- 
tracts or  from  the  unlawful  taking  or  de- 
tention of,  or  injury  to,  his  property."  [30 
Stat,  at  L.  565,  chap.  541,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1511.] 

The  part  of  the  section  particularly  to  be 
considered  is  subdiv.  5  and  its  prov'so. 
Subdivision  5  undertakes  to  vest  in  the 
trustee  property  which,  prior  to  the  filing 
of  the  petition,  the  bankrupt  could  by  any 
means  have  transferred,  or  which  might 
have  been  levied  upon  or  sold  under  judi- 
cial process  against  him.  Then  follows  the 
proviso  with  reference  to  insurance  policies 
which  have  a  cash  surrender  value,  per- 
mitting a  bankrupt,  when  the  cash  surrender 
value  has  been  ascertained  and  stated,  to 
pay  or  secure  such  sum  to  the  trustee,  and 
to  continue  to  hold,  own,  and  carry  the 
policies  free  from  the  claims  of  creditors; 
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otherwise  the  policies  to  pass  to  the  trustee 
as  assets. 

Two  constructions  have  been  given  this 
section,  and  the  question,  as  presented  in 
this  case,  has  not  been  the  subject  of  direct 
determination  in  this  court.  The  one  favors 
the  view  that  only  policies  having  a  cash 
surrender  value  are  intended  to  pass  to  the 
trustee  for  the  benefit  of  creditors.!  The 
other,  conceding  that  the  proviso  deals  with 
this  class  of  policies,  maintains  that  policies 
of  life  insurance  which  have  no  surrender 
value  pass  to  the  trustee  under  the  language 
of  §  70a  immediately  preceding  the  proviso, 
which  reads :  "Property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him."t 

To  determine  the  congressional  intent  in 
this  respect  requires  a  brief  consideration 
of  the  nature  of  the  rights  dealt  with.  Life 
insurance  may  be  given  in  a  contract  pro- 
viding simply  for  payment  of  premiums  on 
a  calculated  basis  which  accumulates  no 
surplus  for  the  holder.  Such  insurance  has 
no  surrender  value.  Policies,  whether  pay- 
able at  the  end  of  a  term  of  years  or  at 
de^th,  may  be  issued  upon  a  basis  of  cal- 
culation which  accumulates  a  net  reserve  in 
favor  of  the  policy  holder,  and  which  forms 
a  consequent  basis  for  the  surrender  of  the 
policy  by  the  insured,  with  advantage  to 
the  company  upon  the  payment  of  a  part 
of  this  accumulated  reserve.  This  feature 
of  surrender  value  was  discussed  by  Judge 
Brown  of  the  southern  district  of  New  York, 
in  Re  McKinney,  15  Fed.  535,  537: 

"The  first  of  these  elements,  the  surrender 
value  of  the  policy,  arises  from  the  fact 
that  the  fixed  annual  premium  is  much  in 
excess  of  the  annual  risk  during  the  earlier 
years  of  the  policy, — an  excess  made  neces- 
sary in  order  to  balance  the  deficiency  of 
the  same  premium  to  meet  the  annual  risk 
during  the  latter  years  of  the  policy.  This 
excess  in  the  premium  paid  over  the  an- 
nual cost  of  insurance,  with  accumulations 
of  interest,  constitutes  the  surrender  value. 
Though  this  excess  of  premiums  paid  is 
legally  the  sole  property  of  the  company, 
still  in  practical  effect,  though  not  in  law, 
it  is  moneys  of  the  assured,  deposited  with 

tRe  Buelow,  98  Fed.  86;  Re  Josephson, 
121  Fed.  142;  Gould  v.  New  York  L.  Ins. 
Co.  132  Fed.  927;  Morris  v.  Dodd,  110  Ga. 
606,  50  L.R.A.  33,  78  Am.  St.  Rep.  129,  36 
S.  E.  83. 

JRe  Becker,  106  Fed.  64;  Re  Slingluff, 
106  Fed.  154;  Re  Welling,  61  C.  C.  A.  151, 
113  Fed.  189;  Re  Coleman,  69  C.  C.  A.  496, 
136  Fed.  818;  Re  Ilettling,  99  C.  C.  A.  87, 
175  Fed.  65;  Re  Orear,  30  L.R.A.(N.S.) 
990,  102  C.  C.  A.  78,  178  Fed.  632. 
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the  company  in  advance,  to  make  up  the 
deficiency  in  later  premiums  to  cover  the 
annual  cost  of  insurance,  instead  of  being 
retained  by  the  assured,  and  paid  by  him  to 
the  company  in  the  shape  of  greatly -in- 
creased premiums,  when  the  risk  is  great- 
est. It  is  the  'net  reserve'  required  by  law 
to  be  kept  by  the  company  for  the  benefit 
of  the  assured,  and  to  be  maimtained  to 
the  credit  of  the  policy.  So  long  as  the 
policy  remains  in  force,  the  company  has 
not  practically  any  beneficial  interest  in  it, 
except  as  its  custodian,  with  the  obligation 
to  maintain  it  unimpaired  and  suitably  in-< 
vested  for  the  benefit  of  the  insured.  This 
is  the  practical,  though  not  the  legal,  rela- 
tion of  the  company  to  this  fund. 

"Upon  the  surrender  of  the  policy  before 
the  death  of  the  assured,  the  company,  to 
be  relieved  from  all  responsibility  for  the 
increased  risk,  which  is  represented  by  this 
accumulating  reserve,  could  well  afford  to 
surrender  a  considerable  part  of  it  to  the 
assured,  or  his  representative.  A  return  of 
a  part  in  some  form  or  other  is  now  usually 
made." 

This  case  has  been  cited  with  approval  in 
this  court.  Holden  v.  Stratton,  198  U.  S. 
202,  49  L.  ed.  1018,  25  Sup.  Ct.  Rep.  656; 
Hiscock  V.  Mertens,  205  U.  S.  202,  51  L. 
ed.  771,  27  Sup.  Ct.  Rep.  488. 

Under  the  bankruptcy  act  of  1867  [14 
Stat,  at  L.  522,  chap.  176,  §  14]  no  special 
provision  was  made  for  insurance  policies. 
The  section  providing  for  the  passing  of  the 
assets  of  the  bankrupt  to  the  trustee  con- 
tained the  broad  language  of  "all  the  es- 
tate, real  and  personal."  Under  this  stat- 
ute it  was  held  in  Re  McKinney,  supra,  that 
the  insurance  upon  the  life  of  the  bankrupt 
vested  in  the  bankrupt  estate  only  to  the 
extent  of  its  cash  surrender  value  at  the 
time  of  the  filing  of  the  petition. 

In  Holden  v.  Stratton,  supra,  this  court 
held  that  the  law  of  the  state  of  Washing- 
ton, exempting  the  proceeds  of  life  insur- 
ance policies,  was  applicable,  and  under  the 
bankruptcy  act  of  1898,  §  6,  the  bankrupt 
might  retain  such  policies.  The  circuit 
court  of  appeals  for  the  ninth  circuit,  from 
which  Holden  v.  Stratton,  came  by  certiorari 
to  this  court,  had  held  that  §  70a  was  not 
controlled  by  the  exemption  provided  in  §  6 
of  the  bankruptcy  act,  and  had  adhered  to 
its  former  decision  in  Re  Scheld,  52  L.R.A. 
188,  44  C.  C.  A.  233,  104  Fed.  870,  in  which 
§  70a  had  been  construed  to  pass  insurance 
policies  having  a  cash  surrender  value  to  the 
trustee,  unless  the  bankrupt  paid  or  secured 
the  surrender  value,  as  pointed  out  in  the 
section.  While  this  court  held  that  the 
exempting  under  the  state  law  applied  under 
the  bankruptcy  act  to  the  policy  in  question, 
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coming  to   deal   with   the   construction   of 
§  70a,  this  court  said  (198  U.  S.  p.  213)  : 

"As  §  70a  deals  only  with  property  which, 
not  being  exempt,  passes  to  the  trustee,  the 
mission  of  the  proviso  was,  in  the  interest 
of  the  perpetuation  of  policies  of  life  in- 
surance, to  provide  a  rule  by  which,  where 
such  policies  passed  to  the  trustee  because 
they  were  not  exempt,  if  they  had  a  sur- 
render value  their  future  operation  could 
be  preserved  by  vesting  the  bankrupt  with 
the  privilege  of  paying  such  surrender  value, 
whereby  the  policy  would  be  withdrawn  out 
of  the  category  of  an  asset  of  the  estate. 
That  is  to  say,  the  purpose  of  the  proviso 
was  to  confer  a  benefit  upon  the  insured 
bankrupt  by  limiting  the  character  of  the 
interest  in  a  nonexempt  life  insurance  pol- 
icy which  should  pass  to  the  trustee,  and 
not  to  cause  such  policy  when  exempt  to 
become  an  asset  of  the  estate.  When  the 
purpose  of  the  proviso  is  thus  ascertained 
it  becomes  apparent  that  to  maintain  the 
construction  which  the  argument  seeks  to 
affix  to  the  proviso  would  cause  it  to  pro- 
duce a  result  diametrically  opposed  to  its 
spirit  and  to  the  purpose  it  was  intended 
to  subserve." 

The  section  came  again  before  this  court 
in  Hiscock  v.  Mertens,  supra,  and  it  was 
held  that  the  insured  was  entitled  to  re- 
tain the  policies  upon  the  payment  to  the 
trustee  of  a  sum  equivalent  to  the  amount 
the  company  was  willing  to  pay  according 
to  its  custom,  althoitgh  there  was  no  stipu- 
lation in  the  policies  as  to  a  cash  surrender 
Talue,  and  upon  this  subject  the  court  said 
(p.  212)  : 

"What  possible  difference  could  it  make 
whether  the  surrender  value  was  stipulated 
in  a  policy  or  universally  recognized  by  the 
companies?  In  either  case  the  purpose  of 
the  statute  would  be  subserved,  which  was 
to  secure  to  the  trustee  the  sum  of  such 
value  and  to  enable  the  bankrupt  to  'con- 
tinue to  hold,  own,  and  carry  such  policy 
free  from  the  claims  of  the  creditors  par- 
ticipating in  the  distribution  of  the  estate 
ander  the  bankruptcy  proceedings.'" 

And  in  that  case  it  appeared  that  this 
sum  was  less  than  $6,000,  whereas  in  a 
short  time,  some  six  months  later,  the  ma- 
turity of  one  of  the  policies  would  give  it 
a  value  of  over  $1 1 ,000.  But  this  court  held 
that  this  circumstance  made  no  difference 
in  the  right  of  the  insured  to  pay  the  sur- 
render value  and  hold  the  policy. 

True  it  is  that  life  insurance  policies  are 
a  species  of  property  and  might  be  held  to 
pass  under  the  general  terms  of  subdiv.  5, 
§  70a,  but  a  proviso  dealing  with  a  class  of 
this  property  was  inserted  and  must  be 
given  its  due  weight  in  construing  the  stat- 
ote.  It  is  also  true  that  a  proviso  may 
46  LJLA.(N.S.) 


sometimes  mean  simply  additional  legisla- 
tion, and  not  be  intended  to  have  the  usual 
and  primary  office  of  a  proviso,  which  is  to 
limit  generalities  and  exclude  from  the  scope 
of  the  statute  that  which  would  otherwise 
be  within  its  terms. 

This  proviso  deals  with  explicitness  with 
the  subject  of  life  insurance  held  by  the 
bankrupt  which  has  a  surrender  value. 
Originally  life  insurance  policies  were  con- 
tracts in  consideration  of  annual  sums  paid 
as  premiums  for  the  payment  of  a  fixed  sum 
on  the  death  of  the  insured.  It  is  true  that 
such  contracts  have  been  much  varied  in 
form  since,  and  policies  payable  in  a  period 
of  years,  so  as  to  become  investments  and 
means  of  money  saving,  are  in  common  use. 
But  most  of  these  policies  will  be  found  to 
have  either  a  stipulated  surrender  value  or 
an  established  value,  the  amount  of  which 
the  companies  are  willing  to  pay,  and  which 
brings  the  policy  within  the  terms  of  the 
proviso  (Hiscock  v.  Mertens*  supra),  and 
makes  its  present  value  available  to  the 
bankrupt  estate.  While  life  insurance  is 
property,  it  is  peculiar  property.  Legis- 
latures of  some  of  the  states  have  provided 
that  policies  of  insurance  shall  be  exempt 
from  liability  for  debt,  and  in  many  states 
provision  19  made  for  the  protection  from 
such  liability  of  policies  in  favor  of  those 
dependent  upon  the  insured.  See  Hoi  den  nu 
Stratton,  supra. 

Congress  undoubtedly  had  the  nature  of 
insurance  contracts  in  mind  in  passing  §  70a 
with  its  proviso.  Ordinarily  the  keeping  up 
of  insurance  of  either  class  would  require 
the  payment  of  premiums  perhaps  for  a 
number  of  years.  For  this  purpose  the  es- 
tate might  or  might  not  have  funds,  or  the 
payments  might  be  so  deferred  as  to  unduly 
embarrass  the  settlement  of  the  estate. 
Congress  recognized  also  that  many  policies 
at  the  time  of  bankruptcy  might  have  a 
very  considerable  present  value  which  a 
bankrupt  could  realize  by  surrendering  his 
policy  to  the  company.  We  think  it  was 
this  lattel*  sum  that  the  act  intended  to  se- 
cure to  creditors  by  requiring  its  payment 
to  the  trustee  as  a  condition  of  keeping  the 
policy  alive.  In  passing  this  statute  Con- 
gress intended,  while  exacting  this  much, 
that  when  that  sum  was  realized  to  the  es- 
tate, the  bankrupt  should  be  permitted  to 
retain  the  insurance  which,  because  of  ad- 
vancing years  or  declining  health,  it  might 
be  impossible  for  him  to  replace.  It  is  the 
twofold  purpose  of  the  bankruptcy  act  to 
convert  the  estate  of  the  bankrupt  into  cash 
and  distribute  it  among  creditors,  and  then 
to  give  the  bankrupt  a  fresh  start  with  such 
exemptions  and  rights  as  the  statute  left 
untouched.  In  the  light  of  this  policy  the 
act  must  be  construed.     We  think  it  was 
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the  purpose  of  Congress  to  pass  to  the 
trustee  that  sum  which  was  available  to 
the  bankrupt  at  the  time  of  bankruptcy  as  a 
cash  asset;  otherwise  to  leave  to  the  in- 
sured the  benefit  of  his  life  insurance. 

It  should  be  observed,  in  this  connection, 
that  in  the  present  case  the  company  had 
advanced  upon  the  policies  their  full  sur- 
render value,  as  stipulated  in  the  policies, 
and  that  the  only  interest  that  could  have 
passed  to  the  trustees  would  have  been  the 
speculative  right  to  the  net  proceeds  of  the 
policies,  contingent  upon  the  death  of  the 
bankrupt,  and  possibly  dependent  upon  the 
payment  of  large  annual  premiums  for 
thirteen  years. 

It  is  urged,  however,  that  under  §  70a, 
the  cash  surrender  value  was  to  be  paid  by 
the  bankrupt  when  ascertained,  and  the 
policies  kept  alive  for  his  benefit;  and  as 
these  policies  had  been  assigned  by  the 
beneficiary  to  Mclntyre  &  Company,  not  as 
collateral,  but  absolutely,  they  would  not 
come  within  the  terms  of  the  proviso,  and 
therefore  the  proceeds  of  the  policies  vested 
in  the  bankrupt  estate;  but  we  find  noth- 
ing in  the  act  by  which  the  right  of  the 
assignee  of  a  policy  to  the  benefits  which 
would  have  accrued  to  the  bankrupt  is  lim- 
ited. As  we  have  construed  the  statute, 
its  purpose  was  to  vest  the  surrender  value 
in  the  trustee  for  the  benefit  of  the  credit- 
ors, and  not  otherwise  to  limit  the  bank- 
rupt in  dealing  with  his  policy. 

As  to  the  reimbursement  of  Crouse  for 
the  premiums  advanced  by  him,  and  the  ap- 
plication by  him  of  the  proceeds  of  the 
policies  to  particular  items  of  indebtedness 
of  fhe  bankrupt  estate  in  his  favor, — ^upon 
the  facts  found  we  have  no  occasion  to  dis- 
turb the  decree  of  the  circuit  court  of  ap- 
peals. 

It  results  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  must  be  affirmed. 


UNITED  STATES  SUPREME  COURT. 

A.  LEO  EVEREIT,  Trustee,  etc.,  of  Alfred 

M.  Judson, 

V. 

WILLIAM  D.  JUDSON,  Exr.,  etc.,  of  Al- 
fred M.  Judson,  Deceased. 

(228  U.  S.  474,  67  L.  ed.  927,  33  Sup.  Ct. 

Rep.  608.)' 

Bankruptcy  —  assets  —  life  insurance 
—  cash  snrrender  value  —  death  of 
bankrupt. 

The  time  when  the  petition  in  bankrupt- 
Note. —As  to  life  insurance  as  assets  of 

bankrupt,   see  the  note  appended  to  Bur- 

lingham  v.  Crouse,  ante,  148. 
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cy  is  filed  fixes  the  cash  surrender  value 
of  the  insurance  policies  mentioned  in  the 
proviso  in  the  bankrupt  act  of  July  1,  1898 
(30  Stat,  at  L.  565,  chap.  641),  §  70a, 
subd.  6,  that  a  bankrupt,  when  the  cash 
surrender  value  of  insurance  policies  hav- 
ing such  value  has  been  ascertained,  may 
pay  or  secure  such  sum  to  the  trustee  and 
continue  to  hold  and  own  them  free  from 
the  claims  of  creditors,  otherwise  the  pol- 
icies shall  pass  to  the  trustee  as  assets,  and 
hence  the  death  of  the  bankrupt  between 
the  time  of  the  filing  of  the  petition  and 
the  date  of  the  adjudication  does  not  make 
the  proceeds  of  the  policies,  over  and  above 
the  cash  surrender  value,  assets  in  the 
hands  of  the  trustee,  although  that  section 
also  provides  that  the  trustee,  upon  his 
appointment  and  qualification,  becomes 
vested  by  operation  of  law  with  the  title 
of  the  bankrupt  as  of  the  date  of  adjudi- 
cation. 

(April  28,  1913.) 

CERTIORARI  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second 
Circuit  to  review  a  judgment  which  affirmed 
an  order  of  the  District  Court  for  the 
Southern  District  of  New  York  directing 
payment  of  the  proceeds  of  policies  of  in- 
surance upon  the  life  of  Alfred  M.  Judson, 
deceased,  less  their  cash  surrender  value, 
to  his  executor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  K.  Beekman,  for  petition- 
er: 

Life  insurance  policies  of  a  bankrupt, 
payable  to  himself,  his  executors,  adminis- 
trators, or  assigns,  but  having  no  actual 
surrender  value  payable  at  the  time  of  the 
filing  of  an  involuntary  petition  in  bank- 
ruptcy against  him,  either  by  their  terms 
or  the  concession  of  the  company  issuing 
the  same,  are  property  within  the  moan- 
ing of  the  bankruptcy  act,  and  pass  to  a 
trustee  as  assets  of  his  estate. 

Re  Coleman,  69  C.  G.  A.  496,  136  Fed. 
818;  Grigsby  v.  Russell,  222  U.  S.  149,  156, 
56  L.  ed.  133,  137,  36  L.RA.(N.S.)  642, 
32  Sup.  Ct.  Rep.  58,  Ann.  Cas.  1913  B, 
863;  Sessions  v.  Romadka,  145  U.  S.  29, 
30,  36  L.  ed.  609,  610,  12  Sup.  Ct.  Rep.  799; 
Re  Orear,  30  L.R.A.(N.S.)  990,  102  C.  C. 
A.  78,  178  Fed.  632;  Re  Welling,  61  C. 
C.  A.  151,  113  Fed.  189;  Meyers  v.  Joseph- 
son,   10   Am.   Bankr.  Rep.   687. 

They  are  also  property  which  the  bank- 
rupt, prior  to  the  filing  of  the  petition  in 
bankruptcy,  could  have  transferred. 

1  Remington,  Bankr.  p.  556,  §  1002;  Re 
Barrow,  98  Fed.  583,  3  Am.  Bankr.  Rep. 
416;  Partridge  v.  Andrews,  41  L.R.A. 
(N.S.)  123,  112  C.  C.  A.  69,  191  Fed.  329, 
27  Am.  Bankr.  Rep.  397. 

If  policies  of  life  insurance  payable  to  a 
bankrupt,  his  executors,  administrators,  or 
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assigns  have  a  surrender  value  at  the  time 
the  petition  was  filed,  and  the  bankrupt 
dies  before  adjudication,  his  legal  repre- 
sentatives cannot  obtain  the  proceeds  there- 
of by  paving  or  securing  to  the  trustee  this 
surrender  value  only. 

Partridge  v.  Andrews,  supra. 

The  trustee  takes  title  to  the  proceeds  of 
property  which  was  owned  by  the  bankrupt 
at  tbe  time  the  petition  was  filed,  as  well 
as  to  the  actual  property  which  then  be- 
longed to  the  bankrupt. 

Ibid.;  1  Remington,  Bankr.  p.  647,  §  1135; 
Re  McDonnell,  101  Fed.  239,  4  Am.  Bankr. 
Rep.  94;  Re  Ghazal,  98  C.  C.  A.  517,  174 
fed.  809,  23  Am.  Bankr.  Rep.  178;  Re 
w&plume  Condensed  Milk  Co.  145  Fed.  1013, 
i^  AnL  Bankr.  Rep.  729;  Re  Pease,  4  Am. 
Bankr.  Rep.  582. 

The  cash  surrender  value  referred  to  in 
the  proTiso  of  §  70a,  subdiv.  5,  is  the  sur- 
render value  as  of  the.  date  upon  which  the 
^ajne  is  stated  to  the  trustee  by  the  com- 
i)any  issuing  the  same,  to  wit,  after  adju- 
dication, upon  the  date  of  the  trustee's 
qualification  or  thereafter,  and  not  the  sur- 
render value  when   the  petition  was  filed. 

Re  McKinney,  15  Fed.  537;  Holden  v. 
Stratton,  198  U.  S.  214,  49  L.  ed.  1022,  25 
Sup.  Ct.  Rep.  656;  Hiscock  v.  Mertens,  205 
U.  S.  202,  209,  51  L.  ed.  771,  774,  27  Sup. 
Ct  Rep.  488. 

The  trustee  takes  title  to  rights  of  action 
arising  upon  contiacts  which  existed  at  the 
date  of  adjudication,  but  which  had  not  ma- 
tured at  the  time  the  petition  was  filed, 
vbere  the  bankrupt  has  died  between  those 
dates,  and  the  contracts  were  owned  by  him 
prior  to  the  filing  of  the  petition. 
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-V  Y.  460,  39  LJI.A.  433,  61  Am.  St.  Rep. 
627,  48  N.  E.  751;  Partridge  v.  Andrews, 
41  LJLA.(N.S.)  123,  112  C.  C.  A.  69,  191 
Fed.  325,  27  Am.  Bankr.  Rep.  397. 

Messrs.  George  S.  Lad  low  and  Wilbur 
L.  Ball,  for  respondent: 

The  only  property  value  of  these  policies 
that  could  at  any  time  pass  to  the  trustee 
«'a8  their   cash   surrender   value. 

Hiscock  V.  Mertens,  205  U.  S.  202,  212,  51 
L.  ed.  771,  775,  27  Sup.  Ct.  Rep.  488. 

The  trustee  is  entitled  only  to  the  prop- 
erty owned  by  the  bankrupt  at  the  date  of 
the  filing  of  the  petition,  and  not  to  prop- 
erty acquired  by  him  or  his  estate  between 
that  date  and  the  date  of  adjudication. 

Re  Harris,  2  Am.  Bankr.  Rep.  359;  Re 
Pease,  4  Am.  Bankr.  Rep.  578;  Re  Elmira 
Steel  Co.  5  Am.  Bankr.  Rep.  487;  State 
Bank  v.  Cox,  10  Am.  Bankr.  Rep.  35; 
Sihley  v.  Kason,  22  Am.  Bankr.  Rep.  712; 
Smith  V.  Berman,  24  Am.  Bankr.  Rep.  855 ; 
Re  Schermerhorn,  16  Am.  Bankr.  Rep.  507. 
48  L.R.A.(N.S.) 


Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  involves  the  title  to  the  pro* 
ceeds  of  certain  insurance  policies  upon  the 
life  of  Alfred  M.  Judson,  bankrupt,  de- 
ceased, collected  by  the  trustee  in  bank- 
ruptcy. The  executor  of  Judson's  estate 
brought  suit  against  the  trustee  in  the 
United  States  district  court  for  the  south- 
ern district  of  New  York,  asserting  title  to 
such  funds.  The  district  court  ordered  that 
the  proceeds  of  the  policies,  less  their  cash 
surrender  value,  be  paid  to  the  executor 
( 188  Fed.  702 ) ;  the  circuit  court  of  ap- 
peals for  the  second  circuit,  upon  petition 
to  revise,  affirmed  that  order  (113  C.  C.  A. 
158,  192  Fed.  834),  and  the  case  comes  here 
on  certiorari. 

A  petition  in  involuntary  bankruptcy  was 
filed  against  the  firm  of  Judson  &  Judson 
and  its  members,  Alfred  M.  Judson  being 
one,  on  December  17,  1910,  and  on  Decem- 
ber 23,  1910,  Judson  entered  a  notice  of  his 
appearance  in  the  proceedings.  On  January 
9,  1911,  the  firm  and  its  members  were  ad- 
judged bankrupts,  and  on  February  9,  1911, 
Everett  qualified  as  trustee.  Judson  owned 
certain  life  insurance  policies  at  the  time 
of  the  institution  of  the  bankrupt  proceed- 
ings, and  thereafter  and  until  his  death, 
payable  to  his  executors,  administrators,  or 
assigns.  So  far  as  this  case  is  concerned,  at 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, these  policies,  with  cash  surrender 
values  and  subject  to  loans,  were  as  follows : 
One  policy  for  $5,000,  having  a  cash  sur- 
render value  of  $2,291.49,  and  subject  to  a 
loan  of  $2,238;  another  for  $1,000,  having 
a  cash  surrender  value  of  $332.31,  and  sub- 
ject to  a  loan  of  $322;  and  another  for 
$10,000,  having  a  cash  surrender  value  of 
$5,030,  and  subject  to  a  loan  of  $5,240.  It 
therefore  appears  that  the  cash  surrender 
value  of  the  policies  on  December  17,  1910, 
was  $63.80. 

On  January  4,  1911,  Judson  committed 
suicide.  Notice  was  served  on  the  trustee 
that  the  executor  claimed  the  right,  under 
§  70a  of  the  bankruptcy  act,  to  pay  to  the 
trustee  the  cash  surrender  value  of  the  poli- 
cies when  ascertained,  but  the  trustee  de- 
nied such  right  and  also  the  right  of  the 
executor  to  the  balance  of  the  proceeds  of 
the  policies.  Under  agreement,  the  insur- 
ance companies  paid  to  the  trustee  $8,675.14 
upon  the  policies.  The  executor  asserted 
title  to  the  difTerence  between  the  sum 
realized  on  the  policies  and  the  cash  sur- 
render value;  namely,  $8,611.34.  The  dis- 
trict court,  upon  the  authority  of  Burling- 
ham  V.  Crouse,  104  C.  C.  A.  227,  181  Fed. 
479,  held  that  the  proceeds  of  the  policies, 
over  and  above  the  cash  surrender  value  as 
of  the  date  of  the  filing  of  the  petition, 
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passed  to  the  executor.  The  circuit  court 
of  appeals  affirmed  the  order  of  the  district 
court,  holding  tliat  the  time  when  the  in- 
terest of  the  bankrupt  estate  in  the  policies 
passed  to  the  trustee  was  the  date  of  the 
filing  of  the  petition,  and  further,  also  upon 
the  authority  of  Burlingham  v.  Grouse,  su- 
pra, that  the  interest  of  the  trustee  in  the 
policies  extended  only  to  their  cash  surren- 
der value. 

The  present  case  was  argued  at  the  same 
time  as  the  case  of  Burlingham  v.  Grouse, 
228  U.  S.  459,  57  L.  ed.  920,  ante,  148,  33  Sup. 
Gt.  Rep.  504,  and  in  so  far  as  it  is  like  that 
case  the  principles  therein  laid  down  are 
controlling.  The  present  ca«e  has,  however, 
a  feature  not  directly  involved  in  the  case  of 
Burlingham  v.  Grouse,  because  Judson,  the 
insured,  committed  suicide  before  the  ad- 
judication in  bankruptcy,  although  after 
the  filing  of  the  petition,  and  it  is  the  con- 
tention of  the  petitioner  that  the  bank- 
ruptcy act  vested  the  title  to  the  property 
in  the  trustee  as  of  the  time  of  the  ad- 
judication, and  that  the  death  of  the  bank- 
rupt between  the  filing  of  the  petition  and 
the  d^te  of  the  adjudication  made  the  pro- 
ceeds of  the  policies  assets  in  the  hands  of 
the  trustee. 

While  it  is  true  that  §  70a  provides  that 
the  trustee,  upon  bis  appointment  and  quali- 
fication, becomes  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  there  are 
other  provisions  of  the  statute  which,  we 
think,  evidence  the  intention  to  vest  in  the 
trustee  the  title  to  such  property  as  it  was 
at  the  time  of  the  filing  of  the  petition. 
This  subject  was  considered  in  Acme  Har- 
vester Co.  V.  Beekman  Lumber  Co.  222  U. 
S.  300,  66  L.  ed.  208,  32  Sup.  Ct.  Rep.  96, 
wherein  it  was  held  that,  pending  the  bank- 
rupt proceedings,  and  after  the  filing  of  the 
petition,  no  creditor  could  obtain  by  at- 
tachment a  lien  upon  the  property  which 
would  defeat  the  general  purpose  of  the  law 
to  dedicate  the  property  to  all  creditors 
alike.  Section  70a  vests  all  the  property  in 
tue  trustee,  which,  prior  to  the  filing  of  the 
petition,  the  bankrupt  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him.  The  bankrupt's  discharge  is 
from  all  provable  debts  and  claims  which 
existed  on  the  day  on  which  the  petition 
for  adjudication  was  filed.  Zavelo  v.  Reeves, 
227  U.  S.  625,  630,  631,  57  L.  ed.  676,  678, 
33  Sup.  Gt.  Rep.  365.  The  schedule  that  the 
bankrupt  is  required  to  file,  showing  the 
location  and  value  of  his  property,  must  be 
filed  with  his  petition. 

We  think  that  the  purpose  of  the  law  was 
to  fix  the  line  of  cleavage  with  reforeiice  to 
the  condition  of  the  bankrupt  estate  as  of 
46  L.R.A.(N.S.) 


the  time  at  which  the  petition  was  filed,  and 
that  the  property  which  vests  in  the  trustee 
at  the  time  of  adjudication  is  that  wliich 
the  bankrupt  owned  at  the  time  of  thi*  tiling 
of  the  petition.  And  it  is  as  of  that  date 
tliat  the  surrender  value  of  the  insurance 
policies  mentioned  in  §  70a  should  be  ascer- 
tained. The  subsequent  suicide  of  the  bank- 
rupt before  the  adjudication  was  an  un- 
looked-for circumstance  which  does  not 
change  the  result  in  the  light  of  the  con- 
struction which  we  give  the  statute. 

It  follows  that  the  judgment  should  be 
afiirmed. 


WKST   VIRGINIA   SUPREME   COURT 
OP  APPEALS. 

G.  E.  GROTTY,  Appt., 

V. 

NEW  RIVER  &  POCAHONTAS  CONSOL- 
IDATED  COAL  COMPANY. 

(—  W.  Va.  — ,  78  S.  E.  233.) 

Easement  —  way  of  necessity  —  phys- 
ical obstructions. 

1.  A  way  of  necessity  over  the  lands  of 
a  grantor  is  implied  in  a  deed,  if,  by  rea- 
son of  a  physical  obstruction  to  access  to 
the  granted  land,  the  grantee  cannot  con- 
struct a  road  from  a  considerable  portion 
thereof  over  the  residue  without  an  expendi- 
ture wholly  disproportionate  to  the  value 
of  the  land. 

Same  —  when  passes  with  land. 

2.  Such  a  way  is  appurtenant  to  the 
granted  land,  and  passes  to  subsequent 
grantees  thereof,  and  a  subsequent  grantee 
of  land  not  used  at  the  time  of  the  sever- 
ance of  the  larger  tract  by  the  common 
owner  may,  when  the  use  of  such  way  be- 
comes necessary  to  the  enjoyment  of  the 
land,  claim  it  under  the  remote  deed  of 
severance. 

(Robinson   and   Lynch,    J  J.,    dissent.) 

(February  18,  1913.) 

Headnotes  by  Poffenbabgeb,  P. 

Note.  —  Right  of  remote  grantee  to 
claim  easement  hy  way  of  necessity 
not  opened  hy  immediate  grantee. 

The  question  raised  by  the  subject  of 
this  note  is  dependent  upon  several  broader 
principles  which  have  already  been  covered 
in  previous  notes,  and  there  are  not  many 
cases  falling  entirely  within  the  scope  of 
this  note  as  to  all  of  the  facts.  But  suffi- 
cient cases  have  been  found  to  justify  the 
conclusion  that  the  principle  underlying 
the  decision  in  Grotty  v.  New  Rtveb  &  P. 
Cox  SOL.  Goal  Go.  is  correct.  The  applica' 
bility  of  the  principle  to  the  facts  of  a 
particular  case  is,  however,  a  different 
question. 
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APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Fayette  Coun- 
ty dismissing  a  bill  filed  to  establish  a 
right  of  way.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  R.  Suininerfleld  and  Hub- 
ard  &  liCe,  for  appellant: 

The  record  in  this  cause  discloses  the 
actual  right  of  plaintiff  to  the  pass  way  in 
controversy  as  a  way  of  necessity. 

2  Bl.  Com.  Shareswood's  ed.  cl.  4,  §  35; 
Jones,  Easements,  §  298;  Goddard,  Ease- 
ments. Bennett's  ed.  25;  14  Cyc.  1174; 
Bojrerson  v.  Shepherd,  33  W.  Va.  317,  10 
RE.  632;  Hoffman  v.  Shoemaker,  69  W. 
Va.  233,  34  L.R.A.(N.S.)  632,  71  S.  E.  198; 
Proudfoot  V.  Saffle,  62  W.  Va.  51,  12  L.R.A. 
(N.S.)   482,  67  S.  E.  256. 


This  applies  with  equal  force  to  convey- 
ances made  simultaneously,  and  to  parti- 
tion deeds,  whether  executed  by  the  sev- 
eral heirs  to  one  another,  or  by  a  special 
commissioner  acting  under  a  decree  of  court. 

Burwell  v.  Hobson,  12  Gratt.  322,  65 
Am.  Dec.  247 ;  Johnson  v.  Gould,  60  W.  Va. 
93,  33  S.  E.  798;  Blum  v.  Weston,  102  Cal. 
362,  41  Am.  St.  Rep.  188,  36  Pac.  778; 
Proudfoot  V.  Saffle,  62  W.  Va.  51,  12  L.R.A. 
(N.S.)  482,  57  S.  E.  256;  Palmer  v.  Palmer, 
150  N.  Y.  139,  65  Am.  St.  Rep.  653,  44 
N.  E.  966;  Collins  v.  Prentice,  13  Conn. 
43,  38  Am.  Dec.  61;  Smyles  v.  Hastings,  22 
N.  Y.  222;  Rollo  v.  Nelson,  34  Utah,  116, 
26  L.R.A.(N.S.)   315,  96  Pac.  263. 

Only  reasonable  necessity  is  required. 

Morris  v.  Edgington,  3  Taunt.  31;   God- 


Although  it  appears  that  in  some  of  the 
cases  the  servient  as  well  as  the  dominant 
tenement  had  passed  into  the  hands  of  a 
remote  grantee,  this  note  does  not  purport 
to  dva\  with  the  question  whether  a  grantoe 
of  the  servient  tenement  is  chargeable  with 
Lot  ice  of  the  potential  right  of  way. 

Generally,  as  to  easements  created  by  Sev- 
ern m-e  of  "tract  of  land  with  appurtenant 
b<»netits  existing,  see  note  to  Rollo  v.  Nel- 
Bon.  26  L.R.A.(N.S.)    315. 

That  the  owner  of  land  may  grant  a 
riffht  of  way  over  the  same  either  by  an  ex- 
press or  implied  grant  is,  of  course,  ele- 
mentary law.  Necessity  on  the  part  of  a 
grantee  is  not  the  basis  of  his  right  to  a 
way  over  the  land  of  the  grantor,  but  it  is 
the  basis  for  a  presumption  that  the  grant- 
or actually  granted  the  right  of  way  when 
he  sold  the  landlocked  property.  On  the 
general  question  of  ways  by  necessity,  see 
note  to  Logan  v.  Stogdale,  8  L.R.A.  58. 
And  as  to  what  necessity  will  give  rise 
to  such  presumption,  see  note  5)  Corea 
7.  Higuera,  17  L.R.A.(N.S.)  1019,  and 
rjpplementary  note  thereto  in  32  L.R.A. 
(X.S.)    1075. 

And  it  seems  to  be  the  prevailing  rule 
that  the  presumption  of  a  reservation  may 
be  based  upon  the  grantor's  necessity  where 
be  has  disposed  of  the  loctis  in  quo.  See 
actios  in  13  L.R.A.  657,  and  26  L.R.A. 
(N.S.)  355,  although  the  latter  note  has 
reference  more  especially  to  cases  where  the 
iK«d  for  the  way  was  apparent  at  the  time 
of  the  grant. 

From  this  it  would  seem  that,  where  the 
eontest  is  between  two  grantees  tracing 
their  titles  to  a  common  grantor,  the  rela- 
tive time  when  the  common  grantor  was 
devested  of  title  to  the  respective  proper- 
ties would  be  immaterial,  and  it  has  been 
80  held.  See  Collins  v.  Prentice,  15  Conn. 
43,  38  Am.  Dec.  61.  But  this  principle  does 
not  apply  to  visible  easements.  See  note  in 
26  LR.A.(N.S.)    337. 

Since  an  easement  runs  with  the  land, 
the  proposition  that  a  remote  grantee  is 
entitled  to  all  that  was  contained  in  the 
orijinal  grant  is  deducible  from  the  above 
itated  principles.  The  particular  subject 
16  L.R.A. (N.S.J 


here  under  annotation  is.  Does  the  remote 
grantee's  necessity  (assuming  the  existence 
of  sufficient  necessity)  for  a  way  over  the 
locus  in  quo  establish  the  presumption 
that  a  right  of  way  sufficient  to  supply  his 
needs  was  included  in  the  original  g^ant, 
where  such  way  was  never  opened,  nor  the 
right  asserted,  by  the  intermediate  grantee? 
Crottt  v.  New  River  &  P.  Consol.  Coal 
Co.  answers  the  question  fn  the  affirmative, 
and  the  holding  is  supported  by  Myers  v. 
Dunn,  49  Conn.  71,  where  the  whole  tract 
was  between  two  roads;  the  part  sold 
touched  neither  road,  but  the  deed  con- 
tained a  specific  grant  of  a  way  limited 
in  terms  and  by  physical  conditions  to  the 
single  use  of  carting  wood,  which  way  seems 
to  have  supplied  all  the  needs  of  the  im- 
mediate grantee,  who,  after  building  a 
house,  sold  the  property;  the  grantor  sold 
the  part  of  the  property  over  which  the 
limited  way  had  been  granted,  and  this 
grantee  restrained  the  remote  grantee,  who 
was  then  living  upon  the  property,  from 
using  tlie  specific  way  for  any  other  pur- 
pose than  that  of  carting  wood,  even  though 
physical  conditions  made  any  other  use 
almost  impossible;  it  was  held  that  the  re- 
mote grantee  had  a  way  by  necessity  .suffi- 
cient to  meet  all  his  needs,  over  another 
portion  of  the  original  tract,  which  portion 
was  then  owned  by  the  heirs  of  the  original 
grantor.  The  court  said:  "The  owner  of 
land  has  a  right  to  the  most  profitable 
use,  the  most  beneficial  enjoyment  thereof, 
subject  to  limitations  not  necessary  here 
to  be  mentioned.  He  may  erect  buildings 
and  raise  grain  upon,  and  dig  ores  beneath, 
it;  and  when,  by  their  conveyance  to  the 
defendant's  grantor,  the  administrators  im- 
posed, in  favor  of  the  land  granted,  a  way 
of  necessity  over  the  locus  in  quo,  they  are 
to  be  presumed  to  have  intentionally  done 
it  for  any  or  all  of  these  purposes,  and  the 
law  will  declare  that  it  may  be  used  for 
all,  for  it  desires  and  encourages  proprie- 
tors to  inoroase  the  value  of  their  land  by 
building  houses  upon  and  cultivating  it." 
The  same  principle  was  sustained  in 
Pearne  v.  Coal  Creek  Min.  &  Mfg.  Cp.  90 
Tenn.    619,    18   S.   W.   402,   where  the   in- 
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dard,  Easements,  Bennett's  ed.  26;  Paine 
V.  Chandler,  134  N.  Y.  385,  19  L.R.A.  99, 
32  N.  E.  18;  14  Cyc.  1171;  Pettingill  v. 
Porter,  8  Allen,  1,  85  Am.  Dec.  671;  Washb. 
Real  Prop.  §  1236;  Jones,  Easements,  §  316. 

The  right  of  way  passes  to  successive 
grantees. 

Blum  V.  Weston,  102  Cal.  362,  41  Am. 
St.  Rep.  188,  36  Pac.  778;  Proudfoot  v. 
Saffle,  62  W.  Va.  64,  12  L.R.A.(N.S.)  482, 
67  S.  E.  266;  14  C^c.  1184;  Burke  v.  Wall, 
29  La.  Ann.  38,  29  Am.  Rep.  316;  2  Washb. 
Real  Prop.  §  1240;  Logan  v.  Stogsdale,  123 
Ind.  372,  8  L.RJl.  58,  24  N.  E.  135;  Thomas 
V.  Bertram,  4  Bush,  317;  Winston  v.  John- 
son, 42  Minn.  398,  45  N.  W.  958;  Borst 
V.  Empie,  5  N.  Y.  33;  Brown  v.  Thissell, 
6  Gush.  264. 


It  is  appurtenant  to  every  part  of  the 
tenement. 

Henrie  v.  Johnson,  28  W.  Va.  190;  Link- 
enhoker  v.  Graybill,  80  Va.  835;  Brossart 
V,  Corlett,  27  Iowa,  288;  Underwood  v. 
Carney,  1  Gush.  285;  Dawson  v.  St,  Paul 
F.  &  M.  Ins.  Co.  15  Minn.  136,  Gil.  102, 
2  Am.  Rep.  109;  Hills  v.  Miller,  3  Paige, 
254,  24  Am.  Dec.  218;  Sachs  v.  Cordes,  11 
Ohio  C.  C.  145,  5  Ohio  C.  D.  67 ;  Re  Private 
Road,  1  Ashm.  (Pa.)  417;  Walker  v.  Ger- 
hard, 9  Phila.  116;  McMakin  v.  Magee,  ITi 
Phila.  105. 

Messrs.  Dillon  &  Nuckolls,  for  ap- 
pellee : 

To  establish  a  right  of  way,  it  must  ap- 
pear that  it  has  been  exercised  for  the 
statutory  period,  with  the  acquiescence  of 


termediate  grantees  had  opened  the  way  as 
to  all  their  necessities,  but  had  never  done 
so  for  the  purpose  of  developing  the  miner- 
als, and  the  implied  grant  was  *held  to  be 
inclusive  of  a  right  of  way  sufficient  for 
that  purpose.  The  court  said  that  if  there 
had  been  a  specific  grant  that  did  not  in- 
clude the  right  sjifficient  for  the  develop- 
ment, it  could  not  be  enlarged,  but  since 
no  terms  were  stated,  but  wholly  implied, 
the  presumption  was  that  the  grant  was 
sufficiently  broad  to  cover  a  right  of  way 
for  all  reasonable  uses  of  the  property. 

Although  there  was  another  and  inde- 
pendent ground  for  the  holding  in  Smyles  v. 
Hastings,  22  N.  Y.  217,  the  decision  is  also 
based  upon  the  doctrine  here  under  annota- 
tion, and  the  court  said  that  since  there 
was  no  occasion  for  the  intermediate 
grantees  to  assert  their  claim  to  a  right  of 
way  by  necessity,  because  the  land  was  wild 
and  unimproved  until  it  was  acquired  by 
the  remote  grantee,  the  right  had  never 
been  lost. 

In  Nichols  v.  Luce,  24  Pick.  102,  35  Am. 
Dec.  302,  where  the  remote  grantee  claimed 
a  second  way  by  necessity,  in  addition  to  the 
one  to  which  the  intermediate  grantee  had 
been  entitled,  on  the  ground  that  the  ad- 
ditional way  was  necessary  to  reach  a  part 
of  the  property  which  was  claimed  to  be 
'  inaccessible  by  the  other  way,  the  court 
approved  the  theorv*  of  the  claim,  but  re- 
fused to  grant  it  for  the  reason  that  not 
sufficient  necessity  had  been  shown. 

In  Moore  v.  White,  159  Mich.  460,  134 
Am.  St.  Rep.  736,  124  N.  W.  62,  the  court 
apparently  approves  this  doctrine;  probably 
not  to  its  full  extent,  however,  for  there 
were  some  distinguishing  features  in  the 
case,  in  that  the  "remote  grantee"  obtained 
title  by  inheritance  from  the  only  inter- 
mediate grantee,  and  it  appeared  that  the 
intermediate  grantee,  while  never  claiming? 
the  exact  way  that  was  here  claimed,  had 
made  some  use  of  the  locus  in  quo  in  get- 
ting in  and  out,  and  even  this  right  had 
been  denied  to  the  complainant. 

There  are  some  cases  in  harmony  with 
this  doctrine,  in  which  the  reports  are  silent 
as  to  whether  or  not  the  intermediate  gran- 
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tee  had  ever  opened  or  claimed  the  right 
of  way,  and  the  omission  of  this  fact  some- 
what weakens  their  force  as  authority  on 
the  proposition.  Thomas  v.  McCoy,  48  Ind. 
App.  403,  96  N.  E.  14 ;  Taylor  v.  Warnaky, 
65  Cal.  350;  Kimball  v.  Cochecho  R.  Co.  2^ 
N.  H.  448,  69  Am.  Dec.  387. 

In  Morse  v.  Benson,  151  Mass.  440,  24 
N.  E.  676,  the  owner  of  two  lots  with  a 
public  road  across  one  of  them  sold  the 
landlocked  one,  thus  creating  a  way  by- 
necessity  over  a  portion  of  the  one  r<?- 
tained;  subsequently  both  lots  passed  into 
the  hands  of  different  persons,  and  the  pub- 
lic road  was  relocated  upon  the  locus  in 
quo  in  such  manner  that  the  original  way 
of  necessity  did  not  reach  it,  and  it  waji 
held  that  the  remote  grantee  had  no  right 
of  way  by  necessity  over  that  portion 
necessary  to  enable  him  to  reach  the  road 
as  newly  located,  but  that  his  way  extended 
only  to  the  old  location  of  the  road.  This 
decision,  however,  rests  upon  the  ground 
that  the  intermediate  grantee  could  not 
have  extended  the  way,  being  limited  by 
the  terms  of  the  implied  grant,  and  pre- 
cludes the  supposition  that  the  interme- 
diate grantee  had  never  exercised  all  the 
rights  contained  in  his  grant.  Therefore 
the  holding  is  not  authority  against  the 
proposition. 

But  the  government  or  state  in  disposing 
of  public  domains  cannot  be  taken  as  the 
common  grantor.  Bully  Hill  Copper  Min. 
&  Smelting  Co.  v.  Bruson,  4  CaL  App.  180, 
87  Pac  237;  Pearne  v.  Coal  Creek  Min.  A 
Mfg.  Co.  90  Tenn.  619,  185  S.  W.  402. 

The  doctrine  that  the  extent  of  the  right 
of  way  by  necessity  is  limited  by  the  ne- 
cessity which  creates  it,  and  cannot  be  ex- 
tended to  suit  the  convenience  of  the  owner 
beyond  what  is  actually  necessary  (see  14 
Cyc.  1202),  is  not  necessarily  inconsistent 
with  the  principle  here  considered,  since 
that  doctrine,  like  the  holding  in  Morse  v. 
Benson,  supra,  is  a  limitation  upon  the 
extent  of  the  implied  grant  at  its  inception, 
and  does  not  prevent  a  remote  grantee  from 
obtaining  all  the  rights  that  can  be  pre- 
sumed to  have  passed  by  the  implied  grrant. 

J.  W.  M. 
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the  owner  over  whose  land  the  way  is 
elaimed. 

Woolridge  v.  Caughlin,  46  W.  Va.  348; 
10  Am.  &  Eng.  Enc.  Law,  409;  Kelly  v. 
Dunning,  43  N.  J.  Eq.  63,  10  Atl.  276; 
Washb.  Easements,  §  586;  Shaver  v.  Edgell, 

48  W.  Va.  509,  37  S.  E.  664;  Patton  v. 
guarrier.  18  W.  Va.  447;  Scott  v.  Beutel, 
23  Gratt.  1;  Hardy  v.  McCullough,  23 
Gratt.  251 ;  Kuhlman  v.  Hecht,  77  111.  570. 

There  is  no  presignption  of  grant  where 
other  outlet  is  possible. 

Eingsley  v.  Gouldsborough  Land  Improv. 
Co.  86  Me.  279,  25  L.R.A.  502,  29  Atl.  1074. 

Necessity  does  not  create  a  way,  but 
merely  furnishes  evidence  of  the  real  in- 
tention of  the  parties  through  whose  agency 
the  alienation  is  effected.  The  facts  and 
conditions  surrounding  the  original  dlvi- 
fion  of  the  Banks  estate  do  not  warrant 
the  presumption  that  an  implied  grant 
was  made. 

Boyd  V.  Woolwine,  40  W.  Va.  282,  21 
S.  E.  1020. 

At  the  time  of  severance,  necessity  for 
war  must  exist. 

Janes  v.  Jenkins,  34  Md.  1,  6  Am.  Rep. 
300;  Seymour  v.  Lewis,  13  N.  J.  Eq.  439, 
78  Am.  Dec..  108;  Central  R.  Co.  v.  Valen- 
tine, 29  N.  J.  L.  561 ;  De  Luze  v.  Bradbury, 
25  N.  J.  Eq.  70;  Cannon  v.  Boyd,  73  Pa. 
179. 

The  uses  for  which  the  land  was  used 
at  the  time  govern. 

London  v.  Riggs,  L.  R.  13  Ch.  Div.  798, 

49  L.  J.  Ch.  N.  S.  297,  42  L.  T.  N.  S.  580, 
28  Week.  Rep.  610,  44  J.  P.  346 ;  Washb. 
Easements,  163;  McDonald  v.  Lindall,  3 
Rawle,  492;  Valley  Falls  Co.  v.  Dolan,  9 
R.  I.  489;  Cooper  v.  Maupin,  6  Mo.  625, 
35  Am.  Dec.  456;  Lankin  v.  Terwilliger,  22 
Or.  97,  29  Pac.  268;  Schmidt  v.  Quinn,  136 
Mass.  575;  Gayford  v.  Moffatt,  L.  R.  4  Ch. 
133;  Myers  v.  Dunn,  49  Conn.  71;  Mead 
T.  Anderson,  40  Kan.  203,  19  Pac.  708; 
Vossen  v.  Dautel,  116  Mo.  379,  22  8.  W. 
734;  Palmer  v.  Palmer,  71  Hun,  30,  24  N. 
Y.  Supp.  613;  Bayley  v.  Great  Western  R. 
Co.  L.  R.  26  Ch.  Div.  452,  51  L.  T.  N.  S. 
337;  Deo  v.  King,  73  Vt.  375,  50  Atl.  1109; 
Elliott  V.  Rhett,  5  Rich.  L.  406,  57  Am. 
Dec.  750;  Kelly  v.  Dunning,  43  N.  J.  Eq. 
63,  10  Atl.  276;  Shaver  v.  Edgell,  48  W. 
Va,  509,  37  S.  E.  664;  Buss  v.  Dyer,  126 
Mass.  287;  Randall  v.  McLaughlin,  10 
Allen,  366;  Carbrey  v.  Willis,  7  Allen,  364, 
83  Am.  Dec.  688;  Murray  v.  Ealy,  — 
Tenn.  — ,  57  S.  W.  412;  Patton  v.  Quarrier, 
18  W.  Va.  447 ;  Scott  v.  Beutel,  23  Gratt.  1. 

In  case  of  doubt  as  to  whether  the  grant 
would  be  enforced  by  implication,  the  con- 
struction by  the  original  parties  to  the 
grant  should  determine  the  matter. 

Glenn  v.  Augusta  Perpetual  BIdg.  k  L. 
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Co.  99  Va.  695,  40  S.  E.  25;  Bank  of  Old 
Dominion  v..  McVeigh,  32  Gratt.  530;  Knick 
V.  Knick,  76  Va.  12;  Grubb  v.  Burford,  98 
Va.  553,  37  S.  E.  4;  King  v.  Norfolk  &  W. 
R.  Co.  99  Va.  625,  39  S.  E.  701;  Titchenell 
V.  Jackson,  26  W.  Va.  460;  Heatherly  v. 
Farmers'  Bank,  31  W.  Va.  70,  5  S.  E.  764. 

Poffenbarger,  P.,  delivered  the  opinion 
of  the  court: 

This  bill,  filed  to  vindicate  the  plaintiff's 
alleged  right  to  a  way  over  the  land  of 
the  defendant,  claimed  as  a  public  one,  a 
private  one  by  prescription,  and  a  private 
one  by  necessity,  must  be  sustained,  if  at 
all,  upon  the  last  theory,  since  the  evidence 
wholly  fails  to  sustain  either  of  the  other 
two.  The  appeal  is  from  a  decree  dismiss- 
ing the  bill. 

The  way  in  question  is  a  short  one,  only 
322  feet  in  length,  leading  from  the  plain- 
tiff's 4.5-acre  lot  through  the  land  of  the 
defendant  to  a  public  road.  This  lot  and 
the  road  are  on  two  separate  tracts  of 
land  which  at  one  time  constituted  a  por- 
tion of  a  still  larger  tract  owned,  prior  to 
the  year  1831,  by  Henry  Banks  under  a 
patent  issued  by  the  state  of  Virginia  De- 
cember 6,  1794.  This  large  tract,  contain- 
ing 12,300  acres,  was  divided  into  lots,  and 
sold  in  1831  and  1832,  John  Bowyer  be- 
coming the  purchaser  of  lot  No.  16,  and 
Samuel  Blake  of  lot  No.  21,  containing, 
respectively,  150  acres  and  497  acres.  Tbe 
plaintifi^s  4.5-acre  lot  is  a  portion  of  the 
former.  At  the  time  of  this  division  a 
public  road  ran  through  lot  No.  15,  but 
there  was  none  through  lot  No.  21.  The 
portion  of  lot  No.  15  out  of  which  plain- 
tiff's small  lot  was  taken  was  cut  off  from 
the  public  thoroughfare  by  a  cliff  so  high 
and  steep  as  to  render  it  impossible  to  go 
over  it  without  very  great  expense.  This 
portion  containing  about  30  acres  lies  about 
400  or  500  feet  lower  than  the  table  land 
on  which  the  residue  of  the  tract,  through 
which  the  road  ran,  is  situated.  Above 
and  below  the  cliff  the  mountain  side  is 
very  steep,  and  the  cliff  itself  is  nearly 
perpendicular,  and  100  feet  high.  The 
plaintiff's  title  goes  back  regularly  to  the 
deed  to  John  Bowyer,  and  that  of  the  de- 
fendant to  the  deed  to  Samuel  Blake.  The 
portion  of  lot  No.  16  lying  below  the  cliffs, 
excluding  the  plaintiff's  4.6  acres,  is  owned 
in  small  lots  by  the  heirs  of  one  Wood, 
and  is  unimproved.  The  plaintiff  obtained 
his  lot  in  1905,  and  erected  a  butcher  shop 
thereon.  Later  he  put  up  a  substantial 
building  for  residence  and  mercantile  pur- 
poses. Until  that  time  he  had  been  per- 
mitted to  use  the  way  claimed  by  him  out 
to  the  county  road  constructed  on  the  ad- 
jacent land,  lot  No.  21,  long  after  the  di- 
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vision  of  the  Banks  land.  About  the  time 
of  the  completion  of  the  building,  the  de- 
fendants obstructed  the  road,  and  denied 
him  the  right  of  use  thereof. 

When  Effie  and  Frank  Roach,  the  heirs  of 
Woods,  conveyed  this  4.5-acre  lot  to  the 
plaintiff,  more  than  sixty  years  had  elapsed 
from  the  date  of  the  division  of  the  Banks 
survey  and  conveyances  of  its  several  parts. 
They  conveyed,  not  a  small  lot  out  of  a 
larger  one,  but  all  that  had  been  assigned 
to  them  in  the  partition  of  the  Woods  es- 
tate. Hence,  it  cannot  be  said  that  at  the 
date  of  this  grant  there  was  a  grant  by 
implication,  on  the  ground  of  necessity,  of 
a  right  of  way  through  their  remaining 
lands.  They  had  none.  If,  however,  there 
was  a  way  of  necessity  included  in  the 
partition  among  the  Woods  heirs,  which 
became  appurtenant  to  this  4.5-acre  lot, 
the  deed  to  that  lot  to  the  plaintiff  may 
have  carried  it.  But,  as  the  partitioned 
land  did  not  extend  to  the  public  road  in 
question,  that  way  would  avail  plaintiff 
nothing.  To  sustain  his  claim,  it  becomes 
necessary  to  go  back  to  the  division  of  the 
Banks  land  in  the  years  1831  and  1832. 

Whether  an  owner  of  land  can  go  back 
beyond  the  deed  of  the  immediate  grantee, 
to  the  common  source  of  title,  however  re- 
mote it  may  be,  and  claim  a  way  by  ne- 
cessity as  appurtenant  to  the  land,  is  a 
vital  and  far-reaching  question  in  the  case. 
The  authorities  uniformly  hold  there  must 
have  been  at  some  time  privity  of  title. 
There  cannot  be  a  way  of  necessity  over 
the  land  of  a  stranger  to  the  title.  Linken- 
hoker  v.  Graybill,  80  Va.  835;  Kimball  v. 
Cochecho  R.  Co.  27  N.  H.  448,  59  Am. 
Dec.  387;  Pomfret  v.  Ricroft,  1  Wms. 
Saund.  323,  10  Eng.  Rul.  Cas.  16;  23  Am. 
&  Eng.  Enc.  Law,  17.  Mr.  Sergeant  Wil- 
liams's note  6  to  Pomfret  v.  Ricroft  asserts 
the  right  to  go  back  to  unity  of  possession 
and  title,  however  remote.  It  says:  "If 
the  origin  of  a  way  of  necessity  cannot  any 
longer  be  traced,  but  the  way  has  been 
used  without  interruption,  it  must  then  be 
claimed  as  a  way,  either  by  grant  or  pre- 
scription, according  to  the  circumstances  of 
the  case.  Where  the  fact  is  that  there 
existed  at  one  period  an  unity  of  posses- 
sion, it  must  then  be  claimed  as  a  way 
by  grant."  The  principle  and  conclusion 
intimated  in  this  note  have  been  embodied 
in  actual  decisions.  In  Logan  v.  Stogsdale. 
123  Ind.  372,  8  L.R.A.  58,  24  N.  E.  135, 
the  court,  after  very  thorough  considera- 
tion of  the  authorities,  upheld  the  claim 
to  a  right  of  way  asserted  on  the  ground 
of  necessity,  by  going  back  to  a  remote 
common  grantor,  citing  Taylor  v.  War- 
naky,  55  Cal.  350.  The  following  is  taken 
from  the  opinion:  "The  decision  in  the 
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case  referred  to  is  sustained  by  the  doc- 
trine maintained  by  the  ancient  and  mod- 
em authorities,  that  the  original  grantor 
grants,  as  appurtenant  to  the  parcel  ex- 
pressly conveyed,  a  way  which  will  enable 
his  grantee  to  obtain  access  to  the  corpo- 
real property  expressly  conveyed  to  him. 
Both  the  corporeal  property  and  the  incor- 
poreal right  pass  from  the  grantor  at  the 
same  time, — one  as  the  inseparable  incident 
of  the  other, — and  a  .  subsequent  grantee 
must  necessarily  take  the  land  conveyed  to 
him  subject  to  the  burden  created  by  the 
implied  grant."  The  character  and  weight 
of  the  considerations  upon  which  this  im- 
plication rests  argue  strongly  the  correct- 
ness of  the  theory  of  the  decisions  here 
referred  to.  Land  without  means  of  access 
is  practically  valueless.  No  feasonable  use 
can  be  made  of  it,  and  it  has  no  market 
value.  The  presumption  of  intent  on  the 
part  of  the  parties  to  the  conveyance,  to 
provide  a  means  of  access,  is  so  strong  for 
this  reason,  that  the  contrary  thereof  can 
hardly  be  supposed.  This  brings  the  im- 
plied grant  within  a  well-settled  principle 
of  construction  and  interpretation  of  con- 
tracts. 

That  the  land  was  in  a  state  of  nature 
at  the  date  of  the  division  of  the  Banks 
land,  and  there  was  no  road  on  lot  No.  21, 
nor  any  occasion  for  an  outlet  in  that  di- 
rection for  a  number  of  years  thereafter, 
are  asserted  and  relied  upon  as  inconsistent 
with  a  presumption  of  intent  to  grant  the 
way  in  question.  These  circumstances  are 
not  broad  enough  in  their  scope  to  pre- 
clude it.  The  parties  may  well  be  pre- 
sumed to  have  contemplated  such  condi- 
tions as  the  future  was  likely  to  bring 
forth.  This  principle  is  asserted  in  Uhl  v. 
Ohio  River  R.  Co.  47  W.  Va.  59,  34  S.  E. 
934,  20  Mor.  Min.  Rep.  263,  in  which  the 
following  is  quoted  from  Jones  on  Ease- 
ments, §  323:  "The  prevailing  view  in  this 
country  is  that  a  way  of  necessity  is  not 
limited  to  such  use  of  the  land  as  was 
actually  made  or  contemplated  at  the  time 
of  the  conveyance,  but  is  a  way  for  any 
use  to  which  the  owner  may  lawfully  put 
the  granted  land  at  any  time."  In  that 
case  Judge  Brannon  said:  "Though  such 
a  use  of  that  crossing  may  not  have  been 
dreamed  of  at  the  date  of  the  deed,  yet 
the  crossing  was  for  use  for  any  purpose 
which  might  thereafter  be  called  for  in  the 
conveyance  from  the  land  of  its  products, 
— ^whether  a  wagon  carrying  wheat  or  coal, 
or  a  pipe  or  other  appropriate  means  of 
carrying  gas, — so  it  did  not  practically  im- 
pair the  use  of  the  right  of  the  railroad 
to  use  its  track.**  The  principle  thus  ap- 
plied necessarily  includes,  or  accords  with, 
what  has  been  said  in  the  preceding  para- 
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graph.  A  way  of  necessity  springs  out  of 
the  deed  at  the  date  of  the  grant,  and  be- 
comes appurtenant  to  the  granted  estate. 
If  it  includes  such  a  way  as  is  necessary 
for  any  purpose  to  which  the  land  may 
thereafter  be  adapted,  and  becomes  appur- 
tenant and  attaches  to  the  subsequent 
grant,  when  the  occasion  for  a  broader  use 
of  the  adjacent  land  or  a  heavier  burden 
thereon  arises,  the  right  to  it  is  found  in 
the  remote  conveyance.  In  the  case  just 
referred  to,  there  was  an  express  grant  of 
a  right  of  way,  but  not  such  a  way  as 
afterwards  became  necessary  to  the  full  en- 
joyment of  the  land,  and  the  court  held 
aach  larger  grant  had  been  made  by  im- 
plication. If  a  remote  grant  by  implica- 
tion can  be  invoked  to  enlarge  a  way  ex- 
pressly granted,  no  reason  is  perceived  why 
recourse  cannot  be  had  to  one  for  a  way 
of  necessity  by  implication  for  property 
which  at  the  time,  owing  to  its  position 
and  the  surrounding  circumstances,  was  un- 
occupied, and  in  connection  with  which  no 
road  was  actually  used.  According  to  the 
U?al  theory,  a  way  of  necessity  is  granted 
for  any  and  all  purposes  for  which  the 
lanri  is  adapted,  and,  if  the  grantee  has  at 
the  time  of  the  grant  occasion  for  an  outlet 
and  demands  it,  he  can  enforce  the  right, 
it  is  therefore  a  right  appurtenant  to  the 
land,  and,  having  become  fixed,  it  goes  to 
subsequent  grantees. 

As  to  whether  physical  obstruction  to 
accpss  to  land,  such  as  the  insurmountable 
"liff  standing  between  the  plaintiff's  lot  and 
the  public  road  on  the  table  land  within 
the  boundary  of  lot  No.  15,  will  sustain 
an  implication  of  a  grant  of  a  way  of 
cecessity,  the  authorities  are  in  conflict, 
>ome  saying  the  grantee  cannot  have  a 
right  of  way.  out  over  the  adjacent  land 
of  the  grantor,  if,  by  any  means,  no  matter 
at  what  cost,  he  can  get  out  over  his  own 
land;  while  others  say  necessity  within  the 
meaning  of  the  terms  as  it  is  used  in  the 
law  of  contracts  suffices.  The  latter  class 
of  cases  seems  to  accord  with  reason  and 
the  considerations  upon  which  the  rule 
rests.  If  the  cost  of  the  construction  of  a 
right  of  way  or  road  out  over  a  man's  own 
land  would  exceed  the  value  of  the  land 
itself,  or  be  greatly  disproportionate  there- 
to, it  may  well  be  supposed  such  means  of 
access  was  not  within  the  contemplation 
M  the  parties,  and  that  a  way  out  over 
the  land  of  the  gi^ntor  was  contemplated. 
That  a  road  over  the  adjacent  land  of  the 
grantor  is  more  convenient,  and  could  be 
constructed  at  a  lighter  cost  than  one  over 
the  grantee's  own  land,  will  not  sustain 
»  grant  of  such  right  on  the  theory 
of  necessity,  of  course,  but,  if  it  is  prac- 1 
ticallv  impossible  to  get  out  over  the ' 
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grantee's  own  land,  there  is  as  clear  a  case 
of  necessity,  within  the  reasonable  meaning 
of  the  term,  as  if  it  were  surrounded  by 
adjacent  land  of  strangers;  for,  in  the  lat- 
ter case,  a  right  of  way  can  generally  be 
secured  if  a  sufficient  amount  of  money  is 
offered  for  it,  just  as  a  road  can  be  mad^i 
up  such  a  cliff  as  is  described  here  by  the 
expenditure  of  an  amount  of  money  wholly 
disproportionate  to  the  value  of  the  land, 
and  so  great  the  grantee  cannot  be  sup- 
posed ever  to  have  intended  to  burden  him- 
self with  it.  Logically,  it  is  the  necessity 
that  gives  rise  to  a  grant  by  implication, 
not  the  character  or  form  or  occasion 
thereof.  Very  few,  if  any,  of  the  cases  in 
which  it  has  been  held  that  a  way  of  ne- 
cessity does  not  exist  when  a  man  can  get 
to  his  own  property  through  his  own  land, 
and  that  steepness  or  narrowness  of  the 
way  does  not  prevent  it,  presented  such  as 
the  situation  we  have  here.  In  practically 
all  of  them  the  grantees  had  sought  ways 
out  over  the  grantors'  lands  on  the  ground 
of  convenience  and  economy  only.  Such 
was  the  case  of  Shaver  v.  Edgell,  48  W. 
Va.  502,  37  S.  E.  664.  Of  the  evidence  in 
that  case  Judge  Brannon  said:  "It  shows 
that  his  land  runs  a  long  distance  along 
the  public  highway,  and  there  is  no  ob- 
struction of  access  to  it,  save  some  tolera- 
bly steep  ground,  and  that  a  very  usable 
road  can  be  made  to  the  highway  at  small 
expense,  ranging  from  $5  up  to  $60,  ac- 
cording to  different  witnesses,  the  most  re- 
liable putting  the  cost  at  $15  or  $20."  In 
cases  like  this  the  courts  have  jsaid  there 
need  not  be  an  absolute  physical  obstruc- 
tion. The  following  text  from  Jones  on 
Easements,  §  316,  is  well  sustained  by  au- 
thority: "The  word  is  to  have  a  reason- 
able and  liberal  interpretation.  The  way 
must  be  reasonably  necessary.  If  it  were 
limited  to  an  absolute  physical  necessity, 
a  way  could  not  be  implied  if  another  way 
could  be  made  by  any  amount  of  labor  and 
expense,  or  by  any  possibility.  If,  for  ex- 
ample, the  property  conveyed  were  worth 
but  $1,000,  it  would  follow  from  this  con- 
struction that  the  .  purchaser  would  not 
have  a  right  of  way  over  the  intervening 
piece  as  appurtenant  to  the  land,  provided 
he  could  make  another  way  at  an  expense 
of  $100,000."  See  Pettingill  v.  Porter,  8 
Allen,  1,  85  Am.  Dec.  671;  Smith  v.  Griffin, 
14  Colo.  429,  23  Pac.  905;  Oliver  v.  Pit- 
man, 98  Mass.  46;  Schmidt  v.  Quinn,  136 
Mass.  675;  Paine  v.  Chandler,  134  N.  Y. 
385,  19  L.R.A.  99,  32  N:  E.  18;  Goodall  v. 
Godfrey,  53  Vt.  219,  38  Am.  Rep.  671; 
O'Rorke  v.  Smith,  11  R.  I.  259,  23  Am. 
Rep.  440. 

Applying    the    foregoing    principles    and 
authorities,  we  think  the  plaintiff  is  enti- 
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tied  to  a  way  of  necessity.  The  practi- 
cability of  a  way  by  a  different  course  is 
relied  upo^,  but,  as  it  too  would  pass  over 
a  portion  of  lot  No.  21,  and  be  very  in- 
convenient as  compared  with  the  road 
plaintiff  now  uses,  the  fact  constitutes  no 
defense. 

The  decree  complained  of  will  be  re- 
versed, and  the  injunction  reinstated  and 
perpetuated. 

Robinson  and  Lynch,  JJ.»  dissent. 

Petition  for  rehearing  denied  May  29, 
1913. 


OREGON  SUPREME   COURT. 

C.  H.  NOBLE,  Respt., 

V. 

BEEMANSPAULDING-WOODWARD 
COMPANY  et  al., 

and 

MILTON  G.  SMITH,  Appt. 

(—  Or.  —,  131  Pac.  1006.) 

Bills  and  notes  —  guarantor  —  rights 
against   accommodation   makers. 

1.  One  wlio,  after  the  note  of  a  corpora- 
tion has  been  signed  by  stockholders  as 
accommodation  makers,  places  his  guaranty 
on  the  back,  may,  under  the  negotiable  in- 
strument act,  recover  from  such  accommo- 
dation makers  in  case  he  is  compelled  to 
pay  the  note. 

Trial  —  ignoring  issue. 

2.  An  issue  raised  by  an  answer,  which 
is  contrary  to  the  other  pleadings  and  the 
testimony,  may  be  ignored  in  the  findings. 

Bills  and  notes  —  guarantor  —  assent 
to  assignment  for  creditors  —  effect 
as  to  accommodation  maimer. 

3.  A  guarantor  of  a  corporation  note 
cannot,  before  he  pays  anything  on  his 
guaranty,  agree  to  an  assignment  by  the 
corporation  for  creditors  which  will  re- 
lease the  obligation  to  him  of  an  accommo- 
dation maker. 

Pleading  —  supplemental  answer  — 
Judgment  against  codefendant. 

4.  One  of  several  accommodation  makers 
of  a  note  who  wishes  to  take  advantage  of 
the  entry  of  a  judgment  by  default  against 
a  comaker  after  the  joining  of  issue  in  a 
proceeding  against  himself,  must  file  a  plea 
setting  up  such  fact  under  a  statute  per- 
mitting a  defendant  to  make  a  supplemen- 
tal answer  or  reply  alleging  facts  material 
to  the  cause  occurring  after  the  former  an- 
swer or  reply. 

, 

Note.  —  For  rights  inter  se  of  accommo- 
dation   parties    to    commercial    paper,    see 
note   to   Porter   v.   Uuie,   28   L.R.A.(N.S.) 
1039. 
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Bills  and  notes  —  comalier  *  joint  lia- 
bility —  effect  of  Judgment  against 
comalcer. 

5.  An  accommodation  maker  of  a  note 
containing  a  joint  promise  to  pay  cannot 
defeat  an  action  against  himself  by  a  guar- 
antor, because  a  judgment  has  been  taken 
against  a  comaker. 

Same  —  suit  by  guarantor  —  attorneys' 
fees. 

6.  A  guarantor  of  a  note  wliieh  he  is 
compelled  to  pay  is  not  entitled  to  the 
benefit  of  a  provision  in  the  note  for  pay- 
ment of  attorneys'  fees  in  an  action  against 
an  accommodation  maker,  although  the 
statute  provides  that  when  the  instrument 
is  paid  by  a  person  secondarily  liable,  it 
is  not  discharged,  but  the  party  by  paying 
is  remitted  to  his  former  rights  as  regards 
all  prior  parties. 

Interest  —  note  *  payment  by  guaran- 
tor. 

7.  A  guarantor  who  pays  the  note  is  en- 
titled to  interest  at  the  statutory  rate  only, 
regardless  of  the  rate  provided  for  in  the 
note. 

(Bean,  J.,  dissents.) 

(April  29,  1913.) 

APPEAL  by  defendant  Smith  from  a  judg- 
ment of  the  Circuit  Court  for  Mult- 
nomah County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  amount  of  a 
note  which  plaintiff  was  compelled  to  pay 
for   defendants.     Modified. 

Statement  by  Burnett,  J.: 

About  March  30,  1908,  the  Beeman- 
Spaulding- Wood  ward  Company,  hereinafter 
called  the  corporation,  applied  to  the  Hi- 
bernia  Savings  Bank,  to  be  called  the  bank, 
for  a  loan  of  $2,500.  The  bank  officers  drew 
up  a  note  of  that  date,  of  which  here  fol- 
lows a  copy: 

$2,600.  Portland,  Or.,  March  30,  1908. 
On  demand,  after  date,  without  grace,  I 
promise  to  pay  to  the  order  of  Hibernia  Sav- 
ings Bank  at  the  Hibernia  Savings  Bank,  of 
Portland,  Oregon,  twenty»-five  hundred  dol- 
lars in  gold  coin  of  the  United  States  of 
America,  with  interest  at  the  rate  of  8  per 
cent  per  annum  from  date  until  paid;  value 
received.  Interest  payable  quarterly,  and  if 
not  so  paid  the  whole  sum,  both  principal 
and  interest,  to  become  immediately  due  and 
collectible  at  the  option  of  the  holder  of  this 
note;  and  I  further  agree  to  pay  all  taxes 
and  assessments  which  may  be  levied  or  as- 
sessed to  the  holder  of  this  note  on  ac- 
count thereof;  and  in  case  suit  or  action 
is  instituted  to  collect  this  note  or  any  por- 
tion thereof,  I  promise  to  pay  such  addi- 
tional sum  as  the  court  may  adjudge  rea- 
sonable, as  attorneys'  fees  in  said  sui^  qjc 
action. 
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This  note  waa  signed  by  the  corporation 
and  forwarded  by  the  bank  to  its  corre- 
spondent at  Seattle,  Washington,  with  this 
writing  on  the  back,  to  be  presented  to  the 
plaintiff  there  for  his  signature:  "For  value 
received,  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  any  time 
thereafter,  with  interest  at  8  per  cent  per 
annum  until  paid,  and  hereby  waive  de- 
mand, protest,  and  notice  of  nonpayment, 
and  consent  that  the  payment  of  this  note 
mav  be  extended  from  time  to  time  with- 
out  affecting'  my  liability  thereon."  Noble 
refused  to  sign  the  writing  last  above 
quoted  unless  the  defendants  Julius  Beeman, 
Lewis  V.  Woodward,  and  M.  G.  Smith,  who 
were  members  of  the  corporation,  would  sign 
the  note  as  makers,  and  it  was  returned  to 
the  bank.  The  three  individual  defendants 
then  signed  the  note,  which  was  again  sent 
to  Seattle,  where  Noble  signed  the  writing 
O'l  the  back,  and,  after  again  receiving  it,  the 
Itank  paid  to  the  corporation  $2,500,  the 
principal  of  the  note.  It  is  admitted  by  all 
tartius  that  this  money  was  borrowed  by 
xho  corporation  for  its  own  use,  and  that 
neither  the  plaintiff  nor  any  of  the  indi- 
vidual defendants  received  any  of  it,  though 
tlie  latter  were  members  of  the  corporation. 
The  interest  was  paid  to  March  30,  1009. 

The  complaint  sets  out  the  note  and  the 
writing  on  the  back  thereof  in  full,  alleges 
t'^e  payment  of  the  interest,  and  that,  the 
lefendants  having  failed  to  pay  the  note, 
the  bank  compelled  the  plaintiff  to  pay  the 
^ame.  and  he  did  pay  ^  it  to  the  bank  on 
April  14,  1910.  It  was  agreed  that  he 
paid  $2,700  on  that  date  to  take  up  the 
note,  and  he  alleges  that  he  has  been  and 
now  is  the  owner  and  holder  thereof.  It  is 
charged  also  that,  by  the  terms  of  the  note, 
the  defendants  promised  and  agreed  to  pay 
the  bank  the  sum  of  $2,500  on  demand,  but 
t.iat.  although  demand  was  made  upon  them 
ty  the  bank,  they  had  refused  to  pay  the 
^me  or  any  part  thereof;  that  the  plain- 
tiff never  received  any  of  the  proceeds  of 
the  note,  but  indorsed  the  same  as  stated 
for  the  accommodation  of  the  defendants 
and  to  enable  them  to  procure  a  loan  of 
?2^00  from  the  bank.  It  is  also  averred 
that  the  plaintiff  was  compelled  to  employ 
a  firm  of  attorneys  to  bring  an  action  upon 
the  note,  and  agreed  to  pay  them  a  reason- 
able attorneys'  fee  therefor,  which  the  plain- 
tiff alleges  is  $500.  The  plaintiff  demands 
the  amount  paid  by  him  on  the  note,  to- 
gfther  with  interest  at  the  rate  of  8  per 
cpnt  per  annum  from  April  14,  1910,  and 
fcr  $500  attorneys*  fees.  The  summons  was 
ftired  on  the  corporation  and  the  defend- 
ant Woodward  respectively  May  5,  1910, 
and  May  10,  1910,  but  neither  of  them 
answered.  It  was  served  upon  the  defend- 
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ant  Smith  May  20,  1910,  and  he  is  the  only 
person  who  answered  in  the  action.  The 
first  answer  was  filed  May  28,  1910.  On 
October  13th  of  that  year,  summons  having 
been  served  upon  the  defendant  Beeman  by 
publication,  his  default  was  entered  and 
judgment  taken  against  him  for  the  sum 
demanded  in  the  original  complaint.  On 
December  23d  Smith  filed  an  amended  an- 
swer, upon  which  the  case  was  tried.  He 
admitted  the  execution  of  the  promissory 
note  set  out  in  the  complaint,  but  says 
that  he  executed  it  only  as  surety  for  the 
corporation  and  without  any  consideration 
to  himself  whatever.  The  execution  and 
indorsement  of  the  plaintiff's  written  guar- 
anty of  payment  of  the  note  as  inducement 
to  the  bank  to  loan  money  to  the  corpo- 
ration is  also  admitted,  but  Smith  denies 
that  it  was  an  inducement  to  the  bank  to 
loan  money  to  anyone  except  the  corpora- 
tion. The  answer  concedes  that  the  bank 
compelled  the  plaintiff  to  pay  the  note  on 
April  14,  1910,  but  denies  that  he  is  the 
owner  or  holder  of  it,  or  as  such  is  in  pos- 
session thereof.  The  employment  of  the  at- 
torneys and  the  necessity  therefor,  the  rea- 
sonableness of  the  fee  of  $500,  or  any  other 
sum,  are  all  challenged  by  the  answer.  Fur- 
ther answering  the  complaint.  Smith  avers, 
in  substance,  that  the  $2,500  included  in  the 
note  of  March  30,  1908,  was  loaned  to  and 
received  by  the  corporation  for  its  sole  ben- 
efit, and  no  part  of  the  same  was  ever  re- 
ceived or  used  by  Smith;  that  he  signed  the 
note  as  surety  only  for  the  accommodation 
of  the  corporation  and  without  any  consid- 
eration whatsoever;  and  that  the  plaintiff 
both  before  and  at  the  time  he  executed  said 
written  guaranty  of  payment  of  the  note, 
and  at  the  time  he  paid  the  same  on  April 
14,  1910,  had  full  knowledge  and  notice  and 
well  knew  that  said  $2,500  was  being  loaned 
to  the  corporation  alone  for  its  sole  and  ex- 
clusive use,  and  that  this  defendant  signed 
said  promissory  note  as  a  surety  only.  As  a 
second  defense  Smith  avers  substantially 
that  the  corporation  borrowed  said  sum  of 
$2,500  from  the  plaintiff  for  its  own  use  and 
benefit  alone,  and  gave  the  note,  signed  by 
itself  as  principal  and  by  the  other  defend- 
ants as  sureties,  to  secure  payment  of  the 
same,  and  that,  knowing  all  this,  the  plain- 
tiff did  on  or  about  August  2,  1909,  duly 
enter  into  an  agreement  with  the  corpora- 
tion and  its  other  creditors  that  it  should 
assign  all  its  property  to  S.  C.  Spencer 
in  trust  for  the  benefit  of  all  said  creditors 
to  dispose  of  and  convert  the  same  into 
money,  and,  after  deducting  his  necessary 
expenses  in  that  behalf,  to  divide  and  dis- 
tribute the  residue  among  said  creditors 
pro  rata  in  full  payment  of  their  claims 
against  the  corporation,  and  that  said  as- 
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signment  of  the  assets  of  the  corporation  to 
Spencer  should  release  the  corporation  from 
all  liability  on  account  of  all  claims  of  its 
said  creditors  against  it.    He  further  states 
that,  in  accordance  with  this  agreement  and 
with  plaintiff's  assent  thereto,  tlie  corpora- 
tion, transferred   all    its   property   to  Spen- 
cer,  who   has   converted   and    is   converting' 
the   same    into   monev    in   execution   of   th 
agreement,  and  that  by  reason  of  the  prem 
ises  Smith  is  released  and  discharged  fro 
all  obligations  or  liability  on  the  note.    Th 
amended  answer  of  Smitli  was  traversed  b 
the  reply. 

The  cause  was  tried  before  the  court  with- 
out a  jury,  and  the  judge  found  facts  sub- 
stantially according  to  the  allegations  of  the 
complaint,  and  in  addition  tliercto  found 
that  Smith  signed  the  note  as  surety  only, 
receiving  no  part  of  the  proceeds  of  the  loan 
nor  any  consideration  for  signing  it,  and 
that  he  executed  the  same  only  as  an  accom- 
modation maker  for  the  corporation.  The 
judge  also  made  this  finding:  "That  on 
or  about  August  2,  1909,  the  corporation 
turned  all  of  its  assets  over  to  S.  C.  Spen- 
cer in  trust  for  the  benefit  of  the  creditors 
of  the  corporation,  and  that  said  Spencer 
was  to  reduce  the  assets  of  said  corporation 
to  money  and  take  out  his  reasonable 
charges  and  expenses  therefor  and  in  con- 
nection therewith,  and  pay  the  creditors  of 
the  corporation  pro  rata  out  of  the  net 
amount  realized,  so  that  the  creditors  of 
the  corporation  w^ould  receive  said  pro 
rata  share  in  full  of  their  claims  against 
it,  and  that  a  large  number  of  the  creditors 
of  the  corporation  signed  this  agreement 
with  said  Spencer,  but  that  the  plaintiff 
herein  never  did  sign  it;  that  said  Spencer 
entered  upon  the  duties  of  his  trust  and  has 
reduced  some  of  the  assets  to  cash,  but  that 
he  never  paid  said  plaintiff  anything  for  or 
on  account  of  the  note  herein  nor  anything 
to  the  Hibernia  Savings  Bank.'*  The  an- 
swering defendant  made  various  objections 
to  the  findings  of  the  court,  but  the  one- 
principally  relied  upon  is  to  the  effect  that 
it  was  not  determined  by  the  court  whether 
the  plaintiff  assented  to  or  became  bound 
by  the  agreement  between  the  corporation 
and  its  creditors  and  the  transfer  of  its 
assets  to  Spencer  as  trustee  in  accordance 
therewith.  The  court  disregarded  all  the 
objections  to  the  findings  and  entered  judg- 
ment against  Smith  for  $2,700,  with  inter- 
est at  8  per  cent  per  annum  from  April 
14,  1910,  and  $275  attorneys'  fees, "  with 
costs  and  disbursements.  From  this  judg- 
ment the  defendant  Smith  appeals. 


Messrs.  AVilbur,  Spencer  &  Dibble  and 
S.  C.  Spencer  for  respondent. 


Messrs.  AVatson  &  Bceknian,  with  Mr. 
K.  B.  Watson  for  appellant. 
46  L.R.A.(N.S.) 


'Burnett,  J.,  delivered  the  opinion  of  the 

tjouri : 

,  It  may  be  conceded  that  as  to  the  bank 
the  plaintiff,  who  signed  the  writing  on  the 
back  of  the  note,  and  the  defendants  in  this 
action,  all  of  whom  signed  the  note  a^ 
makers,  were  all  directly  liable.  Such  is 
the  doctrine  taught  by  all  the  cases  cited 
in  the  defendant's  brief.  Hungerford  v. 
O'Brien,  37  Minn.  306,  34  N.  W.  161;  Hecht 
V.  Acme  Coal  Co.  19  Wyo.  10,  113  Pac.  786; 
Walter  A.  Wood  Mowing  &  Reaping  Co.  v. 
Farnham,  1  Okla.  375,  33  Pac.  867;  Roberts 
V.  Hawkins,  70  Mich.  666,  38  N.  W.  575, 
and  other  cases.  The  question,  however, 
here  to  be  determined  is  not  between  the 
bank  and  the  parties  to  this  suit,  but  it  is 
for  us  to  decide  wliat  is  the  relation  exist- 
ing between  the  plaintiff,  who  signed  the 
instrument  on  the  back  of  the  note,  on  the 
one  hand,  and  the  defendants  here,  who 
signed  as  makers,  on  the  Other.  In  the  first 
place  it  is  laid  down  in  the  case  of  Stave r 
&  Walter  v.  Locke,  22  Or.  519,  524,  17 
L.R.A.  652,  29  Am.  St.  Rep.  621,  30  Pac. 
497,  498,  that  "in  determining  the  liability 
of  a  surety  or  a  guarantor,  it  must  be  re- 
membered that  he  is  a  favorite  of  the  law. 
and  has  the  right  to  stand  upon  the-  strict 
terms  of  his  obligation  when  such  terms  are 
ascertained." 

It  is  manifest,  upon  the  face  of  the  writ- 
ings involved,  that  at  the  outset  the  parties 
intended  to  be  bound  to  the  bank  in  difTor- 
ent  capacities  for,  as  conceded  by  all  par- 
ties, Noble  refused  to  sign  the  contract  o! 
guaranty  indorsed  on  the  note,  unless  the 
individual  members  of  the  corporation,  in- 
cluding the  answering  defendant  here, 
should  themselves  sign  the  note;  anii  it  was 
only  when  the  note  was  again  presented  to 
him  with  the  signatures  of  the  individual 
defendants  as  makers  that  he  signed  as  be 
did.  Our  Negotiable  Instrument  Law  (Laws 
1899,  p.  27,  §  63)  provides:  "A  person 
placing  his  signature  upon  an  instrument 
otherwise  than  as  a  maker,  drawer,  or  ac- 
ceptor is  deemed  to  be  an  indorser,  unless 
he  clearly  indicates  by  appropriate  words 
his  intention  to  be  bound  in  some  other  ca- 
pacity." Under  this  section  it  is  plain 
that  Noble  was  not  an  indorser,  because  he 
indicated  by  the  appropriate  word  "guar- 
anty" his  intention  to  be  bound  in  that 
capacity,  and  not  as  an  indorser.  Section 
.5802  L.  O.  L.,  savs:  "An  accommodation 
party  is  one  wlio  has  signed  the  instrument 
as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for 
the  purpose  of  lending  his  name  to  some 
other  person.     Such  a  person   is  liable   on 
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the  instrument  to  a  holder  for  value,  not- 
withstanding such  holder  at  the  time  of 
taking  the  instrument  knew  him  to  be  only 
an  accommodation  party."  The  Code  has 
thus  limited  accommodation  parties  to  the 
four  classes  of  maker,  drawer,  acceptor,  or 
indorser.  True  enough  it  has  not  made  it 
unlawful  for  any  person  to  enter  into  a 
contract  of  guaranty  as  to  the  debts  of  an- 
other party,  but  by  the  law,  "the  mention 
of  one  being  the  exclusion  of  the  other," 
such  a  guarantor  is  not  an  accommodation 
party.  Although,  by  placing  his  name  only 
on  the  back  of  the  note,  Noble  would  have 
been  an  indorser,  he  clearly  excluded  him- 
self from  that  category  by  the  terms  of  the 
writing  which  he  signed,  indicating  his  in- 
tention to  be  bound  in  a  different  capacity. 
So  far  as  anything  is  concerned  in  this 
case,  the  writing  which  Noble  signed  would 
have  been  equally  efficacious  if  it  had  been 
inscribed  on  an  entirely  separate  piece  of 
paper,  with  appropriate  words  describing 
the  instrument  to  be  secured. 

Taking  Noble's  agreement  and  the  note 
together,  nothing  else  being  shown,  his  lia- 
biiitv  is  not  concurrent  wnth  that  of  those 
who  signed  the  note  as  makers,  but  succes- 
sive to  theirs,  and  this  would  be  true,  in 
the  absence  of  any  other  showing,  even  if 
Koble  had  merely  written  his  name  on  the 
back  of  the  note  before  it  was  delivered  to 
the  bank  and  the  money  advanced  thereon. 
The  law  of  this  state  says  that  "the  person 
'primarilV  liable  on  an  instrument  is  tlie 
person  who  by  the  terms  of  the  instrument 
is  absolutely  required  to  pay  the  same." 
L.  0.  L.  §  6023.  On  the  face  of  the  note 
this  is  the  liability  of  the  defendant  Smith. 
The  same  section  says  further:  "All  othei^ 
parties  are  secondarily  liable."  Even  if 
N'oble  had  merely  written  his  name  on  the 
back  of  the  note  and  thus  became  an  in- 
dorser under  the  terms  of  §  5896,  L.  O.  L. 
he  would  still  have  been  only  secondarily 
liable,  aa  respects  the  makers,  and  hence 
not  in  the  same  category  with  Smith.  But 
if  we  should  treat  Noble  as  strictly  an  in- 
dorser, and  not  a  guarantor,  as  far  as  ap- 
pears from  the  note  itself  and  its  indorse- 
ments, "it  is  the  established  rule  tliat  the 
parties  to  ordinary  commercial  paper,  nego- 
tiated for  value  in  the  regular  course  of 
business,  are  liable  to  each  other  in  succes- 
sion as  their  names  appear  upon  the  instru- 
ment; the  acceptor  of  a  bill  or  the  maker 
of  a  note  being  the  principal  debtor  and 
the  indorsers  being  liable  severally  in  the 
order  in  which  their  names  are  written. 
The  same  rule  applies  in  the  absence  of 
special  agreement  to  successive  accommoda- 
tion parties,  and  a  subsequent  a<'commo(la- 
tion  indorser,  who  has  boon  compelled  to 
meet  the  obligation,  may  maintain  an  ac- 
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tion  upon  the  instrument  against  any  prior 
accommodation  party  and  recover  the  whole 
amount  paid,  although  he  knew  that  the 
latter 's  signature  was  given  for  accommoda- 
tion merelv.  ...  It  follows  that  sue- 
cessivc  accommodation  parties,  acceptor  and 
indorser,  maker  and  indorser,  or  successive 
indorsers,  are  not  to  be  considered  as  co- 
sureties, and  therefore  they  are  not  entitled 
to  contribution  among  themselves  unless 
they  specially  agree  that  they  are  to  be 
bound  jointly,  and  not  severally;  but  where 
such  an  agreement  exists,  contribution  may 
be  enforced,  and  the  agreement  may  be 
proved  by  parol  or  may  be  evidenced  by  the 
circumstances  of  the  case.''  1  Am,  &  Eng. 
Enc.  Law,  2d  ed.  p.  356.  To  the  same  efTect 
is  the  doctrine  taught  by  the  case  of  Mont-, 
gomery  v.  Page,  29  Or.  320,  44  Pac.  689. 
There  Montgomery  had  signed  a  note  as 
maker  which  had  already  been  signed  by  a 
partnership  in  its  firm  name  and  by  the 
individual  partners.  Montgomery  was  in 
fact  a  surety,  and  at  the  same  time,  as  part 
of  the  transaction,  the  defendant  Page 
wrote  on  the  back  of  the  note  and  signed 
these  words,  '"for  value  received  I  hereby 
guarantee  the  payment  of  the  within  note," 
and,  having  been  compelled  to  pay  the  note, 
brought  an  action  against  Page,  and  alleged 
that,  at  the  time  of  the  making  of  the 
note  and  the  indorsement  by  Page,  it  was 
agreed  between  them  that,  in  case  either 
sliould  be  compelled  to  pay  tlie  note,  the 
other  would  contribute  half  of  the  amount 
required  to  be  paid.  Based  upon  such  an 
allegation,  this  court,  in  an  opinion  by  Mr. 
Justice  Wolverton,  held  that  the  agreement 
could  be  proved  by  parol,  and  could  be  relied 
upon  to  take  the  case  out  of  the  natural 
operation  of  the  law  upon  the  writings  em- 
bodied in  the  note  and  the  indorsement 
thereof.  The  contract  raised  by  operation  of 
the  law  between  the  makers  of  a  promissory 
note  and  the  indorsers  thereof  is  that  the 
liability  is  successive.  This  contract  may 
be  overcome  and  the  natural  operation  of 
the  law  be  superseded  only  by  a  special  con- 
tract between  tiie  parties  thus  bound  to  pay 
the  note. 

Turning  to  the  answer  of  the  defendant 
Smith,  we  find  it  to  be  utterly  silent  about 
anv  asreement  between  himself  and  Noble 
about  tlie  relation*  to  be  sustained  between 
each  other  as  to  the  note,  independent  of  the 
efTect  of  the  note  itself  arid  the  contract  in- 
dorsed thereon  by  Noble.  All  that  the  an- 
swer alleges  in  that  respect  is  that  Noble, 
at  the  time  he  executed  the  written  guar- 
antv  on  the  note,  knew  that  Smith  was  a 
8ur«*tv  or  an  accommodation  maker,  and  not 
a  principal.  Not  having  alleged  any  spe- 
cial ajrreenient  taking  it  out  of  the  ordi- 
nary   category,    whereby    Noble's    liability 
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would  be  subsequent  to  that  of  Smith,  the 
latter  could  not  resist  the- action  of  Noble 
against  him  on  that  point.  Moreover,  if 
this  were  an  open  question  on  the  plead- 
ings, the  trial  court  found  in  accordance 
with  the  allegations  of  the  complaint  in 
that  respect,  and  this  amounts  to  a  verdict 
which  we  cannot  disturb,  unless  we  can  af- 
firmatively say  there  is  no  evidence  to  sup- 
port it.  Evidence  of  a  nature  tending  to 
support  the  findings  of  the  court  in  this  par- 
ticular i6  found  in  the  circumstance  that 
Noble  was  a  stranger  to  the  corporation, 
while  Smith  himself  was  a  director  and  in- 
terested therein;  that  Smith  signed  as  a 
maker,  while  at  best  Noble  was  only  an 
indorser.  The  result  is  the  same  whether 
we  consider  the  matter  as  one  of  pleadings 
or  one  of  evidence. 

It  is  next  contended  that  the  assignment 
of  the  corporation's  assets  to  Spencer,  as 
trustee  under  the  agreement  of  August  2, 
1909,  constituted  a  payment  of  the  debts 
and  a  release  to  the  company  and  of  the 
sureties  as  to  all  creditors  of  the  company 
signing  an  agreement  consenting  thereto, 
and  that  the  assent  of  Noble  was  a  material 
issue  upon  which  the  court  refused  to  find. 
This  contention  is  fallacious  in  at  least  two 
features:  First,  the  answer  upon  which 
this  contention  is  based  alleges  that  the 
corporation  borrowed  the  money  directly 
from  the  plaintiff,  and  that  the  plaintiff  ac- 
cepted the  promissory  note  as  security  for 
the  payment  of  the  loan,  thus  placing  the 
plaintiff  in  the  position  of  an  original  prin- 
cipal creditor  of  the  corporation.  This  is 
manifestly  so  contrary  to  the  other  plead- 
ings of  the  parties,  as  well  as  the  testimony 
in  the  case,  that  the  court  would  have  been 
justified  in  utterly  disregarding  the  con- 
tention as  sham.  In  short,  there  is  no  tes- 
timony whatever  tending  to  show  that  the 
plaintiff  originally  loaned  the  money  to  the 
corporation.  On  the  contrary,  all  agree  that 
the  money  was  advanced  by  the  bank  on  the 
note,  signed,  as  stated  in  the  pleadings,  by 
the  defendants  here,  and  the  agreement  of 
Noble  indorsed  thereon.  Further,  the  court 
did  substantially  determine  the  issue  in  the 
fourteenth  finding  of  fact,  in  substance,  that 
a  large  number  of  the  creditors  of  the  cor- 
poration signed  the  agreement  with  Spencer 
to  convert  the  assets  of  the  corporation  into 
cash,  but  the  plaintiff  never  did  sign  the 
agreement,  and  that  nothing  has  ever  been 
paid  by  Spencer  to  the  bank  or  to  the  plain- 
tiff on  account  of  the  note.  Secondly,  what- 
ever was  done  with  Spencer  about  realizing 
upon  the  assets  of  the  concern  was  agreed 
upon  before  the  plaintiff  had  paid  anything 
on  the  note  and  while  he  was  still  either 
guarantor  or  indorser,  as  the  case  might  be. 
He  did  not,  and  could  not,  release  anything 
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ot  value  to  the  defendant  Smith,  for  lie  had 
no  control  over  the  assets  of  the  corpora- 
tion, and  was  not  in  a  position  to  exercise 
anv  control  over  them.  He  could  not  do 
anything  either  favorable  or  unfavorable  to 
Smith  in  that  connection  at  that  time,  and 
hence  it  is  immaterial  to  consider  wliethor 
he  assented  to  the  Spencer  contract  or  not. 

The  defendant  also  maintains  that  the 
default  judgment  taken  against  Beeman  op- 
erates to  release  Smith  from  any  liability; 
in  other  words,  that  it  is  a  bar  to  any  ju<]g- 
ment  against  Smith.  Prior  to  the  rendition 
of  this  default  judgment  a^iainst  Beeman, 
the  issues  had  been  made  up  between  tlie 
plaintiff  and  the  defendant  Smith.  If  he 
had  intended  to  rely  upon  the  Beeman  judg- 
ment as  a  bar  to  a  judgment  against  him- 
self, Smith  should  have  operated  under  § 
108,  L.  0.  L.  reading  thus:  "The  plain- 
tiff and  defendant  respectively  may  be  al- 
lowed, on  motion,  to  make  a  supplemental 
complaint,  answer,  or  reply,  alleging  facts 
material  to  the  case,  occurring  after  tlie 
former  complaint,  answer,  or  reply."  This 
is  a  statutory'  rule  analogous  to  the  com- 
mon-law plea  of  puis  darrein  continnancc ; 
and,  if  a  party  would  rely  upon  anything 
occurring  since  the  issues  were  joined,  it 
was  his  duty  to  bring  it  to  the  attention  of 
the  court  by  a  proper  plea.  31  Cyc.  40:?; 
Trotter  v.  Stayton,  45  Or.  301,  77  Pac.  393. 

Again,  the  obligation  of  the  defendant, 
which  Noble  guaranteed,  was  a  joint  an<l 
several  obligation,  being  a  note  on  which 
the  words  were,  "For  value  received,  1 
promise  to  pay."  Noble  stands  in  the  sit- 
uation of  saying  to  the  defendants:  *'I 
guaranteed  the  performance  of  your  joint 
and  several  obligation.  Having  performed 
that  obligation  for  you  and  in  your  place, 
I  now  demand  of  you  that  you  perform  the 
same  to  me  as  you  should  have  done  to  the 
bank."  Under  such  circumstances,  the  ob- 
ligation which  they  assumed  to  him  who 
stood  sponsor  for  them  is  not  materially 
different  from  that  which  they  assumed  to 
the  bank.  In  good  reason,  therefore,  the 
obligation  of  the  defendants  to  their  guar- 
antor. Noble,  is  joint  and  several.  It  pre- 
sents a  case  within  the  meaning  of  Sears 
V.  McGrew,  10  Or.  48,  where  it  was  held 
that,  when  the  action  was  upon  a  contract 
joint  and  several,  a  several  judgment  would 
be  proper,  as  the  defendant  might  have 
been  sued  alone  in  said  case;  therefore 
judgment  might  be  rendered  against  one  or 
more   without  waiting   for  the   final  trial. 

It  is  lastly  contended  that  Noble  was  not 
entitled  to  recover  from  Smith  any  attor- 
neys* fees,  and  this  will  be  considered  in 
determining  what  judgment  should  have 
been  entered  in  the  court  below,  as  we  are 
empowered   to  *  do   under   article    7    of    the 
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Constitution.  Without  having  taken  an  as- 
signment of  the  note.  Noble  is  not  the 
owner  or  holder  thereof  in  th^  true  meanr 
ing  and  intent  of  the  law.  In  legal  efTect 
be  is  not  bringing  an  action  upon  the  note. 
It  is  said  in  §  5954,  L.  O.  L.,  that  "where 
the  instrument  is  paid  by  a  party  second- 
arily liable  thereon  it  is  not  discharged,  but 
the  party  so  paying  it  is  remitted  to  his 
former  rights  as  regards  all  prior  parties, 
and  he  may  strike  out  his  own  and  all  sub- 
sequent indorsements  and  aga4n  negotiate 
the  instrument," — with  certain  exceptions 
not  here  material.  It  is  argued  tha^  the 
right  of  again  negotiating  the  instrument 
includes  the  right  to  bring  an  action  upon 
it,  from  which  it  would  follow  that  the  pres- 
ent proceeding  is  directly  upon  the  note 
entailing  the  allowance  of  attorneys^  fees. 
Manifestly  this  section  refers  only  to  in- 
dorsers  for  value,  and  not  for  mere  accom- 
modation. An  indorser  for  value  at  some 
time  prior  to  his  indorsement  owned  the 
note  with  the  right  to  sue  upon  it  at  ma- 
turity. With  this  right  he  parted  when  he 
discounted  the  paper  by  indorsement  to  a 
purchaser  for  value,  who  in  turn  by  like 
process  may  transfer  the  title,  becoming 
liable  by  his  indorsement  to  the  new  in- 
dorsee, and  so  on  without  limit  until  the 
maturity  of  the  instrument.  Then,  which- 
ever of  the  successive  indorser s  is  compelled 
to  pay  is  restored  to  his  former  rights  with- 
in the  meaning  of  this  section,  upon  strik- 
ing out  his  own  and  subsequent  indorse- 
ments. 

The  case  is  entirely  different,  in  reason, 
ooDoeming  an  accommodation  indorser  or  a 
guarantor.  Neither  of  them  has  any  "form- 
er rights,"  or,  indeed,  any  right  whatever, 
until  he  pays  the  note  or  bill,  and  then 
it  is  the  right  of  contribution  or  of  reim- 
bursement according  to  whether  he  is  liable 
jointly  with  the  others  as  among  them- 
selves, or  liable  after  them.  So  it  is  with 
tbt  plaintiff  here.  He  has  performed  his 
contract  as  a  guarantor,  and  is  contending, 
not  for  the  principal  and  interest  and  at- 
torneys* fees  provided  for  by  the  note,  not 
for  contribution  .from  a  cosurety,,  but  for 
reimbursement,  or,  as  some  authorities  term 
it,  ''exoneration"  for  the  amount  which  he 
paid  for  the  defendants  in  execution  of 
Ms  contract  of  guaranty.  As  against  the 
apparent  makers  of  the  note,  he  has  no 
cause  of  action,  except  that  arising  upon 
the  contract  which  he  carried  out.  This 
contract  with  them  does  not  provide  for 
an  attorneys'  fee.  As  we  have  seen,  he  is 
not  an  accommodation  party,  being  neither 
a  maker,  a  drawer,  acceptor,  nor  indorser. 
By  his  contract  he  excludes  himself  from 
all  those  classes  who  alone,  under  §  5862, 
are  accommodation  parties.  Strictly  speak- 
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ing,  he  cannot  enforce  the  terms  of  the  note. 
He  can  only  rely  upon  the  contract  which 
he  himself  made,  and  cannot  extend  its 
terms  to  matters  not  included  therein.  He 
is  entitled  to  reimbursement,  and  no  more. 

The  amount  he  paid  became  due  to  him 
from  and  after  April  14,  1910,  the  date  he 
paid  it.  Interest  in  such  cases  is  reckoned 
at  6  per  cent  per  annum.    L.  0.  L.  §  6028. 

The  judgment  will  be  modified  and  one 
entered  here  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $2,700,  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  April  14,  1910. 

Moore,  J.,  took  no  part  in  the  consid- 
eration of  this  case. 

Bean,  J.,  reserves  the  right  to  dissent. 


COLORADO  SUPREME  COURT. 
(In  Banc.) 

G.  A.  POWERS,  Plff,  in  Err., 

V. 

CITY  OF  BOULDER. 
(—  Colo.  — ,  131  Pac.  395.) 

Pleading  —  ambiguity  —  waiver. 

1.  Ambiguity  of  a  complaint  is  waived 
by  failing  to  move  to  make  it  more  certain, 
or  to  demur  upon  that  ground. 

Municipal  corporation  >—  negligent  in- 
jury ^  notice  —  service  on  wrong  of- 
ficer —  effect. 

2.  Service  of  notice  of  an  injury  through 
the  negligence  of  a  municipal  corporation, 
upon  the  mayor,  instead  of  the  clerk,  as 
the  statute  requires,  will  not  defeat  the 
action,  if  the  mayor  accepted  the  service 
on  behalf  of  the  city,  and  the  clerk  and 
council  received  full  notice  in  their  official 
capacity  of  the  accident  and  the  injury 
arising  therefrom. 

(Hill,  Garrigues,  and  White,  JJ.,  dissent.) 

(April  7,  1913.) 

Note.  —  Upon  whom  may  notice  of  in^ 
jury  or  claim,  against  mutiicipnlity 
he  served. 

Notice  or  presentment  of  a  claim  to  a 
municipality  for  injuries  is  not  necessary 
as  a  condition  precedent  to  an  action 
thereon,  unless  expressly  required  by  stat- 
ute; but  the  legislature  has  power  to  re- 
quire it,  and  in  most  municipalities  it  is 
required  either  by  the  charter  or  the  Gen- 
eral Statutes  (see  28  Cyc.  1447:  and  20 
Am.  &  Eng.  Enc.  Law,  1231).  It  is  with 
one  phase  of  the  construction  of  such  stat- 
utes that  the  present  note  is  concerned; 
namely,    upon    whom    m^ty    the    notice    be 
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17^  RROR  to  the  District  Court  for  Boulder 
J  County  to  review  a  judgment  sustain- 
ing a  demurrer  to  a  complaint  filed  to  re- 
cover damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  responsi- 
ble.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  F.  T.  Johnson  and  J.  M.  E^- 
sfngton,  for  plaintiff  in  error: 

Service  of  the  notice  directly  upon  the 
mayor,  who  is  the  chief  executive  officer  of 
the  city  and  the  presiding  officer  of  the 
council,  brings  home  to  the  knowledge  of 
the  city  all  that  the  statute  requires  or 
could  require. 

Denver  v.  Saulcey,  5  Colo.  App.  423,  38 
Pac.  1098;  Mclntee  v.  Middletown,  80  App. 
Div.  434,  81   N.  Y.  Supp.  124;   Dobson  v. 


Oneida,  106  App.  Div.  377,  94  N.  Y.  Supp. 
958;  Blount  v.  Troy,  110  App.  Div.  C09, 
97  N.  Y.  Supp.  182;  Walden  v.  Jamestown, 
178  N.  Y.  ^13,  70  N.  E.  466,  16  Am.  Xeg. 
Rep.  171. 

AH  the  law  requires  of  an  ordinary  lay- 
man, or  should  require  of  him,  is  that  he 
live  up  to  and  comply  with  the  law  in  a 
substantial  manner,  which  we  say  has  boon 
done  in  this  case,  so  far  as  giving  the  no- 
tice is  concerned. 

Grand  Forks  v.  Allman,  83  C.  C.  A.  554, 
153  Fed.  532;  Pyke  v.  Jamestown,  15  N.  D. 
167,  107  N.  W.  359;  Lvons  v.  Red  Wing, 
76  Minn.  20,  78  N.  W.  868. 

Service  upon  the  mayor,  and  acceptance, 
was  a  sufficient  service  on  the  city. 

Coleman  v.  Fargo,  8  N.  D.  69,  76  N.  W. 


served.  The  answer  to  this  question  de- 
pends, of  course,  largely  upon  the  phrase- 
ology of  the  various  statutes,  the  only  real 
conflict  being  as  to  whether  or  not  the  terms 
of  such  statutes  must  be  strictly  complied 
with.  Some  of  the  courts  expressly  say 
that  they  are  mandatory  and  must  be 
strictly  complied  with,  while  others  say 
that  substantial  compliance  which  fulfils 
the  purpose  of  the  statute  is  sufficient. 

Of  course,  no  notice  need  be  served  upon 
others  than  those  named  in  the  statutes. 
See  Kleopfert  v.  Minneapolis,  90  Minn.  158. 
95  N.  W.  908,  14  Am.  Neg.  Rep.  381,  hold- 
ing that  no  notice  need  be  served  upon  the 
park  board  where  such  board  is  not  enumer- 
ated among  those  which  must  be  served. 

And  where  the  statutes  merely  require 
notice  to  be  presented  to  the  "city"  or 
"municipal  corporation,"  service  of  the  re- 
quired notice  upon  the  mayor  has  been  held 
sufficient.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Chicago,  144  111.  App.  293,  affirmed  with- 
out reference  to  this  point  in  242  III.  178, 
44  L.R.A.(N.S.)  358,  134  Am.  St.  Rep.  316, 
89  N.  £.  1022  (in  which  the  Illinois  mobs 
and  riots  liability  act  of  1887  was  under 
consideration) ;  McCartney  v.  Washington, 
124  Iowa,  382,  100  N.  W.  80  (notice  served 
upon  and  accepted  by  both  the  mayor  and 
the  city  solicitor). 

And  under  a  statute  which  merely  pro- 
vides that  the  claim  "must  be  presented 
for  payment"  it  has  been  held  that  notice 
may  be  served  upon  the  common  council, 
that  being  the  body  which  had  power  to 
pay  the  claim,  and  that  notice  need  not 
be  served  upon  the  treasurer.  Butler  v. 
Rochester,  4  Hun,  321,  6  Thomp.  &  C.  572. 

There  is  a  divergence  of  conclusion  as 
to  what  constitutes  sufficient  service  upon 
a  common  council.  Thus,  where  the  statute 
provided  that  notice  must  be  given  to  the 
city  or  town  council,  service  of  notice  upon 
the  mayor  has  been  held  insufficient  (Doyle 
V.  Duluth,  74  Minn.  157,  76  N.  W.  1029)  ; 
as  has  service  upon  one  of  two  branches 
of  the  council  (Whalen  v.  Bates,  19  R.  I. 
274,  33  Atl.  224;  McKenna  v.  Bates,  19  R. 
I.  610,  35  Atl.  580,  36  Atl.  1133);  upon 
the  town  treasurer  (Seamons  v.  Fitts,  21  ' 
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R.  I.  236,  42  Atl.  863 )  ;  upon  the  city  sec- 
retary (Ft.  Worth  V.  Shero,  16  Tex.  Civ. 
App.  487,  41  S.  W.  704)  ;  upon  the  city 
clerk  (Hiner  v.  Fond  du  Lac,  71  Wis.  74, 
36  N.  W.  632 — overruled  by  later  Wisconsin 
cases  which  are  set  out  infra) ;  and  upon 
the  individual  members  of  the  council  w4ien 
separate  and  apart  (Seamons  v.  Fitts,  21 
R.  I.  236,  42  Atl.  863,). 

But   in   such   case  the   service   has   been 
held  sufficient  where  made  upon  the   clerk 
or    recorder   having  charge   of   the   records 
and  files  of  the  council,  he  having  presented 
and  read  it  to  the  council   (Lyons  v.  Red 
Wing,  76  Minn.  20,  78  N.  W.  868,  referred 
to  in  Powers  v.  Bouldeb;   Roberts  v.  St. 
James,  76  Minn.  456,  79  N.  W.  519,  hold- 
ing in  such  case  that  it  is  immaterial  that 
the  notice  passed  through  the  hand  a  of  the 
president  of  the  common  council  before   it 
reached  the  clerk;   Peterson  v.  Cokato.   84 
Minn.  205,  87  N.  W.  615,  10  Am.  Neg.  Rep. 
576;    Seamons   v.   Fitts,   21    R.   I.   236,    42 
Atl.   863    [town   clerk]),   as   it  has   where 
made  upon  the  assistant  clerk,  he  also  hav- 
ing charge  of  the  files  and  records  of  the 
council  (Kelly  v.  Minneapolis,  77  Minn.  76, 
79  N.  W.  653).    And  under  such  a  statute 
i-:  has  been  held  sufficient  to  file  the  notice 
with  the  city  clerk.    Tiggerman  v.  Butte,  44 
Mont.  138,  119  Pac.  477   (notice  was  direct- 
ed  to  the   common    council) ;    Durham    v. 
Spokane,  27  Wash.  615,  68  Pac.  383;  Mason 
v.    Ashland,    98    Wis.  540,  74  N.  W.  357 
(notice  .filed  with  the  city  clerk  for  action 
by  the  council) ;  Bacon  v.  Antigo,  103  Wis. 
10,  79  N.  W.  31;  Oshkosh  Waterworks  Co. 
V.    Oshkosh,    106  Wis.  83,  81  N.  W.  1040. 
Hiner  v.  Fond  du  Lac,  71  Wis.  74,  36  N. 
W.  632  (set  out  supra)  must  be  considered 
as     overruled     by     the     above     Wisconsin 
Cases,    it    bein^    expressly    so    stated     in 
Bacon     v.     Antigo.)        And     the     common 
council    has    been    held    properly    served, 
by  service  on  the  president  thereof,  where 
it  was   provided   by   statute   that  a  board 
or    body    may    be    served    by    service    on 
the  clerk  or  chairman.    Mclntee  v.  Middle- 
town,  80  App.  Div.  434,  81  N.  Y.  Supp.  124. 
followed  in  O'Donnell  v.  Svracuse,  102  App. 
Div.  80,  92  N.  Y.  Supp.  655,    reversed    on 
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lOol;  Wormwood  v.  Waltham,  144  Mass. 
184,  10  N.  E.  800;  Denver  v.  Saulcey,  5 
Colo.  App.  423,  38  Pac.  1008;  Pueblo  v. 
Babbitt,  47  Colo.  597,  108  Pac.  175;  Her- 
D^an,  Estoppel,  §  556;  Canfield  v.  Jackson, 
112  Mich.  120,  70  N.  W.  444,  1  Am.  Neg. 
Rep.  626;  Griswold  v.  Ludington,  116  Mich. 
401,  74  N.  W.  663;  Wright  v.  Portland, 
lis  Mich.  23,  76  N.  W.  141;  McCarthy  v. 
Dodham,  188  Mass.  204,  74  N.*  E.  319; 
Janse  v.  Boston,  201  Mass.  348,  87  N.  E. 
633. 
Mr.  J.  T.  Atwood  for  defendant  in  error. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

Tliis  is  an  action  upon  the  part  of  the 
plaintiff   on    account   of   personal    injuries 


alleged  to  have  been  sustained  by  hira  by 
reason  of  certain  acts  of  negligence  upon  the 
part  of  the  defendant  city.  A  gpnoral  de- 
murrer to  the  amended  complaint  was  sus- 
tained by  the  trial  court.  The  plaintiff 
elected  to  stand  upon  his  amended  com- 
plaint,  and  the  ruling  of  the  court  sustain- 
ing the  demurrer  is  the  only  question  pre- 
sented, and  this  is  confined  to  the  allega- 
tions as  to  service  of  notice  of  the  injury 
required  by  the  statute.  The  allegation 
of  the  amended  complaint  in  this  particu- 
lar is  as  follows:  "That  on  or  about  Aug- 
ust 24,  1911,  plaintiff  caused  a  written  no- 
tice of  said  accident  to  be  served  upon  the 
defendant  by  serving  the  same  upon  its 
mayor,  respectively,  setting  forth  the  time, 
place,  and  cause  of  said  injuries,  and  plain- 


other  grounds  in  184  N.  Y.  1,  3  L.R.A. 
iN.S.)  1053,  112  Am.  St.  Rep.  558.  76  N.  E. 
758,  6  Ann.  Cas.  173,  where  service  was 
made  upon  both  the  president  and  the  clerk 
of  the  common  council.  So,  service  upon 
the  president  of  the  council  has  been  held 
?i:fficient,  where  it  was  made  when  the 
council  was  not  in  session  and  the  notice 
was  received  by  the  council  at  its  first  meet- 
irjr  after  the  service  upon  its  president. 
Rlount  V.  Troy,  110  App.  Div.  609,  97  N.  Y. 
Supp.  182. 

And  a  requirement  that  a  claim  be  pre- 
sented to  a  town  board  of  audit  has  been 
held  sufficiently  complied  with  by  presenta- 
tation  of  a  claim  to  the  town  clerk  who  is 
the  clerk  of  such  board,  with  written  direc- 
tions to  file  same  and  to  present  it  to  the 
town  board.  Parish  v.  Eden,  62  Wis.  272, 
22  X.  W.  399. 

But  a  statute  requiring  notice  to  be  pre- 
sented to  the  board  of  trustees  has  been 
hdd  not  to  have  been  complied  with  by 
notice  to  the  chamberlain  and  president  of 
the  village  (Mark  v.  West  Troy,  69  Hun, 
442,  23  N.  Y.  Supp.  422),  nor  by  notice  to 
the  treasurer  of  the  city  water  board  (King 
T.  Randolph,  28  App.  Div.  25,  60  N.  Y. 
Supp.  002).  But  such  a  requirement  has 
U-en  held  sufficiently  complied  with  by  the 
serving  of  notice  upon  the  village  clerk, 
where  he  was  the  clerk  of  the  board  and 
it  was  provided  by  statute  that,  when  notice 
is  required  to  be  given  to  a  board,  service 
on  the  clerk  thereof  shall  be  sufficient.  Dob- 
pnn  V.  Oneida,  106  App.  Div.  377,  94  N.  Y. 
Supp.  058. 

And  a  statute  requiring  presentation  of 
claims  to  the  board  of  county  commission- 
ers has  been  held  not  to  have  been  com- 
plied with  by  the  filing  of  claims  with  the 
county  treasurer.  San  Mihuel  County  v. 
Pierce,  6  X.  M.  324,  28  Pac.  512. 

And  under  a  charter  requiring  notice  of 
injury  to  bo  served  upon  either  the  mayor 
or  city  council,  it  has  been  held  that  hand- 
ing a  notice  to  a  single  alderman  was  not 
Eufiicient.  Denver  v.  Saulcey,  5  Colo.  App. 
420,  38  Pac.  1098,  wherein  the  reason,  as 
is  shown  by  quotations  in  the  dissenting 
opinions  in  Powers  v.  Boijldex,  was  that' 
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since  the  liability  of  the  city  is  statutory, 
the  provisions  of  the  statute  must  be  strict- 
ly complied  with,  and  therefore  that  the 
notice  must  be  served  upon  the  party  desig- 
nated in  the  statute,  such  service  being  a 
condition  precedent  to  the  right  of  the  in- 
jured to  maintain  his  action.  However,  the 
vigor  of  the  language  used  in  this  case 
seems  to  have  been  relaxed  somewhat  in 
Powers  v.  Bouldeb. 

But  under  statutes  requiring  as  a  condi- 
tion ,  precedent  to  the  maintaining  of  an 
action  against  a  city  for  personal  injuries 
the  presentation  of  a  verified  claim  therefor 
to  the  mayor  and  common  council  for  audit, 
a  claim  was  held  in  Grand  Forks  v.  Allman, 
83  C.  C.  A.  654,  153  Fed.  532,  set  out  and 
quoted  in  Powebs  v.  Bouij)eb,  to  have  been 
duly  presented  where  it  was  presented  to 
the  city  auditor,  who  filed  it  and  advised 
the  council  thereof;  the  reason  being  that, 
since  the  purpose  of  the  statute  had  been 
fulfilled,  its  requirement  had.  And  con- 
struing the  same  statutes  it  was  held  in 
Coleman  v.  Fargo,  8  N.  D.  69,  76  N.  W. 
1051,  that  filing  of  the  claim  with  the  city 
auditor,  and  its  presentation  to  the  mayor 
and  council  bv  the  auditor  within  the  statu- 
tory  period,  was  a  sufficient  presentation 
of  the  claim  under  the  statutes.  And  a 
similar  conclusion  was  reached  in  Pyke  v. 
Jamestown,  15  N.  D.  157,  107  N.  W.  350, 
set  out  in  Powers  v.  Boulder,  where  notice 
was  served  upon  both  the  mayor  and  the 
city  auditor  for  presentation  to  the  council. 

And  where  the  statute  provides  that  the 
claim  must  be  filed  with  the  supervisor  of 
the  ^  town  against  which  recovery  is  sought, 
it  has  been  held  sufficient  compliance  that 
the  claim  was  mailed  to  the  town  clerk  or 
town  board  of  which  the  supervisor  was  a 
member,  and  was  actually  received  by  the 
supervisor  in  question.  Soper  v.  Green- 
wich, 48  App.  Div.  354,  62  N.  Y.  Supp.  1111. 

And  under  a  statute  which  provides  that 
notice  may  be  given  to  the  city  clerk,  the 
following  parenthetically  noted  notices  have 
been  held  sufficient:  Canon  City  v.  Cox,  — 
Colo.  — ,  133  Pac.  1040  (notice  delivered 
to  the  mayor  and  by  hira  delivered  to  the 
clerk) ;  Wormwood  v.  Waltham,  144  Mass. 
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tiff  further  alleges  that  at  the  time  of  said 
service  plaintiff  was  informed  by  said 
mayor  that  he,  the  said  mayor,  would  accept 
service  of  said  notice  for  and  in  behalf  of 
said  defendant,  and  that  plaintiff  need  not 
serve  any  other  or  further  notice  upon  any 
other  officer  of  said  city,  all  of  which  plain- 
tiff relied  upon  as  being  sufficient  and  valid 
in  every  way  so  far  as  serving  any  other 
or  further  notice  was  concerned;  and  plain- 
tiff alleges  upon  information  and  belief  that 
as  a  matter  of  fact  the  said  city  and  its 
duly  constituted  authorities,  consisting  of 
its  mayor,  board  of  council,  and  clerk  there- 
of, had  full  notice  of  said  accident  and 
plaintiff's  injuries  arising  therefrom  in  their 
official  capacity  \fithin  ninety  days  from  the 


happening  thereof,  and  duly  acted  there<»i 
in  their  official  capacity." 

Revised  Statutes  of  1908,  §  6661,  pro- 
vides: "No  action  for  the  recovery  of  com- 
pensation for  personal  injury  or  death 
against  any  city  of  the  first  or  second  class, 
or  any  town,  on  account  of  its  negligenee> 
shall  be  maintained  unless  written  notice 
of  the  time  and  place  and  cause  of  injury 
is  given  to  the  clerk  of  the  eity  or  recorder 
of  the  town  by  the  person  injured,  his  agent 
or  attorney,  within  ninety  days,  and  the 
action  is  commenced  within  two  years  from 
the  occurrence  of  the  accident  causing  the 
injury  or  death.  But  the  notice  given  under 
the  provision  of  this  act  shall  not  be  deemed 
invalid  or  insufficient  solely  by  reason  of 
any  inaccuracy  in  stating  the  time,  place. 


184,  10  N.  E.  800,  referred  to  in  Powers  v. 
BoTJLDEB  (notice  given  to  an  alderman, 
who  presented  it  to  a  board  meeting,  which 
referred  it  to  the  city  solicitor,  who  handed 
it  to  the  city  clerk,  it  being  said  that  the 
alderman  to  whom  it  was  handed  was  the 
agent  of  the  injured  person) ;  Janse  v.  Bos- 
ton, 201  Mass.  348,  87  N.  E.  633,  set  out 
in  PowEBS  V.  BouLDEB  (notice  given  to 
clerk,,  found  in  city  clerk's  office,  the  city 
clerk  and  the  assistant  city  clerk  both  being 
absent) ;  Johnson  v.  St.  Paul,  52  Minn. 
364,  64  N.  W.  735  (notice  addressed  to 
mayor  and  common  council,  but  delivered 
to  city  clerk) ;  Kelly  v.  Minneapolis,  77 
Minn.  76,  79  N.  W.  653  (notice  served  upon 
assistant  city  clerk).  But  see  Benson  v. 
Hoquiam,  67' Wash.  90,  121  Pac.  58,  where- 
in it  was  held  that  such  a  provision  was 
mandatory,  and  that  notice  must  be  served 
upon  the  city  clerk  as  provided  by  statute. 
So,  a  statute  requiring  service  of  proper 
notice  upon  the  "corporation  council"  or  his 
"chief  assistant"  has  been  held  complied 
with  bv  serving  the  notice  upon  the  chief 
clerk  found  in  charge  of  the  corporation 
council's  office,  provided  the  notice  reached 
one  of  the  proper  officers,  but  otherwise  if 
it  did  not  reach  him  within  the  prescribed 
period.  Abbott  v.  Detroit,  150  Mich.  245, 
113  N.  W.  1121.  And  in  McAuliff  v.  De- 
troit, 150  Mich.  346,  113  N.  W.  1112,  con- 
struing the  same  statute,  service  upon  a 
messenger  in  the  corporation  council's  of- 
fice was  held  insufficient  where  not  brought 
to  the  attention  of  the  proper  officer.  But 
the  corporation  council  was  held  properly 
served  in  McMahon  v.  New  York,  1  App. 
Div.  321,  37  N.  Y.  Supp.  289,  by  delivery  of 
the  notice  to  the  chief  assistant  by  one  of 
the  assistant  corporation  councils.  So,  the 
city  solicitor  was  held  properly  served  in 
Rafferty  v.  Pittsburg,  15  Pa.  Super.  Ct.  77, 
by  delivery  of  notice  to  the  assistant  city 
solicitor.  *And  a  statute  requiring  a  notice 
of  claim  to  be  filed  "in  the  office  of  the  city 
attorney"  has  been  held  to  have  been  com- 
plied with  by  the  filing  of  notice  directed 
to  the  city  attorney  and  acknowledgment 
thereof  by  the  acting  city  attorney.  Fair- 
field v.  Sechrest,  136  111.  App.  8.  And  sec 
46  L.R.A.(N.S.) 


Donaldson  v.  Dieterich,  247  111.  522,  93  N. 
E.  366,  reversing  157  111.  App.  38,  wherein 
it  was  held  that  where  the  statute  requires 
notice  of  a  claim  for  injuries  to  be  filcKl  '*in 
the  office  of  the  ci^  attorney  (if  there  is 
a  city  attorney)"  as  a  condition  precedent 
to  suit  on  the  claim,  no  such  notice  need 
be  given  unless  there  is  a  city  attorney  who 
is  a  licensed  attorney  having  an  office  where 
the  notice  can  be  filed,  it  not  being  suffi- 
cient that  the  municipality  has  a  de  facto 
attorney. 

But  under  the  rule  of  strict  compliance 
it  has  been  held  that  the  mandatory  provi- 
sions of  a  statute  requiring  service  of  notice 
upon  "one  of  the  municipal  officers"  were 
not  complied  with  by  serving  the  notice 
upon  the  city  clerk,  where  by  statute  the 
mayor  and  aldermen  constitute  the  "mu- 
nicipal officers"  of  the  city.  Huntington  v. 
Calais,  105  Me.  144,  73  Atl.  829. 

And  where  the  provisions  of  a  statute 
requiring  service  of  notice  to  be  made  upon 
the  clerk,  mayor,  or  member  of  the  board 
of  trustees  are  regarded  as  mandatory  and 
a  strict  compliance  a  condition  precedent 
to  suit,  it  has  been  held  that  service  of  no- 
tice upon  the  city  attorney  was  not  suffi- 
cient although  he  notified  the  propor  offi- 
cials. Rushville  v.  Morrow,  —  Ind.  App. 
— ,  101  N.  E.  659. 

So,  presentation  of  a  claim  to  the  city 
council  has  been  held  not  to  be  a  sufficient 
compliance  with  a  statute  requiring  service 
of  notice  upon  the  mayor  or  city  clerk  as  a 
condition  precedent  to  suit  on  the  claim. 
Dorsey  v.  Racine,  60  Wis.  292,  18  N.  W. 
928. 

And  it  has  been  held  that  where  the  re- 
quirement is  that  notice  be  served  upon  the 
street  commissioner,  or  city  sidewalk  super- 
intendent, or  alderman  of  the  ward  where 
the  injury  occurred,  service  of  notice  upon 
the  mayor  and  city  clerk  is  not  sufficient. 
Harris  v.  Fond  du  Lac,  104  Wis.  44,  80 
N.  W.  66.  But,  construing  the  same  stat- 
ute, it  was  held  in  Zoellner  v.  Fond  du  Lac» 
147  Wis.  300,  133  N.  W.  35,  that  it  was 
sufficient  to  give  notice  to  one  who  had  been 
hired  as  sidewalk  inspector,  but  whose 
duties  were  to  construct,  repair,  and  inspect 
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or  eaus€  of  injury;  Provided,  it  is  shown 
that  there  was  no  intention  to  mislead  and 
that  the  city  council  or  board  of  trustees 
was    in  fact  not  misled  thereby." 

There  is  no  objection  that  the  notice  was 
not  in  writing,  nor  that  it  was  not  in  all 
respects  sufficient,  nor  that  it  was  not 
served  within  the  time  provided,  but  only 
that  it  was  served  on  the  mayor  of  the  city 
rather  than  the  city  clerk,  as  provided  by 
the  statute.  Did  such  allegation  of  service 
upon  the  mayor,  when  considered  with  the 
additional  allegation  as  to  official  consid- 
eration bv  the  constituted  authorities,  meet 
the  substantial  requirement  of  the  statute? 
Ihe  complaint,  in  addition  to  service  of 
the  notice  upon  the  mayor,  alleged  "that 
the    mayor,   clerk,  and  board   of  aldermen 

sidewalks,  and  who  purported  to  be  and 
was  recognized  by  tne  city  as  sidewalk 
superintendent. 

In  Baine  v.  Rochester,  85  N.  Y.  523, 
where  the  statute  required  the  notice  to  be 
filed  with  the  chief  fiscal  officer  of  the  city, 
it  was  held  that  notice  must  be  filed  with 
the  city  treasurer,  he  being  declared  by 
statute  to  be  the  chief  fiscal  officer. 

Where  there  are  separate  statutes,  each 
requiring  notice  to  be  served  upon  differ- 
ent ofHcials  or  bodies,  notice  must  be  served 
upon  both  where  the  purposes  of  such  stat- 
utes are  different.  Thus,  it  has  been  held 
that  where  one  statute  requires  service  to 
be  made  upon  the  corporation  counsel,  the 
purpose  being  to  enable  him  to  prepare  his 
defense,  and  another  statute  requires  no- 
tice to  the  city  comptroller,  the  purpose 
bein^  to  give  him  an  opportunity  to  exam- 
ine into  the  validity  of  the  claim  and  by 
adjustment  or  payment  thereof  to  avoid 
the  expenses  of  action,  notice  must  be  given 
to  both  the  comptroller  and  the  corporation 
coynsel.  Frankel  v.  New  York,  18  N.  Y. 
S-  R.  241,  2  N.  Y.  Supp.  294;  Babcock  v.. 
New  York,  56  Hun,  196,  9  N.  Y.  Supp.  368 
I  holding  service  upon  the  comptroller  in- 
Bufficient  although  he  transmitted  it  to 
the  corporation  counsel  for  the  special  pur- 
pose of  investigation)  ;  Kennedv  v.  New 
York.  34  App.  Div.  311,  54  N.  Y.  Supp.  261, 
affirming  18  Misc.  303,  41  N.  Y.  Supp.  1077 ; 
Smith  V.  New  York,  88  ApP-  Div.  606,  85 
X.  Y.  Supp.  150;  Watts  v.  New  York,  133 
App.  Div.  400,  117  N.  Y.  Supp.  612  (hold- 
ing that  notice  upon  the  corporation  coun- 
sel only  was  not  sufficient,  at  least  in  the 
absence  of  proof  that  it  was  acted  upon  by 
the  comptroller)  ;  Bernreither. v.  New  York, 
123  App.  Div.  291,  107  N.  Y.  Supp.  1006, 
affirmed  without  opinion  in  196  N.  Y.  506, 
89  N.  E.  1096.  And  the  same  has  been  true 
where  the  statutes  required  notices  to  both 
the  city  council  and  the  corporation  coun- 
sel. Higgins  V.  Albany,  130  App.  Div.  276, 
114  N.  Y.  Supp.  516;  Curry  v.  Buffalo,  135 
N.  Y.  366,  32  N.  E.  80,  affirming  57  Hun, 
25,  10  N.  Y.  Supp.  392.  And  under  sepa- 
rate statutes  requiring  presentation  of 
claims  to  the  comptroller  and  to  the  deputy 
46  L.R.A.(N.S.) 


all  had  full  notice  of  the  accident  and  plain- 
tiff's injuries  in  their  official  capacity  with- 
in ninety  days  thereafter,  and  that  the  may- 
or declared  at  the  time  of  the  service  on 
him,  that  no  further  notice  would  be  re- 
quired." There  is  no  claim  that  the  city 
council  did  not  have  full  or  sufficient  no- 
tice, or  that  they  did  not  act  on  it.  The 
defendant  rests  solely  upon  the  technical 
contention  that  the  service  was  not  made 
upon  the  city  clerk  as  designated  by  the 
statute,  but  who  by  the  very  nature  of 
things  could  perform  no  other  duty  in  the 
matter  than  to  present  it  to  the  mayor  and 
council,  who  were  vested  with  authority 
to  act  in  the  premises. 

It  may  be  conceded  that  the  part  of  the 
complaint  wherein  it  is  said  that  the  may- 

commissioner  in  the  department  in  which 
claimant  was  employed,  the  filing  of  such 
a  claim  with  such  a  deputy  commissioner, 
but  not  with  the  comptroller,  has  been  held 
insufficient  although  the  claim  filed  with 
the  commissioner  eventually  reached  the 
comptroller.  Ruprecht  v.  New  York,  102 
App.  Div.  309,  92  N.  Y.  Supp.  421.  But  see 
Missano  v.  New  York,  160  N.  Y.  123,  54  N. 
E.  744,  6  Am.  Neg.  Rep.  652,  reversing  17 
App.  Div.  536,  4  N.  Y.  Anno.  Cas.  186,  46 
N.  Y.  Supp.  892,  3  Am.  Neg.  Rep.  586, 
wherein  it  was  held  that  service  upon  the 
comptroller  was  sufficient  where  he  sent  it 
to  the  corporation  counsel,  who  filed  it  and 
acted  upon  it. 

But  in  Clark  v.  Austin,  38  Minn.  487, 
38  N.  W.  615,  where  one  charter  provision 
required  all  claims  to  be  presented  to  .the 
common  council  and  another  provision  re- 
quired notice  of  claims  for  personal  in- 
juries, etc.,  to  be  presented  to  the  mayor 
or  the  city  recorder,  it  was  held  that  it 
could  hardly  be  contemplated  that  a  claim 
falling  within  the  latter  provision  need  be 
presented  twice,  and  that  notice  to  the 
mayor  was  sufficient.  And  see  Grand  Forks 
V.  AUman,  83  C.  C.  A.  554,  153  Fed.  532, 
set  out  and  quoted  in  Powers  v.  Boulder, 
wherein  the  statutes  provided  that  notice 
of  the  claim  must  be  presented  to  the  mayor 
and  the  common  council  for  audit  and  al- 
lowance; that  the  mayor  and  common  coun- 
cil constitute  the  city  board  of  audit;  and 
that  the  city  council  consists  of  the  mayor 
and  aldermen,  and  it  was  held  that  it  was 
not  necessary  that  the  claim  should  be  pre- 
sented to  the  mayor  separately  from  the 
council,  but  was  properly  presented  if  pre- 
sented to  the  mayor  and  council  sitting 
together  as  a  board  of  audit. 

In  the  following  cases  in  which  it  does 
not  appear  to  whom  the  statute  provided 
that  notice  should  be  given,  it  was  held 
that  the  notice  given  was  not  sufficient: 
Miles  v.  Lynn,  130  Mass.  398  (notice  given 
to  police  officer  during  friendly  call  upon 
injured  person  was  held  not  sufficient,  al- 
though the  injured  person  understood  that 
he  was  talking  to  the  officer  in  an  official 
capacity)  ;  Mooney  v.  Salem,  130  Mass.  402 
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or,  board  of  council,  and  clerk  all  "had  full 
notice  of  said  accident  and  plaintiiT's  in- 
juries arising  therefrom,  in  their  official 
capacity,  within  ninjety  days  from  the  hap- 
pending  thereof,  and  duly  acted  thereon  in 
their  official  capacity,"  was  ambiguous,  and 
that  the  court  may  have  well  sustained  a 
motion  to  make  the  complaint  more  specific, 
definite,  and  certain  in  that  particular,  or 
have  sustained  a  demurrer  upon  such  specif- 
ic ground;  but  no  such  motion  or  demurrer 
was  presented,  and  therefore  the  right  to 
attack  the  complaint  on  the  ground  of  such 
ambiguity  was  waived.  The  complaint  was 
not  for  this  reason  alone  subject  to  general 
demurrer.  Under  these  circumstances,  the 
complaint  may  be  construed  to  charge  that 
the  mayor,  clerk,  and  council  were  in  fact 
presented  with  the  notice  so  served  on  the 
mayotr,  and  that  they  acted  officially  there- 
on, and  within  the  time  required  by  law. 
If  so,  then  every  purpose  of  the  notice  was 
accomplished. 

It  is  true  that,  service  of  a  sufficient 
notice  on  the  clerk  would  have  bound  the 
city  in  that  respect,  even  though  he  may 
not  have  presented  it  tp  the  mayor  and  coun- 
cil at  all.  But  the  sole  purpose  of  the  stat- 
ute is  to  give  the  mayor  and  council  notice 
of  the  claim  of  damage  for  the  specific  in- 
jury within  the  designated  time,  so  that 
they  may  have  opportunity  to  take  official 
action  thereon,  and  to  properly  protect  the 
interests  of  the  city. 

In  the  case  of  Grand  Forks  v.  AUman,  83 
C.  .0.  A.  554,  153  Fed.  532,  it  was  held  by 
the  United  States  circuit  court  of  appeals, 
where  such  notice  was  required  by  the  stat- 
ute to  be  presented  to  the  mayor  and  city 
council,  that  the  presentation  of  such  no- 
tice to  the  city  auditor  was  a  sufficient  com- 
pliance with  the  statute,  and  the  court  there 
said :  "A  brief  reference  to  the  statutes  and 
decisions  of  North  Dakota  will  serve  to  show 


that  the  filing  of  the  claim  with  the  audi- 
tor was  a  presentation  of  it  to  the  mayor 
and  council  within  the  meaning  of  the  law. 
The  mayor  and  common  council  of  each 
city  is  constituted  a  board  of  audit  of  such 
city.  §  2171,  Rev.  Code  1899.  The  city 
council  consists  of  the  mayor  and  aldermen. 
§  2172,  Rev.  Code  1899.  Only  one  writing 
signed  by  the  plaintiff  and  properly  verified 
is  contemplated  by  §  2172,  supra.  When 
so  executed  and  verified,  it  is  to  be  presented 
to  the  mayor  and  council  'for  audit  and  al- 
lowance.' §  2174.  Giving  due  consideration 
to  these  provisions  of  the  statutes  consid- 
ered collectively,  we  cannot  agree  with 
counsel  for  the  citv  that  the  claim  should 
have  been  presented  to  the  maj'or  separate- 
ly from  the  council.  The  claim  manifestly 
should  be  so  presented  to  the  body  author- 
ized to  audit  it  as  to  secure  the  attention 
of  that  body,  and,  when  that  is  done,  it 
would  seem  that  the  requirement  of  the 
statutes  has  been  complied  with." 

To  the  same  effect  is  Pyke  v.  Jamestown, 
by  the  supreme  court  of  North  Dakota,  15 
N.  D.  157,  107  N.  W.  359,  construing  the 
same  statute.  The  facts  in  that  case  were 
as  follows:  "He  presented  one  copy  to 
the  mayor  and  one  copy  to  the  ctiy  auditor. 
The  copy  presented  to  the  mayor  was  de- 
livered at  his  office.  The  copy  delivered  to 
the  auditor  was  delivered  upon  the  street 
Accosting  that  officer,  he  inquired  whether 
he  was  the  city  auditor,  and,  receiving  an 
affirmative  answer,  he  gave  him  the  copy, 
informed  him  what  it  was,  and  stated  that 
he  desired  to  have  it  presented  at  the  next 
meeting  of  the  city  council.  The  claim  was 
addressed:  *To  the  City  Council  of  the 
City  of  Jamestown,  N.  D.'  The  mayor  tes- 
tified that  he  submitted  the  copy  he  received 
to  Mr.  Thorp,  the  city  attorney.  He  also 
testified  that  'the  notice  was  not  discussed 
or  presented  to  the  council  at  any  time.'    Two 


(notice  given  to  police  officer  who  called  in 
his  official  capacity)  ;  Roach  v.  Somerville, 
131  Mass.  189  (notice  given  to  police  officer 
during  casual  conversation). 

And  in  the  following  cases  in  which  it 
does  not  appear  upon  whom  the  notice 
should  have  been  served,  notice  was  held 
served  upon  a  proper  person:  McCabe  v. 
Cambridge,  134  Mass.  484  (notice  served 
upon  the  assistant  city  clerk,  the  city  clerk 
being  absent);  McCarthy  v.  Dedham,  188 
Mass.  204,  74  N.  E.  310  ("notice  served  imon 
selectman)  ;  Burnette  v.  St.  Joseph,  112  Mo. 
App.  668,  87  S.  W.  589  (notice  served  upon 
mayor) . 

As  to  validity  of  requirement  of  notice 
of  injury  as  a  condition  of  municipal  lia- 
bility, see  36  L.R.A.(X.S.)   1136. 

As  to  validity  of  requirement  of  written 
notice  of  defect  to  render  municipal  cor- 
poration liable  for  injuries  caused  by  de- 
fective highwav,  see  11  L.R.A.(N.S.)^  391. 
46  L.R.A.(N.S!:) 


As  to  notice  of  claim  and  cause  of  in- 
jury as  condition  of  municipal  liability  for 
defect  in  highway  generallv,  see  20  L.R.A. 
(N.S.)    757. 

As  to  applicability  in  case  of  injury  to 
municipal  employee  of  rule  requiring  no- 
tice of  defect  or  notice  of  injury  as  con- 
dition of  municipal  responsibility  for  per- 
sonal injuries  on  street  or  highw*ay,  see  28 
L.R.A.(N.S.)    533. 

As  to  necessity  of  written  notice  as  to 
defect  as  condition  of  liability  of  municipal 
corporation  for  injuries  due  to  the  positive 
act  of  its  officers  or  servants,  see  23  L.R.A. 
(N.S.)    282. 

As  to  physical  or  mental  incapacity  as 
an  excuse  for  failure  to  give  notice  of  in- 
jurv  required  as  a  condition  of  municipal 
liability,  see  32  L.R.A.(N.S.)   350. 

G.  J.  C. 
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aldermen  testified  to  the  same  effect.     The 

present  city  auditor  testified  that  he  could 

find  no  copy  of  the  claim  among  the  records 

and  no  entry  in  reference  thereto.  The  au- 
ditor to  whom  the  claim  was  presented  died 
in  the  following  December."  Commenting 
upon  this,  the  court  said:  "We  are  of 
opinion  that  the  presentation  was  sufficient. 
Tlie  manifest  purpose  of  the  statute  is  to 
protect  cities  from  the  unnecessary  expense 
and  the  annoyance  of  legal'  proceedings  un- 
til claims  against  them  can  be  investigated. 
The  person  injured  must  present  his  claim 
within  sixty  days  from  the  date  of  the  in- 
jury, during  which  period  the  facts  are 
fresh  and  ascertainable.  The  city  is  given 
sixty  days  thereafter  in  which  to  inform 
itself  as  to  the  merits  of  the  claim  and  de- 
termine whether  it  will  audit  and  allow  it. 
If  not  allowed  at  the  end  of  that  period, 
the  party  injured  may  pursue  his  remedy 
bv  action." 

The  Minnesota  statute  requires  such  no- 
tice to  be  given  to  the  city  council  or  other 
oroveming  body.  In  Lyons  v.  Red  Wing,  76 
Minn.  20,  78  N.  W.  868,  the  notice  was 
left  with  the  clerk,  who  read  it  to  the 
council.  This  was  held  to  be  sufficient  com- 
pliance with  the  statute. 

In  Wormwood  v.  Waltham,  144  Mass.  184, 
10  X.  E.  800,  the  law  required  the  notice 
to  be  given  to  the  mayor,  clerk,  or  treasur- 
er. The  notice  was  given  to  an  alderman, 
&nd  was  afterward  read  to  the  board,  of 
aldermen.    This  was  held  sufficient. 

In  Janse  v.  Boston,  201  Mass.  348,  87 
N.  E.  633,  construing  the  same  statute,  it 
appears  that  one  acting  for  the  plaintiff 
banded  the  notice  to  a  person  in  the  clerk's 
ofiice,  and  asked  that  it  be  handed  to  the 
clerk;  the  person  saying,  "All  right."  This 
was  held  to  be  good.  So,  in  this  case  if  the 
notice  was  handed  to  the  mavor,  and  if 
such  notice  was  officially  considered  by  the 
mayor,  clerk,  and  council,  what  important 
difference  can  it  make  to  the  defendant? 
Every  purpose  of  the  law  was  thus  accom- 
plished, and  to  hold  that  the  plaintiff  must 
hand  the  notice  to  the  clerk  personally  in 
order  to  substantially  coin  ply  with  the  stat- 
ute is  to  demand  form  and  ignore  substance. 

If  the  allegations  in  the  amended  com- 
plaint, as  herein  construed,  are  sustained  by 
the  proof,  then  the  notice  in  this  case  was 
sufficient. 

The  demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  and  the  case  re- 
manded for  further  proceedings  in  accord 
with  this  opinion. 

Gabbert,  J.,  concurring: 

There  is  an  additional  reason  why  the 
Judgment  should  be  reversed.  The  plaintiff's 
eause  of  action  is  the  alleged  negligence  of 
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the  city.  In  order  to  maintain  his  action, 
unless  legally  excused,  he  is  required  to 
give  the  statutory  notice.  The  purpose  of 
this  notice  is  to  afford  the  municipal  au< 
thorities  opportunity  to  investigate  his 
qlaim  and  take  steps  to  protect  the  city. 
It  is  therefore  solely  for  the  benefit  of  the 
city,  and  service  upon  the  official  designated 
in  the  statute  may  be  waived.  In  my  opin- 
ion the  complaint  alleges  facts  from  which 
it  appears  that  service  of  notice  upon  the 
clerk  was  waived. 

White,  J.,  dissenting: 

I  think  the  giving  of  the  notice  of  injury 
in  the  form  and  in  the  manner  prescribed 
by  statute,  and  upon  the  person  designated, 
is    a   condition    precedent   to   the   right   of 
plaintiff  to  maintain  his  action,  and,  that 
the  complaint  having  failed  to  allege  such 
facts,   the   demurrer   thereto  was   properly 
sustained.     In  Denver  v.   Saulcey,  5   Colo. 
App.  420,  422,  38  Pac.  1098,  1099,  it  is  said: 
"The    notice    must    not    only    contain    all 
the  things  the  statute  requires,  but  it  must 
be  served  on  the  persons  which  the  law  des- 
isfnatcs,   and   in   the  way   specified,   if  the 
statute  be  specific  in  this  particular.    .    .    . 
The  importance  of  making  the  service  on 
the    proper    person   has   been    a  matter   of 
judicial  consideration;  and  it  has  according- 
ly been   adjudged   that,   where  the  service 
must  be  upon  a  trustee  or  upon  a  mayor  or 
upon  a  council,  service  upon  the  clerk,  even 
though  he  be  one  of  the  principal  officers 
of  the  corporation,  is  not  such  a  compliance 
with  the  provision  as  to  permit  the  main- 
tenance of  the  suit," — citing  Nichols  v.  Bos- 
ton, 98  Mass.  39,  93  Am.  Dec.  132;  Under- 
bill   v.    Washington,    46    Vt.    767;    W'ade, 
Notice,  §§  1312,  1313.    And  in  28  Cyc.  1459, 
it  is  said  that  "service  of  notice  or  presen- 
tation of  the  claim  must  be  made  in  the 
manner   prescribed   by   the   statute;    or,    if 
not  prescribed,  then  as  provided  by  general 
law  for  the  service  of  notice,  and  within 
the  time  prescribed.     The  notice  or  state- 
ment must  be  served  upon  or  presented  to 
the  board  or  officers,  designated  in  the  stat- 
ute to  be  notified,  such  as  the  corporation 
counsel  or  city  council."     It  may  be  that 
if  the  city  clerk  and  council  were,  in  fact, 
presented  with  the  notice  within  the  time 
limited  by  the  statute,  it  would  be  a  suffi- 
cient service  upon  thp  clerk,  though  it  had 
actually  been-  brought  before   him  by   the 
mayor.     But  I  am   unable  to  find  in  the 
complaint  any  fact  alleged  that  would  war- 
rant the  conclusion,  or  even  inference,  that 
these  things  occurred.     How  it  can  be  said 
that  the  allegation'  "that  the  mayor,  clerk, 
and  board  of  aldermen,  all  had  full  notice 
of   the  accident  and   plaintiff's  injuries   in 
their   official   capacity   within  ninety   days 
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thereafter,"  "may  be  construed  to  charge 
that  the  mayor,  clerk,  and  council  were  in 
fact  presented  with  the  notice  so  served  on 
the  mayor/'  is  beyond  my  comprehension. 
Neither  can  I  conceive  that  there  is  any- 
thing ambiguous  in  the  language  quoted 
from  the  complaint.  How  can  it  be  said 
that  an  allegation  that  certain  persons  "had 
full  notice  of  the  accident  and  plaintiff's 
injuries  in  their  official  capacity"  is  in  any 
wise  ambiguous  T  There  is  not  the  slight- 
est intimation  in  such  allegation  that  the 
notice  of  the  injury  required  by  the  statute 
as  a  condition  precedent  to  plaintiff's  right 
to  maintain  the  action  had  ever  been 
brought  before  the  clerk  or  the  council,  or 
that  they  had  knowledge  of  its  existence.  It 
is  said  in  the  opinion,  that  "there  is  no 
claim  that  the  city  council  did  not  have 
full  or  sufficient  notice,  or  that  they  did 
not  act  on  it."  The  very  fact  that  a  de- 
murrer was  filed  to  the  complaint  upon  the 
ground  that  it  failed  to  state  facts  sufllcicnt 
to  constitute  a  cause  of  action  in  respect 
to  the  service  of  the  notice  is  essentially 
a  claim  that  the  city  did  not  have  full  and 
sufficient  notice  to  make  it  liable  under  the 
statute.  Moreover,  that  which  the  statute 
required  the  plaintiff  should  do,  as  a  con- 
dition precedent  to  maintain  his  cause  of 
action,  cannot  be  legally  excused  by  the 
courts,  even  though  the  latter  should  think 
the  requirement  harsh  or  unwise.  To  do 
so  is  to  annul  legislation  and  determine 
the  rights  of  litigants,  not  in  accordance 
with  the  law  of  the  land,  but  as  the  court 
thinks  the  law  should  be. 

I  am  authorized  to  state  that  Mr.  Jus- 
tice Hill  and  Mr.  Justice  Garrigucs  con- 
cur in  the  views  I  have  herein  expressed. 

Garrignes,  J.,  dissenting: 

I  cannot  agree  with  the  majority  opinion. 
I  think  service  of  the  notice  required  by 
statute  to  be  made  upon  the  clerk  before 
bringing  suit  is  a  condition  precedent  to  the 
right  to  bring  the  action.  The  legislature, 
having  the  power  to  deny  the  right  to  bring 
the  suit,  could  prescribe  the  conditions  un- 
der which  it  could  be  brought.  In  my  opin- 
ion Denver  v.  Saulcey,  5  Colo.  App.  420,  38 
Pac.  1008,  is  decisive  of  this  case.  It  is 
there  said  on  page  422  of  5  Colo.  App.: 
"The  charters  of  nearly  all  cities  contain 
a  provision  like  that  found  in  the  charter 
of  this  city.  In  providing  satisfactory  plans 
for  municipal  government,  it  seems  to  have 
been  found  expedient  to  attach  this  require- 
ment as  a  condition  precedent  to  the  general 
right  which  the  injured  person  is  given  to 
recover  damages  for  such  alleged  wronjis. 
Since  the  right  to  sue  the  city  is  a  matter 
of  statute,  lawmakers  have  the  undoubted 
right  to  require  the  observance  of  these 
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reasonable  conditions.  Wherever  similar 
provisions  have  come  before  the  court**  for 
construction,  it  has  been  almost,  if  not 
quite,  universally  held  that  the  giving  of 
the  notice  in  the  form  and  in  the  manner 
prescribed  is  a  condition  precedent,  without 
which  the  plaintiff  may  not  maintain  his 
action." 

I  am  authorized  to  state  that  Mr.  Jus- 
tice Hill  and  Mr.  Justice  White  concur  in 
this  dissenting  opinion. 


KANSAS  SUPREME  COtTRT. 

ETTA  H.  OSIKCUP,  Appt., 

V. 

JENNIE  IIENTHORN  et  al..  Admrs.,   etc., 
of  Julia  A.  George,  Deceased. 

(89  Kan.  58,  130  Pac.  652.) 

Descent    —    voluntary      distribntion    — 
mistake  —  relief. 

1.  The  mistake  of  the -wife  and  mother  of 
a  decedent  in  regard  to  the  law  of  descents 
and  distributions  of  a  state  other  than  that 
of  their  residence,  which  led  to  the  appor- 
tionment and  transfer  of  land  owned  by 
the  decedent  at  the  time  of  his  death  to  the 
mother,  when,  under  the  statute,  the  widow 
was  entitled  to  all  of  it,  is  a  mistake  of 
fact  against  which  equity  will  relieve,  un- 
less some  principle  of  equity  bars  the  grant- 
ing of  such  relief. 

Laches  —  relief  from  mistake  —  eff€?ot. 

2.  The  general  rule  is  that  equity  will 
not  interpose  to  relieve  from  a  mistake 
w^here  there  is  inexcusable  delay  and  negli- 
gence in  asserting  a  right,  or  where  the 
granting  of  the  relief  would  operate  in- 
equitably; but  laches  is  an  equitable  de- 
fense, and  will  not  bar  a  recovery  from 
mere  lapse  of  time,  nor  where  there  is  a 
reasonable  excuse  for  nonaction  of  a  party 
in  making  inquiry  as  to  his  rights  or  in 
asserting  them. 

Trial  —  laches  —  question  for  jury. 

3.  In  view  of  the  testimony  herein  as  to 
the  delay  of  appellant  in  making  inquiry 
or  in  asserting  her  right  to  land  owned  by 
her,  but  which  was  conveyed  to  the  mother 
of  decedent  by  mistake,  the  question  wheth- 
er she  was  guilty  of  laches  was  one  of  fact, 
and  the  ruling  of  the  trial  court  sustaining 
a  demurrer  to  her  evidence  was  error. 

(March  8,  1913.) 

Headnotes  by  Johnston,  Ch.  J. 

Note,  —  3fistaTce  as  to  law  of  another 
state  or  country  as  one  of  law  or  of 
fact. 

The  scope  of  this  note  includes  cases 
where  the  parties  were  wholly  ignorant  of 
the  law  of  another  sfate,  as  well  as  cases 
where  they  were  mistaken  in  regard  there- 
to, both   classes   of   cases   standing  on   the 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Trego  County 
in  defendants'  favor  in  an  action  brought 
to  set  aside  an  agreement  between  plaintiff 
and  Julia  A.  George,  deceased,  for  the  equal 
diriflion  of  the  estate  of  plaintiff's  deceased 
husband,  and  the  deed  conveying  the  same. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Herman  Ltongf  for  appellant: 
A  mistake  as  to  the  law  of  another  state 
is  regarded  as  a  mistake  of  fact,  and  is  on 
the  same  basis,  so  far  as  diligence  is  con- 
cerned, as  any  other  matter  of  fact;  there 
is  no  fiction  of  law  which  presumes  that 
a  resident  of  Iowa  is  familiar  with  the 
laws  of  Kansas,  and  which  makes  it  negli- 
gence not  to  know  the  laws  of  another 
state.  • 


2  Pom.  Eq.  Jur.  §  849;  Jeakins  v.  Fra- 
zier,  64  Kan.  271,  67  Pac.  854;  Griffith  v. 
Townley,  69  Mo.  13,  33  Am.  Rep.  476; 
Boliiiger  v.  Beacham,  81  Kan.  747,  106 
Pac.  1094;  Morgan  v.  Bell,  3  Wash.  554, 
16  L.R.A.  614,  28  Pac.  92&;  Nicholson  v. 
Nicholson,  83  Kan.  223,  109  Pac.  1086; 
Williams  v.  Merriam,  72  Kan.  312,  83  Pac. 
976. 

And  if  it  be  not  negligence  to  make  such 
a  mistake,  neither  is  it  negligence  nor 
laches  to  fail  to  discover  the  mistake,  even 
for  years  and  years  afterward. 

First  Nat.  Bank  v.  Wentworth,  28  Kan. 
183;  Ihivall  v.  Simpson,  53  Kan.  291,  36 
Pac.  330;  Williams  v.  Merriam,  72  Kan. 
312,  83  Pac.  976. 

Mr.  W.  E.  Saum  for  appellees. 


same  footing.  It  may  also  be  stated  that 
the  "other  state  or  country"  meant  is  an- 
other from  the  standpoint  of  the  party 
mista.ken,  and  not  merely  from  that  of  the 
court. 

The  parent  case  on  this  subject  is  Haven 
V.  Foster,  9  Pick.  112,  19  Am.  Dec.  353, 
decided  in  1829,  which  involves  a  situation 
snbstAntially  identical  with  that  in  Osin- 
cup  V.  Henthobn.  There  a  citizen  of  Mas- 
eachasetts  had  died  intestate,  leaving  as 
his  heirs  a  niece,  the  daughter  of  a  de- 
ceased sister,  and  three  nephews,  the  sons 
of  another  deceased  sister.  The  nephews 
and  niece  united  in  a  deed  of  lands  of  the 
intestate  in  the  state  of  New  York,  and 
diTided  the  proceeds  among  themselves  per 
capita.  By  a  statute  of  New  York,  the 
land  in  that  state  descended  to  the  niece 
and  nephews  per  stirpes,  and  not  per  capi- 
ta, wa  m  Massachusetts.  Upon  discovering 
this  fact,  an  action  was  brought  against  a 
nephew  for  the  amount  of  purchase  money 
received  by  him  over  and  above  his  share. 
The  court,  in  holding  that  the  mistake  of 
the  parties  was  one  of  fact  against  which 
equity  would  relieve,  and  not  of  law,  said: 
"The  mistake  in  the  distribution  of  the 
consideration  money  for  which  the  land 
was  sold  arose  from  the  mutual  ignorance 
of  the  law  of  descents  in  New  York.  Can 
this  mistake  be  corrected  and  the  plaintiff 
be  restored  to  the  rights  which  he  had 
under  this  statute?  It  is,  in  the  first  place, 
objected  that  the  plaintiff's  ignorance  was 
owing  to  his  own  negligence,  that  he  shall 
not  be  allowed  to  take  advantage  of  his 
own  laches;  that  what  a  man  may  learn 
with  proper  diligence,  he  shall  be  presumed 
to  know;  and  that  against  mistakes  arising 
from  negligence,  even  a  court  of  equity 
will  not  relieve.  In  all  civil  and  criminal 
proceedings  every  man  is  presumed  to 
know  the  law  of  the  land,  and  whenever  it 
is  a  man's  duty  to  acquaint  himself  with 
facts,  he  shall  be  presumed  to  know  them. 
But  this  doctrine  does  not  apply  to  the 
present  case.  It  was  not  the  duty  of  the 
plaintiff  to  know  the  laws  of  New  York, 
Bor  does  ignorance  of  them  imply  negli- 
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gence.  Knowledge  cannot  be  imputed  to 
the  plaintiff,  and  it  is  expressly  agreed 
that  he,  as  well  as  the  defendant,  was  en- 
tirely ignorant  of  the  statute  of  New  York. 
Besides,  it  was  as  much  the  duty  of  the 
defendant  as  of  the  plaintiff,  to  be  ac- 
quainted with  the  laws  of  New  York.  And, 
if  either  is  guilty  of  negligence,  both  are 
in  this  respect  in  pari  delicto,  .  .  .  The 
principal  objection  to  the  plaintiff's  recov- 
ery, and  the  one  most  relied  upon  by  the 
defendant's  counsel,  is  that  the  payment 
to  the  defendant  was  made  through  misap- 
prehension of  the  law,  and  therefore  that 
the  money  cannot  be  reclaimed.  It  is  al- 
leged that  to  allow  the  plaintiff  to  recover 
in  the  present  action  would  be  to  disregard 
the  common  presumption  of  a  knowledge  of 
the  law,  and  to  violate  the  wholesome  and 
necessary  maxim,  Ignorafttia  jurie  quod 
quisque  tenetur  scire^  neminem  excuaat. 
This  objection  has  been  strongly  urged  by 
the  defendant's  counsel,  and  learnedly  and 
elaborately  discussed  by  the  counsel  on 
both  sides.  It  is  believed  that  all  the  au- 
thorities applicable  on  the  point,  from  the 
civil  as  well  as  the  common  law,  have  been 
brought  before  the  court.  Whether  money 
paid  through  ignorance  of  the  law  can  be 
recovered  back  is  a  question  much  vexed, 
and  involved  in  no  inconsiderable  perplex- 
ity. We  do  not  court  the  investigation  of 
it,  and,  before  attempting  its  solution,  it 
may  be  well  to  ascertain  whether  it  is  nec- 
essary to  the  decision  of  the  case  before 
us.  That  a  mistake  in  fact  is  a  ground  of 
repetition  is  too  clear  and  too  well  settled 
to  require  argument  or  authority  in  its 
support.  The  misapprehension  or  ignG^ 
ranee  of  the  parties  to  this  suit  related  to 
a  statute  of  the  state  of  New  York.  Is 
this,  in  the  present  question,  to  be  consid- 
ered fact  or  law?  The  existence  of  any 
foreign  law  must  be  proved  by  evidence 
showing  what  it  is.  And  there  is  no  legal 
presumption  that  the  law  of  a  foreign 
state  is  the  same  as  it  is-  here.  2  Starkie, 
Ev.  Metcalf's  cd.  568;  ^fale  v.  Roberts,  3 
Esp.  163,  6  Revised  Rep.  823.  If  a  foreign 
law    is    unwritten,    it   may    be   proved    by 
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Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Manfred  E.  Hull  and  his  wife,  Etta  H. 
Hull,  DOW  Etta  U.  Osincup,  the  appellant, 
were,  in  1894,  residents  of  the  state  of 
Iowa,  and  with  them  lived  his  mother, 
Julia  A.  George.  Manfred  £.  Hull  was 
possessed  of  certain  property  in  the  state 
of  Iowa,  and  also  of  certain  land  in  the 
state  of  Kansas.  On  October  24,  1894, 
Hull  died  intestate,  leaving  surviving  bis 
wife  and  mother,  but  no  children.  In  or- 
der to  settle  up  the  estate,  and  acting  upon 
the  advice  of  an  attorney,  who,  as  it  is 
alleged,  informed  appellant  and  Julia  A. 
George  that  they  were  each  entitled  to  one 
half  of  the  Kansas  land,  appellant  and 
Julia   A.    George   entered    into   a   contract 


which  recited  that,  "in  consideration  of  the 
love  and  affection  existing  between  the  par- 
ties," the  estate,  including  the  Kansas  land, 
should  be  equally  divided  between  them, 
after  the  payment  of  debts  and  funeral  ex- 
penses. To  carry  out  this  agreement,  ap- 
pellant made  a  quitclaim  deed  for  the 
Kansas  land  to  Julia  A.  George  "in  con- 
sideration of  one  dollar  and  other  valuable 
considerations,"  and-  later  received  from 
Julia  A.  George  a  quitclaim  deed  for  an 
undivided  one  half  interest  in  the  land  for 
the  same  consideration.  In  each  of  the 
deeds  it  was  recited  that  Julia  A.  George 
was  the  mother  and  only  heir  of  Manfred 
E.'Hull.  In  1910,  Julia  A.  George,  while 
a  resident  of  Illinois,  died,  leaving  a  will 
naming  the  appellees  as  devisees.     At  this 


parol  evidence;  but  if  written,  it  must  be 
proved  by  documentary  evidence.  Kenny  v. 
Clarkson,  1  Johns.  385,  3  Am.  Dec.  336; 
Frith  V.  Sprague,  14  Mass.  455;  Consequa 
V.  Willings,  Pet.  C.  C.  229,  Fed.  Cas.  No. 
3,128.  The  laws  of  other  states  in  the 
Union  are  in  these  respects  foreign  law. 
Raynham  v.  Canton,  3  Pick.  293.  The 
courts  of  this  state  are  not  presumed  to 
know  the  laws  of  other  states  or  foreign 
nations,  nor  can  they  take  judicial  cog- 
nizance of  them,  till  they  are  legally 
proved  before  them.  But  when  established 
by  legal  proof,  they  are  to  be  construed 
by  the  same  rules,  and  to  have  the  same 
effect  upon  all  subjects  coming  within 
their  operation,  as  the  laws  of  this  state. 
That  the  lex  loci  rei  sita^  must  govern  the 
descent  of  real  estate  is  a  principle  of  our 
law  with  which  everyone  is  presumed  to  be 
acquainted.  But  what  lex  loci  is  the  court 
can  only  learn  from  proof  adduced  before 
them.  The  parties  knew,  in  fact,  that  the 
intestate  died  seised  of  estate  situated  in 
the  state  of  New  York.  They  must  be  pre- 
sumed to  know  that  the  distribution  of 
that  estate  must  be  governed  by  the  laws 
of  New  York.  But  are  they  bound,  on 
their  peril,  to  know  what  the  provisions 
of  those  laws  are?  If  the  judicial  tribunals 
are  not  presumed  to  know,  why  should  pri- 
vate citizens  be?  If  they  are  to  be  made 
known  to  the  court  by  proof,  like  other 
facts,  why  should  not  ignorance  of  them 
by  private  individuals  have  the  same  effect 
upon  their  acts  as  ignorance  of  other  facts? 
Juris  ignqrantia  csf,  cum  jus  nostrum  ig- 
noramus, and  does  not  extend  to  foreign 
laws  or  the  statutes  of  other  states.  We 
are  of  opinion  that,  in  relation  to  the 
question  now  before  us,  the  statute-  of  New 
York  is  to  be  considered  as  a  fact,  the 
ignorance  of  which  may  be  ground  of  repe- 
tition." 

Although  the  statement  which  is  made 
in  some  of  the  cases,  that  the  doctrine  that 
ignorance  of  foreign  law  is  to  bo  deemed 
ignorance  of  fact  proceeds  upon  the  prin- 
ciple that  foroicrn  laws  aro  matters  of  fact, 
to  be  proved  like  other  facts,  before  even 
the  courts  can  notice  them  (see  Ellison  v. 
46  L.R.A.(N.S.) 


Branstrator,  153  Ind.  146,  54  N.  E.  433; 
Boling«er  v.  Beacham,  81  Kan.  746,  106 
Pac.  1094;  Bank  of  Chillicothe  v.  Dodge, 
8  Barb.  233;  King  v.  Doolittle,  1  Head, 
77),  and  which  seems  to  have  had  its  origin 
in  the  argument  used  by  the  court  in 
Haven  v.  Foster,  9  Pick.  U2,  19  Am.  Dec. 
353,  may  suggest  a  distinction  between 
cases  where  the  mistake  is  by  a  resident 
of  the  state  of  the  forum  as  to  the  laws 
of  another  state  or  foreign  country,  and 
cases  where  the  mistake  is  by  a  nonresi- 
dent as  to  the  law  of  the  forum  state,  of 
which  the  court  takes  judicial  -  notice,  no 
such  distinction  has  in  fact  been  taken, 
as  is  indicated  by  the  decisions  hereinafter 
cited.  And  if,  as  seems  to  be  the  case, 
tlie  true  basis  of  the  rule  is  that  the  duty 
of  every  person  of  sound  and  mature  mind 
to  know  the  law  is  limited  to  the  law  of 
one's  residence,  so  that  one  is  under  no 
duty  to  know  the  law  of  another  state-  or 
country,  the  suggested  ground  for  distinc- 
tion disappears.  Compare  Haven  v.  Fos- 
ter, supra,  and  Vinal  v.  Continental  Constr. 
&  Improv.  Co.  53  Hun,  247,  6  N.  Y.  Supp. 
505,  where  it  is  said:  "Foreign  laws  (in- 
cluding laws  of  other  states*)  are  facts. 
The  presumption  that  everyone  knows  the 
laws  of  his  own  state  is  hard  enough.  He 
never  is  presumed  to  know  the  laws  of  all 
the  other  states  in  this  country  and  the 
laws  of  all  the  nations  of  the  world." 

The  rule  that  ignorance  or  mistake  as  to 
the  law  of  another  state  or  country  is 
ignorance  or  mistake  of  fact  is  also  sup- 
ported by  the  following  cases:  Bolinger 
V.  Beacham,  81  Kan.  746,  106  Pac.  1094; 
Nicholson  v.  Nicholson,  83  Kan.  223,  109 
Pac.  1086;  Lyle  v.  Shinnebarger.  17  Mo. 
App.  66;  Rosonbaum  v.  United  States 
Credit  System  Co.  64  N.  J.  L.  34.  44  Atl. 
966,  reversed  on  other  grounds  in  65  N. 
J.  L.  255,  53  L.R.A.  440,  48  AtU  237,  in 
which  the  ignorance  or  mistake  was  that 
of  a  resident  of  the  forum  as  to  the  laws 
of  another  state:  Williams  v.  Merriara,  72 
Kan.  312,  83  Pac.  976,  in  which  the  mis- 
take was  that  of  a  nonresident  of  the  forum 
as  to  the  law  of  another  state;  Patterson 
V.  Bloomer,  35  Conn.  67,  95  Am.  Dec.  218; 
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time  appellant  was  a  resident  of  California, 
and,  after  Julia  A.  George's  death,  appel- 
lant alleges  that,  by  consulting  an  attor- 
ney regarding  her  interest,  if  any,  in  the 
estate,  she  for  the  first  time  found  herself 
to  have  been  entitled  to  the  whole  of  the 
Kansas  land  owned  by  Manfred  E.  Hull, 
and  she  thereupon  brought  this  action  to 
8ft  aside  the  agreement  entered  into  with 
Julia  A.  George,  and  the  deed  conveying 
the  land.  She  gave  testimony  that  she  had 
not  resided  in  the  state  of  Kansas,  and  had 
therefore  had  no  opportunity  to  become 
familiar  with  Kansas  laws.  In  their  an- 
swer to  appellant's  petition,  appellees  deny 
that,  at  the  time  of  the  making  of  the 
contract  and  deed,  appellant  was  laboring 
under  any  mistake  as  to  the  legal  rights 


of  the  parties,  and  assert  that  the  instru- 
ments were  voluntarily  given  and  entered 
into.  As  a  further  defense,  appellees  set 
up  that  appellant  was  guilty  of  laches  in 
not  familiarizing  herself  earlier  as  to  her 
legal  rights  under  the  Kansas  laws.  On 
a  trial  of  the  cause,  the  appellant  produced 
the  evidence  above  outlined;  but  a  demur- 
rer to  her  evidence  was  sustained,  and  the 
case  dismissed. 

Accepting  as  true  all  of  the  testimony 
which  tends  to  support  the  allegations  of 
the  appellant  in  her  petition,  and  drawing 
everv  fair  inference  from  it  favorable  to 
her,  as  must  be  done  upon  a  demurrer  to 
evidence,  did  she  present  a  case  for  equita- 
ble relief?  She  alleged  that,  upon  the 
death  of  her  husband,  she  became  the  ab- 


Marshall  v.  Coleman,  187  111.  556,  58  N.  E. 
H2S:  Ellison  v.  Branstrator,  153  Ind.  146, 
54  X.  E.  433;  Curtis  v.  Leavitt,  16  N.  Y. 
9;  Vinal  v.  Continental  Constr.  &  Improv. 
Co.  53  Hun,  247,  6  N.  Y.  Supp.  595;  Mor- 
gan v.  Bell,  3  Wash.  5,14,  16  L.R.A.  614, 
2S  Pac.  925,  in  all  of  which  the  ignorance 
or  mistake  was  that  of  a  nonresident  as  to 
the  law  of  the  forum;  Moreland  v.  Atchi- 
son, 19  Tex.  303,  where  the  ignorance  was 
that  of  an  immigrant  as  to  the  law  of  the 
forum;  and  bv  dicta  in  Schaefer  v.  VVun- 
'Urle,  154  111."  577,  39  N.  E.  623;  Norton 
V.  Marden,  15  Me.  45,  32  Am.  Dec.  132; 
and  King  v.  Doolittle,  1  Head,  77. 

And  see  also  Leslie  v.  Baillie,  7  Jur.  77, 
12  L.  J.  Ch.  N.  S.  153,  2  Younge  &  C.  Ch. 
(as.  91,  holding  payment  of  a  legacy  by 
the  executors  of  an  English  will,  to  a  mar- 
rii>d  woman  domiciled  in  Scotland,  after 
her  husband's  death,  a  good  pavment  in 
tlie  ab<^('nce  of  proof  that  they  knew  the 
"Scotch  law  on  the  subject,  though  a^ccord- 
inu  to  the  Scotch  law  the  payment  should 
have  been  made  to  the  husband's  personal 
representatives;  since  the  executors  were 
not  bound  to  know  the  law  of  Scotland. 

So,  also,  where  it  is  necessary  to  prove 
a  person's  knowledge  of  the  law  of  a  state 
or  countrj'  other  than  that  of  his  residence, 
-^iioh  know^lodfire  must  be  proved  as  a  fact. 
Stedman  v.  Davis,  93  N.  Y.  32;  Bank  of 
Chillicothe  v.  Dodge.  8  Barb.  233;  Mer- 
rhants*  Bank  v.  Spalding,  12  Barb.  302,  af- 
firmed in  9  N.  Y.  53. 

There  is.  liowever,  a  class  of  cases  (of 
which  CambioRo  v.  MafTett,  2  Wash.  C.  C. 
Ofl.  Fed.  Cas.  Xo.  2,330;  Knower  v.  Haines, 
31  Fed.  513:  Wooton  v.  Miller,  7  Smedes 
A  M.  380;  Hill  v.  Spear,  50  N.  H.  253,  9 
Am.  Rep.  205,  and  Tvson  v.  Passmore,  2 
Pa.  St.  122,  44  Am.  Dec.  181,  may  be  cited 
as  examples)  which  hold  that  where  the 
contract  of  a  foreigner  is  to  be  completed 
in,  or  has  reference  to  its  execution  in,  a 
foreign  countrv,  lie  will  be  presumed  to 
know  the  laws  of  that  country.  Now  while 
this  presumption  is  a  proper  one  for  the 
purpose  of  ascertaining  the  rights  acquired 
by  such  a  contract,  or  of  determining 
whether  the  contract  lA  ovifi  which  the 
46  LJR.A.  (N.S.) 


courts  of  the  country  in  which  it  is  to  be 
performed  will  enforce,  it  would  seem  that 
it  does  not  necessarily  follow  that  a  mis- 
take in  regard  to  the  law  of  that  country 
should,  for  the  purpose  of  determining  the 
right  of  the  nonresident  to  equitable  relief, 
be  regarded  as  one  of  law. 

Such,  nevertheless,  seems  to  be  the  posi- 
tion taken  in  Bentley  v.  Whittemore,  18 
N.  J.  Eq.  366.  There  a  resident  of  New 
York  made  to  two  persons,  also  residents 
of  New  York,  an  assignment  for  the  benefit 
of  creditors,  valid  under  the  laws  of  New 
York,  which  included  real  estate  in  New 
Jersey  upon  which  one  of  the  assignees 
held  a  mortgage.  The  assignees  sold  the 
New  Jersey  property  to  complainant,  the 
one  holding  the  mortgage  giving  it  up  at 
the  time  of  the  sale,  although  it  does  not 
appear  that  he  received  payment  thereof, 
and  the  purchaser  paying  a  cash  considera- 
tion, and  assuming  another  mortgage  on  the 
property,  which  he  subsequently  paid  off. 
In  this  situation,  certain  judgment  cred- 
itors of  the  assignor,  claiming  that  the  as- 
signment for  the  benefit  of  creditors  was 
invalid  under  the  laws  of  New  Jersey, 
caused  executions  to  be  issued  and  levied 
upon  the  New  Jersey  property,  whereupon 
the  complainant  filed  his  bill  for  an  injunc- 
tion to  restrain  the  sale  of  the  property 
under  the  executions,  and  to  have  the  mort- 
gages, alleged  to  have  been  canceled  by  mis- 
take, again  set  up  and  declared  valid  liens 
to  protect  his  title.  Ihe  assignee  who  had 
given  up  his  mortgage  on  the  property 
filed  a  cross  bill  to  have  the  mortcjage  to 
him  set  up  as  having  been  canceled  under 
misapprehension,  as  he  supposed  that  the 
assignment  was  valid,  and  that  the  deed  to 
the  complainant  conveyed  the  title.  The 
court,  holding  the  assignment  to  be  void 
as  to  the  lands  in  New  Jersey,  refused  to 
reinstate  the  mortgages,  and  dismissed  the 
bill  and  cross  bill  on  the  ground  that  tlic 
mistake  of  the  parties  was  one  of  law,  say- 
ing: "Although  a  mistake  as  to  the  law 
of  a  foreign  state  is  considered  a  mistake 
of  fact  in  most  cases,  yet  when  a  nonresi- 
dent enters  into  a  contract  to  be  performed 
in  another  state,,  or  relating  to  lands  in  a. 
12 
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solute  owner  of  the  Kansas  land,  but  that 
she  and  Julia  A.  George  were  advised  by 
the  attorney  and  led  into  the  mistaken  be- 
lief that  the  law  of  Kansas  was  the  same 
as  the  law  of  Iowa,  where  they  resided, 
giving  the  mother  of  decedent  one  half  of 
the  land  in  Kansas  as  well  as  in  Iowa,  and 
that  transfers  were  made  by  each  to  the 
other  of  a  one-half  interest  in  the  land, 
without  any  consideration,  and  that  neither 
of'  them  resided  in  Kansas,  and  neither  dis- 
covered the  mistake  before  th^  death  of  the 
mother,  in  1010,  and  that  after  her  death, 
and  upon  inquiry,  appellant  discovered  the 
mistake,  and  that  she  promptly  came  to  a 
court  of  equity  in  order  to  correct  the 
mistake  and  obtain  relief. 

The  testimony  shows  plainly  enough  that 
a  mistake  was  made,  and  also  that  it  was 
a  mutual  mistake.  The  oral  evidence  of 
appellant  is  supported  by  the  recitals  in 
the  deeds  that  were  executed.  In  the  deed 
executed  by  appellant,  it  is  recited:  "The 
grantee  is  the  mother  and  only  heir  at  law 
of  said  Manfred  E.  Hull,  deceased,  who 
died  intestate  without  living  issue."  In 
the  deed  from  Julia  A.  George  to  appel- 
lant, there  is  a  recital  as  follows:  ''The 
said  Julia  A.  George  is  the  mother  and 
sole  heir  at  law  of  Manfred  E.  Hull,  and 
the  grantee  is  the  widow  of  said  Manfred 
E.  Hull,  deceased,  who  died  intestate  with- 
out living  issue." 

The  mistake  was  not  an  unnatural  one. 
The  deceased  owned  land  in  Iowa,  where 
he  lived  with  his  wife  and  mother,  and, 
under  the  law  of  that  state,  one  half  of 
the  real  estate  which  he  had  owned  there 
descended  to  the  mother  and  the  remainder 
to  the  widow.  They  believed  that  the  law 
of  descents  and  distributions  was  the  same 
in   Kansas  as   in   Iowa,   and  of  this   they 


were  reassured  by  the  advice  of  a  lawyer 
of  that  state. 

It  is  contended  that,  if  a  mistake  was 
made,  it  was  one  against  which  equity  will 
not  relieve.  Passing  the  question  as  to 
whether  equity  ever  gives  relief  for  a  mis- 
take of  a  person  as  to  his  legal  rights  or 
as  to  tlie  law,  it  must  be  held  that  the 
mistake  claimed  by  appellant  was  one  of 
fact.  It  was  not  a  mistake  as  to  the  legal 
effect  of  the  deeds  executed,  but  it  was  a 
mistake  as  to  the  law  of  descents  and  dis- 
tributions of  a  state  other  than  the  one  in 
which  the  parties  resided,  and  of  the  rights 
of  the  parties  under  that  statute.  It  hap 
been  decided  that  a  mistake  as  to  the  law 
of  another  state  is  one  of  fact  against 
which  relief  may  be  had  in  the  absence  of 
countervailing  equities.  On  this  question 
it  has  been  said:  ''The  general  rule  that 
a  mistake  of  law,  pure  and  simple,  is  not 
adequate  ground  for  relief,  rests  upon  the 
fundamental  assumption  that  persons  of 
sound  and .  mature  mind  are  presumed  to 
know  the  law;  but  this  assumption  does 
not  apply  to  the  laws  of  another  state.  2 
Pom.  £q.  Jur.  3d  ed.  §  842.  Ignorance  of 
these  laws  is  deemed  to  be  ignorance  of 
fact."  Bolinger  ▼.  Beacham,  81  Kan.  746, 
760,  106  Pac.  1094,  1095.  Other  cases  of 
like  import  are  Alexandria  A.  &  Ft.  S.  R. 
Co.  V.  Johnson,  61  Kan.  417,  69  Pac.  1063; 
Williams  v.  Merriam,  72  Kan.  312,  83  Pac. 
976;  Loyal  Mystic  Legion  v.  Brewer,  75 
Kan.  729,  90  Pac.  247;  Morgan  v.  Bell,  3 
Wash.  554,  16  L.R.A.  614,  28  Pac.  925. 

Through  this  mistake  of  fact,  based  on 
erroneous  advice  from  one  on  whom  she 
would  naturally  rely,  appellant  conveyed 
property  to  which  she  had  a  clear  and  com- 
plete title  to  one  who  gave  no  considera- 
tion for  it,  and  who  had  no  interest  in  or 


foreign  state,  he  is  held  to  know  the  law 
of  such  state,  and  in  that  case  the  mistake 
is  one  of  law.  Besides,  Bentley,  who  seeks 
the  relief,  and  paid  the  mortgages  and  can- 
celed them  by  mistake,  was  a  resident  of 
this  state."  Upon  appeal  (19  N.  J.  Eq. 
402,  97  Am.  Dec.  671),  the  assignment  was 
held  valid;  and  It  consequently  became  un- 
necessary for  tlie  appellate  court  to  pass 
upon  the  question  whether  the  mistake  of 
the  cross  complainant  as  to  the  legal  effect 
of  the  assignment  was  one  of  law  or  of 
fact. 

It  seems  worthy  of  note  that  even  if  the 
mistakes  in  question  in  Osinguf  v.  Hen- 
thorn,  and  in  some  of  the  other  cases 
which  hold  a  mistake  in  regard  to  the  law 
of  another  jurisdiction  to  be  a  mistake  of 
fact  against  which  equity  will  relieve,  had 
been  held  to  be  mistakes  of  law,  they  would 
nevertheless  have  constituted  grounds  for 
equitable  relief  under  the  rule  suggested 
by  Mr.  Pomeroy  (Eq.  Jur.  vol.  2,  3d  ed. 
§  849) :  "Wherever  a  person  is  ignorant 
46  L.R.A.(N.S.) 


or  mistaken  with  respect  to  his  own  ante- 
cedent and  existing  private  legal  rights,  in- 
terest, estates,  duties,  liabilities,  or  other 
relation,  either  of  property  or  contract  or 
personal  status,  and  enters  into  some  trans- 
action the  legal  scope  and  operation  of 
which  he  correctly  apprehends  and  under- 
stands, for  the  purpose  of  affecting  such 
assumed  rights,  interests,  or  relations,  or 
of  carrying  out  such  assumed  duties  or 
liabilities,  equity  will  grant  its  relief,  de- 
fensive or  affirmative,  treating  the  mistake 
as  analogous  to,  if  not  identical  with,  a 
mistake  of  fact."  And  in  the  same  section 
he  states  that  whenever  cases  of  this  kind 
have  arisen,  relief  has  almost  always  been 
granted,  although  not  always  on  this 
ground. 

See  note  to  Page  v.  Higgins,  5  L.R.A. 
153,  as  to  "Mistake:  relief  obtainable  in 
equity." 

See  note  to  German  Ins.  Co.  v.  Gueck, 
6  L.R.A.  835,  defining  mistake.      £.  S.  O. 
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right  to  it.  The  preliminary  contract  bo 
tween  them  referred  to  the  consideration 
of  love  and  affection^  and  in  the  deeds  the 
consideration  recited  was  '*one  dollar  and 
other  valuable  considerations," — an  expres- 
sion used  to  indicate  a  nominal  considera- 
tion, and  is  ordinarily  employed  in  cases 
where  nothing  is  actually  paid.  It  is  not 
easy  to  infer  that  appellant  intended  to 
donate  and  convey  land  of  which  she  had 
an  absolute  title  to  Mrs.  George;  but  her 
testimony,  which  is  uncontradicted,  is  that 
there  was  no  consideration  in  fact  paid, 
and  no  intention  to  make  a  gift  to  the 
grantee,  but  that,  through  the  erroneous 
advice  and  the  mistake  as  to  their  rights 
of  inheritance  under  the  statute,  they  ap- 
portioned the  land  between  them  in  equal 
shares,  and  deeds  were  accordingly  executed. 
'J  he  next  contention  is  that  equity  will 
not  grant  relief  from  the  mistake  in  ques- 
tion, because  of  the  laches  or  negligence  of 
appellant  in  making  inquiry  and  in  asking 
for  redress.  The  general  rule  is  that  equity 
will  not  interpose  to  relieve  from  mistake 
where  there  is  inexcusable  negligence,  or 
where  the  granting  of  the  relief  asked 
would  operate  inequitably  and  do  an  injus- 
tice. On  the  other  Bide,  it  is  said  that 
there  were  good  reasons  for  the  delay; 
that  no  circumstances  arose  to  cause  dis- 
trust of  the  advice  given  to  appellant  un- 
til about  the  time  that  the  action  was 
brought.  It  appears  that  neither  of  the 
parties  ever  lived  in  Kansas.  For  about 
six  years  after  the  transfers  were  made, 
appellant  and  Julia  A.  George  lived  to- 
gether in  Iowa.  After  that  time  Airs. 
George  removed  to  Illinois,  while  appel- 
lant went  to  California.  When  Julia  A. 
George  died,  appellant  consulted  an  attor- 
ney in  California  as  to  whether  she  had  an 
interest  in  the  estate  of  Julia  A.  George, 
when  she  was  informed  for  the  first  time 
that,  under  the  Kansas  statute,  she  was 
entitled  to  all  of  the  Kansas  land  which 
her  husband  owned  at  the  time  of  his 
death.  The  advice  given  the  parties,  and 
the  circumstances  under  which  they  acted, 
the  exchange  of  deeds,  which  would  natur- 
ally end  inquiry  and  be  accepted  as  the 
final  division  and  settlement  of  their  rights 
in  the  lands  of  the  deceased,  the  absence 
of  appellant  from  Kansas,  and  the  fact 
that  no  circuhistances  arose  to  challenge 
the  correctness  of  the  advice  or  the  legality 
of  the  apportionment  of  the  land,  are  the 
txcnsea  assigned  for  the  long  delay  in  dis- 
covering the  mistake  and  in  asking  for 
relief;  and,  in  view  of  these  facts,  it  can 
hardly  be  said  that  the  inaction  of  appel- 
lant was  inexcusable.  Laches  is  an  equita- 
ble defense,  and  ought  not  to  be  applied 
4«  L,K^.(KS.) 


in  a  way  that  would  do  injustice  or  defeat 
the  real  owner  of  land  from  recovering  it. 
Although  about  sixteen  years  elapsed  be- 
tween the  execution  of  the  deeds  and  the 
bringing  of  this  action, — ^a  fact  which 
made  it  incumbent  upon  appellant  to  show 
some  sufficient  excuse  for  the  delay,-^it  is 
well  settled  that  the  lapse  of  such  a  time 
will  not  necessarily  defeat  the  granting  of 
equitable  relief.  If  a  party  has  no  knowl- 
edge of  his  rights,  he  can  hardly  be  charged 
with  negligence  in  failing  to  asflert  them; 
neither  can  he  be  regarded  as  having  aban- 
doned such  rights  as  he  may  have. 

In  Galliher  v.  Cadwell,  145  U.  S.  368, 
372,  36  L.  ed.  738,  740,  12  Sup.  Ct.  Kep. 
873,  874,  the  court  said:  "They  [cases  on^ 
laches]  proceed  on  the  assumption  that  the 
party  to  whom  laches  is  imputed  has 
knowledge  of  his  rights,  and  an  ample  op- 
portunity to  establish  them  in  the  proper 
forum;  that,  by  reason  of  his  delay,  the 
adverse  party  has  good  reason  to  believe 
that  the  alleged  rights  are  worthless,  or 
have  been  abandoned;  and  that,  because  of 
the  change  in  condition  or  relations  during 
this  period  of  delay,  it  would  be  an  injus- 
tice to  the  latter  to  permit  him  to  now 
assert  them." 

If,  as  the  testimony  tends  to  show,  ap- 
pellant acted  as  soon  as  she  learned  of  tbe 
mistake,  and  of  the  fact  that  her  land  was 
held  by  another,  how  can  it  be  said  that 
there  was  any  abandonment  of  her  rights 
or  laches  in  asserting  themT  It  would  be 
inequitable  to  impute  negligence  to  one 
who  was'  ignorant  of  her  rights.  It  has 
been  said:  "There  can  be  no  laches  in 
failing  to  assert  rights  of  which  a  party  is 
wholly  ignorant,  and  whose  existence  he 
had  no  reason  to  apprehend."  Halstead  v. 
Grinnan,  152  U.  S.  412,  417,  38  L.  ed.  495, 
497,  14  Sup.  Ct.  Ecp.  641,  643. 

In  Nicholson  v.  Nicholson,  83  Kan.  223, 
109  Pac.  lOSG,  a  case  similar  to  the  one 
under  consideration,  it  was  said:  "It  is 
conceded  that  a  mistake  as  to  the  law  of 
another  state  is  a  mistake  of  fact;  but  it 
is  urged  that  the  plaintiff's  petition  dis- 
closes laches;  that  she  has  been  neg- 
ligent in  not  reading  up  on  the  law  of 
Ohio.  A  woman  eighty-four  years  of  age, 
who  has  resided  in  Kansas  for  many  years, 
and  is  ignorant  of  the  laws  of  another 
state,  and  who  relies  upon  the  statements 
of  her  adopted  son  that  such  laws  are  thus 
and  so,  cannot,  as  a  matter  of  law,  be  held 
guilty  of  laches  in  failing  to  discover  the 
truth  with  respect  thereto." 

No  one  would  have  questioned  the  right 
of  appellant  to  relief  if  it  had  been  asked 
for  within  a  short  time  after  the  mistake 
w^s   maclc;    and    it  should    not   be   denied 
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now,  unless  there  are  otlicr  considerations 
than  the  mere  lapse  of  time.  If  the  rights 
of  creditors  were  involved,  or  innocent  pur- 
chasers affected,  or  if  the  granting  of  relief 
would  operate  unjustly  as  against  anyone, 
other  considerations  would  arise.  There 
has  been  no  change  of  conditions  connected 
with  the  delay,  so  far  as  the  testimony  of 
appellant  goes,  which  would  necessarily 
make  it  inequitable  to  grant  relief  to  her. 

The  appellees  are  claiming  under  Mrs. 
George,  and  have  no  better  rights  to  the 
property  than  she  had.  The  death  of  one 
of  the  parties,  it  is  true,  is  a  consideration 
for  the  court,  as  it  may  affect  the  produc- 
tion of  evidence  as  to  the  circumstances  of 
the  transfer;  but  this,  of  itself,  is  not 
sufficient  to  prevent  the  granting  of  relief 
in  this  case.  On  all  of  the  testimony  of 
appellant,  it  cannot  be  held,  as  a  matter 
of  law,  that  she  has  been  guilty  of  laches 
either  in  failing  to  discover  the  mistake  or 
in  failing  to  act  with  promptness  after 
making  the  discovery.  It  is  not  deter- 
mined, of  course,  that  appellant  is  entitled 
to  a  judgment  for  the  recovery  of  the  prop- 
erty, as  the  testimony  of  appellees  has  not 
yet  been  produced,  but  only  that  the  testi- 
mony of  appellant  appears  to  make  out  a 
prima  facie  case  for  relief,  so  that  it  be- 
came a  .question  of  fact  whether  there  were 
laches  or  any  circumstances  which  would 
make  the  granting  of  the  relief  asked  in- 
equitable or  unjust. 

There  was  error  in  sustaining  the  de- 
murrer to  the  evidence  of  appellant,  and 
for  that  reason  the  judgment  will  be  re- 
versed. 
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V. 

POSTAL  TELEGRAPH  CABLE  COM- 
PANY. 

(—  R,  I.  — ,  87  Atl.  319.) 

Telegraph  —  waiver  of  contract  ppovi- 
slon  —  requirement  of  written  notice. 

1.  A  telegraph  company  does  not  waive  a 


provision  of  its  contract  requiring  notice 
in  writing  of  a  claim  for  damages  for  delay 
in  transmitting  a  message,  within  sixty 
days  after  the  delay  occurred,  by  failing  to 
object  when  verbal  notice  was  given  or 
when  written  notice  was  given  after  the 
expiration  of  the  sixty-day  period. 

Same  —  misdelivery  of  message  —  gross 
negligence. 

2.  Gross  negligence  in  the  delivery  of  a 
telegram  which  will  avoid  a  stipulation 
limiting  liability  in  case  of  unrcpeated 
messages  is  not  shown  by  the  fact  that, 
when  receiving  a  message  for  a  busincp« 
man,  the  company  consulted  only  the  city 
directory  and  delivered  the  message  at  his 
house  address,  the  only  one  appearing  in 
such  directory,  although  his  business  ad- 
dress appeared  in  the  telephone  directory 
and  was  on  file  in  the  telegraph  office,  and 
he  had  previously  complained  of  failure  to 
deliver   messages   at    his   business    addrc^». 

Same  —  care  required  —  time  and  p!ace 
of  delivery. 

3.  A  telegraph  company  is  not  bound  to 
exercise  the  highest  degree  of  diligence  and 
promptness  in  delivering  a  message,  or  to 
use  the  greatest  care  as  to  the  place  of  de- 
livery. 

Damages   —   delay   in   delivering   tele- 
gram —  rule. 

4.  The  damacres  to  be  recovered  in  an 
action  in  tort  by  the  sendee  of  a  telegram, 
against  the  telegraph  company,  for  delay 
in  delivery,  are  governed  by  the  same  rule 
which  would  govern  in  an  action  by  the 
sender  on  the  contract. 

Same  —  telegram  —  notice  of  special 
loss. 

5.  A  message  to  a  commission  merchant, 
stating  "sell"  two  cars,  and  naming  the 
price,  or  "packed"  a  certain  quantity  of 
apples,  is  not  sufficient  to  notify  the  com- 
pany of  possible  loss  in  case  of  failure  to 
deliver,  so  as  to  charge  it  with  the  loss 
which  he  suffers  because  he  loses  a  sale 
which  he  had  negotiated,  and  to  fill  which 
he  sent  an  order  for  the  goods,  which  was 
accepted  by  the  telegram,  so  that  he  was 
compelled  to  sell  the  property  at  a  loss. 

(July  7,   1913.) 

EXCEPTIONS  by  plaintifT  to  rulings  of 
the  Superior  Court  for  Providence  and 


Note.  —  As  to  when  a  telegraph  company 
is  chargeable  with  notice  of  importance  of 
a  commercial  message,  see  note  to  Western 
U.  Teleg.  Co.  v.  True,  41  L.R.A.(N.S.) 
1188.  As  to  duty  with  respect  to  cipher 
and  unintelligible  telegrams,  see  note  to 
Daily  v.  Western  U.  Teleg.  Co.  43  L.R.A. 
(N.S.)    603. 

Generally  as  to  the  right  of  an  addressee 
of  a  telegram  to  sue  for  delay  in  delivery, 
see  note  to  Anniston  Cordage  Co.  v.  West- 
ern U.  Teleg.  Co.  30  L.R.A. (N.S.)  1116,  and 
as  to  the  damages  recoverable  by  him,  see 
pages  1133  et  seq.  of  that  note. 

For  duty  of  a  telegraph  com  pan  v  to  dis- 
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cover  unknown  sendee,  see  note  to  Western 
U.  Teleg.  Co.  v.  Elliot,  22  L.R.A. (N.S) 
761,  and  as  to  duty  to  deliver  mrssaee  by 
telephone,  see  note  to  Western  U.  TcIcl'. 
Co.  V.  Price,  29  L.R.A. (N.S.)   836. 

As  to  liability  for  failure  properly  to 
transmit  or  deliver  a  message  pertaining  to 
the  negotiation  for,  or  offer  of,  a  contract, 
see  note  to  Western  U.  Teleg.  Co.  v.  Sights, 
42  L.R.A. (N.S.)    419. 

For  law  governing  liability  of  telepraph 
companv,  see  notes  in  63  L.R.A.  532 ;  .5 
L.R.A.('N.S.)  751;  23  L.R.A. (N.S,)  64S: 
28  L.R.A. (N.S.)  490;  29  L.R.A. (N.S.)  795; 
and  41  L.R.A. (N.S.)    223, 
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Bristol  Counties  made  during  the  trial  of 
an  action  brought  to  recover  damages  for 
alleged  negligent  failure  promptly  to  de- 
liver certain  telegrams  which  resulted  in 
a  Yerdict  in  defendant's  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.    William   J.   Brown,   for   plaintiff: 

The  mere  fact  that  the  telegram  was  a 
business  telegram  was  sufficient  notice  to 
the  company  to  render  it  liable  for  the 
natural  and  proximate  loss  or  damage  re- 
sulting from  negligi'ncc  on  ita  part. 

Postal  Teleg.^  Cable  Co.  v.  Lathrop,  13T 
111,  575,  7  L.R.A.  474,  19  Am.  St.  Hep.  55, 

23  X.  E.  583;  Dixon  v.  Western  U.  Teleg. 
Co.  3  App.  Div.  60,  38  N.  Y.  Supp.  105G; 
Western  U.  Teleg.  Co.  v.  Blanahard,  68  Ga. 
299.  45  Am.  Rep.  480;   Fererro  v.  Western 

C.  Teleg.  Co.  9  App.  D.  C.  468,  35  L.R.A. 
54S;  Western  U.  Teleg.  Co.  v.  Merritt,  65 
Fla.  462,  127  Am.  St.  Rep.  169,  46  So.  1024; 
Mowry  v.  Western  U.  Teleg.  Co.  61  Hun, 
126,  4  N.  Y.  Supp.  666;  Hadley  v.  Western 
U.  Teleg.  Co.  115  Ind.  191,  16  N.  E.  845; 
Western  U.  Teleg.  Co.  v.  Lehman,  105  Md. 
442,  66  Atl.  266;  Jones,  Teleg.  &  Teleph. 
Cos.   §§  535,  536;   37   Cyc.  1753. 

The  question  as  to  whether  or  not  the 
defendant  company,  by  reason  of  the  lan- 
guage of  the  telegram  or  otherwise,  did 
have  sufficient  notice  to  render  it  liable  for 
the  actual  damages  sustained  by  the  plain- 
tiff, should  have  been  submitted  to  the  jury 
for  their  determination. 

Fererro  v.  W'estern  U.  Teleg.  Co.  9  App. 

D.  C.  473,  35  L.R.A.  548;  Western  U.  Teleg. 
Co.  V.  Merritt,  55  Fla.  462,  127  Am.  St. 
Rep.  169,  46  So.  1024;  Postal  Teleg.  Cable 
Co.  V,  Lathrop,  131  111.  575,  7  L.R.A.  474, 
!1>  Am.  St.  Rep.  55,  23  N.  E.  583;  Jones, 
Teleg.  &  Teleph.  Cos.  §  537;  37  Cyc.  1742. 

The  defendant  had  waived  its  right  to 
rely  upon  the  sixty-day  clause  as  a  defense 
to  the  first  count  of  the  declaration. 

Hill  V.  Western  U.  Teleg.  Co.  85  Ga.  425, 
21  Am.  St.  Rep.  166,  11  S.  E.  874;  Western 
C  Tel^.  Co.  V.  Stratemeier,  6  Ind.  App. 
125,  32  K  E.  871;  Hayes  v.  Western  U. 
Teleg.  Co.  70  S.  C.  16,  67  L.R.A.  481,  100 
Am.  St.  Rep.  731,  48  S.  E.  608,  3  Ann. 
(a:^.  424;  Jones,  Teleg.  &  Teleph.  Cos.  § 
3fM:  Wheelock  v.  Postal  Teleg.  Cable  Co. 
la:  Mass.  119,  83  N.  E.  313,  14  Ann.  Cas. 
18S. 

There  was  sufllcient  evidence  to  go  to  the 
jury  upon  the  question  of  gross  negligence 
on  the  part  of  the  company,  in  connection 
with  the  messages  originating  in  New  York. 

37  Cyc.  1671 ;  Jones,  Teleg.  &  Teleph.  Cos. 
I  511;  Nicholas  v.  Peck,*21  R.  I.  404,  43 
Atl.   1038;    Crandall   v.   Staflford   Mfg.   Co. 

24  R.  I.  555,  34  Atl.  52,  13  Am.  Neg.  Rep. 
440. 

Plaintiff  was  entitled  to  recover  for  the 
46  L.R.A. (N.S.) 


damages  sustained  by  him  by  reason  of  the 
failure  to  deliver  the  two  telegrams  origin- 
ating in  Illinois. 

M.  M.  Stone  &  Co.  v.  Postal-Teleg.  Co. 
31  R.  I.  174,  29  L.R.A.(N.S.)  795,  76  AtL 
762;  Tyler  v.  Western  U.  Teleg.  Co.  60  111. 
421,  14  Am.  Rep.  38,  74  111.  168,  24  Am. 
Rep.  279;  Webbe  v.  Western  U.  Teleg.  Co. 
169  111.  610,  61  Am.  St.  Rep.  207,  48  N.  E. 
670. 

Messrs.  Carver,  Wardner,  Cavanagh, 
&  Walker,  G.  Philip  Wardner,  and  Clif- 
ford H.  Wallcer,  for  defendant: 

The  rule  of  damages  for  negligent  de- 
livery of  a  telegram  is  the  same  whether 
the  form  of  the  action  be  contract  or  tort, 
and  whether  the  plaintiff  be  sender  or  sen- 
dee. 

Wheelock  v.  Postal  Teleg.  Cable  Co.  197 
Mass.  119,  83  N.  E.  313,  14  Ann.  Cas.  188; 
Swift  River  Co.  v.  Fitchburg  R.  Co.  169. 
Mass.  326,  61  Am.  St.  Rep.  288,  47  N.  E." 
1015;  Weston  v.  Boston  &  M.  R.  Co.  190 
Mass.  298,  4  L.R.A.(N.S.)  569,  112  Am. 
St.  Rep.  330,  76  N.  E.  1050,  5  Ann.  Cas. 
825,  19  Am.  Neg.  Rep.  306;  Western  U. 
Teleg.  Co.  v.  Hall,  124  U.  S.  444,  456,  31  L. 
ed.  479,  483,  8  Sup.  Ct.  Rep.  677 ;  Primrose 
V.  W^estern  U.  Teleg.  Co.  154  U.  S.  1,  29, 
38  L.  ed.  883,  894,  14  Sup.  Ct.  Rep.  1098; 
27  Am.  &  Eng.  Enc.  Law,  1059;  M.  M. 
Stone  &  Co.  v.  Postal-Teleg.  Co.  31  K.  I. 
174,  29  L.R.A.(N.S.)   795,  76  Atl.  762. 

In  the  absence  of  notice  of  special  cir- 
cumstances rendering  negligence  in  delivery 
likely  to  produce  extraordinary  and  ex- 
tended damages,  the  company's  liability  does 
not  exceed  the  amount  paid  for  sending 
tlie  message;  and  the  liability  is  not  ex- 
tended by  notice,  unless  the  company  is  in- 
formed thereby  of  the  nature  of  the  trans- 
action to  which  the  message  refers  and  the 
cliaractcr  and  possible  extent  of  the  damages 
which  might  occur,  and  assumes  liability 
for  such  damages. 

Hadley  v.  Baxendale,  9  Exch.  341,  23 
L.  J.  Exch.  N.  S.  179,  18  Jur.  358,  2  C. 
L.  R.  517,  2  Week.  Rep.  302,  6  Eng.  Rul. 
Cas.  502;  Greene  v.  Creighton,  7  R.  I.  1; 
Wheelock  v.  Postal  Teleg.  Cable  Co.  397 
Mass.  119,  83  N.  E.  313,  14  Ann.  Gas.  188; 
Baldwin  v.  United  States  Teleg.  Co.  45  N. 
Y.  744,  6  Am.  Rep.  365,  3  Mor.  Min.  Rep. 
70;  Primrose  v.  Western  U.  Teleg.  Co.  154 
U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep. 
1098;  Candee  v.  Western  U.  Teleg.  Co.  34 
W'is.  471,  17  Am.  Rep.  452;  Harvey  v.  Con- 
necticut &  P.  River  R.  Co.  124  Mass.  421, 
26  Am.  Rep.  673;  Western  U.  Teleg.  Co. 
V.  Coggin,  15  G.  C.  A.  231,  32  U.  S.  App. 
245,  68  Fed.  137;  Dorgan  v.  Western  U. 
Teleg.  Co.  Fed.  Gas.  No.  4,004;  Shields  v. 
Washington  Teleg.  Co.  9  West.  L.  J.  283; 
United  States  Teleg.  Co.  v.  Qildersleve,  29 
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Md.  232,  96  Am.  Dec.  519;  Calm  v.  Western 
U.  Teleg.  Co.  1  C.  C.  A.  107,  2  U.  S.  App. 
24,  48  Fed.  810;  McColl  v.  Western  U. 
Teleg.  Co.  7  Abb.  N.  C.  151 ;  Stevenson  v. 
Montreal  Teleg.  Co.  IG  U.  C.  Q.  B.  530. 

Mere  notice  is  not  sulficient  to  impose  an 
extended  liability  unless  the  defendant  has 
agreed  to  assume  it. 

Globe  Ref.  Co.  v.  Landa  Cotton  Oil  Co. 
190  U.  S.  540,  47  L.  ed.  1171,  23  Sup.  Ct. 
Rep.  754;  Howard  v/Stilwell  &  B.  Mfg.  Co. 
139  U.  S.  199,  35  L.  ed.  147,  11  Sup.  Ct. 
Rep.  500;  E.  W.  Bliss  Co.  v.  Buffalo  Tin 
Can  Co.  66  C.  C.  A.  289,  131  Fed.  61; 
Goddard  v.  Barnard,  16  Gray,  205;  Harvey 
V.  Connecticut  &  P.  River  R.  Co.  124  Mass. 
421,  26  Am.  Rep.  673;  Whitehead  &  A. 
Mach.  Co.  V.  Ryder,  139  Mass.  306,  31  N. 
E.  736;  Lonergan  v.  Waldo,  179  Mass.  135, 
88  Am.  St.  Rep.  365,  60  N.  E.  479;  Snell 
^.  Cottingham,  72  III.  161;  Clark  v.  Moore, 
3  Mich.  55;  Cuddy  v.  Major,  12  Mich.  368; 
McKinnon  v.  McEwan,  48  Mich.  106,  42 
Am.  Rep.  458,  11  N.  W.  828;  Bridges  v. 
Stickney,  38  Me.  361;  Blanchard  v.  Ely, 
21  Wend.  342,  34  Am.  Dec.  260;  British 
Columbia  &  V.  I.  Spar,  Lumber  &  Saw-Mill 
Co.  V.  Xcttleship,  L.  R.  3  C.  P.  499,  37 
L.  J.  C.  P.  N.  S.  235,  18  L.  T.  N.  S.  604, 
16  Week.  Rep.  1046;  Home  v.  Midland  R. 
Co.  L.  R.  8  C.  P.  131,  42  L.  J.  C.  P.  N.  S. 
69,  28  L.  T.  N.  S.  312,  21  Week.  Rep.  481, 
5  Eng.  Rul.  Cas.  500;  Elbinger  Actien-Ge- 
sellscbafft  v.  Armstrong,  L.  R.  9  Q.  B.  473, 
43  L.  J.  Q.  B.  N.  S.  211,  30  L.  T.  N.  S.  871, 
23  Week.  Rep.  127;  1  Pothier,  Obligations, 
161;  Mayne,  Damages,  7th  ed.  31;  1  Suth- 
erland, Damages,  3d  ed.  157. 

There  had  been  no  waiver  of  the  "sixty 
days"  stipulation,  and  it  was  a  bar  to  re- 
covery on  the  first  count  of  the  declaration, 
no  claim  in  writing  admittedly  having  been 
presented  within  sixty  days  from  the  filing 
of  the  first  message. 

Metcalf  V.  Phenix  Ins.  Co.  21  R.  I.  307, 
43  Atl.  541;  Paul  v.  Fidelity  &  C.  Co.  186 
Mass.  413,  104  Am.  St.  Rep,  594,  71  N.  E. 
801 ;  Cook  V.  Xorth  British  &  M.  Ins.  Co. 
181  Mass.  101,  62  N.  E.  1049;  Bolan  v. 
Fire  Asso.  58  Mo.  App.  225 ;  Travellers'  Ins. 
Co.  V.  Nax,  73  C.  C.  A.  649,  142  Fed.  653; 
iEtna  L.  Ins.  Co.  v.  Fitzgerald,  165  Ind.  317, 
1  L.R.A.(N.S.)  422,  112  Am.  St.  Rop.  232, 
75  N.  E.  2G2,  6  Ann.  Cas.  551;  Knicker- 
bocker Ins.  Co.  V.  Gould,  80  111.  388;  St. 
Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278,  49  Am. 
Dec.  74;  Albers  v.  Phoenix  Ins.  Co.  68  Mo. 
App.  543. 

There  was  no  error  in  the  direction  of  a 
verdict  for  the  defendant  upon  all  counts, 
because  of  the  "unrepoatod  message"  stip- 
ulation and  the  rule  of  damages. 

Riley  v.  Western  U.  Teleg.  Co.  6  Misc. 
221,  26  N.  Y.  Supp.  532;  French  v.  Buffalo, 
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N.  Y.  &  E.  R.  Co.  4  Keyes,  108;  Litchfield 
v.  White,  7  N.  Y.  438,  57  Am.  Dec.  534; 
Seybel  v.  National  Currency  Bank,  54  N. 
V.  288,  13  Am.  Rep.  583;  Van  Nostrand  v. 
New  York  Guaranty  &  I.  Co.  7  Jones  &  S. 
73;  Kiley  v.  Western  U.  Teleg.  Co.  109  N. 
Y.  231,  16  N.  E.  75;  Banks  v.  Braman,  188 
Mass.  367,  74  N.  E.  594 ;  Clement  v.  Western 
U.  Teleg.  Co.  137  Mass.  463;  Wheelock  v. 
Postal  Teleg.  Cable  Co.  107  Mass.  119,  83 
N.  E.  313,  14  Ann.  Cas.  188;  North  Pack- 
ing &  Provision  Co.  v.  Western  U.  Teleg.  Co. 
70  111.  App.  275,  89  111.  App.  301,  188  lU. 
366,  62  L.R.A.  274,  68  N.  E.  958;  McAllis- 
ter V.  Smith,  17  111.  328,  65  Am.  Dec.  661; 
Lewis  V.  Headley,  36  III.  433,  87  Am.  Dec. 
227;  Adams  v.  Robertson,  37  111.  45;  Wooley 
v.  Lyon,  117  111.  244,  67  Am.  Rep.  867,  6 
N.  E.  885;  Walker  v.  Lovitt,  250  lU.  643, 
95  N.  E.  631 ;  Westlake,  Private  Interna- 
tional Law,  4th  ed.  25-40;  Dicey,  Confl.  Lw 
2d  ed.  7i5,  710;  Collier  v.  Rivas,  2  Curt. 
Eccl.  Rep.  855;  Re  Johnson  [1903]  1  Ch.  821, 
72  L.  J.  Ch,  N.  S.  682,  51  Week.  Rep.  444, 
88  L.  T.  N.  S.  161,  19  Times  L.  R.  309. 

Messrs.  Edwards  &  Angell  also  for  de- 
fendant. 

Swcetland,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case  for  negli- 
gence brought  against  the  defendant  to  re- 
cover for  losses  alleged  to  have  been  sus- 
tained by  reason  of  the  negligent  failure 
of  th'e  defendant  to  deliver  with  promptness 
certain  telegrams  addressed  to  the  plain- 
tiff. The  case  was  tried  before  a  justice 
of  the  superior  court  sitting  with  a  jury, 
and  upon  the  conclusion  of  the  testimony 
a  verdict  was  rendered  for  the  defendant  by 
direction  of  the  court.  The  case  is  now 
before  this  court  upon  the  plaintiff's  ex- 
ceptions to  the  direction  of  a  verdict,  and 
to  certain  other  rulings  of  said  justice  made 
during  the  progress  of  the  trial. 

The  declaration  alleges  that  the  plaintiff 
was  a  broker  and  commission  merchant  in 
the  city  of  Providence,  doing  business  under 
the  style  of  M.  M.  Stone  &  Company,  en- 
gaged in  buying  and  selling  beans  and  sim- 
ilar commodities;  that  on  the  dates  when 
each  of  said  telegraphic  messages  was  sent 
he  had  on  hand  orders  for  certain  quanti- 
ties of  such  commodities,  subject  to  confirm- 
ation before  the  close  of  business  hours  on 
such  dates;  that  previously  he  had  sent  by 
mail  or  telegraph  to  dealers  in  the  state  of 
X«w  York  and  in  Chicago  orders  for  the 
quantities  of  said  commodities  needed  to 
lill  the  orders  of  his  customers,  with  the 
request  to  each  of  said  dealers  that  if  he 
should  accept  such  order  given  by  the  plain- 
tiff, to  telegraph  such  acceptance  to  the 
plaintiff  at  once;  that  each  of  said  dealers 
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delirered  to  the  defendant  in  the  state  of 
New  York  or  in  Chicago,  in  season  to  be 
delivered  to  the  plaintiff  at  his  busin^ess 
address  before  the  close  of  business  hours 
on  the  same  day,  a  telegram  addressed  to 
the  plaintiff  in  his  tradename  of  M.  M. 
Stone  &  Company,  at  Providence,  Rhode 
Inland,  accepting  said  order,  and  paid  for 
the  transmission  of  said  message  to  the 
plaintiff;  that  the  defendant,  having  notice 
of  the  location  of  the  plaintiff's  olflce,  did 
not  deliver  said  messages  to  the  plaintiff 
at  his  business  address,  but  negligently  de- 
livered them  at  his  home,  so  that  they  were 
not  received  by  him  in  season  to  confirm 
and  fill  his  customers'  orders,  whereby  he 
lost  his  commission  and  profit  on  said  or- 
ders. 

The  declaration  is  in  four  counts.-  The 
message  which  is  the  subject  of  the  first 
count  was  delivered  by  the  plaintiff's  corre- 
spondent to  the  defendant  in  New  York  city, 
directed  to  the  plaintiff,  and  was  in  the  fol- 
lowing terms: 

New  York,  Aug.  26. 
M.  M.  Stone  A  Co. 

Letter  received  accept  your  order  beans 
although  refused  to  sell  to  others  below 
two  dollars  send  check. 

[Signed]  Bennett  Day  &  Co. 

The  message  which  is  the  subject  of.  the 
second  count  was  delivered  to  the  defendant 
by  the  plaintiff^s  correspondent  in  Chicago 
for  transmission  to  the  plaintiff,  and  was 
in  the  following  terms: 

Chicago,  111.,  Sep.  10/09. 
M.  M.  Stone  k  Co.,  Providence,  R.  I. 

Too  low.  Sell  two  cars  two  twenty-eight 
deld  there. 

[Signed]  A.  J.  Thompson  Co. 

The  message  which  is  the  subject  of  the 
third  count  was  delivered  to  the  defendant 
by  the  plaintiff's  correspondent  at  Holley, 
in  the  state  of  New  York,  and  was  in  the 
following  terms: 

Holley,  N.  Y.,  Oct.  6. 
H.  M.  Stone  &  Co. 

Letter  received.  Have  booked  Swift  order 
two  twenty  prompt  shipment. 

[Signed]  W.  D.  Hatch. 

The  message  which  is  the  subject  of  the 
fourth  count  was  delivered  by  the  plain- 
tiff's correspondent  at  Chicago  to  the  de- 
fendant for  transmission  to  the  plaintiff, 
and  was  in  the  following  terms: 

Chicago,  111.,  Nov.  3. 
M.  M.  Stone. 
Packed  fifty  boxes  crop  apples. 

[Signed]  'A.  J.  Thompson. 
46  L.R.A.(N.S.) 


The  different  dates  upon  these  telegrams 
are  all  in  the  year  1900. 

Among  other  defenses,  the  defendant  set 
up  in  its  plea  to  each  of  these  counts  that 
it  undertook  to  transmit  and  deliver  each 
of  said  messages  subject  to  the  terms  and 
conditions  printed  upon  the  back  of  the 
blank  upon  which  said  message  was  written 
by  the  sender  thereof.  One  of  the  terms 
and  conditions  so  printed  on  the  back  of 
the  blank  and  known  as  the  "sixty  days" 
stipulation  provided  in  substance  that  the 
defendant  would  not  be  liable  for  damages 
in  any  case  where  the  claim  was  not  pre- 
sen  ted  in  writing  within  sixty  days  after 
the  message  was  filed  with  the  defendant 
for  transmission.  The  defendant  further 
alleged  in  its  pleas  that  in  the  case  of  each 
of  these  messages,  which  the  plaintiff  claim- 
ed had  been  delayed  in  delivery,  the  plain- 
tiff had  failed  to  present  to  the  defendant 
his  claim  of  damages  in  writing  within 
sixty  days  after  said  message  had  been 
filed  for  transmission.  Another  of  the 
terms  printed  upon  the  back  of  said  blank 
provided  for  repeating  the  message  upon 
the  payment  by  the  sender  of  a  toll  greater 
than  the  regular  rate  charged;  and  also 
provided,  by  what  is  known  as  the  "unre- 
peated  message"  stipulation,  that  the  de- 
fendant would  not  be  liable  for  damages  in 
the  case  of  an  un  repeated  message  beyond 
the  amount  received  by  it  for  sending  the 
same.  All  the  messages  referred  to  in  the 
declaration  were  unrepcated  messages. 

Prior  to  said  trial  *  certain  questions  of 
law  were  certified  to  this  court  by  the 
superior  court,  and  the  opinion  of  this  court 
thereon  appears  in  31  R.  I.  174,  29  L.R.A. 
(N.S.)  795,  76  Atl.  762.  In  said  opinion 
it  was  held  that  the  so-called  "sixty  days" 
and  "unrepeatcd  message"  stipulations  were 
valid  conditions  which  the  defendant  might 
impose  upon  the  contract  with  the  sender 
of  the  message,  and  that  any  right  of  action 
which  the  plaintiff  may  have  is  based  upon 
and  limited  by  the  terms  of  the  contract 
for  transmission.  As  the  receiver  of  the 
telegram,  he  may  come  in  and  avail  him- 
self of  the  defendant's  express  and  implied 
obligations  arising  under  the  contract;  but 
tlie  plaintiff's  right  can  be  no  greater  than 
those  of  the  party  to  the  contract.  All 
the  courts  of  last  resort  in  the  different 
states  of  the  Union  are  not  in  accord  upon 
the  question  of  the  validity  of  these  stip- 
ulations; and  it  was  further  held  in  said 
opinion  that  the  validity  and  effect  of  said 
stipulations,  so  far  as  concerns  the  addres- 
see's right  to  recover  for  loss  arising  from 
negligent  delay  in  delivery  of  the  message, 
is  governed  by  the  law  of  the  state  where 
the  mcssafje  originated.  It  is  admitted  by 
the  plaintiff  that  the  courts  of  the  state  oi 
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New  York  hold  the  stipulations  in  question 
to  be  reasonable  and  valid  conditions  which 
the  defendant  iniglit  impose  upon  its  con- 
tract with  the  sender  of  the  message,  and 
that  in  the  case  at  bar,  under  the  Now  York 
decisions,  the  plaintiff  would  be  entitled  to 
recover  upon  the  first  and  third  counts  of 
his  declaration  only  in  case  the  defendant 
was  guilty  of  gross  negligence,  or  in  case 
the  defendant  had  waived  said  condition. 
The  validity  and  effect  of  these  stipulations 
with  reference  to  the  telegrams  which  are 
the  subject  of  the  first  and  third  counts  of 
the  declaration  are  determined  by  the  law 
of  the  state  of  New  York,  where  said 
messages  were  delivered  to  the  defendant, 
and  must  be  held  to  be  valid  and  binding 
conditions. 

The  plaintiff  did  not  file  a  written  notice 
of  his  claim  for  damages  for  loss  arising 
from  negligent  delay  in  the  delivery  of  the 
four  telegrams  in  question  until  November 
6,  1909,  more  than  sixty  days  after  the 
telegram  of  August  26th  was  filed  with  the 
defendant  for  transmission,  but  within  six- 
ty days  after  the  other  telegrams  were  filed 
for  transmission.  The  plaintiff  contends 
that,  although  the  said  "sixty  days**  and 
*'unropeated  message"  stipulations  are  valid 
under  the  laws  of  the  state  of  New  York  in 
ordinary  circumstances,  yet  as  to  the  tele- 
gram of  August  26th,  which  originated  in 
the  city  of  New  York,  said  "sixty  days" 
regulation  has  been  waived  by  the  defend- 
ant, and  that  as  to  said  message  of  August 
26th  and  the  message  of  October  6th,  which 
originated  at  Hoi  ley,  in  the  state  of  New 
York,  the  "unrepeated  message"  stipulation 
is  inapplicable  because  of  gross  negligence 
on  the  part  of  the  defendant. 

In  regard  to  the  message  of  August  26, 
1909,  the  plaintiff  bases  his  contention  that 
the  defendant  had  waived  the  provision  that 
it  would  not  be  liable  for  damages  if  the 
claim  was  not  presented  within  sixty  days 
after  the  message  was  filed  for  transmis- 
sion upon  the  following  facts:  On  August 
27th  he  made  a  verbal  complaint  to  an 
employee  at  the  Providence  office  of  the 
defendant  because  the  message  of  August 
2Gth  had  not  been  delivered  at  his  oflice,  and 
on  September  11,  1909,  he  made  another 
verbal  complaint  to  the  manager  of  the 
Providence  oflice  of  the  defendant  with  re- 
gard to  the  same  matter;  also,  when  the 
plaintiff  presented  to  the  defendant  the 
written  notice  of  his  claim  for  damages  for 
its  failure  to  deliver  thfe  several  telegrams 
in  question  at  the  plaintiff's  office,  the  de- 
fendant made  no  objection  to  the  claim  of 
loss  as  to  the  telegram  of  August  2Gth,  on 
the  ground  that  the  plaintiff  had  failed  to 
give  the  defendant  written  notice  of  his 
46  L.R.A.(N.S.) 


claim  within  sixty  days.  These  facts  fall 
far  short  of  establishing  a  relinquishment 
by  the  defendant  of  its  right  to  insist  upon 
the  provision  of  said  stipulation.  The 
plaintiff  cannot  recover  for  any  loss  occa- 
sioned by  negligence  in  the  delivery  of  said 
telegram  of  August  26th. 

The  facts  relied  upon  by  the  plaintiff 
to  establish  gross  negligence  on  the  defend- 
ant's part  in  the  delivery  of  the  message  of 
October  6th  are  as  follows:  This  telegram, 
ns  well  as  the  others  named  in  the  declara- 
tion, was  delivered  at  the  home  of  the  plain- 
tiff rather  than  at  his  business  office,  where- 
by he  failed  to  receive  it  until  after  the 
close  of  business  hours  on  the  day  of  deliv- 
ery. The  plaintiff's  office  was  in  the  same 
building  as  tlie  defendant's  main  office.  The 
plaintiff  commenced  doing  business  as  a 
commission  merchant  about  June  1,  1909. 
Shortly  thereafter  he  went  to  the  defend- 
ant's office  and  arranged  to  have  a  cable 
address  recorded  with  the  defendant,  and 
informed  the  defendant's  servant  where 
telegrams  addressed  to  M.  M.  Stone  &  Com- 
pany should  be  delivered.  Between  June 
1,  1909,  and  October  6,  1909,  the  defendant 
delivered  a  number  of  telegrams  transmitted 
over  defendant's  wires  and  addressed  to  M. 
M.  Stone  &  Company  to  the  plaintiff  at  liia 
business  office.  On  August  27th,  and  again 
on  September  11th,  he  made  complaint  to 
the  defendant's  agent  that  the  telegrams  of 
August  26th  and  September  10th  had  been 
delivered  at  his  home  rather  than  at  his 
office.  At  other  times  between  June  1,  1900, 
and  October  6,  1909,  the  plaintiff  requested 
the  agent  of  the  defendant  to  deliver  tele- 
grams addressed  to  the  plaintiff  as  M.  M. 
Stone  &  Company  at  his  business  office.  The 
plaintiff's  business  address  appeared  in  the 
Providence  telephone  directory,  but  did  not 
appear  in  the  ordinary  city  directory.  The 
plaintiff's  business  address  was  not  placed 
in  the  messages  by  the  senders  thereof. 
When  the  messages  in  question  arrived  at 
Providence,  the  defendant's  servant  neglect- 
ed to  look  in  the  telephone  directory,  or  t6 
consult  its  record  of  cable  addresses,  but 
consulted  merely  the  Providence  city  direc- 
tory and  delivered  said  messages  at  the 
only  address  of  the  plaintiff  appearing  in 
said  directory;  namely,  his  home  address. 
Without  deciding  whether,  upon  these  facts, 
a  jury  might  properly  have  found  the  de- 
fendant guilty  of  negligence  with  regard  to 
the  delivery  of  the  message  of  October  Gth, 
we  think  that  the  justice  presiding  pro|>- 
erly  ruled  that  this  evidence  was  not  suffi- 
cient to  warrant  a  finding  of  gross  negli- 
gence on  the  part  of  the  defendant.  The  de- 
gree of  negligence,  which,  under  the  New- 
York  decisions,  will  render  the  defendant  lia- 
ble, notwithstanding  the  provision  restrict- 
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ing  liabilitj,  is  much  greater  than  ordinary 
negligence  or  carelessness.  It  is  very  great 
Dt-gligence,  amounting  to  a  reckless  disre- 
;rard  of  consequences  to  the  sender  or  ad- 
dressee of  the  message.  The  facts  relied 
upon  by  the  plaintifif  do  not  show  such  a 
condition.  The  plaintiff  cannot  recover  for 
tny  loss  arising  from  the  manner  of  de- 
livery of  the  message  of  October  6,  1905. 

The  courts  of  the  state  of  Illinois  hold  the 
"unrepeated  message"  stipulation  to  be  un- 
just, without  consideration,  contrary  to 
public  policy,  and  void.  Tyler  v.  Western 
U.  Teleg.  Co.  60  111.  421,  14  Am.  Rep.  38; 
Western  U.  Teleg.  Co.  v.  Tyler,  74  111.  168, 
24  Am.  Rep.  279,  The  defendant,  however, 
contends  that  under  the  Illinois  decisions 
it  is  the  law  of  the  place  of  performance 
which  governs;  and  hence  as  the  two  tele- 
irrams,  which  are,  respectively,  the  subject 
of  the  second  and  fourth  counts  of  the  dec- 
laration, although  forwarded  by  the  defend- 
ant in  Illinois,  were  to  be  delivered  in 
Rhode  Island,  the  stipulation  should  be 
•I'U  as  valid  by  this  court  although  against 
public  policy  in  Illinois,  the  place  where  the 
contiact  originated.  The  defendant  bases 
this  claim  upon  the  case  of  Western  U.  Teleg. 
To.  Y.  North  Packing  &  Provision  Co.  188 
111.  366,  62  L.R.A.  274,  68  N.  E.  958.  This 
ri.'w  was  adopted  by  the  justice  of  the 
superior  court.  In  our  opinion  this  is  not 
a  correct  interpretation  of  Western  U. 
Teleg.  Co.  v.  North  Packing  &  Provision  Co. 
s'lpra.  That  case  first  came  to  the  appellate 
«^mrt  of  Illinois,  first  district,  on  appeal 
from  the  circuit  court  of  Cook  county.  By 
tU  opinion  reported  in  70  III.  App.  276, 
^l.e  judgment  rendered  for  the  defendant 
»aa  reversed,  and  the  case  was  remanded 
to  the  circuit  court  for  a  new  trial.  The 
iction  was  in  assumpsit  for  failure  to  de- 
liver promptly  in  Chicago  a  telegram  orig- 
inating in  Boston.  The  message,  when  it 
^•as  filed  with  the  defendant,  had  the  "un- 
^peated  message"  stipulation  printed  on 
its  back.  This  stipulation  is  held  to  be 
valid  in  Massachusetts,  but  against  public 
policy  in  Illinois.  The  appellate  court  held, 
for.trary  to  the  great  weight  of  authority, 
that  as  the  message  was  to  be  delivered  in 
Chicago  the  contract  should  be  construed 
in  accordance  with  the  law  of  Illinois.  The 
<»se  was  retried  in  the  circuit  court,  re- 
sulting in  a  decision  for  the  plaintiff,  and 
again  came  to  the  appellate  court  on  appeal. 
89  HI.  App.  301.  In  that  opinion  the  ap- 
pellate court  said:  "It  is  contended  bv 
rounsel  for  appellant  that  the  court  should 
have  held  that  the  law  of  Massachusetts,  in 
relation  to  liability  for  un repeated  mes- 
sages, should  control  in  this  case.  The 
question  is  disposed  of  by  the  decision  of 
this  court  upon  the  former  appeal.  70 
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111.  App.  276.  But  if  it  were  not,  no  ques- 
tion of  controlling  importance  could  arise 
in  that  regard."  The  court  then  proceeded 
to  a  discussion  of  the  other  exceptions,  and 
approved  the  judgment.  The  case  then  went 
to  the  supreme  court,  and  the  opinion  of 
that  court  appears  in  188  111.  366,  62  L.R.A. 
274,  58  N.  E.  958.  Apparently  no  question 
of  the  conflict  of  law  was  before  the  su- 
preme court.  The  court  said :  "The  various 
errors  assigned  will  all  be  considered  to- 
gether." Following  which  is  an  extended 
discussion  of  questions  relating  to  the  legal 
effect,  upon  the  matter  of  damages,  of  cer- 
tain conduct  on.  the  part  of  the  plaintiff 
and  its  agent;  but  the  opinion  is  silent  as 
to  whether  the  law  of  Massachusetts  or  that 
of  Illinois  governs  as  to  the  validity  of  the 
conditions  printed  on  the  back  of  the  mes- 
sage blank.  It  is  clear  that  no  assignment 
of  error  carried  that  question  to  the  su- 
preme court.  Western  U.  Teleg.  Co.  v. 
North  Packing  &  Provision  Co.  supra,  there- 
fore, is  not  an  authority  for  the  proposition 
that,  under  the  Illinois  law,  the  law  of  the 
place  where  the  message  was  delivered  gov- 
erns as  to  the  validity  of  the  "unrepeated 
message"  stipulation.  In  that  case  the 
courts  of  Illinois  might,  with  propriety,  re- 
fuse to  enforce  such  a  provision,  although 
it  constituted  a  valid  part  of  the  contract 
in  Massachusetts,  in  accordance  with  the 
well-recognized  doctrine  that  a  contract  will 
not  be  upheld,  though  valid  in  the  place 
where  it  was  made,  if  regarded  as  against 
public  policy  of  the  state  in  which  it  is 
attempted  to  be  enforced.  We  must  hold 
the  conclusion  of  the  justice  of  the  superior 
court  as  to  the  state  of  the  Illinois  law 
in  this  regard  to  be  unwarranted.  As  we 
have  previously  held  in  this  case  (31  R.  I. 
374,  29  L.R.A. (N.S.)  795,  76  Atl.  762),  the 
question  as  to  the  validity  and  effect  of  this 
regulation  is  governed  by  the  law  of  the 
state  where  the  message  originated.  In  the 
messages  which  are  the  subject  of  the  second 
and  fourth  count  of  the  declaration,  the 
stipulations  printed  upon  the  back,  by  which 
the  defendant  sought  to  restrict  its  liability, 
were  of  no  effect  when  the  contract  was 
made.  They  were  ai^ainst  the  public  policy 
of  the  state  of  Illinois,  entirely  void,  and 
unenforceable.  As  they  did  not  become  a 
part  of  the  contract  when  it  was  made,  the 
courts  of  this  state  cannot  place  them  there- 
in. 

We  will  now  pass  from  this  general  con- 
sideration of  the  case  to  the  specific  ex- 
ceptions before  us.  The  plaintiff  excepted 
to  rulings  by  the  justice  presiding,  exclud- 
ing evidence  ofTered  by  the  plaintiff  to  show 
the  actual  damage  sustained  by  him  by  rea- 
son of  the  manner  in  which  the  defendant 
delivered  said  messages.    As  to  the  messages 
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of  Aiiglist  26,  1909,  and  October  6,  1909, 
both  of  which  originated  in  the  state  of 
New  York,  we  have  said  above  that  no  re- 
covery can  be  had.  The  exceptions  to  the 
exclusion  of  such  testimony  in  regard  to 
those  telegrams,  therefore,  are  overruled. 
As  to  the  messages  of  September  10th  and 
November  3d,  which  were  filed  with  the 
defendant  in  the  state  of  Illinois,  the  legal 
liability  of  the  defendant  is  such  as  results 
from  the  agreement  to  transmit  the  samp 
for  a  reasonable  compensation,  unaccom- 
panied by  any  limitation  of  its  liability  by 
express  terms  or  conditions.  Without 
special  agreement,  telegraph  companies  are 
not  insurers  of  the  correctness  of  the  mes- 
sage delivered,  nor  are  they  bound  to  ex- 
ercise the  highest  degree  of  diligence  and 
promptness  in  its  delivery,  or  to  use  the 
greatest  care  as  to  the  place  of  delivery; 
but  they  must  be  held  to  the  exercise  of  or- 
dinary and  reasonable  care  in  the  perform- 
ance of  their  obligations. 

As  this  plaintiff  was  not  privy  to  the 
contract  between  the  defendant  and  the 
sender  of  these  messages,  his  action  is  prop- 
erly in  tort.  We  have  held,  however,  that 
his  action  is  founded  upon  and  limited  by 
that  contract,  and  his  rights  th(?reunder 
can  be  no  greater  than  those  of  the  party 
to  the  contract.  31  R.  I.  174,  29  L.R.A. 
(N.S.)  795,  76  Atl.  762.  His  action  is 
governed  by  the  «ame  rule  as  to  damages 
as  would  be  that  of  the  sender  of  the  mes- 
sage in  an  action  ex  contractu  founded  up- 
on the  same  alleged  negligent  act  of  the 
defendant. 

The  rule  as  to  special  damages  for  breach 
of  contract,  followed  by  the  courts  of  Eng- 
land and  the  United  States  and  approved 
by  this  court  in  Greene  v.  Creighton,  7  R. 
I.  1,  was  laid  down  by  Baron  Alder  son  in 
Hadley  v.  Baxendale,  9  Exch.  3o3,  5  Eng. 
Rul.  Cas.  502,  in  the  following  terms: 
"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive,  in 
respect  of  such  breach  of  contract,  should 
be  such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally — i.  c, 
according  to  the  usual  course  of  thinsrs — 
from  such  breach  of  contract  itself,  or  such 
as  maj'  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  the  parties  at  the 
time  they  made  the  contract,  as  the  prob- 
able result  of  the  breach  of  it.  Now,  if 
the  special  circumstances  under  which  the 
contract  was  actually  made  were  communi- 
cated by  the  plaintiffs  to  the  defendants, 
and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  con- 
tract, which  thev  would  roaaonahlv  con- 
template,  would  be  tlie  amount  of  injury 
which  would  ordinarilv  follow  from  a  breach 
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of  contract  under  these  special  circumstan- 
ces so  known  and  communicated.  But,  on  . 
the  other  hand,  if  these  special  circumstan- 
ces were  wholly  unknown  to  the  party 
breaking  the  contract,  he,  at  most,  could 
only  be  supposed  to  have  had  in  his  con- 
templation the  amount  of  injury  which 
would  arise  generally,  and  in  the  great  mul- 
titude of  cases  not  affected  by  any  spec-ial 
circumstances,  from  such  breach  of  con- 
tract." 

The  testimony  offered  bj'  the  plaintiff, 
the  exceptions  to  the  exclusion  of  which  is 
now  under  consideration,  was  that,  by  rea- 
son of  the  delay  in  the  receipt  by  him  of 
the  messages  in  question,  he  was  unable  to 
accept  the  offer  of  his  customers  made  for 
the  commodities  referred  to  in  these  tele- 
grams, and  that  he  was  obliged  to  make 
sales  of  said  goods  to  other  persons  at  a 
loss,  either  actual  or  of  profits.  Can  sucli 
loss  be  said  to  be  one  w^hich  naturally  flow- 
ed  from  the  alleged  breach  of  the  defend- 
ant's duty  as  to  delivery  of  these  messages ; 
or  can  such  loss  be  regarded  as  within  the 
contemplation  of  the  parties  as  a  result  of 
such  breach  of  the  defendant's  dutv?  The 
only  loss  which  would  naturally  flow  from 
the  failure  to  deliver  this  message  wpuld 
be  the  loss  to  the  sender  of  what  he  paid 
to  the  defendant  for  its  service.  In  the 
absence  of  knowledge  on  the  part  of  the 
defendant  as  to  the  contents  of  the  mes- 
sages, the  loss  which  the  plaintiff  now 
claims  cannot  have  been  in  the  contempla- 
tion of  the  defendant  when  it  accepted  the 
messages  for  transmission.  The  plaintiff 
contends,  however,  that  under  the  authority 
of  a  number  of  cases  in  several  of  the  states, 
enough  appeared  in  the  messages  in  ques- 
tion to  show  that  they  related  to  business 
transactions  between  the  plaintiff  and  the 
senders,  and  that  that  is  sufficient  to  charge 
the  defendant  with  all  the  damages  resulting 
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from  its  negligence  in  transmission  and  de- 
livery. Postal  Teleg.  Cahle  Co.  v.  Lathrop, 
131  ill.  575,  7  L.R.A.  474,  19  Am.  St.  Rep. 
55,  23  N.  E.  583.  The  plaintiff  claims  that 
that  circumstance  would  bring  this  case 
within  the  portion  of  the  rule  in  Hadley  v. 
Baxendale,  which  provides  that  if  the  spe- 
cial circumstances  under  which  the  contract 
was  made  were  communicated  to  the  defend- 
ant, it  would  be  liable  for  the  extraordinary 
damages  which  might  arise  from  a  breach 
of  the  contract  under  those  special  circum- 
stances. The  weight  of  authority,  howevor, 
and  it  seoms  to  us  the  better  reason,  is  that 
the  knowledge  merely  that  the  messages  are 
important  or  that  they  relate  to  a  busincssi 
transaction,  without  information  a^  to  the 
exact  nature  and  extent  of  that  business 
transaction,  does  not  constitute  such  a  dis- 
closure of  special  circumstances  as  would 
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render   the   defendant   liable    for    damages 
arising  from  a  breach  of  the  contract.  Prim- 
rose V.  Western  U.  Teleg.  Co.  154  U.  S.  1, 
38  L.  ed.  883,  14  Sup.  Ct.  Kep.  1098;  Whee- 
lock  V.  Postal  Teleg.  Cable  Co.  197  Mass. 
119,  83  N.  E.  313,  14  Ann.  Cas.  188;  Bald- 
win V.  United  States  Teleg.  Co.  45  N.   Y. 
744,  6  Am.  Rep.  165,  3  Mor,  Min.  Bep.  70; 
Caadee  r.  Western  U.  Teleg.  Co.  U  Wis. 
471,  17  Am.  Rep.  452;  United  States  Teleg 
Co.  V.  Gildersleve,  29  Md.  232,  96  Am.  Dec 
519.     In  the  case  at  bar  the  only  noti^ 
which  the  defendant  had  of  the  transactions 
to  which    the   messages   of   September    10, 
1909,  and  Xovember  3,  1009,  related,  was 
contained  in  the  messages  themselves,  which 
vere  as  follows:     "Too  low.    Sell  two  cars 
two  twenty-eight  deld  there,"  and  "Packed 
fifty  boxes   crop   apples."     From   the   lan- 
guage   of    these    telegrams    the    defendant 
might  have  conjectured  that  they  related 
to  some  sort  of  business  transaction,  but 
they  were  insufficient  to  give  it  any  informa- 
tion of  the  possible  damages  which  might 
arise  from  the  delivery  of  the  telegram  at 
the  dpfendaot's  home,   rather  than  at  his 
basiness  office.     The  testimony  in  question 
offered   by   the   plaintiff  was   properly   ex- 
chided,  and  the  exceptions  should  bo  oyer- 
ruled. 

The  defendant  excepted  to  the  ruling  of 
said  justice  directing  the  jury  to  return  a 
verdict  for  the  defendant.  As  to  the  first 
and  third  counts  of  the  declaration,  relat- 
in<r  to  the  messages  delivered  to  the  de- 
fendant in  the  state  of  New  York,  we  have 
said  above  that  no  cause  of  action  arose  to 
the  plaintiff  from  the  matters  alleged  in 
said  counts.  As  to  the  second  and  fourth 
counts  of  the  declaration,  relating  to  mes- 
sages delivered  to  the  defendant  in  the 
state  of  Illinois,  we  have  said  above  that  the 
justice  was  in  error  in  his  conclusion  that 
the  plaintiff  could  not  recover  on  said  counts 
because  of  the  validity  of  the  "unrepeatod 
message"  stipulation,  which  the  defendant 
sought  to  impose  as  a  condition  attached 
to  the  transmission  of  said  messages.  There 
is,  however,  no  testimony  upon  which  the 
jury  could  base  a  finding  of  damages  for 
the  plaintiff  upon  said  counts  if  they  should 
find  the  defendant  was  guilty  of  negligence 
in  the  manner  of  delivery  of  said  mossages. 
There  was,  therefore,  no  reversible  error 
in  the  direction  of  a  verdict  by  said  jus- 
tice. 

All  of  the  plaintifTs  exceptions  are  over- 
ruled, and  the  case  is  remitted  to  the  Supe- 
rior Court,  with  direction  to  enter  judgment 
upon  the  verdict. 
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MARTI/AND  COURT  OF  APPBAIiS. 

MURRAY    VANDIVER,    State    Treasurer, 

et  al.,  Appts., 

V. 

EDWIN  W.  POE  et  al..  Receivers  of  United 
Surety  Company. 

(119  Md.  348,  87  Atl.  410.) 

Guaranty  fund  -—  state  treasurer  —  sur- 
render to  I'ecelver. 

Funds  deposited  by  a  surety  |>ompany 
with  the  state  treasurer  to  secure  its  con- 
tracts>  under  a  statute  providing  that  they 
shall  be  held  in  trust  by  the  treasurer  for 
contract  holders,  subject  to  sale  by  him 
and  application  of  the  proceeds  only  on  the 
order  of  a  court  of  competent  jurisdiction, 
will  not  be  required  to  be  turned  over  to  a 
receiver  appointed  to  liquidate  the  affairs 
of  the  company,  which  remains  solvent. 

(January  14,  1913.) 

APPEAL  by  the  state  treasurer  and  the 
United  States  from  decrees  of  the  Cir- 
cuit Court  of  Baltimore  City  granting  a 
petition,  and  reaffirming  the  same  on  pe- 
tition to  reopen  the  matter,  directing  the 
state  treasurer  to  deliver  a  deposit  of  stock 
held  by  him  to  petitioners.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note, '^  Right  of  receiver  of  insurance 
company  to  funds  deposited  with 
state  official  to  secure  performance 
of  contracts. 

The  question  raised  by  this  note  must  of 
necessity  depend  to  a  great  extent  upon 
the  wording  and  construction  of  the  par- 
ticular statute  permitting  or  requiring  the 
deposit.  The  decisions  seem  to  indicate  a 
disposition,  if  not  a  settled  rule,  on  tlie 
part  of  the  courts,  to  hold  that  the  state 
official  cannot  be  compelled  to  turn  the  de- 
posit over  to  the  receiver,  unless  the  stat- 
ute either,  in  plain  words  or  by  implication, 
so  directs.  The  reason  underlying  such 
rule  is  that  the  state  officer  has  been  by  law 
made  trustee  of  the  fund  for  a  special  use, 
and,  in  the  absence  of  fraud  on  the  part 
of  the  trustee  tlie  court  has  no  power,  to 
hinder  him  from  performing  his  trust. 

In  case  the  state  officer  held  more  funds 
than  were  required  to  fulfil  the  trust,  tlie 
reason  for  the  nile  would  be  lacking  as  to 
the  excess,  and  in  such  case  the  rule  would 
probably  to  that  extent  not  be  applied. 
See  State  ex  rel.  Cincinnati  Life  Asso.  v. 
Matthews,  64  Ohio  St.  419,  CO  JN.  E.  005; 
Hayne  v.  Metropolitan  Trust  Co.  67  Minn. 
24o,  69  N.  W.  916;  Ravmond  v.  Security 
Trust  &  L.  Ins.  Co.  44  Misc.  31,  89  N.  Y. 
Supp.  753. 

The  court  in  Vandiver  v.  PoE  distin- 
guished the  American  Casualty  Ins.  Co.'s 
Case  (Boston  &  A.  R.  Co.  v.  Mercantile 
Trust  &  D.  Co.)  82  Md.  535,  38  L.R.A.  97, 
34  Atl.  778,  from  the  case  before  the  court: 
"There  the  insolvency  of  the  company  was 
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Messrs.  Cdgar  Allan  Poe,  John  Philip 
Hill,  and  Edward  Duffy,  for  appellants: 

The  receiver  of  a  solvent  surety  company 
should  not  be  put  in  possession  of  the  stock 
held  by  the  treasurer  in  trust  for  policy 
holders. 

People  ex  rcl.  Huggles  v.  Chapman,  64 
N.  Y.  657;  Ruggles  v.  Chapman,  69  N.  Y. 
163;  State  ex  rel.  Cincinnati  Life  Asso.  ▼. 
Matthew.8,  64  Ohio  St.  419,  60  N.  E.  605; 
Re  Guardian  Mut.  L.  Ins.  Co.  13  Hun,  116; 
Re  HometProvident  Safety  Fund  Asso.  129 
N.  Y.  288,  29  N.  E.  323;  Fullerton  v. 
ISTational  Burglar  &  Theft  Ins.  Co.  63  How. 
Pr.  5. 

Messrs.  George  R.  Gaither  and  Ritchie 
&  Janney,  for  appellees: 

The  court,  having  jurisdiction  of  the  re- 
ceivership, has  jurisd'  cion  on  the  petition 
of  the  receivers,  and  with  the  consent  of 
the  state  treasurer  to  direct  the  delivery 
of  the  special  deposit  to  the  receivers  of 
the  court. 

American  Casualty  Ins.  Co*s  Case  (Boston 
&  A.  R.  Co.  V.  Mercantile  Trust  &  D.  Co.) 
82  Md.  536,  38  L.R.A.  97,  34  Atl.  778; 
Shipley  v.  Fink,  102  Md.  219,  2  L.R.A. 
(N.S.)  1002,  62  Atl.  360;  Offutt  v.  Jones, 
110  ^Id.  241,  73  Atl.  629;  State  ex  rel. 
Cincinnati  Life  Asso.  v.  Matthews,  64  Ohio 
St.  419,  60  N".  E.  605;  Re  Guardian  Mut. 
L.  Ins.  Co.  13  Hun,  117;  Atty.  Gen.  v. 
North  Americjin  L.  Ins.  Co.  80  N.  Y.  162; 
Hayne  v.  Metropolitan  Trust  Co.  67  Minn. 


245,  69  N.  W.  916;  Relfe  v.  Spear,  6  Mo. 
App.  133. 

Stockbridge,    J.,   delivered   the   opinion 
of  the  court: 

On  the  13th  of  January,  1911,  the  United 
Surety  Company  was  placed  in  the  hands  of 
receivers.  The  bill  filed  in  the  case  was  by 
some  of  the  stockholders  and  directors  of 
the  company,  and,  among  other  things,  al- 
leged that,  through  mismanagement  and 
wastefulness  in  the  conduct  of  its  affairs, 
the  surplus  of  $260,000  had  been  altogether 
wiped  out,  and  its  capital  stock  had  been 
impaired,  but  nevertheless  the  said  com- 
pany was  solvent,  but  had  been  prohibited 
by  an  order  of  the  state  insurance  commis- 
sioner from  writing  any  further  bonds  of 
any  nature  or  description  until  the  impair- 
ment of  its  capital  stock  had  been  made 
good.  The  prayer  of  the  bill  was:  First, 
that  receivers  might  be  appointed;  second, 
for  an  injunction  requiring  the  officers, 
agents,  and  employees  of  the  company  to 
deliver  to  receivers  the  books,  papers,  and 
accounts,  and  all  the  property  of  the  com- 
pany, and  to  refrain  from  interfering  in 
any  manner  with  the  possession  of  the  prop- 
erty by  the  receiver;  and,  third,  that  a  day 
should  be  fixed  before  which  all  claims  of 
every  description  should  be  filed  in  court 
or  be  forever  barred  from  participation  in 
the  assets  of  the  corporation.  The  allega- 
tions of  the  bill  were  admitted  by  the  com- 
pany by  its  answer. 


established;  here  solvency  is  said  to  exist; 
there  no  statute  had  been  provided  concern- 
ing the  case;  here  we  have  an  explicit  one." 
No  cases  passing  upon  this  question  as  to 
solvent  companies,  except  the  reported  case, 
have  been  found.  In  the  note  to  American 
Casualty  Ins.  Co.'s  Case,  supra,  in  38  L.R.A. 
100,  the  earlier  cases  on  this  subject  are 
cited. 

The  court  in  Vandiver  v.  Poe  sufficiently 
sets  out  the  facts  in  the  case  of  Cooke  v. 
Warner,  56  Conn.  234,  14  Atl.  798,  and 
says  that  the  statute  involved  was  sub- 
stantiallv  like  the  one  under  consideration. 
The  wording  of  the  statute  in  the  Cooke 
Case  was  as  follows:  "When  any  state 
shall  require  insurance  companies  of  other 
states  to  deposit  with  some  officer  of  such 
other  state  securities  in  trust  for  policy 
holders  of  such  companies,  as  a  prerequisite 
to  tltcir  transacting  business  in  such  state, 
the  treasurer  of  this  state  may  receive  from 
any  insurance  company  of  this  state  the 
securities  required  by  the  laws  of  such 
other  state  on  deposit,  and  hold  the  same 
in  trust  for  the  policy  holders  of  such  com- 
pany; but  such  company  may  collect  and 
receive  the  interest  and  dividends  thereon." 

In  Betts  V.  Connecticut  L.  Ins.  Co.  78 
Conn.  442,  62  Atl.  345,  the  question  was 
not  before  the  court  tlie  state  treasurer  hav- 
ing previous! V  delivered  the  funds  to  the 
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receiver,  who  is  by  statute  required  to  "ad- 
minister the  trust  fund  for  the  benefit  of 
the  policy  holders,  under  the  orders  of  the 
court." 

The  New  York  cases,  «.  e.,  Ruggles  ▼. 
Chapman,  59  N.  Y.  163,  affirming  1  Hun, 
324,  2  Thomp.  &  C.  600;  Re  Guardian  Mut. 
L.  Ins.  Co.  13  Hun,  115,  affirmed  in  74 
N.  Y.  617;  People  ex  rel.  Ruggles  v.  Chap- 
man, 64  N.  Y.  557;  Atty.  Gen.  v.  North 
America  L.  Ins.  Co.  92  N.  Y.  654;  Atty. 
Gen.  V.  North  American  L.  Ins.  Co.  80  N. 
Y.  152;  Atty.  Gen.  v.  North  American  L. 
Ins.  Co.  85  N.  Y,  485;  People  v.  American 
Steam  Boiler  Ins.  Co.  147  N.  Y.  25,  41  N. 
E.  423,  reversing  87  Ilun,  230,  33  N.  Y. 
Supp.  834;  People  ex  rel.  Stout  v.  Chap- 
man, 6  Hun,  222:  People  v.  American 
Steam  Boiler  Ins.  Co.  81  Hun,  498,  31  N. 
Y.  Supp.  155;  and  Re  Home  Provident 
Safety  Fund  Asso.  129  N.  Y.  288,  29  N.  E. 
323,  as  well  as  Relfe  v.  Spear,  6  Mo.  App. 
129,  were  all  cited  to  appropriate  holdings 
in  the  note  in  38  L.R.A.  100,  and  nearly 
all  of  them  have  received  comment  by  the 
court  in  Vandiver  v.  Poe.  Hayne  v.  Met- 
ropolitan Trust  Co.  67  Minn.  245,  69  N.  W. 
916;  Falkenbach  v.  Patterson,  43  Ohio  St. 
359,  ]  N.  E.  757;  and  State  ex  rel.  Cin- 
cinnati Life  Asso.  v.  Matthews,  64  Ohio  St. 
419,  60  N.  E.  605,  are  also  adequately  ex- 
plained in  the  opinion.  J.  W.  M, 
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In  May,  1906,  the  company  had  deposited 
with  the  treasurer  of  Maryland  $100,000 
of  the  registered  stock  of  the  city  of  Balti- 
more par  value,  in  order  to  comply  with  the 
provisions  of  the  act  of  1896,.  chap.  160.  • 
Code  1912,  art.  23,  §  110.  At  the  same 
time  it  had  deposited  with  tlie  treasurer 
of  the  state  of  Maryland  an  additional 
$100,000  par  value  of  the  registered  stock 
of  the  city  of  Baltimore,  in  order  to  meet 
the  legal  requirements  imposed  hy  the  laws 
of  some  of  the  other  states  in  which  the 
company  wished  to  do  husiness.  On  the 
2'th  of  July,  1911,  the  receivers  filed  a 
petition,  the  object  of  which  was  to  require 
the  state  treasurer  to  deliver  over  to  them 
the  $200,000  par  value  of  Baltimore  city 
stock,  and  by  its  order  of  July  28,  1911, 
the  circuit  court  of-Baltimore  city  ordered 
such  transfer  from  the  state  treasurer  to 
the  receivers.  Thereafter,  and  before  the 
decree  had  become  enrolled,  the  state  treas- 
urer filed  a  petition  to  reopen  the  order  of 
July  28th,  in  order  that  he  and  his  bond 
might  be  heard  thereon  and  present  objec- 
tions thereto.  These  objections  came  on  to 
be  heard  later,  and  after  such  hearing,  on 
Marcb  16,  1912,  the  court  reaffirmed  its 
order  of  July  28,  1911,  and  directed  the 
securities  in  the  hands  of  the  state  treasurer 
to  be  by  him  delivered  over  to  the  receivers 
of  the  company,  and  it  is  from  these  two 
orders  or  decrees  that  the  present  appeal 
has  been  taken. 

The  question  presented  is  a  narrow  one, 
and  one  for  which  no  precise  precedent  has 
been  cited  or  found.  While  there  are  a 
number  of  cases  in  which  receivers  of  in- 
solvent corporations,  or  corporations  which 
have  been  dissolved,  or  the  charters  of 
which  have  been  declared  forfeited,  have 
Bought  to  recover  from  an  official  depository 
securities  placed  in  his  hands  for  the  secu- 
rity of  those  doing  business  with  the  com- 
pany, in  order  that  the  proceeds  of  such 
securities  might  be  distributed  among 
claimants  according  to  their  respective  legal 
rights,  no  case  has  been  found  of  a  like 
application  to  gain  possession  of  the  secu- 
rities of  a  solvent  company.  The  solvency 
of  the  company  in  question  is  not  merely 
alleged  in  the  bill,  but  has  been  reiterated 
time  and  again  by  these  receivers  in  various 
papers  filed  by  them,  and  was  distinctly 
testified  to  on  the  stand  by  one  of  the  re- 
ceivers, and  it  is  alleged  to  have  been  the 
reason  for  the  dismissal  of  an  action  in- 
stituted by  certain  of  the  stockholders  of 
the  company  for  the  dissolution  of  the  com- 
pany. One  of  the  receivers  testifies  in  these 
words:  "We  are  endeavoring  to  work  out 
a  practical  liquidation  that  will  result  in 
a  benefit  to  those  who  own  the  property; 
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that  is,  those  who  own  its  bonds,  policies, 
and  stock." 

In  the  case  of  the  American  Casualty  Ins. 
Co.  82  Md.  535,  38  L.R.A.  97,  34  Atl.  778, 
$200,000  had  been  deposited  in  a  similar 
manner  with  the  state  treasurer,  and  an 
application  was  made  by  receivers  of  that 
company  to  turn  over  to  them  such  secu- 
rities, but  in  that  case  no  question  appears 
to  have  been  raised  as  to  the  power  or 
propriety  of  Mr.  Jones,  then  state  treasurer, 
surrendering  the  property.  At  the  time 
when  the  deposit  was  made  in  the  American 
Casualty  Case,  the  statute  (act  1892,  chap. 
109)  then  in  force  did  not  require  a  deposit 
with  the  state  treasurer  of  any  securities 
by  a  company  doing  a  surety  business.  In 
the  able  opinion  filed  in  that  case,  the 
late  Chief  Judge  McSherry  held  that  the 
circumstances  under  which  the  deposit  was 
made  were  such  as  to  create  a  valid  trust, 
and  to  be  administcicd  as  a  trust,  and 
further  that,  if  the  state  treasurer  "did  not 
care  to  take  upon  himself  the  responsibility 
of  distributing  the  fund  among  the  parties 
entitled  to  it,  he  had  the  undoubted  right 
either  to  invoke  the  aid  of  a  court  in  its 
distribution,  or  upon  the  petition  of  the 
receivers  to  surrender  it  to  the  court,  whose 
officers  the  receivers  were,"  and  that  the 
fund  then  in  court  "must  be  treated  as 
impressed  with  a  trust,  and  must  be  ap- 
plied solely  to  the  payment  of  the  claims 
of  the  policy  holders,"  subject  to  prior  or 
paramount  liens.  By  the  act  of  1896,  chap. 
160,  companies  doing  a  surety  business 
were  brought  within  the  control  of  the  law, 
and  the  securities  of  such  companies  so  de- 
posited with  the  state  treasurer  were  re- 
quired to  be  "registered  in  the  name  of 
said  treasurer  officially,  as  held  in  trust 
undef  and  pursuant  to  this  act,  and  the 
same  shall  be  held  by  said  treasurer  in 
trust  for  all  the  holders  of  policies  or  guar- 
anties of  said  corporation.  .  .  .  And 
all  of  the  said  stocks  so  held  in  trust  by 
the  said  treasurer  .  .  .  shall  be  held  by 
said  treasurer  subject  to  sale  and  transfer, 
and  to  the  application  of  the  proceeds  of 
such  sale  by  the  said  treasurer  only  on  the 
order  of  any  court  of  competent  jurisdic- 
tion." This  represents  the  case  of  a  fund 
distinctly  required  by  a  legislative  act  of 
assembly  as  a  condition  of  doing  business, 
designated  as  a  trust  fund,  for  a  specific 
purpose,  with  a  trustee  created  by  the 
act  and  the  mode  of  the  execution  of  his 
trust  in  some  measure  pointed  out.  The 
question  is  thus  not  identified  with  the  situ- 
ation which  was  presented  in  the  Casualty 
Case.  There  the  insolvency  of  the  company 
was  established;  here  solvency  is  said  to 
exist;   there  no  statute  had  been  provi^e^ 
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covering  the  case;  here  we  have  an  explicit 
one. 

In  Beach  on  the  Law  of  Insurance,  vol. 
1,  §  82,  it  ia  said:  "The  effect  of  statutes 
of  the  states  providing  for  the  deposit  by' 
insurance  companies  of  securities  with  some 
state  official,  .  .  .  for  the  protection  of 
its  policy  holders,  and  the  act  of  the  com- 
panies in  complying  with  such  statutes  is 
to  create  a  trust  fund  in  the  hands  of  such 
official,  he  thereby  becoming  a  trustee  for 
the  class  of  beneficiaries  represented  by  the 
insured  in  those  states.  Such  trusts  have 
been  held  as  perfect  as  those  created  by  deed 
or  will,  and  as  much  entitled  to  protection 
from  courts.  In  a  case  where  a  life  insur- 
ance company  which  had  deposited  with 
tlie  state  treasurer  an  amount  in  securities, 
under  a  statute  passed  to  enable  it  to  thus 
comply  with  the  requirements  of  statutes 
of  other  states,  that  it  might  do  business 
in  those  states,  had  become  insolvent,  and 
its  affairs  and  assets  had  been  placed  in  the 
hands  of  receivers,  it  was  held  that  the 
receivers  could  not  by  action  recover  this 
amount  from  the  state  treasurer.  It  was 
a  trust  fund  in  his  hands  for  the  benefit  of 
the  various  policy  holders.  The  state  had 
made  him  a  trustee,  placed  no  limitation 
upon  his  rights  and  powers  as  such,  and 
presumably  intended  to  leave  him  subject 
to  the  general  law  of  trusts.  When  the 
trust  terminates,  it  is  his  duty  to  distribute 
the  fund  among  the  beneficiaries." 

The  rule  is  thus  expressed  in  Joyce  on 
Insurance,  vol.  4,  §  36^3:  "In  many  states 
the  insurance  companies  are  required  to 
deposit  a  fund  with  the  state  treasurer  or 
otner  state  officer  for  the  security  of  the 
policy  holders  in  such  states.  In  case  of 
a  deposit  being  made  in  pursuance  of  such 
a  requirement,  the  receiver  of  the  company 
cannot  obtain  possession  of  the  fund  for 
the  benefit  of  the  general  creditors,  but  it 
must  be  divided  among  the  persons  for 
whose  protection  it  was  deposited,  and  no 
others  can  acquire  the  benefits  thereof." 

The  leading  case  on  this  subject  is  Cooke 
V.  Warner,  56  Conn.  234,  14  Atl.  798.  In 
that  case  the  insurance  Commissioner  of 
Connecticut  had  taken  proceedings  against 
the  Continental  Life.  Insurance  Company 
upon  the  ground  that  its  assets  were  less 
than  its  liabilities,  and  asked  the  appoint- 
ment of  a  receiver,  and  that  the  charter  be 
annulled :  and  a  decree  was  passed  by  which 
the  charter  was  annulled  (corporation  dis- 
solved) and  receivers  were  appointed;  and 
the  receivers  then  demanded  of  the  state 
treasurer  the  securities  which  had  been 
deposited  with  him  under  a  statute  sub- 
stantially like  that  in  this  state.  The  ap- 
plication of  the  receivers  was  refused,  the 
court  holding  that  the  trustee  could  not 
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thus  have  the  trust  funds  taken  from  him 
for  use  or  even  distribution  by  others,  in 
the  absence  of  an  allegation  that  he  was 
wrong  either  in  possession  or  adminis- 
tration; .that  the  statute  could  no  more 
compel  a  trustee  to  surrender  property  law- 
fully subjected  to  a  trust,  than  it  could 
compel  a  mortgagee  or  pledgee  to  release 
the  mortgage  or  pledge  without  payment; 
tliat,  if  turned  over  to  the  receivers,  it 
might  be  diverted  from  the  specific  trust 
purposes  to  which  it  was  dedicated. 

The  New  York  court  of  appeals  in  the 
case  of  Ruggles  v.  Chapman,  59  N.  Y.  163, 
adopted  the  same  rule,  and  an  act  was  then 
passed  by  the  New  York  legislature  in  which 
it  was  thought  that  the  rule  had  been  mod- 
ified, and  in  that  way,  in  the  case  of  the 
People  ex  rel.  Rugglfs  v.  Chapman,  64  N. 
Y.  557,  the  question  a  second  time  reached 
that  court,  and  its  former  ruling  was  af- 
firmed. These  cases  were  followed  in  the 
later  case  of  the  Guardian  Mut.  L.  Ins.  Co. 
13  Hun,  115,  although  the  judge  deciding 
that  case  would  evidently  have  been  very 
glad  if  he  could  thus  have  diverted  the  fund 
from  the  hands  of  the  trustee  into  those 
of  the  receivers. 

In  Re  Home  Provident  Safety  Fund  Asso. 
129  N.  Y.  288,  20  N.  £.  323, 'there  was  a 
voluntary  dissolution  of  the  company,  and 
it  was  held  that,  while  the  court  had  power 
to  make  a  distribution  of  its  funds  amon^^ 
those  entitled,  it  had  no  power  to  take 
from  a  trustee  funds  placed  in  the  hands 
of  .that  trustee  for  a  specific  purpose,  and 
distribute  them  through  its  receiver  instead 
of  through  the  trustee;  that  the  trustee  was 
entitled  to  hold  the  fund  notwithstanding 
the  dissolution;  but  the  courts  might  re* 
quire  the  trustee  to  make  the  distribution 
of  the  fund  in  accordance  with  the  terms 
of  the  trust  on  which  it  was  held. 

The  case  of  People  v.  American  Steam 
Boiler  Ins.  Co.  147  N.  Y.  25,  41  N.  E.  423, 
was  one  which  turned  mainly  upon  the 
right  of  the  receiver  to  demand  of  the  trus- 
tee the  interest  which  had  been  received 
on  the  deposit,  and  that  right  was  affirmed : 
but  it  was  further  held  that  under  the  then 
existing  statute  of  New  York,  which  had 
been  passed  in  part  to  obviate  the  effect  of 
the  decision  in  Huc^gles  v.  Chapman,  supra, 
that  a  receiver  was  not  entitled  to  have  the 
fund  turned  over  to  him  until  the  rights  of 
the  policy  holders  had  been  settled. 

The  appellee  relies  strongly,  for  the  pur- 
pose of  sustaining  the  right  of  the  receivers 
to  the  securities  now  in  the  hands  of  the 
state  treasurer,  upon  the  case  of  Hayne  v. 
Metropolitan  Trust  Co.  67  Minn.  246,  69 
X.  W.  016.  In  that  case  certain  securities 
had  been  deposited  with  the  state  insurance 
oommiseioner    for    the    benefit    of    policT 
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holders,  and  subsequently  an  exchange  was 
effected  by  the  company  by  which  securities 
of  a  less  value  were  substituted  for  the 
lecurities  originally  deposited,  and  the  re- 
ceiver proceeded 'against  the  trust  company 
which  then  held  the  original  securities,  to 
recover  them  for  the  benefit  of  the  policy 
holders.  This  presented  a  far  different  case 
from  tlie  one  before  us;  there  had  been  a 
diversion  of  the  trust  fund;  and  it  was  a 
proceeding,  not  against  the  official  who 
should  have  been  the  custodian  of  the 
seeurity,  but  against  a  corporation  which 
had  gained  possession  of  those  securities  to 
recover  them  back,  or,  in  other  words,  re- 
store a  fund  which  had  been  permitted  by 
the  state  official,  whose  duty  it  was  to 
guard  it,  to  be  diverted,  and  under  such  a 
condition  of  facts  there  is  no  similarity  to 
the  present  case. 

The  appellee  has  also  cited  the  case  of 
Relfe  V.  Spear,  6  Mo.  App.  129.  That  was 
the  case  of  a  proceeding  by  the  superin- 
tendent of  insurance  of  the  state  of  Missouri 
igainst  the  receivers  of  five  different  in- 
nirance  companies,  and  the  purpose  of  the 
application  was  to  enable  the  superintendent 
to  distribute  the  proceeds  of  the  securities. 
In  that  case  the  phraseology  of  the  Missouri 
statute  differed  from  that  of  New  York;  the 
companies  had  been  dissolved;  and  under 
the  wording  of  the  statute  it  was  held  that 
the  distribution  should  be  made  under  the 
supervision  of  the  court  through  its  re- 
ceivers. 

The  case  of  Attv.  Gen.  v.  North  Ameri- 
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can  L.  Ins.  Co.  80  N.  Y.  152,  arose  un- 
der an  entirely  different  statute,  one  which 
provided  for  the  sale  and  conversion  into 
money  by  the  superintendent  of  insur- 
ance of  the  securities  deposited  with  him, 
ind  then  contained  this  further  provi- 
sion: "The  proceeds  of  such  sale  or  sales 
shall  be  paid  to  the  said  receiver  on  his 
giving  his  receipt  to  said  superintendent." 
This  was  an  express  direction  of  law,  not 
for  the  -turning  over  to  the  receiver  of 
t'je  securities  held  by  the  state  insurance 
commissioner,  hut  of  the  proceeds  of  sale, 
and  under  such  a  mandate  the  court  had 
DO  option  when  the  insurance  commissioner 
had  made  the  sale  required  by  the  statute, 
but  was  bound  to  direct  the  turning  over 
of  the  proceeds.  This  decision,  therefore, 
cannot  be  regarded  as  a  precedent  for  the 
present  case. 

In  Falkenbach  v.  Patterson,  43  Ohio  St. 
350,  1  N.  E.  757,  the  court  goes  only  to  the 
extent  of  saying  that  "the  superintendent 
*^f  insurance  should  act  and  perform  his 
tnist,  .  .  .  and,  when  the  trust  is  fully 
p^^rformed,  the  remainder  of  the  deposit, 
if  any,"  should  then,  and  not  until  then, 
bp  paid  over  to  the  assignee. 
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An  Ohio  statute  read:  "The  securities 
deposited  with  the  insurance  department 
pursuant  to  this  section  shall  be  held  by 
the  superintendent  in  trust  for  the  benefit 
and  protection  of,  and  as  security  for,  the 
policy  holders  of  such  corporation,  their 
legal  representatives  and  beneficiaries;"  [§ 
o631-25,  Bates's  Anno.  Stat.]  and  in  State 
ex  rel.  Cincinnati  Life  Asso.  t.  Matthews, 
64  Ohio  St.  419,  60  N.  £.  605,  where  a  re< 
CO  very  of  the  securities  was  sought  by  the 
assignee  of  an  insolvent  corporation,  it  was 
held  that  the  assignee  could  not  recover 
them  without  first  showing  that  the  com- 
pany was  no  longer  liable  to  the  policy 
holders,  and  that  it  was  the  duty  of  the 
superintendent  of  insurance  to  make  the 
distribution  among  such  policy  holders.  In 
all  of  these  various  cases,  the  corporations, 
the  recovery  of  the  securities  of  which  was 
asked,  were  insolvent,  and  as  set  forth  above 
there  is  hardly  a  break  in  the  line  of  de- 
cisions  to  the  effect  that  receivers  and  as- 
signees are  not  entitled  to  demand  or  obtain 
the  possession  of  such  securities,  and,  if 
this  be  true  with  regard  to  insolvent  cor- 
porations, witn  far  greater  reason  must  it 
be  true  in  the  case  of  a  solvent  corporation. 

'Much  stress  was  laid  in  argument  upon 
the  complication  and  increased  expense 
which  would  ensue  from  a  distribution  of 
the  fund  arising  from  the  proceeds  of  sale 
of  the  securities  in  the  hands  of  the  state 
treasurer,  if  that  were  required  to  be  done 
in  a  separate  and  independent  proceeding. 
Upon  the  case  as  presented  in  the  record, 
there  is  no  case  of  distribution  before  this 
court,  or  even  evidence  that  this  fund,  or 
any  of  it,  will  be  required  by  the  receivers 
for  the  liquidation  of  valid  claims.  From 
their  report  they  apparently  hold  assets  of 
the  corporation  to  an  amount  somewhere 
between  $400,000  and  $500,000  not  im- 
pressed with  any  trust,  and  if  the  company 
is,  as  they  aver  and  testify,  solvent,  it  may 
well  be  tliat  no  part  of  the -$200,000  will  be 
required  for  the  payment  of  any  claims  of 
policy  holders.  Apparently  some  such  belief 
was  in  the  mind  of  the  court  below,  as  it 
passed  no  decree  dissolving  the  corporation, 
but  in  fact  dismissed  a  bill  having  that 
ultimate  object  in  view. 

The  state  treasurer  is  now  a  party  to  the 
present  proceeding;  by  his  answer  the  dis- 
position of  the  securities  or  the  proceeds 
arising  from  them  is  under  the  control  of 
the  equity  court  in  which  these  receivers 
were  appointed;  and  while  we  do  not  decide 
that  under  a  different  condition  of  facts  it 
might  not  be  right  and  appropriate  to  direct 
the  turning  over  of  the  proceeds  of  the  sale 
of  the  securities  to  the  receivers  to  dis- 
tribute, or  that  the  state  treasurer  might 
not  make  a  distribution  of  them  in  the  same 
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proceeding,  we  can  find  no  sufficient  war- 
rant in  the  statute,  or  in  the  condition  of 
the  company  as  it  now  exists,  to  justify  the 
turning  over  at  this  time,  to  the  receivers 
of  a  solvent  corporation,  securities  which 
have  been  placed  in  the  hands  of  a  trustee 
for  a  specific  trust  purpose,  and  with  bene- 
ficiaries scattered  in  a  large  number  of 
states.  The  decrees  of  July  28,  1911,  and 
March  16,  1912,  must  therefore  be  reversed. 
Decrees  of  July  28,  1911,  and  March  IC, 
1912,  reversed,  and  cause  remanded;  the 
appellees  to  pay  the  costs  of  this  appeal. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

J.   S.   LYNCH   et   al. 

V. 

WILLIAM  MERRILL  et  al. 

and 

LITTLE   KANAWHA   LOG   &   TIE   COM- 

PANY,  Plff.  in  Err. 

(__  w.  Va.  — ,  78  S.  E.  609.) 

Sale  —  character  —  how  determined. 

1.  W^hether  a  sale  of  personal  property 
is  complete,  or  only  executory,  is  to  be  de- 
termined from  the  intention  of  the  parties 
as  gathered  from  the  contract,  the  situation 
of  the  thing  sold,  and  the  circumstances 
surrounding   the   sale. 

Same  —  passing  title  —  identiflcation. 

2.  Where  the  goods  sold  are  sufficiently 
designated,  so  tliat  no  question  can  arise 
as  to  the  thing  intended,  it  is  not  abso- 
lutely necessary  to  the  passing  of  title 
that  they  should  be  in  a  deliverable  con- 
dition, or  that  the  quality  or  quantity, 
when  the  sale  depends  on  either  or  both, 
should  be  determined.  They  are  mere  cir- 
cumstances indicating  intent,  but  are  not 
conclusive. 

(May  20,  1913.) 

I.^RROR  to  the  Circuit  Court  for  Wirt 
IL  County  to  review  a  judgment  in  favor 
of  plaintiflfs  in  an  action  brought  to  re- 
cover possession  of  certain  saw  logs.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  W.  Jolinson  and  Wil- 
liam Beard,  for  plaintiff  in  error: 

The  court  erred  in  instructing  the  jury 
that  the  title  to  the  timber  could  not  pass 
under   the   verbal    sale  to  the   plaintiff   in 

Headnotes  by  Lynch,  J. 


error,  until  it  was  counted,  measured,  and 
branded. 

Morgan  v.  King,  28  W.  Va.  1,  57  Am. 
Rep.  633;  Buskirk  Bros.  v.  Peck,  57  W.  Va. 
360,  50  S.  E.  432;  Hood'v.  Bloch  Bros.  29 
W.  Va.  244,  11  S.  E.  910. 

Messrs.  L.  H.  Harnett  and  Brannon  & 
Slathers  for  defendants  in  error. 

Lynch,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  obtained  bv  the 
Little  Kanawha  Log  &  Tie  Company  to  a 
judgment  for  plaintiffs.  The  action,  origi- 
nating before  a  justice,  is  to  determine  the 
right  to  the  possession  of  thirty-two  saw 
logs,  if  to  be  had,  and,  if  not,  to  recover 
their  value  and  damages  for  detention  there- 
of. 

The  defendant  log  and  tie  company  claims 
title  to  the  logs  under  a  contract  with  Beall 
dated  February  15,  1909,  whereby,  at  an 
agreed  price  per  cubic  foot,  Beall  sold  the 
logs  to  it,  to  be  "rafted,"  or  delivered  as 
rafted,  at  the  mouth  of  Duck  run  in  the 
Little  Kanawha  river,  the  company  to  fur- 
nish, and  it  did  furnish,  "chain  dogs**  and 
anchor  ropes  for  the  purpose.  The  logs  be- 
ing cut  at  the  date  .of  the  contract,  Beall 
proceeded  with  the  work ;  but  the  exact  date 
of  completion  ia  not  shown,  though  some  of 
the  witnesses  say  the  raft  was  completed  in 
a  floatable  condition  as  early  as  April  20th. 
If  then  completed,  the  logs  were  rafted  at 
an  earlier  date. 

The  plaintiffs  trace  title  to  the  logs 
through  a  sale  by  an  officer  under  an  execu- 
tion against  Beall  received  at  4  o'clock  p. 
M.,  April  19th,  and  levied  about  May  10th ; 
the  sale  being  made  Mav  21st. 

The  summons  as  issued  fixed  the  value  of 
the  logs  at  $240  and  damages  at  $100,  the 
fl-ggregate  of  which  exceeded  the  amount  for 
which  a  justice  could  render  judgment.  Be- 
fore appearance  of  defendants  Merrill  and 
Pett}^  by  plea  or  otherwise,  except  to  object 
thereto,  plaintiffs  with  leave  amended  the 
summons  by  reducing  the  damages  to  $50, 
tliercby  bringing  the  total  within  the  juris- 
dictional amount.  Defendants  then  entered 
the  general  issue  of  non  detinetj  and,  there- 
after, according  to  the  record,  moved  to 
dismiss  for  want  of  jurisdiction,  and,  on 
denial  thereof,  proceeded  to  trial,  ending  in 
a  judgment  for  plaintiffs. 

On  appeal  to  the  circuit  court,  defendants 
Merrill  and  Petty  disclaiming  title  to  the 
logs,  and  averring  title  thereto  in  the  \o^ 


Note.  —  Tlio  note  to  Barlior  v.  Andrews. 
26  L.R.A.(N.S.)  1,  as  to  the  sufficiency  of 
selection  or  designation  of  goods  sold  out 
of  a  larger  lot,  sets  out,  at  page  38.  many 
cases  involving  the  sale  of  logs.  In  that 
note,  at  pages  7  et  seq.,  will  ^Iso  be  found  * 
4(1  L,R,A.(N.S.) 


a  discussion  of  the  influence  of  the  inten- 
tion of  the  parties  on  the  question.  And 
see  also  later  cases  in  this  series.  Sehlom- 
rid'je  v.  Farmers'  &  ISL  Bank,  .30  L.R.A. 
(N.S.)  337,  and  McDormott  v.  Kimball 
Lumber  Mfg.  Co.  39  L.R.A. (KS.)    461. 
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and  tie  company,  the  latter,  pursuant  to  an 
order  requiring  it  to  appear,  state,  and  de- 
fend ita  title,  if  any,  thereto,  appeared  to 
the  action  and  likewise  moved  a  dismissal 
thereof.  Upon  tlie  refusal  of  the  motion, 
the  court,  at  the  instance  of  the  company, 
continued  the  case  until  the  next  succeed- 
:n£f  term,  when  a  trial  was  had,  resulting 
in  a  verdict  and  judgment  thereon  for 
pl&intilTs. 

The  defendant  company  complains  of  the 
court's  ruling  on  the  motion  to  dismiss,  and 
cites  in  support  of  its  contention  former 
decisions  of  this  court.  But  the  cases  cited 
do  not  and  could  not  discuss  the  question, 
Ujcause  it  was  not  therein  involved.  They 
liold,  as  will  appear  from  examination,  that, 
when  there  is  conflict  between  the  amount 
claimed  or  proven  and  that  stated  in  the 
frUDimons,  the  latter,  and  not  the  former, 
determines  the  ri^ht  to  maintain  the  ac- 
tion.  The  case  of  Hynds  v.  Fay  Bros.  &  Co. 
70  Iowa,  433,  30  N.  W.  683,  cited,  does  tend 
in  some  degree  to  support  the  view  urged 
by  the  company.  But  that  case  does  not 
cite  any  authority  nor  do  the  facts  stated 
therein  correspond  in  all  respects  with  the 
facts  of  this  case.  In  so  far  as  it  holds 
that  the  parties  may  not  waive  the  irregu- 
Liritv,  if  any,  it  does  not  accord  with  our 
views.  Under  the  circumstances  of  this 
ca^,  to  dismiss  would  make  substance 
yield  to  mere  technicalitv,  and  to  sustain 
the  motion  after  two  trials,  in  both  of 
nhich  the  parties  joined,  would  operate  to 
delay,  if  not  deny,  speedy  termination  of 
the  litigation  sought  by  this  action. 

The  trial,  however,  proceeded  upon  the 
vrrong  theory,  as  appears  from  the  instruc- 
tions in  bills  of  exception  8  and  10,  and 
thereby  the  jury  may  have  been  and  proba- 
bly were  misled.  The  first  instruction  told 
the  jury,  in  substance,  that  if  anything  re- 
mained to  be  done,  such  as  measuring, 
counting,  and  branding  the  logs,  title  there- 
to could  not  vest  in  the  defendant  until  they 
were  measured,  counted,  and  branded,  omit- 
ting entirely  the  intention  of  the  parties  as 
to  the  time  at  which  title  should  vest  in  the 
purchaser.  Morgan  v.  King,  28  W.  Va.  1, 
57  Am.  Rep.  633;  Bank  of  Huntington  v. 
Xapier,  41  W.  Va.  481,  23  S.  E.  800;  Bush- 
kirk  Bros.  v.  Peck,  57  W.  Va.  360,  50  S. 
E.  432;  Ji\stice  v.  Moore,  00  W.  Va.  51,  71 
S.  E.  204,  Ann.  Cas.  1912  D,  17;  Moore  v. 
Patchin,  --  W.  Va.  —  ,  76  S.  E.  420. 
"Whether  a  sale  of  personal  property  is 
complete  or  only  executory,  is  to  be  deter- 
mined from  the  intent  of  the  parties  as 
.sathered  from  the  contract,  the  situation  of 
t'.ie  thing  sold,  and  the  circumstances  sur- 
rounding the  sale."  ''Where  the  goods  sold 
are  sufficiently  designated,  so  that  no  qucs- 
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tion  can  arise  as  to  the  thing  intended,  it 
is  not  absolutely  necessary  .  .  .  that 
the  goods  should  be  in  a  deliverable  condi- 
tion, or  that  the  quantity  or  quality,  when 
the  price  depends  upon  either  or  both, 
should  be  determined;  these  are  circum- 
stances indicating  intent,  but  are  not  con- 
clusive." Hood  V.  Bloch  Bros.  29  W.  Va. 
244,  11  S.  E.  910.  This  instruction,  omit- 
ting, as  it  did,  this  essential  element  of  in- 
tention, should  not  have  been  given;  nor 
should  the  one  contained  in  bill  of  excep- 
tions 10.  The  facts  did  not  warrant  the 
latter.  The  logs  were  hauled  and  substan- 
tially, though  perhaps  not  skilfully,  bound 
together  in  a  floatable  condition  about  the 
date  of  the  execution  under  which  plaintiffs 
trace  title.  They  were,  as  already  stated, 
at  first  levied  on  as  a  ''raft,"  and  not  as 
separate  logs.  If  so,  they  had  been  hauled, 
and  doubtless  rafted,  although  it  may  be 
that  some  of  the  logs  purchased  by  defend- 
ant in  addition  to  those  involved  in  this 
action  were  not  hauled  at  that  time.  But 
they  were  not  levied  on  or  sold  under  the 
execution,  and  therefore  are  not  now  in- 
volved. 

Defendant's  instructions  contained  in 
bills  of  exception  15  and  16  should  have 
been  given,  for  reasons  heretofore  stated. 
They  properly  propounded  the  law  appli- 
cable to  the  facts  of  the  case. 

The  court  should  have  permitted  the  wit- 
ness Beall  to  answer  the  questions  by  de- 
fendant's counsel,  shown  in  bills  of  excep- 
tion 2,  3,  4,  5,  and  6,  because  plaintiffs* 
witnesses  J.  M.  Lynch  and  M.  B.  Summers 
testified  to  the  same  matter,  and  no  suffi- 
cient reason  appears  for  refusing  BealTs 
on  the  saipe  subject.  If  a  proper  inquiry, 
Beall  should  with  propriety  have  had  an 
opportunity  to  admit  or  deny  their  state- 
ments. 

Invalidity  of  the  sale  under  the  execu- 
tion, because  the  purchaser  was  not  present 
at  the  time  of  sale,  is  also  relied  on  by  de- 
fendant. At  the  instance  of  the  constable, 
he  offered  $100,  a  definite  and  fixed  sum, 
and  to  that  extent  only  was  the  constable 
authorized  to  cry  his  bid.  2  Freeman,  Exe- 
cutions, 2d  ed.  §  202,  says:  **The  ofticcn* 
making  the  sale  [cannot]  act  as  the  agent 
of  a  person  desirous  of  bidding.  He  can 
neither  bid  for  himself  nor  for  another.  We 
apprehend  that  this  rule  must  be  confined 
to  cases  in  which  the  ofllcer,  in  acting  as 
agent,  would  be  expected  to  exercise  his 
discretion  in  making  bids,  and  to  purchase 
the  property  at  the  lowest  price  for  which 
it  could  be  obtained.  It  ought  not  to  be 
oxtondcd  to  cases  where  he  is  authorized 
by  letter,  or  otliorwise,  to  offer  a  specified 
amount  on  belialf  of  an  absent  bidder." 
This  we  think  is  the  true  rule. 
13 
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From  what  has  been  said,  the  conclusion 
is  to  reverse  the  judgment,  set  aside  the 
verdict,  and  grant  the  defendant  a  new 
trial. 


NEW  YORK  COURT  OF  APPKAI^S. 

HENRY  J.  MIERKE,  Admr.,  etc.,  of  Min- 
nie Mierke,  Dcceasedi  Appt., 

V. 

JEFFERSON  COUNTY  SAVINGS  BANK, 

Respt. 

(208  N.  Y.  347,  101  N.  E.  889.) 

Pleading  —  complaint  —  action  for  sav- 
ings  banlc    deposit  —   excusing   nou- 
presentation   of   pass   book. 
1.  A  complaint  by   an  administrator  to 


recover  a  savings  bank  deposit  of  his  in- 
testate need  not  allege  loss  of  the  pass 
book,  or  facts  tending  to  excuse  its  non- 
production  and  presentation. 

Savings  bank  -^  loss  of  pass  book  —  re- 
qniring  bond  of  administrator. 

2.  A  savings  bank  cannot  require  a  bond 
of  the  administrator  of  a  depositor  as  a 
condition  to  paying  the  deposit  to  him,  in 
the  absence  of  any  by-law  requiring  it,  al- 
though the  pass  boo^  is  lost,  and  both  the 
statute  and  by-laws  require  presentation 
of  such  book  as  a  condition  to  the  with- 
drawal of  deposit. 

(May  6,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Jefferson 


Note*  —  Right  to  withdraw  deposit  from 
savings  hanJc  without  presenting  pass 
hooh. 

While  there  are  statutes  in  many  juris- 
dictions, and  most  savings  banks  have  rules 
or  by-laws  authorized  by  statute,  providing, 
in  substance,  that  no  deposit  shall  be  with- 
drawn witliout  the  presentation  of  the  de- 
positor's pass  book,  it  has  been  generally 
held  that  such  statutes,  rules,  and  by-laws 
must  be  reasonably  construed,  and  do  not 
prevent  the  recovery  of  a  deposit  from  the 
bank  witliout  the  pass  book,  where  it  has 
become  imposaible  for  some  reason  for  the 
depositor  or  his  representative  to  produce 
it. 

Thus,  althoup^h  a  by-law  of  a  savings 
bank  requires  the  production  of  .a  depos- 
itor's pass  book  as  a  condition  to  with- 
drawing his  deposit,  the  administrator  of 
the  depositor  may  recover  the  amount  of 
the  deposit  without  presenting  the  book 
or  furnisliing  a  bond  of  indemnity,  upon 
his  furnishing  sufficient  proof  that  the  book 
has  been  destroyed  by  fire.  Hudson  v.  Rox- 
bury  Inst,  for  Sav.  176  Mass.  522,  57  N.  E. 
1021. 

And  where  a  savings  bank  depositor  lost 
liis  pass  book  and  notified  the  bank  thereof 
three  years  before  his  death,  and  no  claim 
has  been  made  for  the  deposit  except  by 
the  depositor  and  his  executor,  the  latter 
may  recover  the  amount  of  the  deposit  from 
the  bank  without  presenting  the  pass  book 
or  giving  a  bond  of  indemnity,  althouj^h  by- 
laws of  the  bank  provide  that  no  money 
whatever  shall  be  drawn  out  without  the 
depositor  presenting  his  pass  book  and  al- 
lowing such  sum  as  is  drawn  out  to  be  en- 
tered therein,  and  that,  in  the  case  of  lost 
books,  the  bank  will  decide  as  to  the  per- 
son to  whom  payment  shall  be  made. 
Mills  v.  Albany  Exch.  Sav.  Bank,  28  Misc. 
251,  69   N.  Y.   Supp.*149. 

And  the  administrator  of  a  deceased 
savings  bank  depositor  cannot  be  required 
to  present  the  pass  book  of  his  intestate 
as  a  condition  precedent  to  recovering  the 
hitter's  dc^pf^'^it,  where,  he  is  unable  to  pro- 
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duce  the  book  in  consequence  of  its  loss 
or  destruction,  or  the  wrongful  withholding 
of  its  possession  from  him  by  the  family 
of  the  decedent,  although  it  is  provided  by 
the  charter  and  by-laws  of  the  bank  thaut 
no  person  shall  receive  any  part  of  his 
principal  or  dividends  without  producing 
the  original  book,  that  such  payment  may 
be  entered  thereon;  nor  can  the  adminis- 
trator be  required  to  tender  a  bond  of  in- 
demnity under  such  circumstances,  where 
no  claim  to  the  fund  has  been  interposed 
by  any  other  person,  and  the  bank  has  had 
no  notice  of  legal  or  equitable  claims  of 
any  other  person.  Palmer  v.  Providence 
Inst,  for  Sav.  14  R.  I.  68,  51  Am.  Rep.  341. 

Likewise,  a  savings  bank  depositor  as 
to  whose  identity  there  is  no  doubt  is  en- 
titled to  recover  his  money  on  deposit  with- 
out the  giving  of  a  bond  of  indemnity,  al- 
though his  book  has  been  lost  or  stolen, 
and  the  by-laws  of  the  bank  provide  that 
"no  person  shall  have  the  right  to  demand 
any  part  of  the  principal  or  interest  with- 
out producing  the  original  deposit  book, 
that  such  payments  may  be  entered  there- 
in," and  that,  "should  any  depositor  lose 
his  book,  he  is  required  to  give,  immediate 
notice  thereof  to  the  institution;  and  in 
cases  of  doubt  as  to  the  identity  of  the 
depositors  or  claimants,  the  board  may  re- 
quire such  testimony  and  security  as  they 
mav  deem  necessary."  Wagner  v.  Howard 
Sav.  Inst.  52  N.  J.  L.  225,  19  Atl.  212. 

And  where  there  is  no  question  about 
the  identity  of  a  savings  bank  depositor 
whose  pass  book  has  been  lost  or  stolen, 
the  bank  cannot  arbitrarily  require  him  to 
give  a  bond  of  indemnity  as  a  condition 
to  paying  his  deposit,  although  it  is  pro- 
vided by  statute  that  "no  payment  or  check 
against  any  such  savings  account  -shall  be 
made  unless  accompanied  by  and  entered 
in  the  pass  book  issued  therefor,  except  for 
good  cause  and  on  assurances  satisfactory 
to  the  officers  of  the  bank,"  and  the  bank 
has  promulgated  a  rule,  pursuant  to  stat- 
ute, that  in  case  of  payments  either  to  the 
depositor  i>ersonally,  or  to  any  other  per- 
son holding  hia  written  order  or  power  of 
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County  in  defendant's  iavor  in  an  action 
brought  to  recover  p  savings-bank  deposit. 
ReTersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kellogg  &  Crabb,  for  appel- 
lant: 

A  depositor  in  a  savings  bank  is  a  cred- 
itor of  the  bank  for  the  amount  of  the  de- 
posit, the  deposit  becomes  the  property  of 
the  bank,  and  the  relation  between  the  par- 
ties is  that  of  debtor  and  creditor. 

People  V.  Mechanics'  &  T.  Sav.  Inst.  92 
N.  Y.  7;  Fowler  v.  Bowery  Sav.  Bank,  113 
ff.  Y.  450,  4  L.R.A.  145,  10  Am.  St.  Rep. 
479,  21  N.  E.  172;  People  ex  rel.  Bridge- 
port Sav.  Bank  v.  Barker,  154  N.  Y.  128, 
47  N.  E.  973;  People  ex  rel.  Heermance  v. 
Dederick,  35  App.  Div.  29,  54  N.  Y.  Supp. 
510;  Dechen  v.  Dechen,  59  App.  Div.  166, 


68  N.  Y.  Supp.  1043;  Re  White,  119  App. 
Div.  140,  103  N.  Y.  Supp.  868. 

T\q  defendant  has  money  belonging  to 
the  estate  of  the  plaintiff's  intestate.  It 
cannot  in  equity  and  good  conscience  retain 
the  same  and  deprive  those  to  whom  the 
money  justly  belongs  of  that  which  is  right- 
fully theirs. 

21  Cyc.  849;  Roberts  v.  Ely,  113  N.  Y. 
128,  20  N.  E.  606;  Mason  v.  Prendergast, 
120  N.  Y.  636,  24  N.  E.  806;  Lawatsch  v. 
Cooney,  20  App.  Div.  470,  47  N.  Y.  Supp. 
54;  Bleecker  v.  Balje,  138  App.  Div.  706, 
123  N.  Y.  Supp.  809;  Weston  v.  Brown, 
158  N.  Y.  360,  53  N.  E.  36;  Bradbury's 
Rules,  PI.  264;  Goodman  v.  Alexander,  165 
N.  Y.  289,  55  L.R.A.  781,  69  N.  E.  145; 
Worthington  v.Worthington,  100  App.  Div. 
332,    91    N.    Y.    Supp.    443;    Doherty    v. 


attorney,  the  pass  book  must  be  presented, 
"provided,  however,  that  payments  may  be 
made  without  the  production  of  the  pass 
book,  if  the  depositor  shall  prove,  to  the 
satisfaction  of  the  executive  committee, 
that  his  book  has  been  lost,  stolen,  or  de- 
stroyed, and  shall  give  to  the  company  a 
written  discharge  with  satisfactory  indem- 
nity against  loss  for  any  payment  without 
the  production  of  said  book."  Bayer  v. 
Commonwealth  Trust  Co.  144  Mo.  App.  676, 
129  S.   W.   268. 

So,  in  Newman  v.  Munk,  36  Misc.  639,  74 
X.  Y.  Supp.  467,  an  action  to  recover,  as 
damages  for  the  conversion  of  a  savings 
bank  book,  the  amount  shown  thereby  to  be 
on  deposit,  it  was  held  that  the  plaintiff 
could  not  recover  such  amount,  but  only 
the  actual  damages  sustained,  as  he  could 
still  maintain  an  action  against  the  bank 
for  the  amount  of  the  deposit. 

The  absence  of  his  pass  book  cannot  be 
regarded  as  destroying  a  depositor's  right 
to  his  deposit,  although  there  is  a  statu- 
torv  requirement  that  no  savings  bank  may 
malce  any  payments  except  upon  produc- 
tion of  the  pass  book;  and  such  require- 
ment is  not  conclusive  in  an  action  to 
recover  a  deposit,  when  the  ownership  and 
losa  of  the  original  book  are  undisputed,  al- 
though it  may  be  available  to  defeat  a  de- 
mand at  the  bank.  Kenney  v.  Harlem  Sav. 
Bank,  61  Misc.  144,  114  N.  Y.  Supp.  749, 
reversed  on  other  grounds  in  65  Misc. 
466,  120  N.  Y.  Supp.  82. 

Where  a  by-law  of  a  savings  bank  pro- 
vides that  "no  person  shall  receive  any 
pert  of  his  principal  or  interest  without 
producing  the  original  book,  that  such  pay- 
ments may  be  entered  therein,  unless  it 
be  proved  to  the  satisfaction  of  the  trustees 
or  the  treasurer  that  such  book  shall  have 
been  lost  or  destroyed,  in  which  case  a 
jegal  discharge  shall  be  given,"  it  was  held, 
in  Webber  v.  Cambridgeport  Sav.  Bank, 
186  Mass.  314,  71  N.  E.  567,  that  the  ad- 
ministrator of  a  depositor  may  recover  the 
amount  of  the  latter's  deposit  upon  fur- 
nishing evidence  sufficient  to  satisfy  the 
mind  -'fa  reasonable  man  that  the  deposit 
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book  is  lost  or  destroyed,  although  the 
treasurer  or  trustees  may  not  be  satis- 
tied  as  to  that  fact,  as  they  are  not  ren- 
dered final  arbiters  of  the  question  so  as  to 
oust  the  courts  of  their  jurisdiction. 

And  in  Vincent  v.  Port  Huron  Sav. 
Bank,  147  Mich.  437,  111  N.  W.  90,  an 
action  by  the  administrator  of  a  depositor 
to  recover  the  amount  of  the  latter's  de- 
posit without  either  producing  the  pa|s 
book  or  giving  a  bond  securing  the  savings 
bank  against  loss  from  payment  to  him, 
where  it  appeared  that  a  state  statute  pro- 
vided that  no  payment  against  a  savings 
deposit  should  be  made  unless  accompanied 
by  and  entered  upon  the  pass  book,  "except 
for  good  cause,  and  on  assurances  satis- 
factory to  the  officers  of  the  bank,"  a 
judgment  in  favor  of  the  plaintiff  was  af- 
firmed by  an  evenly  divided  court,  on  the 
ground  that  ''good  cause"  and  "satisfactory 
assurances,"  under  the  statute,  must  be  de- 
termined not  by  the  officers  of  the  bank, 
but  by  judicial  triers,  and  that  the  evidence 
warranted  the  finding  that  good  cause  for 
not  producing  the  pass  book  was  shown, 
and  that  the  facts  furnished  the  satisfac- 
tory assurances  necessair  to  defeat  a  pros- 
ecution for  violation  oi  the  statute,  and 
to  defeat  a  recovery  by  any  person  who 
might  thereafter  apply  for  the  money;  the 
other  division  of  the  supreme  court  arguing 
that  the  statute  was  not  complied  with 
by  the  presentation  of  assurances  which 
were  unsatisfactory  to  the  bank,  so  long 
as  it  acted  reasonably  and  in  good  faith, 
but  that  it  might  require  from  the  adminis- 
trator either  a  bond  of  indemnity  or  other 
assurance  satisfactory  to  it,  and  need  not 
be  satisfied  with  ex  parte,  prima  facie 
evidence  only  as  to  the  plaintiff's  rights. 

Where,  however,  a  savinp^s  bank,  in  pur- 
suance of  statutory  authority,  has  adopted 
a  rule  or  by-law  providing  that  "no  person 
shall  have  the  right  to  demand  any  part 
of  his  principal  or  interest  without  produc- 
ing the  original  book,  that  such  payment 
may  be  entered  therein,"  and  has  had  the 
same  posted  in  a  conspicuous  place  in  its 
banking  room   and   a  copy  pasted  in  the 
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Shields,  86  Hun,  303,  33  N.  Y.  Siipp.  497; 
Chapman  v.  Forbes,  123  N.  Y.  53-2,  2C 
N.  E.  3;  Sanders  v.  Souttor,  120  N.  Y.'lOo, 
27  N.  E.  263;  Marie  v.  Ciarrison,  83  N.  Y. 
14;  Sage  v.  Culver,  ]47  N.  Y.  241,  41  N.  E. 
513;  Abbey  v.  Wheeler,  170  X.  Y.  127,  62 
N.  E.  1074,  22  Mor.  Min.  Rep.  86. 

If  the  complaint  was  defective,  the  defect 
was  cured  by  the  evidence  of  these  facts 
received  on  the  trial  without  objections. 

31  Cyc.  723;  Strawn  v.  Edward  J. 
Brandt-Dent.  Co.  71  App.  Div.  234,  75  N. 
Y.  Supp.  698,  aflirmed  in  175  N.  Y.  463.  67 
N.  E.  1090;  Crane  v.  Powell,  139  X.  Y.  379, 
84  N.  E.  911 ;  Frear  v.  Sweet,  118  N.  Y.  454, 
23  N.  E.  910;  Rogers  v.  New  York  &  T. 
Land  Co.  134  N.  Y.  197,  32  N.  E.  27. 

A  pass  book  is  not  negotiable  so  that  the 


defendant  could,  under  §  1917  of  the  Code 
of   Civil   Procedure,   require   security. 

Smith  v.  Brooklyn  Sav.  Bank,  101  N.  Y. 
58,  54  Am.  Rep.  053,  4  N.  E.  123;  Kummel 
V.  Germania  Sav.  Bank,  127  N.  Y.  4SS,  13 
L.R.A.  780,  28  N.  E.  398;  Warhus  v.  Bow- 
ery Sav.  Bank,  21  N.  Y.  543;  Palmer  v. 
Providence  Inst,  for  Sav.  14  R.  I.  68,  51 
Am.  Rep.  341;  Mills  v,  Albany  Exch.  Sav. 
Bank,  28  Misc.  251,  50  N.  y"  Supp.  149; 
Kenny  v.  Harlem  Sav.  Bank,  65  Misc.  400, 
120  N.  Y.  Supp.  82,  61  Misc.  144,  114  X. 
Y.  Supp.  749;  Vincent  v.  Port  Huron  Sav. 
Bank,  147  Mich.  437,  111  N.  W.  90. 
Mr.  Samuel  Child,  for  respondent: 
Tlie  complaint  does  not  state  a  cause  of 
action  against  a  savings  bank  on  a  deposit 
account. 


front  part  of  each  pass  hook,  neither  a  de- 
positor nor  his  administrator  can  recover 
irom  the  bank  without  the  production  of 
the  pass  book,  or  the  giving  of  some  evi- 
dence of  its  loss  or  destruction,  or  in  some 
way  accounting  for  its  nonproduetion. 
Warhus  v.  Bowery  Sav.  Bank,  21  N.  Y.  543, 
affirming  5  Duer,  67. 

And  where  it  is  provided  by  statute  and 
by  rule  of  a  savinjzs  bank,  duly  promulgated 
pursuant  to  law,  that  no  deposit  or  portion 
thereof  or  interest  thereon  shall  be  paid 
or  withdrawn  without  the  production  of 
the  pass  book,  for  a  proper  entry  of  the 
transaction,  an  assignee  oi  a  part  of  a  sav- 
ings bank  deposit  standing  in  the  name  of 
a  husband  and  wife,  either  of  whom  has 
the  privilege  of  drawing  against  it,  can- 
not, without  presenting  the  depositors'  pass 
book,  recover  such  part  from  the  bank  under 
an  assignment  by  the  husband  alone,  to- 
gether with  an  order  for  the  money  and  an 
affidavit  of  the  husband  that  the  wife  has 
the  pass  book  and  refuses  to  give  it  to  him. 
Rosenthal  v.  Dollar  Sav.  Bank,  61  Misc. 
244,  113  N.  Y.  Supp.  787. 

Where  it  is  provided  by  statute  that  a 
savings  bank  shall  not  pay  any  interest  or 
deposit  or  portion  of  a  deposit  unless  the 
pass  book  be  presented  and  the  proper 
entry  made  therein,  and  that  the  trustees 
may  make  by-laws  for  the  payment  in  case 
of  loss  of  the  pass  book,  etc.,  and  the  by- 
laws of  a  savings  bank,  duly  passed  and  as- 
sented to  by  a  depositor,  provide  that  in 
case  of  loss  of  a  pass  book,  on  satisfactory 
proof  and  adequate  indemnity,  a  dupli- 
cate may  be  issued,  and  that  no  person  shall 
have  the  right  to  demand  or  receive  anv  sum 
as  principle  or  interest  without  his  pass 
book,  that  the  amount  demanded  and  paid 
may  be  entered  therein, — unless  by-laws  are 
reasonable  and  valid,  and  form  a  part  of  the 
contract  between  the  depositor  and  the 
hank,  and  tlie  former  cannot  recover  his 
deposit  from  tlie  lattc^r  without  presenting 
his  original  pass  book  or  giving  adequate 
security.  Mitchell  v.  Home  Sav.  Bank,  38 
Ilun,   255. 

So,  where  the  pass  book  given  to  and 
accepted  bv  a  depositor  upon  his  making 
46  L.R.A. (N.S.) 


a  deposit  in  a  savings  bank  contains  a  pro- 
vision tliat  "depositors  are  alone  respon- 
sible for  the  safekeeping  of  the  book  and 
the  proper  withdrawal  of  their  money;  no 
withdrawal  will  be  allowed  without  the 
book,,  and  the  book  is  the  order  for  the 
withdrawal," — the  depositor  cannot  recover 
the  amount  of  his  deposit  against  the  bank 
upon  evidence  that  his  book  has  been  lost 
or  stolen  from  him,  without  his  indemnify- 
ing the  bank  for  its  payment  to  him,  al 
though  he  is  unable  to  furnish  such  in- 
demnitv.  Heath  v.  Portsmouth  Sav.  Bank. 
46  N.  il.  78,  88  Am.  Dec.  194. 

And  where  one  of  the  bv-laws  of  a  sav- 
ings  bank,  to  which  a  depositor  agreed  in 
writing  to  assent,  provides  that  *'no  per- 
sons shall  receive  any  part  of  their  prin- 
cipal or  interest  without  producing  the 
original  book,  that  such  payments  may  l>e 
entered  thereon,"  the  administrator  of  tho 
depositor  cannot  maintain  an  action 
against  the  bank  for  such  deposit  without 
producing  the  book,  or  tendering  to  the 
bank  a  bond  of  indemnity  against  the  pro- 
duction of  the  book  by  other  persons.  Wall 
V.  Provident  Inst,  for  Sav.  3  Allen,  96, 

But  if  the  administrator  requires  tho 
amount  of  the  deposit  for  the  payment 
of  debts  of  the  intestate,  he  mav  recover 
it  from  the  bank  without  presenting  the* 
book,  upon  his  furnishing  a  sufficient 
bond  to  keep  the  bank  harmless  from  all 
consequences  of  the  payment  to  him,  al- 
though the  intestate  voluntarily  parted 
with  the  book  to  defraud  his  creditors. 
Wall  v.   Provident  Inst,  for  Sav.   6   Allen, 


320. 


Where  a  savings  bank  pass  book  has  been 
lost  or  destroyed,  and  upon  demand  by  tho 
depositor's  administrator,  who  is  loffally 
entitled  to  the  deposit,  for  payment  of  tho 
amount  thereof,  the  bank  refuses  payment 
on  the  ground  that  it  has  a  meritorious  de- 
fense on  which  it  intends  to  rely,  and  gives 
no  indication  that  its  refusal  is  because 
the  book  is  not  presented,  this  constitutes 
a  waiver  by  the  bank  of  its  right  to  re- 
quire tlie  presentation  of  the  pass  book. 
Woofl  V.  Connecticut  Sav.  Bank,  —  CoTin. 
— ,  87  Atl.  083.  A.  C.  W. 
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Banking  Law  {Consol.  Laws,  chap.  2) 
§  152;  Mitchell  v.  Home  Sav.  Bank,  3S  Hun, 
2.).");  People  V.  Mechanics'  &  T.  Sav.  Inst. 
92  X.  Y.  7;  Winter  v.  Niagara  Falls,  190 
X.  Y.  198,  123  Am.  St.  Rep.  540,  82  N.  E. 
1101,  13  Ann.  Cas.  486;  Weeks  v.  O'Brien, 
1-li  N.  Y.  199,  30  N.  E.  185;  Bogardus  v. 
Xcw  York  L.  Ins.  Co.  101  N.  Y.  328,  4 
X.  E.  522;  Inman  v.  W'estern  F.  Ins.  Co.  12 
Wend.  452;  Elting  v.  Dayton,  63  Hun,  629, 
43  N.  Y.  S.  R.  303,  17  N.*Y.  Supp.  849,  af- 
firmed in  144  N.  Y.  644,  39  N.  E.  493;  La- 
Ciiicotte  V.  Richmond  R.  &  Electric  Co.  15 
.App.  Div.  380,  44  N.  Y.  Supp.  75;  Todd  v. 
Union  Casualty  &  Surety  Co.  70  App.  Div. 
52,  74  N.  Y.  Supp.  1062;  Oakley  v.  Morton. 
11  N.  Y.  25,  62  Am.  Dec.  49;  Furlong  v. 
Agricultural  Ins.  Co.  28  Abb.  N.  C.  444, 
45^  \.  Y.  S.  R.  856,  1 8  N.  Y'.  Supp.  844. 

In  order  to  draw  money,  the  book  must 
be  produced. 

Banking  Law  (Consol.  Laws,  chap.  2) 
§  152;  Furlong  v.  Agricultural  Ins.  Co.  28 
Abb.  N.  C.  444,  45  N.  Y.  S.  R.  856,  18  N.  Y. 
Supp.  844;  Weeks  v.  O'Brien,  141  N.  Y.  199, 
36  X.  E.  185;  Doll  v.  Noble,  116  N.  Y. 
233,  5  L.R.A.  554,  15  Am.  St.  Rep.  398,  22 
X.  E.  406;  Oakley  v.  Morton,  11  N.  Y.  25, 
62  Am.  Dec.  49.     ' 

Savings  banks  must  use  ordinary  care  and 
diligence  in  the  payment  of  accounts,  and 
for  the  protection  of  its  depositors. 

Appleby  v.  Erie  County  Sav.  Bank,  62. 
y.  Y,  12;  Allen  v.  Williamsburgh  Sav. 
Bank,  69  N.  Y.  314;  Mahon  v.  South  Brook- 
lyn Sav.  Inst.  175  N.  Y.  69,  96  Am.  St.  Rep. 
C03,  67  N.  E.  118;  Kelley  v.  Buffalo  Sav. 
Bank,  180  N.  Y.  171,  69  L.R.A.  317,  105 
Am.  St.  Rep.  720,  72  N.  E.  995,  17  Am. 
Xeg.  Rep.  337. 

Indemnity  may  be  required  where  it  is 
provided  for  in  the  by-laws. 

ilitchell    V.   Home    Sav.    Bank,    38    Hun, 

Security  is  required  by  statute  in  case  of 
lost  negotiable  instruments. 

Code,  Giv.  Proc.  §  1917. 

If  the  book  has  been  transferred,  the  hold- 
er may  rely  on  §  18  of  the  by-laws. 

Mitchell  V.  Home  Sav.  Bank,  supra. 

Werner,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  savings  bank  in  which 
plaintiff's  intestate  at  the  time  of  her  death 
had  money  on  deposit.  The  plaintiff's  hus- 
band and  administrator,  being  unable  to 
find  the  pass  book  issued  to  her  by  the  de- 
fendant evidencing  the  deposit,  notified  the 
ofBeera  of  the  bank,  and  requested  payment 
to  him  of  the  amount  credited  to  the  de- 
cedent's account.  The  defendant's  officers 
refused  payment  unless  plaintiff  should  give 
a  bond  of  indemnity  against  loss.  This  the 
48L.R.A.(N.S.) 


plaintiff  refused  to  do,  and  he  brought  this 
action  to  recover  the  deposit.  The  case  was 
tried  before  the  court  without  a  jury,  and 
judgment  was  rendered  in  favor  of  the  de- 
fendant. The  learned  trial  court  held,  in 
substance,  that  the  complaint  was  fatally 
defective  because  it  did  not  allege  the  loss 
of  the  pass  book,  or  any  facts  tending  to 
excuse  its  nonproduction  and  presentation, 
and  that  the  proof  did  not  show  any  excuse 
for  its  nonproduction.  The  judgment  en- 
tered upon  this  decision  was  affirmed  at  the 
appellate  division  by  a  divided  court. 

Before  proceeding  to  discuss  the  case  on 
the  merits,  it  may  be  well  to  dispose  of  the 
suggestion  that  the  complaint  was  insuffi- 
cient. Counsel  for  the  defendant  raised  this 
I  point  by  motion  to  dismiss  the  complaint 
at  the  opening  of  the  trial,  and  the  motion 
was  then  denied,  but  the  formal  decision 
later  filed  by  tlie  trial  court  contains  the 
express  finding  that  the  complaint  does  not 
state  a  cause  of  action.  In  this  ruling  we 
think  the  court  was  in  error.  The  com- 
plaint alleges  the  plaintiff's  appointment  and 
qualification  as  administrator,  the  facts 
concerning  the  deposit,  his  demand  for  the 
money  represented  by  it,  and  the  refusal  of 
the  bank,  to  pay.  This  was  enough  to  put 
the  defendant  upon  its  defense.  The  answer 
of  the  defendant,  after  certain  denials  and 
admissions  which  need  not  be  specified,  sets 
forth  the  bv-laws  of  the  bank,  which  will 
be  referred  to  hereafter,  and  alleges  that 
the  plaintiff  had  never  presented  the  pass 
book. 

The  pleading  simply  raised  the  usual  is- 
sue between  a  depositor  and  his  depository 
where  there  is  a  failure  to  pay  the  amount 
deposited.  There  are,  of  course,  special 
statutory  and  substantive  legal  rules  appli- 
cable to  savings  banks  as  distinguished  from 
the  ordinary  business  or  discount  banks, 
but  the  relation  between  savings  banks  and 
their  depositors  is  nevertheless  that  of  debt- 
or and  creditor.  People  v.  Mechanics*  &  T. 
Sav.  Inst.  92  N.  Y.  7.  The  defendant  was 
therefore  indebted  to  the  plaintiff  in  the 
amount  of  the  deposit.  His  complaint  set- 
ting forth  the  facts  on  which  that  indebt- 
edness was  based  was  sufficient,  and  if  for 
any  reason  the  defendant  deemed  itself  en- 
titled to  withhold  the  deposit  for  its  own 
security,  the  facts  justifying  such  conduct 
were  properly  to  be  pleaded  in  its  answer. 
The  defendant  evidently  recognized  this  as 
tlie  proper  procedure,  for  it  alleged  the  non- 
presentation  of  the  pass  book  as  one  of  its 
defenses.  It  was  not  necessary  for  the 
plaintiff  affirmatively  to  plead  the  loss  of 
the  book;  that  was  a  matter  of  evidence  ad- 
missible to  meet  the  defense  that  it  had  not 
been  presented.  The  complaint  must  there- 
fore be  regarded  as  sufficient. 
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The  further  question  remains  to  be  deter- 
mined whether  the  defendant  presented  any 
evidence  which  justified  it  in  withholding 
from  the  plaintiff  the  amount  of  this  de- 
posit. Upon  that  issue  the  material  facts 
found  by  the  trial  court  arc  undisputed. 
Wilhelmina  Mierke,  at  the  time  of  her 
death,  on  November  29,  1910,  had  on  de- 
posit in  the  defendant  bank  the  sum  of 
$900.  The  plaintiff  is  her  husband  and  ad- 
ministrator. Immediately  after  her  death 
he  searched  for  the  pass  book  issued  by  the 
defendant  to  her,  but  was  unable  to  find  it, 
and  on  the  day  of  her  death  he  went  to  the 
bank  and  informed  its  officials  of  his  in- 
ability  to  find  the  book.  On  January  6, 
1911,  the  plaintiff  was  appointed  adminis- 
trator, and  filed  witth  the  bank  a  copy  of 
the  letters  appointing  him.  After  that  he 
had  several  interviews  with  the  ofTicials  of 
the  defendant,  in  which  he  repeatedly  in- 
formed them  of  the  loss  of  the  pass  book 
and  demanded  payment  to  himself  as  ad- 
ministrator of  the  amount  of  his  wife's  de- 
posit. The  officials  of  the  bank  refused  pay- 
ment unless  he  would  give  to  the  bank  a 
bond  in  double  the  amount  of  the  deposit 
indemnifying  it  against  loss.  This  he  re- 
fused to  do.  On  the  following  February 
28th,  which  was  nearly  two  months  after 
his  appointment  as  administrator,  he  com- 
menced this  action. 

The  banking  law  (Consol.  Laws,  chap. 
2)  contains  many  provisions  for  the  regula- 
tion of  savings  banks.  Section  143  provides 
that  the  sums  deposited  shall  be  repaid  to 
depositors  or  their  legal  representatives  in 
such  manner,  and  "after  such  previous  no- 
tice, and  under  such  regulations,  as  the 
board  of  trustees  shall  prescribe.  Such 
regulations  shall  be  posjted  in  a  conspicuous 
place  in  the  room  where  the  business  of  the 
corporation  shall  be  transacted,  and  shall 
be  printed  in  the  pass  books."  Section  152. 
so  far  as  material,  provides  that  no  check 
of  a  depositor  shall  be  paid  "unless  the 
pass  book  of  the  depositor  be  produced. 
.  .  .  The  board  of  trustees  may,  by  their 
by-laws,  provide  for  making  payments  in 
cases  of  loss  of  pass  book,  or  other  excep- 
tional cases  where  the  pass  book  cannot  be 
produced,  without  loss  or  serious  incon- 
venience to  depositors."  In  pursuance  of 
these  statutory  provisions  the  defendant's 
board  of  trustees  adopted  by-laws  which 
were  regularly  printed  in  its  pass  books  and 
posted  in  its  banking  room.  Among  other 
provisions,  these  by-laws  provided:  "This* 
bank  will,  as  a  rule,  pay  all  deposits  on  de- 
mand, yet  it  reserves  the  right  to  require 
ninetv  days*  notice  at  its  office  of  intention 
to  withdraw  deposits;  the  intent  of  this 
rule  being  solely  to  protect  the  bank  and  its 
depositors  in  time  of  public  excitement  and 
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danger."  "No  money  can  be  withdrawn  or 
deposited  except  on  production  of  the  pass 
book."  "In  case  a  pass  book  shall  be  lost 
immediate  notice  shall  be  given  to  the  bank 
in  writing,  when  payment  upon  such  book 
will  be  stopped."  The  by-law  providing  for 
ninety  days'  notice  of  intention  to  with- 
draw presents  no  obstacles  to  the  plaintiff's 
recovery,  as  the  bank  never  indicated  its 
intention  to  require  any  such  notice.  Nor 
does  the  by-law  tequiring  written  notice  in 
case  of  the  loss  of  pass  book  avail  the  de- 
fendant. The  proof  here  clearly  discloses 
that,  while  the  bank  was  promptly  and  re- 
peatedly informed  of  the  loss  of  the  pass 
book,  it  never  intimated  any  desire  for 
written  noti(;e,  but  on  the  contrary  based 
its  refusal  to  pay  squarely  on  the  ground 
that  the  plaintiff  must  give  a  bond  of  in- 
demnity. 

We  have  therefore  to  decide  whether  the 
failure  to  produce  the  pass  book  under  the 
circumstances  disclosed  by  the  record  war- 
ranted the  refusal  to  pay.  The  statute  and 
the  bank's  by-laws  provide  that  the  book 
must  be  presented.  The  statute  further  pro- 
vides that  the  bank  may  adopt  by-laws  to 
provide  for  a  case  in  which  the  pass  book 
has  been  lost.  The  defendant's  trustees 
have  adopted  no  by-law  providing  for  such 
a  case,  except  that  it  would  require  notice 
in  writing.  While  the  plaintiff  gave  no 
written  notice,  the  defendant  did  not  com- 
plain of  that  informality,  and  this  require- 
ment was  clearly  waived.  No  request  was 
made  of  the  plaintiff  for  further  evidence  of 
the  loss  of  the  book,  or  of  the  circumstances 
surrounding  its  disappearance,  and  the 
question  whether  he  has  given  satisfactory 
evidence  of  the  circumstances,  by  affidavit 
or  otherwise,  does  not  arise  here,  as  it  did 
in  the  case  of  Warhus  v.  Bowery  Sav.  Bank, 
21  N.  Y.  543,  where  the  plaintiff  refused  to 
comply  with  the  defendant's  reasonable  re- 
quest for  satisfactory  evidence  of  the  loss. 
In  the  case  at  bar  the  refusal  to  pay  is 
based  solely  on  the  ground  that  the  bank 
was  entitled  to  a  bond  of  indemnity.  There 
is  nothing  in  its  by-laws  entitling  it  to  in- 
sist upon  such  a  condition,  and  in  the  ab- 
sence of  such  a  provision  we  do  not  think 
it  was  justified  in  resisting  the  plaintiff's 
claim  on  that  ground.  Whether  a  by-law 
requiring  a  depositor  or  his  legal  represen- 
tatives to  give  a  bond  can  be  regarded  as 
a  reasonable  condition  is  a  question  we  are 
not  now  called  upon  to  decide.  All  that 
we  decide  in  the  present  case  is  that  the 
plaintiff  alleged  and  proved  all  the  facts 
necessary  under  the  circumstances  to  make 
out  a  good  cause  of  action.  Zander  v.  New 
York  Security  &  T.  Co.  178  N.  Y.  208,  102 
Am.  St.  Rep.*^  492,  70  N.  E.  449. 

The  judgment  should  be  reversed,  and  a 
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new  trial  granted,  with  costs  to  abide  the 
event. 

Cvllen,  Cb.  J.,  and  Gray,  Hiscock, 
CoIIln,  Cnddeback,  and  Miiler,  J  J.,  con- 
cur. 


NORTH  CAROLINA  SUPREME 
COURT. 

D.   T.    DOVER,    Admr.,    etc.,    of    William 
Dover,   Deceased,   Appt., 

V. 

MAYES    MANUFACTURING    COMPANY. 

(157  N.  C.  324,  72  S.  E.  1067.) 

Master  —  teamster  -^  authority  to  in- 
vite  passenf^ers. 

1.  It  is  not  within  the  implied  authority 
of  a  teamster  to  invite  boys  to  ride  upon 


his  wagon,  and  therefore  if  no  express  au- 
thority has  been  given  him,  his  master 
is  not  liable  for  the  death  of  a  boy  invited 
to  ride  and  killed  by  the  running  away  of 
the  team. 

Same  -—  dangerous  instrumentality  — 
mule  team. 

2.  A  team  of  mules  and  wagon  is  not 
such  a  dangerous  instrumentality  as  to 
render  their  owner  liable  for  injury  through 
the  running  away  of  the  team,  to  a  boy 
whom  the  driver  without  authority  invited 
to  ride. 

(December  13,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Mecklenburg 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  alleged  to  have  been 
caused  by  the  negligence  of  defendant's 
servant.     AfBrmed. 

The  facts  are  stated  in  the  opinion. 


Note.  '-^  Liahility  of  oivner  of  vehicle  for  \ 
injury    to    child   invited   to    ride    by 
driver. 

This  note  is  limited  to  cases  where  a 
ehild  is  injured  while  riding  on  a  road 
vehicle  such  as  a  wagon  or  automobile,  and 
does  not  include  cases  of  injury  to  a  child 
invited  or  permitted  to  ride  upon  engine, 
hand  car.  and  the  like  (see  note  in  4  L.R.A. 
IX.S.)  804,  as  to  ♦master's  liability  for  in- 
jnry  to  child  invited  into  place  of  danger 
by  employee) ;  or  upon  elevator  (see  note 
to  Davis  V  Ohio  Valley  Bkg.  &  T.  Co.  15 
L.R.A.  (N.S.)  402,  as  to  liability  of  owner 
of  elevator  for  injury  to  trespassers  or  li- 
censees; also  Swceden  v.  Atkinson  Improv. 
Co,  27  L.R.A.(N.S.)  124;  McDonough  v. 
Pelham  Hod  Elevating  Co.  Ill  App.  Div. 
585,  98  N.  Y.  Supp.  90).  Cases  involving 
liability  of  master  for  injury  to  minor 
received  while  aiding  servant  at  latter's 
request,  in  case  of  emergency,  have  also 
been  excluded,  since  these  cases  have  been 
treated  in  the  note  to  St.  Louis  &  S.  F. 
R.  Co.  V.  Bagwell,  40  L.R.A. (N.S.)  1180, 
which  discusses  the  liability  of  the  master 
for  injury  to  an  emergency  assistant. 

As  to  liability  of  master  for  injury  to 
volunteer,  see  notes  in  22  L.R.A.  663;  13 
L.RA.(N.S.)  561;  and  43  L.R.A.(N.S.) 
187. 

It  is  generally  held  that  where  a  serv- 
ant invites  or  permits  a  child  to  ride 
against  the  master's  orders,  and  without 
the  master's  knowledge,  the  master  is  not 
liable  if  the  child  is  injured,  the  act  of 
the  servant  not  being  within  the  scope  of 
his  employment  or  in  furtherance  of  his 
master's  business. 

Thus,  the  master  was  held  not  liable 
for  injury  to  child  permitted  by  the  driver 
to  ride  upon  a  wagon  contrary  to  instruc- 
tions. Scott  v.  Peabody  Coal  Co.  163  111. 
Add.  103;  Schulwitz  v.  Delta  Lumber  Co. 
126  Mich.  659,  85  N.  W.  1075;  Mahler  v. 
4eL.R.A.(N.S.) 


Stott,  129  Mich.  614,  89  N.  W.  340,  11  Am. 
Neg.   Rep.   264. 

So,  the  master  was  held  not  liable  for 
injury  to  child  invited  (Driseoll  v.  Scan- 
Ion,  165  Mass.  348,  52  Am.  St.  Rep.  523,  43 
N.  E.  100,  or  permitted  .  (Foster-Herbert 
Cut  Stone  Co.  v.  Pugh,  115  Tenn.  088,  4 
L.R.A. (N.S.)  804,  112  Am.  St.  Rep.  881,  91 
S.  W.  199,  19  Am.  Neg.  Rep.  553),  to  ride 
upon  a  wagon  by  the  driver  without  au- 
thority, even  though  he  apparently  had 
received  no  instructions  in  that  regard. 

But  where  a  driver  permitted  a  boy  to 
ride  on  a  wagon  in  return  for  watching 
the  horses,  and  after  telling  him  to  mount 
the  step,  drove  rapidly  over  the  stones, 
whereby  the  boy  was  jolted  off  and  in- 
jured, it  was  held  in  Nudolman  v.  Borden's 
Condensed  Milk  Co.  77  Misc.  103,  136  N. 
Y.  Supp.  49,  that  whatever  service  the  plain- 
tiff had  been  called  upon  to  render  having 
been  completed  before  he  went  upon  the 
wagon,  he  was  not  therefore,  at  the  time, 
a  fellow  servant,  but  a  licensee,  and  entitled 
to  recover  for  injuries  caused  by  the.  neg- 
ligence of  the  driver. 

In  Marquis  v.  Robidoux,  Rap.  Jud.  Que- 
bec, 19  C.  S.  361,  as  cited  in  Labatt's  Mas- 
ter &  Servant,  2d  ed.  vol.  6,  p.  7617,  a 
boy  ten  years  old,  after  having  been  ejected, 
with  other  boys,  from  defendant's  delivery 
wagon,  secretly  re-entered  the  wagon  with- 
out the  driver's  knowledge,  and,  after  hav- 
ing been  observed  by  him,  was  tacitly  per- 
mitted to  remain  because  he  was  unwilling 
to  leave  him  in  the  public  road  far  from 
his  father's  home.  The  boy  was  injured  by 
a  collision  between  the  wagon  and  a  rail- 
road train  without  any  negligence  on  the 
part  of  the  driver.  It  was  held  that  the 
defendant  was  not  liable  for  this  injury, 
as  tne  driver  was  not  within  the  scope  of 
his  duties  in  permitting  the  boy  to  remain 
in  the  wagon. 

In  Lvgo  V.  Newbold,  9  Exch.  302,  23  L. 
J.  Exch.  N.  S.  108,  2  C.  L.  R.  449,  2  Week. 
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Messrs.  Burwcll  &  Cansler,  for  appel- 
lant: 

It  was  the  defendant's  duty  to  protect 
plaintiff  from  danger  by  removing  him  from 
the  wagon,  and  its  failure  to  do  so  consti- 
tutes actionable  negligence. 

Biddle  v.  Hestonville,  M.  &  F.  Pass.  R. 
Co.  112  Pa.  551,  4  Atl.  485;  Hestonville 
Pass.  R.  Co.  V.  Connell,  88  Pa.  622,  32  Am. 
Rep.  472;  Holmes  v.  Missouri  P.  R.  Co.  207 
Mo.  149,  105  S.  W.  624;  Asliworth  v.  South- 
ern R.  Co.  116  Ga.  635,  59  L.R.A.  595,  43 
S.  E.  36;  Tully  v.  Philadelphia,  W.  &  B. 
R.  Co.  2  Penn.  (Del.)  537,  82  Am.  St.  Rep. 
425,  47  Atl.  1019;  Wynn  v.  City  &  Suburban 
R.  Co.  91  Ga.  344,  17  S.  E.  049;  Levin  v. 
Second  Ave.  Traction  Co.  194  Pa.  156,  45 
Atl.  134;  Pittsburg,  A.  &  M.  Pass.  R.  Co. 
v.  Caldwell,  74  Pa.  421;  St.  Louis  S.  W. 
R.  Co.  V.  Abernathy,  28  Tex.  Civ.  App.  613, 

68  S.  W.  539;  Davis  v.  St.  Louis  S.  W. 
R.  Co.  —  Tex.  Civ.  App.  —  ,  92  S.  \V.  831; 
North  Texas  Constr.  Co.  v.  Bostick,  98  Tex. 
239,  83  S.  W.  12;  Brennan  v.  Fair  Haven 
&  W.  R.  Co.  45  Conn.  284,  29  Am.  Rep. 
679,  2  Am.  Neg.  Cas.  77;  Cook  v.  Houston 
Direct  Nav.  Co.  76  Tex.  353,  18  Am.  St. 
Rep.  52,  13  S.  W.  476;  Dublin  Cotton  Oil 
Co.  V.  Jarrard,  —  Tex.  Civ.  App.  —  ,  40 
S.   VV.   534. 

Defendant  is  liable  for  the  death  of  the 
intestate,  as  its  agent,  in  managing  the 
team,  was  clearly  acting  within  the  scope 
of  his  employment. 

Stewart  v.  Cary  Lumber  Co.  146  N.  C.  47, 

69  S.  E.  645;  Pierce  v.  North  Carolina  R. 
Co.  124  N.  C.  83,  44  L.R.A.  316,  32  S.  E. 
399;  Jackson  v.  American  Teleph.  &  Teleg. 
Co.  139  N.  C.  347,  70  L.R.A.  738,  51  S.  E. 
1015;  Pittsburg,  A.  &  M.  Pass.  R.  Co.  v. 
Caldwell,  74  Pa.  425. 

Messrs.  A.  G.  Maiigum  and  Osborne, 
Lucas,  &  Cocke  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court; 

The  plaintiff's  intestate,  a  boy  ten  years 
old,  was  killed  by  the  running  away  of  a 
team  of  mules  belonging  to  the  defendant, 
Mayes  Manufacturing  Company,  and  in 
charge  of  one  of  its  servants.  The  evidence 
offered  by  the  plaintiff  shows  that  the  team 


was  being  driven  by  a  negro  boy  seventeen 
years  old,  and  was  at  the  time  pulling  a 
wagon  partially  loaded  with  lumber,  wliicli 
was  being  moved  for  the  defendant.  Aftnr 
the  lumber  was  loaded,  the  plaintiff's  intes- 
tate and  two  other  small  bovs  climbed  on 
the  wagon.  There  was  also  on  the  wagon 
with  the  driver  another  negro  boy,  eighteen 
or  niuL'tc^cn  years  old.  When  the  wagon  was 
approaching  a  hill  on  a  street  in  the  vil- 
lage of  Mayesworth,  and- just  before  starting 
up  the  hill,  the  negro  driver  made  two  of 
the  wliite  boys  on  the  wagon  get  off,  but 
let  the  Dover  boy,  plaintiff's  intestate,  re- 
main on  the  wagon,  and  permitted  him  to 
drive  the  mules;  and  while  the  boy  was 
driving,  the  negro  boy  stood  up  behind  him 
and  whipped  the  mules,  so  that  they  trotted 
up  the  hill,  and  he  continued  to  whip  them 
until  they  passed  over  the  top  of  the  hill 
and  out  of  sight  of  the  witness.  Another 
witness  for  the  plaintiff  testified  that  w^hen 
he  saw  the  mules  thov  were  running  down 
the  hill  on  the  opposite  side;  that  one  of 
the  negro  boys  had  the  reins,  and  the  Dover 
boy  was  sitting  on  the  wagon  in  front  of 
him;  and  that  presently  the  negro  boys 
jumped  or  fell  from  the  wagon. 

This  witness  then  gives  the  following  de- 
scription of  the  manner  in  which  the  Dover 
boy  was  killed:  "They  ran  on  about  20 
feet,  and  the  lumber  got  to  jogging,  and  he 
got  on  his  feet  in  some  way  and  leaned  over, 
and  the  lumber  carried  him  over,  and  as  he 
went  over  the  hind  wheel  struck  him  right 
across  the  head."  There  was  evidence  that 
the  mules  had  run  away  several  times  be- 
fore this  accident,  the  runaways  being  at- 
tributed by  the  witnesses  to  several  causes. 
Once  the  lumber  was  "punching"  the  mules; 
and  in  another  instance  a  table  which  was 
being  placed  on  the  wagon  fell  on  the  mules; 
and  one  witness  said  he  had  seen  them  run 
awav  and  did  not  know  the  cause. 

Auiiustus  Lay,  a  witness  for  the  plaintiff, 
testified  that  he  was  manager  of  the  de- 
fendant's store,  and  had  charge  of  the  teams 
and  farms;  that  these  mules  "would  run  off 
if  a  man  is  not  there  sufficient  to  hold  them, 
if  lumber  jumps  up  and  strikes  them,  or  if 
a  table  or  box  strikes  them;"  that  the  bovs 
in  the  village  were  in  the  habit  of  riding 


Rep.  158,  the  plaintiff  contracted  with 
the  defendant  to  carry  goods  for  her  in 
his  cart.  The  defendant  sent  his  servant 
with  the  cart,  and  the  plaintiff,  by  the  per- 
mission of  the  servant,  but  without  the 
defendant's  authority,  rode  in  the  cart  witli 
her  goods.  On  the  way  the  cart  broke 
down,  and  the  plaintiff  was  thrown  out  and 
severely  injured.  It  was  held  that  as  the 
defendant  had  not  contracted  to  carry  the 
plaintiff,  and  as  she  had  ridden  in  the  cart 
without  his  authority,  he  was  not  liable 
for  the  personal  injurv  she  had  sustained. 
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The  above  case,  however,  is  not  strictly 
within  the  scope  of  this  note,  as  plaintiff 
was  a  person  of  full  age. 

Neither  a  coal  wagon  (Scott  v.  Peabody 
Coal  Co.  153  111.  App.  103)  nor  a  stone 
wagon  (Foster-Herbert  Cut  Stone  Co.  v. 
Pngh,  115  Tenn.  OSS,  4  L.R.A. (N.S.)  804, 
112  Am.  St.  Rep.  881,  91  S.  W,  199,  19  Arn. 
Xog.  Rep.  553)  is  so  attractive  and  dan- 
gerous to  children  that  the  owner  must  take 
special  precautions  to  avoid  injury  to  such 
as  attempt  to  ride  upon  it.  J.  D.  C. 


iOll. 


lX>VEll  V.  MAYlfiS  MFG.  CO. 


201 


on  the  wagon B,  and  he  would  run  them  off 
three  or  four  times  a  dav. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence, the  court  overruled  defendant's  mo- 
tion for  judgment  of  nonsuit,  and  the 
(iHcndant  introduced  a  number  of  witnesses 
ttl.ose  testimonj  was  directly  opposed  to 
tliat  of  the  plaintiff.  At  the  conclusion  of 
all  the  evidence,  upon  an  intimation  of  the 
court  that  he  would  cliarge  the  jury  that, 
if  thoy  believed  the  evidence,  the  plaintiff 
was  not  entitled  to  recover,  the  plaintiff 
submitted  to  a  judgment  of  nonsuit.  The 
correctness  of  this  ruling  is  the  sole  ques- 
tion presented  for  our  determination. 

At  the  very  threshold  of  this  case, .we  are 
coTi fronted  with  a  state  of  facts  which  com- 
pels us  to  sustain  the  judgment  of  his 
honor,  Judge  Briggs.  Construed  in  the 
lijrlit  most  favorable  to  the  plaintiff,  the 
eviiience  establishes  the  fact  his  intestate 
was  invited  by  the  defendant's  servant  to 
ride  on  the  wagon.  It  is  not  alleged,  ror 
does  it  appear  in  evidence,  that  the  servant 
had  express  authority  to  invite  or  permit 
bovs  to  ride  on  the  defendant's  wagons.  It 
was  shown  that  the  servant's  duties  were 
tl'fse  of  an  ordinary  driver  of  a  team  of 
mules;  and  that  at  the  time  of  the  accident 
he  was  engaged  in  the  performance  of  such 
duties.  We  must  hold  upon  this  state  of 
facts  that  he  had  no  implied  authority  to 
permit  boys  to  ride  on  his  wagon;  and  that 
in  doing  so  he  acted  beyond  the  scope  of  his 
employment.  As  authority  for  this  conclu- 
sion, we  have  only  to  repeat  well-settled 
principles  in  the  law  of  master  and  servant. 
"In  an  action  of  tort,  in  the  nature  of  an 
action  on  the  case,  the  master  is  not  re- 
sponsible if  the  wrong  done  by  the  servant 
is  done  without  his  authority,  and  not  for 
the  purpose  of  executing  his  orders  or  doing 
!iis  work.  So  that,  if  the  servant,  wholly 
for  a  purpose  of  his  own,  disregarding  the 
object  for  which  he  is  employed,  and  not 
intending  by  his  act  to  execute  it,  does  an 
in'ury  to  anotlier  not  within  the  scope  of 
1  is  employment,  the  master  is  not  liable." 
Howe  V.  Xewmarch,  12  Allen,  49;  Flcjish- 
n^^r  V.  Durgin,  207  Mass.  435,  33  L.R.A. 
IX.S.)  79,  93  N.  E.  801,  20  Ann.  Cas.  1291. 
Tl.i?  doctrine,  so  well  expressed  by  the 
Mipreme  court  of  Massachusetts,  has  found 
rciiiW  acceptance  and  frequent  application 
by  our  court.  Roberts  v.  Southern  R.  Co. 
U3  X.  C.  178,  8  L.R.A.(N.S.)  798,  55  S.  E. 
iOO,  10  Ann.  Cas.  375;  Sawyer  v.  Norfolk  & 
S.  R.  Ci>.  142  N.  C.  1,  115  Am.  St.  Rep.  716. 
54  S.  E.  793,  0  Ann.  Cas.  440;  Vansar  v. 
Atlantic  Coast  Line  R.  Co.  142  N.  C.  68, 
7  L.R.A.(N.S.)  950,  54  S.  E.  849,  9  Ann. 
Cas.  .135;  Haves  v.  Southern  R.  Co.  141  N. 
C.  195,  53  S.  E.  847;  Jackson  v.  American 
Teloph.  &  Tel  eg.  Co.  139  N.  C.  347,  70 
46  L.R.A,(N.S.) 


L.RJ^.  738,  51  S.  E.  1015;  Palmer  v.  Win- 
ston-Salem R.  &  Electric  Co.  131  X.  C.  250, 
42  S.  E.  004;  Cook  v.  Southern  R.  Co.  128 
X.  C.  333,  38  S.  E.  02r);  Pierce  v.  North 
Carolina  R.  Co.  124  X.  C.  83,  44  L.R.A. 
310,  32  S.  E.  399;  Willis  v.  Atlantic  &  D.  R. 
Co.  120  N.  C.  508,  26  S.  E.  784,  1  Am.  Keg. 
Rep.  669:  Waters  v.  Green  leaf -Johnson 
Lumber  Co.  115  N.  C.  648,  20  S.  E.  718. 

Tht,  recent  case  of  Marlowe  v.  Bland,  154 
X.  C.  140,  —  L.R.A.  (N.S.)  —  ,  69  S.  E. 
752,  presents  an  interesting  application  of 
this  principle.  In  that  case  a  farm  hand 
was  directed  to  cut  and  pile  certain  corn- 
stalks, and,  without  being  directed  to  do 
so,  he  set  fire  to  the  pile,  from  which  sparks- 
were  blown  bv  the  wind  to  defendant's 
woods,  causing  a  fire  and  doing  two  or  three 
hundred  dollars  of  damage.  Upon  these 
facts,  we  sustained  a  judgment  of  nonsuit, 
and  in  the  opinion  of  the  court,  written  by 
Mr.  Justice  Hoke,  will  be  found  frequent 
quotations  from  the  very  thorough  discus- 
sions of  this  question  by  Mr.  Justice  Walker 
in  Jackson  v.  American  Teleph.  &  Teleg.  Co. 
139  X.  C.  347,  70  L.R.A.  738,  51  S.  E.  1015, 
and  in  Daniel  v.  Atlantic  Coast  Line  R.  Co. 
136  N.  C.  517,  67  L.R.A.  455,  48  S.  E.  816, 
1  Ann.  Cas.  718.  In  the  latter  case,  the 
learned  justice  says:  "It  is  not  intended 
to  assert  that  a  principal  cannot  be  held  re- 
sponsible for  the  wilful  or  malicious  acts 
of  the  agent,  when  done  within  the  scope  of 
his  authority,  but  that  he  is  not  liable  for 
such  acts,  unless  previously  and  expressly 
authorized  or  subsequently  ratified,  when 
they  are  done  outside  of  the  course  of  the 
agent's  employment,  and  beyond  the  scope 
of  his  authority,  as,  when  the  agent  steps 
aside  from  the  duties  assigned  to  him  by 
the  principal  to  gratify  some  personal  an- 
imosity, or  to  give  vent  to  some  private 
feeling  of  his  own  (McManus  v.  Crickett,  1 
East,  106)  ;  and,  as  is  forcibly  stated  by 
Lord  Kenyon  in  the  case  cited,  quoting  in 
part  from  Lord  Holt:  'No  master  is 
chargeable  with  the  acts  of  his  servant  but 
when  he  acts  in  the  execution  of  the  au- 
thority given  him.  Now,  when  a  servant 
quits  si^ht  of  the  object  for  which  he  is 
employed,  and,  without  having  in  view  his 
master's  orders,  pursues  that  which  his  own 
malice  supgosts,  he  no  longer  acts  in  pur- 
suant of  the  authority  given  him,  and  his 
master  will  not  be  answerable  for  his  acts.'  " 

In  his  learned  opinion  in  Stewart  v.  Cary 
Lumber  Co.  140  N.  C.  112,  59  S.  E.  568, 
Mr.  Justice  Walker  quotes  this  language 
from  his  opinion  in  the  Daniel  Case,  and 
well  savs:  "What  hotter  authority  can  we 
invoke  in  support  of  our  position  than  the 
opinions  of  the  court  of  King's  bench  as  de- 
livered by  Lord  Holt  and  Lord  Kenyon?" 

"The  test  of  liability   in  all  the  cases," 


202 


NORTH  CAROLINA  SUPREME  COURT. 


Dec., 


saya  Mr.  Justice  Hoke  in  Sawyer  v.  Nor- 
folk &  S.  R.  Co.  142  N.  C.  1,  115  Am.  St. 
Rep.  716,  54  S.  E.  793,  9  Ann.  Cas.  440, 
"depends  upon  the  question  whether  the  in- 
jury was  committed  by  the  authority  of 
the  master,  expressly  conferred,  or  fairly 
implied  from  the  nature  of  the  employment 
and  the  duties  incident  to  it." 

This  doctrine  of  respondeat  superior,  as 
it  is  now  established,  is  a  just  but  a  hard 
rule.  The  master  exercises  care  in  the  se- 
lection of  his  servant,  and  retains  in  his 
service  only  such  servants  as  are  prudent 
and  trustworthy,  the  servant,  in  the  prose- 
cution of  the  master's  business,  must  of 
necessity  pass  beyond  his  sight  and  out  of 
his  control,  and  yet  the  law  makes  the 
master  liable  for  the  conduct  of  the  servant. 
The  application  of  this  principle,  without 
working  the  greatest  injustice  to  every  em- 
ployer of  a  servant,  is  made  possible  only 
by  the  limitation,  established  by  the  courts, 
that  when  the  servant  does  an  act  which 
is  not  within  the  scope  of  his  employment, 
the  master  is  not  liable.  "Beyond  the  scope 
of  his  employment,  the  servant  is  a  much  a 
stranger  to  the  master  as  any  third  person, 
and  his  act  in  that  case  cannot  be  regarded 
as  the  act  of  the  master.  The  rule  as  it 
is  now  established  by  the  later  judicial  dec- 
larations should  be  strictly  held  within  its 
defined  limits.  It  is  a  rule  capable  of  great 
abuse  and  much  hardship,  and  the  courts 
should  guard  against  its  extension  or  mis- 
application." Holler  V.  Ross,  68  N.  J.  L. 
324,  59  L.R.A.  943,  96  Am.  St.  Rep.  546, 
53  Atl.  472. 

The  authorities  on  this  question  from 
other  courts  are  collected  and  fully  discussed 
in  the  opinion  of  Mr.  Justice  Connor  in 
Stewart  v.  Cary  Lumber  Co.  146  N.  C.  85, 
59  S.  E.  545.  The  principal  opinion  in 
that  case  was  not  in  conflict  with  the  views 
expressed  in  the  dissenting  opinion  upon 
the  general  principle  of  the  liability  of  the 
master  for  the  co^iduct  of  his  servant  when 
acting  beyond  the  scope  of  his  employment. 
The  conflict  arose  upon  the  application  of 
this  principle  to  the  wilful  and  wanton  con- 
duct for  an  engineer  in  blowing  his  whistle 
for  the  purpose  of  frightening  plaintiff's 
horses.  We  said,  in  the  opinion  of  the 
court:  "This  Immunity  from  liability  for 
tort  referred  to  is  not  generally  extended 
to  railroads,  whose  servants  are  intrusted 
with  such  dangerous  instrumentalities,  and 
have  thereby  such  unusual  and  extensive 
means  of  doing  mischief."  Mr.  Justice 
Walker  and  Mr.  Justice  Connor  entered 
vigorous  dissents  to  this  exception  to  the 
general  rule,  and  maintained  that  the  rule 
should  be  applied  to  railroads  as  well  as  to 
other  employers,  exempting  them  from  lia- 
bility for  the  wanton  and  malicious  acts 
46  L.R.A.(N.S.) 


of  their  servants  when  beyond  the  scope  of 
their  employment. 

We  have  a  number  of  cases  from  other 
courts  which  directly  sustain  the  position 
that  the  defendant's  driver  was  not  acting 
for  his  master  when  he  permitted  piaintiff'a 
intestate  to  ride  on  the  wagon.  In  the  lead- 
ing case  of  Bowler  v.  O'Connell,  162  Mass. 
319,  27  L.R.A.  173,  44  Am.  St.  Rep.  359,  38 
N.  E.  498,  the  servant  of  the  defendant,  a 
boy  thirteen  years  old,  was  leading  a  colt 
belonging  to  the  defendant  from  the  stables 
to  defendant's  yard,  and  invited  the  plain- 
tiff, a  boy  between  five  and  six  years  of  age, 
to  ride,  and  the  plaintiff  was  kicked  by  the 
colt  while  going  forward  to  accept  the  in- 
vitation. The  court,  denying  defendant's 
liability,  says:  "The  true  test  of  liability 
on  the  part  of  the  defendant  is  this:  Was 
the  invitation  given  in  the  course  of  doin^ 
their  work,  or  for  the  purpose  of  accomp- 
lishing it?  Was  this  act  done  for  the  pur- 
pose, or  as  a  means  of  doing  what  Frank 
[the  servant]  was  employed  to  do?  If  not, 
then  in  respect  to  that  act  he  was  not  in 
the  course  of  the  defendants'  business.  An 
act  done  by  a  servant  while  engaged  in  his 
master's  work,  but  not  done  as  a  means  or 
for  the  purpose  of  performing  that  work,  is 
not  to  be  deemed  the  act  of  the  master. 
And  under  this  rule,  in  view  of  the  testi- 
mony, the  defendants  were  not  responsible 
for  the  consequences  of  Frank's  invitation 
to  the  plaintiiT  to  ride  upon  the  colt."  This 
case  was  followed  in  Driscoll  v.  Scanlon, 
165  Mass.  348,  52  Am.  St.  Rep.  523,  43  N.  E. 
100,  in  which  it  is  held:  "If  a  driver  of  a 
cart  invites  an  infant  to  drive  with  him, 
cither  for  pleasure  or  to  take  his  place 
in  driving  while  he  sleeps,  and  the  infant 
falls  from  the  cart  and  is  run  over  by  it, 
the  act  is  outside  the  driver's  authority,  and 
his  master  is  not  liable  to  the  infant." 

"The  owner  of  a  wagon  in  charge  of  a 
skilful  driver  is  not  liable  for  the  death  of 
a  child  fatally  injured  in  attempting  to 
alight  from  the  wagon,  after  having  climbed 
thereon  at  the  invitation  of  the  driver,  who 
was  neither  expressly  or  by  implication  au- 
thorized to  invite  children  to  get  upon  a 
wagon,  and  whose  act  in  so  doing  was  in 
no  sense  within  the  scope  of  his  employ- 
ment, or  in  furtherance  of  his  employer's 
business."  Foster-Herbert  Cut  Stone  Co.  v. 
Pugh,  115  Tenn.  688,  4  L.R.A.(N.S.)  804, 
112  Am.  St.  Rep.  881,  91  S.  W.  199,  19  Am. 
Neg.  Rep.  553. 

In  Kiernan  v.  New  Jersey  Ice  Co.  74  N. 
J.  L.  175,  63  Atl.  998,  20  Am.  Neg.  Rep. 
431,  it  appeared  from  the  testimony  that 
the  plaintiff,  a  boy  of  fifteen  years,  was  in- 
vited by  the  defendant's  servant,  engaged 
at  the  time  in  driving  an  ice  wagon,  to  take 
a  piece  of  ice  from  the  wagon,  and  while 
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be  was  in  the  act  of  doing  so  he  was  as- 
saulted by  the  servant.  In  denying  plain- 
tilTg  right  to  recover  the  court  says :  **There 
is  nothing  to  show  that  lahey  [the  driver] 
bad  any  express  or  implied  authority  from 
the  defendant  to  permit  anyone  to  take  ice 
gratuitously  from  its  wagon.  Therefore, 
when  Lahey  gave  such  permission,  he  did 
it  on  his  own  responsibility,  and  not  as  a 
servant  of  the  defendant." 

The  supreme  court  of  Michigan  in  Schul- 
witz  V.  Delta  Lumber  Co.  126  Mich.  559, 
85  N.  W.  1075,  had  occasion  to  apply  this 
principle  to  a  state  of  facts  very  similar  to 
that  presented  in  this  case,  and  held  that 
"'a  master  is  not  liable  for  the  negligence 
of  his  servant  in  permitting  a  boy,  contrary 
to  the  master's  orders,  to  ride  upon  a  wagon 
provided  for  the  servant's  use  in  hauling 
lumber;  such  act  not  being  within  the  scope 
of  the  servant's  employment."  Mahler  v. 
Scott,  129  Mich.  614,  89  N.  W.  340;  11  Am. 
Neg.  Rep.  264;  Corrigan  v.  Hunter,  139 
Ky.  315,  43  L.R.A.(N.S.)  187,  122  S.  W. 
131,  130  S.  W.  798;  Sweedon  v.  Atkinson 
Improv.  Co.  93  Ark.  397,  27  L.R.A.(N.S.) 
124,  125  S.  W.  439. 

We  cannot  hold  that  a  team  of  mules  and 
wagon  is  a  "dangerous  instrumentality," 
&nd  that  the  defendant  should  be  made  li- 
able for  the  death  of  plaintiff's  intestate, 
without  regard  to  whether  the  servant  was 
acting  beyond  the  scope  of  his  employment. 
Pollock,  Torts,  480.  But  if  we  should  so 
hold,  it  would  not  change  our  decision,  be- 
cause the  character  of  the  mules  was  not  the 
cause  of  the  death  of  plaintiff's  intestate. 
Ihe  accident  was  the  result  of  the  conduct 
of  the  defendant's  servant,  for  which  the 
defendant  is  not  liable.  Dougherty  v.  Chi- 
cago M.  &  St.  P.  R.  Co.  137  Iowa,  257,  14 
LR.A.(N".S.)  690,  126  Am.  St.  Rep.  282, 
114  N.  W.  902. 

The  judgment  of  the  Superior  Court  is 
affirmed. 
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CHICAGO,    ROCK    ISLAND,   &   PACIFIC 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

HARDWICK  FARMERS  ELEVATOR 
COMPANY. 

(228  U.  8.  426,  67  L.  ed.  284,  33  Sup.  Ct. 

Rep.  174.) 

Commerce  ^  state  and  Federal  regula- 
tions —  congressional   Inaction. 
1.  Any  power  which  a  state  has  over  in- 

Note.  —  For  power  of  state  as  to  demur- 
rage charges  by  carrier  on  interstate  ship- 
ments, see  note  to   St.   Louis   &   S.   F.   R. 
Co.  V.  Stato,  30  L.R.A.(N.S.)  137. 
46LR.A.(N.S.) 


terstate  commerce  because  of  congressional 
inaction  ceases  to  exist  from  the  moment 
that  Congress  exerts  its  paramount  author- 
ity over  the  subject. 

Same  —  conflicting  state  and  Federal 
regulations  —  state   demurrage   law. 

2.  Congress  has  so  taken  possession  of 
the  subject  of  the  delivery,  when  called  for, 
of  railroad  cars  to  be  used  in  interstate 
traffic,  by  the  provisions  of  the  act  of  June 
29,  1906  (34  Stat,  at  L.  584,  chap.  3591), 
imposing  a  specific  duty  upon  railway  car- 
riers to  furnish  cars  for  such  traffic  upon 
reasonable  request,  and  giving  remedies  for 
violations  of  that  duty,  as  to  invalidate, 
when  applied  to  cars  demanded  for  inter- 
state transportation,  the  provisions  of 
Minn.  Laws  1907,  chap.  23,  requiring  rail- 
way companies  to  furnish  freight  cars  on 
demand,  under  penalty  for  each  day's  de- 
lay not  due  to  certain  excepted  causes. 

(January   6,   1913.) 

ERROR  to  the  Supreme  Court  of  Minne- 
sota to  review  a  judgment  affirming  a 
judgment  of  the  District  Court  for  Rock 
County  imposing  a  statutory  penalty  upon 
defendant  for  its  failure  to  furnish  freight 
cars  on  demand  to  be  used  in  interstate 
traffic.     Reversed. 

Statement  by  Mr.  Chief  Justice  Wliite: 

A  statute  passed  by  the  legislature  of  the 
state  of  Minnesota,  and  known  as  the  Min- 
nesota reciprocal  demurrage  law,  became 
effective  on  July  1,  1907.  Laws  of  Minne- 
sota, 1907,  chap.  23. 

The  law,  among  other  things,  made  it  the 
duty  of  a  railway  company  subject  to  its 
provisions,  on  demand  by  a  shipper,  to  fur- 
nish cars  for  transportation  of  freight,  at 
terminal  points  on  its  line  of  road  in  Min- 
nesota, within  forty-eight  hours,  and  at  in- 
termediate points  within  seventy-two  hours, 
after  such  demand,  Sundays  and  legal  holi- 
days excepted.  For  each  day's  delay  in 
furnishing  cars  when  so  demanded — except 
when  prevented  by  strikes,  public  calamities, 
accident,  or  any  cause  not  within  the  power 
of  the  railroad  to  prevent — the  defaulting 
company  was  made  liable  to  pay  to  the 
shipper  $1  per  car,  together  with  the  dam- 
ages sustained  and  a  reasonable  attorney's 
fee. 

Alleging  that,  in  respect  of  delays  in  the 
deliveries  to  it  of  fourteen  freight  cars, 
pursuant  to  eight  applications  made  for 
such  cars  between  September  19,  1907,  and 
October  22,  1907,  the  Ist  section  of  the  act 
in  question  had  been  violated,  the  Hardwick 
Farmers  Elevator  Company,  defendant  in 
error  here,  commenced  this  action  in  a  dis- 
trict court  of  Minnesota  to  recover  from  the 
railway  company,  plaintiff  in  error  here, 
penalties   aggregating   $218   and   an  attor- 
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ney's  fee  of  $50,  togctlicr  with  the  costs  and 
disbursements  of  the  action.  As  a  defense, 
the  railway  company  set  up  tnat  the  cars 
in  question  were  demanded  for  tlie  purpose 
of  interstate  trafRc,  and  that  the  delavs 
complained  of  were  occasioned  solely  by  an 
unusual  and  unprecedented  congestion  of 
traffic  and  a  consequent  scarcity  of  cars, 
arising  from  their  use  in  moving  traffic  and 
commerce  between  the  states,  and  that  such 
delavs  therefore  arose  from  causes  not  with- 
in  the  control  and  power  of  the  company. 
It  was  also  claimed  that  if  the  statute  in 
question  embraced  interstate  commerce,  and 
was  applied  to  the  requisitions  for  cars  re- 
ferred to  in  the  complaint,  it  would  be 
repugnant  to  the  commerce  clause  and  to 
the  due  process  and  equal  protection  clauses 
of  the  Constitution  of  the  United  States. 
The  action  was  tried  to  a  jury.  The  trial 
judge  refused  to  give  instructions  asked  for 
by  the  railway  company,  embodying  the  con- 
stitutional objections  made  in  its  answer. 
A  verdict  was  returned  for  the  plaintilT  for 
the  amount  claimed,  including  an  attorney's 
fee;  and  a  judgment  entered  on  the  verdict 
was  affirmed  by  the  supreme  court  of  the 
state.  110  Minn.  26,  124  N.  W.  819,  19 
Ann.  Gas.  1088. 

Messrs.  McNeil  V.  Seymour,  Edward 
C.    Stringer,    and   Edward    S.    Stringer, 

for  plaintiff  in  error: 

The  Minnesota  reciprocal  demurrage  law 
is  in  violation  of  the  laws  of  Congress  and 
of  the  Constitution  of  the  United  States, 
— especially  the  so-called  "commerce  clause." 

Wilson  Produce  Co.  v.  Pennsylvania  R. 
Co.  14  Inters.  Com.  Rep.  170;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Hampton,  162  Fed.  603; 
Oliver  v.  Chicago,  R.  I.  &  P.  R.  Co.  89  Ark. 
406,  117  S.  W.  238;  Houston  &  T.  C.  R. 
Co.  V.  Mayes,  201  U.  S.  321,  50  L.  .ed.  772, 
26  Sup.  Ct.  Rop.  491  ;  St.  Louis  &  S.  F.  R. 
Co.  V.  State,  26  Oklfr.  62,  30  L.R.A.(N.S.) 
137,  107  Pac.  929;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Hefley,  158  U.  S.  98,  39  L.  ed.  910,  15 
Sup.  Ct.  Rep.  802;  Atlantic  Coast  Line  R. 
Co.  V.  Com.  102  Va.  599,  46  S.  E.  911; 
Southern  R.  Co.  v.  Com.  107  Va.  771,  17 
L.R.A.(N.S.)  364,  60  S.  E.  70;  Pennsyl- 
vania R.  Co.  v.  M.  0.  CoGTLxins  Co.  38  Pa. 
Super.  Ct.  129;  Southern  P.  Co.  V.  Camp- 
bell, 189  Fed.  096;  Bethleliem  Steel  Co.  v. 
United  States,  110  C.  C.  A.  513,  188  Fed. 
879;  Peale  v.  Central  R.  Co.  18  Inters.  Com. 
Rep.  33;  Michie  v.  New  York,  N.  H.  &  II. 
R.  Co.  151  Fed.  694;  United  States  v. 
Standard  Oil  Co.  148  Fed.  719;  Rhodes  v. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088.  18  Sup. 
Ct.  Rep.  664;  Bowman  v.  Chicago  &  N.  W. 
R.  Co.  125  U.  S.  405,  31  L.  ed.  700,  1 
Inters.  Com.  Rep.  S23,  8  Sup.  Ct.  Rep.  689. 
1062;  McNeill  v.  Southern  R.  Co.  202  U.  S. 
46  L.R.A.(N.S.) 


543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722; 
Baltimore  &  O.  R.  Co.  v.  United  States,  215 
U.  S.  481,  54  L.  ed,  292,  30  Sup.  Ct.  Rep. 
164;  Interstate  Commerce  Commission  v. 
Illinois  C.  R.  Co.  215  U.  S.  452,  54  L.  ed. 
280,  30  Sup.  Ct.  Rep.  155;  St.  Louis  South- 
western R.  Co.  V.  Arkansas,  217  U.  S.  136, 
54  L.  ed.  698,  29  L.R.A.(N.S.)  802,  30  Sup. 
Ct.  Rep.  476;  Union  P.  R.  Co.  v.  Updike 
Grain  Co.  222  U.  S.  215,  56  L.  ed.  171,  32 
Sup.  Ct.  Rep.  39;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  56  L.  ed.  257,  32  Sup.  Ct. 
Rep.  140;  Northern  P.  R.  Co.  v.  Washing- 
ton, 222  U.  S.  370,  56  L.  ed.  237,  32  Sup. 
Ct.  Rep.  160;  Second  Employers*  Liability 
Cases  (Mondou  v.  New  York,  N.  H.  &  H. 
R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C. 
A.  875. 

Mr.  C.  H.  Christoplierson,  for  defend- 
ant in  error: 

The  validity  of  such  a  statute  as  the  one 
here  involved  is  sustained  by  text-book 
writers,  railroad  commissioners,  the  Inter- 
state Commerce  Commission,  legislatures, 
attorney  generals,  and  courts, 

Watkins,  Shippers  &  Carr.  §  306;  Calvert, 
Regulation  of  Commerce,  pp.  4  et  seq.; 
Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  U. 

5.  321,  50  L.  ed.  772,  26  Sup.  Ct.  Rep.  491; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
217  U.  S.  136,  54  L.  ed.  698,  29  L.R.A. 
(N.S.)  802,  30  Sup.  Ct.  Rep.  476,  85  Ark. 
311,  122  Am.  St.  Rep.  33,  107  S.  W.  USD; 
New  Mexico  ex  rel.  McLean  v.  Denver  & 
R.  G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78,  27 
Sup.  Ct.  Rep.  1;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Illinois,  177  U.  S.  514,  44  L.  ed. 
868,  20  Sup.  Ct.   Rep.  722;   Wisconsin,  M. 

6,  P.  R.  Co.  V.  Jacobson,  170  U.  S.  287,  45 
L.  ed.  194,  21  Sup.  Ct.  Rep.  115;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Arkansas,  219  U.  S. 
453,  55  L.  ed.  290,  31  Sup.  Ct.  Rep.  275; 
Missouri,  K.  &  T.  R.  Cn.  v.  Ilaber.  169  U. 
S.  613,  42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488; 
Missouri,  K.  &  T.  R.  Co.  v.  McCann,  174 
U.  S.  580,  43  L.  ed.  1093;  19  Sup.  Ct.  Rep. 
755;  Southern  R.  Co.  v.  Com.  107  Va.  771, 
17  L.R.A. (N.S.)  364,  60  S.  E.  70;  Oliver 
V.  Chicago,  R.  T.  &  P.  R.  Co.  89  Ark.  466, 

117  S.  W.  238;  Patterson  v.  Missouri  P.  R. 
Co.  77  Kan.  236,  15  L.R.A. (N.S.)  73.3,  94 
Pac.  138;  Southern  R.  Co.  v.  Atlanta  Sand 
&  Supply  Co.  135  Ga.  35,  68  S.  E.  807; 
Martin  v.  Oregon  R.  &  Nav.  Co.  58  Or.  108, 
113  Pac.  16;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Beatty,  —  Okla.  — ,  42  L.R.A.(N.S.)    984, 

118  Pac.  367. 

Congress  has  not  legislated  on  the  subject, 
nor  has  the  Interstate  Commerce  Commis- 
sion been  vested  with  power  in  the  premi.scs. 

Mason  v.  Chicago,  R.  I.  &  P.  R.  Co.  12 
Inters.   Com.   Rep.   61;    Richmond   Elevator 
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Co.  V.  Pere  Marquette  R.  Co.  10  Inters. 
Com.  Rep.  629. 

Mr.  Chief  Justiee  White,  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

The  argument  at  bar  has  been  primarily 
concerned  with  the  question  of  the  validity 
of  the  Minnesota  statute,  considered  as  hav- 
ing been  enacted  in  the  exercise  of  a  power 
assumed  to  exist  to  legislate  reasonably  in 
the  absence  of  action  by  Congress  on  the 
subject  of  the  delivery  when  called  for,  of 
cars  to  be  used  in  interstate  traffic.  Thus, 
counsel  for  the  defendant  in  error  urges  t\\v 
correctness  of  the  action  of  the  supreme 
court  of  Minnesota  in^  sustaining  the  stat 
ute.  upon  the  hypothesis  that  Congress  had 
not  legislated  on  the  subject,  and  that  the 
act  was  a  reasonable  exertion  of  the  power 
of  the  state.  On  the  contrary,  on  behalf  of 
the  railroad  company  it  is  insisted  that 
even  upon  the  assumption  that  the  state 
had  power  to  deal  with  the  subject  for 
which  the  statute  provides,  in  the  absence 
of  legislation  by  Congress,  the  enactment  is 
nevertheless  void,  since  it  but  expresses  n 
policy  which  by  penalization,  fines,  and 
forfeitures  will  substitute  for  a  free  and 
unrestrained  flow  of  commerce  a  service 
favoring  a  particular  locality  and  shippers 
within  the  confines  of  one  state,  to  the 
di:<advantage  of  others.  We  are  not,  how- 
ever, called  upon  to  test  the  merits  of  these 
conflicting  contentions,  since  we  are  of  opin- 
ion that  by  the  act  of  June  29,  1006,  known 
as  the  Hepburn  act  (34  Stat,  at  L.  584. 
chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1288],  amendatory  of  the  act  to  regu- 
late commerce,  Congress  has  legislated  con- 
cerning the  deliveries  of  cars  in  interstate 
commerce  by  carriers  subject  to  the  act. 

In  the  original  act  [24  Stat,  at  L.  379, 
fhap.  104,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1284]  to  regulate  commerce  the  term 
**transportation"  was  declared  to  embrace 
all  instrumentalities  of  shipment  or  car- 
riage. By  the  Hepburn  act  it  was  declared 
that  the  term  "transportation"  (italics 
ours) — 

"shall  include  cars  and  other  vehicles  and 
all  instrumentalities  and  facilities  of  ship- 
ment or  carriage,  irrespective  of  ownership 
or  of  any  contract,  express  or  implied,  for 
the  use  thereof,  and  all  services  in  connec- 
tion with  the  receipt,  delivery,  elevation, 
and  transfer  in  transit,  ventilation,  refrig- 
eration or  icing,  storage,  and  handling  cjf 
property  transported;  and  it  shall  he  the 
diitif  of  every  carrier  subject  to  the  pro- 
visions of  this  act  to  provide  and  furnish 
fv^h  transportation  upon  reasonable  request 
therefor,  and  to  establish  through  routes 
46  L.R.A.(N.S.) 


and  just  and  reasonable  rates  applicable 
thereto."     [§   1.] 

The  purpose  of  Congress  to  specifically 
impose  a  duty  upon  a  carrier  in  respect  to 
the  furnishing  of  cars  for  interstate  traffic 
is,  of  course,  by  these  provisions  clearly  de- 
clared. That  Congress  was  specially  con- 
cerning itself  with  that  subject  is  further 
shown  by  a  proviso  inserted  to  supplement 
§  1  of  the  original  act,  imposing  the  duty 
under  certain  circumstances  to  furnish 
switch  connections  for  interstate  traffic, 
whereby  it  is  specifically  declared  that  the 
common  carrier  making  such  connections 
''shall  furnish  cars  for  the  movement  of 
such  traffic  to  the  best  of  its  ability,  without 
discrimination  in  favor  of  or  against  any 
such  shipper."  Not  only  is  there  then  a 
specific  duty  imposed  to  furnish  cars  for 
interstate  traffic  upon  reasonable  request 
therefor,  but  other  applicable  sections  of 
the  act  to  regulate  commerce  give  remedies 
for  the  violation  of  that  duty.  Thus,  by  § 
8  it  is  provided  *'that  in  case  any  common 
carrier  subject  to  the  provisions  6l  this  act 
.  .  .  shall  omit  to  do  any  act,  matter,  or 
thing  in  this  act  required  to  be  done,  such 
common  carrier  shall  be  liable  to  the  person 
or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence 
of  any  such  violation  of  the  provisions  of 
this  act,  together  with  a  reasonable  counsel 
or  attorney's  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the 
costs  in  the  case."  Further,  by  §  9  an  elec- 
tion is  given  to  either  make  complaint  to 
the  Interstate  Commerce  Commission  or  to 
bring,  in  a  designated  court,  an  action  for 
the  recovery  of  damages;  and  by  §  10  it  is 
made  a  criminal  offense  for  an  employee  of 
a  corporation  carrier  to  "wilfully  omit  or 
fail  to  do  any  act,  matter,  or  thing  in  this 
act  required  to  be  done." 

As  legislation  concerning  the  delivery  of 
cars  for  the  carriage  of  interstate  traffic 
was  clearly  a  matter  of  interstate  com- 
merce regulation,  even  if  such' subject  was 
embraced  within  that  class  of  powers  con- 
cerning which  the  state  had  a  right  to  exert 
its  authority  in  the  absence  of  legislation 
by  Congress,  it  must  follow,  in  consequence 
of  the  action  of  Congress  to  which  we  have 
referred,  that  the  power  of  the  state  over 
the  subject-matter  ceased  to  exist  from  the 
moment  that  Congress  exerted  its  para- 
mount and  all-embracing  authority  over  the 
subject.  We  say  this  because  the  elemen- 
tarv  and  lonpr-settled  doctrine  is  that  there 
can  he  no  divided  authority  over  interstate 
commerce,  and  tliat  the  regulations  of  Con- 
gress on  that  subject  are  supreme.  It  re- 
sults, therefore,  that  in  a  case  where,  from 
the   particular  nature   of   certain   subjects, 
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the  state  may  exert  authority  until  Con- 
gress acts,  under  the  assumption  that  Con- 
gress, by  inaction,  has  tacitly  authorized  it 
to  do  so,  action  by  Congress  destroys  the 
possibility  of  such  assumption,  since  such 
action,  when  exerted,  covers  the  whole  field, 
and  renders  the  state  impotent  to  deal  with 
a  subject  over  which  it  had  no  inherent,  but 
only  permissive,  power.  Southern  R.  Co.  v. 
Reid,  222  U.  S.  424,  66  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  must  therefore  be  reversed,  and 
the  case  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


SOUTH  DAKOTA  SUPREME  COURT. 

H.   A.   DIXSON,   Appt., 

V. 

W.  P.  LADD,  Respt. 

(__  s.  T).  — ,  142  N.  W.  259.) 

Chattel   mortgage  —  building  —  desk 
as  appurtenance. 

1.  A  roller-top  desk  in  the  office  of  an 
elevator  is  not  covered  by  chattel  mort- 
gage on  the  elevator,  chutes,  bins,  ma- 
chinery, and  other  appurtenances  thereto 
belonging. 


Replevin  —  right  to  recover. 

2.  A  plaintiff  in  replevin  must  recover 
on  the. strength  of  his  own  title. 

Foreclosure  of  mortgage  ^  failure   to 
remove  property. 

3.  Allowing  a  desk  to  remain  in  an  ele- 
vator at  the  time  a  chattel  mortgage  there- 
on is  foreclosed  and  the  property  sold 
under  the  mortgage  does  not  pass  the  title 
to  the  purchaser  at  the  sale. 

(June  28,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lyman  County  in 
defendant's  favor  in  an  action  brought  to 
recover  possession  of  a  desk  which  plain- 
tiff claimed  under  a  mortgage  foreclosure. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bartine  &  Bartine  and  Wede- 
rath-&  Waggoner,  for  appellant: 

The  desk  in  controversy  was  covered  by 
the  mortgage. 

Pickerell  v.  Carson,  8  Iowa,  544;  Doyle 
V.  Lord,  64  N.  Y.  432,  21  Am.  Rep.  629; 
Hall  V.  Irvin,  78  App.  Div.  107,  79  N.  Y. 
Supp.  614;  Frey  v.  Drahos,  6  Neb.  1,  29 
Am.  Rep.  353;  2  Am.  &  Eng.  Enc.  Law, 
524,  note;  Swift  v.  Brownell,  Holmes,  407, 
Fed.  Cas.  No.  13,695. 

If   the   description    in   the   mortgage    is 


N^ote,  —  WJiat  articles  are  included  in 
such  general  terms  a«  appurtenanceSf 
fixtures,  and  the  like,  employed  in 
chattel  mortgage. 

The  question  as  to  what  articles  will 
pass  as  appurtenances  upon  a  sale  of  chat- 
tels is  presented  in  the  note  to  Gazzam  v. 
Moe,  8  L.R.A.(N.S.)    793. 

A  chattel  mortgage  upon  a  warehouse 
and  the  appurtenances  covers  a  pair  of 
scales  used  by  the  mortgagor.  Bacon  v. 
Thompson,  60  Iowa,  284,  34  N.  W.  312. 

A  mortgage  upon  a  brewing  establish- 
ment, accessories,  appliances,  and  appur- 
tenances inclufles  beer  kegs  used  in  the 
business,  where  it  appears  that  breweries 
are  required  by  law  to  have  all  their  kegs 
branded  with  the  name  of  the  company, 
and  that  beer  kegs  as  a  rule  are  never  sold 
to  the  customer,  but  are  to  be  returned 
when  empty.  Schaub  v.  Dallas  Brewing 
Co.  80  Tex.  634,  16  S.  W.  429. 

A  mortgage  upon  a  certain  flouring  mill 
with  appc^ndages  used  in  and  about  the 
same  covers  a  platform  weighing  scale  used 
in  weighing  grain  and  feed  in  the  mill, 
worn-out  mill  picks  that  were  used  to  dress 
the  millstones,  and  a  small  hand  corn  shel- 
ler.     Miller  v.  Hart,  32  Hun,  639. 

A  mortgage  describing  the  property  as 
one  frame  grain  elevator  warehouse,  with 
all  the  appurtcTiances  thereto  bolonging, 
does  not  cover  a  diaconncctod  enp[inc  liou.sc 
with  an  enf?ine  and  hoilor,  about  .30  feet 
distant,  nor  an  ofiice  building  and  a  sta- 
46  L.R.A.CN.S.) 


tionary  Fairbanks  scale  over  100  feet  dis- 
tant from  the  warehouse.  Frey  v.  Drahos, 
6  Neb.  1,  29  Am.  Rep.  355. 

The  term  "apparatus"  as  used  in  a  chat- 
tel mortgage  upon  the  buildings,  machin- 
ery, tools,  instruments,  apparatus,  and 
line  of  an  electric  lighting  company,  is 
broad  enough  to  cover  carbon  lamps  stored 
in  the  buildings.  Ramsdell  v.  Citizens' 
Electric  Light  &  P.  Co.  103  Mich.  89,  61 
N.  W.  275. 

A  mortgage  upon  a  sugar  refinery,  the 
land  upon  which  it  stood,  "and  also  all  the 
machinery  and  effects"  therein,  does  not 
include  sugar  upon  the  premises,  where  it 
appears  that  at  the  same  time  the  mort- 
gagor also  gave  another  mortgage  upon 
the  machinery,  particularly  describing  it, 
and  he  was  permitted  to  remain  in  pos- 
session and  continue  his  business.  Thurber 
V.  Minturn,  18  N.  Y.  Week.  Rep.  25,  revers- 
ing 62  How.  Pr.  27. 

A  chattel  mortgage  on  the  "fixtures,  fur- 
niture, and  appliances  used  in  and  about 
the  carrying  on  of  a  first-class  retail  gro- 
cery store,"  does  not  cover  the  horses,  har- 
ness, and  wagons  used  by  the  mortgagor 
for  delivering  goods  sold  to  customers. 
Van  Patten  v.  Leonard,  56  Iowa,  520,  8 
N.  W.  334. 

A  mortgage  upon  the  stock  of  drugs, 
merchandise  of  every  kind,  office  furniture, 
fixtures,  and  apparatus  of  every  kind  and 
description  in  the  store,  does  not  include 
a  file  of  prescriptions  which  had  been 
filled  by  the  mortgagor   and  his  predecea- 
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not  sufficient  for  its  identification,  the  turn- 
ing of  it  over  to,  or  allowing  it  to  be  turned 
over  to,  the  mortgagee  for  foreclosure,  cured 
any  defects  in  description. 

Cuddy  V.  Becker,  M.  k  Co.  146  Iowa,  250, 
124  X.  W.  1071;  Kelley  v.  Andrews,  102 
Iowa,  119,  71  N.  W.  251;  Frost  v.  Citizens* 
Xat.  Bank,  68  Wis.  234,  32  N.  W.  110; 
Mortgage  Bank  &,  Invest.  Co.  v.  Hanson, 
3  N.  D.  465,  57  N.  W.  345;  Beaupre  v. 
Dwyer,  43  Minn.  486,  45  N.  W.  1094;  Lum- 
ley  V.  Miller,  23  S.  D.  16,  119  N.  W.  104; 
Longley  v.  Daly,  1  S.  D.  262,  46  N.  W.  247 ; 
35  Cyc.  304;  1  Jones,  Ev.  §  277;  Western 
Min.  Supply  Co.  v.  Quinn,  40  Mont.  156, 
28  L.R.A.(N.S.)  214,  135  Am.  St.  Rep.  612, 
105  Pac.  732,  20  Ann.  Cas.  173;  13  Current 
Law,  p.  748. 

Messrs.  Jones  &  Jones  and  Charles 
B.  Howe,  for  respondent: 

The  mortgage  did  not  cover  the  desk. 

Farrar  v.  Stackpole,  6  Me.  154,  10  Am. 
Dec.  201 ;  Frey  v.  Drahos,  6  Neb.  1,  29  Am. 
Rep.  353;  Gazzam  v.  Moe,  40  Wash.  693, 
8  L.R.A.(N.S.)  793,  82  Pac.  912,  6  Ann. 
Cas.  650;  Pickerell  v.  Carson,  8  Iowa,  544; 
Cliapin  v.  Garretson,  85  Iowa,  377,  52  N. 
W.  104;  6  Cyc.  1027,  1034;  Kearney  v. 
Glutton,  101  Mich.  106,  45  Am.  St.  Rep. 
394,  59  N.  W.  419 ;  Brody  v.  Chittenden,  106 
Iowa,  524,  76  N.  W.  1009;  Osborne  v.  Mc- 


Allister, 15  Neb.  428,  19  N.  W.  610;  Bacon 
v.  Thompson,  60  Iowa,  284,  14  N.  W.  312; 
Dargan  v.  Williams,  66  Neb.  1,  91  N.  W. 
862;  Kellogg  v.  Anderson,  40  Minn.  207, 
41  N.  W.  1045;  Gregory  v.  North  Pacific 
Lumbering  Co.  15  Or.  447,  17  Pac.  143; 
Cook  V.  Condon,  6  Kan.  App.  574,  51  Pac. 
587. 

Whiting,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  replevin  brought  in 
justice  court,  and  seeking  to  recover  the 
possession  of  one  certain  roll-top  desk. 
Plaintiff  claims  to  be  the  owner  under  and 
by  virtue  of  a  purchase  upon  foreclosure 
of  a  chattel  mortgage,  which  covered  "that 
certain  elevator,  together  with  the  scales, 
bins,  machinery,  and  other  appurtenances 
thereunto  belonging,  located.  .  .  ." 
Defendant  claims  to  be  the  owner  by  pur- 
chase from  the  mortgagor,  and  the  evidence 
reveals  the  fact  that,  whether  the  owner  or 
not,^he  was,  at  the  time  action  was  brought, 
holding  under  possession  received  by  de- 
livery of  the  property  to  him  by  the  mort- 
gagor. Judgments  in  justice  court  and  upon 
a  new  trial  in  circuit  court  were  in  favor  of 
the  defendant.  This  appeal  is  from  the 
latter  judgment,  and  from  an  order  denying 
a  new  trial. 


sors  in  business  at  that  place  during  a  num- 
ber of  years.  R.  C.  Stuart  Drug  Co.  v. 
Hirch,  —  Tex.  Civ.  App.  — ,  50  S.  W.  683. 

A  chattel  mortgage  on  the  fixtures  and 
furniture  in  a  store  includes  an  iron  safe 
used  in  connection  with  the  business.  Tol- 
lerton  &  S.  Co.  v.  Anderson,  108  Iowa,  217, 
78  N.  W.  722. 

A  chattel  mortgage  upon  the  stock  and 
fixtures  of  a  country  store  covers  an  iron 
safe,  the  show  cases,  platform  scales, 
trucks,  copying  presses,  and  chandeliers. 
McCall  V.  Walter,  71  Ga.  287. 

But  a  chattel  mortgage  upon  ''goods  in 
the  store"  will  not  cover  an  iron  safe  kept 
in  the  store  for  private  use.  Curtis  v. 
Phillips,  5  Mich.  112.  The  court  said  that 
while  the  term  "goods,"  when  used  in 
contradistinction  to  real  estate,  would 
doubtless  include  all  kinds  of  movable  per- 
sonal pro'perty,  it  cannot  be  supposed  to 
have  that  extent  of  meaning  in  the  chattel 
mortgage;  that  "the  question  here  is  one 
of  intent;  and  we  think  it  quite  clear  that 
when  a  merchant  speaks  of  the  goods  in 
his  store,  he  must  generally  be  understood 
to  have  reference  only  to  the  merchandise 
and  commodities  kept  on  hand  for  the  pur- 
poses of  sale,  unless  there  be  some  peculiar 
reason,  which  does  not  appear  in  this  case, 
to  give  the  term  a  broader  signification. 
This  certainly  is  the  popular  sense  of  the 
term  in  this  country,  when  we  speak  of  a 
merchant's  goods   in   his   store." 

An  iron  safe  in  a  manufacturing  estab- 
lishment used  solely  for  keeping  the  books, 
46  L.R.A.(N.S.) 


papers,  and  money  of  the  establishment, 
is  an  "implement"  within  the  meaning  of 
a  statute  securing  title  of  a  mortgagee  not- 
withstanding the  retention  of  possession 
by  the  mortgagor  "of  any  manufacturing 
or. mechanical  establishment,  together  with 
the  machinery,  engines,  or  implements  used 
therein."  Talcott  v.  Meigs,  64  Conn.  55, 
29    Atl.    131. 

A  chattel  mortgage  on  "all  the  fixtures" 
contained  in  a  storeroom  is  broad  enough 
to  cover  show  cases,  counters,  and  wall 
cases.  Myers  v.  Snyder,  96  Iowa,  107,  64 
N.   W.   771. 

A  chattel  mortgage  on  the  furniture  of 
a  jewelry  store  covers  the  implements  and 
instruments  used  in  carrying  on  the  busi- 
ness. Brody  v.  Chittenden,  106  Iowa,  524, 
76   N.   W.   1009. 

The  coui-t  in  the  above  case  quoted  with 
approval  from  the  case  of  Fore  v.  Hibbard, 
63  Ala.  412,  wherein  it  is  said,  in  con- 
struing a  mortgage  of  a  drug  store,  furni- 
ture and  fixtures:  "The  articles,  utensils 
[and]  implements  .  .  .  used  in  a  drug  or 
other  store,  as  the  furniture  thereof,  differ 
in  kinds  according  to  the  purposes  which 
they  are  intended  to  subserve;  yet  being  put 
and  employed  in  their  several  places,  as 
the  equipment  thereof,  for  ornament,  or 
to  promote  comfort,  or  to  facilitate  the 
business  therein  done,  and  being  kept,  or 
intended  to  be  kept,  for  those  or  some  or 
one  of  those  purposes,  they  pertain  to  such 
places  respectively,  and  collectively  consti- 
tute the  'furniture'  thereof." 
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The  appellant  has  assigned  numerous 
errors  based  upon  the  rulings  of  the  court 
in  admitting  and  rejecting  evidence,  and 
upon  certain  instructions  given  the  jury. 
Appellant  has  no  right  to  this  property 
unless  he  acquired  it  by  the  purchase  on 
foreclosure.'  There  is  no  claim  that  the  desk 
in  question  was  sold  or  offered  for  sale 
separate  from  the  elevator.  There  was  no 
evidence  received  or  offered  showing  that, 
upon  the  foreclosure,  there  was  any  repre- 
sentation or  claim  that  the  mortgage 
covered  the  desk,  or  showing  any  fact  tliat 
would  estop  either  the  mortgagor  or  respond- 
ent from  claiming  that  title  to  the  desk 
did  not  pass  under  the  foreclosure.  There 
was  no  evidence  offered,  other  than  the 
mortgage  itself,  that  would  tend  to  show 
in  the  slightest  degree  that  the  parties  to 
the  mortgage  intended  the  same  to  cover 
the  desk.  There  was,  however,  'evidence 
received  over  appellant's  objection  showing 
that  the  parties  did  not  intend  the  mortgage 
to  cover  such  desk.  The  instructions  com- 
plained of  were  based  upon  this  evidence 
that  was  received  over  appellant's  objection. 
There  was  no  evidence  offered  or  received 
which  bore  up6n  the  question  of  whether  or 


not  the  desk  was  an  appurtenance  to  tne 
elevator,  except  evidence  of  the  fact  that 
the  mortgagor  had  it  to  use  in  its  office  in 
the  elevator.  It  therefore  follows  that,  no 
matter  how  erroneous  the  rulings  or  instruc- 
tions of  the  court  may  have  been,  they  were 
errors  without  prejudice,  unless,  by  the 
use  of  the  words  "other  appurtenances," 
and  proof  that  the  desk  was  used  in  the 
office  of  the  elevator,  it  appeared  that  the 
desk  was  covered  by  the  mortgage,  as  other- 
wise the  court  would  have  been  bound  to 
direct  a  verdict  in  favor  of  respondent  if 
one*  had  been  requested. 

The  word  "appurtenance"  Ib  commonly 
used  in  connection  with  real  property,  and 
its  meaning,  when  used  in  a  transfer  of  a 
building  which  chances  to  be  real  property, 
would  be  no  different  than  when  the  said 
term  is  used  in  a  transfer  of  a  building 
which  chances  to  be  personal  property; 
that  is,  all  other  things  being  the  same, 
whatever  would  be  appurtenant  to  a  build- 
ing which  is  real  estate  would  also  be  ap- 
purtenant to  the  same  building  if,  owing 
to  the  fact  that  such  building  stood  upon 
land  not  owned  by  the  owner  thereof,  it 
chanced  to  be  personal  property.    The  term 


A  mortgage  on  all  the  furniture  in  and 
belonging  to  a  certain  house  may  cover  a 
piano,  billiard  table,  and  pictures,  where 
they  are  there  for  common  use  or  ornament. 
Sumner  v.  Blakslee,  59  N.  11.  242,  47  Am. 
Rep.  196. 

A  chattel  mortgage  upon  the  fixtures,  fur- 
niture, and  signs  in  a  store  covers  a  wooden 
statue  used'  as  a  sign  in  front  of  the  store 
during  the  day  and  taken  inside  at  night. 
Curtis  V.  Martz,  14  Mich.  506. 

A  mortgage  upon  a  sawmill,  fixtures, 
and  supplies  docs  not  cover  an  iron  safe 
or  saw  logs,  it  appearing  that  a  commissary 
was  kept  in  connection  with  the  mill  and 
the  court  said  that  the  word  "supplies" 
was  intended  to  include  the  stores  of  food 
kept  on  hand.  Conner  v.  Littlefield,  79 
Tex.  76,  15  S.  W.  217. 

A  mortgage  upon  a  foundry,  working  im- 
plements, and  tools  covers  patterns  used  in 
the  foundrv.  Eason  v.  Miller,  15  S.  C. 
194. 

A  mortgage  upon  a  threshing  machine 
includes  the  horse  power  by  rvhich  it  is 
propelled.  Osborne  v.  McAllister,  15  Neb. 
42S,  19  N.  W.  510. 

A  mortgage  upon  the  machinery  and 
equipment  of  a  manufacturing  plant  in- 
cludes office  furniture,  books,  stationary, 
typewriter,  and  adding  machine.  Landan 
\.  Svkes,  98  Miss.  495,  54  So.  3,  Ann.  Cas. 
1913  B.   197. 

A  mortgage  enumerating  a  list  of  arti- 
cles used  in  and  about  a  hotel  and  con- 
cluding, "together  with  all  other  goods, 
effects,  furniture,  chattels,  property,  things 
of  everv  name  and  nature,  now  used,  at- 
tached,  situate,  and  being  in  or  about  tlie 
hotel,"  includes  a  schooner-rigged  sailboat 
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kept  near  the  hotel  and  used  in  connection 
with  it,  although  there  were  four  other 
similar  boats  which  were  specially  men- 
tioned in  the  mortgage.  Veazie  v.  Somerbv, 
5   Allen,   280. 

A  mortgage  of  the  entire  assets  of  a 
business  does  not  cover  the  good  will  of 
the  business.  Santa  Fe  Electric  Co.  v. 
Hitchcock,  9  N.  M.  156,  60  Pac.  332. 

A  chattel  mortgage  clause  in  a  lease  of 
a  certain  lot,  to  secure  payment  of  the 
rent  that  "all  goods,  wares,  and  merchan- 
dise, household  furniture,  fixtures,  or  other 
property  which  are  or  shall  be  placed  in 
or  on  said  premises  by  them,  shall  be  lia- 
ble, and  this  lease  shall  constitute  a  lien 
or  mortgage  on  said  property,"  does  not 
embrace  the  dwelling  house  placed  upon 
the  lot.  Kuschell  v.  Campau,  49  Mich.  34, 
12  N.  W.  899. 

A  mortgage  upon  th^  groceries  in  a 
country  and  village  grocery  store  does  not 
embrace  shovels,  pails,  baskets,  and  the 
like,  though  such  articles  are  usually  kept 
in  sueli  stores.  Fletcher  v.  Powers,  131 
Mass.  333. 

In  Kern  v.  Wilson,  73  Iowa,  490,  35  K. 
W.  504,  it  was  held  that  "drug  stock," 
as  used  in  a  chattel  mortgage,  includes 
all  articles  ordinarily  and  usually  kept 
therein  at  the  place  where  the  stock 
was  situated,  and  that  what  such  articles 
consisted  of  was  a  question  for  the  jury  to 
determine. 

And  it  seems  that  a  mortgage  upon  a 
stock  of  clothing  and  furnishing  goods  does 
not  include  boots  and  shoes.  Clement  v. 
Hartzell,  57  Kan.  482,  46  Pac.  961. 

A.  L.  R. 
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"appurtenance"  is  commonly  confined  in 
law  to  those  purely  incorporeal  heredita- 
ments that  are  commonly  annexed  to  lands 
or  to  houses,  and,  strictly  speaking,  any- 
thing corporeal  cannot  properly  become  an 
"appurtenance."  The  use  of  the  term  "ap- 
purtenance" as  a  part  of  the  description  in 
a  transfer  is  usually  mere  surplusage,  as 
anything  which,  in  the  true  and  strict  sense 
of  the  word  "apptfrtenance,"  would  be  held 
to  be  appurtenant  to  the  principal  thing 
sold,  would  pass  under  a  transfer  merely 
describing  the  principal  thing. 

But,  as  was  well  said  in  the  case  of  ¥rey 
V.  Drahos,  6  Neb.  1,  29  Am.  Rep.  353 :  "It 
is.  however,  doubtless  true  that  the  word  is 
frequently  used  in  a  more  enlarged  and 
comprehensive  sense,  and  when  it  can  be 
gathered  from  all  the  attendant  circumstan- 
ces that  it  was  so  understood  and  used  by 
the  parties,  a  corresponding  effect  should 
be  given  to  it  in  the  interpretation  of  a 
contract."  Thus,  it  has  been  held  that, 
under  the  term  "appurtenance,"  corporeal 
articles  of  personal  property  passed  under 
conveyances  of  land  or  buildings.  But  it 
is  not  all  property  situate  upon  land  or 
vithin  buildings  that  will  pass  as  an  "ap- 
purtenance" to  such  land  or  building;  it 
must  still  be  a  thing  which  in  its  nature 
Hgrees  with  the  use  to  which  the  building 
is  put;  in  other  words,  it  must  agree  in  its 
nature  with  the  thing  whereunto  it  is  ap- 
purtenant. Thus,  in  the  case  of  a  grain 
elevator,  those  tools  and  machinery  therein 
contained  and  used,  which  from  their  nature 
are  proper  and  convenient  to  be  used  in  con- 
nection with  the  building  in  the  handling  of 
grain  in  said  elevator,  might  in  a  proper 
tase  be  held  to  be  "appurtenant"  to  such 
building;  it  could  not,  however,  be  held  to 
cover  an  article  of  personal  property  having 
nothing  to  do  with  the  handling  of  grain, — 
the  purpose  for  which  the  building  was  con- 
structed. 2  Am.  &  Eng.  Enc.  Law,  620; 
3  Cyc.  565 ;  Jones,  Chat.  Mortg.  5th  ed.  § 
136:  Ottumwa  Woolen  Mill  Co.  v.  Hawley, 
44  Iowa,  57,  24  Am.  Rep.  720;  Frey  v. 
Drahos.  6  Xeb.  1,  29  Am.  Rep.  365;  Riddle 
T.  Littlefield,  53  N.  H.  603,  16  Am.  Rep. 
388.  It  is  therefore  clear  that  the  term 
"appurtenance"  did  not  cover  the  roll-top 
desk. 

Appellant  must  recover,  if  at  all,  upon 
the  strength  of  his  own  title.  If  he  pro- 
cured no  title  or  right  of  possession  by  vir- 
tue of  the  purchase  on  the  foreclosure,  then, 
as  against  the  respondent,  to  whom  posses- 
sion was  delivered  by  the  elevator  corpora 
tion,  appellant  could  have  no  rights;  and 
this  regardless  of  whether  or  not  the  r«» 
spondent  was  the  owner  of  the  property. 

Appellant    has   urged    that,    for    purpo.«j' 
of  foreclosure,   the  mortgagor   allowed   the* 
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desk  to  be  turned  over  to  the  mortgagee 
along  with  the  elevator,  and  that  this  de- 
livery of  possession  cured  any  defect  in  de- 
scription. Tliere  was  no  evidence  to  sup- 
port any  such  contention.  From  its  nature 
the  elevator  was  incapable  of  seizure  and 
removal  by  the  sheriff.  He  did  not  remove 
the  desk  therefrom.  The  keys  of  the  eleva- 
tor were  held  by  respondent  for  several  days 
after  the  sale.  The  fact  that  the  desk  was 
allowed  to  remain  in  the  building,  and  was 
therein  at  time  of  sale,  did  not  cause  it  to 
pass  under  the  foreclosure  any  more  than 
would  wheat  or  other  grain  therein  have 
passed. 

The  judgment  and  order  are  affirmed. 


WEST   VIRGINIA   SUPREBIE   COURT 
OF  APPEALS. 

HARRISON  B.   SMITH 

V. 

LULA  D.  BOYER,  Appt. 

(—  W.  Va.  — ,  78  S.  E.  787.) 

Vendor   and   purchaser  —  tax   title  — 
acquisition  by  vendee. 

A  vendee  in  possession  cannot  thereafter 
acquire  a  tax  title  to  the  land  and  claim 
thereunder  adversely   to  his  vendor. 

(June    24,    1913.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Kanawha  County 
in  plaintiff's  favor  in  a  suit  to  enforce  a 
vendor's  lien.-     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Ijaldley.  for  appellant: 

After  a  tax  title  has  matured  in  the 
hands  of  a  stranger,  even  a  tenant  in  com- 
mon may  purchase  and  hold  adversely  to 
his  former  cotenants. 

Blackwell,  Tax  Titles,  401;  Kirkpatrick 
V.  Mathiot,  4  Watts  &  S.  251 ;  Reinboth  v. 
Zerbe  Run  Improv.  Co.  29  Pa.  130. 

Headnote   by   Williams,   J. 

Xot€.'-~  Riffht  of  veiidee  to  acquire  tax 
'title  advernely  to  vendor, 

A  vendee  in  possession  cannot  acquire 
a  tax  title  as  against  his  vendor. 

This  principle  has  frequently  been  held 
wher^  the  tax  title  was  founded  on  taxes 
sul)8equent  to  the  contract.  Johnston  v. 
Smith,  70  Ala.  108;  Fitzgerald  v.  Spain, 
30  Ark.  95  (one  claiminor  under  vendee)  ; 
Voris  V.  Thomas,  12  111.  442;  Hunt  v. 
Rowland,  22  Iowa,  53  (one  acting  in  col- 
lusion with  vendee)  ;  Quinn  v.  Quinn,  27 
Wis.  168.  See  also  Pettv  v.  Mavs.  19  Fla. 
6.32. 

And  this  has  been  held  whether  such  sub- 
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One  whose  title  has  been  extinguished  by 
a  tax  title  may  become  a  purchaser  of  the 
same  property  afterwards. 

Seymour  v.  Harrison,  85  Iowa,  130,  52 
N.  W.  114;  Atkison  v.  Dixon,  89  Mo.  464, 
1  S.  W.  13. 

Mr.  E.  C.  Harrison,  for  appellee: 

A  vendee  in  possession  under  a  general 
warranty  deed  which  reserves  a  lien  for 
unpaid  purchase  money  cannot  buy  in  the 
land  for  taxes  which  were  a  lien  thereon  at 
the  date  of  said  deed,  and  then  refuse  to 
pay  the  purchase  money,  claiming  to  own 
the  land  under  the  tax  deed. 

State  V.  Eddy,  41  W.  Va.  96,  23  S.  E. 
629;  Lamborn  v.  Dickinson  County,  97  U. 
S.  181,  24  L.  ed.  926;  Williamson  v.  Rus- 
sell, 18  W.  Va.  612;  Battin  v.  Woods,  27 
W.  Va.  58;  Callihan  v.  Russell,  66  W.  Va. 
624,  26  L.R.A.(N.S.)  1176,  66  S.  E.  696; 
Beckwith  v.  Seborn,  31  W.  Va.  1,  6  S.  E. 
463;  Jones,  Mortg.  §  680;  Devlin,  Deeds, 
3d  ed.  §  1416;  Black,  Tax  Titles,  2d  ed. 
§  277,  p.  342;  Woodbury  v.  Swan,  69  N. 
H.  22;  Kezer  v.  Clifford,  59  N.  H.  208; 
Maxfield  v.  Willey,  46  Mich.  252,  9  N.  W. 
271;  McAlpine  v.  Zitser,  119  111.  273,  10 
X.  £.  901;  Manning  v.  Bonard,  87  Iowa, 
648,  64  N.  W.  459;  Fells  v.  Barbour,  58 
Mich.  49,  24  N.  W.  672;  Travellers'  Ins. 
Co.  V.  Patten,  98  Ind.  209;  Laton  v.  Bal- 
com,  64  N.  H.  92,  10  Am.  St.  Rep.  381,  6 
Atl.  37;  Cooper  v.  Jackson,  99  Ind.  666; 
Phinney  v.  Day,  76  Me.  83 ;  Fair  v.  Brown. 
40    Iowa,    209;    Stears   v.    HoUenbeck,    38 


Iowa,  650;  Porter  v.  Laflferty,  33  Iowa,  254; 
Norton  v.  Metropolitan  L.  Ins.  Co.  74  Minn. 
484,  77  N.  W.  298,  639;  Ragor  v.  Lomax, 
22  111.  App.  628;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Bulte,  45  Mich.  113,  7  N.  W.  707; 
Cain  V.  Brown,  54  W.  Va.  656,  46  8.  E. 
679;  Cowdry  v.  Cuthbert,  71  Iowa,  733,  29 
N.  W.  798;  Curran  v.  Banks,  123  Mich. 
594,  82  N.  W.  247;  Simons  v.  Rood,  121> 
Mich.  345,  88  N.  W.  Sjly  Eaton  v.  Tall- 
madge,  22  Wis.  526. 

WUliaikns,  J.  delivered  the  opinion  of 
the  court: 

Harrison  B.  Smith,  grantor,  sues  Lulu 
D.  Boyer,  grantee,  to  enforce  a  vendor's 
lien  reserved  in  a  deed  to  her  for  a  lot  on 
Brooks  street,  in  the  city  of  Charleston. 
From  a  decree  in  favor  of  plaintiff,  defend- 
ant has  appealed. 

The  court  sustained  plaintiff's  exceptions 
to  defendant's  answer  and  struck  it  out, 
and  this  is  assigned  as  error.  Plaintiff  con- 
veyed to  defendant  in  April,  1904,  by  deed 
with  covenant  of  general  warranty.  The 
answer  avers  that  M.  F.  Clarke  was  the 
owner  of  the  lot  in  1902,  and  in  February, 
1903,.  sold  it  to  M.  D.  Farley;  that  Farley 
sold  and  conveyed  it  to  Harrison  B.  Smith 
in  May,  1903;  that  in  that  year  it  was  re- 
turned delinquent  in  the  name  of  M.  F. 
Clarke  for  nonpayment  of  taxes  of  1002, 
and  sold  in  February,  1904,  and  purchased 
by  Wm.  Shoemaker,  who,  in  April,  1005, 
obtained  a  tax  deed,  and  then  conveyed  the 


sequent  taxes  came  due  before  the  vendee's 

Sossession  began  or  not.  Pool  v.  Ellis,  64 
rise.  555,  1  So.  725. 

The  same  rule  applies  as  to  a  tax  title 
founded  *  on  taxes  due  at  the  time  of  the 
contract.  Baily  v.  Doolittle,  24  111.  577; 
Cowdrv  V.  Cuthbert,  71  Iowa,  733,  29  N. 
W.  798;  Curran  v.  Banks,  123  Mich.  694, 
82  N.  W.  247;  Smith  v.  Boyer  ;  and  Eaton 
V.  Tallmadgc,  22  Wis.  526. 

Thus,  one  contracting  to  pay  a  certain 
sum  for  land  and  all  future  taxes  may  not, 
as  against  his  vendor,  acquire  a  tax  title 
founded  on  taxes  prior  to  the  contract,  as 
he  will  be  considered  as  buving  it  for  his 
vendor.  Bailv  v.  Doolittle,  24  III.  577 ;  Cow- 
dry  V.  Cuthbert,  71  Iowa,  733,  29  N.  W. 
798;  see  also  Simons  v.  Rood,  129  Mich. 
345,  88  N.  W.  679.  (There  seems  some 
doubt  whether  in  the  Baily  Case  the  ven- 
dee's possession  began  before  buying  the 
tax  title.) 

Similarly  in  Eaton  v.  Tallmadge,  22  Wis. 
626,  where  one  sold  land  with  warranty, 
taking  back  a  mortgage  without  warranty, 
and  he  foreclosed  and  bought  in  the  prop- 
erty, it  was  held  that  he  took  a  tax  title 
bought  in  by  the  mortgagor  before  the 
foreclosure,  founded  on  taxes^  due  before 
the  original  sale  and  mortgage. 

A  fortiori  a  vendee  under  an  executory 
contract  of  sale  which  requires  him  to 
46  L.R.A.(N.S.) 


pay  the  taxes  cannot  acquire  a  tax  title 
adverse  to  the  vendor.  Lamborn  v.  Dick- 
inson Countv,  97  U.  S.  181,  24  L.  ed.  926; 
Oliver  v.  Croswell,  42  111.  41  {obiter); 
Haskell  v.  Putnam,  42  Me.  244  (here  vendee 
was  in  possession)  ;  Stinson  v.  Richardson, 
48  Io\^a,  541  (vendee  in  possession) ;  Finch 
v.  Noble,  49  Wash.  578,  126  Am.  St.  Rep. 
880,  96  Pac.  3  (vendee  in  possession). 

The  same  is  true  of  the  vendee's  tenant. 
Bertram  v.  Cook,  32  Mich.  518. 

But  a  verbal  executory  contract  of  sale^ 
void  under  the  statute  of  frauds,  does  not 
estop  the  purchase  of  a  tax  title  by  the 
vendee.  Ball  v.  Harpham,  140  Mich'.  661, 
104  X.  W.  353,  where,  however,  the  deci- 
sion was  for  the  vendor  on  other  grounds. 

In  Petty  v.  Mays,  19  Fla.  652,  where  the 
contract  was  oral,  it  was  said  that  the  per- 
son in  possession  was  in  either  as  pur- 
chaser or  as  tenant,  and  in  either  case  his 
purchase  of  the  tax  title  was  no  more  than 
paying  the  taxes. 

For  the  general  subject  of  the  right  of 
grantee  in  possession  to  question  right  of 
grantor  to  collect  purchase  money  see  the 
note  to  Laffertv  v.  Evans,  21  L.R".A.(N.S.) 
363. 

For  injunction  against  collection  of  pur- 
chase money  where  the  title  to  land  is  de- 
fective, see  the  note  to  Harvey  v.  Ryan,  7 
L.R.A.(N.S.)  445.  B.  B.  B. 
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lot  to  H.  S.  Spilman,  the  partner  of  plain- 
tiff; that  it  was  returned  delinquent,  in  the 
name  of  Farley,  for  the  nonpayment  of  the 
taxes  of  1903,  and  sold  in  December,  1904, 
and  purchased  by  defendant;  and  that  she 
received  a  tax  deed  in  June,  1908. 

Defendant  contends  that  plaintiff's  fail- 
ure to  discharge  the  taxes  assessed  on  the 
land  in  the  name  of  the  former  owner  gave 
her  the  right  to  buy  at  the  tax  sale  to  pro- 
tect her  title,  and  that  by  her  tax  deed  she 
acquired  an  adverse  title  which  defeats 
plaintiffs  lien.  This  position  is  untenable. 
Defendant  took  possession  under  her  deed 
from  plaintiff,  and  in  contemplation  of  law 
has  not  been  even  constructively  ousted. 
Smith's  breach  of  his  covenant  of  warranty 
in  failing  to  pay  off  the  pre-existing  taxes 
entitled  defendant  to  damages,  but  it  did 
nut  give  her  the  right  to  set  up  an  after- 
acquired  tax  title  to  defeat  his  suit.  She 
does  not  seek  to  recoup  damages,  as  she 
might  have  done,  but  insists  that  the  Shoe- 
maker tax  title  operates  to  extinguish  both 
her  title  and  Smith's  lien,  and  that,  by  the 
subsequent  tax  sale  and  deed,  she  acquired 
an  adverse  title  to  the  lot.  After  her  pur- 
chase from  Smith,  defendant  had  ten  months 
in  which  she  could  have  redeemed  from 
Shoemaker.  Her  answer  does  not  explain 
whv  she  did  not  do  so.  There  was  no  out- 
standing  title,  at  the  time  she  purchased 
from  Smith,  which  she  was  compelled  to 
bay  in  for  her  protection.  It  is  a  well- 
settled  rule  that  if  one,  having  the  right 
of  redemption,  buys  at  a  tax  sale,  his  pur- 
chase amounts  only  to  a  payment  of  the 
taxes.  l.Blackwell,  Tax  Titles,  §  566;  Cal- 
lihan  v.  Russell,  66  W.  Va.  524,  26  L.R.A. 
(N.S.)    1176,  66  S.  E.  696. 

^*A  vendee  cannot  acquire  a  title  adverse 
to  his  vendor  by  the  purchase  of  the  land  at 
a  tax  sale."  Lamborn  v.  Dickinson  County, 
97  U.  S.  181,  24  L.  ed.  926.  It  is  a  rule 
of  universal  application  that  neither  party 
to  a  mortgage  can  destroy  the  right  of 
the  other  by  buying  the  property  at  a  tax 
sale,  if  he  objects  thereto.  The  relation  of 
the  parties  to  this  suit  is  essentially  the 
same  in  equity  as  mortgagor  and  mortgagee, 
Mrs.  Boyer  being  regarded  as  the  mortgagor 
in  possession  of  the  land.  If  there  had  not 
been  a  second  tax  sale,  and  Mrs.  Boyer, 
instead  of  Spilman,  had  acquired  the  tax 
title  from  Shoemaker,  she  could  recoup  dam- 
ages to  the  extent  of  her  reasonable  ex- 
penses in  acquiring  the  title;  but  she  would 
not  be  permitted  to  claim  under  it  adversely 
to  plaintiff.  Bigelow,  Estoppel,  5th  ed.  p. 
545;  Bush  v.  Marshall,  6  How.  284,  12  L. 
ed.  440. 

The  same  rule  is  applicable  in  this  suit 
as  would  be  applied  if  Mrs.  Boyer  had  paid 
the  full  purchase  price,  and  had  brought 
46  L.R.A.(N.S.) 


an  action  for  breach  of  plaintiff's  covenant. 
It  is  well  settled  that,  in  such  case,  her 
recovery  would  be  limited  to  the  amount  of 
her  expenses  in  buying  in  the  adverse  title. 
Leffingwell  v.  Elliott,  8  Pick.  455,  19  Am. 
Dec.  343;  Roller  v.  Effinger,  88  Va!  641, 
14  S.  E.  337;  Sanders  v.  Wagner,  32  N.  J. 
Eq.  506;  Cowdry  v.  Guthbert,  71  Iowa,  733, 
29  N.  W.  798.  The  case  last  cited  is  very 
similar  to  the  present  one,  and  stronger,  if 
any  odds,  in  favor  of  the  vendee,  because  he 
had  notilied  his  vendor  to  pay  the  taxes  and 
he  failed  to  do  so.  Guthbert,  the  vendee, 
did  not  buy  at  the  tax  sale,  but  bought  from 
the  tax  purchaser  after  he  had  received  his 
tax  deed.  In  a  suit  by  Gowdry,  the  vendor, 
it  was  held  that  Guthbert,  the  vendee,  was 
entitled  to  have  the  amount  paid  for  the 
tax  title  treated  as  a  payment  on  his  bond 
to  Gowdry,  but  that  he  could  not  claim 
adversely  to  him  under  the  tax  title.  The 
same  question  was  decided  in  Gurran  v. 
Banks,  123  Mich.  594,  82  N.  W.  247;  in 
Simons  v.  Rood,  129  Mich.  345,  88  N.  W. 
879;  and  in  Eaton  v.  Tallmadge,  22  Wis. 
626. 

Defendant's  obligation  aa  plaintiff's  ven- 
dee is  not  affected  by  her  purchase  at  a 
subsequent  tax  sale.  The  tax  title  which 
she  acquired,  being  for  taxes  assessed  in  the 
name  of  a  subsequent  owner  of  the  lot, 
operates  to  defeat  the  Shoemaker  title. 

The  contention  of  defendant's  counsel  that 
the  Shoemaker  tax  title  extinguished  her 
title,  and  also  the  lien  of  plaintiff,  and  that 
by  her  subsequent  tax  deed  defendant  ac' 
quired  the  land  discharged  of  the  lien,  and 
is  therefore  under  no  obligation  to  make 
further  payment,  is  not  supported  by  the 
law.  The  lien  of  a  vendor  cannot  be  thus 
defeated. 

The  court  sustained  plaintiff's  exceptions 
to  defendant's  answer  on  21st  of  May,  1910, 
and  allowed  ten  days  in  which  to  file  fur- 
ther answer.  On  June  6th  an  order  was 
entered  filing  further  answer.  But  the  final 
decree,  made  on  June  10,  1910,  recites  that 
the  order  of  June  6th  was  improvidently 
entered,  and  set  it  aside,  and  brought  the 
cause  on  to  be.  heard  upon  bill  and  exhibits, 
without  further  pleading.  This  action  of 
the  court  is  complained  of,  but  it  does  not 
appear  why  it  should  be  considered  as  error. 
The  court  has  control  over  all  interlocutory 
orders,  even  after  the  adjournment  of  the 
term  at  which  they  were  entered,  and,  until- 
adjournment  of  the  term,  has  control  also 
of  its  final  orders  and  decrees.  We  must 
assume  that  the  court  properly  set  aside  the 
order.  Error  must  affirmatively  appear. 
Only  one  answer  appears  in  the  record,  and 
its  averments  constitute  no  defense  to  plain- 
tiff's suit.  It  was  not  error,  therefore,  to 
exclude  it. 
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Defendant  did  not  ask  to  have  the  money 
expended  by  her  in  acquiring  the  tax  title 
credited  on  plaintiff's  lien,  and  it  was  not 
error  to  decree  the  full  amount  claimed  by 
plaintiff. 

The  decree  is  affirmed. 


WISCONSIN  SUPREMS:  COURT. 

SIGMON  GREEN  et  al.,  Appts., 

V. 

NEIL  GUNSTEN,  Respt. 
(—  Wis.  — ,  142  N.  W.  261.) 

Bills  and  notes  —  intoxicated  maker  — 
enforcement  by  bona  fide  holders. 

1.  A  note  signed  by  a  maker  when  so  in- 


toxicated as  to  destroy  the  faculties  of  his 
mind  cannot  be  enforced  by  a  bona  fide 
holder  in  due  course,  under  the  negotiable 
instrument  law  which  makes  void  the  tith^ 
of  one  who  negotiates  a  note  the  signature 
to  which  was  procured  from  a  person  who 
did  not  know  the  nature  of  the  instrument 
which  he  was  signing,  and  could  not  havi; 
obtained  such  knowledge  by  the  use  of  ordi- 
nary care,  and  prevents  a  holder  in  due 
course  from  enforcing  an  instrument  which 
is  void  in  the  hands  of  the  payee. 

Same  —  negligence  —  effect. 

2.  One  who  signs  a  note  when  ao  intoxi- 
cated as  to  be  incapable  of  comprehending 
the  nature  of  his  act  is  not  prevented  from 
setting  up  his  intoxication  as  a  defense  to 
the  note,  on  the  ground  that  he  did  not  ace 
with  ordinary  care. 

(May  31,  1913.) 


Note.  —  Intoxication  as  defense  to  hill 
or  note  in  hands  of  hona  fide  holder. 

Generally,  as  to  the  validity  of  contracts 
made  with  intoxicated  persons,  see  notes  to 
Wright  V.  Waller,  64  L.R.A.  440,  and 
Miller  v.  Sterringer,  26  L.R.A.(N.S.)  596. 

As  to  the  rigl^  of  a  bona  fide  holder  of 
the  promissory  note  of  an  insane  person,  see 
note  to  Hosier  v.  Beard,  36  L.R.A.  161. 

As  to  the  liability  of  one  whose  signature 
to  commercial  paper  is  secured  by  trick  or 
fraud,  see  note  to  Yakima  Valley  Bank  v. 
McAllister,  1  L.R.A.  (N.S.)   1076. 

The  question  with  which  this  note  is  con- 
cerned necessarily  starts  with  the  assump- 
tion that  the  drunkenness  of  the  maker 
must  have  so  far  incapacitated  him  as  to 
render  the  note  invalid  as  between  the 
maker  and  the  payee.  If,  in  anv  given  case, 
it  be  found  that  the  maker,  tliough  some- 
what intoxicated,  nevertheless  was  so  suf- 
ficiently in  possession  of  his  faculties  as  to 
be  able  to  transact  business,  it  will  follow, 
of  course,  that  his  drunkenness  is  not  a  de- 
fense as  against  any  holder  of  the  note, 
whether  a  bona  fide  indorsee  or  not;  and 
the  question  whether  such  an  indorsee 
stands  in  a  better  position  than  the  payee 
will  not  arise. 

Unfortunately  for  the  clarity  of  the  sub- 
ject, the  case  of  one  who  signs  a  note  while 
so  intoxicated  as  to  be  more  or  less  in- 
capacitated for  business  presents  a  double 
aspect,  according  to  the  degree  of  in- 
capacity which  exists.  In  the  lesser  degree 
of  intoxication,  he  retains  his  capacity  to 
contract,  but  is  liable  to  be  imposed  upon, 
so  that  a  contract  made  by  him  may  be 
voidable  by  reason  of  the  fraud  of  the  other 
party.  Here  his  intoxication  is  simply  a 
circumstance  tending  to  show  that  he  was 
imposed  upon;  and  as,  in  other  cases  where 
a  note  has  been  obtained  by  fraud,  it  will 
be  valid  in  the  hands  of  a  bona  fide  holder. 
But  where  his  intoxication  is  total,  so  that 
the  minds  of  the  parties  do  not  meet,  their 
<>ontracts  are  void,  and  not  merely  voidable, 
and  it  would  seem  that  a  bona  fide  indorsee 
of  a  note  obtained  under  such  circumstances 
46  L.R.A. (N^.) 


will  take  it  with  this  inherent  vice;  and 
this  is  the  holding  in  Gbeen  v.  Gunstex. 
The  difference  of  opinion  disclosed  in  the 
decisions  on  the  suDJect  is  partly,  though 
not  entirely,  due  to  their  regarding  the  con  - 
tracts  of  even  totally  intoxicated  persons  as 
merely  voidable,  and  so  applying  in  the 
latter  situation  a  doctrine  which  has  refer- 
ence to  the  former  situation. 

The  decision  in  Green  v.  Gunsten  ac- 
cords with  the  position  taken  in  Caulkins 
V.  Fry,  36  Conn.  170,  in  which  it  was  held 
that  when  intoxication  is  relied  upon  by  the 
maker  of  a  note  as  a  defense  in  an  action 
by  a  bona  fide  holder,  he  must  show  that  he 
was  utterly  deprived  of  the  use  of  his 
reason  and  understanding;  and  that  such  a 
defense  was  not  made  out  where  it  ap- 
peared that  he  was  capable  of  writing  his 
name  and,  so  far  as  appears,  in  a  manner 
not  to  excite  suspicion,  and  that  his  mind 
was  in  such  a  condition  that  he  remembered 
the  next  morning  that  he  had  signed  the 
note  and  what  it  was  given  for.  The  court 
said:  ''In  1  Parsons  on  Bills  &  Notes,  161, 
it  is  stated  thus:  'Drunkenness  is  a 
species  of  insanity;  but  the  law  is  not  quite 
clear  respecting  this  disability.  Perhaps  it 
stands  thus:  one  cannot  defend  by  provin<; 
his  drunkenness,  unless  he  can  show  that 
the  drunkenness  was  known  to  the  payee 
and  taken  advantage  of  by  him;  or  that  it 
was  complete  and  suspended  all  use  of  the 
mind  at  the  time.'  See  also  1  Story,  Eq. 
Jur.  §§  231-233,  and  cases  there  *cite<l. 
Such  is  the  law  generally.  In  its  appli- 
cation, however,  to  negotiable  paper,  an 
important  distinction  is  to  be  observed  be- 
tw^een  actions  'brought  by  the  payee,  and 
actions  brought  by  an  indorsee.  As  against 
the  payee,  the  maker  may  avail  himself  of 
any  defense  which  shows  that  the  paper 
was  either  void  or  voidable,  while  an 
against  a  bona  fide  holder  for  a  valuable 
consideration,  he  can  only  defend  by  show- 
ing that  the  paper  was  void.  In  the  latter 
case  he  is  limited  to  those  defenses  which 
go  to  the  essence  of  the  contract,  and.  cither 
by  common  law  or  by  statute,  annul  and 
avoid  the  contract,  or  which  interfere  with 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Portage  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due 
on  a  promissory  note.    Affirmed. 

Statement  by  Vinje,  J.: 

Action  on  a  promissory  note,  dated  Feb* 
mary,  16,  1911,  for  $300,  payable  six 
montiis  after  date,  alleged  to  have  been 
executed  and  delivered  by  the  defendants  to 
the  plaintiffs.  The  defendant  Gunsten  an- 
swered denying  that  he  signed  the  note,  and 
averred  that  his  signature  to  the  same  was 
a  forgery.  He  also  set  up  the  defense  that, 
if  he  did  sign  the  note,  his  signature  there- 
to was  procured  by  connivance  and  conspir- 
acy between  the  plaintiffs  and  his  comaker 
of  the  n6te,  O.  C.  Loomis,  and  other  persons 


acting  for  and  on  behalf  of  0.  C.  Loomis,  by 
reason  of  which  said  O.  C.  Loomis  and  oth- 
ers, acting  for  and  on  behalf  of  him,  en- 
couraged and  induced  the  defendant  Gun- 
sten to  drink  of  intoxicating  liquors  in  such 
large  quantities  that  he  became  so  intoxi- 
cated that  he  was  deprived  of  his  reason 
and  understanding,  and  that,  if  he  did  sign 
his  name  to  said  note,  it  was  done  while  in 
such  condition,  and  was  not  done  of  his 
own  free  will  and  consent;  that  he  received 
no  consideration  whatever  for  said  signa- 
ture; and  that  the  note  was  used  by  his  co- 
maker, O.  C.  Loomis,  to  secure  his  obliga- 
tions to  the  plaintiffs,  incurred  prior  to  the 
making  of  the  note,  and  accepted  by  plain- 
tiffs as  security  for  such  obligations. 

The  jury  returned  a  verdict  finding:   (1) 
That  the  defendant  Gunsten,  on  or  about 


and  prevent  the  indorsee  from  acquiring  a 
legal  title  to  the  paper.  Upon  the  same 
principle,  complete  incapacity  of  the  maker, 
which  shows  that  the  paper  is  void,  is  a 
good  defense  as  against  a  Dona  fide  holder; 
while  partial  incapacity,  which,  in  con- 
nection with  other  circumstances,  may  show 
that  the  paper  is  voidable,  but  does  not  ren- 
der it  al^olutely  void,  is  only  available  as 
against  the  pavee.  1  Parsons,  Bills  & 
Xotes,  275." 

And  see  also  Berkley  v.  Cannon,  4  Kich. 
L.  136,  an  action  brought  by  the  payee 
against  the  maker  of  the  note,  in  which  it 
was  held  that  where  the  maker  was  at  the 
time  of  the  execution  too  drunk  to  know 
what  he  was  doing,  the  note  was  wholly 
void,  and  therefore  incapable  of  ratification 
by  his  subsequent  conduct. 

The  leading  case  in  support  of  the  view 
that  intoxication  of  the  maker  of  a  note  is 
no  defense  as  against  a  bona  fide  holder  is 
State  Bank  v.  McCoy,  69  Pa.  204,  8  Am. 
Rep.  246,  in  which  it  was  found  by  the  jury 
that  the  defendant  received  no  considera- 
tion for  the  note,  and  that  he  was  so  in- 
toxicated at  the  time  he  signed  it  as  to  be 
wholly  unconscious  of  what  he  was  doing. 
The  court,  after  stating  that  the  total 
drunkenness  of  the  maker  when  he  executed 
the  note,  if  known  to  the  payee,  rendered  it 
void  as  to  the  latter,  went  on  to  say:  "But 
if  the  drunkenness  of  the  maker,  when 
known  to  the  payee  and  taken  advantage  of 
W  him,  or  when  so  complete  as  to  suspend 
the  use  of  the  reason  and  understanding, 
renders  the  note  void  in  the  hands  of  the 
payee,  the  question  recurs  whether  it  avoids 
it  in  the  hands  of  an  indorsee  for  value 
without  notice  of  the  maker's  condition 
when  he  gave  the  note,  and  of  the  fraudu- 
lent circumstances  under  which  it  was-  ob- 
tained? There  is  no  case  which  so  decides. 
Bat  it  is  contended  that  drunkenness  is  a 
species  of  insanity,  and  therefore  a  contract 
made  by  one  when  in  such  a  state  of 
drunkenness  as  not  to  know  what  he 
was  doing  should,  like  the  contract 
of  an  insane  person,  be  regarded  as  absolute- 1 
Ij  void.  But  the  contract  of  an  insane  man  • 
46  L.R.A.(N.S.) 


is  not  under  all  circumstances  an  absolute 
nullity.    As  was  said  in  La  Rue  v.  Gilkyson, 
4  Pa.  375,  46  Am.  Dec.  700,  an  insane  man, 
like  an  infant,  is  liable  on    his    executed 
contract  for  necessaries;   and  it  was  more 
than  intimated  in  Beals  v.  See,  10  Pa.  56. 
49  Am.  Dec.  573,  that  he  would  be  liable  for 
merchandise    innocently    furnished    to    his 
ordel*  by  a  person  unapprised  of  his  infirm- 
ity. But  if,  as  ruled  by  Lord  Tenterden,  Ch. 
J.,  at  nisi  prius,  in  Sentance  v.  Poole,  3  Car. 
&  P.  1,  the  note  of  an  insane  person,  or  of 
one  perfectly  imbecile,  which  he  has  been  in- 
duced   to   sign  by  fraud  and  imposition,  is 
void  in  the  hands  of  an  innocent  indorsee,  it 
does  not  follow  that  a  note  given  by  a  per- 
son in  a  state  of  intoxication  is  void  in  the 
hands  of  a  holder  for  value  without  notice 
of  the  maker's  condition  when  it  was  given. 
There  is  this  difference  between  the  cases. 
Insanity  or  total  imbecility  is  a  permanent 
state  or  condition  of   the   mind,    disabling 
one  from  taking  care  of  himself.    Drunken- 
ness is  a  temporary  disability,  voluntarily 
produced.      Insanity     is     a    misfortune, — 
drunkenness  is  a  vice.    No  man  voluntarily 
does  an  act  necessarily  producing  madness, 
in  order  that  he  may  be  insane.    But  men 
drink  in  order  that  they  may  get  drunk. 
And  when  they  thus    temporarily    deprive 
themselves  of  the  use  of  their  reason,  and 
voluntarily  expose  themselves  to  fraud  and 
imposition,  the  law  may  wisely  refuse  to 
treat  them  with  the  same  tenderness  that  it 
does  those  unfortunate  beings  who  are  de- 
prived   of    their    understanding    by    some 
Providential     dispensation;     and     it    may 
properly  hold  them  to  a  different  measure 
of    responsibility    for    the   consequences    of 
their  acts.     If  a  man  voluntarily  deprives 
himself  of  the  use  of  his  reason  by  strong 
drink,  why  should  he  not  be  responsible  to 
an  innocent  party  for  the    acts   which    he 
performs  when  in  that  condition?    It  seems 
to  me  that  he  ought,  on  the  principle  that 
where  a  loss  must  be  borne  by  one  of  two 
innocent  persons,  it  shall  be  borne  by  him 
who   occasioned  it.     As  between    the    con- 
tracting parties,  where  one  is  so  drunk  as 
not  to  know  what  he  is  doing,  the  contract 
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February  16,  1911,  did  sign  and  turn  over 
to  the  defendant  Loom  is  the  promissory 
note  sued  upon  in  this  action;  and  (2)  that 
said  Gunsten  at  the  time  of  signing  said 
note  was  so  completely  intoxicated  that  he 
was  temporarily  deprived  of  his  reason  and 
understanding.  Upon  such  verdict,  and  on 
motion  of  defendant  Gunsten,  the  court  ren- 
dered judgment  in  his  favor  dismissing  the 
action,  with  costs.  From  such  judgment 
the  plaintiffs  appealed. 

Messrs.  Fisher,  Hanna,  A  Cashin,  for 

appellants : 

The  plaintiffs  are  bona  fide  holders  for 
value  of  the  note  sued  on. 

Bowman  v.  Van  Kuren,  20  Wis.  210,  0 


Am.  Rep.  554;  Heath  v.  Silverthom  Lead 
Min.  &  Smelting  Co.  30  Wis.  146;  Body  v. 
Jewsen,  33  Wis.  402;  Stevens  v.  Campbell, 
13  Wis.  376;  Exchange  Nat.  Bank  v.  Coe, 
04  Ark.  387,  31  L.R.A.(N.S.)  287,  127  S. 
W.  453,  21  Ann.  Cas.  034;  Birket  v.  El- 
ward,  68  Kan.  205,  64  L.R.A.  568,  104  Am. 
St.  Rep.  405,  74  Pac.  1100,  1  Ann.  Cas. 
272;  4  Am.  k  Eng.  Enc.  Law,  2d  ed.  200- 
205;  American  Sav.  Bank  k  Trust  Co. 
V.  Helgesen,  67  Wash.  572,  122  Pac.  26, 
26  Ann.  Cas.  300;  Burnham  v.  Merchants' 
Exch.  Bank,  02  Wis.  277,  66  N.  W.  510; 
Samson  v.  Ward,  147  Wis.  48,  132  N. 
W.  620;  7  Cyc.  036,  note  24;  Johnston 
Harvester  Co.  v.  McLean,  57  Wis.  258, 
46  Am.  Rep.  30,  15  N.  W.  177;  Kelley 
V.  Whitney,  45  Wis.  110,  30  Am.  Rep.  697 ; 


is  doubtless  void,  especially  if  the  other  is 
appraised  of  his  condition,  and,  if  not  wil- 
fully or  culpably  blind,  he  must  know  it. 
As  was  said  by  Parke,  B.,  in  the  case  al- 
ready quoted:  'A  person  who  takes  an 
obligation  from  another  under  such  circum- 
stances is  guilty  of  actual  fraud.'  [Gore  v. 
Gibson,  13  Mees.  k  W.  626.]  But  if  there  is 
nothing,  to  give  notice  of  the  intoxication, 
or  to  put  one  upon  inquiry,  as  where  a 
contract  is  made  by  letter  or  message  sent 
by  post  or  telegraph,  and  is  executed  in 
good  faith  by  the  party  receiving  the  order, 
if  the  other  party  should  refuse  to  perform 
the  contract  on  the  ground  that  he  was 
totally  drunk  when  he  sent  the  order  or 
entered  into  the  contract,  it  is  clear  that,  on 
the  principle  already  stated,  the  defense 
ought  not  to  avail.  Why,  then,  should  the 
maker  of  a  note  be  allowed  to  set  up 
against  an  innocent  holder  the  defense  of 
drunkenness?  But  there  is  another  and 
controlling  reason  for  holding  tne  maker 
liable  to  the  indorsee  in  such  case,  founded 
on  principles  of  public  policy  and  the  neces- 
sities of  commerce.  The  exigencies  of 
trade  require  that  there  should  be  no 
unnecessary  impediments  to  the  ready 
circulation  and  currency  of  'negotiable 
paper,  but  that  it  should  be  left  free  to  pass 
from  hand  to  hand  like  bank  notes,  and  per- 
form the  functions  of  money,  untrammeled 
by  any  equities  or  defenses  between  the 
original  parties.  If,  then,  it  should  be  held 
that  the  drunkenness  of  the  maker  avoids 
his  note  in  the  hands  of  the  indorsee,  it  is 
obvious  that  such  a  rule  would  greatly  clog 
or  embarrass  the  circulation  of  commercial 
paper,  for  no  man  could  safely  take  it  with- 
out ascertaining  the  condition  of  the  maker 
or  drawer  when  it  was  given,  although  there 
might  be  nothing  suspicious  in  its  appear- 
ace  or  unusual  in  the  character  of  the  signa- 
ture. It  is  evident  that  it  would  be  a  less 
evil  to  exclude  the  defense  of  drunkenness, 
though  it  might  occasionally  work  indi- 
vidual hardship,  than  to  clog  the  circulation 
of  commercial  paper,  to  the  great  incon- 
venience of  the  public,  by  admitting  such  a 
defense.  If  fraud  and  imposition  in  ob- 
taining a  note  will  not  avoid  it  in  the  hands 
46  L.R.A.(N.S.) 


of  an  innocent  indorsee, — because  such  a 
rule  would  render  commercial  paper  less 
Valuable  and  convenient  as  a  medium  of  ex- 
change,— ^why  should  the  drunkenness  of  the 
maker?  Whv  should  drunkenness  be  a  de- 
fense  if  there  has  been  no  fraud  or  imposi- 
tion? And  if  there  has,  and  this  is  the 
ground  of  the  defense,  why  should  it  not 
avoid  the  note  in  the  one  case  as  well  as  the 
other?" 

The  doctrine  of  State  Bank  v.  McCoy,  69 
Pa.  204,  8  Am.  Rep.  246,  was  approved  in 
McSparran  v.  Neeley,  01  Pa.  38,  where, 
however,  the  evidence  did  not  make  out  the 
existence  of  a  state  of  absolute  incapacity. 

A  similar  conclusion  was  reached  in 
Smith  V.  Williamson,  8  Utah,  210,  30  Pac. 
753,  where  it  was  said:  "A  person  entering 
into  a  contract  while  temporarily  deprived 
of  his  reason  by  intoxication  may  avoid  or 
ratify  it  when  he  becomes  sober.  It  is  not 
absolutely  void.  If  the  paper  is  negotiable, 
it  cannot  be  avoided  in  the  hands  of  an  in- 
dorsee in  good  faith  for  a  valuable  con- 
sideration; and  if  such  paper  is  indorsed 
before  it  has  become  due,  for  a  valuable 
consideration,  such  defense  cannot  avail 
against  the  assignee,  without  proving  that 
he  had  notice  of  the  defense  before  the  in- 
dorsement, or  notice  of  facts  or  circum- 
stances sufficient  to  induce  a  reasonable 
man  to  inquire  of  the  maker  as  to  the  de- 
fense. The  note  in  question  was  negotiable. 
It  may  be  said  that  a  person  who  executes 
a  proposed  negotiable  paper  while  deprived 
of  reason  by  insanity  may  avoid  it  in  the 
hands  of  an  innocent  indorsee,  and  that 
the  same  rule  should  apply  when  the  per- 
son is  deprived  of  reason  by  intoxication. 
The  consideration  upon  which  the  rules 
stand  are  dissimilar.  Insanity  is  involun- 
tary, it  is  a  disease,  and  is  a  more  perma- 
nent state,  and  usually  is  not  the  result 
of  the  act  of  the  person  imposed  upon; 
while  drunkenness  is  voluntary,  and  is  a 
temporary  state,  and  is  regarded  as  a 
vice, — the  helpless  condition  of  the  drunk- 
ard is  his  own  fault.  It  appears  from  the 
evidence  in  the  record  that  the  payees  as- 
signed the  note  before  it  became  due,  for 
a  valuable  consideration,  to  the  appellants. 
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Boyle  V.  Lybrand,  113  Wis.  79,  88  N.  W. 
904. 

Complete  intoxication  of  the  maker  of  a 
note  is  not  a  defense  to  the  note  in  tlie 
hanas  of  a  bona  tide  holder  for  value. 

8  Cyc.  62;  State  Bank  v.  McCoy,  69  Pa. 
204,  8  Am.  Rep.  246;  McSparran  v.  Xeeley, 
91  Pa.  17;  Nortbam  v.  LaTouche,  4  Car. 
k  P.  140;  Stigler  v.  Anderson,  —  Miss.  — , 
12  So.  831;  Caulkins  v.  Fry,  35  Conn.  170  j 
State  Bank  v.  McCoy,  69  Pa.  204,  8  Am. 
Rep.  246. 

Complete  intoxication  is,  in  general,  con- 
clusiTe  proof,  of  itself,  of  a  failure  upon  the 
part  of  the  person  intoxicated  to  use  ordi- 
nary care  for  his  own  protection.  In- 
toxication to  any  extent  is  evidence  of  a 
failure  to  use  ordinary  care. 


Kingston  v.  Ft.  Wayne  &  E.  R.  Co.  40 
L.R.A.  131,  note;  Covington  v.  Lee,  2  L.R.A. 
(N.S.)  482,  note;  Fitzgerald  v.  Weston,  52 
Wis.  354,  9  N.  W.  13;  Seymer  v.  Lake,  66 
Wis.  651,  29  N.  W.  554;  Rhyner  v.  Menasha, 
97  Wis.  623,  73  N.  W.  41;  Palmer  v. 
Schultz,  138  Wis.  455,  120  N.  W.  348; 
Krause  v.  Merrill,  115  Wis.  526,  92  N.  W. 
231. 

There  must  be  no  '^laches"  (negligence) 
on  the  part  of  the  signer,  or  the  fraud  of 
the  other  party  will  not  invalidate  the  note 
in  the  hands  ojf  a  bona  fide  holder  for  value. 

Kellogg  V.  Steiner,  29  Wis.  626;  Walker 
V.  Ebert,  29  Wis.  194,  9  Am.  Rep.  648; 
Butler  V.  Cams,  37  Wis.  61;  Dowagiac 
Mfg.   Co.  V.   Schroeder,   108  Wis.   110,   84 


and  there  is  no  evidence  to  prove  that 
the  latter  had  notice  of  the  defense  urged, 
or  that  any  fact  was  within  their  knowl- 
edge sufficient  to  put  them  upon  inquiry. 
Other  reasons  support  the  rule  tliat  nego- 
tiable paper,  cannot  be  avoided  in  the  hands 
of  innocent  holders,  because  of  intoxication. 
If  the  loss  must  fall  upon  one  of  two  inno- 
cent persons,  it  should  be  borne  by  the 
one  whose  fault  contributed  to  it,  if  the 
fault  of  either  did.  There  are  also  con- 
siderations of  public  policy  which  contrib- 
ute to  support  the  rule.  It  is  believed 
that  the  exigencies  of  business  and  the  ne- 
cessities of  commerce  demand  that  nego- 
tiable paper  shall  pass  from  hand  to  hand 
without  unnecessary  impediment." 

The  fact  that  defendant  may  have  been 
intoxicated  when  plaintiff  discounted  cer- 
tain notes  for  him  in  the  regular  course 
of  business  is  no  defense  in  an  action  to 
recover  the  amount  of  the  notes,  unless 
the  plaintiff  had  knowledge  of  that  fact. 
Pittsburg  Nat.  Bank  v.  Palmer,  22  Pittsb. 
L.  J.   189. 

In  Abbeville  Trading  Co.  v.  Butler,  3 
6a.  App.  138,  59  S.  E.  450,  where  it  was 
held  tnat  the  faict  that  one  has  indorsed 
an  obligation  while  intoxicated  cannot  af- 
fect the  rights  of  a  payee  who  had  no 
knowledge  that  the  indorser  was  drunk 
when  he  entered  into  the  contract,  and  who 
had  no  hand  in  causing  such  intoxication, 
it  was  said  that  drunkenness  of  the  maker 
would  have  been  unavailable  as  a  defense 
against  a  bona  ffde  purchaser,  citing  as 
authority  therefor  the  Pennsylvania  deci- 
sions. 

In  Miller  v.  Finley,  26  Mich.  249,  12  Am. 
Rep.  306,  .where  the  evidence  was  conflict- 
ing as  to  the  extent  of  the  defendant's 
intoxication,  but  he  admitted  that  he  recol- 
lected the  signing,  it  was  said  that  while, 
of  his  story  was  true,  the  note  would  be 
voidable  as  against  the  payee,  it  would 
not  be  a  nullity  as  to  all  persons;  apd 
that,  there  being  nothing  on  the  face  of 
the  paper  to  cast  suspicion  upon  its  char- 
acter, it  could  be  impeached  m  the  hands 
of  a  holder  for  value  only  by  evidence 
46  L.R,A.(N.S.) 


that  he  took  it  under  circumstances  which 
rendered  him  guilty  of  bad  faith. 

An  inference  that  the  court  in  Benton 
v.  Sikyta,  84  Neb.  808,  24  L.R.A.(N.S.) 
1057,  122  N.  W.  61,  entertained  the  view 
that  intoxication  would  not  be  a  defense 
as  against  a  bona  fide  holder,  is  afforded 
bv  the  statement  that  defense  that  at  the 
time  the  maker  signed  the  instrument,  he 
was  so  intoxicated  by  the  procurement  of 
the  payee's  agent  that  he  did  not  know  or 
understand  the  character  or  donsequences  of 
his  act,  and  that  he  had  repudiated  the 
note  within  a  reasonable  time  after  recover- 
ing his  senses,  would  be  legitimate  as  be- 
tween the  original  parties,  or  one  not  a  bona 
fide  holder. 

In  Alloway  v.  Hutchison,  6  Terr.  L. 
R.'-  425,  an  action  by  the  indorsees  of  a 
promissory  note  against  its  maker  in  which 
the  defense  was  set  up  that  the  maker  was 
so  drunk  at  the  time  of  signing  as  not 
to  know  what  he  was  doing,  although  it 
was  held  that,  in  the  absence  of  evidence 
on  the  part  of  the  plaintiffs  that  they 
were  holders  in  due  course,  they  could  not 
recover,  the  court  states  that  it  was  not 
necessary  to  decide  whether  under  the  find- 
ings the  notes  would  be  recoverable  against 
the  defendant,  even  assuming  that  the 
plaintiffs  were  innocent  holders  for  value. 

It  may  further  be  noted  in  this  con- 
nection that  it  was  held  that  a  guaranty 
obtained  by  fraud  from  an  intoxicated  per- 
son, who  is  chargeable  with  negligence, 
may  be  enforced  against  him  by  an  inno- 
cent party  who  has  acted  to  his  prejudice  on 
the  faith  of  the  guaranty  which  was  ad- 
dressed to  him.  Page  v.  Krekey,  137  N.  Y. 
307,  21  L.R.A.  409,  33  Am.  St.  Rep.  731, 
33  N.  E.  311.  The  court  said:  "There 
can  be  no  doubt  that,  as  between  the  parties 
to  this  transaction,  the  instrument  was 
void.  It  was  also  invalid  in  the  hands  of 
any  person  who  received  it  with  knowl- 
edge or  notice  of  the  circumstances  un- 
der which  the  defendant's  signature  was 
obtained.  Sometimes  releases,  discharges, 
and  other  instruments  are  procured  by  the 
fraud  of  a  third  person  without  the  knowl- 
edge or  participation  in  the  fraud  of  the 
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N.   W.    14;    Keller  v.   Ruppold,    116   Wis. 
636,  95  Am.  St.  Rep.  974,  92  N.  W.  364. 

Where  a  maker  signs  without  asking  any 
questions  or  informing  himself  of  the  con- 
tents of  the  instrument,  he  is  guilty  of  neg- 
ligence as  a  matter  of  law. 

Mackey  v.  Peterson,  29  Minn.  300,  43 
Am.  Rep.  211,  13  N.  W.  132;  Chapman  v. 
Rose,  56  N.  Y.  137,  15  Am.  Rep.  401 ;  Wil- 
Hams  V.  StoU,  79  Ind.  80,  41  Am.  Rep.  60. 

Defendant,  in  addition  to  being  guilty  of 
a  want  of  ordinary  care,  is  guilty  of  such 
conduct  as  estops  him  from  now  contesting 
the  validity  of  the  note. 

Union  &  Planters  Bank  v.  Jefferson,  103 
Wis.  452,  77  N.  W.  889. 

Messrs.  £.  li.  &  £.  E.  Browne  and 
Iiloyd  D.  Smith,  for  respondent: 

Complete  intoxication  is  a  defense  to  the 
note  in  the  hands  of  a  bona  fide  holder  for 
value. 

Wright  V.  Waller,  127  Ala.  567,  54  L.R.A. 
440,  29  So.  67;  J.  I.  Case  Threshing  Mach. 
Co.  V.  Meyers,  78  Neb.  685,  9  L.R.A.(N.S.) 
970,  111  N.  W.  602;  Bursinger  v.  Bank  of 
Watertown,  67  Wis.  75,  58  Am.  Rep.  848, 
30  N.  W.  290;  Cameron-Barkley  Co.  v. 
Thornton  Light  <fc  P.  Co.  138  N.  C.  365,  107 
Am.  St.  Rep.  532,  50  S.  E.  695 ;  Dewitt  v. 
Bowers,  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1147;  Kuhlman  v.  Wieben,  129  Iowa,  188, 
2  L.R.A.(N.S.)  666,  105  N.  W.  445;  Taylor 
v.  Purcell,  60  Ark.  606,  31  S.  W.  567 ;  Dre- 
fahl  V.  Security  Sav.  Bank,  132  Iowa,  563, 
107  N.  W.  179;  Bush  v.  Breinig,  113  Pa. 
310,  57  Am.  Rep.  469,  6  Atl.  86;  Wright  v. 


Fisher,  65  Mich.  275,  8  Am.  St.  Rep.  886,  32 
N.  W.  605;  Barnes  v.  McCarthy,  —  Tex. 
Civ.  App.  — ,  132  S.  W.  85;  Walker  v. 
Winn,  142  Ala.  560,  110  Am.  St.  Rep.  50,  39 
So.  12,  4  Ann.  Cas.  537;  Voris  v.  Harshbar- 
ger,  11  Ind.  App.  555,  39  N.  E.  521;  1  Par- 
sons, Bills  &  Notes,  149;  Dan.  Neg.  Inst. 
§§  209,  210;  Gates  v.  Raymond,  106  Wis. 
657,  82  N.  W.  530;  Burnham  v.  Burnham, 
119  Wis.  509,  100  Am.  St,  Rep.  895,  97  X. 
W^   176;   Tiedeman,  Com.  Paper,  §  57. 

It  is  always  competent  for  the  party  pro- 
posed to  be  charged  upon  any  written  in- 
strument, to  show  that  it  is  not  his  instru- 
ment or  obligation. 

Walker  v.  Ebert,  29  Wis.  194,  9  Am.  Rep. 
548;  Hodge  v.  Smith,  130  Wis.  326,  110  X. 
W^  192;  Aukland  v.  Arnold,  131  Wis.  64, 
111  N.  W.  212;  Swanke  v.  Herdeman,  138 
WMs.  654,  120  N.  W.  414;  Caulkins  v.  Fry, 
35  Conn.  170:  Berkeley  v.  Cannon,  4  Rieli. 
L.  136;  Reinskopf  v.  Rogge,  37  Ind.  207: 
Wade  V.  Colvert,  2  Mill,  Const.  26,  12  Am. 
Dec.  652;  McClain  v.  Davis,  77  Ind.  419. 

In  case  of  a  bona  fide  purchaser  of  nego- 
tiable paper,  inquiry  is  not  cut  off  as  to 
the  contractual  capacity  of  the  signers. 

Anglo-Californian  Bank  v.  Ames,  27  Fed. 
727;  Aukland  v.  Arnold,  131  Wis.  64,  111 
N.  W.  212;  Butler  v.  Cams,  37  Wis.  61: 
Walker  v.  Ebert,  29  Wis.  194,  9  Am.  Rep. 
548;  Keller  v.  Ruppold,  115  Wis.  636,  95 
Am.  St.  Rep.  974,  92  N.  W.  364;  Franklin 
V.  Killilea,  126  Wis.  88,  104  N.  W.  993; 
Home  Nat.  Bank  v.  Hill,  165  Ind.  226,  74 
N.  E.  1086;   First  Nat.  Bank  v.  Wade,  27 


party  to  be  benefited,  who,  nevertheless, 
will  not  be  permitted  to  reap  the  benefit  of 
a  fraud,  though  he  was  himself  innocent. 
The  case  of  Bedell  v.  Bedell,  37  Hun,  419, 
is  an  example  of  this  class  of  cases.  The 
decisions  in  these  cases  rest  upon  princi- 
ples obviously  just  and  reasonaJ)le.  When 
the  fraudulent  act  is  not  imputable  to  the 
person  claiming  the  benefit  of  the  instru- 
ment, upon  the  principle  of  agency,  he  is 
generally  debarred  from  enforcing  it,  upon 
the  ground  of  the  fraudulent  origin  of  the 
paper,  and  the  fact  that  he  has  lost  noth- 
ing upon  the  faith  of  it.  Without  examin- 
ing all  the  cases  cited  by  the  learned  counsel 
for  the  defendant,  it  may  be  assumed  that 
in  other  jurisdictions  the  courts  have  held 
that  in  a  case  like  this  the  instrument 
could  not  be  enforced  any  more  than  if  the 
signature  of  the  defendant  had  been  forged. 
That  is  the  principle  which  is  invoked  in 
behalf  of  defendant  to  relieve  him  from  all 
liability,  but  it  has  not  received  the  sanc- 
tion of  the  courts  of  this  state.  While  it 
has  been  quite  uniformly  held  here  that  an 
instrument  procured  by  fraud,  trick,  or  arti- 
fice or  executed  by  a  party  in  such  a  state 
of  intoxication  as  to  be  incapable  of  *con- 
senting  or  contracting,  is  invalid  as  between 
the  parties  to  the  transaction,  these  facts 
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do  not  always  constitute  a  defense  as 
against  an  innocent  person  who  is  himself 
free  from  any  fraud  or  negligence,  and 
who  has  advanced  money  or  property  to 
another  upon  the  credit  afforded  by  an  in- 
strument like  this.  But  even  in  such  a 
case  the  person  who  has. signed  the  paper 
is  not  liable  upon  it  unless  it  is  found  that 
he  failed  to  observe  proper  care  and  cau- 
tion, and  was  chargeable  with  negligence 
in  attaching  his  signature.  If  he  actually 
signed  the  paper,  though  procured  to  do  it 
by  fraud,  and  is  chargeable  with  negligence, 
he  is  liable  to  an  innocent  party  who  ac- 
ted to  his  prejudice  upon  the  faith  of  the 
instrument.  Such  cases  are  not  governed 
by  the  rules  applicable  to  the  bona  fide 
holder  of  negotiable  paper  procured  by 
fraud,  but  by  the  equitable  rule  that,  where 
one  of  two  innocent  parties  must  suffer, 
he  who  has  put  it  in  the  power  of  a  third 
person  to  commit  the  fraud  must  sustain 
the  loss.  ...  If  this  instrument  had 
been  a  negotiable  promissory  note,  the  de- 
fendant's liability  to  the  plaintiff  would 
depend  upon  the  question  of  negligence, 
and  there  does  not  appear  to  be  any  sound 
reason  for  a  different  ruling  in  this  case." 

E.  S.  O. 
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Okla.  102,  36  L.R^.(X.S.)  775,  111  Pac. 
205 ;  Yakima  Valley  Bank  v.  McAllister,  37 
Waah.  566,  1  L.Rjk.(N.S.)  1075,  107  Am. 
St.  Rep.  823,  79  Pac.  1119;  Shenandoali 
Nat.  Bank  v.  Gravatte,  4  Neb.  (Unof.)  591, 
95  N.  W.  694. 

Vinje,  J.,  delivered  the  opinion  of  the 
court : 

It  is  admitted  that  defendant  Gunsten 
was  an  accommodation  maker  of  the  note 
if  it  was  executed  under  such  circumstances 
as  to  constitute  him  a  maker  in  any  sense. 
Plaintiffs  claim  they  were  holders  in  due 
course,  which  claim  the  defendant  Gunsten 
disputes.  The  trial  court,  in  the  disposition 
of  the  case,  evidently  treated  plaintiffs  as 
such  holders,  and  we  shall  assume  that 
they  were.  That  raises  the  question  wheth- 
er or  not  total  or  complete  drunkenness  on 
the  part  of  the  accommodation  maker  of  a 
note  at  the  time  of  the  execution  and  de- 
livery thereof  is  a  defense  as  against  a 
holder  in  due  course. 

On  the  grounds  of  public  policy  and  the 
necessities  of  commerce,  some  courts  have 
held  that  complete  drunkenness  on  the  part 
of  the  maker  of  a  nbte  at  the  time  of  its 
execution  and  delivery  is  no  defense  against 
a  holder  in  due  course.  State  Bank  v.  Mc- 
Coy, 69  Pa.  204,  8  Am.  Rep.  246;  McSpar- 
ran  v.  Neeley,  91  Pa.  18;  Smith  v.  William- 
son, 8  Utah,  219,  30  Pac.  753.  The  basis 
for  the  rule  is  thus  stated  by  Joyce,  De 
fenses  to  Com.  Paper,  §  69:  "The  reasons 
underlying  this  rule  are  that,  where  a  man 
has  voluntarily  put  himself  in  such  a  con- 
dition, and  a  loss  must  fall  on  one  of  two 
innocent  persons,  it  should  fall  on  him  who 
occasioned  it.  It  is  also  founded  on  prin- 
ciples of  public  policy  and  the  necessities 
of  commerce.  The  circulation  and  currency 
of  negotiable  paper  should  not  be  unneces- 
sarily impeded,  and,  if  drunkenness  of  the 
maker  were  a  defense  to  a  note  in  the  hands 
of  an  indorsee,  it  would  clog  and  embarrass 
the  circulation  of  commercial  paper,  and  no 
man  could  safely  take  it  without  ascertain- 
ing the  condition  of  the  maker  or  drawer 
when  it  was  given,  though  there  be  noth- 
ing unusual  or  suspicious  about  the  appear- 
ance of  the  note."  That  this  rule  is  found- 
ed, at  least  in  part,  upon  substantial 
grounds  of  public  policy,  cannot  be  denied. 
Though  it  should  be  observed  that  drunken- 
ness alone,  without  the  fraud  or  fault  of 
another,  does  not  lead  to  the  signing  of 
notes.  In  every  case,  as  in  the  case  at  bar, 
the  drunken  maker  has  been  taken  advan- 
tage of  by  a  designing  payee  or  third  party, 
and  it  is  not  strictly  correct  to  say  that  the 
fault  is  that  of  the  drunken  maker  alone. 
Were  that  so.  there  would  be  more  reason 
ff>r  applving  the  rule  that,  where  loss  must 
46  L.R.A.(N.S.) 


fall  upon  one  of  two  innocent  persons,  it 
should  fall  on  him  who  occasioned  it.  Nor 
can  a  holder  in  due  course  always  rest  upon 
the  assumption  that  the  maker  of  a  note  is 
competent  to  execute  it.  Insanity  of  the 
maker  is  a  good  defense  against  a  bona  fide 
Holder,  for  the  latter  takes  it  charged  with 
constructive  notice  of  the  legal  disability  of 
the  maker.  1  Dan.  Neg.  Inst.  §§  209,  210; 
Joyce,  Defenses  to  Com.  Paper,  §  71. 

It  is  no  greater  hardship  to  charge  a  hold- 
er in  due  course  with  constructive  notice 
of  the  incapacity  of  the  maker  resulting 
from  complete  drunkenness  than  from  in- 
sanity. It  is  deemed  that  a  doctrine  more 
in  consonance  with  the  spirit  of  our  deci- 
sions is  stated  by  Daniel  as  follows:  "If 
the  drunkenness  were  so  complete  as  to  sus- 
pend all  rational  thought,  the  better  opinion 
is  that  any  instrument  signed  by  the  party 
would  be  utterly  void,  even  in  the  hands  of 
a  bona  fide  holder  without  notice,  for,  al- 
though it  may  have  been  the  party's  own 
fault  that  such  an  aberration  of  mind  was 
produced,  when  produced,  it  suspended  for 
the  time  being  his  capacity  to  consent, 
which  is  the  first  essential  of  a  contract." 
1  Dan.  Neg.  Inst.  5th  ed.  §  214;  1  Parsons, 
Bills  6i  Notes,  151;  Gore  v.  Gibson,  13 
Mees.  &  W.  623,  14  L.  J.  Exch.  N.  S.  151,  9 
Jur.  140.  But  the  drunkenness  must  be  so 
complete  as  to  deprive  the  maker  of  the 
use  of  his  faculties.  Miller  v.  Finley,  26 
Mich.  249,  12  Am.  Rep.  306;  Caulkins  v. 
Fry,  35  Conn.  170.  Intoxication  merely  to 
the  extent  that  he  cannot  give  the  attention 
to  it  that  a  reasonably  prudent  man  would 
be  able  to  give  is  not  sufficient.  Wright  v. 
Waller,  127  Ala.  557,  29  So.  57,  54  L.R.A. 
440.  See  authorities  cited  in  note  as  to 
degree  of  intoxication  that  will  avoid  a  con- 
tract. The  rule  that  complete  drunkenness 
is  available  as  a  defense  in  a  suit  upon  a 
contract  has  been  clearly  recognized  by  our 
own  court.  Bursinger  v.  Bank  of  Water- 
town,  67  Wis.  75,  68  Am.  Rep.  848,  30  N.  W. 
290;  Burnham  v.  Burnham,  119  Wis.  509, 
100  Am.  St.  Rep.  895,  97  N.  W.  176. 

In  Bursinger  v.  Bank  of  Watertown,  su- 
pra, the  contract  under  consideration  was 
the  assignment  of  an  insurance  policy,  and 
the  court  said:  "The  evidence  tended  to 
show  that,  by  reason  of  his  intoxication,  he 
was  incapable  of  comprehending  what  he 
was  doing  at  the  time  he  executed  said  as- 
signments, and  was  therefore  within  the 
well-established  rule  of  law  that  a  drunk- 
ard, when  in  a  complete  state  of  intoxica- 
tion, so  as  not, to  know  what  he  is  doing, 
has  no  capacity  to  contract.  1  Benjamin, 
Sales  (Am.  ed.  Corbin)  42;  Gore  v.  Gibson, 
13  Mces.  &  W.  623,  14  L.  J.  Exch.  X.  S. 
151,  9  Jur.  140;  Cooke  v.  Clayworth,  18 
Ves.  Jr.   12,   11   Revised   Rep.   137:    Story, 
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Oontr.  4th  ed.  §§  44,  45,  and  cases  cited  in 
notes;  Belcher  v.  Belcher,  10  Yerg.  121; 
French  v.  French,  8  Ohio,  214,  31  Am.  Dec. 
441;  Jenners  v.  Howard,  6  Blackf.  240. 
Mitchell  V.  Kingman,  5  Pick.  431;  Webster 
V.  Woodford,  3  Day,  90;  Seaver  v.  Phelps, 
11  Pick.  304,  22  Am.  Dec.  372;  Rice  v. 
Peet,  16  Johns.  603.'* 

In  Burnham  v.  Burnham,  supra,  the  rule 
is  stated  thus:  "A  person  addicted  to  the 
habitual  and  excessive  use  of  intoxicating 
liquor  is  not  incompetent  to  enter  into  con- 
tracts and  convey  property,  unless  it  ap- 
pears that  actual  intoxication  dethroned 
his  reason,  or  that  his  understanding  was 
so  impaired  as  to  render  him  mentally  un- 
sound when  the  act  was  performed.  John- 
son V.  Harmon,  94  U.  S.  371,  24  L.  ed.  271; 
Van  Wyck  v.  Brasher,  81  N.  Y.  260;  Reins- 
kopf  V.  Rogge,  37  Ind.  207.'* 

The  reason  for  the  rule  is  that  there  can 
be  no  valid  contract  where  there  is  no 
mind  capable  of  contracting.  That  drunk- 
enness may  be  so  complete  as  to  render  a 
person  utterly  incapable  of  comprehending 
the  nature  of  his  acts,  or  that  he  is  acting 
at  all  is  a  fact*  as  sad  as  it  is  true.  Drunk- 
enness," says  Tiedeman,  "is,  in  legal  con- 
templation, an  aberration  of  mind  similar 
in  its  effect  upon  the  reasoning  faculties  as 
temporary  insanity.  Hence,  we  find  that 
the  legal  effect  of  contracts  made  by  one  in 
a  state  of  intoxication  is  afTected  in  the 
same  way  by  the  intoxication  of  the  con- 
tractor as  they  are  by  his  insanity."  Tiede- 
man, Com.  Paper,  §  67. 

If  complete  drunkenness,  by  which  is 
meant  drunkenness  to  such  an  extent  as  to 
wholly  destroy  for  the  time  being  the  ra- 
tional faculties  of  the  mind,  renders  a  note 
absolutely  void  as  between  maker  and  payee, 
then,  under  the  provisions  of  our  negotiable 
instrument  law,  Stat.  1911,  it  is  void  in  the 
hands  of  a  holder  in  due  course. 

Section' 1676—25  provides:  "The  title  of 
a  person  who  negotiates  an  instrument  is 
defective  within  the  meaning  of  this  act, 
when  he  obtains  the  instrument  or  any  sig- 
nature thereto,  by  fraud,  duress,  or  force  or 
fear,,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates 
it  in  breach  of  faith,  or  under  such  circum- 
stances as  amount  to  a  fraud,  and  the 
title  of  such  person  is  absolutely  void  when 
such  instrument  or  signature  was  so  pro- 
cured from  a  person  who  did  not  know  the 
nature  of  the  instrument,  and  could  not 
have  obtained  such  knowledge  by  the  use  of 
ordinary  care." 

And  §  1676—27  reads:  "A  holder  in  due 
course  holds  the  instrument  free  from  any 
defect  of  title  of  prior  parties,  and  free 
from  defenses  available  to  prior  parties 
among  themselves,  and  may  enforce  pay- 
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ment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon, 
except  as  provided  in  §§  1944  and  1945  of 
these  statutes  relating  to  insurance  pre- 
miums, and  also  in  cases  where  the  title  of 
the  person  negotiating  such  instrument  is 
void  under  the  provision  of  §  1676 — ^25  of 
this  act." 

By  the  provisions  of  this  law  it  will  be 
seen  that  a  holder  in  due  course  takes  no 
title  where  the  note  was  absolutely  void  in 
its  inception,  as  where  there  was  no  maker 
capable  of  executing  the  instrument.  This 
result  follows  for  the  obvious  reason  that 
no.  life,  or  validity  can  be  given  by  transfer 
to  that  which  is  absolutely  void.  It  is  the 
same  as  if  it  uad  no  existence  at  all.  And 
it  is  but  the  expression  of  the  rule  embodied 
in  the  decisions  of  this  court.  Aukland  v. 
Arnold,  131  Wis.  64,  and  cases  cited  on 
page  67,  111  N.  W.  212. 

Plaintiffs  argue  that  the  rule  of  ordinary 
care,  as  applied  in  negligence  cased,  obtains 
under  the  provisions  of  §  1676 — 27  of  the 
negotiable  instruments  law.  It  is  not  neces- 
sary to  decide  the  question  in  this  case. 
The  jury  found  that  at  the  time  Gunsten 
signed  the  note  he  was  so  completely  intoxi- 
cated that  he  was  temporarily  deprived  of 
his  reason  and  understanding.  Manifestly, 
while  in  such  condition,  the  rule  of  ordi- 
nary care  does  not  apply.  He  was  incapable 
of  exercising  any  care  whatever.  Nor  can  it 
be  held  that  he  should  have  exercised  care 
not  to  get  drunk,  for,  as  before  observed, 
the  signing  of  notes  is  not  the  usual  or 
probable  result  of  drunkenness.  It  is  other- 
wise as  to  a  personal  injury.  A  man  may 
well  reasonably  anticipate  that  if  he  getcr 
drunk  and  becomes  unable  to  care  for  him- 
self he  may,  without  the  fault  of  another, 
sustain  bodily  harm  or  even  death  itself. 
But  a  drunken  man,  if  left  alone  and  not 
taken  advantage  of  by  others,  is  not,  as  a 
mere  result  of  the  drunkenness,  likely  to 
sign  notes  or  execute  any  other  contracts. 
The  law  does  not  favor  drunkenness;  nor 
does  it  place  in  the  hands  of  a  drunkard 
any  shield  against  his  conscious  or  rational 
acts.  It  simply  says  that  when,  through 
drunkenness  or  any  other  means,  a  man  is 
temporarily  or  permanently  wholly  incapac- 
itated from  exercising  his  rational  facul- 
ties, then  he  shall  not  be  liable  upon  what 
purports  to  be  a  contract  entered  into  while 
in  such  state,  because  a  mind  bereft  of  rea- 
son or  conscious  rational  action  is  incapable 
of  consenting  or  contracting.  In  speaking 
of  the  early  English  doctrine  holding  that  a 
man  should  not  be  allowed  to  stultify  him- 
self  by  alleging  his  own  lunacy  or  imbecil- 
ity, Daniel  says:  "Such  a  doctrine  sounds 
more  like  the  gibberish  of  a  lunatic  than  like 
the  decree   of   a  humane   and   enlightened 
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lawyer.  The  maxim  of  the  civil  law,  Furi- 
osus  nullum  negoiium  agere  potest,  qui  non 
iutclligit  quid  agit,  expresses  the  sense  of 
modem  jurisprudence  on  the  subject."  1 
Dan.  Neg.  Inst.  §  209.  The  same  maxim 
applies  equally  well  to  a  person  in  a  state 
of  complete  intoxication  as  to  an  act  or  re- 
sult that  cannot  be  said  to  be  reasonably 
anticipated  from  mere  drunkenness. 
Judgment  affirmed. 


iLi/iNois  supreme:  court. 

VIRGIA  V.  BARTON,  Plff.  in  Certiorari, 

V. 

GEORGE  E.  SOUTHWICK. 

(258  111.  515,  101  N.  E.  928.) 

Jadgment  ^  Justice  of  the  peace  — 
physician's  fee  ~  bar  to  action  for 
malpractice. 

A  judgment  by  a  justice  of  the  peace  for  ! 
a  physician's  fee  is  no  bar  to  a  subsequent 
action  against  him  for  malpractice  in  ren-  i 
during  the  services  for  which  the  recovery  ' 
was  had,  if  the  justice  bad  no  jurisdiction  : 
of  an  action  for  malpractice,  and  no  de-  ! 
fense  was  presented  before  him.  i 

(Cooke,  J.,  dissents.)  I 

(April  19,  1913.)  ' 


CERTIORARI  to  the  Appellate  Court, 
Third  District,  to  review  a  judgment 
reversing  a  judgment  of  the  Circuit  Court 
for  Sangamon  County  in  plaintiff's  favor 
in  an  action  for  malpractice.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  St.  J.  Wines  for  plaintiff  in  cer- 
tiorari. 

Messrs.  Graham  A  Graham  and  Ste- 
vens A  Herndon,  for  defendant  in  cer- 
tiorari : 

In  a  suit  by  a  physician  for  fees,  unless 
the  services  are  reasonably  careful  and  skil- 
ful, he  cannot  recover,  but  it  is  not  neces- 
sary that  he  be  successful. 

Yunker  v.  Marshall,  65  111.  App.  667; 
Patten  v.  Wiggin,  51  Me.  594,  81  Am.  Dec. 
593;  Bellinger  v.  Craigue,  31  Barb.  534; 
Goble  V.  Dillon,  86  Ind.  327,  44  Am.  Rep. 
308 ;  Alder  v.  Buckley,  1  Swan,  69 ;  Langolf 
V.  Pf romer,  2  Phila.  17 ;  Ely  v.  Wilbur,  49 
N.  J.  L.  685,  60  Am.  Rep.  668,  10  Atl.  358, 
441. 

A  judgment  is  conclusive  of  every  fact 
which  was  offered,  or  might  properly  have 
been  offered,  as  a  defense  to  the  suit  on 
which  the  judgment  was  entered. 

Gross  V.  People,  193  111.  260,  86  Am.  St. 
Rep.  322,  61  N.  E.  1012;  Brack  v.  Bond,  211 
111.  290,  103  Am.  St.  Rep.  200,  71  N.  E. 
995;  Rice  v.  Travis,  216  111.  260,  74  N.  E. 
801. 


Vofe.  —  Recovery  hy  physician  as  bar  to 
action  for  malpractice. 

This  note  supplements  the  earlier  note  on 
tho  same  question,  appended  to  Jordahl  v. 
Ikrn-,  45  L.R.A.  541.  It  is  stated  in  that 
note  that  the  New  York  cases  hold  gen- 
«Tally  that  a  recovery  by  a  physician  is  a 
liar  to  the  patient's  action  for  malpractice, 
l^^'ing  regarded  as  in  the  nature  of  an  es- 
toppel and  governed  by  the  principles  of 
rfn  judicata;  and  that  the  New  York  cases 
al5o  base  their  conclusion  upon  the  ground 
that  the  contract  between  the  physician 
and  patient  was  entire,  and  that  perform- 
ance thereof  was  necessary  in  order  to  en- 
able the  physician  to  recover,  and  that,  by 
Bot  defending,  the  patient  admitted  the  per- 
formance thereof  on  the  physician's  part. 
The  note  states  that,  in  most  of  the  New 
York  cases  mentioned,  the  patient,  as  de- 
feodaDt  in  the  action  for  services,  appeared 
and  answered  in  the  first  instance,  although 
he  subsequently  withdrew  his  defense,  and 
that  in  one  case  he  confessed  judgment. 
J'roBi  the  cases  cited  in  that  note  the  writer 
deduces  the  rule  that  there  is  a  distinction 
between  the  cases  in  which  the  judgment 
recovered  by  the  physician  is  one  upon  the 
merits  upon  a  trial,  and  those  in  which  the 
judgment  has  been  rendered  by  default  on 
the  patient's  part,  and  states  that  gen- 
erally speaking  a  judgment  of  the  former 
^ind  is  a  bar,  while  that  of  the  latter  kind 
is  not. 

«L.R.A(NJ3.) 


There  appears  to  have  been  few  cases 
decided  upon  this  question  since  the  prepa- 
ration of  the  note  mentioned.  The  Ten- 
nessee supreme  court  in  Sale  v.  Eichberg, 
105  Tenn.  333,  52  L.R.A.  894,  59  S.  W. 
1020,  especially  commending  the  note  in 
45  L.R.A.,  disapproved  in  a  general  way 
the  New  York  decisions  and  reached  a  con- 
trary conclusion,  though  the  facts  of  the 
case  were  such  that  possibly  a  like  con- 
clusion thereunder  might  be  justified  even 
in  New  York.  The  case  holds  that  a  judg- 
ment in  favor  of  a  physician  for  services, 
confessed  by  the  defendant  as  a  condition 
imposed  by  th'e  chancellor  to  granting  an 
injunction  to  prevent  the  prosecution  of 
an  action  to  recover  compensation  therefor 
pending  an  action  against  a  physician  for 
malpractice,  will  not,  upon  reversal  of  the 
injunction  order,  operate  as  an  estoppel 
against  the  action  for  malpractice.  The 
controlling  idea  of  the  court  seemed  io  be 
that  the  judgment  was  confessed  for  the  ex- 
press purpose  of  preventing  an  estoppel  and 
that  therefore  it  would  be  unjust  to  permit 
it  so  to  operate  thereafter. 

The  rule  of  the  New  York  cases  was  recog- 
nized in  Elebach  v.  Weed,  29  Misc.  754,  60 
N.  Y.  Supp.  1136,  involving  an  action  to 
recover  for  plaintiff's  services  as  a  physi- 
cian; and  also  in  Martin  v.  Prentice,  133 
App.  Div.  741,  118  N.  Y.  Supp.  215,  deny- 
ing the  right  under  the  New  York  statute 
to  consolidate  an  action  for  services  with 
an  action  for  malpractice.  L.  A.  W. 


220 


ILLINOIS  SUPREME  COURT. 


A  judgment  in  favor  of  a  physician  for 
compensation  for  services,  rendered  on  hear- 
ing where  defendant  appeared,  is  a  bar  to 
the  prosecution  of  an  action  for  malpractice 
based  on  the  services  for  which  judgment 
for  compensation  is  given. 

Howell  V.  Goodrich,  69  111.  666;  Sale  v. 
Eichberg,  106  Tenn.  333,  52  L.R.A.  894,  59 
S.  W.  1020;  Bellinger  v.  Craigue,  31  Barb. 
634;  Blair  v.  Bartlett,  76  N.  Y.  160,  31 
Am.  Rep.  455;  Gates  v.  Preston,  41  Is.'  Y. 
113;  Dunham  v.  Bower,  77  N.  Y.  76,  33 
Am.  Rep.  570;  1  Herman,  Estoppel,  326; 
Goble  V.  Dillon,  86  Ind.  327,  44  Am.  Rep. 
308;  Lawson  v.  Conaway,  37  W.  Va.  159, 
18  L.R.A.  627,  38  Am.  St.  Rep.  17,  16  S.  E, 
564;  Sykes  v.  Bonner,  1  Gin.  Sup.  Ct.  Rep. 
464;  Jordahl  v.  Berry,  72  Minn.  119,  46 
L.R.A.  641,  71  Am.  St.  Rep.  469,  75  N.  W. 
10. 

Per  Curiam: 

The  plaintiff  in  error,  Virgia  V.  Barton, 
brought  her  action  on  the  case  in  the  cir- 
cuit court  of  Sangamon  county  against  Dr. 
George  E.  Southwick,  the  defendant  in  er- 
ror, charging  him  with  malpractice,  and  re- 
covered a  judgment  for  $2,300.  The  ap- 
pellate court  reversed  the  judgment  without 
remanding  the  cause,  on  the  ground  that 
the  action  was  barred  by  a  judgment  before 
a  justice  of  the  peace  in  favor  of  defendant 
in  error.  Dr.  Southwick,  in  an  action 
brought  by  him  against  plaintiff  in  error 
and  her  husband  for  the  services  rendered 
plaintiff  in  error.  The  merits  of  the  case 
were  not  considered  by  the  appellate  court. 
The  case  is  brought  to  this  court  for  review 
bv   writ  of   certiorari. 

After  this  suit  had  been  commenced  in 
the  circuit  court  and  the  declaration  had 
been  filed  herein,  defendant  in  error  sued 
plaintiff  in  error  and  her  husband,  jointly, 
before  a  justice  of  the  peace,  to  recover  for 
his  services,  and  recovered  judgment  there- 
for, and  the  only  question  argued  and  pre- 
sented for  our  determination  is  whether 
the  judgment  thus  secured  before  the  jus- 
tice of  the  peace  is  a  bar  to  a  recovery  in 
this  action. 

It  will  not  be  necessary  to  make  an  ex- 
tended statement  of  the  facts.  In  substance 
the  declaration  charged,  and  the  theory  up- 
on which  the  plaintiff  in  error  seeks  to  re- 
cover is,  that  defendant  was  negligent  and 
guilty  of  malpractice,  in  that  having  been 
called  as  a  physician  to  attend  and  pre- 
scribe for  her  while  she  was  suffering  from 
some  disorder  of  the  generative  organs, 
which  had  resulted  in  what  is  commonly 
known  as  "flooding,**  he  improperly  and 
wrongfully  diagnosed  her  case  as  one  of 
pregnancy,  informed  her  she  was  about  to 
have  a  miscarriage,  and  proceeded,  by  the 
46  L.R.A.(N.S.) 


use  of  various  instruments,  to  attempt  to 
remove  the  foetus  supposed  to  be  present; 
that  plaintiff  in  error  was  not  pregnant, 
and  defendant  in  error  was  so  careless  and 
negligent  in  the  use  of  such  instruments 
as  to  lacerate  the  uterus,  thereby  compell- 
ing plaintiff  in  error  to  submit  to  a  major 
surgical  operation  and  suffer  the  removal 
of  her  uterus.  The  defense  in  the  trial 
court  on  the  facts  was  that  defendant  in 
error  employed  proper  treatment  to  stop 
the  flooding,  that  he  did  not  diagnose  the 
case  as  one  of  pregnancy,  and  that  he  did 
not  insert  any  instrument  into  the  litems 
or  attempt  by  the  use  of  instruments  to 
remove  a  fcetus. 

On  the  trial  the  following  stipulation  was 
entered  into  and  admitted  in  evidence:  *'It 
is  stipulated  between  the  parties  that  the 
defendant  in  this  suit  now  on  trial,  Dr. 
George  Southwick,  brought  suit  in  Decem- 
ber, 1910,  before  Justice  of  the  Peace 
Knotts,  at  Chatham,  Illinois,  to  recover 
compensation  for  services,  including  the 
visits,  on  which  it  is  claimed  in  the  case 
on  trial  that  the  defendant  herein  was 
guilty  of  negligence;  that  Virgia  Barton 
was  a  defendant  in  that  suit  brought  by 
Dr.  Southwick,  and  is  the  same  Virgia  Bar- 
ton who  is  the  plaintiff  in  this  case;  that 
counsel  appeared  on  the  hearing  in  the  trial 
of  the  case  before  the  said  justice  of  the 
peace  representing  the  defendants;  that  the 
defendant  in  this  case  and  plaintiff  in  that 
case,  Dr.  Southwick,  testified  on  that  trial 
to  the  rendition  of  the  services  upon  which 
this  action  of  negligence  is  based;  that 
counsel  for  defendants  in  that  case  inquired 
of  Dr.  Southwick  on  that  trial  concerning 
the  duration  of  his  visits,  what  instruments 
he  used,  and  what  use  he  made  of  them, 
and  that  judgment  for  compensation  for 
the  plaintiff  for  said  services  was  given 
against  the  defendants,  Wesley  Barton  and 
Virgia  Barton,  as  claimed  by  the  plaintiff 
in  that  suit;  and  that  said  suit  by  Dr. 
Southwick  was  commenced  before  the  justice 
of  the  peace  after  precipe  and  declaration 
had  been  filed  in  the  suit  on  trial." 

Guy  Wesley  Barton,  the  husband  of  plain- 
tiff in  error,  was  a  witness  in  her  behalf  on 
the  trial  of  the  case,  and  in  his  direct  ex- 
amination testified  that  defendant  in  error 
had  sued  him  for  his  services.  His  cross- 
examination  on  this  subject  is  abstracted  as 
follows:  "Southwick's  suit  for  fees  was 
brought  against  wife  and  myself.  I  was 
in  Chatham,  present  at  the  trial,  and  Mr. 
Wines  was  there  for  us.  He  asked  South- 
wick, on  the  trial,  what  instruments  he 
used  and  how  he  used  them.  Mr.  Wines 
told  the  squire  I  didn't  deny  I  owed  the 
doctor  the  bill.** 

The  New  York  courts  have  held  that  « 


1913. 


BARTON  V.  SOUTHWICK. 


221 


judgment  against  a  patient^  before  a  justice 
of  the  peace,  in  favor  of  a  physician  for 
his  services,  is  a  bar  to  the  prosecution  of  a 
suit  for  malpractice  against  the  physician 
by  the  patient,  even  though  no  defense  of 
malpractice  or  any  attempt  to  set  off  or 
rKoup  damages  on  that  account  was  made 
at  the  trial.  This  was  held  in  Bellinger 
T.  Craigue,  31  Barb.  534,  and  Gates  v. 
Preston,  41  X.  Y.  113,  and  has  been  f^- 
loved  by  the  courts  of  that  state  in  later 
cases.  The  courts  of  some  other  states  have 
followed  the  New  York  cases,  but  the  ma- 
jority of  other  courts  have  only  partially 
followed  the  New  York  courts.  Bigelow  on 
Estoppel,  Van  Fleet  on  Former  Adjudica- 
tion, and  Black  on  Judgments  repudiate  the 
New  York  rule,  while  Herman  on  Estoppel 
supports  it.  A  number  of  both  lines  of 
authorities  will  be  found  in  the  decisions 
cited  and  reviewed  by  the  supreme  court 
of  Tennessee  in  Sale  v.  Eichberg,  105  Tenn. 
-^33.  52  L.R.A.  894,  59  S.  W.  1020.  Most, 
if  not  all,  the  reported  cases  to  which  our 
attention  has  been  called  follow  the  New 
York  decisions  to  the  extent  of  holding 
that  a  judgment  before  a  justice  of  the 
p>iaee  is  a  bar  to  the  prosecution  of  a  mal- 
practice suit  only  when  the  defendant  in 
the  suit  before  the  justice  of  the  peace  ap- 
pears at  the  trial  and  interposes  the  defense 
of  malpractice. 

This  court  held  in  Howell  v.  Goodrich, 
69  111.  556,  that  a  judgment  in  favor  of  a 
doctor  before  a  justice  of  the  peace,  where 
the  defendant  appeared  and  interposed  the 
defense  of  malpractice,  was  a  bar  to  the 
prosecution  of  a  suit  against  the  doctor  for 
malpractice;  and  it  would  seem  from  the 
fact  that  a  justice  of  the  peace  in  this  state 
has  no  jurisdiction  to  entertain  an  action 
for  malpractice,  a  party  having  pending  or 
«'ntemplating  bringing  such  a  suit  in  a 
•Durt  having  jurisdiction  to  try  and  de- 
termine it  could  not  be  compelled  to  defend 
the  suit  by  the  physician  before  the  justice 
of  the  peace,  or  be  barred  from  prosecuting 
liis  suit  for  malpractice.  The  inconvenience, 
f  not  injustice,  or  requiring  the  purty  to 
<iefend  against  a  judgment  in  the  justice's 
fourt  was  referred  to  in  Ressequie  v.  Byers, 
52  Wis.  650,  38  Am.  Rep.  775,  9  N.  W.  779, 
^me  the  court  said:  "If  the  plaintiff 
^ere  compelled  to  make  his  defense  in  the 
justice's  court  that  the  professional  services 
^ere  of  no  value  and  that  he  had  been  in- 
jured by  the  defendant's  negligence,  then 
it  would  follow  that  he  must  either  split 
up  his  demand,  so  that  there  might  be  two 
sait*,  instead  of  one,  upon  it,  or  content 
himijclf  with  merely  defeating  the  claim  for 
wrrices.  or  limit  his  damages  to  $200, — the 
extent  of  the  jurisdiction  of  the  justice, 
^e  arn  not  inclined  to  adopt  a  rule  which 
«L.R.A.(N.S.) 


would  lead  to  any  such  inconvenient  conse- 
quences." 

Defendant  in  error  contends  that  there 
was  a  defense  made  before  the  justice  of 
the  peace  in  the  suit  brought  by  him  to  re- 
cover for  his  services.  We  do  not  think 
the  stipulation  and  testimony  relied  upon 
support  this  contention.  Plaintiff  in  error 
did  not  appear  at  the  trial,  but  her  hus- 
band, who  was  sued  jointly  with  her,  was 
present  and  was  accompanied  by  counsel. 
Defendant  in  error,  as  shown  by  the  stipu* 
lation,  testified  in  support  of  his  claim, 
and  counsel  who  was  present  with  the  hus- 
band of  plaintiff  in  error  inquired  of  defend- 
ant in  error  what  instruments  he  used  and 
what  use  he  made  of  them.  The  husband 
of  plaintiff  in  error  testified  on  the  trial 
of  this  case  that  he,  with  counsel,  was 
present  before  the  justice  of  the  peace;  that 
counsel  asked  defendant  in  error  the  ques- 
tions stated  in  the  stipulation,  and  counsel 
said  to  the  justice  of  the  peace  plaintiff  in 
error's  husband  did  not  deny  owing  the 
doctor  the  bill.  Clearly  this  does  not  show 
that  any  defense  was  interposed  or  any 
attempt  made  to  prevent  a  judgment  being 
rendered.  The  question  might  well  have 
been,  and  to  all  appearances  was,  asked  by 
counsel  to  acquire  information  that  might 
be  of  advantage  to  him  in  the  prosecution 
of  the  malpractice  suit.  The  mere  presence 
of  the  husband  of  plaintiff  in  error  and 
counsel  before  the  justice  of  the  peace,  with- 
out any  attempt  to  interpose  any  defense 
whatever,  was  not  a  bar  to  the  prosecution 
of  the  malpractice  suit  by  plaintiff  in  error, 
and  Howell  v.  Goodrich,  supra,  is  not  ap- 
plicable. 

Inasmuch  as  the  Appellate  Court  did  not 
consider  the  merits  of  the  case,  the  judg- 
ment of  that  court  will  be  reversed,  and 
the  cause  remanded  to  it,  with  directions 
to  consider  the  case  on  its  merits. 

Reversed  and  remanded,  with  directions. 

Cooke,  J.,  dissents. 

Petition  for  rehearing  denied  #une  4, 
1913. 


INDIANA  SUPREME   COURT. 

FRANCIS  W.  ACKERMAN,  Appt., 

V. 

LAWRENCE  FICHTER,  Exr.,  etc.,  of  Eliza- 
beth Ackerman,  Deceased,  et  al. 

(—  Ind.  — ,  101  N.  E.  493.) 

Trnst  ~  competency  of  trustees  ~  lack 
of  Incorporation. 

1.  Trustees  of  a  charitable  trusts  are  not 
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rendered  incapable  of  taking  because  tb«y 
do  not  represent  an  incorporated  body. 

Same  ^  exclusion    of    jurisdiction    of 
court  ^  effect. 

2.  That  a  testator  places  property  under 
the  control  of  trustees,  free  from  the  juris- 
didtion  of  the  probate  court,  does  not  in- 
validate the  trust  if  the  public  at  large 
has  no  interest  in  it  and  it  does  not  violate 
public  policy. 

Charity  —  trust  for  tuition  —  validity. 

.  3.  A  devise  to  trustees  of  a  fund  the  in- 
come of  which  shall  be  applied  to  payment 
of  tuition  in  a  parish  school  of  an  unincor- 
porated religious  denomination  is  valid. 

Will  —  provision  contrary  to  statute  — 
effect. 

4.  A  will  is  not  invalidated  because  of 
provisions  that  the  trustees  of  the  fund 
created  for  benevolent  purposes  need  not 
report  to  the  court,  contrary  to  provisions 
of  the  statute,  although  the  provision  q,^ 
to  report  must  give  way  to  the  statute. 

Charity  —  bequest  for  masses  ~  validity. 

5.  A  bequest  of  a  fund  to  be  used  for 
masses  for  the  repose  of  all  poor  souls  is 
a  valid  charitable  trust  under  a  Constitu- 
tion forbidding  interference  with  the  rights 
of  conscience. 

Same  — power  to  enforce. 

6.  Courts  may  enforce  a  trust  devoting 
a  definite  sum  to  be  expended  annually  for 
masses  for  the  repose  of  all  poor  souls. 


Same  —  beneflciaries  to  enforce  —  com- 
petency. 

7.  Since  a  trust  for  masses  for  the  repose 
of  all  poor  souls  is  for  the  benefit  of  both 
living  and  dead,  living  persons  have  an  in- 
terest in  its  enforcement  both  for  them- 
selves and  as  kindred  of  the  dead,  so  that 
the  trust  will  not  fail  for  lack  of  beneficia- 
ries competent  to  enforce  or  invoke  its  en- 
forcement. 

(April  15,  1913.) 

APPEAL  by  plain tiif  from  a  judgment  of 
the  Circuit  Court  for  Decatur  County 
in  an  action  brought  to  set  aside  the  will 
of  Elizabeth  Ackerman,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  K.  Ewlng,  Frank  Hamilton , 
and  Oscar  R.  Ewing,  for  appellant: 

If  the  will  proves  invalid,  or  is  invalid 
on  its  face,  the  plaintiff  should  recover  all 
the  property. 

Grimes  v.  Harmon,  35  Ind.  198,  9  Am. 
Rep.  690;  Adams  v.  Perry,  43  N.  Y.  487; 
Holmes  v.  Walter,  118  Wis.  409,  62  L.R.A. 
986,  95  N.  W.  380. 

To  constitute  a  charitable  use  it  is  es- 
sential to  its  validity  that  there  should  be 
a  donor,  a  trustee  competent  to  take,  a  use 
restricted  to  a  charitable  purpose,  and  a 
definite   beneficiary. 


Note.  —  Who    may    enforce    trust    for 

tnaases. 

There  is  a  considerable  difference  of  opin- 
ion as  to  whether  a  bequest  for  masses  is 
good.  See  notes 'in  25  L.R.A.  360,  arid  40 
L.R.A.  717,  on  validity  of  bequest  for 
masses;  also  Re  Kavanaugh,  28  L.R.A. 
(N.S.)  470.  And  see  also  notes  in  14  L.R.A. 
(N.S.)  96,  and  37  L.R.A.(N.S.)  1006,  as  to 
enforcement  of  general  bequest  for  masses. 

"One  class  of  cases,"  says  the  court  in 
Sherman  v.  Baker,  20  R.  I.  446,  40  L.R.A. 
717,  40  Atl.  11,  "holds  that  they  are  good 
as  charitable  trusts,  being  for  religious 
services.  Another  class  holds  that  they  arc 
private  trusts  which  are  void  because  there 
is  no  living  beneficiary  to  enforce  the  trust. 
A  third  ftclass  holds  that  they  are  good  os 
outright  gifts  for  a  specified  legal  object." 

Where  the  bequest  is  considered  as  an 
absolute  gift,  or  as  one  conditioned  upon 
the  saying  of  masses  (Re  Zimmerman,  22 
Misc.  411,  40  N.  Y.  Supp.  395),  or  where 
it  is  regarded  as  creating  ai  private  trust 
which  is  void  for  want  of  a  living  bene- 
ficiary (as  in  Festorazzi  v.  St.  Joseph's 
Catholic  Church,  104  Ala.  327,  25  L.R.A. 
360,  53  Am.  St.  Rep.  48,  18  So.  394;  Mc- 
Hugh  V.  McColc,  07  Wis.  166,  40  L.R.A. 
724,  65  Am.  St.  Rep.  106,  72  N.  W.  631, 
and  Holland  v.  Alcock,  108  N.  Y.  312,  2 
Am.  St.  Rep.  420,  16  N.  E.  306)  the  ques- 
tion under  consideration  of  course  cannot 
arise. 

Research  has  failed  to  disclose  the  exist- 
46  L.R.A.(N.S.) 


ence  of  any  direct  authority  on  the  ques- 
tion. 

In  Festorazzi  v.  St.  Joseph's  Catholic 
Church,  104  Ala.  327,  26  L.R~A.  360,  53  Am. 
St.  Rep.  48,  18  So.  394,  where  a  bequest  to 
a  church,  "to  be  used  in  solemn  masses  for 
the  repose  of  my  soul"  was  held  to  be  in- 
valid as  a  private  trust  for  the  want  of  a 
living  beneficiary,  it  was  said:  "Argument, 
is  unnecessary  to  show  tliat  there  is  no 
imaginable  being  possessing  power  to  en- 
force the  use  declared  in  this  bequest.  The 
executor  cannot  do  it,  for  he  succeeds  only 
to  the  property  rights  of  the  testator.  His 
powers  and  functions  do  not,  and  cannot 
extend  to  the  well  being  of  the  soul  of  his 
testator.  As  said  by  appellant'o  counsel, 
'If  the  church  should  receive  this  bequest 
and  apply  it  to  paying  its  debts,  repairing; 
its  building,  supporting  its  priests,  and 
paying  the  expenses  of  their  ceremonies, 
the  purpose  of  the  bequest  would  be  clearly 
violated.  But  what  living  person  is  au- 
thorized to  call  the  trustee  to  an  account 
for  the  misuse  of  the  fund? 

In  Moran  v.  Moran,  104  Iowa,  216,  39 
L.R.A.  204,  65  Am.  St.  Rep.  443,  73  N.  W. 
617,  where  a  bequest  to  a  pastor  of  a  speci- 
fied church  "that  masses  may  be  said  for 
me"  was  held  to  create  a  valid  pri'^ate 
trust,  even  though  there  was  no  living^ 
beneficiary,  the  Festorazzi  Case  is  distin- 
guished upon  the  ground  that  in  the  be- 
quest therein  involved  the  trustee  was  the 
church,  the  court  saying:  "That  is  not 
true  of  this  case.  The  priest  of  the  church 
designated,  at  a  specified  time,  is  made  the 
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Grimes  v.  Harmon,  36  Ind.  198,  9  Am. 
Rep.  690;  27  Am.  &  Eng.  Enc.  Law,  23; 
Arres  v.  Methodist  Episcopal  Church,  3 
Sandf.  351. 

An  illegal  trust  is  one  that  is  contrary 
to  public  policy  or  in  contravention  of  some 
public  statute. 

27  Am.  k  Eng.  Enc.  Law,  7 ;  Tiffany  &  B. 
Tr.  §  24;  Flint,  Tr.  §  76;  Hill,  Trustees, 
§  45;  1  Perry,  Tr.  §  94;  39  Cyc.  32. 

The  will  contravenes  the  following  public 
statutes,  and  is  therefore  \oid.. 

Rev.  Stat.   1908,   §§   4032-4039. 

This  will  attempts  to  deprive  the  plaintiff 
of  his  property  and  inheritance  without 
doe  process  of  law. 

8  Cyc.   1082,  notes. 

It  is  not  within  the  power  of  individuals 
or  corporations  to  create  judicial  tribunals 
to  settle  controversies. 

Baupr  v.  Samson  Lodge,  K.  P.  102  Ind. 
■2S9.  1  N.  E.  571. 

The  will  in  the  case  at  har  provides  not 
only  for  a  sale  without  notice,  hut  without 
petition,  order  of  court,  bond,  appraisement, 
without  report  or  confirmation.  This  is 
eertainly  without  due  process  of  law. 

Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed. 
m,  14  Sup.  Ct.  Rep.  1108;  Stewart  v. 
PoIk  County,  30  Iowa,  28,  1  Am.  Rep.  238 ; 
8an  Jose  Ranch  Co.  ▼.  San  Jose  Land  & 


Water  Co.  126  CaL  322,  68  Pac.  824;  Pen- 
noyer  v.  Xeff,  95  U.  S.  714,  24  L.  ed.  665; 
Gibson  v.  Mason,  5  Nev.  302;  Re  Curry,  1 
N.  Y.  Civ.  Proc.  Rep.  326;  Backus  v.  Ship- 
herd,  11  Wend.  629. 

The  will  in  question  is  not  in  harmony 
with  public  policy  in  this  state,  in  provid- 
ing for  a  parochial  school. 

Gilman  v.  Hamilton,  16  111.  225. 

Messrs.  Tremain  &  Turner,  Osborn  & 
Harding,  and  Bennett  &  Davidson,  for 
appellees : 

The  trust  created  by  the  will  of  Elizabeth 
Ackerman  is  a  charitable  use,  and  is  not 
void    for    uncertainty    and    indefiniteness. 

1  Beach,  Trusts  &  Trustees,  §  313;  6 
Cyc.  910;  Franklin  v.  Armfield,  2  Sneed, 
306;  Gass  v.  Ross,  3  Sneed,  2tl;  Cobb  v. 
Denton,  6  Baxt.  235;  Frierson  v.  General 
Assembly,  7  Heisk.  683;  Dickson  v.  Mont- 
gomery, 1  Swan,  348;  Missouri  Historical 
Soc.  V.  Academy  of  Science,  94  Mo.  459,  8 
S.  W.  346;  Harrington  v.  Pier,  105  Wis. 
486,  60  L.R.A.  307,  76  Am.  St.  Rep.  922, 
82  N.  W.  345 ;  Jackson  v.  Phillips,  14  Allen, 
539;  Hoeffer  v.  Clogan,  171  111.  462,  40 
L.R.A.  730,  63  Am.  St.  Rep.  241,  49  N.  E. 
527;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  894: 
Hadley  v.  Forsee,  203  Mo.  418,  14  L.R.A. 
(N.S.)   49,  101  S.  W.  69. 

Charitable  trusts  are  not  within  the  rule 


person  to  execute  the  trust;  and  when  he 
ueepts  the  money  he  becomes  responsible 
to  the  court  for  the  proper  discharge  of 
Ms  duties  as  trustee." 

In  Holland  v.  Alcock,  108  N.  Y.  312,  2 
Am.  St.  Rep.  420,  16  N.  E.  305,  where  the 
tf^tiitor  gave  his  residuary  estate  to  his 
executors  **to  be  applied  by  them  for  the 
purpose  of  havin?  prayers  offered  in  a 
Roman  Catholic  Church,  to  be  by  them  se- 
lected, for  the  repose  of  my  soul  and  the 
^uls  of  my  family,  and  also  the  souls  of 
all  others  who  may  be  in  Purgatory,"  the 
court  said:  'There  is  no  beneficiary  in 
fiistence  or  to  come  into  existence  who  is 
iiiterested  in  or  can  demand  the  execution 
of  the  trust.  No  defined  or  ascertainable 
living  person  has,  or  ever  can  have,  any 
temporal  interest  in  its  performance;  nor 
U  any  incorporate  church  designated  so  as 
to. entitle  it  to  claim  any  portion  of  the 
fund." 

In  Gilman  v.  McArdle,  65  How.  Pr.  330, 
12  Abb.  N.  C.  414,  in  discussing  the  valid- 
ity of  a  trust  to  have  masses  said  for  the 
repose  of  the  souls  of  the  creator  of  the 
trnst  and  her  husband,  it  was  said:  "In 
the  case  at  bar  the  beneficiaries  are  both 
dead  and  beyond  the  reach  of  human  law. 
Their  souls  are  intended  as  the  beneficiaries, 
Mid  the  money  is  to  be  expended  for  masses 
for  the  repose  of  their  souls.  But  the  soul 
of  one  who  has  departed  this  life  is  in- 
capable of  taking  an  interest  in  the  prop- 
^y  left  behind,  nor  is  it  in  any  sense  sub- 
jeet  to  the  jurisdiction  of  any  legal  tribu- 


nal.  A  court  of  equity  protects  the  rights 
of  the  living.  It  cannot  extend  its  juris- 
diction to  beings  which  cannot  be  appre- 
hended within  the  boundaries  of  the  realm." 

The  foregoing  case  was  carried  to  the 
court  of  appeals,  which,  after  remarking 
that  the  conclusion  of  the  court  below,  that 
a  valid  trust  was  not  established  as  to  the 
surplus  to  be  applied  to  masses,  for  the 
want  of  a  beneficiary  who  could  enforce  it, 
admits  of  much  discussion,  declined  to  de- 
cide the  question;  basing  its  decision  that 
the  holder  of  the  fund  was  entitled  to  .re- 
tain it  on  the  ground  that  the  transaction 
amounted  to  a  contract  to  pay  a  sum  of 
money  to  the  defendant  on  nis  agreement 
to  expend  an  equivalent  sum  in  procuring 
the  solemni2Eation  of  masses;  that  this  con- 
tract was  valid;  and  that  the  representa- 
tives of  the  wife  had  no  right  of  action  ex- 
cept in  case  of  a  breach  of  the  contract  by 
the  defendant.  Whether  the  representatives 
of  the  husband  had  any  right  of  action  in 
any  event,  the  court  found  unnecessary  to 
determine.  99  N.  Y.  461,  52  Am.  Rep.  41, 
2  N.  E.  464. 

But  in  Coleman  v.  O'Leary,  114  Ky.  388, 
70  S.  W.  1068,  the  court,  in  sustaining  the 
provision  of  a  will  directing  the  executor 
to  expend  the  sum  of  $1,000  for  masses  for 
the  repose  of  the  souls  of  testator  and  his 
mother  and  aunts,  said  that  they  did  not 
see  any  reason  why  the  application  of  the 
fund  to  the  designated  purpose  might  not  be 
enforced  by  the  courts  upon  the  application 
of  the  heir.  £.  S.  O. 
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against  perpetuities,  nor  are  they  within 
the  scope  of  statutory  or  constitutional  pro- 
visions against  such  perpetuities. 

Ould  V.  Washington  Hospital,  95  U.  S. 
303,  24  L.  ed.  450;  2  Perry,  Tr.  6th  ed. 
§  687;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  902: 
People  ex  rel.  EUert  v.  Cogswell,  113  Cal. 
129,  35  L.R.A.  269,  45  Pac.  270;  Phillips 
V.  Heldt,  33  Ind.  App.  388,  71  N.  E.  520; 
Richmond  v.  Davis,  103  Ind.  449,  3  N.  E. 
130;  2  Beach,  Trusts  &  Trustees,  §  351; 
Clayton  v.  Hallett,  30  Colo.  231,  69  L.R.A. 
407,  97  Am.  St.  Rep.  117,  70  Pac.  429; 
Coleman  v.  OXeary,  114  Ky.  388,  70  S.  W. 
1068;  Hopkins  v.  Grimshaw,  166  U.  S.  342, 
41  L.  ed.  739,  17  Sup.  Ct.  Rep.  401;  Wil- 
liams v.  Williams,  8  N.  Y.  525;  1  Perry, 
Tr.  8th  ed.*§  66. 

Indefiniteness  as  to  the  beneficiaries  is 
a  necessary  characteristic  of  a  charitable 
trust. 

Perry,  Tr.  5th  ed.  §  687;  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  005;  Ould  v.  Washington 
Hospital,  95  U.  S.  303,  24  L.  ed.  450; 
Coleman  v.  O'Leary,  114  Ky.  388,  70  S. 
W.  1068;  Harrington  v.  Pier,  105  Wis. 
485,  50  L.R.A.  307,  76  Am.  St.  Rep.  922, 
82  N.  W.  345;  St.  James  Orphan  Asylum 
v.  Shelby,  60  Neb.  796,  83  Am.  St.  *Rep. 
564,  84  N.  W.  273. 

A  bequest  of  the  residue  of  an  estate 
to  be  "divided  among  such  benevolent, 
charitable,  and  religious  institutions  and 
associations  as  shall  be  selected  by  my 
executors,"    is    not    void    for    uncertainty. 

Re  Murphy,  184  Pa.  310,  63  Am.  St. 
Rep.  802,  39  Atl.  70. 

It  is  not  necessary,  in  order  to  constitute 
a  good  charitable  devise,  that  the  benefi- 
ciary be  in  esse  and  capable  of  coming  into 
a  court  of  equity  to  enforce  the  trust. 

Tappan  v.  Deblois,  45  Me.  122;  Haines 
v.  Allen,  78  IjiA  100,  41  Am.  Rep.  555; 
White  Lick  v.  White  Lick,  89  Ind.  136; 
5  Am.  &  Eng.  Enc.  Law,  2d  ed.  933;  Re 
Graves,  242  111.  23,  24  L.R.A.(N.S.)  283, 
134  Am.  St.  Rep.  302,  89  N.  E.  672,  17 
Ann.  Cas.  137;  Strong's  Appeal,  68  Conn. 
527,  37  Atl.  395;  Ex  parte  Lindley,  32  Ind. 
367;  St.  James  Orphan  Asylum  v.  Shelby, 
60  Neb.  796,  83  Am.  St.  Rep.  554,  84  N.  W. 
273. 

Trusts  for  the  promotion  of  education 
are  charitable  in  a  legal  sense,  and  highly 
favored. 

5  Am.  A  Eng.  Enc.  Law,  2d  ed.  920; 
Clayton  v.  Hallett,  30  Colo.  231,  59  L.R.A. 
407,  97  Am.  St.  Rep.  117,  70  Pac.  429; 
Perry,  Tr.  5th  ed.  687;  1  Beach,  Trusts  & 
Trustees,  315;  Coleman  v.  O'Leary,  114 
Ky.  388,  70  S.  W.  1068;  Almy  v.  Jones.  17 
R.'  L  270,  12  L.R.A.  414,  21  Atl.  016; 
Russell  v.  Allen,  107  U.  S.  172,  27  L.  cd. 
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400,  2  Sup.  Ct.  Rep.  327 ;  Barker  v.  Peters- 
burg, 41  Ind.  App.  447,  82  N.  E.  996. 

A  gift  to  a  school  is  no  less  a  public 
charity  because  the  school  exists  for  the 
benefit  of  a  restricted  class  of  persons. 

6  Cyc.  944 ;  Meeting  Street  Baptist  Soc.  v. 
Hail,   8   R.   I.   234;    Dye  v.   Beaver   Creek 
Church,  48  S.  C.  444,  59  Am.  St.  Rep.  724, 
26  S.  E.  717;  McDonald  v.  Shaw,  81  Ark. 
235,  98  S.  W.  952 ;  2  Perry,  Tr.  §  734 ;  Han- 
son V.  Little  Sisters  of  Poor,  79  Md.  434,  32 
L.R.A.    293,.  32    Atl.    1062;    Re    Stickney 
(Congregation  Church  Bldg.  Soc.  v.  Ever- 
itt)   85  Md.  79,  36  L.RA.  693,  60  Am.  St. 
Rep.  308,  36  Atl.  654;  Ex  parte  Lindley,  32 
hid.   367;    Craig  v.   Secrist,   64  Ind.   420; 
Barker   v.   Petersburg,   41   Ind.   App.   447, 
82  N.  E.  996;  Curling  v.  Curling,  8  Dana, 
38,  33  Am.  Dec.  475;  Skinner  y.  Harrison 
Twp.  116  Ind.  139,  2  L.R.A.  137,  18  N.  E, 
529;    Mclntire   v.   Zanesville,   17   Ohio   St. 
352;    Lagrange  County  v.  Rogers,  55   Ind. 
297;    Erskine  v.  Whitehead,  84  Ind.   357; 
Richardson   v.   E8se.x  Institute,  208  Mass. 
311,  94  N.  E.  262,  21  Ann.  Cas.  1168;  Mil- 
ler V.  Teachout,  24  Ohio  St.  526;  Hinckley 
v.   Thatcher,   139  Mass.  477,  62  Am.   Rep. 
719,  1  N.  E.  840;  Tudor,  Charitable  Trusts, 
3d  ed.  §  6;  Staines  v.  Burton,  17  Utah,  331, 
70  Am.  St.  Rep.  788,  53  Pac.  1015;  Wood 
V.  Fourth  Baptist  Church,  26  R.  I.  594,  61 
Atl.  279;   Biscoe  v.  Thweatt,  74  Ark.  645, 
86  S.  W.  432,  4  Ann.  Cas.  1136. 

A  bequest  for  tlie  saying  of  masses  is 
valid. 

Hoeffer  v.  Clogan,  171  111.  462,  40  L.R.A. 
730,  63  Am.  St.  Rep.  241,  49  N.  E.  627; 
Re  Schouler,  134  Mass.  426;  Coleman  v. 
0*Leary,  114  Ky.  388,  70  S.  W.  1068;  Tu- 
dor, Charitable  Trusts,  3d  ed.  §  6;  Kav- 
anaugh's  Will,  143  Wis.  90,  28  L.R.A.(N.S.) 
470,  126  X.  W.  672;  Moran  v.  Moran,  104 
Iowa,  210,  39  L.R.A.  204,  65  Am.  St.  Rep, 
443,  73  N.  W.  617:  Harrison  v.  Brophy,  59 
Kan.  1,  40  L.R.A.  721,  51  Pac.  883:  Web- 
ster  V.  Sughrow,  69  N.  H.  380,  48  L.R.A. 
100,  45  Atl.  139:  Jackson  v.  Phillips,  14 
Allen,  539;  Hoeffer  v.  Clogan,  171  ill.  462, 
40  L.R.A.  730,  63  Am.  St.  Rep.  241,  49 
N.  E.  527;  Coleman  v.  O'Leary,  114  Ky, 
388,  70  S.  W.  1068;  5  Am.  &  Eng.  Ene. 
Law,  2d  ed.  927;  1  Beach,  Trusts  &  Trus- 
tees.  §§  345,  348;  O'DonnelPs  Estate,  209 
Pa.  63,  58  Atl.  120;  Kerrigan  v.  Tabb,  — 
N.  J.  Eq.  — ,  39  Atl.  701. 

Myers,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellant,  the  adopted  son  of  Elizabeth 
.'\ckerman,  deceased,  instituted  this  action 
by  next  friend  against  the  rector,  Fichter, 
executor,  and  the  parish  council  of  St. 
Clary's  Catholic  Church  of  the  city  of 
Greonsburgh,   Indiana,   trustees,  under  the 
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will  of  Elizabeth  Ackerman,  by  a  complaint 
in  two  paragraphs.  The  first  paragraph 
alleged  the  undue  execution  of  the  will  and 
aaked  that  it  be  declared  null  and  void.  It 
was  held  sufficient  on  demurrer,  as  to 
which  ruling  no  question  is  presented  here. 
The  second  paragraph,  which  was  an 
amended  one,  sets  out  appellant's  relation 
to  the  decedent,  the  admission  of  the  will 
to  probate,  the  will  itself,  the  objections 
thereto,  and  asks  that  it  be  construed  and 
be  declared  null  and  void  and  of  no  effect. 
Joint  and  several  demurrers  were  sustained 
to  this  paragraph,  and  the  rulings  thereon 
are  assigned  as  error  on  appeal. 
The  will  provides: 

In  Item  1,  for  the  payment  of  all  Just 
debts,  and  that  only  so  much  of  the  tes- 
tatrix* real  estate,  after  exhausting  the  per- 
sonal estate,  as  is  necessary,  shall  be  sold 
by  the  executor  without  order  of  court,  to 
pay  debts. 

"Item  2.  I  give,  devise,  and  bequeath  to 
the  trustees  hereinafter  designated,  all  other 
property    of    every    kind    and    description 
owned   by  me  at  my  death,  after  paying 
my  debts  as  directed  in  Item  1,  in  trust, 
for  the   benefit,  maintenance,  and  support 
of  the   Parochial   School   of   Saint   Mary's 
Roman    Catholic    Church   at   said    city   of 
Greensburgh,  and  I  direct  that  two  thirds 
of  the   rents,   profits,   and   income   of   said 
bequest  shall  be  applied  to  the  payment  of 
tuition   in  said  school;   that  one  third  be 
used  for  masses  every  year,  for  the  repose 
of  all  p()or  souls,  and  the  principal  of  said 
bequest  shall  alw^ays  be  kept  separate  and 
apart    for   the    purposes   herein   expressed. 
*Ttem  3.  I  hereby  appoint  and  designate 
Reverend    Lawrence    Fichter,    rector,    and 
[four  persons,  naming  them]   parish  coun- 
eilors  of  said  Saint  Mary's  Catholic  Church 
of  said  city  of  Greensburgh,  and  their  suc- 
cessors in  office  in  said  church  as  such  rec- 
tor   and     parish     councilors,     respectively 
trustees,  to  receive,   hold,   and   manage   in 
trust  the  property  devised  and  bequeathed 
in  item  2  above,  for  the  benefit,  support, 
and  maintenance  of  said  school.    Said  trus- 
tees shall   receive,   hold,   and  control   said 
property   in  trust  for  the  purposes   speci- 
fied above,  and  may  sell  said  property,  and 
if  any  part  thereof   shall  be   real   estate, 
they  shall  have  full  power  to  sell  the  same 
without  notice,  at  public  or  private  sale, 
as  they  deem  best,  and  may  sell  and  convey 
the   same    without    any    appraisement,    or 
bond  or  authority  or  order  of  any  court  or 
report  or  approval  of  said  sale;   and  said 
trustees  shall  invest  all  money,  or  proceeds 
of  property  devised  herein,  in  bonds  of  the 
United  States  of  any  state  therein,  of  any 
county,  city,  or  town  in  the  state  of  Indi- 
ana»  or   in   first   mortgage   on  real   estate 
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in  the  state  of  Indiana;  and  said  trustees 
shall  manage  said  funds  for  the  best  inter- 
est thereof,  that  it  may  yield  the  best 
income  consistent  with  a  safe  investment 
thereof.  When  any  one  of  the  persons 
named  above  as  trustee  shall  die,  or  cease 
to  hold  the  Qfficial  position  in  said  Saint 
Mary's  Church  now  held  by  such  person 
as  aforesaid,  then  such  person  shall  cease 
to  be  a  trustee  herein,  or  act  as  trustee 
herein,  and  he  shall  be  succeeded  as  trustee 
hereinunder,  by  the  person  who  shall  be 
chosen  or  elected  by  the  proper  church  au- 
thority to  fill  the  official  place  in  Saint 
Mary's  Church  vacated  as  aforesaid;  and 
the  person  so  chosen,  or  elected,  shall  have 
the  same  powers  and  duties  as  trustee 
herein,  as  each  of  the  persons  named  above 
as  trustee.  It  being  my  intention  and 
desire  that  the  same  persons  shall  be  and 
act  as  trustees  hereunder,  as  shall  man- 
age the  business  affairs  of  said  Saint 
Mary's  Church.  If  at  any  time  there  shall 
be  a  failure  of  trustees  under  this  will, 
and  it  shall  be  the  duty  of  any  court  to 
appoint  such  trustees,  then  I  request  and 
direct  that  the  court  having  jurisdiction 
of  this  trust,  shall  appoint  as  such  trustees 
the  rector  and  parish  councilors  of  said 
Saint  Mary's  Catholic  Church  of  Gretos- 
burgh.  The  trustees  hereunder  shall  not  be 
required  to  give  any  bond  for  the  perform- 
ance of  their  duties  as  such  trustees,  nor 
shall  they  be  requested  to  report  to  any 
court,  but  they  shall  transact  no  business, 
except  by  three-fourths  vote  of  all  trus- 
tees aforesaid,  and  shall  annually  make 
repdrt  of  said  trust,  and  any  funds  or 
property  thereof  in  their  hands  as  such 
trustees,  to  the  congregation  of  said  Saint 
Mary's  Church  (Roman  Catholic),  provid- 
ed, that  at  any  time  upon  the  petition  of 
ten  persons,  who  are  members  of  said  Saint 
Mary's  Roman  Catholic  Church  and  heads 
of  families  therein,  said  trustees  may  be 
required  to  report  to  the  court  having  ju- 
risdiction thereof,  fully  and  specifically  un- 
der oath,  the  condition  of  said  trust,  and 
if  said  report  be  found  correct  and  ap- 
proved by  the  court,  such  petitioners  shall 
be  liable  for  all  costs.  Trustees  appointed 
or  acting  hereunder  shall  not  receive  any 
compensation  for  their  services  as  such 
trustees. 

"Item  4.  If  any  time  the  Roman  Cath- 
olic Church  shall  cease  to  maintain  a  par- 
ish school  at  said  church,  at  said  city  of 
Greensburgh,  then  in  that  case  said  funds 
shall  be  held  in  trust  for,  and  managed  as 
hereinbefore  directed  by  the  trustees  above 
designated,*  but  said  request  shall  be  held 
in  trust  for,  and  the  interest  or  income 
thereof  shall  be  applied  by   said  trustees 
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to,  the  general  support  and  maintenance  of 
said  Saint  Mary's  Roman  Catholic  Church. 

''Item  5.  When  Saint  Mary's  Roman 
Catholic  Churcn  of  Greensburgh  shall 
cease  to  exist  as  a  congregation  or  organi- 
zation of  the  Roman  Catholic  Church  of 
Greensburgh,  Indiana,  I  direct  that  the 
property  given,  devised,  and  bequeathed 
as  aforesaid,  and  all  the  income,  rents,  and 
profits  thereof  then  held  by  said  trustees 
under  this  will,  shall  be  paid,  transferred, 
and  delivered  to  the  bishop  of  the  Diocese 
Indianapolis,  of  the  Roman  Catholic 
Church,  or  if  the  city  of  Greensburgh  be 
not  a  part  of  that  diocese,  to  the  bishop  of 
the  Dioceses  of  the  Roman  Catholic  Church 
of  which  the  city  of  Greensburgh  shall 
be  a  part,  for  the  support  of  the  Roman 
Catholic  Church." 

The  questions  raised  by  the  complaint 
are:  ''That  said  will  is  illegal,  against 
public  policy,  and  in  violation  of  the  stat- 
utes of  the  state  of  Indiana,  both  civil  and 
criminal,  in  this,  to  wit:  That  the  terms 
of  said  will  violate  the  Revised  Statutes  of 
the  state  of  Indiana  of  1908,  from  §  4031 
to  §  4040,  inclusive.  That  the  same  is  in 
direct  violation  of  §  3173  of  said  statutes 
affixing  a  penalty  for  such  violation.  That 
said  will,  if  enforced,  would  and  will  abro- 
gate and  abolish  the  jurisdiction  of  the 
circuit  court  over  decedent's  estates.  That 
said  will  is  against  public  policy,  for  the 
reason  that  the  Catholic  Church  and  the 
school  therein  named  neither  have  any  cor- 
porate existence,  neither  can  they  contract 
nor  be  contracted  with,  sue  or  be  sued,  and 
neither  could  be  held  accountable  to  any 
court  for  violation  of  any  laws  of  the 
state  of  Indiana:  and  there  is  no  bene- 
ficiary living,  who  is  named  in  said  will, 
having  a  legal  capacity  to  enforce  the  exe- 
cution of  the  trust.  That  said  parochial 
school  named  in  said  will  is  not  a  free 
school,  and  does  not  share  in  public  school 
funds,  but  said  :  school  is  supported  by 
tuition  fees  paid  by  its  patrons,  and  is 
maintained  in  opposition  to  the  policy  of 
the  public  school  system  of  the  state  of 
Indiana,  and  the  pupils  of  such  parochial 
schools  are  not  permitted  to  attend  the  pub- 
lic schools  of  Indiana." 

An  attempt  is  made  to  interject  the 
question  of  due  process  of  law;  but  it  has 
no  place  here,  as  the  right  of  testatrix  to 
dispose  of  her  property  to  the  exclusion 
even  of  her  son  cannot  be  denied. 

The  real  question  is  whether  the  wfll  is 
void  as  being  in  violation  of  law,  and 
against  public  policy,  and  as  being  indefi- 
nite and  uncertain,  both  as  to  beneficiaries 
and  as  to  trustees,  and  whether  there  is  a 
beneficiaTy  capable  of  enforcing  the  trust. 

It  is  contended  ^hat^  since  ^he  trustees 
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are  not  representatives  of  an  incorporated 
body,  they  are  unable  to  take.  It  is  not 
necessary  that  they  be  so;  if  they  are  in 
being,  and  ascertainable,  the  trust  will  not 
fail  because  of  lack  of  corporate  eoustence. 
In  this  case  they  are  individuals,  definitely 
fixed  by  name,  and  also  as  the  rector  and 
parish  councilors,  and  they  are  capable  of 
holding  as  trustees,  and  are  vested  with 
title,  and  succession  provided  for,  and  can 
be  held  to  account  for  their  acts  as  trustees 
by  the  constituted  authorities,  with  respect 
to  property  matters.  Ramsey  v.  Hicks, 
174  Ind.  428,  30  L.RwA.(N.S.)  666,  91  N. 
E.  344,  92  N.  E.  164;  Hatfield  v.  De  Long, 
156  Ind.  207,  209,  51  L.R.A.  751,  83  Am. 
St.  ^ep.  194,  59  N.  £.  483;  Smith  y.  Pedigo, 
145  Ind.  361,  19  L.R.A.  433,  32  L.R.A.  838, 
33  N.  E.  777,  44  N.  E.  363;  Gaff  v.  Greer, 
88  Ind.  122,  46  Am.  Rep.  449.  They  have 
the  title  of  the  res,  the  corpus,  and  its 
control,  and  therefore  have  powers  coupled 
with  an  interest.  Cooley  v.  Kelley,  —  Ind. 
App.  — ,  96  N.  E.  638;  Hadley  v.  Hadley, 
147  Ind.  423,  46  N.  E.  823;  Rowe  v.  Beck- 
ett, 30  Ind.  154,  95  Am.  Dec.  676. 

It  is  also  contended  that  the  probate 
courts  of  this  state  are  ousted  of  jurisdic- 
tion over  the  trust  and  the  decedent's  es- 
tate. This  is  true  to  a  certain  extent,  but 
it  is  not  uncommon,  and  so  long  as  the 
public  at  large  has  no  interest  in  the 
tuition  question,  and  it  is  not  in  violation 
of  public  policy,  disposition  and  control 
may  be  directed  by  the  donor  of  the  trust. 

It  is  also  contended  that  the  devise  is 
void  because  it  provides  that  sale  of  real 
estate  without  petition,  order,  appraise- 
ment, bond,  or  other  statutory  requirements 
be  made  by  the  trustees.  There  is  no  ques- 
tion as  to  this  procedure,  and  it  may  be  so 
done.     Burns's   Anno.   Stat.   1908,   §   2877. 

An  attempt  is  made  to  invoke  the  aid 
of  §§  3173  and  3174,  regarding  annual 
report  of  trustees  of  trusts  for  benevolent 
purposes,  and  that,  as  the  will  specifically 
provides  that  no  report  be  made  to  the 
court,  it  is  void,  and  under  §  3174  criminal 
in  its  efTect.  Trustees  ready,  willing  to, 
and  capable  of  taking,  and  to  execute  pow- 
ers, and  to  select  objects  of  the  trust,  and 
thus  make  them  certain,  and  apply  the 
funds  in  aid  of  the  objects  so  selected,  are 
allowable.  Rush  County  v.  Dinwiddle,  139 
Ind.  140,  37  N.  E.  795. 

If  the  trust  is  one  falling  within  the  pro- 
visions of  §§  3173  and  3174,  Burns's  Anno. 
Stat.  1908,  as  "benevolent  purposes,"  then 
the  provisions  of  the  will  would  have  to 
give  way  to  the  statute,  but  that  would 
not  affect  the  validity  of  the  will,  so  far 
as  its  provisions  refer  to  reports  by  the 
trustees.  Jones  v.  Habersham,  107  U.  S. 
174,  27  L.  ed.  401,  2  Sup.  Ct.  Rep.  336 ; 
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Philadelphift  t.  Girard,  45  Pa.  9,  84  Am. 
Dec.  470,  and  cases  there  collected;  Wil- 
liams y.  Williams,  8  N.  Y.  525,  535,  539; 
McDonogh  v.  Murdoch,  15  How.  367,  14 
L.  ed.  732;  Grand  Prairie  Seminary  v. 
Morgan,  171  111.  444,  49  N.  E.  516;  Staines 
▼.  Burton,  17  Utah,  331,  70  Am.  St.  Rep. 
788,  53  Pac.  1015;  Perry,  Trusts,  5th  ed. 
!  835. 

The  fact  that  the  heneficiary  is  a  parish 
school  of  a  certain  unincorporated  religious 
denomination,  for  tuition  purposes,  is  im- 
material in  view  of  the  fact  that  trustees 
capable  of  taking  and  holding,  and  desig- 
nating the  expenditures,  are  designated  with 
provision  for  succession,  and  the  specific 
Dbjoct  of  the  charity  named,  is  sufficient, 
although  the  beneficiaries  are  uncertain  in 
number  and  identity,  for  that  is  the  essen- 
tial feature  of  a  charitable  use,  or  public 
charity,  as  distinguished  from  a  private 
trust.  Re  Schouler,  134  Mass.  426;  Jack- 
son y.  Phillips,  14  Allen,  539;  Kavanaugh's 
Will,  143  Wis.  90,  126  N.  W.  672,  28 
L.R^.(N.S.)  470;  O'Donnell's  Estate,  209 
Pa.  63,  58  Ati:  120;  Hoeflfer  v.  Clogan,  171 
IlL  462,  40  L.R.A.  730,  63  Am.  St.  Rep. 
241,  49  N.  E.  527;  Coleman  v.  O'l^ary,  114 
Ky.  388,  70  S.  W.  1068;  Hadley  v.  Forsee, 
14  L.R.A.(N.S.)  104,  and  notes  (203  Mo. 
418,  101  S.  W.  59) ;  Cottman  v.  Grace,  3 
L.R.A.  145,  and  notes  (112  N.  Y.  299,  19 
N.  E.  839);  Perry,  Trusts,  §  687.  It  is 
sufficient  that  trustees  are  appointed 
capable  of  taking  and  ascertaining  the  ol}- 
jects,  with  power  to  effectuate  them., 
Haines  v.  Allen,  78  Ind.  100,  41  Ank  Rep. 
555;  Grand  Prairie  Seminary  v.  Morgan, 
171  111.  444,  49  N.  E.  516;  Beekman  v. 
Bonsor,  23  N.  Y.  298,  80  Am.  Dec.  269; 
Witman  v.  Lex,  17  Serg.  &  R.  88,  17  Am. 
Dec.  644. 

Some  of  the  devises  which  have  been  up- 
held are  as  follows:  To  county  commis- 
sioners of  a  certain  county  "for  the  use 
of  the  orphan  poor,  and  for  other  destitute 
persons  of  said  county."  Lagrange  County 
▼.  Sogers,  55  Ind.  297.  To  named  persons 
as  trustees  to  be  applied  "to  poor  families, 
widows,  and  orphans,  etc.,  of  Vanderburgh 
county."  Erskine  v.  Whitehead,  84  Ind. 
357.  To  a  designated  board  of  commission- 
ers "to  establish  a  home  for  the  benefit  of 
worthy  persons  who  have  no  home,  and 
orphan  boys."  Rush  County  y.  Dinwiddle, 
snpra.  "To  the  education  of  colored  chil- 
dren in  the  state  of  Indiana."  Ex  parte 
Lindley,  32  Ind.  367.  To  trustees  "for 
the  sole  relief  and  benefit  of  poor  persons, 
etc."  De  Bruler  y.  Ferguson,  54  Ind.  549. 
To  "hoards  of  commissioners  for  colored 
children  of  said  (Owen)  county."  Craig 
V.  Secrist,  54  Ind.  419.  'To  the  Beaver 
Creek  Church  (unincorporated)  for  poor 
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children  for  their  tuition."  Dya  y.  Beaver 
Creek  Church,  48  S.  C.  444,  69  Am.  St. 
Kep.  724,  26  S.  E.  717.  To  the  "vestry 
of  St.  Mary's  Church"  to  support  a  parish 
school.  Hanson  v.  Little  Sisters  of  Poor, 
79  Md.  434,  32  L.R.A.  293,  32  Atl.  1052. 
To  trustees  "for  a  poor  school  for  the  bene- 
fit of  poor  children  of  Zanesville."  Mcln- 
tire  V.  Zanesville,  17  Ohio  St.  352.  See  also 
Wood  V.  Fourth  Baptist  Church,  26  R.  L 
594,  61  Atl.  279;  Re  Stickney  (Congrega- 
tional Church  Bldg.  Soc.  v.  Everitt)  85 
Md.  79,  35  L.R.A.  693,  60  Am.  St.  Rep. 
308,  36  Atl.  654;  Richardson  v.  Essex  In- 
stitute, 208  Mass.  311,  94  N.  E.  262,  21 
Ann.  Cas.  1158;  Hinckley  v.  Thatcher,  139 
Mass.  477,  52  Am.  Rep.  719,  1  N.  E.  840; 
Miller  v.  Teachout,  24  Ohio  St.  525;  Biscoe 
v.  Thweatt,  74  Ark.  545,  86  S.  W.  432,  4 
Ann.  Cas.  1136.  It  will  thus  be  perceived 
that  in  numerous  cases  in  this  and  other 
states  devises  similar  to  the  one  in  ques- 
tion as  to  the  tuition  fund  have  been  up- 
held. 

The  question  is  more  difficult  as  to  the 
provision  for  masses.  The  language  is 
"that  one  third  [of  rents,  profits,  and  in- 
come] be  used  for  masses  every  year  for 
the  repose  of  all  poor  souls."  The  trustees 
are  the  same  as  in  case  of  the  tuition  fund, 
but  it  is  specifically  provided  that  the 
funds  shall  be  kept  separate.  The  objects 
of  the  testatrix'  solicitude  are  uncertain, 
but  it  is  of  the  essence  of  a  charitable  use 
or  charitable  trust,  as  distinguished  from 
a  private  trust,  that  the  beneficiaries  are 
indefinite,  and  uncertain,  as  to  persons  or 
number,  or  in  the  definition  of  Lord  Cam- 
den in  Jones  v.  Williams,  2  Ambl.  652,  and 
adopted  by  Chancellor  Kent  in  Coggeshall 
y.  Pelton,  7  Johns.  Ch.  294,  11  Am.  Dec. 
471,  and  by  the  Supreme  Court  of  the 
United  States,  "a  gift  to  a  general  public 
use,  which  extends  to  the  poor  as  well  as 
to  the  rich."  Russell  v.  Allen,  107  U.  S. 
167,  27  L.  ed.  399,  2  Sup.  Ct.  Rep.  327; 
Kain  v.  Gibboney,  101  U.  S.  362,  365,  25 
L.  ed.  813,  814;  Ould  v.  Washington  Hos- 
pitel,  95  U.  S.  303,  309,  24  L.  ed.  450,  451 ; 
Perin  v.  Carey,  2*  How.  465,  506,  16  L.  ed. 
701,  711;  Coleman  v.  O'Leary,  114  Ky. 
388,  70  S.  W.  1068;  Harrington  v.  Pier, 
105  Wis.  485,  50  L.R.A.  307,  76  Am.  St. 
Rep.  924,  82  N:  W.  345 ;  Pennoyer  v.  Wad- 
hams  (School  Land  Comrs.  v.  Wadhams) 
20  Or.  274,  11  L.R.A.  210,  25  Pac.  720; 
Massachusetts  Soc.  v.  Boston,  142  Mass. 
24,  27,  6  N.  E.  840;  White  v.  Ditson,  140 
Mass.  351,  54  Am.  Rep.  473,  4  N.  E.  606; 
Jackson  v.  Phillips,  14  Allen,  539;  Det- 
willer  y.  Hartman,  37  N.  J.  Eq.  347,  353. 
See  cases  collected  in  Protestant  Episcopal 
Edu.  Soc.  y.  Churchman,  80  Va.  718,  762. 

A  "mass"  is  an  act  of  public  worship,  in 
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celebration  of  the  Eucharist  as  obserred  in 
the  Roman  Catholic  Church,  and  formerly 
observed  in  the  Church  of  England,  and  yet 
observed  in  some  Angelican  churches.  It 
is  common,  and  public  to  all,  as  a  religious 
ceremony,  and  is  therefore  a  religious  oi- 
pious  use,  and  is  a  public  charity,  as  dis- 
tinguished from  a  private  charity,  which 
it  might  be  if  restricted  to  masses  for  the 
souls  of  designated  persons.  Gilmore  v. 
Lee,  237  111.  402,  127  Am.  St.  Rep.  330, 
86  N.  E.  668;  Hoeflfer  v.  Clogan,  171  111. 
462,  40  L.R.A.  730,  63  Am.  St  Rep.  241, 
49  N.  £.  527;  Re  Schouler,  134  Mass.  426; 
Kavanaugh's  Will,  143  Wis.  90,  28  L.R.A. 
(N.S.)  470,  126  N.  E.  672;  O'Donnell's 
Estate,  209  Pa.  63,  68  Atl.  120;  Kerrigan 
V.  Tabb,  —  N.  J.  Eq.  — ,  39  Atl.  701;  Jack- 
son V.  Phillips,  14  Allen,  639;  Coleman  v. 
O'Leary,  114  Ky.  388,  70  S.  W.  1068; 
Webster  v.  Sughrow,  69  N.  H.  380,  48 
L.R.A.  100,  45  Atl.  139;  Moran  v.  Moran, 
104  Iowa,  216,  39  L.R.A.  204,  65  Am.  St. 
Rep.  443,  73  N.  W.  617;  Seibert's  Appeal, 
3  Sadler  (Pa.)  412,  6  Atl.  105;  Harrison 
V.  Brophy,  59  Kan.  1,  40  L.R.A.  721,  61 
Pac.  883;  Rhymer's  Appeal,  93  Pa.  142, 
39  Am.  Rep.  736;  Sherman  v.  Baker,  20 
R.  I.  446,  40  L.R.A.  717,  40  Atl.  11;  Seda 
V.  Huble,  75  Iowa,  429,  9  Am.  St.  Rep. 
496,  39  N.  W.  685;  Holland  v.  Alcock,  108 
N.  Y.  312,  2  Am.  St.  Rep.  420,  16  N.  E. 
305;  1  Beach,  Trusts  &  Trustees,  §§  345, 
348. 

The  matter  presenting  the  most  difficulty 
in  the  mind  of  the  court  is  whether  courts 
may  enforce  the  trust,  and  also  whether 
there  is  any  beneficiary  competent  to  en- 
force or  invoke  its  enforcement.  It  will  be 
seen  that  the  annual  income  is  directed 
to  be  annually  disbursed;  the  beneficiaries 
are  all  poor  souls,  not  the  souls  of  the  poor, 
but,  as  we  understand  it,  all  souU  are  re- 
garded as  poor  souls,  objects  or  subjects  of 
meditation  in  their  behalf,  and,  if  so,  all 
come  within  the  classification,  indefinite 
both  as  to  persons  and  numbers,  and  this 
brings  the  devise  within  the  doctrine  of 
pious  or  charitable  uses,  or  a  public  charity, 
if  otherwise  sustainable.  The  question  of 
there  being  no  beneficiary  to  require  en- 
forcement of  the  trust  was  before  the  court 
in  Haines  v.  Allen,  78  Ind.  100,  41  Am.  Rep. 
555,  in  which  it  was  held  that  where  trus- 
tees capable  of  taking  the  legal  estate  were 
originally  appointed,  so  that  a  valid  use 
was  raised  in  the  first  instance,  a  court  of 
equity  will  supply  any  defect  arising  from 
disability  or  refusal  of  the  trustee  to  act, 
and  also  that  an  otherwise  indefinite  devise 
is  sufficiently  ascertained  if  the  trustees 
are  empowered  tp  devote  th^  fund  in  such 
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manner  as  they  deem  just  and  the  purpose 
is  not  unlawful  or  against  public  policy. 
Under  the  holding  in  that  case  it  appears 
that  this  will  is  specific  as  to  the  amount 
(the  entire  income),  the  time  of  the  ex- 
penditure (each  year),  and  the  definite  pur- 
pose as  a  charitable  use,  and  public  charity. 
Just  how  it  shall  be  expended  is  not  mate- 
rial, so  long  aa  the  duty  is  imposed  on  the 
trustees  of  exercising  their  judgment  in 
its  expenditure  for  masses. 

Whether  the  language  used  refers  to  the 
souls  of  those  who  have  passed  from  this 
life,  or  includes  those  who  are  living,  is 
alike  immaterial.  We  understand  that  it 
is  one  of  the  doctrines  of  the  Roman 
Catholic  Church  that  masses  may  be  and 
are  celebrated  for  the  living;  that  they  are 
also  celebrated  for  the  benefit  of  those 
souls  which  are  in  the  intermediate  state 
of  Purgatory,  as  a  doctrine  of  that  faith. 
It  is  therefore  a  public  and  general  religious 
service,  and  those  who  are  living,  and  the 
living  kindred  of  those  dead  to  this  life, 
have  a  direct  interest  in  itd  observance, 
and  can  enforce  the  execution  of  the  trust. 
We  know  that  the  material  elements  of 
bread  and  wine,  and  the  attendant  music, 
cost  someone  something,  presumably  the 
church,  or  its  congregation  or  members; 
hence  the  devise  in  effect  is  a  devise  to  the 
use  and  benefit  of  the  public  service  of  the 
church,  a  beneficial  pious  use,  and  a  public 
charity,  and  this,  we  gather  from  the  in- 
strument, was  the  intention  of  the  tes- 
tatrix. 

The  Constitution  expressly  secures  the 
natural  right  of  worship  according  to  con- 
science, and  forbids  any  law  controlling 
the  free  exercise  and  enjoyment  of  religious 
opinions,  or  interference  with  the  rights 
of  conscience.  It  necessarily  follows  that 
if,  as  a  matter  of  conscience,  the  celebra- 
tion of  masses  is  either  religious  worship, 
or  the  exercise  of  religious  opinions, — and 
to  many  they  are  both, — ^then  the  right  to 
devote  the  property  to  their  support  is  a 
necessary  incident  of  that  right,  as  sacred 
as  conscience  itself,  and  as  necessarily  the 
enjoyment  of  religious  opinions,  and  in 
such  aid  as  their  donor  may  choose  to 
extend  in  furtherance  of  them,  irrespective 
of  what  those  opinions  are,  so  long  as  not 
in  violation  of  law  or  against  public  policy ; 
for  the  courts  cannot  know  any  distinctions 
or  standards  of  religious  opinion  or  of 
conscience,  and  either  control  or  define 
either;  that  must  rest  with  the  individual 
and  his  Creator. 

The  judgment  must  be  affirmed,  and  it  is 
so  ordered. 
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FRANK  GEE,  Adinr.,  etc.,  of  James  Gee, 
Deceased,  Appt., 

V. 

CITY  OF  HOPKINSVILLE. 

U54  Ky.  263,  167  S.  W.  30.) 

Maniclpal  corporation  —  maintenance 
of  ford  —  liability  for  death. 

1.  A  municipal  corporation  which  under- 
takes to  construct  a  ford  instead  of  a 
bridge  across  a  stream  flowing  through  its 
limits,  which  at  low  water  is  safe  for  vehi- 
cles and  pedestrians,  is  not  liable  for  the 
death  of  one  who  undertakes  to  cross  when 
the  river  is  swollen  to  such  an  extent  as 
to  make  the  crossing  unsafe. 


Same  —  absence  of  light  ~  effect  on  lia- 
bility. 

2.  Even  though  a  municipal  corporation 
has  undertaken  to  light  its  streets,  and  has 
failed  to  place  a  light  at  the  ford  across 
a  stream,  it  is  not  liable  for  the  death  of 
a  traveler  drowned  in  the  dark  because  of 
the  swollen  condition  of  the  water,  if  the 
ford  was  safe  for  travel  under  ordinary 
circumstances. 

(June  5,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Christian  County 
in  defendant's  favor  in  an  action  brought 
to  recover  compensation  for  the  death  of 
plaintiff's  intestate,  which  was  alleged  to 


Note.  ^  Liahility    for    loss    of    life    or 
prop^^y  at  ford. 

Generally  as  to  liability  of  municipal 
corporation  for  defects  or  obstructions  in 
streets,  see  note  to  Elam  v.  Mt.  Sterling, 
20  L.R.A.(N.S.)  613;  and  as  to  liability 
of  townships  for  defects  in  highways,  see 
note  to  James  v.  Wellston  Twp.  13  L.K.A. 
(N.8.)   1219. 

As  to  contributory  negligence  as  affect- 
ing liability  of  municipal  corporations  for 
defects  and  obstructions  in  streets,  see  note 
to  Lerner  v.  Philadelphia,  21  L.R.A.(N.S.) 
614. 

See  also,  as  bearing  closely  upon  the 
questions  involved  in  Gee  v.  Hofkinsville, 
note  to  Giaconi  v.  Astoria,  37  L.R.A.(N.S.) 
1150,  on  municipal  liability  for  defective 
plan  of  street  construction,  as  distinguished 
from  other  defects. 

It  should  be  noted  that  in  the  case  of 
Gee  v.  Hopkinsvilije  the  plaintiff  did  not 
know  of  the  condition  of  the  river  at  the 
ford,  or  of  the  heavy  rainfall,  and  also 
that  while  it  seems  to  be  assumed  that  it 
was  the  duty  of  the  municinality  to  make 
the  ford  reasonably  safe,  the  holding  in- 
dicates that  the  court  regarded  this  duty 
performed  if  the  ford  was  reasonably  safe 
at  the  ordinary  stage  of  the  water. 

A  more  equitable  rule,  as  against  thbse 
who  have  no  knowledge  of  the  conditions, 
and  are  not  guilty  of  negligence,  and  who 
have  a  right  to  presume  that,  in  the  ab- 
lence  of  indications  to  the  contrary,  the 
highway  is  safe  for  travel,  seems  to  be 
laid  down  in  the  case  of  Hopkins  v.  Rush 
River,  70  Wis.  10,  34  N.  W.  909,  36  N.  W. 
939,  that  it  is  the  duty  of  a  town  to  makv 
provision  for  the  flow  of  water  caused  by 
ordinary  rainfalls  or  storms  which  are  usu- 
ally liaole  to  occur;  although  it  was  held 
that  it  was  not  the  duty  of  a  town  to  keep 
t  ford  safe  for  an  unusual  or  extraordinary 
rise  of  the  water,  although  such  a  rise 
might  be  reasonably  anticipated  occasional- 
ly to  occur;  that  while  unusual  and  extra- 
ordinary rainfalls  and  freshets  might 
reasonably  be  anticipated  at  long  intervals 
and  at  uncertain  times,  the  test  of  the 
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town's  liability  was  not  whether  it  had 
provided  for  these. 

It  was  also  held  in  Hopkins  ▼.  Rush 
River,  supra,  that  an  instruction  was  error 
which  gave  prominence  to  the  idea  that 
one  had  a  right  to  presume  that  the  author- 
ities had  pro{)erIy  kept  the  road,  as  applied 
to  the  plaintiff  in  that  case,  who  was  fa- 
miliar with  the  ford  crossing  and  the  char- 
acter of  the  stream,  and  could  see  its  width 
for  many  rods  before  reaching  it,  and  could 
have  turned  back  after  ascertaining  its 
condition,  the  water  being  8  rods  in  width 
and  from  3  to  4  feet  deep,  and  running 
with  sufficient  force  to  carry  horses  and 
carriage  down  the  stream. 

Upon  the  ground  that  a  city  bound  by 
its  charter  to  keep  the  streets  in  repair 
is  liable  for  an  injury  through  neglect  to 
do  so,  it  was  held  in  the  case  of  Erie  v. 
Schwingle,  22  Pa.  384,  60  Am.  Dec.  87, 
where  a  bridge  across  a  street  had  been 
washed  awav  and  a  road  cut  down  to  the 
creek  (whetner  by  the  authority  of  the  city 
did  not  appear),  that  the  city  was  liable 
for  an  injury  sustained  by  one  in  attempt- 
ing to  cross  the  creek,  although  he  might 
safely  have  reached  his  destination  by  trav- 
eling over  parallel  streets.  This  case  is 
distinguishable  from  Gee  v.  Hopkinsvillb, 
since  the  injury  here  appears  to  have  been 
caused  by  a  defective  condition  of  the  road 
in  its  ordinary  state.  In  regard  to  the 
contention  that  the  plaintiff  might  have 
safely  traveled  another  street,  tne  court 
said  that  if  officers  of  the  city  permitted 
the  street  to  be  used  without  warning  the 
public  of  ito  condition,  they  could  not  charge 
the  plaintiff  with  inexcusable  negligence 
in  doing  what  they  themselves  took  no 
measures  to  prevent;  that  they  invited 
him  into  the  street  by  not  closing  it,  by 
allowing  it  to  be  used  without  objection, 
and  by  putting  certain  repairs  upon  it 
which  made  it  not  safe,  but  passable  with 
skilful  driving  and  good  luck.  It  was  also 
said  that  except  in  cases  where  the  suit 
is  against  the  public  officer  in  his  individu- 
al character,  and  not  against  the  corpora- 
tion which  he  represente,  it  made  no  dif- 
ference whether  the  neglect  was  wilful  or 
otherwise. 
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have  been  caused  by  defendant's  negligoice. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  DnlTy,  J.  £•  Byars, 
and  Trimble  &  Bell,  with  Mr.  Douglas 
Bell,  for  appellant: 

It  was  the  duty  of  appellee  to  maintain 
its  streets  in  a  reasonably  safe  condition 
for  travelers. 

Louisville  v.  Michels,  114  Ky.  661,  71 
S.  W.  511;  Henderson  v.  Schlamp,  14  Ky. 
L.  Rep.  575;  28  Gyc.  1403,  1431;  Daniels  v. 
County  Ct.  69  W.  Va.  676,  37  L.R.A.(N.S.) 
1158,  72  S.  £.  782;  Grider  v.  Jefferson  Real- 
ty Co.  —  Ky.  —  ,  116  S.  W.  691 ;  George- 
town V.  Groff,  136  Ky.  669,  124  S.  W.  888; 
Glasgow  V.  Gillenwaters,  113  Ky.  140,  67 
8.  W.  381;  Louisville  ▼.  Keher,  117  Ky. 
841,  79  S.  W.  270;  Erie  ▼.  Schwingle,  22 
Pa.  384,  60  Am.  Dec.  87. 

The  bed  of  the  river  was  in  fact  and  in 
law  a  part  of  the  street. 

28  Cyc.  837;  Henderson  v.  White,  20 
Ky.  L.  Rep.  1526,  49  S.  W.  764;  Dill.  Mun. 
Corp.  §  1009;  Kentucky  C.  R.  Co.  v.  Paris, ' 


95  Ky.  627,  27  S.  W,  84;  Louisville  v. 
Brewer,  24  Ky.  L,  Rep.  1671,  72  8.  W.  9. 
Mr.  Thomas  P.  Cook,  for  appellee: 
Appellee,  city  of  Hopkinsville,  had  a  dis- 
cretion to  build  a  bridge  or  not  to  build  it, 
and  had  also  a  discretion  to  put  up  lights 
or  not;  and  by  its  failure  to  build  said 
bridge  or  put  up  other  lights,  it  exercised 
its  discretion,  and  its  acts  or  failure  were 
governmental  or  legislative,  for  which  it 
cannot  be  made  to  respond  in  damages. 

Moore  v.  Harrodsburg,  32  Ky.  L.  Rep. 
384,  105  S.  W.  926 ;  Clay  City  ▼.  Abner,  26 
Ky.  L.  Rep.  602,  82  S.  W.  276;  Clay  City 
V.  Roberts,  124  Ky.  594,  99  S.  W.  661; 
Zehe  V.  Louisville,  121  Ky.  621,  96  S.  W. 
918;  Maysville  v.  Brooks,  145  Ky.  626,  140 
8.  W.  665;  Kippes  v.  Louisville,  140  Ky. 
423,  30  L.R.A.(N.S.)  1161,  131  8.  W.  184; 
Com.  V.  Boone  County  *Ct  82  Ky.  632; 
Arnold  v.  Stanford,  113  Ky.  862,  69  8.  W. 
726;  Campbell  v.  Vanceburg,  30  Ky.  L.  Rep. 
1340,  101  S.  W.  343;  Twyman  v.  Frankfort, 
117  Ky.  618,  64  L.R.A.  572,  78  8.  W.  446, 
4  Ann.  Cas.  622 ;  Park  Comrs.  ▼.  Prinz,  127 
Ky.  470,  106  8.  W.  948 ;  Maydwell  t.  Louis- 


It  was  also  held  in  Erie  v.  Schwingle, 
supra j  that  the  city  was  not  absolved  from 
liability  by  reason  of  the  fact  that  its  char- 
ter forbade  taxation  for  special  purposes 
greater  than  a  certain  per  cent,  which  had 
been  laid  and  expended,  where  it  was  also 
provided  that  a  larger  tax  might  be  laid 
with  the  consent  of  a  majority  of  the  in- 
habitants of  the  city. 

In  Lowrey  v.  Delphi,  55  Ind.  260,  under 
a  statute  providing  that  the  council  should 
have  exclusive  power  over  streets,  highways, 
and  bridges  within  the  city,  it  was  held 
that  a  city  would  be  liable  for  injuries 
sustained  by  one  in  attempting,  without 
knowledge  of  defects  and  without  fault  on 
his  part,  to  cross  an  apparent  ford  through 
a  canal,  if  the  city  had,  as  alleged,  neg- 
ligently failed  to  erect  another  bridge  in 
place  of  the  one  which  had  fallen,  and 
carelessly  left  the  apparent  ford  open  and 
uAguarded,  without  notice  to  strangers  that 
it  was  dangerous,  and  that  the  tracks  were 
made  by  persons  in  the  immediate  neigh- 
borhood, who  merely  drove  into  the  canal, 
but  did  not  attempt  to  cross  it. 

By  a  majority  of  the  court  it  was  laid 
down  in  Hyde  v.  Jamaica,  27  Vt.  444,  that 
the  urgency  or  importance  of  the  business 
does  not  affect  the  question  whether  one 
is  guilty  of  contributory  negligence  in  at- 
tempting to  cross  a  swollen  stream  by 
means  of  a  ford,  and  that  therefore  the 
fact  that  the  intestate  was  a  physician, 
and  upon  his  way  to  see  a  patient,  was 
not  to  be  considered  in  determining  wheth- 
er or  not  he  exercised  ordinary  care.  The 
court  said  that  the  true  inquiry  was  wheth- 
er, as  a  man  of  ordinary  prudence,  after 
making  suitable  observation  and  examina- 
tion, he  had  good  reason  to  believe  that 
with  due  care  he  could  pass  in  safety;  and 
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if  he  had,  he  was  justified  in  making  the 
attempt,  whether  he  had  any  special  busi- 
ness, or  was  merely  on  an  excursion  of 
pleasure;  that  if  he  had  not  good  reason 
to  believe  he  could  go  over  in  safety,  but, 
from  the  urgency  of  his  business,  was  led 
to  try  it,  when  otherwise  he  ought  not 
and  would  not  have  done  so,  he  took  tiie 
risk  UDon  himself. 

In  the  case  of  Hyde  t.  Jamaica,  supra, 
there  being  no  witnesses  of  the  manner  in 
which  the  deceased  lost  his  life  in  attempt- 
ing to  cross  a  ford,  it  was  said  by  one  of 
the  judges  that,  it  being  granted  that  the 
intestate  was  not  in  fault  in  attempting 
to  pass  the  stream,  this  was  not  enough; 
that  he  must  have  driven  with  due  care 
and  prudence  while  in  the  stream;  that 
there  was  no  evidence  of  what  took  place 
after  he  entered  the  stream,  or  of  tiie  man- 
ner in  which  the  accident  happened,  and 
that  the  exercise  of  ordinary  care  was  not 
to  be  presumed,  but  must  be  proved  as 
an  affirmative  fact,  and  the  burden  of  proof 
was  upon  the  plaintiff. 

In  the  Hyde  Case,  supra,  there  seems 
to  have  been  a  division  of  opinion  upon  the 
question  of  the  liability  or  the  town  for 
tne  insufficiency  of  a  ford  on  private  land 
near  a  bridge  which  had  fallen,  where  the 
ford  had  been  cleared  by  the  highway  sur- 
veyor, and  used  for  general  travel  for  sev- 
eral weeks,  but  where  there  had  been  no 
dedication  of  the  land  for  purposes  of  a 
highway,  nor  other  evidence  of  acceptance 
by  the  town  as  a  highway. 

In  Welsh  v.  Argyle,  89  Wis.  649,  62 
N.  W.  517,  it  was  held  that  one  who  vol- 
untarily turned  aside  from  a  highway 
which  was  safe,  though  inconvenient  for 
travel,  because  of  a  thin  covering  of  water 
and  ice,  into  a  well-marked  passage  lead- 
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▼Ule,  116  Ky.  885,  63  L.R.A.  655,  105  Am. 
St  Sep.  245,  76  S.  W.  1091. 

Carroll,  J.,  delivered  the  opinion  of  the 
eoart: 

There  runs  through  the  city  of  Hopkins- 
Fille  a  stream  of  water  called  the  West  fork 
of  Little  river,  that,  during  heavy  rainfalls, 
becomes  a  swift,  high,  and  dangerous  cur- 
rent, although  in  ordinary  conditions  it  is 
passable  on  foot.  Several  of  the  streets  of 
the  city,  including  Second  street,  cross  this 
river.  On  two  of  these  streets  the  city 
has  built  bridges,  and  many  years  ago  it 
macadamized  Second  street  on  each  side 
of  the  river  to  the  center  of  it,  thereby  mak- 
ing it,  when  the  river  was  low,  a  safe  high- 
way for  vehicles  as  well  as  pedestrians.  In 
March,  1910,  James  Gee,  who  lived  in  Hop- 
kinsville,  went  out  into  the  country  in  his 
buggy  early  one  morning,  and  returned  to 
the  city  on  the  same  night  after  dark.  Dur- 
ing the  day  there  was  a  heavy  rainfall  that 
made  the  river  dangerous  to  cross  at  Second 
street,  and  when  Gee,  who  did  not  know  of 
the  heavy  rainfall,  or  of  the  condition  of  the 


river,  attempted,  on  his  return,  to  cross  it 
at  Second  street,  he  was  caught  in  the  cur- 
rent and  drowned.  Soon  afterwards  his 
administrator  brought  this  suit  against  the 
city  to  recover  damages  for  his  death, 
charging  that  it  was  due  to  the  negligence 
of  the  city  in  failing  to  have  a  bridge  across 
the  river  at  Second  street,  and  in  failing  to 
have  the  street  so  lighted  near  the  river  as 
that  travelers  in  the  night  might  be  able  to 
discover,  before  getting  into  it,  whether  it 
was  passable  or  not.  On  the  trial  of  the 
case,  after  evidence  for  the  plaintiff  had  been 
introduced  showing  that  there  was  no 
bridge  at  Second  street,  and  that  the  street 
lights  did  not  furnish  sufficient  light  to  dis- 
close the  condition  the  river  was  in,  and 
when  the  case  for  the  plaintiff  had  been 
closed,  the  court  directed  the  jury  to  re- 
turn a  verdict  for  the  defendant,  and  the 
plaintiff  appeals. 

Leaving  out  of  view  for  the  moment  the 
question  of  lights,  we  may  say  at  the  out- 
set that  three  propositions  relating  to  the 
duty  of  municipal  corporations  in  reference 
to  streets  are  well  settled.    One  is  that  a 


ing  for  some  distance  through  a  creek,  and 
u^  for  watering  purposes,  could  not  re- 
cover damages  from  the  town  for  loss  of 
his  team  by  drowning. 

Under  a  statute  rendering  a  township 
liable  for  damages  by  reason  of  a  defective 
highway,  it  was  held  in  Quincy  Twp.  v. 
Sheehan,  48  Kan.  620,  29  Pac.  1084,  that 
the  township  was  not  liable  for  damages 
eaused  by  the  neglect  of  a  road  overseer 
to  comply  with  another  statute  making  it 
his  duty  to  erect  and  maintain  water  marks 
at  fords  that  in  high  water  became  impass- 
able. The  court  said  that  the  neglect  of 
the  overseer  to  perform  this  duty  might 
create  a  liability  against  him  for  conse- 
quent injuries,  but  that  it  was  not  intend- 
ed to  impute  such  negligence  to  the  town- 
ship, nor  impose  a  liability  upon  it  for 
failure  of  the  overseer  to  erect  water  marks. 

In  Day  v.  Grossman,  4  Thomp.  &  C.  122, 
it  was  held  that  one  familiar  with  a  road- 
way, who,  in  the  dark,  attempted  to  ford 
a  stream  swollen  by  heavy  rains,  could  not 
recover  from  the  highway  commissioners, 
who  had  made  a  temporary  passage  through 
the  stream  while  the  bridge  was  being  re- 
paired, for  the  loss  of  his  team  by  drown- 
ing, the  passage  being  safe  in  ordinarv 
weather.  The  action  was  brought  for  al- 
leged negligence  in  not  keeping  the  bridge 
in  repair,  and  the  court  said:  "The 
plaintiff's  injury  was  not  proximate  or 
consequent  upon  the  neglect  of  defendants 
to  repair  the  bridge.  It  was  the  immediate 
result  of  his  own  negligence  in  attempting, 
in  a  dark  night,  to  ford  the  stream,  rapidly 
swollen  by  a  sudden  and  severe  storm, 
where  it  was  otherwise  ordinarily  safe  to 
drive,  and  where  he  had  passed  safely  a 
few  hours  before,  and  knew  intimately  the 
grround  and  situation  of  the  highway,  the 
46  L.R.A.(N.S.) 


bridge,  and  the  creek  at  that  place.  His 
injury  did  not  result  from  the  omission 
of  the  defendants  to  repair  the  bridge  in. 
question,  in  such  a  sense  and  with  such  in- 
timacy of  connection  with  the  cause  of 
neglect  alleged  as  to  furnish  the  basis  for 
a  cause  of  action." 

In  Branan  v.  May,  17  Ga.  136,  it  was 
held  that  one  who  sent  his  servant  ahead 
to  ascertain  the  depth  of  the  water  in  a 
mill  race,  and  was  informed  that  it  was 
only  "ankle  deep,"  was  not  guilty  of  con- 
tributory negligence  in  attempting  to  cross 
the  same,  and  therefore  that  the  defendant^ 
who  had  unlawfully  constructed  the  mill 
race  across  a  public  road,  was  liable  for  the 
resulting  damages. 

In  several  cases  the  question  has  arisen 
as  to  liability  for  injuries  sustained  by 
driving  through  water  which  temporarily 
submerged  a  causeway  or  highway  near 
to,  but  not  crossing,  a  stream.  It  should 
be  noted  that  some  of  them  are  analogous 
to  the  above  cases  upon  the  question  of 
contributory  negligence  of  one  in  attempt- 
ing to  pass  through  the  water.  The  fol- 
lowing are  cases  of  this  class:  Smith  v. 
Walker  Twp.  117  Mich.  14,  7§  N.  W.  141, 
4  Am.  Neg.  Rep.  600  (where  it  was  held 
there  was  contributory  negligence  in  forc- 
ing a  team  through  water  which  reached 
to  the  horses'  knees  and  was  becoming 
deeper  as  they  advanced,  and  which  was 
covered  with  a  coating  of  ice  2  or  3  inches 
thick) ;  Merrill  v.  North  Yarmouth,  78  Me. 
200,  67  Am.  Rep.  794,  3  AtL  676  (holding 
that  it  was  negligence  for  one  familiar 
with  the  road  to  attempt  to  cross  a  stream 
30  to  40  rods  wide  and  in  places  not  less 
than  3  feet  deep,  having  a  current  of  6 
miles  an  hour,  and  carrying  large  cakes  of 
ice)  J  Schrunk  v.  St.  Joseph,  120  Wis.  223, 
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city  is  under  a  duty  to  exercise  ordinary 
care  to  keep  its  streets  in  reasonably  safe 
condition  for  public  travel.  Another  is  that 
this  duty  does  not  arise  except  as  to  streets 
that  the  city  has  undertaken  to  improve; 
and  yet  another  is  that  the  manner  or  meth- 
od adopted  for  the  improvement  of  streets 
that  the  city  undertakes  to  improve  is  left 
to  the  discretion  of  the  governing  authori- 
ties of  the  city.  To  state  these  proposi- 
tions differently,  the  city  may  leave  its 
streets,  or  any  of  them,  in  the  condition  in 
which  they  were  when  first  established  and 
set  apart  for  public  use,  although  they  may 
have  then  been  entirely  unimproved;  but,  if 
it  undertakes  to  improve  them,  it  must  exer- 
cise ordinary  care  to  put  and  keep  them  in 
reasonably  safe  condition  for  public  travel, 
having,  however,  a  discretion  as  to  the  char- 
acter and  quality  of  the  repairs  or  improve- 
ments that  it  will  make,  subject  to  the 
limitation  that,  when  completed,  the  streets 
will  be  reasonably  safe  for  public  travel. 
Clay  City  v.  Roberts,  124  Ky.  594,  99  S. 
W.  651;  Moore  v.  Harrodsburg,  32  Ky.  L. 
Rep.  384,  105  S.  W.  926;  Harney  v.  Lexing- 
ton, 130  Ky.  251,  113  S.  W.  115;  Arnold 
V.  Stanford,  113  Ky.  852,  69  S.  W.  726; 
Campbell  v.  Vanceburg,  30  Ky.  L.  Rep. 
1340,  101  S.  W.  343;  Maysville  v.  Brooks, 
145  Ky.  526,  140  S.  W.  665. 

Applying,  with  some  little  elaboration, 
these  principles  to  the  case  we  have,  we 
think  it  clear  that  the  city  was  under  no 
legal  duty  to  construct  a  bridge  across  this 
river  at  Second  street,  and  therefore  its  fail- 
ure to  do  so  could  not  be  made  the  basis  of 
an  action  for  negligence.  2  Dill.  Muu.  Corp. 
§  728;   Leslie  County  v.  Wooten,  115  Ky. 


851,  75  S.  W.  208.  The  city,  in  the  exer- 
cise of  the  discretion  vested  in  it,  decided, 
as  it  had  the  right  to  do,  not  to  erect 
a  bridge  as  a  part  of  Second  street^  but  to 
macadamize  the  street  on  each  side  of  and 
across  the  bed  of  the  river,  and  there  is  no 
claim  that  there  were  any  defects  or  un- 
safe places  in  tiiis  improvement  as  it  was 
made.  The  death  of  plaintiff's  intestate 
was  not  caused  by  defects  in  the  condition 
of  the  street  as  it  was  constructed,  but  by 
causes  attributable  to  other  agencies  over 
which  the  city  had  no  control,  and  to  con- 
ditions that  the  city  did  not  have  any  part 
in  creating. 

It  is,  of  course,  true  that  if  the  street 
had  crossed  the  river  on  a  sufficient  bridg^e, 
the  accident  that  brought  about  the  death 
of  Gee  would  not  have  occurred;  but  as  the 
city  had  provided  such  a  way  as,  in  its  judg- 
ment, was  reasonably  safe,  and  the  accident 
was  not  due  to  any  defect  in  this  way,  or 
in  the  manner  of  its  construct!  i,  the  city 
cannot  be  made  liable  on  the  ground  that  it 
should  have  erected  a  bridge.  A  city  is  only 
guilty  of  actionable  negligence  when  defects 
or  unsafe  places  in  a  street  that  it  con- 
structs are  the  proximate  cause  of  thei  in- 
jury complained  of.  If  the  street  it  con- 
structs is  reasonably  safe,  it  is  not  to  be 
made  liable  for  the  failure  to  adopt  other 
methods  of  construction,  or  for  the  failure 
to  do  something  that  it  might  or  might 
not  do,  in  its  discretion.  If,  however,  the 
city  had  erected  a  bridge  across  this  river 
as  a  part  of  Second  street,  when  the  law 
would  have  imposed  upon  the  city  the  duty 
of  exercising  ordinary  care  to  maintain  this 
bridge  in  reasonably  safe  condition  for  pub- 


97  N.  W.  946,  15  Am.  Neg.  Rep.  468  (hold- 
ing there  was  contributory  negligence  as 
matter  of  law  for  one  familiar  with  the 
condition  to  pass  along  a  submerged  high- 
way built  on  a  curved  and  narrow  dirt 
fill,  where  there  was  nothing  to  suggest 
the  location  of  the  traveled  track,  and  tho 
water  at  the  sides  was  8  feet  deep) ;  Far- 
num  V.  Concord,  2  N.  H.  392  (holding 
that  one  familiar  with  the  condition  of  a 
submerged  highway  assumed  the  risk  in 
attempting  to  pass  along  the  same,  and 
there  could  be  no  recovery  from  a  town 
where  the  injury  occurred  by  the  horse 
being  led  off  the  traveled  road ) ;  Jung  v. 
Stevens  Point,  74  Wis.  547,  43  N.  W.  513 
(holding  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the 
jury,  where  the  evidence  showed  that  the 
line  of  a  submerged  road  near  a  river  bank 
was  indicated  only  by  a  fence  along  the 
land  side,  that  a  team  had  just  passed 
over  the  way  in  safety,  and  that  the  water 
was  not  moviner  rapidly ) ;  Harris  v.  Clin- 
ton Twp.  64  Mich.  447,  8  Am.  St.  Rep. 
842,  31  N.  W.  425  (holding  that  the  ques- 
tion of  contributory  negligence  was  one  for 
the  jury  where  a  party  with  knowledge  of 
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the  general  character  and  condition  of  the 
road  had  passed  safely  over  it  earlier  in 
the  day,  but  upon  his  return  found  the 
water  had  risen  considerably,  and  the  road 
was  built  on  an  embankment,  and  was 
crooked  and  narrow,  with  no  guides  or 
barriers). 

Fox  V.  Glastenbury,  29  Conn.  204,  and 
Thompson  v.  Bridgewater,  7  Pick.  188,  were 
cases  where  injuries  were  sustained  in  at- 
tempting to  cross  submerged  causeways, 
the  former  case  holding  that  there  could 
be  no  recovery,  on  account  of  contributory 
negligence,  where  it  appeared  that  there 
was  a  strong  current  of  water  fiowing  over 
a  causeway,  that  there  were  no  means  of 
calculating  the  depth  of  the  water  nor  the 
location  of  the  road,  and  especially  where 
the  party  might  have  remained  in  a  posi- 
tion of  safety  after  attempting  to  make 
the  crossing  and  finding  it  dangerous;  and 
the  latter  case  holding  that  a  traveler  was 
not  bound  to  calculate  at  a  distance  the 
effect  of  containing  his  route  over  the  sub- 
merged road,  and  was  not  guilty  of  neg- 
ligence in  this  regard;  at  least,  unless  there 
was  gross  negligence.  R.  E.  H. 
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lie  travel,  but  it  assumed  no  liability  for 
iti  failure  to  erect  one. 

Coming  now  to  the  question  of  lights^  the 
same  principles  apply  as  do  in  the  construc- 
tion of  streets.  A  city  is  under  no  duty  to 
light  its  streets;  it  may,  if  it  chooses  to 
do  80,  leave  them  unlighted,  and  cannot  be 
made  liable  in  damages  to  a  traveler  who  is 
injured  solely  because  of  its  failure  to  light 
tbcDi. 

There  is,  however,  some  apparent  con- 
flict in  the  authorities  as  to  the  duty  and 
corresponding  liability  of  the  city  where  it 
undertakes  to  light  its  streets,  but  does  not 
light  them  sufficiently  to  give  notice  to  trav- 
elers of  conditions  that  would  not  be  unsafe 
or  dangerous  in  the  daytime,  but  that  might 
be  dangerous  at  night.  We  think,  however, 
that  this  apparent  conflict  is  due  to  the  fact 
that  the  cases  holding  the  city  to  the  duty 
of  famishing  adequate  lights  arose  when 
the  injury  complained  of  was  caused  by 
Bome  defect  or  unsafe  place  in  the  street 
that  could  have  been  avoided  if  the  street 
had  been  properly  lighted,  rather  than  the 
failure  to  furnish  sufficient  lights  when  the 
streets  as  constructed  were  in  reasonably 
safe  ccmdition  for  public  travel. 

Of  course,  if  there  are  defects  or  unsafe 
places  in  a  street,  the  city  is  under  a  duty 
to  exercise  ordinary  care  to  warn  the  trav- 
eling public,  by  lights  or  other  reasonably 
sufficient  means  in  the  nighttime,  of  these 
defects  or  unsafe  places,  and  if  it  fails  to 
do  this,  will  be  liable  to  any  person  injured 
by  reason  of  such  failure.  Grider  v.  Jef- 
ferson Realty  Co.  —  Ky.  —  ,  116  S.  W. 
691;  Georgetown  v.  Groff,  136  Ky.  662,  124 
S.  W.  888. 

But  where  there  are  no  defects  or  unsafe 
places  in  the  streets,  and  they  are  in  a  rea- 
sonably safe  condition  for  public  travel,  the 
city  has  a  broad  discretion  as  to  the  number 
and  character  of  lights  that  it  will  establish, 
and  cannot  be  made  liable  in  damages  for 
the  failure  to  furnish  such  number  and 
quality  of  lights  as  would  better  illuminate 
the  streets  than  those  provided.  2  Dill. 
Mun.  Corp.  §  1010;  Daytona  v.  Edson,  46 
Pla.  463,  34  So.  954,  4  Ann.  Cas.  1000; 
White  V.  New  Bern,  146  N.  C.  447,  13 
ULA.(N.S.)  1166,  125  Am.  St.  Rep.  476, 
69  S.  E.  992. 

But  if  we  should  assume  that  a  city  was 
under  a  duty  to  maintain  a  greater  num- 
ber of  lights  than  it  had  provided,  and  such 
number  as  would  well  light  its  streets,  we 
Are  quite  sure  that  the  city  is  not  required 
to  do  more  in  this  respect  than  furnish  such 
lights  as  may  be  necessary  to  light  rea- 
sonably well  the  character  of  streets  that  it 
has  constructed;  and  it  is  not  required  to 
furnish  such  a  number  of  lights  as  might 
be  required  to  make  safe  that  character  of 
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street  that  it  was  under  no  duty  to  con- 
struct or  maintain.  In  other  words,  when 
the  city  has  provided  sufficient  lights  to 
make  the  streets  that  it  has  constructed 
reasonably  safe  for  public  travel,  this,  in 
any  state  of  case,  is  its  full  measure  of  duty 
in  respect  to  lights.  If  this  view  is  cor- 
rect, it  follows  that,  as  the  lights  furnished 
were  sufficient  for  the  character  of  street 
that  was  constructed,  the  plaintiff  failed 
to  make  out  a  case  on  account  of  inade- 
quate lights,  as  there  is  no  claim  that  the 
lights  were  not  sufficient  to  afford  reason- 
able protection  for  the  character  of  street 
that  the  city  had  constructed  at  the  place 
where  appellant's  intestate  lost  his  life. 

For  the  reasons  indicated,  the  judgment 
of  the  lower  court  is  affirmed. 


NSW   JERSEY   COURT    OF   ERRORS 
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PETER  ZEBROWSKI,  Plff.  in  Err., 

V. 

WARNER  SUGAR  REFINING  COMPANY. 
(83  N.  J.  L.  558,  83  Atl.  957.) 

Master  —  mles  —  necessity. 

1.  No  duty  to  make  rules  is  imposed  upon 
the  employer  for  the  safety  of  his  employees 
in  the  conduct  of  his  business,  where  the 
business  is  neither  complex  nor  extrahaz- 
ardous, nor  where  the  dangers  incident  to  it 

Headnotes  by  Voobhees,  J. 

Note,  —  Duty  of  nuister  to  make  rulee 
where  toork  is  of  simple  character. 

As  to  duties  of  master  and  servant  with 
regard  to  rules  promulgated  for  the  safe 
conduct  of  a  business,  see  exhaustive  note 
to  Nolan  v.  New  York,  N.  H.  ft  H.  R.  Co. 
43  L.R.A.  306. 

It  is  well  recognized  that  masters  pro- 
mulgate rules  for  a  twofold  purpose,  that 
is,  for  the  purpose  of  increasing  the  effi- 
ciency of  the  various  instrumentalities 
which  are  brought  into  use,  and  for  the  pur- 
pose of  lessening  the  risks  which  the  serv- 
ants will  have  to  incur;  but  the  law  is  not 
interested  in  the  rules  promulgated  by  the 
master  except  in  so  far  as  such  rules  are 
deemed  necessary  for  the  protection  of  the 
employees. 

It  is  a  general  rule  recognized  by  all 
authorities,  that  whenever  the  character 
of  the  master's  work  is  complex  and  dan- 
gerous, it  is  the  master's  duty  to  promul- 
gate rules  to  govern  the  conduct  of  the 
work,  so  as  to  protect  the  servants  from  in- 
jury. See  Labatt,  Mast.  &  S.  2d  ed.  §  1114. 
See  also  26  Cyc.  §  1157. 

The  obligation  of  the  master  to  promul- 
gate rules,  however,  is  subject  to  some  gen- 
eral exceptions.  One  exception  is  where 
danger  is  not  reasonably  to  be  anticipated. 
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&re  obvious,  or  of  common  knowledge,  and 
are  understood  by  the  servants. 

Same  — >  custom  —  negligence. 

2.  Whether  a  particular  rule  should  be 
enacted  should  not  be  left  to  the  jury  ar- 
bitrarily to  find,  but  there  should  be  proof 
that  the  practice  of  promulgating  such  rules 
in  similar  manufactories  under  similar  con- 
ditions is  general.  In  the  absence  of  proof 
that  it  is  the  general  usage  of  other  em- 
ployers engaged  in  similar  lines  of  busi- 
ness, to  adopt  rules  claimed  to  be  necessary, 
and  that  they  would  be  practicable  and 
useful,  a  master  will  not  be  charged  with 
negligence  for  failure  to  make  them. 

Same  — >  known  risk  —  assumption. 

3.  Where  the  danger  is  one  that  a  servant 
should  have  reasonably  anticipated  as  a  re- 
sult of  the  practices  customarily  carried 
on  and  participated  in  by  himself,  and  their 
dangerous  character  one  that  he  must  have 
appreciated,  whether  such  danger  arose 
from  a  lack  of  rules  or  a  defect  in  the  sys- 
tem, it  was  a  risk  known  to  him,  which  he 
assumed. 

(Kalisch  and  White,  JJ.,  dissent.) 

(June  19,  1912.) 

F?RROR  to  the  Supreme  Court  to  review 
J  a  judgment  of  nonsuit  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligent  failure  to  adopt  rules 
and  a  safe  system  of  operating  an  elevator. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  George  D.  Hendrtckson  and 
Merritt  Lane  for  plaintiff  in  error. 

Messrs.  Marshall  Van  Winkle  and 
Richard  F.  Joi^es,  for  defendant  in  error: 

Plaintiff,  by  virtue  of  his  long  use  of  the 
elevator,  was  familiar  with  its  use  and  op- 
eration, and  with  the  presence  or  absence  of 
safe-guards,  while  the  conditions  as  to  the 
light,  whether  natural  or  artificial  at  the 
time  of  the  accident,  were,  of  course,  perfect- 
ly obvious  to  him. 

Vellekoup  v.  D.  FuUerton  ft  Co.  79  N.  J. 
L.  16,  74  Atl.  793. 

Plaintiff  was  negligent  in  going  upon  the 
elevator  with  a  hand  truck  without  first 
having  gone  upon  the  elevator  and  prevented 
it  from  being  moved  by  means  of  the  third 
or  center  rope  before  taking  the  hand  truck 
upon  the  elevator. 

Smith  V.  Van  Sciver,  68  N.  J.  L.  190,  33 
Atl.  390. 

Even  had  plaintiff,  at  the  time  of  the 
accident,  been  directed  to  use  the  elevator, 
and,  at  the  time,  known  nothing  as  to  its 
operation,  there  could  be  no  recovery  against 
the  defendant. 

Wiackis  v.  Standard  Oil  Co.  79  N.  J.  L. 
554,  76  Atl.  1075;  Mika  v.  Passaic  Print 
Works,  76  N.  J.  L.  561,  70  Atl.  327. 

Voorhees,  J.,  delivered  the  opinion  of 
the  court: 

The  trial  resulted  in  a  judgment  of  non- 
suit, and  the  propriety  of  the  court's  action 


See  note  to  Ahem  v.  Amoskeag  Mfg.  Co. 
21   L.R.A.(N.S.)    89. 

Another  well-recognized  exception  to  the 
master's  duty  to  promulgate  rules  is  where 
the  work  is  of  a  simple  character,  and  it  is 
not  shown  that  it  is  customary  for  masters 
engaged  in  similar  kinds  of  work  to  pro- 
mulgate rules  governing  similar  situations, 
nor  that  the  safety  of  the  servant  would  be 
advanced  by  such  rules. 

The  above  note  deals  with  the  duty  to 
promulgate,  rules  where  the  danger,  though 
great,  was  not  reasonably  to  have  been  an- 
ticipated, as  for  instance,  where  a  sudden 
emergency  arises.  The  present  note  is  con- 
cerned only  with  cases  which  treat  of  the 
duty  of  the  master  to  promulgate  rules 
where  the  work  is  not  complex  or  extrahaz- 
ardous, and  where  the  dangers  surrounding 
the  same  are  not  great. 

The  rule  that  the  master  is  not  required 
to  promulgate  rules  where  the  work  is  of 
a  simple  character  has  been  enunciated  and 
followed  in  the  following  cases,  where  the 
work  was  of  the  character  indicated: 

Olsen  V.  North  Pacific  Lumber  Co.  40 
C.  C.  A.  427,  100  Fed.  384  (employee  en- 
gaged in  carrying  lumber  from  saw,  injured 
by  carriage  starting  in  usual  manner)  ;  Lar- 
sen  V.  O'Rourke  Engineering  Constr.  Co. 
102  C.  C.  A.  51,  178  Fed.  541  (fellow  serv- 
ant negligently  started  engine)  ;  Punkow- 
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ski  V.  New  Castle  Leather  Co.  4  Penn. 
(Del.)  544,  57  Atl.  559;  Jemnienski  v.  Lob- 
dell  Car  Wheel  Co.  5  Penn.  (Del.)  385,  63 
Atl.  935  (no  rules  required  for  controlling 
the  running  of  small  cars  on  railroad  in 
manufacturing  plant) ;  American  Bridge 
Co.  V.  Valente,  7  Penn.  (Del.)  370,  73  AtL 
400  (no  rules  required  to  protect  laborer 
painting  iron  columns  on  a  car,  from  in- 
juries by  other  columns  being  loaded  by 
fellow  servants)  ;  Knickerbocker  Ice  Co. 
V.  Smith,  45  Ind.  App.  446,  91  N.  E.  28 
(filling  and  dumping  steam  shovel) ;  Mc- 
Cafferty  v.  Maine  C.  R.  Co.  106  Me.  284. 
76  Atl.  865  (steam  fitter  at  work  on  track 
of  traveling  crane,  injured  by  crane  being 
moved  against  him)  ;  Boyer  v.  Eastern  R. 
Co.  87  Minn.  367,  92  N.  W.  326,  12  Am. 
Neg.  Rep.  496  (unloading  logs  from  flat 
car)  ;  Parmaleau  v.  International  Paper 
Co.  75  N.  H.  69,  71  Atl.  31  (no  rules  re- 
quired for  moving  cars  by  hand)  ;  Morgan  v. 
Hudson  River  Ore  &  Iron  Co.  133  N.  Y.  666, 
31  N.  E.  234  (employee  crawled  under  car 
to  remove  ore  which  had  fallen  on  track 
while  car  was  being  loaded) ;  Wagner  v. 
New  York,  C.  &  St.  L.  R.  Co.  76  App.  Div. 
552,  78  N.  Y.  Supp.  696  (no  rules  required 
for  anchoring  derrick  cars  ;  Deebach  v. 
Robert  Gair  Co.  143  App.  Div.  489,  127  N. 
Y.  Supp.  984  (no  rules  required  respecting 
the    closing    of    trapdoors) ;    Pahnieri    ▼. 
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in  ordering  it  forms  the  basis  of  the  argu- 
ment of  the  plaintiff  in  error. 

The  plaintiff,  about  thirty  years  of  age, 
a  Pole,  speaking  and  understanding  English 
imperfectly,  having  been  in  this  country 
but  three  years,  had  been  employed  by  the 
defendant  in  its  sugar  refinery  to  wash 
bags,  for  about  ten  months  before  the  hap- 
pening of  the  accident  which  resulted  in  the 
injuries  for  which  the  suit  was  brought,  and 
during  which  time  he  had  been  accustomed 
to  perform  the  same  kind  of  service  as  that 
which  he  was  doing  on  the  day  of  the  ac- 
cident. His  foreman  and  fellow  workmen 
vere  Polish.  On  April  3,  1910,  the  plaintiff 
was  working  on  the  fourth  floor  of  the  de- 
fendant's building,  picking  bags,  when  the 
foreman  ordered  him  to  go  to  the  eighth 
floor  for  a  truck  and  bring  it  down  on  the 
elevator.  He  went  up  by  the  stairway, 
found  the  truck,  took  it  to  the  elevator, 
which  was  in  a  position  even  with  the  floor, 
with  the  guard  gate  up,  as  it  should  be,  and 
stepped  into  the  car,  drawing  the  truck 
after  him,  when  the  elevator  began  to  move 
upward,  the  gate  pinching  his  hands,  and 
he,  holding  to  the  arnis  of  the  truck,  was 
forced  forward  with  his  head  down,  while 
his  feet  went  up,  his  head  going  through  the 
opening  in  the  safety  gate.  He  was  pulled 
up  to  the  ninth  floor,  between  the  wall  and 
the  car,  causing  severe  and  painful  injuries, 
and  mutilating  him  seriously  and  perma- 
nently. 

The  declaration  avers  that  the  elevator 


was  a  dangerous  agency,  and  that  it  was  the 
duty  of  the  master  to'  warn  and  instruct  the 
servant,  and,  further,  that  the  master  failed 
to  adopt  rules  and  a  safe  system  of  opera- 
tion. It  was  a  Reidy  Standard  elevator,  put 
in  motion,  stopped,  and  controlled  by  means 
of  three  ropes,  one  to  move  it  up,  another 
to  move  it  down,  and  a  third  or  center  rope, 
called  a  "check  rope,"  which  would  stop  its 
movement.  A  further  use  of  the  third  rope 
was  to  hold  the  elevator  in  any  desired  posi- 
.  tion  by  twisting  the  third  rope  around  a 
'  catch  or  shoulder  within  the  car.  The  plain- 
tiff's insistence  is  that  there  was  no  proper 
scheme  of  operation  or  code  of  rules  promul- 
gated for  the  guidance  of  the  employees  in 
the  operation  of  the  elevator,  and  that,  as 
elevators  are  dangerous  machines,  it  was 
the  duty  of  the  defendant  to  have  one  man 
detailed  specially  to  run  the  car. 

The  point  is  further  made  that  there 
was  an  entire  absence  of  system  governing 
its  use.  It  will  not  be  denied  that  an  em- 
ployer may  conduct  his  business  in  hie  own 
way,  although  another  method  might  be  less 
hazardous.  No  duty  to  make  rules  arises 
where  the  business  is  neither  complex  nor 
extrahazardous,  nor  where  the  dangers  in- 
cident to  it  are  obvious,  or  of  common 
knowledge,  and  are  understood  by  the  serv- 
ants, and  where  the  practice  pursued  by  the 
employees  renders  rules  unnecessary.  The 
question  has  usually  arisen  and  been  decided 
ia  railroad  cases,  whore  the  business  is  ad- 
mittedly  dangerous   and   complicated,   and 


S.  Pearson  &  Son,  128  App.  Div.  231,  112 
N.  T.  Supp.  684  (no  rules  required  for 
moving  steam  crane) ;  Forey  v.  Syracuse, 
B.  &  N.  Y.  R.  Co.  12  N.  Y.  S.  R.  198  (un- 
loading gravel  from  cars) ;  Johnson  v. 
PortUnd  Stone  Co.  40  Or.  438,  67  Pac.  1013, 
68  Pac.  425  (drilling  out  tamping  from  hole 
loaded  for  blast) ;  Wagner  v.  Portland,  40 
Or.  389,  60  Pac.  985,  67  Pac.  300  (taking 
down  electric  wires) ;  Blust  v.  Pacific 
Teleph.  Co.  48  Or.  34,  84  Pac.  847,  20  Am. 
^eg.  Rep.  192  (putting  up  telephone 
eable) ;  Galvin  v.  Brown  &  McCabe,  63  Or. 
598,  101  Pac.  671  (unloading  slings  for 
puUing  lumber  onto  vessel)  ;  Texas  &.  N. 
0.  R.  Co.  V.  Echols,  87  Tex.  339,  27  S.  W. 
60,  28  8.  W.  617  (piling  ties  on  railroad)  ; 
Norfolk  &  W.  R.  Co.  v.  Graham,  96  Va. 
430,  31  6.  E.  604  (replacing  brake  rod  on 
car) ;  Moore  Lime  Co.  v.  Richardson,  95 
Va.  336,  64  Am.  St.  Rep.  785,  28  S.  E.  334 
(unloading  and  moving  cars  by  hand)  ; 
Jackson  v.  Wheeling  Tetminal  R.  Co.  65 
W.  Va.  416,  64  S.  E.  450  (company  oper- 
ating small  terminal  road  not  bound  to 
promulgate  rules  governing  running  of 
train) ;  Pern  v.  Wussow,  144  Wis.  489,  129 
N.  W.  622  (small  gang  shoveling  dirt  onto 
wagon). 

There  is  no  duty  to  make  rules  where 
the  work  is  not  complex,  and  there  is  no 
^idence  that  it  is  customary  in  similar  es- 
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tablishments  to  have  rules  governing  sim- 
ilar situations.  Olsen  v.  North  Pacific 
Lumber  Co.  40  C.  C.  A.  427,  100  Fed.  384. 

In  Moore  Lime  Co.  v.  Richardson,  95 
Va.  336,  64  Am.  St.  Rep.  785,  28  S.  E.  334, 
the  court  said:  "The  evidence  tends  to 
show  that  the  defendant  had  not  adopted 
and  published  rules  regulating  the  manner 
in  which  the  cars  were  to  be  moved.  The 
cars  were  left  on  the  railroad  siding  to 
be  loaded,  and  had  to  be  moved  a  short 
distance,  as  we  have  seen,  on  a  slight  down 
grade,  to  the  point  where  they  were  to  be 
loaded.  They  were  not  moved  by  steam, 
but  by  the  .strength  of  the  gang  of  hands. 
The  work  was  neither  complex  nor  difficult. 
It  is  not  shown  that  there  was  anything  in 
the  nature  of  the  work  which  made  it  nec- 
essary for  the  defendant  to  enact  rules. 
Its  failure  to  do  so  was  not  proof  of  negli- 
gence, unless  it  appeared  from  the  nature 
of  the  work  in  which  the  servants  were  en- 
gaged (and  it  does  not)  that  the  master,  in 
the  exercise  of  reasonable  care,  should  have 
foreseen  and  anticipated  the  necessity  for 
such  rules." 

It  should  be  noted  that  in  a  number  of 
the  cases  cited  above  the  master's  work,  as 
a  whole,  was  what  could  be  called  complex 
and  extrahazardous,  but  the  particular 
operations  in  which  the  servant  was  engaged 
were  simple.  W.  M.  G. 
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therefore  rules  are  considered  necessary  in 
order  to  afford  reasonable  protection  against 
the  dangers  arising  to  employees  to  and 
from  each  other  in  the  performance  of  their 
several  and  respective  reciprocal  duties.  In 
Voss  V.  Delaware,  L.  &  W.  R.  Co.  62  N.  J. 
L.  59,  41  Atl.  224,  the  supreme  court  said: 
"The  general  averment  [in  thp  declaration] 
of  the  failure  to  exercise  reasonable  care 
to  make  and  establish  or  enforce  rules  and 
regulations  furnishes  no  basis  of  liability 
against  the  master.  No  authorities  have 
been  cited  to  sustain  such  a  proposition,  and 
it  cannot  be  founded  upon  any  sound  reason- 
ing. .  .  .  The  master  is  not  bound  to 
make  any  such  rule,  but  is  entitled  to  have 
his  liability  to  his  servant  for  the  dangers 
of  the  work  determined  by  the  application 
of  the  general  principles  of  law  regulating 
and  governing  the  relation  of  master  and 
servant,  to  each  particular  cause  or  case  of 
injury  as  it  arises,  and  to  the  system  or 
manner  in  which  his  business  is  operated 
or  conducted."  The  principle  requiring  a 
code  of  rules  has  never  been  applied  except 
when  the  nature  of  the  business  requires  it. 
The  rule  is  thus  stated  in  26  Cyc.  1157, 
where  the  authorities  are  collected :  "Where 
a  master  is  engaged  in  a  complex  or  dan- 
gerous business,  he  must  adopt  and  promul- 
gate such  rules  and  regulations  for  the  con- 
duct of  hi  a  business  and  the  government  of 
his  servants  in  the  discharge  of  their  duties 
as  will  afford  reasonable  protection  to  them. 
But  no  duty  to  adopt  rules  is  imposed  upon 
the  master  where  the  business  is  neither 
complex  nor  extrahazardous,  where  the  dan- 
gers incident  to  the  work  are  obvious,  or  of 
common  knowledge  and  fully  understood  by 
the  servants,  or  where  the  practice  actually 
in  force  renders  a  rule  unnecessary;  nor  is 
the  master  bound  to  make  rules  as  to  how 
his  servants  shall  conduct  themselves  out- 
side the  scope  of  their  employment,  nor  as 
to  how  business  shall  be  carried  on,  or  any 
act  done  which  is  not  carried  on  or  done 
with  his  knowledge  and  permission." 

There  was  no  proof  in  this  case  that  the 
business  was  of  the  complicated  character 
which  the  law  obligates  the  employer  to 
guard  by  a  scheme  of  laws.  The  only  evi- 
dence on  the  point  was  that  between  150  and 
200  men  were  employed,  and  that  an  ele- 
vator must  be  regarded  as  dangerous.  It 
is  not  perceived  how,  from  the  mere  count 
of  the  employees,  an  inference  of  a  danger- 
ous and  complicated  business  is  raised;  nor 
from  the  presence  in  a  manufacturing  plant 
of  a  single  dangerous  agency,  a  similar  sit- 
uation can  be  predicated.  The  plaintiff  in 
error  does  not  stop  here,  but  contends  that 
the  specific  duty  cast  upon  the  master,  under 
these  circumstances,  was  to  employ  a  man 
specially  to  operate  the  elevator. 
46  L.RA.(N.S.) 


The  plaintiff  produced  a  witness,  a  builder 
of  elevators,  and  who  had  been  in  the  bu«i< 
ness  of  installing  them  in  large  factories, 
who  testified  that  "the  general  custom  in 
large  factories  is  to  have  one  man  to  run 
the  elevators;  that  is,  in  large  factories 
where  they  have  a  good  many  men."  The 
following  answer  given  by  him:  "The  cus- 
tom is  to  have  one  man  operate  it  [elevator] 
and  give  the  instructions,  so  far  as  I  can, 
when  I  put  them  up.  Have  been  called  on 
this  week  to  give  the  instructions," — was 
properly  stricken  out,  because  it  related 
solely  to  his  own  business,  and  not  to  cus- 
tomary usage.  He  also  gave  further  tes- 
timony in  effect  that  he  did  not  know  that 
there  was  any  special  danger  in  running  an 
elevator  of  this  kind  to  the  initiated, — ^to 
the  man  who  knows  how  to  handle  it, — ^that 
it  was  not  a  complicated  operation,  but 
simple,  and  that  a  man  of  ordinary  intelli- 
gence would  learn  how  to  nm  and  operate 
it  in  a  day  or  two.  The  foregoing  is  the 
only  evidence  in  the  case  bearing  upon  the 
question  of  how  others  ran  similar  elevators, 
and  it  falls  short  of  showing  a  general  us- 
age. It  did  not  necessarily  concern  a  rule 
of  operation  to  guard  against  dangers.  He 
had  developed  the  fact  that  it  prevailed  in 
large  factories  where  many  men  are  em- 
ployed. It  was  not  at  all  predicated  upon 
the  safety  of  the  operation  of  the  appliance, 
but  as  well  might  refer  to  economy  of  opera- 
tion, for  rules  are  intended  for  economic 
efficiency,  as  well  as  for  lessening  the  risks 
of  servants.  Sutherland  v.  Troy  k  B.  R. 
Co.  125  N.  Y.  737,  26  N.  E.  609. 

Whether  a  particular  rule  should  be  en- 
acted should  not  be  left  to  the  jury  arbi- 
trarily to  find,  but  there  should  be  proof 
that  the  practice  of  promulgating  such  rules 
in  similar  manufactories  under  similar  con- 
ditions is  general.  In  the  absence  of  proof 
that  it  is  the  general  usage  of  other  em- 
ployers engaged  in  similar  lines  of  business, 
to  adopt  rules  claimed  to  be  necessary,  and 
that  they  would  be  practicable  and  useful, 
a  master  will  not  be  charged  with  negligence 
for  failure  to  make  them.  See  20  Am.  & 
Eng.  Enc.  Law,  101  et  seq.  What  standard 
was  proved  by  way  of  system  to  which  it 
was  incumbent  upon  the  defendant  to  con- 
form? It  cannot  be  asserted  that  in  a  case 
like  this  each  jury  may  say  what  they 
deem  to  be  a  proper  rule,  and  thus  arbitra- 
rily direct  the  conduct  of  each  manufactur- 
ing plant  under  regulations  not  general  but 
special,  in  their  application.  Such  a  prac- 
tice was  denied  with  regard  to  the  construc- 
tion of  railway  station  platforms,  in  Feil  v. 
West  Jersey  &  S.  R.  Co.  77  N.  J.  L.  502, 
72  Atl.  362;  and  to  the  angle  at  which 
barriers  to  protect  travelers  on  a  highway 
should  be  placed  to  warn  them  of  repairs 
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beiog  made,  in  Halm  v.  Hudson  County,  78 
X.  J.  L.  712,  28  L.R.A.(N.S.)  946,  76  Atl. 
1014;  and  as  to  the  height  of  a  car  step,  in 
EingBlej  ▼-  Delaware,  L.  &  W.  R.  Co.  81 
y.  J.  L.  536,  35  L.R.A.(N.S.)  338,  80  Atl. 
327.  Juries  may  decide  whether  the  or- 
dinary standard  has  been  attained,  but  they 
may  not  impose  a  standard  of  their  own. 

In  Ford  v.  Lake  Shore  ft  M.  S.  R.  Co.  124 
K.  Y.  493,  12  L.R.A.  454,  26  N.  E.  1101, 
eited  by  the  plaintiff,  it  was  proven  that  the 
role  which  it  was  alleged  should  have  been 
made  existed  on  all  other  railroad  compa- 
nies. In  Abel  v.  Delaware  ft  H.  Canal  Co. 
128  N.  T.  662,  28  N.  E.  663,  an  exception 
was  taken  to  a  charge  which  proceeded  as 
follows:  "I  think  rules  might  have  been 
suggested  not  adopted  by  any  company. 
You  have  a  right  to  consider  whether  some 
rule  which  occurs  to  you,  even  though  no 
company  has  adopted  it,  would  have  been 
a  better  rule  and  given  better  protection, 
and  such  a  one  as  ought  to  have  been  adopt- 
ed and  maintained.''  Upon  review,  the  court 
of  appeals  said:  "If  the  charge  is  to  be 
construed  as  leaving  it  to  the  jury  to  deter- 
mine, irrespective  of  the  evidence,  what 
rules  ought  to  have  been  adopted  for  the 
safety  of  the  repairmen,  and  to  find  the 
one  way  or  the  other  on  the  question  of  the 
defendant's  negligence  in  conformity  with  a 
conclusion  so  reached,  the  charge  was  un- 
doubtedly erroneous."  So,  in  Atchison,  T. 
&  8.  F.  R.  Co.  V.  Carruthers,  66  Kan.  309, 
43  Pac.  230,  the  court  held  that,  in  the  ab- 
sence of  any  testimony  as  to  possibility  or 
usefulness  of  a  code  of  rules,  a  jury  is  not 
justifiable  in  finding  the  company  negligent 
in  failing  to  promulgate  such  system.  In 
Berrigan  v.  New  York,  L.  E.  ft  W.  R.  Co. 
131  N.  Y.  682,  30  N.  E.  67,  the  rule  is  thus 
stated:  ''There  is  no  proof  in  the  case 
that  rules  for  such  a  case  had  ever  been 
promulgated  by  any  other  railroad  com- 
pany, or  that  it  was  reasonable  or  practi- 
cable to  provide  against  the  occurrence  of 
such  an  accident  by  a  rule.  The  learned 
trial  judge  submitted  to  the  jury  the  ques- 
tion whether  the  defendant  was  at  fault 
in  omitting  to  make  and  publish  such  a 
rule.  This  opened  to  the  jury  a  wide  field 
for  speculation  and  conjecture.  In  the  ab- 
sence of  some  proof  on  the  part  of  the 
plaintiff  that  such  a  rule  was  in  operation 
by  other  roads,  or  of  persons  possessing 
peculiar  skill  and  experience  in  the  manage- 
ment and  operation  of  railroads  to  the  effect 
that  such  a  rule  was  necessary  or  practicable 
under  the  circumstances,  or  unless  the  ne- 
cessity and  propriety  of  making  and  pro- 
mulgating such  a  rule  was  so  obvious  as  to 
make  the  question  one  of  common  expe- 
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rience  and  knowledge,  the  court  is  not  war- 
ranted in  submitting  such  a  question  to  the 
jury."  See  also  Morgan  v.  Hudson  River 
Ore  ft  Iron  Co.  133  N.  Y.  666,  31  N.  E. 
234,  where  the  court  said:  "The  recovery 
was  based  entirely  on  the  absence  of  rules. 
It  was  not  suggested  at  the  trial,  nor  is  it 
on  this  appeal,  what  particular  rule  the 
defendant  could  have  adopted  that  would 
have  been  likely  to  prevent  the  accident. 
No  evidence  was  given  that  any  rule  is  in 
use  in  business  of  a  similar  character  by 
other  corporations  of  the  same  class  carry- 
ing on  like  operations,  nor  was  there  any 
evidence  by  experts  or  other  witnesses  to 
show  that  any  rule  was  necessary  or  prac- 
ticable in  such  cases.  It  was  left  to  the  jury 
to  say  whether  or  not  it  was  a  case  for  rules, 
and,  if  so,  what  particular  rule  should  have 
been  adopted.  We  know  nothing  with  re- 
spect to  the  views  entertained  by  the  jury 
on  these  questions,  except  so  far  as  th'ey  are 
indicated  by  their  verdict  for  the  plaintiff. 
It  is  not  probable  that  they  concluded  that 
any  definite  rule  should  have  been  promul- 
gated, but  were  content  to  hold  that,  as  the 
plaintiff  was  injured,  the  defendant  ought 
in  some  way  to  have  prevented  it,  or  in  case 
it  did  not,  respond  to  him  in  damages. 
Almost  every  conceivable  injury  that  a  serv- 
ant received  in  the  course  of  his  employ- 
ment may  in  this  way  be  submitted  to  a 
jury,  and  with   the  same  result.  .     . 

Even  if  it  could  be  shown,  after  the  accident 
occurred,  that  it  might  have  been  prevented 
by  adopting  and  entorcing  some  suitable 
rule,  that  would  constitute  no  proper  test 
of  liability.  The  failure  to  adopt  rules 
is  not  proof  of  negligence,  unless  it  appears, 
from  the  nature  of  the  business  in  which  the 
servant  is  engaged,  that  the  master,  in  the 
exercise  of  reasonable  care,  should  have 
foreseen  and  anticipated  the  necessity  of 
such  precautions." 

The  plaintiff  has  failed  to  bring  himself 
within  the  principle  claimed,  because  he  has 
not  established  by  proof  that  the  business 
was  complex  and  extrahazardous,  and  that 
the  special  regulation  insisted  upon  was  by 
general  custom  adopted  by  employers  in 
like  lines  of  manufacture.  But  it  is  not 
perceived  how,  if  such  proof  had  in  fact 
been  made,  it  would  have  been  possible  for 
the  plaintiff  to  recover  in  this  case.  The 
plaintiff  had  acquired  knowledge  of  running 
the  elevator.  The  accident  happened  be- 
cause another  employee,  on  another  fioor, 
wishing  to  make  use  of  it,  reached  into  the 
car  and  pulled  the  jope,  causing  the  elevator 
to  start  upward.  He  admitted  that  the 
unannounced  starting  of  the  car,  by  other 
workmen,  was  a  frequent  occurreuccj  and 
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that  he  was  not  only  familiar  with  it,  but 
had  80  started  it  himself.  He,  furthermore, 
knew  that  this  was  customary.  He  testified 
that,  if  anybody  wanted  it,  they  took  it; 
that  "anybody  could  take  the  elevator,  and 
go  up  to  the  second  or  fourth  floor  or  any 
floor  and  get  off,  and  then  soon  another 
could  come  after,  and  that  is  all.  I  saw 
how  the  others  did,  then  I  put  my  work  on 
the  elevator  and  pulled  it  up.  Yes,  often 
happened  when  we  was  on  the  elevator  and 
working  on  it  and  somebody  from  below 
started  the  elevator.  I  would  come  with  my 
work  down  with  the  elevator  and  suddenly 
someone  -else  wanted  it."  Whether  the 
plaintiff  knew  of  the  risk  that  the  elevator 
might  be  started  by  an  employee  in  another 
floor,  when  he  first  entered  the  employment, 
is  not  material,  for  he  had  acquired  thai 
knowledge  during  his  term  of  service,  and 
had  learned  that  it  was  customary  for  an 
employee  wishing  to  make  use  of  this 
agency,  to  reach  in  over  the  gate,  pull  the 
rope,  and  draw  the  elevator  to  the  floor 
where  he  was,  and  that  the  one  who  flrst 
did  it  required  the  control  of  it.  He  had 
done  that  himself,  and  so  he  knew  from 
his  observation  and  practice,  acquired  dur- 
ing his  service,  of  the  danger,  yet  he  con- 
tinued in  his  employment  without  protest, 
and  he  must  therefore  be  held  thereby  to 
have  assumed  this  obvious  risk.  Johnson 
v.  Devoe  Snuff  Co.  62  N.  J.  L.  417,  41 
Atl.  936. 

It  is  urged  that  the  doctrine  of  obvious 
risk  is  inapplicable,  because  it  is  subject  to 
the  qualification  that  the  master  must  take 
proper  care  to  guard  the  servant  from  un- 
necessary hazards, — citing  Abel  v.  Delaware 
A  H.  Canal  Co.  128  N.  Y.  662,  28  N.  E. 
663;  Pakusewski  v.  Ringwood  Co.  81  N.  J. 
L.  552,  79  Atl.  319;  and  Zellers  v.  Delany, 
80  N.  J.  L.  452,  78  Atl.  212.  The  rule  is 
correctly  stated  in  the  last  case  thus :  "The 
known  absence  of  safeguards  or  precautions 
cannot  prevent  a  recovery,  where  the  danger 
that  renders  them  necessary  is  unknown  to 
the  injured  servant."  The  danger  that  the 
elevator  was  subject  to  movement  by  a 
fellow  servant  in  another  floor  was  one  that 
he  should  have  reasonably  anticipated  as  a 
result  of  the  practices  customarily  carried 
on  and  participated  in  by  himself,  and  its 
dangerous  character  one  that  he  must  have 
appreciated.  If  the  danger  arose  from  a 
lack  of  rules  or  a  defect  in  the  system,  it 
was  a  risk  known  to  hira,  which  he  assumed. 

The  judgment  under  review  will  be  af- 
firmed. 

Kallach  and  \lliite,  JJ.,  dissenting. 
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Err. 

(83  N.  J.  L.  458,  85  AtL  166.) 

Husband  and  wife  —  personal  serrioea 
of  wife  —  right  to  recover  compensa- 
tion. 

A  married  woman  living  in  the  home  of 
her  husband  cannot  maintain  an  action 
upon  an  implied  contract  by  a  lodger  to  pay 
for  personal  services  rendered  by  her  as 
nurse  in  his  illness,  since,  in  the  absence 
of  express  contract,  the  right  of  action  is 
in  her  husband. 

(November  18,  1912.) 

Note,  ^  Right  of  married  ^ooman  to 
fMiitUain  action  for  hoard  or  lodging 
of,  or  services  rendered  to,  a  third 
person  living  in  the  home. 

As  is  apparent  from  the  title,  this  note 
does  not  purport  to  cover  the  general  ques- 
tion as  to  the  right  of  a  married  woman 
to  recover  for  services  rendered  by  her, 
but  is  confined  to  services  rendered  to  per- 
sons livinff  in  the  home. 

Cases  wnere  the  board  was  furnished  or 
tbe  services  were  rendered  at  a  time  when 
the  husband  had  ai>andoned  or  deserted  the 
wife  are  beyond  the  scope  of  the  note.  The 
question  under  annotation  presupposes,  of 
course,  a  liability  on  the  piuii  of  the  third 
person,  and  relates  solely  to  whether  the 
liability  is  to  be  enforced  by  the  husband 
or  the  wife,  or  by  them  jointly. 

General  rule. 

The  general  rule  is  that  where  husband 
and  wife  live  together,  and  he  provides  for 
the  household,  and  bears  the  expense  of 
those  maintained  and  lodged  therein,  and 
the  wife  devotes  her  time  and  labor  to 
household  duties  cooking  for  and  attend- 
ing upon  persons  living  in  the  family,  the 
sums  owed  for  board  and  lodging  and  senr- 
ices  are  due  to  the  husband,  and  not  to 
the  wife,  and  that  in  the  absence  of  an 
agreement  on  his  part  relinquishing  his 
right  thereto,  the  right  to  receive  and  re- 
cover such  sums  is  in  him,  and  the  wife 
has  no  legal  claim  therefor.  Flynn  v.  Gard- 
ner, 3  111.  App.  253;  Parker  v.  Parker,  G2 
111.  App.  333;  Brown  v.  Walker,  81  111. 
App.  396;  Davis  v.  Davis,  86  Ind.  167; 
Lyle  V.  Gray,  47  Iowa,  153;  McClintic  v. 
McClintic,  111  Iowa,  615,  82  N.  W.  1017; 
Prescott  V.  Brown,  23  Me.  305,  89  Am.  Dec. 
623;  Barnes  v.  Moore,  86  Mich.  585,  40 
N.  W.  685;  Howe  v.  Hyde,  88  Mich.  91, 
50  N.  W.  102;  Garretson  v.  Appleton,  68 
N.  J.  L.  386,  37  Atl.  150;  Stevenson  v. 
Akabman;    Beau    y,    Ki^h,    4    Hun,    171; 
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ERROR  to  the  Monmouth  Circuit  of  the 
Supreme  Court  to  review  a  judgment 
ill  favor  of  plaintiff  in  an  action  brought 
to  recover  compensation  for  personal  serv- 
ices alleged  to  have  been  rendered  to  de- 
fendant's testatrix.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bourgeois  &  Coulomb,  for 
plaintiff  in  error: 

A  wife  is  not  entitled  to  join  with  her 
husband  or  to  sue  in  her  own  name  alone 
for  the  care,  attendance  upon,  or  nursing 
of  a  sick  boarder  of  her  husband  in  his 
household. 

Garretson  v.  Appleton,  68  N.  J.  L.  386, 
37  Atl.  150;  Peterson  v.  Christianson,  68 
X.  J.  L.  392,  66  Atl.  288;  Oakley  v.  Em- 
mons, 73  N.  J.  L.  206,  62  Atl.  906;  Sens- 


felder  v.  Stokes,  69  N.  J.  L.  86,  64  Atl. 
617. 

Mr.  Ruliir  V.  Ijawrence  for  defendant 
in  error. 

Gmnmere,  Oh.  J.  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  by  Mrs.  Stevenson 
against  the  executor  of  Mrs.  Annoria  Pall, 
deceased,  to  recover  for  services  rendered 
to  her  as  a  nurse  during  the  last  seventeen 
months  of  her  life.  The  trial  resulted  in 
a  verdict  for  the  plaintiff,  and  the  present 
writ  of  error  is  sued  out  by  Mrs.  Pall's 
executor  to  review  the  judgment  entered 
thereon. 

The  proofs  on  the  part  of  the  plaintiff 
showed  that  she  is  a  married  woman,  and 


Carpenter  v.  Weller,  15  Hun,  134;  Kinert 
T.  Kapp,  50  Pa.  Super.  Ct.  222. 

And  although  the  wife  may  make  the 
contract  for  boarding  a  stranger,  and  may 
receive  the  moneys  for  the  board,  it  will 
be  presumed  that  in  so  doing  she  acts 
merely  as  agent  for  her  husband;  these 
facts  do  not  prove  that  the  compensation 
for  the  board  is  the  separate  property  of 
the  wife,  so  as  to  entitle  her  to  maintain 
an  action  for  the  same.  Flynn  v.  Gardner, 
3  111.  App.  263. 

The  law  will  not  imply  an  agreement 
upon  the  part  of  the  husband  that  the 
wife  shall  receive  the  compensation. 
McClintic  V.  McClintic,  111  Iowa,  616,  82 
X.  W.  1017. 

And  this  rule  holds  even  though  the 
compensation  is  promised  to  the  husband 
and  wife  jointly;  the  wife  cannot  main- 
tain an  action  for  it  in  her  own  name, 
unless  the  husband  sells  or  assigns  his 
interest  in  the  claim  to  his  wife,  previous 
to  the  bringing  of  the  suit.  Howe  v. 
Hyde,  88  Mich.  91,  60  N.  W.  102. 

In  Kinert  v.  Kapp,  60  Pa.  Super.  Ct.  222, 
it  was  said  that  the  wife  has  no  right  to 
bring  suit  in  her  own  name  for  moneys  due 
for  board,  unless  the  boarder  promises  to 
pay  her. 

Thus,  a  married  woman  cannot  maintain 
an  acticm  for  board  furnisned  another 
^hile  her  husband  is  temporarily  absent 
in  search  of  employment;  in  such  case  he 
has  not  lost  his  right  of  action  for  such 
board.    Young  v.  mird,  24  Ont.  App.  Rep. 

But  where  a  married  woman  contracts 
^itb  a  guardian  to  maintain  his  wards, 
boards  them,  washes  for  them,  and  cares 
for  them,  although  the  earnings  may  be- 
long to  her  husband,  if  he  absconds  and 
she  is  authorized  by  court  to  sue  for,  col- 
lect, and  reduce  to  possession  all  his  out- 
standing accounts,  she  may  recover  in  her 
own  name  from  the  guardian  out  of  the  es- 
tate of  the  wards  for  such  services.  Rooker 
V.  Rooker,  60  Ind.  650. 

As  a  corollary  to  the  general  rule  stated 
above,  the  right  to  recover  for  the  services 
of  the  wife  rendered  to  others,  not  in  any 
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separate  business,  nor  on  her  separate  ac- 
count, is  in  the  husband,  and  not  in  the 
wife.  Reynolds  v.  Robinson,  64  N.  Y.  689; 
Porter  v.  Dunn,  131  N.  Y.  314,  30  N.  E. 
122;  Birkbeck  v.  Ackroyd,  11  Hun,  366; 
Re  Mallory,  13  Misc.  696,  36  N.  Y.  Supp. 
156;  Farrell  v.  Harrison,  14  Misc.  402,  35 
N.  Y.  Supp.  1029. 

Especially  should  he  be  allowed  ^  re* 
cover  for  her  services  where  she  makes 
no  claim  therefor.  Porter  v.  Dunn,  131 
N.  Y.  314,  30  N.  E.  122. 

And  this  rule  is  not  changed  because 
the  arrangements  for  the  boarding  were 
made  by  the  wife  in  the  husband's  presence, 
and  the  promise  was  to  pay  the  wife,  or 
the  husband  and  wife  jointly.  Re  Mallory, 
13  Misc.  696,  35  N.  Y.  Supp.  166. 

And  where  a  third  person  is  boarded  in 
a  home,  and  in  a  suit  by  the  wife  for  the 
value  of  the  board  and  for  her  services, 
her  claim  for  board  is  disallowed  on  the 
ground  that  presumptively  it  was  furnished 
by  the  husband,  and  that  there  was  no  sat- 
isfactory evidence  that  the  claim  therefor 
belonged  to  her,  judgment  of  such  disal- 
lowance is  no  bar  to  the  maintenance  of 
an  action  by  the  husband  for  the  value 
of  the  boara;  he  was  not  a  party  to  the 
former  action,  and,  moreover,  the  former 
judgment  was  consistent  with  his  claim 
in  tne  succeeding  action.  Stamp  v.  Frank- 
lin, 144  N.  Y.  607,  39  N.  E.  634. 

Likewise,  where  a  husband  makes  ar- 
rangements to  have  another  person  cared 
for  in  the  home,  he  may  recover  the  value 
both  of  his  own  services  and  of  the  services 
of  his  wife,  where  she  renders  her  services 
as  his  assistant,  and  not  with  a  view  to  a 
charge  by  her  in  her  own  name;  this  is 
but  another  corollary  to  the  general  rule 
that  she  is  not  entitled  to  recover  in  her 
own  right  for  such  services.  Switzer  v. 
Kee,  146  111.  677,  35  N.  E.  160;  Tipton 
County  V.  Brown,  4  Ind.  App.  288,  30  N. 
E.  925;  Hensley  v.  Tuttle,  17  Ind.  App. 
253,  46  N.  E.  694;  Miller  v.  Dickinson 
County,  68  Iowa,  102,  26  N.  W.  31;  Har- 
rington V.  Gies,  46  Mich.  374,  8  N.  W.  87. 

And  since  payment  to  the  husband  in 
any  case  will  be  a  bar  to  a  recovery  by 
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that  during  the  period  covered  hy  the  serv- 
ices which  are  the  basis  of  her  claim  she 
resided  with  her  husband  at  their  liome  in 
the  village  of  Frenau;  that  Mrs.  Pall  came 
to  live  with  them  as  a  boarder  in  March, 
1900,  and  remained  there  until  her  death 
in  July,  1910,  paying  her  board  each  week; 
that  during  all  of  that  period  Mrs.  Pall 
was  suffering  with  sciatic  rheumatism,  and 
required  considerable  care  and  attention, 
which  were  given  to  her  by  the  plaintiff, 
who  also   acted  as   nurse  for  the   invalid 


when  occasion  required;  tfnd  that  thoee  serr- 
ices  were  rendered  to  her  by  the  plain- 
tiff without  any  promise  on  the  part  of 
Mrs.  Pall  to  make  any  compensation  there- 
for. At  the  close  of  the  plaintiff's  caBO 
there  was  a  motion  to  nonsuit,  upon  the 
ground  that  the  proofs  disclosed  no  right 
of  action  on  the  part  of  the  plaintiff  against 
the  executor  of  the  decedent.  The  motion 
was  refused,  and  in  this  we  think  there 
was  error. 
Services  rendered  by  a  wife  in  the  home 


the  wife,  it  is  immaterial  whether  she  has 
assigned  her  claim  to  her  husband  or  not. 
Miller  v.  Dickinson  County,  68  Iowa,  102, 
26  N.  W.  31. 

The  husband's  right  to  recover  for  the 
wife's  services  is  especially  clear  where 
she  makes  no  claim  for  herself,  but  by 
appearing  for  him  in  the  case  ratifies  his 
contract  for  the  services  of  them  both. 
Harrington  v.  Gies,  46  Mich.  374,  8  N. 
W.  87. 

But  under  a  statute  providing  that 
any  married  woman  may  perform  any  la- 
bor or  services  on  her  sole  and  separate 
account,  and  may  sue  as  if  sole  in  regard 
to  such  labor  or  services,  a  married  woman 
may  recover  in  her  own  name  the  value 
of  her  services  in  the  home.  Allen  v.  El- 
dridge,  1  Colo.  287 ;  Hogg  v.  Lobb,  7  Houst. 
(Del.)  399,  32  Atl.  631  (services  as  a 
nurse,  rendered  to  a  regular  boarder,  the 
court  considering  such  services  to  be  out- 
side the  usual  duties  of  the  wife) ;  Arnold 
V.  Rifner,  16  Ind.  App.  442,  45  N.  E.  618; 
Fowle  V.  Tidd,  15  Gray,  94;  Lillard  v. 
Wilson,  178  Mo.  145,  77  S.  W.  74;  Burley 
V.  Bamhard,  9  N.  Y.  S.  R.  587. 

The  action  should  be  brought  in  her 
name  alone,  and  not  jointly  with  her  hus- 
band. Lillard  v.  Wilson,  178  Mo.  145,  77 
S.  W.  74. 

And  under  a  statute  providing  that  prop- 
erly of  every  kind  owned,  acquired,  or 
earned  by  a  woman  before  or  during  her 
marriage,  shall  belong  to  her,  and  not  to  her 
husband,  a  married  woman  may  maintain 
an  action  in  her  own  name  for  services  in 
nursing  and  caring  for  a  boarder  in  the 
home,  although  the  contract  for  board  was 
made  by  the  husband.  Lewis's  Estate,  156 
Pa.  337,  27  Atl.  35. 

And  under  a  statute  providing  that  ev- 
ery married  woman  shall  hold  to  her  own 
use,  free  from  control  of  her  husband,  all 
property  at  any  time  earned,  and  may  sue 
in  her  own  name  upon  any  contract  by 
her  made,  where  the  husband  refuses  to 
make  the  contract  for  her  services,  but  al- 
lows her  to  make  her  own  contract,  she 
should  not  join  her  husband  as  plaintiff 
in  an  action  upon  such  contract,  but  should 
sue  alone.  Cooper  v.  Alger,  61  N.  H.  172; 
Lillard  v.  Wilson,  178  Mo.  146,  77  S.  W.  74. 

A  married  woman  who  is  engaged  in  the 
business  of  keeping  a  boarding  house,  and 
with  whom  the  contract  for  boarding  is 
made,  may  maintain  an  action  in  her  own 
name  to  recover  the  value  of  the  board 
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furnished.  Cavanaugh  v.  Corckran,  11  Ky. 
L.  Rep.  666;  Nunn  v.  Beauchamp,  13  Ely. 
L.  Rep.  93. 

And  her  husband  is  not  a  necessary  parly. 
Nunn  V.  Beauchamp,  supra. 

But  under  a  statute  allowing  a  married 
woman  to  contract  as  if  unmarried,  but 
not  affecting  the  common-law  right  of  a 
husband  to  the  earnings  and  services  of 
his  wife  when  not  received  or  rendered 
expressly  upon  her  sole  and  separate  ac- 
count, where  the  wife  renders  services 
such  as  nursing  to  a  stranger  under  a  con- 
tract made  by  the  husband,  the  action  on 
such  contract  for  the  value  of  the  services 
is  properly  brought  in  the  name  of  the 
husband  alone.  Holcomb  v.  Harris,  166  N. 
Y.  257,  69  N.  E.  820. 

Where  a  married  woman  keeps  a  boarding 
house  and  makes  contracts  for  board,  it 
has  been  held  that  the  husband  is  owner 
of  the  demand  or  cause  of  action  upon, 
such  contracts,  and  is  entitled  to  the  re- 
covery, and  husband  and  wife  cannot  sue 
together  thereon.  Dunderdale  v.  Grymes, 
16  How.  Pr.  195. 

— where    husband    agrees    that    wife    may 
have  compensation. 

There  is,  however,  a  well-recognized  re- 
ception to  the  general  rule  stated  above  in 
cases  where  the  husband  consents  that  his 
wife  shall  take  boarders  or  lodgers,  or  per- 
form personal  services  to  strangers  resid- 
ing in  the  home,  and  agrees  with  her  that 
she  shall  receive  the  compensation  there- 
for. In  such  cases  the  wife  may  maintain 
an  action  in  her  own  name  for  such  com- 
pensation. Vincent  v.  Ireland,  2  Penn. 
(Del.)  580,  49  Atl.  172;  Eichberg  v.  Band- 
man,  74  Ga.  834;  Parker  v.  Parker,  52  111. 
App.  333;  Lindsey  v.  Lindsey,  116  Iowa, 
480,  89  N.  W.  1096;  Mason  v.  Dunbar,  43 
Mich.  407,  38  Am.  Rep.  201,  5  N.  W.  432 ; 
Riley  v.  Mitchell,  36  Minn.  3,  29  N.  W. 
588;  Strayer  v.  Leonard,  13  Mont.  435,  34 
Pac.  880;  Stevens  v.  Cunningham,  181  N. 
Y.  454,  74  N.  E.  434;  Carver  v.  Wagner. 
61  App.  Div.  47,  64  N.  Y.  Supp.  747; 
Briggs  V.  Devoe,  89  App.  Div.  115,  84  X. 
Y.  Supp.  1063;  Perry  v.  Blumenthal,  119 
App.  Div.  663,  104  N.  Y.  Supp.  127: 
Stokes  V.  Pease,  79  Hun,  304,  29  N.  Y. 
Supp.  430;  Sands  v.  Sparling,  82  Hun, 
401,  31  N.  Y.  Supp.  251;  Lashaw  v.  Crois- 
sant, 88  Hun,  206,  34  N.  Y.  Supp.  667. 

And  where  the  husband  so  consents,  ajul 
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of  her  husband  to  a  lodger  residing  with 
them,  even  though  they  consist  largely  of 
the  personal  attendance  of  the  wife,  and 
include  the  nursing  of  the  lodger  when  sick, 
are  within  the  range  of  her  domestic  du- 
ties, and,  without  an  express  contract  or 
promise  made  by  the  lodger  to  the  wife, 
the  latter  cannot  maintain  an  action 
against  him,  or,  in  the  case  of  his  death, 
his  executor,  for  the  recovery  of  compen- 
sation for  such  services.  The  implied  con- 
tract which  the  law  raises  in  such  a  case 


is  that  the  person  to  whom  such  serrices 
are  rendered  will  make  reasonable  com- 
pensation therefor  to  the  husband,  and  not 
to  the  wife.  Garretson  v.  Appleton,  68  N. 
J.  L.  386,  37  Atl.  150;  Peterson  v.  Christi- 
anson,  68  N.  J.  L.  392,  56  Atl.  288;  Oakley 
V.  Emmons,  73  N.  J.  L.  206,  62  Atl.  996. 

There  having  been  nothing  in  the  proofs 
offered  on  the  part  of  the  defendant  to 
vary  the  situation  as  exhibited  by  the  tes- 
timony in  the  plaintiff's  case,  the  judgment 
under  review  must  be  reversed. 


the  wife  recovers  for  care  and  nursing 
snd  preparing  the  food,  but  waives  her 
cause  of  action  for  the  value  of  the  un- 
cooked food  furnished,  the  husband  cannot 
subsequently  recover  for  the  latter.  Bow- 
ers V.  Smith,  28  N.  Y.  S.  R.  346,  8  N.  Y. 
Supp.  226. 

No  distinction  can  be  drawn  between 
the  services  of  a  wife,  performed  in  and 
about  the  house,  and  those  performed  else- 
where, as  a  foundation  for  a  claim  to  re- 
cover for  her  own  benefit.  If  the  husband 
ean  consent  to  her  giving  her  time  and 
attention  to  the  management  off  any  reg- 
ular business  away  from  her  home,  and  if 
this  makes  the  business  her  own,  there 
aeems  to  be  no  conclusive  reason  why  he 
may  not  consent  to  her  making  her  serv- 
ices in  the  household  available  in  the 
accumulation  of  independent  means  on  her 
own  behalf.  He  relinquishes  his  right  to 
her  services  in  the  one  case  no  more  than 
in  the  other,  and  perhaps  in  the  last  case 
the  ordinary  course  of  marital  relation 
is  least  disturbed.  Mason  v.  Dunbar,  43 
Mich.  407,  38  Am.  Rep.  201,  6  N.  W.  432. 

Under  such  circumstances,  the  married 
woman  is  engaged  in  the  prosecution  of  a 
separate  calling  and  the  person  served 
incurs  no  liability  to  tlie  husband,  and 
the  latter  is  vested  with  no  cause  of  ac- 
tion. Stevens  v.  Cunningham,  181  N.  Y. 
454,  74  N.  E.  434;  Carver  v.  Wagner,  51 
App.  Div.  47,  64  N.  Y.  Supp.  747. 

Although,  under  the  statute  giving  the 
wife  a  right  to  contract  as  if  unmarried, 
the  husband  is  still  entitled  to  the  serv- 
ices of  his  wife,  he  may  forego  his  right 
to  her  earnings.    Carver  v.  Wagner,  supra. 

So,  a  married  woman  may  recover  from 
her  husband's  estate  the  value  of  board 
furnished  to  a  stranger  in  the  home,  where 
the  husband  consented  to  that  arrange- 
ment, and  gave  her  notes  as  evidence  of 
her  claim.    Re  Kinmer,  14  N.  Y.  S.  R.  618. 

And  •in  a  suit  by  a  married  woman  for 
the  value  of  board  and  washing  furnished 
to  a  third  person,  the  testimony  of  the 
husband  in  his  wife's  behalf  amounts  to 
a  virtual  assignment  of  any  claim  he  may 
have  in  the  right  of  action,  and  the  wife 
nay  recover  in  her  own  name.  Ennis  v. 
Nusbaum,  —  Kan.  — ,  133  Pac.  537. 

And  where  the  boarder  understands 
and  declares  that  his  liability  is  to  the 
wife,  and  not  to  the  husband,  and  the  hus- 
band is  shown  to  have  consented  to  that 
arrangement,  the  representatives  of  such 
46  L.R.A.(N.S.)  16 


boarder  should  not  be  allowed  to  urge  that 
payment  to  the  wife  for  board  and  per- 
sonal services  should  be  refused  upon  the 
ground  that  the  marital  right  of  the  hus- 
band will  thereby  be  infringed.  That 
is  a  personal  right,  to  be  exercised  by  him 
alone,  so  far  as  they  are  concerned.  Par- 
ker V.  Parker,  52  III.  App.  333. 

But  in  Woodbeck  v.  Havens,  42  Barb. 
66,  it  was  held  that  at  common  law,  a 
married  woman  cannot  maintain  an  action 
in  her  own  name  for  services  rendered  to 
a  stranger  in  the  home,  although  the 
agreement  was  made  with  her  and  with  the 
knowledge  of  her  husband,  and  without 
any  objection  on  his  part.  Her  earnings 
belong  to  him,  the  promise  to  pay  her 
amounts  in  law  to  a  promise  to  pay  him, 
and  his  assent  amounts  simply  to  an  assent 
that  she  may  labor  on  his  account,  and 
receive  the  money  for  him  as  his  agent. 
Nor  is  there  any  relation  of  trust  between 
husband  and  wife;  they  are  in  law  but 
one  person  as  regards  such  a  claim. 

In  Mason  v.  Dunbar,  43  Mich.  407,  38 
Am.  Rep.  201,  5  N.  W.  432,  where  a  father 
was  cared  for  by  his  son  and  the  son's 
wife,  all  residing  together  as  members  of 
one  family,  upon  the  father's  farm,  it  was 
said  that  the  presumption  was  against 
any  contract  relation,  and  that  no  presump- 
tion could  arise  that  claims  were  ta  be 
made  by  either  against  another  for  serv- 
ices; and  under  such  conditions  it  was 
said  not  to  be  enough  to  show  that  the 
husband  had  given  his  wife  her  services, 
but  that  the  father  must  also  understand 
that  contract  relations  existed  between 
himself  and  his  son's  wife,  and  that  she 
expected  compensation,  and  the  father 
must  expressly  or  impliedly  assent  thereto. 
The  court  remarked  that  great  wrong 
would  sometimes  be  done  if  each  might 
present  claims  and  recover  thereon  where 
the  father  supposed,  and  had  a  right  to 
suppose,  that  he  was  dealing  with  his  son 
alone. 

But  in  Riley  v.  Mitchell,  36  Minn.  3, 
29  N.  W.  588,  it  was  expressly  declared 
to  be  immaterial  that  the  third  person 
nursed  in  the  home  did  not  know  of  the 
understanding  between  husband  and  wife 
that  she  should  receive  the  compensation. 

— ^joinder  of  husband  and  wife. 

In  some  cases,  the  right  of  the  wife  to 
join  the  husband  in  a  suit  for  the  value  of 
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personal  services  rendered  to  a  third  per- 
son in  the  home  is  based  upon  the  ground 
that  she  is  the  meritorious  cause  of  action. 

Thus  where  the  promise  of  compensation 
for  the  care  of  a  stranger  in  a  home  is  made 
to  the  wife,  and  she  performs  the  services, 
she  is  the  meritorious  cause  of  action, 
and  may  join  the  husband  as  plaintiff  in 
a  suit  based  thereon.  Baird  v.  Fletcher,  50 
Vt.  603. 

And  where  husband  and  wife  render  serv- 
ices to  another  jointly,  they  may  properly 
join  as  plaintiffs  in  an  action  for  the  re- 
covery of  compensation  therefor.  Jordan 
V.  Hubbard,  26  Ala.  433;  Candy  v.  Smith, 
6  Mack^,  303;  Brinton  v.  Thomas,  138 
Mo.  App.  64,  110  S.  W.  1016;  Lambert 
V.  Hodgdon,  —  Mo.  App.  — ,  154  S.  W. 
450. 

But  in  Candy  v.  Smith,  6  Mackey,  303, 
it  was  said  that  a  married  woman  who  owns 
the  premises  where  the  family  lives  must 
sue  alone  for  the  value  of  lodgings  there- 
in upon  a  promise  made  to  her;  the  hus- 
band cannot  join  her  as  plaintiff  in  such 
an  action.  H.  G.  Sh. 
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V. 

DENVER    &    RIO    GRANDE    RAILROAD 

COMPANY. 

(—  N.  M.  — ,  131  Pac.  980.) 

Carriers  —  regulation  of  rates. 

1.  The  legislative  branch  of  the  govern- 
ment has  the  right  to  regulate  rates  and 
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compel  the  performance  of  other  dntios 
on  the  part  of  the  public  service  corpora- 
tions; but  such  rates  so  established,  or 
required  made,  must  be  reasonable,  both 
to  the  carrier  or  public  service  corporation 
and  to  the  public. 

Same    —    duties    of     legislature    and 
court. 

2.  While  the  fixing  of  rates,  or  the  de- 
I  termination  of  the  facilities  to  be  afforded, 

in  the  first  instance,  is  a  legislative  ques- 
tion, the  determination  of  the  reasonable- 
ness and  lawfulness'  of  the  rate  or  other 
requirement  is  a  judicial  function. 

Same  —  constitutional  law  —  revleiiv  of 
order  of  commission. 

3.  Sections  7  and  8  of  article  11  of  the 
state  Constitution  construed. 

(a)  Held,  that  said  sections  provide  for 
a  review  by  the  supreme  court  of  the  rea- 
sonableness and  lawfulness  of  an  order 
made  by  the  state  corporation  commission, 
upon  the  evidence  adduced  before  the  com- 
mission; that  such  sections  do  not  deny 
due  process,  because  on  such  review  addi- 
tional evidence  is  not  allowed,  and  because 
the  court  must  act  on  the  evidence  already 
taken;  the  court  not  being  bound  by  the 
findings  of  the  commission,  and  the  party 
affected  having  the  right,  on  the  original 
hearing,  to  introduce  evidence  as  to  all  ma- 
terial points. 

(b)  Held,  further,  that  where  the  cause 
is  removed  to  the  supreme  court  by  the 
commis&ion,  upon  failure  to  comply  with 
the  order  within  the  time  limited,  by  the 
public  service  corporation,  additional  evi- 
dence cannot  be  introduced. 

(c)  Where,  however,  the  cause  is  re- 
moved by  one  of  the  parties,  and  a  showing 
is  made  that  new  evidence  has  been  discov- 
ered, which  the  party,  by  the  exercise  of 
reasonable  diligence,  could  not  have  pre- 
sented at  the  original  hearing,  the  cause 


2Vote.  —  Potrer    to    require    carrier    to 
"keep  agent  at  station. 

This  note  includes  only  cases  dealing 
with  the  question  of  the  power  to  compel 
the  maintenance  of  an  agent  at  points 
where  trains  stop,  and  does  not  include 
cases  involving  the  establishment  or  re- 
establishment  of  a  station. 

As  to  power  to  compel  the  establishment 
of  a  station  or  the  stopping  of  trains  at  a 
station,  where  none  previously  existed,  see 
note  to  Minneapolis,  St.  P.  k  S.  Ste.  M.  R. 
Co.  V.  Railroad  Commission,  17  L.R.A 
(N.S.)  821. 

As  to  whether  a  railroad  company  can 
be  required  to  establish  or  maintain  a 
station  that  will  not  pay  expenses,  see 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Nebraska  State 
R.  Commission,  26  L.R.A.(N.S.)    444. 

As  to  the  power  of  a  state  to  compel  a 
railroad  company  to  install  and  maintain 
a  telegraph  operator  at  one  of  its  stations, 
see  the  case  of  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
State,  24  L.R.A.(N.S.)  393,  and  note  ap- 
pended thereto. 

Although  the  power  of  a  state  to  re- 
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quire  a  carrier  under  proper  circumstances 
to  maintain  an  agent  at  a  station  would 
seem  on  principle  to  be  beyond  dispute,  the 
question  as  to  what  are  reasonable  and 
proper  circumstances  under  which  the  car- 
rier can  be  compelled  to  perform  this  duty 
seems  seldom  to  have  arisen.  Indeed,  in 
the  case  of  Chicago  &  N.  W.  R.  Co.  v.  State, 
74  Neb.  77,  103  N.  W.  1087,  which  dealt 
with  this  question,  the  court  said  that  coun- 
sel for  the  respective  parties  agreed  that 
no  similar  case  could  be  found  in  the  books ; 
but  it  was  said  that  the  principles  by  which 
the  case  was  to  be  decided  were  not  diffi- 
cult of  discovery,  and  had  not  failed  of  an- 
nouncement in  the  courts. 

The  rule  by  which  the  court  should  be 
guided  in  determining  whether  a  railroad 
company  should  be  compelled  to  appoint 
and  maintain  a  station  agent,  as  laid  down 
in  Chicago  &  N.  W.  R.  Co.  v.  State,  supra, 
is  that  the  court  should  interfere  only  in 
exceptional  cases  in  which  it  clearly  ap- 
pears that  there  has  been  an  abuse  of  dis- 
cretion by  the  railroad  company,  amounting 
in  effect  to  the  denial  of  a  public  right 
or  the  repudiation  of  a  public  obligation 
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may  be  remanded  to  the  commission  for  the 
taking  of  such  further  evidence. 

(d)  Where  the  cause  is  removed  to  the 
supreme  court  by  one  of  the  parties  within 
the  time  limited,  the  coujrt  may,  of  its  own 
moticm,  remand  the  same  to  the  commission 
for  the  taJcing  of  further  evidence. 

(e)  The  supreme  court  under  the  con- 
stitutional provisions,  upon  the  evidence, 
determines  the  reasonableness  and  lawful- 
ness of  the  order  made  by  the  commission; 
if  it  finds  such  order  to  be  reasonable  and 
lawful,  it  enforces  it;  if,  on  the  other 
hand,  it  finds  such  order  to  be  unreason- 
able or  unlawful,  it  refuses  to  enforce  the 
same. 

(f)  The  direction  in  §  7  that  the  suprenie 
court  shall  "decide  such  cases  on  their 
merits"  means  that  the  court  shall  decide 
such  cases  on  a  consideration  of  their  sub- 


stance and  the  legal  right  imv^lved,  in  op- 
position to  a  decision  based  upon  mere 
defects  of  procedure  or  the  technicalities 
thereof;  that  the  court  shall  do  justice 
irrespective  of  informal,  technical,  or  dila- 
tory objections. 

(g)  The  court  decides,  upon  the  merits, 
the  question  of  the  reasonableness  and 
lawfulness  of  the  order  made  by  the  com- 
mission, and  whether  the  defendant  shall 
be  compelled  to  comply  therewith. 

(h)  The  defendant  in  such  cases,  under 
the  Constitution,  is  not  entitled  to  a  trial 
by  jury,  and  a  denial  of  such  right  does 
not  violate  either  the  Federal  or  state 
Constitution. 

(i)  The  railroad  company,  by  its  gen- 
eral appearance  before  the  commission 
without  objection,  waived  all  iregularities 
preceding  such  hearing. 


which  the  company  has  assumed.  It  was 
accordingly  held  in  that  case  that  there 
bad  been  no  such  abuse  of  discretion  as 
to  warrant  the  interference  of  the  court 
to  compel  the  maintenance  of  a  station 
agent  at  a  point  where  the  conditions  ap- 
pear as  follows:  A  village  consisting  of 
eight  buildings,  and  having  a  population 
of  forty  persons,  was  situated  between  two 
other  towns  on  the  same  railroad  6  and  7 
miles  distant  respectively,  and  5  miles  dis- 
tant from  a  town  on  another  line,  all  of 
which  were  places  of  considerable  size  and 
business;  within  a  radius  of  4  miles  of  the 
station  in  question,  there  were  only  twenty- 
nine  families;  little  passenger  business  and 
inconsiderable  freight  business  was  done, 
except  for  the  shipment  at  certain  seasons 
of  the  year  of  live  stock  and  hay  in  car- 
load lots,  for  which  provision  was  already 
made  for  ordering  cars. 

In  Missouri,  K.  &  T.  R.  Co.  v.  State,  24 
Okla.  331,  103  Pac.  613,  where  the  state 
corporation  commission  had  made  all  or- 
der requiring  the  defendant  to  maintain 
An  agent  at  a  station  and  establish  a  depot 
instead  of  a  mere  waiting  room,  it  was 
held  that  the  presumption  of  the  reason- 
ableness of  the  order  was  not  overcome  by 
evidence  as  follows:     A  town  of  750  peo- 

le,  the  population  of  which  was  increased 
y  an  adjoining  settlement  to  approximate- 
ly 1,000,  having  six  mercantile  establish- 
ments, was  situated  between  two  regular 
stations  on  the  same  line  of  railroad  2^ 
and  3  miles  distant  respectively;  little 
business  was  done  at  the  point  in  question, 
but  the  exact  amount  dia  not  appear,  ex- 
cept that  the  freight  and  passenger  earn- 
ings combined  exceeded  $300  per  month ; 
8ix  passenger  trains  stopped  daily  at  said 
station,  but  baggage  could  not  be  checked 
and  only  prepaid  freight  was  delivered;  the 
expense  of  repairing  and  improving  the 
building  for  a  depot  would  be  approximate- 
ly $500,  but  the  expense  of  employing  an 
agent  was  not  shown. 

An  injunction  will  not  be  granted  to  re- 
strain a  railroad  company  from  withdraw- 
ing a  station  agent,  in  order  to  protect  one 
^nose  d^    to    the   railroad    company    of 
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the  land  upon  which  the  station  is  situated 
contains  a  provision  requiring  the  main- 
tenance thereof,  the  grantor  on  grounds  of 
public  policy  being  remitted  to  an  action 
for  damages.  Fritts  v.  Delaware,  L.  &  W. 
R.  Co.  76  N.  J.  Eq.  384,  73  Atl.  92.  The 
court  said  that  public  policy  required  that 
railroad  companies  be  free  properly  to 
serve  the  public,  which  they  could  not  do 
if  the  courts  enforced  private  contracts 
concerning  the  number  of  trains  and  places 
of  stopping,  such  enforcement  tending  to 
hamper  them  in  the  running  of  their  roads; 
and,  by  inference  at  least  applied  the  same 
reasoning  to  the  maintenance  of  a  station 
agent.  It  was  also  stated,  although  the 
point  was  not  directly  decided,  that  the 
matter  should  have  been  submitted  in  the 
first  instance  to  the  railroad  commission. 

The  case  of  Frits  v.  Delaware,  L.  &  W. 
R.  Co.  supra,  following  an  early  decision  in 
a  suit  to  restrain  the  discontinuance  of  a 
station,  is  apparently  authority  also  for  the 
proposition  that  injunction  is  not  the  prop- 
er remedy  to  protect  the  rights  of  the  pub- 
lic in  regard  to  the  maintenance  of  a  sta- 
tion agent;  but  that  the  proper  remedy  is 
mandamus  to  compel  the  performance  of 
the  duty  that  the  railroad  company  owes  to 
the  public  to  maintain  an  agent. 

In  Winnipeg  Jobbers  &  Shippers'  Asso. 
V.  Canadian  P.  R.  Co.  8  Can.  R.  Cas. 
151,  an  action  before  the  board  of  railroad 
commissioners  for  Canada,  a  general  or- 
der was  made  that  at  stations  where  the 
total  freight  and  passenger  earnings 
amounted  to  $15,000  per  year,  railroad  com- 
panies should  appoint  and  maintain  per- 
manent agents,  and  at  points  where  the 
business  consisted  principally  of  shipping 
grain,  and  the  shipments  amounted  to  at 
least  50,000  bushels,  agents  should  be  ap- 
pointed and  maintained  during  the  grain 
shipping  season.  It  was  said  that  the 
question  was  as  to  what  amount  of  traffic 
warranted  the  appointment  of  a  permanent 
agent,  and  that  the  Minnesota  law  in  this 
respect  was  a  reasonable  one,  which  re- 
quired the  appointment  of  a  permanent 
agent  where  the  total  freight  and  passenser 
earnings  amounted  to  $15,000.      iC  ^t  HT 
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Apb., 


Public  service  comniUsion  —  review  of 
order  —  llnding^s. 

4.  While  it  is  proper  for  the  commission 
to  make  findings  of  fact,  such  findings  have 
no  force  or  effect  in  the  supreme  court,  as 
this  court  is  required  to  pass  upon  the  mer- 
its of  the  case  without  indulging  in  any 
presumptions,  and  the  court  forms  its  own 
independent  judgment  as  to  each  require- 
ment of  the  order,  upon  the  evidence. 

Mandamus  — >  discretionary  duty. 

5.  Mandamus  does  not  lie  to  compel  the 
performance  of  a  duty  calling  for  the  exer- 
cise of  judgment  and  discretion  on  the  part 
of  the  person  at  whose  hands  the  perform- 
ance is  required;  therefore  the  order  made 
by  the  commission  should  be  definite  and 
certain. 

Carrier    —    maintenance    of    adequate 
facilities  —  questions  involved. 

6.  Under  the  Constitution  the  commission 
is  authorized  '^to  require  railway  companies 
to  maintain  adequate  depots,  stock  pens, 
station  buildings,  agents,  and  facilities  for 
the  accommodation  of  passengers  and  for 
receiving  and  delivering  freight  and  ex- 
press," and  such  as  may  be  reasonable  and 
just.  Held,  that,  in  determining  what  are 
''adequate  facilities,"  the  court-  must  take 
into  consideration  the  volume  of  business, 
the  revenue  derived  by  the  railroad  there- 
from, the  number  of  people  to  be  accom- 
modated, the  present  facilities,  and  all  the 
facts  and  circumstances,  considering  on  the 
one  hand  the  rights  of  the  stockholders 
of  the  railroad,  and  on  the  other  the  rights 
of  the  public. 

Same  —  enforcement  of  duties. 

7.  A  railroad  company  is  chartered  for 
the  purpose  of  transporting  freight  and 
passengers,  and  so  long  as  it  continues  to 
exercise  its  rights  under  such  charter,  and 
does  not  elect  to  surrender  up  its  franchise, 
the  performance  of  the  duty  for  which  it 
was  called  into  existence  and  given  its  being 
may  be  enforced,  even  though  such  per- 
formance may  entail  a  pecuniary  loss. 

Same  — >  station  facilities  —  provision. 

8.  While  it  is  the  absolute  duty  of  a 
railroad  company  to  transport  freight  and 
passengers,  it  is  not  its  prime  duty  to  pro- 
vide depots,  waiting  rooms,  station  agents, 
telephone  and  telegraph  facilities. 

Same  —  expense  —  consideration  of. 

9.  When  a  railroad  company  is  called 
upon  to  perform  an  absolute  duty,  the  ques- 
tion of  expense  is  not  to  be  considered; 
but  when  the  duty  sought  to  be  enforced 
is  only  an  incident  to  the  main  duty,  the 
question  of  expense  is  to  be  taken  into  con- 
sideration in  connection  with  the  public 
necessities. 

Public  service  commission  —  establish- 
ment of  railroad  stations. 

The  Constitution  does  not  confer  upon 
the  corporation  commission  the  right  to  ar- 
bitrarily establish  a  station  or  to  require 
a  station  agent,  regardless  of  the  expense 
entailed  upon  the  company,  or  the  benefit 
to  be  derived  bv  the  public.  i 
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Carrier  —  station  facilities  —  adequacy. 

11.  The  facilities  afforded  at  any  station 
to  the  general  public  must,  in  a  measure, 
be  commensurate  with  the  patronage  and 
receipts  from  that  portion  of  the  public 
to  whom  the  service  is  rendered. 

Same  —  telegraph  service  —  necessity. 

12.  It  is  not  reasonable  to  require  the  in- 
stallation of  telegraph  service  for  the  pur- 
pose of  bulletining  trains,  where  the  cost 
of  such  service  is  out  of  proportion  to  the 
revenue  derived  from  that  portion  of  the 
traveling  public  benefited  thereby. 

(April  3,  1913.) 

REMOVAL  by  the  state  corporation  com- 
mission for  the' opinion  of  the  Supreme 
Court  of  a  proceeding  in  which  defendant 
had  failed  to  comply  with  its  order  with 
respect  to  the  maintenance  of  adequate  fa- 
cilities at  a  certain  station  along  the  line 
of  its  road.    Order  not  enforced. 

Statement  by  Roberts,  Ch.  J.: 
On  the  7th  day  of  May,  1912,  certain  resi- 
dents of  Tres  Piedras,  a  small  town  in  Taos 
county.  New  Mexico,  about  one-half  mile 
distant  from  a  station  on  the  Denver  & 
Rio  Grande  Railroad,  bearing  the  same 
name,  petitioned  the  railroad  commission 
to  require  said  railroad  company  "to  main- 
tain adequate  station  facilities  for  the  ac- 
commodation of  passengers  and  for  receiv- 
ing and  delivering  freight  and  express  at 
its  station  of  Tres  Piedras,"  and  further 
asked  that  said  railroad  company  be  re- 
quired to  maintain  an  agent  at  said  station 
through  whom  the  patrons  of  said  railroad 
"may  transact  business  with  such  railway 
company." 

Upon  th^  filing  of  such  petition  of  com- 
plaint, the  commission  had  more  or  less  cor- 
respondence with  the  officials  of  such  rail- 
road company  in  an  endeavor  to  secure  the 
facilities  requested  "by  mediation,"  as  re- 
quired by  §  2  of  chap.  78,  S.  L.  1912;  but 
failing  to  come  to  an  agreemelit  therefor, 
on  July  30,  1912,  a  notice  of  hearing  was 
served  upon  the  railroad  company,  together 
with  a  copy  of  the  order  of  the  commission 
requiring  such  hearing,  which  order  was  as 
follows : 

Informal  complaint  having  been  present- 
ed to  this  commission  by  and  on  behalf  of 
parties  residing  at  and  in  the  vicinity  of 
Tres  Piedras,  a  station  on  the  line  of  rail- 
way operated  by  the  said  the  Denver  &  Rio 
Grande  Railroad  Company  within  the  state 
of  New  Mexico,  to  the  effect  that  said  com- 
pany had  failed  to  maintain  at  said  station 
adequate  facilities  for  the  accommodation 
of  passengers  and  for  receiving  and  deliver- 
ing freight  and  express,  and  that  said  com- 
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pany  was  not  maintaining  an  agent  as  said 
station,  to  the  great  detriment  of  the  com- 
plainants; the  commission  having  made  a 
personal  examination  into  the  matter,  and 
it  appearing  to  this  commission  that  condi- 
tions are  such  as  to  require  a  more  thorough 
investigation;  it  is  hereby  ordered  that  a 
hearing  on  the  matter  set  out  in  said  com- 
plaint be  held  at  the  office  of  the  state  cor- 
poration commission  at  Santa  F4,  New 
Mexico,  commencing  at  the  hour  of  10 
o'clock  A.  M.,  on  the  30th  day  of  July,  1912, 
at  which  time  and  place  the  said  complain- 
ants will  be  heard  in  support  of  the  allega- 
tions of  their  complaint,  and  the  said  rail- 
way company  will  be  heard  in  rebuttal 
thereto.  The  parties  in  interest  will  be 
notified  accordingly.  Done  at  the  office  of 
the  state  corporation  commission  at  Santa 
F4,  New  Mexico,  on  the  15th  day  of  July, 
1912. 

Hugh  H.  Williams,  Chairman. 

Attest:    George  W.  Armijo,  Clerk. 

Upon  the  date  fixed,  the  cause  was  heard 
upon  the  evidence  of  Edwin  B.  Seward,  for 
the  complainants,  and  W.  D.  Shea,  for  the 
railroad  company.  From  the  evidence  ad- 
duced it  appears  that  Tres  Piedras  was  es- 
tablished as  a  station  on  the  Denver  &  Rio 
Grande  Railway  in  1880,  and  had  been  con- 
tinuously maintained  until  December,  1910, 
with  waiting  room,  freight  room,  and  the 
usual  station  accommodations,  including  an 
agent,  who  was  also  a  telegraph  operator, 
and  who,  in  conjunction  with  some  arrange- 
ment by  the  railroad  with  the  Western 
Union  Telegraph  Company,  received  and 
transmitted  commercial  messages.  In  De- 
cember, 1910,  the  railroad  company  with- 
drew the  agent  from  said  station,  and  there- 
after maintained  no  facilities  for  passengers 
at  said  place,  but  did  stop  its  trains  there 
and  take  on  and  let  off  passengers.  Freight 
was  received  and  delivered  at  said  station, 
but,  having  no  agent,  freight  charges  were 
required  to  be  paid  in  advance  upon  all  in- 
coming freight.  When  freight  reached  Tres 
Piedras,  it  was  unloaded  by  the  train  crew 
and  placed  Inside  the  freight  room,  the  key 
to  which  was  kept  by  the  wife  of  the  section 
foreman,  who  resided  in  the  station,  and 
who,  upon  application,  delivered  the  key  to 
persons  receiving  freight,  who  would  then 
unlock  the  door  and  select  their  freight.  It 
appears  that  no  serious  loss  to  any  person 
lad  occurred  by  reason  of  such  arrange- 
ments, but  that  it  was  more  or  less  incon- 
venient to  prepay  the  charges  upon  freight 
ordered,  and  also  to  personally  superintend 
the  loading  of  freight  when  it  was  shipped 
out. 

Tres  Piedras  is  a  small  town  having  one 
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general  store  run  by  Mr.  Seward,  the  wit- 
ness who  testified,  and  a  harness  shop.  It 
is  also  headquarters  for  the  Forest  Reserve, 
where,  all  told,  forty  people  are  employed; 
but  many  of  these  employees  are  not  per- 
manently located  in  the  town.  Outside  the 
members  of  the  Forest  Reserve,  there  are 
perhaps  twenty-five  residents  within  the 
town,  and  within  a  radius  of  10  miles  there 
are  probably  150  people,  not  all  of  whom, 
however,  are  served  by  this  station,  as  Serv- 
illeta,  a  station  10  miles  from  Tres  Piedras, 
is  also  within  the  radius.  Mr.  Seward  says 
that,  all  told,  there  are  forty  families  who 
would  receive  freight  at  this  station,  should 
they  have  goods  shipped  in. 

For  the  twelve  months  ending  December 
31,  1911,  the  earnings  on  passengers  and 
freight,  both  inbound  and  outbound,  were: 

Freight  forwarded   $1,076  81 

Freight  received   1,860  66 

Passengers  681  23 

Total $3,507  70 

I 
Of  this  amount,  $868.26  was  earned  dur- 
ing the  month  of  July  by  the  shipment  of 
several  carload  lots  of  wool  by  wool  grow- 
ers. No  evidence  was  introduced  tending 
to  show  the  earnings  and  operating  expenses 
of  the  road  in  New  Mexico. 

Mr.  Seward  did  not  testifv  that  he  had 
ever  been  a  passenger  upon  the  road,  but 
he  did  testify  to  inconveniences  suffered  by 
people  who  sought  passage,  in  that  thjere 
was  no  shelter  at  the  station  in  inclement 
weather,  and  no  means  of  ascertaining  the 
time  of  the  arrival  and  departure  of  trains, 
except  by  using  the  telephone  in  his  store 
and  calling  up  Servilleta,  10  miles  away. 
No  contention  was  made,  or  supported  by 
the  evidence,  that  the  installation  of  a  tele- 
phone or  telegraph  service  was  necessary 
for  the  proper  operation  of  the  road,  in  ord- 
er to  secure  the  safety  of  employees  and 
passengers,  or  to  facilitate  the  service.  The 
principal  complaint  of  Mr.  Seward  in  that 
regard  seemed  to  be  that  there  was  no  com- 
mercial telegraph  station  maintained  at  that 
place. 

Upon  the  evidence  taken,  the  commission 
made  the  following  statement  of  facts,  viz. : 
"The  evidence  adduced  at  the  above  hearing 
on  behalf  of  the  complainants  shows  the 
following:  That  station  agent  and  adequate 
station  facilities  had  been  maintained  at 
Tres  Piedras  for  a  period  of  thirty  years 
prior  to  December,  1910.  That  there  are 
some  three  or  four  outlying  communities  in 
addition  to  the  town  of  Tres  Piedras,  which 
draw  their  supplies  from  the  town  of  Tres 
Piedras.  That  Tres  Piedras  is  a  distribu- 
ting point  to  those  outlying  communities  in 
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the  United  States  mail  matters.  That  the 
freight  receipts  by  the  Denver  &  Rio  Grande 
Railroad  Company  at  TLtea  Piedras  for 
freight  received  and  forwarded  amounted 
to  between  $3,000  and  $4,000  in  the  year 
1911.  That  there  are  considerable  wool 
shipments  from  the  station  of  Tres  Piedras 
in  the  wool  season  of  July  each  year.  That 
the  station  building  of  the  Denver  &  Rio 
Grande  Railroad  Company  is  kept  closed 
to  passengers,  and  that  persons  desiring  to 
take  a  train  at  Tres  Piedras  must  wait  on 
the  platform  in  inclement  weather  for  the 
arrival  of  trains.  That  there  is  no  means 
of  communication  from  the  railroad  station 
for  purposes  of  obtaining  Information  as 
to  the  movements  of  trains,  or  whether  or 
not  they  are  running  on  time.  That  the 
freight  received  at  Tres  Piedras  is  unloaded 
at  owner's  risk,  and  it  frequently  happens 
that  others  than  the  consignee  get  this 
freight,  on  account  of  no  representative  of 
the  railroad  company  being  present  to  check 
out  said  freight.  The  evidence  further 
shows  that  Mr.  £.  B.  Seward  pays  a  major 
portion  of  the  receipts  on  account  of  freight 
shipments  at  this  station,  he  being  a  gen- 
eral merchant  in  the  town  of  Tres  Piedras. 
The  claim  of  the  Denver  &  Rio  Grande 
Railroad  Company  by  its  Mr.  E.  N.  Clark, 
in  his  letter  of  June  7,  1912,  to  the  com- 
mission, and  testimony  of  their  witness  W. 
D.  Shea,  that  the  business  of  the  station 
did  not  justify  its  being  kept  open,  that  the 
station  was  not  self-sustaining,  that  it 
wojild  have  to  be  operated  at  a  monthly 
loss  to  the  company,  if  an  agont  were  main- 
tained,— is  not  borne  out  by  the  facts  as 
shown  in  this  cause." 

And  upon  the  facts  so  found  the  commis- 
sion made  the  following  order:  "This  com- 
mission holds  railroad  interests  are  not  the 
only  interests  to  be  served  at  this  station, 
owing  to  the  fact  that  tliis  railroad  is  a 
public  service  corporation  and  the  interests 
of  the  public  are  coextensive  with  those  of 
the  defendant  company,  and  the  public  is 
entitled  to  a  reasonable  degree  of  service 
in  return  for  the  patronage  afforded.  In 
view  of  these  various  facts  as  shown  by  the 
record  in  this  cause,  it  is  hereby  ordered 
by  the  commission  that  the  Denver  &  Rio 
Grande  Railroad  Company  open  its  station 
building  at  the  town  of  Tres  Piedras  for 
the  purpose  of  affording  accommodations  to 
the  travel ini^  public  who  may  desire  to 
take  a  train  at  Tres  Piedras  or  alight  there- 
from, and  provide  suitable  seats,  fuel,  and 
water  for  the  comfort  of  said  passengers. 
It  is  further  ordered  bv  the  commission  that 
the  Denver  &  Rio  Grande  Railroad  Company 
maintain  a  representative  at  this  station, 
whose  duty  it  shall  be  to  receive  freight 
and  properly  store  same  in  freight  station 
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to  protect  same  from  pillage  and  the  ele- 
ments, and  to  properly  check  out  such 
freight  to  the  rightful  owners  when  called 
for.  It  is  further  ordered  by  the  commis- 
son  that  some  adequate  means  of  commun- 
ication be  maintained  at  this  station  for 
the  purpose  of  obtaining  infonnation  as 
to  the  running  of  trains.  Whether  this  be 
by  telephone  or  telegraph  is  left  to  the  dis- 
cretion of  the  company.  This  order  shall 
be  effective  on  and  after  the  16th  day  of 
September,  A.  d.  1912.  Done  at  the  office  of 
the  state  corporation  commission  in  the 
city  of  Santa  F6,  New  Mexico,  on  this  22d 
day  of  August,  ▲.  d.  1912." 

Defendant  neglected  to  comply  with  the 
order,  and  the  commission  removed  the 
cause  to  this  court,  in  compliance  with  the 
provisions  of  §  7  of  article  11  of  the  Con- 
stitution of  New  Mexico. 

Mr.  Frank  W.  Clancy,  Attorney  Gen- 
eral, for  complainants: 

The  commission  is  much  more  than  a  mere 
administrative  body. 

Winchester  &  S.  R.  Co.  v.  Com.  106  Va. 
264,  65  S.  E.  692;  LouisviUe  &  N.  R.  Co. 
V.  Kentucky,  183  U.  S.  512,  615,  46  L.  ed. 
304,  305,  22  Sup.  Ct.  Rep.  95. 

Our  state  Constitution  in  no  way  vio- 
lates or  conflicts  with  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

Dreyer  v.  Illinois,  187  U.  S.  71,  47  L.  ed. 
79,  23  Sup.  Ct.  Rep.  28,  15  Am.  Crim.  Rep. 
253. 

Messrs.  S.  N.  Clark,  R.  G.  liucas,  and 
Reneham  A  Wright,  for  defendant: 

The  order  of  the  commission  is  not  self- 
executing. 

People  V.  Rome,  W.  &  0.  R.  Co.  103  N. 
Y.  95,  8  N.  E.  369;  People  v.  New  York, 
L.  E.  &  W.  R.  Co.  104  N.  Y.  58,  58  Am. 
Rep.  484,  9  N.  E.  856;  Western  New  York 
&  P.  R.  Co.  V.  Penn  Ref.  Co.  70  C,  C.  A. 
23,  137  Fed.  353,  affirmed  in  208  U.  S.  208, 
52  L.  ed.  456,  28  Sup.  Ct.  Rep.  268. 

This  court  passes  on  the  merits  of  the 
case  de  novOy  and  forms  its  independent 
judgment  with  regard  thereto. 

Interstate  Commerce  Commission  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  4  Inters.  Com. 
Rep.  323,  50  Fed.  295 ;  Interstate  Commerce 
Commission  v.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  4  Inters.  Com.  Rep.  332,  56  Fed.  925, 
affirmed  in  162  U.  S.  184,  40  L.  ed.  935, 
5  Inters.  Com.  Rep.  391,  16  Sup.  Ct.  Rep. 
700;  Interstate  Commerce  Commission  v. 
Lake  Shore  &  M.  S.  R.  Co.  134  Fed.  942, 
affirmed  in  202  U.  S.  613,  50  L.  ed.  1371, 
26  Sup.  Ct.  Rep.  766. 

The  court  can  enforce  the  order  only  in 
its  entiretv,  or  decline  to  enforce  it.  It 
cannot  modify  this  order  or  make  a  new 
one. 
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33  Gyc.  53;  23  Am.  &  Eng.  Enc.  Law,  2d 
ed,  656 ;  Gulf,  C.  &  S.  F.  RJ  Ck).  v.  State, 
23  Okla.  524,  101  Pac.  258;  State  ex  rel. 
Ellis  Y.  Atlantic  Coast  Line  R.  Co.  51  Fla. 
578,  40  So.  875;  Bacon  v.  Boston  &  M.  R. 
Co.  83  Vt.  421,  76  Atl.  128 ;  Interstate  Com- 
merce CommlBsion  v.  Delaware,  L.  &  W.  R. 
Co.  5  Inters.  Com.  Rep.  146,  64  Fed.  723; 
Interstate  Commerce  Commission  v.  Louis- 
Tille  &  N.  R.  Co.  73  Fed.  409;  Interstate 
Commerce  Commission  y.  Lake  Shore  &  M. 
S.  R.  Co.  134  Fed.  942,  affirmed  in  202  U. 
S.  613,  50  L.  ed.  1171,  26  Sup.  Ct.  Rep. 
766;  Kentucky  &  I.  Bridge  Co.  v.  Louis- 
ville A  K.  R.  Co.  2  L.RwA..  289,  2  Inters. 
Com.  Rep.  351,  37  Fed.  567 ;  Farmers'  Loan 
k  T.  Co.  V.  Northern  P.  R.  Co.  83  Fed.  249; 
Detroit,  G.  H.  &  M.  R.  Co.  v.  Interstate  Com- 
merce Commission,  21  C.  C.  A.  103,  43  U. 
S.  App.  306,  74  Fed.  805;  Little  Rock  & 
M.  R.  Co.  v.  East  Tennessee,  V.  &  G.  R. 
C«.  4  Inters.  Com.  Rep.  261,  47  Fed.  772; 
Central  Trust  Co.  v.  Richmond,  N.  I.  &  B. 
R.  Co.  54  Fed.  723. 

The  findings  of  fact  of  the  commission 
are  not  made  evidence  and  are  of  no  effect. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  27 
Okla.  820,  117  Pac.  330;  State  ex  rel.  Great 
Northern  R.  Co.  v.  Railroad  Commission, 
60  Wash.  218,  110  Pac.  1075;  State  ex  rel. 
Ives  V.  Kansas  C.  R.  Co.  47  Kan.  497,  28 
Pac.  208;  Western  New  York  &  P.  R.  Co. 
▼.  Penn,  Ref.  Co.  70  C.  C.  *i.  23,  137  Fed. 
343,  affirmed  in  208  U.  S.  208,  62  L.  ed.  456, 
28  Sup.  Ct.  Rep.  268. 

The  commission  is  an  administrative 
board  with  only  such  limited  power  as  has 
been  conferred  upon  it. 

State  ex  rel.  Railroad  Con  r? .  v.  Louis- 
ville ft  N.  R.  Co.  57  Fla.  526,  49  So.  39 ;  23 
Am.  k  Eng.  Enc.  Law,  394;  People  v.  New 
York,  L.  E.  &  W.  R.  Co.  104  N.  Y.  58,  58  Am. 
Kep.  484,  9  N.  E,  866 ;  Nashville,  C.  &  St.  L. 
R.  Co.  V.  State,  137  Ala.  439,  34  So.  401 ; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  State,  56  Tex.  Civ. 
App.  353, 120  S.  W.  1028;  Libby  v.  Canadian 
P.  R.  Co.  82  Vt.  316,  73  Atl.  593;  Chester 
V.  Connecticut  Valley  R.  Co.  41  Conn.  348 ; 
Railroad  Comrs.  v.  Columbia  k  G.  R.  Co. 
26  S.  C.  353,  2  S.  E.  127 ;  State  ex  rel.  Rail- 
road Comrs.  V.  Atlantic  Coast  Line  R.  Co. 
00  Fla.  465,  54  So.  394;  Railroad  Comrs. 
V.  Oregon  R.  &  Nav.  Co.  17  Or.  65,  2  L.R.A. 
195, 19  Pac.  702;  Interstate  Commerce  Com- 
mission V.  Northern  P.  R.  Co.  210  U.  S. 
538,  54  L.  ed.  608,  30  Sup.  Ct.  Rep.  417 ; 
People  ex  rel.  New  York,  N.  H.  &  H.  R.  Co. 
▼.  Willcox,  200  N.  Y.  423,  94  N.  E.  212; 
23  Am.  &  Eng.  Enc.  Law,  2d  ed.  653. 

Railroads  are  private  property  and  with- 
in the  protection  of  constitutional  guaran- 
ties. 

SUte  V.  Yazoo  &  M.  Valley  R.  Co.  87 
Miss.  679,  40  So.  263;  Interstate  Commerce 
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Commission  v.  Chicago  G.  W.  R.  Co.  209 
U.  S.  108,  52  L.  ed.  705,  28  Sup.  Ct.  Rep. 
493;  Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  20, 
51  L.  ed.  942,  27  Sup.  Ct.  Rep.  585J  11  Ann. 
Cas.  398;  Gulf,  C.  k  S.  F.  R.  Co.  v.  State, 

66  Tex.  Civ.  App.  353,  120  S.  W.  1028. 
Lawful  regulation  in  the  interest  of  the 

public  welfare,  not  arbitrary  control,  is  the 
extent  of  the  governmental  authority. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
27  Okla.  665,  112  Pac.  1010;  State  v.  Yazoo 
k  M.  Valley  R.  Co.  87  Miss.  679,  40  So. 
263;  State  ex  rel.  Railroad  Comrs.  v.  At- 
lantic Coast  Line  R.  Co.  60  Fla.  465,  54  So. 
394;  State  v.  Alabama  &  V.  K  Co.  68  Miss. 
653,  9  So.  469. 

An  order  of  the  commission  need  not  be 
confiscatory  in  its  character  and  effect,  in 
order  to  be  unreasonable  and  unlawful. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  23^ 
Okla.  510,  101  Pac.  262;  Railroad  Commis-' 
sion  V.  Houston  &  T.  C.  R.  Co.  90  Tex. 
340,  38  S.  W.  750;  State  ex  rel.  Northern 
P.  R.  Co.  V.  Railroad  Commission,  140  Wis. 
146,  121  N.  W.'919. 

The  provision  of  the  Constitution  pro- 
hibiting the  further  reception  of  evidence  by 
this  court  is  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States. 

Colon  V.  Lisk,  153  N.  Y.  188,  60  Am.  St. 
Rep.  609,  47  N.  E.  302;  Southern  P.  Co.  v. 
Railroad  Comrs.  78  Fed.  236;  Chicago,  M. 
k  St.  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
457,  461,  33  L.  ed.  ^70,  980,  983,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702; 
Cooley,  Const.  Lim.  7th  ed.  p.  426;  Co- 
lumbia Valley  Trust  Co.  v.  Smith,  56  Or. 
6,  107  Pac.  466;  Board  of  Excise  v.  Mer- 
chant, 103  N.  Y.  143,  57  Am.  Rep.  705,  8 
N.  E.  484;  State  v.  Beach,  147  Ind.  74, 
36  L.R.A.  179,  43  N.  E.  949;  Little  Rock 
k  Ft.  S.  R.  Co.  V.  Payne,  33  Ark.  816,  34 
Am.  Rep.  55;  Howard  v.  Moot,  64  N.  Y. 
262;  Zeigler  v.  South  k  North  Ala.  R.  Co. 
58  Ala.  594;  Cairo  k  F.  Co.  v.  Parks,  32 
Ark.  131;  Peterslie  v.  McLachlin,  80  Kan. 
176,  101  Pac.  1014;  Ex  parte  Young,  209 
U.  S.  123,  347,  52  L.  ed.  714,  723,  13  L.R.A. 
(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14  Ann. 
Cas.  764;  Roller  v.  Holly,  176  U.  S.  398, 
44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410;  Re 
Lambert,  134  Cal.  626,  55  L.R.A.  856,  86 
Am.  St.  Rep.  296,  66  Pac.  851;  Re  Grout, 
105  App.  Div.  98,  93  N.  Y.  Supp.  711; 
McNamara  v.  McNamara,  86  Neb.  631,  27 
L.R.A.(N.S.)  1062,  126  N.  W.  94,  21  Ann. 
Cas.  451;  Hubbard  v.  Hubbard,  77  Vt.  73, 

67  L.R.A.  969,  107  Am.  St.  Rep.  749,  58  Atl. 
969,  2  Ann.  Cas.  315;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  369,  370,  30  L.  ed.  220,  226, 
6  Sup.  Ct.  Rep.  1064;  Ames  ▼.  Union  P. 
R.  Co.  64  Fed.  165;  Modern  Loan  Co.  v. 
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Police  Gt.  12  Cal.  App.  582,  108  Pac.  56; 
M'Culloch  V.  Maryland,  4  Wheat.  316,  4  L. 
ed.  579;  Bennett  v.  Davis,  90  Me.  102,  37 
Atl.  864;  Dewell  v.  Sny  Island  Levee  Drain- 
age Dist.  232  111.  215,  83  N.  E.  813 ;  Fisher 
V.  McGirr,  1  Gray,  1,  61  Am.  Dec.  381; 
Stuart  V.  Palmer,  74  N.  Y.  183,  SO  Am. 
Rep.  289;  Oilman  v.  Tucker,  128  N.  Y.  190, 
13  L.R.A.  304,  26  Am.  St.  Rep.  464,  28  N. 
E.  1040. 

Defendant  is  entitled  to  a  jury  trial  of 
the  issue  of  fact  in  this  case. 

Kennon  v.  Gilmer,  131  U.  S.  28,  33  L.  ed. 
113,  9  Sup.  Ct.  Rep.  696;  Thompson  v. 
Utah,  170  U.  S.  346,  42  L.  ed.  1065,  18  Sup. 
Ct.  Rep.  620;  Callan  v.  Wilson,  127  U.  S. 
550,  32  L.  ed.  226,  8  Sup.  Ct.  Rep.  1301; 
Webster  v.  Reid,  11  How.  437,  13  L.  ed. 
761;  People  ex  rel.  Gorman  v.  Havird,  2 
Idaho,  531,  10  L.R.A.  831,  25  Pac.  294; 
Bradford  v.  Territory,  1  Okla.  366,  34  Pac. 
66;  Ex  parte  Ortiz,  100  Fed.  965;  Territory 
ex  rel.  Galbraith  v.  Chicago,  R.  I.  &  P.  R. 
Co.  2  Okla.  108,  39  Pac.  389;  Chamberlain 
V.  Warburton,  1  Utah,  267. 

A  railroad  corporation  is  vested  with  a 
broad  discretion  in  the  matter  of  operating 
its  road,  and  in  locating,  maintaining,  and 
discontinuing  its  freight  and  passenger  sta- 
tions. 

Chicago  &  N.  W.  R.  Co.  v.  State,  74  Neb. 
77,  103  N.  W.  1087;  State  ex  rel.  Skeen  v. 
Ogden  Rapid  Transit  Co.  38  Utah,  242,  112 
Pac.  120;  People  v.  New  York,  L.  E.  &  W. 
R.  Co.  104  N.  Y.  58,  58  Am.  Rep.  484,  9  N. 
E.  856;  Page  v.  Louisville  &  N.  R.  Co.  129 
Ala.  232,  29  So.  676;  Northern  P.  R.  Co. 
V.  Washington  Territory,  142  U.  S.  492,  35 
L.  ed.  1092,  12  Sup.  Ct.  Rep.  283;  State  ex 
rel.  Smart  v.  Kansas  City,  S.  &  G.  R.  Co. 
51  La.  Ann.  200,  25  So.  126;  Nashville,  C. 
&  St.  L.  R.  Co.  V.  State,  137  Ala.  439,  34 
So.  401;  2  Elliott,  Railroads,  2d  ed.  §  662; 
People  ex  rel.  Linton  v.  Brooklyn  Heights 
R.  Co.  172  N.  Y.  90,  64  N.  E.  788. 

The  commission  should  not  consider  mere- 
ly private  interest  or  that  of  a  limited  few. 

Louisiana  &.  A.  R.  Co.  v.  State,  91  Ark. 
358,  121  S.  W.  284;  Railroad  Commission 
v.  St.  Louis  Southwestern  R.  Co.  98  Tex. 
67,  80  8.  W.  1141 ;  People  v.  Rome,  W.  k  0. 
R.  Co.  103  N.  Y.  95,  8  N.  E.  369;  Colon  v. 
Hicks,  153  N.  Y.  188,  60  Am.  St.  Rep.  609, 
47  N.  E.  302;  Missouri,  K.  k  T.  R.  Co.  v. 
Colburn,  90  Tex.  230,  38  S.  W.  163. 

The  action  of  the  commission  in  ordering 
the  installation  of  telegraph  facilities  is 
unjust. 

St.  Louis  &  S.  F.  R.  Co.  v.  Newell,  25 
Okla.  502,  106  Pac.  818;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Tompkins,  176  U.  S.  167,  44 
L.  ed.  417,  20  Sup.  Ct.  Rep.  336. 

A  railroad  is  not  called  upon  to  furnish 
facilities  at  prohibitive  cost. 
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Chicago  &  A.  R.  Co.  v.  People,  152  IlL 
230,  26  L.R.A.  224,  38  N.  E.  562;  Chicago, 
R.  I.  k  P.  R.  Co.  V.  State,  24  Okla.  370,  24 
L.R.A.(N.S.)  393,  103  Pac.  617;  Atchiaon, 
T.  &  S.  F.  R.  Co.  V.  State,  27  Okla.  565,  112 
Pac.  1010;  State  ex  rel.  Northern  P.  R.  Co. 
V.  Railroad  Commission,  62  Wash.  193,  113 
Pac.  262;  St.  Louis  &  S.  F.  R.  Co.  v.  New- 
ell, 25  Okla.  502,  106  Pac.  818;  Chicago, 
St.  P.  M.  &  O.  R.  Co.  V.  Becker,  36  Fed. 
883;  Darlston  Local  Board  v.  London  &  N. 
W.  R.  Co.  [1894]  2  Q.  B.  694,  63  L.  J.  Q.  B. 
N.  8.  826,  9  Reports,  712,  71  L,  T.  N.  S. 
461,  43  Week.  Rep.  29,  8  Eng.  Ry.  &  C.  Gas. 
216;  Western  U.  Teleg.  Co.  v.  Mississippi 
R.  Commission,  74  Miss.  80,  21  So.  15; 
Wright  V.  Hart,  182  N.  Y.  330,  2  L.R,A. 
(N.S.)  338,  75  N.  E.  404,  3  Ann.  Cas.  263; 
Stone  V.  Farmers'  Loan  &  T.  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191. 

Roberts,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Before  reviewing  the  order  of  the  state 
corporation  commission,  for  the  purpose  of 
determining  the  reasonableness  and  lawful- 
ness of  the  same,  it  will  be  necessary  for 
us  to  consider  and  dispose  of  numerous  con- 
stitutional questions  raised  by  defendant, 
and  questions  of  practice  and  procedure  in- 
terposed by  both  parties.  We  believe  that 
many  of  these  questions  will  best  be  solved 
by  a  general  risumS  of  the  provisions  of  the 
Constitution  under  which  they  arise,  and  a 
statement  of  our  views  in  regard  thereto, 
supported  by  such  authorities  as  we  have 
been  able  to  find,  bearing  upon  the  questions 
involved. 

The  corporation  commission  of  New  Mex- 
ico was  created  by  §  1  of  article  11  of  the 
Constitution  of  the  state,  and  by  §  7  of 
said  article  it  is  provided:  "The  commis- 
sion shall  have  power  and  be  charged  with 
the  duty  of  fixing,  determining,  supervising, 
regulating,  and  controlling  all  charges  and 
rates  of  railway,  express,  telegraph,  tele- 
phone, sleeping  car,  and  other  transporta- 
tion and  transmission  companies  and  com- 
mon carriers  within  the  state;  to  require 
railway  companies  to  provide  and  maintain 
adequate  depots,  stock  pens,  station  build- 
ings, agents,  and  facilities  for  the  accommo- 
dation of  passengers  and  for  receiving  and 
delivering  freight  and  express;  and  to  pro- 
vide and  maintain  necessary  crossings,  cul- 
verts, and  sidings  upon  and  alongside  of 
their  roadbeds,  whenever,  in  the  judgment 
of  the  commission,  the  public  interest  de- 
mand, and  as  may  be  reasonable  and  just. 
The  commission  shall  also  have  power  and 
be  charged  with  the  duty  to  make  and  en- 
force reasonable  and  just  rules  requiring 
the  supplying- of  cars  and  equipment  for 
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the  uBe  of  shippers  and  passengers,  and  to 
require  all   intrastate   railways,  transpor- 
tation  companies,  or   common  carriers  to 
provide  such  reasonable  safety  appliances 
in  connection  with  all  equipment  as  may  be 
necessary  and  proper  for  the  safety  of  its 
employees  and  the  public,  and  as  are  now 
or  may  be  required  by  the  Federal  laws, 
rules,  and  r^^lations  governing  interstate 
commerce.    The  conmiission  shall  have  pow- 
er to  change  or  alter  such  rates,  to  change, 
alter,   or  amend  its  orders,  rules,  regula- 
tions,  or   determinations,   and   to   enforce 
the  same  in  manner  prescribed  herein;  pro- 
vided, that,  in  the  matter  of  fixing  rates  of 
telephone  and  telegraph  companies,  due  con- 
sideration shall  be  given  to  the  earnings, 
investment)    and   expenditure   as    a   whole 
within  the   state.     The   commission    shall 
have  power  to  8ubp<Bna  witnesses  and  en- 
force their  attendance  before  the  conmiis- 
sion, through  any  district  court  or  the  su- 
preme court  of  the  state,  and  through  such 
court  to  punish  for  contempt;  and  it  shall 
have  power,  upon  a  hearing,  to  determine 
and  decide  any  question  given  to  it  herein, 
and  in  case  of  failure  or  refusal  of  any  per- 
son, company,   or    corporation    to   comply 
with  any  order  within  the  time  limit  there- 
in, unless  an  order  of  removal  shall  have 
been  taken  from  such  order  by  the  company 
or  corporation   to   the   supreme   court    of 
this  state,  it  shall  immediately  become  the 
duty  of  the  commission  to  remove  such  or- 
der, with  the  evidence  adduced  upon  the 
hearing,  with   the  documents   in  the  case, 
to  the  supreme  court  of  this  state.     Any 
company,   corporation,   or   common   carrier 
which  does  not  comply  with  the  order  of 
the  commission    within    the   time    limited 
therefor,  may  file  with  the  commission  a 
petition  to  remove  such  cause  to  the  su- 
preme court,  and  in  the  event  of  such  re- 
moval   by    the    company,    corporation,    or 
common   carrier,   or   other  party  to   such 
hearing,  the  supreme  court  may  upon  ap- 
plication, in  its  discretion  or  of  its  own 
motion,  require  or  authorize  additional  evi- 
dence to  be  taken  in  such  cause;  but  in  the 
event  of  removal  by  the  commission,  upon 
failure    of    the    company,    corporation,    or 
common  carrier,  no  additional  evidence  shall 
be  allowed.     The   supreme   court,   for  the 
consideration  of  such  causes  arising  here- 
under, shall  be  in  session  at  all  times,  and 
shall  give  precedence  to  such  causes.    Any 
party  to. such  hearing  before  the  commis- 
Bion  shall  have  the  same  right  to  remove 
the  order  entered  therein  to  the  supreme 
court  of  the  state,  as  given  under  the  pro- 
visions hereof  to  the  company  or  corpora- 
tion against  which  such  order  is  directed. 
In  addition  to  the  other  powers  vested  in 
the  sunronie  court  by  this  Constitution  and 
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the  laws  of  the  state,  the  said  court  shall 
have  the  power  and  it  shall  be  its  duty  to 
decide  such  cases  on  their  merits,  and  carry 
into  effect  its  judgments,  orders,  and  de- 
crees made  in  such  cases,  by  fine,  forfeiture, 
mandamus,  injunction,  and  contempt,  or 
other  appropriate  proceedings." 

Section  8  is  as  follows:  ''The  commis- 
sion shall  determine  no  question,  nor  issue 
any  order  in  relation  to  the  matters  speci- 
fied in  the  preceding  section,  until  after  a 
public  hearing  held  upon  ten  days'  notice 
to  the  parties  concerned,  except  in  case  of 
default  after  such  notice." 

Other  sections  of  the  article  will  not  be 
incorporated  in  this  opinion,  as  they  have 
no  bearing  upon  the  issues  involved,  but  it 
is  perhaps  pertinent  to  add  that  §  12  makes 
the  provision  of  the  article  applicable  to 
all  corporations  doing  business  in  New 
Mexico  and  subject  to  state  supervision. 

The  provisions  of  our  Constitution  are 
peculiar  to  New  Mexico.  So  far  as  we 
have  been  able  to  ascertain,  no  other  state, 
either  by  statute  or  constitutional  provi- 
sion, has  the  same  method  of  procedure. 
All  similar  commissions,  whether  the  crea- 
tures of  statute  or  constitutional  provi- 
sions, are  designed  to  control  and  regulate 
public  service  corporations ;  to  secure  the 
safety  of  employees;  the  protection  of  the 
traveling  public;  and  to  compel  such  cor- 
porations to  discharge  their  duty  to  the 
public.  The  matter  of  such  regulation  is 
primarily  a  legislative  function,  but  expe- 
rience has  demonstfated  the  inability  of  the 
various  legislative  assemblies  to  cope  with 
the  problem,  charged  as  they  are  with  so 
many  other  diversified  duties,  and  their 
sessions  usually  of  limited  duration. 

While  the  right  of  the  legislature  of  a 
state  to  regulate  rates  and  compel  the  per- 
formance of  other  duties  on  the  part  of 
public  service  corporations  has  always  been 
recognized  by  the  courts,  the  rule  that  such 
rates,  so  established,  must  be  reasonable, 
both  to  the  carrier  or  public  service  corpo- 
ration and  to  the  public,  is  equally  well  set- 
tled. Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702. 

While  the  fixing  of  the  rates,  or  the  de- 
termination of  the  facilities  to  be  afforded, 
in  the  first  instance,  is  a  legislative  ques- 
tion, the  determination  of  the  reasonable- 
ness and  lawfulness  of  the  rate  or  other  re- 
quirement is  a  judicial  function.  This  being 
true,  it  was  early  recognized  that  legisla- 
tive assemblies  could  not  give  to  such  ques- 
tions the  required  time  to  investigate  and 
determine  in  advance  the  reasonableness  and 
justness  of  the  proposed  rate  or  other  re- 
quirement, necessitating,  as  such  a  ques- 
tion would,  long  and  protracted  hearings 
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and  intricate  knowledge  of  such  matters. 
For  this  reason,  we  apprehend,  the  plan  was 
devised,  now  in  vogue  in  practically  all  the 
states,  and  adopted  by  the  national  govern- 
ment, of  creating  commissions  supposed  to 
be  made  up  of  especially  trained  men,  and 
the  delegation  to  such  bodies  of  adminiBtra- 
tive  and  legislative  powers.  Such  bodies 
are  given  great  latitude  and  power  in  in- 
vestigating all  questions,  and  upon  them  is 
conferred  the  duty  of  fixing  rates  and  re- 
quiring proper  facilities  for  the  public  ac- 
commodation. 

The  final  action  of  the  commission,  or 
rate-making  body,  was,  in  many  instances, 
attended  by  long  and  protracted  litigation, 
through  various  courts,  before  the  reason- 
ableness and  lawfulness  of  the  rate  was 
finally  established.  The  public  service  com- 
panies, not  infrequently,  would  render  no 
assistance  whatever  to  the  rate-making  body 
when  the  matter  was  under  investigatioti, 
so  that  body  could  arrive  at  a  just  rate, 
and,  after  the  rate  was  established,  would 
go  into  the' courts  and  there  disclose  facts 
that  would  clearly  demonstrate  the  unrea- 
sonableness of  the  rate,  and  compel  its  can- 
celation and  revocation.  By  this  method 
the  almost  impossible  task  of  securing  jus- 
tice for  the  public  was  clearly  discernible. 
To  overcome  this  difficulty,  plans  were  de- 
vised by  which  the  public  service  corpora- 
tion was  required  to  present  all  its  evidence 
before  the  commission  in  advance  of  the 
fixing  of  the  rate  or  other  requirement,  so 
that  the  commission  would  have  the  benefit 
of  such  knowledge  as  it  might  impart,  and 
thereby  be  enabled  to  arrive  at  a  just  con- 
clusion, if  possible.  From  the  action  of 
the  commission  in  fixing  the  rate  or  other 
determination,  an  appeal  or  review  in  the 
courts  was  provided,  for  the  determination 
of  the  reasonableness  and  lawfulness  of  the 
order  made,  but  upon  the  evidence  taken  in 
advance  before  the  commission.  If  the 
court  found  the  action  of  the  commission 
unlawful  or  unreasonable,  it  was  set  aside. 
That  such  procedure  does  not  violate  the 
Constitution  of  the  United  States^  and  is 
authorized,  was  held  by  the  Supreme  Court 
of  the  United  States  in  the  recent  case  of 
Washington  ex  rel.  Oregon  R.  &  Nav.  Co. 
V.  Fairchild,  224  U.  S.  510,  56  L.  ed.  863, 
32  Sup.  Ct.  Rep.  635,  where  the  court  had 
under  consideration  the  Washington  statute 
(Session  Laws  1905,  chap.  81,  as  amended 
March  16,  1907,  chap.  226).  The  method 
provided  by  the  statute  of  Washington  was 
for  a  hearing  before  the  commission,  upon 
notice  in  advance  to  the  company,  as  to  the 
proposed  order  which  the  commission  was 
asked  or  was  proposing  to  make,  at  which 
hearing  the  company  had  the  right  to  ap- 
pear by  counsel,  cross-examine  the  witnesses 
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produced  by  the  complainants  or  commia- 
sion,  and  to  introduce  such  evidence  as  it 
desired.  After  such  investigation  the  com- 
mission made  such  order  as  it  saw  proper^ 
and,  if  the  company  affected  thereby  deemed 
it  contrary  to  law,  it  applied  to  the  su- 
perior court  of  the  proper  county  for  a 
writ  of  review,  for  the  purpose  of  having 
its  reasonableness  and  lawfulness  inquired 
into  and  determined.  In  the  superior 
court,  the  cause  was  heard  without  the  in- 
tervention of  a  jury,  on  the  evidence  and 
exhibits  introduced  before  the  commission 
and  certified  to  by  it.  Upon  such  hearing 
the  superior  court  entered  an  order  either 
affirming  or  setting  aside  the  order  of  the 
commission  under  review,  and  remanding 
the  cause  back  to  the  commission  for  further 
action.  If  such  order  was  affirmed,  the 
right  of  appeal  to  the  supreme  court  was 
given. 

In  the  case  of  Washington  ex  reL  Oregon 
R.  &  Nav.  Co.  V.  Fairchild,  supra,  it  was 
contended  that  the  Washington  statute 
failed  to  furnish  an  adequate  hearing  or 
opportunity  for  judicial  review,  especially 
in  prohibiting  the  submission  to  the  court 
of  competent  evidence  as  to  the  unreason- 
ableness of  the  order;  and,  further,  that 
there  was  no  evidence  of  a  public  necessity, 
and  that  the  order  was  void  as  taking  prop- 
erty without  due  process  of  law.  Speak- 
ing of  the  objection  that  the  statute  failed 
to  furnish  an  adequate  hearing  or  oppor- 
tunity for  judicial  review,  the  court  says: 
"So  that,  where  the  taking  is  under  an  ad- 
ministrative regulation,  the  defendant  must 
not  be  denied  the  right  to  show  that,  as  a 
matter  of  law,  the  order  was  so  ^arbitrary, 
unjust,  or  unreasonable  as  to  amount  to  a 
deprivation  of  property  in  violation  of  the 
14th  Amendment.  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Minnesota,  134  U.  S.  418,  33  L.  ed. 
970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct. 
Rep.  462,  702;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins, 
176  U.  S.  167,  173,  44  L.  ed.  417,  420,  20 
Sup.  Ct.  Rep.  336. 

"2.  This  was  recognized  by  the  suprone 
court  of  the  state,  which  held  that  this  con- 
stitutional right  was  not  denied,  but  that 
the  statute  furnished,  first,  an  adequate  op- 
portunity to.  be  heard  before  the  commis- 
sion, and  then  provided  for  a  judicial  re- 
view by  authorizing  the  company  to  test 
the  validity  of  the  order  in  the  superior 
court.  Both  of  these  rulings  are  assigned 
as  error  by  the  Oregon  Company.  It  com- 
plains that  the  stetute  did  not  afford  it  the 
means  of  making  a  defense  before  the  com- 
mission, and  yet  required  it  to  attack  the 
reasonableness  of  the  order  on  such  evidence 
as  it  might  have  been  able  to  produce  before 
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the  administrative  body.  If  this  were  true, 
the  defendant's  position  would  be  correct, 
for  the  hearing  which  must  precede  the  tak- 
ing of  property  is  not  a  mere  form.  The 
carrier  must  have  the  right  to  secure  and 
present  evidence  material  to  the  issue  under 
investigation.  It  must  be  given  the  oppor- 
tunity by  proof  and  argument  to  controvert 
the  elaim  asserted  against  it  before  a  tri- 
bunal bound  not  only  to  listen,  but  to  give 
legal  effect  to  what  has  been  established. 
But,  as  construed  by  the  state  court,  all 
these  rights  were  amply  secured  by  the 
statute  which  declared  that  the  commission, 
*after  a  full  hearing,'  might  require  track 
eonnection.  On  such  investigation,  the  com- 
pany could  have  objected  to  the  sufficiency 
of  the  complaint  and  obtained  an  order  re- 
quiring it  to  be  made  more  specific  as  to 
the  exact  location  of  the  proposed  tracks. 
The  defendant  was  given  the  benefit  of 
compulsory  process  to  secure  and  present 
eTidence  in  its  behalf.  There  was  a  provi- 
sion to  require  the  attendance  of  witnesses, 
the  production  of  documents,  and  for  the 
taking  of  testimony  by  deposition.  It  also 
had  the  right  to  cross-examine  witnesses 
produced  on  the  part  of  the  commission  and 
the  privilege  of  offering  evidence  on  every 
matter  material  to  the  investigation. 

"3,  The  defendant  insists,  however,  that, 
no  matter  how  complete  the  right  to  be 
heard  before  the  commission,  the  statute, 
having  denied  all  other  opportunity  for 
testing  the  validity  of  the  order  in  the 
state  courts,  furnished  an  utterly  inade- 
quate judicial  review,  because,  as  the  car- 
rier could  not  anticipate  what  decision 
would  be  made,  it  was  unjust  to  require  it 
to  produce  evidence  to  show  in  advance  the 
unreasonableness  of  an  order,  the  terms  of 
which  were  not  known.  Fromf  this  it  argues 
that  the  statute  was  unconstitutional  in 
so  far  as  it  prevented  the  court  from  re- 
eeiving  competent  and  noncumulative  tes- 
timony tending  to  prove  that  there  was  no 
public  necessity  for  making  the  track  con- 
nection, and  that  the  order  was  void. 

'This  position  would  be  true  if  the  de- 
fendant had  not  been  put  on  notice  as  to 
what  order  was  asked  for,  and  then  given 
unple  opportunity  to  show  that  it  would  be 
^just  or  unreasonable  to  grant  it.  In 
this  case,  and  under  the  statute,  it  was 
given  such  notice.  The  complaint  alleged 
that  some  of  the  towns  were  important 
shipping  points,  and  that  at  all  of  them 
there  was  a  public  necessity  that  the  roads 
should  be  connected.  The  defendant  denied 
^ch  of  these  allegations.  The  hearing,  both 
on  the  law  and  the  facts,  was  necessarily 
limited  to  that  issue.  There  could  have 
Wn  no  valid  order  which  was  broader  than 
that  claim.  The  defendant  was  charged 
WL.R.A.(N.S.) 


with  notice  that  if  the  allegations  of  the 
complaint  as  to  necessity  were  established, 
the  order  could  then  be  lawfully  granted, 
unless  there  was  also  proof  that  the  cost, 
in  comparison  with  the  receipts,  or  other 
fact,  made  it  unjust  to  require  the  connec- 
tions to  be  made.  The  carrier  was  there- 
fore given  the  right  both  to  meet  the  charge 
of  public  necessity,  and  also  to  establish 
any  fact  which  wt)uld  make  it  unjust  to 
pass  the  order  for  which  the  complainant 
prayed.  The  act  further  provided  that, 
after  the  administrative  body  had  acted, 
the  carrier  should  have  the  right  to  test 
the  lawfulness  and  reasonableness  of  the 
regulation  in  the  superior  court,  where 
every  error  in  rejecting  or  excluding  evi- 
dence, or  otherwise,  could  be  corrected.  On 
that  trial  the  court  was  not  bound  by  the 
finding  of  fact,  but,  like  the  commission,  it 
was  obliged  to  weigh  and  consider  the  tes- 
timony and  to  give  full  effect  to  what  was 
established  by  the  evidence,  since  it  acted 
judicially,  'under  an  imperative  obligation, 
with  a  sense  of  official  responsibility  for  im- 
partial and  right  decision,  which  is  im- 
puted to  the  discharge  of  official  duties.', 
Kentucky  Railroad  Tax  Gases,  116  U.  S.  321, 
334,  29  L.  ed.  414,  417,  6  Sup.  Gt.  Rep.  57. 

"4.  Having  been  given  full  opportunity  to 
be  heard  on  the  issues  made  by  the  com- 
plaint and  answer,  and  as  to  the  reasonable- 
ness of  the  proposed  order,  and  having 
adopted  the  statutory  method  of  review, 
this  company  cannot  complain.  It  has  the 
right  to  offer  all  competent  testimony  before 
the  commission,  which,  in  view  of  the  form 
of  proceedings  authorized  by  the  statute, 
acted  in  this,  respect  somewhat  like  a  master 
in  chancery  who  has  been  required  to  take 
testimony  and  report  his  findings  of  fact 
and  conclusions  of  law.  The  court  would 
test  its  correctness  by  the  evidence  submit- 
ted to  the  master.  Nor  would  there  be 
any.  impairment  of  the  right  to  a  judicial 
review,  because  additional  testimony  could 
not  be  submitted  to  the  chancellor.    .    .    . 

"5.  If,  then,  the  defendant  had  notice  and 
was  given  the  right  to  show  that  the  order 
asked  for,  if  granted,  would  be  unreasonable, 
it  has  not  in  this  case  been  deprived  of  the 
right  to  a  hearing." 

The  Gonstitutional  Gonvention  of  New 
Mexico,  when  it  adopted  article  11  of  the 
Constitution,  and  provided  for  the  some- 
what novel  procedure  after  the  hearing  and 
determination  by  the  commission,  for  the 
judicial  review  of  the  action  of  the  com- 
mission, were  attempting  to  expedite  the 
judicial  inquiry  into  the  reasonableness  and 
lawfulness  of  the  order  made  by  the  com- 
mission; provide  a  method  of  procedure 
that  would  be  inexpensive  and  simple,  and 
that  would  preserve  the  rights  of  the  people 
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on  the  one  hand,  and  of  the  owners  of  the 
public  service  corporations  on  the  other. 

To  this  end,  notice  to  the  company  to  be 
affected  by  a  proposed  order  was  to  be  given, 
and  a  hearing  required  thereon,  at  which 
the  company  and  the  complainant  may  pro- 
duce all  their  evidence  bearing  upon  the  is- 
sues and  the  justness  of  the  proposed  order, 
43ross-examine  witnesses,  etc.  It  was  the 
evident  intent  of  the  framers  of  the  instru- 
ment that  all  the  known  evidence  should  be 
produced  before  the  commission  in  the  first 
instance.  After  the  commission  has  made 
it9  final  order,  the  public  service  company 
has  twenty  days  within  which  to  voluntari- 
ly comply  with  the  order.  If  it  does  so  com- 
ply, and  the  order  is  satisfactory  to  the 
complaining  party,  no  further  proceedings 
are  required.  Should  it  fail  to  comply,  un- 
less- an  order  of  removal  is  taken  from 
such  determination  by  the  commission,  by 
the  company  affected,  the  commission  must 
remove  such  cause,  together  with  all  the 
evidence  adduced  upon  the  hearing,  with 
the  documents,  etc.,  to  the  supreme  court. 
It  is  also  provided  that,  when  the  case  is  re- 
moved to  this  court  by  the  commission,  "no 
additional  evidence  shall  be  allowed."  If 
the  case  has  been  removed  here  by  the  de- 
fendant, the  "supreme  court  may  upon  ap- 
plication, in  its  discretion  or  of  its  own 
motion,  require  or  authorize  additional  evi- 
dence to  be  taken  in  such  cause."  We  must 
confess  that  this  provision  of  the  Constitu- 
tion has  required  a  g^eat  deal  of  consider- 
ation to  enable  us  to  arrive  at  what  we 
believe  to  have  been  the  purpose  and  intent 
of  the  framers  of  the  instrument  in  this  re- 
gard. It  has  been  suggested  that  the  proper 
solution  is  that,  in  the  event  of  a  failure  on 
the  part  of  the  company  affected  to  re- 
move the  cause,  it  is  our  duty  to  affirm 
the  order  of  the  commission  and  carry  into 
effect  its  determination;  that  the  court,  in 
such  event,  is  not  required  to  look  into  the 
question  of  the  reasonableness  or  lawfulness 
of  the  order.  We  do  not,  however,  believe 
that  such  was  the  intent,  but  rather  tliat 
the  court  should,  in  either  event,  from  the 
evidence  adduced,  determine  such  questions 
and  mete  out  justice  to  the  company  and  to 
the  public.  That  being  true,  the  only  pur- 
pose or  design,  in  giving  to  the  company  the 
right  to  remove  the  cause,  was  that  such 
party  could  make  a  showing  to  the  court 
that  new  evidence  had  been  discovered  or 
new  facts  developed  which  would  have  a 
material  bearing  upon  the  matter,  and  thus 
give  to  the  court  the  power  to  remand  the 
cause  to  the  commission  for  the  taking  of 
such  further  testimony;  or,  to  give  to  the 
court,  where  the  cause  was  removed  by  the 
company,  and  it  found  the  evidence  not  al- 
together satisfactory  in  some  respect,  or 
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upon  some  point,  power  to  remand  the 
cause  and  require  the  taking  of  additional 
testimony.  In  brief,  then,  the  difference 
between  the  two  methods,  as  we  understand 
it,  is  that,  where  the  cause  is  removed  by 
the  commission,  this  court  must  determine 
the  lawfulness  and  reasonableness  of  the 
order  upon  the  evidence  adduced,  even 
though  it  may  appear  to  the  court  that 
other  facts  might  be  produced  which  might 
show  the  order  to  be  unreasonable.  Where 
the  cause  is  removed  by  the  company,  it 
gives  to  the  court  more  latitude,  and  enables 
it  to  require  additional  testimony  before 
arriving  at  an  ultimate  determination  of 
the  question.  We  believe  it  was  the  in- 
tention to,  in  all  cases,  accord  to  both  par- 
ties a  judicial  hearing  upon  the  merits. 

Upon  the  hearing  in  this  court  it  was 
argued  by  the  attorney  general  that  this 
court  had  the  right  to  form  its  own  inde- 
pendent judgment  in  the  matter;  that  it 
was  not  confined  to  a  consideration  of  the 
reasonableness  and  lawfulness  of  the  order 
made  by  the  commission,  with  the  power 
to  either  enforce  such  order  by  its  judg- 
ment, or  refuse  to  enforce  it.  That  the 
court  could,  for  instance,  in  a  rate  case, 
where  the  commission  had  fixed  the  rate  at 
2  cents  a  mile  for  carrying  passengers, 
either  raise  or  lower  the  rate  by  its  judg- 
ment. That  such  power  was  conferred  by 
the  language,  "The  said  court  shall  have 
the  power  and  it  shall  be  its  duty  to  de- 
cide such  cases  on  their  merits,  and  carry 
into  effect  its  judgments,  orders,  and  de- 
crees made  in  such  cases,  by  fine,  forfeiture, 
mandamus,"  etc.  Now,  if  the  contention 
is  sound,  then  the  provision  just  quoted  in- 
vests this  court  with  legislative  power  to 
fix  rates.  There  is  no  doubt  but  that  the 
people  of  the  state,  by  constitutional  provi- 
sion, could  confer  such  power  upon  the 
judges  of  the  supreme  court.  If  th^  saw  fit, 
they  might  combine  all  the  power  of  gov- 
ernment in  one  department;  but  such  action 
would  not  be  in  accord  with  the  settled  pol- 
icy of  the  states  of  the  Union,  where  it  has 
been  the  studied  purpose  to,  so  far  as  possi- 
ble, keep  separate  the  three  g^eat  depart- 
ments, and  we  should  not  so  construe  the 
provision  as  conferring  legislative  power  up- 
on this  body,  unless  compelled  to  do  so  by 
clear  and  unmistakable  language. 

Let  us  consider  the  results,  that  would 
follow  such  a  construction.  Section  156  of 
article  12  of  the  Constitution  of  Virginia 
is  in  many  respects  similar  to  the  provi- 
sions of  our  Constitution,  for  the  regulation 
of  public  service  corporations,  but  specific- 
ally provides,  however,  for  an  appeal  to 
the  supreme  court,  and  that  "whenever  the 
court,  upon  appeal,  shall  reverse  an  order 
of    the    commission     affecting    the    rates. 
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efaarges,  or  tLe  classification  of  traffic  of 
tnj  transportation  or  transmission  com- 
pany, it  shall  at  the  same  time  substitute 
therefor  such  order  as,  in  its  opinion,  the 
commission  should  have  made  at  the  time 
of  entering  the  order  appealed  from."  This 
language,  it  will  be  observed,  is  free  from 
doubt,  and  specifically  confers  the  claimed 
powers  upon  the  court.  This  provision  of 
tlie  Virginia  Constitution  was  before 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Prentis  v.  Atlantic  Coast  Line 
Co.  211  U.  8.  210,  63  L.  ed.  160,  29  Sup. 
Ct  Rep.  67,  on  appeal  from  the  circuit 
court  of  the  United  States,  where  a  bill  in 
equity  was  filed  to  enjoin  the  enforcement 
of  a  rate  established  by  the  Virginia  com- 
mission. The  court,  speaking  through  Mr. 
Justice  Holmes,  held  that  the  power  ex- 
ercised by  the  court  in  fixing  a  rate,  under 
this  Constitution,  was  legislative,  and  not 
judicial.  He  says,  "The  establishment  of 
a  rate  is  the  making  of  a  rule  for  the  fu- 
ture, and  therefore  is  an  act  legislative,  not 
judicial,  in  kind,"  and  "Proceedings  legis- 
lative in  nature  are  not  proceedings  in  a 
eourt  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  720,  U.  S.  Comp.  Stat.  1901,  p. 
581,  no  matter  what  may  be  the  general  or 
dominant  character  of  the  body  in  which 
they  may  take  place.  .  .  .  That  question 
dqiends,  not  upon  the  character  of  the  body, 
but  upon  the  character  of  the  proceedings." 
And,  "the  decision  upon  them  cannot  be 
res  judicata  when  a  suit  is  brought.  Now, 
if  this  be  the  correct  rule,  and  it  appears 
to  be  firmly  settled  in  the  United  States, 
and  certainly  appeals  to  reason,  were  we  to 
adopt  the  construction  suggested,  it  would 
make  of  this  court,  in  these  cases,  a  mere 
legislative  body.  Its  decisions  would  not  be 
res  judicata,  and  parties  affected  by  the 
orders  would  be  enabled  to  go  into  the 
eourts  and  secure  a  judicial  determination 
of  the  reasonableness  and  lawfulness  of  the 
ultimate  rate  fixed,  or  facility  required  to 
be  furnished,  by  this  court.  Instead  of  a 
speedy  determination,  untimely  delay  and 
expense  would  be  incurred.  We  do  not  be- 
lieve that  the  case  last  cited  had  been  called 
to  the  attention  of  the  able  attorney  general 
prior  to  the  argument,  or  the  consequences 
considered  in  the  light  of  the  rule  there 
amounced. 

_  • 

What  does  the  language  used,  "decide 
such  eases  on  their  merits,"  mean?  The 
*ord  "decide"  means  to  form  a  definite 
opinion;  to  determine;  to  deliberate.  The 
direction  to  decide  such  cases  "on  their 
merits"  simply  means  that  the  court  shall 
decide  them  on  a  consideration  of  their 
substance  and  the  legal  rights  involved,  in 
opposition  to  a  decision  based  upon  mere 
defects  of  procedure  or  the  technicalities 
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thereof.  It  means  the  court  shall  do  jus- 
tice irrespective  of  informal,  technical,  or 
dilatory  objections  or  contentions.  See 
cases  cited  in  5  Words  &  Phrases,  pp.  4493 
et  seq.,  and  also  Mulhern  v.  Union  P.  R. 
Co.  2  Wyo.  465,  and  Seely  v.  State,  11  Ohio, 
501. 

But  what  is  the  court  to  decide  on  the 
merits?  It  is  the  question  of  the  reason- 
ableness and  lawfulness  of  the  order  made 
by  the  commission,  and  whether  the  defend- 
ant shall  be  compelled  to  comply  with 
such  order.  It  is  true  the  Constitution 
does  not  prescribe  the  question  which  the 
court  is  to  decide,  but  we  apprehend  no 
other  question  could  be  involved.  If  the 
court  finds  the  order  reasonable  and  law- 
ful, it  enters  a  judgment  to  that  effect  and 
proceeds  to  enforce  the  same.  If  it  finds 
it  unlawful  and  unreasonable,  it  refuses  to 
enforce  it,  and  in  such  event  the  state  cor- 
poration commission  may  proceed  to  form 
a  new  order,  if  necessary  or  proper,  under 
proper  rules  to  be  prescribed  by  the  com- 
mission. 

The  attorney  for  the  railway  company 
applied  to  the  court  for  permission  to  in- 
troduce before  this  court  additional  evi- 
dence, for  the  claimed  purpose  of  showing 
that  the  order  entered  by  the  commission 
was  unconstitutional,  unreasonable,  unjust, 
and  confiscatory,  and  in  violation  of  §  1  of 
the  i4th  Amendment  to  the  Constitution  of 
the  United  States,  and,  because,  under  the 
provisions  of  our  Constitution,  said  com- 
pany was  precluded  from  introducing  said 
evidence,  the  argument  was  made  that  §  7 
of  article  11  was  unconstitutional  and  in 
violation  of  said  §  1  of  article  14.  This 
contention,  however,  is  answered  by  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Washington  ex  rel,  Oregon  *  R.  & 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510,  58 
L.  ed.  863,  32  Sup.  Ct.  Rep.  535,  and  need 
not  be  further  considered.  We  might  add, 
however,  that  in  no  case  does  the  Constitu- 
tion contemplate  the  taking  of  additional 
evidence  in  the  supreme  court;  but,  as  has 
been  said,  in  a  proper  case  the  cause  will 
be  referred  back  to  the  commission,  for 
such  purpose. 

Having  considered  the  provisions  of  our 
Constitution  involved  in  this  proceeding,  we 
will  notice  such  objections  contained  in  the 
motion  to  dismiss,  filed  by  the  railway  com- 
pany, as  have  not  already  been  disposed 
of  by  what  has  been  heretofore  said. 

The  company  insists  that  it  is  entitled  to 
a  jury  trial  of  the  issues  involved,  because, 
by  §  12  of  article  11  of  the  Constitution 
of  this  state,  it  is  provided  that  the  right 
of  trial  by  jury,  as  it  heretofore  existed, 
shall  be  secured  to  all  and  remain  inviolate, 
and,  at  tbe  time  of  the  adoption  of  the  Con- 
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stitution,  the  provision  of  the  Federal  Con- 
stitution that,  "in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed 
$20,  the  right  of  trial  by  jury  shall  be  pre- 
served/' was  in  force  in  the  territory.  That 
the  provision  was  in  force  cannot  be  dispu- 
ted. But  it  is  likewise  true  that  the  state 
could  abolish  trial  by  jury,  if  it  so  elected. 
In  considering  the  conflicting  provisions  of 
a  Constitution  or  a  statute,  the  great  object 
to  be  kept  in  view  is  the  legislative  intent. 
Viewing  the  instrument  as  a  whole,  we  do 
not  believe  there  is  any  conflict.  It  was 
evidently  the  purpose  to  retain  the  right 
to  a  trial  by  jury,  as  it  theretofore  existed 
in  the  territory  of  New  Mexico,  except  in 
special  proceedings,  for  which  express  pro- 
vision was  made  in  the  same  instrument. 
The  later  express  provision  carved  an  ex- 
ception out  of  the  previous  general  provi- 
sion, and,  of  course,  would  be  held  to  con- 
trol. Were  the  two  provisions  irreconcil- 
ably repugnant,  the  last  in  order  of  time 
and  local  position  would  be  preferred. 
Quick  V.  White  Twp.  7  Ind.  570. 

Objection  is  made  because  of  the  failure 
of  the  commission  to  serve  upon  the  rail- 
way company  copies  of  the  petitions  or 
complaints  upon  which  the  action  was 
based;  but  the  company  is  not  in  position 
to  take  advantage  of  such  failure,  were  it 
vital,  in  that  no  objection  was  interposed 
before  the  commission  because  of  such  fail- 
ure. It  will  not  be  conducive  to  orderly 
procedure  to  permit  a  company  against 
whom  proceedings  are  instituted,  to  sit 
quietly  by  in  the  conunission  and  permit 
the  hearing  to  be  closed,  and  raise  objec- 
tions in  this  court,  which,  if  interposed  be- 
fore the  commission,  could  be  cured,  and 
delay,  and  expense  avoided.  Both  parties 
to  a  proceeding  are  presumed  to  be  familiar 
with  the  files  in  the  case,  and  to  know  the 
record.  The  company,  by  its  general  ap- 
pearance without  objection  before  the  com- 
mission, waived  all  irregularity  preceding 
such  hearing. 

It  is  next  claimed  that  the  record  dis- 
closes the  commission  did  not,  prior  to  the 
making  of  the  order  for  the  hearing,  endeav- 
or by  mediation  to  effect  a  settlement  of 
the  grievances  complained  of,  as  required 
by  §  2,  chap.  78,  S.  L.  1912.  No  objection 
to  such  failure  was  interposed  before  the 
commission,  and  therefore  it  is  not  avail- 
ing here.  We  might  add,  however,  that  the 
record  does  show  that  numerous  letters 
passed  between  the  commission  and  the  com 
pany  in  an  effort  to  bring  about  such  settle- 
ment. 

It  is  insisted  that  the  cause  should  be 
dlflmissed,  because  it  appears  upon  the  face 
of  the  record  herein  that  no  certified  copy 
of  the  order  of  the  state  corporation  com- 


mission  made  herein  was  served  cm  the 
railway  company,  as  required  by  §  4,  oh&p. 
78,  S.  L.  1912.  The  record  contains  the 
certificate  of  Edwin  F.  Coard,  assistant 
clerk  of  the  commission,  wherein  he  oerti- 
fies  "that  I  served  a  copy  of  the  within 
order  upon  the  within  named  the  Denver  & 
Rio  Grande  Railroad  Company  by  deliver- 
ing a  true  copy  thereof  to,"  followed  by  a 
statement  of  the  person  served,  etc.,  which 
is  not  questioned.  It  is  true,  the  proof  of 
service  does  not  specifically  show  that  a 
certified  copy  was  delivered,  but  it  does 
recite  that  a  true  copy  of  the  same  was 
served.  This  certainly  was  sufficient  to  con- 
vey notice  to  the  company  of  the  order  and 
its  terms  and  provisions,  and  was  all  the 
company  could  ask.  This  court  is  enjoined 
by  tiie  Constitution  in  these  matters  to  dis- 
regard technicalities,  and  this  objection  is, 
we  think,  a  trivial  technicality,  and  with- 
out merit. 

Passing  now  to  the  consideration  of  the 
question  raised  by  the  railway  company  up- 
on the  merits  of  the  case,  we  find  objections 
interposed  to  certain  specific  findings  of 
fact  made  by  the  commission;  the  assertion 
being  made  that  such  findings  are  not  sup- 
ported by  the  evidence.  While  it  is  proper 
for  the  commission  to  make  findings  of 
fact,  still  such  findings  can  have  no  force 
or  effect  in  this  court.  Our  Constitution 
does  not  require  this  court  to  consider  or 
give  any  effect  to  such  findings,  but  enjoins 
that  this  court  shall  "decide  such  cases  on 
their  merits."  It  does  not  even,  as  is  usual- 
ly the  case,  make  the  order  of  the  commis- 
sion prima  facie  just  and  reasonable,  but, 
on  the  other  hand,  requires  this  court  to 
pass  upon  the  merits  of  the  case  without 
indulging  in  any  presumptions.  This  being 
true,  it  is  our  duty  to  take  the  order  made 
by  the  commission  and  test  its  reasonable- 
ness and  lawfulness  by  the  evidence  adduced 
upon  the  hearing.  This  court  forms  its  own 
independent  judgment  as  to  each  require- 
ment of  the  order,  upon  the  evidence;  there- 
fore the  findings  made  by  the  commission 
may  not  be  justified  by  the  evidence,  yet,  if 
the  evidence  sustains  the  reasonableness  and 
lawfulness  of  the  order  made,  it  would  be 
our  duty  to  uphold  and  enforce  it.  It  will 
not  therefore  be  necessary  for  us  to  consid- 
er the  objections  interposed  to  the  findings 
of  fact;  but  we  will  pass  to  a  consideration 
of  the  order  made,  and  ascertain  whether 
it  is  just,  reasonable,  and  correct,  and  sup- 
ported by  the  evidence. 

The  order  made  was  divided  into  three 
separate  requirements  or  provisions,  and  we 
will  discuss  them  in  their  order.  The  first 
is  as  follows :  "It  is  hereby  ordered  by  the 
commission  that  the  Denver  k  Rio  Grande 
Railroad  Company  open  its  stfirtipp  building 
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tt  the  town  of  Tres  Piedras  for  the  purpose 
of  affording  accommodations  to  the  traveling 
public  who  may  desire  to  take  a  train  at 
Trea  Piedras  or  alight  therefrom,  and  pro- 
Tide  suitable  seats,  fuel,  and  water  for  .the 
comfort  of  said  passengers." 

The  evidence  discloses  that  the  company 
has  maintained  a  comfortable  station  build- 
ing at  Ttes  Piedras  for  the  past  thirty 
jaars;  that  it  is  ample  to  acconunodate  the 
traveling  public  in  the  matter  of  waiting 
rooms,  etc.;  but  that  the  company  keeps  the 
building  closed,  and  that  during  inclement 
weather  no  shelter  is  provided;  that  the 
section  foreman  and  his  wife  reside  in  a 
portion  of  the  station,  and  it  appears  that 
the  railroad  company  with  but  little  ex- 
pense could  fulfil  these  requirements.  It 
is  true  there  is  but  little  passenger  traffic 
originating  there;  but,  still,  a  requirement 
that  th^  company  should  maintain  a  wait- 
ing room  and  properly  heat  and  light  the 
same  is  but  a  humane  provision,  and  we 
think  fully  warranted  by  the  facts.  Com- 
plaint, however,  is  made  as  to  the  form  of 
the  order;  the  company  claiming  that  it  is 
60  vague  and  indefinite  that  it  does  not  in- 
form the  company  as  to  just  what  is  re- 
quired. The  contention  is  urged  that,  by 
the  use  of  the  word  "accommodations"  in 
the  clause,  "open  its  station  at  the  town  of 
Tres  Piedras  for  the  purpose  of  affording 
accommodations  to  the  traveling  public,"  it 
might  mean  that  the  company  was  to  install 
an  agent  to  sell  tickets,  chedc  baggage,  and 
run  a  bureau  of  information.  As  we  read 
the  order,  however,  we  do  not  so  understand 
the  language  used,  nor  do  we  think  that  it 
\b  obscure  or  uncertain.  It  simply  directs 
the  company  to  open  the  building  "for  the 
accommodation  of  the  traveling  public;**  to 
open  it,  so  that  the  public  using  the  road 
may  have  shelter.  It  does  not  direct  the 
furnishing  of  accommodations,  but  the  open- 
ing of  the  building,  so  that  the  accommoda- 
tions will  exist,  vie,,  a  place  to  await  the 
train,  sheltered  from  the  cold  or  inclement 
weather. 

More  trouble  exists  in  the  remaining  part 
of  the  order,  "and  provide  suitable  seats, 
fuel,  and  water  for  the  comfort  of  the  pass- 
engers." The  order  made  by  the  commis- 
sion, if  found  to  be  reasonable  and  lawful, 
is  to  be  enforced  by  this  court  by  "fine,  for- 
feiture, mandamus,  injunction,  and  con- 
tempt, or  other  appropriate  proceedings.'' 
Kow,  suppose  we  found  this  portion  of  the 
order  to  be  in  compliance  with  the  law,  and 
proceeded  to  enforce  it.  *  The  company, 
claiming  a  compliance  with  the  order,  should 
show  that  it  had  provided  two  seats,  and 
had  provided  a  ton  of  coal  or  a  load  of 
wood,  but  no  stove;  could  this  court  punish 
bv  fine,  forfeiture,  or  contempt  for  ft  failure 
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to  comply  with  the  order  ?  Who  is  to  deter- 
mine what  number  of  seats  are  sufficient  or 
the  kind  of  seats?  Who  is  to  say  whether 
the  seats  are  suitable?  While  the  order 
directs  the  furnishing  of  fuel,  it  does  not 
require  the  waiting  room  to  be  heated.  The 
court  Can  only  enforce  an  order  which  is 
reasonably  definite  and  certain.  The  com- 
pany may  exercise  its  best  judgment,  and 
yet  be  met  with  a  new  complaint  and  be 
subjected  to  the  burden  of  another  investi- 
gation with  reference  to  the  same  situation. 
The  public  may  secure  an  order  for  certain 
accommodations,  which  will  be  absolutely 
fruitless,  because  of  their  inability  to  se- 
cure its  enforcement.  This  precedent,  if 
established,  would  ultimately  prove  unduly 
burdensome  upon  the  court,  the  commission, 
the  railroads,  and  the  people.  In  the  in- 
terest of  justice  there  should  be  an  end  to 
litigation.  Mandamus  does  not  lie  to  com- 
pel the  performance  of  a  duty  calling  for 
the  exercise  of  judgment  and  discretion  on 
the  part  of  the  person  at  whose  hands  the 
performance  is  required.  Spelling,  Inj.  & 
Extra.  Rem.  §  1384. 

As  said  by  the  court  in  the  case  of  Roes 
V.  Butler,  57  Hun,  110,  10  N.  Y.  Supp.  444: 
"The  appellant  has  not  been  directed  to  do 
any  specific  thing,  and,  if  a  commitment 
were  issued  upon  such  an  order,  it  would 
be  impossible  for  the  sheriff  to  determine 
when  the  appellant  had  conformed  to  its 
requirements.  It  is  absolutely  clear  that  a 
party  cannot  be  adjudged  to  be  in  contempt 
without  definitely  stating  what  he  shall  do 
in  order  to  purge  himself  of  the  contempt," 
In  order  to  be  valid,  binding,  and  enforce- 
able, the  order  must  be  reasonably  definite 
and  certain  in  its  terms  and  requirements. 
Burlington  &  C.  R.  Co.  v.  People,  20  Colo. 
App.  181,  77  Pac.  1026.  See  also  31  Cyc 
51,  where  it  is  said:  "The  orders  of  the 
railroad  commission  must  be  definite  and 
specific  as  to  what  is  required  to  be  done 
by  the  railroad  company."  State  ex  rel. 
La  Follette  v.  Chicago,  M.  k  St.  P.  R.  Co. 
16  S.  D.  517,  94  N.  W.  406. 

We  think  the  order  in  the  present  case 
should  have  specified  the  number  and  kinds 
of  seats,  and,  instead  of  requiring  the  fur- 
nishing of  fuel,  should  have  required  the 
station  to  be  comfortably  heated  during  cer- 
tain hours  previous  to  the  arrival  of  trains. 

A  more  serious  question,  going  to  the 
merits  of  the  order,  is  presented  by  the 
second  requirement,  viz.:  "It  is  further 
ordered  by  the  commission  that  the  Denver 
&  Rio  Grande  Railroad  Company  maintain 
a  representative  at  this  station,  whose  duty 
it  shall  be  to  receive  freight  and  properly 
store  the  same  in  freight  station  to  protect 
san^e  ffom  pilla^^e  and  the  elements,  and  to 
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properly    check    out    such    freight    to    the 
rightful  owners  when  called  for." 

The  evidence  in  the  record — and,  of 
course,  we  must  determine  the  reasonable- 
ness and  lawfulness  of  the  order  solely  up- 
on such  evidence — shows  that  when  this 
station  was  established,  and  for  many  years, 
it  continued  to  be  the  shipping  point  for 
Taos,  the  county  seat  of  Taos  county,  and 
the  community  surrounding  it.  While 
this  condition  existed,  the  station  was  very 
remunerative,  and  an  agent  and  the  usual 
station  facilities  were  maintained.  A  few 
years  before  the  railroad  decided  to  dis- 
continue the  agent  and  telegraph  station, 
a  new  wagon  road  was  built  from  Taos  to 
Servilleta,  which  was  much  shorter  and 
easier  of  travel.  The  railroad  company 
then  established  a  station  at  the  latter 
point,  and  by  far  the  major  portion  of  the 
traftic  that  had  hitherto  found  an  outlet 
through  Tres  Fiedras  went  by  Servilleta. 
Business  at  Tres  Fiedras  fell  off  to  such  a 
point  that  the  company  decided  that' it  was 
not  warranted  in  continuing  to  keep  an 
agent  at  that  place,  and  accordingly  re- 
moved the  agent,  and  since  December,  1010, 
said  station  has  been  operated  as  a  "pre- 
pay" station.  The  railroad  has  continued 
to  stop  its  trains  at  that  place  for  both 
freight  and  passengers.  The  business  of  the 
station  for  tho  year  3911,  as  shown  by  the 
evidence,  amounted  to:  Fassenger  receipts, 
$581,23;  freight  forwarded,  $1,075.81; 
freight  received,  $1,850.66, — or  a  total  of 
$3,507.70.  Now  it  is  very  evident  that  the 
total  should  not  be  credited  to  this  station, 
because  to  do  so  would  be  to  deprive  the 
stations  from  which  the  incoming  freight 
originated,  and  the  outgoing  freight  was 
received,  of  their  proper  credit,  and  their 
proper  share  of  the  necessary  expense  in 
handling  the  same.  It  is  not  clear  whether 
the  passenger  receipts  were  all  derived 
from  outgoing  passengers ;  therefore  we  will 
not  consider  them  in  the  division  of  busi- 
ness, but  will  presume  that  they  were  prop- 
erly all  credited  to  this  station.  Should  we 
divide  equally  the  incoming  and  outgoing 
freight,  between  the  station  and  the  sta- 
tions of  its  origin  or  destination,  we  find 
that  this  station  should  only  be  credited 
with  the  sum  of  $2,044.46.  which  included 
the  passenger  receipts,  for  the  purpose  of 
arriving  at  the  question — if  it  be  material — 
as  to  whether  the  earnings  of  the  station 
justify  the  requirement  for  the  maintenance 
of  an  agent.  The  undisputed  evidence 
shows  that  it  will  cost  the  railroad  com- 
pany $75  per  month  to  maintain  an  agent 
at  this  place,  who  is  not  also  a  telegraph 
operator,  and,  as  the  commission  did  not 
require  the  agent  to  be  an  operator,  we  will 
assume  that  that  sum  would  be  sufficient. 
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This  would  require  the  yearly  outlay  of 
$900,  to  which  we  add  the  sum  of  $60,  shown 
to  be  the  added  incidental  expense  in  the 
way  of  fuel,  etc.  Deducting  this  sum  from 
the  total  properly  creditable  to  the  station, 
it  leaves  a  balance  of  but  $1,084.46  for 
this  station  to  contribute  toward  the  main- 
tenance and  operation  of  the  road,  payment 
of  interest,  and  reasonable  dividends.  Of 
course,  it  goes  without  saying  that,  under 
the  facts  shown  to  exist  in  this  case,  the 
proportion  is  not  reasonable. 

The  state  corporation  commission  is  au- 
thorized ''to  require  railway  companies  to 
maintain  adequate  depots,  stock  pens,  sta- 
tion buildings,  agents,  and  facilities  for  the 
accommodation  of  passengers  and  for  receiv- 
ing and  delivering  freight  and  express,"  and 
such  as  may  be  reasonable  and  just.  Now, 
what  are  adequate  facilities?  We  apprehend 
that  it  would  be  a  very  difficult  matter  to 
lay  down  a  rule  or  general  definition  that 
would  be  in  any  wise  satisfactory.  "Ade- 
quate facilities"  for  the  accommodation  of 
passengers  and  freight  in  a  city  of  10,000 
inhabitants,  where  a  large  volume  of  bus- 
iness was  done,  would  be  one  thing,  while 
in  a  small  country  station,  with  little  bus- 
iness, altogether  another.  It  would  not  do 
to  say  that  the  same  facilities  should  be 
provided  at  each  station.  How  then  are 
-we  to  determine  what  are  adequate?  Must 
we  not  consider  the  volume  of  business,  the 
revenue  derived  by  the  railroad  therefrom, 
the  number  of  people  to  be  acconunodated, 
the  present  facilities,  and  all  the  facts  and 
circumstances,  considering  on  the  one  hand 
the  rights  of  the  stockholders  of  the  rail- 
road, and  on  the  other  the  rights  of  the 
public?  It  would  not  be  fair  and  just  to 
arbitrarily  require  a  railroad  company  to 
maintain  a  station  and  facilities  which  the 
business  did  not  justify,  or  the  requirements 
of  the  people  demand.  The  supreme  court 
of  Oklahoma,  in  the  case  of  St.  Louis  &  S. 
F.  R.  Co.  V.  Reynolds,  26  Okla.  804,  138 
Am.  St.  Rep.  1003,  110  Pac.  668,  in  con- 
sidering what  was  meant  by  the  term  "ad- 
equate facilities,"  says:  'The  term  'ade- 
quate facilities'  is  not  capable  of  exact 
definition,  being  a  relative  term,  and  calls 
for  such  facilities  as  may  be  fairly  demand- 
ed; regard  being  had  to  the  size  of  such 
station  or  place,  the  extent  of  the  demand 
of  transportation,  its  relative  location  to 
other  places,  the  cost  of  furnishing  addition- 
al accommodations  asked  for,  and  all  other 
facts  which  would  have  a  bearing  upon  the 
question  of  convenience  and  cost."  See  also 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep. 
121.  Of  course,  it  will  not  be  disputed 
that  where,  for  some  exceptional  reasons, 
the  conditions  are  such  as  to  require  the 
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maintenance  of  an  agent  for  the  proper  op- 
eration of  the  road,  or  the  safety  of  the 
traveling  public,  or  the  accommodation  of 
the  patrons  of  the  road  residing  at  or 
near  a  station,  the  commission  has  the  pow- 
er to  make  an  order  so  requiring,  regard- 
less of  the  fact  that  the  maintenance  of 
such  service  may  entail  a  pecuniary  loss 
upon  the  railroad. 

But  in  the  case  now  under  consideration 
there  is  no  claim  that  an  agent  is  necessary 
for  the  proper  operation  of  the  trains  run 
by  the  railroad  company,  or  the  safety  of 
the  traveling  public;  indeed,  by  the  terms 
of  the  order  the  agent  is  not  required  to 
discharge  any  duty  toward  passengers  or 
the  train  service.  He  is  required  only  to 
"'receive  freight  and  properly  store  the  same 
in  freight  station  to  protect  same  from  pil- 
lage and  the  elements,  and  to  properly  check 
out  such  freight  to  the  rightful  owners 
when  called  for."  Now,  do  the  facts,  as 
disclosed  by  the  evidence,  show  that  it  is 
necessary  to  entail  an  expense  upon  the 
company  of  practically  one  half  of  the 
freight  and  passenger  receipts  properly 
credited  to  this  station,  for  such  purpose? 
Under  the  present  arrangements  the  train 
crew  unload  the  incoming  freight  and  store 
it  in  the  freight  room,  where  it  is  protect- 
ed from  pillage  and  the  elements,  the  door 
being  locked  and  the  key  left  with  the  wife 
of  the  section  foreman,  who  lives  in  the 
building.  There  is  no  evidence  showing  that 
any  freight  has  ever  been  damaged  or  in- 
jured by  exposure,  or  lost  by  pillage.  In- 
deed, during  all  the  time  the  present  ar- 
rangements have  been  in  force,  but  two 
incidents  have  been  recited  when  any  in- 
convenience has  resulted.  Upon  one  occa- 
sion some  person,  by  mistake,  got  a  box 
of  salt  pork  belonging  to  Mr.  Seward,  and 
upon  another  occasion  a  box  of  cheese;  but 
Mr.  Seward  suffered  no  loss,  as  the  party 
who  received  the  goods  either  returned  it 
or  paid  for  it. 

Xo  person  who  was  ever  a  passenger 
upon  the  road,  so  far  as  the  evidence  dis- 
closes, has  made  any  complaint  as  to  the 
character  of  the  accommodations.  No 
freight  shipper  has  complained,  with  the 
exception  of  Mr.  Seward,  who  was  the  only 
witness  who  testified  for  the  complainants. 
It  is  true  the  original  grievance  or  petition 
was  signed  by  a  great  many  people,  but 
when  the  time  for  a  hearing  came,'  and  they 
had  the  opportunity  in  am  effective  manner 
to  give  voice  to  their  supposed  grievances, 
not  one  of  them  appeared,  except  the  mer- 
chant in  Tres  Piedras.  Now  the  grievance 
of  one  man  is  not  that  of  the  public.  The 
inconvenience  of  one  man  is  not  the  ^in- 
convenience of  the  public. 

Mr.  Seward's  principal  grievance  was 
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tl.at,  since  the  agent  was  discontinued,  the 
station  was  what  is  known  as  a  "prepay 
station;"  that  is,  freight  was  required  to 
be  prepaid  upon  all  goods  ordered  by  him. 
Now,  are  the  inconveniences  of  a  few  ship- 
peiis,  receiving  freight  upon  which  the  rail- 
road realizes  $1,850  a  year,  sufficient  to 
warrant  the  railroad  company  in  expend- 
ing $960?  We  do  not  believe  that,  under 
the  facts  disclosed  by  the  record,  the  re- 
quirement is  reasonable.  As  was  well  said 
by  the  supreme  court  of  Louisiana  in  the 
case  of  Morgan's  L.  &  T.  R.  &  8.  S.  Co. 
V.  Railroad  Commission,  109  La.  at  page 
262,  33  So.  219:  "In  the  consideration 
of  matters  of  comfort  and  convenience,  the 
number  of  persons  who  may  be  concerned 
or  interested  in  some  particular  matter, 
at  some  particular  point,  enter  as  import- 
ant factors  in  determining  what  is  proper 
to  be  done."  It  might  be  that  the  railroad 
company  could  make  some  arrangement 
whereby  it  could  maintain  a  representative 
at  this  place,  who  would  do  all  that  the 
order  required  done,  at  a  much  less  cost 
than  $960  a  year;  but  the  commission  has 
failed  to  develop  any  evidence  to  show  such 
fact,  and  we  cannot  go  outside  of  the 
record. 

The  attorney  general  contends,  however, 
that,  upon  the  facts  disclosed  by  the  record 
in  this  case,  the  court,  in  determining  the 
reason^^bleness  or  unreasonableness  of  the 
order  made  requiring  the  maintenance  of 
an  agent,  must  necessarily  presume  that 
the  order  is  reasonable  and  jiist,  because 
the  railroad  company  has  failed  to  intro- 
duce evidence  showing  the  receipts  from 
the  operation  of  its  lines  in  New  Mexico, 
and  the  expense,  and  the  just  proportion 
of  the  fixed  charges,  etc.,  upon  the  road; 
that,  having  failed  to  make  such  showing, 
the  court  must  presume  that  its  net  profits 
upon  its  lines  in  New  Mexico  are  sufficient 
to  justify  it  in  incurring  the  increased 
expense  at  the  station  in  question.  He 
evidently  reasons  upon  the  theory  upheld 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Commission,  206 
U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep. 
585,  11  Ann.  Cas.  398,  wherein  the  court 
says:  "As  the  duty  to  furnish  necessary 
facilities  is  coterminous  with  the  powers 
of  the  corporation,  the  obligation  to  dis- 
charge that  duty  must  be  considered  in 
connection  with  the  nature  and  productive- 
ness of  the  corporate  business  as  a  whole, 
the  character  of  the  services  required,  and 
the  public  need  for  its  performance."  In 
that  case  the  court  was  considering  an 
order  made  by  the  corporation  commission 
of  North  Carolina,  which  was  sustained 
by  the  supreme  court  of  the  state,  requir- 
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}ng  the  railroad  company  to  install  an 
additional  passenger  train,  in  order  that 
the  passengers  on  its  lines  could  make 
connection  with  another  road.  The  Su- 
preme Court  of  the  United  States,  in  the 
case  under  consideration,  differentiates  he- 
tween  an  order  fixing  rates  and  an  order 
requiring  the  furnishing  of  a  facility  neces- 
sarily required  in  order  that  the  road  may 
carry  out  its  absolute  duty  to  the  public. 
The  court  says:  "The  distinction  between 
an  order  relating  to  such  a  subject  and 
an  order  fixing  rates,  coming  within  either 
of  the  hypotheses  which  we  have  stated, 
is  apparent.  This  is  so,  because,  as  the 
primal  duty  of  a  carrier  is  to  furnish  ade- 
quate facilities  to  the  public,  that  duty 
may  well  be  compelled,  although,  by  doing 
so,  as  an  incident,  some  pecuniary  loss 
from  rendering  such  service  may  result. 
It  follows  therefore  that  the  mere  incur- 
ring of  a  loss  from  the  performance  of 
such  a  duty  does  not  in  and  of  itself 
necessarily  give  rise  to  the  conclusion  of 
unreasonableness,  as  would  be  the  case 
where  the  whole  scheme  of  rates  was  un- 
reasonable, under  the  doctrine  of  Smyth 
V,  Ames,  or  under  the  concessions  made  in 
the  two  propositions  we  have  stated."  The 
court  sustained  the  order  which  required 
the  railway  company  to  run  an  additional 
passenger  train,  even  though  to  do  so  re- 
sulted in  a  daily  loss  to  the  company  of 
$15.  It  is  true  the  facts  in  the  case  dis- 
closed that  the  company  was  making  a 
large  profit  by  its  operation  within  the 
state  of  North  Carolina,  and  it  was  con- 
tended that  the  same  rule  should  be  applied 
as  that  applied  in  rate  cases.  The  court 
used  language  that  might  seem  to  imply 
that  if  that  rule  were  applied  it  would  be 
proper  to  take  into  consideration  the  net 
income;  but,  as  we  read  the  case,  the 
court  did  not  base  its  decision  upon  the 
fact  that  such  net  income  was  shown,  but 
rather  upon  the  theory  that  it  was  the 
absolute  diity  of  the  road  to  provide  suffi- 
cient passenger  and  freight  trains  for  the 
accommodation  of  the  public,  and  that  the 
duty  could  be  enforced  even  though  as  a 
result  a  pecuniary  loss  was  entailed.  This 
is  so,  we  think,  because  it  is  the  primal 
and  absolute  duty  of  the  railroad  to  pro- 
vide such  facilities.  Such  is  the  very  pur- 
pose of  its  organization.  It  is  chartered 
for  the  purpose  of  transporting  freight  and 
passengers,  and  so  long  as  it  continues  to 
exercise  its  rights  undei  such  charter,  and 
does  not  elect  to  surrender  up  its  fran- 
chise, the  performance  of  the  duty  for 
which  it  was  called  into  existence  and  given 
its  being  may  be  enforced,  even  though 
such  performance  may  entail  a  pecuniary 
loss.  So  long  as  it  continues  to  exercise 
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its  franchise  rights,  it  cannot  escape  the 
absolute  duties  thereby  imposed. 

Its  absolute  duty  is  to  transport  freight 
and  passengers.  It  is  not  its  prime  duty 
to  provide  depots,  waiting  rooms,  station 
agents,  telephone  and  telegraph  facilities. 
These  duties  are  only  incidental  to  the 
main  purpose  of  its  organization.  It  might 
discharge  its  absolute  duties  without  an^- 
of  these  facilities,  by  merely  stopping  its 
trains  at  designated  places  and  loading  and 
unloading  freight  and  passengers.  When  it 
is  called  upon  to  perform  an  absolute  duty, 
of  course,  the  question  of  expense  cannot 
be  considered;  but  when  the  duty  is  only 
an  incident  to  the  main  duty,  then  the 
question  of  expense  becomes  of  more  im- 
portance, and,  in  determining  the  ques- 
tion of  reasonableness,  the  revenue  derived 
by  the  company  from  the  public  for  whose 
accommodation  the  facility  is  to  be  fur- 
nished becomes  of  importance,  and  must 
be  considered  in  connection  with  the  public 
necessity. 

This  distinction  we  think  was  made  more 
manifest  in  the  case  of  Missouri  P.  R.  Co. 
V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472, 
30  Sup.  Ct.  Rep.  330,  where  the  court,  in 
sustaining  an  order  of  the  Kansas  cor- 
poration commission  requiring  the  railroad 
company  to  run  a  separate  passenger  train, 
say:  "But  where  a  duty  which  a  corpo- 
ration is  obliged  to  render  is  a  necessary 
consequence  of  the  acceptance  and  con- 
tinued enjoyment  of  its  corporate  rights, 
those  rights  not  having  been  surrendered 
by  the  corporation,  other  considerations  are, 
in  the  nature  of  things,  paramount,  since 
it  cannot  be  said  that  an  order  compelling 
the  performance  of  such  duty  at  a  pecun- 
iary loss  is  unreasonable.  To  conclude  to 
the  contrary  would  be  but  to  declare  that 
a  corporate  charter  was  purely  unilater- 
al, that  is,  was  binding  in  favor  of  the 
corporation  as  to  all  rights  conferred  upon 
it,  and  was  devoid  of  obligation  as  to 
duties  imposed,  even  although  such  duties 
were  the  absolute  correlative  of  the  rights 
conferred.  Was  the  duty  which  the  order 
here  commanded  one  which  the  corporation 
was  under  the  absolute  obligation  to  per- 
form as  the  result  of  the  acceptance  of 
the  charter  to  operate  the  road,  is,  then, 
the  question  to  be  considered.  It  may  not 
be  doubted  that  the  road,  by  virtue  of  the 
charter  under  which  the  branch  was  built, 
was  obliged  to  carry  passengers  and  freight, 
and  therefore,  as  long  as  it  enjoyed  its 
charter  rights,  was  under  the  inherent  obli- 
gation to  afford  a  service  for  the  carrying 
of  passengers." 

The  same  distinction  is  recognized  by  the 
same  court  in  the  case  of  Washington  ex 
rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224 
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U.  S.  610,  56  L.  ed.  863,  32  Sup.  Ct.  Rep. 
535,  where  the  court  say:  "If  the  order 
inTolves  the  use  of  property  needed  in  the 
discharge  of  those  duties  which  the  car- 
rier is  bound  to  perform,  then,  upon  proof 
of  the  necessity,  the  order  will  be  granted, 
even  though  'the  furnishing  of  such  neces- 
sary facilities  may  occasion  an  incidental 
pecuniary  loss.'  But  even  then  the  matter 
of  expense  is  'an  important  criteria  to  be 
taken  into  view  in  determining  the  reason- 
ableness of  the  order.'  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  27,  51  L.  ed.  933,  945, 
27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398; 
Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S. 
262,  54  Lw  ed.  472,  30  Sup.  Ct.  Rep.  330. 
Where,  however,  the  proceeding  is  brought 
to  compel  a  carrier  to  furnish  a  facility 
not  included  within  its  absolute  duties, 
the  question  of  expense  is  of  more  con- 
trolling importance.  In  determining  the 
reasonableness  of  such  an  order,  the  court 
must  consider  all  the  facts, — ^the  places 
and  persons  interested,  the  volume  of  busi- 
ness to  be  affected,  the  saving  in  time  and 
expense  to  the  shipper,  as  against  the  cost 
and  loss  to  the  carrier.  On  a  considera- 
tion of  such  and  similar  facts,  the  ques- 
tion of  public  necessity  and  the  reasonable- 
ness of  the  order  must  be  determined." 

The  Constitution  does  not  confer  upon 
the  corporation  commission  the  right  to 
arbitrarily  establish  a  station  or  to  re- 
quire a  station  agent,  regardless  of  the 
expense  entailed  upon  the  company,  or  the 
benefit  to  be  derived  by  the  public.  It  is 
only  authorized  to  make  such  an  order  in 
tills  regard,  as  "the  public  interests  de- 
mand, and  as  may  be  reasonable  and  just." 
It  is  not  to  consider  alone  the  interests  of 
the  public  affected  by  the  order,  but  must 
determine  whether  or  not,  taking  into  Qon- 
Bideration  both  the  interests  of  the  public 
and  the  expense  entailed  upon  the  railroad 
company,  the  order  is  just  and  reasonable. 
Of  course,  were  the  question  involved  In 
this  case  of  the  safety  or  expedition  of  the 
operation  of  trains,  or  the  performance  of 
Rn  absolute  duty,  a  different  proposition 
wonld  be  involved;  but  tl^ese  questions  are 
not  involved. 

Suppose,  for  instance,  the  railroad  com- 
pany had  introduced  proof  as  to  its  earn- 
ings in  New  Mexico,  and  it  was  shown  that 
the  railroad  company  was  earning  a  net 
retarn  of,  say,  10  per  cent  over  and  above 
all  operating  expenses,  would  that  fact,  in 
And  of  itself,  authorize  the  corporation 
eommission  to  require  the  installation  of 
a  service  at  a  station  not  reasonably  war- 
ranted by  the  business  which  the  station 
produced,  or  required  by  the  public  neces- 
sities 7  A  little  consideration  of  the  ques- 
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tion  will  demonstrate  clearly,  we  think,  the 
fallacy  of  such  argument.    Suppose,  for  in- 
stance, that  it  was  a  fact  that  the  rail- 
road cpmpany  in  New  Mexico  was  earning 
10  per  cent  net,  after  making  all  proper 
deductions    from    its    receipts;    the    corpo- 
ration  commission,   in   view  of  this   large 
net  revenue,  and  following  the  theory  sug- 
gested by  the  attorney  general,  could  re- 
quire the   installation  of  stations,  agents, 
and   facilities   at   divers   places   along  the 
line  of  its  road  where  the  receipts  did  not 
fairly  warrant  the  service,   or  the  public 
necessities  require,  thereby  entailing  upon 
the  company  such  an  expense  that  its  net 
earnings  were  reduced  to,   suppose,   6   per 
cent  per  annum,  which  we  will  assume,  for 
the  purpose  of  illustration,  would  be  a  fair 
return  upon  the  property,  and  below  which 
the  corporation  commission  would  have  no 
right  to  reduce   its  earnings.     The  maxi- 
mum   passenger    fare    in    New    Mexico    as 
fixed  by  statute  is  6  cents  per  mile,  and 
suppose,  for  illustration,  that  the  company 
is  charging  the  maximum  amount  of  fare 
allowed  by  law,  if  the  corporation  commis- 
sion  is   to   be   permitted,   so   long  as   the 
earnings  upon  the  present  rate  of  fares  and 
charges  show  a  net  return  above  6  per  cent, 
to  require  facilities  at  a  station  not  war- 
ranted by  the  business,  how  would  it  ever 
be  possible  for  the  people  of  New  Mexico 
to  secure  a  reduction  in  fares  and  charges? 
To  sanction  such  a  policy  would  be  to  im- 
pose an  unjust  burden  upon  the  patrons 
of  larger  stations,  whose  receipts  will  be 
required  to  help  make  up  the  deficit  caused 
by  the  smaller  stations. 

As  said  by  the  supreme  court  of  Okla- 
homa in  the  case  of  Chicago,  R.  I.  &  P.  R. 
Co.  V.  State,  24  Okla.  370,  24  L.R.A.(N.S.) 
393,  103  Pac.  617:  "Where  the  receipts  of 
such  stations  will  not  justify  the  installa- 
tion of  such  service,  there  being  eliminated 
the  question  of  the  safety  or  expedition  in 
the  operation  of  trains,  it  would  be  unrea- 
sonable to  require  such  service  to  be  in- 
stalled, creating  a  deficit  at  such  station  to 
be  borne  by  the  receipts  at  a  larger  station, 
except  in  exceptional  instances.  The  pa- 
trons of  a  large  station,  after  the  expen- 
ditures for  the  reasonable  maintenance  of 
the  station  and  the  proper  contribution 
towards  maintenance,  equipment,  and  oper- 
ation of  the  line,  and  the  paying  of  a  rea- 
sonable dividend  on  the  investment,  are 
entitled,  if  it  be  reasonably  practicable, 
to  a  reduction  in  rates;  and  except  as 
stated,  it  is  unreasonable  and  unjust  to 
require  the  large  stations  to  contribute  to 
pay  deficits  at  small  stations." 

And  the  same  court,  in  the  case  of  St. 
Louis  &  S.  F.  R.  Co.  v.  Newell,  25  Okla. 
502,  106  Pac.  818,  say:  "But  the  facilities 
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afforded  at  any  station  to  the  general  pub- 
lic must  in  a  measure  be  commensurate 
with  the  patronage  and  receipts  from  that 
portion  of  the  public  to  whom  the  service 
is  rendered.  Otherwise,  not  only  would  an 
injustice  be  done  the  railroad  company, 
which  would  be  required  to  furnish  the 
services  at  a  financial  loss,  but  the  other 
portions  of  the  general  patronizing  public 
would  be  required  to  pay  an  additional 
charge  for  the  service  rendered  to  them, 
over  and  above  that  necessary  to  pay  the 
expenses  of  such  services,  and  a  fair  and 
reasonable  dividend  on  the  investment  of 
the  railway  company,  in  order  to  make 
up  the  deficit  for  the  additional  servioes 
required  at  such*  places." 

Applying  the  facts  to  the  principles 
above  enunciated,  it  does  not  appear  that 
the  order  made,  requiring  the  maintenance 
of  an  agent  at  this  station  at  the  annual 
charge  shown,  is  reasonable  and  just,  and 
as  the  duty  is  imposed  upon  the  court  to 
determine  the  reasonableness  and  justness 
of  the  order  upon  the  evidence  in  the  rec- 
ord, we  must  decline  to  enforce  the  order. 

The  third  provision  of  the  order  was  as 
follows:  "It  is  further  ordered  by  the  com- 
mission that  some  adequate  means  of  com- 
munication be  maintained  at  this  station 
for  the  purpose  of  obtaining  information 
as  to  the  running  of  trains;  whether  this 
be  by  telephone  or  telegraph  is  left  to  the 
discretion  of  the  company." 

The  evidence  discloses  that  there  are  but 
two  trains  a  day  operated  upon  this  road; 
one  going  north,  and  the  other  south.  The 
train  going  north  is  usually  on  time,  while 
the  one  running  south  is  frequently  late. 
But  the  passenger  receipts  from  this  sta- 
tion, as  disclosed  by  the  record,  are  but 
$581.23  a  year.  To  maintain  an  agent  who 
is  a  telegraph  operator  would  require  an 
additional  charge  of  $20  a  month,  or  an 
annual  charge  of  $240,  almost  50  per  cent 
of  the  receipts  from  this  portion  of  the 
traffic.  If  it  be  contended  that  it  is  op- 
tional with  the  company  to  install  tele- 
phone facilities,  the  answer  is  that  there 
is  no  proof  in  the  record  showing  the  cost 
of  installing  this  service.  The  court  cannot 
speculate  as  to  the  probable  cost,  but  it  is 
the  duty  of  the  commission  to  present 
evidence  as  to  all  such  facts,  so  that  the 
court  will  be  enabled  to  determine  there- 
from the  reasonableness  and  justness  of  the 
order.  If  it  be  true  that  the  telephone 
service  could  be  installed  for  a  reasonable 
amount,  then  an  order  so  requiring  would 
probably  be  just  and  proper.  Certainly 
it  would  not  be  reasonable  to  require  the 
installation  of  telegraph  service  for  the 
purpose  of  bulletining  trains,  where  the 
cost  of  such  service  would  be  out  of  pro- 
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I  portion  to  the  revenue  derived  from  that 
I  portion  of  the  traveling  public  to  be  bene- 
fited thereby.  The  position  of  the  court 
is  fully  supported  by  the  adjudicated  cases 
upon  the  proposition.  See  St.  Louis  &.  S. 
F.  R.  Co.  V.  Newell  and  Chicago,  R.  I.  & 
P.  R.  Co.  V.  btate,  supra. 

For  the  reasons  stated,  the  Court  must 
recuse  to  enforce  the  order  nuide  by  the 
Commission,  and  the  cause  is  remanded  to 
the  Corporation  Commission  for  further, 
proceedings,  should  it  so  elect,  in  accord- 
ance with  this  opinion. 

Uanna  and  Parker,  JJ.,  concur. 


NEW  YORK  COURT  OP  APPEALS . 

RE    CARNEGIE    TRUST    COMPANY,    in 

Liquidation. 

RE  APPLICATION  OF  THE  SUPERIN- 
TENDENT OF  BANKS  OF  THE  STATE 
OF  NEW  YORK  for  Leave  to  Declare  and 
Pay  a  Supplemental  First  Dividend  to 
the  Creditors  of  Said  Carnegie  Trust 
Company. 

GEORGE  C.  VAN  TUYL,  Jb.,  Superintend- 
ent of  Banks  of  the  State  of  New  York, 
Appt. 

(206  N.  Y.  390,  99  N.  E.  1096.) 

Appeal  —  banking  superintendent  — 
order  fixing  priority  of  claims. 

1.  Under  statutory  authoril^  to  appeal 
from  a  final  order  in  a  special  proceeding, 
the  state  superintendent  of  banks,  having 
authority  to  collect  and  distribute  the  as- 
sets of  an  insolvent  bank,  and  present  ob- 
jections to  claims  to  the  court  for  determin- 
ation, may  appeal  from  an  order  giving 
the  state  priority  over  other  claimants 
upon  the  assets  of  an  insolvent  bank  which 
he  is  administering. 

State  —  claims  against  insolvent  bank 
—    priority. 

2.  The  claims  of  a  state  for  money  de- 
posited in  banks  have,  under  a  constitu- 
tional provision  abrogating  only  such  parts 
of  the  common  law  as  are  repugnant  to  the 
Constitution,  priority  in  case  of  ^  bank's 
insolvency,  over  those  of  private  depositors 
having  no  specific  lien,  even  though  the 
money  belongs  to  special  funds,  if  it  is  the 
property  of  the  people. 

(November  19,  1912.) 

—   *    **    ■^^^^™  ■■  '■   ■■  '^^^     -■■■■Mil  ■■■■  !■  ■^■■■^^  ^^^^^^t^^t^^m^m^ 

Note,  —  Common-law  priority  of  state 
or  United  States  in  paytnenJt  from, 
assets  of  debtor. 

This  note  is  supplemental  to  that  part  of 
the  note  in  29  L.R.A.  227,  242,  which  treats 
of  the  common-law  priority  of  the  state 
or  the  United  States  in  payment  from  the 
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APPEAL  by  the  superintendent  of  banks 
from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  First  Dcpart- 
ment;  reversing  an  order  of  a  Special  Term 
for  New  York  County,  Part  III.,  confirming 
the  finding  of  a  referee  that  the  deposit  of 
state  canal  funds  in  the  trust  company  did 
not  entitle  the  state  to  a  preference  over 
the  claims  of  general  creditors.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  M.  Patterson,  Joseph 
M.  Hartfleld,  and  G.  V.  Smith,  for  ap- 
pellant: 

The  state,  as  a  general  depositor,  be- 
came devested  of  any  priority  attaching  to 
it  as  a  sovereign  authority,  and  must  share 
equally  in  the  assets  of  the  insolvent  bank 
with  other  creditors  of  that  class. 


Scammon  v.  Kimball,  92  U.  S.  362,  23 
L.  ed.  483 ;  .Etna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314;  Thomp- 
son V.  Riggs,  5  Wall.  663,  18  L.  ed.  704; 
Bank  of  United  States  v.  Planters'  Bank, 
9  Wheat.  907,  6  L.  ed.  244;  Bank  of  Ken- 
tucky V.  Wister,  2  Pet.  318,  7  L.  ed.  437; 
Curran  v.  Arkansas,  16  How.  304,  14  L.  ed. 
706;  State  ex  rel.  Atty.  Gen.  v.  State, 
Bank,  1  8.  C.  63;  State  v.  Bank  of  Ten- 
nessee, 5  Baxt.  1;  Watts  v.  Cleveland 
County,  21  Okla.  231,  16  L.R.A.(N.S.)  918, 
95  Pac.  771;  Myers  v.  Board  of  Education, 
51  Kan.  87,  37  Am.  St.  Rep.  263,  32  Pac, 
658;  San  Diego  County  v.  California  Nat. 
Bank,  62  Fed.  59;  McNulta  v.  West  Chi- 
cago Park  Comrs.  40  C.  C.  A.  156,  99  Fed. 
900;   Retan  v.  Union  Trust  Co.  134  Mich. 


assets  of  an  insolvent  debtor.  It  is  limited 
to  the  distinctive  question  whether  tlie 
state  or  the  United  States  is  entitled  to  the 
preference  as  a  prerogative,  sovereign  right, 
and  is  not  concerned  with  cases  where  the 
question  of  preference  is  based  upon  a  stat- 
ute, or  upon  considerations  not  peculiar  to 
the  character  of  the  claimant  as  a  sover- 
eign. Questions  of  preference  of  taxds  are 
included  only  so  far  as  they  turn  on  this 
prerogative  right.  Generally,  as  to  priority 
of  claims  for  taxes  against  the  assets  of 
a  debtor,  see  the  note  to  Bibbins  v.  Clark, 
29  L.R.A.   278. 

Generally,  as  to  right  to  preference  in 
respect  to  public  funds  deposited*  in  a  bank 
which  subsequently  becomes  insolvent,  see 
the  notes  to  Page  County  v.  Rose,  6  L.R.A. 
(N.S.)  886,  and  Watts  v.  Cleveland  Coun- 
ty, 16  L.R.A.(N.S.)  918.  See  also  on 
that  specific  question,  State  v.  Foster,  29 
LRA.  226.  to  which  the  note  first  referred 
to  is  appended. 

Priority  of  the  United  States. 

As  stated  in  the  former  note  (29  L.R.A. 
227),  the  priority  of  the  United  States  in 
payment  of  debts  due  it  is  exclusively 
founded  upon  statute.  Re  Devlin,  180  Fed. 
170.  The  late  cases  in  general  do  not  dis- 
cuss the  matter  of  any  common-law  right 
to  such  a  priority  in  the  United  States. 

Priority  of  states. 

As  shown  by  the  former  note  (29  L.R.A. 
243),  the  courts  of  different  states  are  not 
agreed  whether  or  not  a  state  has  any 
priority  apart  from  statute. 

— ^theory  of  common-law  priority. 

In  some  jurisdictions  it  is  held,  as  in 
R«  Gabkegib  Tbust  Co.,  that  the  state 
has  priority  as  a  prerogative  rule  of  the 
common  law. 

American  Bonding  Co.  v.  Revnolds,  203 
Fed.  356  (district  of  Montana)  fRe  Niedef- 
rtein,  154  App.  Div.  238,  138  N.  Y.  Supp. 
852;  Re  Traders'  &  Travellers*  Acci.  Co. 
•8  Misc.  440,  125  N.  Y.  Supp.  85;  Booth 
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V.  Miller,  237  Pa.  297,  85  Atl.  457;  United 
States  Fidelity  &  G.  Co.  v.  Rainey,  120 
Tenn.  357,  113  S.  W.  397. 

The  same  was  probably  held  in  effect 
in  the  somewhat  insufficiently  reported 
cases  of  Brenner  v.  Lawrence,  27  Misc. 
755,  58  N.  Y.  Supp.  769;  Re  Ripson  &  N. 
Fur  Co.  32  Misc.  56,  66  N.  Y.  Sapp.  113; 
Re  Bowlby,  34  Misc.  311,  69  N.  Y.  Supp. 
783. 

So,  in  Georgia  it  is  held  that  the  statu- 
tory priority  of  the  state  is  declaratory 
of  the  common  law.  Booth  v.  State,  131 
Ga.  750,  63  S.  ?!.  602;  Central  Bank  & 
Trust  Corp.  v.  State,  139  Ga.  54,  76  S.  E, 
687;  see  also  Glvnn  County  v.  Brunswick 
Terminal   Co.   101    Ga.  244,  28   S.  E.   604. 

See  also,  as  recognizing  the  rule,  Parlett 
V.  Dugan,  85  Md.  407,  37  Atl.  36. 

As  will  be  seen  by  the  former  note,  the 
foregoing  cases  in  New  York,  Pennsylvania, 
Georgia,  and  Maryland  are  in  accord  with 
the  earlier  decisions  in  those  jurisdictions, 
while  the  above  cases  in  Montana  and  Ten- 
nessee are  of  first  impression  in  those 
states. 

In  American  Bonding  Co.  v.  Reynolds, 
203  Fed.  366  (district  of  Montana)  supra, 
in  holding  that  without  statute  the  state 
had  priority  for  its  debts  on  the  bond  of 
an  insolvent  bank  with  which  it  had  funds, 
and  that  therefore  one  subrogated  to  the 
state's  right  had  like  priority,  the  court 
said:  "There  is  no  escape  in  reason  from 
the  conclusion  that,  by  adopting  the  com- 
mon law,  Montana  adopted  the  prerogative 
rule  of  priority  of  public  debts.  That  the 
law  may  not  have  been  heretofore  invoked 
is  not  considered  important.  Many  laws, 
statutory  as  well  as  common,  are  quiescent 
for  years,  but  are  not  thereby  repealed  or 
abrogated.  No  occasion  to  appeal  to  them 
may  have  arisen." 

In  United  States  Fidelity  &  G.  Co.  v. 
Rainey,  120  Tenn.  357,  113  S.  W.  397, 
in  holding  that  the  state  was  entitled  to 
priority  on  the  bond  of  the  clerk  of  a 
court  for  taxes  due  the  state,  the  court 
said:  "We  are  of  opinion  that  the  prero- 
gative right  of  the  sovereign  to  receive 
payment   of    fines,    forfeitures,    taxes,    and 
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1,  96  N.  W.  1006;  Otis  t.  Gross,  96  111.  612, 
36  Am.  Rep.  157;  MacMullen  v.  Middle- 
town,  112  App.  Div.  81,  98  N.  Y.  Supp.  146, 
19  Am.  Neg.  Rep.  466;  Murray  y.  Wilson 
Distilling  Co.  92  C.  C.  A.  1,  164  Fed.  1. 

The  common-law  right  of  the  state  to  be 
preferred  over  all  creditors  in  the  collection 
of  taxes  is  unquestioned,  but  the  preroga- 
tive of  the  English  Crown,  to  be  preferred 
over  creditors  generally,  never  existed  in 
this  state. 

Middlesex  Coimty  v.  State  Bank,  29  N. 
J.  Eq.  268;  State  v.  Harris,  2  Bail.  L.  598; 
Central  Trust  Co.  v.  Third  Ave.  R.  Co.  1«6 
Fed.  291;  Potter  v.  Fidelity  &  D.  Co.  101 
Miss.  823,  58  So.  714;  Re  Taylor,  75  Misc. 
157,  134  N.  Y.  Supp.  1120. 

There  is  no  statute  giving  the  state  a 
preference  as  a  general  depositor,  and  the 
banking  act,  which  must  be  regarded  as 
containing  the  law  on  this  question,  infers 
a  contrary  intent. 


Cook  County  Nat.  Bank  v.  United  States, 
107  U.  S.  445,  27  L.  ed.  537,  2  Sup.  Ot. 
Rep.  561;  Heckmann  v.  Pinkney,  81  N.  Y. 
211. 

The  superintendent  of  banks  is  aggrieved 
by  the  order  appealed  from,  and  is  entitled 
to  maintain  this  appeal. 

Re  Union  Bank,  204  N.  Y.  313,  97  N.  E. 
737;  Lafayette  Trust  Co.  v.  Higginbotham, 
136  App.  Div.  747,  121  N.  Y.  Supp.  489; 
People  ex  rel.  Burnham  v.  Jones,  110  N.  Y. 
509,  18  N.  E.  432;  People  ex  rel.  French 
V.  Town,  1  App,  Div.  127,  37  N.  Y.  bupp. 
864;  People  ex  rel.  South  Shore  Traction 
Co.  V.  Willcox,  196  N.  Y.  212,  89  N.  E. 
459;  People  v.  St  Nicholas  Bank,  77  Hun, 
159,  28  N.  Y.  Supp.  407;  Bockes  v.  Ha- 
thorn,   78  N.  Y.  222. 

Mr.  Henry  Selden  Bacon,  with  Mr. 
Thamas  Garmody,  Attorney  General, 
for  respondent: 

The  superintendent  of  banks  is  not  a^- 


revenues,  and  such  demands  as  were  due 
it  in  its  sovereign  capacity,  was  a  part  of 
the  common  law  transmitted  to  this  state 
from  North  Carolina." 

In  Re  Traders  &  Travellers'  Acci.  Co. 
68  Misc.  440,  125  N.  Y.  Supn.  85,  it  was 
held  that  the  state  was  entitled  to  a  pref- 
erence for  the  expense  of  its  examination 
of  a  company  made  under  a  statute  direct- 
ing that  the  expenses  of  the  examination 
should  be  paid  by  the  state  and  refunded 
by  the  company,  where  the  company  was 
put  into  liquidation  as  a  result  of  the 
examination,  and  no  specific  liens  of  credi- 
tors would  be  disturbed,  not  onlv  on  the 
ground  that  the  examination  should  be 
considered  substantially  as  an  expense  of 
a  liquidation  proceeding,  but  also  upon  the 
general  doctrine  of  the  state's  right  of 
preference. 

The  Cabnegie  Case  was  cited  in  Re 
Niederstein,  154  App.  Div.  238,  138  N.  Y. 
Supp.  952,  where  it  was  held  that  the  state 
was  entitled  to  preference  excepting  so  far 
as  it  had  been  taken  away  by  express  pro- 
visions of  statute,  and  that  a  statement 
in  the  statute  concerning  decedents'  estates, 
that  there  should  be  no  preference  over 
debts  of  the  same  class,  did  not  apply  to 
the  state. 

So,  in  Re  Wesley,  156  App.  Div.  403, 
141  N.  Y.  Supp.  1031,  modifying  75  Misc. 
157,  134  N.  Y.  Supp.  1120,  the  court,  while 
deciding  the  case  upon  the  provisions  of 
the  insanity  law,  said:  "Not  onl^  does  the 
insanity  law  in  express  terms  give  prefer- 
ence to  the  claims  of  the  state,  but  that 
is  in  harmony  with  our  laws  and  Con- 
stitution, making  the  claims  of  the  state 
preferred  over  other  creditors  of  an  in- 
solvent.   Re  Cabnegie  Trust  Co." 

The  state,  as  a  sovereign  power,  takes 
precedence  over  creditors,  and  a  provision 
in  a  statute  that  it  shall  have  a  lien 
for  money  lent  by  it  in  pursuance  of  such 
statute  is  not  repugnant  to  a  constitutional 
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provision  prohibiting  the  enactment .  of  a 
special  law  authorizing  the  creation  of 
hens.  Booth  v.  Miller,  237  Pa.  297,  86 
Atl.  457. 

— theory  of  no  common-law  priority. 

On  the  contrary,  other  authorities  hold 
that  a  state  has  no  sovereign  right  to 
priority  in  the  absence  of  statutory  or 
constitutional  authority.  Potter  v.  Fidcd- 
ity  &  D.  Co.  101  Miss.  823,  58  So.  713. 

So,  in  Commissioner  of  Banking  v.  Chel- 
sea Sav.  Bank,  161  Mich.  691,  125  N.  W. 
424,  the  court,  after  stating  that  the  legis- 
lature might  create  a  preference  for  debts 
due  the  state,  but  had  not  done  so  in  the 
case  in  question,  said,  obiter:  'The  form 
of  our  government,  the  undoubted  power  of 
the  legislature  in  this  behalf,  furnish  rea- 
sons for  saying  that,  in  adopting  the  ap- 
plicable rules  of  the  common  law  as  a  part 
of  the  law  of  the  state,  the  people  did  not 
adopt  and  thereby  assert  an  arbitrary  pre- 
rogative right  to  priority  of  payment  of 
its  debts,  which  was  recognized  by  the 
common  law." 

Statutory  abrogation. 

In  Re  Devlin,  180  Fed.  170  (district  of 
Kansas),  it  was  held  that  if  there  was  in 
Kansas  any  common-law  right  of  priority 
in  the  state  in  the  payment  of  its  debts, 
the  same  had  been  abrogated  by  the  statute 
in  relation  to  voluntary  assignments  for 
the  benefit  of  creditors  (which  was  the 
onlv  insolvency  law  of  that  state,  and) 
which  provided  for  the  benefit  of  all  credi- 
tors in  proportion  to  their  prospective 
claims,  and,  consequently,  that  the  state 
as  creditor  was  not  entitled  to  a  prefer- 
ence under  the  provisions  of  the  United 
States  bankrupt  law  giving  preferences  to 
"debts  owing  to  any  person  who,  by  the 
laws  of  the  states,  ...  is  entitled  to 
priority." 

Compare  Re  Niederstein,  supra. 
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grieved  of  the  order  appealed  from,  and  his 
appeal  should  therefore  he  dismissed  with 
costs. 

Bryant  v.  Thompson,  128  N.  Y.  426,  13 
L.ILA.  746,  28  N.  £.  522;  Re  Hodgman, 
140  N.  Y.  421,  35  N.  E.  660;  McLouth  v. 
Hunt,  164  N.  Y.  179,  39  L.R.A.  230,  48  N. 
£.  548;  Re  Richmond,  63  App.  Div.  488,  71 
N.  Y.  Supp.  795;  Re  Coe,  65  App.  Div.  270, 
66  N.  Y.  Supp.  784;  Re  Heldmann,  151 
App.  Div.  234,  136  N.  Y.  Supp.  143;  Isham 
V.  New  York  Asso.  177  N.  Y.  218,  69  N.  E. 
367. 

The  state,  as  sovereign,  has  the  absolute 
right  to  preference  in  payment  over  ordi- 
nary   unsecured    creditors. 

Giles  V.  Grover,  9  Bing.  128,  2  Moore 
k  8.  197,  1  Clark  k  F.  72,  6  Bligh,  N.  R. 
277,  11  Eng.  Rul.  Caa.  550;  Grove  v.  Al- 
dridge,  9  Bing.  428,  2  Moore  &  S.  668; 
Fulton  Light,  Heat  &  P.  Co.  v.  State,  200 
N.  Y.  400,  37  L.RwA..(N.S.)   307,  94  N.  E. 


199;  Central  Trust  Co.  v.  New  York  City 
&  N.  R.  Co.  110  N.  Y.  250,  1  L.R.A.  260, 
18  N.  E.  92;  Re  Atlas  Iron  Constr.  Co.  10 
App.  Div.  415,  46  N.  Y.  Supp.  467;  Re 
Ginsburg,  27  Misc.  745,  69  N.  Y.  Supp. 
656;  Re  Traders  &  Travellers'  Acei.  Co.  68 
Misc.  440,  125  N.  Y.  Supp.  85;  Wise  v  L. 
&  C.  Wise  Co.  153  N.  Y.  507,  47  N.  E.  788; 
Seay  v.  Bank  of  Rome, -66  Ga.  609;  Robin- 
son V.  Bank  of  Darien,  18  Ga.  65;  Booth  v. 
State,  134  Ga.  163,  67  S.  E.  803;  State  v. 
Bank  of  Maryland,  6  Gill  &  J.  205,  26  Am. 
Dec.  561;  Orem  v.  Wrightson,  51  Md.  34, 
34  Am.  Rep.  286;  State  use  of  Phillips  v. 
Rowse,  49  Mo.  586. 

Halght,  J.,  delivered  the  opinion  of  the 
court: 

Under  the  findings  of  the  referee  it  ap- 
pears that  the  Carnegie  Trust  Company 
was  a  corporation  transacting  a  banking  and 
trust    business,    pursuant   to   the   banking 


Nature  of  the  priority. 

The  reader  will  observe  that  it  is  stated 
in  Re  Cabnegie  Trust  Co.,  upon  the  au- 
thority of  Wise  V.  L.  &  C.  Wise  Co.  153 
N.  Y.  507,  47  N.  E.  788,  that  the  com- 
mon-law priority  is  subject  to  a  limitation 
where  there  is  a  prior  specific  lien.  It 
was  held  in  the  Wise  Case,  that,  where 
there  is  no  statute  giving  the  preference, 
taxes  assessed  upon  the  personal  property 
of  a  corporation  which  became  due  subse- 
qaent  to  the  levy  of  an  attachment  and 
execution  thereon  at  the  suit  of  creditors 
are  not  a  prior  lien  upon  the  assets  in 
the  hands  of  a  receiver  for  distribution 
under  the  direction  of  the  court,  which 
arose  from  a  sale  of  the  property  subject 
to  the  levy.  The  court  stated  that  it  would 
be  otherwise  if,  before  the  fund  had  come 
to  the  hands  of  the  receiver  or  trustee,  a 
warrant  or  some  other  legal  process  had 
been  issued  fdr  the  collection  of  the  tax 
or  debt,  so  that  the  fund  bad  come  to  his 
hands  impressed  with  a  lien  in  favor  of 
the  government  in  consequence  of  the  pro- 
ceedings for  collection. 

The  Wise  Case  was  followed  in  Central 
Trust  Co.  v.  Third  Ave.  R.  Co.  186  Fed. 
291,  where  it  was  held  that  the  lien  of  a 
mortgagee  was  superior  to  a  subsequent 
tax  lien,  where  the  property  was  in  court 
for  purposes  of  distribution,  and  the  stat- 
ute creating  the  tax  Men  did  not  give  that 
lien  a  priority  over  claims  of  all  other 
creditors. 

So  the  lien  of  an  attachment  was  held 
prior  to  taxes  which  were  not  a  lien  at  the 
time  the  attachment  was  made.  Re  At- 
las Iron  Constr.  Co.  19  App.  Div.  415,  46 
N.  Y.  Supp.  467. 

Devestiture. 

It  has  been  held  that  an  assignment  for 
the  benefit  of  creditors  will  cut  off  any 
common-law  right  of  priority.  Re  Devlin, 
46  L.RA.(N.S.) 


supra,  where,  however,  the  real  ground  of 
the  decision  was  that  any  such  priority 
had  already  been  abrogated  by  the  insolv- 
ency  statute. 

Upon  the  question  of  the  state's  right 
to  priority  when  the  property  of  the  debtor 
is  in  the  hands  of  a  receiver,  the  courts 
do  not  seem  to  be  entirely  agreed. 

In  Commissioner  of  Banking  v.  Chelsea 
Sav.  Bank,  161  Mich.  691,  125  N.  W.  424, 
127  N.  W.  351,  the  court,  while  considering 
that  there  was  no  common -law  priority  in 
Michigan,  held  that,  if  there  were,  the  ap- 
pointment under  the  state  law  of  a  re- 
ceiver of  the  property  of  an  insolvent  state 
depositary  would  be  in  effect  equivalent 
to  an  assignment  for  the  benefit  of  creditors, 
and  would  oust  the  title  of  the  depositary, 
and  destroy  any  general  priority  of  the 
state;  but  this  was  not,  it  seems,  necessary 
to  the  decision  of  the  case. 

In  State  v.  Williams,  101  Md.  529,  1 
L.R.A.(N.S.)  254,  109  Am.  St.  Rep.  679, 
61  Atl.  297,  4  Ann.  Cas.  970,  where  the 
state's  property  was  destroyed  by  fire,  and 
the  insurer's  assets  passed  into  the  hands 
of  a  receiver,  it  was  held  that  the  state's 
common-law  right  of  priority  did  not  en- 
title it  to  any  preference  either  for  the 
insurance  or  for  the  unearned  premium, 
as,  the  state  having  no  lien,  its  mere  right 
of  priority  was  lost  by  the  passing  of  the 
property  to  the  receiver. 

On  the  other  hand,  in  American  Bond- 
ing Co.  V.  Reynolds,  203  Fed.  356,. it  was 
held  that  the  appointment  of  a  receiver  for 
a  state  depositary  under  the  statute  did 
not  oust  the  title  of  the  depositary  so  that 
the  state  would  lose  its  common-law  pri- 
ority on  the  depositary's  bond,  the  court 
considering  that  the  receiver  had  no 
more  title  than  the  ordinary  receiver  in 
chancery,  who  took  no  title,  but  merely 
possession    as    an    officer    of    the    court. 

B.  K  B. 
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law  of  this  statei  and  by  a  resolution  of 
the  commissioners  of  the  canal  fund  of  the 
state,  it  was  designated  as  a  depositary 
of  such  fund;  that  thereafter,  and  from 
time  to  time,  the  treasurer  of  the  state 
made  deposits  with  the  trust'  company  in 
different  amounts,  and  on  the  7th  day  of 
January,  1911,  the  trust  company  held  on 
deposit  the  sum  of  $135,843.85  belonging 
to  the  state;  that  all  of  the  amount  of 
such  deposit  was  a  part  of  the  canal  fund, 
except  the  •  sum  of  $3,418.03,  which  be- 
longed to  the  general  fund  of  the  state. 
On  the  29th  day  of  October,  1910,  at  the 
instance  of  the  treasurer  of  the  state,  the 
trust  company  caused  to  be  executed  and 
delivered  to  the  state  treasurer  two  bonds, 
conditioned  that,  in  the  event  of  default  on 
the  part  of  the  trust  company,  the  sureties 
will  repay  the  state  the  percentage  which 
the  amount  of  the  bonds  bears  to  the  total 
deposits.  One  bond  was  executed  by  the 
United  States  Fidelity  &  Guaranty  Com- 
pany of  Baltimore,  Maryland,  as  security, 
in  the  sum  of  $75,000;  the  other  bond  was 
executed  by  the  ^Etna  Indemnity  Company 
of  Hartford,  Connecticut,  in  the  sum  of 
$190,000.  Thereafter,  and  on  the  7th  day 
of  January,  1911,  the  trust  company  went 
into  liquidation  and  passed  into  the  hands 
of  the  superintendent  of  banks  of  the  state, 
pursuant  to  the  provisions  of  the  banking 
law;  and  thereupon  the  United  States  Fi- 
delity &  Guaranty  Company  paid  to  the 
treasurer  of  the  state  its  proportional  per- 
centage of  the  claim,  amounting  to  the 
sum  of  $38,471.12.  This  payment  was  ap- 
plied by  the  treasurer  in  discharging  the 
amount  of  the  deposit  belonging  to  the 
general  fund,  and  the  rest  upon  the  amount 
of  the  canal  fund  held  by  the  trust  com- 
pany on  deposit,  leaving  the  sum  of  $97,- 
372.73  of  the  canal  fund  unpaid.  It  does 
not  appear  that  the  ^tna  Indemnity  Com- 
pany of  Hartford  has  paid  any  sum  what- 
ever on  the  indemnity  bond  executed  by  it 
to  the  treasurer.  The  referee  found,  as 
conclusions  of  law,  that  the  treasurer  of 
the  state  was  not  entitled  to  priority  over 
the  claims  of  the  general  creditors  of  the 
company,  but  that  his  claim  should  be  al- 
lowed as  a  general  claim  against  the  com- 
pany. Exceptions  were  taken  by  the  state 
treasurer  to  the  conclusion^  of  law  so 
found,  and  the  question  presented  for  our 
determination  on  this  review  is  as  to 
whether  the  appellate  division  properly 
reversed  the  judgment  entered  upon  such 
conclusions. 

In  the  first  place  we  are  met  with  a 
preliminary  objection  presented  by  the  at- 
torney general,  in  which  he  claims  that 
the  superintendent  of  banks  has  no  power 
to  appeal  to  this  court,  and  that  therefore 
46  L.R.A.(N.S.) 


his  appeal  should  be  dismissed  Under  the 
banking  law  the  superintendent  is  now  au- 
thorized to  take  possession  of  insolvent 
banks,  to  collect  in  their  assets,  and  to 
make  distribution  among  the  creditors  and 
stockholders.  He  is  empowered  to  declare 
one  or  more  dividends  after  the  expiration 
of  time  fixed  by  statute,  to  be  paid  "to 
such  persons,  and  in  such  amounts,  and 
upon  such  notice,  as  may  be  directed  by  the 
supreme  court  in  the  judicial  district  in 
which  the  principal  office  of  such  corpora- 
tion or  individual  banker  is  located." 
Also,  in  case  of  objections  made  to  any 
claim,  he  is  required  to  present  the  same 
to  the  supreme  court  for  determination; 
and  in  cases  of  doubt  or  confiicting  claims, 
he  may  ask  for  an  order  of  the  supreme 
court  disposing  of  such  claims.  In  this 
case  a  claim  was  made  on  behalf  of  the 
state  treasurer  to  have  the  amount  of  the 
state  funds  deposited  with  the  bank  pre- 
ferred over  the  claims  of  ordinary  deposit- 
ors. The  superintendent  had  the  right, 
therefore,  under  the  statute,  to  make  appli- 
cation to  the  supreme  court  to  determine 
that  question.  The  application  having  been 
made  pursuant  to  a  statute,  it  became  a 
special  proceeding,  and  in  view  of  the  fact 
that  the  superintendent  represented  the 
creditors  generally  in  his  official  capacity, 
as  well  as  the  state  and  the  stockholders, 
and  would  be  personally  liable  for  any 
unauthorized  distribution  of  the  funds, 
we  are  of  the  opinion  that  he  had  the  pow- 
er to  appeal  from  the  order  of  the  appel- 
late division  under  the  provisions  of  the 
Code  empowering  an  appeal  from  a  final 
order   in   special   proceedings. 

In  considering  the  case  upon  the  merits, 
the  first  question  that  arises  is  as  to 
whether  the  funds  of  the  state  deposited 
with  the  trust  company  were  preferred  by 
any  express  provisions  of  the  statute.  The 
commissioners  of  the  canal  fund  are  cre- 
ated by  the  provisions  of  the  Constitution. 
Article  5,  §  5.  Their  powers*  and  duties 
were  originally  prescribed  by  the  Laws  of 
1817  (chapter  262,  §  1),  in  which  it  was 
made  the  duty  of  the  commissioners  of  the 
canal  fund  to  receive,  arrange,  and  manage 
to  the  best  advantage  all  things  belonging 
to  the  said  fund,  to  borrow  from  time  to 
time  moneys  on  the  credit  of  the  people  of 
the  state,  and  out  of  such  funds  to  make 
payments,  etc.  This  provision,  after  pass- 
ing through  several  revisions  of  the  stat- 
ute, has  finally  been  incorporated  in  our 
present  state  finance  law  (Consol.  Laws, 
1909,  chap.  56,  art.  4,  §§  60,  61,  62).  The 
latter  section  authorizes  the  commissioners 
to  deposit  the  moneys  belonging  to  such 
fund  or  the  canal  debt  sinking  fund  with 
any  safe  incorporated  moneyed  institution 
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or  banking  association  in  this  state,  and 
may  make  such  contracts  therewith  for  the 
intereat  on,  and  the  duration  of,  such  de 
posits  as  will  best  promote  the  interest  of 
the  funds.  Pursuant  to  this  provision,  as 
ire  have  seen,  the  commissioners  of  the 
e&nal  fund  designated  the  Carnegie  Trust 
Company  as  a*  depositary  for  such  funds, 
and  thereupon  the  treasurer  paid  over  to 
such  depositary  the  funds  which  he  now 
seeks  to  have  preferred. 

Section  189  of  the  banking  law  (Consol. 
Laws,  chap.  2),  among  other  things,  pro- 
vides as  follows:  "Any  court  having  juris- 
diction to  appoint  a  trustee,  guardian,  re- 
ceiver, or  committee  of  the  estate  of  a  lu- 
natic, idiot,  or  habitual  drunkard,  or  to 
make  any  fiduciary  appointment,  may  ap- 
point any  such  corporation  to  be  such 
trustee,  guardian,  receiver,  or  committee, 
or  to  act  in  any  other  fiduciary  capacity. 
All  moneys  brought  into  court  by  order  or 
judgment  of  any  court  of  record  may  be 
deposited  with  any  such  corporation,"  etc. 
Section  190,  among  other  things,  provides 
that  such  trust  company,  "if  dissolved  by 
the  legislature  or  the  court,  or  otherwise, 
the  debts  due  from  the  corporation  as  such 
executor,  administrator,  guardian,  trustee, 
committee,  or  depositary  shall  have  the 
preference." 

The  contention  is  made  that  the  provi- 
sion with  reference  to  a  depositary  was 
intended  only  to  include  moneys  brought 
into  court  and  deposited  with  the  com- 
pany by  an  order  of  the  court,  and  that  it 
was  not  intended  to  include  public  moneys 
or  canal  funds  which  the  commissioners 
had  authorized  to  be  deposited  with  the 
trust  company.  In  view  of  the  fact  that 
we  have  reached  a  conclusion  upon  another 
question  upon  which  we  prefer  to  rest  the 
determination  of  this  case,  it  becomes  un- 
necessary to  determine  that  question. 

We  think  it  clear  that  at  common  law 
the  King  was  entitled  to  preference  in  the 
payment  of  debts  due  to  him  from  an  in- 
solvent before  that  of  a  subject.  This  is 
stated  in  1  Co.  Litt.  131b.  Under  the 
ttatute  (33  Hen.  VIII.  chap.  39,  §  74)  it  was 
enacted  that  the  King's  debt  shall,  in  suing 
out  execution,  be  preferred  to  that  of  every 
other  creditor  who  has  not  obtained  judg- 
ment before  the  King  commenced  his  suit. 
This  apparently  has  remained  the  law  of 
England  down  through  and  since  the  Amer- 
ican Revolution.  Giles  v.  Grover,  9  Bing. 
128,  2  Moore  &  S.  197,  1  Clark  &  F.  72 
6  Bligh,  N.  R.  277,  11  Eng.  Rul.  Cas.  650. 
By  our  Constitution  of  1777,  §  36,  it  was 
provided  that  "such  parts  of  the  common 
law  of  England  and  of  the  statute  law  of 
England  and  Great  Britain,  and  of  the  acts 
of  the  legislature  of  the  colony  of  New 
46L.R.A.(N.S.) 


.ork,  as  together  did  form  the  law  of  the 
said  colony  on  the  19th  day  of  April  in 
the  year  of  our  Lord  1775,  shall  be  and 
continue  the  law  of  this  state,  subject  to 
such  alterations  and  provisions  as  the  leg- 
islature of  this  state  shall  from  time  to 
time  make  concerning  the  same.  .  .  . 
That  all  such  parts  of  the  said  common 
law,  and  all  such  of  the  said  statutes  and 
acts  aforesaid,  or  parts  thereof,  as  may  be 
construed  to  establish  or  maintain  any 
particular  denomination  of  Christians  or 
their  ministers,  or  concern  the  allegiance 
heretofore  yielded  to,  and  the  supremacy, 
sovereignty,  government,  or  prerogatives 
claimed  or  exercised  by,  the  King  of  Great 
Britain  and  his  predecessors,  over  the  col- 
ony of  New  York  and  its  inhabitants,  or 
are  repugnant  to  this  Constitution, — be, 
and  they  hereby  are,  abrogated  and  re- 
jected." 

While  our  present  Constitution  differs 
in  phraseology,  it  is  not  apparent  that 
there  is  substantial  variation  in  the  mean- 
ing. The  clauses  of  the  common  law  above 
quoted  from  the  Constitution  of  1777, 
which  was  abrogated  and  rejected  under 
our  present  Constitution,  are  condensed  in 
the  single  sentence,  "but  all  such  parts  of 
the  common  law,  and  such  of  the  said  acts, 
or  parts  thereof,  as  are  repugnant  to  this 
Constitution,  are  hereby  abrogated."  Const. 
1894,  art.  1,  §  16.  Under  our  Constitution 
we  have  no  King.  The  King,  therefore, 
and  the  prerogatives  that  were  personal 
to  him,  being  repugnant,  to  our  Constitu- 
tion, are  abrogated.  But  his  sovereignty, 
powers,  functions,  and  duties,  in  so  far  as 
they  pertain  to  civil  government,  now  de- 
volve upon  the  people  of  the  state,  and 
consequently  are  not  in  confiict  with  any 
of  the  provisions  of  our  Constitution.  In- 
asmuch, therefore,  as  the  claims  or  moneys 
due  the  King  for  the  support  and  main- 
tenance of  the  government,  whether  derived 
from  taxes  or  other  sources  of  income,  were 
preferred  over  the  claims  of  others,  it 
follows  that,  under  the  first  subdivision  of 
the  provision  of  the  Constitution  of  1777, 
quoted,  such  preference  became  a  part  of 
the  common  law  of  our  state,  and  is  so 
continued  under  our  present  Constitution. 

In  Re  Receivership  of  Columbian  Ins. 
Co.  3  Abb.  App.  Dec.  239,  the  receivers  of 
the  corporation,  appointed  in  proceedings 
to  dissolve  the  company,  applied  to  the 
court,  stating  that  they  had  received  notice 
from  the  receiver  of  taxes  that  he  held  a 
warrant  for  the  taxes  due  from  the  state, 
amounting  to  a  large  sum,  and  asked  for 
its  payment  pro  rata  with  the  other  claims. 
The  receiver  of  taxes  also  applied  to  the 
court,  at  the  same  time,  for  an  order  to 
show  cause  why   the  taxes  should  not  be 
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paid  in  full.  The  court  made  an  order 
denying  the  application  of  the  receiver, 
and  ordered  the  payment  of  the  claim  of 
the  state  in  preference  to  the  other  de- 
mands. In  the  court  of  appeals  the  order 
of  the  supreme  court  was  affirmed,  upon 
the  ground  that  the  warrant  held  by  the 
receiver  of  taxes  was  entitled  to  take  pre- 
cedence over  the  other  equitable  claims  of 
creditors  of  the  corporation,  as  it  had  be- 
come a  prior  lien.  Porter,  J.,  however,  in 
delivering  the  opinion  of  the  court,  added 
thereto  the  following:  "There  is  great  force 
in  the  argument  submitted  by  the  counsel 
for  the  corporation  of  the  city  of  New  York, 
in  support  of  the  broad  position  that  the  peo- 
ple of  this  state  have  succeeded  to  all  the 
prerogatives  of  the  British  Crown,  so  far 
as  they  are  essential  to  the  efficient  exer- 
cise of  the  powers  inherent  in  the  nature 
of  civil  government,  and  that  there  is  the 
same  priority  of  right  here  in  respect  to  the 
payment  of  taxes,  which  existed  at  common 
law  in  favor  of  the  public  treasury."  3 
Abb.  App.  Dec.  at  page  242.  While  it  may 
be  true  that  this  expression  of  the  learned 
judge  may  be  regarded  as  obiter,  still  in 
the  case  of  Central  Trust  Co.  v.  New  York 
City  &  N.  R.  Co.  110  N.  Y.  260-269,  1 
L.R.A.  260,  18  N.  E.  92,  96,  Peckham,  J., 
in  delivering  the  opinion  of  the  court,  after 
holding  that  the  claim  of  the  state  for  the 
payment  of  taxes  was  paramount,  stated: 
"We  reiterate  the  statement  of  Porter,  J., 
in  Re  Receivership  of  Columbian  Ins.  Co.," 
and  then  repeats  the  quotation  above  given. 
We  thus  find  our  court  fully  committed 
upon  the  question  under  discussion,  and  we 
entertain  no  doubt  as  to  the  wisdom  of  now 
adopting  it. 

There  is  one  limitation,  however,  and 
that  pertains  to  claims  in  which  a  prior 
specific  lien  has  been  obtained  by  the  cred- 
itors. Wise  V.  L.  &  C.  Wise  Co.  163  N.  Y. 
607,  47  N.  E.  788. 

It  is  said  that  the  mon^s  in  question 
were  part  of  the  canal  fund.  We  do  not 
think  it  makes  any  difference  whether  it 
was  the  canal  fund  or  the  general  fund,  so 
long  as  it  belonged  to  the  people  of  the 
state.  It  was  a  public  fund  raised  by  tax- 
ation or  by  the  sale  of  bonds  which  ulti- 
mately must  be  paid  by  th&  people;  and, 
inasmuch  as  the  sovereign  power  of  the 
King  devolves  upon  the  people,  they  have 
the  right  to  have  the  public  funds  preferred 
over  those  of  the  common  creditors. 

There  may  be  some  conllict  in  the  deci- 
sions of  our  sister  states,  notably  that  of 
New  Jersey,  which  have  been  considered 
in  the  able  opinion  rendered  by  Scott,  J., 
in  the  appellate  division.  We  do  not  here 
deem  it  necessary  to  further  discuss  them. 
We  wish,  however,  to  call  attention  to  the 
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recent  decision  of  Guarantee  Title  k  T. 
Co.  V.  Title  Guaranty  k  S.  Co.  224  U.  S. 
162,  66  L.  ed.  706,  32  Sup.  Ct.  Rep.  467. 

A  question  was  raised  with  referehoe  to 
the  rights  of  the  United  States  Fidelity  9t 
Guaranty  Company,  who  paid  to  the  treas- 
urer its  proportional  percentage  of  its 
claim;  but,  inasmuch  as  it  has  not  been 
considered  or  covered  by  any  findings  be- 
low, we  do  not  deem  the  question  now  be- 
fore us  for  determination. 

The  order  of  the  Appellate  Division 
should  be  affirmed,  but  without  costs  to 
either  party;  they  being  state  officers. 

Onllen,  Ch.  J.,  and  Vann,  Willard 
Bartlett,  Chase,  and  Collins,  JJ.,  concur. 
Hiscooky  J.,  not  sitting. 
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V. 

HARRY  A.  START,  AppL 
(—  Or.  — ,  132  Pac  612.) 

Sodomy  —  receivinfc  sexual  organ  in  oa. 

1.  One  receiving  the  sexual  organ  of  a 
male  into  his  mouth  is  within  a  statute 
providing  for  punishment  of  one  committing^ 
the  crime  against  nature. 

Trial  —  jury  — ^  who  is  accomplice. 

2.  The  jury,  and  not  the  court,  must  de- 
termine whether  or  not  one  who  accom- 
panied to  the  room  where  a  crime  against 
nature  is  committed  the  person  upon  whom 
it  was  conmiitted,  and  remained  there  dur- 
ing the  commission  of  the  crime,  without 
protest  or  effort  to  prevent  or  discourage 
it,  is  an  accomplice  so  as  to  prevent  con- 
viction on  his  testimony  without  corrob- 
oration. 

Evidence   ^   crime   against    nature    — 
other  offenses. 

3.  Evidence  of  the  conmiission  of  similar 
crimes  at  other  times  is  not  admij^sible 
against  one  on  trial  for  commission  of  a 
crime  against  nature. 

(McBride,  Ch.  J.,  and  Eakin,  J.,  dissent.) 

(May  20,  1913.) 

Note. '^  Evidence    of    other    Crimea    in 
prosecution  for  sodomy. 

This  note  supplements,  as  to  the  par- 
ticular crime  of  sodomy,  the  note  to  Peo- 
ple V.  Molineux,  62  L.R.A.  193,  on  the  gen- 
eral question  of  the  admissibility  of  evidence 
of  other  crimes  in  criminal  prosecutions. 
Sexual  offenses  generally  are  treated  in  that 
note  at  pages  329  to  338  inclusive.  And  see 
also  the  case  of  State  v.  Place,  5  Wash. 
773,  32  Pac.  736,  involving  an  assault  to 
commit  sodomy,  which  is  set  out  on  page 
274  of  that  note. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  convicting  him  of  the  crime  against 
nature.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sam  M.  Johnson  and  Wilson  T. 
Hume,  for  appellant: 

The  insertion  of  the  penis  of  man  in 
man  per  os  is  not  sodomy  as  defined  in 
§  2099,  L.  O.  L. 

State  V.  Vowels,  4  Or.  326;  Com.  v. 
Poindexter,  133  Ky.  720,  118  S.  W.  943; 
Weaver  v.  Territory,  —  Ariz.  — ,  127  Pac. 
724;  Kinnan  v.  State,  86  Neb.  234,  27 
L.R^.(N.S.)  478,  125  N.  W.  594,  21  Ann. 
Cas.  335;  State  v.  Dougherty  4  Or.  200; 
People  y.  Boyle,  116  Cal.  658,  48  Pac. 
800. 

Rodby  and  Van  Hulen  were  accomplices, 
and  their  testimony  was  insufficient  as  a 
matter  of  law. 

State  ▼.  Carr,  28  Or.  389,  42  Pac.  215; 
State  V.  Case,  61  Or.  265,  122  Pac.  304; 
State  v.  Kelliher,  49  Or.  77,  88  Pac.  867. 

Testimony  as  to  other  alleged  offenses, 
at  other  times  and  with  other  persons  than 
the  act  charged  in  the  indictment,  was  in- 
competent. 

State  ▼.  Lapage,  57  N.  H.  245,  24  Am. 
Rep.  69,  2  Am.  Crim.  Rep.  506;  Strong  v. 
State,  86  Ind.  208,  44  Am.  Rep.  292 ;  State 
V.  Williams,  36  Utah,  273,  103  Pac.  250; 
Jaynes  v.  People,  44  Colo.  535,  99  Pac. 
325,  16  Ann.  Cas.  787;  Underbill,  Crim. 
Et.  §  92;  State  v.  Baker,  23  Or.  441,  32 
Pae.  161;  Chipman  v.  People,  24  Colo.  520, 
52  Pac.  677;  People  v.  O'Brien,  96  Cal.  171, 
31  Pac.  45;  Lovell  v.  State,  12  Ind.  18; 
11  £nc.  Ev.  799;  Com.  v.  Snow,  111  Mass. 
411. 

Messrs.  Walter  H.  Evans,  Robert  F. 
Magnire,  and  Frank  T.  Collier,  for  the 

State: 

Sodomy  is  the  carnal  copulation  of  hu- 
man beings  with  each  other  against  the 
order  of  nature,  or  with  beasts. 


2  Bishop,  New  Crim.  Law,  p.  687 ;  1  Arch- 
bold,  Crim.  PI.  1015;  1  Russell,  Crimes, 
937;  Prindle  v.  State,  31  Tex.  Crim.  Rep. 
651,  37  Am.  St.  Rep.  833,  21  S.  W.  360. 

Decisions  of  the  English  courts  rendered 
after  the  separation  of  the  American  Col- 
onies are  not  binding  as  authorities. 

Marks  v.  Morris,  4  Hen.  &  M.  463;  Cath- 
cart  V.  Robinson,  5  Pet.  264,  8  L.  ed.  120; 
Livingston  v.  Jefferson,  1  Brock.  203,  Fed. 
Cas.  No.  8,411 ;  Robert  v.  West,  15  Ga.  122. 

The  doctrine  that  sodomy,  when  com- 
mitted per  08  instead  of  per  anum,  is  not 
sodomy,  rests  alone  upon  the  authority  of 
Rex  V.  Jacobs,  Russ.  &  R.  C.  C.  331. 

2  Russell,  Crimes,  937;  Prindle  v.  State, 
31  Tex.  Crim.  Rep.  661,  37  Am.  St.  Rep. 
833,  21  S.  W.  360;  People  v.  Boyle,  116 
Cal.  668,  48  Pac.  800;  Com.  v.  Poindexter, 
133  Ky.  720,  118  S.  W.  943;  Kinnan  v. 
State,  86  Neb.  234,  27  L.R.A.(N.S.)  478, 
126  N.  W.  694,  21  Ann.  Cas.  335 ;  McClain, 
Crim.  Law.  1163;  2  Bishop,  New  Crim.  Law, 
1193. 

The  case  of  Rex  v.  Jacobs,  Russ.  &  R. 
C.  C.  331,  is  erroneous,  illogical,  and  in- 
comprehensible. 

Com  V.  Poindexer,  133  Ky.  720,118  S.  W. 
943;  Sate  v.  Vicknair,  62  La.  Ann.  1921,  28 
So.  273 ;  State  v.  Whitmarsh,  26  S.  D.  420, 
128  N.  W.  580;  Herring  v.  State,  119  Ga. 
709,  46  S.  £.  876. 

The  act  committed  per  08  is  both  sod- 
omy and  the  crime  against  nature. 

Herring  v.  State,  119  Ga.  709,  46  S.  £. 
876;  Reg.  v.  Allen,  1  Den.  C.  C.  364,  Tem- 
ple oL  M.  66,  2  Car.  &  K.  869,  18  L.  J.  Mag. 
Cas.  N.  S.  72,  13  Jur.  108,  3  Cox,  C.  C. 
270;  Honselman  y.  People,  168  111:  172, 
48  N.  £.  304;  Kelly  v.  People,  192  111.  119, 
86  Am.  St.  Rep.  323,  61  N.  E.  425;  Means 
V.  State,  125  Wis.  650,  104  N.  W.  815; 
State  V.  Whitmarsh,  26  S.  D.  426,  128  N. 
W.  680;  White  v.  State,  136  Ga.  158,  71 
S.  E.  135,  9  Ga.  App.  307,  71  S.  E.  499; 


In  People  v.  Swift,  172  Mich.  473,  138 
N.  W.  662,  which  was  a  prosecution  for 
gross  indecency  with  a  boy,  it  was  held 
that  evidence  of  two  previous  similar  acts 
of  misconduct  between  the  same  parties  was 
admissible  under  the  exception  relating 
to  sexual  offenses,  to  the  general  rule  that 
eridence  of  other  crimes  is  inadmissible, 
the  court  saying:  ''Here,  peculiar  secret 
criminal  relations  are  involved  and  tes- 
tified to,  which,  unconnected  with  anything 
leading  up  to  them,  would  appear  in  a 
marked  degree  unnatural   and  incredible." 

In  Stote  v.  McDowell,  61  Wash.  398,  32 
L.R.A.(N.S.)  414.  112  Pac.  621,  Ann.  Cas. 
1912  C,  782,  it  was  held  that,  upon  prosecu- 
tion for  assault  with  intent  to  commit 
sodomy,  evidence  of  an  attempt  by  accused 
to  commit  a  similar  act  upon  another  per- 
46  L.R.A.(N.S.) 


son  present  at  the  time,  immediately  after 
making  the  attempt  for  which  he  was  on 
trial,  was  admissible  as  part  of  the  res 
geaia. 

In  Com.  V.  Snow,  111  Mass.  411,  a  prose- 
cution for  sodomy,  evidence  that,  about 
one  week  after  the  offense  charged,  defend- 
ant had,  in  soliciting  another  boy  to  com- 
mit a  like  offense,  stated  that  he  "had  done 
it  with  other  boys,"  was  held  to  be  admis- 
sible, inasmuch  as  the  declaration  was  of 
such  a  nature  as  to  be  applicable  to  the 
act  charged. 

State  V.  Wedemeyer,  —  Or.  — ,  132  Pac. 
618,  was  a  companion  case  with  State  v. 
Stabt  in  the  supreme  court,  and  was  dis- 
posed of  by  reference  to  the  opinion  in  that 
case.  R.  L.  S. 
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State  ▼.  Vicknair,  52  La.  Ann.  1921,  28 
So.  273. 

Van  Hulen  is  not  an  accomplice. 

Ciapp  V.  State,  94  Tenn.  186,  30  S.  W. 
214;  State  v.  Light,  17  Or.  358,  21  Pac.  132, 
8  Am.  Crim.  Rep.  326;  State  v.  Carr,  28 
Or.  389,  42  Pac.  215;  People  v.  Zucker,  20 
App.  Div.  363,  46  N.  Y.  Supp.  766. 

When  evidence  of  other  distinct  offenses 
is  offered  simply  for  the  purpose  of  prov- 
ing the  defendant's  character  or  showing 
a  tendency  to  commit  an  offense  of  that 
kind,  it  is  admissible. 

1  Wharton,  Crim.  Ev.  10,  ^  69;  1  Wig- 
more,  Ev.  inf  300  et  seq. 

Burnett,  J.,  delivered  the  opinion  of  the 
court: 

According  to  the  testimony  of  Rodby,  the 
defendant  performed  the  disgusting  act  up- 
on him  at  the  time  mentioned  in  the  in- 
dictment, by  taking  into  his  mouth  the 
penis  of  Rodby  and  sucking  the  same  until 
seminal  emission  ensued.  The  defendant 
contends  that  such  an  act  does  not  consti- 
tute a  violation  of  our  statute  providing 
that,  "if  any  person  shall  commit  sodomy 
or  the  crime  against  nature,  either  with 
mankind  or  beast,  such  person,  upon  con- 
viction thereof,  shall  be  punished,*'  etc.  L. 
O.  L.  §  2099. 

Many  precedents  are  cited  by  the  defend- 
ant in  support  of  his  theory.  They  are  all 
traced  back  to  and  have  their  origin  in 
the  case  of  Rex  v.  Jacobs,  Russ.  &  R. 
C.  C.  331.  The  prisoner  there  was  convicted 
on  evidence  showing  conclusively  that  he 
had  accomplished  the  act  by  force  in  the 
mouth  of  a  boy  about  seven  years  old,  and 
the  question  was  whether  this  was  sodomy 
All  that  is  said  in  answer  to  the  question 
in  the  report  of  the  case  follows:  "In 
Easter  term,  1817,  the  judges  met  and 
were  of  opinion  that  this  did  not  consti- 
tute the  offense  of  sodomy,  and  directed  a 
pardon  to  be  applied  for."  The  authorities 
cited  by  the  defendant  have  implicitly  fol- 
lowed this  ipse  dixit  of  the  English  court 
without  giving  any  reason  therefor,  always 
controlled  solely  by  the  doctrine  of  stwre 
decisia,  and  often  with  protests  against  the 
authority  of  the  rule.  Although  there  are 
no  common-law  crimes  in  this  state,  we 
must  turn  to  that  law  for  the  definition 
of  certain  crimes  where  the  meaning  tnereof 
is  not  set  forth  in  our  Code.  The  rule 
at  common  law  was  that  "all  unnatural 
carnal  copulation,  wliether  with  man  or 
beast,  seem  to  come  under  the  notion  of 
sodomy."  1  Hawk.  P.  C.  p.  357.  In  the 
order  of  nature  the  nourisliment  of  the 
Human  body  is  accomplished  by  the  opera- 
tion of  the  alimentary  canal,  beginning 
with  the  mouth  and  ending  with  the  rectum. 
46  L.R.A.(N.S.) 


In  this  process  food  enters  the  first  open- 
ing, the  mouth,  and  residuum  and  wajste 
are  discharged  through  the  nether  opening 
of  the  rectum.  The  natural  functions  of 
the  organs  for  the  reproduction  of  the 
species  are  entirely  different  from  those 
of  the  nutritive  system.  It  is  self-evidenc 
that  the  use  of  either  opening  of  the  ali- 
mentary canal  for  the  purpose  of  sexual 
copulation  is  against  the  natural  design 
of  the  human  body.  In  other  words,  it  is 
an  offense  against  nature.  There  can  be 
no  difference  in  reason  whether  such  an 
unnatural  coition  takes  place  in  the  mouth 
or  in  the  fundament, — at  one  end  of  the 
alimentary  canal  or  the  other.  The  moral 
filthiness  and  iniquity  against  which  the 
statute  is  aimed  is  the  same  in  both  cases. 
Each  is  rightfully  included  in  the  true 
scope  and  meaning  of  the  common-law  defi- 
nition quoted  above  from  Hawkins.  By  far 
the  better  reasoning  is  found  in  the  cases  of 
State  V.  Whitmarsh,  26  S.  D.  426,  128  N. 
W.  680,  Herring  v.  State,  119  Ga.  709, 
46  S.  E.  876,  and  others  which  might  be 
cited. 

It  is  said  in  §  1639,  L.  O.  L.,  that  ''proof 
of  actual  penetration  into  the  body  is  suffi- 
cient to  sustain  an  indictment  for  rape  or 
for  the  crime  against  nature."  No  par- 
ticular opening  of  the  body  into  which  pen- 
etration can  be  made  is  specified  in  this 
section.  It  follows  that  the  actual  pene- 
tration of  the  virile  member  into  any 
orifice  of  the  human  body  except  the  vaginal 
opening  of  a  female  is  suflicient  for  the  es- 
tablishment of  the  crime  in  question. 

The  state  called  as  a  witness  Earl  Van 
Hulen,  for  the  purpose  of  corroborating  the 
testimony  of  the  witness  Rodby.  Van  Hu- 
len was  present  at  the  time  the  alleged 
offense  was  committed  with  Rodby.  Their 
testimony  was  to  the  effect  that  Rodby 
met  Van  Hulen  on  the  street,  and  asked 
him  to  go  with  him  to  the  office  of  the  de- 
fendant to  keep  an  engagement.  Arriving 
there,  the  two  were  seated  in  company 
with  the  defendant,  who  locked  the  door 
and  immediately  began  to  talk  to  them 
about  "queans,"  the  significance  of  which 
Van  Hulen  understood.  This  conversation 
led  up  to  the  act  charged  in  the  indictment. 
He  remained  seated  in  the  room  and 
watched  the  performance  of  the  act,  testi- 
fying substantially  that  he  stayed  there 
because  he  thought  it  was  better  than  to 
go  out,  and  for  the  reason  that  if  he  opened 
the  door  and  left  the  room  he  would  be 
liable  to  disclose  what  was  going  on  inside; 
that  he  told  the  defendant  he  thought  it 
was  very  daring,  and  that  it  was  bad 
enough  for  two  without  three  in  the  room. 
The  defendant  requested  the  court  to  in- 
struct the  jury   that  the  vKitnesses  Rodby. 
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and  Van  Hulen  were  accomplices,  and  that 
a  conviction  could  not  be  had  upon  such 
testimony,  unless  corroborated  by  others 
evidence.  This  instruction  was  refused  by 
the  court,  which  gave  instead  thereof  the 
following:  'The  state  has  offered  the  wit- 
ness Van  Hulen  as  a  witness  corroborating 
the  testimony  of  the  complaining  witness, 
Fred  Rodby.  The  defendant  contends  that 
this  man  Van  Hulen  was  an  accomplice, 
and  that  therefore  his  testimony  was  not 
admissible.  The  court  was  unable  to  agree 
with  the  contention  of  the  defendant  on 
that  point,  and  you  are  now  instructed  as 
a  matter  of  law  that  the  witness  Van  Hulen 
was  not  an  accomplice  of  the  defendant, 
and  that  therefore  his  testimony  may  be 
considered  by  you  as  corroborating  the 
testimony  of  the  complaining  witness,  Kod- 
by." 

It  is  provided  in  §§  1458  and  2370,  L. 
0.  L.,  that  "all  persons  concerned  in  the 
commission  of  a  crime,  whether  it  be  fel- 
ony or  misdemeanor,  and  whether  they  di- 
rectly commit  the  act  constituting  the 
crime  or  aid  and  abet  in  its  commission, 
though  not  present,  are  principals,  and  are 
to  be  tried  and  punished  as  such." 

It  is  also  said  in  ^1540  that  "a  conviction 
cannot  be  had  upon  the  testimony  of  an 
accomplice  unless  he  be  corroborated  by 
Buch  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the 
crime,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  show  the  commission  of 
the  crime  or  the  eireumstanoes  of  the  com- 
mission." 

*To  'abet'  is  to  counienanee,  assist;  to 
give  aid.  .  .  .  The  word  'abet'  includes 
knowledge  of  the  wrongful  purpose  of  the 
perpetrator,  and  counsel  and  encouragement 
in  the  crime."  1  Words  &  Phrases,  p.  15. 

Considering  the  facts:  That  the  two 
witnesses  went  together  to  the  defendant's 
office  to  meet  an  engagement  with  one  of 
them;  that  on  arriving  there  nothing  else 
was  talked  of  except  what  resulted  in  the 
crime;  that  the  witness  Van  Hulen  was 
present  without  protest,  and  remained  until 
the  eonsummation  of  the  act  without  mak- 
ing any  effort  to  stop  the  commission  of 
the  felony,  or  to  do  anything  to  prevent 
or  discourage  it, — ^there  were  circumstances 
from  which  the  jury  could  believe,  for  in- 
stance, that  he  guarded  the  door  to  prevent 
detection,  and  so  that  he  was  at  least  abet- 
ting the  eonmiission  of  the  crime,  and  hence 
was  an  accomplice^  In  State  v.  Wong  Si 
Sam,  63  Or.  266,  127  Pae.  683,  the  deceased 
was  said  to  have  been  murdered  in  the  room 
of  his  paramour,  a  Chinese  woman,  Oi 
Sen,  who  stood  by,  offered  no  resistance, 
and  called  for  no  help.  This  was  deemed 
sufficient  to  take  to  the  jury  the  question 
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of  whether  or  not  she  was  an  accomplice, 
and  it  was  held  by  this  court,  in  an  opin- 
ion by  Mr.  Justice  Bean,  that  if  the  jury 
found  that  she  was  an  accomplice,  she  must 
be  corroborated,  in  compliance  with  the 
statute.  Van  Hulen  in  this  case  appears 
in  a  stronger  light  as  an  accomplice  than 
did  the  Chinese  prostitute.  Under  these 
circumstances  the  court  had  no  right  to 
assume,  and  so  instruct  the  jury  as  a  mat- 
ter of  law,  that  he  was  not  an  accomplice. 
The  question  should  have  been  left  to  the 
jury,  under  proper  instruction,  to  deter- 
mine, in  the  first  place,  whether  Van  Hu- 
len was  present  aiding  or  abetting  in  the 
commission  of  the  crime,  and,  next,  that 
if  so,  he  should  be  corroborated  by  other 
evidence  within  the  meaning  of  the  statute 
above  quoted. 

Over  the  objection  and  exception  of  the 
defendant,  the  court  permitted  the  state 
to  call  several  witnesses,  who  testified  that 
they  themselves,  at  other  times,  had  par- 
ticipated with  the  defendant  in  a  like  ac- 
tion as  that  described  in  the  indictment. 
The  court  in  its  charge  to  the  jury  stated 
that  "this  evidence  of  other  similar  crimes 
will  be  admitted  for  whatever  tendency 
it  may  have  to  show  that  he,  the  defendant 
was  in  a  state  of  mind  that  would  natural- 
ly dispose  him  to  commit  the  particular 
crime  charged  in  the  indictment  with  Fred 
Rodby."  The  defendant  excepted  to  that 
instruction.  The  testimony  showed  that 
the  transactions  disclosed  by  the  other  wit- 
nesses were  entirely  disconnected  from  that 
with  Kodby,  and  were  committed  at  other 
times. 

It  is  said  in  State  v.  O'Donnell,  36  Or. 
222,  61  Pac.  892:  "The  rule  that  evidence 
of  crimes  other  than  that  charged  in  the 
indictment  is  inadmissible  is  subject  to  a 
few  exceptions,  speaking  of  which  Mr.  Un- 
derbill, in  his  valuable  work  on  Criminal 
Evidence  (§  87),  says:  These  exceptions 
are  carefully  limited  and  guarded  by  the 
courts,  and  their  number  should  not  l>e  in- 
creased.' " 

In  that  same  case  of  State  v.  O'Donnell, 
Mr.  Justice  Moore  sets  down  several  excep- 
tions  to  the  general  rule.  He  summarizes 
them  as  follows : 

"(1)  If  several  similar  criminal  acts  are 
so  connected  by  the  prisoner,  with  respect 
to  time  and  locality,  that  they  form  an 
inseparable  transaction,  and  a  complete  ac- 
count of  the  offense  charged  in  the  indict- 
ment cannot  be  given  without  detailing  the 
particulars  of  such  other  acts,  evidence  of 
any  or  all  of  the  component  parts  thereof 
is  admissible  to  prove  the  whole  general 
plan.    .    .    . 

*'(2)  When  the  commission  of  the  act 
charged  in  the  indictment  is  practically  ad- 
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mitted  by  the  prisoner,  who  seeks  to  avoid 
criminal  responsibility  therefor  by  relying 
upon  the  lack  of  intent  or  want  of  guilty 
knowledge,  evidence  of  the  commission  by 
him  of  several  independent  offenses  before 
or  after  that  upon  which  he  is  being  tried, 
and  having  no  apparent  connection  there- 
with, is  admissible  to  prove  such  intent  or 
knowledge,  which  has  become  the  material 
issue  for  trial.     .     .     . 

"(3)  If  the  facts  and  circumstances  tend 
to  show  that  the  prisoner  committed  an 
independent  dissimilar  crime,  to  enable' him 
to  perpetrate  or  to  conceal  an  offense,  such 
evidence  is  admissible  against  him  upon 
an  indictment  charging  the  auxiliary  crime, 
when  the  intent  to  perpetrate  or  conceal 
such  offense  furnished  the  motive  for  com- 
mitting the  crime  for  which  he  is  put  upon 
trial." 

Neither  of  these  three  exceptions  apply 
to  this  case.  There  is  no  testimony  here 
tending  in  the  least  to  show  that  the  trans- 
actions with  these  several  witnesses  were 
in  any  way  connected  one  with  the  other. 
An  illustration  of  the  exception  would  be 
where  a  man  was  killed  by  the  defendant, 
who  several  times  before  had  tried  to  shoot 
the  deceased  in  the  same  manner  in  which 
he  was  shot  at  the  time  in  question.  Under 
the  third  exception  an  illustration  would 
be  where  a  burglar  stole  tools  from  a  foim- 
dry  with  which  to  break  the  safe  burglar- 
ized. Evidence  of  one  crime  could  in  such 
circumstances  be  given  to  support  an  in- 
dictment for  the  other.  On  the  trial  for 
burglary  the  stealing  of  the  tools  could  be 
shown  as  preparation  for  the  crime  charged, 
and  on  an  indictment  for  larceny  of  the 
tools  the  commission  of  the  burglary  with 
them  would  supply  the  motive  for  stealing 
them.  Motive  is  that  which  impels  one 
to  do  an  act.  In  this  case  the  proof  of  the 
crime  mentioned  with  A  would  furnish  no 
motive  for  the  commission  of  the  same 
species  of  felony  with  B.  They  are  inde- 
pendent transactions,  and  neither  one  is 
the  reason  for  the  other. 

Mr.  Justice  Moore  then  states  a  fourth 
exception:  "When  a  crime  has  been  com- 
mitted by  the  use  of  a  novel  means  or  in 
a  particular  manner,  evidence  of  the  de- 
fendant's commission  of  similar  offenses  by 
the  use  of  such  means  or  in  such  manner 
is  admissible  against  him,  as  tending  to 
prove  the  identity  of  persons  from  the  sim- 
ilarity of  such  means,  or  the  peculiarity  of 
the  manner  adopted  by  him."  That  the 
manner  in  which  the  defendant  is  said  to 
have  committed  the  crime  is  not  a  novel 
one  is  proved  by  the  fact  that  for  more 
than  one  hundred  years  precedents  have  ap- 
peared in  the  reports  where  the  crime  was 
committed  in  the  same  manner  by  men 
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with  other  offenders.  The  question  has 
never  been  whether  the  method  allied  to 
have  been  employed  here  was  unique,  but 
whether  it  constituted  any  offense  at  alL 
Cases  under  this  exception  are  those  where 
the  crime  is  characterized  by  some  personal 
peculiarity  of  the  defendant  not  conunon 
to  other  people.  An  illustration  of  this 
Exception  is  found  in  cases  where  a  forgery 
has  been  committed  of  documents  in  which 
the  peculiar  writing  of  the  defendant  forms 
a  part.  Evidence  of  other  writings,  al- 
though they  are  forgeries,  containing  these 
peculiar  earmarks  of  the  defendant's  writ- 
ing, may  be  given  in  evidence  in  support 
of  the  particular  crime  charged.  This  doc- 
trine is  illustrated  in  the  case  of  State  v. 
La  Rose,  54  Or.  556,  104  Pac.  299.  There 
it  was  shown  that  within  short  intervals 
of  time  a  number  of  persons  had  been  at- 
tacked, and  either  slain  or  severely  wound- 
ed, by  a  man  who  invariably  used  a  gas 
pipe  wrapped  in  cloth  or  paper.  He  waa 
positively  identified  by  one  of  his  victims 
who  escaped  death  at  his  hands,  and  this 
evidence  was  admitted  against  him  in  the 
trial  for  murder  of  another  whom  he  had 
attacked  fatally.  His  peculiar  personal 
characteristics  were  therefore  adniissible  to 
show  that  he  did  the  act  complained  of. 

The  last  exception  noted  by  Mr.  Justice 
Moore  is:  "(5)  When  a  prisoner  is  chargevl 
with  any  form  of  illicit  sexual  intercourse, 
evidence  of  the  commission  of  similar  crimes 
by  the  same  parties  is  admissible  to  prove 
an  inclination  to  commit  the  act  for  which 
the  accused  is  put  upon  his  trial."  This 
exception  limits  illicit  commerce  among  sex- 
es to  that  between  the  same  parties,  and 
no  authority  has  been  cited  whese  this 
rule  is  enlarged  so  as  to  admit  testimony 
about  acts  of  sexual  intercourse  with  other 
parties  than  the  one  named  in  the  indict- 
ment. 

In  State  v.  Lapage,  57  N.  H.  245,  289, 
24  Am.  Rep.  69,  2  Am.  Crim.  Rep.  506,  the 
doctrine  is  summarized  thus:  "1.  It  is  not 
permitted  to  the  prosecution  to  attack  the 
character  of  the  prisoner  unless  he  first 
puts  that  in  issue  by  offering  evidence  of 
his  good  character.  2.  tt  is  not  permitted 
to  show  the  defendant's  bad  character  by 
showing  particular  acts.  3.  It  is  not  per- 
mitted to  show  in  the  prisoner  a  tendency 
or  disposition  to  commit  the  crime  with 
which  he  is  charged.  4.  It  is  not  permit- 
ted to  give  in  evidence  other  crimes  of  the 
prisoner,  unless  th^  are  so  connected  by 
circumstances  with  the  particular  crime  in 
issue  as  that  the  proof  of  one  fact  with 
its  circumstances  has  some  bearing  upon 
the  issue  on  trial  other  than  such  as  is  ex- 
pressed in  the  foregoing  three  propositions." 
In  that  case  the  defendant  was  on  trial 
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upon  an  indictment  charging  him  witli  the 
murder  of  a  young  girl  whik  passing  over 
&  certain  road  on  her  way  to  school.  It 
was  pro\'ed,  and  very  properly  too,  that 
he  had  been  previously  seen  about  the  same 
place,  lurking  in  the  bushes  and  at  times 
running  after  school  girls  on  their  way  to 
that  school,  and  made  various  inquiries 
about  different  girls  passing  that  way.  The 
theory  of  the  prosecution  was  that  he  had 
committed  the  murder  in  an  attempt  to 
rape  the  deceased.  Besides  the  evidence 
aheady  alluded  to,  the  state  was  allowed 
to  call  another  woman,  who  testified  that 
at  some  time  before  the  commission  of  the 
crime  in  question,  he  had  raped  her  at  an 
entirely  different  place  in  Canada.  Sixty 
pages  of  the  report  are  devoted  to  tha 
exhaustive  consideration  of  this  case,  and 
for  the  admission  of  the  testimony  about 
the  former  rape  on  the  witness  mentioned, 
the  judgment  of  conviction  was  reversed. 
Summing  up  on  that  point,  the  court  says: 
''However  extreme  the  case  may  be,  I  think 
it  will  be  found  that  the  courts  have  al- 
ways professed  to  put  the  admission  of  the 
testimony  on  the  ground  that  there  was 
some  logical  connection  between  the  crime 
proposed  to  be  proved  other  than  the  ten- 
dency to  commit  one  crime  as  manifested 
by  the  tendency  to  commit  the  other." 

In  Com.  V.  Snow,  111  Mass.  411,  a  witness 
other  than  the  accomplice  who  participated 
in  the  sodomy  mentioned  in  the  indictment 
was  allowed  to  testify  that  the  defendant 
attempted  to  commit  the  same  offense  with 
him;  said  that  it  would  not  hurt,  and  that 
he  had  done  it  with  other  boys.  Under  the 
peculiar  circumstances  as  disclosed  by  the 
other  evidence,  the  court  admitted  that  part 
of  the  statement  to  the  effect  that  he  had 
done  it  wjth  other  boys  as  tending  to  show 
a  confession  of  the  defendant  of  the  crime 
charged  in  the  indictment,  but  said:  "The 
fact  that  the  defendant  attempted  to  com- 
mit, with  Emerson,  a  like  offense  to  that 
charged  in  the  indictment,  was  not  compe- 
tent by  itself.  ...  It  is  true,  as  the 
defendant  contends,  that  other  instances 
of  a  like  offense  committed  by  the  defendant 
are  not  admissible  to  establish  his  guilt 
in  the  particular  instance  charged.  For  the 
same  reason,  his  confession  of  such  other 
offenses  would  not  be  competent." 

Proper  v.  State,  86  Wis.  630,  65  N.  W. 
1040,  is  quoted  in  some  of  the  cases  relied 
upon  by  the  prosecution  here.  That  was  a 
charge  of  statutory  rape  upon  Clara 
(VBrien,  a  female  child  under  the  age  of 
twelve  years.  A  girl  named  Emma  testified 
on  behalf  of  the  state  that  she  and  Clara 
slept  together,  and  one  night  the  defendant 
came  and  got  into  bed  with  them  both  and 
Hd  intercourse  with  Emma. '  Commenting 
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upon  this  testimony  the  court  says:  *'A 
greater  latitude  of  proof  as  to  other  like 
occurrences  is  allowed  in  cases  of  sexual 
crimes.  Upon  a  prosecution  for  adultery, 
evidence  of  previous  acts  of  improper  famil- 
iarity, amounting  to  adultery,  between  the 
same  persons,  was  held  competent  either  in 
corroboration  of  witnesses  for  the  prose-' 
cution,  or  tq  show  the  disposition  of  the 
parties  to  commit  the  crime.  .  .  .  We 
do  not  suppose  that  evidence  that  the  de- 
fendant had  committed  adultery  or  been 
guilty  .  .  .  of  .  .  .  familiarity  with 
the  girl  Emma  at  another  time  or  place 
would  be  competent  evidence  on  the  trial 
^f  the  present  issue,  but  rest  our  ruling  on 
the  ground,  already  stated,  that  the  act 
of  the  defendant  in  going  to  the  room 
where  both  Emma  and  the  prosecutrix  were 
sleeping,  and  getting  in  bed  with  them,^ 
was  a  grossly  indecent  assault  on  both." 

The  case  of  People  v.  O'Sullivan,  104 
N.  Y.  481,  68  Am.  Rep.  530,  10  N.  E.  880, 
was  a  case  where  the  defendant  was  chared 
with  rape  of  his  servant  girl.  The  court 
allowed  evidence  of  previous  attempts  to 
commit  the  crime  upon  the  prosecutrix, 
but  said:  "In  this  case  it  would  have  been 
incompetent  to  prove  that  the  defendant 
had  committed,  or  attempted  to  commit, 
a  rape  upon  any  other  woman." 

In  the  cases  of  Scott  v.  People,  141  111. 
195,  30  N.  E.  329;  Lamb  v.  State,  66  Md. 
285,  7  Ati.  399;  State  v.  Ward,  61  Vt.  163, 
17  Atl.  483',  8  Am.  Crim.  Rep.  207;  State 
V.  Markins,  95  Ind.  464,  48  Am.  Rep.  733; 
People  V.  Skutt,  96  Mich.  449,  56  N.  W.  11 ; 
and  People  v.  Jenness  5  Mich.  305, — the 
previous  attempts  and  acts  mentioned  in 
the  indictment  were  admitted,  but  in  every 
case  without  exception  they  were  expressly 
limited  to  acts  between  the  same  parties. 

As  said  by  Mr.  Justice  Gabbert  in  Jaynes 
V.  People,  44  Colo.  536,  99  Pac.  326,  16 
Ann.  Cas.  787 :  "It  is  not  proper  to  raise 
a  presumption  of  guilt  on  the  ground  that, 
having  commitied  one  crime,  the  depravity 
it  exhibits  makes  it  likely  he  [the  defend- 
ant! would  commit  another.  The  reason 
for  the  rule  is  that  no  person  shall  be  con- 
victed of  an  offense  by  proving  that  he  is 
guilty  of  another.  Evidence  of  this  charac- 
ter tends  to  create  a  prejudice  in  the  minds 
of  the  jury  against  the  accused,  multiplies 
the  issues,  and  may  confuse  and  mislead 
the  jury." 

In  Coleman  v.  People,  65  N.  Y.  90,  Allen, 
J.,  enunciates  the  principle  thus:  "A  per- 
son cannot  be  convicted  of  one  offense  upon 
proof  that  he  committed  another,  however 
persuasive  in  a  moral  point  of  view  such 
evidence  may  be.  It  would  be  easier  to 
believe  a  person  guilty  of  one  crime  if  it 
was  known  that    he  had  committed  another 
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of   a  similar  character,     .     .  but  the 

injustice  of  such  a  rule  in  courts  of  justice 
is  apparent.  It  would  lead  to  convictions 
upon  the  particular  charge  made  by  proof 
of  other  acts  in  no  way  connected  with  it, 
and  to  uniting  evidence  of  several  offenses 
to  produce  conviction  for  a  single  one." 
That  case  is  cited  with  approval  in  State 
•  v.  Williams,  a  Utah  case  rej>orted  in  36 
Utah,  273,  103  Pac.  250,  where  it  was  de- 
cided that  "in  a  prosecution  for  rape  on 
a  child  of  ten,  evidence  of  prosecutrix  that 
after  the  assault  had  been  completed,  de- 
fendant stated  that  there  were  other  fe- 
male children  that  had  come  to  his  house 
with  whom  he  had  committed  the  sama 
offense,  was  inadmissible."  Mr.  Justice 
McCarty,  who  wrote  the  opinion,  comments 
on  the  subject  thus:  "The  statement  that 
'  he  had  committed  like  crimes  with  other 
girls  in  no  way  tended  to  elucidate  or  ex- 
plain the  alleged  assault  upon  the  com- 
plaining witness.  It  was  a  narrative  or 
recital  of  transactions  which  were  neither 
directly  nor  remotely  connected  with  the 
crime  under  consideratidn.  The  crimes 
thus  sought  to  be  proved  were  committed 
on  other  parties  at  other  times,  and  were 
entirely  distinct  and  separate  from  the  spe- 
cific crime  charged  in  the  information,  and 
formed  no  link  in  the  chain  of  events  lead- 
ing up  to  and  surrounding  the  offense,  and 
did  not  tend  in  the  remotest  degree  to  prove 
any  fact  whatever  material  to  the  issue. 
.  .  .  We  can  conceive  of  no*  purpose  for 
which  this  evidence  was  introduced,  unless 
it  was  to  show  a  general  disposition  on 
the  part  of  defendant  to  commit  crimes  of 
that  character,  and  thereby  increase  the 
probability  that  he  committed  the  one 
charged  in  this  case."  The  opinion  in  the 
Williams  Case  also  refers  to  Janzen  v. 
People,  159  111.  440,  42  N.  £.  862,  10  Am. 
Crim.  Rep.  489,  where  the  defendant  was 
charged  with  rape  upon  his  daughter.  £v- ' 
idence  that  he  had  also  raped  another 
daughter  was  received  over  the  defendant's 
objection,  but  the  supreme  court  of  Illinois 
held  that  such  evidence  was  not  admissible. 
Again,  in  Shaffner  v.  Com.  72  Pa.  60,  13 
Am.  Rep.  649,  Mr.  Justice  Agnew,  quoted 
with  approval  by  Mr.  Justice  Moore  of 
^  this  court  in  State  v.  O'Donnell,  36  Or. 
222,  61  Pac.  802,  says:  "It  is  a  general 
rule  that  a  distinct  crime,  unconnected 
with  that  laid  in  the  indictment,  cannot  V'* 
given  in  evidence  against  a  prisoner.  It 
is  not  proper  to  raise  a  presumption  of 
guilt  on  the  ground  that,  having  committed 
one  crime,  the  depravity  it  exhibits  makc:i 
it  likely  he  would  commit  another.  Log- 
ically, the  commission  of  an  independent 
offense  is  not  proof,  in  itself,  of  the  com- 
mission of  another  crime.  Yet  it  cannot  be 
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said  to  be  without  influence  on  the  mind, 
for  certainly,  if  one  be  shown  to  be  guiltv 
of  another  crime  equally  heinous,  it  will 
prompt  a  more  ready  belief  that  he  might 
have  committed  the  one  with  which  he  is 
charged;  it  herefore  predisposes  the  mind 
of  the  juror  to  believe  the  prisoner  guilty. 
To  make  one  criminal  act  evidence  of  an- 
other, a  connection  between  them  must 
have  existed  in  the  mind  of  the  actor,  link- 
ing them  together  for  some  purpose  he 
intended  to  accomplish;  or  it  must  be  nec- 
essary to  identify  the  person  of  the  actor 
by  a  connection  which  shows  that  he  who 
committed  the  one  must  have  done  the 
other." 

To  admit  testimony  that  the  defendant 
at  other  times  and  places,  and  under  wholly 
disconnected  circumstances,  had  committei 
like  offenses  with  parties  not  named  in  the 
indictment,  all  for  the  purpose  of  making 
it  appear  that  the  accused  has  the  bent  of 
mind  adapted  to  such  actions,  would  cloud 
the  issue  and  confuse  the  jury. 

The  relation  of  the  sexes  is  so  closely 
allied  to  all  that  mankind  holds  dearest 
that  it  is  very  difficult  to  get  men  to  think 
and  act  with  judicial  calmness  in  cases 
where  that  relation  is  violated  or  de- 
bauched. Judges  themselves  are  but  human 
beings  like  other  men,  and  this  largely  ac- 
counts for  the  exceptions  that  have  been 
ingrafted  upon  the  law  in  respect  to  sexual 
crimes.  Yet  these  exceptions,  as  this 
court  has  already  said  in  State  v.  O'Donnell, 
supra,  should  be  carefully  guarded,  and 
not  extended,  for  the  law  must  protect  the 
innocent  while  it  pursues  the  guilty,  so 
that  the  rule  is,  and  should  be,  the  same 
in  both  instances. 

The  defendant  in  this  criminal  prosecu- 
tion had  the  right  to  "demand  the  nature 
and  cause  of  the  accusation  against  him, 
and  to  have  a  copy  thereof."  Or.  Const, 
art.  1,  §  11.  Here,  however,  he  was  in  real 
truth  brought  to  trial  upon  some  half  doz- 
en charges,  while  the  indictment  gave  him 
information  of  but  one  offense.  Logically, 
under  the  rule  announced  by  the  court  at 
the  trial,  it  could  make  no  difference  in 
the  principle  if  the  defendant  had  been  ac- 
quitted or  convicted  of  the  other  offenses. 
They  could  be  still  put  in  evidence  to  show 
a  criminal  propensity  on  his  part,  and  he 
compelled  to  again  defend  against  them. 
In  a  large  degree  the  effect  of  such  a  pro- 
ceeding is  to  "shut  the  gates  of  mercy  on 
mankind,"  so  that  if  but  once  an  individ- 
ual suffers  a  lapse  of  virtue,  thenceforward 
the  law  will  pursue  him  with  the  vindic- 
tive zeal  of  a  Javert,  using  a  single  accu- 
sation to  wreak  upon  him  the  cxunulatiye 
vengeance  of  a  general  inquisition. 
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The  Judgment  of  the  Circuit  Court  is 
reversed,  and  a  new  trial  ordered. 

McBrlde,  Cli.  J.,  dissenting : 

In  my  judgment  the  court  did  not  err 
in  instructing  the  jury  that  the  witness 
Van  Hulen  was  not  an  accomplice.  His 
testimony,  in  brief,  is  to  the  effect  that 
about  the  first  Sunday  in  October  Rodby 
told  him  that  he  had  an  appointment  with 
the  defendant,  and  wanted  him  to  accom- 
pany him  to  the  defendant's  oflSce;  that  he 
knew  nothing  as  to  the  nature  of  the  ap- 
pointment and  nothing  as  to  the  relations 
between  Rodby  and  the  defendant;  that 
when  they  arrived  at  the  office  Rodby  in- 
troduced him  to  the  defendant,  and  that 
defendant  at  once  began  talking  about 
"queans"  meaning  persons  who  practise  the 
crime  against  nature;  that  after  some  con- 
versation  on  this  subject  defendant  went 
over  and  sat  by  Rodby  on  a  lounge,  and 
finally  committed  the  act  charged;  that  he 
sat  there  and  looked  on,  but  made  no  pro- 
test; that  he  did  not  go  out  of  the  room 
for  the  reason  that  he  was  afraid  that  if 
he  opened  the  door  some  passer-by  might 
see  what  was  going  on,  and  would  form 
a  bad  impression  from  seeing  him  come  out 
nnder  the  circumstances. 

"An  accomplice  is  .  .  .  [one]  who 
knowingly,  voluntarily,  and  with  common 
intent  with  the  principal  offender,  unites 
in  the  commission  of  a  crime."  "To  consti- 
tute an  accomplice,  one  must  be  so  con- 
nected with  a  crime  that  at  common  law 
he  might  himself  have  been  convicted  either 
as  the  principal  or  an  accessory  before  the 
fact."  "A  person  who  participates  in  the 
moral  guilt  of  a  crime,  but  is  not  connect- 
ed therewith  in  such  a  way  that  he  could 
be  indicted  for  the  offense,  is  not  an  ac- 
complice." See,  generally,  1  Words  &  Phra- 
Ks,  75,  76,  title,  "Accomplice,"  from  which 
the  above  definitions  are  taken.  There  is 
nothing  in  any  definition  that  I  have  been 
able  to  find  that  will  include  the  witness 
Van  Hulen.  He  did  not  aid;  he  did  not 
abet;  he  did  not  encourage;  he  did  not 
advise;  and  he  did  not  participate  in  the 
offense, — and  one  would  have  to  travel  out- 
side the  testimony  into  the  realm  of  spec- 
ulation and  imagination  to  hold  him  as 
snch. 

The  most  serious  question  raised  is  that 
relating  to  the  admission  of  testimony 
tending  to  show  that  defendant  had  sus- 
tained similar  criminal  relations  with  other 
parties.  The  general  rule  is  that  this  can- 
not be  done.  The  authorities  on  this  sub- 
ject are  so  well  collected  in  the  notes  to 
People  V.  Molineuz,  as  re-reported  in  62 
L.R.A.  193,  that  I  have  only  to  cite  the 
latter  publication  to  indicate  the  rule  and 
46  L.R.A.(N.S.) 


most  of  its  exceptions.  I  think  this  case 
falls  within  an  important  exception.  *  It 
is  this:  "Where  a  crime  is  an  unusual 
crime,  committed  by  unusual  means,  indi- 
cating a  peculiar  habit  or  system,  evidence 
of  other  like  offenses  committed  in  the 
same  manner  may  be  admitted."  Underbill, 
Crim.  Ev.  p.  107;  Wharton,  Crim.  Ev.  §  39; 
State  V.  O'Donnell,  36  Or.  222,  61  Pac. 
892;  State  v.  La  Rose,  64  Or.  555,  104 
Pac.  299.  Every  condition  of  this  excep- 
tion is  present  in  this  case.  The  crime  is 
unusual  and  unnatural,  as  its  name  indi- 
cates. Indeed  it  was  committed  in  the 
present  instance  in  so  unusual  a  manner 
that  a  strong  and  plausible  argument  has 
been  advanced  that  the  facts  proved  do 
not  constitute  the  crime  charged,  and  it  is 
evident  that  we  are  dealing  with  an  offense 
not  usually  committed,  and  rarely  com- 
mitted in  the  manner  described  in  the  tes- 
timony. This  narrows  the  field  of  investi- 
gation to  the  inquiry,  "Who  in  the  com- 
munity would  be  likely  to  commit  so 
unusual  a  crime  in  so  unusual  a  manner?" 
The  response  naturally  is,  "Show  us  a 
person  in  the  commimity  who  has  in  other 
instances  perpetrated  the  offense  in  the 
same  manner,  and  we  will  show  you  the 
man  most  likely  to  have  perpetrated  this 
particular  offense."  Murder,  rape,  and 
larceny  are  common.  They  are  not  in- 
frequently associated  with  normal  minds, 
but  this  offense  is  uncommon  and  abnormal. 
The  mentally  normal  man  is  as  incapable 
of  committing  it  as  the  physically  normal 
man  is  incapable  of  carrying  away  a  rail 
from  a  railway  track.  Let  us  suppose  that 
a  man  was  indicted  for  taking,  stealing, 
and  carrying  away  such  s  rail,  and  that 
there  was  evidence  tending  to  show  that 
some  one  person  had  committed  the  theft, 
would  not  evidence  that  the  person  on  trial 
was  a  man  of  enormous  strength,  and  that 
he  had  frequently  carried  such  burdens  on 
other  occasions,  be  some  evidence  that  he 
was  the  person  who  carried  away  the  par- 
ticular rail  charged  in  the  indictment? 
Standing  alone,  it  would  not  be  suflicient 
to  convict,  but  it  would  be  a  circumstance 
tending  to  indicate  the  probability  of  his 
guilt.  It  would  stand  as  a  single  witness 
tree  stands  in  relation  to  a  corner  stake 
of  a  survey.  Alone  it  may  be  of  small 
value,  but  when  a  second  or  third  witness 
tree  is  found,  the  location  of  the  corner 
may  become  a  certainty.  So  in  the  case 
at  bar  it  might  be  said  that  it  was  morally 
impossible  that  the  defendant,  with  a  good 
reputation  and  engaged  in  a  respectable 
business,  was  morally  capable  of  commit- 
ting the  crime,  but  the  facts  that  he  had 
personally  committed  it  with  A,  B,  and 
C,  are  so  many  witness  trees  indicating 
18 
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the  principal  fact  that  he  possessed  that 
abnormal  moral  nature  that  was  equal  to 
committing  the  act  charged.  It  is  evident 
that  with  the  decay  of  morals  that  ac- 
companies increase  of  wealth  and  luxury, 
we  are  compelled  to  deal  with  a  compara- 
tively new  form  of  crime;  the  reports  of 
this  court  covering  a  period  of  sixty  years 
do  not  reveal  a  single  instance  of  its  oc- 
currence up  to  the  present  year.  It  is  a 
crime  so  unnatural  and  abhorrent  that  in 
the  very  nature  of  things  it  will  be  com- 
mitted in  secrecy.  To  apply  to  this  new 
offense  the  rules  applicable  to  murder, 
rape,  and  larceny  will,  in  the  vast  majority 
of  instances,  be  a  grant  of  immunity  to 
offenders.  The  rules  of  evidence  are  not 
arbitrary.  They  are  the  result  of  experi- 
ence with  prevailing  conditions  and  the  ne- 
cessities of  society.  They  are  the  servants, 
not  the  masters,  of  justice,  and  they  change 
as  the  necessities  of  society  change.  Time 
was  when  the  evidentiary  test  of  the  nav- 
igability of  a  stream  was  whether  the  tide 
ebbed  and  Itowed  in  it,  but  as  civilization 
advanced  to  new  fields,  the  rule  of  evidence 
changed,  so  that  the  evidentiary  test  of 
navigation  of  a  stream  became  the  fact 
that  vessels  could  actually  float  on  its  wa- 
ters. No  statute  announced  this  change. 
It  was  brought  about  by  new  conditions  and 
new  necessities.  Time  was  when  an  assault- 
ed person  could  not  justify  uiider  the  law 
of  self-defense  until  he  had  shown  that  he 
had  "retreated  to  the  wall,"  but  under 
new  conditions  and  weapons  this  rule  was 
dispensed  with.  So  here  we  have  a  new 
method  of  crime  and  new  conditions,  and 
to  apply  the  archaic  rules  is  like  trying 
to  fit  a  square  peg  into  a  round  hole.  In 
the  days  of  the  common  law  in  England, 
when  more  than  160  offenses  were  punished 
with  death,  and  cruel  and  long  punishments 
were  inflicted  for  several  hundred  minor 
offenses,  and  where  the  accused  was  not 
permitted  counsel  in  his  defense,  courts 
were  inclined  to  be  exceedingly  technical 
in  the  admission  of  evidence;  but  in  this 
age  where  the  presumption  of  innocence 
is  emphasized  at  every  trial,  when  the  de- 
fendant is  given  double  the  number  of  per- 
emptory challenges  that  is  allowed  to  the 
state,  where  he  haa  compulsory  process  to 
secure  the  attendance  of  witnesses,  when  he 
has  the  privilege  of  counsel,  and  is  allowed 
to  go  upon  the  stand  in  his  own  behalf, 
the  necessity  for  many  of  these  archaic 
rules  has  ceased,  and  they  may  well  be 
relegated  to  the  scrap  heap  of  unnecessary 
judicial  machinery.  "Where  the  reason  for 
the  rule  ceases,  the  rule  ceases." 

Another  reason  for  the  admission  of  this 
testimony  is  the  tendency  to  show  the  mo- 
tive for  the  association  with  Rod  by  by  de- 
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fendant.  It  might  well  be  contended  that 
the  association  was  either  on  account  of 
personal  friendship  or  from  professional 
reasons.  The  fact  that  other  young  men 
about  the  age  of  Rodby  went  to  defendant's 
room  at  his  invitation,  for  the  purpose  of 
committing  like  offenses,  indicates  to  some 
extent  the  motive  that  might  have  induced 
him  to  so  frequently  be  in  company  with 
a  person  with  whom  a  man  in  his  position 
in  life  would  not  ordinarily  associate.  For 
this  purpose  the  evidence  was  admissible 
under  the  authorities  already  cited.  It 
cannot  be  denied  that  the  admission  of  the 
evidence  told  strongly  against  the  defend- 
ant, not  only  in  the  particulars  already 
mentioned,  but  because  it  corroborated  the 
testimony  of  Rodby  as  to  the  fact  that 
defendant,  apparently  as  an  inducement  to 
him  to  submit  to  the  act,  told  him  that  he 
committed  the  same  act  with  other  persons. 
It  strengthened  the  case  of  the  state  as 
to  the  solicitation  by  making  it  clear  that 
the  defendant  actually  had  solicited  other 
persons,  and  that  they  had  yielded  to  his 
solicitations.  There  is  no  error  shown  in 
the  record,  and  the  judgment  should  be 
affirmed. 

Eakln,  J.,  concurs  in  this  dissent. 


ALABAMA    SUPRE]lf£   COURT. 

LEVI    MILBRA,    Admr.,    etc.,    of    Edward 
Milbra,  Deceased,  Appt., 

V. 

SLOSS-SHEFFIELD  STEEL  &  IRON 
COMPANY. 

(—  Ala.  — ,  62  So.  176.) 

Pleading   ^   variance   ^   pendency   of 
action. 

1.  A  plea  of  former  action  pending  in 
favor  01  Albert  Milbra,  administrator  of 
Edward  Milbra,  deceased,  is  not  supported 
by  a  record  showing  an  action  in  favor  of 
Albert  Milburn,  administrator  of  Edward 
Milburn,  deceased,  even  though  it  is  at- 
tempted to  show  by  parol  that  the  parties 
arc  in  fact  the  same. 

^ote.  ^  Effect  of  tnianaming  estate  in 
granting  letters. 

Where  a  court  acts  without  jurisdiction, 
as  where  it  admits  to  probate  the  will  of 
a  living  person,  or  issues  letters  of  ad- 
ministration when  decedent  had  left  a  will, 
the  letters  issued  in  either  case  are  ipso 
facto  void,  but  if  the  court  has  jurisdic- 
tion, but  the  proceeding  is  irregular,  de- 
fective, etc.,  the  letters  are  merely  voidable. 
S(»o  note  to  Belton  v.  Summer,  21  L.Rj^. 
146. 

The  court  in  Milbra  v.  SLOSS-SHEFFnxD 
Steel  &  I.  Co.  holds  that  a  petitioner  "can 
no  more  bring  within  the  grasp  of  the  court, 
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Xame  *  idem  sonans. 

2.  The  names  "Milbra"  and  "Milburn" 
are  not  idem  sonans. 

Jadgmeiit  ^  appointment  of  adminis- 
trator —  second  appointment  ^  col- 
lateral attack. 

3.  A  probate  court  which  has  appointed 
an  administrator  for  an  estate  as  that  of 
a  person  designated  by  the  wrong  name  may 
ignore  such  appointment  and  appoint  an- 
other administrator  for  the  ^tate  under 
the  proper  name,  without  subjecting  its 
action  to  collateral  attack. 

(April  23,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Birmingham  dis- 
missing a  suit  because  of  former  action 
pending,  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  which  was 
alleged  to  hav<}  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harsh,  Beddow,  &  Fltts,  for 
appellant : 

The  records  of  the  probate  court  show'ing 


the  appointment  of  Albert  Milbra  to  be  ad- 
ministrator of  the  estate  of  Edward  Milbra, 
deceased,  cannot  be  collaterally  impeached. 

Henley  v.  Johnston,  134  Ala.  649,  92  Am. 
St.  Rep.  48,  32  So.  1009;  Jones,  Ev.  §  37. 

Milbra  and  Milburn  are  not  idem  sonans. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  313. 

That  record  which  speaks  the  truth,  and 
describes  correctly  the  deceased  and  the 
estate  involved  in  the  collateral  suit,  would 
be  presumed  to  confer  the  only  authority  to 
administer  the  estate  so  correctly  described 
therein. 

Perry  v.  King,  117  Ala.  536,  23  So.  783; 
Massey  v.  Smith,  73  Ala.  173;  Patterson  v. 
Burnett,  6  Ala.  844;  Deslonde  v.  Darrington, 
29  Ala.  92;  23  Cyc.  1061;  17  Cyc.  572,  673. 

Messrs.  P.  P.  Waldrop  and  J.  A.  Simp- 
son, with  Messrs.  Tillman,  Bradley,  Sp 
Morrow  and  L.  C.  Leadbeater,  for  ap- 
pellee : 

Parol  evidence  is  admissible  to  identify 
a  party  to  a  record,  or  a  person  referred 
to  in  an  instrument  of  writing. 

Tarleton  v.  Johnson,  26  Ala.  300,  60  Am. 
Dec.  615;  Moseley  v.  Martin,  37  Ala.  216; 


nor  has  the  court  any  more  power  to  under- 
take, the  administration  of  the  estate  of 
John  Doe  on  a  petition  for  the  administra- 
tion of  the  estate  of  Richard  Roe,  than 
they  have  a  right  and  power  to  administer 
the  estate  of  a  living  person,"  conceding,  of 
course,  that  John  Doe  had  never  been  at 
any  time  called  Richard  Roe,  except  in  the 
petition  and  lettars  issued  thereon.  There 
are  no  other  cases  within  the  scope  of  this 
note  in  which  the  facts  were  such  as  to 
require  the  court  to  pass  upon  this  juris- 
dictional question. 

The  holding  in  Ellis  v.  State,  3  Tex.  Civ. 
App.  170,  21  S.  W.  66,  24  S.  W.  660,  was 
somewhat  similar.  Here,  judgment  had 
been  entered  upon  a  petition  seeking  the 
escheat  of  land  belonging  to  the  estate  of 
'Thomas  Stephens,  deceased,"  and  the  cita- 
tion called  upon  all  persons  interested  in 
the  estate  of  "Thomas  Stephenson."  It 
was  held  that  the  question  was  one  that 
went  to  the  jurisdiction  of  the  court,  and 
therefore  it  could  be  raised  for  the  first 
time  on  the  appeal,  and  the  judgment  was 
reversed.  But  here  the  defect  was  in  the 
order  and  notice,  and  apparently  not  in  the 
petition.  Generally,  as  to  effect  of  sum- 
mons or  notice  to  persons  by  wrong  initial, 
see  notes  to  Illinois  C.  R.  Co.  v.  Hasen- 
winkle,  15  L.R.A.(N.S.)  129,  and  White  v. 
Himmelberger-Harrison  Lumber  Co.  42 
L.R.A.(N.S.)  151.  As  to  the  rule  when  the 
service  is  by  publication,  see  note  to  But- 
ler V.  Smith,  28  L.R.A.(N.S.)   436. 

The  facts  in  the  few  cases  within  the 
scope  of  this  note  are  such  that  they  neither 
support  nor  oppose  the  holding  on  the  ques- 
tion of  jurisdiction.  Thus,  there  are  a 
few  cases  where  the  person  was  known  by 
the  name  used  as  well  as  by  another  name. 
The  question  thus  presented  is  one  of  ide^- 
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tification.  Sporza  v.  German  Sav.  Bank, 
119  App.  Div.  172,  104  N.  Y.  Supp.  260; 
Poillon  V.  Louisville  R.  Co.  140  Ky.  707, 
131  S.  W.  996;  Ketland  v.  Lebering,  2 
Wash.  C.  C.  201,  Fed.  Cas.  No.  7,744. 

Where  a  person  is  known  by  three  differ- 
ent names,  and  a  petition  is  presented  in 
one  of  the  names  upon  which  the  court  ap- 
points a  committee  in  lunacy  for  such 
person's  estate,  using  the  same  name  in 
making  the  order,  there  is  not  a  jurisdic- 
tional defect,  so  that,  upon  application  and 
a  proper  showing,  the  court  may  amend  the 
order  so  as  to  show  that  the  three  different 
names  describe  the  same  person.  Sporza  v. 
German   Sav.   Bank,  supra. 

In  Poillon  v.  Louisville  R.  Co.  140  Ky. 
707,  131  S.  W.  996,  the  administrator,  m 
bringing  an  8u;tion  for  damages  based  upon 
defendant's  negligence  in  causing  the  death 
of  plaintiff's  intestate,  who  was  an  em- 
ployee of  the  defendant,  used  the  name 
as  designated  in  the  letters,  alleging  that 
it  was  correct,  and  that  defendant  knew 
him  by  another  name.  It  was  held 
that,  since  defendant  did  not  deny  the 
identity  of  the  person  for  whose  death 
the  action  had  been  brought,  but  sim- 
ply denied  knowledge  as  to  whether  or  not 
he  had  been  called  by  the  name  in  which 
suit  had  been  brought,  there  was  no  issue 
as  to  name,  and  that  judgment  should  be 
entered  in  the  name  in  which  suit  had  been 
brought,  adding  the  other  name  as  alias. 

Where  it  appeared  that  there  had  been 
a  man  called  "John  Lebrun"  or  "John  Le- 
bring"  on  board  a  certain  vessel  as  a 
mariner,  to  whom  wages  were  due,  and 
that  there  had  not  been  anyone  on 
board  the  vessel  whose  name  was  "John 
Lebering"  it  was  held  in  Ketland  v. 
Lebering,  supra,  that  the  wages  due  ^hpuld 
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Taylor  v.  Strickland,  37  Ala.  642;  Lamar 
V.  Minter,  13  Ala.  31;  Boyd  v.  Gilchrist, 
16  Ala.  849;  Brown  v.  Johnson,  42  Ala. 
208;  Loveman  v.  Birmingham  R.  Light  & 
P.  Co.  149  Ala.  516,  43  So.  411;  Poillon  v. 
Louisville  R.  Co.  140  Ky.  707,  131  S.  W. 
996;  Taylor  y.  McCowen,  154  Cal.  798,  99 
Pac.  351;  Mobile  &  M.  R.  Co.  v.  Yeates, 
67  Ala.  164;  Haines  v.  West,  —  Tex.  Civ. 
App.  — ,  102  S.  W.  436,  101  Tex.  226,  130 
Am.  St.  Rep.  839,  105  S.  W.  1118;  Freeman, 
Judgm.  §  175;  Ward  v.  Clendenning,  245 
111.  206,  91  N.  E.  1028;  Lamberton  v.  Dins- 
more,  75  N.  H.  674,  78  Atl.  620;  Bailey  v. 
Crittenden,  —  Tex.  Civ.  App.  — ,  44  S.  W. 
404;  Garwood  v.  Garwood,  29  Cal.  514; 
Bennitt  v.  Wilmington  Star  Min.  Co.  119 
111.  9,  7  N.  E.  498;  Morris  v.  State,  101 
Ind.  560,  1  N.  E.  70;  Shirley  v.  Fearne, 
33  Miss.  653,  69  Am.  Dec.  375;  Stone  v. 
Powell,  5  Mo.  435;  New  York  v.  Ryan,  7 
Daly,  436;  Riley  v.  Gourley,  9  Conn.  154; 
Simpson  v.  Dix,  131  Mass.  179 ;  Graham  v. 
Bates,  —  Tenn.  — ,  45  S.  W.  465;  Crafts 
V.  Sikes,  4  Gray,  194,  64  Am.  Dec.  62;  Mc- 


Laughlin V.  Wilks,  42  Mich.  653,  4  N.  W. 
268. 

The  probate  court  is  a  court  of  general 
jurisdiction  in  the  granting  of  letters  of 
administration,  and  an  error  in  name  is  at 
most  a  mere  irregularity. 

Morring  v.  Tipton,  126  Ala.  350,  28  So. 
562. 

An  irregularity  after  jurisdiction  has  at- 
tached can  be  amended  at  any  time. 

Ibid.;  Whorley  v.  Memphis  &  C.  R.  Co. 
72  Ala.  20. 

When  the  probate  court  has  granted 
letters  on  an  estate,  though  the  grant  is 
voidable,  it  is  without  jurisdiction  to  make 
a  second  grant  until  the  first  has  been  re- 
voked, and  a  second  grant  is  null  and  void, 
and  the  invalidity  can  be  exposed  in  a  col- 
lateral attack. 

Coltart  V.  Allen,  40  Ala.  155,  88  Am. 
Dec.  757;  Hicky  v.  Stallworth,  143  Ala. 
535,  111  Am.  St.  Rep.  57,  39  So.  267,  5 
Ann.  Cas.  496;  Allen  v.  Kellam,  69  Ala. 
442;  Matthews  v.  Douthitt,  27  Ala.  273,  62 
Am.  Dec.  765;  Gray  v.  Cruise,  36  Ala.  559; 
Morgan  v.  Casey,  73  Ala.  222. 


be  paid  to  one  who  held  letters  of  adminis- 
tration on  the  estate  of  "John  Lebering." 
On  the  trial  it  was  not  proved  that  John 
Lebering  was  dead,  but  the  court  held  that 
the  letters  of  administration  gave  rise  to 
the  presumption  of  his  death. 

An  application  for  letters  of  adminis- 
tration on  the  estate  of  "Morris  Zerwinski," 
on  the  ground  that  the  widow,  who  had  the 
prior  right,  had  made  no  application,  will 
be  refused  where  the  widow  appears  and 
shows  that  she  had  obtained  letters  for  the 
estate  of  the  same  person  under  the  name 
of  "Morris  Siriski."  Re  Zerwinski,  51 
Misc.  661,  102  N.  Y.  Supp.  203. 

And  in  the  cases  cited,  infra,  there  was 
the  «nixed  question  of  identity  and  idem 
sonans.  As  to  the  doctrine  of  idem  sonans 
generally,  see  note  to  Veasey  v.  Brigman, 
13  L.R.A.  541,  and  as  to  the  application  of 
that  doctrine  to  interchange  of  "d"  and 
"t,"  see  note  to  Napa  Stsube  Hospital  v. 
Dasso,  18  L.R.A.(N.S.)  643.  The  scope 
of  this  note  does  not  include  the  doctrine 
of  idem  sonans f  since  the  subject  of  the 
note  presupposes  that  the  name  used  is 
wholly  different  from  the  correct  name,  but 
the  following  cases  suffice  to  show  that  in- 
correct spelling  of  the  name  in  letters  of 
administration  is  subject  to  the  same  gen- 
eral test  that  would  be  applied  to  mis- 
spelled names  in  other  legal  documents: 

Letters  of  administration  upon  the  es- 
tate of  C.  L.  Cahill,  issued  to  J.  H.  Grif- 
fin are  admissible  in  a  suit  brought  by  J. 
H.  Griffin,  administrator  of  C.  Cahill,  de- 
ceased, to  recover  damages  for  the  death 
of  C.  Cahill,  since  the  insertion  or  omission 
of  the  decedent's  middle  initial  makes  no 
difference  if  his  identity  is  certain.  Ala- 
bama Steel  &  Wire  Co.  v.  Griffin,  149  Ala. 
423,  42  So.  1034. 
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And  in  Loveman  v.  Birmingham,  R.  Light 
&  P.  Co.  149  Ala.  515,  43  So.  411,  in  an  ac- 
tion by  the  administrator  d.  h,  n.  for  dam- 
ages on  the  death  of  "Laurine  Schuler,"  a 
release  by  the  administratrix  in  chief,  re- 
leasing the  defendant  from  all  damages  for 
negligence  in  causing  the  death  of  "Laurine 
Schulem,"  is  a  complete  bar  to  the  action. 
The  court  said  that  the^  real  question  in- 
volved was  not  that  of' idem  sonans,  but 
was  a  question  of  identity  of  the  person, 
and  that  under  the  evidence  there  could  be 
no  doubt  that  the  decedent  named  in  the 
release  was  the  identical  person  named  in 
the  letters  of  administration  and  in  the 
complaint. 

Partition  proceedings  by  the  heirs  of 
"Valentine  Schuetz,"  of  land  the  title  of 
which  was  in  "Falladine  Schutz,"  give 
good  title  to  the  land.  The  court,  in  Knick- 
erbocker Ice  Co.  V.  Surprise,  —  Ind.  App. 
— ,  97  N.  E.  367,  held  that  the  names  were 
idem  sonans. 

But  in  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
V.  Pierce,  34  Ind.  App.  188,  72  N.  E.  604, 
there  was  held  to  be  a  fatal  variance  be- 
tween the  caption  in  a  suit  in  the  name 
of  "Elizabeth  Peirce,  administratrix  of  the 
estate  of  Ferdinand  N.  Armstrong,  de- 
ceased," and  a  complaint  alleging  that  de- 
fendant's negligence  caused  the  death  of 
"Fernando  W.  Armstrong,"  notwithstand^ 
ing  the  fact  that  the  complainant  also  al- 
leged that  "Fernando  W.  Armstrong"  was 
her  husband.  The  court  held  that  "Ferdi- 
nand" and  "Fernando"  are  not  idem  sonans, 
and  that,  while  a  middle  letter  may  be 
omitted,  vet  the  use  of  a  wrong  one  ia 
fatal.  The  report  does  not  disclose  the 
name  in  the  letters,  but  presumably  they 
contained  the  same  name  as  used  in  the 
caption,  J,  W.  M, 
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A  difference  in  name  is  merely  prima 
facie  evidence  of  a  difference  in  person. 

Fowler  v.  Stebbins,  69  C.  C.  A.  209,  136 
Fed.  365;  Brum  v.  Ivins,  154  Cal.  17,  129 
Am.  St.  Rep.  137,  96  Pac.  876. 

Sayre,  J.,  delivered  the  opinion  of  the 
eoiirt: 

Appellee,  being  sued,  pleaded  at  the  same 
time  a  plea  in  abatement  and  pleas  in  bar 
of  the  suit,  and  the  issues  so  raised  were 
submitted  together  to  a  jury.  More  conven- 
iently, perhaps,  the  two  classes  of  pleas 
eould  have  been  determined  separately;  the 
plea  in  abatement  being  tried  first  in  order. 
It  was  not  impossible,  however,  to  try  the 
ease  on  all  pleas  at  once;  but  in  that  case 
the  jury  should  have  been  instructed,  in  the 
event  of  a  finding  for  defendant,  to  indicate 
by  their  verdict  the  issue  on  which  they  so 
found,  for  so  only  could  the  exact  meaning 
and  effect  of  such  finding  be  determined  and 
made  to  appear.  As  it  is,  we  are  unable  to 
gay  whether  the  resultant  judgment  was  in- 
tended to  determine  and  conclude  the  merits 
of  the  asserted  cause  of  action,  or  only  the 
disability  of  the  plaintiff  to  maintain  the 
particular  suit;  but  no  objection  to  this 
feature  of  the  procedure  was  taken,  no  sug- 
gestion made  that  the  plea  in  abatement 
had  been  waived  by  the  filing  of  the  pleas 
in  bar,  no  effort  made  to 'have  the  verdict 
discriminate  between  the  issues  submitted, 
and  the  court  below  tried  the  issues  of  law 
and  fact  as  the  parties  presented  them.  We 
must  now  proceed  in  the  same  way. 

Plaintiff  (appellant)  sought  to  recover 
damages  for  the  alleged  wrongful  death  of 
his  intestate,  those  counts  which  were  per- 
mitted to  go  to  the  jury  under  the  evidence 
proceeding  under  the  homicide  act,  §  2486 
of  the  Code.  In  abatement  of  the  suit,  de- 
fendant pleaded  that  there  was  then  pending 
another  suit  between  the  identical  parties, 
<m  the  identical  cause  of  action.  There  was 
also  plea  of  ne  ungues  administrator.  This, 
though  a  plea  in  bar,  went  only  to  plain- 
tiff's right  to  maintain  the  suit.  It  did  not 
deny  deliction  on  the  part  of  defendant. 
On  these  pleas,  as  well  as  on  pleas  in  de- 
nial of  defendant's  wrong  and  pleas  of  con- 
tributory negligence,  issue  was  joined  and 
the  case  tried. 

On  a  formex  appeal  in  this  case  the  plea 
in  abatement  was  held  good.  Sloss-Shef- 
field  Steel  &  I.  Co.  v.  Milbra,  173  Ala.  658, 
55  So.  890.  To  the  same  effect  we  may  cite 
Perkins  v.  Moore,  16  Ala.  17.  The  facts  up- 
on which  this  plea  and  the  plea  of  ne  un- 
gues administrator  rested,  and  out  of  which 
the  chief  difficulty  of  this  case  has  arisen, 
were  these:  Albert  Milbra,  a  brother  oi 
plaintiff  administrator,  first  took  steps  to 
have  himself  appointed  administrator  of 
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the  estate  of  his  father,  Edward  Milbra,  for 
the  purpose  of  bringing  suit  against  de- 
fendant on  account  of  the  death  of  deceased. 
The  testimony  tended  to  show  that,  through 
inadvertence  or  misunderstanding  of  the  at- 
torney to  whom  he  went,  a  petition  was  filed 
on  behalf  of  Albert  Milbum  for  letters  of 
administration  on  the  estate  of  Edward 
Milburn,  deceased,  and  letters  were  so  issued 
designating  the  administrator  and  Hhe  de- 
ceased exactly  as  they  were  designated  in 
the  petition.  Likewise  a  suit  was  brought 
in  which  plaintiff  described  himself  as  Al- 
bert Milburn,  administrator  of  the  estate  of 
Edward  Milburn,  deceased.  That  was  the 
pending  suit  to  which  defendant  referred 
in  its  plea  in  abatement,  while  the  theory 
of  the  plea  of  ne  ungues  administrator  was 
that  the  prior  issue  of  letters  to  Albert 
Milburn^  as  administrator  of  the  estate  of 
Edward  Milbum,  rendered  the  subsequent 
letters  to  plaintiff,  Levi  Milbra,  as  admin- 
istrator of  the  estate  of  Edward  Milbra, 
null  and  void.  To  establish  these  pleas  de- 
fendant was  allowed  to  prove  by  parol  that 
the  letters  to  Albert  Milburn  were  intended 
for  Albert  Milbra,  and  permitted  the  jury 
to  find  that  these  letters  authorized  an  ad- 
ministration of  the  estate  of  Edward  Milbra, 
deceased.  It  may  be  observed,  however,  that 
the  testimony  offered  tended  only  to  show 
the  attorney's  mistake.  There  was  no  evi- 
dence to  the  effect  that  any  of  the  Milbras 
were  known  or  called  by  the  name  of  Mil- 
burn,  if  that  be  of  any  consequence  in  this 
case,  nor  any  that  there  was  error,  clerical 
or  otherwise,  in  the  probate  record. 

If  defendant,  instead  of  putting  its  plea 
in  abatement  into  the  form  of  mere  con- 
clusions, had  pleaded  the  record  of  the  al- 
leged pending  suit  as  it  was  without  more, — 
Prout  patet  per  recordum,  as  the  old  books 
put  it, — it  is  manifest  that  on  demurrer  the 
plea  would  have  been  held  bad.  For  Milbra 
and  Milburn  are  not  idem  sona^M,  and  pri- 
ma facie  they  des<iribe  different  persons. 
Defendant  pleaded  a  record  according  to'its 
supposed  legal  effect;  but  between  the  plea 
and  the  proof  of  it,  there  was  a  material 
and  fatal  variance  which  the  testimony  of- 
fered was  incompetent  to  explain  away. 

"The  record  imports  absolute  and  com- 
plete verity.  It  is  neither  to  be  increased 
nor  diminished  by  any  averment  out  of  or 
beyond  the  record.  It  is  to  the  record,  as 
the  law  and  the  testimony  upon  which  the 
pleader  refers  his  claim."  Dimick  ▼. 
Brooks,  21  Vt.  678.  And  the  rule  is  that 
what  ought  to  be  of  record  must  be  proved 
by  the  record.  Munday  v.  Vail,  34  N.  J.  L. 
418;  Mondel  v.  Steel,  8  Mees.  &  W.  858, 
1  Dowl.  N.  S.  1,  10  L.  J.  Exch.  N.  S.  426. 
But  while  the  record  cannot  be  contradicted 
or  enlarged,  consistently  with  it,  and  within 
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it,  the  parties  and  subject-matter  may  be 
identified.  Tarleton  v.  Johnson,  25  Ala. 
300,  60  Am.  Dec.  516.  A  number  of  our 
cases  to  the  same  general  effect  are  cited 
by  counsel  for  appellee  on  their  brief. 

The  question  then  is.  How  far,  within  the 
principles  laid  down  in  the  cases  referred 
to,  may  the  defendant  go  in  its  effort  to 
eke  out  by  parol  a  record  which  on  its 
face  ^oes  not  purport  to  deny  plaintiff's 
authority  to  sue,  in  order  to  destroy  the 
effect  of  another  record  regular  on  its  face, 
and  in  perfect  accord  with  the  facts,  grant- 
ing that  authority  to  plaintiff?  This,  in  a 
certain  aspect,  is  a  question  of  due  process 
in  the  probate  court.  It  involves  largely 
more  than  those  considerations  of  policy 
advanced  by  the  abatement  plea,  which 
would  protect  defendants  against  vexatious 
multiplicity  of  suits,  though  the  two  prop- 
ositions may  come  at  last  to  the  same  prac- 
tical result,  for  the  policy  of  the  abatement 
plea  does  not  obtain  unless  the  judgment 
rendered  in  the  first  action  would  conclude 
the  parties  and  operate  as  a  bar  to  the  sec- 
ond. The  legal  effect  of  the  plea  was,  at 
least  the  court  on  demurrer  interpreted  the 
plea  as  meaning,  that  plaintiff,  to  wit,  Levi 
Milbra,  as  administrator  of  the  estate  of 
Edward  Milbra,  deceased,  had  a  suit  pend- 
ing; but  the  proof  was  only  that  Albert 
Milburn,  as  administrator  of  Edward  Mil- 
burn,  deceased,  had  a  suit  pending.  The  de- 
fect in  the  situation  thus  disclosed  could  not 
be  cured  to  meet  defendant's  purpose  by  as- 
suming that,  on  the  trial  of  Albert  Milburn's 
suit,  he  might  amend  by  alleging  and. prov- 
ing that  his  own  and  his  decedent's  true 
name  was  Milbra.  That  would  still  leave 
defendant's  plea  in  abatement  wholly  un- 
supported in  its  averment  of  the  identity  of 
the  plaintiffs  in  the  two  actions. 

Defendant's  plea  of  tie  trnques  adminiatra- 
tor  asserted  its  more  essential  right  to  be 
held  answerable  only  to  that  plaintiff  who 
had  lawful  authority  to  sue.  Authorities 
cited  by  appellee  are  ample  to  show  that 
when  the  probate  court  has  granted  letters 
of  administration  on  the  estate  of  a  dece- 
dent, though  the  grant  be  voidable,  it  is 
without  jurisdiction  to  make  a  second  grant 
until  the  first  has  been  revoked,  and  a  sec- 
ond grant  is  null  and  void,  and  its  invalidi- 
ty may  be  exposed  on  collateral  attack.  But 
if  its  first  effort  is  wholly  ineffectual,  then 
the  court  may  ignore  that  effort  and  its  rec- 
ord, and  proceed  to  assert  its  jurisdiction 
and  to  appoint  an  administrator,  and  that, 
in  our  judgment,  is  what  the  probate  court 
properly  did  in  this  case. 

Jurisdiction  attaches  to  persons,  to 
thin<r8,  to  facts,  not  to  mere  words,  and  an 
error  in  name  is  nothing  where  there  is 
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certainty  as  to  the  thing;  but  names  ar? 
necessary  to  due  process,  and  to  the  sense 
and  effect  of  those  records  which  the  courts 
are  bound  to  keep.  Jurisdiction  must  not 
be  usurped;  it  must  not  be  taken  of  a  mat- 
ter not  presented  or  described.  Proceedings 
omitting  the  names  of  persons  and  the  de- 
scription of  things  to  be  dealt  with  would  be 
absurd.  2  Hughes,  Proc.  612,  697,  1021, 
1053.  As  real  parties  and  a  real  subject- 
matter  are  essential  to  jurisdiction,  so  cer- 
tainty in  their  designation  in  the  pleadings, 
which  go  in  material  part  to  make  up  the 
record,  is  essential.  A  person  may  adopt 
what  name  he  pleases,  and  if  he  deals  with 
others,  or  goes  to  court  in  a  name,  no  mat- 
ter what,  no  harm  is  done.  No  one  with 
whom  he  deals  or  litigates  can  complain; 
hence,  the  rule  that  the  real  party  directing 
and  controlling  litigation  may  be  shown  by 
oral  proof.  But  no  one  can  impose  arbi- 
trary, untrue,  and  unknown  descriptions  on 
another  person  or  thing.  The  estate  of  a 
decedent  is  a  definite  thing  upon  which  the 
probate  court  acts,  without  notice  to  per- 
sons, by  taking  jurisdiction  for  administra- 
tion. The  security  of  titles  and  the  protec- 
tion of  purchasers  at  administration  sales 
make  it  necessary  that  estates  be  known  and 
designated  by  the  name  of  the  deceased 
owner.  A  petitioner  for  letters  of  adminis- 
tration may  call*  himself  what  he  pleases, 
so  long  as  he  does  not  offend  the  court  by 
fictitious  pleading,  but  he  can  no  more  .brinpc 
within  the  grasp  of  the  court,  nor  has  the 
court  any  more  power  to  undertake,  the  ad- 
ministration of  the  estate  of  John  Doe  on  a 
petition  for  the  administration  of  the  estate 
of  Richard  Roe,  than  they  have  a  right  and 
power  to  administer  the  estate  of  a  living 
person.  Now,  here,  Milbra  and  Milburn  are 
almost  as  far  apart  as  John  Doe  and  Rich- 
ard Roe.  There  was  no  testimony  that  the 
decedent  was  ever  known  or  called  by  the 
name  of  Milburn  except  on  the  occasion  of 
the  application  for  letters  of  administra- 
tion on  his  estate.  There  was  no  mistake, 
clerical  or  otherwise,  on  the  part  of  the 
probate  court.  The  record  was  made  to 
correspond  precisely  with  the  petition  by 
which  the  court's  jurisdiction  was  invoked. 
If  the  probate  court  had  subsequently  dealt 
with  the  estate  of  Milbra  in  the  record  en- 
titled "The  Estate  of  Milburn,"  the  parties 
interested  in  the  estate  of  Milbra  being  pre- 
sent, a  different  question  would  be  present- 
ed. Perhaps  that  would  be  considered  a 
de  facto  administration.  Perhaps,  also,  if 
defendant  had  been  required  to  respond  in 
damages  to  Albert,  as  administrator,  for 
the  death  of  decedent,  it  might  have  relief 
somcwliere  and  somehow  against  a  second 
suit  by  Levi.    But  those  questions  have  not 
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arK-<»n.  Defendant's  only  right  at  this  time 
is  that  it  be  impleaded  by  a  plaintiff  with 
autlioritv  to  hind  the  estate.  Plaintiff  in 
this  case  shows  an  authority  of  unimpeach- 
able authenticity  and  regular  on  its  face, 
whereas  defendant's  effort  is  not  to  explain 
who  it  is  that  is  managing  the  first  suit, 
for  it  may  be  conceded  that  Albert  Milbra 
is  doing  that,  but  to  enlarge  the  meaning  of 
the  probate  record  upon  which  Albert  re- 
lies for  authority,  by  showing  that  a  grant 
of  letters  to  administer  the  estate  of  Mil- 
bam  concluded  the  court  against  a  grant 
of  letters  to  administer  the  estate  of  Mil- 
bra. 

The  court  of  probate  is  a  court  of  general 
jurisdiction  in  the  matter  of  granting  letters 
of  administration.  All  intendments  must  be 
indulged  in  favor  of  its  records.  Here  the 
court  in  both  instances  was  dealing  with 
its  own  record,  and  must  be  presumed  to 
hare  been  informed  of  the  facts.  The  facts 
authorized  a  finding  that  its  first  effort 
had  been  abortive;  and,  with  the  view  of 
sustaining  the  second  grant  of  administra- 
tion, when  collaterally  assailed,  it  is  prop- 
er to  consider  the  action  of  the  court  as  a 
finding  that  the  first  grant  was  ineffectual 
for  the  reasons  we  have  stated,  and  that 
there  was  a  vacancy  in  the  administration 
of  the  estate  of  Milbra,  because  no  adminis- 
trator of  his  estate  had  been  appointed.  Or, 
if  the  validity  of  the  subsequent  proceeding 
eoald  not  be  otherwise  upheld,  we  would 
consider  the  record  as  having  been  amended 
so  as  to  show  a  finding  of  the  facts  as  they 
now  appear.  Ragland  v.  King,  37  Ala.  80; 
Cogburn  v.  McQueen,  46  Ala.  651;  Bean  v. 
Chapman,  62  Ala.  58;  Morgan  v.  Casey,  73 
Ala.  222.  An  examination  of  the  cases 
eited  by  appellee  will  show  that  inferen- 
tially  they  sustain  our  position.  According- 
ly, we  hold  on  the  case  presented  that  the 
letters  issued  out  of  the  probate  court  to 
pUintiff  in  this  action  were  not  impeachable 
eollaterally. .  It  follows  that  on  the  issues 
raised  by  the  plea  in  abatement  and  the 
plea  of  ne  ungues  adminietrator  plaintiff 
was  entitled  to  the  affirmative  charge. 

Other  questions  indicated  by  the  assign- 
ment of  errors  have  not  been  argued  by 
counsel  for  appellee,  and  it  would  probably 
aerve  no  useful  purpose  to  discuss  them  at 
this  time.  Because  the  trial  court  failed  to 
observe  the  principles  which  we  think  should 
have  controlled  its  action  in  respect  to  the 
questions  discussed,  the  judgment  will  be  re- 
versed. 

All  the  Justices  concur,  except  Dowdell, 
Ch.  J.,  not  sitting. 
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SCHOOL  DISTRICT  NO.  2  IN  BENT 

COUNTY.  * 

(—  Colo.   —,   131   Pac   398.) 

Settlement  —  mistake  —  setting  aside. 

The  settlement  of  an  account  for  a  less 
amount  than  was  due,  because  of  a  mutual 
mistake  as  to  the  state  of  the  account,  may 
be  set  aside  and  the  true  biilance  recov- 
ered. 

<  April  7,  1913.) 

F<^  RROR  to  the  District  Court  for  Bent 
Id  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  to  recover  a 
balance  alleged  to  be  due  on  the  contract 
price  of  a  schoolhouse  erected  by  plaintiff 
for  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  L.  Lubers,  for  plaintiff  in  error : 

A  mistake  of  fact  consists  in  an  uncon- 
scious ignorance  or  forgetfulness  of  a  fact, 
past  or  present,  material  to  tne  transac- 
tion, or  in  the  belief  of  the  present  exist- 
ence of  a  thing  material  to  the  transaction, 
which  does  not  exist,  or  in  the  past  exist- 
ence of  a  thing  which  has  not  existed. 

20  Am.  k  Eng.  Enc  Law,  807;  2  Pom. 
Eq.  Jur.  §  839. 

Note. '^  Mistake  as  to  sUUe  of  acoownt 
or  amount  due  as  ground  of  relief 
from  com^promise  agreement. 

As  to  conclusiveness  of  stated  or  settled 
account  containing  inaccuracy  or  error  in 
method  of  mathematical  calculation,  see 
note  to  Ripley  v.  Sage  Land  k  Improv.  Co. 
23  LJl.A.(N.S.)   787. 

Unless  a  mistake  of  fact  "constitutes  a 
material  ingredient  in  the  contract  of  the 
parties  and  disappoints  their  intention  bv 
a  mutual  error,"  or  "is  inconsistent  with 
good  faith  and  proceeds  from  a  violation  of 
the  obligations  which  are  imposed  by  law 
upon  the  conscience  of  either  party,"  it 
seems  to  be  no  ground  of  relief.    8  CyA  524. 

And,  accordingly,  as  said  in  Brooks  v. 
Hall,  36  Kan.  697,  14  Pac.  236:  "The 
rule  is,  if  two  parties  having,  or  supposing 
that  they  have,  claims  upon  each  other, 
agree  to  compromise  those  claims,  and  to 
come  to  a  general  settlement  of  the  matters 
in  dispute  between  them  without  resorting 
to  litigation,  and  they  act  with  good  faith, 
and  stand  upon  an  equal  footing,  and  have 
equal  means  of  knowledge  as  to  the  facts, 
the  compromise  is  binding.  It  is  not  enough 
to  set  aside  the  compromise,  that  one  of  the 
parties  may  have  been  in  error  as  to  his 
figures." 

So,  where  two  parties  have  effected  a 
compromise    and    settlement    without    any 
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A  contract  entered  into  because  of  mis- 
take as  to  an  essential  element  is  void. 

1  Page,  Contr.  §  71;  St.  Louis  Lager 
Beer  Bottling  Co.  v.  Colorado  Nat.  Bank, 
8  Colo.  70,  5  Pac.  803;  Teller  v.  Ferguson, 
24  Colo.  437,  51  Pac.  431;  Gutshall  v. 
Cooper,  37  Colo.  212,  6  L.R.A.(N.S.)  820, 
86  Pac.  125;  2  Pom.  Eq.  Jur.  §  863;  Colo- 
rado Fuel  &  Iron  Co.  ▼.  Chappell,  12  Colo. 
App.  385,  55  Pac.  606;  Lawler  v.  Jennings, 
18  Utah,  35,  55  Pac.  60;  Russell  &  Co.  v. 
Stevenson,  34  Wash.  166,  75  Pac.  627. 

If  one  party  has  overpaid  his  debt,  the 
courts  will  decree  repayment  of  such  ex- 
cess. 

Oould  V.  Emerson,  160  Mass.  438,  39  Am. 
St.  Rep.  501,  35  N.  E.  1065;  McCurdy  v. 
Breathitt,  5  T.  B.  Mon.  233,  17  Am.  Dec. 


65 ;  Conville  v.  Shook,  144  N.  Y.  686,  39  N. 
E.  406. 

Any  contract  entered  into  under  mistake 
as  to  the  amount  due  on  a  pre-existing  lia- 
bility, and  based  thereon,  may  l^  avoided 
for  such  mistake. 

Sweeny  v.  Bienville  Water  Supply  Co. 
121  Ala.  454,  25  So.  575;  C.  Aultman  &  Co. 
V.  Graham,  29  111.  App.  77 ;  Powell  v.  Plant, 
—  Miss.  — ,  23  So.  399;  Scott  v.  Hall, 
58  N.  J.  Eq.  42,  43  Atl.  50;  Emery  v. 
Royal,  117  Ind.  299,  20  N.  E.  150;  Reid 
V.  Beyle,  39  Kan.  559,  18  Pac.  614;  Mein- 
ecke  V.  Sweet,  106  Wis.  21,  81  N.  W.  986; 
Armijo  v.  Henry,  14  N.  M.  181,  25  L.R^. 
(N.S.)  275,  89  Pac.  305;  Fink  v.  Smith, 
170  Pa.  124,  50  Am.  St.  Rep.  750,  32  Atl. 
666;   Wilson  v.  Moriarty,  88  Cal.  207,  26 


mutual  mistake  or  fraud  or  unfairness, 
it  cannot  be  invalidated  and  set  aside 
merely  because  one  of  the  parties  made  a 
mistake  in  subtraction  at  the  time  of  the 
compromise,  and  acted  upon  the  resulting 
mistake  in  his  figures.    Ibid. 

And  a  contract  deliberately  made  in  full 
settlement  of  all  matters  between  the  par- 
ties, whereby  one  of  them  voluntarily  agreed 
to  solicit  insurance  for  the  other  until  his 
commissions  amounted  to  $2,000,  which  sum 
was  to  be  used  toward  reducing  the  in- 
debtedness of  the  first  party's  deceased 
father  to  the  second  party,  for  which  the 
former  was  not  legally  responsible,  cannot 
be  avoided  by  the  second  party,  three  years 
after  it  has  become  operative,  merely  on 
the  ground  that,  although  he  had  the  means 
at  hand  to  determine  accurately  the  con- 
dition of  the  account  between  the  parties, 
he  executed  the  contract  in  ignorance  of 
certain  facts  concerning  it,  and  under  a 
mistake  as  to  the  amount  due  to  him  from 
the  first  party.  Brevoort  v.  Partridge,  156 
Mich.  359,  120  N.  W.  803. 

Likewise,  where  the  parties  to  certain 
Ions-standing  and  loosely  kept  accounts, 
without  any  computation  by  either  of  them 
of  their  respective  claims,  agreed  to  a 
"jumping  settlement"  of  all  matters  be- 
tween them,  including  certain  notes  and 
other  matters  in  addition  to  the  accounts, 
and  gave,  each  to  the  other,  receipts  in  full 
of  all  demands  of  every  name  and  nature, 
one  of  ^he  parties  cannot,  three  years  later, 
and  after  the  death  of  the  other  party, 
avoid  the  effect  of  the  compromise  and  set- 
tlement, and  recover  a  further  amount,  by 
showing  that  at  the  time  of  the  settlemt-nt, 
there  was  a  mistake  upon  his  books  in  not 
carrying  forward  the  amount  of  one  page 
of  his  legder  and  adding  it  to  the  amount 
of  his  account,  which  mistake  was  discov- 
ered before  the  death  of  the  other  party, 
but  never  mentioned  to  him.  Blackmer  v. 
Wright,  12  Vt.  377. 

And  in  the  absence  of  fraud  or  mutual 
mistake,  a  compromise  and  settlement  in 
full  between  a  city  and  the  sureties  of  its 
defaulting  treasurer  cannot  be  avoided  by 
the  city  on  the  ground  that>  subsequently 
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to  the  settlement,  additional  deficits  of 
the  treasurer  have  been  discovered.  Per- 
kins V.  North  End  Bank,  17  Wash.  100. 
49  Pac.  241. 

Where  parties  have  joined  in  a  written 
contract  of  mutual  compromise  and  settle- 
ment on.  their  respective  demands  against 
each  other,  which  were  largely  unliquidated, 
although  one  of  them  was  acting  under  a 
mistake,  in  that  he  had  omitted  from  hia 
books  and  statements  a  large  payment  which 
he  had  made  to  the  other  party,  and  the 
latter  knowingly  took  advantage  of  this 
mistake,  a  court  of  equity  will  not  grant 
any  relief,  where,  notwithstanding  the  mis- 
take, the  party  making  it  was  at  fault, 
and  has  paid  no  more  than  he  should  have 
paid  in  settlement  of  the  whole  controversy, 
and  the  substantial  equities  of  the  parties 
require  no  repayment  to  him,  and  the  other 
party  would  not  have  been  led  to  consent 
to  any  better  settlement  than  he  did,  by 
knowledge  that  the  first  party  was  advised 
as  to  the  true  state  of  the  matter  as  to 
which  he  was  mistaken.  Armour  &  Co. 
V.  Renaker,  202  Fed.  901,  affirming  191 
Fed.  48. 

And  where,  in  the  settlement  of  a  dalm 
against  an  estate  upon  a 'note  given  by  the 
decedent,  the  holder  of  the  note  and  the 
beneficiaries  of  the  estate  both  acted  upon  a 
mutual  mistake  as  to  the  amount  due  upon 
the  note,  based  on  a  miscalculajbion  of  the 
holder,  and  the  beneficiaries  gave  a  new 
note  and  a  mortgage  for  an  amount  which 
all  parties  assumed  was  considerably  less 
than  the  amount  due  on  the  original  note, 
the  holder  assuming  to  remit  the  differ- 
ence in  the  compromise,  but  the  amount  of 
the  new  note  and  the  mortgage  was  in 
fact  more  than  the  amount  actually  due 
on  the  old  note,  failure  of  the  beneficiaries 
to  discover  which  fact  was  the  result  of 
gross  negligence  on  their  part, — ^they  cannot 
be  relieved  of  their  obligation,  but  the 
holder  may  enforce  the  mortgage  against 
them  for  the  amount  actually  due.  Otto 
V.  Long,  127  Cal.  471,  59  Pac.  '895. 

And  a  compromise  and  settlement  of  an 
open  account  cannot  be  avoided  on  the 
ground  of  a  mistake  in  the  written  memo- 
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Pac  85;'  Goraon  y.  Berson,  86  Gal.  433, 
26  Pac.  7. 

One  may  surcharge  by  alleging  and  prov- 
ing omiBsions  in  the  account,  or  may  fal- 
sify by  showing  error  in  some  of  the  items 
stated  in  it. 

Perkins  v.  Hart,  11  Wheat.  237,  6  L. 
ed.  463;  Gutshall  ▼.  Cooper,  37  Colo.  212, 

6  L.R.A.(N.S.)  820,  86  Pac.  125;  Colorado 
Fuel  ft  Iron  Co.  v.  Chappell,  12  Colo.  App. 
385,  55  Pac.  606;  Russell  &  Co.  v.  Steven- 
son, 34  Wash.  166,  75  Pac.  627;  Cross  v. 
Sacramento  Sav.  Bank,  66  Cal.  462,  6 
Pac  96;  21  Enc.  PI.  &  Pr.  210;  Rehill  v. 
McTagne,   114   Pa.   82,   60   Am.   Rep.  341, 

7  Atl.  224;  1  Am.  ft  Eng.  Enc.  Law,  460- 
464;  2  Pom.  Eq.  Jur.  §  871;  1  Story,  Eq. 
Jut.  S  527;  Carpenter  v.  Kent,  101  N.  Y. 


591,  5  N.  E.  787;  Conville  v.  Shook,  144 
N.  Y.  686,  39  N.  E.  405 ;  Gould  v.  Emerson, 
160  Mass.  438,  39  Am.  St.  Rep.  501,  35  N.  E. 
i065;  St.  Louis  Lager  Beer  Bottling  Go.  v. 
Colorado  Nat.  Bank,  8  Colo.  70,  5  Pac. 
800;  1  Enc.  PI.  &  Pr.  107;  14  Enc.  PI.  ft 
Pr.  39-45;  Sutherland,  PI.  ft  Pr.  §  5053; 
Gamble  v.  Knott,  40  Ga.  199;  Ward  v. 
Waterman,  85  Cal.  488,  24  Pac.  932; 
Fletcher,   Eq.  PI.  ft  Pr.   §   95,  p.   130. 

Mr.  Allen  M.  Ijambright,  for  defend- 
ant in  error: 

There  was  neither  mutual  mistake  nor 
mistake  at  all  by  the  evidence;  there  was 
an  unliquidated  matter  in  dispute,  a  new 
consideration  for  the  new  agreement,  and 
an  agreement  which  is  in  l^gal  effect  an 
agreement  under  seal. 


randum  in  which  the  negotiations  were 
conducted,  where  the  mistake  was  known 
to  and  acted  upon  by  the  attorneys  for 
both  of  the  parties  at  the  time  of  the  set- 
tlement, and  tiie  settlement  is  a  fair  one 
in  itself.  Peters  v.  Worrall,  32  Can.  S.  C. 
62. 

But  a  compromise  agreement  whereby 
the  conditional  vendor  of  goods  agrees  to 
transfer  the  goods  to  the  vendee,  after  de- 
fault, for  $525,  under  the  mistaken  belief 
that  only  $650  remains  due  and  unpaid  on 
them,  whereas,  in  fact,  the  sum  of  $950 
remains  due,  will  be  rescinded  and  set 
aside  in  equity  for  the  mistake,  where  the 
vendor  discovers  the  mistake  immediately 
and  renounces  the  agreement,  and  the  other 
party  has  not  acted  upon  it  to  such  an  ex- 
tent that  it  would  be  unjust  to  him  to  be 
coxnpelled  to  submit  to  the  rescission.  Scott 
V.  Hall,  58  N.  J.  Eq.  42,  43  Atl.  50. 

And  where  the  attorney  for  the  holder 
of  a  note,  through  an  inadvertent  error, 
stated  to  the  surety  of  the  maker  too  small 
an  amount  as  the  balance  due  on  the  note, 
and  offered  to  accept  the  amount  stated 
in  full  of  the  surety's  liability,  and  upon 
payment  of  such  amount  gave  the  surety 
a  receipt  in  full,  it  has  been  held  that  this 
does  not  preclude  the  holder  of  the  note 
from  recovering  from  the  surety  the  fur- 
ther balance  actually  due,  although  the 
offer  was  made  by  way  of  compromise  of  a 
disputed  claim,  and  the  surety  did  not 
know  of  the  error  or  expect  to  take  ad- 
vantage of  it,  but  accepted  the  attorney's 
offer  m  good  faith  as  a  compromise.  C. 
Aultman  ft  Co.  v.  Graham,  29  111.  App.  77. 

So,  where  an  account  has  been  compro- 
mised and  settled  under  a  mutual  mis- 
take as  to  one  item,  whereby  credit  has 
been  twice  given  for  one  payment,  but  the 
mistake  has  not  influenced  the  settlement 
of  the  other  items  of  the  account,  the  mis- 
take does  not  avoid  the  whole  settlement, 
but  the  amount  thus  erroneously  credited 
twice  mav  be  recovered  from  the  debtor. 
Russell  ft'  Co.  V.  Stevenson,  34  Wash.  166, 
75  Pac.  627. 

And  where  an  account  containing  two  or 
three  disputrd   items  has  been  settled  by  ^ 
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a  compromise,  and  thereafter  one  of  the 
parties  discovers  in  the  account  a  charge 
against  him  which  is  conceded  by  both 
parties  to  have  been  erroneous,  but  of  the 
error  in  which  neither  party  knew  at  the 
time  of  the  settlement,  the  first  party  is 
entitled  to  recover  the  amount  of  that 
charge  without  opening  the  account;  and 
in  the  absence  of  any  mistake  in  reference 
to  any  disputed  item,  which  could  have 
affected  the  settlement,  the  other  party  is 
not  entitled  to  have  the  whole  account 
opened.  Carpenter  v.  Kent,  101  N.  Y.  591, 
5  N.  E.  787. 

But  where,  in  the  compromise  and  settle- 
ment of  certain  mutual  demands,  largely 
unliquidated,  one  of  the  parties  by  mis- 
take omitted  from  his  books  and  the  state- 
ments rendered,  a  payment  which  he  had 
made  to  the  other  party,  he  cannot  sur- 
charge the  settlement  with  the  amount  of 
this  payment  and  recover  judgment  there- 
for, but,  at  most,  is  entitled  only  to  have 
the  settlement  vacated  and  the  parties  re- 
stored to  their  original  situation.  Armour 
ft  Co.  V.  Renaker,  supra. 

And  where  one  of  the  two  partners  of  an 
insolvent  firm,  having  commenced  a  suit 
to  dissolve  the  partnership  and  for  the  ap- 
pointment of  a  receiver,  agrees,  as  a  compro- 
mise, and  without  regard  to  the  amount  of 
the  liabilities,  for  the  purpose  of  avoiding 
a  sacrifice  of  the  good  will  of  the  busi- 
ness and  a  lessening  of  the  assets  bv  the  ex- 
penses of  a  receivership,  to  pay  to  the  other 
partner  a  certain  sum  for  all  his  interest 
in  the  property  and  good  will  of  the  busi- 
ness, and  to  assume  and  pay  all  the  in- 
debtedness of  the  firm,  the  mere  fact  that, 
in  arriving  at  the  agreement,  both  parties 
labored  undor  the  mistake  that  the  liabil- 
ities of  the  firm  were  about  $500  more  than 
they  really  were, — ^the  available  assets  still 
being  considerably  less  than  the  amount  of 
the  liabilities, — does  not  entitle  the  selling 
partner  to  recover  from  the  other  partner 
one  half  of  the  amount  of  the  error,  but  he 
is  entitled,  at  most,  only  to  a  rescission  of 
the  compromise  agreement  for  the  mutual 
mistake.  Meinecke  v.  Sweet,  106  Wis.  21, 
81  N.  W.  986.  A,  0.  W. 
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Chicago,  M.  &  St.  P.  R.  Co.  v.  CUrk, 
178  U.  «.  365,  44  L.  ed.  1106,  20  Sup.  Ct. 
Rep.  924;  1  Cyc.  336-340;  Storch  v.  Dew- 
ey, 57  Kan.  370,  46  Pac.  698;  Berdell  v. 
Bissell,  6  Colo.  165;  Guldager  v.  Rockwell, 
14  Colo.  459,  24  Pac.  556;  Harvey  v.  Den- 
ver &  R.  G.  R.  Co.  44  Colo.  258,  130  Am. 
St.  Rep.  120,  99  Pac.  31;  1  Am.  &  Eng. 
Enc.  Law,  99;  Rued  v.  Cooper,  119  Cal. 
463,   51   Pac.   704. 

Musser,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  object  of  this  proceeding  is  to  re- 
view the  action  of  the  district  court  in 
sustaining  a  general  demurrer  to  a  com- 
plaint filed  by  the  plaintiff  in  error,  and 
a  judgment  against  him  for  costs;  he  hav- 
ing elected  to  stand  on  the  complaint.  The 
complaint  alleged  that  the  plaintiff  had 
entered  into  a  contract  with  the  school 
district  to  erect  a  schoolhouse  for  $5,785, 
setting  out  the  contract;  that  the  plaintiff 
erected  the  schoolhouse,  and  thereafter,  on 
the  26th  day  of  May,  1910,  sent  to  the 
directors  a  statement  of  the  amount  due 
him,  wherein  he  stated  that  the  balance 
unpaid  on  the  contract  price  was  $2,285, 
and  there  was  due  him  for  extras  $100, 
and  for  damages  for  delay  of  removal  of 
the  old  building  and  material  $100,  mak- 
ing a  total  of  $2,485;  that  on  May  27th, 
believing  the  statement  rendered  and  sent 
by  him  to  be  true,  he  wrote  a  letter  to  the 
school  board  offering  to  accept  $2,300  in 
full,  providing  settlement  was  made  at 
once.  Then  comes  the  following  allega- 
tion: "That  on  the  4th  day  of  June,  A.  D. 
1910,  the  plaintiff  and  defendant  came  to 
an  accounting  and  settlement,  they  mutu- 
ally believing  the  statement  made  by  the 
plaintiff  to  the  defendant,  dated  the  26th 
day  of  May,  1910,  wherein  a  balance  of 
$2,285  was  shown  in  favor  of  the  plaintiff 
on  the  contract  price  for  the  said  building, 
to.  be  a  correct  statement  of  the  balance 
due,  and  both  parties,  acting  in  that  be- 
lief, thereupon  entered  into  a  written  set- 
tlement, which  is  in  words  and  figures  as 
follows:"  Then  follows  the  contract  of 
settlement,  wherein  it  was  recited  that  the 
plaintiff  and  the  school  district,  through 
its  board  of  directors,  entered  into  a  writ- 
ten agreement  for  the  erection  of  the  school 
building;  that  divers  sums  of  money  had 
been  paid  to  the  plaintiff  on  account  of  the 
contract;  that  divers  disputes  existed  be- 
tween the  parties,  the  board  claiming  that 
the  contract  had  not  been  kept  by  the 
plaintiff,  and  that  they  had  been  delayed 
in  the  use  of  the  building  and  thereby 
greatly  damaged,  and  that  they  became 
liable  for  architect's  charges,  time,  and 
expense,  and  had  been  otherwise  damaged; 
46  L.R.A.(N.S.) 


I  and  that  the  plaintiff  aUo  claimed  that  he 
had  been  delayed  with  his  work  by  the 
failure  of  the  board  to  remove  the  old 
schoolhouse,  and  furnish  cement  on  de- 
mand; that  the  plaintiff  had  offered  to 
compromise  the  differences  and  to  take 
and  accept  the  sum  of  $2,385  in  full  pay- 
ment, satisfaction,  and  discharge  of  all 
the  balance  due  on  account  of  the  amounts 
to  be  paid  under  the  said  contract,  and  all 
extras  and  damages  of  whatever  nature 
and  in  full  for  all  sums  due  him,  and  the 
district  had  accepted  the  compromise  of- 
fered. After  the  recital  of  these  matters, 
the  contract  stated  that,  in  consideration 
of  the  premises  and  of  $1  to  each  party  in 
hand  paid  by  the  other,  and  in  considera- 
tion of  the  payment  of  $2,385  to  the  plain- 
tiff, the  receipt  of  which  he  acknowledged, 
each  party  acknowledged  that  settlement 
in  full  had  been  made  of  all  amounts  due 
or  to  become  due  under  the  building  con- 
tract, or  any  extras  or  damages,  in  what- 
ever manner  arising  out  of  said  contract, 
and  of  all  damages  or  claims  held  by  said 
district  against  the  plaintiff  on  account  of 
any  delays,  damages,  or  default  in  any 
manner,  and  the  parties  released  and  dis- 
charged each  other  from  all  claims,  debts, 
or  liabilities  which  existed  between  them. 

The  complaint  then  alleged  that,  since 
the  settlement,  the  plaintiff  had  discovered 
error  and  false  credit  given  the  district,  of 
which  he  was  ignorant  at  the  time,  and 
that  the  statement  of  account  rendered  by 
him,  showing  a  balance  of  $2,285  unpaid 
him  on  the  contract  price,  was  error  and 
wrong;  that  the  balance  due  was  ,$3,285, 
and  set  forth  the  payments  made;  that  the 
error  arose  on  the  part  of  the  plaintiff 
through  the  fact  that  he  was  erecting  an- 
other school  house  for  district  No.  7,  and 
had  received  a  payment  from  that  district 
of  $3,500,  and,  through  inadvertence,  error, 
and  mistake,  mixed  the  accounts  of  the 
two  districts,  and  had  given  the  defendant 
district  a  credit  of  $3,500,  which  was 
$1,000  more  than  he  had  received  from  it, 
and  then  alleges:  'That  on  June  4,  1910, 
the  plaintiff,  believing  that  he  had  received 
from  the  defendant  the  sum  of  $3,500  on 
such  contract,  and  the  board  of  directors 
of  the  defendant  believing  that  they  had 
paid  such  sum  unto  the  plaintiff,  they  and 
each  of  them,  in  that  belief,  entered  into 
said  final  written  settlement  of  said  date; 
and  that  said  settlement  is  incorrect  in 
that  the  balance  therein  should  have  been 
$3,300  in  favor  of  the  plaintiff,  instead  of 
$2,300." 

The  complaint  then  goes  on  and  alleges 
that  as  soon  as  the  plaintiff  discovered  the 
error,  about  one  week  after  the  settlement, 
he  notified  one  of  the  directors  of  the  mis- 
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take  and  asked  that  it  be  corrected,  and 
that  the  defendant  pay  him  the  further 
sum  of  $1,000;  that  from  time  to  time 
thereafter  he  had  demanded  of  the  several 
directors  the  payment  of  said  sum,  and 
that  the  directors  refused  to  correct  the 
settlement  of  June  4th.  Plaintiff  prayed 
to  be  let  in  to  prove  the  error  in  stating 
the  account  and  in  the  settlement  of  June 
4th,  and  that  the  same  be  corrected,  and 
that  there  be  judgment  against  the  defend- 
ant for  $1,000,  with  interest. 

There  is  no  doubt  that  the  complaint 
alleges  that  the  settlement  of  June  4th,  evi- 
denced by  the  written  contract,  was  made 
upon  the  understanding  by  each  of  the 
parties  that  the  balance  due  on  the  con- 
tract price  was  $2,285,  and  that  it  alleges 
that  both  parties  were  mistaken  about  this, 
and  that  the  true  amount  unpaid  on  the 
contract  price  was  $3,285  instead  of  $2,285. 
So  that  it  appears  from  tne  complaint  that 
the  compromise  offer  made  by  the  plaintiff 
and  its  acceptance  by  the  defendant,  and 
the  written  agreement  of  settlement  of 
June  4th,  occurred  without  consideration 
by  either  of  the  parties  of  th'is  difference 
of  $1,000,  and  was  based  upon  mutual 
error  and  mistake.  There  can  be  no  ques- 
tion that  the  amount  unpaid  from  the  dis- 
trict to  the  plaintiff  on  the  contract  price 
was  an  essential  element  to  be  considered 
in  the  settlement  of  the  controversy  exist- 
ing between  them,  and  that  the  complaint 
alleges  that  there  was  a  mistake  made  as 
to  this  element.  In  Page  on  Contracts, 
vol.  1,  §  71,  it  is  said  that  it  is  substantial- 
ly unquestioned  that  the  general  rule  is 
that  a  contract  entered  into  because  of 
mistake  as  to  an  essential  element  is  void. 
Perhaps  it  is  better  to  say  that  the  gen- 
eral rule  is  that  a  contract  entered  into 
because  of  a  mistake  as  to  some  essential 
element  may  be  avoided  in  a  proper  ac- 
tion. If  the  plaintiff  made  his  offer  of 
compromise  under  the  mistaken  idea  that 
he  had  received  $3,500  from  the  district, 
when  he  had  received  but  $2,500,  and  the 
directors,  falling  into  the  same  error,-  or 
knowing  that  the  plaintiff  was  in  error, 
took  advantage  of  it,  accepted  the  compro- 
mise offer,  whereupon  the  contract  of  full 
settlement  was  made,  it  certainly  seems  that 
in  eqnity  and  good  conscience  the  plaintiff 
ought  to  be  relieved  from  such  a  contract, 
induced  by  such  an  error,  and  an  exami- 
nation of  the  authorities  shows  that  they 
are  practically  unanimous  in  saying  that 
Buch  a  mistake  will  vitiate  such  a  con- 
tract. In  Page  on  Contracts,  vol.  1,  §  72, 
it  is  said:  *'So  if  A  gives  his  note  to  B, 
thinking  that  there  is  a  balance  due  from 
him  to  6  for  which  such  note  is  given, 
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when  in  fact  nothing  is  due,  such  note  may 
be  avoided  as  to  B  or  an  indorsee  with 
notice.  Thus,  if  A  is  mistaken  as  to  the 
amount  of  his  indebtedness,  and  under 
such  mistake  gives  a  note  for  too  large 
an  amount,  equity  will  give  rescission  and 
cancel  the  note  on  payment  of  the  amount 
due,  and,  if  he  has  overpaid  his  debt,  will  de- 
cree repayment  of  such  excess.  A  similar 
rule  exists  where  one  by  mistake  assumes  a 
debt  due  him  to  be  smaller  than  it  in. 
.  .  .  So  if,  under  a  mistaken  belief 
that  no  credit  had  been  given  for  a  pay- 
ment which  had  been  made,  and  in  fact 
credited,  the  creditor  gives  a  receipt  in 
full  on  payment  of  less  than  the  real 
amount  due  in  pursuance  of  a  contract  set- 
tling the  account,  he  may  recover  such  dif- 
ference. Any  other  contract  entered  into 
under  mistake  as  to  the  amount  due  on  a 
pre-existing  liability  and  based  thereon 
may  be  avoided  for  such  mistake." 

In  St.  Louis  Lager  Beer  Bottling  Co.  ▼. 
Colorado  Nat.  Bank,  8  Colo.  70,  5  Pac. 
800,  it  is  said  that  an  account  stated  or 
settled  is  open  to  impeachment  for  mis- 
takes or  errors.  The  following  authorities, 
wherein  settlements  induced  by  or  made 
through  mistakes  as  to  essential  elements 
occurring  in  various  ways,  and  wherein 
such  settlements  were  set  aside  or  the  in- 
jured party  permitted  to  recover  the 
amount  lost  by  the  mistake,  support  the 
conclusion  that,  if  the  allegations  of  the 
complaint  in  this  case  are  true,  the  plain- 
tiff is  entitled  to  relief.  Lawler  v.  Jen- 
nings, 18  Utah,  35,  55  Pac.  60;  Kussell 
&  Co.  V.  Stevenson,  34  Wash.  166,  75  Pac. 
627;  Gould  v.  Emerson,  160  Mass.  438,  39 
Am.  St.  Rep.  501,  35  N.  E.  1065;  Carpen- 
ter V.  Kent,  101  N.  Y.  591,  6  N.  E.  /87; 
Conville  v.  Shook,  144  N.  Y.  686,  39  N.  E. 
405;  C.  Aultman  A  Co.  v.  Graham,  29  111. 
App.  77;  Powell  v.  Plant,  —  Miss.  — ,  23 
So.  399;  Fink  v.  Smith,  170  Pa.  124,  60 
Am.  St.  Rep.  750,  32  Atl.  566. 

The  complaint  sets  out  the  contract  of 
settlement,  and  the  plaintiff  prays  to  be 
let  in  to  prove  the  error  in  the  settlement, 
and  that  it  be  corrected.  This  shows  suffi- 
ciently that  the  plaintiff  desires  that  the 
contract  of  settlement  of  June  4th  be  set 
aside  and  a  new  settlement  be  made,  based 
upon  the  true  facts,  and  undoubtedly,  if  the 
allegations  of  the  complaint  are  true,  the 
plaintiff  is  entitled  to  such  relief,  and  the 
court  erred  in  sustaining  the  demurrer. 
The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  ex- 
pressed. 

White  and  Bailey^  JJ.,  concur. 
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livered  the  opinion  in  Atkinson  ▼.  Orr,  su- 
•pra,  he  made  a  clear  demonstration  that  the 
parties  to  this  instrument  meant  something 
more  than  the  creation  of  a  tenancy  by  the 
year,  or  from  year  to  year.  Two  features 
were  especially  stressed  by  him,  viz, :  That 
there  was  no  specification  or  limit  to  the 
character  or  value  of  the  buildings  to  be 
erected  by  the  lessee,  and  that  all  buildings, 
however  expensive  or  valuable,  were  to  be- 
come the  absolute  property  of  the  lessor 
in  the  event  of  the  nonpayment  of  rent  for 
a  single  year.  He  also  took  into  considera- 
tion that  the  lease  was  in  perpetuam,  and 
that  the  owner  of  the  premises  was  to  be 
restored  to  possession,  not  by  the  termina- 
tion of  any  term,  but  by  a  forfeiture  and  re- 
entry upon  failure  to  pay  rent.  And  when 
it  is  further  considered  that  the  right  of 
possession  in  express  words  is  extended  to 
the  lessee,  "his  heirs,  or  assigns,"  it  is 
clear  that  the  learned  chief  justice  was  not 
speaking  of  leases  in  the  ordinary  accepta- 
tion of  the  word;  but  when  he  characterized 
this  instrument  as  a  perpetual  lease  he  had 
in  mind  the  quality  of  the  estate  that  the 
lessee  took,  which  was  something  more  than 
a  leasehold  interest.  A  decisive  indication 
that  the  instrument  was  not  intended  as  a 
technical  lease,  or  to  create  a  chattel  in- 
terest, is  that  the  lessee  shall  have  and  re- 
tain poBHeHHion  of  the  premises  for  himself, 
his  heirs,  and  assigns,  so  long  as  he  com- 
plies with  his  contract.  The  original  signifi- 
cation of  the  word  "lease"  is  that  the  les- 
see has  an  estate  into  which  he  cometh 
by  lawful  means.  Co.  Litt.  43b.  The 
grant  of  the  possession  of  one's  land  to  an- 
other and  his  heirs  will  pass  a  fee,  for  the 
reason  that  an  absolute  grant  of  exclusive 
possession  of  land  is  inconsistent  with  any 
other  estate  except  that  of  a  fee.  The 
estate  is  to  be  held  by  the  grantee,  his 
heirs,  or  assigns,  so  long  as  the  grantee,  his 
heirs,  or  assigns,  shall  pay  the  rent  reserved 
and  comply  with  the  conditions  of  the  grant. 
The  effect  of  this  limitation  is  not  to  render 
the  estate  granted  less  than  a  fee,  but  only 
to  render  it  a  base  or  defeasible  fee.  A  per- 
petual lease  sometimes  has  been  referred  to 
and  considered  the  legal  equivalent  of  a  con- 
veyance in  fee  reserving  rent.  1  Tiffany, 
Land.  A  T.  §  11 ;  Folts  v.  Huntley,  7  Wend. 
210. 

In  Jamaica  Pond  Aqueduct  Corp.  v. 
Chandler,  9  Allen,  159,  it  was  held  that  "an 
instrument  by  which,  for  a  consideration  re- 
ceived all  at  one  time,  the  grantors  Mease' 
certain  land  to  the  grantee,  mentioning  no 
time  during  which  the  estate  is  to  continue, 
and  reserving,  'ho  long  as  this  leasts  shall 
continue,  the  right  to  any  logs  or  pipes  in 
the  same  leased  premises,'  and  certain  other 
rights  connected  therewith,  to  have  and  to 
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hold  the  same  to  the  grantee,  'his  heirs,  and 
assigns  under  the  restrictions  and  reserva- 
tions aforesaid,  so  long  as  said  grantors 
shall  keep  pipes  in  his  land,  as  aforesaid, 
and  no  longer,'  conveys  a  base  fee."  The 
supreme  court  of  Pennsylvania  has  held 
that  a  lease  to  A  B,  his  heirs,  and  assigns 
creates  a  base  fee.  Robb  v.  Beaver,  8  Watts 
&  S.  107.  In  Connecticut  Spiritualist  Camp 
Meeting  Asso.  v.  East  Lyme,  54  Conn.  152, 
5  AtL  849,  a  corporation  owning  a  camp 
ground  upon  which  was  erected  a  pavilion, 
and  in  which  religious  services  were  held, 
leased  cottages  on  the  camp  ground  to  les- 
sees, the  lease  being  to  the  lessee  and  "his 
heirs  and  assigns  forever,"  but  forfeitable 
on  breach  of  certain  conditions;  and  it  was 
held  that  such  a  lease  created*  a  determin- 
able or  base  fee. 

We  think  that  a  perpetual  lease,  is  the 
substantial  equivalent  of  a  fee  reserving 
rent.  A  grant  of  land  to  another,  reserving 
a  fixed  annual  rent,  with  power  to  re-enter 
for  nonpayment  of  rent,  creates  a  defeasible 
fee.  Van  Rensselaer  v.  Hays,  19  N.  Y.  68, 
75  Am.  Dec.  278;  Stephenson  v.  Haines,  16 
Ohio  St.  478;  Hudson  Tunnel  Co.  v.  Atty. 
Gen.  27  N.  J.  Eq.  573.  In  the  last-cited 
case  lands  under  water  were  granted  by  the 
state,  and  in  the*  grant  a  rent,  payable  to  the 
state,  was  reserved,  and  in  the  instrument 
of  grant  power  to  re-enter  for  nonpayment 
of  rent  was  also  reserved.  One  of  the  ques- 
tions was,  What  interest  in  the  land  did 
the  state  have  under  this  grant?  In  the 
opinion  it  was  said :  "The  interest  which  the 
state  has  in  the  premises  ij  not  an  actual 
estate.  It  consists  merely  in  a  charge  to 
secure  the  payment  of  the  rent  reserved  by 
distress  and  re-entry  and  taking  possession. 
On  a  grant  of  the  whole  estate  in  fee  simple, 
reserving  a  certain  rent,  with  a  clause  for 
distress  and  re-entry  for  nonpayment  of  the 
rent,  the  owner  of  the  rent  has  neither 
seigniory  nor  reversion.  2  Stephens's  Com. 
25;  Co.  Litt.  §§  217,  218.  A  right  of  entry 
is  not  a  reversion  or  estate  in  the  land. 
Nicoll  V.  New  York  &  E.  R.  Co.  12  N.  Y. 
121.  Nor  is  a  mere  possibility  of  reverter 
for  condition  broken,  which  may  or  may 
not  happen,  an  estate  in  reversion.  4  Kent, 
Com.  354;  2  Washb.  Real  Prop.  390." 

Ground  rents  are  not  unknown  to  the  ju- 
risprudence of  this  state.  Three  cases  in- 
volving this  subject  have  been  considered 
by  this  court:  Laurence  v.  Savannah,  71 
Ga.  392;  Savannah  v.  Weed,  84  Ga.  683, 
8  L.R.A.  270,  11  S.  E.  235;  Wells  ▼.  Sav- 
annah, 87  Ga.  397,  13  S.  £.  442.  In  the 
latter  case  land  demised  forever,  subject  to 
a  perpetual  rent,  was  treated  as  the  prop- 
erty of  the  grantee,  his  heirs,  and  assigns, 

and  ground  rent  reserved  was  treated  m  an 
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incorporeal  hereditament,  belonging  to  the 
Tendor,  his  heirs,  and  assigns. 

We  have  reached  the  conclusion,  from  the 
foregoing  considerations,  that  under  the  in- 
strnment  in  this  case  Atkhison  took  a  base 
fee, — that  is,  an  estate  in  fee, — defeasible 
upon  noncompliance  with  the  conditions 
therein  named;  and  that  the  estate  of  Fos- 
ter reserved  an  annual  rent  charge,  which, 
80  long  as  the  estate  granted  is  not  forfeit- 
ed, is  an  incorporeal  hereditament.  The 
b&se  fee  and  the  ground  rent  are  inherit- 
able, and  the  heirs  and  assigns  of  each  sus- 
tain the  same  relation  to  each  other  as  did 
the  original  parties  to  the  instrument. 
Scott  V.  Lunt,  7  Pet.  596,  8  L.  ed.  797;  Mc- 
Canmion  v.  Cooper,  69  Ohio  St.  366,  69 
X.  E.  658. 

Our  Civil  Code,  §  1018,  declares  that  "tax- 
es are  to  be  charged  against  the  owner  of 
property  if  known,  and  against  the  specific 
property  itself  if  the  owner  is  not  known. 
Life  tenants,  and  those  who  own  and  enjoy 
the  property,  are  chargeable  with  the  tax 
thereon.  Hence,  while  the  public  may  treat 
property  as  belonging  either  to  the  maker 
or  the  holder  of  a  bond  for  titles,  when  the 
latter  is  in  possession,  yet  as  between  the 
parties  the  one  receiving  the  rent  or  enjoy- 
ing the  use  is  liable  for  the  tax."  [Civil 
Code,  1895,  §  778.]  Applying  this  principle 
to  the  case  at  bar,  the  owners  of  the  base 
fee  (the  defendants  in  error  in  this  case) 
are  chargeable  with  the  tax  assessed  against 
the  land  and  improvements.  Wells  v.  Sav- 
annah supra;  Franciscus  v.  Reigart,  4 
Watts,  98;  Connecticut  Spiritualist  Camp 
Meeting  Asso.  v.  East  Lyme,  supra. 

The  petition  was  projected  and  the  case 
tried  on  the  hypothesis  that  the  two  parties 
in  the  contract  had  separate  interests  in 
the  land,  and  that  as  between  themselves 
there  should  be  an  apportionment  of  the 
tax.  But,  as  we  have  attempted  to  demon- 
strate, such  is  not  the  case.  As  we  view  it, 
the  owner  of  the  base  fee  is  the  owner  of 
the  property  in  possession,  and  is  liable  for 
such  taxes  as  may  be  assessed  against  the 
property.  It  is  true  that  his  property  is 
burdened  with  a  ground  rent,  but  that  gives 
him  no  more  right  to  call  upon  the  owner 
of  the  ground  rent  for  contribution  than,  if 
the  property  was  encumbered  by  mortgage, 
to  call  upon  the  mortgagee  to  share  in  the 
payment  of  the  tax  assessed  upon  the  prop- 
erty. The  mortgagee  pays  taxes  on  his 
mortgage  and  the  mortgagor  on  the  prop- 
erty. Likewise,  the  owner  of  the  ground 
rent  is  personally  liable  for  the  tax  on  his 
ground  rent,  and  the  owner  of  the  bi^se  fee 
46  L.R.A.(N.S.) 


is  liable  for  the  taxes  assessed  against  the 
land. 
Judgment  reversed. 

All  the  Justices  concur. 


IOWA    SUPREME    COURT. 

W.  F.  STERMAN,  Appt., 

V. 

J.  M.  HANN. 

(—  Iowa,  — ,  141  N.  W.  934.) 

Exemptions  —  undivided  interests. 

1.  That  a  physician  owns  only  a  half 
interest  in  a  safe  of  which  he  is  in  pos- 
session, which  he  uses  in  his  business, 
does  not  prevent  his  claiming  it  to  be 
exempt  from  execution. 

Same  —  office  safe. 

2.  A  safe  used  by  a  physician  in  his 
business  for  the  keeping  of  his  instruments 
and  books  and  medicines  is  exempt  from 
execution. 

Same   —    notice   of   exemption    —   ele- 
ments. 

3.  Under  the  Iowa  statutes  a  debtor 
claiming  property  levied  on  under  execu- 
tion to  be  exempt  need  not  state  the  ex- 
tent of  his  interest  in  the  property,  from 
whom  acquired,  the  consideration  paid,  an^ 
the  nature  of  the  interest  claimed  by  the 
execution   creditor. 

(June  5,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Madison  County 
in  defendant's  favor  in  an  action  brought  to 

Note,  —  Exemption  of  safe  front  execu- 
tion. 

The  majority  of  the  cases  involving  the 
question  under  consideration  herein  reach 
a  conclusion  similar  to  that  arrived  at  in 
Stebican  v.  Hann,  but  the  several  deci- 
sions of  necessity  turn  largely  upon  the 
wording  of  the  particular  statute  under 
which  the  exemption  is  sought  to  be  had. 

In  Cunningham  v.  Brictson,  101  Wis.  378, 
77  N.  W.  740,  holding  that  a  merchant,  un- 
der a  statute  exempting  the  tools,  imple- 
ments, and  stock  in  trade  of  any  mechanic, 
merchant,  trader,  or  other  person,  used 
to  carry  on  his  trade  or  business,  not  ex- 
ceeding a  certain  sum,  may  select  as  exempt 
from  execution  the  safe  used  in  his  busi- 
ness, the  court  said  that  ''Exemption  laws 
must  be  liberally  construed;  that,  in  fol- 
lowing out  the  constitutional  mandate,  the 
legislature  must  provide  for  the  enact- 
ment of  laws  giving  the  debtor  a  reason- 
able amount  of  property  to  be  held  free 
from  the  claims  of  creditors;  that  such  laws 
are  founded  on  the  soundest  considerations 
of  public  policy,  and  are  designed  to  stim- 


288 


IOWA  SUPREME  CX)URT. 


JUNXy 


recover  a  half  interest  in  a  certain  safe 
levied  on  under  execution  and  claimed  by 
plaintiff  to  be  exempt.    Reversed. 

Statement  by   Gaynor,   J.: 

Action  in  replevin  to  recover  a  half  in- 
terest in  a  certain  safe  levied  on  under  exe- 
cution, and  claimed  to  be  exempt  on  the 
grounds  that  the  plaintiff  was  a  physician 
and  surgeon  and  used  the  same  in  and  about 
his  business. 

Messrs.  C.  A.  Robbins,  W.  S.  Cooper, 
and  Ijco  C.  Percival,  for  appellant: 

Exemption  laws  are  to  be  liberally  con- 
strued to  carry  into  effect  the  purposes 
for  which  they  were  enacted. 

Equitable  Life  Assur.  Soc.  v.  Goode,  101 
Iowa,  163,  35  L.R.A.  690,  63  Am.  St.  Rep. 
378,  70  N.  W.  113. 

An  iron  safe  has  been  held  to  be  exempt 
in  the  hands  of  an  abstracter  of  titles, 
under  a  statute  exempting  to  mechanics, 
miners,  and  other  persons,  necessary  tools 
and  instruments  kept  for  the  purpose  of 
carrying  on  their  trade  or  business. 

Davidson  v.  Sechrist,  28  Kan.  324. 

The  safe  of  a  jeweler,  necessary  in  the 
profitable  conducting  of  his  business,  is 
exempt  under  a  statute  exempting  tools 
or  implements  of  a  mechanic  or  artisan 
necessary  to. carry  on  his  business. 

Re  McManus,  87  Cal.  292,  10  L.R.A. 
567,  22  Am.  St.  Rep.  260,  25  Pac.  413. 

Also  the  safe  of  an  insurance  agent  is 
likewise  exempt. 


Betz  Y.  Maier,  12  Tex.  Cir.  App.  219,  33 
S.  W.  710. 

A  tenant  in  common  •is  generally  al- 
lowed to  claim  an  exemption  in  his  undivid- 
ed interest  in  a  chattel. 

18  Cyc.  1383;  Rutledge  v.  Rutledge,  8 
Baxt.  34;  Servanti  v.  Lusk,  43  Gal.  238; 
Radcliff  V.  Wood,  25  Barb.  52;  Heckle  v. 
Grewe,  125  111.  58,  8  Am.  St.  Rep.  332, 
17  N.  E.  437. 

Mr.  J.  P.  Steele,  for  appellee: 

Where  property  is  not  of  the  same  qual- 
ity and  cannot  be  divided  by  measurement 
or  weight,  the  owner  thereof  cannot  claim 
the  same  as  exempt  to  him  as  the  head  of 
a  family. 

Newton,  v.  Howe,  29  Wis.  631,  9  Am. 
Rep.  616;  Wright  v.  Pratt,  31  Wis.  99. 

If  the  proof  had  shown  that  appellant 
was  the  owner  of  all  the  property,  possibly 
the  description  was  sufficient,  but  the  proof 
conclusively  shows  that  he  was  not  the 
absolute  owner  of  the  property,  and  only 
the  owner  of  an  interest  therein. 

Murray  v.  Thiessen,  114  Iowa,  657,  87 
N.  W.  672. 

Messrs.  A.  W.  Wilkinson  and  P.  B. 
Wilkinson   also  for  appellee. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  at  the  time  hereinafter 
mentioned,  was  the  owner  of  an  undivided 
half  interest  in  a  certain  safe.  The  defend- 
ant, as  constable,  under  an  execution  issued 


ulate  individual  freedom  and  manly  cit- 
itenship.  .  .  .  The  law  says  that  the 
'tools  and  implements  and  stock  in  trade' 
belonging;  to  classes  named  shall  be  exempt. 
Under  the  rule  of  liberal  construction,  the 
words  'tools  and  implements'  should  be  con- 
strued to  cover  such  articles  as  are  usually 
used  in,  and  are  reasonably  necessary  to 
carry  on,  the  trade  or  business  of  the 
claimant." 

And  the  safe  of  a  jeweler  or  watch  re- 
pairer has  been  held  exempt  under  a  stat- 
ute providing  that  the  "tools  or  imple- 
ments of  a  mechanic  or  artisan  necessary 
to  carry  on  his  trade"  shall  be  exempt 
from  execution,  it  bein^  said  that  the  term 
"implements"  is  sufficiently  broad  to  in- 
clude any  instruments  needed  and  used  for 
the  purpose  of  carrying  on  a  trade  or  busi- 
ness. Re  McManus  87  Cal.  292,  10  L.R.A. 
567,  22  Am.  St.  Rep.  250,  25  Pac.  413. 

And  an  iron  saie  used  by  an  insurance 
agent  and  abstracter  of  titles  was  held  to 
be  an  instrument  within  the  meaning  of  a 
statute  exempting  the  "necessary  tools  and 
instruments"  of  any  person  "used  and  kept 
for  the  purpose  of  carrying  on  his  trade  or 
business,"  in  Davidson  v.  Sechrist,  28  Kan. 
324,  quoted  in  Sterman  v.  Hann. 

So,  in  Betz  v.  Maier,  12  Tex.  Civ.  App. 
219,  33  S.  W.  710,  an  insurance  agent  was 
held  to  be  engaged  in  a  "trade  or  profes- 
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sion,"  and  the  safe  used  by  him  to  keep 
his  papers,  etc.,  to  be  a  "tool  or  apparatus," 
within  the  meaning  of  the  Texas  statute 
exempting  such  articles  when  belonging  to 
"any  trade  or  profession,"  from  forced  sale. 

And  under  a  statute  exempting  from 
seizure  under  execution  the  tools  and  in- 
struments necessary  for  the  exercise  of  the 
trade  or  profession  by  which  a  debtor  gains 
a  living,  iron  chests  used  by  a  merchant 
for  the  keeping  of  his  books  and  papers 
were  held  exempt,  in  Farmers'  &  M.  Bank 
V.  Franklin,  1  La.  Ann.  393. 

And  see  Harrison  v.  Mitchell,  13  La. 
Ann.  260,  wherein  it  was  held  that  an  iron 
safe  was  not  subject  to  execution  under 
the  rule  that  the  implements  by  which  the 
business  of  a  commercial  firm  is  carried 
on  are  not  legally  subject  to  seizure  or 
execution. 

But  a  safe  belonging  to  an  undertaker 
and  used  by  him  in  his  business  was  held 
not  to  be  within  the  meaning  of  a  statute 
exemptinfr  "professional  instruments  and 
furniture"  from  execution,  in  O'Reillv  v. 
Erianprer,  108  App.  Div.  318,  17  K  Y. 
Anno.  Cas.  254,  95  N.  Y.  Supp.  760,  affirm- 
ing 46  Misc.  278,  92  N.  Y.  Supp.  56  it  be- 
ing said  that  such  provision  did  not  apply 
to  the  office  furniture  and  tools  of  an  or- 
dinary business  man. 

G.  J.  C. 
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oat  of  the  office  of  the  justice  of  the  peace, 
leried  upon  the  safe  and  took  the  same 
into  his  possession  as  the  property  of  the 
plaintiff.  That  at  the  time  the  safe  was 
levied  upon  hy  the  defendant  it  >yas  in 
plaintiff's  possession.  He  was  a  married 
man  and  the  head  of  a  family,  and  a  prac- 
tising physician  and  surgeon.  The  safe 
was  kept  by  the  plaintiff  in  his  office,  and 
he  bad  the  possession,  custody,  and  con- 
trol of  the  same,  and  was  using  it  in  con- 
nection with  his  business,  and  for  the  pur- 
pose of  keeping  therein  his  professional 
instruments,  books,  and  accounts,  and  cer- 
tain rare  and  valuable  medicines.       That 


Heckle  v.  Grewe,  125  111.  58,  8  Am.  St.  Rep. 
332,  17  N.  E.  437;  Rutledge  v.  Rutledge; 
8  Baxt.  33,  34;  Radcliff  y.  Wood,  25  Barb. 
52;  Moyer  v.  Drummond,  32  S.  C.  165,  7 
L.R.A.  747,  17  Am.  St.  Rep.  850,  10  8.  E. 
952;  Bonsall  v.  Comly,  44  Pa.  442. 

In  Radcliff  v.  Wood,  25  Barb.  52,  the 
property  in  question  consisted  of  a  span 
of  horses,  harness,  and  wagon  used  in  car- 
rying vegetables  from  a  farm  to  market. 
The  court  held  that,  where  property  is  ex- 
empt under  the  laws  of  a  state,  it  is  none 
the  less  exempt  because  the  debtor  owns 
but  an  undivided  interest  in  it,  in  common 
with  a  stranger  to  the  judgment,  and  the 


soon  after  the  levy  on  the  safe  the  plaintiff  i  court  says :     "To  hold  that,  if  a  poor  man 


served  on  the  defendant  the  notice  required 
by  §  3991  of  the  Code  of  1897,  claiming 
the  same  as  exempt,  and  demanding  the 
return  of  the  safe  to  him.  The  defendant, 
answering,  admits  that  he  received  the  no- 
tice to  release  the  safe  as  exempt,  but  says 
that  he  took  the  same  under  an  execution 
against  the  plaintiff,  issued  upon  a  certain 
judgment  in  favor  of  J.  F.  Tate.  He  says 
that  all  he  did  was  to  take  and  hold  it 
under  the  execution,  and  was  so  holding  it 
at  the  time  this  action  was  commenced.  He 
denies  that  the  safe  was  exempt  from  ex- 
ecution, and  asks  that  plaintiff's  petition 
be  dismissed.  Upon  the  issues  thus  ten- 
dered, the  case  was  tried  to  the  court  with- 
out a  jury,  and  the  court  found  for  the  de- 
fendant,  dismissing   plaintiff's   petition. 

This  is  an  action  in  replevin,  and  the 
only  questions  submitted  for  our  consid- 
eration are:  First.  Can  a  person  maintain 
exemption  under  §  3991  of  the  Code,  where 
the  property  claimed  to  be  exempt  was  held 
by  him  in  common  with  another?  Second. 
Can  a  physician  hold,  as  exempt,  a  safe 
kept  and  used  by  him  in  his  office  in  connec- 
tion with  his  business  as  physician  and  sur- 
geon, for  the  purpose  of  keeping  therein 
bis  professional  instruments,  books,  and  ac- 
counts, and  medicines? 

It  must  be  borne  in  mind  at  the  outset 
that  exemption  laws  are  to  be  liberally 
construed;  that  they  are  given  to  the  debt- 
or to  secure  to  him  the  necessary  comforts 
of  life  for  himself  and  family,  and  are  en- 
acted on  the  ground  of  public  policy,  for 
the  purpose  of  saving  debtors  and  their 
families  from  want,  by  reason  of  misfor- 
tune or  improvidence  and  should  be  so 
construed  as  to  carry  out  the  intent  and 
purpose  of  the  legislature. 

On  the  first  proposition  it  seems  to  be 
well  settled  that  a  debtor  may  claim  per- 
sonal property  exempt  which  he  owns  in 
common  with  another,  and  that  title  in 
severalty  is  not  necessary.  In  support  of 
this,  see  Servanti  v.  Lusk,  43  Cal.  238; 
46  L.R.A.(N.S.)  19 


be  able  to  own  a  team  by  himself,  it  shall 
not  be  liable  to  sale  under  execution,  but 
if  be  be  too  poor  to  own  it  alone,  and  joins 
another  poor  man  in  making  the  purchase, 
so  that  each  has  but  half  the  benefit  con- 
templated by  the  legislature,  then  neither 
shall  be  entitled  to  exemption,  would,  in 
my  judgment,  be  a  most  unreasonable  in- 
terpretation of  the  law."  The  same  doc- 
trine is  laid  down  in  Servanti  y.  Lusk, 
above  cited. 

It  is  true  that  some  courts  hold  to  a 
contrary  doctrine.  The  defendant  relies 
on  Wright  v.  Pratt,  31  Wis.  99.  The  Wis- 
consin court  holds  that  there  may  be 
exemptions  in  property  held  in  common 
with  another,  but  the  exemption  cannot  be 
claimed  unless  the  property  so  held  is  di- 
visible. That  is,  it  makes  a  distinction 
between  divisible  and  indivisible  property. 
In  that  court  it  was  held  that  a  tenant 
in  common  of  personal  property  may  claim 
his  exemptions  therein  when  the  property 
is  divisible  in  its  nature,  so  that  the  share 
can  be  readily  determined  and  set  apart 
or  apportioned  with  the  consent  of  the  other 
owner,  but  there  seems  to  us  no  good 
ground  for  this  distinction. 

In  the  present  case,  the  plaintiff  owned 
the  safe  in  common  with  his  wife,  each 
owning  an  undivided  half  interest.  It  was 
in  his  possession  and  under  his  control, 
with  the  knowledge  or  consent  of  his  wife. 
It  was  used  in  and  about  his  business. 
The  defendant,  under  the  execution,  made 
no  claim  against  the  interest  of  the  wife. 
Therefore,  as  against  the  constable,  the 
plaintiff  had  the  right  to  the  possession 
of  his  wife's  interest  in  the  property,  and 
if  his  interest  in  the  property  was  exempt, 
he  had  the  riglit  to  hold  that,  too,  as 
against  the  levy  of  attachment.  He  there- 
fore had  dominion  over  the  entire  property. 
He  had  a  right  to  take  it,  use  it,  and  keep 
it,  and  this  right  came  to  him  from  the 
other  party  having  a  joint  interest  with 
him    in   the   property.     He   had    dominion 
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over  the  property,  with  the  conaent  of  his 
wife,  and  had  a  right  to  use  it  in  connection 
with  his  business,  and  for  the  purposes 
for  which  it  could,  and  would,  be  used, 
were  he  the  sole  owner. 

On  the  second  proposition  we  hold  that 
the  safe  was  exempt,  in  the  hands  of  the 
plaintiff,  the  same  as  office  furniture  and 
the  supplies  of  a  lawyer  are  exempt,  as 
held  in  Equitable  Life  Assur.  Soc.  ▼.  Goode, 
201  Iowa,  160,  36  L.R.A.  690,  63  Am.  St. 
Rep.  378,  70  N.  W.  113,  and  Abraham  v. 
Davenport,  73  Iowa,  111,  5  Am.  St.  Rep. 
666,  34  N.  W.  767. 

In  Davidson  v.  Sechrist,  28  Kan.  324, 
it  was  held  that  an  iron  safe  was  exempt 
to  an  insurance  agent  and  abstracter  of 
titles,  under  a  statute  similar  to  ours, 
''as  .  .  .  tools  and  instruments  used 
by  the  owner  in  carrying  on  his  business." 
In  this  case  the  court  said:  "The  exemp- 
tion laws  must  receive  a  liberal  construc- 
tion for  the  purpose  of  carrying  out  their 
object  and  design,  and  one  of  the  main 
objects  ...  is  that  every  person  shall 
have  the  means  of  carrying  on  some  useful 
business,  and  thereby  of  obtaining  an  hon- 
est livelihood." 

In  the  case  of  Re  McManus,  87  Cal.  292, 
10  L.R.A.  667,  22  Am.  St.  Rep.  250,  25 
Pac.  413,  the  California  court  held  that 
a  safe  owned  by  a  jeweler  and  watch  re- 
pairer is  exempt,  under  a  statute  exempt- 
ing from  execution  the  tools  and  imple 
ments  of  a  mechanic  or  artisan  necessary 
to  the  carrying  on  of  his  business. 

In  Betz  V.  Maier,  12  Tex.  Civ.  App.  219, 
33  S.  W.  710,  it  was  held  that  an  iron  safe 
is  included  among  tools  and  apparatus  ex- 
empt from  forced  sale.  In  this  case  the 
party  claiming  exemption  was  an  insurance 
agent,  and  used  the  safe  in  which  to  deposit 
his  notes  and  insurance  policies,  and  other 
papers  pertaining  to  his  business  as  an  in- 
surance agent. 

It  IB  next  claimed  by  the  defendant  that 
the  notice  served  was  insufficient,  in  that  it 
failed  to  state  truly  the  extent  of  interest 
in  the  property,  from  whom  acquired,  the 
consideration  paid,  and  the  nature  of  plain - 
tiflf*s  interest  in  the  property.  These  re- 
quirements of  the  statute  relate  only  to 
cases  where  a  third  person,  a  person  other 
than  the  defendant,  is  claiming  to  be  the 
owner  of  the  property  levied  upon,  and  do 
not  apply  to  cases  where  the  defendant,  ad- 
mitting his  ownership,  seeks  to  have  the 
property  released  on  the  grounds  that  it 
is  exempt  from  execution.  There  is  nothing 
in  defendant's  contention  on  this  point. 

On   the  whole  record   we  think  the  case 
should  be,  and  is,  reversed  and  remanded. 
46  L.R^.(N.S.) 


IOWA  supreaie:  court. 

CHARLES  K.  BEIDENKOPF,  Appt., 

V. 

DES  MOINES   LIFE   INSURANCE   COM- 
PANY, et  al. 

(—  Iowa,  —  142  N.  W.  434.) 

Injunction  *  temporary  —  discretion. 

1.  Application  for  a  temporary  injunc- 
tion is  addressed  to  the  sound  discretion 
of  the  court,  to  be  guided  according  to  the 
circumstances  of  the  particular  case. 

Same  —  disputed  right  *  effect. 

2.  A  temporary  injunction  will  not  ordi- 
narily be  granted,  if  the  parties  are  in  dis- 
pute concerning  their  legal  right,  until  the 
right  is  established,  especially  if  the  legal 
or  equitable  claims  asserted  raised  ques- 
tions of  a  doubtful  or  unsettled  character. 

fiQuity  *  preventing  sale  of  corporate 
property  —  right  of  minority  stock- 
holders. • 

3.  Equity  will  not  interfere  to  prevent 
the,  confirmation  of  a  sale  by  the  majority 
stockholders  of  the  propertv  of  a  business 
corporation,  even  though  it  is  not  insolvent, 
if,  acting  without  fraud  and  upon  reason- 
able ground,  they  conclude  that  the  exigen- 
cies of  the  business  and  the  best  interests 
of  all  concerned  require  it,  at  least  if  the 
protesting  members  will  not  be  likely  to 
suffer  any  injury  for  which  there  is  no 
other  adequate  remedy. 

Corporation  —  sale  by  majority  stock- 
holders. 

4.  The  holders  of  a  majority  of  the  stock 
of  a  life  insurance  company  may,  upon 
change  of  management  and  the  advent  of 
conditions  which  will  .result  in  declining 
profits  and  decreased  assets  which  may 
lead  to  insolvency,  sell  the  business  while 
it  is  in  a  condition  to  command  the  highest 
possible  price. 

Same  —  dissolution  —  sale  of  assets. 

5.  The  sale  of  all  the  assets  of  the  cor- 
poration is  not  necessarily  a  dissolution 
within  the  meaning  of  a  statute  requiring 
unanimous  consent  of  all  the  stockholders 
to  a  dissolution. 

Same  —  purchase  of  stock  for  less  tban 
value  —  effect. 

6.  A  dissenting  minority  stockholder  in 
a  corporation  cannot  take  advantage  of  the 
fact  that  the  majority  purchased  stock  of 
other  holders  for  less  than  its  value  before 
selling  all  the  assets  of  the  company,  un- 
less they  can  establish  a  general  scheme  to 
defraud  of  which  the  sale  attacked  is  mere- 
ly a  part. 

Same  — •  one  person  dominating  both 
companies  —  effect  on  sale. 

7.  The  mere  fact  that  one  person  owned 

Note.  —  For  power  of  officers  or  majority 
stockholders,  against  consent  of  minority, 
to  sell  property  of  corporation  essential  to 
its  existence  as  a  going  concern,  see  note 
to  Mabon  v.  Gulf,  C.  &  C  Co.  36  L.R.A, 
(N.S.)   396. 
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the  majority  of  the  stock  of  two  corpora- 
tions does  not  per  se  make  the  sale  of  aa- 
bc'tb  of  one  to  tlie  other  void. 

Ljustaes  —  temporary  inj auction  —  sale 
of  corporate  assets.  . 

8.  Laches  will  prevent  a  dissenting  stock- 
holder from  securing  a  temporary  injunc- 
tion against  a  sale  of  all  the  assets  of  the 
corporation,  if,  with  knowledge  of  a  con- 
tract to  do  so,  he  delays  action  until  the 
terms  of  the  agreement  have  been  substan- 
tially carried  out. 

(July  2,   1913.) 

A  PPEAL  by  plaintiflf  from  a  judgment  of 
A,  the  District  Court  for  Polk  County  in 
defi-ndants'  favor  in  a  suit  to  enjoin  the 
Bale  of  the  assets  of  the  Des  Moines  Life 
Insurance  Company  to  the  National  Life 
Insurance  Company.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  IjouIs  S.  Posner  and  Schenk 
Sk  Lehmann,  for  appellant: 

The  investment  of  a  stockholder  in  the 
corporation  constitutes  a  contract  measured 
by  its  charter. 

Lucas  V.  White  Line  Transfer  Co.  70 
Iowa,  541,  59  Am.  Rep.  449,  30  N.  W.  771; 
Harding  v.  American  Glucose  Co.  182  111. 
551,  64  L.R.A.  738,  74  Am.  St.  Rep.  189, 
55  N.  £.  577 ;  Parsons  v.  Tacoma  Smelting 
&  Ref.  Co.  25  Wash.  492,  65  Pac.  765; 
Eldred  v.  American  Palace-Car  Co.  96  Fed. 
59;  Thomp.  Corp.  2d  ed.  §§  315,  317;  Cook, 
Corp.  8th  ed.  §  493. 

In  the  absence  of  special  circumstances, 
a  sale  of  the  entire  property  of  a  corpora- 
tion is  beyond  the  corporate  powers;  it  is 
a  diversion  that  violates  contract  rights 
against  which  courts  protect  the  stockhold- 
er to  the  letter  of  such  rights. 

Abbot  V.  American  Hard  Rubber  Co.  33 
Barb.  678;  Ervin  v.  Oregon  R.  k  Nav.  Co. 
23  BUtchf.  517,  27  Fed.  625;  People  v. 
BalUrd,  134  N.  Y.  269,  17  L.R.A.  737,  32 
N.  E.  54;  Thomp.  Corp.  2d  ed.  §  4489. 

It  is  only  where  the  further  prosecution 
of  its  business  will  lead  to  loss  and  insolven- 
cy that  a  corporation  may  transfer  its  en- 
tire assets  or  discontinue  Its  business  by 
other  than  unanimous  consent  of  its  share- 
holders. 

Forrester  v.  Boston  &  M.  Consol.  Copper 
k  S.  Min.  Co.  21  Mont.  544,  55  Pac.  229, 
353;  Arents  v.  Blackwell's  Durham  Tobacco 
Co.  101  Fed.  338;  Price  v.  Holcomb,  89 
Iowa,  123,  66  N.  W.  407;  Boston  &  P.  R. 
Corp.  V.  New  York  &  N.  E.  R.  Co.  13  R.  I. 
260;  Sieverts  v.  National  Benev.  Assc^  95 
Iowa,  716,  64  N.  W.  671 ;  Colgate  v.  United 
States  Leather  Co.  75  N.  J.  Eq.  229,  72 
Atl.  126,  19  Ann.  Cas.  1262;  Ervin  v.  Ore- 
gon R.  &  Nav.  Co.  23  Blatchf.  517,  27  Fed. 
«25;  Equitable  L.  Ins.  Co.  v.  Board  of' 
4eL.R,A.(N.S.) 


I  Equalization,  74  Iowa,  178,  37  N.  W.  141; 
I  1  Cook,  Coi-p.  6th  ed.  §  H ;  Traders  &  Me- 
chanics* Ins.  Co.  V.  Brown,  142  Mass.  403, 
8  N.  E.  134. 

No  such  exigency  existed  in  this  case  as 
would  permit  or  necessitate  the  sale  of  the 
entire  assets  of  the  corporation. 

Parsons  v.  Tacoma  Smelting  &  Ref.  Co. 
25  Wash.  492,  65  Pac.  765 ;  Eldred  v.  Ameri- 
can Palace-Car  Co.  96  Fed.  59;  Arents  v. 
Blackwell's  Durham  Tobacco  Co.  101  Fed. 
338;  Price  v.  Holcomb,  89  Iowa,  123,  56 
N.  W.  407. 

The  contract  of  sale  in  substance  consti- 
tuted a  dissolution  of  the  corporation  prior 
to  the  time  fixed  therefor  in  its  articles 
of  incorporation,  and  in  the  absence  of 
unanimous  consent  was  ultra  vires  and 
void. 

Boston  &  P.  R.  Corp.  v.  New  York  &  N. 
E.  R.  Co.  13  R.  I.  260;  4  Thomp.  Corp.  2d 
ed.  §  4489;  People  v.  Ballard,  134  N.  Y. 
269,  17  L.R.A.  737,  32  N.  E.  54;  Harding 
V.  American  Glucose  Co,  182  111.  628,  64 
L.R.A.  738,  74  Am.  St.  Rep.  189,  55  N.  E. 
577;  Abbot  v.  American  Hard  Rubber  Co. 
33  Barb.  578;  Price  v.  Holcomb,  89  Iowa, 
123,  56  N.  W.  407;  Code  §  1617. 

Purchase  of  stock  from  other  stockholders 
by  a  director  and  secretary  of  the  company, 
without  a  full  disclosure  of  the  facts  within 
his  knowledge  affecting  its  value,  constitutes 
fraud,  and  is  a  breach  of  trust  on  the  part 
of  the  purchaser. 

Stewart  v.  Harris,  69  Kan.  498,  66  L.R.A. 
261,  105  Am.  St.  Rep.  178,  77  Pac.  277,  2 
Ann.  Cas.  873;  Oliver  ▼.  Oliver,  118  Ga. 
362,  45  S.  E.  232;  Strong  v.  Repide,  213 
U.  S.  419,  63  L.  ed.  853,  29  Sup.  Ct.  Rep. 
521;  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co. 
132  Iowa,  396,  119  Am.  St.  Rep.  564,  107 
N.  W.  629. 

Plaintiff  is  entitled  to  the  injunction  for 
which  he  prays. 

Morris  v.  Elyton  Land  Co.  125  Ala.  263, 
28  So.  513;  3  Thomp.  Corp.  2d  ed.  §  2847; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Lord  v. 
Equitable  Life  Assur.  Soc.  194  N.  Y.  239, 
22  L.R.A.(N.S.)  420,  87  N.  E.  443;  Harding 
V.  American  Glucose  Co.  182  111.  551,  64 
L.R.A.  738,  74  Am.  St.  Rep.  189,  55  N.  E. 
577;  2  High,  Inj.  4th  ed.  §§  1203,  1227; 
Small  v.  Minneapolis  Electro-Matrix  Co.  45 
Minn.  264,  47  N.  W.  797;  Ranger  v. 
Champion  Cotton-Press  Co.  52  Fed.  611; 
Eldred  v.  American  Palace-Car  Co.  96  Fed. 
59;  Abbot  v.  American  Hard  Rubber  Co.  33 
Barb.  578;  Smith  v.  New  York  Consol. 
Stage  Co.  18  Abb.  Pr.  419;  Teachout  v. 
Des  Moines  Broad-Gauge  Street  R.  Co.  75 
Iowa,  722,  38  N.  W.  145. 

Messrs.  Liocke  &  Locke  and  Guernsey, 
Pai;ker,  A  Miller,  for  appellees: 
A  corporation  is  not  dissolved  by  the  sale 
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of  all  its  assets  and  the  liquidation  of  its  ' 
business,  which  is  more  than  all  the  con- 
tract  of   reinsurance  accomplished. 

Buell  V.  Buckingham,  16  Iowa,  284,  85 
Am.  Dec.  516;  Price  v.  Holcomb,  89  Iowa, 
123,  56  N.  W.  407;  2  Clark  &  M.  Priv. 
Corp.  §  310;  2  Cook,  Corp.  6th  ed.  §  631; 
5'Thomp.  Corp.  2d  ed.  §  6403. 

The  Des  Moines  Life  had  power  to  sell 
all  its  assets,  reinsure  its  business,  and  go 
into  voluntary  liquidation. 

Iowa  Code,  §§  1607,  1609,  If  6;  Code 
Supp.  §§  1821  m-u  (Acts  of  1904,  chap.  58)  ; 
1  Kyd,  Corp.  108;  2  Kent,  Com.  *281; 
Angell  &  A.  Priv.  Corp.  §  187;  Noyes,  In- 
tercorporate Relations,  §  127;  3  Thomp. 
Corp.  2d  ed.  §§  2415,  2417;  1  Clark  &  M. 
Corp.  §  160;  2  Clark  &  M.  Corp.  §  336; 
Buell  V.  Buckingham,  16  Iowa,  284,  85  Am. 
Dec.  516;  Warfield  H.  &  Co.  v.  Marshall 
County  Canning  Co.  72  Iowa,  666,  2  Am. 
St.  Rep.  263,  34  N.  W.  467;  Sawyer  v. 
Dubuque  Printing  Co.  77  Iowa,  242,  42  N. 
W.  300;  Price  v.  Holcomb,  89  Iowa,  123, 
56  N.  W.  407;  Traer  v.  Lucas  Prospecting 
Co.  124  Iowa,  107,  99  N.  W.  290;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Morris,  67  Tex.  692,  4  S. 
W.  156;  Coal  Creek  Min.  &  Mfg.  Co.  v. 
Tennessee  Coal,  Iron  &  R.  CO.  106  Tenn. 
651,  62  S.  W.  162;  McLeod  v.  Central  Nor- 
mal School  Asso.  152  Pa.  575,  25  Atl.  1109; 
Parvin  v.  Mutual  Reserve  L.  Ins.  Co.  125 
Iowa,  95,  100  N.  W.  39;  Moore  v.  Security 
Trust  &  L.  Ins.  Co.  93  C.  C.  A.  652,  168  Fed. 
496;  Watson  v  National  Life  &;  Trust  Co. 
Ill  C.  C.  A.  134,  189  Fed.  872. 

The  unanimous  consent  of  the  stockhold- 
ers was  not  essential  to  the  validity  of  the 
contract  of  reinsurance. 

1  Morawetz,  Priv.  Corp.  2d  ed.  §§  474, 
475;  4  Thomp.  Corp.  2d  ed.  §§  4480,  4483- 
4487;  3  Clark  &  M.  Priv.  Corp.  §  628;  2 
Cook,  Corp.  6th  ed.  §  684;  2  Machen,  Corp. 
§  1296;  McBride  v.  Porter,  17  Iowa,  203. 

In  the  absence  of  express  stipulation, 
there  is  no  implied  agreement  between  a 
private  corporation  and  its  stockholders, 
or  among  the  stockholders  of  a  private  cor- 
poration, that  the  corporation  shall  continue 
the  transaction  of  its  regular  business 
when,  in  the  opinion  of  the  majority  stock- 
holders, the  conditions  are  such  as  to  render 
it  inexpedient,  from  the  point  of  view  of 
the  corporation  and  the  stockholders  as  a 
body,  so  to  continue. 

Sawyer  v.  Dubuque  Printing  Co.  77  Iowa, 
242,  42  N.  W.  300;  Price  v.  Holcomb,  89 
Iowa,  123,  56  N.  W.  407;  Traer  v.  Lucas 
Prospecting  Co.  124  Iowa,  107,  99  N.  W. 
200:  Platner  v.  Kirby,  138  Iowa,  259,  115 
N.  W.  1032;  Treadwell  v.  Salisbury  Mfg. 
Co.  7  Gray,  393,  66  Am.  Dec.  490;  Lauman 
V.  Lebanon  Valley  R.  Co.  30  Pa.  42,  72  Am.  j 
Dec.  685;  Maben  v.  Gulf  Coal  &  Coke  Co.  ' 
46  L.R.A.(N.S.) 


173  Ala.  259,  35  L.R.A.(N.S.)  396,  55  So. 
607 ;  Bbwditch  v.  Jackson  Co.  76  N.  H.  351, 
82  Atl.  1014,  Ann.  Cas.  1913  A,  366;  Hay- 
den  V.  OiBcial  Hotel  Red-Book  &  Directory 
Co.  42  Fed.  875;  Tanner  v.  Lindell  R.  Co. 
180  Mo.  1,  103  Am.  St.  Rep.  634,  79  S.  W. 
155;  State  v.  Chilhowee  Woolen  Mills  Co. 
115  Tenn.  266,  2  L.R.A.(N.S.)  493,  112  Am. 
St.  Rep.  826,  89  S.  W.  741;  Wilson  v. 
Central  Bridge,  9  R.  I.  590;  Phillips  v. 
Providence  Steam  Engine  Co.  21  R.  I.  302, 
45  L.R.A.  660,  43  Atl.  598;  Ritchie  v. 
Vermillion  Min.  Co.  1  Ont.  L.  Rep.  654; 
Pringle  v.  Eltringham  Constr.  Co.  49  La. 
Ann.  301,  21  So.  515;  Hancock  v.  Holbrook, 
4  Woods,  52,  9  Fed.  353;  Arents  v.  Black- 
well's  Durham  Tobacco  Co.  101  Fed.  338, 
affirmed  in  109  Fed.  1058;  Wilson  v.  Miers, 
10  C.  B.  N.  S.  348,  3  L.  T.  N.  S.  780; 
Bartholomew  v.  Derby  Rubber  Co.  69  Conn. 
521,  61  Am.  St.  Rep.  67,  38  Atl.  45;  Ma- 
gowan  V.  Groneweg,  14  8.  D.  543,  86  N.  W. 
626;  Jameson  v.  Hartford  F.  Ins.  Co.  14 
App.  Div.  380,  44  N.  Y.  Supp.  15 ;  Raymond 
V.  Security  Trust  A  L.  Ins.  Co.  Ill  App. 
Div.  191,  97  N.  Y.  Supp.  657;  Story  v. 
Jersey  City  &  B.  P.  PL  Road  Co.  16  N.  J. 
£q.  13,  84  Am.  Dec.  134;  Black  v.  Delaware 
&  R.  Canal  Co.  22  N.  J.  Eq.  130;  Noyes, 
Intercorporate  Relations,  §  110;  10  Cyc. 
1302;  1  Clark  &  M.  Priv.  Corp.  §  160;  1 
Morawetz,  Priv.  Corp.  §  413;  2  Machen, 
Corp.  §  1296. 

Special  notice  of  the  possible  submission 
of  a  reinsurance  proposition  was  not  essen- 
tial to  the  right  of  the  stockholders  in 
regular  meeting  assembled  to  authorize  the 
execution  of  the  reinsurance  contract. 

Warner  ▼.  Mower,  11  Vt.  385;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Union  P.  R.  Co.  47 
Fed.  15,  affirmed  in  2  C.  C.  A.  174,  10  U. 
S.  App.  98,  61  Fed.  309,  163  U.  S.  564,  41 
L.  ed.  265,  16  Sup.  Ct.  Rep.  1173;  Western 
Improv.  Co.  v.  Des  Moines  Nat.  Bank,  103 
Iowa,  456,  72  N.  W.  657;  Morrill  v.  Little 
Falls  Mfg.  Co.  53  Minn.  371,  21  L.R.A.  174, 
55  N.  W.  647,  60  Minn.  405,  62  N.  W.  548 ; 
Jones  V.  Hilldale  Ceinetery  Soc.  23  Ky.  L. 
Rep.  1486,  65  S.  W.  838;  State  ex  rol.  Atty. 
Gen.  V.  Bonnell,  35  Ohio  St.  10;  Mutual  F. 
Ins.  Co.  V.  Farquhar,  86  Md.  668,  39  Atl. 
527;  New  York  Electrical  Workers'  Union 
V.  Sullivan,  122  App.  Div.  764,  107  N.  Y. 
Supp.  886;  Clark,  Corp.  464;  2  Machen, 
Corp.  §  1198. 

A  court  of  equity  will  not  set  aside  at 
the  suit  of  minority  stockholders  a  void- 
able corporate  act  which  has  been,  or  yet 
may  be,  rendered  valid  by  ratification  upon 
the'part  of  the  majority  stockholders. 

Foss  v.  Harbottle,  2  Hare,  461 ;  MacDoug- 
all  V.  Gardiner,  L.  R.  1  Ch.  Div.  13,  45  L.  J. 
Ch.  N.  S.  27,  33  L.  T.  N.  S.  521,  24  Week. 
Rep.  118;  Edwards  v.  Shrewsbury  &  B.  R, 
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Co.  2  DeG.  k  S.  537 ;  Lord  v.  Copper  Miners 
Co.  2  PhiU.  Ch.  740,  1  Hall  &  Tw.  85,  18 
L.  J.  Ch.  N.  S.  65,  12  Jur.  N.  S.  1059; 
Bagshaw  v.  Eastern  Union  K.  Co.  7  Hare, 
114,  6  Eng.  Ry.  &  C.  Cas.  152,  18  L.  J.  Ch. 
N.  S.  193,  13  Jur.  N.  S.  602;  Taunton  v. 
Royal  Ins.  Co.  2  Hem.  &  M.  135,  33  L.  J. 
Ch.  N.  S.  406,  10  Jur.  N.  S.  291,  10  L.  T. 
N.  S.  166,  12  Week.  Rep.  549;  Kent  v. 
Jackson,  14  Beav.  367;  Re  Norwich  Yarn 
Co.  22  Beav.  143,  25  L.  J.  Ch.  N.  S.  601,  2 
Jur.  N.  S.  940,  4  Week.  Rep.  619;  Clinch 
7.  Financial  Corp.  I>.  R.  5  Eq.  482;  Harben 
V.  Phillips,  L.  R.  23  Ch.  Div.  14,  48  L.  T. 
N.  S.  334,  31  Week.  Rep.  173;  Burland  v. 
Earle  [1902]  A.  C.  93,  71  L.  J.  P.  C.  N.  S. 
1,  50  Week.  Rep.  241,  85  L.  T.  N.  S.  553,  18 
Times  L.  R.  41,  9  Manson,  17;  Browne  v. 
La  Trinidad,  L.  R.  37  Ch.  Div.  1,  57  L.  J. 
Ch.  N.  S.  292,  68  L.  T.  N.  S.  137,  36  Week. 
Rep.  289;  Shaw  v.  Davis,  78  Md.  308,  23 
L,R.A.  294,  28  Atl.  619;  Gold  Bluflf  Min. 
&  Lumber  Corp.  v.  Whitlock,  75  Conn.  669, 
55  Atl.  175;  Dudley  v.  Kentucky  High- 
School,  9  Bush,  576;  Scanlan  v.  Snow,  2 
App.  D.  C.  137 ;  Wallace  v.  Long  Island  R. 
Co.  12  Hun,  460;  Hart  v.  Ogdensburg  &  L. 
C.  R.  Co.  89  Hun,  316,  35  N.  Y.  Supp.  566; 
t'nion  Agri.  Soc.  v.  Gamble,  52  Iowa.  524, 
^  X.  W.  531;  Purdom  v.  Ontario  Loan  & 
Debenture  Co.  22  Ont.  Rep.  597;  Ritchie 
V.  Vermillion  Min.  Co.  1  Ont.  L.  Rep.  664; 
Trusts  &  G.  Co.  v.  Abbott  Mitchell  Iron  A 
Steel  Go.  11  Ont.  L.  Rep.  403;  3  Clark  & 
M.  Priv.  Corp.  1688;  2  Cook,  Corp.  6th 
ed.  §  683;  1  Morawetz,  Priv.  Corp.  §§  246, 
249. 

If  the  plaintiff  and  his  associate  have 
been  injured,  an  award  of  damages  or  com- 
pensation is  the  proper  and  sufficient  rem- 
edy. 

Southern  Mut.  Aid  Asso.  v.  Blount,  112 
Va.  214,  70  S.  E.  487;  Freemyer  v.  Industri- 
al Mut.  Indemnity  Co.  101  Ark.  61,  141  8. 
W.  508;  Sabre  v.  United  Traction  &  Elec- 
tric Co.  156  Fed.  79;  Mulverhill  v.  Vicks- 
burg  R.  Power  k  Mfg.  Co.  88  Miss.  689, 
40  So.  647 ;  Beling  v.  American  Tobacco  Co. 
72  N.  J.  Eq.  32,  65  Atl.  726;  Dana  v.  Amer- 
ican Tobacco  Co.  72  N.  J.  Eq.  44,  65  Atl. 
730;  Chapman  v.  Mad  River  &  L.  E.  R. 
Co.  6  Ohio  St.  120. 

The  right  of  the  plaintiff  and  his  associ- 
ate to  the  relief  sought,  if  it  ever  existed, 
was  barred  by  laches  before  this  suit  was 
begun. 

5  Pom.  Eq.  Jur.  3d  ed.  §  21;  Mumford 
V.  Ecuador  Development  Co.  —  N.  J.  Eq. 
— ,  50  Atl.  476;  Dana  v.  American  Tobacco 
Co.  72  N.  J.  Eq.  44,  65  Atl.  730;  Thompson 
V.  Lambert,  44  Iowa,  239;  International  & 
G.  N.  R.  Co.  V.  Bremond,  53  Tex.  96:  Cart- 
er V.  Ford  Plate  Glass-  Co.  85  Ind.  180; 
Holt  V.  Parsons,  118  Ga.  895,  46  S.  E.  690; 
46  L.RJ^.(N.S.) 


Atty.  Gen.  ex  rel.  Easton  v.  New  York  ft 
L.  B.  R.  Co.  24  N.  J.  Eq.  49 ;  Wayne  County 
V.  Dickinson,  153  Ind.  682,  53  N.  E.  929; 
Birmingham  Canal  Co.  v.  Lloyd,  18  Ves. 
Jr.  616,  8  Mor.  Min.  Rep.  166,  11  Revised 
Rep.  246;  Rabe  v.  Dunlap,  51  N.  J.  Eq.  40, 
25  Atl.  969;  Galliher  v.  Cadwell,  146  U.  S. 
368,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  873; 
Graham  v.  Birkenhead,  L.  &  C.  Junction  R. 
Co.  2  Macn.  &  G.  146,  2  Hall  k  Tw.  450, 
20  L.  J.  Ch.  N.  S.  446,  14  Jur.  N.  S.  494; 
Spencer  v.  Seaboard  Air  Line  R.  Co.  137 
N.  C.  107,  1  L.R.A.(N.S.)  604,  49  S.  E. 
96;  Chapman  v.  Mad  River  k  L.  E.  R.  Co. 
6  Ohio  St.  120. 

Weaver,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Des  Moines  Life  Insurance  Company 
is  an  Iowa  corporation  organized  for  the 
transaction  of  the  business  indicated  by  its 
title.  Prior  to  October,  1907,  it  had  been 
doing  business  as  a  mutual  concern,  but  on 
the  day  named  it  was  reorganized  into 
a  stock  company,  and  adopted  articles  of 
incorporation  appropriate  to  effectuate  the 
change.  Its  capital  stock  was  fixed  at 
$100,000,  divided  into  1,000  shares  of  the 
par  value  of  $100  each.  Of  these  shares 
Charles  E.  Rawson  and  Louise  C.  Rawson, 
who  were  the  principal  figures  in  the  com- 
pany from  the  outset,  held  a  numerical  ma- 
jority. The  larger  part  of  the  minority 
stock  was  owned  by  Wilmot  A.  Harbach,  a 
son-in-law  of  the  Rawsons,  and  small  hold- 
ings were  in  the  hands  of  various  individu- 
als, among  whom  were  the  plaintiff  herein 
and  one  Max  Holtz,  each  owning  one  share. 
Plaintiff  and  Holtz  were  and  are  residents 
of  New  York.  The  company  continued  in 
active  prosecution  of  the  life  insurance  busi- 
ness, quite  largely  increasing  the  volume  of 
insurance  carried,  as  well  as  its  showing  of 
assets  and  profits,  until  the  opening  of  the 
year  1912.  On  January  16,  1912,  at  the 
time  and  place  fixed  therefor  in  the  articles 
of  incorporation,  the  stockholders  of  the 
company  assembled  in  annual  meeting.  Of 
this  meeting  plaintiff  and  Holtz  were  given 
no  notice  other  than  such  constructive  no- 
tice as  was  imparted  by  the  provision  of 
the  articles  naming  the  day,  hour,  and  place 
of  the  annual  meeting.  That  meeting  was 
attended  by  the  holders  of  983  of  the  1,000 
shares  of  stock  issued  and  outstanding.  The 
business  of  the  annual  meeting  not  being 
completed  on  January  16th,  it  was  ad- 
journed for  one  week,  when  the  transactions 
took  place  over  which  this  litigation  has 
arisen.  Prior  to  this  date  negotiations  had 
been  begun  by  the  Rawsons  (who  for  alleged 
considerations  of  health  wished  to  retire 
from  the  company)  looking  to  the  reinsur- 
ance of  the  business  of  the  Des  Moines  Life 
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Insurance  Company  in  the  National  Life 
Company,  a  corporation  of  the  state  of  Ill- 
inois, and  the  sale  of  their  shares  of  stock 
in  the  Des  Moines  Life  Company  to  one 
Johnson,  who  owned  a  controlling  interest 
in  the  National  Life. 

Referring  to  this  situation,  the  stockhold- 
ers at  the  meeting  above  mentioned  adopted 
by  unanimous  vote  a  resolution  as  follows: 
'^Resolved  by  the  stockholders  of  the  Des 
Moines  Life  Insurance  Company  in  regular 
annual  meeting  duly  assembled:.  That  the 
inability  of  C.  E.  Rawson  and  L.  C.  Kawson, 
president  and  vice  president  respectively  of 
the  company,  to  whose  unremitting  efforts 
throiigh  a  period  of  more  than  twenty  years 
its  past  success  has  been  chiefly  due,  to 
continue  longer  in  the  active  management 
of  its  affairs,  and  the  difficulty  of  securing 
officers  of  known  experience,  ability,  and  in- 
tegrity to  take  their  places,  render  it  ad- 
visable for  the  company  to  reinsure  its  out- 
standing liabilities  and  to  retire  from  busi- 
ness. That  the  proposition  made  by  Nation- 
al Life  Insurance  Company  of  the  United 
States  of  America  to  reinsure  the  company's 
outstanding  liabilities  is  satisfactory  to  the 
stockholders,  and  that  the  directors  be,  and 
hereby  they  are,  authorized  and  requested 
to  cause  the  proper  officers  of  the  company 
in  its  name  and  behalf  to  sign,  seal,  ac- 
knowledge, deliver,  and  carry  into  effect  a 
contract  of  reinsurance  with  said  National 
Life  Insurance  Company  of  the  United 
States  of  America  in  terms  substantially  as 
follows,  to  wit:  [Here  follows  a  copy  of 
the  contract  with  the  National  Life  Com- 
pany.] That  from  and  after  this  date,  the 
company  transact  no  business  except  such 
as  is  properly  incidental  to  the  carrying  out 
of  such  contract,  and  to  the  fulfilment  of  its 
existing  obligations,  and  to  the  winding  up 
of  its  affairs.  That  the  directors  be,  and 
hereby  they  are,  authorized  and  requested 
to  take  such  steps  as  may  be  appropriate 
for  the  voluntary  liquidation  of  the  com- 
pany's business."  The  contract  is  too  volu- 
minous to  be  here  set  out.  it  assigns  and 
transfers  to  the  National  Life  all  the  prop- 
erty and  assets  of  every  kind  and  nature 
owned  by  the  Des  Moines  Life,  and  em- 
powers and  authorizes  the  former  company 
to  collect  and  receive  all  premiums,  reserves, 
and  income  thereafter  becoming  due  and 
payable  to  the  Des  Moines  Life.  In  consid- 
eration of  such  transfer  of  all  the  property 
and  assets  of  the  last-named  company,  the 
National  Life  assumed  as  its  own  all  the 
policy  oblijjations  and  other  indebtedness  of 
the  Des  Moines  Life  except  its  liability  to 
its  stockholders.  In  addition  to  the  fore- 
fjoing,  and  as  a  further  consideration  for 
said  sale  and  transfer,  the  National  Life 
undertook  to  pay  the  Des  Moines  Life  $300,- 
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000  cash  and  the  further  sum  of  $400,000  in 
five  annual  payments  of  $80,000  each.  The 
contract  being  executed,  the  cash  instal- 
ment of  $300,000  was  paid.  On  January  24, 
1912,  Harbach,  as  secretary  of  the  Des 
Moines  Life,  addressed  letters  to  the  plain- 
tiff and  Holtz,  informing  them  of  what  had 
been  done,  and  inclosing  to  each  a  check  for 
$300  as  a  "first  liquidation  dividend."  In 
this  letter  the  reasons  for  going  into  liqui- 
dation were  stated  as  follows:  "Owing  to 
the  continued  ill  health  of  Mr.  C.  E.  Raw- 
son,  who  has  been  for  many  years  the  presi- 
dent and  manager  of  this  company,  it  be- 
came necessary  either  to  change  the 
management  of  the  company,  or  to  arrange 
with  some  other  company  to  perform  its  ob- 
ligations. All  things  considered,  it  seemed 
that  the  latter  course  was  most  advantage- 
ous to  the  stockholders  and  the  policy  hold- 
ers alike,  provided  suitable  arrangements 
could  be  made  with  a  company  of  the  req- 
uisite financial  strength  and  business  char- 
acter." The  letter  proceeds  then  to  say 
that  the  National  Life  appears  to  be  one 
of  the  necessary  financial  soundness,  and  the 
stockholders  thus  addressed  are  informed  of 
the  essential  features  of  the  sale  and  trans- 
fer. On  January  30,  1912,  plaintiff  and 
Holtz,  who  appear  to  be  acting  together, 
each  addressed  a  letter  to  Harbach,  protest- 
ing that  they  had  been  given  no  notice  of 
the  meeting  or  of  the  proposed  sale  of  the 
business,  expressing  their  objection  thereto, 
and  returning  the  checks  which  had  been 
sent  them.  No  legal  proceedings  were  in- 
stituted to  prevent  the  carrying  out  of  said 
contract  until  April  23,  1912,  when  this  ac- 
tion was  begun. 

In  his  petition  plaintiff  sets  out  the  facts 
above  stated,  and  further  alleges  that  Raw- 
son  and  his  wife  were  in  substantial  control 
of  the  business  of  the  company  under  its 
original  organization,  and  that  the  change 
thereof  to  a  stock  company  was  designed  to 
perpetuate  such  control,  and  to  enhance 
their  personal  profits  in  the  business,  and 
that  said  persons  did  in  fact  continue  in 
such  management  until  the  date  of  the  at- 
tempted liquidation.  He  further  alleges 
that  at  the  date  of  such  liquidation  the 
company  was  solvent  and  in  the  enjoyment 
of  a  large,  profitable,  and  growing  business, 
and  owned  and  possessed  property,  money, 
securities,  and  other  assets  largely  in  ex- 
cess of  the  securities  and  reserves  which  it 
was  required  to  retain  for  the  benefit  of 
its  policy  holders,  and  that  in  such  excess 
or  accumulation  of  profits  plaintiff  was  en- 
titled to  share  in  just  proportion  with 
other  stockholders;  that  in  making  the  sale 
nf  said  assets  and  business  to  the  National 
Life,  and  in  entering  upon  a  liquidation  of 
its  affairs,   the  said  Des  Moines  Life  ex- 
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cfeded  its  po¥^erB,  and  that  the  resolution 
authorizing  such  sale  and  the  contract  made 
in  pursuance  thereof  are  void  and  of  no 
effect.  He  further  charges  that  the  officers 
of  said  company  knew  that  plaintiff  and 
other  stockholders  would  be  opposed  to 
such  proceedings  and  would  not  consent 
thereto,  and  that  to  prevent  their  opposi- 
tion being  made  effective  notice  of  the  con- 
templated meeting  and  of  the  proposed  sale 
to  the  National  Life  was  fraudulently  with- 
held from  them  until  after  the  contract  had 
been  made.  It  is  further  charged  that  the 
sale  of  the  assets  and  business  of  the  com- 
pany is  in  fact  and  in  legal  effect  an  at- 
tempted dissolution  of  the  corporation,  and 
in  pursuance  of  such  design  its  offices  have 
been  closed,  and  it  has  ceased  to  do  or  trans- 
act the  business  for  which  it  was  authorized, 
although  under  the  terms  of  its  organiza- 
tion it  has  yet  many  years  of  corporate 
life,  and  its  dissolution  cannot  lawfully  be 
effected  except  by  the  unanimous  consent  of 
its  stockholders.  As  further  illustrating 
the  alleged  fraudulent  character  of  the 
transaction,  plaintiff  says  that  after  the 
sale  had  dt  least  been  tentatively  negotia- 
ted by  the  Rawsons  at  a  figure  making  the 
stock  worth  at  least  $700  a  share,  said  Raw- 
sons,  aided  by  Harbach,  the  secretary,  and 
one  Donahey,  a  director  of  the  company, 
entered  upon  an  organized  effort  to  purchase 
the  stock  held  by  the  minority  members  at 
the  price  of  $200  per  share,  and,  by  falsely 
representing  or  concealing  the  fact  and 
terms  of  the  proposed  sale  to  the  National 
Life,  did  in  fact  induce  many  of  said  stock- 
holders  to  part  with  their  shares  at  the 
grossly  inadequate  price  of  $200.  and  that 
the  shares  ^o  obtained  were  by  the  pur- 
chasers voted  in  favor  of  ratifying  and 
carrying  out  said  contract  of  sale.  He  fur- 
ther alleges  that  the  officers  and  directors 
of  the  company  having  had  part  and  share 
in  all  said  wrongful  transactions,  applica- 
tion to  them  to  bring  this  action  would  be 
unavailing,  and  that  he  as  a  stockholder  is 
entitled  to  bring  the  same  in  his  own  name 
and  for  himself  and  for  all  other  stockhold- 
ers similarly  situated. 

By  amendment  to  the  petition  it  is  charged 
that  at  the  date  of  the  adjourned  stock- 
holders' meeting  of  January  23,  1912,  John- 
eon  had  become  the  actual  or  beneficial 
holder  of  all  the  stock,  except  fourteen 
shares  only,  of  the  Des  Moines  Life  Com- 
pany, and  that  said  Johnson,  having  thus 
acquired  full  control  of  such  company,  and 
having  already  full  control  of  the  National 
Life  Company,  was  enabled  to  manipulate 
and  di-ect  the  action  of  both  companies  in 
his  own  interest,  and  fix  the  terms  of  the 
agreement  for  both  parties  and  to  his  own 
Personal  profit,  and  that  this  was  done  in  ' 
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utter  disregard  of  the  rights  of  the  Des 
Moines  Life  Company,  and  especially  of  its 
minority  stockholders.  It  is  finally  charged 
that  the  true  consideration  for  the  sale  to 
the  ^National  Life  is  not  expressed  in  the 
contract,  but  that  in  addition  thereto  other 
large  and  valuable  considerations  were  paid 
to  the  Rawsons  and  those  with  whom  they 
were  associated  in  the  deal. 

Upon  the  showing  thus  made,  plaintiff 
prays  the  appointment  of  a  receiver  to  take 
charge  of  the  business  and  property  of  the 
Des  Moines  Life  Company,  and  for  a  decree 
declaring  the  contract  for  sale  and  transfer 
of  its  assets  and  business  to  the  National 
Life  Company  void  and  of  no  effect,  and  re- 
quiring the  latter  company  to  restore  to  the 
former  all  the  property  and  assets  delivered 
to  or  received  by  it  in  pursuance  of  said 
contract,  and  further  requiring  the  Des 
Moines  Life  Company  to  use  and  administer 
such  assets  in  conforinity  with  the  trust  im- 
posed upon  it  by  its  charter  and  by  law. 
Plaintiff  also  asks  for  the  issuance  of  a 
temporary  injunction  pending  the  final  ter- 
mination of  the  action,  restraining  the  Des 
Moines  Life  Company  and  its  officers  from 
making  any  further  delivery  or  transfer  of 
its  property  and  assets  to  the  National  Life 
Company,  restraining  said  last-named  com- 
pany from  further  receiving  such  property 
and  assets,  and  from  disposing  of  any  prop- 
erty or  assets  received  from  the  Des  Moines 
Life  Company  until  the  rights  of  the  part- 
ies have  been  finally  adjudicated. 

Answering  the  petition,  the  defendants 
admit  the  sale  and  transfer  of  the  assets 
and  business  of  the  Des  Moines  Life  Com- 
pany to  the  National  Life  Company,  but 
deny  all  allegations  of  wrong  and  fraud  in 
such  transaction,  and  deny  that  they  acted 
therein  in  excess  of  their  lawful  power  and 
authority.  They  aver  that  of  the  1,000 
shares  of  capital  stock  of  the  Des  Moines 
Life  Company  098  shares  were  held  by  per- 
sons expressly  consenting  to  such  sale,  and 
that  all  of  said  998  shares  have  been  trans- 
ferred to  and  are  now  owned  and  held  by 
Johnson,  who  is  their  sole  owner.  They 
further  alleged  that  while  the  Des  Moines 
Life  had  done  a  profitable  business  up  to 
the  date  when  liquidation  Wcis  determined 
upon,  yet  by  reason  of  the  fact  that  Raw- 
son  and  his  wife,  to  whose  efforts  and 
business  capacity  such  prosperity  had  been 
largely  due,  were  compelled  to  retire  from 
the  company  because  of  failing  health,  and 
by  reason  of  the  peculiar  conditions  then  ob- 
taining in  the  business  of  life  insurance, 
rendering  the  same  likely  in  the  immediate 
future  to  be  more  hazardous  and  less  profit- 
able, it  appeared  both  expedient  and  wise  to 
accept  an  advantageous  offer  for  the  rein- 
surance of  its  risks  and  the  sale  of  its  a»> 
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sets,  rather  than  to  continue  the  business 
under  less  favorable  conditions  than  had 
theretofore  attended  it.  Under  such  circum- 
stances, and  acting  in  good  faith  for^  the 
benefit  of  all  concerned,  they  say  they  entered 
into  the  contract.  They  further  repre- 
sent that,  beginning  immediately  after  the 
making  of  said  contract,  they  began  the  per- 
formance of  its  stipulations,  and  long  be- 
fore the  institution  of  this  action  all  the  as- 
sets of  the  Des  Moines  Life  (other  than  the 
price  received  for  said  sale)  were  trans- 
ferred and  turned  over  to  the  National  Life, 
and  the  instalment  of  $300,000,  paid  to  the 
former  company  upon  said  contract,  was 
distributed  and  paid  out  to  its  stockholders 
as  a  liquidation'  dividend.  Prior  to  the  be- 
ginning of  this  suit,  defendants. further  say, 
more  than  10,000  of  the  policy  holders  of  the 
Des  Moines  Life  Company  had  acquiesced 
in  the  contract  of  reinsurance,  and  ex- 
ecuted their  written  consent  to  substitute 
the  contract  of  the  National  Life  for  that 
of  the  Des  Moines  Life,  thereby  releasing 
the  latter  from  such  policy  obligations,  and 
that  under  the  obligations  so  assumed  by 
the  National  Life  the  latter  has  become 
liable  to  pay  and  has  paid  death  claims 
to  the  amount  of  $94,000.  Thousands  of 
policy  holders  have  paid  to  the  National 
Life  the  premiums  falling  due  upon  the  in- 
surance issued  by  the  Des  Moines  Life,  and 
it  is  averred  that  the  court  ought  not  and 
cannot  make  any  order  or  enter  any  judg- 
ment herein  affecting  the  rights  of  the  poli- 
cy holders,  none  of  whom  are  parties  to  this 
proceeding. 

The  pleadings — petition  and  answer — with 
various  affidavits,  counter  affidavits,  and  ex- 
hibits, of  which  more  specific  mention  is  not 
necessary,  were  submitted  to  the  court  upon 
plaintiff's  application  for  temporary  injunc- 
tion. The  writ  was  denied  by  the  court  in 
a  brief  opinion,  stating,  in  effect,  that  the 
demand  for  an  injunction  having  been  de- 
layed some  three  months  after  the  contract 
complained  of  had  been  made,  and  such  con- 
tract having  already  been  largely  performed, 
a  temporary  injunction  might  at  that 
stage  of  the  proceedings  be  productive  of 
harm  rather  than  benefit  to  the  policy  hold- 
ers and  to  others  interested  in  the  con- 
troversy. It  is  from  this  order  that  appeal 
has  been  taken.  No  trial  has  been  had  upon 
the  merits  of  the  dispute,  and  the  question 
before  us  is  to  be  disposed  of  upon  the  peti- 
tion and  answer  and  the  supporting  docu- 
ments to  which  we  have  referred. 

The  forocroing  statement  is  perhaps  of  te- 
dious lenofth,  but  it  has  seemed  necessary 
to  a  fair  understanding  of  the  position  of 
the  parties  to  a  controversy  which,  however 
small  the  sum  immediately  involved  in  its 
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determination,  effects  directly  or  indirectly 
interests  of  great  importance. 

I.  Counsel  on  either  side  have  favored 
the  court  with  carefully  prepared  briefs,  dis- 
cussing with  great  thoroughness  the  legal 
questions  they  believe  raised  by  the  appeal. 
Some  of  these  we  think  unnecessarily  antic- 
ipate or  assume  the  merits  of  the  litigation 
as  they  may  appear  on  the  trial  yet  to  be 
had.  The  granting  or  refusal  of  the  demand 
for  a  temporary  injunction  is  not  always  a 
matter  of  right,  even  where  the  petition 
shows  a  probable  right  of  relief  on  final 
hearing.  Application  therefore  is  addressed 
to  the  sound  discretion  of  the  court,  to  be 
guided  according  to  the  circumstances  of 
the    particular   case.      High,    Inj.    4th    ed. 

§  11. 

It  is,  of  course,  familiar  doctrine  that 
this  court  will  not  interfere  in  such  cases 
except  upon  clear  showing  of  abuse  of  the 
discretion  so  reposed  in  the  court  below. 

The  writ  is  to  a  great  extent  a  preven- 
tive remedy;  and  where  the  parties  are  in 
dispute  concerning  their  legal  rights,  it 
will  not  ordinarily  be  granted  until  the 
right  is  established,  especially  if  the  l^al 
or  equitable  claims  asserted  raise  questions 
of  a  doubtful  or  unsettled  character.  Says 
the  Pennsylvania  court:  "As  a  preliminary 
injunction  is  in  its  operation  somewhat  like 
judgment  and  execution  before  trial,  it  is 
only  to  be  resorted  to  from  a  pressing  ne- 
cessity to  avoid  injurious  consequences, 
which  cannot  be  repaired  under  any  stand- 
ard of  compensation."  Mammoth  Vein  Con- 
sol.  *  Coal  Co's  Appeal,  54  Pa.  183,  7  Mor. 
Min.  Rep.  4C0. 

On  the  same  subject  Baldwin,  J.,  in  Bona- 
parte V.  Camden  &  A.  R.  Co.  Baldw.  205, 
Fed.  Cas.  No.  !],617,  uses  this  language: 
"There  is  no  power  the  exercise  of  which  is 
more  delicate,  which  requires  greater  cau- 
tion, deliberation,  and  sound  discretion,  or 
more  dangerous  in  a  doubtful  case,  than 
the  issuing  an  injunction;  it  is  the  strong 
arm  of  equity,  that  never  ought  to  be  ex- 
tended unless  to  cases  of  great  injury,  where 
courts  of  law  cannot  afford  an  adequate  or 
commensurate  remedy  in  damages."  So, 
also,  in  Thompson  ex  rel.  Bergen  v.  Pater- 
son,  9  N.  J.  Eq.  624,  in  affirming  the  refusal 
of  a  temporary  writ,  it  is  said  that  "in  the 
bill,  answer,  and  affidavits,  no  case  of 
threatening,  irreparable  mischief  is  made 
out.  That  is  the  only  question  he  (the 
chancellor)  had  to  decide  upon  the  motion 
for  a  preliminary  injunction, — in  advance 
of  the  hearing  of  the  cause,  and  before  the 
case  was  in  a  situation  to  be  decided  upon 
the  merits.  Where  it  does  not  appear  that 
irreparable  mischief  is  liable  to  ensue  from 
leaving  a  party  to  go  on  exercising  a  right 
he  claims,  the  court  never  stops  him  before 
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it  has  an  opportunity  of  examining  the 
question  of  right.''  In  the  same  line  is  the 
declaration  of  the  same  court:  "An  injunc- 
tion will  not  issue  where  the  right  of  the 
complainant,  which  it  is  designed  to  pro- 
tect, depends  upon  a  disputed  question  of 
law  about  which  there  mav  be  a  doubt, 
which  has  not  been  settled  by  the  .  .  . 
law  of  this  state."  Stevens  v.  Paterson  & 
N.  R.  Co.  20  N.  J.  Eq.  126. 

Even  where  the  technical  right  to  injunc- 
tive relief  is  otherwise  clearly  established, 
it  will  be  denied  where  the  issuance  of  the 
iftTit  may  occasion  inconvenience  to  the 
public  and  serious  loss  to  the  defendant, 
while  the  injury  to  the  plaintiff  can  readily 
be  compensated  in  damages.  Becker  v.  Leb- 
anon &  M.  Street  R.  Co.  188  Pa.  484,  41 
Atl.  612;  Fisk  v.  Hartford,  70  Conn.  720, 
66  Am.  St.  Rep.  147,  40  Atl.  906. 

We  have  cited  but  few  of  the  many  prece- 
dents upon  this  question,  but  they  cbtablish, 
we  think,  the  general  trend  of  judicial  opin- 
ion, and  indicate  the  conservative  and  safe 
rule  to  be  observed  in  cases  of  this  char- 
acter. Applying  that  rule  to  the  case  made 
by  the  record  before  us,  we  hold  that  it 
shows  no  abuse  of  discretion  by  the  trial 
court,  justifying  us  in  reversing  its  ruling, 
and  requiring  it  to  sustain  the  plaintiff's 
demand  for  a  temporary  injunction. 

II.  Strictly  speaking,  the  conclusion  an- 
nounced in  the  preceding  paragraph  is  as 
far  as  it  is  necessary  for  us  to  go  in  dispos- 
ing of  the  plaintiff's  appeal  from  the  ruling 
on  his  motion  for  a  temporary  writ.  But 
the  manner  in  which  the  case  has  been  pre- 
sented and  argued  evidences  a  common  de- 
sire of  counsel  on  both  sides  that  we  express 
our  views  on  some  of  the  more  fundamental 
propositions  underlying  the  principal  con- 
troversy. Within  limits  this  may  be  prop- 
er and  serve  to  keep  the  future  course  of 
the  litigation  within  due  bounds.  These 
views  will  also  have  quite  direct  bearing 
upon  the  correctness  of  the  position  taken 
by  the  trial  court  in  refusing  the  writ. 

The  basic  contention  of  the  plaintiff  is 
that  the  sale  of  the  business  and  assets  of 
the  Des  Moines  Life  Company  is,  in  law  and 
equity,  tantamount  to  a  dissolution  of  that 
corporation,  and  that  the  dissolution  of  a 
corporation  before  tlie  expiration  of  its 
charter  period  cannot  be  legally  effected,  or 
the  business  for  which  it  was  organized 
abandoned,  except  by  the  unanimous  consent 
of  all  its  stockliolders.  It  is  to  be  admitted 
that  this  rule,  stated  in  a  general  way,  has 
the  support  of  numerous  authorities,  most 
of  which  are  collected  in  appellant's  brief. 
The  leading  and  most  frequently  cited  de- 
cision to  this  effect  is  Abbot  v.  American 
Hard  Rubber  Co.  33  Barb.  578.  It  is  per- 
haps open  to  fair  doubt  whether  the  ques- 
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tion  was  necessarily  involved  in  that  case, 
but  it  has  undoubtedly  been  treated  as  an 
authority,  and  not  infrequently  followed. 
See  Forrester  v.  Boston  &  M.  Consol.  Copper 
&  S.  Min.  Co.  21  Mont.  544,  55  Pac.  229, 
353;  People  v.  Ballard>  134  N.  Y.  269,  17 
L.R.A.  737,  32  N.  E.  54;  4  Thomp.  Corp. 
2d  ed.  §  4489,  and  cases  there  cited. 

But  the  doctrine  has  by  no  means  the  un- 
animous support  of  the  precedents,  and  it 
has  frequently  been  held  that  its  strict  en- 
forcement would  neutralize  the  efficiency  of 
that  other  and  necessary  rule  to  which  every 
stockholder  impliedly  agrees  in  becoming  % 
member  of  a  corporation,  that  the  manage- 
ment and  cotitrol  of  the  corporate  business 
and  interest  shall  be  vested  in  the  majority. 
See  Treadwell  v.  Salisbury  Mfg.  Co.  7  Gray, 
393,  66  Am.  Dec.  490;  Bowditch  v.  Jack- 
Son  Co.  76  N.  H.  357,  82  Atl.  1014,  Ann. 
Cas.  1913  A,  366;  Lauman  v.  Lebanon  Val 
ley  R.  Co.  30  Pa.  42,  72  Am.  Dec.  685; 
Ritchie  v.  Vermillion  Min.  Co.  1  Out.  L. 
Rep.  654;  Arents  v.  Blackwell's  Durham 
Tobacco  Co.  (C.  C.)  101  Fed.  338;  Maben 
V.  Gulf  Coal  &  Coke  Co.  173  Ala.  259,  35 
L.R.A.(N.S.)  396,  55  So.  607. 

The  rule  of  the  Abbot  Case  has  been  men- 
tioned arguendo  by  this  court  as  affording 
a  general  standard  by  which  corporate  pow- 
ers are  restricted.  Traer  v.  Lucas  Prospect- 
ing Co.  124  Iowa,  112,  99  N.  W.  290.  But 
while  frequently  called  upon  to  hold  invalid 
the  sale  of  all  the  property  of  a  corporation, 
we  have  never  applied  or  enforced  the  rule 
relied  upon  by  the  appellant.  Looking  to 
our  decisions  having  any  legitimate  bearing 
upon  the  issues  now  presented,  we  find  fair- 
ly sustained  the  proposition  that,  when  the 
majority  of  the  stockholders  of  a  business 
corporation,  acting  without  fraud  and  upon 
reasonable  grounds,  conclude  that  the  ex- 
igencies of  the  business  in  which  it  is  en- 
gaged and  the  best  interests  of  all  concerned 
therein  require  a  sale  of  the  property  and 
a  liquidation  of  the  corporate  affairs,  equity 
will  not  interfere  to  prevent  the  consumma- 
tion of  such  transaction  at  the  suit  of  one 
or  more  minority  stockholders,  especially 
where  it  appears  that  the  protesting  mem- 
bers are  not  likely  to  suffer  any  injury  for 
which  there  is  no  other  adequate  remedy. 
For  example,  while  stating  the  general  rule 
of  the  Abbot  Case,  it  has  been  held  that 
when  insolvent  or  in  a  failing  condition  the 
corporation  may  sell  all  its  property  with- 
out the  unanimous  consent  of  its  stockhold- 
ers.   Traer  v.  Lucas  Prospecting  Co.  supra. 

Where  a  minority  stockholder  was  given 
no  notice  of  a  meeting  at  which  a  sale  of 
the  corporate  assets  was  authorized  (it 
being  known  to  the  majority  that  he  was 
opposed  to  the  transaction),  the  sale  was 
held  to  be  valid;    it  appearing  that  the 
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financial  condition  of  the  corporation  made 
it  advisable,  and  no  fraud  being  disclosed. 
Sawyer  v.  Dubuque  Printing  Co.  77  Iowa, 
242,  42  N.  VV.  300. 

The  same  question  arose  in  Price  v.  Hol- 
comb,  89  Iowa,  135>  56  N.  W.  410,  and  it 
was  there  said:  "It  is  unquestionably  true 
that  a  private  corporation  holds  its  property 
as  a  trust  fund  for  the  stockholders.  .  .  . 
act  together;  they  are  in  a  sense  the  corpo- 
ration, and  r.Mist  act  with  due  regard  to  the 
right  of  the  minority.  If  the  majority  de- 
cide arbitrarily,  and  without  just  cause,  to 
sell  the  property  of  the  corporation  to  the 
prcfjudice  of  the  minority,  and  thereby  com- 
pel the  winding  up  of  the  business,  .  .  . 
it  is  a  fraud  upon  the  minority,  Vnd  courts 
of  equity  will  interfere.  If,  however,  just 
cause  exists  for  selling  the  property,  as 
when  the  corporation  is  insolvent  and  the 
sale  is  necessary  to  pay  debts,  or  where 
.  .  .  the  business  is  a  failure  .  .  . 
and  the  best  interests  of  all  require  it,  the 
majority  have  clearly  power  to  order  the 
sale,  and  in  such  case  their  acts  are  not 
ultra  vires" 

While  the  cases  here  cited  present  in- 
stances of  sales  made  under  conditions  of 
financial  embarrassment,  it  is  nowhere  held 
that  insolvency  and  financial  stress  afford 
the  only  occasion  for  the  exercise  of  such 
power.  Indeed  the  rule  as  stated  in  Price 
V.  Holcomb,  supra,  fairly  implies  that  such 
power  may  be  exercised  where  any  "just 
cause"  exists  therefor.  In  Platner  v.  Kir- 
by,  138  Iowa,  206,  115  N.  W.  1034,  .this 
court  appears  to  have  interpreted  the  effect 
of  its  former  holdings  in  harmony  with  that 
view,  saying  that  "in  this  state  we  have 
recognized  the  right  of  the  majority  to  de- 
termine whether  the  corporation  shall  be 
continued  or  shall  be  wound  up."  This  posi- 
tion finds  support  in  precedents  from  other 
states  already  cited. 

Speaking  of  the  stockholders  of  a  business 
corporation.  Judge  Bigelow  of  the  Massa- 
chusetts court  has  said:  "By  accepting  a 
charter  they  do  not  undertake  to  carry  on 
the  business  for  which  they  are  incorpora- 
ted indefinitely,  and  without  any  regard  to 
the  condition  of  their  corporate  property. 
Public  policy  does  not  require  them  to  go 
on  at  a  loss.  On  the  contrarv  it  would 
seem  very  clearly  for  the  public  welfare,  as 
well  as  for  the  interest  of  the  stockholders, 
that  they  should  cease  to  transact  business 
as  soon  as,  in  the  exercise  of  a  sound  judg- 
ment, it  is  found  that  it  cannot  be  prudent- 
ly continued.  If  this  be  not  so,  w^e  do  not 
see  that  any  limit  could  be  put  to  the  busi- 
ness of  a  trading  corporation,  short  of  the 
entire  loss  or  destruction  of  the  corporate 
property.  The  stockholders  could  be  com- 
pelled to  carry  it  on  until  it  came  to  actual 
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insolvency.  Such  a  doctrine  is  without  anj 
support  in  reason  or  authority."  In  that 
case  the  corporation  was  not  insolvent,  but 
the  conditions  were  such  that  means  to  go 
forward  properly  with  the  business  were 
not  available.  Of  the  power  of  the  majority 
under  these  circumstances  the  court  further 
says:  "We  entertain  no  doubt  of  the  right 
of  a  corporation,  established  solely  for 
trading  and  manufacturing  purposes,  by  a 
vote  of  the  majority  of  their  stockholders, 
to  wind  up  their  affairs  and  close  their  busi- 
ness, if  in  the  exercise  of  a  sound  discre- 
tion they  deem  it  expedient  so  to  do.  At 
common  law  the  right  of  corporations,  act- 
ing by  a  majority  of  their  stockholders,  to 
sell  their  property  is  absolute,  and  ia  not 
limited  as  to  objects,  circumstances,  or 
quantity." 

The  same  line  of  reasoning  is  followed  in 
the  recent  case  of  Bowditch  V.  Jackson  Co. 
76  N.  H.  351,  82  Atl.  1014,  Ann.  Cas.  1913 
A,  366.  The  court  there  says,  after  reference 
to  the  various  statements  of  the  rule  by 
which  a  corporation  under  proper  circum- 
stances may  sell  all  its  property:  "All 
these  are  fairly  summed  up  in  the  state- 
ment that  the  majority  may  close  out  the 
affairs  of  the  company  when  it  can  no  longer 
make  a  reasonable  profit.  It  is  believed  no 
court  would  now  hold  that  the  rights  of  the 
minority  were  more  extensive  than  this 
rule  implies.  If  the  majority  may  sell  to 
prevent  greater  losses,  why  may  they  not 
also  sell  to  make  greater  gains?  Bearing 
in  mind  that  this  is  purely  a  business  prop- 
osition, with  no  public  rights  or  duties  in- 
volved, there  seems  to  be  no  substantial 
difference  between  the  two  cases,  as  a  mat- 
ter of  principle.  In  each  case  the  sale  is 
made  because  it  is  of  advantage  to  the 
stockholders.  Whether  the  profit  to  be 
made  is  a  reasonable  one  must  be  a  relative 
matter."  Further  discussing  the  subject 
the  court  adds:  "And  the  question  is  one 
of  future  prospects.  Its  decision  requires 
the  exercise  of  business  judgment,  sagacity, 
and  power  to  forecast  coming  events.  It  is 
not  an  issue  appropriate  for  trial  and  de- 
cision in  courts,  but  rather  one  to  be  settled 
by  the  judgment  of  the  men  conducting  the 
business  in  question.  In  a  limited  sense, 
the  majority  act  as  trustees  for  all  the 
stockholders.  When  their  acts  are  invpugned 
by  the  minority,  it  is  not  the  function 
of  the  court  to  set  its  judgment  against 
theirs  in  settling  the  wisdom  or  policy  of 
proposed  action.  By  the  contract  of  asso- 
ciation all  questions  of  this  nature  were 
committed  to  the  majority  for  final  decision 
( citations  omitted ) ." 

A  brief  reference  to  the  text-writers  upon 
this  question  may  also  be  of  interest. 

Mr.  Thompson,  after  quoting  a  judicial 
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holding  that  a  corporation  must  remain  in 
business  unless  all  stockholders  consent  to 
its  being  wound  up,  expresses  his  own  views 
as  follows:  "But  it  is  believed  that  this 
dictum  is  unsound  when  applied  to  a  case 
where  a  majority  of  the  stockholders  elect 
to  wind  up  the  affairs  of  the  corporation 
and  distribute  its  assets,  because,  although 
the  affairs  of  the  corporation  may  at  the 
particular  time  be  prosperous,  yet  circum- 
stances may.  exist  rendering  it  probable 
that  this  prosperity  will  not  continue;  and 
whether  such  circumstances  do  exist,  or 
are  likely  to  supervene,  is  a  question  com- 
mitted exclusively  to  the  judgment  of  the 
majority.  It  is  believed  that  no  case  can 
be  found  in  which  a  court  of  equity  has 
granted  an  injunction,  at  the  suit  of  a  min- 
ority stockholder  against  the  majority,  to 
prevent  them  from  discontinuing  the  busi- 
ness of  the  corporation  and  winding  up  its 
affairs.  The  exercise  of  such  a  power  would 
be  most  extraordinary.  It  would  be  tanta- 
mount to  compelling  the  specific  perform- 
ance of  an  agreement  to  form  and  carry  on 
a  corporation  extending  over  an  indefinite 
period  of  time,  and  when,  in  the  judgment 
of  the  majority,  on  a  question  of  mere 
economy  and  propriety,  on  which  their 
judgment  ought  to  be  conclusive,  it  has  been 
found  more  expedient  to  discontinue  the 
business."    4  Thorn  p.  Corp.  §  4443. 

To  the  same  effect  'it  is  said  by  Mr.  Mor- 
awetz:  "Ordinary  trading  corporations  are 
formed  solely  for  the  pecuniary  benefit  of 
their  shareholders.  It  is  therefore  no  more 
than  reasonable  that  the  majority  of  an 
association  of  this  description  should  have 
a  discretionary  power  to  give  up  the  joint 
speculation,  and  wind  up  the  company's 
business,  whenever  they  deem  this  step  to 
be  in  the  interest  of  the  whole  association. 
The  law  is  settled  accordingly ;  and  it  may 
be  stated  as  a  rule  that  it  is  an  implied 
condition  in  the  charter  of  every  corpora- 
tion, formed  solely  for  the  pecuniary  profit 
of  its  shareholders,  such  as  an  ordinary 
trading  or  manufacturing  corporation,  that 
its  business  may  be  wound  up  whenever  the 
majority  deem  this  to  be  expedient.  Under 
these  circumstances  the  majority  may,  with- 
out the  consent  of  the  minority,  sell  the 
whole  of  the  company's  property,  close  up 
the  business,  distribute  the  assets,  and  sur- 
render the  charter  to  the  state."  1  Mora- 
wetz,  Priv.  Corp.  §  413. 

And  it  seems  to  us  that  when  appellant 
concedes,  as  he  does  in  argument,  that  the 
majority  may  sell  and  dispose  of  the  cor- 
porate property  and  assets  when  the  neces- 
sities of  business  require  it,  they  recognize 
a  departure  from  the  strict  rule  in  the 
Abbot  Case,  the  effect  of  which  goes  dis- 
tinctlv  bevond  the  limits  which  he  asks 
46  L.R.A.'(N.S.} 


us  to  lay  down  for  the  government  of  the 
present  case.  We  have  no  statute  which, 
directly  or  by  necessary  implication,  defines 
the  line  between  a  valid  and  invalid  ex- 
ercise of  this  power.  If  we  look  to  the 
reasons  which  have  led  the  court  to  say 
that  a  single  stockholder,  who  has  con- 
tributed perhaps  a  thousandth  part  of  the 
capital  fund,  shall  not  be  authorized  to 
compel  the  owners  of  the  other  999  shares 
to  perpetuate  the  business  of  an  insolvent 
corporation,  they  just  as  imperatively  re- 
quire that  even  a  solvent  corporation  may 
be  liquidated  and  closed  out  if  those  to 
whom  the  management  of  that  business  is 
committed  foresee,  or  honestly  believe  they 
foresee,  threatened  perils  which  sound  busi- 
ness wisdom  warns  them  to  avoid  by  dis- 
posing of  tie  corporate  assets  and  winding 
up  its  affairs.  The  business  man  who  does 
not  consult  the  future,  and  lay  out  his 
course  with  reference  to  what  he  there  dis- 
covers, finds  himself,  sooner  or  later,  in- 
volved in  financial  ruin.  Nor  can  we  sup- 
pose that  a  corporation  for  pecuniary  profit 
is  looking  for  that  kind  of  blind  leadership. 
If  it  be  wise  and  just  to  say  that  a  corpora- 
tion may  dispose  of  its  assets  when  over- 
come bv  disaster,  it  is  even  more  wise  and 
just  to  say  that  they  may  do  likewise  to 
prevent  disaster  and  preserve  a  solvency 
the  permanence  of  which  changed  conditions 
have  rendered  insecure. 

The  defendants  herein  allege  that  by  the 
retirement  of  the  persons  whose  skill  and 
industry  had  built  up  the  business  of  the 
Des  Moines  Life,  and  by  reason  of  radical 
changes  which  had  taken  place  in  the  field 
of  life  insurance,  rendering  the  business 
more  hazardous  and  less  profitable,  they 
were  persuaded  that  it  was  for  the  benefit 
of  all  concerned  to  withdraw  from  the  com- 
petition and  take  advantage  of  an  oppor- 
tunity to  sell  at  a  figure  which  insured  to 
each  and  every  stockholder  the  full  return 
of  his  investment  with  large  added  profits. 
And  if  this  be  true,  and  the  majority  saw 
or  had  reason  to  believe  that  while  the  busi- 
ness had  theretofore  been  profitable,  it  had 
reached  the  high  tide  of  its  prosperity,  and 
was  quite  sure  to  enter  upon  an  era  of  de- 
clining profits  and  decreasing  assets,  which 
might  lead  the  corporation  to  the  verge  of 
insolvency,  then  sound  business  policy  and 
the  due  concern  for  the  preservation  of  the 
trust  imposed  upon  the  corporation  would 
appear  to  dictate  a  sale  and  transfer  of  the 
concern  while  it  was  in  the  condition  to 
command  the  highest  possible  price.  To 
say  the  leasts  there  is  no  rule  of  equity  to 
which  we  have  ever  given  our  adherence 
which  requires  a  court  to  interfere  by  in- 
junction to  defeat  a  sale  so  made  in  good  . 
faith   and   for   an    adequate   consideration. 
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Whether  these  conditions  did  exist  in  this 
company,  and  whether  the  majority  had  any 
reason  to  anticipate  changes  rendering  a 
sale  of  the  assets  and  a  winding  up  of  the 
corporate  affairs  advisable  as  a  sound  busi- 
ness proposition,  we  do  not  now  stop  to  in- 
quire. The  defendants  assert  that  such  con- 
ditions did  exist,  and  that  the  sale  was 
made  in  good  faith  toward  all  stockholders. 
The  plaintiff  denies  the  plea  thus  made,  and 
charges  that  the  majority  action  was  taint- 
ed with  bad  faith.  The  truth  of  this  issue 
is  yet  to  be  tried,  and  we  ought  not  to  ex- 
press any  opinion  upon  controverted  facts. 

Before  leaving  this  branch  of  the  case  we 
may  say  that  the  Code  of  1897  introduced 
a  significant  change  in  the  language  of 
the  statute  referring  to  the  dissolution  of 
corporations.  In  the  Code  of  1873,  §  1066, 
it  was  provided  that  "no  corporation  can  be 
dissolved  prior  to  the  period  fixed  in  its 
articles  of  incorporation,  except  by  unani- 
mous consent,  unless  a  different  rule  has 
been  adopted  in  their  articles."  As  re-en- 
acted into  the  present  Code,  §  1617,  the 
provision  is  that  "a  corporation  may  be 
dissolved  prior  to  the  period  fixed  in  the 
articles  of  incorporation,  by  unanimous  con- 
sent or  in  accordance  with  the  provisions  of 
its  articles," — a  regulation  far  less  sweep- 
ing in  its  terms  than  the  one  for  which  it 
has  been  substituted. 

But  the  question  presented  in  this  ap- 
peal is  not  one  of  the  limitation  of  the  pow- 
er to  dissolve  the  corporation,  but  one  of 
pow^er  to  sell  the  assets  of  the  eorporation 
and  wind  up  the  business.  That  such  sale 
is  not  necessarily  equivalent  to  a  dissolu- 
tion has  been  determined  by  us.  Price  v. 
Holcomb,  89  Iowa,  123,  56  N.  W.  407.  As 
we  have  already  noted,  there  is  no  statute 
denying  such  power  of  sale.  There  is  a 
statute  permitting  a  life  insurance  company 
to  reinsure  its  risks,  or  to  consolidate  with 
another  company  by  observing  certain  con- 
ditions. Code  Supp.  §§  1821,  n,  et  seq. 
Among  these  conditions  is  none  requiring 
the  unanimous  consent  of  the  stockholders. 

III.  Concerning  the  alleged  fraud  and 
misrepresentation  by  which  it  is  alleged 
that  certain  of  the  minoritv  stockholders 
were  induced  to  part  with  their  holdings  at 
$200  per  share,  it  is  possible  that  upon  that 
final  hearing  such  acts,  if  proved,  may  tend 
to  establish  a  general  scheme  to  defraud, 
in  which  the  sale  of  the  assets  of  the  com- 
pany played  a  part,  but,  so  far  as  is  devel- 
oped by  the  pleadings,  it  is  not  clear  what 
relevancy  such  matter  has  to  the  plaintiff's 
claim  in  this  proceeding.  None  of  the  per- 
sons so  parting  with  their  stock  are  in 
court  demanding  redress,  nor  does  the  plain- 
tiff appear  to  be  authorized  to  represent 
them.  So  far  as  the  record  discloses,  they 
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are  satisfied  with  the  consideration  paid 
them,  and  do  not  care  to  risk  its  loss  or 
diminution  by  litigation.  Neither  plaintiff 
nor  Holtz  were  so  misled;  they  refused  the 
offer,  and  have  suffered  no  loss  or  damage 
because  of  that  fraud.  They  constitute  a 
class  by  tliemselves,  and  the  claim  of  plain- 
tiff to  represent  others  "similarly  situated" 
with  himself  would  seem  to  affect  the 
rights  of  no  other  stockholder,  except  per- 
haps those  which  may  be  asserted  by  Holtz. 

IV.  Of  the  claim  that,  Johnson  being 
the  holder  of  a  majority  of  the  stock  of  the 
National  Life,  and  having  made  more  or 
less  complete  arrangements  for  the  purchase 
of  the  Rawson  stock  in  the  Des  Moines  Life, 
he  stood  in  such  a  relation  of  trust  to  both 
companies  that  a  sale  negotiated  by  him  of 
the  assets  of  one  to  the  other  is  per  8e,  or 
at  least  presumably,  fraudulent,  it  is  suffi- 
cient to  say  (without  going  into  an  exam- 
ination at  this  time  of  the  argument  and 
authorities  presented  in  support  of  the  point 
thus  made)  that,  as  at  present  advised,  we 
think  the  fact  that  the  control  of  both  com- 
panies was  actually  or  potentially  in  the 
hands  of  Johnson  would  not  make  the  trans- 
action per  se  fraudulent  or  void.  If  the  fact 
be  established,  it  is  of  course  a  material 
circumstance,  and  the  court  will  scrutinize 
a  deal  so  accomplished  with  care;  and,  if 
fraud  in  fact  be  found,  will  take  proper 
steps  to  protect  the  interests  of  those  inju- 
riously affected  thereby. 

V.  Believing  that  the  ruling  of  the  trial 
court  may  be  sustained  upon  other  and  per- 
haps more  vital  principles,  we  have  not 
entered  upon  any  consideration  of  the  ques- 
tion of  plaintiff's  laches,  which  that  court 
deemed  sufficient  ground  for  denying  a  pre- 
liminary injunction.  That  view  is,  however, 
not  without  merit.  While  there  was  proba- 
bly no  such  laches  as  leaves  the  plaintiff 
remediless,  if  he  has  been  wronged  as  he  al- 
leges, yet  he  is  not  in  a  position  to  justly 
complain  if  it  be  said  to  him  that  he  has 
waited  so  long  the  court  will  not  listen  with 
favor  to  his  demand  for  the  extraordinary 
aid  of  a  temporary  injunction.  It  is  clear 
from  his  own  showing  that  he  knew  a  sale 
of  the  assets  waa  in  contemplation  of  those 
having  a  controlling  interest;  and,  while 
he  was  living  at  a  distance,  and  did  not  at- 
tend the  meeting,  he  was  promptly  notified 
of  its  action,  and  of  the  contract  which  had 
been  made, — a  contract  which  called  for  im- 
mediate delivery  of  the  company's  property 
and  assets,— yet  he  waited  three  months  till, 
as  it  is  alleged,  the  terms  of  the  agreement 
had  been  substantially  complied  with  and 
carried  out,  and  then  asked  to  have  the 
writ  issue.  Even  if  otherwise  the  court 
should  have  granted  the  writ,  we  think   it 
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was  not  reversible  error  to  deny  it  under 
these  circumstances. 

Other  matters  argued  by  counsel  it  is  not 
necessary  to  discuss  at  this  preliminary 
stage  of  tlie  case,  and  we  shall  pass  them 
without  further  mention. 

For  the  reasons  stated,  the  ruling  of  the 
trial  court  denying  plaintiff's  prayer  for  a 
preliminary  injunction  is  affirmed. 


MAINE  SUPREME  JUDICIAI4  COURT. 

BROOKS  HARDWARE  COMPANY 

V. 

J.  B.  GREER  et  al. 

(—  Me.  — ,  87  Atl.  889.) 

Garnishment  ^  soldier's  home  ^  Juris- 
diction. 
A    soldiers'    home    established    on    land, 


jurisdiction  over  which  is  ceded  to  the 
Federal  government,  is  not  subject  to  gar- 
nishment in  a  state  court  for  a  debt  due 
a  citizen  of  the  state,  under  a  statute  per- 
mitting all  corporations  having  a  place  of 
business  or  doing  business  within  the  state 
to  be  summoned  as  trustee. 

(May  3,   1911.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Supreme  Judicial  Court  for  Kenne- 
bec County,  exempting  the  trustee  in  a  pro- 
ceeding to  reach  a  balance  due  under  a  con- 
tract for  a  drainage  improvement  for  the 
National  Home  for  Disabled  Volunteer 
Soldiers,  in  satisfaction  of  a  debt  due  to 
plaintiff  by  the  contractor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williamson  &  Burleigh,  for 
plaintiff: 

The  National  Home  for  Disabled  Volun- 


'SotC'^IAabUity  of  Soldiers*  Home  to 
process  of  garnishment  in  state 
courts. 

A  search  has  failed  to  show  the  existence 
of  any   decision   as   to   the   liability   of   a 
Soldiers   Home  to  garnishment   or  trustee 
process  issuing  out  of  a  state  court,  other 
than  Foley  v.  Shriver,  81  Va.  668,  referred 
to   in    Brooks    Habdwabe    Co.    v.    Gbeeb. 
In  that  case  it  was  held  that  a  Soldiers' 
Home,  a  corporation  created  by  Congress, 
and  supported  by  appropriations  made  by 
Congress,    and    in   the   occupation    of   land 
purchased  by  the  United  States  government 
with  the   consent  of  the  state  legislature, 
which  ceded  to  the  United  States  such  ju- 
risdiction as  is  within  the  contemplation  of 
the  17th  clause  of  the  8th  section  of  the 
Ut   article    of    the    Federal    Constitution, 
providing  that  Congress  shall  have  power  to 
(xercise  exclusive  legislation  over  ail  places 
purchased  by  the  consent  of  the  legislature 
of  the  state  in  which  the  same  shall  be, 
for  the    erection   of   forts,   magazines,   ar- 
!>enal8,  dockyards,  and  other  needful  build- 
ings, the  state  reserving  such  right  to  serve 
process,  etc.,  as  might  be  consistent  with  the 
exclusive  jurisdiction  of  Congress  over  the 
ceded  territory,  was  a  nonresident  of  the 
state,  and  so  not  within  the  jurisdiction  of 
the  court.    It  was  said :     "In  this  case,  the 
state  legislature  having  given  the  required 
consent,  and  the  United  States  having  pur- 
chased  the   land    in   question,    the    United 
States    have   acquired,   under   the    Federal 
Constitution,  exclusive  jurisdiction  over  the 
ceded  lands,  and  they  are  no  longer  a  part 
of  the  state  of  Virginia,  and  are  not  sub- 
ject to  the  jurisdiction  of  the  state  courts. 
Persons  residing  there  are  not  citizens  of 
Virginia;    the    property    situated    there    is 
not  subject  to  the  control  or  disposal  of  any 
Ftate  court,  and  the  circuit  court  of  Eliza- 
beth   City    county    is    witliout    jurisdiction 
within  the  said  territory.     The  reservation 
in  the  act  of  cession  of  concurrent  jurisdic- 
tion with  the  United  States  over  thfe  same  I 
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piece  or  parcel  of  land,  so  that  the  courts, 
magistrates,  and  officers  of  the  state  may 
take  such  cognizance,  execute  such  process, 
and  discharge  such  other  legal  functions 
within  the  same  as  may  not  be  incompatible 
with  the  consent  hereby  given,  is  subject 
to  the  provisions  of  the  Ist  article  and  8th 
section  of  the  Federal  Constitution, — that 
is,  as  may  not  be  incompatible  with  the  ex- 
clusive jurisdiction  of  the  United  States, 
and  which  may  operate  to  autliorize  tlie 
service  by  the  officers  of  the  state  of  the 
civil  and  criminal  process  of  the  state 
courts,  with  reference  to  acts  done  within 
the  acknowledged  territory  of  the  state  out- 
side of  the  ceded  lands."  The  decision 
was  also  put  on  the  further  ground  that 
the  officers  of  the  Soldiers'  Home  were  dis- 
bursing officers  of  the  United  States  govern- 
ment, and  the  money  in  their  hands  as 
such,  appropriated  by  act  of  Congress  for 
public  uses,  was  the  money  of  the  United 
States  until  applied  to  the  designated  ends, 
and  could  not  be  reached  by  garnishee  proc- 
ess. 

It  may  be  of  interest  to  note  in  this 
connection  that  it  has  been  held  that  a 
state  lunatic  hospital  (Dewey  v.  Garvey, 
130  Mass.  86)  and  a  state  asylum  for  the 
deaf  and  dumb  (O'Neill  v.  Sewell,  85  Ga. 
481,  11  S.  £.  831),  under  the  control  and 
government  of  the  state,  are  not  liable  to 
the  process  of  garnishment  in  suits  against 
persons  to  whom  they  are  indebted. 

As  to  whether  one  stationed  on  a  military 
reservation  within  a  state  is  a  nonresident 
for  purposes  of  attachment,  see  Bank  of 
Phoebus  V.  Byrum,  110  Va.  708,  27  L.R.A. 
(N.S.)  436,  136  Am.  St.  Rep.  953,  67  8.  E. 
349. 

As  to  whether  a  court  of  the  county  in 
which  land  is  located  which  has  been  ceded 
to  the  Federal  government  for  a  Soldiers' 
Home  has  jurisdiction  over  the  estate  of  an 
inmate  dying  in  the  home,  see  Divine  v. 
Unaka  Nat.  Bank,  39  L.R.A.(N.S.)  586, 
and  note.  £.  S.  #. 


S02 


MAINE  SUPREME  JUDICIAL  OOUKT, 


Mat, 


teer  Soldiers  is  an  eleemosynary  corpora- 
tion, created  to  administer  a  great  national 
charity,  and  is  not  a  part  of  the  United 
States. 

Thomas  v.  Dakin,  22  Wend.  9;  Andrews 
Bros.  Co.  V.  Youngstown  Coke  Co.  30  C. 
C.  A.  293,  68  U.  S.  App.  444,  86  Fed.  685; 
Warner  v.  Beers,  23  Wend.  103;  People  ex 
rel.  Bank  of  W^atertown  v.  Asscfssors,  1  Hill, 
620;  Gifford  v.  Livingston,  2  Denio,  395; 
Foley  V.  Shriver,  81  Va.  568;  Sinks  v. 
Reese,  19  Ohio  St.  306,  2  Am.  Rep.  397; 
Renner  v.  Bennett,  21  Ohio  St.  431;  Re 
O'Connor,  37  Wis.  379,  19  Am.  Rep.  766; 
Overholser  v.  National  Home,  68  Ohio  St. 
236,  62  L.R.A.  936,  96  Am.  St.  Rep.  658,  67 
N.  E.  487;  Re  Kelly,  71  Fed.  545;  Mc- 
Donald V.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529;  Galvin  v. 
Rhode  Island  Hospital,  12  R.  I.  411,  34  Am. 
Rep.  675;  Orono  v.  Sigma  Alpha  Epsilon 
Soc.  105  Me.  214,  74  Atl.  19;  Speir  v.  United 
States,  31  App.  D.  C.  476. 

Being  a  corporation  subject  to  suit,  §  8 
of  chapter  88,  Rev.  Stat.,  is  applicable  to 
it,  since  it  must  be  either  a  domestic  or 
foreign  corporation  within  the  meaning  of 
all  the  decisions. 

Beale,  Foreign  Corp.  §  78,  19  Cyc.  1208. 

This  court  has  jurisdiction  independent 
of  any  waiver  thereof.  But  the  trustee  has 
completely  waived  that  question  in  this 
case. 

It  has  appeared,  has  filed  a  disclosure 
''submitting  itself  to  an  examination  upon 
oath,  and  praying  for  judgment  and  for  its 
costs." 

Thornton  v.  Leavitt,  63  Me.  384;  Hib- 
bard  v.  Newman,  101  Me.  410,  64  Atl.  720; 
Ballard  v.  Burrowes,  2  RA>t.  206;  2  Enc. 
PI.  &  Pr.  628;  Belknap  v.  Charlton,  25 
Or.  41,  34  Pac.  758;  Coad  v.  Coad,  41 
Wis.  26;  Blackburn  v.  Sweet,  38  Wis.  578; 
Pry  ▼.  Hannibal  A  St.  J.  R.  Co.  73  Mo. 
126;  Sargent  v.  Flaid,  90  Ind.  601;  Layne- 
v.  Ohio  River  R.  Co.  36  W.  Va.  438,  14  S. 
E.  123;  Handy  v.  Insurance  Co.  37  Ohio  St. 
366;  Bucklin  v.  Strickler,  32  Neb.  602,  49 
N.  W.  371;  Aultman  &  T.  Co.  v.  Steinan, 
8  Neb.  109;  Burdette  v.  Corgan,  26  Kan. 
102;  Bell  Bros.  v.  White  Lake  Lumber  Co. 
21  Neb.  525,  32  N.  W.  561 ;  Lowe  v.  String- 
ham,  14  Wis.  223;  Carlisle  v.  Weston,  21 
Pick.  537;  Sealy  v.  California  Lumber  Co. 
11)  Or.  94,  24  Pac.  197;  Flint  v.  Comly,  95 
Me.  251,  49  Atl.  1044. 

This  corporation  is  expressly  vested  with 
capacity  to  "sue  and  be  sued,"  and  there- 
fore is  subject  to  trustee  process,  for  gar- 
nishment is  a  "suit." 

Moore  v.  Stainton,  22  Ala.  831 ;  Dewey  v. 
Garvey,  130  Mass.  80;  McKelvey  v. 
Crockett.  18  Nev.  238,  2  Pac.  386;  Laredo  v. 
Xahe,  65  Tex.  359 ;  Nvlan  v,  Reuhard,  10 
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Colo.  App.  46,  49  Pac.  266;  Herring-Hall- 
Marvin  Co.  Y.  Bexar  County,  16  Tex.  Ciy. 
App.  673,  40  S.  W.  145;  Hibbard  v.  New- 
man, 101  Me.  410,  64  AtL  720;  Drake, 
Attachm.  |  452. 

If  a  municipal  corporation,  a  political 
division  of  the  state,  exercising  a  distinctly 
governmental  function,  is  subject  to  gamiah- 
ment,  a  fortiori  should  this  eleemosynary 
corporation  be  subject  to  the  process. 

1  Dill.  Mun.  Corp.  4th  ed.  §  101;  3 
Abbott,  Mun.  Corp.  §  1153;  Rodman  y. 
Musselman,  12  Bush,  354,  23  Am.  Rep.  724; 
Portsmouth  Gas  Co.  v.  Sanford,  97  Va. 
124,  46  L.R.A.  246,  76  Am.  St.  Rep.  778,  33 
S.  E.  616;  Clark  v.  Clark,  62  Me.  255; 
Wendell  v.  Pierce,  13  N.  H.  602;  Adams  ▼• 
Tyler,  121  Mass.  380,  Wilson  v.  Lewis,  10 
R.  I.  285;  Bray  v.  Wallingford,  20  Coim. 
416. 

Many  cases  make  the  garnishee's  capac- 
ity of  being  sued  a  leading  or  governing 
test  of  liability. 

Tracy  v.  Hornbuckle,  8  Bush,  336;  Rod- 
man V.  Musselman,  12  Bush,  354,  23  Am. 
Rep.  724;  Bray  v.  Wallingford,  20  Conn. 
416;  Ward  v.  Hartford  County,  12  Conn. 
404;  Speir  v.  United  States,  31  App.  D.  C. 
476;  McClanahan  v.  Western  Lunatic  Asy- 
lum, 88  Va.  466,  13  S.  E.  977;  Western 
Lunatic  Asylum  v.  Miller,  29  W.  Va.  326,  6 
Am.  St.  Rep.  644,  1  S.  E.  740;  Re  Buffalo 
State  Hospital,  47  Misc.  33,  95  N.  Y.  Supp. 
209. 

The  weight  of  authority  and  of  reason 
favors  the  allowance  of  the  process,  so  far 
as  the  question  of  public  policy  is  in- 
volved. 

1  Dill.  Mun.  Corp.  4th  ed.  §  101;  3 
Abbott,  Mun.  Corp.  §  1153;  Laredo  v. 
Nalle,  66  Tex.  369;  Jersey  City  v.  Horton, 
38  N.  J.  L.  88;  Rodman  v.  Musselman,  12 
Bush,  364,  23  Am.  Rep.  724;  Bray  v.  Wal- 
lingford, 20  Conn.  416 ;  Portsmouth  Gas  Co. 
v.  Sanford,  97  Va.  124,  45  L.R.A.  246,  75 
Am.  St.  Rep.  778,  33  S.  E.  516. 

The  United  States  did  not  acquire  ex- 
clusive jurisdiction  over  this  property,  (1) 
because  it  did  not  acquire  it  in  the  ooxisti- 
tutional  method,  and  (2)  because  exclusi-vc 
jurisdiction  was  not  necessary  for  its  pur- 
poses. 

Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
S.  625,  29  L.  ed.  264,  6  Sup.  Ct.  Rep.  995; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  McGlinn,  114 
U.  S.  542,  29  L.  ed.  270,  6  Sup.  Ct.  Hep. 
1006;  Barrett  v.  Palmer,  135  N.  Y.  336,  17 
L.RA.  720,  31  Am.  St.  Rep.  835,  31  N.  £. 
1017;  Re  O'Connor,  37  Wis.  386,  19  Am. 
Rep.  765;  Re  Kelly,  71  Fed.  645,  8  Fed. 
Stat.  Anno.  664;  Sinks  v.  Reese,  10  (Miio 
St.  306,  2  Am.  Rep.  397;  Foley  v,  ShriTer, 
81  Va.  568. 
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Mr.    Robert    Treat    \l^%dtehoase,    for 

trastee: 

The  alleged  truBtee,  the  National  Home 
for  Disabled  Volunteer  Soldiers,  whether  a 
corporate  entity  or  not,  is,  in  any  events 
merely  an  instrument  or  arm  of  the  govern- 
ment of  the  United  States. 

7  Am.  &  Eng.  Enc.  Law,  637 ;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  4  L. 
ed.  629;  McDonald  v.  Massachusetts  Gen- 
eral Hospital,  120  Mass.  432,  21  Am.  Rep. 
529;  University  of  Maryland  v.  Williams,  9 
Gill  &  J.  365,  31  Am.  Dec.  72. 

Money  appropriated  by  Congress  for  the 
benefit  of  the  Home  is  public  money  of  the 
United  States. 

Public  property  or  moneys  of  the  United 
States  in  the  hands  of  any  department, 
public  corporation,  officer,  or  agent  of  the 
United  States  cannot  be  made  the  subject 
of  a  suit  at  law,  or  be  interfered  with  or  di- 
verted. 

29  Am.  &  Eng.  Enc.  Law,  174;  Stanley 
V.  Schwalby,  162  U.  S.  255,  40  L.  ed.  960, 
16  Sup.  Ct.  Rep.  754;  Case  v.  Terrell,  11 
Wall.  199,  20  L.  ed.  134;  Reeside  v.  Walker, 
11  How.  290,  13  L.  ed.  700;  Belknap  v. 
Schild,  161  U.  S.  10,  40  L.  ed.  599,  16  Sup. 
Ct.  Rep.  443;  The  Davis  (United  States  v. 
Douglass)    10  Wall.  16,  19  L.  ed.  876. 

No  portion  of  any  public  moneys  appro- 
priated by  the  government  can  be  held  on 
trustee  process  in  the  hands  of  any  person 
or  public  corporation  which  acts  in  the  ca- 
pacity of  a  disbursing  agent  or  officer  of  the 
United  States. 

Buchanan  v.  Alexander,  4  How.  20,  11 
L.  ed.  857;  Providence  &  S.  S.  S.  Co.  v.  Vir- 
ginia F.  &  M.  Ins.  Co.  11  Fed.  284;  14  Am. 
&  Eng.  Enc.  Law,  812;  Foley  v.  Shriver,  81 
Va.  568. 

King,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  on  an  ac- 
count annexed,  brought  in  the  supreme  ju- 
dicial court  for  Kennebec  county,  Maine,  in 
which  the  National  Home  for  Disabled  Vol- 
unteer Soldiers  is  summoned  as  trustee. 
The  principal  defendant  was  defaulted.  It 
was  admitted  that  ^le  alleged  trustee  had 
entered  into  a  written  contract  with  the 
principal  defendant  for  the  complete  con- 
struction of  the  improvements  of  the  sewage 
and  drainage  system  of  the  Eastern  Branch 
of  the  National  Home  for  Disabled  Volun- 
teer Soldiers,  located  at  Chelsea,  in  said 
county  of  Kennebec,  and  the  plaintiff  intro- 
duced evidence  tending  to  show  a  balance 
due  the  principal  defendant  in  the  hands  of 
the  treasurer  of  the  Home  at  the  time  of 
the  service  of  the  writ  upon  the  alleged  trus- ) 
tee.  The  case  was  heard  by  the  presiding  | 
justice  upon  the  preliminary  question  | 
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whether  the  National  Home  could  be  legal- 
ly charged  as  trustee  in  this  action,  and  the 
justice  ruled  that  it  could  not  be  so  charged, 
because  it  was  a  disbursing  agent  of  the 
United  States  government.  The  case  is  be- 
fore this  court  on  plaintiff's  exceptions  to 
that  ruling. 

The  question  thus  presented  leads  at  once 
to  an  inquiry  as  to  the  creation  and  consti- 
tution of  the  National  Home  for  Disabled 
Volunteer  Soldiers,  and  its  character  and 
functions.  It  was  established  under  the 
provisions  of  an  act  of  Congress,  approved 
March  21,  1866,  and  now  embodied  in  U.  S. 
Rev.  Stat.  §§  4825  et  seq.  p.  3337.  Section 
4825  is  as  follows: 

"The  President,  Secretary  of  War,  Chief 
Justice,  and  such  other  persons  as  have 
been  or  from  time  to  time  may  be  associat- 
ed with  them  shall  constitute  a  board  of 
managers  of  an  establishment  for  the  care 
and  relief  of  the  disabled  volunteers  of  the 
United  States  Army,  to  be  known  by  the 
name  and  style  of  The  National  Home  for 
Disabled  Volunteer  Soldiers,'  and  .have  per- 
petual succession,  with  powers  to  take,  hold, 
and  convey  real  and  personal  property,  es- 
tablish a  common  seal,  and  to  sue  and  be 
sued  in  courts  of  law  and  equity;  and  to 
make  by-laws,  rules,  and  regulations,  not 
inconsistent  with  law,  for  carrying  on  the 
business  and  government  of  the  home,  and 
to  affix  penalties  thereto." 

In  the  other  sections  of  the  act,  and  in 
the  subsequent  statutory  amendments  and 
additions,  it  is  provided,  in  substance,  and 
so  far  as  seems  material  here,  that  nine 
managers  of  the  Home  (the  number  was  sub- 
jBcquently  increas^)  shall  be  elected  from 
time  to  time,  as  vacancies  occur,  by  joint 
resolution  of  Congress;  that  the  managers 
shall  have  authority  to  select  sites  for 
branch  Homes,  and  have  the  necessary  build- 
ings erected;  that  the  general  treasurer 
shall  give  bond  to  the  United  States  "faith- 
fully to  account  for  all  public  moneys  and 
property  which  he  may  receive,"  and  the 
treasurer  of  the  branch  Homes  shall  give 
bond  to  the  general  treasurer;  that  no 
money  shall  be  appropriated  or  drawn  for 
the  support  and  maintenance  of  said  Home, 
"except  by  direct  and  specific  annual  ap- 
propriations by  law."  In  the  original  act 
it  was  provided  that  the  managers  should 
make  an  annual  report  of  the  condition  of 
the  Home  to  Congress  on  the  first  Monday 
of  every  January,  and  that  they  should 
audit  the  accounts  of  the  treasurer;  but 
later  provisions  in  this  respect,  and  as  to 
the  limit  and  regulation  of  expenditures, 
were  more  exacting  and  explicit,  and  are 
important  as  showing  the  relation  of  the 
"establishment"  so  created  by  Congress  to 
the  general  government. 
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By  the  act  of  March  3,  1887,  chap.  362. 
24  Stat,  at  L.  53D,  U.  S.  Comp.  Stat.  1901, 
p.  3348,  it  was  required  that  ''all  of  the 
expenditures  of  the  said  home,  including 
the  expenses  of  the  board  of  managers,  shall 
be  made  subject  to  the  general  laws  govern- 
ing the  disbursements  of  public  moneys, 
so  far  as  the  same  can  be  made  applicable 
thereto,  and  shall  be  audited  by  the  proper 
accounting  officers  of  the  treasury,  under 
such  rules  and  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury.'* 

By  the  act  of  March  3,  1801,  chap.  542,  26 
State  at  L.  984,  U.  S.  Comp.  Stat.  1901,  p. 

3348,  it  was  provided:  "That  the  accounts 
relating  to  the  expenditure  of  said  sums,  as 
also  all  receipts  by  said  Home  from  what- 
ever source,  shall,  in  addition  to  the  super- 
vision now  provided  for,  be  reported  to  and 
supervised  by  the  Secretary  of  War." 

By  the  act  of  March  3,  1893,  chap.  210,  27 
Stat,  at  L.  653,  U.  S.  Comp.  Stat.  1901,  p. 

3349,  it  was  provided  that  "the  Secretary 
of  War  shall  hereafter  exercise  the  same 
supervision  over  all  receipts  and  disburse- 
ments on  account  of  the  Volunteer  Soldiers* 
Homes  as  he  is  required  by  law  to  apply 
to  the  accounts  of  disbursing  officers  of  the 
Army." 

And  by  the  act  of  March  3,  1901,  chap. 
853,  31  Stat,  at  L.  1178,  U.  S.  Comp.  Stat. 
1901,  p.  3350,  it  was  provided:  "That  the 
accounts  relating  to  the  expenditures  of  all 
public  moneys  appropriated  for  the  support 
and  maintenance  of  the  National  Home  for 
Disabled  Volunteer  Soldiers  shall  be  audited 
by  the  board  of  managers  of  s&id  Home  in 
the  same  manner  as  is  provided  for  the  ac- 
counts of  the  various  departments  of  th^ 
United  States  government,  and  thereupon 
immediately  transmitted  directly  to  the 
proper  accounting  officers  of  the  Treasury 
Department  for  final  audit  and  settlement." 

The  Home  can  make  no  contract  not  au- 
thorized by  Congress,  or  under  an  appropria- 
tion adequate  to  its  fulfilment.  Expendi- 
tures must  be  applied  solely  to  the  objects 
for  which  they  are  appropriated,  and  are 
not  to  exceed  such  appropriations.  With 
some  small  exceptions,  all  the  means  f«r  the 
establishment  and  support  of  the  Home  are 
provided  by  Congress. 

A  consideration  of  the  provisions  of  the 
act  of  Congress  of  March  21,  1866,  which 
created  and  provided  for  the  perpetual  main- 
tenance of  the  National  Home  for  Disabled 
Volunteer  Soldiers,  as  a  great  national  char- 
ity, to  be  supported  by  appropriations  from 
the  national  Treasury,  together  with  an 
examination  of  the  many  subsequent  acts 
of  Congress  which  have  explicitly  defined 
the  purposes,  limited  the  powers,  regulated 
the  management,  and  controlled  the  expendi- 
tures of  the  Home,  leads  us  to  the  conclu- 
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sion  that  the  essential  character  and  func- 
tions of  this  "establishment"  are  those  of 
an  agency, — an  instrumentality  of  the 
United  States  government. 

It  was  the  United  States  that  had  the 
purpose  to  establish  this  great  public  char- 
ity, and  that  was  to  provide  the  means  for 
its  perpetual  maintenance  from  its  treas- 
ury. To  effectuate  that  purpose,  it  created 
this  "establishment"  as  its  agency  to  exe- 
cute its  will.  The  money  appropriated  by 
Congress  from  the  national  treasury  for  the 
support  of  this  charity  is  the  money  of  the 
United  States,  and  not  the  money  of  the 
Home,  and  it  so  remains  until  expended  for 
the  purposes  intended.  This  is  clearly  ap- 
parent from  the  explicit  congressional  pro- 
visions and  requirements  as  to  its  expendi- 
tures, and  especially  that  requiring  the 
treasurer  of  the  Home  to  give  'bond  to  the 
United  States  "faithfully  to  account  for  all 
public  moneys  and  property  which  he  may 
receive." 

But  the  plaintiff  contends  that,  if  the 
National  Home  for  Disabled  Volunteer  Sol- 
diers is  to  be  regarded  as  an  agency  or  in- 
strumentality of  the  United  States,  it  is, 
nevertheless,  subject  to  this  trustee  process, 
which  is  in  effect  a  suit  against  it>  be- 
cause the  act  which  created  and  established 
the  Home  expressly  provided  that  it  could 
"sue  and  be  sued  in  courts  of  law  and 
equity."  The  application  of  the  well-settled 
principle  that  the  sovereign  cannot  be  sued 
is,  of  course,  necessarily  predicated  upon 
the  condition  that  the  sovereign  has  not  con- 
sented to  be  sued,  which  it  may  do. 

It  has  been  held  that  this  power  conferred 
upon  the  Home,  to  sue  and  be  sued,  is  not 
to  be  construed  as  a  consent  that  it  may  be 
sued  in  tort.  Overholser  v.  National  Home, 
68  Ohio  St.  236,  62  L.R.A.  936,  96  Am.  St. 
Rep.  658,  67  N.  E.  487.  But  no  case  has 
been  called  to  our  attention  (except,  per- 
haps, Foley  V.  Shriver,  81  Va.  568),  and  wa 
have  found  none,  in  which  the  question  has 
been  considered  whether  the  Home  can  be 
sued  in  the  state  courts  in  actions  ex  con- 
tractu, Foley  V.  Shriver,  supra,  was  an 
action  in  the  state  court  in  which  it  was 
sought  to  charge  the  Home  as  trustee, — 
precisely  the  same  question  as  here  pre- 
sented,— ^and  the  court  there  held  (1)  that 
the  Federal  government  had  exclusive  ju- 
risdiction of  the  territory  of  the  Home  un- 
der the  ceding  act  of  the  state  of  Virginia, 
excepting  only  that  civil  and  criminal  pro- 
cesses of  the  state  courts  could  be  served 
there,  and  (2)  that  the  officers  of  the  Home 
were  disbursing  officers  of  the  United  States 
government,  and  that  the  funds  in  their 
hands  as  such  cannot  be  attached  under 
trustee  process.  The  court  did  not  consider, 
or  at  least  comment,  as  to  the  effect  to  be 
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giyen  to  the  provision  that  the  Home  could 
"sue  and  be  sued." 

Whether  this  provision  of  the  act  impos- 
ing upon  the  Home  the  liability  to  be  sued 
most  be  construed  as  a  consent  by  Congress 
that  this  governmental  agency  may  be  sued 
in  the  state  courts,  and  if  so,  upon  what 
causes  of  action,  is  an  inquiry  not  necessary 
to  be  decided,  we  think,  in  the  determination 
of  the  question  now  before  us,  for  in  this 
esse  the  plaintiff  regards  the  alleged  trustee 
as  an  independent  corporation,  and  as  such 
seeks  to  charge  it  as  a  trustee  of  the  prin- 
cipal defendant.  And  assuming,  but  not  ad- 
mitting, that  it  is  such  an  independent  cor- 
poration, the  question  presented  is  whether 
it  is  within  the  provisions  of  the  statute  of 
this  state  authorizing  corporations  to  be 
summoned  as  trustees ;  that  statute  provides 
that  "all  domestic  corporations,  and  all 
foreign  or  alien  companies  or  corporations 
established  by  the  laws  of  any  other  state 
or  country,  and  having  a  place  of  business, 
or  doinsT  business,  within  this  state,  may  be 
summuued  as  trustee."  Rev.  Stat.  chap.  88, 
§  8.  Our  court,  then,  did  not  have  jurisdic- 
tion to  summon  this  National  Home  as  trus- 
tee, unless  the  Home,  which  is  not  a  do- 
mestic corporation,  had  a  place  of  business, 
or  was  doing  business,  within  this  state.  It 
is  not  contended  that  the  Home  as  a  cor- 
poration had  any  place  of  business,  or  was 
doing  business  at  any  place,  in  this  state, 
other  than  upon  the  territory  of  the  Eastern 
Branch  of  the  Home  in  Kennebec  county. 
The  question,  then,  is  whether  this  "estab- 
hshment,"  irrespective  of  whether  it  is  an 
independent  corporation  or  not,  had  a  place 
of  business  "within  this  state." 

The  title  to  the  land  comprising  the  Home 
is  not  in  the  United  States,  but  in  the  "es- 
tablishment," as  it  is  called  in  the  act  of 
Congress,  which  was  empowered  to  take  and 
hold  title  to  real  estate.  That  title  was 
acquired  by  the  consent  of  Maine,  expressed 
in  chapter  66  of  the  Public  Laws  of  1867. 
In  that  act  it  was  provided:  "And  juris- 
diction over  said  lands  is  hereby  granted 
and  ceded  to  the  United  States;  provided 
that  this  state  shall  retain  a  concurrent 
jurisdiction  with  the  United  States  in  and 
over  said  lands;  so  far  that  all  civil  proc- 
esses, and  such  criminal  processes  as  may 
issue  under  the  authority  of  this  state, 
against  any  person  or  persons  charged  with 
crimes  or  offenses  committed  outside  of  said 
lands,  may  be  executed  thereon,  in  the  same 
manner  as  though  this  cession  and  consent 
had  not  been  granted ;  and  provided  further, 
that  no  change  shall  be  made  in  the  loca- 
tion of  highways  over  said  premises  without 
the  consent  of  the  county  commissioners  of 
Kennebec  county."  If  by  this  act  of  cession 
the  territory  ceded  ceased  to  be  territory 
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over  which  the  state  of  Maine  has  jurisdic- 
tion, and  became  territory  over  which  the 
United  States  has  exclusive  jurisdiction  and 
supremacy,  then  it  follows  that  the  Home 
has  no  place  of  business,  and  is  not  doing 
business,  "within  this  state,"  for  the  import 
of  those  words  as  used  is  "within  the  juris- 
diction  of  this  state."  The  language  used 
in  this  ceding  act  is  practically  identi- 
cal with  that  used  in  the  ceding  acts  passed 
by  other  states,  where  land  has  been  pur- 
chased by  the  United  States  for  public  pur- 
poses, from  which  fact  it  is  reasonable  to 
infer  that  the  use  of  such  uniform  language 
of  cession  was  at  the  instance  of  the  United 
States;  and  an  examination  of  the  cases 
in  which  this  language  has  been  construed 
discloses  the  reason  for  its  use  to  be  in  the 
fact  that  its  construction,  by  both  Federal 
and  state  courts,  has  been  definite  and  con- 
sistent from  an  early  date. 

It  is  provided  in  article  I,  §  8,  of  the 
United  States  Constitution  that  "the  Con- 
gress shall  have  power  ...  to  exer- 
cise exclusive  legislation  in  all  cases  whatso- 
ever, over  such  district  (not  exceeding  10 
miles  square)  as  may  by  cession  of  partic- 
ular states,  and  the  acceptance  of  Congress, 
become  the  seat  of  the  government  of  the 
United  States,  and  to  exercise  like  author- 
ity over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  state  in  which 
the  same  shall  be  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards,  and  other 
needful  buildings."  In  the  decisions  con- 
struing ceding  acts,  where  land  has  been 
purchased  by  the  United  States  with  the 
consent  of  the  state,  and  determining  the 
extent  of  the  jurisdiction  of  the  United 
States  over  such  ceded  territory,  regard  has 
been  had  to  this  constitutional- provision. 

In  Com.  V.  Clary,  8  Mass.  72,  involving 
the  question  of  jurisdiction  over  lands  at 
Springfield,  purchased  by  the  United  States, 
with  the  consent  of  the  state,  for  erecting 
thereon  arsenals,  etc.,  the  court,  by  the  chief 
justice,  said:  "On  the  facts  argued  in  this 
case  we  are  of  opinion  that  the  territory  on 
which  the  offense  charged  is  agreed  to  have 
been  committed  is  the  territory  of  the 
United  States,  over  which  the  Congress  have 
the  exclusive  power  of  legislation.  The  as- 
sent of  the  commonwealth  to  the  purchase 
of  this  territory  by  the  United  States  had 
this  condition  annexed  to  it,  that  civil  and 
criminal  process  might  be  served  therein  by 
the  officers  of  the  commonwealth.  This  con- 
dition was  made  with  a  view  to  prevent  the 
territory  from  becoming  a  sanctuary  for 
debtors  and  criminals." 

In  Mitchell  v.  Tibbetts,  17  Pick.  298,  the 
same  construction  was  put  upon  the  same 
language  in  the  ceding  act  of  the  territory 
for  the  Cbarlestown  Navy  Yard. 
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In  1841  the  houae  of  representatives  of 
Massachusetts  requested  the  opinion  of  the 
Justices  of  the  supreme  court  of  that  state 
whether  persons  residing  on  lands  in  that 
state,  purchased  by  or  ceded  to  the  United 
States  for  navy  yards,  arsenals,  dockyards, 
forts,  etc,  were  entitled  to  the  benefits  of 
the  state  common  schools  for  their  children 
in  the  towns  where  such  lands  were  located, 
and  the  justices  answered  in  the  negative, 
saying:  "Where  the  general  consent  of  the 
commonwealth  is  given  to  the  purchase  of 
territory  by  the  United  States  for  forts  and 
dockyards,  and  when  there  is  no  other  con- 
dition or  reservation  in  the  act  granting? 
such  consent  but  that  of  a  concurrent  juris- 
diction of  the  state  for  the  service  of  civil 
process  and  criminal  process  against  per- 
sons charged  with  crimes  committed  out  of 
such  territory, — ^the  government  of  the  Unit- 
ed States  has  sole  and  exclusive  jurisdiction 
over  such  territory  for  all  purposes  of  legis- 
lation and  jurisprudence,  with  the  single 
exception  expressed."  Accordingly  it  was 
there  held  that  the  persons  residing  on  such 
territory  were  not  entitled  to  the  benefits  of 
the  common  schools  for  their  children  in  the 
towns  in  which  such  lands  are  situated; 
that  they  are  not  subject  to  taxation  by  said 
towns;  that  residence  upon  such  territory 
for  any  length  of  time  will  not  give  such 
person  a  "legal  inhabitancy"  of  such  towns ; 
and  that  such  persons  were  not  entitled  to 
any  elective  franchise  in  such  towns.  Opin- 
ion of  Justices,  1  Met.  580. 

In  Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  625,  29  L.  ed.  264,  5  Sup.  Ct.  Rep. 
995,  the  question  of  the  jurisdiction  over 
lands  within  a  state,  acquired  by  the  United 
States  with  the  consent  of  the  state,  is 
exhaustively  considered,  and  the  authorities 
as  to  the  construction  of  the  uniform  lan- 
guage of  the  ceding  acts  are  collated,  show- 
ing "the  consistency  with  each  other  of  the 
decisions  on  the  subject  by  Federal  and 
state  tribunals,  and  of  opinions  of  the  At- 
torneys General."  It  is  there  said:  "When 
the  title  is  acquired  by  purchase  by  consent 
of  the  legislatures  of  the  state,  the  Federal 
jurisdiction  is  exclusive  of  all  state  author- 
ity. .  .  .  The  reservation  which  has 
usually  accompanied  the  consent  of  the 
states  that  civil  and  criminal  process  of  the 
state  courts  may  be  served  in  the  places  pur- 
chased is  not  considered  as  interfering  in 
any  respect  with  the  supremacy  of  the 
United  States  over  them;  but  is  admitted  to 
prevent  them  from  becoming  an  asylum  for 
fugitives  from  justice." 

The  Ft.  Leavenworth  Case  was  an  action 
to  recover  back  the  amount  of  a  tax  paid,  | 
which  the  state  of  Kansas  had  assessed 
against  the  plaintiff  upon  its  railroad  prop- 
erty upon  the  military  reservation.  The 
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land  constituting  the  reservation  was  part 
of  the  territory  acquired  in  1803  by  cession 
from  France,  and  for  many  years  prior  to 
the  admisssion  of  Kansas  as  a  state  the  ter- 
ritory of  the  reservation  had  been  reserved 
from  sale.  After  the  admission  of  Kansas, 
the  legislature  of  the  state  passed  an  act 
ceding  to  the  United  States  jurisdiction  of 
the  land  of  the  reservation,  containing  sub- 
stantially the  same  language  as  in  other 
ceding  acts,  providing  for  the  right  to  serve 
civil  and  criminal  processes  in  the  territory, 
and  also  "saving  further  to  said  state  the 
right  to  tax  railroad,  bridge,  and  other  cor- 
porations, their  franchises  and  property  on 
s^id  reservation."  The  court  held  that  this 
reservation  was  valid,  and  that  the  tax 
could  not  be  recovered  back.  As  we  under- 
stand the  opinion,  it  states  the  reason  for 
the  decision  of  the  court,  on  the  precise 
question  involved,  to  be  that  the  land  of  the 
reservation  was  not  purchased  by  the  United 
States  with  the  consent  of  Kansas,  and  that 
the  subsequent  cession  of  jurisdiction  to  the 
United  States  was  not  exclusive,  containing 
a  saving  clause  of  the  right  to  tax  the  rail- 
road, and  that  the  exercise  of  the  right 
under  that  saving  clause  did  not  interfere 
with  the  use  of  the  reservation  by  the 
United  States;  and  hence  the  right  to  tax 
the  railroad  existed  in  the  state  the  same  as 
before  the  cession.  But  the  paramount  idea 
of  the  opinion,  as  the  conclusion  of  the 
court,  after  a  review  of  the  authorities, 
manifestly  is  that  the  effect  of  a  cession  of 
jurisdiction  over  certain  territory  within  a 
state  to  the  United  States,  by  consent  of  the 
state,  reserving  to  the  state  only  concurrent 
jurisdiction  to  serve  civil  and  criminal 
processes  therein,  is  to  put  that  territory 
under  the  exclusive  jurisdiction  and  domin- 
ion of  the  United  States,  with  the  single 
exception  expressed,  at  least  when  the  prop- 
erty is  purchased  for  the  constitutionally 
specified  purposes. 

The  following  cases  involved  the  question 
as  to  the  jurisdiction  over  lands  purchased, 
with  the  consent  of  the  states,  for  sites  for 
branches  of  this  National  Home.  Sinks  v. 
Reese,  19  Ohio  St.  306,  2  Am.  Rep.  39/ ;  Rt 
O'Connor,  37  Wis.  379,  19  Am.  Rep.  766; 
Foley  V.  Shriver,  81  Va.  568;  Re  KeUy  (C. 
C.)  71  Fed.  545.  It  will  be  seen  that  these 
cases  are  to  some  extent  conflicting. 

In  Sinks  v.  Reese,  19  Ohio  St.  306,  2 
Am.  Rep.  397,  the  supreme  court  of  Ohio 
had  before  it  the  question, of  the  legality  of 
votes  cast  at  an  election  of  a  county  officer 
by  inmates  of  the  branch  of  the  National 
Home  located  in  that  state,  and  the  conclu- 
sion there  reached  is  that  the  legislative 
cession  of  jurisdiction  to  the  United  States 
operated  to  fix  "the  exclusive  jTirisdiction  of 
the   general   government   over   this   institu- 
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tion,  its  lands,  and  its  inmates,  'in  all 
cases  whatsoever/  except  as  to  the  execu- 
tion of  process  issuing  under  state  author- 
ity." Speaking  of  a  person  who  becomes  an 
inmate  of  the  Home,  the  court  said :  "He  be- 
comes subject  to  the  exclusive  jurisdiction 
of  another  power,  as  foreign  to  Ohio  as  is 
the  state  of  Indiana  or  Kentucky,  or  the 
District  of  Columbia." 

The  court  holds  that  "asylums  for  the 
disabled  soldier  in  no  substantial  sense  dif- 
fer from  hospitals  in  a  fortress  or  in  the 
field.  All  are  alike  necessary,  and  the  power 
to  erect  and  maintain  them  is  incidental  to 
tne  war  power  of  the  government;"  and 
hence,  that  the  land  was  acquired  for  a 
purpose  reasonably  within  the  constitution- 
al purposes. 

In  Foley  v.  Shriver,  81  Va.  568,  an  action 
of  foreign  attachment  against  the  Home, 
hereinabove  referred  to  to  some  extent,  the 
court  of  Virginia  seems  to  regard  the  con- 
stitutional provision  giving  to  the  United 
States  power  to  exercise  exclusive  jurisdic- 
tion over  lands  within  a  state,  purchased 
by  the  United  States  with  the  consent  of  the 
state,  as  applicable  to  the  question  before 
it 

The  court  said:  "In  this  case  the  state 
legislature,  having  given  the  required  con- 
sent, and  the  United  States  having  pur- 
chased the  land  in  question,  the  United 
States  have  acquired,  under  the  Federal 
Constitution,  exclusive  jurisdiction  over  the 
ceded  lands,  and  they  are  no  longer  a  part 
of  the  state  of  Virginia,  and  are  not  subject 
to  the  jurisdiction  of  the  state  courts."  It 
was  also  held,  as  hereinbefore  stated,  that 
the  ofl&cers  of  the  Home  were  disbursing 
oiBcers  of  the  United  States  government,  and 
for  that  reason  not  subject  to  trustee 
process.  It  is  thus  seen  that  in  the  Ohio 
and  Virginia  cases  it  is  held  that  the  lands 
acquired  for  the  branch  Homes,  under  the 
ceding  acts  of  the  respective  states,  are 
under  the  exclusive  jurisdiction  of  the 
United  States. 

In  the  two  Wisconsin  cases,  however,  the 
conclusion  was  reached  that  the  state  courts 
has  at  least  jurisdiction  over  criminal  of- 
fenses committed  on  the  land  on  which  the 
branch  Home  in  that  state  was  located. 

In  Re  O'Connor  the  question  was  whether 
the  state  court  had  jurisdiction  to  try  an 
inmate  of  the  Home  for  an  alleged  assault 
and  battery  committed  upon  another  inmate 
upon  the  grounds  of  the  Home.  The  court 
held  in  favor  of  such  jurisdiction,  treating 
the  ceding  act  of  the  state  as  void,  because 
the  land  was  not  purchased  directly  by  the 
United  States, — a  feature  of  the  decision 
commented  upon  somewhat  adversely  in  the 
later  case  of  Re  Kelly,  which  arose  in  the 
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United  States  circuit  court  of  the  same 
state. 

In  Re  Kelly  (C.  C.)  71  Fed.  646,  the 
question  was  reversed  from  that  in  the 
O'Connor  Case,  and  was  whether  the  cir- 
cuit court  had  jurisdiction  to  try  and  pun- 
ish the  petitioner  charged  with  the  commis- 
sion of  a  crime  upon  the  grounds  of  the 
Home,  and  the  court  held  that  it  did  not 
have  such  jurisdiction.  In  the  opinion  the 
learned  district  judge  reasons  and  holds 
that  the  constitutional  provision  giving  the 
Congress  power  to  exercise  exclusive  juris- 
diction over  lands  purchased  with  the  con- 
sent of  the  state  in  which  the  same  is 
situated  is  only  applicable  to  cases  where 
there  is  an  actual  purchase,  with  the  con- 
sent of  the  state,  for  the  constitutional  pur- 
poses; and  when  that  is  the  fact  all  juris- 
diction passes  to  the  United  States  by 
virtue  of  the  constitutional  provision,  and 
irrespective  of  any  express  cession  of  juris- 
diction, other  than  an  unqualified  consent  by 
the  state  that  the  purchase  be  made.  He 
seems  to  regard  the  purposes  of  the  estab- 
lishment and  maintenance  of  the  National 
Home  as  not  within  the  letter  of  the  consti- 
tutional purposes,  but  he  says :  "But,  what- 
ever may  be  the  rule  pronounced  when  that 
question  arises,  it  appears  indisputable  that 
all  state  jurisdiction  is  not  excluded  from 
every  parcel  of  land  purchased  by  the  gen- 
•eral  government  in  a  state  with  legislative 
consent,  irrespective  of  its  use;  and  there- 
fore that,  if  the  purpose  is  not  one  of  those 
distinctly  named  in  this  clause  of  the  Con- 
stitution, the  act  of  Congress  which  provides 
for  the  purchase  and  requires  the  legisla- 
tive consent  must,  in  some  unequivocal 
terms,  declare  that  exclusive  jurisdiction  is 
intended  and  necessary  for  the  proposed  use, 
or  at  least  the  purpose  stated  must  be  one 
of  which  it  is  manifest  that  any  exercise 
of  co-ordinate  or  other  jurisdiction  would 
be  incompatible  therewith."  And  he  further 
says:  "I  am  therefore  of  opinion  that  this 
clause  of  the  Constitution,  upon  which  the 
Ohio  and  Virginia  decisions  mainly  rest 
their  view  of  the  state  enactments,  respect- 
ively, is  not  applicable  to  this  Wisconsin 
case,  and  cannot  be  invoked  to  exclude  the 
exercise  of  state  jurisdiction  over  the  crime 
charged  against  the  petitioner." 

Passing  to  the  consideration  of  the  effect 
of  the  ceding  act,  he  says:  That  "has  im- 
pressed me  as  presenting  the  greatest  diffi- 
culty;" but  the  conclusion  is  reached  "that 
the  purpose  was  not  one  for  which  exclusive 
legislation  was  prescribed,  either  by  the 
Constitution  or  by  congressional  enact- 
ments; the  omission  of  the  word  'exclusive,' 
or  some  equivalent  term,  is  material,  and  in 
my  opinion  the  act  must  be  interpreted  as 
ceding^ — that  is,  yielding  or  surren^erinf-^ 
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to  the  United  States  such  jurisdiction  as 
Congress  may  find  necessary  for  the  objects 
of  the  cession,  and  for  the  exercise  of  which 
there  must  be  clear  enactments  to  that  end 
within  its  powers." 

This  decision  in  Re  Kelly  is  the  only  ex- 
pression of  the  Federal  courts,  so  far  as  we 
are  advised,  touching  the  question  of  juris- 
diction over  the  sites  of  the  branch  Homes, 
and  for  that  reason  we  have  referred  to  it 
at  some  length.  It  seems  very  clear  to  us 
that  the  question  involved  in  that  case, 
whether  the  United  States  had  such  exclu- 
sive jurisdiction  over  the  territory  owned 
by  the  Home  as  would  take  from  the  state 
jurisdiction  over  Ctimes  committed  there- 
on, is  entirely  different  from  that  involved 
in  the  Virginia  case,  and  in  the  case  now 
before  us.  In  the  Wisconsin  cases  the  ques- 
tion of  jurisdiction  was  respecting  only  a 
pcf son  on  the  territory  of  the  Home,  and  his 
acts  committed  there,  but  forming  no  part 
in  the  execution  of  the  functions  of  the 
Home.  But  the  question  here  presented  is 
whether  the  United  States  has  the  exclusive 
jurisdiction  over  the  Home  itself, — the 
"establishment"  created  by  Congress  for  the 
sole  purpose  of  maintaining  and  carrying 
on,  under  explicit  congressional  regulations, 
a  great  national  charity  supported  by  ap- 
propriations from  the  Treasury  of  the 
United  States.  We  do  not  understand  the 
Federal  decision  to  hold,  even  by  implica- 
tion, that  the  United  States  does  not  have 
such  exclusive  jurisdiction.  Such  jurisdic- 
tion over  the  Home  itself,  over  the  imper- 
sonal entity,  created  by  the  general  govern- 
ment to  execute  its  purposes  as  expressed 
in  the  congressional  enactments  establishing 
the  Home,  and  providing  for  its  perpetua- 
tion and  maintenance,  must  have  been  in- 
tended, for,  in  the  language  of  the  Kelly 
Case,  "it  is  manifest  that  any  exercise  of 
co-ordinate  or  other  jurisdiction  [over  the 
Home  itself]  would  be  incompatible  there- 
with." Such  exclusive  jurisdiction  is  ob- 
viously necessary  for  the  proper  execution 
of  the  functions  of  the  Home.  And  we  are 
of  opinion  that,  under  the  purchase  of  this 
territory  in  Maine,  on  which  the  Eastern 
Branch  of  the  Home  is  located,  the  title  to 
which  was  taken  in  the  name  of  the  Home, 
but  which  was  paid  for  from  the  national 
Treasury  and  under  the  ceding  act  passed 
by  the  legislature  of  Maine,  expressly  con- 
senting to  purchase,  "for  the  purpose  of  lo- 
cating, erecting,  and  maintaining  thereon  an 
asylum  for  disabled  volunteer  soldiers,"  and 
ceding  to  the  United  States  "jurisdiction 
over  said  lands,"  excepting  only  that  civil 
and  criminal  processes  issued  from  the  stato 
courts  might  be  served  thereon,  the  .United 
States  has  the  exclusive  jurisdiction  over 
the  Home  itself  as  the  "establishment" 
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which  Congress  created,  and  that  the  "es- 
tablishment," though  regarded  as  a  corpo- 
rate existence,  and  having  the  right  to  sue 
and  be  sued,  does  not  have  its  place  of  busi- 
ness "within  this  state,"  and  is  not  subject 
to  trustee  process  issued  from  the  courts 
of  this  state. 

We  do  not  here  undertake  to  decide  the 
question  as  to  what  jurisdiction  the  state 
courts  may  have  over  crimes  committed  on 
the  territory  of  the  Home,  or  over  rights 
arising  between  individuals  residing  on  the 
territory,  or  between  them  and  persons  re- 
siding elsewhere  in  the  state,  or  any  of  the 
many  other  questions  that  might  arise  in- 
volving jurisdiction  over  the  territory. 
Those  questions  are  not  now  presented. 

For  the  reason  above  stated,  the  entry 
must  be: 

Exceptions  overruled. 

Petition  for  rehearing  denied. 


MARYIiAND  COURT  OF  APPEAIiS. 

SUPREME   CONCLAVE   IMPROVED   OR- 
DER OF  HEPTASOPHS,  Appt., 

V. 

ANNIE  REHAN. 

(119  Md.  92,  85  Atl.  1035.) 

Insurance  —  benefit  society  —  redaction 
of  benefit  ^  suicide. 

1.  Agreement  of  a  member  of  a  mutual 
benefit  society  to  be  bound  by  subsequently 
enacted  rules  and  regulations  autSiorizes 
the  society  to  reduce  the  benefit  in  case  of 
suicide,  while  sane,  but  not  while  insane. 

Pleading  —  benefit  certificate  —  de- 
fense —  suicide. 

2.  The  defense  of  suicide,  contrary  to  a 
by-law  enacted  after  the  issuance  of  a 
mutual  benefit  certificate  which  bound  the 
member  to  comply  with  subsequently  en- 
acted rules  and  regulations,  is  not  suiR- 
eient,  but  intentional  suicide  while  sane 
should  be  alleged. 

(December  5,  1912.) 

Note, '^Insurance:  subsequent  hy'law 
excluding  or  redu4iing  liability  in 
case  of  suicide. 

Generally,  as  to  reasonableness  of  new 
bv-Iaws  as  implied  condition  of  consent  to 
change  of  by-laws,  see  note  to  Olson  v. 
Court  of  Honor,  8  L.R.A.(N.S.)    521. 

As  to  retroactive  effect  of  resolution  or 
by-law  of  mutual  insurance  company  chang- 
ing period  during  which  policy  may  be  con- 
tested for  suicide,  see  note  to  Sexton  v. 
National  L.  Ins.  Co.  12  L.R.A.(N.S.)    504. 

For  a  note  on  suicide  while  sane  as  a 
defense  to  an  action  on  a  policy  or  certifi- 
cate containing  no  provision  as  to  effect  of 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  in  plain- 
tiff's favor  in  an  action  brouglit  to  recover 
the  amount  alleged  to  be  due  under  a 
mutual   benefit  certificate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Olln  Bryan,  Albert  C.  Tolson, 
and  John  C.  Tolson,  for  appellant: 

The  power  of  corporations  to  make  laws, 
and  to  amend  them  from  time  to  time  as 
necessity  or  convenience  may  require,  al- 
ways, of  course,  witliin  the  scope  of  their 
general  powers,  cannot  be  disputed.  It  is 
an  inherent  power,  and  belongs  to  all  corpo- 
rations, and  is  continuous. 

3  Am.  k  Eng.  Enc.  Law," 2d  ed.  1064: 
Bacon>  Sen.  Soc.  2d  ed.  §§  91a,  185;  Nib 
lack,  Ben.  Soc.  2d  ed.  §  24 ;  Supreme  Lodge, 


K.  P.  V.  Knight,  117  Ind.  489,  3  L.R.A. 
409,  20  N.  E.  479;  Fugure  v.  Mutual  Soc. 
46  Vt.  362. 

The  duties  of  members  prescribed  by  the 
by-laws  remain  subject  to  modification  when 
a  power  of  amendment  is  reserved. 

Reynolds  v.  Supreme  Council,  R.  A.  192 
Mass.  160,  7  L.R.A.(N.S.)  1164,  78  N.  E. 
129,  7  Ann.  Cas.  160;  Shipman  v.  Protected 
Home  Circle,  174  N.  Y.  398,  63  L.R.A.  347, 
67  N.  E.  83;  Miller  v.  National  Council, 
K.  &  L.  S.  69  Kan.  234,  76  Pac.  830; 
Norton  v.  Catholic  Order  of  Forresters,  138 
Iowa,  464,  24  L.R.A.(N.S.)  1030,  114  N.  W. 
893;  Bowie  v.  Grand  Lodge,  L.  W.  99  Cal. 
392,  34  Pac.  103;  Mathieu  v.  Mathieu,  112 
Md.  626,  77  Atl.  112. 

Subsequently  enacted  by-laws  of  fraternal 


snicide,    see    Grand    Legion,    S.    K.    A.    ▼. 
Beaty,  8  L.R.A.(N.S.)    1124. 

This  note  does  not  cover  the  question 
whether  subsequent  by-laws  and  amend- 
ments were  enacted  by  the  proper  author- 
ities of  the  association,  but  this  fact  is 
assumed. 

The  decisions  upon  the  question  here  con- 
sidered  are   not   in   entire   harmony. 

The  following  cases,  in  which  it  is  not 
elear  whether  the  insured  was  sane  or  in- 
sane when  he  took  his  life,  without  refer- 
ring to  any  distinction  between  sane  or  in- 
sane suicides,  declare  broadly  that  a  sub- 
sequently enacted  by-law  excluding  liabil- 
ity in  case  of  suicide,  while  sane  or  insane, 
is  reasonable  and  valid  where  the  insured 
undertook  to  be  bound  by  by-laws  enacted 
after  the  issuance  of  the  certificate,  al- 
though the  original  contract  contained  no 
provision  regulating  the  rights  of  the  par- 
ties in  case  of  suicide:  Supreme  Command- 
ery,  K.  G.  R.  v.  Ainsworth,  71  Ala.  436, 
46  Am.  Rep.  332;  Supreme  Lodge,  K.  P. 
▼.  Kutscher,  179  111.  340,  70  Am.  St.  Rep. 
115,  53  N.  E.  620;  Supreme  Lodge,  K.  P. 
▼.  Trebbe,  179  111.  348,  70  Am.  St.  Rep.  120, 
53  N.  E.  730;  Daughtry  v.  Knights  of 
Pythias,  48  La.  Ann.  1203,  55  Am.  St.  Rep. 
810,  20  So.  712;  Domes  v.  Supreme  Lodge. 
K.  P.  76  Miss.  466,  23  So.  191 ;  Lange  v. 
Royal  Highlanders,  75  Neb.  188,  10  L.R.A. 
(K5.)  666,  121  Am.  St.  Rep.  786,  106  N. 
W.  224,  110  N.  W.  1110;  Protected  Home 
Circle  ▼.  Tisch,  24  Ohio  C.  C.  489,  subse- 
quent appeal  72  Ohio  St.  233,  74  N.  E.  188; 
Supreme  Lodge,  K.  P.  v.  LaMalta,  95  Tenn. 
157,  30  L.R.A.  838,  31  S.  W.  493;  Hughes 
▼.  Wisconsin  Odd  Fellows'  Mut.  L.  Ins.  Co. 
WWis.  292,  73N.  W.  1016. 

See  also  the  decisions  infra,  upholding 
provisions  extending  incontestable  periods, 
^d  by-laws  enacted  after  the  expiration 
of  such  periods. 

The  court  in  Supreme  Commandery,  K. 
G.  R.  V.  Ainsworth,  71  Ala.  436,  46  Am. 
Kep.  332,  said:  "It  is  not  claimed  that 
there  is  an  inherent  power  in  the  associa- 
tion, by  the  adoption  of  a  by-law,  to  work 
such  radical  changesf  in  its  existing  con- 
tracts. The  power  is  derived  from,  and 
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depends  upon,  the  stipulations  of  the  con- 
tract at  the  time  it  was  made.    The  stipu- 
lations are  expressed  in  varying  terms,  and 
several  of  them  import  no  more  than  would 
be  implied, — ^the  observance  by  the  assured 
of  the  requirements  of  the  association,  such 
requirements   as    were   reasonable   and    in- 
tended to  promote  the  harmony  of  the  as- 
sociation, and  the  purposes  and  objects  for 
which    it  was   formed.     They   import  also 
obedience  to  the  bv-laws,  so  far  as  reason- 
able, consistent  with  the  charter  and  law 
of  the  land.     We  do  not  construe  them  as 
reserving,    or    as    intended    to    reserve,    to 
the    association    the    power    to '  change    or 
avoid  its  contracts,  to  lessen  its  responsi- 
bilities, or  to  devest  its  members  of  rights. 
This  is  not  the  proper  office  of  a  by-law; 
and  from  the  general  expressions  to  which 
we  are  referring,  it  cannot  be  fairly  pre- 
sumed or  intended  that  it  was  contemplated 
to  affect  the  members  by  other  than  sucli 
by-laws  as  it  was  within  the  competency  of 
the  association  to  enact.     But  in  addition 
to  these,  the  averment  of  the  plea  is  that 
the  certificate  was  accepted  by  the  assured, 
'subject  to  the  laws  of  the  order  now   in 
force  or  which   may  be  hereafter  enacted 
by   the   supreme  commandery.'     These  are 
words    of    larffe    signification,    and    clearly 
express  that  the  assured  consented  that  the 
contract   should   be   subject   to    future,    as 
well  as  to  existing,  by-laws.     Parties  may 
contract  in  reference  to  laws  of  future  en- 
actment, may  agree  to  be  bound  and  affected 
by  them,  as  they  would  be  bound  and  af- 
fected if  such  laws  were  existing.    They  may 
consent  that  such  laws  may  enter  into  and 
form    parts    of    their   contracts,   modifying 
or   varying    them^      It    is    their    voluntary 
agreement    which    relieves    the    application 
of  such  laws  to  their  contracts  and  trans- 
actions  from   all   imputation   of   injustice. 
.     .     .     The  fundamental  principle  of  such 
organizations  is  the  mutuality  of  duty  and 
equality  of  rights  of  the  membership,  with- 
out   regard    to    time    of    admission.      This 
cannot  well  be  preserved,  if   the  members 
stipulating  for  benefits  were  not  required 
to  consent  that  they  would  be  subject  to 
future  as  well  as  existing  by-laws.     Time 
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beoefit  associationB,  relating  to  suicide,  are 
valid  and  binding. 

Tisch  V.  Protected  Home  Circle,  72  Ohio 
St.  233,  74  N.  E.  188;  Shipman  v.  Protect- 
ed Home  Circle,  174  N.  Y.  398,  63  L.R.A. 
347,  67  N.  E.  83;  Plunkett  v.  Supreme  Con- 
clave, I.  O.  H.  105  Va.  643,  65  S.  E.  9; 
Chambers  v.  Supreme  Tent,  K.  M.  200  Pa. 
244,  86  Am.  St.  Rep.  716,  49  Atl.  784; 
Daughtry  v.  Knights  of  Pythias,  48  La. 
Ann.  1203,  55  Am.  St.  Rep.  310,  20  So.  712; 
Eversberg  ▼.  Supreme  Tent,  K.  M.  33  Tex. 
Civ.  App.  649,  77  S.  W.  246;  Supreme  Tent, 
K.  M.  V.  Stensland,  106  111.  App.  267;  Su- 
preme Tent,  K.  M.  v.  Hammers,  81  111.  App. 
660;  Scow  v.  Supreme  Council,  R.  L.  223 
111.  32,  79  N.  £.  42;  Supreme  Lodge,  K. 
P.   V.   Kutscher,   179   111.   340,  70  Am.  St. 


Rep.  115,  53  N.  E.  620;  Supreme  Lodge, 
K.  P.  V.  Trebbe,  179  111.  348,  70  Am.  St. 
Rep.  120,  53  N.  E.  730;  Supreme  Lodge,  EL 
P.  V.  LaMalta,  96  Tenn.  157,  30  L.RJL. 
838,  31  S.  W.  493;  Clement  v.  Clement, 
113  Tenn.  40,  81  S.  W.  1249;  Supreme 
Commandery,  K.  6.  R.  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332;  Fraternal 
Union  v.  Zeigler,  145  Ala.  287,  39  So. 
751;  Domes  v.  Supreme  Lodge,  K.  P.  75 
Miss.  466,  23  So.  191;  Hughes  v.  Wisconsin 
Odd  Fellows'  Mut.  L.  Ins.  Co.  98  Wis.  292, 
73  N.  W.  1015. 

Messrs.  John  H.  Richardson  and 
George  Washington  Williams,  for  appel- 
lee: 

A  clause  in  a  certificate  of  insurance 
issued  by  a  fraternal  benefit  association. 


and  experience  will  develop  a  necessity  for 
changes  in  the  laws,  and  if  the  consent 
was  not  required,  there  would  be  a  class 
of  members  bound  by  the  changed  laws, 
and  a  class  exempt  from  their  operation. 
The  case  before  us  is  an  illustration.  Of 
the  legality  and  propriety  of  the  provision 
relieving  the  association  from  liability  if 
a  member  while  insane  deprived  himself 
of  life,  there  is  no  good  reason  to  question. 
If  no  other  reason  could  be  given,  that  it 
relieves  the  association  from  litigating 
with  the  representatives  of  a  deceased  mem- 
ber the  distressing  question  of  his  sanity 
would  be  sufficient.  If  the  law  was  applied 
only  to  certificates  issued  subsequent  to 
its  enactment,  there  would  be  a  class  of 
members  having  certificates  of  greater  value 
than  the  certificates  held  by  another  class: 
yet  each  class  would  be  subject  to  the  same 
assessments  and  the  same  duties.  There 
is  but  little  room,  if  any,  for  the  appre- 
hension that  advantage  will  be  taken  by 
the  governing  body  of  the  assent  of  the 
member  to  be  bound  and  affected  by  sub- 
sequent laws,  to  impose  upon  him  unjust 
burdens,  or  to  vary  the  contract,  save  so 
far  as  an  alteration  or  modification  of  it^ 
may  be  promotive  of  the  general  good. 
Subsequent  or  existing  by-laws  are  valid 
only  when  consistent  with  the  charter,  and 
confined  to  the  nature  and  objects  of  the 
association." 

And  in  Clement  v.  Clement,  113  Tenn. 
40,  81  S.  W.  1249,  where  the  insured  un- 
dertook to  be  bound  by  the  laws  and  rules 
in  force,  and  that  might  thereafter  be  en- 
acted, it  was  held  that  a  by-law  passed 
subsequently  to  the  issuance  of  the  orig- 
inal certificate  providing  that  only  a  pro- 
portional part  of  the  fund  named  in  the 
certificate  should  be  recovered  in  case  the 
insured  should  commit  suicide  sane  or 
insane,  was  binding,  especially  as  it  was 
in  force  at  the  time  a  new  certificate  was 
substituted  for  the  old  one  at  the  request 
of  the  insured,  in  order  to  eflfect  a  change* 
of  beneficiary.  The  insured  in  this  case 
apparently  committed  suicide  while  insane, 
but  no  point  appears  to  have  been  made 
of  this  fact. 
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The  following  decisions,  in  which  the  in- 
sured was  sane  when  he  committed  suicide, 
expressly  limit  the  validity  of  subsequent- 
ly enacted  by-laws  reducing  or  excluding 
liability  in  case  of  suicide  to  cases  where 
the  insured  was  sane  when  he  took  his  life. 
Mitterwallner  ▼.  Supreme  Lodge,  K.  &  L. 
O.  S.  86  N.  Y.  Supp.  786  (reducing  bene- 
fit) ;  Shipman  v.  Protected  Home  Circle, 
174  N.  y!  398,  63  LJI.A.  847,  67  N.  E.  83 
(excluding  benefit). 

And  see  Olson  v.  Court  of  Honor  set  out 
by  the  court  in  Supbsmx  Conclave,  I.  0.  H. 
v.  Rehan,  and  cases  infra,  passing  upon 
the  validity  of  attempted  changes  of  the  in- 
contestable periods  provided  for  by  the 
original  contract. 

And  the  court  in  Plunkett  v.  Supreme 
Conclave,  I.  O.  H.  106  Va.  643,  66  S.  E.  9, 
upheld  a  subsequent  by-law  providing  for  a 
forfeiture  in  case  the  insured  committed 
suicide,  while  sane  or  insane,  in  so  far  as 
it  applied  to  a  case  where  the  insured,  who 
had  agreed  to  be  bound  by  subsequent  by- 
laws, committed  suicide  while  sane,  but 
reserved  its  decision  as  applied  to  a  case 
where  he  was  insane  at  the  time  he  took  his 

And  in  Reynolds  v.  Supreme  Conclave,  I. 
O.  H.  24  Pa.  Co.  Ct.  638,  where  a  contract 
of  benefit  insurance  contained  no  provision 
making  the  insurer  liable  in  case  the  in- 
sured committed  suicide  while  sane,  it  was 
held  that  a  subsequent  by-law  providing 
that  in  case  a  member  committed  suicide 
within  three  years  after  admission  to  the 
order,  no  benefits  should  be  paid  except 
where  he  was  judicially  declared  insane,  or 
the  act  was  done  in  delirium,  or  in  a  case 
where  the  medical  director  had  a  reason- 
able doubt  as  to  the  mental  responsibility 
of  the  insured,  and  also  providing  that 
when  a  membership  of  three  years  had  been 
completed,  a  certain  proportion  of  the  total 
benefit  should  be  paid, — ^was  held  valid  and 
binding,  the  court  saying  that  suicide  by  the 
insured  while  sane  is  a  full  defense  to  an 
action  on  a  benefit  certificate  which  con- 
tains no  provision  applicable  to  the  situ- 
ation, and  that  the  section  in  questioL.  was 
in  mitigation  of  the  rigors  of  the  law,  and 
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providing  that  the  member  insured  shall 
abide  by  all  by-laws  subsequently  enacted, 
does  not  give  the  association  an  unlimited 
right  to  make  by-laws,  which  will  be  binding 
npon  said  members.  Only  reasonable  ones 
may  be  enacted  by  the  authority  of  sudi 
provision. 

Supreme  Conclave,  I.  O.  H.  v.  Miles,  92 
Md.  613,  84  Am.  St.  Rep.  528,  48  Atl.  845; 
Mathieu  t.  Mathieu,  112  Md.  628,  77  Atl. 
132;  Bacon,  Ben.  Soc.  §§  85,  93;  Leahy 
y.  Ancient  Order  of  Hibernians,  54  111.  App. 
108;  Dowdall  v.  Supreme  Council,  C.  M.  B. 
A.  196  N.  Y.  405,  31  L.R.A.(N.S.)  417, 
89  N.  E.  1076;  Wright  v.  Knights  of  Mac- 
cabees, 196  N.  Y.  391,  31  L.R.A.(N.S.)  423, 
134  Am.  St.  Rep.  838,  89  N.  E.  1078;  Su- 
preme Council,  A.  L.  H.  y.  Getz,  50  C.  C.  A. 


153,  112  Fed.  119;  Bornstein  v.  District 
Grand  Lodge  No.  4,  I.  0.  B.  B.  2  Cal.  App. 
624,  84  Pac.  271;  Fort  y.  Iowa  Legion  of 
Honor,  146  Iowa,  183,  123  N.  W.  224;  Russ 
y^  Supreme  Council,  A.  L.  H.  110  La.  588, 
98  Am.  St.  Rep.  469,  34  So.  697;  Pokrefky 
v.  Detroit  Firemen's  Fund  Asso.  121  Mich. 
456,  80  N.  W.  240;  Makely  v.  American 
Legion  of  Honor,  133  N.  C.  367,  46  S.  E. 
649;  Pellazzino  v.  German  Catholic  St. 
Joseph  Soc.  16  Ohio  L.  J.  27;  Becker  y. 
Berlin  Ben.  Soc.  144  Pa.  232,  27  Am.  St. 
Rep.  624,  22  Atl.  699;  Hale  v.  Equitable  Aid 
Union,  168  Pa.  377,  31  Atl.  10G6;  Supreme 
Council  A.  L.  H.  v.  Jordan,  117  Ga.  808,  46 
S.  E.  33;  Wuerfler  v.  Grand  Grove,  W.  O.  D. 
116  Wis.  19,  96  Am.  St.  Rep.  940,  92  N.  W. 
433;  O'Neill  y.  Supreme  Council,  A.  L.  H. 


an  extension  of  the  restriction  of  the  rights 
of  the  insured  and  his  beneficiary. 

In  Missouri  and  New  Jersey  the  courts 
haye  held  8ubse(juently  enacted  by-laws  ex- 
eluding  or  reducing  the  right  of  recovery  in 
case  the  insured  committed  suicide,  whether 
sane  or  insane,  unreasonable  and  void,  even 
where  the  insured  was  apparently  sane 
when  he  took  his  life,  although  by  his  con- 
tract he  had  agreed  to  be  bound  by  by-laws 
enacted  after  he  became  a  member.  Lewine 
V.  Supreme  Lodge,  K.  P.  122  Mo.  App.  547, 
99  S.  W.  821  (reducing  benefit) ;  Sautter  v. 
Supreme  Conclave,  I.  0.  H.  72  N.  J.  L.  325. 
62  Atl.  529   (excluding  benefit). 

The  court  in  the  first  case  said:  "It 
must  be  conceded,  however,  that  this  was  a 
matter  within  the  power  of  the  parties  to 
determine  by  contract,  and  no  one  would 
question  for  a  moment  the  right  of  the 
parties  when  entering  into  the  contract  here 
inyolved,  to  have  stipulated  in  plain  and 
express  terms  to  the  effect  that  the  associa- 
tion reserved  to  itself  power  to  provide  by 
subsequent  laws  a  reduction  of  the  insur- 
ance in  event  of  suicide,  and  had  such  ex- 
press stipulation  been  inserted  in  the  con- 
tract at  the  time,  it  would  operate  to  have 
subfltantiallv  modified  the  contract  with  the 
express  assent  of  the  member,  and  would 
therefore  stand  and  be  enforced  as  a  valid 
provision  of  the  contract  of  insurance.  But 
no  such  express  stipulation  was  incorporat- 
ed. The  argument  advanced  is  that,  even 
though  such  was  not  provided  in  express 
words,  the  language  employed  on  that  ques- 
tion was  of  such  a  character  as  to  signify 
that  the  member  contracted  in  advance  to 
abide  by  the  result  of  such  subsequent  law. 
It  is  true  Lewine  agreed  that,  first,  'I  will 
he  goyemed,'  and  second,  'This  contract 
shall  be  controlled,  by  all  laws'  in  force  or 
hereafter  enacted.  There  is  no  doubt  that  a 
fair  interpretation  of  this  agreement  re- 
veals that  it  was  twofold.  That  the  agree- 
ment should  be  twofold  is  natural  indeed, 
for  the  members  of  these  societies  stand  in 
a  dual  relation  to  the  society;  one  relation 
is  that  of  a  member,  the  same  as  any  other 
member,  whether  insured  or  not,  regard 
heing  had  to  the  social  features  of  the 
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organizations;  and  the  second  is  that  of  an 
insured  person  having  a  valuable  contract 
therewith  whereby  an  indemnity  is  guar- 
anteed to  his  designated  beneficiaries. 
This,  then,  being  the  situation  of  the 
parties,  it  is  clear  that  the  agreement,  'I 
will  be  governed,'  bore  reference  to  such 
laws  as  were  then  in  force,  or  future  laws 
as  might  be  proyided  tending  to  regulate  his 
conduct  as  a.  member  and  the  internal  af- 
fairs of  its  lodge  system,  all  of  which  were 
essentially  within  the  contemplation  of  the 
parties,  while  the  second  agreement,  to  the 
effect  that  'this  contract  shall  be  controlled' 
by  present  and  future  laws,  bore  reference 
only  to  such  present  and  future  laws  as 
were  in  aid  and  in  furtherance  of  the  es- 
sential elements  of  indemnity  youchsafed  in 
his  contract  for  insurance,  for  it  is  reason- 
able indeed  that  both  the  member  and  the 
society  should  contemplate  and  intend, 
when  looking  into  the  future,  that  the  so- 
ciety should  reserve  some  rights  with  re- 
spect to  bringing  about  such  reasonable 
cnanges  in  aid  of  the  provisions  of  the  con- 
tract as  experience  might  dictate  were 
necessary,  and  it  does  not  seem  reasonable 
that  the  agreement  bore  reference  to  such 
subsequent  laws  which,  instead  of  aiding 
the  beneficial  purposes  of  the  organization, 
would  modify  or  entirely  abrogate  sucH  pur- 
pose, by  destroying  the  insurance  for  wnich 
the  member  had  contracted  and  paid." 

And  a  fortiori  it  is  held  in  Missouri  that 
•subsequently  enacted  by-laws  reducing  the 
benefit  in  case  the  insured  commite  suicide 
are  invalid  where  the  insured  takes  his  life 
when  insane.  Small  v.  Court  of  Honor,  130 
Mo.  App.  434,  117  S.  W.  116;  Umbarger  y. 
Supreme  Council,  R.  L.  —  Mo.  App.  — ,  118 
S.  W.  1199;  Wilcox  y.  Court  of  Honor,  134 
Mo.  App.  547,  114  S.  W.  1155;  Smith  y. 
Supreme  Lodge,  K.  P.  83  Mo.  App.  512. 

In  Northwestern  Benev.  &  Mut.  Aid  Asso. 
y.  Wanner,  24  111.  App.  357,  where  the  in- 
sured appears  te  have  been  sane  when  he 
committed  suicide,  the  certificate  contained 
no  provision  regulating  the  righte  of  the 
parties  in  case  of  suicide,  and  the  insured 
merdy  agreed  to  comply  with  the  constitu- 
tion and  by-laws,  it  was  held  that  a  by-law 
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70  N.  J.  L.  410,  67  Atl.  463,  1  Ann.  Caa. 
422;   Zimmerman  v.  Supreme  Tent,  K.  M. 

122  Mo.  App.  591,  99  S.  W.  817;  Olsen  v. 
Court  of  Honor,  100  Minn.  117,  8  L.R.A. 
(N.S.)  621,  117  Am.  St.  Rep.  676,  110  N. 
W.  374,  10  Ann,  Cas.  622;  Sisson  v.  Supreme 
Court  of  Honor,  104  Mo.  App.  64,  78  S.  W. 
297;  Makely  v.  American  L^ion  of  Honor, 
133  N.  C.  367,  46  S.  E.  649;  Knights 
Templars  &  M.  Life  Indemnity  Co.  t.  Jar- 
man,  44  C.  C.  A.  93,  104  Fed.  638;  Fort 
v.  Iowa  Legion  of  Honor,   146  Iowa,   183, 

123  N.  W.  224;  Newhall  v.  Supreme  Coun- 
cil, A.  L.  H.  181  Mass.  Ill,  63  N.  E.  1; 
Gaut  T.  American  Legion  of  Honor,  107 
Tenn.  618,  66  L.R.A.  466,  64  S.  W.  1070; 
Smail  y.  Court  of  Honor,  136  Mo.  App. 
434,   117   S.  W.   116;   Sautter  v.  Supreme 


Conclave,  I.  O.  M.  72  N.  J.  L.  326,  62  Atl. 
629;  Sovereign  Camp,  W.  W.  v.  Thornton, 
116  6a.  798,  42  S.  E.  236;  Northwestern 
Benev.  &  Mut.  Aid  Asso.  v.  Wanner,  24  111. 
App.  367;  Supreme  Lodge,  K.  P.  v.  Kuts- 
cher,  72  111.  App.  462 ;  Hunziker  v.  Supreme 
Lodge,  K.  P.  117  Ky.  418,  78  S.  W.  201; 
3  Am.  &  Eng.  Enc.  Law,  1084 ;  Supreme  Con- 
clave, I.  O.  H.  V.  Miles,  92  Md.  613,  84  Am. 
St.  Rep.  528,  48  Atl.  846. 

Burke,  J.,  delivered  the  opinion  of  the 
court: 

On  the  10th  day  of  November,  1898,  the 
Supreme  Conclave  of  the  Improved  Order 
of  Heptasophs,  a  fraternal  beneficiary  asso- 
ciation (a  corporation  duly  organized  and 
doing  business  in  this  state),  issued  its  ccr- 


enacted  subsequently  to  the  issuance  of  the 
certificate,  exempting  the  insurer  from  lia- 
bility in  case  of  suicide,  whether  sane  or 
insane,  was  invalid,  since  it  affected  the 
vital  principles  of  the  contract. 

In  a  number  of  cases  in  which  the  in- 
sured was  apparently  sane  when  he  took  his 
life,  where  lie  had  undertaken  by  his  con- 
tract to  be  bound  by  by-laws  enacted  after 
the  issuance  of  his  certificate,  by-laws  limit- 
ing the  right  of  recovery  in  case  of  suicide, 
while  sane  or  insane,  have  been  upheld, 
notwithstanding  the  fact  that  the  original 
contract  contained  an  incontestable  clause., 
applicable  to  cases  of  suicide.  Fraternal 
Union  v.  Zeigler,  146  Ala.  287,  39  So.  761 ; 
Scow  V.  Supreme  Council,  R.  L.  223  111.  32, 
79  N.  E.  42  (by-laws  enacted  after  incon- 
testable period,  reducing  benefit  in  case  of 
suicide) ;  Supreme  Tent,  K.  M.  v.  Hammers, 
81  111.  App.  660;  Supreme  Tent,  K.  M.  v. 
Stensland,  105  111.  App.  267,  affirmed  in  206 
111.  124,  99  Am.  St.  Rep.  137,  68  N.  E.  1098 
(subsequent  by-laws  extending  time  during 
which  suicide  should  constitute  defense  be- 
yond incontestable  period  )r;  Knights  of 
Maccabees  v.  Nelson,  77  Kan.  629,  96  Pac. 
1062  (by-law  enacted  after  incontestable 
period  excluding  benefit  in  case  of  suicide). 

The  court  in  Fraternal  Union  v.  Zeigler, 
146  Ala.  287,  39  So.  761,  said:  "The  logical 
and  reasonable  deduction  from  this  argu- 
ment would  lead  to  the  conclusion  that  the 
insured  had  the  right  after  the  lapse  of  two 
years  from  the  date  of  the  issuance  of  the 
certificate,  to  elect  the  mode  and  manner 
of  his  death,  and,  by  suicide,  to  terminate 
the  life  expectancy  which  was  in  the  con- 
templation of  the  parties,  and  entered  into 
and  formed  the  basis  of  the  contract  of  in- 
surance. Moreover,  the  argument,  when 
analyzed  and  carried  to  its  legitimate  con- 
clusions, would  leave  no  field  of  operation 
for  the  provision  in  the  contract  relative 
to  the  adoption  by  the  association  of  subse- 
quent rules  and  laws  for  the  government  of 
its  members.  It  cannot  be  doubted  that  the 
law  which  was  here  adopted  by  the  associa- 
tion, and  set  up  by  the  defendant  in  its 
pleas,  was  not  only  a  reasonable  one,  but 
also  beneficial  to  all  its  members,  including 
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the  insured  in  this  case.  jConceding,  for  the 
sake  of  argument,  that  the  incontestable 
clause  contained  in  the  constitution  was 
applicable  to  cases  of  suicide,  still  the  pro- 
vision contained  in  the  benefit  certificate  in 
reference  to  the  adoption  of  subsequent  laws 
by  the  association  is  more  specific,  and,  if 
a  conflict  between  the  two  exists,  the  latter 
should  prevail,  and  for  the  reason,  if  no 
better  could  be  given,  by  such  construction 
a  field  of  operation  would  be  given  to  both 
provisions.  We  are  of  the  opinion  that  the 
adoption  of  the  subsequent  law  by  the  de- 
fendant association  did  not  impair  the 
obligation  of  the  contract  as  entered  into 
by  the  parties  at  the  time  it  was  made;  and, 
from  what  we  have  said  above,  our  con- 
clusion is  that  the  court  erred  in  overruling 
the  defendant's  demurrers  to  the  plaintiff's 
replications." 

And  provisions  of  this  character  have 
been  upheld  in  cases  where  the  insured  com- 
mitted suicide  while  insane. 

Thus,  in  Chambers  v.  Supreme  Tent,  K. 
M.  200  Pa.  244,  86  Am.  St.  Rep.  716,  49 
Atl.  784,  where  a  by-law  provided  at  the 
time  of  the  original  contract  was  made, 
that  no  benefit  should  be  paid  in  case  the 
insured  committed  suicide,  whether  sane  or 
insane,  within  one  year,  and  the  insured 
agreed  that  he  would  comply  with  the  laws 
of  the  order  then  in  force,  or  that  might 
thereafter  be  adopted,  it  was  held  that  a 
by-law  adopted  more  than  a  year,  after  he 
became  a  member,  which  provided  that  no 
benefit  should  be  paid  in  case  a  member 
committed  suicide  within  five  years  after 
admission,  whether  sane  or  insane,  was 
valid  and  barred  a  recovery,  although  the 
insured  was  insane  at  the  time  he  com- 
mitted the  act.  The  court  said :  **No  right 
became  vested  in  the  plaintiff  by  virtue  of 
said  certificate  until  the  death  of  her  hus- 
band. The  defendant's  obligation  to  pay 
the  benefit  was  conditioned  on  the  member's 
compliance  with  the  laws  of  the  order  then 
in  force  or  that  might  thereafter  be  adopt- 
ed. ...  At  the  time  of  the  amendment 
of  the  by-laws  in  the  present  case,  the 
member,  George  F.  Chambers,  was  living 
and  of  sound  mind.    The  amendent  referred 
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tificate  of  membership  of  John  P.  Rehan. 
The  cotifieate  provided  for  the  payment 
from  the  benefit  fund  of  the  association,  un- 
der certain  conditions  hereafter  mentioned, 
of  $1,000  to  his  wife,  Annie  Rehan,  the 
plaintiff  in  this  case  and  the  appellee  on 
this  record.  The  certificate  was  issued  upon 
the  condition,  among  others,  ''that  the  said 
member  complies  in  the  future  with  the 
laws,  rules  and  regulations  now  governing 
said  conclave  and  fund,  or  that  may  be  here- 
after enacted  by  the  supreme  conclave  to 
govern  said  conclave  and  fund." 

In  1903  the  association  enacted  the  fol- 
lowing law:  "Sec.  257.    No  benefit  shall  be' 
paid  the  beneficiary  or  beneficiaries  of  any 
member   committing   suicide    (sane   or    in- 
sane) :  Provided,  however,  that  where  such 


suicide  has  completed  one  year  of  member- 
ship (although  the  supreme  conclave  shall 
by  his  act  be  released  from  all  claims  repre- 
sented by  the  benefit  certificate),  his  bene- 
ficiary or  beneficiaries  shall,  nevertheless, 
receive  from  the  supreme  conclave  a  sum 
of  money  in  full  discharge  of  all  demands 
which  he,  she,  or  they  might  otherwise  have 
upon  said  supreme  conclave,  equal  to  an 
equitable  proportion  of  the  total  benefit, 
such  equity  to  be  determined  by  the  num- 
ber of  years  the  suicide  was  a  member  of 
the  order  as  related  to  his  expectancy  of 
life  when  admitted."  In  the  absence  of 
anything  to  the  contrary  appearing  in  the 
record,  we  will  assume  that  the  law  was 
regularly  and  properly  passed  conformably 


to  the  personal  conduct  of  the  members. 
It  was  such  in  mv  opinion  as  the  order 
had  power  to  make  under  the  right  of 
amendment  reserved  in  the  certificates  in 
question." 

And  Eyersberg  v.  Supreme  Tent,  K.  M. 
33  Tex.  Civ.  App.  649,  77  S.  W.  246,  where 
a  by-law  at  the  time  the  certificate  was 
issued  provided  that  no  benefit  should  be 
paid  in  case  the  member  should  comlnit 
suicide  within  one  year  after  admission, 
whether  sane  or  insane,  and  the  insured 
contracted  to  be  bound  by  laws  then  in 
force,  or  that  might  thereafter  be  adopted, 
a  subsequent  by-law  providing  that  no  ben- 
efit should  be  paid  in  case  the  insured  com- 
mitted suicide,  whether  sane  or  insane,  at 
any  time,  and  stipulating  for  a  return  of 
twice  the  amount  of  the  assessments  paid, 
was  held  valid  and  binding,  although  the 
insured  was  insane  at  the  ^  time  he  com- 
mitted suicide. 

Some  courts,  however,  have  refused  to 
hold  provision  of  this  character  valid  where 
the  insured  committed  suicide  while  insane. 

Thus,  in  Weber  v.  Supreme  Tent,  K.  M. 
172  N.  Y.  490,  92  Am.  St.  Rep.  763,  65 
N.  E.  258,  where  the  rules  of  the  insurer 
at  the  time  the  certificate  was  issued  pro- 
vided that  the  contract  should  be  void  if 
the  party  committed  suicide  within  one 
year,  whether  sane  or  insane,  a  subsequent 
amendment  of  the  by-laws  adopted  long 
after  the  named  became  a  member,  extend- 
ing the  time  from  one  year  to  five  within 
which  self-destruction,  whether  the  result 
of  an  intentional  or  unintentional  act, 
should  operate  to  destroy  the  policy,  was 
held  unreasonable  and  void,  where  the  in- 
sured was  irresponsible  when  he  committed 
suicide. 

And  this  case  was  followed  in  Fargo  v. 
Supreme  Tent,  K.  P.  96  App.  Div.  491,  89 
N.  Y.  Supp.  66,  where  the  by-laws  at  the 
time  the  contract  was  made  provided  that 
no  benefit  should  be  paid  when  death  was 
the  result  of  suicide  within  one  year  after 
admission,  whether  the  member  was  sane 
or  insane,  and  it  was  held  that  a  subsequent 
by-law  striking  out  all  time  limit  as  to 
suicide  was  invalid,  and  did  not  bar  a  re- ' 
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covery  where  the  insured  committed  suicide 
when  insane. 

In  Court  of  Honor  v.  Hutchens,  43  Ind. 
App.  321,  82  N.  £.  89,  where  the  insured 
was  apparently  sane  when  he  committed 
suicide,  it  does  not  appear  that  he  agreed 
to  be  bound  by  subsequently  enacted  by- 
laws, and  where  his  certificate  provided  that 
it  should  be  incontestable  after  two  years 
for  any  cause  except  fraud,  it  was  held 
that  a  by-law  enacted  two  years  after  the 
issuance  of  the  policy,  stipulating  that  in 
case  of  suicide  only  a  part  of  the  benefits 
should  be  payable,  was  invalid  on  the 
ground  that  it  was  unreasonable  and  im- 
paired the  obligation  of  the  contract. 

The  decision  in  this  case  was  followed 
in  Court  of  Honor  v.  Rausch,  —  Ind.  App. 
—,  95  N.  E.  1018,  where  the  insured  was 
evidently  sane  when  he  committed  suicide 
and  a  by-law  enacted  within  two  years 
after  he  became  a  member,  which  provided 
for  the  payment  of  a  percentage  in  case 
of  suicide,  and  did  away  with  an  incontest- 
able clause  making  suicide  unavailable  as 
a  defense  after  the  expiration  of  two  years, 
was  held  invalid  as  to  the  insured,  who 
died  after  he  had  been  a  member  about 
five  years,  although  he  had  agreed  to  be 
governed  by  by-laws  enacted  after  he  be- 
came a  member. 

In  Bottjer  v.  Supreme  Council,  A.  L.  H. 
37  Misc.  406,  75  N.  Y.  Supp.  806,  affirmed 
in  78  App.  Div.  646,  79  N.  Y.  Supp.  684, 
where  the  purposes  of  the  order  were  to 
establish  a  fund  for  the  relief  of  sick  or 
distressed  members,  and  a  benefit  fund  for 
their  families,  a  by-law  enacted  many  years 
after  the  insured  had  become  a  member, 
which  stipulated  that  only  a  portion  of  the 
amount  named  in  the  certificate  should 
be  paid  in  case  a  member  committed  suicide, 
sane  or  insane,  was  invalid,  although  the 
insured  had  agreed  to  be  bound  by  by-laws 
thereafter  adopted,  and  the  right  to  alter  or 
amend  the  laws  covering  the  benefit  was 
reserved  to  the  insurer  by  its  constitution, 
the  court  holding  that  such  a  by-law  was 
in  violation  of  the  spirit  and  terms  of  the 
constitution  and  beyond  the  legislative  pow- 
er of  the  governing  body.    It  does  not  ap- 
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to  the  constitution  and  laws  of  the  asso- 
ciation. 

John  P.  Rehan  died  on  the  6th  day  of 
September,  1911.  The  benefit  was  not  paid; 
and  this  action  was  brought  to  recover  the 
amount  named  in  the  certificate.  The  case 
was  tried  in  the  court  of  common  pleas,  and 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  $1,000,  and  from  this  judgment 
the  defendant  has  appealed. 

When  this  certificate  was  issued  and  ac- 
cepted, there  was  ho  suicide  law  of  the  as- 
sociation in  force.  The  defense  relied  on 
was  that  John  P.  Rehan  committed  suicide, 
and  .that  the  law  we  have  transcribed  gov- 
erned the  case,  and  that  under  that  law  the 
plaintiff  was  entitled  to  receive  only  the  sum 
of  $471,  which  amount  the  defendant  ten- 
dered itself  ready  to  pay.  The  plaintiff, 
however,  contends  that  this  after -enacted 
law  is  not  binding  upon  her,  and  does  not 
affect  her  rights  under  the  certificate. 

The  precise  questions  presented,  which 
were  raised  by  demurrer  to  the  defendant's 
fourth  and  fifth  pleas  and  by  the  plaintiff's 
demurrer  to  the  defendant's  rejoinder  to  tlie 
replication  to  the  third  plea,  are  these: 
First.  Was  it  within  the  power  of  the  de- 
fendant, by  the  enactment. of  this  law,  to 
reduce  the  amount  payable  to  her  as  ex- 
pressed in  the  certificate?  Secondly.  If  the 
by-law  is  valid  and  binding  upon  her,  do 
the  defendant's  pleadings  disclose  a  defense 
within  its  terms?  This  is  a  narrow  ques- 
tion, and  is  one  which  has  not  heretofore 
been  passed  upon  by  this  court.  It  is  an 
important  question  both  to  societies  of  this 
character  and  to  their  members.  The  trial 
court    sustained    the    demurrers,    and    held 


that  the  defendant's  pleadings  did  not  dis- 
close a  good  defense  to  the  suit.  It,  how- 
ever, granted  leave  to  the  defendant  to  plead 
over  within  ten  days.  The  defendant  de- 
clined to  plead  further;  and  judgment  was 
entered  upon  the  demurrers  in  favor  of  the 
plaintiff. 

There  appears  to  be  a  general  concurrence 
of  authority  in  support  of  these  two  prop- 
ositions: First,  that  a  general  power  to 
amend  the  laws  reserved  either  by  the 
constitution  or  by-laws  of  a  fraternal  bene- 
fit society  does  not  authorize  an  amendment 
which  impairs  the  vested  rights  of  the  mem- 
bers. Secondly,  that  where  a  member  of  a 
fraternal  benefit  society  agrees  in  his  appli- 
cation for  membership  to  be  bound  by  the 
rules  or  laws  then  in  force,  or  which  might 
be  thereafter  adopted,  the  society,  after  he 
has  become  a  member,  may  enact  reasonable 
rules  and  amendments,  and  bind  him  to 
their  observance.  Brown  v.  Grand  Fountain, 
U.  O.  T.  R.  28  App.  D.  C.  200;  State  ex  rel. 
Strang  v.  Camden  Lodge,  A.  O.  U.  W.  73 
N.  J.  L.  500,  64  Atl.  93;  Lange  ▼.  Royal 
Highlands,  75  Neb.  188,  10  L.R.A.(N.S.) 
066,  121  Am.  St.  Rep.  786,  106  N.  W.  224, 
110  N.  W.  1110;  Fraternal  Union  v.  Zeigler, 
145  Ala.  287,  39  So.  751;  Court  of  Honor  v. 
Hutchens,  —  Ind.  App.  — ,  79  N.  E.  409; 
Zimmermann  v.  Supreme  Tent,  K.  M.  122 
Mo.  App.  591,  99  S.  W.  817;  Ayers  ▼.  Grand 
Lodge  A.  0.  U.  W.  188  N.  Y.  280,  80  N.  E. 
1020;  Sautter  v.  Supreme  Conclave,  I.  O. 
H.  72  N.  J.  L.  326,  62  Atl.  629;  Olson  ▼. 
Court  of  Honor,  100  Minn.  117,  8  L.R.A. 
(N.S.)  621,  117  Am.  St.  Rep.  676,  110  N. 
W.  374,  10  Ann.  Cas.  622;  Mathieu  v. 
Mathieu,  112  Md.  626,  77  Atl.  112. 


pear  in  this  case  whether  the  insured  was 
sane  or  insane  when  he  committed  suicide, 
and  no  point  is  made  of  this  circumstance. 

The  mere  substitution  of  a  certificate  in 
a  benefit  association  for  the  original  cer- 
tificate, for  the  sole  purpose  of  changing 
the  beneficiary,  has  been  held  not  to  con- 
stitute such  certificate  a  new  and  inde- 
pendent contract,  and  not  to  render  by-laws 
passed  between  the  date  of  the  original 
certificate  and  that  of  the  substituted  one 
binding  upon  the  insured.  Briggs  v.  Roy- 
al Highlanders,  84  Neb.  834,  122  N.  W. 
69. 

And  it  has  been  held  that  the  insurer 
cannot  invoke  a  subsequent  by-law  pro- 
viding that  it  shall  not  be  liable  in  case 
a  member  commits  suicide,  whether  sane 
or  insane,  where  it  has  not  complied  with 
an  act  stipulating  that  before  any  amend- 
ment or  alteration  in  the  constitution  or 
by-laws  of  a  benefit  association  shall  take 
effect,  a  copy  of  the  amendment  or  alter- 
ation dulv  certified  must  be  filed  with  the 

•  

auditor  of  public  funds.     Knights  of  Mac- 
cabees  v.   Nitsch,   69   Neb.   372,  96   N.   W. 
626,  5  Ann.  Cas.  257. 
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And  in  Hunziker  v.  Supreme  Lodge,  K. 
P.  117  Ky.  418,  78  S.  W.  201,  where  the 
insured  agreed  to  be  controlled  by  the 
rules  in  force  at  the  date  the  certificate 
was  issued,  and  that  might  thereafter  be 
enacted,  it  was  held  that  the  insurer  could 
not  invoke  the  provisions  of  a  by-law  which 
was  adopted  subsequently  to  the  issuance 
of  the  certificate,  which  provided  that  in 
case  of  suicide,  voluntary  or  involuntary,  the 
amount  paid  should  be  a  sum  in  proportion 
to  the  whole  amount  as  the  matured  life 
expectancy  might  be  to  the  entire  expect- 
ancy at  the  date  of  admission,  where  such 
by-law  was  never  attached  to  the  member's 
certificate  in  accordance  with  §  679,  Ken- 
tucky Statutes,  requiring  by-laws  and  rukis 
either  forming  a  part  of  the  contract  or 
having  any  bearing  on  it  to  be  attached 
to  the  policy  or  certificate,  and  stipulating 
that  unless  so  attached  the  by-laws  and 
rules  should  not  be  received  in  evidence 
in   an   action  on   the  policy  or  certificate. 

J.  T.  W. 
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In  Lange  y.  Royal  Highlanders,  75  Neb. 
]88,  10  L.R.A.(N.S.)  666,  121  Am.  St.  Rep. 
786,  106  N.  W.  224,  110  N.  W.  1110,  the 
court  said  that  a  member  of  a  fraternal 
benefit  society,  ''who  agrees  in  his  applica- 
tion, or  has  the  agreement  incorporated  in 
his  policy  or  benefit  certificate,  that  he  will 
comply  with  the  by-laws  of  the  company 
then  in  force  or  thereafter  to  be  adopted,  is 
bound  by  subsequent  by-laws  the  same  as 
by  those  in  force  at  the  time  his  certificate 
was  issued,  proyided  that  such  subsequent 
by-laws  are  reasonable  in  their  nature,  and 
are  properly  adopted  in  conformity  of  the 
rules  of  the  order  and  the  statutes  governing 
such  associations." 

In  Ayers  y.  Grand  Lodge,  A.  O.  U.  W. 
188  N.  Y.  280,  80  N.  E.  1020,  the  court 
said:  "An  amendment  of  by-laws  which 
formed  part  of  a  contract  is  an  amendment 
of  the  contract  itself;  and,  when  such  a 
power  is  resenred  in  general  terms,  the  par- 
ties do  not  mean,  as  the  courts  hold,  that 
the  contract  is  subject  to  change  in  any  es- 
sential particular  at  the  election  of  the  one 
in  whose  fayor  the  reseryation  is  made.  It 
would  be  not  reasonable,  and  hence  not  with- 
in their  contemplation,  at  least  in  the  ab- 
sence of  stipulations  clearly  specifying  the 
subjects  to  be  affected,  that  one  party  should 
have  the  right  to  make  a  radical  change  in 
the  contract,  or  one  thai?  would  reduce  its 
pecuniary  value  to  the  other.  A  contract 
which  authorizes  one  party  to  change  it  in 
any  respect  that  he  chooses  would  in  effect 
be  binding  upon  the  other  party  only,  and 
would  leave  him  at  the  mercy  of  the  former ; 
and  we  have  said  that  human  language  is 
not  strong  enbugh  to  place  a  person  in  that 
situation."  The  two  cases  from  which  we 
have  quoted  express  the  practically  unani- 
mous view  of  the  courts  upon  the  two  prop- 
ositions stated. 

Although  these  general  principles  are 
well  settled,  there  is  a  diversity  of  opinion 
as  to  what  are  reasonable  changes  or  amend- 
ments. Confining  our  attention  to  the  pre- 
cise legal  question  first  presented  for  con- 
sideration in  this  case,  viz.,  the  right  of  the 
defendant,  by  the  after-enacted  law  tran- 
scribed, to  reduce  the  amount  payable  to 
the  beneficiary  named  in  the  certificate,  the 
pUintiff*  in  this  case,  in  the  event  the  in- 
sured committed  suicide,  "sane  or  insane," 
we  find  some  confiict  in  the  authorities. 

In  some  jurisdictions  it  is  held  that  a  sub- 
seqiMntly  adopted  amendment,  partially  or 
totally  depriving  the  beneficiary  of  rights 
under  the  certificate  in  the  event  of  suicide 
of  the  insured  while  sane  or  insane,  is  rea- 
sonable and  valid.  Other  courts  hold  that 
such  an  amendment  is  wholly  ineffective  as 
to  outstanding  certificates  issued  when  there 
was  no  suicide  law  in  force,  notwithstand- 
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ing  the  insured  had  agreed  in  the  contract 
to  be  bound  by  after -adopted  laws.  In 
other  jurisdictions  it  is  held  that  such  a 
rotroactive  law  is  valid  so  far  as  it  relates 
to  members  conunitting  suicide  while  sane, 
but  is  invalid  so  far  as  it  attempts  to  affect 
the  rights  of  the  beneficiary  where  the  mem- 
ber has  taken  his  own  life  while  insane. 
1'his  is  the  position  taken  by  the  New  York, 
Virginia,  Minnesota,  and  some  other  courts, 
and  is  based  upon  reasons  manifestly  sound 
and  just  to  both  parties  to  the  contract. 

The  crucial  question  in  all  the  cases  has 
been  one  of  construction,  the  courts,  how- 
ever, differing  upon  the  reasonableness  veJ 
non  of  the  new  law;  and,  in  deciding  this 
question,  reference  has  always  been  had  to 
the  nature  and  purposes  of  the  contract, 
read  in  the  light  of  the  objects  of  the  order. 
These  contracts,  like  other  contracts,  confer 
vested  rights  and  interests  upon  the  mem- 
ber ;  and  it  would  be  most  unreasonable  and 
unjust  to  hold  that,  under  a  general  re- 
served power  to  amend,  or  upon  a  general 
stipulation  of  the  insured  that  the  society 
might  amend,  one  party  to  the  contract  had 
the  power  to  destroy  the  rights  of  the  other 
Such  a  construction  would  put  the  rights 
of  one  party  to  the  contract  wholly  at  the 
mercy  of  the  other. 

In  Olson  V.  Court  of  Honor,  100  Minn. 
117,  8  L.R.A.(N.S.)  62 J.  117  Am.  St.  Rep. 
676,  110  N.  W.  374,  10  Ann.  Cas.  622,  the 
insured  in  his  application  expressly  agreed 
that  he  would  strictly  comply  with  the  con- 
stitution, laws,  and  rules  then  in  force  or 
thereafter  to  be  enacted  or  adopted.  When 
the  certificate  was  issued  and  delivered,  a 
by-law  of  the  association  then  in  force  pro- 
yided that  "this  order  will  not  pay  the 
benefits  of  members  who  commit  suicide, 
whether  sane  or  insane,  except  it  be  com- 
mitted in  delirium  resulting  from  illness,  or 
while  the  member  is  under  treatment  for  in- 
sanity, or  has  been  judicially  declared  to  be 
insane;  but  in  all  cases  not  within  said  ex- 
ceptions the  amount  of  money  contributed 
to  the  benefit  fund  by  such  member  shall 
be  returned,  and  shall  be  paid  to  the  bene- 
ficiary out  of  said  fund  in  lieu  of  the  bene- 
fit." The  application  for  membership 
contained  this  provision:  "I  further  under- 
stand and  agree  that  the  laws  of  the  order 
now  in  force  or  hereafter  enacted  enter  into 
and  become  a  part  of  every  contract  of  in- 
demnity by  and  between  the  members  of  the 
order,  and  govern  all  rights  thereunder." 
In  the  place  of  the  original  by-law,  the 
association,  after  the  issuance  of  the  certifi- 
cate, adopted  the  following:  "If  a  benefit 
member  commits  suicide,  whether  sane  or  in- 
sane, voluntary  or  involuntary,  there  shall 
be  payable  to  the  beneficiaries  entitled  there- 
to five  (6)  per  cent  of  the  face  of  the  certifi- 
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cate  for  each  year  he  shall  have  been  con- 
tinuously a  member  of  the  society,  and 
after  twenty  (20)  years  of  continuous  mem- 
bership, the  certificate  shall  be  payable  in 
full."  The  assured  committed  suicide,  and 
suit  was  brought  upon  the  certificate  by  the 
beneficiary.  The  trial  court  held  that  the 
by-law  in  force  when  the  certificate  was  is- 
sued governed  the  case,  and  instructed  the 
jury  that  the  plaintiffs  were  entitled  to. re- 
cover the  full  amount  named  in  the  certifi- 
cate, unless  the  insured  committed  suicide; 
but,  if  she  did,  then  the  defendant  was  en- 
titled to  a  verdict,  unless  the  jury  further 
found  that  she  was  at  the  time  under  treat- 
ment for  insanity.  In  passing  upon  this 
prayer,  the  court  said :  "It  is  the  contention 
of  the  defendant  that  it  was  by  virtue  of 
the  provisions  of  the  original  contract  that 
the  society  might  change  its  by-laws,  and 
that  the  members  should  be  bound  thereby. 
It  is  obvious  that  such  a  provision  must 
receive  a  reasonable  construction.  It  would 
be  unreasonable  to  construe  it  as  giving  the 
society  plenary  power  to  change  its  by-laws 
in  any  manner  it  might  elect,  for,  if  such 
construction  were  to  obtain,  then  the  origi- 
nal contract  would  be  simply  one  to  the 
effect  that  the  society  would  pay  the  bene- 
ficiary in  case  of  the  death  of  the  member, 
in  accordance  with  the  terms  of  the  con- 
tract, or  in  accordance  with  such  new,  other, 
or  further  contract  as  it  might  elect  there- 
after to  make  for  the  parties.  It  seems 
clear  that  when  the  member — ^that  is,  the  in- 
sured— gives  in  advance  his  general  consent 
to  a  change  in  the  by-laws,  and  agrees  in  his 
certificate  to  abide  by  all  the  laws  there- 
after enacted  by  the  society,  he  does  not 
intend  thereby  that  the  society  shall  havo 
the  power  to  impair,  in  essential  particu- 
lars, the  contract  for  the  payment  of  a  spe- 
cific sum  to  his  beneficiary  which  it  agrees 
by  its  certificate  to  pay;  or,  in  other  words, 
he  does  not  consent  that  the  society  may 
make,  without  consulting  him,  a  new  con- 
tract for  both  parties.  It  has  accordingly 
been  held  by  this  court,  in  accordance  with 
the  weight  of  judicial  authority,  that  the 
general  consent  and  agreement  of  a  member 
of  a  mutual  fraternal  benefit  society,  in  his 
application  and  certificate,  to  be  bound  by 
any  future  changes  in  the  constitution,  by- 
laws, and  rules  of  the  society  that  it  may 
enact  in  the  future,  are  subject  to  the  im- 
plied condition  that  they  must  be  reasonable. 
.  .  .  The  precise  question  in  this  case  is 
whether  the  change  in  the  by-laws  of  the 
society  was  reasonable,  whereby  it  attempt- 
ed to  relieve  itself  from  liability  to  pay 
the  stipulated  benefit  when  the  death  of 
the  member  resulted  from  suicide  while 
under  treatment  for  insanity,  which  it 
contracted  for  by  its  certificate  and  orig- 
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inal  by-laws.  There  are  a  number  of  cases 
which  hold,  in  effect,  that  a  mutual  benefit 
society  may  legally  make  such  a  change 
in  its  by-laws,  where  a  general  power  to 
change  its  by-laws  has  been  reserved.  See 
Supreme  Commandery,  K.  6.  R.  v.  Ains- 
worth,  71  Ala.  436,  46  Am.  Rep.  332; 
Hughes  V.  Wisconsin  Odd  Fellows'  Mut.  Ins. 
Co.  98  Wis.  292,  73  N.  W.  1015;  and 
Daughtry  v.  Knights  of  Pythias.  48  La. 
Ann.  1203,  55  Am.  St  Rep.  310,  20  So.  712. 
The  change,  however,  in  the  by-laws  in  the 
case  at  bar  is  quite  as  fundamental  as  the 
respective  changes  in  the  cases  of  Thibert  v. 
Supreme  Lodge,  K.  H.  78  Minn.  448,  47 
L.R.A.  136,  79  Am.  St.  Rep.  412,  81  N.  W. 
220,  and  Tebo  v.  Supreme  Council,  R.  A.  89 
Minn.  3,  93  N.  W.  513,  and  unless  we  over- 
rule those  cases,  we  must  hold  that  the 
change  in  the  by-law  in  this  case  was  also 
unreasonable."  This  case  and  the  case  of 
Plunkett  V.  Supreme  Conclave,  I.  O.  H.  105 
Va.  643,  55  S.  E.  0,  followed  the  cases  of 
Shipman  v.  Protected  Home  Circle,  174  N. 
Y.  398,  63  L.R.A.  347,  87  N.  E.  83,  and 
Weber  v.  Supreme  Tent,  K.  M.  172  N.  Y. 
490,  92  Am.  St.  Rep.  753,  66  N.  E.  268. 

In  the  last-cited  case,  one  of  the  precise 
questions  now  under  consideration  was  de- 
cided. Chief  Justice  Parker,  speaking  for 
the  court,  stated  the  question  and  the  rea- 
sons upon  which 'the  decision  of  the  court 
permitting  a  recovery  was  rested.  This  case 
was  directly  approved  in  Shipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  63  L.R.A 
347,  67  N.  E.  83,  in  which  the  court  said 
that  the  conclusion  reached  was  not  in  con- 
fiict  with  the  doctrine  announced  in  Weber's 
Case,  supra,  "for  in  that  case  there  was  a 
finding  that  the  deceased  member  took  his 
life  while  insane;  and,  as  already  pointed 
out,  that  was  a  risk  which  was  included 
in  his  contract,  and  therefore  his  bene- 
ficiary was  entitled  to  claim  the 
fund."  "At  the  time  Weber  joined  the 
order  and  received  his  policy,"  said 
Judge  Parker,  "the  rules  of  the  defend- 
ant and  the  contract  of  insurance  provided 
that  the  contract  should  be  void  if  the  party 
committed  suicide  within  one  year,  whether 
sane  or  insane.  Before  Weber's  death,  de- 
fendant undertook  to  amend  its  by-laws  and 
rules  so  as  to  extend  the  time  from  one 
year  to  five  within  which  self-destruction, 
whether  the  result  of  an  insane  act  or  an 
intentional  one,  should  operate  to  destroy 
the  policy;  and  it  insists  the  amendment 
was  legally  accomplished,  and  that  the  self- 
destruction  of  the  .  .  .  [defendant] 
within  the  five  years,  although  an  insane 
act,  operated  to  deprive  this  plaintiff  of  all 
right  of  recovery.  Plaintiff  challenges  the 
alleged  amendment,  and  insists  that  it  was 
not  legally  accomplished,  and  hence  is  not 
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tTailable  aa  a  defense.  But  the  disposition 
which  we  deem  it  necessary  to  make  of  this 
appeal  renders  it  unnecessary  to  pass  upon 
that  question;  and  hence  we  shall  assume, 
without  deciding,  that  defendant  took  all 
the  steps  necessary  to  bring  about  this 
change  in  its  laws.  This  brings  us  directly 
to  the  question  whether  defendant  had  the 
power  by  amendment,  long  subsequent  to 
the  taking  out  of  the  policy  by  its  member, 
to  deprive  his  beneficiary  of  all  rights  under 
the  policy  in  the  event  of  unintentional  self- 
destruction  on  the  part  of  the  insured;  for, 
in  the  eye  of  the  law,  the  taking  of  life  by 
an  insane  person,  whether  it  be  his  own  or 
that  of  some  other  person,  is  not  an  act  for 
which  he  is  responsible.  In  the  Century 
Dictionary,  a  suicide  is  defined  to  be:  'One 
who  commits  suicide;  at  common  law,  one 
who,  being  of  the  years  of  discretion  and 
sound  mind,  destroys  himself.'  And  the  act 
itself  is  defined  to  be:  'Designedly  destroy- 
ing one's  own  life.  "To  constitute  suicide 
at  common  law  the  person  must  be  of  years 
of  discretion  and  of  sound  mind."'  This 
distinction  was  evidently  in  the  minds  of 
the  draftsmen  of  the  rules  of  the  defendant, 
for  they  provided  that  members  who  should 
commit  suicide  within  one  year  from  the 
time  of  their  admission,  whether  sane  or  in- 
sane, should  not  secure  to  others  any  bene- 
fits from  the  membership.  It  was  entirely 
competent,  of  course,  for  the  defendant  to 
provide  in  the  contract  between  it  and  it? 
members  that  there  should  be  no  recovery 
in  the  event  that,  within  a  given  period,  the 
insured  should  take  his  own  life,  althougli 
insane;  and  it  could  as  well  have  provided 
that  the  efi'ect  of  a  death  by  consumption 
should  be  to  avoid  the  policy  and  deprive  it 
of  all  force,  and  the  same  could  be  said  of 
typhoid  fever  or  any  other  disease.  But  it 
did  not  see  fit  to  include  any  of  these  dis- 
eases, nor  even  unintentional  self-destruc- 
tion after  a  period  of  one  year.  The  query, 
therefore,  is  whether  one  who  has  become  a 
member  of  this  order,  and  entered  into  a 
contract  with  it,  may  be  deprived  of  rights 
under  it  by  a  subsequent  amendment  of  the 
by-laws,  providing  that  unintentional  self- 
destruction  shall  avoid  the  policy.  It  needs 
no  amendment  to  the  by-laws  to  accomplish 
that  result  where  a  person  of  sound  mind 
deliberately  takes  his  own  life,  for  in  such 
case,  as  the  Supreme  Court  of  the  United 
States  held  in  Ritter  v.  Mutual  L.  Ins.  Co. 
169  U.  S.  139,  42  L.  ed.  693,  18  Sup.  Ct. 
Rep.  300,  it  is  an  implied  condition  of  the 
policy  that  insured  will  not  purposely,  when 
in  sound  mind,  take  his  own  life,  but  will 
leave  the  event  of  his  death  to  depend  upon 
some  cause  other  than  deliberate,  wilful 
self-destruction.  So,  if  the  proof  were  that 
this  defendant,  while  of  sound  mind,  inten- 
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tionally  took  his  own  life,  there  could  be  no 
recovery,  although  the  policy  were  silent 
upon  the  subject.  But  unintentional  self- 
destruction,  whether  due  to  insanity  or  ac- 
cident, after  the  lapse  of  a  year  from  the 
making  of  the  contract,  was  as  much  in- 
sured against  as  death  from  typhoid  fever 
or  consumption;  and  an  amendment  to  its 
by-laws,  providing  that  the  death  of  an  ex- 
isting member  from  any  of  these  causes 
should  render  the  policy  void,  would,  de- 
prive the  party  of  vested  contract  rights. 
An  amendment  which  effects  such  a  result, 
we  have  recently  held,  may  not  be  made,  be- 
cause it  is  an  unreasonable  amendment,  de- 
stroying contract  rights,  instead  of  regu- 
lating the  administration  of  the  corpo- 
ration and  its  membership  within  reason- 
able bounds.  Parish  v.  New  York  Produce 
Exch.  169  N.  Y.  34,  56  L.R.A.  149,  61  N. 
E.  977.  The  division  line  between  proper 
and  improper  amendments,  and  the  authori- 
ties bearing  thereon,  were  sufficiently  con- 
sidered in  that  case.  In  this  one  it  suffices 
in  conclusion  to  say  that  this  defendant 
cannot,  by  amendment  to  its  rules,  deprive 
persons  already  insured,  or  their  bene- 
ficiaries, of  their  rights  under  contracts  of 
insurance  in  the  event  that  death  should 
ensue  from  specified  causes  necessarily  in- 
sured against  by  the  original  contract.  This 
contract  insured  Weber  against  uninten- 
tional self-destruction  after  one  year;  and 
the  defendant  had  not  the  power  to  take 
away  the  right  thus  secured  without  his 
consent.  As  against  him  and  the  bene- 
ficiary under  his  contract,  therefore,  that 
part  of  the  amendment  which  provided,  in 
effect,  that  self-destruction  while  insane, 
within  five  years  from  the  date  of  the 
policy,  should  render  the  policy  void,  was 
unreasonable  and  ineffectual." 

In  the  Shipman  Case,  supra,  the  question 
was,  at  one  of  the  questions  is  here,  as  to 
the  binding  effect  of  a  new  law  upon  the 
wife  of  a  member  who  had  committed  sui- 
cide while  sane;  the  member  having  agreed 
to  be  bound  by  after-enacted  laws  of  the  so- 
ciety. The  court  held  the  by-law  valid  so 
far  as  it  related  to  members  committing 
suicide  while  sane,  saying:  "To  the  extent 
that  the  amended  by-law  provides  for  a  for- 
feiture of  contract  rights  in  event  of  suicide 
by  the  insured  while  he  was  sane,  it  is 
valid:  First,  because  it  invades  no  vested 
right  of  the  insured;  and,  second,  because 
it  is  a  fundamental,  though  unexpressed, 
part  of  the  original  contract  that  the  in- 
sured should  not  intentionally  cause  his 
own  death.  If  we  assume,  therefore,  that 
the  original  contract  and  by-laws  were 
silent  upon  the  subject  of  suicide  by  the  in- 
sured while  sane,  the  amended  by-law  is 
valid,  because  there  can  be  no  such  thing  as 
a  vested  right  to  commit  suicide,  and  for 
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the  further  reason  that  it  is  nothing  more 
than  the  written  expression  of  a  provision 
which  the  law  had  read  into  the 'contract  at 
its  inception." 

We  therefore  hold,  upon  what  we  regard 
as  the  safer,  sounder,  and  more  reasonable 
rule  upon  this  question,  that  the  after- 
enacted  by-law  before  us  is  not  binding 
upon  the  plaintiff  if  her  husband  took  his 
own  life  while  insane,  but  that  it  is  bind- 
ing .upon  her  if  he  committed  suicide  while 
sane.  There  is  nothing  in  the  case  of 
Mathieu  y.  Mathieu,  112  Md.  626,  77  Atl. 
112,  in  conflict  with  this  doctrine.  That 
case  related  to  changes  in  the  by-laws  in- 
validating a  previous  designation  of  a  bene- 
ficiary. The  court  found  the  change  to  have 
been  reasonable  upon  the  facts  of  the  case. 
After  quoting  the  by-laws  and  referring  to 
the  provisions  of  the  application  for 
membership,  the  court,  in  assigning  its 
reasons  for  holding  the  by-laws  reasonable, 
said:  "The  amended  by-laws  imposed  no 
hardship  on  the  member.  They  gave  him 
the  right  to  make  a  new  designation  of  his 
beneficiary,  if  he  desired  to  do  so,  in  all 
cases  in  which  the  original  designation  was 
rendered  inoperative  by  their  passage,  and 
also  made  it  lawful  for  him  to  redesignate 
the  same  beneficiary.  It  was  only  in  the 
event  of  his  failure  to  exercise  his  right  of 
making  a  redesignation  or  a  new  designa- 
tion that  the  fund  became  payable  on  his 
death  to  the  members  of  his  immediate 
family  in  the  order  of  precedence  under 
which  his  widow  was  first  entitled  to  it." 
,  2.  This  brings  us  to  the  consideration  of 
the  only  remaining  question:  Do  the  alle- 
gations of  the  defendant's  pleadings  dis- 
close a  defense  under  the  valid  and  binding 
provision  of  this  law,  which  we  have  held 
to  operate  upon  her  rights  under  the 
certificate?  There  is  no  allegation  that  the 
member  was  sane  or  insane  at  the  time  he 
took  his  own  life;  nor  is  it  alleged,  as  it 
was  in  Plunkett's  Case,  105  Va.  643,  65  S. 
E.  9,  that  the  deceased  "died  from  the  ef- 
fects of  a  pistol  wound  inflicted  by  himself 
with  suicidal  intent;"  nor  as  in  Tisch  v. 
Protective  Home  Circle,  72  Ohio  St.  233,  74 
X.  E.  188,  that  the  death  of  the  insured 
"was  caused  by  a  pistol  shot  fired  purposely 
by  herself  with  suicidal  intent,"  which  fact 
in  that  case  was  admitted  by  the  plaintiff; 
nor  is  there  any  allegation  that  the  mem- 
ber intentionally  or  purposely  destroyed  his 
own  life.  The  defense  rests  upon  the  by- 
law and  the  mere  allegation  that  the  mem- 
ber committed  suicide.  The  case  of  Su- 
preme Conclave,  I.  O.  H.  v.  Miles,  92  Md. 
613,  84  Am.  St.  Rep.  528,  48  Atl.  845,  shows 
that  this  court  has  been  careful  to  protect 
the  rights  of  certificate  holders  in  the  de- 
fendant association. 
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In  the  Miles  Case  this  court  held  that  the 
mere  fact  that  the  insured  had  committed 
suicide  would  not  bar  a  recovery  under  the 
contract.  Judge  Jones,  speaking  for  the 
court,  said:  "The  court  refused  to  instruct 
the  jury  that,  notwithstanding  there  was  no 
condition  in  the  contract  between  the  de- 
fendant and  the  assured  that  the  defendant 
should  be  exempt  from  liability  to  pay  the 
insurance  to  the  beneficiary  in  case  the 
death  of  the  assured  occurred  by  suicide, 
the  plaintiffs  were  not  entitled  to  recover  if 
the  jury  found  the  cause  of  death  to  be 
suicide.  We  think  this  ruling  is  in  accord- 
ance with  what  has  been  the  generally  ac- 
cepted doctrine  in  regard  to  suicide  as  a 
defense  in  cases  of  the  nature  of  this.  In 
the  present  case  this  doctrine  can  be  very 
justly  applied.  The  charter  of  the  defend- 
ants stated  the  object  of  the  incorporation 
thereunder  to  be  'for  beneficial  purpoaes, 
and  to  provide  an  endowment  fund  to  be 
paid  to  the  family  or  friends  of  a  deceased 
member.'  Its  constitution  described  one  of 
the  objects  of  the  order  to  be  'to  create  and 
maintain,  by  stated  and  fixed  contributions, 
a  benefit  fund  from  which,  on  satisfactory 
evidence  of  the  death  of  a  member  who  has 
complied  with  all  the  lawful  requirements 
of  the  order,  a  sum  not  exceeding  #5,000 
shall  be  paid  to  his  beneficiary  or  bene- 
ficiaries.' The  whole  spirit  and  design  of 
the  order  is,  according  to  its  profess^  ob- 
jects, to  assist  members  and  relieve  them 
in  sickness  while  they  live,  and  to  provide 
for  the  needs  of  their  families  and  friends 
in  case  of  their  death, — those  of  the 
families  and  friends  of  the  deceased  mem- 
bers who  are  made  objects  of  care  by  the 
order,  but  have  no  more  control  over  the 
cause  of  deatn  than  have  the  members  of  the 
order.  Their  need  of  assistance  is  the  same, 
whatever  the  cause  of  death.  To  refuse 
them  this  assistance  for  a  cause  over  which 
they  have  no  control  would  not  accord  with 
the  expressed  objects  of  the  order,  and 
would  be  contrary  to  the  spirit  which  pro- 
fessedly prompted  its  organization." 

Had  the  defendant's  pleadings  showed 
that  the  insured,  while  sane,  had  intention- 
ally or  designedly  taken  his  own  life,  they 
would  have  disclosed  an  excepted  cause  of 
liability  within  the  terms  of  the  by-law. 

In  Travelers'  Ins.  Co.  v.  Nicklas,  88  Md. 
470,  41  Atl.  906,  the  provision  in  the  policy, 
upon  which  the  defendant  relied,  was  as 
follows:  "If  the  insured  'shall  die  by  sui- 
cide, whether  the  act  be  voluntary  or  in- 
voluntary, felonious  or  otherwise,  or  wheth- 
er the  insured  be  sane  or  insane  at  the  time 
of  the  act,  then  .  .  .  this  policy  shall 
be  null  and  void  and  of  no  effect,  except  in 
the  case  provided  for  in  the  6th  section  of 
his  policy.' "    Th^r^  was  no  question  of  in- 
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Banity  in  the  case.  The  evidence  showed 
that  the  insured  was  found  dead  on  the 
floor  of  his  bathroom,  fully  dressed,  with  a 
pistol  shot  wound  over  his  right  ear,  and 
the  pistol  on  the  floor  near  by.  The  court, 
at  the  instance  of  the  plaintiff,  instructed 
the  jury  '*that,  where  death  results  from  a 
pistol  shot  wound,  self-destruction  is  not 
to  be  presumed;  but  the  law  presumes  the 
wound  was  the  result  of  accident,  and  the 
burden  of  prc^  is  upon  the  defendant  to 
show,  by  a  preponderance  of  testimony,  the 
wound  was  intentionally  self-inflicted,  and 
that  it  was  not  the  result  of  accident,  and 
that,  unless  the  jury  find  from  the  evidence, 
that  the  insured  intentionally  shot  himself, 
their  verdict  must  be  for  the  plaintiff." 
This  instruction  was  approved;  the  court 
saying:  "We  do  not  understand  that  it  was 
seriously  contended  that  the  propositions 
of  law  set  forth  in  this  prayer  are  not  sus- 
tained by  authority." 

A  full  discussion  of  suicide  provisions  in 
policies  of  insurance,  and  a  review  of  the 
decisions  upon  them,  may  be  found  in  2 
Bacon,  Ben.  Soc.  3d  ed.  In  §  336  the  author 
says:  "To  avoid  the  effect  of  those  deci- 
sions, it  has  become  customary  with  life  in- 
surance companies  to  insert  in  their  policies 
a  stipulation  that  the  contract  shall  be  void 
if  the  insured  shall  'die  by  suicide,  felonious 
or  otherwise,  sane  or  insane,'  or  'by  suicide, 
sane  or  insane,'  or  'die  by  his  own  act  or 
hand,  sane  or  insane.'  These  conditions 
have  been  generally  upheld,  and  successful- 
ly eliminate  the  element  of  suicide,  so  that 
no  kind  or  degree  of  insanity  will  prevent 
the  avoidance  if  the  insured  had  the  intent 
to  do  the  act, 'even  though  the  intent  of  an 
unbalanced  mind,  or  realized  the  physical 
consequences  of  his  act." 

Being  of  opinion,  for  the  reasons  stated, 
that  the  defendant's  pleadings  were  insuffi- 
cient, and  that  the  judgment  for  the  plain- 
tiff was  properly  entered,  it  will  be  affirmed. 
Judgment  affirmed;  the  appellant  to  pay 
the  costs  above  and  below. 
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DR.  JEPTHA  E.  PITSNOGLE  and  Wife, 

Appts., 

V. 

WESTERN  MARYLAND  RAILWAY  COM- 
PANY. 

(119  Md.  673,  87  Atl.  917.) 

Etalnent  domain  —  (x>n€lenination  of 
sabstitutes  for  private  way  talcen  by 
railroad  company. 

1.  A    railroad    which    takes,    under    the 
40  L,RJl.(N.S.) 


right  of  eminent  domain,  for  the  purpose 
of  its  track  and  yards,  the  space  occupied 
by  a  private  way  which  is  necessary  to  per- 
mit the  owner  to  reach  a  highway  from  his 
home,  may,  in  order  to  afford  him  full  com- 
pensation for  the  taking,  condemn  a  strip 
of  land  belonging  to  a  stranger  as  a  sub- 
stitute for  the  private  way. 

Same  —  special  Jury  —  statutory  provi- 
sion. 

2.  The  use  of  the  jury  regularly  drawn 
for  the  term,  rather  than  a  special  jury, 
is  not  required  by  a  statute  providing  that 
eminent  domain  proceedings  shall  be  before 
a  jury  in  court,  instead  of  a  sheriff's  jury. 

Jury  —  return  of  summons  ^  failure 
to  name  —  effect. 

3.  Failure  of  the  sheriff  to  state  in  his 
return  the  names  of  the  persons  summoned 
as  jurors  under  order  of  court  in  an  emi- 
nent domain  proceeding  does  not  invalidate 
the  return,  or  affect  the  eligibility  of  the 
persons  so  summoned  to  serve. 

Trial  —  instruction  —  facts  not  proved. 

4.  The  court  should  not  base  an  instruc- 
tion upon  the  existence  of  a  state  of  facts 
which  there  is  no  evidence  in  the  record  to 
support. 

(April  2,  1913.) 


APPEAL  by  defendants  from  a  judgment 
of  the   Circuit   Court  for  Washington 
County  in  plaintiff's  favor  in  a  proceeding 
to  condemn  land  for  railroad  purposes.    Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Note, -^ Eminent  domain:  talcing  prop* 
erty  of  one  person  to  compensate  an- 
other  for  property  taken  for  a  public 
purpose. 

Upon  the  interesting  question  raised  in 
PiTSNOoLE  V.  Western  Maryland  R.  Co., 
there  is  little  to  be  found  in  the  courts  of 
the  Union.  No  attempt  is  here  made  to 
deal  with  the  English  and  Canadian  cases 
on  the  subject,  in  view  of  the  unlimited 
power  of  Parliament. 

The  railroad  company  may  take  land  for 
its  right  of  way.  This  is  a  public  use,  but 
in  the  taking  the  citizen's  access  to  the 
highway  is  cut  off.  Is  taking  for  him  a 
right  of  way  through  his  neighbor's  land 
a  taking  of  the  neighbor's  land  for  the  use 
of  him  whose  access  has  been  destroyed,  or 
is  it  not  rather  in  the  larger  sense  a  taking, 
or  an  incident  of  the  taking,  for  the  use  of 
the  railroad  company,  which  is  trying  to 
go  through  the  country  doing  as  little  dam- 
age as  possible?  The  strength  of  the  posi- 
tion of  the  railroad  company  does  not  seem 
to  increase  upon  consideration.  If  the  mat- 
ter is  approached  from  the  standpoint  of 
the  relation  of  railroad  companies  to  pub- 
lic xo^d&f  1%  is  found  that  in  some  juris- 


320 


Bl^YLAND  COURT  OF  APPEALS. 


Afb., 


Messrs.  Harry  Brlndle  and  Frank  G. 
Wagaman,  for  appellants: 

The  exercise  of  the  right  of  eminent  do- 
main is  purely  a  legislative  function,  and 
not  a  judicial  one. 

Hey  ward  v.  New  York,  7  N.  Y.  319; 
People  ex  rel.  Herrick  v.  Smith,  21  N.  Y. 
696;  Shoemaker  v.  United  States,  147  U. 
8.  282,  37  L.  ed.  170,  13  Sup.  Ct.  Rep. 
361;  Fairchild  v.  St.  Paul,  46  Minn.  540, 
49  N.  W.  325;  De  Varaigne  v.  Fox,  2 
Blatchf .  95,  Fed.  Gas.  No.  3,836 ;  Challiss 
V.  Atchison,  T.  &  S.  F.  R.  Co.  16  Kan.  117; 
Roanoke  City  v.  Berkowitz,  80  Va.  616; 
Dingley  v.  Boston,  100  Mass.  544;  Indianap- 
olis Water  Co.  v.  Kingan  &  Co.  155  Ind. 
476,  58  N.  E.  715;  Brooklyn  Park  v.  Arm- 


strong, 45  N.  Y.  234,  6  Am.  Rep.  70;  Sweet 
▼.  Buffalo,  N.  Y.  &  P.  R.  Co.  79  N.  Y.  294; 
United  States  Pipe  Line  Co.  v.  Delaware, 
L.  &  W.  R.  Co.  62  N.  J.  L.  254,  42  L.R.A. 
572,  41  Atl.  759;  3  Thomp.  Corp.  2d  ed.  § 
2758;  Malone  v.  Toledo,  34  Ohio  St.  541; 
Grafton  v.  St.  Paul,  M.  k  M.  R.  Co.  22 
L.R.A.(N.S.)    55,  note. 

The  legislature  has  no  power  in  any  case 
to  take  the  property  of  one  individual  and 
pass  it  over  to  another,  without  reference  to 
some  use  to  which  it  is  to  be  applied  for 
the  public  benefit. 

Cooley,  Const.  Lim.  6th  ed.  651 ;  Ams- 
perger  v.  Crawford,  101  Md.  247,  70  L.R.A, 
497,  61  Atl.  413;  New  Central  Coal  Co.  ▼. 
George's  Creek  Coal  k  I.  Co.  37  Md.  559; 


dictions  the  companies  have  power  to  ap- 
propriate highways,  provided  they  furnish 
in  exchange  other  ways  as  eood.  In  these 
cases  it  cannot  be  urged  that  the  taking 
is  not  for  a  public  use;  and  if  the  statute 
does  not  empower  the  company  to  condemn, 
and  it  is  claimed  that  the  taking  is  not 
for  the  railway's  use,  it  would  seem  that 
the  highway  authorities  might  themselves 
conduct  the  proceedings  (unless,  perhaps, 
the  law  require  as  a  prerequisite  to  juris- 
diction a  petition  or  the  consent  of  the 
.  citizens).  If  then  the  railroad  company 
may  so  act  as  to  public  roads,  why  may  it 
not  do  the  same  as  to  private  roads  in  those 
jurisdictions  where  the  Constitution  per- 
mits the  taking  of  property  for  private 
roads?  But  here  at  once  the  undertaking 
becomes  full  of  difficulties.  Who  shall  start 
the  proceedings?  May  the  legislature  au- 
thorize the  railroad  company  or  the  high- 
way authorities  to  petition  for  such  a  road? 
How  can  the  legislature  authorize  a  pri- 
vate road  to  be  opened  for  the  benefit 
of  a  citizen  who  does  not  ask  for  it? 
Again,  what  becomes  of  the  principle,  still 
vital  in  some  jurisdictions,  that  "just  com- 
pensation" means  money  compensation,  and 
that  no  other  compensation  is  permissible? 
In  the  PiTSNOOi^  Case  it  will  be  ob- 
served that,  while  there  was  a  statute 
which  probably  in  terms  permitted  the  rail- 
road to  take  property  for  a  private  road, 
the  case  arose  in  a  jurisdiction,  as  the 
court  points  out,  where  the  citizen  whose 
access  to  the  highway  was  destroyed  could 
not  condemn  a  private  road  in  place  of 
that  of  which  he  had  been  deprived.  So 
that  the  decision  rests  squarely  upon  the 

? [round  that  a  citizen's  property  is  taken 
or  a  public  use  when  it  is  taken  to  recom- 
pense another  citizen  for  what  has  been 
taken  from  the  latter  for  a  public  use.  At 
the  least,  this  is  a  dangerous  door  to  open 
both  legally  and  practically.  Once  opened, 
where  would  be  the  end?  The  legal  and 
practical  way  would  seem  to  be  to  require 
the  condemning  party,  if  necessary,  to  pay 
the  entire  value  of  the  land  of  the  isolated 
owner. 

The  taking  of  one  person's   property  to 
46  L.RJ^.(N.S.) 


compensate  another  arose  incidentally  in 
Wheeler  v.  Essex  Public  Road  board,  39 
N.  J.  L.  291,  where  the  highway  author- 
ities condemned  a  turnpike  road,  and,  in 
widening  and  improving  it  at  a  stream 
crossing,  removed  the  private  dam  of  a 
mill  owner  and  erected  another  dam  on  the 
land  of  a  third  party,  and  it  was  held  that 
the  erection  of  the  new  dam  was  ultra  vires, 
and  that  therefore  the  mill  owner  had  no 
action  for  the  faulty  construction  of  the 
new  dam,  as  his  remedy  was  solely  for 
compensatfon  for  the  taking  of  the  old  dam. 

In  Com.  V.  Peters,  2  ^fass.  125.  where  the 
court  of  session,  in  altering  a  highway,  de- 
prived one  of  the  benefit  of  his  dam  and 
attempted  to  make  him  compensation  by 
giving  him  a  right  to  build  a  dam  on  the 
property  of  the  owner  of  the  fee  of  the  old 
road,  it  was  held  that  the  court  of  session 
had  no  power  to  give  any  compensation 
but  money.  And  Sedgwick,  J.,  said  that 
the  court  could  not  give  title  to  the  land 
of  the  owner  of  the  fee  of  the  old  road. 

An  interesting  case  in  connection  with 
the  subject  is  Rogers  v.  Bradshaw,  20 
Johns.  735,  where  it  was  held  that  canal 
commissioners,  having  selected  a  route  for 
a  canal  covered  in  part  by  a  turnpike  road, 
had  authority  to  condemn  other  property 
for  and  in  place  of  the  turnpike,  under  the 
statute  declaring  it  to  be  lawful  for  such 
commissioners  to  enter  upon  and  use  any 
lands,  waters,  and  streams  necessary  for 
the  prosecution  of  the  improvements  in- 
tended by  the  act,  and  to  make  all  such 
canals,  locks,  dams,  and  other  works,  and 
devices  as  they  might  think  proper,  for 
said  improvements.  It  was  also  held  that 
the  commissioners  had  like  power  of  con- 
demnation under  another  act  empowering 
them  to  discontinue  or  alter  public  roads 
or  highways  interfering  with  the  construc- 
tion of  the  canal,  as  a  turnpike  road  was 
a  public  road  or  highway  in  the  popular 
sense  of  the  words. 

As  to  exercise  of  power  of  eminent  do- 
main by  one  corporation  for  a  public  pur- 
pose to  be  subserved  by  another,  see  note 
to  State  V.  Superior  Ct.  21  L.R.A.(N.S.) 
448.  B.    B.    B. 
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Hoje  T,  Swan,  5  Md.  237;  Kane  t.  Biiti- 
more,  15  Md.  240;  Hepburn's  Case,  3  Bland, 
Ch.  95;  Ke  Rhode  Island  Suburban  R.  Co. 
22  R.  I.  457.  52  L.R.A.  B79,  46  Atl.  69J. 

The  eBtabliahment  of  roadi  or  wa^  tor 
the  benefit   onily   of   private   individuala 
not  a  public  use,  and  lands  cannot  be  token 
for  such  purpose. 

Arnsperger  v.  Crawford,  101  Md.  247, 
70  L.R.A.  487,  81  Atl.  413;  Allen  v.  Stevens, 
»  N.  J.  L.  SOD. 

The  law  provides  specifically  and  minute- 
ly for  the  manner  of  the  selection  of  the 
tommon-law  juries,  and  any  departure  from 
the  method  of  procedure  described  invali- 
dates the  jurr  so  procured. 

Great  T.  State,  G9  Md.  123,  42  Am.  Rep. 
642;  Avirett  v.  SUte.  76  Md.  SIO,  26  AtL 
<7e,  087. 

The  term  "jury"  used  in  a  Constitution 
er  a  statute  will  be  understood  as  meaning 
a  eommoQ-law  jury. 

Baltimore    Belt    B.    Co.    v.    BaltzeU,    TS 
Ud.  94,  23  Atl.  74. 
Mr.  Charles  A.   Little  for  appellee. 

Per  Curiam: 

Judgment  afllrmed  for  reasons  to  be  given 
in  an  opinion  to  be  hereafter  filed. 

Judgment  affirmed,  coats  in  this  court  to 
be  paid  by  the  appellants. 

Subsequently  the  opinion  was  filed  by 
PattUon,  J.: 

This  is  an  appeal  from  a  judgment  of 
the  circuit  court  for  Washington  county 
condemning  the  right,  title,  and  interest 
of  the  appellants  in  a  parcel  of  land  lying 
and  being  near  Hagerstown,  Maryland. 

Hie  appellee,  the  Western  Maryland  Rail- 
way Company,  filed  its  petition  in  the  court 
Mow  against  the  appellants,  under  chapter 
117  of  the  Acts  of  1912,  in  which  it  alleges 
that  it  "desires  to  acquire  the  said  parcel  of 
land  to  be  used  for  the  purpose  of  locating 
its  raih-oad  tracks,  switches,  yard  tracks, 
and  side  tracks  ...  on  part  of  the  same, 
•nd  for  the  location  of  a  substitute  private 
road  on  the  remainder  thereof,  in  place  of 
the  existing  private  road,  whieli  the  peti- 
tioner desires  to  close  and  to  use  for  rail- 
road purposes,  said  private  rood  being 
known  and  designated  as  the  Startsman 
road.  AH  of  which  above-described  parcel 
■of  land  it  will  be  necessary  for  the  petition- 
er to  have  and  use  for  the  said  purposes, 
tor  the  proper  working  and  operation  of  its 
railroad  and  for  the  proper  handling  ot  its 
railway  business,  and  lor  said  private 
road."  The  land  sought  to  be  acquired  by 
the  appellee  is  particalarly  described  in  the 
petition,  and  its  location  is  shown  by  the 
«  UR.A.(N.8.)  S 
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The  defendants  demurred  to  the  petition, 
contending  (1)  that  chspter  117  of  the  Aeta 
of  1912,  the  act  under  which  the  petition 
was  filed,  is  unconstitutional;  and  (2)  that 
the  petition  is  insufficient  as  a  basis  of  a 
Judgment  of  condemnation,  because  all  of 
the  land  sought  to  be  acquired  thereby  is 
not,  as  alleged  in  the  petition,  to  be  used  for 
railroad  purposes,  but  a  part  of  it  is  to  be 
used  "for  the  location  of  a  substitute  pri- 
Tate  road  Ita  place  of  the  existing  private 
road,"  which  is  to  be  closed  and  used  by 
the  petitioner  for  railroad  purpoAee. 

The  questions  here  raised  and  relied  upon 
by  the  defendants  as  affecting  the  consti- 
tutionality of  this  act  were  fully  present- 
ed and  argued  in  the  recent  case  of  Ridgely 
V.  Baltimore,  119  Md.  &S7,  87  AtL  909,  and 
this  court  there  held  the  aot  constitutional. 
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in  adopting  the  opinion  of  Judge  Burke,  sit- 
ting in  the  lower  court,  in  which  the  objec- 
tions urged  Hgainst  the  validity  of  the  stat- 
ute were  fully  and  ably  discussed  by  hiro. 
Therefore  we  think  it  unnecessary  to  fur- 
ther discuss  this  objection  of  the  defendants 
made  in  support  of  the  demurrer. 

There  is  no  prohibition  in  express  terms 
against  the  taking  of  private  property  for 
private  use,  found  either  in  our  Constitu- 
tion or  the  Declaration  of  Rights,  but  it  ib 
too  clear  to  be  questioned  that  there  is  such 
an  implied  prohibition  contained  in  §  40 
of  article  3  of  the  Constitution  of  this 
state,  which  provides  that  "the  general 
assembly  shall  enact  no  law  authorizing 
private  property  to  be  taken  for  public  use 
without  just  compensation,  as  agreed  upon 
between  the  parties,  or  awarded  by  a  jury 
being  first  paid  or  tendered  to  the  parties 
entitled  to  such  compensation."  Arnsperger 
v.  Crawford,  101  Md.  251,  70  L.R.A.  407. 
61  Atl.  413.  This  constitutional  prohibi- 
tion, as  was  said'  by  Judge  Alvey  in  the 
case  of  New  Central  Coal  Co.  v.  Oeorge*B 
Creek  Coal  &  I.  Co.  37  Md.  659,  *'is  but 
declaratory  of  the  previously  existing  uni- 
versal law  which  forbids  the  arbitrary  and 
compulsory  appropriation  of  one  man's 
property  to  the  mere  private  use  of  anotiier. 
even  though  compensation  be  tendered." 
And  "the  legislature  cannot  make  a  par- 
ticular use,  either  [iublic  or  private,  merely 
by  so  declaring  it.  If  it  could  do  so,  'the 
constitutional  restraint  would  be  utterly 
nugatory.'"  Arnsperger  v.  Crawford  and 
New  Central  Coal  Co.  v.  George's  Creek 
Coal  &  I.  Co.  supra.  Whether  the  use  for 
which  private  property  is  taken  is  public  or 
private,  within  the  meaning  of  the  above 
provision  of  the  Constitution,  is  a  judicial 
question,  to  be  determined  by  the  courts. 
Van  Witsen  v.  Gutman,  79  Md.  405,  24 
L.R.A.  403,  29  Atl.  608. 

It  is  not  contended  by  the  defendants 
that  the  use  of  the  land  for  railroad  pur- 
poses is  a  private,  and  not  a  public,  use, 
but  they  contend  that  the  use  of  a  part  of 
the  land  for  the  location  of  a  private  road 
in  substitution  for  the  existing  private 
road,  which  is  to  be  closed  and  used  by  the 
plaintiff  company  for  railroad  purposes,  is 
a  private  use  of  said  land;  and  that  inas- 
much as  the  petition  does  not  state  or  des- 
ignate how  much  and  what  part  of  the 
entire  parcel  of  land  so  sought  to  be  con- 
demned is  to  be  used  for  the  location  of 
said  private  road,  and  how  much  and  what 
part  is  to  be  used  for  railroad  purposes, 
the  whole  must  fall.  The  correctness  of 
this  contention  must  be  conceded,  should  we 
hold,  under  the  facts  and  circumstances  of 
this  case,  that  the  use  of  a  part  of  said 
lands  for  such  private  road  or  way  is  a 
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private  use,  and  not  a  public  use.  But  i» 
it  a^  private  use?  In  determining  this 
question  we  are  to  be  controlled  by  the 
facts,  circumstances,  and  necessities  of  this 
case.  The  increase  in  the  business  of  the 
plaintiff  company,  as  disclosed  by  the  testi- 
mony,  necessitates  an  enlargement  of  what 
is  known  as  the  yards  west  of  Hagerstown, 
which  18  fully  explained  in  the  record.  The 
road  as  it  now  runs  is  700  feet  south  of 
the  Pitznogle  lands,  but  by  the  removal  of 
curves  in  it  the  road  will  thereafter  run 
about  parallel  with  the  south  line  of  said 
lands,  and  its  center  line  will  be,  as  it  ap- 
pears from  the  plat,  at  the  nearest  point, 
about  30  feet,  and  at  the  farthest  point  not 
over  40  feet,  from  sa^d  lands.  Upon  this 
intervening  narrow  strip  of  land,  for  a 
distance  of  several  hundred  feet  westward 
from  the  Schlotterbeck  lands,  and  occupying 
the  most  of  it,  is  located  a  private  road  or 
way  which,  at  the  point  named,  turns  south- 
ward and  crosses  the  proposed  track  of  the 
railroad.  This  private  road  or  way,  known 
as  the  Startzman  road,  in  which  Startzman 
and  others  have  at  least  an  easement,  is 
used  by  them  in  reaching  the  Clearspring 
pike,  north  of  the  railroad  from  their  re- 
spective homes.  It  is  shown  that  the  whole 
of  this  intervening  space,  including  the 
road  or  way  thereon,  is  required  for  rail- 
road purposes, — that  is,  for  laying  the 
tracks,  side  tracks,  and  switches  of  said 
road, — and  this  is  also  true  of  at  least  a 
portion  of  the  land  that  they  have  sought 
to  condemn.  Without  the  use  of  this  road 
or  private  way  for  the  purposes  that  we 
have  mentioned,  the  plaintiff  would  be  de- 
feated in  its  proposed  plan  of  straightening^ 
'ts  road  and  of  enlarging  its  yard,  and  to 
close  this  road  without  substituting  for 
it  another  road  or  way  would  deprive  those 
entitled  to  its  use  of  the  means  of  reaching' 
the  pike  from  their  homes,  and  they  would 
not  be  permitted  to  condemn  a  private 
road  or  way  (Arnsperger  v.  Crawford,  su- 
pra) in  substitution  for  the  road  lost  to- 
them,  resulting  from  its  necessary  use  for 
railroad  purposes,  which  this  court  has 
time  and  again  said  was  a  public,  and  not 
a  private,  use. 

The  right  of  eminent  domain  having  been* 
conferred  upon  the  plaintiff  by  legislative 
enactment,  it  has  the  undoubted  right  to 
condemn,  if  need  be,  the  aforementioned 
Startzman  road  or  private  way  for  railroad 
purposes,  and  in  our  opinion  it  was  not  in- 
tended by  the  framers  of  the  Constitution 
that  there  should  be  no  adequate  relief 
from  the  conditions  that  we  have  mentioned 
resulting  from  the  taking  of  said  private 
road  for  public  use.  The  condemnation  of 
a  part  of  this  land  here  sought  to  be  con- 
demned  for   a  substitute  private   road   or 
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w«y  18  incident  to  and  results  from  the 
taking,  by  reason  of  public  necestiity,  of 
the  existing  private  road  for  public  use, 
and  the  use  of  it  for  such  purposes  siiouldi 
we  think,  be  regarded  as  a  public  use  with- 
in the  meaning  of  the  Constitution.  The 
legislature  of  this  state  has,  by  enactment 
of  §  278  of  article  23  of  the  Code  of  1912, 
declared  it  lawful  for  a  railroad  company, 
where  its  tracks  cross  any  public  or  private 
road  or  way,  "to  carry  said  road  or  highway 
over  its  tracks  by  an  overgrade  crossing, 
or  to  carry  it  under  its  track  or  tracks 
by  an  undergrade  crossing;  and  to  make 
such  crossings,  such  corporation  may  divert 
any  road  or  highway,  so  crossed  or  to  be 
crossed,  from  its  present  or  existing  loca- 
tion; and  for  entering  upon,  taking,  or 
appropriating  any  buildings,  gardens,  yards, 
or  others  lands  which  may  be  necessary  for 
the  new  route  and  the  location  of  said  road 
t»o  diverted,  said  corporation  may  proceed 
as  in  case  of  land  necessary  for  its  rail- 
road," 

It  is  contended  by  the  plaintiff,  although 
controverted  by  the  defendants,  that  this 
statute  is  applicable  to  the  present  case,  but 
assuming,  without  deciding,  that  it  does  not 
apply,  the  uses  for  which  private  property 
is   permitted    to   be   taken   thereunder   are 
similar   in  character  to  the  use  here  pro- 
posed to  be  made  of  the  land  sought  to  be 
acquired  in  these  proceedings,  and  the  va- 
lidity of  this  statute,  so  far  as  we  are  in- 
formed, has  never  been  assailed  because  of 
its  contravening  the  Constitution   of  this 
state  in  permitting  private  property  to  be 
taken  thereunder  for  private,  and  not  for 
public,  use,  although,  no  doubt,  it  has  been 
many  times  availed  of  when  the  necessity 
for  its  application  arose  in   the  construc- 
tion   of    railroads.       In   the   case   of   Van 
Witsen  v.  Gutman,  supra,  it  was  held  by 
this  court  that  the  use  to  which. the  de- 
fendant, Mrs.  Gutman,  under  an  ordinance 
of  the  mayor  and  city  council  of  Baltimore, 
appropriated  the  property  of  the  plaintiff  in 
any   alley   upon   which   his   lands   abutted, 
was  a  private,  and  not  a  public,  use.       In 
discussing  that  case  this  court  said:    "The 
extinguishment  of  their  [the  plaintiffs']  in- 
terests does  not  appear  to  inure  in  any  way 
to  the  public  service;  nor  to  tend  to  the  re- 
lief of  any  public  necessity,  nor  to  promote 
any  public  interest,  nor  to  subserve  any  pub- 
lic purpose     .     .     .    nor,  in  short,  to  have 
any  relation  to  the  public  convenience  or 
public  welfare.*'    This  cannot  be  said  of  the 
use  to  which  the  lands  here  soufirht  to  be 
condemned  are  to  be  appropriated,  for  th«« 
eTtin^ishment  of  the  defendants*  interest 
in  the  property  here  mentioned   inures  to 
the  public  service,  and  has  connection  with 
and  relation  to  the  public  welfare. 
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Upon  the  court  below  overruling  the  de- 
murrer, the  defendants  answered  and  the 
plaintiff  filed  its  replication,  whereupon  the 
court,  on  the  13th  of  September,  passed  its 
order  directing  the  sheriff  to  "summon 
twenty  good  and  lawful  men  of  Washing- 
ton county  to  appear  at  the  courthouse  on 
the  17th  day  of  September,  1912,  at  the 
hour  of  9:30  A.  M.,  to  act  and  serve  as 
jurors  at  the  hearing  and  determination  of 
said  case."  The  sheriff's  return  thereto 
was  "jurors  summoned  as  commanded." 
For  some  reason  not  disclosed  by  the  record, 
the  case  was  not  heard  on  the  17th,  but  on 
September  19th,  two  days  thereafter,  at 
which  time  the  defendants  moved  to  quash 
and  annul  the  said  order  of  court  passed  oa 
September  13th.  .  This  motion  being  over- 
ruled, the  defendants  then  moved  to  quash 
the  proceedings  of  the  sheriff  under  said 
order,  and  particularly  his  return  thereto. 
This  motion,  too,  was  overruled,  whereupon 
the  defendants  entered  a  "challenge  to  the 
array,"  which  was  denied  them,  when  the 
defendants  refused  the  list  of  jurors. 

These  varidus  motions  arose  from  the 
contentions  of  the  defendants,  which  were 
( 1 )  that  the  jury  was  not  selected  in  the 
manner  intended  and  provided  for  by  said 
chapter  117  of  the  Acts  of  1912;  and  (2) 
that  the  return  of  the  sheriff,  "Jurors  sum- 
moned as  commanded,"  was  not  a  proper 
return,  inasmuch  as  it  did  not  give  the 
names  of  the  persons  so  summoned  by  him. 
1'he  defendants  contend  that  in  caries  like 
the  one  before  us  the  Acts  of  1912,  chap. 
117,  prohibits  the  method  here  adopted  of 
selecting  persons  to  serve  as  jurors,  and 
they  insist  that  under  that  statute,  which 
is  now  in  force,  jurors  in  such  cases  should 
be  selected  in  the  usual  way  from  those 
regularly  drawn  as  jurors  to  serve  at  a 
ofiven  term  of  the  court.  It  is  upon  the  fol- 
lowing language  found  in  the  title,  and 
repeated  in  the  1st  section  of  the  act,  that 
'he  defendants  base  their  contention,  to 
wit:  "Providing  that  the  proceedinsrs  there- 
for shall  be  before  a  jury  in  court,  instead 
of  before  a*  sheriff's  jury."  In  addition  to 
this  language  there  is  nothing  in  the  act 
fbat  sheds  further  light  upon  the  ques- 
tion here  raised. 

Prior  to  the  passage  of  this  act,  in  pro- 
cpodings  like  the  one  before  us,  the  jury 
was  not  only  selected  by  the  sheriff,  but  the 
^earing  was  before  him, — ^that  is,  in  his 
presence,  and  out  of  the  presence  of  the 
court, — and  it  is  to  such  a  jury  that  the 
«fntii+e  has  reference  when  it  speaks  of  a 
"sheriff's  jury,'*  and  it  is  it  which  the  stat- 
"t«>  distingriiishes  from  a  "jury  in  court." 
Under  the  present  law,  there  is  no  express 
direction  as  to  how  a  jury  shall  be  selected, 
but  it  is  required  that  the  proceedings  shall 
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be  before  a  "jury  in  court;"  that  is,  the 
teBtimony  shall  be  taken  and  the  case  tried 
In  the  presence  of  the  court  and  subject  to 
its  direction  as  in  other  cases.  In  support 
of  their  contention,  our  attention  has  been 
called  by  the  appellants  to  the  language  of 
this  court  in  the  case  of  Baltimore  Belt 
R.  Co.  V.  Baltzell,  76  Md.  94,  23  Atl.  74,  in 
which  it  said:  "The  term  'jury,'  used  in  a 
Constitution  or  a  statute,  will  be  under- 
stood as  meaning  a  common-law  jury." 
This  expression  of  the  court,  however, 
taken  from  the  body  of  the  opinion,  is 
misleading,  when  not  considered  in  connec- 
tion with  what  was  also  said  by  the  court 
in  relation  thereto.  The  court  there  said: 
"But  for  the  opinion  of  the  judge  below  it 
would  not  have  occurred,  to  us  there  was 
any  difficulty  as  to  this  question.  Ordi- 
narily, it  is  true,  the  term  'jury,'  used  in  a 
Constitution  or  a  statute,  will  be  imder- 
stood  as  meaning  a  common-law  jury,  and, 
if  no  other  jury  had  been  known  in  law 
at  the  time  of  the  adoption  of  the  Consti- 
tution of  1851,  this  argument  might  have 
been  unanswerable.  But  it  is  conceded 
from  the  earliest  colonial  history,  and  from 
the  formation  of  the  state  government  down 
to  the  adoption  of  the  Constitution,  the 
legislature  had  provided  for  the  taking  of 
private  property  for  public  use  upon  making 
compensation  to  the  owner  as  assessed  by 
a  special  jury  summoned  on  warrant. 
.  .  .  As  to  railroads,  the  legislature, 
without  exception,  provided  that  the  com- 
pensation GAiould  be  awarded  by  a  special 
jury  summoned  as  directed  by  §  167. 
.  .  .  In  two  thirds  of  the  counties  of  this 
state,  there  are  but  two  jury  terms  a  year, 
each  about  six  months  apart,  and  we  can 
hardly  suppose  the  framers  of  the  Constitu- 
tion meant  to  delay  and  embarrass  the  con- 
struction of  railroads  and  other  public  im- 
provements by  requiring  compensation  to 
be  awarded  in  court  by  a  common-law  jury. 
At  least,  if  such  had  been  the  intention,  if 
they  intended  to  deny  to  the  legislature 
the  exercise  of  a  power  in-  this  respect, — a 
power  which  had  been  exercised  from  the 
beginning  of  the  government, — it  is  but  fair 
to  presume  this  intention  would  have  been 
declared  in  plain  and  explicit  terms." 

What  was  there  said  in  no  wise  supports 
the  contention  of  the  defendants,  but,  on  the 
contrary,  furnishes  us  with  authority  to 
hold  in  this  case  that  such  is  not  the  mean- 
ing of  the  Constitution.  And  what  was  then 
said  as  to  the  infreqi^ent  convening  of  the 
jury  terms  of  our  courts  in  many  counties 
of  this  state  is  true  at  the  present  time,  and 
it  has  special  application  to  this  case.  They 
have  in  Washington  county  what  are  known 
as  three  jury  terms  in  each  year,  which  con- 
vene on  the  second  Monday  in  February, 
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May,  and  November,  respectively,  and  one 
nonjury  term,  which  convenes  on  the  first 
Monday  in  August.  It  will  thus  be  seen 
that  between  the  first  Monday  in  August 
and  the  second  Monday  in  November  in  each 
year,  a  period  of  three  and  one-half  months, 
there  is  no  regular  panel;  that  is,  a  panel 
regularly  drawn  for  a  given  term,  from 
which  a  jury  could  be  selected  to  hear  and 
determine  cases  of  this  character.  The  pe- 
tition in  this  case  was  filed  on  August  9th, 
and  therefore,  if  the  case  was  to  be  heard 
only  by  a  jury  such  as  we  have  mentioned, 
regularly  selected  under  a  statute  for  a 
given  term  of  court,  this  case  could  not  have 
been  heard  for  more  than  three  months  from 
the  date  of  the  filing  of  the  petition.  And, 
as  was  said  in  the  case  from  which  we  have 
just  quoted,  we  can  hardly  suppose  the 
framers  of  the  Constitution,  or  of  the  stat- 
ute under  which  these  proceedings  were  in- 
stituted, meant  to  delay  and  embarrass  the 
construction  of  railroads  and  other  public 
improvements  for  this  length  of  time.  If, 
"for  any  reason,  there  is  no  regular  panel  in 
attendance,  and  there  are  cases  to  be  tried 
which  require  the  intervention  of  a  jury,  the 
court  has  power  to  order  a  special  venire. 
This  is  a  common-law  power"  inherent  in 
the  courts.  24  Cyc.  230;  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1192;  Rockford  Ins.  Co. 
V.  Nelson,  75  111.  552.  When,  however,  at 
the  time  to  be  fixed  by  the  court  for  trial 
of  such  matters  as  are  to  be  heard  by  a 
jury,  the  regular  panel  for  the  term  will  he 
present,  or  under  practice  of  the  court  or 
existing  statutes,  can  be  reconvened  for  the 
purpose  of  hearing  such  matters  at  that 
time,  the  court  should,  in  the  absence  of 
some  sufficient  cause  to  the  contrary,  direct 
the  jury  to  be  selected  from  the  regular 
panel,  and  for  that  purpose  take  such  steps 
as  may  be  necessary  to  have  them  present. 
If  there, be  not  a  sufficient  number  of  quali- 
fied jurors  then  present,  the  court  can,  of 
course,  direct  such  number  of  talismen  as 
may  be  necessary,  to  be  summoned. 

The  objection  made  by  the  defendants  to 
the  return  of  the  sheriff  because  of  his  fail- 
ure to  return  therewith  the  names  of  the 
persons  summoned  by  him  under  the  order 
of  court,  to  serve  as  jurors,  cannot  in  our 
opinion  have  the  effect  of  invalidating  the 
return,  nor  can  it  affect  the  eligibility  as 
jurors  of  those  sununoned  by  him  under  the 
said  order  of  court  to  which  such  return 
was  made.  Had  they  asked  for  it,  the  court 
would  no  doubt  have  required  the  sheriff 
to  have  amended  his  return,  giving  the 
names  of  those  summoned  by  him.  But,  in 
any  event,  it  would  not  have  invalidated 
the  return,  or  rendered  ineligible,  as  jurors, 
those  summoned  by  him. 

Tn  the  progress  of  the  trial  six  exceptions 
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were  noted  by  the  defendants,  five  to  the 
mlingB  of  the  court  on  the  admission  of 
eTidence,  and  one  to  its  rulings  on  the 
prayers.  The  petitioner  offered  five  pray- 
ers, all  of  which  were  granted,  and  the  de- 
fendants offered  eighteen  prayers,  two  of 
which,  the  third  and  eighth,  were  granted, 
and  the  others  were  rejected.  The  court, 
however,  granted  an  instruction  in  lieu  of 
the  fifth  prayer  offered  by  the  defendants. 
The  defendants  excepted  to  the  granting  of 
the  plaintiff's  prayers  and  to  the  rejection 
of  their  prayers,  as  well  as  to  the  instruc- 
tion of  the  court  granted  in  lieu  of  their 
fifth  prayer.  The  five  exceptions  to  the 
rulings  upon  the  evidence  were  not  pressed 
in  the  oral  argument  or  alluded  to  in  the 
brief.  We,  however,  discover  no  error  in 
the  admission  of  the  testimony.  As  we 
have  already  very  fully  stated  the  law  of 
this  case,  we  will  not  now  discuss  each  of 
the  five  granted  prayers  of  the  plaintiff, 
or  the  sixteen  rejected  prayers  of  the  de- 
fendants, but  will  state  generally  that  the 
granted  instructions,  including  the  prayer 
of  the  court,  properly  presented  the  law  of 
this  case  to  the  jury,  and  there  is  noth- 
ing contained  therein  that  is  materially  in- 
consistent with  the  law  of  the  case  as  we 
have  stated  it  in  this'  opinion. 

We  will,  however,  discuss  briefly  the  six- 
teenth prayer  of  the  defendants,  to  which 
our  attention  has  been  particularly  called, 
and  which  is  not  covered  by  what  we  have 
already  said.  In  this  prayer  the  court  was 
asked  to  instruct  the  jury  that,  should  they 
find  that  land  in  addition  to  that  already 
used  and  occupied  by  the  railroad  was  rea- 
sonably necessary  for  the  construction  of 
the  addition  to  th^  yards  of  the  company, 
"still  the  verdict  of  the  jury  should  be  for 
the  defendants  if  the  jury  shall  further  find 
that  the  plaintiff  is  the  owner  of  the  tiact 
of  land  spoken  of  by  the  witnesses  as  the 
Orawford  farm,  and  also  of  the  tract  spoken 
of  by  the  witnesses  as  having  been  purchased 
by  the  plaintiff  from  Daniel  Startzman,  pro- 
vided the  jury  shall  further  find  that  the 
said  plaintiff  can,  with  reasonable  conven- 
ience, for  the  necessary  extension  and  addi- 
tion to  its  yards  aforesaid,  use  the  aforesaid 
lands  spoken  of  by  the  witnesses  as  the 
Crawford  farm  and  the  Daniel  Startzman 
lands,  instead  of  the  land  described  in  the 
petition  filed  in  this  case,  for  such  addition." 
In  passing  upon  this  prayer,  it  is  not  neces- 
sary for  us  to  determine  whether  the  law 
is  properly  stated  therein;  for,  should  it 
be  properly  stated,  and  we  are  not  to  be 
understood  as  saying  that  it  is,  there  is 
nothing  in  the  evidence  tending  to  show 
that  the  plaintiff  company  can,  with  rea- 
sonable convenience,  for  the  necessarv  ex  ten- 
sion  and  addition  to  its  yards,  use  the  lands 
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in  the  prayer  mentioned  as  belonging  to 
said  company.  The  evidence  discloses  that 
the  Crawford  farm,  as  well  as  a  part  of  the 
Startzman  land,  is  the  property  of  the 
plaintiff,  yet  there  is  no  evidence  whatever 
as  to  the  physical  character  and  conforma- 
tion of  said  land,  or  whether  it  was  suitable 
or  convenient  for  the  purposes  set  forth  in 
the  petition.  Two  of  the  employees  of  the 
company  were  upon  the  stand,  and  the  fact 
of  the  ownership  of  this  property  by  the 
plaintiff  company  was  elicited  from  them, 
yet  no  inquiry  was  made  ou  the  part  of  the 
defendants  as  to  the  physical  character  of 
this  land,  or  whether  or  not  it  was  suitable 
for  the  purposes  for  which  the  land  sought 
to  be  condemned  is  wanted,  or  whether  it 
could  be  conveniently  used  for  such  pur- 
poses. There  is  no  evidence  in  the  record 
tending  to  show  the  existence  of  the  facts 
which,  by  this  prayer,  are  left  to  the  jury 
to  find.  It  was,  however,  stated  by  one  of 
the  employees  of  the  company  that,  if  the 
road  or  right  of  way  was  moved  to  the 
south  of  the  proposed  railroad,  it  would  be 
crowded  into  more  tracks,  and  this  they 
wished  to  avoid. 

It  follows  from  what  we  have  said  that 
the  judgment  of  the  lower  court  should  be 
affirmed. 

Judgment  affirmed  as  per  curiam  hereto- 
fore filed,  with  costs  in  this  court  to  the 
appellee,  the  costs  in  the  lower  court  to  be 
paid  by  the  appellee,  as  provided  for  by  the 
statute. 

Petition  for  writ  of  error  from  Supreme 
Court  of  United  Stated  denied. 


MISSISSIPPI   SUPRBMX:   COURT. 

NATIONAL     SURETY     COMPANY,     Im- 
pleaded, etc.,  Appt., 

V. 

HALL-MILLER   DECORATING   COM- 
PANY  et  al. 

(—  Miss.  —,  61  So.  700.) 

Bond  •»  power  of  trastees  to  require 
bond   for   subcontractors. 

1.  The  trustees  charged  with  the  duty  of 
securing  the  construction  of  a  state  build- 

Note,  —  Implied  power  to  incorporate 
in  contract  for  public  work,  or  in 
contractor's  bond  the  requirement 
tliat  the  contractor  sKall  pay  Idborera 
and  materialmen. 

This  note  supplements  the  note  upon  the 
subject  appended  to,  11  L.R.A.(Nj3.),1028. 

As  to  the  right  of  a  subcontractor,  ma- 
terialman, or  laborer  to  maintain  an  action 
on  contractor's  bond  to  owner,  see  note  in 
27  L.RAl.(N.S.)    673. 
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Apb., 


ing  have  implied  power  to  take  a  bond  from 
the  contractor  to  secure  payment  of  sub- 
contractors,   laborers,    and   materialmen. 

Same  •»  absence  of  proylsion  for  —  ef- 
fect. 

2.  Recovery  on  a  bond  given  by  a  con- 
tractor for  a. public  improvement  to  pay 
subcontractors  and  materialmen  cannot  be 
defeated  on  the  theory  that  it  was  not  re- 
quired by  tlie  contract,  if  it  was  executed 
at  the  same  time  with  it  and  as  part  of 
the  entire  transaction. 

Contract  ^  consideration  —  contract- 
or's  bond. 

3.  A  bond  by  a  contractor  for  a  public 
improvement  to  pay  subcontractors  and 
materialmen  cannot  be  defeated  for  want 
of  consideration,  where  its  execution  was 
necessary  to  secure  an  award  of  the  con- 
tract. 

(April  28,  1913.) 

APPEAL  by  the  defendant  surety  com- 
pany from  a  decree  of  the  Chancery 
Court  for  Hinds  County  in  plaintiff's  favor 
in  a  suit  to  recover  claims  of  subcontractors 
against  a  contractor's  bond.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  H.  Tbompson  and  J.  H. 
Thompson,  for  appellant: 

Mechanics  and  materialmen,  in  the  ab- 
sence of  statutory  liens,  have  no  greater 
rights  than  other  unsecured  creditors,  in  the 
enfcM'cement  of  their  debts  for  labor  upon, 
or  material  used  in,  the  erection  of  a  build- 
ing. 

Jefferson  v.  Asch,  53  Minn.  446,  25  L.K.A. 
257,  39  Am.  St.  Rep.  618,  65  N.  W.  604; 


Baxter  y.  Camp,  71  Conn;  245,  42  L.R.A. 
514,  71  Am.  St.  Rep.  169,  41  Atl.  803; 
Knight  &  J.  Co.  y.  Castle,  172  Ind.  97,  27 
J1R.A.(N.S.)  673,  87  N.  E.  976. 

The  trustees  had  no  express  power  to  re- 
quire any  bond  at  all;  and  if,  in  requiring 
a  bond,  the  act  was  intra  vires,  the  power 
exercised  was  an  implied  one,  which  will 
not  extend  to  providing  for  complainants. 

Breen  v.  Kelly,  46  Minn.  352,  47  N.  W. 
1067;  Kansas  City  Sewer  Pipe  Go.  y. 
Thompson,  120  Mo.  218,  25  S.  W.  522; 
Sears  v.  Williams,  9  Wash.  428,  37  Pac 
665,  38  Pac.  136,  39  Pac.  280;  Lyth  y. 
Uingston,  14  App.  Div.  11,  43  N.  Y.  Supp. 
653;  Knapp  v.  Swaney,  66  Mich.  345,  56 
Am.   Rep.  397,  23   N.  W.   162. 

No  contract  whatever  was  made  by  the 
board  of  trustees  of  the  Mississippi  State 
Charity  Hospital  for  the  benefit  of  laborers 
and  materialmen,  or  for  any  other  third 
party. 

In  the  absence  of  a  trust,  at  least,  an 
action  could  not  be  maintained  upon  a 
contract  by  a  person  who  was  not  a  party 
to  it. 

Linneman  v.  Moross,  98  Mich.  178,  39  Am. 
St.  Rep.  631,  67  N.  W.  103;  Jefferson  v. 
Asch,  53  Minn.  446,  26  L.RJ^.  257,  39  Am. 
St.  Rep.  618,  65  N.  W.  604;  Baxter  v. 
Camp,  71  Conn.  246,  42  L.R.A.  614,  71  Am. 
St.  Rep.  169,  41  Atl.  803. 

There  was  no  consideration  for  the  pre- 
tended contract  evidenced  by  the  bond. 

Cabot  V.  Haskins,  3  Pick.  92;  Wyman  y. 
Smith,  2  Sandf.  337;  Jefferson  v.  Asch,  53 
Minn.  446,  25  L.R.A.  268,  39  Am.  St.  Rep. 


As  pointed  out  in  the  note  in  11  L.R.A. 
<N.S.)  1028,  by  the  great  weight  of  author- 
ity, public  corporations,  although  not  ex- 
pressly authorized  by  statute,  have  the  power 
to  require  an  undertaking  by  contractors 
for  public  work  to  pay  all  claims  for  ma- 
terial or  work  furnished  in  the  performance 
of  such  work,  and  this  is  the  holding  of 
the  later  cases  considering  the  question. 

Thus,  in  Missouri  it  is  declared  to  be 
settled  law  by  judicial  decisions  as  well 
as  by  statutory  enactment,  that  municipal 
and  '^publie  bodies  have  power  to  contract 
for  the  payment  of  all  claims  which  may  be 
made  for  labor  and  material  furnished  in 
the  construction  of  public  buildings,  and 
may  cover  same  in  the  bond,  so  that  it  in- 
ures to  the  benefit  of  third  parties  not 
known.  Eau  Claire-St.  Louis  Lumber  Co. 
V.  Banks,  136  Mo.  App.  44,  117  S.  W.  611; 
St.  Louis  V.  Hill-0'Meara  Constr.  Co.  — 
Mo.  App.  — ,  168  S.  W.  98. 

And  it  is  no  defense  to  an  action  by 
a  board  of  education  upon  a  contractor's 
bond  obliging  the  latter  to  make  prompt 
payment  to  all  persons  supplying  him  with 
labor  or  materials  in  the  prosecution  of  a 
public  work  called  for  by  a  contract  with 
such  board,  the  performance  of  which  is 
secured  by  the  bond,  that  there  is  no  stat- 
46  L.R.A.(N.S.) 


ute  requiring  the  board  to  take  a  bond  for 
the  protection  of  subcontractors.  Board  of 
Education  v.  ^tna  Indemnity  Co.  169  111. 
App.  319. 

And  although  a  county  is  under  no  legal 
or  equitable  obligation  to  materialmen  or 
subcontractors,  it  may  nevertheless  take  a 
contractor's  bond  for  public  work,  and  may 
contract  for  protecting  these  parties,  and 
a  bond  to  this  end  will  inure  to  their 
benefit.  Des  Moines  Bridge  &  Iron  Works 
V.  Marxen,  87  Neb.  684,  128  N.  W.  31. 

Where  a  county  is  granted  the  power  to 
contract  for  the  construction  of  a  building, 
the  authority  thus  bestowed  includes  au- 
thority to  make  contracts  for  the  benefit  of 
third  persons  dealing  with  the  immediate 
contractors  of  the  county.  United  States 
Gypsum  Co.  v.  Gleason,  135  Wis.  539,  17 
L.R.A. (N.S.)  906,  116  N.  W.  238. 

And  a  school  district,  as  incident  to  the 
power  given  it  to  erect  a  building  and  to 
provide  for  payment  therefor,  has  authority 
to  contract  for  the  protection  of  third  per- 
sons furnishing  material  to  the  principal 
contractors,  to  be  used  in  the  erection  of 
the  building.  R.  Connor  Co.  v.  ^Etna  In- 
demnity Co.  136  Wis.  13,  116  N.  W.  811. 

A.  G.  S. 
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<18,  55  N.  W.  604;  Ellis  v.  Clark,  110 
Maas.  389,  14  Am.  Rep.  609;  Cottage  Street 
Church  y.  Kendall,  121  Mass.  528,  23  Am. 
Rep.  286;  Dunning  v.  Leavitt,  85  N.  Y.  30, 39 
Am.  Rep.  617;  Brandon  y.  Hughes,  22  La. 
Ann.  360;  Ellis  y.  Harrison,  104  Mo.  270, 
16  S.  W.  198. 

There  must  have  been  an  express  inten* 
tion  to  benefit  the  third  party  bringing 
the  suit. 

Baxter  y.  Camp,  71  Am.  St.  Rep.  190, 
note. 

The  promisee  must  have  been  under  some 
legal  (not  moral)  obligation  to  the  third 
party. 

Jefferson  y.  Asch,  25  hJRJL  271,  note; 
Vrooman  y.  Turner,  69  N.  Y.  280,  25  Am. 
Rep.  195. 

There  must  have  been  some  trust,  or  ihe 
defendant  must  have  become  charged  as 
for  money  which  esv  cequo  et  bono  belonged 
to  the  complainants. 

jS^na  Nat.  Bank  y.  Fourth  Nat.  Bank, 
46  N.  Y.  82,  7  Am.  Rep.  314;  Torrens  v. 
Campbell,  74  Pa.  470;  Blymire  y.  Boistle,  6 
Watts,  182,  31  Am.  Dec.  458. 

The  promisee  must  have  had  a  legal  in- 
terest that  the  promise  be  complied  with. 
.  Ferris  v.  Carson  Water  Co.  16  Nev.  44, 
40  Am.  Rep.  485;  Vrooman  v.  Turner,  69 
N.  Y.  284,  25  Am.  Rep.  195;  Gates  v.  Haroes, 
28  N.  Y.  S.  R.  313,  8  N.  Y.  Supp.  287; 
Wbeat  v.  Rice,  97  N.  Y.  296. 

Messrs.  Watkins  A  Watkins,  for  ap- 
pellees: 

A  third  party  has  a  right  of  action  upon 
«  promise  made  for  his  benefit,  though  he 
is  a  stranger  both  to  the  promise  and  the 
•consideration. 

Canada  y.  Yazoo  &  M.  Valley  P.  R.  Co. 
101  Miss.  274,  57  So.  913;  Dean  y.  Walker, 
107  111.  540,  47  Am.  Rep.  467;  Vrooman  v. 
Turner,  69  N.  Y.  280,  25  Am.  Rep.  195; 
Brewer  y.  Maurer,  38  Ohio  St.  543,  43  Am. 
Rep.  436;  Merriman  y.  Moore,  90  Pa.  78; 
M'Carty  y.  Blevins,  5  Yerg.  195,  26  Am. 
Dec.  262;  Farlow  y.  Kemp,  7  Blackf.  544; 
■Gwaltney  y.  Wheeler,  26  Ind.  415;  Lamb  v. 
Donovan,  19  Ind.  40;  Waltz  v.  Waltz,  84 
Ind.  403;  Cobb  v.  Fishel,  15  Colq.  App.  384, 
"62  Pac.  625 ;  Marble  Say.  Bank  v.  Mesarvey, 
101  Iowa,  285,  70  N.  W.  198;  Crone  v. 
Stinde,  166  Mo.  262,  55  S.  W.  863,  56  S.  W. 
907. 

Where  a  contract  is  entered  into  for  the 
•erection  of  a  public  building,  where,  in  either 
the  bond  or  the  contract,  or  both,  there  is 
contained  a  stipulation  that  the  contract- 
or shall  pay  for  all  labor  and  material  used 
in  the  erection  of  the  improvement,  such 
materialmen  or  laborer  may  sue  upon  the 
same,  and  the  consideration  which  supports 
the  entire  contract  inures  to  his  benefit. 

Knapp  y.  Swaney,  56  Mich.  345,  56  Am. 
48  L.R.A.(N.S.) 


Rep.  399,  23  N.  W.  162;  United  States 
Gypsum  Co.  y.  Gleason,  135  Wis.  539,  17 
L.R.A.(N.S.)  906,  116  N.  W.  238;  Denver 
v.  Hindry,  40  Colo.  42,  11  L.R.A.(N.S.) 
1028,  90  Pac.  1028;  Knight  &  J.  Co.  v. 
Castle,  172  Ind.  97,  27  L.R.A.(N.S.)  573, 
87  N.  E.  976;  School  Dist.  ex  rel.  Koken 
Iron  Works  y.  Livers,  147  Mo.  580,  49 
S.  W.  507;  Devers  v.  Howard,  144  Mo.  671, 
46  S.  W.  625;  Snider  v.  Greer  Wilkinson 
Lumber  Co.  —  Ind.  App,  —  ,  96  N.  E. 
960;  Kaufmann  v.  Cooper,  46  Neb.  644,  65 
N.  W.  796;  Fitzgerald  v.  McClay,  47  Neb. 
816,  66  N.  W.  828;  Doll  v.  Crume,  41  Neb. 
655,  59  N.  W.  806;  Lyman  y.  Lincoln,  38 
Neb.  794,  57  N.  W.  531 ;  Korsmeyer  Plumb- 
ing &  Heating  Co.  y.  McClay,  43  Neb.  649, 
62  N.  W.  60;  Baker  v.  Bryan,  64  Iowa,  661, 
21  N.  W.  83;  Williams  v.  Markland,  15 
Ind.  App.  669,  44  N.  E.  562;  St.  Louis  Pub- 
lic Schools  V.  Woods,  77  Mo.  197;  Sample 
V.  Hale,  34  Neb.  220,  51  N.  W.  837;  Getchell 
&  M.  Lumber  &  Mfg.  Co.  v.  Peterson,  124 
Iowa,  599,  100  N.  W.  550;  National  Surety 
Co.  y.  Foster  Lumber  Co.  *42  Ind.  App.  671, 
85  N.  E.  489;  Ochs  v.  M.  J.  Carnahan  Co. 
42  Ind.  App.  160,  76  N.  E.  788,  80  N.  E. 
163;  St.  Louis  use  of  Glencoe  Lime  & 
Cement  Co.  v.  Von  Phul,  133  Mo.  561,  54 
Am.  St.  Rep.  695,  34  S.  W.  843;  Union 
Sheet  Metal  Works  v.  Dodge,  129  Cal.  393, 
62  Pac.  41 ;  People's  Lumber  Co.  y.  Gillard, 
136  Cal.  56,  68  Pac.  576. 

Cook,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  the 
chancery  court  of  Hinds  county  overruling 
appellant's  demurrer  to  several  bills  of 
complaint  filed  by  certain  subcontractors 
against  the  Reusch  Contracting  Company 
and  the  National  Surety  Company,  surety 
upon  its  bond  for  the  performance  of  its 
contract  to  construct  the  State  Charity 
Hospital  at  Jackson.  These  bills  made  the 
board  of  trustees  of  the  Mississippi  State 
Charity  Hospital  parties  thereto,  and  the 
state  intervened  in  the  litigation.  All  of 
these  suits  were  consolidated,  aqd  all  will 
be  settled  by  this  appeal. 

It  will  be  noted  that  a  demurrer  was  sus- 
tained to  the  bill  of  the  state  and  the  board 
of  trustees,  from  which  decree  there  was  no 
appeaL  The  board  of  trustees  of  the  hospi- 
tal made  a  contract  with  the  Reusch  Con- 
tracting Company  to  build  the  hospital,  and 
the  contractors  made  subcontracts  with  the 
several  complainants  to  furnish  material 
and  construct  certain  parts  of  the  building. 
The  contractors  failed  to  pay  the  subcon- 
tractors, and  these  bills  were  filed  to  hold 
the  surety  company  upon  its  bond  of  in- 
demnity. 

The  Reusch  Contracting  Company,  in  tlie 
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contract  to  erect  the  building,  bound  itself 
to  furnish  all  material  and  labor  necessary 
to  the  completion,  within  a  specified  time,  of 
the  building  according  to  certain  specifica- 
tions named  in  or  made  a  part  of  the  con- 
tract.   The  owner,  in  consideration  of  the 
erection  of  the  hospital,  agreed  to  pay  the 
builder  an  agreed  sum   of  money,  to  wit, 
$49,845.    As   an  incident  to  this  building 
contract,  and  in  furtherance  of  its  perform- 
ance within  the  time  limit,  the  contractor, 
contemporaneously   with    the    execution   of 
the  same,  executed  a  bond,  with  the  Nation- 
al Surety  Company  as  surety,   obligating 
itself  and  its  surety  to  pay  the  board  of 
trustees  of  the  Mississippi  State  Charity 
Hospital,  and  to  all  subcontractors,  work- 
men, laborers,  mechanics,  and  furnishers  of 
material  jointly,  as  their  interests  may  ap- 
pear, the  sum  of  $25,000,  if  it  should  fail  to 
complete  the  building  according  to  contract, 
or  if  it  should  fail  to  pay  all  of  the  sub- 
contractors, workmen,  laborers,  mechanics, 
and  furnishers  of  material  whom  it  should' 
employ  under  its  said  contract.    In  short, 
the   contractors   contracted  to  furnish   all 
material   and   labor,   and   to   build   within 
the  time  fixed  a  certain  building,  and  at  the 
same  time  executed  a  bond  in  the  penalty 
of  $25,000,  with  the  National  Surety  Com- 
pany as  surety  thereon,  payable  to  the  own- 
ers of  the  building,  and  to  all  subcontract- 
ors,  materialmen,   workmen,   laborers,  me- 
chanics, and  binding  itself  and  its  surety 
thereby  to  complete  the  work  within  the 
time  limit,  and  binding  itself  and  its  surety 
to  pay  for  all  material  used  in  said  build- 
ing, and  to  pay  for  all  the  labor  done  upon 
the  building,  and  in  default  thereof  binding 
itself  and  its  surety  to  forfeit  to  the  obli- 
gees, as  their  interest  may  appear,  the  sum 
of  $25,000. 

It  is  contended  by  appellant  that  the  bond 
sued  on  must  be  read  in  connection  with  the 
contract  and  the  specifications  made  part  of 
it;  and,  in  reading  the  two  together,  the 
words  in  the  condition  of  the  bond,  "^and 
shall  pay  all  subcontractors,  workmen, 
laborers,  mechanics,  and  furnishers  of  ma- 
terial whom  he  shall  employ  under  his  said 
contract,"  are  mere  surplusage  and  without 
legal  effect.  Two  questions  are  presented 
by  this  contention,  viz,:  First,  the  power 
of  the  trustees  of  the  hospital  to  make  or 
accept  a  bond  for  the  benefit  of  third  per- 
sons; and,  second,  the  right  of  third  persons, 
the  complainants  (appellees),  to  sue  upon 
the  bond  as  a  contract  made  for  their  bene- 
fit. 

After  stating  the  questions  involved  here, 
appellant  tentatively  admits  that  the  board 
of  trustees  was  impliedly  empowered  to  re- 
quire the  contractor  to  execute  a  bond  for 
the  faithful  performance  of  his  contract 
4fi  Tv.R.A.(N.S.) 


with  the  board  of  trustees,  but  that  ihi» 
power  cannot  be  extended  to  cover  an  in- 
demnity to  subcontractors.  In  other  words, 
it  is  conceded  that,  while  an  express  power 
to  erect  the  building  carried  with  it  the 
power  to  exact  a  bond  from  the  contractor* 
to  insure  their  performance  of  their  con- 
tract to  erect  the  building,  the  board  of 
trustees  was  not  thereby  authorized  to  de- 
mand anything  more,  and,  in  the  absence  of 
statutory  authority,  that  part  of  the  bond 
securing  the  claims  of  subcontractors  was 
beyond  the  power  of  the  board  to  take,  or 
to  enforce  after  it  was  taken.  It  does  not 
appear  that  anything  was  required  of  the 
contractor  which  he  was  not  perfectly  will- 
ing to  agree  to,  and  we  assume  that  thi» 
bond  was  executed  without  pressure  from 
the  trustees.  It  is  probable  that  the  bond 
was  given  voluntarily  and  in  good  faith,  and 
the  parties  to  same  were  not  disturbed  by 
the  doctrine  of  ultra  vires. 

Was  the  provision  of  the  bond  for  the 
benefit  of  subcontractors,  materialmen,  and 
laborers   ultra   vireat    There   is   author itv 

• 

for  and  against  the  power.  In  Knapp  v. 
Swaney,  56  Mich.  345,  56  Am.  Rep.  397,  23 
N.  W.  162,  Judge  Cooley  rendered  the  opin- 
ion of  the  court,  saying:  "A  county  may 
go  to  great  pains  and  great  expense  to  make 
its  courthouse  unquestionably  safe,  that  in- 
dividual citizens  may  not  suffer  injuries 
consequent  upon  its  construction.  But  if 
it  may  do  this,  it  would  be  very  strange  if 
it  were  found  lacking  in  authority  to  stipu- 
late in  the  contract  for  the  building  that 
the  contractors,  when  calling  for  payment, 
shall  show  that  they  are  performing  their 
obligations  to,  those  who  supply  the  labor 
and  materials,  and  that  the  county  is  not 
obtaining  the  building  at  the  expense  of  a 
few  of  its  people.  .  .  .  We  are  of  opin- 
ion that  there  was  nothing  ultra  vires  in 
this  condition,  and  that  the  relators  are 
bound  by  it."  In  United  States  Gypsum 
Co.  V.  Gleason,  136  Wis.  539,  17  L.R.A. 
(N.S.)  906,  116  N.  W.  238,  referring  to  a 
contract  for  the  erection  of  a  public  build- 
ing, wherein  it  was  provided  that  the  claims 
for  labor  performed  and  material  furnished 
should  be  paid  by  the  contractor,  the  court 
said:" 'This  authority  is  one  incident  to 
the  power  given  it  to  erect  such  a  building 
and  to  provide  for  payment  therefor.^ 
.  .  .  But  in  ascertaining  the  extent  of 
a  grant  authorizing  the  doing  of  some 
specific  thing  it  is  to  be  taken  a^  embracing 
the  authority  to  do  every  proper  act  inci- 
dent thereto  and  appropriate  in  the  usual 
and  ordinary  course  to  carry  such  authority 
into  execution.  .  .  .  We  are  of  opinion 
that  the  county  had  power  in  this  case  to 
rontract  and   secure  the  plaintiffs  as  pro- 


1913. 


NATIONAL  SURETY  CO.  v.  HALL-MILLER  DECORATING  CO. 


asd 


vided  in  the  contract  and  the  bond  given  by 
defendants." 

The  same  rule  is  announced  in  many  of 
the  states.  In  all  of  these  cases  it  is  held 
that  public  boards,  like  the  board  of  trus- 
tees in  this  case,  when  given  the  power  to 
contract  for  the  doing  of  public  work,  have 
the  power  to  require  the  contractor  to  do 
certain  things  for  the  benefit  of  third  per- 
sons before  they  can  collect  from  the  pub- 
lic the  money  due  them  by  the  public  for 
the  doing  of  the  public  work;  and  some  of 
them  hold  that  such  boards  also  have  the 
inherent  power,  without  statutory  grant,  to 
require  bonds  to  secure  subcontractors, 
laborers,  and  materialmen.  Denver  v. 
Hindry,  40  Colo.  42,  11  L.R.A.(N.S.)  1028, 
90  Pac  1028;  Knight  &  J.  Co.  v.  Castle, 
172  Ind.  97,  27  L.ILA.(N.S.)  573.  87  N.  E. 
976;  School  Diet,  ex  rel.  Koken  Iron  Works 
V.  Livers,  147  Mo.  580,  49  S.  W.  507 ;  Snider 
T.  Greer  Wilkinson  Lumber  Co.  —  Ind. 
App.  —  ,  96  N.  E.  960;  Korsmeyer  Plumb- 
ing &  Heating  Co.  y.  McClay,  43  Neb.  649, 
62  N.  W.  50;  Lyman  v.  Lincoln,  38  Neb. 
794,  57  N.  W.  532;  Ochs  v.  M.  J.  Camahan 
Co.  42  Ind.  App.  160,  76  N.  E.  788,  80  N. 
E.  163;  St.  Louis  Public  Schools  ▼.  Woods, 
77  Mo.  197.  Baxter  y.  Camp,  71  Conn. 
245,  42  L.R.A.  514,  71  Am.  St.  Rep.  169, 
41  Atl.  803,  and  Jefferson  v.  Asch,  53  Minn. 
446,  25  L.R.A.  257,  39  Am.  St.  Rep.  618, 
55  N.  W.  604,  are  the  two  leading  authori- 
ties for  the  lack  of  power  in  municipal 
boards  and  statutory  boards  generally  to 
make  contracts  of  the  character  here  in- 
volved without  express  authority. 

It  would  seem  that  there  is  no  sound  rea- 
son why  the  board  of  trustees  would  not 
be  empowered  to  provide  for  the  protection 
of  subcontractors  and  others  furnishing  ma- 
terial and  labor  for  the  building.  The  legis- 
lature could  have  conferred  this  power  upon  - 
the  board,  and  such  a  statute  would  not 
be  a  subject  of  just  criticism.  But  it  is 
said  that  this  was  not  done,  and,  that  being 
true,  the  board  of  trustees  were  without 
power  to  accept  this  bond.  It  seems  to  a? 
that  the  trustees  had  power  to  make  any 
and  all  contracts  necessary  or  proper  to 
make  in  carrying  out  the  erection  of  the 
hospital.  The  power  to  build  certainly  car- 
ries with  it,  as  a  necessary  incident,  the 
power  to  make  such  terms  with  the  con- 
tractor as,  in  the  opinion  of  the  trustees, 
would  best  promote  the  speedy  construc- 
tion of  the  building.  In  the  exercise  of  this 
power  we  can  see  no  reason  why  the  trus- 
tees should  be  confined  to  the  mere  making 
of  the  contract  with  some  person  to  build 
the  hospital,  and  it  seems  clear  to  us  that 
the  clause  of  the  bond  for  the  benefit  of 
those  who  did  the  work  Mr  furnished  ma- 
terial for  the  house  does  aot  violate  any 
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rule  of  law  or  equity;  but,  on  the  contrary, 
we  can  see  the  sound  business  policy  in  this 
clause,  quite  aside  from  any  sentimental  or 
moral  obligation  to  treat  "knights  of  the 
hatchet  and  saw"  as  preferred  above  other 
litigants. 

Taking  it  as  a  cold-blooded  business  prop- 
osition, this  clause  in  the  bond  would 
naturally  encourage  subcontractors  of  the 
best  sort  to  take  contracts  to  do  certain 
parts  of  the  work ;  it  would  tend  to  prevent 
the  abandonment  of  the  work  by  mechanics 
not  promptly  paid  their  wages  by  the  con- 
tractors, who  might  be  suspected  to  be  of 
doubtful  financial  solvency;  it  would  pro- 
cure the  best  work  and  material,  and  the 
prompt  services  of  all  workers  and  sub- 
contractors; and  all  of  this  would  redound 
to  the  benefit  of  the  public.  It  must  be 
borne  in  mind  that  the  mechanics,  material- 
men, and  laborers  could  have  no  lien  upon 
the  building,  and  that  the  trustees,  repre- 
senting the  state,  would  not  be  bound  to  re- 
serve money  with  which  to  pay  their  claims ; 
but  they  would  have  to  depend  upon  the 
contractor  alone.  Taking  these  things  into- 
oonsideration,  the  bond,  in  a  way,  supplied 
the  place  of  the  mechanics'  lien  law,  and 
thus  gave  an  additional  security  to  all  per- 
sons working  upon  this  building  and  sup- 
plying material  therefor;  and  this  alone 
was,  in  our  opinion,  of  the  highest  impor- 
tance to  the  state. 

Another  reason  urged  why  this  bond  is 
void  is  that  the  contract  does  not  require 
the  contractor  to  give  the  bond  to  secure 
third  persons  not  parties  to  the  contract. 
We  think  this  view  unduly  narrows  the  con- 
tract. The  contract  consists  of  the  iwo  in- 
struments, and  they  must  be  taken  together : 
and,  when  so  taken,  they  make  the  final 
and  complete  contract  between  the  parties. 
Besides  the  subcontractors  are  made  parties^ 
to  the  contract,  and  the  bond  was  executed 
in  their  interests.  The  bond  does  not  re- 
quire the  contractor  to  do  anything  which 
the  law  did  not  require  it  to  do,  in  so  far 
as  the  subcontractors  are  concerned,  and 
it  is  difficult  to  see  why  the  surety  could 
not  be  bound  by  its  contract  to  insure  his 
doing  his ,  plain  legal  and  moral  duty,  al- 
though it  be  conceded  that  the  board  of 
trustees  did  not  have  the  power  to  demand 
the  bond.  There  is  certainlv  no  inhibition 
against  the  contractor  entering  into  such 
a  contract  with  his  subcontractors,  either 
by  name  or  by  a  general  clause  in  the  bond. 

Stated  more  accurately,  as  one  of  the  con- 
ditions of  the  letting  of  the  contract,  and 
as  one  of  the  considerations  therefor,  the 
board  of  trustees  exacted  the  bond  to  insure 
the  payment  of  the  subcontractors  and  ma- 
terialmen. This  was  not  an  unreasonable 
or  improper  thing  to  do,  and   it  required 
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nothing  of  the  contractor  which  the  law  did 
not  require  it  to  do,  except  to  obtain  some- 
one to  insure  the  performance  of  a  plain 
legal  and  moral  duty. 

The  contention  that  the  clause  of  the  bond 
challenged  as  invalid  was  without  considera- 
tion is,  in  our  opinion,  unsound.  This  was 
a  part  of  the  consideration  which  enabled 
the  contractor  to  procure  the  contract,  and 
would  have  the  effect  of  encouraging  con- 
tracts with  the  contractor,  and  the  bills 
so  allege.  There  can  be  no  doubt  of  the  in- 
tention of  the  parties.  The  language  of 
the  bond  is  unambiguous;  and,  if  it  was 
within  the  power  of  the  trustees  to  require 
the  bond,  it  manifestly  inures  to  all  per- 
sons named  therein. 

It  is  the  policy  of  the  law  to  look  with 
disfavor  upon  the  defense  of  ultra  vires. 
The  Supreme  Court  of  the  United  States,  in 
Ohio  &  M.  R.  Co.  V.  McCarthy,  96  U.  S. 
258,  24  L.  ed.  693,  said:  "The  doctrine  of 
ultra  virea,  when  invoked  for  or  against  a 
corporation,  should  not  be  allowed  to  pre- 
vail, where  it  would  defeat  the  ends  of 
justice,  or  work  a  legal  wrong."  See  also 
Edwards  County  v.  Jennings,  —  Tex.  Civ. 
App.  —  33  S.  *W.  585.  To  discover  what 
contract  the  bond  refers  to,  it  is  necessary 
to  read  the  contract;  and  it  is  thus  both 
the  bond  and  the  contract  constitute  the 
entire  contract.  The  contract  requires  the 
contractors  to  furnish  all  labor  and  ma- 
terial, and  to  furnish  it  they  must  pay  for 
it,  and  to  afford  them  credit  for  that  pur- 
pose, and  to  expedite  the  work  by  mechan- 
ics capable  and  willing,  tbe  parties  to  the 
contract  agreed  that  the  bond  in  question 
shoulcT  be  executed.  An  advantage  was  ob- 
tained by  the  trustees,  and  an  extra  credit 
was  given  to  the  contractors;  and,  it  being 
the  duty  of  the  trustees  to  erect  a  building 
with  as  little  delay  as  possible,  and  to  do 
so  upon  the  best  terms  obtainable,  we  are 
of  the  opinion  that  the  plea  of  ultra  vires, 
if  upheld,  "would  defeat  the  ends  of  jus- 
tice;" and  to  deny  the  plea  will  only  require 
the  contractors  and  their  surety  to  carry 
out  their  obligations  advisedly  assumed. 

Affirmed,  with  leave  to  answer  the  bill 
within  thirty  days  from  the  filing  of  the 
mandate  in  the  trial  court. 


MISSOURI    SUPREME    COURT 

(Division   No.    1.) 

CHARLES  DOUGHERTY,  by  Next  Friend, 

Appt., 

V. 

CITY  OF  ST.  LOUIS  et   al.,   Respts. 

(—  Mo.  — ,   168   S.   W.   326.) 

Highway  ^  obstruction  —   storage   of 
lumber. 

1.  A    dealer    in    building    materials    has 
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no  right  to  store  in  the  street  adjoining  his 
yard,  even  temporarily,  lumber  for  which 
there  is  no  room  in  the  .yard. 

Manlcipal  oorporation  ^  permitting 
lumber  piled  in  street  —  liability  for 
injury. 

2.  A  municipal  corporation  is  liable  for 
injuries  caused  by  the  fall  of  a  pile  of 
lumber  which  it  permits  to  be  stored  in 
the  street  by  a  dealer,  upon  a  boy  who  is 
playing  around  it,  although  the  lumber 
had  been  in  the  street  only  a  short  time. 

Same  —  notice  of  obstruction  —  neces- 
sity. 

3.  To  hold  a  municipal  corporation  lia- 
ble for  injury  caused  by  a  pile  of  lumber 
stored  in  the  street,  it  must  have  had  notice 
of  its  existence. 

Trial  ^  instraction  —  delay  in  remoT- 
ing  lumber  pile. 

4.  Instructing  the  jury  that  if  a  munici- 
pal corporation  permitted  a  pile  of  lumber 
to  remain  in  a  street  for  about  three  days, 
it  would  be  liable  for  injuries  caused  by  its 
fall,  is  misleading,  as  tending  to  indicate 
the  reasonable  notice  to  which  the  munio- 
ipality  was  entitled  before  liability  would 
attach. 

(June  28,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  the  City  of  St. 
Louis  in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de> 
fendants'  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Otto  F.  Karbe  and  S.  O.  Rog- 
ers, for  appellant: 

The  court  erred  in  giving  instructions  to 
the  jury  offered  by  defendants  Riechers. 

Perrigo  v.  St.  Louis,  185  Mo.  2/4,  84  S. 
W.  30;  Com.  v.  McNaugher,  131  Pa.  55,  18 
Atl.  934;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
444,  492,  493;  Coffey  v.  Carthage.  186  Mo. 
573,  85  S.  W.  532;  Kossman  v.  St.  Louis, 
153  Mo.  293,  54  S.  W.  513;  Bassett  v.  St. 
Joseph,  53  Mo.  290,  14  Am.  Rep.  446;  Bren- 
nan  v.  St.  Louis,  92  Mo.  482;  Hull  v. 
Kansas  City,  54  Mo.  598,  14  Am.  Rep.  487  ;■ 
Troll  V.  St.  Louis  Portland  Cement  Co.  160 
Mo.  App.  501,  140  S.  W.  963;  Nagel  v.  Mis- 
souri P.  R.  Co.  75  Mo.  653,  42  Am.  Rep. 

Note,  ^  Liability  of  nmnUHpality  for 
injuries  from  material  placed  in  the 
street  hy  individuals. 

Earlier  cases  covering  the  question  under 
annotation  will  be  found  at  pp.  510  and 
519  of  the  note  to  McKim  v.  Philadelphia, 
19  L.R.A.(N.S.)  507,  on  liability  of  munic- 
ipal corporations  for  permitting  obstruc- 
tions to  oe  placed  in  the  street. 

As  the  title  .indicates,  this  note  is  con- 
fined to  the  question  of  the  liability  of  a 
municipal  corporation  for  material  placed 
in  streets  for  the  benefit  of  third  persons 
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418;  Sanderson  v.  Holland,  30  Mo.  App. 
233;  Minster  ▼.  Citizens'  K.  Co.  53  Mo. 
App.  276;  Meade  v.  Chicago,  R.  I.  &  P.  R. 
Co.  68  Mo.  App.  92;  Burger  v.  Missouri  P. 
R.  Co.  112  Mo.  238,  34  Am.  St.  Rep.  379,  20 
S.  W.  439;  Sydnor  v.  Arnold,  122  Ky.  667, 
92  S.  W.  289;  Bransom  v.  Labrot,  81  Ky. 
^8,  60  Am.  Rep.  193;  Edgington  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  116  Iowa,  410,  67 
L.R.A.  661,  90  N.  W.  96;  Barrows,  Neg.  18; 
Heberling  v.  Warrensburg,  204  Mo.  613,  103 
S.  W.  36;  Russell  v.  Columbia,  74  Mo.  494, 
41  Am.  Rep.  325;  Barr  y.  Kansas  City,  106 
Mo.  660,  16  S.  W.  483;  Graney  v.  St.  Louis, 
141  Mo.  180,  42  S.  W.  941,  3  Am.  Neg.  Rep. 
419;  Maua  ▼.  Springfield,  101  Mo.  613,  20 
Am.  St.  Rep.  634,  14  S.  W.  630;  Chilton  ▼. 
St  Joseph,  143  Mo.  192,  44  8.  W.  766,  3 


Am.  Neg.  Rep.  690;  Straub  v.  St  Louis,  175 
Mo.  413,  76  S.  W.  100,  14  Am.  Neg.  Rep. 
384;  Chicago  ▼.  Keefe,  114  111.  222,  66  Am. 
Rep.  860,  2  N.  E.  267;  Donoho  v.  Vulcan 
Iron  Works,  7  Mo.  App.  447,  76  Mo.  401; 
Busse  V.  Rogers,  120  Wis.  44l«,  64  L.R.A. 
183,  98  N.  W.  219,  16  Am.  N^.  Rep.  743; 
Kunz  y.  Troy,  104  N.  Y.  344,  68  Am.  Rep. 
608,  10  N.  E.  442;  Rachmel  y.  Clark,  205 
Pa.  314,  62  L.R.A.  969,  64  Atl.  1027,  14 
Am.  Neg.  Rep.  208;  Kelley  y.  Parker- Wash- 
ington Co.  10/  Mo.  App.  490,  81  S.  W.  631; 
Buttron  y.  Bridell,  228  Mo.  622,  129  S.  W. 
12;  Fullerton  y.  Fordyce,  121  Mo.  1,  42  Am. 
St  Rep.  516,  25  S.  W.  687,  4  Am.  Neg.  Cas. 
761;  Roberts  y.  Wabash  R.  Co.  163  Mo. 
App.  638,  134  S.  W.  89. 

The  court  erred  in  giving  ir^tructions  to 


by  individuals  haying  no  contractual  re- 
lation with  the  city,  and  so  does  not  in- 
clude cases  where  the  material  has  been 
left  by  the  municipality  itself,  or  by  others 
doing  work  for  it  And  the  cases  considered 
are  only  those  where  the  obstruction  was 
not  of  a  permanent  nature,  and  do  not  in- 
clude such  obstructions  as  stepping  stones, 
hitching  posts,  or  stands  erected  for  bus- 
iness purposes. 

Generally  as  to  liability  of  municipal 
corporations  for  defects  or  obstructions  in 
streets,  see  note  to  Elam  y.  Mt  Sterling, 
20  LR.A.(N.S.)    513. 

A  municipality  has  been  held  liable  for 
injuries  sustained  b^  reason  of  a  horse* 
taking  fright  at  a  pile  of  rubbish  consist- 
ing of  a  bathtub,  tin  cans,  etc.,  which  it 
permitted  to  remain  on  the  street,  close  to 
the  part  traveled  by  ^vehicles.  Nicholas- 
Tille  y.^  Fain,  30  Ky.  L.  Rep.  664,  99  S.  W. 
275. 

— or  at  logs  and  mill  material  piled  in 
the  road  by  an  adjacent  mill  owner  and 
permitted  to  remain  there  several  months. 
Kelly  v.  Whitechurch  Twp.  11  Ont  L.  Rep. 
155,  affirmed  without  opinion  in  12  Ont. 
L.  Rep.  83.  The  court  in  this  case  said 
that  a  municipal  council  could  not  legally 
permit  two  thirds  of  the  statutory  road 
allowance  to  be  made  use  of  by  an  adjacent 
mill  owner  in  an  old,  settled  portion  of  the 
county,  for  the  piling  of  his  logs  and  other 
mill  material,  and  say  to  the  public  that 
they  must  find  their  way  as  best  they  may 
through  these  obstructions. 

And  in  Sutter  v.  Kansas  City,  infra,  the 
city  was  held  liable  for  injuries  sustained 
by  one  who  tripped  over  bricks  which  had 
been  scattered  on  the  sidewalk  by  children 
who  had  taken  them  from  the  side  of  the 
street,  where  they  had  been  piled  by  the 
railroad  company,  engaged  in  repairs  of  its 
tracks.  The  court  said  that  the  railroad 
company  had  the  right  to  pile  the  bricks 
at  such  place,  to  remain  there  a  reasonable 
length  of  time  for  it  to  complete  the  work 
on  its  tracks,  and  to  replace  them  in  the 
street,  and  while  the  company  had  the  duty 
as  far  as  possible  to  prevent  children  from 
scattering  the  bricks  on  the  sidewalk,  the 
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city  had  a  similar  duty  imposed  by  law 
to  use  every  reasonable  precaution  to  keep 
the  sidewalk  in  a  suitable  condition  for 
use  of  the  public,  and  it  had  this  duty 
primarily,  and  whether  or  not  the  company 
was  negligent  in  its  duty. 

A  disabled  vehicle  may  be  left  in  the 
street  by  the  owner  for  such  reasonable 
time  as  may  be  necessary  for  its  removal, 
and  its  presence  in  the  street  for  this  time 
is  neither  a  nuisance  not  an  obstruction: 
but  after  this  time  elapses,  it  is  both  an 
obstruction  and  a  nuisance,  and  for  any  in- 
jury resulting  therefrom  the  city  may  be 
held  liable  under  a  statute  which  makes 
it  the  duty  of  a  city  to  keep  its  streets 
open  and  in  repair  and  free  from  nuisances. 
Cutter  v.  Des  Moines,  137  Iowa,  643,  113 
N.  W.  1081. 

Material  placed  in  street  under  an  express 
permit  from  city. 

A  city  which  grants  permission  to  a 
builder  to  place  material  in  the  street  is 
liable  for  injuries  sustained  thereby,  where 
it  fails  to  take  proper  means  for  protect- 
ing and  guarding  against  danger.  Blocher 
V.  Dieco,  30  Ky.  L.  Rep.  689,  99  S.  W.  606; 
Carlisle  v.  Campbell,  151  Ky.  279,  151  S. 
W.  673;  Apker  v.  Hoquiam,  51  Wash.  567, 
99  Pac.  748;  Laporte  v.  Henry,  41  Ind. 
App.  197,  83  N.  h,  665. 

In  the  Campbell  Case  the  court  said  that 
the  statute  commits  the  streets  to  the  care 
of  the  city,  and  imposes  upon  it  the  burden 
of  keeping  them  reasonably  safe  for  public 
travel.  This  burden  the  city  cannot  by 
its  ordinance  shift  from  itself  to  a  property 
holder.  He  may  be  liable  to  it,  but  it  is 
answerable  to  the  person  injured  by  reason 
of  the  unsafe  condition  of  the  street,  where 
it  knowingly  suffers  the  obstruction  to  re- 
main in  the  street  without  taking  proper 
precaution  for  the  safety  of  the  traveling 
public. 

And  it  is  immaterial  that  the  material 
was  removed  and  replaced  from  time  to 
time,  and  that  the  particular  material 
causing  the  injury  had  been  there  but  a 
short  time.  Apker  y.  Hoquiam,  61  Wash. 
567,  99  Pac.  746. 
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the  jury  offered  by  defendant  city  of  St. 
Louis. 

Bassett  y.  St.  Joseph,  53  Mo.  290,  14  Am. 
Rep.  446 ;  Hull  v.  Kansas  City,  54  Mo.  598, 
14  Am.  Rep.  487;  Troll  v.  St.  Louis  Port- 
land Cement  Co.  160  Mo.  App.  501,  140  S. 
W.  963;  Straub  v.  St.  Louis,  176  Mo.  413, 
75  S.  W.  100,  14  Am.  Neg.  Rep.  384;  Koss- 
man  v.  St.  Louis,  153  Mo.  293,  54  S.  W. 
513;  Brennan  v.  St.  Louis,  92  Mo.  482; 
Warder  v.  Seitz,  157  Mo.  140,  67  S.  W.  537 ; 
Buttron  v.  Bridell,  228  Mo.  622,  129  S.  W. 
12;  State  use  of  Heye  v.  Frank,  22  Mo. 
App.  46;  Dales  v.  Chicago,  B.  &  Q.  R.  Co. 
169  Mo.  App.  183,  152  S.  W.  401. 

The  court  erred  in  refusing  to  admit  in 
evidence  testimony  offered  by  plaintiff  as  to 
the  proper  way  tp  have  piled  the  lumber. 

Schiller  v.  Kansas  City  Breweries  Co.  156 
Mo.  App.  569,  137  S.  W.  607. 

Mr.  Edwin  Rosenthal  also  for  appel- 
lant. 

Messrs.  Maench,  Walther,  &  Muench, 
for  respondents: 

An  abutting  owner  has  the  right  to  use 
a  part  of  the  highway  for  the  receiving  of 
freight,  or  the  temporary  deposit  of  articles 
connected  with  his  business,  so  long  as  such 
temporary  use  does  not  unreasonably  inter- 
fere with  travel. 

Gerdes  v.  Christopher  &  S.  Architectural 
Iron  &  Foundry  Co.  124  Mo.  347,  25  S.  W. 
557,  27  S.  W.  615;  Watson  v.  Robberson 
Ave.  R.  Co.  69  Mo.  App.  648;    McKee    v. 


Peters,  142  Mo.  App.  286,  126  S.  W.  265; 
Davis  V.  Thompson,  134  Mo.  App.  13,  114 
S.  W.  550;  Dill.  Mun.  Ord.  4th  ed.  §  730; 
McQuillin,  Mun.  Corp. 

There  is  a  difference  between  the  paved 
and  unpaved  portions  of  a  sidewalk,  with 
respect  to  the  use  by  the  abutting  owner 
and  the  public,  respectively. 

Bassett  v.  St.  Joseph,  53  Mo.  303,  14  Am. 
Rep.  446;  Tritz  v.  Kansas  City,  84  Mo. 
632;  Craig  v.  Sedalia,  63  Mo.  417;  Brown 
V.  Glasgow,  57  Mo.  156;  Kling  y.  Kansaa 
City,  27  Mo.  App.  231 : 

While  the  occupancy  of  a  sidewalk  by  an 
abutting  owner  must  not  extend  beyond  a 
reasonable  space  of  time,  what  is  &  reason- 
able time  is  to  be  determined  by  the  cir- 
cumstances of  each  case,  and  is  a  question 
of  fact  for  the  jury. 

Hesselbach  v.  St.  Louis,  179  Mo.  523,  7S 
S.  W.  1009;  Loth  v.  Columbia  Theater  Co. 
197  Mo.  328,  94  S.  W.  847;  Gerdes  ▼. 
Christopher  &  S.  Architectural  Iron  & 
Foundry  Co.  124  Mo.  356,  25  S.  W.  657,  27 
S.  W.  615. 

The  pile  of  lumber  was  not  a  nuisance 
"per  «e." 

Hasselbach  y.  St.  Louis,  179  Mo.  505,  78 
S.  W.  1009;  Gerdes  v.  Christopher  &  S. 
Architectural  Iron  &  Foundry  Co.  124  Mo. 
347,  25  S.  W.  557,  27  S.  W.  615;  Seibert  v. 
Missouri  P.  R.  Co.  188  Mo.  657,  70  L.R.A. 
72,  87  S.  W.  995;  Loth  v.  Columbia  Theatre 
Co.  197  Mo.  328,  94  S.  W.  847;  CHara  ▼. 


Necessity   of   notice   of   condition. 

In  Gregg  v.  Wilmington,  155  N.  C.  18, 
70  S.  E.  1070,  and  Friedman  v.  New  York, 
63  Misc.  310,  116  N.  Y.  Supp.  750,  it  was 
held  that  where  a  city  grants  permission 
to  place  building  material  in  the  streat, 
it  will  not  be  liable  for  injuries  sustained 
thereby,  imless  it  has  notice  of  dangerous 
conditions. 

But  the  better  reasoning  would  seem  to 
be  that  when  it  issues  a  permit  for  using 
the  street  for  the  storage  of  building  ma- 
terial, a  city  is  charged  with  notice  of  the 
dangerous  condition  of  the  street,  and  it 
must,  without  further  notice,  take  means 
to  protect  the  public  from  danger  by  rea- 
son of  the  obstruction  contemplated  in  the 
permit,  as  was  held  in  DeGarmo  v.  Vogt, 
—  Ky.  — ,  162  S.  W.  969;  Blocher  v.  Dieco, 
30  Ky.  L.  Rep.  689,  99  S.  W.  608. 

In  Rolsten  v.  St.  John,  36  N.  B.  574,  a 
demurrer  to  the  complaint  in  an  action 
against  the  city  for  damages  sustained 
from  a  pile  of  lumber  on  the  sidewalk  was 
sustained,  as  there  was  no  allegation  that 
the  city  had  notice  of  the  obstruction.  In 
this  case  there  was  no  permit  granted  by 
the  city. 

Length    of   time    sufficient   to   charge   city 

with  notice. 

A  city  is  not  charged  with  notice  so  as 
46  L.RJL.(N.S.) 


to  render  it  liable  for  injury  sustained  by 
the  blowing  over  of  a  large  signboard 
placed  by  the  owner  temporarily  against 
a  fence  when  it  had  been  standing  there 
not  to  exceed  thirty  minutes  when  the  ac- 
cident occurred.  Miller  v.  Kansas  City,  157 
Mo.  App.  533,  137  S.  W.  998. 

But  where  evidence  tended  to  show  that 
children  had  been  in  the  habit  of  removing 
bricks  from  a  pile  placed  at  the  side  of  the 
street,  and  scattering  them  on  the  sidewalk, 
which  would  again  be  piled  up  by  the  con- 
tractor, the  city  had  notice  of  toe  continuing 
acts  of  the  children  in  scattering  the  bricks, 
though  the  injury  was  caused  by  stumbling 
on  bricks  scattered  but  one  hour  before  the 
accident  happened.  Sutter  v.  Kansas  City 
138  Mo.  App.  105,  119  S.  W.  1084. 

And  thirty  days'  obstruction  of  a  main 
street  with  building  material  will  impute  t» 
a  city  notice  of  its  existence.  Apker  v. 
Hoquiam,    supra. 

While  a  city  has  not,  as  a  rule,  con- 
structive notice  of  an  obstruction  where 
material  is  placed  in  a  street  for  only 
from  two  to  four  hours  before  an  injury 
caused  thereby,  yet,  where  the  unloading 
of  building  material  in  the  street  had  been 
going  on  for  several  days,  the  material 
being  taken  out  of  the  street  by  the  con- 
tractor in  proceeding  with  the  work,  and 
replaced  with  other  material,  the  question 
of   notice    was    for   the   jury,   though    the 
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Laclede  Gaslight  Go.  244  Mo.  395,  148  S. 
W.  884- 

If  it  was  safe  at  the  close  of  business  on 
the  day  when  it  was  piled,  and  was  there- 
after rendered  unsafe  bv  the  act  of  a  third 
person,  the  defendants  were  not  liable. 

Hesselbach  t.  St.  Louis,  179  Mo.  505,  78 
S.  W.  1009;  O'Hara  v.  Laclede  Gaslight  Co. 
244  Mo.  395,  148  S.  W.  884. 

The  negligence  declared  upon  in  plain- 
tiffs petition  was  the  allied  careless  man- 
ner of  piling  the  lumber,  and  plaintiff  could 
not  therefore  recover  upon  any  other 
ground. 

Hesselbach  ▼.  St.  Louis,  179  Mo.  524,  78 
S.  W.  1009;  O'Hara  v.  Laclede  Gaslight  Co. 
supra. 

Plaintiff,  in  going  upon  the  lumber,  was 
guilty  of  trespassing. 

Witte  V.  Stifel,  126  Mo.  295,  47  Am.  St. 
Rep.  668,  28  S.  W.  891 ;  Schmidt  v.  Kansas 
Ci^  DistHling  Co.  90  Mo.  284,  59  Am.  Rep. 
16,  1  S.  W.  865,  2  S.  W.  417;  Moran  v. 
Pullman  Palace  Car  Co.  134  Mo.  641,  33 
L.R^  755,  56  Am.  St.  Rep.  543,  36  S.  W. 
659. 

The  manner  of  piling  lumber  is  not  a 
matter  for  expert  opinion. 

Smith  y.  Kansas  City,  125  Mo.  App.  158, 
101  S.  W.  1118;  Benjamin  t.  Metropolitan 
Street  R.  Co.  133  Mo.  274,  34  S.  W.  590; 
Rigsby    V.    Oil   Well  Supply  Co.   130  Mo.  j 
App.  128,  108  S.  W.  1128. 


Messrs.  William  E.  Batrd  and  Robert 
Burkham  also  for  respondents. 

Crraves,  J.,  delivered  the  opinion  of  thn 
court: 

Charles  Dougherty,  a  boy  of  ten  yearn, 
sues  through  his  next  friend,  to  recover 
from  the  defendants  for  personal  injuries 
received  by  him  when  a  pile  of  lumber  in 
the  street  fell  upon  him.  The  suit  was 
against  the  city  of  St.  Louis,  the  two  co- 
partners in  the  business  firm  of  J.  P.  Riech- 
ers  &  Son,  and  the  Dimple  Realty  Company. 
The  latter  was  dismissed  by  the  trial,  court 
upon  a  demurrer  to  the  testimony,  and  it  is 
conceded  in  the  briefs  here  that  such  ruling 
was  correct.  Upon  trial  a  jury  returned  a 
verdict  for  the  other  defendants,  and  from 
that  verdict  and  the  judgment  entered 
thereon  the  plaintiff  has  appealed. 

The  negligence  charged  is  thus  stated  in 
the  petition:  "Plaintiff  for  cause  of  action 
states  that  on  the  11th  day  of  February, 
1909,  St.  Louis  avenue  in  said  city  of  St. 
Louis,  and  the  sidewalks  pertaining  thereto, 
constituted  an  open  public  highway  of  said 
city;  that  the  premises  heretofore  men- 
tioned abutted  on  said  public  highway, 'to 
wit,  St.  Louis  avenue,  and  was  surrounded 
and  inclosed  by  a  board  fence;  that  on 
the  day  and  date  above  mentioned,  and  for 
several  days  prior  thereto,  defendants  J 
P.  Riechers,  Charles  P.  Riechers,  and  the 
Dimple  Realty  Company  owned  and  main- 


particular  lot  of  material  which  had  caused 
the  injury  had  not  been  placed  in  the  street 
two  hours  at  that  time.  Vance  v.  Kansas 
City,  123  Mo.  App.  644,  100  S.  W.  1101. 
And  when  a  disabled  vehicle  has  been 
allowed  to  remain  at  the  side  of  the  road 
for  several  days,  the  question  whether  there 
had  been  sufficient  length  of  time  for  a 
city  to  have  knowledge  of  and  to  remove 
an  obstruction  in  the  street  is  one  of  fact 
for  the  jury.  Cutter  v.  Des  Moines,  137 
Iowa,  643,  113  N.  W.  1081. 


Contributory  negligence. 

Knowledge  that  a  building  is  in  process 
of  erection,  and  that  the  sidewalk  is  occu- 
pied by  building  material,  will  not,  as  a 
matter  of  law,  preclude  one  injured  therebv 
from  recovering  damages  against  the  city 
if  he  was,  at  the  time  of  the  injury,  using 
reasonable  care.  Blocher  v.  Dieco,  30  Ky. 
L.  Rep.  689,  99  S.  W.  606. 

Nor  will  the  fact  that  the  injured  party 
was  pushed  by  someone,  and  thereby  made 
to  stumble  and  fall  over  the  obstruction, 
lessen  the  legal  liability  of  the  city  which 
permits  an  obstruction  on  the  sidewalk, 
as  its  negligence  in  this  respect  directly 
contributed  to  the  injury,  and  except  for 
it  the  accident  would  not  have  occurred. 
Ibid. 
46  L.R.A.(N.S.) 


In  Brown  v.  Chicago,  135  III.  App.  126. 
where  a  pedestrian  traveling  in  the  street 
in  front  of  premises  upon  which  a  new 
building  was  being  erected  tripped  on 
scantling  lying  on  the  surface  of  the  street, 
in  holding  the  city  not  liable,  the  court  said 
the  evidence  shows  that  a  2  by  4  scantling 
was  lying  flat  on  the  surface  of  that  part 
of  the  street  designated  for  vehicles  and 
horsemen.  "We  do  not  think  it  can  be 
held  that  the  scantling  lying  on  the  surface 
of  the  street  made  the  street  dangerouu 
for  horsemen  or  vehicles,  or  that  permitting 
it  to  lie  there  in  the  roadway  was  actionable 
negligence.  It  is  to  be  inferred  from  the 
evidence  that  there  was  at  the  time  of  the 
accident  sufficient  light  to  enable  appellant 
to  see  the  projecting  scantling,  for  he  says 
he  saw  it  after  he  fell.  If  he  chose  to 
use  that  portion  of  the  street  designated 
for  vehicles  instead  of  the  portion  desig- 
nated for  pedestrians,  it  was  his  duty  te 
exercise  sufficient  care  to  avoid  obstacles 
of  that  character." 

Contributory  negligence  is  a  question 
of  fact  for  the  jury  where  one  who  sustains 
injuries  from  building  material  in  the  street 
had  passed  alons:  that  street  earlier  in  the 
day  on  which  the  accident  occurred,  and 
saw  or  should  have  seen  the  obstruction. 
Apker  v.  Hoquiam,  supra.  J.  H.  B. 
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tained  a  pile  of  heavy  lumber  on  the  St. 
Louis  avenue  side  of  said  premises,  and 
on  the  open  public  highway,  said  pile  of 
lumber  being  about  15  feet  in  length,  about 
5  feet  wide,  and  about  8  feet  high,  and 
extended  outwardly  from  said  fence  a  dis- 
atance  of  about  5  feet  on  the  public  high- 
way; that  it  was  the  duty  of  said  city 
of  St.  Louis  to  keep  its  sidewalks  free 
from  nuisances  and  dangerous  obstructions 
and  in  reasonably  safe  condition  to  persons 
lawfully  on  said  street;  that  the  fact  of 
said  lumber  being  on  said  sidewalk  was 
knowi)  to  the  defendants  city  of  St.  Louis 
and  its  agents  and  servants,  or  could,  by 
the  exercise  of  ordinary  care,  have  l)een 
known  to  said  defendant  city  of  St.  1x>uis: 
that  said  lumber  was  negligently,  careless- 
ly, loosely,  and  improperly  piled,  in  this; 
to  wit,  that  defendants  failed  to  brace  said 
lumber  with  proper  ties  or  crosspieces. 
placed  between  the  boards  constituting  said 
pile  of  lumber,  and  that  said  lumber  was 
not  guarded  so  as  to  warn  persons  who 
might  come  near  or  in  contact  with  same  of 
their  danger;  and  that  said  pile  of  lumber 
was  dangerous  to  persons  who  might  come 
near  or  in  contact  therewith."  The  peti- 
tion then  alleges  that  plaintiflT  and  other 
boys  were  playing  in,  upon,  and  around 
such  pile  of  lumber,  when  a  portion  thereof 
fell  upon  him  and  injured  him.  Damages 
are  asked  in  the  sum  of  $15,000.  The  two 
individual  defendants,  J.  P.  and  G.  P. 
Riechers,  answer  ( 1 )  by  a  general  denial, 
and  (2)  a  plea  of  contributory  negligence. 
The  answer  of  the  city  is  to  like  effect.  The 
answer  of  the  realty  company  need  not  be 
considered.  Complaint  is  made  of  the  giv- 
ing and  refusing  of  instructions,  the  admis- 
sion of  improper  evidence,  and  the  refusing 
to  admit  proper  evidence.  Incident  facts 
will  be  detailed  in  the  course  of  the  opinion 
in  connection  with  the  points  made. 

I.  Plaintiff  asked  a  general  instruction, 
which  tlie  court  refused  to  give,  and  this  is 
one  of  the  complaints  urged  here.  The  in- 
struction as  asked  reads:  "The  court  in- 
structs the  jury  that  if  they  believe  and 
find  from  the  evidence  that  the  defondnntt* 
J.  P.  Riechers  and  Charles  P.  Riechers 
placed  the  pile  of  lumber  mentioned  in  the 
evidence  on  the  sidewalk  on  St.  Louis  ave- 
nue, near  l^ffngwell  avenue,  prior  to  the 
11th  day  of  February,  1909,  or  owned  same 
and  allowed  it  to  be  done,  and  that  they  al- 
lowed it  to  remain  there  for  about  three 
days,  and  that  the  defendant  city  of  St.' 
Louis  knew  the  same  was  so  placed  on  said 
sidewalk,  or  might,  by  the  exercise  of 
reasonable  care,  have  known  tli rough  its  of 
fleers  and  agents  that  same  was  tnere,  and 
that  the  defendants  J.  P.  Riechers  and 
Charles  P.  Riechers  and  the  city  of  St. 
46  L.R.A.(N.S.) 


Louis  knew,  or  by  the  exercise  of  reaaonable 
care  could  have  known,  that  same  was  im- 
properly piled  and  unsafe  and  dangerous  to 
children  lawfully  playing  on  or  around 
same,  and  that  said  lumber  was  carelessly, 
negligently,  loosely,  and  improperly  piled 
by  reason  of  not  being  braced  with  proper 
ties  or  crosspieces,  placed  between  the 
boards  constituting  said  pile  of  lumber,  and 
that  said  lumber  was  unguarded,  and  thai 
while  said  lumber  was  in  said  condition  on 
said  sidewalk,  at  the  place  mentioned  in  the 
evidence  on  or  about  the  11th  day  of  Febru- 
ary, 1909,  the  front  tier  of  said  lumber  fell 
and  injured  Charles  Dougherty,  plaintiff 
herein,  while  he  was  playing  on,  near,  at, 
or  around  same,  and  that  the  said  plaintiff 
was,  at  the  time  he  was  injured,  in  the  ex- 
ercise of  ordinary  care,  then  you  will  find 
your  verdict  in  favor  of  plaintiff."  This  in- 
struction the  court  modified  and  gave.  The 
modified  instruction  reads:  "The  court  in- 
structs the  jury  that  if  they  believe  and  find 
from  the  evidence,  that  said  St.  Louis  ave- 
nue was,  on  the  11th  day  of  February,  1909, 
an  open  public  highway,  that  the  defendants 
J.  P.  Riechers  and  Charles  P.  Riechers 
placed  the  pile  of  lumber  mentioned  in  the 
evidence  on  the  sidewalk  on  St.  Louis  ave- 
nue, near  Leffngwell  avenue,  prior  to  the 
11th  day  of  February,  1909,  or  owned  same 
and  allowed  it  to  be  done,  and  that  they 
allowed  it  to  remain  there  for  an  unreason- 
able length  of  time,  and  that  the  defendant 
city  of  St.  Ix>uis  knew  the  same  was  so 
placed  on  said  sidewalk,  or  might,  by  the 
exercise  of  reasonable  care  have  known 
through  its  officers  and  agents  that  same 
was  there,  and  that  the  defendants,  J.  P. 
Riechers  and  Charles  P.  Riechers  and  the 
city  of  St.  Louis,  knew  or  by  the  exercise 
of  reasonable  care  could  have  known,  the 
same  was  improperly  piled  and  unsafe  and 
dangerous  to  children  lawfully  playing  on 
or  around  same,  and  that  said  lumber  was 
carelessly,  negligently,  loosely,  and  im- 
properly piled  by  reason  of  not  being 
braced  with  proper  ties  or  crosspieces, 
|) laced  between  the  boards  constituting  said 
pile  of  lumber,  and  that  said  lumber  was 
unguarded,  and  that  while  said  lumber  was 
in  said  condition  on  said  sidewalk,  at  the 
place  mentioned  in  the  evidence,  on  or 
about  the  11th  day  of  February,  1909,  the 
front  tier  of  said  lumber  fell  and  injured 
Charles  Dougherty,  plaintiff  herein,  while 
he  was  playing  on,  near,  at,  or  around  same, 
and  that  the  said  plaintiff  was,  at  the  time 
he  was  injured,  in  the  exercise  of  ordinary 
care,  then  you  will  find  your  verdict  in 
favor  of  plaintiff." 

Some  pertinent  facts  should  be  first 
stated:  The  individual  defendants  were  the 
lessees  of  the  vacant  adjoining  lot,  and  had 
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it  fenced,  and  for  years  had  used  it  for  the 
purpose  of  storing  secondhand  lumber  and 
other  building  material.  On  St.  Louis  ave- 
nue the  space  between  the  board  fence  sur- 
rounding their  lot  and  the  curb  line  of  the 
street  was  something  like  20  feet,  the  out- 
side portion  having  a  sidewalk  upon  it.  The 
lumber  pile  was  on  the  inside  portion,  and 
not  on  the  sidewalk  portion.  The  evidence 
sharply  conflicts  as  to  whether  the  lumber 
was  safely  or  negligently  piled  up.  A  jury 
could  well  find  either  way  upon  this  ques- 
tion. Likew^ise  the  evidence  sharply  con- 
flicts as  to  how  long  this  particular  pile  of 
lumber  had  been  in  the  street  at  this  point. 
One  witness  for  defendants  says:  *'I  have 
known  Riechers  for  eight  years.  The  lum- 
ber had  been  there  five  or  six  days.  I  took 
more  interest  in  this  particular  case  be- 
cause I  knew  that  these  boys  would  get  hurt 
if  they  would  keep  on  playing  around  that 
lumber  pile."  Other  evidence  places  the 
time  much  shorter,  but  it  is  sufficient  for  us 
to  say  that  there  is  a  conflict  in  the  evi- 
dence, with  substantial  evidence  both  ways. 
The  theory  of  the  defense  is  largely  founded 
upon  the  testimony  of  Charles  P.  Riechers. 
This  is  short,  as  condensed  in  the  abstract, 
and  we  quote  both  sides  of  it,  thus: 

Direct  examination  by  Mr.  Muench: 
My  name  is  Charles  Riechers.  I  am  in 
the  general  construction  business  with  my 
father,  J.  P.  Riechers  &  Son.  Have  been 
about  twenty-five  years.  We  are  occupying 
the  lot  at  the  corner  of  Leffngwell  and  St. 
Louis  avenues  for  storing  old  building  ma- 
terial. The  lot  is  inclosed  by  a  fence.  Part 
of  the  sidewalk  is  paved  and  part  unpaved. 
From  the  fence  to  the  curb  is  about  25  feet 
and  6  inches.  I  have  heard  the  testimony 
with  reference  to  the  pile  of  lumber  which 
was  outside  of  the  fence,  on  the  St.  Louis 
avenue  side  of  the  lot.  That  lumber  was 
moved  from  the  southwest  corner  of  Grand 
and  Dodier  street.  We  were  wrecking  a 
building  there.  This  lumber  came  out  of 
that  building.  I  had  all  the  nails  drawn 
out  of  the  lumber,  perfectly  clean,  no  rub- 
bish sticking  to  ft,  lath  nails  nor  pieces  of 
lath  remaining,  or  anything  else.  It  was 
absolutely  clean.  It  was  white  pine  joists, 
2x6,  2x8,  2x10.  I  saw  the  lumber  as  it  was 
piled  and  after  it  was  piled.  Under  the 
bottom  of  the  pile  were  two  pieces  of  4x6, 
laid  on  an  incline  toward  the  fence,  by  hav- 
ing two  bricks  under  the  outer  edge  of  it, 
and  on  this  we  proceeded  to  pile  the  lumber 
about  5  feet  wide  up  against  the  fence. 
The  lumber  leaned  against  the  fence.  The 
front  of  the  pile  was  leaning  towards  the 
fence  northwardly  from  12  to  15  inches. 
That  was  brought  about  by  the  pile  being 
6  feet  at  the  bottom  and  from  3^  to  3f 
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feet  at  the  top.  It  was  against  the  fence 
all  the  way  up.  I  had  last  seen  this  pile 
of  lumber  before  the  accident,  about  2 
o'clock  in  the  afternoon.  It  certainly  looked 
good  and  safe  to  me. 

Q.  Why  was  it,  Mr.  Riechers,  that  this 
lumber  was  not  piled  in  the  yard?  (Ob- 
jected to  by  Mr.  Rosenthal.) 

Mr.  Muench:  The  purpose  of  this  ques- 
tion is  simply  to  show  that  at  that  particu- 
lar time  there  was  not  room  inside  the 
fence  to  store  those  boards,  and  for  that 
reason  they  were  placed  just  outside  the 
fence.  I  expect  to  follow  that  up  by  otlier 
evidence. 

.  The  court:  Well,  he  may  answer  that 
question  upon  the  statement  that  you  ex- 
pect to  follow  it  with  further  proof.  (To 
which  ruling  plaintiff  then  and  there  duly 
excepted.) 

A.  On  account  of  a  lot  of  material  ac- 
cumulating on  the  inside,  and  we  had  to  re- 
move this  stuff  from  Grand  and  Dodier  in 
order  to  make  room  for  other  old  material 
that  was  to  be  left  there,  to  be  reused  in 
the  construction  of  the  new  building.  Con- 
sequently by  not  having  room  on  the  inside 
of  this  fence,  we  piled  the  lumber  out 
against  the  outside  of  the  fence,  and  just 
as  quick  as  we  could  get  these  nails  and 
stuff  out  we  hauled  it  down,  and  then  after 
we  had  room  made  in  the  lot  we  were  go- 
ing to  proceed  to  move  that  stuff  in  the  lot. 
This  particular  pile  of  lumber  was  laid 
up  one  plank  on  top  of  the  other. 

Q.  About  how  long  would  it  have  taken 
one  man  to  remove  that  lumber  from  the 
outside  of  the  fence  to  the  inside?  (Ob- 
jected to  as  incompetent  and  immaterial, 
objection  overruled,  to  which  ruling  of  the 
court  the  plaintiff  then  and  there  duly  ex- 
cepted.)        ' 

A.  It  might  have  taken  a  day  and  one 
half.  At  2  o'clock  in  the  afternoon  of  the 
11th,  the  day  of  the  accident,  the  pile  was 
solid.  About  n  o'clock  that  night  I  went 
by  there  and  I  saw  some  joists  scattered, 
but  I  did  not  know  that  anything  had  hap- 
pened. I  just  thought  the  boys  had  been 
playing.  The  fence  is  7  feet  high  exactly, 
and  the  lumber  was  piled  within  6  inches  of 
the  top  of  it.  After  the  accident  happened 
the  braces  were  still  under  the  pile. 

Cross-examination  by  Mr.  Rosenthal: 
The  lumber  had  been  there  possibly  a  day. 
and  a  quarter.  I  am  not  positive  whether 
it  was  put  there  on  the  same  day  or  not,  but 
it  was  put  there  on  the  10th  or  11th,  which 
was  Wednesday  or  Thursday.  There  had 
been  some  lumber  out  there  about  six  or 
seven  days  before.  On  the  11th  of  February, 
1900,  I  had  timber  piled  on  the  Leffngwell 
side  of  this  property.    They  were  there  off 
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and  on  for  quite  a  number  of  years.  This 
lumber  was  piled  about  5  foot  wide  at 
the  bottom,  graduating  up  to  the  top  so 
that  it  was  narrower  on  the  top  than  it  was 
on  the  bottom.  There  were  different  sizes, 
2x6,  2x8,  2x10.  It  was  timber  of  different 
dimensions  and  we  did  not  pull  all  of  the 
2x8  together,  nor  the  2x6,  nor  the  2x10. 
We  piled  across,  one  on  top  of  the  other, 
straight  from  the  fence  out. 

Q.  Explain  how  the  lumber  was  piled  12 
or  15  inches  narrower  at  the  top  than  at 
the  bottom,  and  still  have  one  of  these 
planks  lay  right  on  top  of  the  other,  as  you 
indicated. 

A.  Well,  it  consisted  of  various  widths, 
2x6,  2x8,  2x10.  If  the  pile  had  consisted  of 
only  2x1 0's,  it  would  naturally  mean  that 
the  front  of  the  pile  would  have  remained 
straight,  and  we  would  have  got  as  many 
tiers  on  the  top  as  we  get  on  the  bottom; 
but  by  having  different  widths  we  incline 
those  piles  in  from  12  to  15  inches  by 
putting  2x8's,  2x6's,  and  2xl0's  together 
crossways. 

Q.  Well,  I  understood  you  to  say  you 
just  took  the  lumber  and  unloaded  it  with- 
out any  regard  to  the  size,  and  placed  it 
together  ? 

A.  WeU,  heoau89  the  pUe  was  going  to  he 
moved  to  the  inside  of  the  lot  in  a  few  days, 
Thafa  the  reason  it  w<is  piled  so  as  not  to 
keep  it  separate.  There  had  been  some  lum- 
ber piled  there  about  six  or' eight  days  be- 
fore. There  were  no  ties  or  crosspieces  or 
braces  between  the  planks  of  the  pile.  There 
wasn't  anything  to  warn  anybody  away 
from  the  pile  or  that  there,  was  any  danger. 
The  lumber  was  about  12^  feet  long.  The 
front  tier  was  practically  the  same  as  a 
pair  of  stairs,  leaning  towards  the  fence 
from  the  bottom  to  the  top,  12  or  15  inches. 
We  didn't  make  any  tiers.  The  back  was 
close  against  the  fence,  and  the  bottom  of 
the  pile  was  close  against  the  fence.  The 
fence  is  about  4  inches  out  of  plumb. 

Redirect  examination  by  Mr.  Muench: 
The  last  lumber  was  piled  there  on  the 
morning  of  the  10th,  or  before  10  o'clock  on 
the  morning  of  the  11th  of  February.  The 
2x1 0's  were  the  last  piled  on  the  pile. 
There  has  never  been  any  pavement  along 
the  west  side  of  that  fence  along  the  lot. 

We  have  underscored  all  the  evidence  up- 
on which  one  theory  of  the  given  instruction 
supra  was  predicated.  This  testimony  is 
flatly  contradicted  both  as  to  the  manner  in 
which  the  lumber  was  piled  up,  as  well  as 
to  the  length  of  time  it  had  been  there. 
This  sufficiently  outlines  the  additional  facts 
for  a  discussion  of  these  two  instructions. 

It  will  be  noticed  that  the  instruction 
given  by  the  court  precludes  th&  right  of  the 
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plaintiff  to  recover,  unless  the  jury  found 
that  the  pile  of  lumber  had  been  in  the 
street  "for  an  unreasonable  length  of  time." 
In  other  words,  the  instruction  seems  to  be 
predicated  on  the  idea  that  the  Riechers 
had  the  lawful  right  to  obstruct  this  street 
for  a  reasonable  length  of  time,  and  they 
and  the  city  only  became  liable  for  the  ob- 
struction after  it  had  remained  there  more 
than  a  reasonable  length  of  time.  Under 
the  facts  of  this  case  this  instruction  is 
vicious.  Under  certain  circumstances  abut- 
ting property  owners  have  the  right  to  rea- 
sonably obstruct  a  street  in  the  conduct  of 
their  business,  and  of  this  class  of  cases 
the  case  of  Gerdes  v.  Christopher  &  S. 
Architectural  Iron  k  Foundry  Co.  124  Mo. 
loc.  cit.  363,  25  S.  W.  557,  27  S.  W.  617 
et  seq.,  states  the  very  limit  of  the  rule. 
In  that  case  it  is  said:  "The  general  rule 
which  has  been  repeatedly  declared  by  this 
court  is  that  municipal  corporations  are 
bound  to  keep  their  streets  and  highways  in 
a  proper  state  of  repair  and  free  from  ob- 
structions so  that  they  will  be  reasonably 
safe  for  travel;  and  if,  having  notice  of  de- 
fects or  obstructions,  they  n^lect  to  repair 
or  remove  them,  they  will  be  liable  for  all 
injuries,  provided  that  he  who  received  the 
injury  was  himself  at  the  time  in  the  exer- 
cise of  due  care.  Smith  v.  St.  Joseph,  45 
Mo.  449;  Flynn  v.  Neosho,  114  Mo.  572,  21 
S.  W.  903,  and  cases  cited.  There  is  a  well- 
recognized  qualification  to  this  strict  rule 
which  is  declared  by  Judge  Dillon  in  this 
language:  'But  it  is  not  every  obstruction, 
irrespective  of  its  character  or  purpose, 
that  is  illegal,  even  although  not  sanc- 
tioned by  any  express  legislative  or  munici- 
pal authority.  On  the  contrary,  the  right  of 
the  public  to  the  free  and  unobstructed  use 
of  a  street  or  way  is  subject  to  reasonable 
and  necessary  limitations  and  restrictions. 
The  carriage  and  delivery  of  fuel,  grain, 
goods,  etc.,  are  legitimate  uses  of  a  street, 
and  may  result  in  a  temporary  obstruction 
to  the  right  of  public  transit. 
Temporary  obstructions  of  this  kind  are  not 
invasions  of  the  public  easement,  but  sim- 
ply incidents  to  or  Iimital!lons  of  it.  They 
can  be  justified  when,  and  only  so  long  as 
they  are,  reasonably  necessary.  There  need 
be  no  absolute  necessity;  it  suffices  that 
the  necebsity  is  a  reasonable  one.'  2  Dill. 
Mun.  Corp.  4th  ed.  §  730,  and  cases  cited: 
Stephens  v.  Macon,  83  Mo.  346;  Welsh  v. 
Wilson,  101  N.  Y.  256,  54  Am.  Rep.  698,  4 
N.  E.  633.  There  can  be  no  doubt,  under 
this  obviously  just  qualification,  that  the 
manufacturing  company  had  the  right  to 
make  reasonable  use  of  these  streets  for  the 
deposit  of  their  manufactured  goods,  for  the 
purpose  of  loading  and  unloading  them, 
though  not  directly  authorized  by  an  ordi- 
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nance  of  the  city.  But  it  had  no  right  to 
make  a  permanent  use  of  the  streets  for 
storing  its  property^  or  to  make  such  tem- 
porary use  as  would  unreasonably  inter- 
fere with  traveL  The  reasonableness  of  the 
use  should  be  measured  by  the  character  of 
the  articles  to  be  handled."  Other  cases  are 
cited  by  the  respondents,  but  this  case 
sufficiently  illustrates  the  doctrine  under 
which  they  attempt  to  sustain  this  instruc- 
tion. The  trouble  is  not  with  the  doctrine 
of  a  reasonable  temporary  use  of  streets  by 
abutting  property  owners,  but  in  the  case 
at  bar  the  facts  do  not  bring  the  use  within 
the  spirit  of  the  rule.  This  doctrine  of  a 
reasonable  temporary  obstruction  of  public 
streets  by  abutting  property  owners  has  its 
origin  in  the  law  of  necessity.  In  loading 
and  unloading  manufactured  articles  from 
a  factory,  a  reasonable  temporary  obstruc- 
tion of  the  public  street  may  be  necessary, 
but  such  obstruction  must  be  both  reason- 
able in  kind  and  temporary  in  character. 
Building  new  buildings  and  repairing  old 
ones  may  of  necessity  require  their  reason- 
able and  temporary-  obstruction  of  streets. 
And  it  might  be  added  that  the  reasonable- 
ness of  the  obstruction,  as  well  as  its  tem- 
porary character,  may  vary  with  the  facts 
of  each  case,  and  both  may  be  questions  for 
a  jury.  But  under  the  facts  in  this  case 
this  pile  of  lumber  was  an  unauthorized  ob- 
struction in  a  public  street,  and  neither  its 
reasonableness,  nor  its  character  as  to  being 
temporary  or  otherwise,  were  questions  for 
the  jury,  and  therein  this  instruction  was 
error. 

We  hare  set  out  this  evidence  at  length. 
It  shows:  (1)  That  Riechers  &  Son  used  the 
abutting  property  as  a  storage  place  for 
old  building  material;  (2)  that  their  stor- 
age room  was  full  to  overflowing,  and  for 
that  reason  they  used  a  public  street  as  a 
etorage  room;  and  (3)  that  they  proposed 
to  so  use  such  street  as  a  storage  room  for 
the  conduct  of  their  business  until  such 
time  as  the  congested  condition  within  their 
jrards  was  relieved.  This  testimony  does 
not  show  a  temporary  use  within  the  rule 
established  by  the  cases  upon  which  the  de- 
fendants rely.  Had  they  shown  that  the 
lumber  was  temporarily  thrown  in  the 
street  at  the  gateway  of  their  yard,  until 
each  time  as  it  could  be  carried  in  and  then 
etored,  we  might  have  a  different  question. 
If  a  merchant  receives  a  carload  of  plows, 
and  makes  a  reasonable  use  of  the  sidewalk 
until  such  time  as,  by  the  use  of  due  dili- 
gence (and  the  situation  demanded  the  use 
of  the  sidewalk),  he  could  have  them  taken 
awaj  and  placed  in  his  storage  room  or 
yard,  such  use  might  be  said  to  fall  within 
the  rule  stated  in  the  Gerdes  Case,  supra; 
biit»  if  such  merchant  deliberately  stored  his 
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carload  of  plows  upon  the  sidewalk  until 
such  time  as,  in  the  course  of  his  business, 
he  could  reduce  his  stock,  so  as  to  have 
room  to  store  them  upon  his  own  premises, 
such  case  would  not  fall  within  the  rule  of 
a  reasonable  temporary  use.  Whilst  such 
a  use  might  not  last  long,  yet  the  facts 
would  make  it  in  law  a  permanent  and 
unlawful  use.  The  case  at  bar  falls  within 
this  latter  class.  Under  defendants'  testi- 
mony this  lumber  was  being  stored  there 
until  such  time  as  they  could  use  sufTicient 
material  from  within  to  leave  a  place  for  its 
storage  at  this  later  date.  Such  an  obstruc- 
tion to  a  public  highway  is  neither  reason- 
able nor  temporary,  and  should  be  so  de- 
clared as  a  matter  of  law.  This  modified 
instruction  given  by  the  court  does  not  de- 
clare the  law  under  the  facts  of  this  case, 
and  for  this  error,  the  judgment  nisi  must 
be  reversed  and  the  cause  remanded. 

II.  Going  now  to  the  instruction  asked 
by  the  plaintiff,  supra,  it  must  be  said  that 
it,  too,  is  not  without  some  fault.  With  the 
view  we  have  expressed  in.paragrapu  1,  no- 
tice to  the  Riechers  was  not  required.  They 
were  the  autliors  of  an  unauthorized  ob- 
struction, and  an  obstruction  dangerous 
(under  plaintiff's  evidence)  to  children  who 
might  be  lawfully  using  the  street  whilst 
at  play.  But  the  city  of  St.  Louis  is  a  de- 
fendant, and  notice  to  it  was  essential  to 
its  liability.  In  this  instruction  is  the 
clause  **and  that  they  alloVed  it  to  remain 
there  for  about  three  days,"' and  it  may  be 
that  thiri  would  make  the  instruction  mis- 
leading. It  might  be  construed  that  the 
court  was  saying  that  "about  three  days" 
was  in  law  the  reasonable  notice  to  which 
the  city  was  entitled  before  liability  would 
attach.  The  clause  is  awkardly  used,  and 
in  redrafting  it  can  be  left  out  or  clianged 
as  herein  suggested.  Otherwise  this  instruc- 
tion properly  declai'es  the  law. 

III.  Instruction  No.  5  for  the  defendants 
is  erroneous  for  the  same  reasons  given  in 
our  paragraph  I,  and  perhaps  for  others. 
In  fact,  there  are  numerous  errors  through- 
out the  long  list  of  instructions,  but  they 
mostly  arise  from  the  erroneous  view  taken 
by  the  trial  court,  as  disclosed  in  our  para- 
graph I,  and  for  that  reason  need  not  be 
noticed  in  detail.  The  plaintiff's  evidence 
is  such  as  to  justify  the  submission  of  his 
case  both  as  to  the  city  and  the  two  in- 
dividual defendants,  and  under  proper  in- 
structions the  jury  may  take  a  different 
view  of  the  matter. 

Let  the  judgment  be  reversed  and  the 
cause  remanded,  to  be  tried  according  to  ths 
views  herein  expressed. 

All  conear. 
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GEORGE   W.   GARLAND,  Admr.,   etc.,   of 
Frank  W.  Garland,  Deceased. 

V. 

BOSTON  &  MAINE  RAILROAD. 

(76   N.  H.   556,  86   Atl.   141.) 

Carriers  —  trespasser  on  engine  —  col- 
lision —  liability  for  injury. 

One  riding  on  the  engine  of  a  train  under 
circumstances  such  that  his  presence  there 
could  not  reasonably  be  anticipated  by  the 
employees  or  officers  of  the  road  other 
than  those  in  charge  of  the  engine  cannot 
hold  the  railroad  company  liable  for  in- 
juries received  through  a  head-on  collision 
due  to  unintentional  acts  of  those  in  charge 
of  another  train,  aUhough  permitting  the 
collision  may  have  been  negligent  towards 
passengers  on  the  train  on  which  he  was 
riding,  since  they  owed  him  no  duty,  and 
therefore  were  not  negligent  toward  him. 

(February  4,  1913.) 


TRANSFER  by  the  Superior  Court  for 
Strafford  County  for  tlie  opinion  of  the 
Supreme  Court  upon  exception  by  plain- 
tiff after  the  granting  of  defendant's  mo- 
tion for  nonsuit  in  an  action  to  recover 
damages  for  the  alleged  negligent  killing 
of   plaintiff^s   intestate.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  E.  Tebbetts  and 
Mathews  &  Stevens  for  plaintiff. 

Messrs.  Robert  Doe,  Leslie  P.  Snow, 
and  Kivel  &  Hughes,  for  defendant: 

Plaintiff  cannot  recover,  since  defendant 
owed  him  no  duty  and  was  not  negligent 
toward  him. 

Haltlwanger  ▼.  Columbia,  N.  &  L.  R.  Co. 
64  S.  C.  7,  41  S.  E.  810;  Elkins  ▼.  South 
Carolina  &  G.  R.  Co.  64  S.  C.  553,  43  S.  E. 
10;  Bums  ▼.  Southern  R.  Co.  63  S.  O.  46, 
40  S.  E.  1018;  Roegel  ▼.  Missouri  P. 
R.  Co.  181  Mo.  379,  80  S.  W.  905; 
Feebaclc  v.  Missouri  P.  R.  Co.  167  Mo.  206, 
66  S.  W.  965;  Patton  v.  East  Tennessee,  V. 
&  G.  R.  Co.  89  Tenn.  370,  12  L.RA.  184, 


Note,  —  May  one  recover  for  injuries 
which  would  have  been  avoided  hy 
performance  of  defendant's  duty 
toward  another. 

As  was  stated  in  Garland  v.  Boston  & 
M.  R.  Co.,  the  authorities  in  this  country 
are  substantially  unanimous  to  the  effect 
that  in  actions  ior  failure  to  use  ordinary 
care  a  duty  tpward  the  complaining  party 
must  be  shown  to  exist.  Tliat  the  reason 
for  the  imposition  of  the  duty  has  been 
found  in  the  relation  of  the  parties,  and 
while  the  detailed  process  of  reasoning  by 
which  the  conclusion  is  reached  is  not  fre- 
quently stated,  an  examination  of  the  cases 
generally  shows  that  this  is  the  test  which 
has  been  applied.  To  permit  one  to  re- 
cover because  of  a  duty  owed  to  another 
would  set  at  naught  this  elementary  rule 
which  is  the  basis  of  liability  in  all  neg- 
ligent actions.  The  rule  is  one  that  under- 
lies nearly  all  questions  of  negligence,  and 
is  reflected  in  the  numberless  questions  that 
come  before  the  court  as  to  the  duty  owed 
by  one  party  to  the  other. 

Two  cases,  Pickett  v.  Wilmington  &  W. 
R.  Co.  117  N.  C.  616,  30  L.R.A.  2i^7,  53  Am. 
St.  Rep.  611,  25  S.  E.  204,  and  Carney  v. 
Concord  Street  R.  Co.  72  N.  H.  .?«4,  57 
Atl.  218,  seem  to  have  rendered  decisions 
in  conflict  with  the  general  rule.  These 
cases  have  been  sufficiently  explained  in 
the  principal  case,  by  showing  that  the  de- 
cision in  the  Pickett  Case  depends  upon 
a  rule  peculiar  to  that  jurisdiction,  and  in 
the  Carney  Case  by  showing  that  so  as  far 
as  it  is  in  conflict  with  the  creneral  rule  it 
has,  in  effect,  been  overruled  by  later  cases 
in  the  same  jurisdiction.  See  also  eomment 
on  the  Pickett  Case  in  note  in  55  L.R.A. 
420. 

As  was  said  in  Akers  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  58  Minn.  540,  60  N.  W. 
46  L.R.A.(N.S.) 


669,  in  holding  that  the  statutory  duty  to 
block  frogs  in  railroad  yards  was  not  a 
duty  due  to  a  mere  trespasser:  "Actionable 
negligence  is  the  failure*  to  discharge  a  legal 
duty  to  the  person  injured.  If  there  is  no 
duty,  there  is  no  negligence.  Even  if  a 
defendant  owes  a  duty  to  someone  else, 
but  does  not  owe  it  to  the  person  injured, 
no  action  will  lie.  The  duty  must  be  due 
to  the  person  injured.  These  principles  are 
elementary,  and  are  equally  applicable 
whether  the  duty  is  imposed  by  positive 
statute  or  is  founded  on  general  common- 
law  principles.  And  the  principle  is  the 
same  whether  the  statute  expressly  declares 
that  a  person  shall  be  liable  for  any  damage 
sustained  by  reason  of  its  breach,  or  mere- 
ly imposes  the  duty,  with  a  penalty  for  its 
nonperformance.  A  violation  of  a  statu- 
tory duty  can  be  made  the  foundation  of 
an  action  only  by  a  person  belonging  to  the 
class  intended  to  be  protected  by  such  regUT 
lation,  and  all  statutes  requiring  the  owner 
or  occupant  of  premises  to  adopt  certain 
precautions  to  render  them  safe  are  de- 
signed for  the  protection,  not  of  the  wrong- 
doers or  trespassers,  but  of  those  who  are 
riplitfullv  upon  them.  Hence  it  is  held 
univeraaily,  except  perhaps  in  Tennessee, 
that  in  case  of  noncompliance  with  such  a 
statute  the  injured  person,  in  order  to  re- 
cover, must  have  been  rightfully  in  the 
place,  and  free  from  contributory  negligence. 
Such  statutes  were  never  designed  to  abro- 
gate the  ordinary  rules  that,  to  recover, 
the  neglected  duty  must  have  been  due  to 
the  partv  injured,  and  that  he  himself 
must  have  been  free  from  contributory 
negligence." 

And  in  Feeback  v.  Missouri  P.  R.  Co.  167 
Mo.  206,  66  S.  W.  965,  an  action  to  recover 
damages  for  death  of  a  trespasser  on  a 
freight  train  who  was  killed  in  a  wreck 
caused  by  a  collision^  in  holding  that  there 
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15  Sw  W.  919;  Illinois  C.  R.  Co.  y.  Mea- 
eham,  91  Tenn.  428,  19  S.  W.  232,  6  Am. 
Neg.  Cas.  460;  Brown  v.  Louiaville  &  N. 
EL  Co.  97  Ky.  228,  30  S.  W.  639;  Clampit  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.  84  Iowa,  71, 
SO  N.  W.  673;  Earl  y.  Chicago,  R.  I.  &  P. 
R.  Co.  109  Iowa,  14,  77  Am.  St.  Rep.  516, 
79  N.  W.  381,  6  Am.  Neg.  Rep.  274;  Thomp. 
Neg.  1901  ed.  §3;  Frost  v.  Eastern  R.  Co. 
64  N.  H.  220,  10  Am.  St.  Rep.  396,  9  Atl. 
790;  McGill  ▼.  Maine  &  N.  H.  Granite  Co. 
70  N.  H.  125,  85  Am.  St.  Rep.  618,  46  Atl. 
684;  Hughes  v.  Boston  &  M.  R.  Co.  71  N.H. 
279,  93  Am.  St.  Rep.  518,  51  Atl.  1070; 
HiU  V.  Concord  &  M.  R.  Co.  67  N.  H.  449,  32 
Atl.  766;  Casista  y.  Boston  &  M.  R.  Co.  69 
N.  H.  649,  45  Atl.  712;  Batchelder  y.  Bos- 
ton &  M.  R.  Co.  72  N.  H.  528,  57  Atl.  926; 
Burrill  y.  Alexander,  75  N.  H.  554,  78  Atl. 
618;  Chickering  y.  Thompson,  76  N.  H. 
311,  82  Atl.  839;  Leayitt  v.  Mudge  Shoe  Co. 
69  X.  H.  597,  45  Atl.  558;  Dayis  y.  Bos- 
ton &  M.  R.  Co.  70  N.  H.  519,  49  Atl.  108. 


Peaslee,  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiff's  decedent.  Garland,  was 
killed  in  a  head-on  collision  between  two 
trains  owned  and  operated  by  the  defend- 
ant. Garland  was  riding  in  the  engine  cab 
on  the  up  train,  and  his  presence  was  not 
known  to  the  defendant's  seryants,  other 
than  the  enginemen  on  that  train.  There 
was  no  claim  that  these  men  were  negli- 
gent; the  charge  being  that  the  collision 
was  caused  by  the  fault  of  the  men  operat- 
ing the  down  train,  or  of  those  ordering 
the  movement  of  trains.  It  was  admitted 
that  Garland  was  a  trespasser,  and  that 
there  was  no  reason  to  anticipate  his  pres- 
ence in  the  cab.  There  is  no  serious  dis- 
pute as  to  the  sufficiency  of  the  evidence, 
and  the  substantial  question  in  the  case  is 
one  of  law. 

May  one  recover  for  an  injury  inflicted 
upon  him  through  the  defendant's  failure 
to  use  reasonable  care  toward  a  third  per- 
son?   It  is  urged  that  such  liability  ought 


could  be  no  recovery,  the  court  said:  "How 
can  it  be  said,  therefore,  that  the  careless 
engineer  of  the  south -bound  train  neglected 
any  duty  he  owed  to  this  man  when  he  had 
no  knowledge  of,  or  reason  to  apprehend, 
his  presence?  It  is  argued  by  the  learned 
counsel  that  the  engineer  knew  that  those 
trains  habitually  carried  passengers,  and 
therefore  he  ought  to  have  apprehended  that 
passengers  were  on  this  train,  and  his  con- 
duct was  a  reckless  disregard  of  his  duty 
in  that  respect.  But  disregard  of  a  duty 
owing  to  passengers  gives  no  cause  of  action 
to  one  wno  was  not  a  passenger.  .  .  . 
However  careless  the  conduct  of  the  engi- 
neer of  the  south-bound  train  may  be  consid- 
ered, it  cannot  be  adjudged  to  have  b^en  a 
Tiolation  of  any  duty  the  defendant  owed 
the  plaintiff's  husband,  and  therefore  it  was 
not  negligence  for  which  the  defendant  is 
'liable  in  this  suit." 

And  -also  in  Dalton  v.  Louisville  A  N.  R. 
Co.  22  Ky.  L.  Rep.  97,  56  S.  W.  657,  an 
action  to  recover  for  the  death  in  collision 
of  one  who  was  on  a  freight  train  by  mere 
sufferance  of  the  defendant's  servants,  it 
was  contended  that  notwithstanding  he  was 
on  the  train  by  sufferance  only,  he  might 
recover  because  of  the  gross  negligence  of 
the  company's  servants  in  allowing  the  two 
trains  to  collide;  but  it  was  held  that  the 
company  owed  no  duty  to  carry  him  safely, 
as  he  took  the  risk  of  the  journey  when  he 
rode  upon  the  freight  train  in  this  way; 
that  the  only  obligation  the  company  owed 
to  him  was  not  to  injure  him  after  knowl- 
edge of  his  danger. 

In  Talkington  v.  Washington  Veneer  Co. 
61  Wash.  137,  44  L.R.A.(N.S.)  1061,  112 
Pac.  261,  it  appeared  that  a  boy  who  had 
been  doing  gymnastic  stunts  on  a  shaft 
was  injured  upon  the  starting  up  of  the 
shaft,  and  it  was  held  that,  though  the 
shaft  was  not  protected,  inasmuch  as  the 
46  L.R.A.{N.S.) 


injury  did  not  occur  during  a  performance 
of  any  duties,  the  defendant  was  not  liable 
because  of  a  violation  of  the  statute  in  fail- 
ing to  provide  proper  protection,  the  court 
stating  that  such  statute  was  only  for  the 
protection  of  employees  while  in  the  per- 
formance ot  duties.  But  the  writer  of 
the  opinion  stated  that,  speaking  for  him- 
self only,  he  thought  that  if  at  times,  as  the 
evidence  of  one  witness  indicated,  employees, 
while  in  the  performance  of  their  duties, 
might  come  in  contact  with  the  shaft,  it 
was  the  employer's  duty  to  safeguard  it, 
and  that  had  the  employer  not  been  negli- 
gent in  failing  to  discharge  this  duty,  the 
accident  could  not  have  occurred,  and  the 
injured  party  or  minor  employee  of  tender 
years,  who  should  have  been  instructed, 
warned,  and  protected  against  such  dampers, 
would  not  have  been  injured.  As  this  is 
a  mere  obiter  statement  in  expressing  his 
dissent  to  the  majority  court,  it  is  of  prac- 
tically no  value  as  a  precedent. 

As  intimated  in  the  opinion  in  Gabland 
y.  Boston  &  M.  R.  Co.,  while  one  person 
cannot  recover  because  of  a  breach  of  duty 
owed  to  another,  the  fact  that  a  duty  is 
owed  to  one  class  of  persons  may  be  an 
argument  or  reason  for  the  extension  of  a 
similar  duty  to  another  class  of  persons, 
who  would  perhaps  not  otherwise  be  so  en- 
titled. For  example,  the  fact  that  a  rail- 
road company  owes  a  duty  to  its  passengert* 
to  keep  a  lookout  for  objects  on  the  track 
that  may  endanger  the  safety  of  the  train 
inay  serve  in  a  measure  to  mitigate  the 
hardship  upon  that  railroad  company  of 
holding  that  it  owes  a  similar  duty  to  per- 
sons on  the  track.  That,  however,  is  not 
equivalent  to  a  holding  that  such  a  person 
may  recover  because  of  a  breach  of  duty 
that  was  owed  not  to  him,  but  to  the  pas- 
sengers. J.  H.  B. 
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to  exist,  because  the  rule  imposes  on  the 
defendant  no  added  burden  of  conduct,  be- 
cause he  is  admitted  to  be  in  the  wrong, 
and  when  acting  wrongfully  he  should  be 
held  responsible  for  all  the  consequences 
of  such  conduct. 

The  law  governing  actions  for  negligence 
has  for  its  foundation  the  rule  of  reasonable 
conduct.  However  much  this  rule  has 
been  infringed  upon  in  certain  lines  of  de- 
cisions as  to  the  law  of  master  and  serv- 
ant, it  has  been  adhered  to  and  applied  as 
to  other  relations.  ,  The  underlying  reason 
for  decisions  that  liability  did  not  exist  has 
not  always  been  stated.  The  usual  formula 
is  that  under  these  circumstances,  or  as  to 
this  plaintiff,  the  defendant  owed  no  duty. 
But  this  dogmatic  statement  gives  no  an- 
swer to  the  arguments  now  advanced  on  be- 
half of  the  plaintiff. 

The  conclusion  that  there  was  no  duty 
must  be  preceded  by  one  that  there  was  no 
unreasonable  act  or  omission.  Unless  it 
has  this  foundation,  it  has  no  place  in  the 
law  of  negligence.  The  general  rule  is 
more  fully  stated  as  due  care  under  all  the 
circumstances  of  the  particular  case.  That 
is,  the  standard  is  a  relative  one.  It  is  not 
a  fixed  measure  for  action  or  inaction,  ap- 
plicable independent  of  the  surrounding 
facts  of  time,  place,  and  the  like.  "Noth- 
ing would  follow  from  the  act  except  for 
the  environment.  All  acts,  apart  from  their 
surrounding  circumstances,  are  indifferent 
to  the  law."    Holmes,  Com.  L.  54. 

The  rule  of  reasonable  care  necessarily 
includes  two  persons,  or  one  person  and 
some  right  or  property  of  another.  It 
has  to  do  with  one's  acts  in  reference  to  the 
person,  property,  or  rights  of  another.  It 
is  a  rule  of  relation.  If  there  be  no  rela- 
tion, there  is  nothing  upon  which  the  rule 
can  operate.  The  rule  of  reasonable  care, 
under  the  circumstances,  could  not  limit  the 
conduct  of  Robinson  Crusoe  as  he  was  first 
situated;  but  as  soon  as  he  saw  the  tracks 
in  the  sand  the  rule  began  to  have  vitality. 
He  then  had  notice  that  there  might  be 
other  persons  on  the  island;  and  this  knowl- 
edge of  their  presence  made  it  his  duty  as 
a  reasonable  man  to  use  reasonable  care  to 
the  end  that  no  act  of  his  should  injure 
them. 

Unless  and  until  one  is  brought  into  re- 
lation with  other  men  or  property  or  rights, 
he  has  no  obligation  to  act  with  reference 
to  them;  and  this  is  true  whether  the  obli- 
gation be  called  legal,  moral,  or  reasonable. 
"Most  of  the  rights  of  property,  as  well  as 
of  person,  in  the  social  state,  are  not  abso- 
lute, but  relative."  Losee  v.  Buchanan,  51 
N.  Y.  476,  485,  10  Am.  Rep.  623;  Brown 
v.  Collins,  53  N.  H.  442,  448,  16  Am.  Rep. 
372.  The  relation  may  be  to  a  single  per- 
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son,  as  where  two  travelers  meet  unex- 
pectedly in  the  desert;  it  may  be  to  a  class; 
or  it  may  be  to  the  public  generally. 

It  has  usually  been  held  that  facts  which 
create  a  relation,  and  therefore  a  duty,  as 
to  one,  do  not  establish  the  same  obligation 
to  all  mankind.  To  be  within  the  right  cre- 
ated, the  complaining  party  must  show  facts 
which  make  the  reason  for  claiming  a  rela- 
tion applicable  to  him.  The  proposed  rule 
is  an  abandonment  of  this  idea,  and  seeks 
to  make  the  obligation  to  use  care,  which 
springs  from  the  relationship,  a  duty  owed 
to  everybody  who,  by  chance,  comes  within 
range  of  the  influence  of  the  act  complained 
of.  The  argument  is  that,  since  the  act  is 
one  the  defendant  should  have  refrained 
from  doing,  it  is  just  that  he  be  responsi- 
ble for  all  its  consequences.  But  this  is  a 
partial  view  of  the  situation  only.  The  act 
is  not  wrongful  in  Itself.  Its  wrongful- 
ness is  found  in  its  probable  effect  upon 
others  who  are  in  some  relation  to  the  actor. 
Remove  these  related  parties  from  the  sit- 
uation, and  the  act  is  entirely  lawful.  As 
to  unrelated  parties,  the  happening  is  a 
pure  accident. 

When  it  is  said  that  one  has  been  guilty 
of  the  negligence  denounced  by  the  law,  a 
fault  in  personal  morality  is  not  necessarily 
implied.  The  standard  by  which  he  is 
judged  is  not  internal,  but  external.  An 
outward  criterion  for  legal  culpability  has 
been  set  up.  Moral  consideration  un- 
doubtedly entered  into  the  establishment  of 
the  legal  standard,  but  they  form  no  part 
of  the  test  to  be  applied.  "If  the  external 
phenomena,  the  manifest  acts  and  omis- 
sions, are  such  as  it  requires,  it  is  wholly 
indifferent  to  the  internal  phenomena  of 
conscience."  Holmes,  Com.  ll  110;  Jewell 
V.  Colby,  66  N.  H.  399,  24  Atl.  902.  The 
defendant's  liability  being  equally  great 
whether  he  is  or  is  not  morally  at  fault, 
the  argument  that  his  liability  should  be 
enlarged,  because  he  has  been  guilty  of  a 
moral  wrong,  has  no  application. 

The  ordinary  act  of  negligence  has  in 
it  no  element  of  moral  turpitude.  There 
need  be  no  purpose  to  commit  a  wrong  as 
to  anyone,  nor  a  conscious  remissness  in 
legal  duty.  When  such  a  purpose  or  con- 
sciousness exists,  there  is  an  added  reason 
for  holding  the  wrongdoer  responsible  for 
all  the  consequences  of  his  act.  It  is  tliis 
idea  which  is  at  the  foundation  of  the  law 
in  many  jurisdictions,  imposing  liability  in 
a  case  like  this  when  the  fault  was  wanton 
or  wilful,  or  what  is  sometimes  called 
"grossly  negligent." 

If,  in  the  case  of  purely  unintentional 
injuries,  the  relation  is  not  necessary  to 
tlie  existence  of  the  duty, — if  the  duty  ex- 
ists as  to  all  men,  because  a  relation  makes 
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it  reasonable  to  impose  it'  as  to  one  man, — 
it  follows  that  the  law  as  to  duty  to  tres- 
passers has  been  wrongly  stated.  Hobbs  v. 
George  W.  Blanchard  &  Sons  Co.  75  N.  H. 
73,  18  L.R.A.(N.S.)  93,  70  Atl.  1082.  The 
same  thing  is  true  of  the  law  as  to  stat- 
utory signals  (Blatchelder  v.  Boston  &  M. 
R.  Co.  72  N.  H.  528,  57  Atl.  926)  and  other 
safeguards.  Hill  v.  Concord  &  M.  R.  Co.  67 
N.  H.  449,  32  Atl.  766;  Casista  v.  Boston 
k  M.  R.  Co.  69  N.  H,  649,  45  Atl.  712; 
Flint  V.  Boston  &  M.  R.  Co.  73  N.  H.  141,  59 
Atl.  938.  ''It  must  appear,  to  render  the 
defendants  liable,  that  the  action  or  omis- 
sion to  act,  of  which  complaint  is  made, 
constituted  a  breach  of  a  duty  ow^ed  the 
plaintiff  by  the  defendants."  McGill  v. 
Maine  &  N.  H.  Granite  Co.  70  N.  H.  125, 
127,  85  Am.  St.  Rep.  618,  46  Atl.  684; 
Hughes  V.  Boston  &  M.  R.  Co.  71  N.  H.  279, 
93  Am.  St.  Rep.  518,  51  Atl.  1070. 

This  heretofore  recognized  rule  of  law  or 
of  conduct  was  adopted,  and  has  been  main- 
tained and  approved,  because  of  its  inherent 
reasonableness.  Undoubtedly,  some  reason 
can  be  advanced  why  the  liability  should  be 
more  extensive.  But  this  is  true  of  nearly 
all  rules  by  which  Jiuman  conduct  and  re- 
sponsibility are  governed.  A  rule  is  not 
unreasonable  because  some  men' would  not 
naturally  act  according  to  its  admonition; 
nor  is  one  shown  to  be  reasonable  because 
a  small  portion  of  the  people  believe  it  to 
be  so. 

The  authorities  in  this  country  are  sub- 
stantially unanimous  to  the  effect  that,  in 
actions  for  failure  to  use  ordinary  care,  a 
duty   toward   the   complaining   party   must 
be  shown  to  exist.     The  reason  for  the  im- 
position of  the  duty  has  been  found  in  the 
relation  of  the  parties.    While  the  detailed 
process  of  reasoning  by  which   the  conclu- 
sion is  reached  is  not  frequently  stated,  an 
examination   of   the   cases   generally   shows 
that  this  is  the  test  which  ha^  been  applied. 
If  there  is  no  relationship,  there  is  no  duty. 
But    in   this  case   reliance   is   placed   upon 
Carney  v.  Concord  Street  R.  Co.  72  N.  H. 
364,  57  Atl.  218,  to  show  that  the  rule  is 
otherwise.     It   is  there  said  that  fault  as 
to  a  trespasser  may  be  predicated  upon   a 
failure  to  keep  a  lookout  for  persons  right- 
fully upon   the  track.     The  case  cited  and 
relied  upon  in  that  opinion  (Pickett  v.  Wil- 
mington  &   W.   R.   Co.  117  N.   C.   616,   30 
L.R.A.  2i57.  53  Am.  St.  Rep.  611,  23  S.  E. 
264 )  deppnds  upon  the  rule,  pecul  iar  to  that 
jurisdiction    f Smith  v.  Norfolk  &  S.  R.  Co. 
114  N.  C.  728,  25  L.Rj\.  287,  19  S.  E.  863, 
923),  that  as  to  everj^body   it  is  the  duty 
of  a   railroad   to  keep  a  lookout  ahead   of 
its  moving  trains.     This  is  an  application 
(though  in  modified  form  and  to  one  situ- 
ation only),  of  the  rule  laid  down  in  many^ 
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ancient  English  authorities,  that  the  actor 
is  liable  for  all  the  consequences  of  his 
act.  The  rule  had  been  largely  abandoned 
in  England,  but  was  revised  as  to  certain  so- 
called  dangerous  agencies  by  the  decision 
in  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265, 
12  Jur.  N.  S.  603,  14  Week.  Rep.  799,  L.  R. 
3  H.  L.  330,  37  L.  J.  Exch.  N.  S.  161,  19 
L.  T.  N.  S.  220,  1  Eng.  Rul.  Cas.  235,  6 
Mor.  Min.  Rep.  129.  The  whole  theory  is 
contrary  to  the  general  trend  of  Ameri- 
can authority,  and  has  been  repudiated  in 
this  state  because  it  "pays  no  heed  to  the 
essential  elements  of  actual  fault."  Brown 
v.  Collins,  53  N.  H.  442,  448,  16  Am.  Rep. 
372;  Moore  v.  Berlin  Mills  Co.  74  N.  H.*305, 
307,  11  L.R.A.(N.S.)  284,  124  Am.  St.  Rep. 
968,  67  Atl.  578,  13  Ann.  Cas.  217. 

That  the  rule   in  the  Pickett  Case   does 
not  go  beyond  this  is  made  evident  in  the 
later  decisions  in  the  same  jurisdiction.    In 
Peterson  v.  South  &  W.  R.  Co.  143  N.  C, 
260,  8  L.R.A.(N.S.)   1240,  118  Am.  St.  Rep. 
799,  55  S.  E.  618,  the  right  of  a  mere  li- 
censee on  a  train  to  recover  for  failure  to 
start  the  train  with  the  car^due  to  passen- 
gers thereon  is  denied,  because  the  duty  was 
not  owed   to  the  licensee.     In   the  Pickett 
Case  the  fact  there  was  a  duty  to  look  out 
for  some  people  was  urged  as  one  reason 
why  the  duty  should  exist  as  to  all.     Be- 
cause of  this,  of  the  great  danger  incident 
to  the  movement  of  trains,  it  was  held  that 
the  duty  to  look  is  owed  to  all  who  chance 
to   be    in   a   position   to   be    injured,   when 
there  is  a  failure  to  look.     This  being  set- 
tled, the  rest  follows  as  a  matter  of  course. 
Pickett  recovered  not  because  of  a  breach 
of  the  duty  to  look  out  for  others,  but  be- 
cause the  duty  was  owed  to  his  decedent. 
Peterson  failed  to  recover  because,  although 
there   was  a  breach  of  the  duty  owed  to 
others,  the  duty  did  not  extend  to  him,  even 
when  he  was  in  a  place  to  be  injured  ex- 
actly as  one  to  whom  the  duty  was  o\yed 
might   have   been.     See   also   Arrowood   v. 
South  Carolina  &  G.  Extension  R.  Co.  120 
N.  C.   629,   36   S.  E.   151;    Jeffries  v.   Sea- 
board Air  Line  R.  Co.   129  N.   C.  236,   39 
S.  E.  836;   Sawyer  v.  Roanoke  R.  &  Lum- 
ber Co.  145  N.  C.  24,  22  L.R.A.(N.S.)   200, 
58  S.  E.  598;  Snipes  v.  Camp  Mfg.  Co.  152 
N.   C.   42,   67   S.   E.   27;    Edge  v.   Atlantic 
Coast  Line  R.  Co.  153  N.  C.  212,  69  S.  E.  74. 
The  reasoning  in  the  Carney  Case  is  not 
along  the  line  of  the  Pickett  Case,  but  is 
directly  in  favor  of  the  plaintiff's  conten- 
tion in  the  case  at  bar.     If  all  that  was 
said   in  the  Carney  Case  were  sound  law, 
it  would  follow  that  this  plaintiff  was  en- 
titled to  go  to  the  jury.     The  opinion  in- 
volves  a  general   principle   in   the   law   of 
negligence.     It  adopts  the  theory  that  neg- 
lect  of   duty    is   sufficient   cause   for   eom- 
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plaint,  without  considering  who  the  com- 
plaining party  is,  or  to  whom  the  duty 
was  primarily  owed. 

In  Hobbs  ▼.  George  W.  Blanchard  &  Sons 
Ck).  76  N.  H.  73,  78,  18  L.R.A.(N.S.)  939, 
70  Atl.  1082,  it  is  erroneously  stated  that 
the  Carney  Case  is  not  an  authority  when 
the  complaint  is  merely  as  to  the  condition 
of  premises.  But  the  theory  upon  which 
the  Carney  Case  was  decided  is  equally  ap- 
plicable in  either  class  of  cases.  If,  in  the 
one  case,  it  is  enough  to  put  the  defendant 
in  the  wrong  to  show  that  his  neglect  of 
his  duty  to  somebody  had  a  part  in  caus- 
ing injury  to  another,  it  must  be  equally 
so  in  all  cases.  The  fundamental  idea  be- 
ing that  since  he  has  failed  to  act  as  the 
law  requires  of  him  he  is  responsible  for 
all  the  results  flowing  from  his  act,  it  can 
make  no  difference  in  principle  whether 
that  failure  consists  in  carelessly  obstruct- 
ing a  way  by  a  fallen  tree  or  by  a  moving 
train. 

It  is  apparent  that  the  rule  in  the  Carney 
Case  was  a  wide  departure  from  the  princi- 
pies  theretoford  announced  in  this  jurisdic- 
tion, and  generally  recognized  elsewhere. 
The  point  is  treated  but  briefly  in  the  opin- 
ion, and  nothing  is  said  of  the  conflict  there- 
by engendered.  The  later  cases  have  been 
disposed  of  as  though  the  rule  theretofore 
applied  was  the  law.  Acts  are  or  are  not 
negligent,  as  to  a  person  who  is  injured, 
according  to  whether  he  does  or  does  not 
establish  the  relation  between  himself  and 
the  defendant  because  of  which  the  duty 
arises  or  is  imposed.  Chickering  y.  Thomp- 
son, 76  N.  H.  311,  82  Atl.  839;  Lydston  v. 
Rockingham  County  Light  &  P.  Co.  75 
N.  H.  23,  70  Atl.  385,  21  Ann.  Cas.  1236; 
Brown  v.  Boston  &  M.  R.  Co.  73  N.  H.  668, 
64  Atl.  194;  Flint  y.  Boston  &  M.  R.  Co. 
73  N.  H.  141,  69  Atl.  938.  So  far  as  the 
Carney  Case  is  in  conflict  with  this  prin- 
ciple, it  has  in  effect  been  overruled  by 
these  cases. 

The  case  of  McDonald  v.  Snelling,  14 
Allen,  290,  92  Am.  Dec.  741,  which  is  also 
relied  upon  by  the  plaintiff,  does  not  con- 
flict with  the  view  here  expressed.  It 
states  the  general  rule  as  commonly  applied. 
The  defendant  is  responsible  for  all  the  con- 
sequences of  his  act  to  those  whom  he  ought 
reasonably  to  have  foreseen  might  be  in- 
jured thereby.  He  is  not  liable  to  those 
who  reasonable  men  would  not  have  antici- 
pated might  be  injured. 

The  rule  of  reasonable  conduct  is  con- 
stantly invoked  to  ^x  responsibility  upon 
defendants.  Nonliability  should  be  settled 
by  the  same  test.  The  plaintiff  must  be 
in  a  position  to  say  to  the  defendant:  "You 
did  not  act  as  you  should  have  acted  to- 
wards me;  you  knew,  or  ought  to  have 
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known,  it  was  likely  that  I  would  be  in  a 
position  to  be  injuriously  affected  by  your 
carelessness."  No  such  situation  appeared 
in  this  case.  So  far  as  the  actors  upon 
whom  fault  is  here  charged  are  concerned, 
Garland's  presence  was  unknown,  and  not 
to  be  anticipated.  They  were  not  required 
to  foresee  his  chance  or  casual  trespass 
upon  the  engine  of  the  up  train.  Shea  v. 
Concord  k  M.  R.  Co.  69  N.  H.  361,  41  AtL 
774;  Myers  v.  Boston  &  M.  R.  Co.  72  N.H. 
176,  65  Atl.  892,  16  Am.  Neg.  Rep.  119. 
Exception  overruled.    All  concurred. 
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alias  "Big  Bill,"  Appt. 

(207  N.  Y.  396,  101  N.  E.  170.) 

£>videiice  —  weight  —  Inability  of  wit- 
ness to  identify  accnsed. 

1.  The  inability  of  one  of  three  witnesses 
present  at  about  the  time  of  the  commission 
of  a  crime  to  identify  accused  as  the  per- 
son who  was  seen  at  the  place  where  it  was 
committed,  and  who  the  evidence  tends  to 
show  did  the  deed,  is  not  si^ificant  as 
against  his  explicit  identification  by  the 
other  two,  and  his  own  voluntary  confession 
of  guilt. 

Trial  —  construction  —  presumption  or 
character. 

2.  An  accused  in  a  criminal  case  who 
offers  no  evidence  as  to  his  good  character 
is  not  entitled  to  have  the  jury  instructed 
that  the  law  presumes  that  it  is  good. 

(February  26,  1913.) 

Note, '^  Presumption  as  to  good  char^ 
acter  of  defendant  in  criminal  case. 

It  is  not  infrequently  said  by  the  courts 
that  there  is  a  presumption  that  the  char- 
acter of  the  defendant  in  a  criminal  case 
is  good.  Bennett  v.  State,  86  Ga.  401,  12 
L.R.A.  449,  22  Am.  St.  Rep.  466,  12  S.  £. 
806;  Cluck  v.  State,  40  Ind.  263  (but  sec 
Knight  v.  State,  infra) ;  Fletcher  v.  State, 
49  Ind.  124,  19  Am.  Rep.  673;  Howard  v. 
Com.  114  Ky.  372,  70  S.  W.  1055;  Biester 
V.  State,  65  Neb.  276,  91  N.  W.  416 ;  Brown 
V.  State,  32  Ohio  C.  C.  93;  Hays  v.  Terri- 
tory, —  Okla.  — y  62  Pac.  950;  United 
Sta4;e8  V.  Neverson,  1  Mackey,  162;  Mc- 
Knight  V.  United  States,  38  C.  C.  A.  115, 
97  Fed.  208;  Mullen  v.  United  States,  46 
C.  C.  A.  22,  106  Fed.  892;  Lowdon  v. 
United  States,  79  C.  C.  A.  361,  149  Fed 
673;  United  States  v.  Guthrie,  171  Fed 
528. 

When,  however,  the  connection  in  which 
the  declaration  was  made  in  these  caaoa — 
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APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  General  SessionB  for 
New  York  County,  convicting  him  of  mur- 
der.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.    James    D.     McClelland    and 
Charles  Snlllyan  for  appellant. 

Mr.  Robert  C.  Taylor,  with  Mr.  Obarles 
S.   Wbitman  for  respondents. 

Willard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

The  victim  of  the  homicide  of  which  the 
Appellant  has  been  found  guilty  was  one 
Patrick  BumSj  the  keeper  of  a  liquor  saloon 
in  the  borough  of  the  Bronx,  who  was  shot 
to  death  in  his  barroom  in  the  nighttime 
-of    February   10-11,   1912.     Two   strangers, 


a  large  man  and  a  small  man,  visited  the 
saloon  for  purposes  of  robbery;  and  while 
engaged  in  the  commission  of  that  crime, 
in  which  both  actively  participated,  one  of 
them  killed  Burns.  No  evidence  was  intro- 
duced in  behalf  of  the  defense ;  and  the  proof 
for  the  people  amply  justified  the  jury  in 
finding  that  the  perpetrators  of  the  robbery 
were  guilty  of  murder  in  the  first  degree 
on  the  ground  that  while  engaged  in  com- 
mitting or  attempting  to  commit  a  felony, 
they  had  killed  a  human  being. 

It  was  essential  to  the  people's  case,  of 
course,  to  identify  the  defendant  as  one  of 
the  two  strangers;  and  the  principal  point 
made  in  his  behalf  on  this  appeal,  so  far  as 
the  facts  are  concerned,  is  that  the  identifi- 
cation was  insufficient  to  support  the  ver- 


-shown  in  the  subsequent  parts  of  the  note, 
where  they  are  set  outr--is  considered,  it 
appears  that,  with  the  exception  of  Mul- 
len V.  United  States,  48  C.  C.  A.  22,  106 
Fed.  892,  holding  that  the  defendant  is 
-entitled  to  an  instruction  that  his  char- 
acter is  presumed  to  be  good,  no  practical 
-effect  was  given'  to  the  declaration,  and 
it  was  at  most  a  mere  abstract  proposition 
whidb  served  no  practical  purpose  that 
-eould  not  have  been  equally  well  served  by 
a  declaration  that  there  is  no  presumption 
that  the  character  of  the  defendant  is  bad. 
As  stated  in  the  Mullen  Case,  if  the  pre- 
sumption exists  in  favor  of  the  accused, 
it  cannot  be  available  to  him  unless  he  can 
have  an  instruction  advising  the  jury  there- 
of. The  true  view  seems  to  be  that  there 
is  no  presumption  that  the  defendant's 
eharacter  is  good  or  that  it  is  bad,  his 
character  not  being  an  issue  in  the  case 
nnless  and  until  he  introduces  evidence  in 
support  of  it,  and  the  prosecution  intro- 
duces rebutting  evidence;  in  which  case 
the  issue  is  to  oe  determined  upon  the  evi- 
dence without  the  aid  of  any  presumption 
as  to  character. 

•This  view  gives  defendant  full  benefit 
of  the  presumption  of  innocence  and  every 
other  safeguard  belonging  to  the  accused 
-whereby  he  is  protected  against  prejudice 
resulting  from  the  accusation,  since  it 
permits  no  unfavorable  deduction  to  be 
made  from  the  failure  to  offer  testimony. 
As  pointed  out  in  Wigmore  on  Evidence, 
§  290,  note  2,  cited  in  People  v.  Lingley, 
it  would  be  illogical  to  presume  the  defend- 
ant's character  good,  since  to  do  so  would 
be  to  give  him  the  benefit  of  evidence  that 
he  could  probably  not  have  produced,  and 
that  without  the  risk  of  the  counter  evi- 
dence by  the  prosecution.  Under  such  a 
view  a  defendant  would  always  be  in  a 
better  position  to  rely  on  the  presumption 
than  to  offer  evidence. 

This  view  is  expressly  sustained  by  many 
of  the  cases,  and,  as  above  intimated,  with 
a  very  few  exceptions  the  cases  that  appear 
to  be  opposed  to  it  may,  considered  from 
-a  practical  point  of  view,  at  least,  be  recon- 1 
eiled  with  It.  i 
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Right  of  accased  to  an  instruction  that 
his  character  is  good — ^where  character 
has  not  been  put  in  issue  by  the  evidence. 

In  accord  with  People  v.  Linglet,  it  is 
held  in  the  following  cases  that  there  is 
no  presumption  at  all  as  to  whether  the 
eharacter  of  one  accused  of  crime  is  good 
or  bad,  and  that  therefore  an  instruction 
as  to  the  presumption  of  his  good  charac- 
ter is  properly  denied  where  no  evidence 
has  been  offered  on  the  subject.  Danner 
v.  State,  54  Ala.  127,  25  Am.  Rep.  662; 
Little  V.  State,  58  Ala.  265 ; '  Dryman  v. 
State,  102  Ala.  130,  15  So.  433;  Qater  v. 
State,  141  Ala.  10,  37  So.  692;  Griffin  v. 
State,  165  Ala.  29,  50  So.  962;  Fields  v. 
United  States,  27  App.  D.  C.  433,  certiorari 
refused  without  discussion  on  this  point 
in  205  U.  S.  292,  51  L.  ed.  807,  27  Sup.  Ct. 
Rep.  543;  McDuffee  v.  State,  65  Fla.  125, 
46  So.  721 ;  Addison  v.  People,  193  111.  405, 
62  N.  E.  235 ;  People  v.  Kemmis,  153  Mich. 
117,  116  N.  W.  564. 

In  Danner  v.  State,  54  Ala.  127,  25  Am. 
Rep.  662,  it  was  said:  ''While  it  is  true 
that  the  law  presumes  everyone  to  be  in- 
nocent until  the  contrary  appears  by  evi- 
dence, it  does  not  presume  everyone  to 
have  a  good  character.  It  presumes  nothing 
in  respect  to  a  defendant's  general  reputa- 
tion. In  the  absence  of  all  proof  on  the 
subject,  his  character  is  not  to  be  taken  as 
either  good  or  bad;  and  the  jury  are  not 
authorized,  by  assuming  that  it  is  one  or 
the  other,  to  let  it  have  weight  in  inclining 
them  toward  either  his  acquittal  or  his 
conviction.  In  such  a  case,  their  verdict 
should  be  founded  entirely  on  the  evidence 
legally  introduced,  and  not  on  any  'idea 
unsupported  bv  direct  testimony  concern- 
ing his  general  character." 

And  in  McDuffee  v.  State,  55  Fla.  125, 
46  So.  721,  it  was  said  in  this  connection: 
"It  would  be  wholly  illoj^ical  to  say  that 
the  defense  may,  by  keeping  silent,  obtain 
the  benefits  that  come  from  good  character, 
and  yet  by  that  same  silence  prevent  the 
prosecution  inquiring  into  it.  There  are 
authorities,  especially  Federal  cases,  hold- 
ing the  converse;    but  we  think  the  true 
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diet.  I  think  otherwise.  The  bartender, 
who  was  present  on  the  occasion  of  the  rob- 
bery and  shooting,  testified  positively  that 
the  larger  of  the  two  strangers  was  the  de- 
fendant. He  was  also  emphatically  identi- 
fied by  an  employee  of  the  Edison  Electric 
Company,  who  saw  the  two  strangers  on 
the  premises  and  left  them  there  a  short 
time  before  the  homicide  occurred.  It  is 
true  that  a  companion  of  this  witness,  who 
was  there  and  went  out  with  him,  was  not 
able  to  say  positively  whether  either  of  the 
two  strangers  whom  he  saw  and  left  in  the 
saloon  was  present  in  court  at  the  trial ; 
but  his  inability  thus  to  identify  the  de- 
fendant is  not  very  significant  as  against 
the  explicit  identification  by  the  other  wit- 
nesses who  have  been   mentioned,  and   the 


strong  confirmation  aflforded  by  the  volun- 
tary confessions  of  the  defendant  himself. 
The  settled  principles  which  regulate  the 
exercise  of  our  jurisdiction  to  review  the 
facts  on  an  appeal  from  a  judgment  of  death 
forbid  us  from  interfering  with  this  ver- 
dict on  the  ground  that  it  was  against  the 
evidence  or  the  weight  of  evidence,  or  with- 
out sufficient  support  in  the  evidence. 

There  is  only  one  question  of  law  in  the 
case  which  requires  notice,  and  that  arises 
on  an  exception  to  the  refusal  of  the  learned 
trial  judge  to  charge  the  following  request: 
"Mr.  McClelland  [counsel  for  defendant] : 
I  ask  your  honor  to  charge  that  the  la'w 
presumes  the  character  of  the  defendant  is 
good."  If  this  request  embodies  a  correct 
statement  of  the  law,  it  might  well  be  urged 


rule  is  that  laid  down  in  State  v.  O'Neal, 
29  N.  C.  (7  Ired.  L.)  251,  that  'no  deduc- 
tion results  in  law  unfavorable  or  favorable 
to  the  character  of  an  individual  charged 
by  an  indictment,  from  the  fact  that  he 
has  introduced  no  evidence  to  show  he  is  a 
person  of  good  character.  The  character, 
not  appearing  either  good  or  bad,  necessar- 
ily   stands    indiff'erent.' " 

To  the  same  effect  is  Addison  v.  People, 
193  111.  405,  62  N.  E.  235,  wherein  the 
court  said:  "Defendant  did  not  choose  to 
put  his  reputation  in  issue  or  prove  that 
it  was  good,  but  sought  by  the  instruction 
all  the  benefit  of  an  affirmative  finding  of 
such  fact,  without  proof  or  an* opportunity 
to  combat  the  claim  or  prove  the  negative. 
If  the  instruction  were  the  law,  a  defendant 
need  never  prove  gOod  reputation,  but  could 
take  the  benefit  of  proof  which  perhaps  he 
could  not  make.  The  court  was  right  in  the 
refusal." 

And  in  Fields  v.  United  States,  27  App. 
D.  C.  433,  it  was  said:  "If  such  an  in- 
struction is  required  to  be  given  when  de- 
manded, there  would  be  no  occasion  to  in- 
troduce evidence  of  good  character  in  any 
case.  We  are  of  the  opinion,  however,  that 
the  court  is  not  required  to  give  an  instruc- 
tion on  anything  that  has  not  been  put  in 
issue." 

And  so  in  the  following  cases  in  which 
the  court  apparently  recognizes  the  exist- 
ence of  a  presumption  of  good  character 
in  favor  of  one  accused  of  crime,  it  is  never- 
theless held  that  an  instruction  to  that 
efl'cct  is  properly  denied  where  character 
has  not  been  put  in  issue  by  the  evidence. 
People  V.  Johnson,  61  Cal.  142;  People  v. 
Griffith,  146  Cal.  339,  80  Pac.  68;  People  v. 
Lee,  1  Cal.  App.  169,  81  Pac.  969;  Peo- 
ple V.  Conte,  17  Cal.  App.  771,  122  Pac. 
450,  467;  Mixon  v.  State,  123  Ga.  581,  107 
Am.  St.  Rep.  149,  51  S.  E.  680;  State  v. 
Gruber,  19  Idaho,  692,  115  Pac.  1;  Howard 
V.  Com.  114  Ky.  372,  70  S.  W.  1055;  People 
V.  Pekarz,  185  N.  Y.  470,  78  N.  E.  294: 
People  V.  Lanarley,  114  App.  Div.  427,  100 
N.  Y.  Supp.  123;  Ackley  v.  People,  9  Barb. 
609;  People  v.  Bodine,  1  Denio,  281  (it 
should  be  observed  that  these  New  York 
46  L.R.A.(N.S.) 


cases  are  in  effect  overruled  by  People  v. 
LiNGLET  in  so  far  as  they  recognize  the 
existence  of  a  legal  presumption  of  good 
character  in  favor  of  one  accused  of  crime. 

And  in  State  v.  Smith,  50  Kan.  69,  31 
Pac.  784,  it  was  held  that  the  refusal  to 
instruct  the  jury  as  to  the  good  character 
of  accused  was  not  error,  where  no  evidence 
had  been  introduced  with  r^ard  to  his 
character. 

It  was  further  held  that  a  request  for 
instruction  to  the  effect  that  the  character 
of  every  defendant  in  a  criminal  case  is 
conclusively  presumed  to  be  good  was  prop- 
erly denied  as  being  too  strong.     Ibid. 

In  People  v.  Johnson,  61  Cal.  142,  Mc- 
Kinstry,  J.,  said:  "If,  in  the  absence  of 
evidence  on  the  subject,  the  presumption  of 
good  character  is  to  weigh  as  much  in  his 
favor  as  affirmative  proof  of  it,  the  neces- 
sity of  proving  good  character  would  never 
arise;  and  the  prosecution  would  frequently 
be  in  a  worse  case  than  if  evidence  of  good 
character  had  been  given,  since  the  prose- 
cution would  be  debarred  from  introducing 
evidence  to  overcome  the  presumption." 

In  People  v.  Lee,  1  Cal.  App.  169,  81 
Pac.  969,  it  was  said  that  the  presumption 
that  the  accused  has  a  fair  character 
amounts  to  nothing  more  than  that  his 
character  or  reputation  is  not  bad;  and 
that  if  any  inference  may  be  drawn  from 
the  fact  tnus  presumed,  ft  is  contained  in 
the  legal  presumption  of  defendant's  in- 
nocence until  evidence  to  the  contrary  may 
appear,  and  does  not  justify  the  assumption 
that  the  defendant  was  of  sucn  character 
as  to  justify  a  higher  probability  of  his 
innocence  of  the  crime  than  would  result 
from  the  general  presumption  of  innocence, 
as  this  fact  can  only  appear  by  evidence,, 
which  the  prosecution  will,  upon  its  ad- 
mission, be  allowed  to  contradict. 

In  Howard  v.  Com.  114  Ky.  372,  70  8* 
W.  1055,  it  was  held  that  a  request  for  an 
instruction  that  the  law  presumes  th«  ac- 
cused to  be  a  person  of  at  least  ordinarily 
good  character,  and  that  this  presumption 
continues  throughout  the  case,  was  prop- 
erly refused,  though  correctly  stated  as  an 
abstract   proposition    of    law.       The   court 
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upon  us  that  the  refusal  so  to  instruct  the 
jury  was  an  error  seriously  prejudicial  to 
the  defendant. 

In  the  case  of  People  v.  Pekarz,  185  N.  Y. 
470,  483,  78  N.  £.  294,  298,  the  trial  judge 
was  asked  to  charge  that,  "in  the  absence 
of  any  testimony  on  the  subject  of  the  char- 
acter of  the  defendant,  the  presumption  is 
that  the  defendant's  character  was  good, 
prior  to  this  offense,"  to  which  tlie  judge 
responded:  "Oh,  there  is  no  evidence 
against  it  at  all.  I  have  said  that  to  the 
jury  already."  Counsel  for  defendant  then 
explained  that  he  meant  that  the  presump- 
tion that  the  defendant's  character  was 
good  must  be  considered  by  the  jury.  The 
court  declined  to  charge  further  on  the  sub- 
ject, and  defendant's  counsel  excepted;  but 


the  court  added:  "There  is  no  presumption 
against  him  at  all.  The  presumptions  are 
all  in  his  favor  on  that  head."  This  court 
held  that  there  was  no  error  to  the  preju- 
dice of  the  defendant,  saying  that  when  no 
evidence  had  been  given  on  the  subject  in 
his  behalf,  his  character  was  not  in  issue, 
and  he  was  not  entitled  to  the  instruction 
"that  the  presumption  that  his  character  is 
good  must  be  considered,  by  the  jury."  In 
the  Pekarz  Case,  however,  the  remark  of 
the  trial  judge  to  the  effect  that  the  pre- 
sumptions were  all  in  favor  of  the  defend- 
ant on  that  head,  i.  e.,  the  subject  of  good 
character,  was  not  quite  equivalent  to  tiie 
absolute  refusal  to  charge  the  request  in  the 
present  case;  and,  although  that  decision 
is   to   be   deemed   an   authoritative   expres- 


distinguished    the   Mullen    Case    upon    the 

? round  that  the  Federal  courts  follow  the 
nglish  practice  as  to  charging  the  jury, 
saying  that  the  judges  comment  at  lengtli 
upon  the  testimony,  and  advise  the  jury 
specifically  as  to  the  weight  and  credit 
which  should  be  given  to  particular  parts 
of  it,  and  that  while  it  might  be  eminently 
proper,  under  that  system  of  charging  the 
jury,  to  say  to  them  that  the  accused  was 
presumed  to  be  a  person  of  at  least  ordi- 
narily good  character,  and  that  this  pre- 
sump'tion  continues  throughout  the  trial  of 
the  case,  such  a  procedure  is  unheard  of 
under  the  system  in  that  jurisdiction. 

In  People V.  Bodine,  1  Denio,  314,  it  was 
said  that  where  no  proof  of  general  char- 
acter is  given,  the  law  assumes  that  it  i? 
ordinary  fairness  and  respectability;  but 
under  such  circumstances  the  general  char- 
acter of  the  accused  is  not  a  subject  to  be 
considered  by  the  jury  at  all, — that  they 
should  determine  the  guilt  or  innocence  of 
the  accused  upon  the  evidence  before  them, 
wholly  irrespective  of  the  question  of 
character. 

In  Davidson  v.  State,  135  Tnd.  254,  34 
N.  E.  972.  the  court  instructed  the  jury  at 
the  request  of  the  accused  that  the  law 
presumed  his  character  to  be  good,  until 
the  contrary  appeared  from  the  evidence, 
and  that  he  was  under  no  obligation  to 
prove  a  good  character,  but  refused  to  in- 
struct the  jury  in  addition  to  the  above, 
that  tie  law  presumed  he  had  a  good  char- 
acter and  reputation  as  a  peaceable  an'l 
humane  n'an,  until  the  contrary  was  shown 
by  the  evidence  in  the  case,  and  it  was  heM 
that  there  was  no  error  in  this  ruling.  The 
court  said:  "No  evidence  was  introduced 
on  the  trial  of  the  case  touching  the  char- 
acter of  tl  e  appellant,  and,  for  that  reason, 
his    character    formed    no    element    in    the 


» 


case. 

But.  in  ^'ullen  v.  United  States,  46  C. 
C-  A.  22,  106  Fed.  892,  it  was  held  that  an 
accused  is  entitled  to  have  the  jnry  in- 
struct^] t^at  his  character  is  presumed  to 
be  fro(v\  though  therp  is  no  testimonv  upon 
the  su*i'ert.  The  court,  aft<»r  ohservinqr  that 
there  were  cases  that  held  the  contrary, 
46  L.R.A.(N.S.) 


said:  "But,  if  the  presumption  exists  in 
favor  of  the  accused,  it  cannot  be  available 
to  him  unless  he  can  have  an  instruction 
advising  the  jury  of  this  proposition  of 
law.  Uhis  presumption,  to  the  extent  to 
which  it  exists,  though  less  important,  is 
as  much  his  right  in  a  criminal  trial  as 
the  presumption  in  favor  of  innocence.  It 
is  in  consonance  with  the  general  prin- 
ciple of  law  that  a  man  is  presumed  to 
stand  ordinarily  well,  and  to  have  at  least 
the  average  qualities  of  morality  and  good 
conduct." 

In  United  States  v.  Guthrie,  171  Fed. 
528,  the  court  charged  the  jury  that  the  ac- 
cused is  presumed  to  have  a  good  character; 
that  this  presumption  runs  in  his  favor 
throughout  the  case  until  removed  beyond 
a  reasonable  doubt;  and  that  he  is  not  re- 
quired to  call  any  witnesses  as  to  his  gen- 
eral good  character,  and  his  failure  to  do 
so  raises  no  presumption  or  inference  that 
it  was  bad.  The  report  contains  only  the 
charge  of  the  court,  and  it  does  not  appear 
whether  any  evidence  had  been  offered  to 
support  or  impeach  the  character  of  ac- 
cused. 

In  Stepbens  v.  State,  20  Tex.  App.  255, 
it  was  held  that  as  counsel  for  the  state 
improperly  discussed  the  character  of  the 
defendant,  which  was  not  put  in  issue,  the 
trial  court  should  have  given  the  jury  a 
special  charge  as  to  the  presumption  of 
good  character,  in  order  to  prevent,  as  far 
as  possible,  any  prejudice  to  the  defend- 
ant by  reason  of  the  improper  remarks. 

In  Hays  v.  Territory,  —  Okla.  — ,  62 
Pac.  950i  it  was  held  that  while  the  trial 
court  should  not  give  an  instruction  on 
the  defendants  character  when  there  is  no 
evidence  given  to  support  or  impeach  it, 
it  is  not  reversible  error  to  charge  that 
the  defendant's  character  is  presumed  good 
until  the  contrary  is  proved,  and  that  the 
defendant's  character  cannot  be  attacked 
until  he  first  introduces  eivdence  in  support 
of  it.  and  that  no  such  evidence  has  been 
offered. 

In  Brown  v.  State,  32  Ohio  C.  C.  93,  it 
was  held  that  an  instruction  which  seemed 
to  imply  that  if  accused  did  not  produce 
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sion  of  opinion  upon  the  question  under 
consideration,  it  must  be  conceded  that  there 
is  highly  reputable  authority  in  other  juris- 
dictions to  the  effect  that,  in  the  absence 
of  any  evidence  on  the  subject,  the  law  pre- 
sumes the  character  of  a  .defendant  in  a 
criminal  case  to  be  good.  As  these  cases 
were  not  brought  to  our  attention  in  the 
Pekarz  Case,  it  is  due  to  the  defendant  to 
consider  them  here. 

The  most  carefully  considered  decision  in 
support  of  this  doctrine  is  Mullen  v.  United 
States,  46  0.  C.  A.  22,  106  Fed.  892,  in 
the  United  States  circuit  court  of  appeals 
for  the  sixth  circuit  in  1901.  The  plaintiffs 
in  error  were  indicted  for  a  violation  of 
the  election  laws  of  the  United  States.  At 
the  conclusion  of  the  charge  their  counsel 
called  the  attention  of  the  court  to  an  in- 
struction which  they  had  requested  to  the 
effect  that  the  defendants  were  presumed 
to  be  persons  of  good  character,  and  that 
that  presumption  prevailed  during  the  prog- 
ress of  the  case.  To  this  the  court  re- 
sponded: '*I  do  not  think  that  the  jury 
should  be  told  that  the  defendants  are  pre- 


sumed to  be  persons  of  good  character, 
but  they  are  presumed,  as  the  court  had 
told  the  jury,  whether  of  good  efaaracter 
or  bad  character,  to  be  innocent  until  their 
guilt  has  been  established  to  the  ezclusicm 
of  a  reasonable  doubt  by  testimony."  An 
exception  was  taken  to  this  ruling,  and  be- 
fore the  jury  retired  the  defendants  asked 
for  the  following  further  instruction,  which 
was  refused:  "You  are  charged  that  the 
law  presumes  the  good  character  of  the 
accused,  and  such  presumption  is  to  be  con- 
sidered as  evidence  in  favor  of  the  accused 
in  considering  the  question  of  the  guilt  or 
innocence  of  them  or  any  of  them."  The 
defendants  excepted  to  tiie  refusal  of  the 
court  to  charge  this  request.  The  circuit 
court  of  appeals,  consisting  of  Judges  Lur- 
ton,  Day,  and  Severns,  reversed  the  judg- 
ment and  granted  a  new  trial  on  the  ground, 
among  others,  that  it  was  error  for  the  trial 
court  to  refuse  to  charge  as  requested  upon 
the  subject  of  character.  The  opinion  was 
written  by  Judge  Day,  who  began  by  stat- 
ing that  the  exceptions  "raise  the  question 
whether,  in  a  criminal  trial  in  a  court  of 


evidence  as  to  his  good  character  and  good 
reputation,  he  thereby  did  not  claim  to  be 
of  good  character,  or  to  have  a  good  rep- 
utation, was  prejudicial,  for  it  was  said 
the  presumption  is  in  favor  of  the  good 
character  and  the  good  reputation  of  the 
accused,  and  these  cannot  be  attacked  until 
he  himself  has  offered  evidence  of  the  same. 


— ^where  character  has  been   put  in   issue 
by  the  evidence. 

It  has  -  been  held  that  even  where  the 
character  of  the  accused  has  been  made  an 
issue  in  the  case  by  the  evidence,  he  is  not 
entitled  to  an  instruction  that  the  law 
presumes  his  character  to  be  good. 

Thus,  in  Knight  v.  State,  70  Ind.  375, 
where  it  appeared  that  evidence  had  been 
introduced  touching  the  general  character 
of  the  accused  for  peace  and  quiet,  it  was 
objected  that  the  instruction  on  this  evi- 
dence failed  to  tell  the  jury  that  the 
character  of  the  accused  for  peace  and 
quiet  was  presumed  to  be  good  until  the 
contrary  was  shown,  and  in  overruling  this 
objection  the  court  said:  "In  a  criminal 
cause,  the  defendant's  character  is  not  tak- 
en into  consideration,  unless  the  defendant 
first  introduces  evidence  in  support  of  it. 
In  that  event,  the  question  of  character  has 
to  be  decided  upon  the  evidence,  in  the  same 
manner  as  any  other  question  in  the  cause." 

And  in  McQueen  v.  State,  82  Ind.  72,  it 
was  held  that  the  trial  court  properly  re- 
fused an  instruction  to  the  effect  that, 
in  addition  to  the  evidence  upon  the  sub- 
ject of  character,  the  law  presumes  that 
the  character  of  the  defendants  for  honesty 
is  good.  The  court  said:  "Character  fs 
to  be  determined  from  the  evidence  pre- 
46  L.R.A.(N.S.) 


sented  to  the  jury.  It  is  a  question  of  fact, 
depending  for  its  solution  upon  the  evidence. 
If  the  defendant  offers  no  testimony  upon 
that  subject,  then  it  forms  no  element  of 
the  case;  if  he  does,  then  it  must  be  de- 
termined upon  that  testimony,  considered 
in  connection  with  all  the  other  evidence 
in  the  case." 

In  United  States  v.  Keverson,  1  Mackey, 
152,  where  the  character  of  the  defendants 
was  put  in  issue  by  the  evidence,  the  fol- 
lowing charge  to  the  jury  was  apparently 
approved  on  appeal:  "As  to  presumption 
of  good  character,  the  prisoners  are  en- 
titled to  the  presumption  of  having  sus- 
tained good  character  up  to  the  time  of  the 
alleged  murder,  and  this  presumption 
remains  in  their  favor  unless  the  jury 
shall  believe  from  the  evidence  that  they 
in  fact  were  not  entitled  to  such  reputa- 
tion;" though  there  is  no  discussion  on 
this  point. 

Miscellaneous  cases. 

In  a  number  of  cases  in  which  the  court 
was  not  called  upon  for  an  instruction,  it 
was  said  that  the  law  presumes  good  char- 
acter in  favor  of  one  accused  of  crime. 

Thus,  it  has  been  held  that  as  the  law 
presumes  the  general  character  of  the  ac- 
cused to  be  good,  it  is  error  for  the  prose- 
cuting attorney  to  urge  in  argument  the 
failure  of  accused  to  offer  evidence  of  his 
good  character,  as  furnishing  a  basis  of  in- 
ference against  the  general  good  character 
of  accused,  upon  the  ground  that  until  ac- 
cused offers  evidence  of  his  character,  he 
is  entitled  to  the  benefit  of  the  presump- 
tion, and  to  have  the  jury  infer  that  his 
character  is  unimpeached.  McKnight  v. 
United  States,   38   C.  C.   A.   116,  97   Fed. 
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the  United  States,  where  no  testimony  has 
been  offered  as  to  the  previous  good  char- 
acter of  the  accused,  a  presumption  of  such 
good  character  exists  in  favor  of  the  ac- 
cnaedy  d  which,  upon  a  request  to  that  ef- 
fect, the  jury  should  be  instructed."  Cir- 
euit  Judge  Day  went  on  to  say  that  he 
found  no  difference  of  opinion  in  the  well- 
recognized  text  writers  upon  the  question 
whether  such  a  presumption  exists.  ''All 
assert  that  a  presumption  exists  in  favor  of 
the  accused  in  the  absence  of  testimony,  that 
he  had  a  good  character  previous  to  the 
time  of  the  alleged  commission  of  the  of- 
fense in  question.  It  is  true  that  the  gov- 
ernment may  not  attack  the  character  of 
the  accused  until  he  puts  it  in  issue  by  af- 
firmative testimony  on  his  part.  He  is  not 
obliged  to  do  this,  but  may,  if  he  sees  fit, 
rest  upon  the  presumption  raised  by  the 
law."  The  judge  then  quotes  from  1 
Bishop,  New  Crim.  Proc.  4th  ed.  §  1112,  f  2, 
mud  from  Underbill,  Crim.  £v.  §76.  The 
opinion  of  Judge  Day  continues  as  follows: 
^It  is  true  that  there  are  cases  which  hold 
that,  where  there  is  no  testimony  upon  the 


subject,  the  court  is  not  obliged  to  say  any- 
thing to  the  jury,  either  one  way  or  the 
other.  But  if  the  presumption  exists  in  fa- 
vor of  the  accused,  it  cannot  be  available 
to  him  unless  he  can  have  an  instruction  ad- 
vising the  jury  of  this  proposition  of  law. 
This  presumption,  to  the  extent  to  which  it 
exists,  though  less  important,  is  as  much 
his  right  in  a  criminal  trial  as  the  pre- 
sumption in  favor  of  his  innocence.  It  is 
in  consonance  with  the  general  principle  of 
law  that  a  man  is  presumed  to  stand  ordin- 
arily well,  and  to  have  at  least  the  average 
qualities  of  morality  and  good  conduct." 

The  statements  of  the  text  writers  to 
which  Judge  Day  referred  are  as  follows: 
"The  doctrine  is  that  the  defendant  is  pre- 
sumed to  be  innocent,  and  his  character  to 
be  at  least  of  ordinary  goodness."  1  Bishop, 
New  Crim.  Proc.  4th  ed.  §  1112,  f  2.  "The 
character  of  the  accused  means  his  reputa- 
tion; t.  e.,  the  general  consensus  of  opinion 
regarding  him,  based  on  his  deportment  and 
conduct,  which  is  held  by  his  neighbors, 
friends,  and  acquaintances.  The  accused 
may  always  prove  his  good  character.     If, 


208;  Lowdon  v.  United  States,  79  C.  C. 
A.  361,  149  Fed.  673;  State  v.  Upham,  38 
Me.  261;  Bennett  v.  State,  86  Ga.  401,  12 
L.ILA.  449,  22  Am.  St.  Rep.  465,  12  S.  E. 
S06. 

So,  in  Cluck  v.  State,  40  Ind.  263,  it 
was  said  that  the  law  presumes  every  man 
has  a  good  character,  and  that  it  is  com- 
petent for  counsel  of  an  accused  to  com- 
ment, in  argument,  on  such  presumption, 
but  that  counsel  have  no  right  to  discuss 
the  character  of  the  accused  where  no 
evidence  has  been  offered  as  to  such  charac- 
ter, as  was  attempted  in  that  case. 

In  Fletcher  v.  State,  49  Ind.  124,  19  Am. 
Rep.  673,  it  was  said  that  the  law  invests 
every  person  accused  of  crime  with  a  pre- 
sumption in  favor  of  good  character,  and 
that  this  presumption  continues  and  must 
be  indulged  as  long  as  the  accused  rests 
upon  such  presumption;  and  that  the  mere 
fact  that  the  accused  becomes  a  witness 
in  his  own  behalf  does  not  entitle  the  state 
to  impeach  his  general  moral  character, 
where  Ae  has  not  put  his  general  character 
in  issue  by  offering  evidence  in  support 
of  it,  though  after  he  has  become  a  witness, 
the  prosecution  may  show  that  his  reputa- 
tion for  truth  and  veracity  is  bad. 

And  in  People  v.  Fair,  43  Cal.  137,  it 
was  held  that  it  was  error  for  the  prose- 
cution to  impeach  the  character  of  the 
accused  before  he  had  directly  put  his 
character  in  issue  by  the  introduction  of 
evidence  on  the  subject,  as  the  accused 
was  entitled  to  rely  upon  the  presumption 
of  law  that  his  character  was  of  ordinary 
fairness. 

And  in  People  v.  Gleason,  122  Cal.  370, 
55  Pac.  123,  it  was  said  that  the  law  as- 
sumes that  the  accused  has  a  fair  char- 
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acter,  and  where  no  evidence  has  been 
offered  as  to  his  character,  he  has  a  right 
to  have  the  jury  assume  that  his  character 
is  unimpeached,  and  that  therefore  it  was 
error  to  instruct  the  jury  that  the  prosecu- 
tion is  not  permitted  to  assail  the  character 
of  a  defendant  on  trial  in  a  criminal  case 
until  the  defendant  has  himself  put  his 
character  in  issue  by  calling  witnesses  and 
offering  evidence  in  its  support,  as  the  effect 
of  it  was  to  suggest  to  the  jury  that  if  the 
prosecution  had  had  an  opportunity  to  do 
so,  they  might  possibly  have  shown  that 
the  defendant  was  not  a  man  of  good  char- 
acter; that  though  it  was  a  correct  prop- 
osition of  law  by  which  a  court  is  to  be 
governed  in  determining  the  admissibility 
of  evidence,  it  was  not  for  the  guidance 
of  the  jury,  and  being  an  abstract  rule  of 
law  that  had  no  application  to  the  evi- 
dence before  the  jury,  it  tended  to  confuse 
and  mislead  them. 

In  Biester  v.  State,  66  Neb.  278,  91  N. 
W.  416,  the  question  before  the  court  was 
whether  the  costs  and  fees  of  witnesses 
summoned  to  impeach  the  character  of  the 
accused  could  be  taxed  against  him,  es- 
pecially when  the  witnesses  had  not  been 
called  upon  to  testify,  as  the  emergency  in 
which  they  would  be  available  did  not  arise. 
The  court  said  that  the  character  of  the 
accused  was  not  necessarily  involved  in  the 
issue;  it  was  presumed  to  be  good,  but  he 
was  not  required  to  rely  on  the  presump- 
tion, and  was  at  liberty  to  establish  it  by 
evidence,  and  such  evidence  the  state  had 
a  right  to  contradict;  and  it  was  held 
that  fees  for  a  reasonable  number  of  wit- 
nesses could  properly  be  taxed  as  costs  in 
the  case,  whicn  the  defendant  would  be  com- 
pelled to  pay.  E.  L.  D.  A;  A.  L.  R. 
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however,  he  offers  no  evidence  on  this  p6int, 
the  law  presumes  he  has  a  fair  and  respect- 
able, if  not,  indeed,  an  excellent,  character; 
and  does  not  permit  any  presumption  of 
guilt  to  arise  from  his  silence,  or  from  his 
failure  to  offer  evidence  on  this  point.  That 
his  character  is  bad  can  never  be  presumed, 
nor  should  the  prosecution  be  permitted  to 
comment  unfavorably  upon  this  omission." 
Underbill,  Crim.  Ev.  §76. 

To  these  may  be  added  a  subrule  laid 
down  by  Mr.  Lawson  in  his  well-known  trea- 
tise on  the  Law  of  Presumptive  Evidence, 
under  the  general  rule  that  the  law  pre- 
sumes the  innocence  of  a  person  charged 
with  crime  until  the  contrary  is  proved  be- 
yond a  reasonable  doubt.  '^4nd  good  char- 
acter is  presumed."  Lawson,  Presumptive 
Ev.  2d  ed.  p.  520.  The  only  authority  cited 
by  Mr.  Lawson  in  support  of  this  subrule 
is  People  v.  Johnson,  61  Cal.  142.  This  was 
a  murder  case  in  which  the  defendant  asked 
the  court  to  instruct  the  jury  that,  "where 
no  evidence  of  the  character  of  the  defend- 
ant is  introduced,  his  character  is  pre- 
sumed to  be  of  ordinary  fairness  in  the 
traits  involved  in  the  crime  with  which 
.  .  .  [defendantl  is  charged,  and  that  it  is 
a  fact  to  be  considered  by  them  in  arriving 
at  their  verdict  in  connection  with  all  the 
other  facts  in  the  case."  Two  of  the  three 
judges  who  heard  the  appeal  held  that  there 
was  no  error  in  refusing  to  give  this  in- 
struction because  the  substantial  point  cov- 
ered thereby  was  fully  embraced  in  other 
instructions  given.  The  third  member  of 
the  court,  McKinstry,  J.,  however,  said: 
"And  the  instruction  as  to  character  was 
properly  rejected.  The  prosecution  cannot 
attack  the  character  of  a  defendant  until 
the  defense  has  introduced  evidence  to  estab- 
lish his  good  character.  When  a  defendant, 
charged  with  a  criminal  homicide,  has  l)een 
shown  to  be  a  quiet  and  peaceable  man,  his 
character  is  to  be  considered  by  the  jury  in 
connection  with  the  evidence,  and  may  weigh 
in  the  balance  so  as  to  create  a  reasonable 
doubt  of  his  guilt.  If,  in  the  absence  of 
evidence  on  the  subject,  the  presumption  of 
good  character  is  to  weigh  as  much  in  hip 
fnvor  as  affirmative  proof  of  it,  the  neces- 
sity of  proving  good  character  would  never 
arise;  and  the  prosecution  would  frequently 
be  in  a  worse  case  than  if  evidence  of  good 
character  had  been  given,  since  the  prose- 
cution would  be  debarred  from  introducing 
evidence  to  overcome  the  presumption."  T 
mav  remark  here  in  passing  that  this  dis- 
sentiner  opinion  of  Mr.  Justice  McKinstry  is 
a  correct  statement  of  the  law,  according  to 
the  weierht  of  authoritv,  as  I  view  it. 

Another  California  case  to  the  same  effect 
is  People  v.  Fair,  43  Cal.  137,  149,  where  it 
was  said  in  the  opinion  of  the  court  that' 
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the  law  assumes  the  prisoner  to  possess  a 
good  character — good  in  the  sense  of  not 
being  bad  in  cases  in  which  no  evidence 
upon  the  subject  of  general  character  is  of- 
fered. "The  presumption  of  a  character 
of  ordinary  fairness,  with  which  the  law 
clothed  her  [the  defendant]  for  the  purposes 
of  the  case,  was  one  to  the  benefit  of  which 
she  was  entitled,  and  which  could  not  be 
put  in  peril  unless,  discarding  the  presump- 
tion thus  afforded  her,  she  had  elected  ta 
put  it  distinctly  in  issue,  and  so  constituted 
it  a  fact  to  be  determined  by  the  jury  a» 
other  facts  in  issue  were  to  be  determined. 
.  .  .  Until  the  prisoner  thus  initiates 
the  inquiry,  the  prosecution  are  bound  to 
assume  it  to  be,  as  the  law  presumes  it, 
ordinarily  fair,  and  must  establish  her 
guilt,  if  at  all,  in  the  face  of  this  pre- 
sumption, and  despite  the  benefit  it  af- 
fords her." 

An  obiter  dictum  in  Ackley  v.  People,  9 
Barb.  609,  is  also  sometimes  relied  upon  to 
support  the  presumption  of  good  character. 
In  that  case  it  was  correctly  decided  that 
the  failure  of  the  defendant  in  a  criminal 
case  to  introduce  proof  of  his  good  character 
can  never  be  taken  into  account  aofainst 
him;  but  the  general  term  went  further 
and  said  that  "the  more  recent  cases  hold 
that,  where  no  proof  of  general  character  i» 
given,  the  law  assumes  that  it  is  of  ordin- 
ary fairness." 

On  the  other  hand,  we  are  not  without 
text-book  and  judicial  authoritv  in  denial  of 
the  doctrine.  No  recent  American  law 
writer  has  achieved  more  distinction  than 
Prof.  John  H.  WigmorQ  of  the  Northwest- 
ern Universitv,  whose  elaborate  treatise  on 
the  Law  of  Kvidence  is  a  worthy  successor 
to  the  classic  work  of  Greenleaf.  This 
learned  author  expressly  denies  the  correct- 
ness of  the  decision  in  Mullen  v.  Ignited 
States.  46  C.  C.  A.  22,  106  Fed.  892,  to 
the  effect  that  the  Q[ood  character  of  the 
accused  is  presumed.  "This  inconsistenly 
ogives  him  the  untrammeled  benefit  of  evi- 
dence which  if  he  had  introduced  misrht 
have  hw»n  disputed.  What  really  hapnens, 
or  outrht  to,  is  that  the  defendant's  char- 
acter is  simply  a  nonexistent  quantitv  in 
the  evidence."  1  Wisrmore,  Fv.  §200,  note. 
Two  cases  are  cited  to  sustain  this  prono- 
sition.  In  Addison  v.  People.  193  Til.  405, 
419,  62  N.  E.  235.  230.  which  was  an  in- 
dictment for  assault  with  intent  to  commit 
rape,  the  judgfe  was  reouested  to  instruct 
the  jury  that  the  law  "r^resumes  that  the 
defendant  has  a  cood  cbarac+er  and  reputa- 
tion as  a  law-abidin?,  peaceable  citizen  until 
the  contrary  is  shown  bv  the  evidence,  and 
it  is  not  necessary  for  the  defendant  to  prove 
his  reputation  in  that  respect.  .  .  .  The 
jury    .     .     .    must  presume  that  he  is   a 
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man  of  good  character  and  reputation  in 
that  respect, — and  that,  without  any  proof 
•on  the  subject, — and  should  take  the  good 
character  of  defendant  into  consideration  in 
making  up  their  verdict."  This  instruction 
was  refused,  and  the  supreme  court  of  Illi- 
nois held  that  the  trial  court  was  right  in 
the  refusal,  saying:  "Defendant  had  a  right 
to  put  his  reputation  as  a  law-abiding  citi- 
zen in  issue  if  he  saw  fit.  In  such  a  case  it 
would  be  a  proper  subject  for  evidence  on 
each  side.  .  .  .  Defendant  did  not 
•choose  to  put  •  his  reputation  in  issue  or 
prove  that  it  was  good,  but  sought  by  the 
instruction  all  the  benefit  of  an  affirma- 
tive finding  of  such  fact  without  proof  or 
an  opportunity  to  combat  the  claim  .or 
prove  the  negative.  If  the  instruction  were 
the  law,  a  defendant  need  never  prove  good 
reputation,  but  could  take  the  benefit  of 
proof  which  perhaps  he  could  not  make." 
In  Knight  v.  State,  70  Ind.  375,  which  was 
a  prosecution  for  assault  with  intent  to 
murder,  complaint  was  made  by  the  ap- 
pellant of  the  failure  of  the  trial  court  to 
tell  the  jury  that  the  character  of  the  de- 
fendant for  peace  and  quiet  was  presumed 
to  be  good  until  the  contrary  was  shown. 
As  to  this,  the  supreme  court  of  Indiana 
said:  "In  a  criminal  cause  the  defendant's 
character  is  not  taken  into  consideration 
unless  the  defendant  first  introduces  evi- 
dence in  support  of  it.  In  that  event  the 
question  of  character  has  to  be  decided  upon 
the  evidence,  in  the  same  manner  as  any 
other  question  in  the  cause."  It  was  ac- 
cordingly held  that  there  was  no  error  in 
omitting  to  give  the  instruction  asked. 

Most  of  the  text  writers  and  judges  who 
have  asserted  the  existence  of  the  presump- 
tion of  good  character  in  favor  of  the  ac- 
cused have  contented  themselves  with  a 
dogmatic  declaration  that  such  is  the  law. 
Where  it  is  attempted  to  support  the  prop- 
osition by  argument,  the  theory  usually  ad- 
vanced is  that  the  alleged  presumption 
forms  a  part  of  the  presumption  of  inno- 
cence and  is  necessarily  involved  therein. 
That  this  cannot  be  so  is  manifest  when  we 
consider  the  contention  in  the  light  of  the 
universally  recognized  rule  that  the  prosecu- 
tion may  never  introduce  evidence  assailing 
the  general  character  of  the  accused  unless 
he  has  first  offered  proof  that  his  general 
character  is  good.  People  v.  Hinksman,  192 
N.  Y.  421,  85  N.  E.  678.  The  presumption 
of  innocence  in  behalf  of  the  defendant  in  a 
criminal  case  is  always  open  to  attack  on 
the  part  of  the  prosecution.  Indeed,  through- 
out the  trial,  the  case  for  the  prosecution 
is  aimed  at  the  destruction  of  that  pre- 
sumption, directly  or  indirectly.  If  the 
presumption  of  a  good  character  were  a  part 
of  the  presumption  of  innocence,  the  prose- 
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cution  would  be  at  liberty  to  assail  that 
presumption  also,  irrespective  of  the  intro- 
duction of  any  evidence  on  tbe  subject  by 
the  defendant;  yet  this  the  prosecution  is 
not  permitted  to  do  anywhere.  The  rule 
''firmly  and  universally  established  in 
policy  and  tradition  is  that  the  prosecution 
may  not  initially  attack  the  defendant's 
character."    1  Wigmore,  Ev.  §  57. 

This  prohibition  against  any  attempt  to 
blacken  the  general  character  of  the  ac- 
cused unless  he  opens  the  door  by  seeking 
to  establish  the  excellence  of  that  character 
is  tantamount  to  a  rule  that  the  general 
character  of  the  defendant  in  a  criminal 
case,  although  relevant,  may  not  be  made 
an  issue  unless  the  defendant  chooses  to 
make  it  so.  If,  in  addition  to  this  adequate 
protection  against  the  possibility  of  undue 
prejudice,  the  defendant  is  also  shielded 
by  an  unassailable  presumption  of  general 
good  character,  the  prosecution  may  be 
placed  in  a  position  of  unwarrantable  dis- 
advantage. The  defendant  in  every  crim- 
inal trial  will  be  entitled  to  have  the  jury 
instructed  that  the  law  presumes  his  gen- 
eral character  to  be  good;  while  the  prose- 
cution cannot  appeal  to  any  evidence  to 
overcome  this  presumption  if  the  defendant 
has  introduced  none  to  support  it..  In 
other  words,  the  accused  may  always  have 
the  benefit  of  a  very  influential  presumption 
which  he  can  invariably  prevent  the  prose- 
cution from  rebutting  at  his  own  will.  To 
hold  that  this  alleged  presumption  of  gen- 
eral good  character  exists  would  be  to  give 
an  unfair  advantage  to  the  defendant,  un- 
called for  by  any  considerations  of  justice 
or  even  extreme  solicitude  on  account  of 
the  difficulties  which  sometimes  beset  an 
accused  person  in  establishing  his  defense. 

The  true  doctrine,  as  it  seems  to  me,  is 
that  there  is  no  presumption,  one  way  or  the 
other,  upon  the  question  whether  the  gen- 
eral character  of  the  accused  is  good  or  bad. 
As  is  well  said  by  Prof.  Wigmore,  supra, 
"the  defendant's  character  is  simply  a  non- 
existent quantity  in  the  evidence."  While 
nothing  is  to  be  taken  against  the  defend- 
ant by  reason  of  the  non introduction  of  evi- 
dence  on  his  part  to  establish  his  good 
character,  there  is  no  rule,  such  as  the  pre- 
sumption contended  for  would  create,  which 
compels  the  jury  to  conclude  that  his  char- 
acter is  good  in  the  absence  of  any  proof 
on  the  subject.  Under  such  circumstances 
the  law  does  not  presume  anything  about  it. 

I  think  that  in  accordance  with  the  views 
expressed  in  the  case  of  People  v.  Pekarz, 
185  N.  Y.  470,  483,  78  N.  E.  294,  298,  the 
learned  trial  judge  properly  refused  to  give 
the  instruction  prayed  for  to  the  effect  that 
the  law  presumed  the  character  of  the  de- 
fendant to  be  good.    There  is  no  other  ques- 


350 


NEW  YORK  COURT  OF  APPEALS. 


Mat, 


tion  in  the  ease  demanding  discussion,  and 
I  therefore  advise  an  affirmance  of  the  judg- 
ment. 

Cnllen,  Ch.  J.,  and  Gray,  Ohase,  Cud- 
deback,  Hofiran,  and  Miller,  JJ.,  concur. 

Motion  for  rehearing  denied. 


OKIiAHOMA  SUPREMS  COURT. 

(Division  No.   2.) 

ANNA  CALLAHAN,  Impleaded,  etc.,  Plff. 

in  Err., 

V. 

DAVID  GRAVES. 

(—  Okla.  — ,  132  Pac.  474.) 

Joint  debtor  —  principal  and  agent  — 
effect  of  Judgment  for  agent. 

Where,  in  an  action  against  an  agent  and 
his  principal  for  damages  caused  by  an  act 
of  the  agent,  done  without  the  direction  or 
knowledge  of  the  principal,  there  is  a  judg- 
ment for  the  agent  defendant  on  the  merits, 
a  judgment  against  the  principal  must  be 
reversed. 

(May  20,  1913.) 

Ij>RROR  to  the  District  Court  for  Potta- 
!i  watomie  County  to  review  a  judgment 
in   plaintiif's   favor  against   one  defendant  | 
in  an  action  brought  to  recover  damages  for| 
injuries  to  plaintiffs  property  through  the 
alleged  negligence  of  defendants.    Reversed. 

The  facts  are  stated  in  the  commission- 
er's opinion. 

Messrs.  B.  B.  Blakeney,  J.  H.  Maxey, 
and  J.  U.  Miley,  for  plaintiff  in  error: 

The  principal  is  only  liable  for  the  torts 
of  the  agent  resulting  from  acts  conunitted 
in  the  course  of  his  employment. 

31   Cyc.  1584. 

The  action  on  contract  against  the  land- 
lord could  not  foe  joined  with  a  trespass 
committed  exclusively  and  entirely  by  a 
third  person. 

Hart  V.  Metropolitan  Elev.  R.  Co.  16 
Daly,  391,  7  N.  Y.  Supp.  753 ;  Chicago  &  A. 
R.   Co.  V.  Murphy,   198  111.  462,  64  N.  E. 
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1011;  Childress  v.  M'Culloogh,  6  Port. 
(Ala.)  64,  30  Am.  Dec.  549;  Harris  v.  Camp- 
bell, 4  Dana,  686;  Bonte  v.  Postel,  109  Ky. 
64,  51  L.R.A.  187,  58  S.  W.  636;  Sadler  v. 
Great  Western  R.  Co.  65  L.  J.  Q.  B.  N.  S. 
402  [1896]  A.  C.  450,  74  L.  T.  N.  S.  661, 
45  Week.  Rep.  51;  Ederlin  y.  Judge,  36 
Mo.  350;  Weeks  v.  Keteltas,  13  Daly,  659,. 
10  N.  Y.  Civ.  Proc.  Rep.  43. 

Callahan  is  sued  for  the  negligent  and 
careless  acts  of  Wheeler  in  cutting  a  crevice 
in  .the  wall  of  the  building.  These  are  each 
separate  acts  in  which  the  other  is  not 
charged  to  have  to  any  extent  assisted. 

23  Cyc.  426;  Benson  v.  Battey,'  70  Kan. 
288,  78  Pac.  844,  3  Ann.  Cas.  283. 

Jn  trespass,  if  the  defendant's  responsi- 
bility is  necessarily  dependent  upon  the 
culpability  of  another,  who  was  the  imme- 
diate actor,  and  who,  in  an  action  against 
him  by  the  same  plaintiff  for  the  same  acts,, 
has  been  adjudged  not  culpable,  no  recov- 
ery can  be  had  against  the  principal. 

Portland  Gold  Min.  Co.  v.  Stratton's  In- 
dependence, 16  L.R.A.(N.S.)  677,  85  C.  0. 
A.  393,  158  Fed.  63;  Doremus  v.  Root,  23 
Wash.  710,  54  L.R.A.  649,  63  Pa£.  572; 
Hayes  v.  Chicago  Teleph.  Co.  218  111,  414,. 
2  L.R.A.(N.S.)  764,  75  N.  E.  1003;  In- 
diana Nitroglycerine  &  Torpedo  Co.  v.  Lip- 
pincott  Glass  Co.  165  Ind.  361,  76  N.  E. 
649;  Friend  v.  Ralston,  36  Wash.  422,  77 
Pac.  794;  Stevick  v.  Northern  P.  R.  Co.  3» 
Wash.  501,  81  Pac.  999,  18  Am.  Neg.  Rep. 
667;  Morris  v.  Northwestern  Improv.  Co. 
53  Wash.  461,  102  Pac.  402;  Bradley  v. 
Rosenthal,  154  Cal.  420,  129  Am.  St.  Rep. 
171,  97  Pac.  875;  New  Orleans  &  N.  E.  R. 
Co.  V.  Jopes,  142  U.  S.  19,  35  L.  ed.  920,  12 
Sup.  Ct.  Rep.  109;  McOoy  v.  Louisville  &  N. 
R.  Co.  146  Ala.  333,  40  So.  106;  Hill  v.  Bain, 
15  R.  L  75,  2  Am.  St.  Rep.  873,  23  Atl.  44; 
Featherston  v.  Newburgh  &  C.  Tump.  Road, 
71  Hun,  109,  24  N.  Y.  Supp.  603;  Anderson 
V.  Fleming,  160  Ind.  597,  66  L.R.A.  119,  67 
N.  E.  442;  Anderson  v.  West  Chicago  Street 
R.  Co.  200  111.  329,  65  N.  E.  717;  Muntr 
V.  Algiers  &  G.  Street  R.  Co.  116  La.  236,. 
40  So.  688;  McGinnis  v.  Chicago,  R.  I.  & 
P.  R.  Co.  200  Mo.  347,  9  L.R.A.(N.S.)  880,. 
118  Am.  St.  Rep.  661,  98  S.  W.  590,  9  Ann. 
Cas.  656;  Chicago,  St.  P.  M.  &  O.  R-  Co.  v. 
McManigal,  73  Neb.  680,  103  N.  W.  306, 
107  N.  W.  243. 


Note.  —  Generally  as  to  judgment  in 
favor  of  employee  as  bar  to  recovery  against 
employer  for  employee's  act  or  default, 
see  note  to  Doremus  v.  Root,  54  L.R.A.  649. 

As  to  effect  of  verdict  for  servant  in  an 
action  against  master  and  servant  for 
servant's  negligence  or  misfeasance,  see 
notes  to  McGinnis  v.  Chicago,  R.  I.  &  P.  R. 
Co.  9  L.R.A.(N.S.)  880,  and  Southern  R. 
Co.  V.  Harbin,  30  L.R.A.(N.S.)  404.  And 
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see  also  St.  Louis  &  S.  F.  R.  Co.  v.  Sander- 
son, post,  352. 

Upon  the  general  question  whether  a 
judgment  in  favor  of  one  who  was  the  im- 
mediate debtor  in  an  alleged  wrong  as  an 
estoppel  in  favor  of  another  whose  wrong, 
if  any,  was  derivative,  see  opinion  in  Port- 
land Gold  Min.  Co.  v.  Stratton's  Independ- 
ence, 16  LJIJL(N^.)  677,  and  oommeni 
in  footnote. 
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Rosser,  C,  filed  the  following  opinion: 
ThiB  was  an  action  by  David  Graves 
against  £.  B.  Putman,  Link  Cowan,  Anna 
Callahan,  and  L.  Wlieeler.  Plaintiff's 
amended  petition  alleged  that  about  the  15th 
of  June,  1909,  plaintiff  was  occupying,  un- 
der an  oral  lease,  a  certain  one-story  brick 
building  in  Shawnee,  which  was  then  owned 
by  Anna  Callahan  and  leased  to  plaintiff  by 
her  authorized  agent,  L.  Wheeler;  that 
plaintiff  used  the  building  as  a  barber  shop; 
that  the  west  side  of  the  building  was  a 
solid  brick  wall,  supported  by  foundation  of 
stone  and  cement  filled  in  a  well  trench 
about  2  feet  below  the  surface  of  the 
ground;  that  Putman  and  Cowan  contracted 
with  the  owner  of  the  adjoining  lot  to  erect 
a  two-story  brick  building;  that,  as  plain- 
tiff believed,  they  were  acting  as  indepen- 
dent contractors;  that  pursuant  to  their 
contract  Putman  and  Cowan  dug  a  trench 
for  the  foundation  of  the  east  wall  of  the 
building  they  were  to  erect,  immediately  ad- 
joining the  west  wall  of  the  barber  shop; 
that  the  trench  was  about  18  inches  wide 
and  about  15  inches  below  the  foundation 
of  the  wall  of  the  barber  shop;  that  the  de- 
fendants Putman  and  Cowan  were  care- 
less and  negligent  in  the  digging  of  the 
trench;  that  on  account  of  their  careless- 
ness and  negligence  the  wall  of  the  barber 
shop  fell,  causing  injury  to  plaintiff's  prop- 
erty. The  second  and  third  paragraphs  of 
their  petition  are  as  follows: 

'*For   a  further  cause  of  action   against 
defendant,  Anna  Callahan  and  L.  Wheeler, 
plaintiff  alleges   and  says:    (1)    That    (in- 
cluding all  the  allegations  in  paragraph  1, 
in  count  1)   at  the  same  time,  or  just  im- 
mediately after  the  negligent,  careless,  and 
unskilful  acts  on  the  part  of  the  said  £.  B. 
Putman  and  Link  Cowan  as  aforesaid,  de- 
fendant L.  Wheeler,  duly  authorized  agent 
and  manager  of  the  property  of  the  said 
Anna   Callahan,   began   and   completed   the 
cutting  of  a  crevice  in  the  west  side  of  the 
west  wall  of  said  barber  shop  as  aforesaid; 
that  said  crevice  was  cut  for  the  purpose  of 
laying  a  rain  spout  therein  and  thus  enable 
aaid  contractors,  E.  B.  Putman  and  Link 
Cowan,  to  build  the  east  wall  of  said  build- 
ing to  be  erected  on  lot  12  as  aforesaid  im- 
mediately adjacent  to  said  wall  of  said  bar- 
ber  shop;    that   said   trench   was   about   7 
inches  in  depth  and  6  inches  in  width,  and 
extending  the  entire  length  of  said  wall  di- 
agonally with  the  same  and  in  the  middle 
thereof  from  its  base  and  the  roof  of  said 
barber  shop;   that  in  cutting  said  crevice 
as  aforesaid  the  said  Anna  Callahan  and  L. 
Wheeler  were  careless,   negligent,   and   un- 
skilful, and  failed  to  exercise  due  care  and 
reasonable    precaution,    whereby   said   wall 
was  caused  to  fall  and  crumble  down  upon 
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plaintiff's  barber  equipments  and  property 
within  said  barber  shop,  and  totally  destroy- 
ing the  same,  to  his  damage  as  per  Exhibit 
A;  that  said  negligent  and  careless  acts  on 
the  part  of  the  said  Anna  Callahan  and  L. 
Wheeler  as  aforesaid  were  the  concurring 
causes  with  the  negligent  and  careless  acts 
on  the  part  of  the  said  defendants  E.  B. 
Putman  and  Link  Cowan  as  aforesaid  in 
causing  said  damage  and  injuries  to  plain- 
tiff's property  as  aforesaid. 

''III.  For  a  further  cause  of  action  against 
said  defendants,  E.  B.  Putman,  Link  Cowan, 
Anna  Callahan,  and  L.  Wheeler  (includ- 
ing paragraphs  1  and  2  in  count  1  and 
paragraph  1  in  count  11  herein),  plaintiff 
alleges  and  says:  (1)  That  the  injuries 
to  plaintiff's  property,  resulting  in  his  dam- 
age in  the  sum  of  $750,  was  the  result  of, 
and  directly  due  to,  the  concurrent,  negli- 
gent, careless,  and  unskilful  acts  of  said  de- 
fendants as  aforesaid. 

"Wherefore  plaintiff  prays  judgment 
against  said  defendants,  and  each  of  them, 
in  the  sum  of  $750,  for  the  costs  of  this 
action,  and  for  all  other  relief  justified  in 
the  premises." 

At  the  close  of  the  evidence  the  court  in- 
structed the  jury  to  find  for  the  defendants 
Putman  and  Cowan  and  Wheeler,  but  sub- 
mitted the  question  of  Anna  Callahan's  lia- 
bility to  the  jury.  The  evidence  shows  that 
a  crevice  was  cut  the  length  of  the  wall  for 
the  purpose  of  putting  in  a  pipe,  and  that  it 
was  completed  a  short  time  before  the  crev- 
ice for  the  adjoining  building  was  com- 
pleted. Wheeler  ordered  the  trench  to  be 
cut  in  the  wall.  He  was  Mrs.  Callahan's 
agent  to  collect  rents  and  make  repairs. 
Mrs.  Callahan  was  living  in  Omaha,  Ne- 
braska, and  had  not  been  in  Shawnee  at  any 
recent  time  before  the  crevice  was  cut.  Her 
agent  had  not  notified  her  that  another 
building  was  going  to  be  erected  on  the  ad- 
joining lot.  Wheeler  was  having  the  pipe 
put  in  the  wall  to  carry  off  the  water,  for 
the  reason  that  on  account  of  the  erection 
of  the  building  on  the  adjoining  lot  there 
would  not  be  room  for  the  pipe'  on  the  out- 
side. 

The  brief  of  plaintiff  in  error  contains 
numerous  assignments  of  error.  The  prin- 
cipal one  is  that  the  court  erred  in  refusing 
to  instruct  the  jury  to  find  a  verdict  for 
the  defendant  Callahan.  It  is  the  conten- 
tion of  plaintiff  in  error  that,  when  the 
court  found  that  Wheeler  was  not  liable,  it 
was  its  duty  to  make  the  same  finding  as 
to  Mrs.  Callahan.  In  other  words,  she  con- 
tends that  if  her  agent  was  not  liable  slie 
was  not  liable.  This  contention  is  correct. 
Wheeler  was  the  person  who  had  the  work 
done.  Unless  he  was  liable  his  principal 
was  not  liable.    When  a  tort  has  been  com- 
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mitted  the  person  who  actually  commits  it 
is  liable  if  anvone  ib.  If  he  is  not  liable 
then  his  principal  cannot  be  held  liable. 
If  he  acts  as  the  agent  of  another,  the  other 
is  responsible  by  reason  of  the  doctrine  of 
respondent  superior,  and  not  because  he  has 
himself  done  a  wrong. 

In  the  case  of  New  Orleans  &  N.  £.  R. 
Co.  V.  Jopes,  142  U.  S.  18,  35  L.  ed.  919, 
12  Sup.  Ct.  Rep.  109,  Mr.  Justice  Brewer 
said:  ''It  would  seem  on  general  principles 
that  if  the  party  who  actually  causes  the 
injury  is  free  from  all  civil  and  criminal 
liability  therefor,  his  employer  must  also 
be  entitled  to  a  like  immunity.  •  .  . 
But  here  the  defense  is  that  the  act  of  the 
conductor  was  lawful.  If  the  immediate 
actor  is  free  from  responsibility  because 
his  act  was  lawful,  can  his  employer,  one 
taking  no  direct  part  in  the  transaction, 
be  held  responbibleT  ...  If  an  act  of 
an  employee  be  lawful,  and  one  which  he  is 
justified  in  doing,  and  which  casts  no  per- 
sonal responsibility  upon  him,  no  responsi- 
bility attaches  to  the  employer  therefor." 
This  opinion  was  followed  by  the  circuit 
court  of  appeals  for  the  eighth  circuit  in 
Portland  Gold  Min.  Co.  v.  Stratton*s  In- 
dependence, 16  L.R.A.(N.S.)  677,  85  C.  C. 
A.  393,  158  Fed.  63,  in  an  opinion  by  Mr. 
Justice  Van  Devanter,  now  of  the  Supreme 
Court  of  the  United  States. 

In  McGinnis  v.  Chicago,  R.  I.  &  P.  R.  Co. 
200  Mo.  347,  9  L.R.A.(N.S.)  880,  118  Am. 
St.  Rep.  661,  98  S.  W.  590,  9  Ann.  Cas. 
656,  the  third  paragraph  of  the  syllabus 
is  as  follows :  "Where  the  servant  is  charged 
with  misfeasance,  and  he  and  the  master 
are  joined  as  defendants,  and  the  petition 
imputes  the  negligence  of  the  servant  to 
the  master,  a  verdict  of  the  jury  finding 
the  servant  not  guilty  of  negligence  dis- 
charges the  master  also,  although  the  ver- 
dict is  against  the  master."  The  same 
doctrine  is  announced  in  Hayes  ▼.  Chicago 
Teleph.  Co.  218  111.  414,  2  L.R.A.(N.S.)  764, 
75  N.  E.  1003;  Featherstone  v.  Newburgh 
&  C.  Tump.  Road,  71  Hun,  109,  24  N.  Y. 
Supp.  603;  Doremus  v.  Root,  23  Wash.  710, 
54  L.R.A.  649,  63  Pac.  672;  Indiana  Nitro- 
glycerine &  Torpedo  Co.  v.  Lippincott 
Glass  Co.  165  Ind.  361,  75  N.  E.  649;  Stev- 
ick  V.  Northern  P.  R.  Co.  39  Wash.  501, 
81  Pac.  999,  18  Am.  Neg.  Rep.  667;  Morris 
V.  Northwestern  Improv.  Co.  63  Wa«h.  451, 
102  Pac.  402;  Bradley  v.  Rosenthal,  154 
Cal.  420,  129  Am.  St.  Rep.  171,  97  Pac. 
875;  Hill  v.  Bain,  35  R.  I.  75,  2  Am.  St. 
Rep.  873,  23  Atl.  44;  Chicago,  St.  P.  M. 
&  O.  R,  Co.  V.  McManigal,  73  Neb.  580,  103 
N.  W.  305,  107  N.  W.  243. 

The  defendant  Wheeler  was  not  acting 
under  the  direct  instructions  of  his  prin- 
cipal, but  was  acting  under  a  general 
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agency,  without  specific  instructions  from 
his  principal  to  do  this  particular  act.  If 
he  is  not  responsible  there  is  no  liability 
anywhere. 

The  defendant  in  error  has  not  filed  a 
brief  in  the  case.  It  would  appear  from 
some  statements  of  the  brief  of  plaintiff  in 
error  that  the  court  permitted  the  case  to 
go  to  the  jury  for  a  breach  of  covenant 
of  quiet  enjoyment  of  the  premises,  but 
the  petition  was  not  framed  upon  that 
theory,  and  the  measure  of  damages  sub- 
mitted to  the  jury  was  not  based  upon 
that  theory,  and  the  instructions  to  the 
jury  upon  the  measure  of  damages  would 
not  be  proper  if  the  action  were  one  for 
breach  of  covenant  for  quiet  enjoyment. 
Therefore  it  will  not  be  presumed  that  it 
was  upon  that  theory  that  the  case  wma 
decided  as  it  was. 

As  the  judgment  of  the  lower  court  in 
favor  of  Wheeler  has  become  final,  the 
judgment  against  Mrs.  Callahan  should  be 
reversed  and  here  rendered  in  her  favor. 

Per  Curiam: 

Adopted  m  whole. 


MISSISSIPPI  SUPRBMB  COURT. 

ST.   LOraS   k   SAN   FRANCISCX>  RAIL- 

ROAD    COMPANY 

▼. 

IDA   A.    SANDERSON   et   aL 

(99  Miss.  148,  54  So.  885.) 

Trial  —  absence  of  flndtnsr  for  or 
acrainst  oodefendant  —  right  to  Judg- 
ment. 

1.  A  failure  of  the  jury  to  find  either 
for  or  against  one  of  two  codefendante  in 
an  action  to  recover  damages  for  negli- 
gent injuries,  when  finding  against  the 
other,  justifies  the  entering  of  a  judgment 
in  his  favor. 

Carriers  —  passenger  —  intention  to 
pay  fare. 

2.  One  who  boards  a  train  to  ride  a  short 

Note.  —  As  to  effect  of  verdict  for  serv- 
ant in  an  action  against  master  and  serv- 
ant for  servant's  ne^fligence  or  misfeasance, 
see  footnote  to  Callahan  v.  Graves,  ante, 
360. 

Generally  as  to  liability  of  carrier  for 
wilful  torts  of  servants  to  passengers,  see 
note  to  Gassenheimer  v.  Western  K.  Co.  40 
LJl.A.(N.S.)    999. 

As  to  liability  of  carrier  for  assault  by 
employee  on  passenger  outside  of  car  or 
train,  see  note  to  Blomsness  v.  Puget  Sound 
Electric  R.  Co.  17  L.R.A.(N.S.)  764.  As 
to  assault  by  servant  on  passenger  while 
on  train,  see  note  to  Houston  &  T.  C.  R. 
Co.  v.  Bush,  32  L.R.A.(N.S.)  1201. 
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distance,  with  intention  to  pay  bis  fare 
if  he  is  asked  for  it,  may  be  found  to  be  a 
passenger,  although  he  remains  on  the 
platform  and  has  not  been  approached  by 
the  conductor  for  fare. 

Same  —  killing:  of  passenger  by  con- 
ductor —  liability. 

3.  A  railroad  company  is  liable  for  the 
killing  of  a  passenger  by  a  bullet  fired  by 
the  conductor  from  a  pistol  borrowed  from 
another  passenger  while  they  were  stand- 
ing beside  the  train,  without  intention  of 
doing  injury,  upon  the  theory  that  it  is 
the  carrier's  duty  to  protect  passengers,  al- 
though the  conductor  was  acting  entirely 
outside  the  line  of  his  duty. 

Appeal  —  codefendant  —  right  of  one 
to  advantage  of  error  against  an- 
other. 

4.  A  railroad  company  jointly  sued  with 
its  conductor  for  injury  to  a  passenger  in- 
flicted by  him  cannot  complain  of  the  ex- 
oneration of  the  conductor  when  judgment 
was  entered  against  itself,  if  the  statute 
provides  that  one  of  several  appellants  shall 
not  be  entitled  to  reversal  because  of  error 
in  the  judgment  against  another  not  af- 
fecting his  rights  in  the  case. 

(March   13,   1911.) 

CROSS  APPEALS  from  a  judgment  of 
the  Circuit  Court  for  Monroe  County 
in  an  action  brought  to  recover  compensa- 
tion for  the  alleged  wrongful  killing  of 
plaintiffs  husband  and  father;  defendant 
railroad  company  appealing  from  so  much 
of  the  decree  as  held  it  liable  for  the  death 
and  plaintiffs  appealing  from  so  much  as 
refused  to  hold  the  conductor  of  the  train 
also  liable.    Afiirmed. 


Statement  by  Whitfield,  C: 

This  is  a  suit  by  the  appellees,  the  widow 
and  children  of  one  J.  P.  Sanderson,  for  dam- 
ages for  killing  of  Sanderson,  by  the  con- 
ductor, Willis,  in  charge  of  a  passenger 
train  of  the  appellant  railroad  company. 
The  record  discloses  the  fact  that  Sander- 
son, in  company  with  a  young  man  named 
Pennington,  got  upon  the  platform  of  a 
passenger  train  of  appellant  about  10 
o'clock  at  night,  intending  to  ride  from 
Amory  to  Aberdeen  junction,  a  distance  of 
1  mile.  The  fare  was  5  cents.  The  con- 
ductor did  not  see  these  two  parties  on  the 
platform,  nor  did  they  offer  to  pay  fares, 
though  Pennington  says  that  they  were 
ready  and  willing  to  pay  same  and  expected 
to  do  so  when  the  conductor  should  ask 
them.  The  conductor  testified  that  he  did 
not,  as  a  rule,  work  the  train  between  these 
two  points,  but  that  he  occasionally  col- 
lected fares  from  persons  traveling  that 
distance,  and  that  he  did  not  see  the  de- 
ceased and  bis  companion,  nor  did  he  know 
that  they  were  on  the  train  that  night. 
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When  the  train  reached  Aberdeen  junc- 
tion, deceased  and  his  companion  got  oil 
on  the  side  of  the  car,  and  the  conductor 
and  two  of  the  passengers  stepped  off,  when 
the  conductor  borrowed  a  pistol  from  one 
of  the  passengers  and  fired,  killing  San- 
derson. The  defense  is  that  he  did  not 
shoot  at  Sanderson,  and  did  not  know  that 
he  was  in  that  direction,  and  that  the  kill- 
ing was  purely  accidental.  This  question 
however,  was  submitted  to  the  jury;  it 
being  the  theory  of  the  appellees  that  the 
killing  was  not  an  accident,  or  that  at  least 
the  conductor  was  guilty  of  gross,  wanton 
negligence  in  firing  the  pistol.  Suit  was 
brought  against  the  railroad  company  and 
the  conductor,  and  the  jury  returned  a  ver- 
dict for  $10,000  against  the  railroad  com- 
pany, from  which  this  appeal  comes. 

Mr.  E.  O.  Sykes,  Jr.,  for  defendant: 

If  a  passenger  elects  to  ride  upon  the  plat- 
form of  a  steam  railway  car,  without  any 
necessity,  real  or  apparent,  for  taking  that 
position,  and  while  so  riding  is  injured 
under  such  circumstances  that  he  would 
not  have  been  injured  if  he  had  not  taken 
that  position  ...  he  cannot  recover 
damages  from  the  company. 

Dougherty  v.  Yazoo  &  M.  Valley  R.  Co. 
84  Miss.  502,  36  So.  699;  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Byrd,  89  Miss.  308,  42  So 
286;  3  Thomp.  Neg.  1[2947,  p.  409. 

The  conduct  of  Sanderson  and  Penning- 
ton both  show  that  it  was  never  their  in* 
tention  to  come  under  the  care  or  control 
of  the  appellant  during  the  ride. 

Condran  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
28  L.R.A.  749,  14  C.  C.  A.  506,  32  U.  S. 
App.  182,  67  Fed.  522;  Collins  v.  South- 
ern R.  Co.  89  Miss.  375,  42  So.  167;  Jones 
V.  Boston  &  M.  R.  Co.  163  Mass.  245,  39 
N.  E.  1019;  Andrews  v.  Yazoo  &  M.  Valley 
R.  Co.  86  Miss.  129,  38  So.  773,  18  Am. 
Neg.  Rep.  525;  Webster  v.  Fitchburg  R. 
Co.  161  Mass.  298,  24  LJLA.  621,  37  N.  E. 
165;  Bricker  v.  Philadelphia  &  R.  R.  Co. 
132  Pa.  1,  19  Am.  St.  Rep.  585,  18  Atl.  983, 
10  Am.  Neg.  Cas.  207;  Missouri,  K.  ft  T. 
R.  Co.  V.  Williams,  91  Tex.  255,  40  S.  W. 
350,  42  S.  W.  855;  Chicago  ft  E.  I.  R.  Co. 
V.  Jennings,  190  111.  478,  54  L.R.A.  827, 
60  N.  E.  818;  Illinois  C.  R.  Co.  v.  O'Keefe, 
168  111.  115,  39  L.R.A.  148,  61  Am.  St. 
Rep.  68,  48  N.  E.  294,  4  Am.  Neg.  Rep. 
48;  Udell  v.  Citizens'  Street  R.  Co.  152 
Ind.  507,  71  Am.  St.  Rep.  336,  52  N.  E. 
799,  5  Am.  Neg.  Rep.  562;  3  Thomp.  Neg. 
§§2633,  2670;  4  Elliott,  Railroads,  §§1578, 
1581;  Alabama  City,  G.  ft  A.  R.  Co.  v. 
Bates,  149  Ala.  487,  43  So.  98;  Fremont,  E. 
ft  M.  Valley  R.  Co.  v.  Hagblad,  72  Neb.  773, 
4  L.R.A.(N.S.)  264,  101  N,  W.  1033,  106 
N.  W.  1041,  9  Ann.  Oas.  1096;  Toledo,  W, 
^3 
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ft  W.  R.  Co.  V.  BrookB,  81  lU.  245;  Florida 
Southern  R.  C!o.  t.  Hirst,  30  Fla.  1,  10 
L.R.A.  631,  32  Am.  St.  Rep.  17,  11  So.  510. 

Even  if  deceased  had  been  a  passenger  on 
this  train  he  severed  the  relation  by  yolun- 
tarily  getting  off  before  passengers  were  in- 
vited to  do  so. 

Glenn  v.  Lake  Erie  &  W.  R.  Co.  105  Ind. 
659,  2  L.RJ^.(N.S.)  872,  112  Am.  St.  Rep. 
255,  75  N.  E.  282,  6  Ann.  Gas.  1032;  Hein- 
lein  V.  Boston  &  P.  R.  Co.  147  Mass.  136, 
0  Am.  St.  Rep.  676,  16  N.  E.  698;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Beecher,  65  Ark.  64, 
44  S.  W.  715. 

If  Sanderson  were  not  a  passenger  at  the 
time  he  was  shot,  then  the  appellant  cannot 
be  liable  in  this  case. 

Alabama  &  V.  R.  Co.  v.  Harz,  88  Miss.  681, 
42  So.  201;  Andrews  v.  Yazoo  &  M.  Valley 
R.  Co.  86  Miss.  129,  38  So.  773,  18  Am.  Neg. 
Rep.  525;  Barmore  v.  Vicksburg,  S.  k  P. 
R.  Co.  85  Miss.  426,  70  L.R.A.  627,  38  So. 
210,  3  Ann.  Cas.  594;  Canton  Cotton  Ware- 
house Co.  V.  Pool,  78  Miss.  147,  84  Am.  St. 
Rep.  620,  28  So.  823;  Yazoo  &  M.  Valley 
R.  Co.  V.  Anderson,  77  Miss.  28,  25  So. 
865;  Illinois  C.  R.  Co.  v.  Latham,  72  Miss. 
82,  16  So.  757 ;  Alabama  &  V.  R.  Co.  v.  Mc- 
Afee, 71  Miss.  70,  14  So.  260;  Birmingham 
R.  &  Electric  Co.  v.  Baird,  130  Ala.  334, 
54  L.R.A.  752,  89  Am.  St.  Rep.  43,  30  So. 
456;  Turley  v.  Boston  &  M.  R.  Co.  70  N.  H. 
348,  47  Atl.  261,  8  Am.  Neg.  Rep.  484; 
Birmingham  R.  ft  Electric  Co.  v.  Mason,  137 
Ala.  342,  34  So.  207. 

The  finding  in  favor  of  Willis  exonerates 
the  company. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  James,  73  Tex. 
12,  15  Am.  St  Rep.  743,  10  S.  W.  744; 
Westfield  Gas  &  Mill.  Co.  v.  Abernathy,  8 
Ind.  App.  73,  35  N.  E.  399;  Doremus  v. 
Root,  23  Wash.  710,  54  L.R.A.  649,  63  Pac. 
572;  Illinois  C.  R.  Co.  v.  Clarke,  85  Miss. 
691,  38  So.  97;  New  Orleans  &  N.  E.  R.  Co. 
V.  Jopes,  142  U.  S.  28,  35  L.  ed.  925,  12 
Sup.  Ct.  Rep.  109 ;  Hayes  v.  Chicago  Teleph. 
Co.  218  111.  414,  2  L.R.A.(N.S.)  764,  75 
N.  E.  1093;  Stevick  v.  Northern  P.  R.  Co. 
39  Wash.  506,  81  Pac.  1001,  18  Am.  Neg. 
Cas.  667;  Indiana  Nitroglycerine  A.  Torpedo 
Co.  v.  Lippincott  Glass  Co.  165  Ind.  361,  75 
N.  E.  649. 

Messrs.  Lefftwich  A  Tubb,  for  plaintiffs : 

Whether  Sanderson  was  a  passenger  or  a 
trespasser  was  a  question  of  fact  for  the 
jury. 

3  Thomp.  Neg.  §§  2635,  2638,  2640 ;  Creed 
v.  Pennsylvania  R.  Co.  86  Pa.  139,  27  Am. 
Rep.  693;  Illinois  C.  R.  Co.  v.  0*Keefe,  61 
Am.  St.  Rep.  103,  note;  Perkins  v.  New 
York  C.  R.  Co.  82  Am.  Dec.  293,  note;  4 
Elliott,  Railroads,  §§1578,  1679;  Pennsyl- 
vania R.  Co.  V.  Books,  57  Pa.  339,  98  Am. 
Dec.  220;  2  Wood,  Railway  Law,  §  1037;  0 
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Cyc.  536-539;  Webster  v.  Fitchburg  R.  Co. 
161  Mass.  298,  24  L.R.A.  521,  37  N.  £. 
165;  Alabama  &  V.  R.  Co.  v.  Beardsley,  79 
Miss.  417,  89  Am.  St.  Rep.  660,  30  So.  660; 
Arnold  v.  Pennsylvania  R.  Co.  115  Pa.  135, 

2  Am.  St.  Rep.  542,  8  Atl.  213;  Higley  v. 
Gilmer,  3  Mont.  90,  35  Am.  Rep.  450;  Gard- 
ner V.  Waycross  Air-Line  R.  Co.  97  Ga. 
482,  54  Am.  St.  Rep.  435,  25  S.  E.  334. 

One  who  enters  a  railroad  car,  inj«nding 
in  good  faith  to  become  a  passenger^  is 
such  in  fact. 

niinois  C.  R.  Co.  v.  O'Keefe,  168  HL  116, 
39  LJELA«  148,  61  Am.  St.  Rep.  82,  48  N.  E. 
294,  4  Am.  Neg.  Rep.  48. 

Payment  of  fare  is  not  necessary. 

Alabama  &  V.  R.  Co..  v.  Beardsley,  79 
Miss.  417,  89  Am.  St.  Rep.  660,  30  Sa 
660;  Hurt  ▼.  Southern  R.  Co.  40  Miss. 
391;  niinoiB  C.  R.  Co.  v.  O'Keefe,  61  Am. 
St.  Rep.  85,  note;  3  Thomp.  Neg.  §§2634- 
2642. 

The  opportunity  of  the  conductor  and 
the  servants  of  the  train  to  see  who  gets 
on  and  off  of  the  train  binds  them  as  well 
as  actual  sight  or  observation. 

Birmingham  R.  Light  A,  P.  Co.  v.  Jung, 
161  Ala.  461,  49  So.  434,  18  Ann.  Cas.  557; 
Highland  Ave.  &  Belt  R.  Co.  v.  Burt,  92 
Ala.  291,  13  L.R.A.  95,  9  So.  410,  2  Am. 
Neg.  Cas.  73. 

A  passenger  must  not  only  have  a  chance 
to  safely  board  the  train,  but  he  must  have 
a  chance  to  safely  leave  it. 

Com.  V.  Boston  &  M.  R.  Co.  129  Mass. 
500,  37  Am.  Rep.  382,  3  Am.  Neg.  Cas.  705; 
Warner  v.  People's  Street  R.  Co.  141  Pa. 
615,  21  Atl.  737. 

The  carrier  is  liable  for  the  ill  treatment 
of  its  passengers  by  its  servants,  whether 
they  are  acting  in  line  of  duty  or  not. 

3  Thomp.  Neg.  §§  3187,  3084;  Flint  v. 
Norwich  &  N.  Y.  Transp.  Co.  34  Conn.  654, 
Fed.  Cas.  No.  4,873;  Ferry  Cos.  v.  White, 
99  Tenn.  256,  38  L.R.A.  427,  41  S.  W.  583, 

3  Am.  Neg.  Rep.  279. 

It  cannot  be  tolerated  that  a  passenger 
conductor  in  charge  of  a  train  of  passengers 
can  be  playing  with  a  pistol  in  the  presence 
of  bis  passengers  while  the  train  is  in  mo- 
tion, and  while  the  pajssengers  are  alight- 
ing, and  kill  one  of  them  or  even  a  by- 
stander, and  then  be  allowed  to  set  up  that 
the  killing  was  an  accident. 

New  Orleans,  St.  L.  &  C.  R.  Co.  v.  Burke, 
53  Miss.  200,  24  Am.  Rep.  689;  Coleman 
V.  Yazoo  A  M.  Valley  R.  Co.  90  Miss.  029, 
43  So.  473;  Flint  v.  Norwich  &  N.  Y. 
Transp.  Co.  34  Conn.  554,  Fed.  Cas.  No.  4,- 
873;  Ferry  Cos.  v.  White,  99  Tenn.  256,  38 
L.R.A.  427,  41  S.  W.  583,  3  Am.  Neg.  Rep. 
279;  Brunswick  &  W.  R.  Co.  v.  Moore,  101 
Ga.  684,  28  S.  E.  1000,  3  Am.  Neg.  Rep. 
779;     Birmingham    R.  *;    Electric    Co,    v. 
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Baird,    130    Ala.    334,    64    L.R.A.    752,    89 1 
Am.  St.  Rep.  43,  30  So.  456;  Code  of  1906, 
§§  1356,  1357. 

Whitfield,  C,  filed  the  following  opin- 
ion: 

On  the  trial  of  this  case,  which  waa  an 
action  against  the  St.  Louis  &  San  Fran". 
CISCO  Railroad  Company  and  T.  P.  Willis, 
the  conductor,  the  jury  returned  a  yerdict 
in  favor  of  the  plaintiffs  against  the  rail- 
road company  for  $10,000  damages.  But 
the  verdict  was  silent  as  to  the  codef end- 
ant,  Willis,  the  conductor.  We  think,  on 
the  authorities,  that  this  amounted  to  a 
Terdict  exonerating  Willis,  to  the  same  ex- 
tent as  if  they  had  found  a  verdict  for 
Willis.  After  the  verdict,  Willis  made  a 
motion,  hased  on  this  theory,  and  the  court 
sustained  the  motion,  and  entered  a  judg- 
ment discharging  Willia  from  liability. 
The  cross  appeal  is  prosecuted  from  this. 
We  think  the  action  of  the  court  was  cor- 
rect on  the  matter  involved  in  the  cross 
appeal. 

The  defendant  company  later  made  a  mo- 
tion in  arrest  of  the  judgment  against  it. 
The  railroad  company  presents  four  de- 
fenses: First,  that  the  firing  of  the  pistol 
by  the  conductor,  Willis,  and  the  killing  of 
the  deceased,  Sanderson,  the  husband  and 
father  of  the  plaintiffs,  was  an  accident 
pure  and  simple,  and  hence  that  the  com- 
pany was  not  liable;  second,  that  the  firing 
of  the  pistol  and  the  killing  of  the  de- 
ceased by  the  conductor,  Willis,  if  inten- 
tional, was  a  thing  not  done  in  the  line  of 
his  duty  while  engaged,  in  the  service  of 
his  master,  and  hence,  being  a  thing  out- 
side the  scope  of  his  employment,  and  not 
in  the  line  of  his  duty,  the  company  was 
not  liable;  third,  that  the  deceased  was  not 
a  passenger,  and  hence  the  company  was 
not  liable;  and,  fourth,  that  the  verdict 
and  judgment  exonerating  Willis,  the  con- 
dnctor,  necessarily  operated  logically  as  an 
exoneration  also  of  the  master,  and  that 
the  verdict  for  Willis  and  against  the  com- 
pany was  an  inconsistent,  irregular,  and  il- 
logical verdict,  and  that  the  motion  in  ar- 
rest of  the  judgment,  therefore,  should  have 
been  sustained. 

As  to  the  first,  the  verdict  of  the  jury 
must  be  taken  as  having  established  the 
fact  that  the  act  was  not  accidental. 

Am  to  the  third  defense,  that  the  deceased 
was  not  a  passenger,  we  think,  also,  that 
the  evidence  as  to  whether  he  was  a  passen- 
gcr,  under  all  the  peculiar  circumstances 
of  this  particular  case  as  shown  by  the  evi- 
dence, was  a  question  of  fact  for  the  jury 
to  determine,  on  proper  instructions  from 
the  court.  The  defendant  company  got  the 
benefit  of  instructions  which  told  them,  in' 
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varying  forms,  that  if  they  believed  from 
the  evidence  that  the  deceased  was  conceal- 
ing himself  so  as  to  evade  the  payment  of 
his  fare,  that  he  did  not  have  the  bona 
fide  intention  when  he  boarded  the  train  of 
paying  his  fare,  but  was  stealing  a  ride 
and  attempting  to  evade  his  fare,  they 
should  find  for  the  defendant  company. 
Under  these  full  instructions  on  the  testi- 
mony in  the  case,  the  time  of  the  ride  be- 
ing only  about  5  minutes,  we  think  the  fact 
that  he  was  a  passenger  was  properly  sub- 
mitted to  the  jury  for  their  determination, 
and  that  the  verdict  consequently  estab- 
lishes the  fact  that  he  was.  a  passenger. 
The  authorities  on  this  subject  have  been 
admirably  collected  by  the  counsel  on  both 
sides,  whose  briefs  are  able  and  exhaustive, 
and  we  refer  to  them  without  further  com- 
ment. 

As  to  the  second  proposition,  if  it  should 
be  conceded  that  the  act  was  not  one  in  the 
line  of  the  conductor's  duty,  but  was  one 
wholly  outside  of  the  scope  of  his  employ- 
ment and  the  line  of  his  duty,  it  is  thor- 
oughly well  settled  that  this  beneficent 
principle,  applicable  in  proper .  cases,  that 
the  master  is  not  responsible  for  the  acts 
done  by  the  servant  outside  the  line  of  his 
duty,  and  not  in  the  service  of  the  master, 
has  no  application  whatever  to  a  case  where 
the  conductor,  the  alter  ego  of  the  company, 
himself  inflicts  the  injury  on  the  passenger. 
In  Thompson  on  Negligence,  vol.  3,  §  3187. 
it  is  said:  "This  calls  up  a  plain  distinc- 
tion between  the  liability  of  a  carrier  of 
passengers  for  assaults  or  insults  commit- 
ted by  his  own  servants  upon  his  passen- 
gers and  for  similar  wrongs  committed  by 
them  upon  trespassers  or  third  persons. 
For  such  wrongs  committed  upon  his  passen- 
gers he' will  be  liable  in  any  event,  whether 
in  doing  them  his  servant  was  acting  within 
the  scope  of  his  employment  or  not,  since 
they  are  a  breach  of  his  contract  to  carry 
his  passenger  in  safety  and  with  good 
treatment."  And  in  a  masterly  opinion  by 
McClellan,  Ch.  J.,  Birmingham  Ry.  &  Elec- 
tric Co.  V.  Baird,  reported  in  130  Ala.  334, 
64  L.R.A.  752,  89  Am.  St.  Rep.  43,  30  So. 
456,  this  doctrine  is  elaborately  discussed 
and  thoroughly  vindicated,  citing  and  re- 
viewing, a  large  number  of  authorities. 
Judge  McClellan,  speaking  for  the  supreme 
court  of  Alabama  in  that  case,  says:  ''And 
it  is  of  no  consequence,  when  the  wrong  is 
committed  by  the  carrier's  own  servant, 
even  that  servant  particularly  charged  with 
the  duty  of  conserving  the  passenger's  well- 
being,  en  toutef  that  the  act  bears  no  con- 
nection or  relation  with  or  to  the  duties  of 
such  servant  to  the  carrier,  and  is  not  com- 
mitted as  an  incident  to  the  discharge  of 
any   duty,  but  is  utterly  violative  of  aH 
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duty,  and  apart  and  away  from  the  scope 
of  employment,  as  that  term  is  understood 
in  the  class  of  cases  first  above  referred 
to.  The  carrier  is  liable  in  such  cases,  be- 
cause the  act  is  violative  of  the  duty  it 
owes  through  the  servant  to  the  passenger, 
and  not  upon  the  idea  that  the  act  is  in- 
cident to  a  duty  within  the  scope  of  the 
servant's  employment;  and  it  is  manifest- 
ly immaterial  that  the  act  may  have  been 
one  of  private  retribution  on  the  part  of 
the  servant,  actuated  by  personal  malice 
toward  the  passenger,  and  having  no  at- 
tribute of  service  to  the  carrier  in  it.  It 
is  wholly  ina^t  and  erroneous  to  apply  the 
doctrine  of  scope  of  employment,  as  ordi- 
narily understood,  to  such  an  act.  Its  only 
relation  to  the  scope  of  the  servant's  em- 
ployment rests  upon  the  disreg^d  and 
violation  of  a  duty  imposed  by  the  employ- 
ment. This  is,  beyond  question,  we  think, 
the  true  doctrine  on  principle,  and  while, 
as  indicated  above,  there  are  adjudica^ 
tions  against  it>  the  great  weight  of  au- 
thority supports  it." 

He  quotes  in  that  opinion  the  following 
from  Chief  Justice  Ryan  in  the  case  of 
Craker  v.  Chicago  &  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  504,  8  Am.  Neg.  Cas.  665 : 
"But  we  need  not  pursue  the  subject;  for, 
however  that  may  be  in  general,  there  can 
be  no  doubt  of  it  in  those  employments  in 
which  the  agent  performs  a  duty  of  the 
principal  to  third  persons,  as  between  such 
third  persons  and  the  principal.  Because 
the  principal  is  responsible  for  the  duty, 
and  if  he  delegate  it  to  an  agent,  and  the 
agent  fail  to  perform  it,  it  is  immaterial 
whether  the  failure  be  accidental  or  wil- 
ful, in  the  negligence  or  in  the  malice  of 
the  agent,  the  contract  of  the  principal  is 
equally  broken  in  the  negligent  disregard, 
or  in  the  malicious  violation,  of  the  duty 
by  the  agent.  It  would  be  cheap  and  super- 
ficial morality  to  allow  one  owing  a  duty 
to  another  to  commit  the  performance  of 
his  duty  to  a  third,  without  responsibility 
for  the  malicious  conduct  of  the  substitute 
in  performance  of  the  duty.  If  one  owe 
bread  to  another,  and  appoint  an  agent  to 
furnish  it,  and  the  agent  of  malice  fur- 
nish a  stone  instead,  the  principal  is 
responsible  for  the  ptone  and  its  conse- 
quences. In  such  cases,  malice  is  negli- 
gence. Courts  are  generally  inclining  to 
this  view,  and  this  court  long  since  affirmed 
it."  And  he  also  quotes  the  following  from 
Elliott  on  Railroads:  "There  is  much  ap- 
parent confiict  among  the  authorities  upon 
this  subject;  but  we  think  some  of  it  is 
due  to  the  use  of  the  term  'scope  of  em- 
ployment,' or  'line  of  duty'  in  a  diflferent 
sense  in  different  cases,  or  to  a  failure  to 
place  the  decision  upon  the  correct  ground. 
46  L.R.A,(N.S.) 


It  is  not  merely  a  question  of  negligence 
in  such  cases,  nor  is  it  strictly  a  question 
depending  upon  the  scope  of  the  servant's 
particular  employment.  It  is  a  question  of 
the  absolute  duty  of  a  railroad  company 
to  its  passengers  as  long  as  that  relation 
subsists,  and  a  breach  of  that  duty  on  its 
part,  whether  caused  by  the  wilful  act  of 
'an  employee  or  not.  .  .  .  Either  the 
company  or  the  passengers  must  take  the 
risk  of  infirmities  of  temper,  maliciousness, 
and  misconduct  of  the  employees  whom  the 
company  has  placed  upon  the  train,  and  to 
whom  it  has  committed  the  discharge  of  its 
duty  to  protect  and  look  after  the  safety 
of  its  passengers.  A  passenger  has  no  con- 
trol over  them,  and  the  company  alone  has 
the  power  to  select  and  remove  them.  It  is^ 
therefore,  but  just  to  make  the  company, 
rather  than  the  passengers,  take  this  risk, 
and  to  hold  it  responsible."  4  Elliott,  Rail- 
roads, §1638. 

We  approve  this  as  the  true  rule  in  this 
character  of  cases.  The  supreme  and  para- 
mount duty  of  the  conductor,  who  is  the 
master  in  such  cases,  is  to  protect  the  pas- 
sengers from  injury;  and  the  absolute  char- 
acter of  this  duty  excludes  entirely  the  oper- 
ation of  the  other  principle,  applicable  in 
proper  cases,  that  the  master  is  not  liable 
for  the  servant's  act,  where  that  act  is 
clearly  not  in  the  line  of  his  duty  and  done 
outside  the  scope  of  his  employment.  It 
seems  to  us  a  perfectly  sound  rule,  founded 
in  the  hi^est  and  most  beneficent  public 
policy. 

The  only  remaining  defense  is  the  tech- 
nical one,  founded  in  the  rules  of  pleading 
and  practice;  to  wit,  that  the  verdict  and 
judgment  exonerating  the  conductor  neces- 
sarily and  logically  resulted  inevitably  in 
the  exoneration  also  of  the  ms^ter.  The 
reasoning  is  that  the  master  can  only  be 
responsible  in  a  case  like  this,  because  the 
servant  is, .  on  the  doctrine  of  respondeat 
superior.  It  is  said  with  great  ingenuity 
and  ability  that  the  master  can  only  be 
derivatively  liable;  that  is,  he  is  liable,  if 
at  all,  only  because  of  the  act  of  the  serv- 
ant, when  that  act  makes  the  servant  liable ; 
and  a  verdict,  as  in  this  case,  for  the  con- 
ductor, and  against  the  defendant,  is  in- 
consistent, irregular,  and  illogical.  The 
Texas  supreme  court,  in  Gulf,  C.  &  S.  F.  R. 
Co.  V.  James,  73  Tex.  12,  16  Am.  St.  Rep. 
743,  10  S.  W.  744,  which  was  a  case  exaetly 
like  this,  admitted  that  the  verdict  was  ap- 
parently inconsistent,  yet  nevertheless  said 
it  presented  no  ground  on  that  account  for 
a  reversal  of  a  judgment  against  the  com- 
pany. 

In  the  case  of  Illinois  C.  R.  Co.  v.  Clarke, 
85  Miss.  697,  38  So.  97,  this  court  followed 
the    Texas    supreme   court,   and   rested    its 
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judgment  on  two  grounds:  First,  that  if  it 
were  assumed  in  such  case  that  the  company 
and  its  servant  were  jointly  liable,  neverthe- 
less the  right  of  action  which  the  plaintiff 
had  was  both  joint  and  several,  and  that« 
though  both  were  equally  liable,  the  liabil- 
ity was  btfsed  on  distinct  and  different  legal 
principles, — ^the  servant  because  of  his  per- 
sonal trespass,  and  the  company  because 
of  its  failure  to  discharge  its  nondelegable 
duty  towards  the  public  regarding  its  cus- 
tody and  management  of  its  dangerous  in- 
strumentalities, or,  as  here,  in  not  having 
a  competent  conductor.  And  the  court 
rests  its  judgment  in  the  second  place  on 
our  statute  (§4944  of  the  Code  of  1906; 
§  4378  of  the  Code  of  1892),  which  is  in 
the  following  words:  *'In  all  cases,  civil 
or  criminal,  a  judgment  or  decree  appealed 
from  may  be  affirmed  as  to  some  of  the  ap- 
pellants and  be  reversed  as  to  others;  and 
one  of  several  appellants  shall  not  be  en- 
titled to  a  judgment  of  reversal  because  of 
an  error  in  the  judgment  or  decree  against 
another,  not.affecting  his  rights  in  the  case. 
And  when  a  judgment  or  decree  shall  be 
affirmed  as  to  some  of  the  appellants  and 
be  reversed  as  to  others,  the  case  shall 
thereafter  be  proceeded  with,  so  far  as 
necessary,  as  if  separate  suits  had  been  be- 
gan and  prosecuted;  and  execution  of  tho 
judgment  of  affirmance  may  be  had  accord- 
ingly. Costs  may  be  adjudged  in  such  cases 
as  the  supreme  court  shall  deem  proper." 
This  statute  was  construed  in  the  case  of 
Weis  V.  Aaron,  75  Miss.  138,  66  Am.  St. 
Rep.  594,  21  So.  763.  We  there  said: 
"When  the  action  of  the  court  below  results 
in  merely  reversible  error  as  to  one  of  the 
parties,  the  other  cannot  assign  here  that 
error." 

We  think  this  statute,  with  this  con- 
struetion  placed  upon  it,  is  a  perfect  an- 
swer to  the  argument  of  learned  counsel 
for  appellant  on  the  motion  in  arrest  of 
judgment.  The  error  assigned  by  the  rail- 
road company,  that  the  verdict  exonerating 
Willis,  the  conductor,  was  wrong,  at  the 
same  time  a  verdict  against  the  company 
was  rendered,  under  our  statute,  and  the 
construction  referred  to  here,  is  at  most 
merely  a  reversible  error  as  to  Willis,  not 
affecting  the  validity  of  the  judgment 
against  the  railroad  company.  Besides  all 
of  which,  it  is  further  to  be  said  that  we 
have  recently  reviewed,  on  full  considera- 
tion, the  case  of  Illinois  C.  R.  Co.  v.  Clarke, 
In  the  case  of  Nelson  v.  Illinois  C.  R.  06.  9B 
Miss.  295,  31  L.R.A.(N.S.)  689,  53  So.  619, 
and  approved  and  reaffirmed  the  doctrine  of 
the  Clarke  Case  on  this  point,  and  we  remain 
satisfied  of  the  correctness  of  our  conclu- 
sion on  the  grounds  indicate.  There  are 
cases  to  the  contrary,  which  are  pointed  out 
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by  the  learned  counsel  for  appellant;  but 
those  caoes  were  decided  in  the  absence,  so 
far  as  they  show,  of  any  statute  like  ours 
on  this  subject.  Our  statute  was  mani- 
festly intended  to  do  away  with  the  opposite 
rule,  as  one  which  would  in  many  cases  sac- 
rifice the  substantial  rights  of  parties  to  a 
mere  rule  of  procedure,  founded  on  too  re- 
fined a  basis  for  the  practical  administra- 
tion of  -justice.  In  the  case  of  Sellards  v. 
Zomes,  5  Bush.  90,  cited  in  Louisville  &  E. 
Mail  Co.  V.  Barnes,  79  S.  W.  261,  64  L.ILA. 
574,  111  Am.  St.  Rep.  273,  117  Ky.  860,  the 
court  said:  "The  liability  of  joint  tres- 
passers is  several,  and  any  one  or  all  of 
them  may  be  sued  for  the  entire  wrong." 
Consequently,  since  our  statute  of  1836, 
authorizing  several  judgments,  a  dismission 
or  release  of  one  or  more  who  are  sued, 
cannot  per  ae  release  the  others.  This  con- 
struction of  the  Kentucky  statute  is  exact- 
ly our  construction  of  our  statute.  See,  also 
the  elaborate  notes  to  Louisville  &  E.  Mail 
Co.  V.  Barnes,  supra,  and  the  note  to  Abb 
V.  Northern  P.  R.  Co.  92  Am.  St.  Rep.  872. 
And  see  the  opinion  of  this  court  in  Bailey 
V.  Delta  Electric  Light,  Power  &  Mfg.  Co. 
86  Miss.  634,  38  So.  354,  where,  in  con- 
cluding the  opinion,  it  was  said:  "This  is 
more  in  accord  with  justice  and  in  better 
harmony  with  the  principles  of  enlightened 
jurisprudence,  which  will  not  permit  a 
party  suffering  a  wrong  to  be  deprived  of 
his  right  to  redress  by  any  purely  technical 
reasoning." 

Per  Curiam: 

The  above  opinion  is  adopted  as  the  opin- 
ion of  the  court,  and  for  the  reasons  therein 
indicated  the  judgment  of  the  court  below 
is  affirmed,  both  on  the  appeal  and  cross 
appeal. 


OKIiAHOMA    supreme:    COURT. 

(Division  No.    1.) 

ST.    LOUIS    &   SAN   FRANCISCO    RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

W.  T.  LEE. 

(—  Okla.  — ,  132  Pac.  1072.) 

Carrier  —  entering  car  to  assist  passen- 
ger —  duty. 

1.  One  who  goes  upon  a  train  to  render 

Headnotes  by  Robertson,  C. 

Note.  —  DtUy  of  carrier  to  one  toho  goes 
upfyn  a  train  to  assist  a  passenger. 

The  earlier  cases  on  this  question  are 
presented  in  notes  in  3  L.R.A.  (N.S.)  432; 
22  L.R.A.(N.S.)  910;  and  28  L.R.A.(NJ3.) 
773. 
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assistanoe  to  a  paaaenger,  in  conformity 
with  a  practice  approred  or  acquiesced  in 
by  the  carrier,  baa  a  right  to  render  the 
needed  asBistance  and  leave  the  train  ^  and 
the  carrier,  in  permitting  him  to  enter,  with 
knowledge  of  his  purpose,  is  presumed  to 
agree  that  he  may  ezecnte  it,  and  is  bound 
to  hold  the  train  a  reasonable  time  there- 
for. If  he  is  injured  by  reason  of  the  sud- 
den starting  of  the  train  or  the  omission 
to  give  the  customary  signals,  the  carrier 
will  be  liable. 

Same  —  duty  to  assist  passenger. 

2.  As  a  general  rule  it  is  not  the  duty  of 
a  carrier  to  station  an  employee  at  the  en- 
trance of  a  car  for  the  purpose  of  assisting 
passengers  off  and  on;  the  carrier  is,  how- 
ever, required  to  announce  the  station  as 
the  train  arrives,  to  stop  the  car  at  the 
platform,  to  hold  the  train  a  reasonable 
length  of  time  to  enable  all  persons  using 
reasonable  diligence  to  enter  or  depart,  to 
furnish  a  safe  and  convenient  mode  of  en- 
tering or  leaving  the  train,  and  to  give  the 
usuiU  and  customary  signals  before  starting 
the  train. 

Same  —  assistance  in  alighting. 

3.  It  is  not  the  general  duty  of  a  car- 


rier to  assist  a  passenger  to  alight  from  a 
train,  unless  some  special  circumstance  im- 
poses such  duty.  But  in  the  case  of  a  sick, 
old,  or  infirm  passenger,  or  one  making 
request  for  assistance,  it  undoubtedly  is  the 
duty  of  the  company  to  assist  them,  and  in 
cases  where  by  tne  use  of  ordinary  care  the 
conductor,  or  other  employee,  seei  that  such 
help  is  needed,  it  becomes  tiie  duty  of  the 
company  to  furnish  such  assistance. 

Negligence  —  what  constitutes. 

4.  In  every  case  involving  actionable  neg- 
liffence  there  must  be  a  duty  on  the  part 
of  defendant,  a  failure  to  perform  thak 
duty,  and  an  injuir  or  damage  resulting 
by  reason  of  such  failure. 

(June   II,    1918.) 

ERROR  to  the  District  Court  for  MeCur- 
tain  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  commissioner't 
opinion. 


As  shown  in  the  earlier  notes  it  is  gen- 
erally held  that,  in  the  absence  of  any 
regulation  forbidding  persons  to  enter 
trains  to  assist  a  passenger,  a  person  who 
enters  a  train  for  that  purpose  does  so  un- 
der an  implied  permission  or  license;  and 
if  notice  of  his  intention  to  enter  the  train 
and  return  again  to  the  station  and  plat- 
form is  given  to  the  company,  it  owes  him 
the  duty  of  ordinary  care  for  his  protection. 
To  the  same  effect  are:  Southern  R.  Co. 
V.  Parham,  10  Gki.  App.  631,  73  S.  E.  763; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  McAlester,  — 
Okla.  — f  134  Pac.  661 ;  St.  Lottis  &  8.  F. 
R.  Co.  v.  Lee;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Guess,  —  TsK.  Civ.  App.  — ,  164  S.  W. 
1060. 

But,  in  the  absence  of  any  notice,  either 
actual  or  constructive,  it  seems  that  the 
carrier  owes  no  duty  to  a  person  thus  enter- 
ing its  train,  except  not  to  injure  him  wil- 
fully or  wantonly.  Midland  Valley  R.  Co. 
V.  Bailey,  —  Okla.  — ,  124  Pac.  987;  St. 
Louis  k  6.  F.  R.  Co.  v.  Lee. 

In  Midland  Valley  R.  Co.  v.  Bailey,  — 
Okla.  — ,  124  Pac.  987,  it  was  said:     "If 

Sersons  not  intending  to  become  passengers 
esire  to  assist  sick  persons  to  enter  the 
train,  they  have  the  right  to  do  so,  but, 
if  they  desire  special  service  on  account 
of  their  intention  to  leave  the  train  after 
seating  the  patient,  it  is  only  fair  that 
they  should  notify  the  railroad  company  of 
this  desire.  The  conductor  cannot  be  ex- 
pected to  enter  his  train  and  inquire  of 
persons  whether  they  desire  to  get  off,  but, 
when  reasonable 'time  has  been  given  and 
the  platform  is  clear,  he  has  a  right  to 
start  the  train,  and,  as  the  plaintiff  in  this 
case  had  not  given  the  conductor  or  any 
other  employee  of  the  defendant  any  notice 
of  her  intention  to  leave  the  train  after 
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Beating  her  daughter,  it  was  not  the  duty 
of  the  defendant  to  hold  the  train  indefinite- 
ly or  make  special  inquiry  concerning  her 
plans." 

The  mere  fact  that  there  was  no  agent 
or  employee  of  the  carrier  at  or  near  the 
car  at  the  time  the  person  entered  thereon, 
and  that  therefore  no  opportunity  was 
given  to  him  to  notify  the  company  of 
his  intention  to  alight  after  assisting  the 
passenger  to  a  seat,  does  not  serve  as  an 
excuse  for  notice,  or  impose  a  duty  on  de- 
fendant to  hold  the  train  until  he  has.  an 
opportunity  to  alight;  as  it  is  not  the  duty 
of  a  carrier  to  station  an  employee  at  the 
entrance  of  a  car  for  the  purpose  of  assist- 
ing passengers  off  and  on,  where  access  to 
the  car  is  not  difficult  and  the  car  is  stopped 
at  the  platform  prepared  and  used  by  the 
company  for  that  purpose,  in  the  usual  man- 
ner, and  no  special  circumstance  exists  de- 
manding such  additional  care.  St.  Louis 
ft  S.  F.  R.  Co.  V.  Lee. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Guess,  —  Tex, 
Civ.  App.  — ,  154  S.  W.  1061,  it  was  held 
that  it  was  no  part  of  the  duty  of  the 
brakeman,  who  was  assisting  passengers  to 
get  on  and  off  the  train,  to  listen  to  and 
understand  conversations  between  parties 
about  to  get  on  the  train,  so  ihat  the  oc- 
currence of  a  conversation,  in  his  hearing, 
to  the  effect  that  the  plaintiff  should  assist 
the  other  on  the  train,  did  not  charge  the 
carrier  with  the  duty  of  holding  the  train 
until  he  could  get  off,  where  it  did  not  ap- 
pear that  the  brakeman  understood  the  con- 
versation, and  testified  that  he  did  not. 

But  in  Texas  C.  R.  Co.  v.  Hutchingson, 
—  Tex.  Civ.  App.  — ,  132  S.  W.  509,  it  is 
held  that  one  who  enters  a  train  to  assist 
a  passenger  has  the  right  to  assume  that 
the  train   will   remain   at  the   station  the 
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MesBrs.  W.  F.  Byans,  R.  A.  Kleln- 
schmidt,  and  E.  H.  Foster,  for  plaintiff 
in  error: 

The  starting  of  a  train  is  not  negligence, 
in  the  absence  of  any  fact  tending  to  charge 
the  defendant  with  knowledge  of  the  inten- 
tion of  a  person  on  the  train  to  disembark. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Lawton, 
55  Ark.  428,  15  L.R.A.  434,  29  Am.  St.  Rep. 
48,  18  S.  VV.  543,  2  Am.  N^.  Caa.  148;  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Cogswell,  23 
Okla.  181,  20  LJELA.(N.S.)  837,  99  Pac. 
923;  Simmons  y  Seaboard  Air-Line  R.  Co. 
120  Ga.  225,  47  S.  E.  570,  1  Ann.  Cas.  777; 
HiU  V.  LouisvUle  k  N.  R.  Co.  124  Ga.  243, 
3  L.R.A.(N.S.)  432,  52  8.  E.  651,  19  Am. 
Neg.  .Rep.  Ill;  Louisville  &  N.  R.  Co.  v. 
Espenscheid,  17  Ind.  App.  558,  47  N.  E.  186, 
2  Am.  Neg.  Rep.  706;  Lucas  v.  New  Bed- 
ford &  T.  R.  Co.  6  Gray,  70,  66  Am.  Dec. 
406,  3  Am.  Neg.  Cas.  735;  Griswold  v.  Chi- 
cago &  N.  W.  R.  Co.  64  Wis.  662,  26  N.  W. 
101,  7  Am.  Neg.  Cas.  230;  Dillingham  v. 
Pierce,  —  Tex.  Civ.  App.  — ,  31  S.  W.  203,  6 
Am.  Neg.  Cas.  708;  Oxsher  v.  Houston,  £. 


I&  W.  T.  R.  Co.  29  Tex.  Civ.  App.  420,  67 
S.  W.  550. 

Messrs.  Stewart  &  McDonald  and  Nel- 
son &  Steele,  for  defendant  in  error: 

A  carrier  owes  a  duty  to  persons  who 
come  upon  a  train  accompanying  passengers, 
with  the  intention  of  getting  off  before  the 
train  starts  or  for  the  purpose  of  meeting 
passengers  who  are  about  to  alight. 

Louisville  &  N.  R.  Co.  v.  Crunk,  119  Ind. 

542,  12  Am.  St.  Rep.  443,  21  N.  E.  31,  3 
Am.  Neg.  Cas.  229;  Galloway  v.  Chicago, 
R.  L  A  P.  R.  Co.  87  Iowa,  458;  54  N.  W. 
447,  3  Am.  Neg.  Cas.  395;  Doss  v.  Missouri, 
K.  &  T.  R.  Co.  59  Mo.  27,  21  Am.  Rep.  371, 
4  Am.  Neg.  Cas.  490;  Rott  v.  Forty-Second 
&  G.  Street  R.  Co.  24  Jones  &  S.  161, 1  N.  Y. 
Supp.  518;  Johnson  v.  Southern  R.  Co.  53 
S.  C.  20a,  69  Am.  St.  Rep.  849,  31  8.  E.  212; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Williams,  21  Tex. 
Ciy.  App.  469,  51  S.  W.  653;  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Lawton,  55  Ark.  428,  15 
L.R.A.  434,  29  Am.  St.  Rep.  48,  18  S.  W. 

543,  2  Am.  Neg.  Cas.  148;  Macon,  D.  &  S. 
R.  Co.  V.  Moore,  108  Ga.  84,  33  S.  E.  889, 
6  Am.  Neg.  Rep.  451;  Atchison,  T.  &  S.  F. 


UBiial  and  customary  time,  and  long  enough 
to  permit  the  passengers  desiring  to  do  so 
to  disembark,  and  is  entitled  to  recover 
for  injuries  sustained  while  attempting  to 
alight  after  the  train  was  in  motion  where 
he  was  compelled  to  do  so  because  of  the 
carrier^s  failure  to  remain  the  customary 
period  and  permit  all  the  passengers  de- 
siring to  do  so  to  disembark,  notwithstand- 
ing the  fact  that  the  company  had  no  no- 
tice of  his  intention  to  alight,  where  it  is 
shown  that  the  company  and  its  employees 
in  charge  of  the  train  were  familiar  with 
and  acquiesced  in  the  custom  of  persons 
to  board  tlie  trains  to  assist  passengers, 
and  then  get  off  before  the  train  started. 

In  Otto  V.  Milwaukee  Northern  R.  Co. 
148  Wis.  54,  134  N.  W.  167,  where  the  ques- 
tion of  notice  to  the  company's  servants 
is  not  discussed,  it  was  held  that  one  who 
while  assisting  passengers  to  board  an 
electric  car  stepped  upon  the  lower  tread 
to  place  some  baggage  upon  the  platform 
was  a  licensee,  and  entitled  to  be  treated 
by  those  in  charge  of  the  car  with  ordinary 
care,  and  was  entitled  to  recover  for  inju- 
ries sustained  by  being  thrown  from  the 
car,  which  was  suddenly  started  -with  a 
jerk,  without  signal  being  given,  though  it 
appeared  that  the  conductor  was  not  pres- 
ent. The  court  said:  "Obviously,  it  is 
the  business  of  a  railroad  company  to  use 
reasonable  diligence  to  discover  wnether  a 
person  who  has  stepped  on  a  car  has  mount- 
ed the  platform  or. stepped  to  the  ground, 
before  starting.  It  seems  there  was  room 
in  the  evidence  for  the  jury  to  conclude 
that  there  was  a  fatal  omission  of  defend- 
ant in  that  regard." 

It  cannot  be  said  as  a  matter  of  law  that 
the  negligence  of  the  railroad  company  was 
not  the  proximate  cause  of  injuries  sus- 
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tained  by  plaintiff  in  alighting  from  a  mov- 
ing train  in  the  darkness,  where  it  ap- 
peared the  plaintiff,  without  having  had 
much  experience  in  getting  on  and  off 
trains,  boarded  the  train  for  the  purpose 
of  assisting  his  wife  and  four  children,  who 
were  passengers,  with  assurance  of  the  con- 
ductor that  he  would  have  time  to  do  so 
and  return  in  safety,  that  the  train  was 
held  less  than  a  minute,  and  not  near  as 
long  as  usual,  and  started  before  he  was 
able  to  get  off,  and  that  he  was  prevented 
from  alighting  by  the  act  of  the  brakeman 
in  closing  the  doors  at  which  he  had  en- 
tered; and  that,  upon  requesting  the  brake- 
man  to  stop  the  train,  he  was  directed  to 
go  to  the  next  vestibule  door  and  get  off, 
and  in  accord  with  such  direction  he  was 
compelled  to  alight  in  the  darkness  about 
200  yards  from  the  station. 

So,  in  Southern  R.  Co.  v.  Parham,  10  Ga. 
App.  531,  73  S.  E.  763,  it  was  held  that 
the  question  of  contributory  n^ligence  in 
attempting  to  alight  from  a  moving  train 
in  the  darkness  was  for  the  jury,  where  it 
appeared  plaintiff  did  so  at  the  direction 
of  the  conductor. 

See  also  in  this  connection  the  note  in 
20  L.R.A.rN.S.)  833,  upon  the  duty  of  a 
carrier  to  persons  who  accompany  passen- 
gers to,  or  wait  for  them  at  station. 

For  a  discussion  of  the  duty  of  carrier 
to  person  at  station  for  business  consulta- 
tion with  individual  passenger,  see  Cogs- 
well V.  Atchison,  T.  A  S.  F.  R.  Co.  20 
L.R.A.(N.S.)    837,  and  note  thereto. 

As  to  duty  of  carrier  to  one  who  enters 
its  cars  upon  his  own  business,  see  note 
in  34  L.R.A.(N.S.)  715,  and  references 
therein  to  other  similar  notes. 
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R.  Co.  V.  CogBwell,  23  Okla.  181,  20  LJI.A. 
(NJ3.)  837,  99  Pac.  923. 

None  of  the  defendant's  employees  were 
present  to  render  assistance  to  Mrs.  Gab- 
bler, and,  in  the  absence  of  offering  her  any 
assistance,  plaintiff  had  a  right  to  render  it. 

AUender  v.  Chicago,  R.  I.  &  P.  R.  Co.  43 
Iowa,  276,  3  Am.  Neg.  Cas.  342;  2  White, 
Personal  Injuries,  870,  1056;  Shanaban  v. 
St.  Louis  Transit  Co.  109  Mo.  App.  228,  83 
S.  W.  783. 

The  company  owed  to  Mr.  Lee  the  same 
duty  that  it  would  have  owed  him  had  he 
been  a  passenger. 

Flint  &  P.  M.  R.  Co.  v.  Stark,  38  Mich. 
714,  4  Am.  Neg.  Cas.  19;  Paulitsch  v.  New 
York  C.  &  H.  R.  R.  Co.  102  N.  Y.  280,  6 
N.  E.  677,  5  Am.  Neg.  Cas.  266;  Poole  v. 
Georgia  R.  &  Bkg.  Co.  89  Ga.  320,  15  S.  E. 
321;  6  Cyc.  612;  Keokuk  Packet  Co..  v. 
Henry,  60  111.  268,  2  Am.  Neg.  Cas.  569; 
Choctaw,  0.  k  G.  R.  Co.  ▼.  Burgess,  21 
Okla.  653,  97  Pac.  272;  Cole  y.  Missouri,  K. 
&  0.  R.  Co.  20  Okla.  227,  16  L.R.A.(N.S.) 
268,  94  Pac.  540;  Ziska  y.  Ziska,  20  Okla. 
634,  23  L.R.A.(N.S.)  1,  95  Pac.  264;  Cov- 
ington y.  Fisher,  22  Okla.  207,  97  Pac.  615; 
Chicago,  R.  I.  &  P.  R.  Co.  y.  Mitchell,  19 
Okla.  579,  101  Pac.  850;  Loeb  v.  Loeb«  24 
Okla.  384,  103  Pac.  570;  Bird  y.  Webber,  23 
Okla.  583,  101  Pac.  1052;  Chicago,  R.  I.  & 
P.  R.  Co.  y.  Broe,  23  Okla.  396,  100  Pac. 
523. 

Robertson,  C,  filed  the  following  opin- 
ion: 

On  July  28,  1908,  the  plaintiff  below,  W. 
T.  Lee,  accompanied  his  mother-in-law,  Mrs. 
A.  C.  Gabbler,  an  aged  and  infirm  lady,  to 
defendant's  depot  at  Haworth,  Oklahoma, 
for  the  purpose  of  assisting  her  to  take  the 
train  to  Hugo,  Oklahoma;  he  purchased  her 
ticket,  and  when  the  train  arrived,  assisted 
her  in  entering  the  oar,  and  entered  thereon 
himself,  carrying  two  pieces  of  hand  bag- 
gage. After  having  secured  a  seat  for  Mrs. 
Cabbler  and  deposited  her  baggage,  he  started 
to  leave  the  train,  which  by  that  time  had 
started ;  he  claims  that  as  he  was  in  the  act 
of  getting  off  the  train  some  person  was  at^ 
tempting  to  get  on  and  struck  his  foot  and 
caused  him  to  fall  headlong  on  the  platform, 
whereby  he  was  seriously  and  permanently 
injured.  The  conductor  testified  positively 
that  he,  as  was  his  usual  custom,  stood  by 
the  steps  of  the  car  and  assisted  passengers 
off  and  on;  that  he  had  no  knowledge  of 
plaintifi^s  intentions  to  get  off  the  train,  but 
supposed  he  was  a  regular  passenger.  In  his 
original  petition  plaintiff  alleges  "that  the 
defendant  expressly  agreed  and  promised 
that  it  would  stop  its  locomotive  engine  and 
cars  at  said  station  a  sufficient  length  of 
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time,  not  only  to  permit  the  said  Mrs.  Gab- 
bler to  be  assisted  aboard  the  said  cart  1^ 
the  plaintiff,  but  also  a  sufficient  time  for 
plaintiff  to  leave  the  cars  in  safety."  There 
being  a  failure  of  proof  on  this  issue,  the 
trial  court,  over  the  objections  of  defendant, 
permitted  plaintiff,  after  he  had  rested  his 
case,  to  amend  his  petition  so  as  to  ohaige 
that  none  of  the  defendant's  employees  or 
agents  were  present  at  the  time  he  entered 
the  car,  and  that  therefore  he  could  not 
notify  them,  or  any  of  them,  of  his  inten- 
tion to  alight  after  finding  a  seat  for  Mrs. 
Cabbler,  and  contends  that  the  train  made 
a  shorter  stop  that  day  t^an  it  ordinarily 
did,  and  that  it  started  without  notice  to 
him  and  before  he  could  get  off.  The  testi- 
mony on  this  point  is  confiicting.        ' 

The  only  question  in  this  case  is:  Did 
the  company,  in  the  absence  of  knowledge 
of  Mr.  Lee's  intent  to  leave  the  train,  owe 
him  the  duty  of  holding  the  train  until  he 
had  an  opportunity  to  alight? 

This  question  is  practically  disposed  of  by 
the  case  of  Midland  Valley  R.  Ca  y.  Bailey, 
—  Okla.  — ,  124  Pac.  087.  In  that  case 
plaintiff's  daughter  was  sick  and  was  taken 
to  defendant's  train  by  a  physician  and  one 
or  two  others,  for  the  purpose  of  being  car- 
ried as  a  passenegr.  The  physician  notified 
the  conductor  that  he  had  a  sick  patient 
whom  he  desired  to  put  on  the  train,  and 
asked  for  time  to  put  her  on  the  car.  The 
physician  was  intending  to  remain  on  the 
train  in  order  to  accompany  the  patient, 
and  •  said  nothing  to  the  conductor  about 
getting  off  the  train;  plaintiff  also  went 
aboard  the  train.  After  the  usual  business 
had  been  transacted  the  train  started,  and 
plaintiff,  after  the  train  had  gone  a  short 
distance,  stepped  off,  fell,  and  was  injured. 
She  sued  the  company  and  recovered  a  judg- 
ment. On  appeal  the  case  was  reversed  on 
the  ground  that  the  company  owed  her  no 
duty  in  the  absence  of  notice  that  she  in- 
tended to  alight.  In  the  body  of  that  opin- 
ion it  is  said:  ''The  principal  question  in 
the  case  is  whether  or  not  the  conductor  of 
a  train  who  is  not  informed  that  a  person 
assisting  a  sick  passenger  desires  to  leave 
the  train  after  the  passenger  has  been 
seated,  and  who  does  not  know  that  such 
person  desires  to  leave  the  train,  is  bound 
to  ascertain  that  fact  before  starting  his 
train.  To  state  the  question  is  practically 
to  answer  it.  In  this  case  the  petition  did 
not  allege  that  the  defendant  comipany  had 
any  knowledge  that  it  was  the  purpose  of 
the  plaintiff  to  leave  the  train.  It  did  not 
allege  that  there  were  any  facts  or  circum- 
stances which  charged  the  defendant  with 
notice  that  it  was  her  intention  to  leave  the 
train,  and  the  evidence  was  in  perfect  bar- 
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monv  with  the  petition;  there  being  no  evi- 
dence  of  any  kind  whatsoever  tending  to 
show  audi  knowledge  on  the  part  of  the  de- 
fendant company,  or  any  circumstances 
tending  to  charge  the  company  with  notice. 
A  demurrer  was  filed  to  the  petition,  which 
was  overruled.  Objection  to  the  introduc- 
tion of  evidence  was  made  and  overruled. 
A  demurrer  to  the  plaintiff's  evidence  was 
interposed  and  overruled,  and  a  request  for 
a  peremptory  instruction  was  presented  and 
denied,  so  that  the  point  was  saved  at  every 
step  in  the  proceeding.  There  is  no  contro- 
versy but  that  it  is  the  duty  of  a  railroad 
company  to  stop  at  stations  a  sufficient 
length  of  time  to  permit  reasonably  careful 
persons  to  leave  and  enter  the  train  and 
transact  their  business  with  the  company. 
If  the  railroad  company  receives  sick  pas- 
sengers, it  is  its  duty  to  stop  a  sufficient 
length  of  time  to  enable  these  passengers,  in 
the  exercise  of  reasonable  care,  to  enter  the 
train.  If  persons  not  intending  to  become 
passengers  desire  to  assist  sick  persons  to 
en-ter  the  train,  they  have  the  right  to  do 
so;  but,  if  they  desire  special  service  on 
accoimt  of  their  intention  to  leave  the  train 
after  seating  the  patient,  it  is  only  fair 
that  they  should  notify  the  railroad  com- 
pany of  this  desire.  The  conductor  cannot 
be  expected  to  enter  his  trsCin  and  inquire 
of  persons  whether  they  desire  to  get  off; 
but,  when  reasonable  time  has  been  given 
and  the  platform  is  clear,  be  has  a  right  to 
start  the  train,  and,  as  the  plaintiff  in  this 
case  had  not  given  the  conductor,  or  any 
other  employee  of  the  defendant,  any  notice 
of  her  intention  to  leave  the  train  after 
seating  her  daughter,  it  was  not  the  duty  of 
the  defendant  to  hold  the  train  indefinitely 
or  make  special  inquiry  concerning  her 
plans.  The  doctor  did  speak  about  putting 
his  patient  on  the  train,  but  said  nothing 
about  wanting  time  to  get  off,  and  in  fact, 
did  not  get  off,  as  it  was  his  purpose  to,  and 
he  did,  become  a  passenger,  going  with  the 
patient  to  her  destination.  It  would  have; 
been  entirely  convenient  in  that  same  con- 
versation to  have  cautioned  the  conductor 
that  the  plaintiff  desired  to  leave  the  train, 
taut  he  did  not  do  so,  and  therefore  no  spe- 
cial duty  devolved  upon  the  defendant  to  do 
more  than  give  reasonable  time  for  reason- 
able people  to  enter  the  train  with  the 
patient.  These  principles  are  so  simple  and 
seem  so  clear  and  just  that  it  is  not  sur- 
prising that  the  authorities  are  in  sub- 
stantial harmony  in  laying  down  the  rule. 
In  Hutchinson  on  Carriers  3d  ed.  §  991,  the 
rale  is  stated  as  follows:  'A  person  who 
comes  to  a  railroad  station  to  assist  pas- ' 
sengers  in  entering  or  leaving  the  train, 
though  not  a  passenger,  is  not  a  trespasser, ' 
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as  he  comes  with  at  least  the  tacit  invita- 
tion of  the  carrier.  While  so  engaged,  he 
does  not  stlind  in  the  relation  to  the  carrier 
of  a  bare  licensee,  but  is  deemed  to  have 
been  invited  to  be  there  by  virtue  of  the  re- 
lation existing  between  the  carrier  and  the 
intending  or  arriving  passenger.  The  car- 
rier therefore  owes  to  him  the  duty  of  exer- 
cising at  least  ordinary  care  to  see  that  he 
is  not  injured  by  reason  of  defective  sta- 
tional  facilities  or  approaches  thereto.  So, 
one  who  goes  upon  a  train  to  render  neces- 
sary assistance  to  a  passenger,  in  conform- 
ity with  a  practice  approved  or  acquiesced 
in  by  the  carrier,  has  a  right  to  render  the 
needed  assistance  and  leave  the  train;  and 
the  carrier,  in  permitting  him  to  enter  with 
knowledge  of  his  purpose,  is  presumed  to 
agree  that  he  may  execute  it,  and  is  bound 
to  hold  the  train  a  reasonable  time  therefor. 
If  he  is  injured  by  reason  of  the  sudden 
starting  of  the  train  or  the  omission  to  give 
the  customary  signals,  the  carrier  will  be 
liable.'  This  rule  is  supported  by  numerous 
authorities,  amongst  which  are  the  follow- 
ing, to  which  our  attention  is  called  by  the 
plaintiff  in  error:  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Lawton,  55  Ark.  428,  15  L.RA.  434, 
29  Am.  St.  Rep.  48,  18  S.  W.  543,  2  Am. 
Neg.  Cas.  148;  Seaboard  Air  Line  R.  Co. 
V.  Bradley,  125  Ga.  193,  114  Am.  St. 
Rep.  196,  54  S.  E.  69;  Hill  v.  Louis- 
ville &  N.  R.  Co.  124  Ga.  243,  3  L.R.A. 
(N.S.)  432,  52  S.  £.  651,  19  Am.  Neg.  Cas. 
Ill;  Atlantic  &  B.  R.  Co.  v.  Owens,  123  Ga. 
393,  51  S.  E.  404;  Coleman  v.  Georgia  R.  & 
Bkg.  Co.  84  Ga.  1,  10  S.  E.  498,  2  Am.  Neg. 
Cas.  429;  Cole  v.  Chesapeake  &  0.  R.  Co, 
—  Ky.  — ,  113  S.  W.  822;  Berry  v.  Louis- 
ville &  N.  R.  Co.  109  Ky.  727,  60  S.  W.  699, 
9  Am.  Neg.  Rep.  274;  Lucas  v.  New  Bedford 
A  T.  R.  Co.  6  Gray,  64,  66  Am.  Dec.  406,  3 
Am.  Neg.  Cas.  735;  Flaherty  v.  Boston  & 
M.  R.  Co.  186  Mass.  567,  72  N.  E.  66,  17 
Am.  Neg.  Rep.  246;  Saxton  v.  Missouri  P. 
R.  Co.  98  Mo.  App.  494,  72  S.  W.  717;  Yar- 
nell  V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  113 
Mo.  570,  18  L.R.a'  599,  21  S.  W.  1,  34  Am. 
Neg.  Cas.  714;  Dunne  v.  New  York,  N.  H. 
&  H.  R.  Co.  99  App.  Div.  671,  91  N.  Y.  Supp. 
146;  Izlar  v.  Manchester  &  A.  R.  Co.  57 
S.  C.  332,  35  S.  E.  583;  Oxsher  v.  Houston, 
E.  A  W.  T.  R.  Co.  29  Tex.  Civ.  App.  420, 
67  S.  W.  660;  Bullock  v.  Houston,  E.  &  W. 
T.  R.  Co.  —  Tex.  Civ.  App.  — ,  65  S.  W. 
184;  International  &  G.  N.  R.  Co.  v.  Satter- 
white,  16  Tex.  Civ.  App.  102,  38  S.  W.  401; 
Dillingham  v.  Pierce,  —  Tex.  Civ.  App.  — , 
31  S.  W.  203,  6  Am.  Neg.  Cas.  708;  Gris- 
wold  V.  Chicago  &  N.  W.  R.  Co.  64  Wis. 
662,  26  N.  W.  101,  7  Am.  Neg.  Cas.  230; 
Cheasapeake  A  0.  R.  Co.  v.  Paris,  107  Va. 
408,   69   S.   E.   398.     The   only   case  cited 
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by  the  plaintiff  which  in  any  way  conflicts 
with  this  general  rule  is  Louisville  &  N.  R. 
Co.  V.  Crunk,  119  Ind.  542,  12  Am.  St.  Rep. 
443,  21  N.  E.  31,  3  Am.  Neg.  Gas.  229,  but 
this  case  appears  never  to  have  been  fol- 
lowed in  the  state  of  Indiana,  and  it  has 
been  expressly  criticized  in  the  case  of 
Little  Rock  k  Ft.  S.  R.  Co.  v.  Lawton, 
supra,  by  the  annotator  of  the  American 
State  Reports  at  page  55  of  29  Am.  St. 
Rep.,  in  connection  with  the  report  of  Little 
Rock  &  Ft.  S.  R.  Co.  v.  Lawton;  by  the  su- 
preme court  of  Texas  in  Houston  &  T.  C.  R. 
Co.  V.  Phillio,  96  Tex.  18,  59  L.R.A.  392,  97 
Am.  St.  Rep.  868,  69  S.  W.  994,  12  Am. 
Neg.  Rep.  637;  and  Indiana  itself  apparent- 
ly criticizes  the  rule  therein  laid  down  in 
the  case  of  Louisville  &  N.  R.  Co.  v.  Espen- 
scheid,  17  Ind.  App.  658,  47  N.  E.  186,  2 
Am.  Neg.  Rep.  706.  Other  authorities  sup- 
porting the  rule  we  announce  are  collected 
in  notes  in  15  L.R.A.  434,  and  3  LwILA. 
(N.S.)  433." 

In  2  Hutchinson  on  Carriers,  §  991,  it  is 
said:  "But  the  duty  of  the  carrier  in  this 
respect  is  dependent  upon  the  knowledge  of 
such  person's  purpose  by  those  in  charge  of 
the  train;  for  without  such  knowledge  they 
may  reasonably  conclude  that  he  entered  to 
become  a  passenger,  and  cause  t^e  train  to 
be  moved  after  giving  him  a  reasonable  time 
to  get  aboard.  He  should,  accordingly,  no- 
tify someone  in  the  management  of  the  train 
of  his  presence,  business,  or  purpose,  so  as 
to  create  some  relation  to  the  carrier  and 
thus  make  it  its  duty  to  care  for  him.  And 
where  the  carrier's  servants  have  no  knowl- 
edge, or  there  are  no  circumstances  tending 
to  put  them  on  notice,  that  a  person  who 
has  boarded  a  train  to  assist  another  intends 
to  alight  before  the  train  starts',  they  are 
not  bound  to  hold  the  train  until  he  has  had 
time  to  disembark,  nor  to  notify  him  before 
the  train  is  started." 

It  might  be  urged,  however,  that  the 
above  authorities  are  not  controlling  in  the 
instant  case,  for  that  it  is  in  the  petition 
(as  amended)  charged  that  none  of  defend- 
ant's agents  or  employees  were  present  at 
the  car  at  the  time  plaintiff  entered  upon 
it,  and  that  therefore  he  could  not  give  no- 
tice to  them. 

Admitting  that  there  was  no  agent  or 
employee  of  defendant  at  or  near  the  car  at 
the  time  plaintiff  entered  thereon  (although 
there  is  strong  evidence  in  the  record  to 
the  contrary),  and  that  therefore  no  oppor- 
tunity was  given  him  to  notify  the  com- 
pany of  his  intention  to  alight  after  assist- 
ing Mrs.  Cabblcr  to  a  seat,  would  that  fact 
serve  as  an  excuse  for  notice,  and  did  it  im- 
pose a  duty  on  defendant  to  hold  the  train  i 
until  plaintiff  had  an  opportunity  to  alight?  * 
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The  negligent  act  of  which  plaintiff  com- 
plains is  the  starting  of  the  train.  By  the 
authorities  herein  above  cited  it  appears 
that  the  defendant  may  start  its  train  at 
any  time  without  liability  to  one  who  may 
be  intending  to  leave  it,  in  the  absence  of 
knowledge  of  his  intention  to  so  leave.  Oan 
a  person  entering  a  train,  like  a  regnhur 
passenger,  without  notice  to  anyone  of  his 
intention  to  alight,  insist  that  the  oompany 
owes  him  a  duty  to  keep  tiie  train  standing 
until  he  has  alighted?  Certainly  not,  unless 
the  absence  of  the  conductor  from  his  post 
can  be  said  to  be  the  proximate  cause  of 
plaintiff's  injury. 

This  necessity  raises  the  question:  It 
it  the  duty  of  a  carrier  to  station  an  em- 
ployee at  the  entrance  of  a  car  or  train  for 
the  purpose  of  assisting  passengers  off  and 
on?  As  a  general  proposition  no  such  duty 
rests  on  the  carrier,  and  in  the  instant  case, 
where  access  to  the  car  was  not  difficult, 
and  the  car  was  stopped  at  the  platform 
prepared  and  used  by  the  company  for  that 
purpose,  and  in  the  usual  and  customary 
manner,  and  where  no  special  circumstance 
existed  demanding  such  additional  care,  it  is 
obvious  that  no  such  duty  was  imposed  on 
the  carrier.  We  do  not  desire  to  be  under- 
stood as  saying  that  under  no  circumstance 
or  condition  such  duty  would  not  exist^  but 
in  the  case  under  consideration  we  say  it 
did  not  exist. 

Defendant  in  error  was  not  a  passenger 
on  the  train,  neither  was  he  a  trespasser. 
He  was  there  by  implied  invitation,  and 
the  company  owed  him  only  ordinary  care. 
It  did  not  owe  him  that  high  degree  of  care 
it  owed  a  passenger.  Yet  from  the  adjudi- 
cated cases  it  would  seem  tdiat,  even  though 
he  bad  been  a  passenger,  all  the  duty  the 
company  would  owe  was  to  announce  the 
station  as  the  train  arrived,  to  stop  the 
train  a  reasonable  length  of  time  to  enable 
all  persons  using  reasonable  diligence  to 
enter  or  depart,  and  to  furnish  a  safe  and 
convenient  mode  of  entering  or  leaving  the 
train,  and  to  give  the  usual  and  customary 
signals  before  starting  the  train.  From 
the  undisputed  facts  in  this  case  all  theee 
things  were  done.  It  is  not  the  duty  of  the 
comipany  to  assist  a  passenger  in  alighting 
from  a  train,  unless  some  special  circum- 
stance imposes  such  duty.  Thus,  in  the 
case  of  a  sick,  old,  or  infirm  passenger,  or 
one  making  request  for  assistance,  it  un- 
doubtedly is  the  duty  of  the  company  to 
assist  them,  and  in  cases  where,  by  the  use 
of  ordinarv  care,  iStie  conductor  or  other 
train  employees  eees  that  such  help  is 
needed  it  becomes  the  duty  of  the  company 
to  furnish  such  assistance.  But  in  the  in- 
stant case  no  such  assistance  was  required, 
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nor  was  it  requested,  and,  above  all,  the 
ciHnpany  had  no  knowledge  of  the  plaintiff's 
intent  to  alight,  and  inasmuch  as  tiie  com- 
pany owed  him  no  duty,  except  ordinary 
care  which  was  given,  there  can  be  no  liabil- 
ity. Raben  v.  Central  Iowa  R.  Co.  73  Iowa, 
679,  5  Am.  St.  Rep.  708,  36  N.  W.  646,  3 
Am.  Neg.  Gas.  379;  Hurt  ▼.  St.  Louis,  I.  M. 

6  S.  R.  Co.  94  Mo.  266,  4  Am.  St.  Rep.  374, 

7  S.  W.  I,  4  Am.  Neg.  Gas.  684;  Illinois  C. 
R.  Co.  y.  Slatton,  64  111.  133,  6  Am.  Rep. 
109,  2  Am.  Neg.  Cks.  683. 

If  there  was  no  duty  there  could  be  no 
liability;  for  in  every  case  involving  action- 
able n^ligence  there  must  have  been  a  duty 
on  the  part  of  defendant,  a  failure  to  per- 
form that  duty,  and  an  injury  or  damage 
resulting  by  reason  of  such  failure.  Faurot 
V.  Oklahoma  Wholesale  Grocery  Co.  21  Okla. 
104,  17  L.R.A.(N.S.)  130,  96  Pac  463; 
Rogers  v.  Chicago,  R.  I.  &  P.  R.  Co.  32 
Okla.  109,  120  Pac.  1093. 

Without  doubt  the  subject  is  one  of  regu- 
lation, and  such  additional  duty  might,  by 
law,  be  imposed  upon  a  carrier.  But  that 
is  without  the  case,  and  speculation  thereon 
at  this  time  would  be  useless. 

Entertaining  the  views  hereinabove  ex- 
pressed, it  necessarily  follows  that  ijtke  judg- 
ment should  be  reversed. 

Tbaoker,  C^  not  participating. 

Per  Omiam: 

Adopted  in  whole. 


OIUa»ON  BUPREKB  COURT. 

PACIFIC  MILLINQ  &  ELEVATOR  COM- 
PANY, Respt, 

V. 

CITY  OP  PORTLAND  et  al.,  Appts. 

STATE  OF  OREGON,  Intervener,  Appt. 

(—  Or.  — ,  133  Pac.  72.) 

Statute  —  title  —  snfflclency  —  coast  — 
tidal  river. 

1.  A  title  "An  Act  to  Provide  for  the 
Sale  of  Tide  and  Overflowed  Land  on  the 
Seashore  and  Coast"  is  sufficient  to  support 
legislation  disposing  of  land  on  a  tidal 
river  which  flows  into  the  sea,  without  any 
money    consideration. 

Same  —  curing  defect. 

2.  An  amendatory  statute  cannot  be  de- 
clared invalid  because  not  supported  by  the 
title  to  the  original  act,  if  a  subsequent 
amendment  recognizes  it  under  a  title  suffi- 
ciently broad  to  cover  its  provisions,  and 

Note.  —  For  right  of  state  to  grant  tide 
lands,  see  note  to  State  ex  rel.  Ellis  v.  Ger- 
bin?,  22  L.R.A.(N.S.)   337. 
40  L..R.A.(N.S.)  * 


it  has  been  acted  upon  by  the  people  gen- 
erally for  many  years. 

Same  —  repeal  —  implications. 

3.  Charter  authority  to  provide  for  the 
construction  and  maintenance  of  docks  does 
not  by  implication  repeal  a  statute  author- 
izing riparian  owners  to  construct  wharves. 

Kiparlan  rights  —  conveyance  by  plat 
—  severance  from  upland. 

4.  The  conveyance  of  riparian  property 
b^  reference  to  plats  and  maps  attaches  the 
riparian  right  to  the  outermost  lot. 

Water  —  tide  land  —  right  of  state  to 
grant. 

5.  A  state  may  erant  its  title  to  tidelands 
between  high  and  low  water  mark  into  pri- 
vate ownership,  subject  to  the  paramount, 
public  right  of  navigation  and  such  reason- 
able regulation  as  tne  state  may  prescribe. 

Same  —  wharf  right  —  implied  reserva- 
tion in  state. 

6.  The  grant  by  the  state  to  a  riparian 
owner  of  the  land  between  high  and  low 
water  mark,  together  with  the  risht  to 
wharf  out  to  the  line  of  navigability,  is 
subject  to  no  implied  right  on  the  part  of 
the  state  or  its  agencies  to  use  the  locua 
in  quo  for  the  making  of  dock,  wharves,  or 
other  improvements  in  aid  of  navigation. 

(June  24,  1913.) 

APPEAL  by  defendants  and  intervener 
from  a  decree  of  the  Circuit  Court  for 
Multnomah  County  in  plaintiflfs  favor  in 
a  suit  to  enjoin  defendants  from  erecting  a 
wharf  on  and  in  front  of  plaint iflfs  prem- 
ises.   Affirmed. 

Statement  by  Bean,  J.: 

This  is  a  suit  to  restrain  the  defendants 
from  erecting  a  wharf  on  and  in  front  of 
plaintiff's  premises  below  the  line  of  ordi- 
nary high  water  in  the  Willamette  river. 
The  defendants  appeal  from  a  decree  of  the 
circuit  court  adjudging  plaintiff  to  be  the 
owner  of  the  premises  and  of  the  wharfage 
rights  in  front  thereof. 

Plaintiff  avers  that  it  is  the  owner  and  in 
the  actual  possession  of  the  following  de- 
scribed real  estate,  water  frontage,  and 
wharfage  rights  situated  within  the  corpo- 
rate limits  of  the  city  of  Portland,  to  wit: 
The  northerly  65  feet  of  the  lot  17,  all  of 
lots  18,  19,  and  20  of  Watson's  addition  to 
the  city  of  Portland,  and  the  southerly  40 
feet  of  lot  21  of  Doscher's  addition  to  the 
above  city;  that  the  lots  are  200  by  100 
feet^  extending  from  Front  street  at  a  point 
above  and  westerly  of  the  line  of  ordinary 
high  water  in  the  left  bank  of  the  Willa- 
mette river,  easterly  to  the  established  har- 
bor line;  that  plaintiff  is  entitled  and  de- 
sires to  construct  a  wharf  on  and  in  front  of 
the  premises,  and  has  applied  to  the  defend- 
ant city  of  Portland  for  a  permit  to  do  so, 
but  has  been  refused  the  same  on  the  ground 
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that  the  city  asserts  that  it  has  the  exclusive 
right  of  constructing  a  wharf  on  all  that 
part  of  the  premises  below  the  line  of  ordi- 
nary high  water;  and  that,  pursuant  to 
such  claim,  the  dock  commissioners  of  the 
defendant  city  have  selected  the  premises  for 
a  wharf  site,  have  entered  upon  such  river 
frontage,  have  engaged  in  driving  spiles 
therein  preparatory  to  the  construction  of 
a  wharf  and  dock,  and  threaten  to  occupy 
such  premises  permanently,  and  to  exclude 
plaintiff  therefrom.  The  defendant  city 
and  its  officers  deny  plaintiff's  title,  and 
allege,  among  other  things,  that  the  prop- 
erty described  in  plaintiff's  complaint  has 
never  been  in  the  actual  possession  of  any- 
one; that  the  whole  thereof,  including  all 
of  North  Front  street  adjacent  thereto, 
has  at  all  times  been  below  the  ordinary 
high-water  line  of  the  Willamette  river,  and 
that  the  same  accrued  and  became  vested 
in  the  state  of  Oregon  at  the  time  the  state 
was  admitted  into  the  United  States,  and 
that  it  has  never  sold  or  conveyed  the  same 
to  any  one ;  that  the  state  of  Oregon,  by  its 
constitution  and^hrough  the  charter  of  the 
city  of  Portland  adopted  in  1903,  and  a  cer- 
tain amendment  thereto,  establishing  a  de- 
partment of  public  docks  and  making  pro- 
visions with  reference  thereto,  adopted  by 
the  people  of  the  city  of  Portland,  November 
8  1910,  pursuant  to  the  Constitution  grant- 
ed unto  the  city  the  right,  power,  and 
authority  to  construct  and  maintain 
wharves,  docks,  and  all  appurtenances  there- 
to upon  the  property  of  the  state  of  Oregon 
lying  below  the  ordinary  high-water  line  of 
the  Willamette  river,  particularly  upon  such 
portions  thereof  as  a  commission  of  the  de- 
partment of  public  docks  of  the  city  might 
select;  that  the  commission  has  duly  select- 
ed the  property  described  in  the  complaint 
for  that  purpose,  and  intends  to  erect 
thereon  a  large  dock  extending  from  ordi- 
nary high -water  line  out  to  the  harbor  line, 
and  to  take  possession  of  the  whole  of  such 
frontage  and  premises  without  paying  plain- 
tiff any  compensation  therefor.  The  plain- 
tiff asks  that  its  title  to  the  premises  be 
quieted,  and  that  defendants  be  enjoined 
from  erecting  or  maintaining  any  structure 
thereon. 

The  state  intervened,  and  alleges,  in  sub- 
stance, in  addition  to  the  facts  stated  by 
the  defendant  city  of  Portland,  that  it  is  the 
owner  of  all  the  land  between  the  ordinary 
high -water  mark  and  the  harbor  line  in 
front  of  and  on  the  river  side  of  such  lands; 
that  the  city  of  Porland  and  its  dock  com- 
mission are  fully  authorized  by  the  grant  in 
its  charter  to  enter  upon  and  construct  be- 
low high-water  mark  a  public  dock  and 
wharf  for  the  purpose  of  aiding  and  promot- 
ing the  commerce  and  navigation  of  the 
46  L.R.A.(N.S.) 


Willamette  river;  that  in  attempting  to  con- 
struct a  public  dock,  the  city  of  Portland  is 
acting  by  virtue  of  such  authority;  that  the 
plaintiff  has  no  franchise  or  license  to  con- 
struct wharves  or  docks  in  front  of  sach 
lands  below  ordinary  high-water  mark;  that 
such  license  or  franchise  has  been  forfeited, 
abandoned,  and  lost  iot  more  than  ten 
years  prior  to  the  commencement  of  this 
suit;  and  that  plaintiff  and  its  predecessors 
have  in  no  wise  attempted  to  use  the  same 
during  such  time.  The  state  prays  that  it 
be  declared  to  be  the  exclusive  owner  of  the 
property,  except  as  to  the  city  of  Portland, 
and  that  plaintiff  be  enjoined  from  driving 
piles  in  or  building  any  structure  upon  the 
land  below  high-water  mark,  or  from  assert- 
ing any  claim  to  the  land  adverse  to  the 
intervener. 

The  following  matters  are  agreed  to:  (I) 
That  Watson's  addition  to  the  city  of  Port- 
land was  platted  March  7,  1871,  by  A.  J. 
Watson,  the  owner  of  all  the  land  included 
within  its  boundaries  above  the  line  of  ordi- 
nary high  water.  (2)  That  Doscher's  addi- 
tion to  said  city  was  platted  April  11, 
1871,  by  John  C.  and  Ann  L.  Doscher,  the 
owners  of  all  the  land  within  its  boundaries 
above  ordinary  high-water  line.  (3)  That 
both  of  said  additions  were  platted  on  a 
part  of  the  donation  land  claim  of  Wm. 
Blockinstone,  and  that  the  easterly  bound- 
ary of  said  claim  was  the  Willamette  river, 
which  is  navigable.  That  said  plats  are  con- 
tiguous, Doscher's  addition  joining  Wat- 
son's addition  on  the  north,  and  being  a 
continuation  thereof,  so  far  as  "river  block" 
m  the  latter  addition  is  concerned;  "river 
block  No.  2"  of  Doscher  addition  being  a 
continuation  of  "river  block"  in  Watson's 
addition,  and  both  of  said  additions  being 
bounded  on  the  west  by  Front  street.  (4) 
That  the  plat  of  Watson's  addition  shows 
the  left  boundary  lihe  of  the  Willamette 
river  extending  northerly  and  southerly 
practically  through  the  middle  of  said  "river 
block."  (5)  That,  according  to  the  field 
notes  of  the  survey  of  the  donation  land 
claim,  the  meander  line  of  said  claim  is  lo- 
cated about  40  feet  easterly  of  and  practi- 
cally parallel  with  Front  street.  (6)  That 
plaintiff  has  succeeded  by  mesne  convey- 
ances to  whatever  title  Watson  and  the 
Doschers  had  to  lots  18,  19,  and  20,  and 
the  northerly  55  feet  of  lot  17  of  said 
"river  block,"  and  the  southerly  40  of  the 
lot  21  of  said  "river  block  No.  2,"  and,  if 
the  lots  are  entirely  below  the  ordinary 
high-water  line  of  the  river,  plaintiff  has 
nevertheless  acquired  and  owns  all  the 
rights  of  the  banl:  or  upland  property  to 
such  lots  and  parts  of  lots  and  the  front- 
age thereof.  (7)  That  all  such  title  and 
right  as  the  owner  of  the  land  adjacent  to 
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tlie  line  of  ordinary  high  water  in  the  Wil- 
lamette river  might  have  under  the  law  is 
Tested  in  the  plaintiff  so  far  as  concerns  the 
premises  in  front  of  lots  26,  27 »  and  28 
of  terminal  block  in  Watson's  addition. 

The  evidence  shows  that  there  is  a  largo 
area  of  similar  land  in  the  city,  much  of  it 
occupied  as  private  property,  and  all  held 
in  private  ownership.  D.  B.  Sigler,  for 
about  fourteen  years  county  assessor,  tes- 
tified that  the  land  between  ordinary  high 
and  low  water  marks  has  always  been 
assessed;  that  there  is  $25,000,000  or  $30,- 
000,000  invested  in  such  lands  and  struc- 
tures thereon.  It  appears  that  the  plaintiff 
paid  $137,000  for  the  lots  five  years  ago. 
Since  1009  the  assessed  valuation  has  been 
from  $74,760  to  $91,250.  In  1910  the  taxes 
amounted  to  $2,007.50.  The  land  in  ques- 
tion, in  its  original  state,  consisted  of  a  low 
flat,  broken  by  a  spring  branch  or  creek,  and 
for  the  last  twenty-five  years  has  been 
gradually  filling  up,  so  that  much  of  it  is 
now  15  feet  higher  than  it  was  formerly. 
The  lots  immediately  to  the  south,  which 
are  in  the  same  class  of  property  as  the 
land  in  question,  are  occupied  by  a  horse 
bam,  blacksmith  shop,  engine  house,  a 
bridge  company's  plant,  comprising  an  in- 
vestment of  several  thousand  dollars,  and 
other  buildings.  The  city  first  commenced 
an  action  to  condemn  the  right  to  con- 
struct a  wharf  on  the  premises,  which  action 
was  dismissed. 

Mr.  Fred  W.  Mulkey,  with  Messrs. 
Frank  8.  Grant  and  Ijyman  E.  Latonr- 
ette,  for  appellants: 

The  state  of  Oregon,  upon  its  admission 
into  the  Union,  became  owner  of  the  bed  and 
banks  of  the  Willamette  river  up  to  the  line 
of  ordinary  high  water,  subject  only  to  the 
paramount  right  of  navigation  and  the  right 
of  Congress  to  regulate  conunerce  between 
the  states. 

8  Enc  U.  S.  Sup.  Ct.  Bep.  840,  841;  1 
Dill.  Mun.  Corp.  6th  ed.  §  264;  1  Lewis, 
Em.  Dom.  3d  ed.  §g  94,  95;  Hinman  v. 
Warren,  6  Or.  409;  Parker  v.  Taylor,  7 
Or.  436;  Parker  v.  Rogers,  8  Or.  184; 
Shively  v.  Parker,  9  Or.  500;  De  Force  v. 
Welch,  10  Or.  607;  Wilson  v.  Shiveley,  11 
Or.  215,  4  Pac.  324;  Wilson  v.  Welch,  12 
Or.  363,  7  Pac.  341;  Andrus  v.  Knott,  12 
Or.  501,  8  Pac.  763;  Johnson  v.  Knott,  13 
Or.  308,  10  Pac.  418;  McCann  v.  Oregon 
R.  ft  Nav.  Co.  13  Or.  455,  11  Pac.  236; 
Parker  v.  West  Coast  Packing  Co.  17  Or. 
510,  6  L.R.A.  61,  21  Pac.  822;  Bowlby  v. 
Shively,  22  Or.  410,  30  Pac.  164,  152  U. 
S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  543; 
Lewis  V.  Portland,  25  Or.  133,  22  L.R.A. 
736,  35  Pac.  256 ;  Montgomery  v.  Shaver,  40 
Or.  244,  66  Pac.  923;  Johnson  v.  Tomlinson, 
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41  Or.  198,  68  Pac.  406 ;  Muckle  v.  Good,  45 
Or.  230,  77  Pac.  743;  State  v.  Portland  Gen- 
eral Electric  Co.  52  Or.  502,  95  Pac.  722,  98 
Pac.  160;  Switzler  v.  Eamheart,  59  Or.  344, 
117  Pac.  297;  Sun  Dial  Ranch  v.  May  Land 
Co.  61  Or.  205,  119  Pac.  758;  Micelli  v. 
Andrus,  61  Or.  78,  120  Pac.  737;  Frost  v. 
Washington  County  R.  Co.  96  Me.  76,  59 
L.R.A.  68,  61  Atl.  806;  Scott  v.  Lattig,  227 
U.  S.  229,  67  L.  ed.  490,  33  Sup.  Ct.  Rep. 
242. 

Artificial  filling  did  not  operate  to  trans- 
fer the  title  of  the  state  either  to  plaintiff 
or  to  the  adjacent  upland  owner,  it  appear- 
ing that  the  property  in  its  natural  state 
was  wholly  below  the  ordinary  high-water 
line. 

Lewis,  Em.  Dom.  3d  ed.  §  86,  p.  105: 
Diedrich  v.  Northwestern  Union  R.  Co.  42 
Wis.  248,  24  Am.  Rep.  399;  Illinois  C.  R 
Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed.  1018, 
13  Sup.  Ct.  Rep.  110;  Sweeney  v.  Shak- 
speare,  42  La.  Ann.  614,  21  Am.  St.  Rep. 
400,  7  So.  729;  People  ex  rel.  Blakslee  v. 
Land  Office  Comrs.  135  N.  Y.  447,  32  N.  E. 
139;  Com.  ex  rel.  Hensel  v.  Young  Men's 
Christian  Asso.  169  Pa.  24,  32  AtL  121;  1 
Farnham,  Waters,  Ist  ed.  §  75a,  p.  339: 
Saunders  v.  New  York  C.  &  H.  R.  R.  Co. 
144  N.  Y.  75,  26  L.R.A.  383,  43  Am.  St. 
Rep.  737,  38  N.  E.  995;  Park  Comrs.  v. 
Taylor,  133  Iowa,  453,  108  N.  W.  927;  Sage 
V.  New  York,  154  N.  Y.  61,  38  L.R.A.  614, 
61  Am.  St.  Rep.  592,  47  N.  E.  1096;  People 
V.  Delaware  &  H.  Co.  75  Misc.  322,  135  N. 
Y.  Supp.  339;  De  Lancey  v.  Hawkins,  23 
App.  Div.  8,  49  N.  Y.  Supp.  469,  affirmed  in 
163  N.  Y.  587,  67  N.  E.  1108. 

The  loctis  in  quo  is  river  shore, — not  "tide 
or  overflowed  lands,"  within  the  meaning  of 
the  statute  making  grants  to  riparian  own- 
ers. The  state,  therefore,  was  not  devest- 
ed of  its  title  by  this  l^islation. 

Andrus  v.  Knott,  12  Or.  501,  8  Pac.  763; 
Johnson  v.  Knott,  13  Or.  312,  10  Pac.  418: 
Oregon  v.  Portland  General  Electric  Co.  52 
Or.  502,  95  Pac.  722,  98  Pac.  160;  Van 
Dusen  Invest.  Co.  v.  Western  Fishing  Co. 
63  Or.  7,  124  Pac.  681,  126  Pac.  604. 

The  title  of  the  act  is  not  sufficient  to 
support  the  grant. 

State  V.  Shaw,  22  Or.  287,  29  Pac.  1028; 
Hearn  v.  Louttit,  42  Or.  572,  72  Pac.  132; 
Eaton  V.  Walker,  76  Mich.  579,  6  L.R.A. 
102,  43  N.  W.  638;  State  ex  rel.  Graham  v. 
Tibbets,  52  Neb.  228,  66  Am.  St.  Rep.  492, 
71  N.  W.  998;  State  ex  rel.  Norcross  v. 
Washoe  County,  22  Nev.  399,  41  Pac.  145; 
People  V.  Gadway,  61  Mich.  285,  1  Am.  St. 
Rep.  578,  28  N.  W.  101;  Hyman  v.  State,  87 
Tenn.  109,  1  L.R.A.  497,  9  S.  W.  372;  Case 
V.  Loftus,  43  Fed.  839;  State  v.  Fulks,  207 
Mo.  26,  15  L.R.A.(N.S.)  430,  105  S.  W.  733, 
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13   Ann.   Cas.   732;   Monographic  Note   to 
Bobel  V.  People,  04  Am.  St.  Rep.  76. 

Where  an  existing  act  is  amended, 
nothing  can  be  incorporated  in  the  amenda- 
tory act  which  is  not  embraced  in  the  title 
of  the  original  act. 

Ex  parte  Howe,  26  Or.  181,  37  Pac.  636; 
Yellow  River  Improv.  Co.  v.  Arnold,  46  Wis. 
214,  49  N.  W.  971;  Hatfield  v.  Com.  120 
Pa.  395,  14  Atl.  151;  Monographic  Note  to 
Bobel  V.  People,  64  Am.  St.  Rep.  78. 

The  state's  ownership  of  the  bed  and 
shores  of  navigable  rivers  is  not  subject  to 
an  easement  of  access  to  and  from  the  riven 
in  favor  of  the  adjacent  upland. 

Bowiby  V.  Shively,  22  Or.  410,  30  Pac. 
154,  162  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct. 
Rep.  648;  Stevens  v.  Paterson  &  N.  R.  Co. 
34  N.  J.  L.  632,  3  Am.  Rep.  269 ;  Eisenbach 
T.  Hatfield,  2  Wash.  236,  12  L.R.A.  632,  26 
Pac.  539 ;  Grays  Harbor  Boom  Co.  v.  Lowns- 
dale,  64  Wash.  83,  102  Pac.  1041,  104  Pac. 
269;  Lownsdale  v.  Grays  Harbor  Boom  Co. 
54  Wash.  542,  103  Pac.  833 ;  Bilger  v.  State, 
63  Wash.  457,  116  Pac.  22;  Galveston  v. 
Menard,  23  Tex.  349. 

The  wharf  act  created  only  a  permit  .or 
license  to  the  upland  owner  to  wharf  out, 
but  plaintiff,  not  having  accepted  such  per- 
mit or  license,  and  having  constructed  no 
wharf,  has  acquired  no  vested  right  for 
which  compensation  need  be  made. 

Bowiby  V.  Shively,  22  Or.  410,  30  Pac. 
164;  Lewis  v.  Portland,  25  Or.  160,  42  Am. 
St.  Rep.  772,  22  L.R.A.  736,  35  Pac.  256; 
Montgomery  v.  Shaver,  40  Or.  244,  66  Pac. 
923;  Stockton  v.  American  Lucol  Co.  — 
N.  J.  Eq.  — ,  86  Atl.  672. 

The  act  authorizing  the  city  to  construct 
public  docks,  by  necessary  implication,  au- 
thorizes the  city  to  use  so  much  of  the 
state's  property  as  may  be  reasonably  neces- 
sary therefor. 

Williams  v.  New  York,  105  N.  Y.  419,  11 
N.  E.  829;  Langdon  v.  New  York,  93  N.  Y. 
329;  Re  New  York,  113  App.  Div.  84,  98 
N.  Y.  Supp.  1063;  Jeffery  v.  Smith,  63  Or. 
514,  128  Pac.  822;  30  Am.  &,  Eng.  Enc.  Law, 
2d  ed.  480. 

Even  if  the  plaintiff  were  considered  as 
having  a  vested  riparian  right,  or  wharf 
right,  such  right  is  subject  to  the  implied 
reservation  on  the  part  of  the  state  and  its 
agencies  to  use  the  locus  in  quo  for  the 
purpose  of  constructing  public  docks, 
wharves,  and  other  improvements  in  aid  of 
navigation  and  commerce. 

Sage  V.  New  York,  154  N.  Y.  61,  38 
L.R.A.  606,  61  Am.  St.  Rep.  592,  47  N.  E. 
1096;  Lansing  v.  Smith,  4  Wend.  9,  21  Am. 
Dee.  89;  Furman  v.  New  York,  5  Sandf.  16, 
10  N.  Y.  667;  Barney  v.  Keokuk,  94  U.  S. 
324,  24  L.  ed.  224 ;  Scranton  v.  Wheeler,  179 
U.  S.  141,  45  L.  ed,  126,  21  Sup.  Ct.  Rep. 
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48;  Lewis  Blue  Point  Oyster  Cultivation  Co 
V.  BriggB,  198  N.  Y.  287,  34  LJl.A.(N.8.) 
1084,  91  N.  E.  846,  19  Ann.  ^  Cas.  694; 
Ravenswood  v.  Fleming,  22  W.  Va.  62,  46 
Am.  Rep.  485;  West  Chicago  Street  R.  Co.  y. 
Illinois,  201  U.  S.  506,  50  L.  ed.  846,  26  Sup. 
Ct.  Rep.  618;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364,  61  L.  ed.  623,  27  Sup. 
Ct.  Rep.  367;  Young  v.  Morgan  City,  129 
La.  339,  66  So.  303;  Lane  ▼.  New  Haven 
Harbon  70  Conn.  685,  40  Atl.  1058;  Mann 
V.  Des  Moines  Water  Co.  202  Fed.  862; 
Wilson  V.  Oregon  Washington  R.  &  Nav. 
Co.  71  Wash.  102,  127  Pac  847;  Foreatier 
V.  Johnson,  164  Cal.  24,  127  Pac.  166; 
Ingraham  v.  Chicago,  D.  &  M.  R.  Co.  84 
Iowa,  249 ;  Slingerland  v.  International  Con- 
tracting Co.  169  N.  Y.  60,  56  LJa.A.  494, 
61  N.  E.  996;  Stover  v.  Jack,  60  Pa.  389, 
100  Am.  Dec.  666;  Homochitto  River  t. 
Withers,  29  Miss.  21,  64  Am.  Dec.  126; 
Bailey  v.  Philadelphia,  W.  &  B.  R.  Co.  4 
Harr.  (Del.)  389,  44  Am.  Dec.  693;  Chap- 
pell  V.  Waterworth,  39  Fed.  77;  Hill  v. 
United  States,  39  Fed.  172;  Pacific  Gas 
Improv.  Co.  v.  EUert,  64  Fed.  421;  Symmes 
V.  Prairie  Pebble  Phosphate  Co.  64  Fla. 
480,  60  So.  223;  Gibson  v.  United  States, 
166  U.  S.  269,  41  L.  ed.  996, 17  Sup.  Ct.  Rep. 
578;  Decker  v.  Pacific  Coast  S.  8.  Co.  91 
C.  C.  A.  102,  164  Fed.  974;  Home  for  Aged 
Women  v.  Com.  202  Mass.  422,  24  L.R.A. 
(N.S.)  79,  89  N.  E.  124;  21  Am.  k  Eng. 
Enc.  Law,  2d  ed.  435;  1  Dill.  Mun.  Corp. 
5th  ed.  §  265. 

Messrs.  A.  M.  Crawford,  Attorney  Gen- 
eral, F.  W.  Mulkey,  and  William  G.  Ben- 
bovir,  for  appellant  intervener: 

In  the  state  of  Oregon,  the  upland  owner 
has  no  right,  title,  or  interest  in  the  land 
under  water  beyond  ordinary  high-water 
mark. 

Hinman  v.  Warren,  6  Or.  408;  Parker  ▼. 
Taylor,  7  Or.  436;  Parker  v.  Rogers,  8  Or. 
183;  Shively  v.  Parker,  9  Or.  600;  McCann 
V.  Oregon  R.  &  Nav.  Co.  13  Or.  466,  11 
Pac.  236;  Bowiby  v.  Shively,  22  Or.  410,  80 
Pac.  154 ;  Hume  v.  Rogue  River  Packing  Co. 
51  Or.  237,  31  L.R.A.(N.S.)  396,  131  Am. 
St.  Rep.  732,  83  Pac.  391,  92  Pac  1065, 
96  Pac.  865;  State  v.  Portland  General  Elec- 
tric Co.  62  Or.  602,  96  Pac.  722,  98  Pac. 
160. 

If  the  upland  owner  has  any  riparian 
rights  beyond  ordinary  high-water  mark  in 
the  public  navigable  waters  of  the  state  of 
Oregon,  such  rights  are  subject  at  all  times 
to  tibe  power  of  the  state  to  improve  naviga- 
tion by  the  construction  of  public  docks. 

Lewis  V.  Portland,  26  Or.  133,  22  L.ILA. 
736,  42  Am.  St.  Rep.  772,  36  Pac  266; 
Taylor  Sands  Fishing  Co.  v.  State  Land 
Board,  66  Or.  167,  108  Pac.  126;  Case  v. 
ToftiiB,  5  L.R.A.  684,  14  Sawy.  213,  39  Fed. 
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730;  Miller  v.  Mendenhall,  8  L.R.A.  92, 
note;  Bowlby  t.  Shively,  22  Or.  410,  30  Pac. 
154,  152  U.  S.  1,  52,  38  L.  ed.  331,  350,  14 
Sup.  Ct.  Rep.  548;  Philadelphia  Co.  t. 
Stimfion,  223  U.  S.  605,  56  L.  ed.  570,  32 
Sup.  Ct.  Rep.  840;  Lenoir  County  ▼.  Crab- 
tree,  168  N.  C.  357,  39  L.R.A.(N.S.)  1213, 
74  S.  E.  105;  Wilaon  v.  Welch,  12  Or.  353, 
7  Pac.  341;  Eisenbach  y.  Hatfield,  2  Wash. 
236,  12  L.R.A.  632,  26  Pac.  539;  Sage  y. 
New  York,  154  N.  Y.  61,  38  L.R.A.  606,  61 
Am.  St.  Rep.  592,  47  N.  E.  1096;  Scranton 
V.  Wheeler,  179  U.  S.  141,  189,  45  L.  ed. 
126-147,  21  Sup.  Ct.  Rep.  48;  McGilyra  y. 
Ro68,  215  U.  S.  70,  54  L.  ed.  95,  30  Sup. 
Ct.  Rep.  27 ;  Home  for  Aged  Women  y.  Com. 
202  Mass.  422,  24  L.R.A.(N.S.)  79,  89  N. 
£.  124;  Hume  y.  Rogue  Riyer  Packing  Co. 
61  Or.  237,  31  L.R.A.(NJS.)  396,  131  Am. 
St.  Rep.  732,  83  Pac.  391,  92  Pac.  1065,  96 
Pac.  865;  St.  Anthony  Falls  Water  Power 
Co.  y.  St.  Paul  Water  Comrs.  168  U.  S.  349, 
372,  42  L.  ed.  497,  505,  18  Sup.  Ct  Rep. 
157;  Weema  S.  B.  Co.  v.  People's  S.  B.  Co. 
214  U.  S.  346,  355,  53  L.  ed.  1024,  1028, 
29  Sup.  Ct.  Rep.  661,  16  Ann.  Cas.  1222. 

The  state  has  no  power  to  grant  away  into 
priyate  ownership  its  rights  to  construct 
public  docks  upon  the  land  beyond  ordi- 
nary high-water  mark  in  the  nayigable  wa- 
ters of  the  state. 

State  ex  rel.  Ellis  v.  Gerbing,  56  Fla.  603, 
22  L.R.A.(N.S.)  337,  47  So.  353;  Slinger- 
land  y.  International  Contracting  Co.  169 
N.  Y.  60,  66  L.R.A.  494,  61  N.  E.  996; 
Cohn  y.  Wausau  Boom  Co.  47  Wis.  314,  2 
N.  W.  546;  Illinois  C.  R.  Co.  y.  Illinois, 
146  U.  S.  387,  460,  36  L.  ed.  1018-1045,  13 
Sup.  Ct.  Rep.  110;  Broward  y.  Mabry,  68 
Fla.  398,  50  So.  829;  Louisiana  Nay.  Co.  y. 
Oyster  Conmiission,  125  La.  740,  51  So. 
706;  Oelsner  y.  Nassau  Light  k  P.  Co.  134 
App.  Diy.  281,  118  N.  Y.  Supp.  960. 

Measra.  Fulton  Ss  Bowman,  for  respond- 
ent: 

It  being  conceded  that  respondent  owns 
and  is  yested  with  all  the  rights  of  the  up- 
land or  bank  owner  in  and  to  the  loous  in 
quo,  and  that  the  same  extends  below  the 
line  of  ordinary  high  water,  it  is  immaterial 
whether  or  not  any  thereof  is  above  that 
line;,  for  the  wharfing  right  may  be  severed 
from  the  main  land  granted  to  another,  and 
by  the  grantee  exercised  and  enjoyed  sepa- 
rately from  the  upland. 

Parker  v.  West  Coast  Packing  Co.  17  Or. 
515,  5  L.ILA.  61,  21  Pac.  822;  Montgomery 
▼.  Shayer,  40  Or.  250,  66  Pac.  923;  MoCann 
▼.  Oregon  R.  &  Nay.  Co.  13  Or.  462,  11  Pac. 
236;  Welch  y.  Oregon  R.  &  Nay.  Co.  34  Or. 
452,  56  Pac.  417. 

The  practical  construction  giyen  to  a  stat- 
ute by  the  public  officers  of  the  state,  and 
acted  upon  by  the  people  thereof,  is  to  be 
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considered,  and  is  generally  decisive  in  cases 
of  doubt. 

Clark's  Run  &  S.  River  Turnp.  Road  Co. 
y.  Com.  96  Ky.  532,  29  S.  W.  361 ;  Sedgw. 
Stat.  &  Const.  Law,  p.  227,  note;  United 
States  y.  Pugh,  99  U.  S.  269,  26  L.  ed.  323 ; 
Collins  y.  Henderson,  11  Bush,  74;  United 
States  y.  Missouri,  K.  &  T.  R.  Co.  37  Fed. 
68;  Johnson  y.  Dexter,  37  Vt.  641;  Whipple 
y.  Parker,  29.  Mich.  379;  Malonny  y.  Mahar, 
1  Mich.  26;  M'Keen  y.  Delancy,  6  Cranch, 
22,  3  L.  ed.  25. 

Even  though  a  statute  would  otherwise  be 
adjudged  invalid,  if  it  has  been  long  acqui- 
esced in,  has  been  assumed  to  be  valid  by  the 
courts  and  public  officials,  and  so  dealt 
with,  and,  relying  on  its  yalidity,  private 
citizens  have  invested  large  sums  of  money, 
— the  courts,  guided  by  that  sense  of  justice 
which,  after  all,  ^hould  ever  exert  the  most 
potent  influence  in  shaping  judicial  de- 
cisions, will  decline  to  inquire  in  the  consti- 
tutionality of  the  act. 

United  States  y.  Realty  Co.  163  U.  S.  427, 
41  L.  ed.  216,  16  Sup.  Ct.  Rep.  1120;  Con- 
tinental Improv.  Co.  y.  Phelps,  47  Mich. 
51  Or.  237,  31  L.R.A.(N.S.)  496,  83  Pac. 
299,  11  N.  W.  167;  Scanlan  v.  Childs,  33 
Wis.  663;  Stuart  y.  Laird,  1  Cranch,  299,  2 
L.  ed.  116 ;  Johnson  y.  Joilet  &  C.  R.  Co.  23 
lU.  202;  Runyan  y.  Winstock,  65  Or.  208 
104  Pac.  417,  105  Pac.  896;  Rogers  y. 
Goodwin,  2  Mass.  475 ;  Paulson  y.  Portland, 
16  Or.  466,  1  L.R.A.  673,  19  Pac.  450. 

Messrs.  Carey  Ss  Kerr,  amioi  euricB: 

The  act  applies  to  submerged  or  over- 
flowed lands  along  the  Willamette. 

Lewis  y.  Portland,  26  Or.  133,  22  L.R.A. 
736,  42  Am.  St.  Rep.  772,  36  Pac.  256; 
Coquille  Mill  &  Mercantile  Co.  y.  John- 
son, 62  Or.  647,  132  Am.  St.  Rep.  716,  98 
Pac.  132. 

The  titles  are  broad  enough  to  include  the 
provisions  in  question. 

The  George  W.  Elder,  159  Fed.  1006, 
Leake  y.  Colgan,  126  Cal.  413,  58  Pac.  69: 
Ft.  Street  Union  Depot  Co.  v.  Railroad 
Commrs.  118  Mich.  340,  76  N.  W.  631; 
People,  ex  rel.  Gere  v.  Whitlock,  92  N.  Y. 
191;  State  v.  Shaw,  22  Or.  287,  29  Pac. 
1028;  Simpson  v.  Bailey,  3  Or.  616;  Mc- 
Whirter  y.  Brainard,  6  Or.  429;  David  y. 
Portland  Water  Committee,  14  Or.  98,  12 
Pac.  174;  State  v.  Linn  County,  26  Or.  603, 
36  Pac.  297;  Clemmensen  y.  Peterson,  35 
Or.  47,  56  Pac.  1015;  Pioneer  Irrig.  Dist. 
V.  Bradley,  8  Idaho,  310,  101  Am.  St.  Rep. 
201,  68  Pac.  295. 

Repeals  by  implication  are  not  fayored. 

United  States  y.  Greathouse,  166  U.  8. 

I  601,  605,  41  L.  ed.  1130,  1131,  17  Sup.  Ct. 

Rep.  701;  Palmer  v.  State,  2  Or.  66;  State 

*  y.  Benjamin,  2  Or.  125;  Booth's  Will,  40  Or. 
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164,  61  Pac.  1136,  66  Pac.  710;  Lewis's 
Sutherland,  Stat.  Constr.  2d  ed.  §  2G7. 

A  repeal  of  a  statute  does  not  affect  vest- 
ed rights  under  it. 

Society  for  Propagation  of  Gospel  v.  New 
Haven,  S  Wheat.  494,  6  L.  ed.  669. 

The  right  to  construct  wharves  had  vest- 
ed in  the  owners  of  land  on  streams,  rights 
which  cannot  be  destroyed  even  by  direct 
legislation. 

Cooley,  Const.  Law,  2d  ed.  332;  Pearsall 
v.  Great  Northern  R.  Co.  161  U.  S.  646,  676, 
40  L.  ed.  838,  848,  16  Sup.  Ct.  Rep.  706; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162; 
Parker  v.  West  Cod.8t  Packing  Co.  17  Or. 
510,  6  L.R.A.  61,  21  Pac.  822;  Montgomery 
V.  Shaver,  40  Or.  244,  66  Pac.  923;  Parker 
V.  Taylor,  7  Or.  435;  McCann  v.  Oregon 
R.  &  Nav.  Co.  13  Or.  463,  11  Pac.  236; 
Welch  V.  Oregon  R.  &  Nav.  Co.  34  Or.  447, 
56  Pac.  417;  Hackett  v.  l^ultnomah  R.  Co. 
12  Or.  124,  53  Am.  Rep.  327,  6  Pac.  669. 

Messrs.  Malarkey,  Seabrook,  &  Dnb- 
blc  and  Martin  Ij.  Pipes  also  amid  ouri<B. 

Bean,  J.,  delivered  the  opinion  of  the 
court : 

The  claims  of  the  respective  parties  may 
be    summarized    as    follows: 

Plaintiff  claims : 

(1)  Title  in  fee  by  patent  from  the  gov- 
ernment and  subsequent  conveyances  as  to 
the  westerly  100  feet,  which  plaintiff  claims 
has  always  been  above  the  ordinary  high- 
water  line,  or  is  now  above  such  line  by 
reason  of  accretion. 

(2)  Title  in  fee  from  the  state  of  Oregon, 
granted  by  acts  of  the  legislature  of  1874 
and  1876,  known  as  the  tideland  acts,  and 
subsequent  conveyance  to  a  strip  about  100 
feet  wide  east  of  and  adjacent  to  the  above, 
being  between  the  ordinary  high-water  line 
and  low-water  line  as  claimed  by.  plaintiff. 

(3)  Riparian  or  littoral  rights  and  a 
wharf  right  to  the  portion  between  low 
water  and  the  harbor  line. 

Defendants,  in  answer  to  the  first  claim, 
maintained  that  the  locus  in  quo  belongs  to 
the  state  of  Oregon,  because  it  is  entirely 
below  the  ordinary  high-water  line,*  which 
is  westerly  of  North  Front  street,  although 
the  apparent  line  is  now  near  the  easterly 
line  of  such  street.  Plaintiff's  second  claim 
is  based  on  the  tideland  act  as  amended  in 
1874  and  1876,  whereby  the  state  purports 
to  grant  to  the  adjacent  upland  owners 
"any  tide  or  overflowed  lands  upon  said 
Willamette  river."  In  answer  to  this  claim 
defendants  maintain:  (1)  That  the  locus 
in  quo  is  river  shore,  and  not  "tide  or  over- 
flowed lands,"  within  the  meaning  of  this 
act,  and  (2)  that,  in  any  event,  this  portion 
of  the  act  is  void  because  not  embraced  in 
its  title.  In  answer  to  plaintiff's  third 
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claim,  defendants  maintain:  (1)  That  the 
state's  ownership  of  the  bed  and  shores  of  a 
navigable  river  is  absolute,  admitting  of  no 
easement  on  the  part  of  the  adjacent  upland 
owner;  (2)  that  the  wharf  act  creates  only 
a  permit  or  license  to  the  upland  owner  to 
wharf  out,  but  plaintiff,  not  having  con- 
structed a  wharf,  has  acquired  no  vested 
right,  and  his  license  or  permit  has  been 
revoked  by  the  act  of  the  city  in  selecting 
the  locus  in  quo  and  proceeding  to  con- 
struct a  public  dock  under  legislative  au- 
thority; and  (3)  that,  in  any  event,  littoral 
or  wharf  rights  are  subject  to  right  of  the 
state  and  its  agencies  to  construct  docks 
and  other  improvements  in  aid  of  navi- 
gation and  commerce. 

It  is  only  fair  to  say  that  the  learned 
counsel  on  both  sideS;  as  well  as  those  ap- 
pearing amid  curiw  in  their  several  briefs, 
have  shed  much  light  upon  the  question  in- 
volved, and  have  stated  their  positions  with 
clearness.  As  a  basis  for  proper  under- 
standing, it  may  be  well  to  observe  that»  by 
the  common  law  of  Engfand,  the  title  and 
dominion  of  the  sea  and  of  rivers  and  arms 
of  the  sea  where  the  tide  ebbs  and  flows,  and 
of  all  the  lands  below  high-water  mark, 
within  the  jurisdiction  of  the  Crown  of  Eng- 
land, are  in  the  King.  These  waters  and 
the  land  which  they  cover  are  not  capable 
of  ordinary  occupation,  cultivation,  and  im- 
provement, and  their  primary  uses  are 
public  in  their  nature,  for  highways  of  navi- 
gation and  commerce  and  for  fishing  pur- 
poses by  all  the  King's  subjects.  Therefore 
the  title  jus  privatum  in  such  lands,  as  of 
waste  and  unoccupied  lands,  belongs  to  the 
King  as  the  sovereign;  and  the  dominion 
jus  publicum  is  vested  in  him  as  the  repre- 
sentative of  the  nation  and  for  the  public 
good.  The  English  possessions  in  America 
were  held  by  the  King,  and  the  exclusive 
power  to  grant  them  was  vested  in  him  in 
like  manner.  The  English  monarchs  grant- 
ed charters  for  large  tracts  of  land  on  the 
Atlantic  coast,  giving  the  grantees  both  the 
territory  described  and  the  powers  of  gov- 
ernment, including  the  property  and  do- 
minion of  lands  under  tide  waters.  With 
the  surrender  of  the  British,  all  the  rights 
of  the  Crown  and  of  Parliament  became 
vested  in  the  several  states,  subject  to  the 
rights  relinquished  to  the  national  govern- 
ment by  the  Constitution  of  the  United 
States.  In  this  manner  the  government  of 
the  colonies  and  the  original  states  became 
vested  with  the  title  to  lands  under  naviga- 
ble waters.  The  states  admitted  to  the 
Union  since  the  adoption  of  the  Constitu- 
tion have  the  same  rights  as  the  original 
states  had  in  the  tide  waters  and  lands  be- 
low the  high-water  mark  within  their  re- 
spective jurisdictions.     In  this  country  the 
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same  principle  applies  to  the  Great  Lakes, 
and  in  some  states  it  has  heen  extended  to 
navigable  rivers.    In  the  early  government 
of  the  colonies,  and  later  of  the  states,  in 
order  to  induce  persons  to  erect  wharves 
for  the  benefit  of  navigation  and  commerce, 
the  owners  of  land  bounding  on  tide  waters 
were  aUowed  greater  rights  and  privileges 
in  the  shore  below  high-water  mark  than  in 
England.     The  nature  and  degree    of    the 
rights  and  privileges  diiBTered  in  the  various 
states;  in  some  thej  were  regulated  by  stat- 
ute and  in  others  by  usage    only.      Each 
state,  according  to  its  own  views  of  policy 
and  justice,  has  dealt  with  the  lands  under 
the  water  as  it  has  deemed  best  for  the  pub- 
lic interests,  reserving  its  own  control  over 
such  lands,  or  granting   within   its   limits 
rights    therein   to  individuals  or   corpora- 
tions, whether  owners  of  the  adioining  up- 
land or  not.    Therefore  the  titlcrand  rights 
of  riparian  owners  in  the  soil  below  high- 
water  mark  are  governed  by  the  local  laws 
of  the  several  states,  subject  to  the  rights 
granted  by  the  Federal  Constitution  of  the 
United  States  for  regulating  and  improving 
navigation.     The    holdings   have   not  been 
uniform  in  r^ard  to  the  right  of  a  riparian 
owner  to  establish  a  wharf  on  his  own  land 
extending  over  the  shore  between  high  and 
low  water  marks  and  lands  under  the  water 
for  the  purpose  of    reaching    a    navigable 
point.    In  some  states  it  is  held,  sometimes 
because  of  long  usage,  sometimes  by  statute, 
and  sometimes  upon  the  interpretation  of 
the  common  law  adopted  by  the  courts,  that, 
for  the  purpose  of    making    available    the 
right  of  a  riparian  owner  to  access  to  navi- 
gable waters,  he  may  make  a  landing,  dock, 
wharf,  or  pier  for  his  own  use  or  that  of 
the  public,  for  the  purpose  of  reaching  the 
ordinary   point    of   navigation,    subject   to 
whatever  rules  the  legislature  may  enact 
for  the  protection  of  the  public,  and  also 
subject  to  the  right  of  the  United  States  to 
exercise  its  powers  for  reflating  and  im- 
proving navigation.    The  right  of  a  ripari- 
an owner  to  construct  a  wharf  or  landing 
is  founded  largely  upon  equitable  considera- 
tions.   Where  a  wharf  has  been  constructed 
by   a  riparian  owner,  in  opposition  to  no 
statute,  and  without  the  interference  of  the 
atate,  and  without  detriment    to    superior 
public  rights,  and  large  and  valuable  inter- 
ests have  been  created,  the  owner  has  gen- 
erally been  held  to  have  been  justified  in 
constructing    such    wharf.     1    Dill.    Mun. 
Corp.  5th  ed.  §  264. 

The  paramount  right  of  navigation,  which 
is  vested  in  the  state,  and  also  in  the 
general  government  of  the  United  States  by 
virtue  of  the  authority  conferred  upon  it  to 
regulate  commerce  between  the  states  and 
with  foreign  nations,  is  receiving  constant 


elucidation  by  the  courts,  but  no  fixed  rule 
can  yet  be  laid  down  defining  the  extent  to 
which  the  Federal  government  or  the  state 
may  interfere  with  the  property  of  ripari- 
an and  other  owners  without  becoming 
liable  for  compensation.    Id.  §  266. 

Let  us  then  consider  what  policy  has  been 
adopted  by  the  state  of  Oregon,  and  what 
has  been  done  in  confirmation  thereof.  In 
1862  the  legislative  assembly,  evidently 
deeming  it  for  the  best  interests  of  the 
state  to  encourage  private  parties  to  con- 
struct docks,  wharves,  etc.,  for  the  conveni- 
ence of  and  in  aid  of  navigation,  without  the 
state,  either  directly  or  through  its  munici- 
palities, engaging  in  such  enterprises, 
passed  what  is  known  as  the  wharf  act 
(§§  5201,  5202,  L.  O.  L.).  The  1st  section 
provides  that  "the  owner  of  any  land  in  this 
state  lying  upon  any  navigable  stream  or 
other  like  water,  and  within  the  corporate 
limits  of  any  incorporate  town  therein,  is 
hereby  authorized  to  construct  a  wharf  or 
wharves  upon  the  same,  and  extend  such 
wharf  or  wharves  into  such  stream  or  other 
like  water  beyond  low-water  mark  so  far 
as  may  be  necessary  and  convenient  for  the 
use  and  accommodation  of  any  ships  or 
other  boats  or  vessels  that  may  or  can  navi- 
gate such  stream  or  other  live  water."  The 
other  section  confers  upon  the  corporate  au- 
thorities of  the  town  wherein  such  wharf  is 
proposed  to  be  constructed  the  power  to 
regulate  the  exercise  of  the  privilege  or 
franchise  granted,  and  to  prescribe  the  mode 
and  extent  to  which  the  same  may  be  exer- 
cised beyond  the  line  of  low  water,  so  that 
the  same  will  not  unnecessarily  interfere 
with  navigation.  The  premises  in  contro- 
versy were  included  within  the  limits  of  the 
city  of  Portland  in  1883.  The  grant  of  the 
privilege  mentioned  in  §  5201,  L.  O.  L.  is  a 
continuing  grant,  and  speaks  in  the  present 
tense  as  long  as  the  statute  continues  in 
force;  therefore  the  act,  if  it  has  not  been 
revoked,  applies  to  the  land  in  question. 

When  a  statute  is  expressed  in  general 
terms  and  in  words  of  the  present  tense,  it 
will,  as  a  general  rule,  be  construed  to  ap- 
ply not  only  to  things  and  conditions  exist- 
ing at  the  time  of  its  passage,  but  will  also 
be  given  a  prospective  interpretation  by 
which  it  will  apply  to  such  as  come  into  ex- 
istence thereafter.     36  Cyc.  1235. 

In  1872  the  legislature  passed  an  act  en- 
titled "An  Act  to  Provide  for  the  Sale  of 
Tide  and  Overfiowed  Lands  on  the  Seashore 
and  Coast"  Laws  1872,  p.  129.  This  act 
gave  the  owners  of  land  fronting  upon  such 
tideland  the  preference  right  to  purchase 
the  tideland  belonging  to  the  state  in  front 
of  the  land  so  owned.  By  an  act  approved 
October  26,  1874  (Laws  1874,  p.  76),  the 
following  amendment  was  incorporated  into 


46  L.R.A.(N.S.) 


24 


370 


OREGON  SUPREME  COURT. 


June, 


the  tideland  act,  without  changing  the 
title,  namely:  **That  the  Willamette  river 
shall  not  be  deemed  a  river  in  which  the 
tide  ebbs  and  flows  within  the  meaning  of 
this  act,  or  of  the  act  to  which  this  act  is 
amendatory;  and  the  title  of  this  state  to 
any  tide  or  overflowed  lands  upon  said 
Willamette  river  is  hereby  granted  and  con- 
flrmed  to  the  owners  of  the  adjaceift  lands, 
or  when  any  such  tide  or  overflowed  lands 
have  been  sold,  then  in  that  case,  to  the 
purchaser  or  purchasers  of  such  tide  or 
overflowed  lands  from  such  owner  of  such 
adjacent  lands,  or  some  previous  owner 
thereof,  as  the  case  may  be."  This  act  was 
further  amended  in  1876  (see  Laws  1876,  p. 
69)  so  as  to  include  in  its  provisions  the 
Coquille,  Coos,  and  Umpqua  rivers. 

The  validity  of  the  acts  is  attacked  on 
the  ground  that  the  subject-matter  of  a 
grant  of  land  on  the  Willamette  river  is  not 
included  in  the  title  of  the  act  of  1872,  of 
which  the  acts  in  question  are  amendments. 
L.  1872,  p.  129.  Therefore  the  amendments 
are  repugnant  to  the  requirements  of  art. 
4,  §  20,  of  the  Constitution  of  Oregon,  pro- 
Tiding  that  "every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected 
therewith,  whicl^  subject  shall  be  expressed 
in  the  title."  It  is  contended  on  behalf  of 
plaintiff  that  the  title  of  this  act  is  broad 
enough  to  embrace  tide  and  overflowed 
lands  along  rivers  emptying  into  the  ocean, 
and  that  this  is  established  by  decisions 
defining  the  meaning  of  the  terms  used. 
That  "the  shore  of  the  sea  is  that  part  of 
the  land  covered  by  water  in  its  greatest 
ordinary  flux,  the  ports,  bays,  roadsteads, 
and  gulfs,  and  the'  rivers,  although  they 
may  not  be  navigable,  .  .  .  their  beds, 
mouths,  and  the  salt  marshes."  United 
Land  Asso.  v.  Knight,  85  Cal.  448,  482,  23 
Pac.  267,  24  Pac.  818.  That  the  word  "sea" 
has  been  held  to  mean  "not  only  high  sea, 
but  arms  of  the  sea,  waters  flowing  from 
it  into  ports  and  havens,  and  as  high  upon 
rivers  as  the  tide  ebbs  and  flows."  Waring 
V.  Clarke,  6  How.  441,  402,  12  L.  ed.  226, 
236.  That  "tide  waters"  are  waters, 
"whether  salt  or  fresh,  wherever  the  ebb 
and  flow  of  the  tide  from  the  sea  is  felt." 
Com.  V.  Vincent,  108  Mass.  441,  447;  Atty. 
Gen.  V.  Woods,  108  Mass.  436,  439^  11  Am. 
Rep.  380.  That  the  word  "  *coast'  is  de- 
fined to  be  the  seaboard  of  a  country." 
Ravesies  v.  United  States  (D.  C.)  35  Fed. 
917,  919.  Tliat  that  portion  of  the  country 
which  drains  into  the  Pacific  ocean  is  fre- 
quently spoken  of  as  the  "Pacific  coast." 

It  is  well  settled  that  every  presumption 
will  be  indulged  in  to  hold  a  statute  valid, 
and  it  is  only  where  an  act  is  purely  re- 
pugnant to  the  Constitution  that  the  courts 
will  hold  it  void.  This  is  especially  true 
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where  the  act  in  question  has  been  enacted 
for  many  years,  and  acted  upon  by  the  offi- 
cers of  the  state  and  by  tlie  people  as  valid, 
so  that  it  has  become  a  rule  of  property. 
Millions  of  dollars  have  been  invested  upon 
the  strength  of  the  validity  of  these  laws, 
and  the  value  of  lands  have  been  therebv 
enhanced;  therefore  the  acts  should  not  be 
overturned  unless  it  is  necessarv  to  do  so  in 
order  to  avoid  doing  violence  to  the  Consti- 
tution. Stability  of  land  titles  is  an  object 
of  moment  and  worth  to  the  people  of  the 
state  of  Oregon. 

The  subject-matter  of  the  act  of  1872,  and 
the  amendments  of  1874  and  1876,  is  the 
disposal  of  the  state's  land  on  the  seashore 
and  coast,  and  any  matter  germane  to  or 
connected  with  that  subject  may  be  em- 
bodied in  the  act.  The  title  does  not  use 
the  word  "disposal,"  but  uses  the  word 
"sale."  In  discussing  the  question  of  title 
to  a  legislative  act,  Mr.  Justice  Bean,  in 
State  V.  Shaw,  22  Or:  287,  at  page  289,  29 
Pac.  1028,  said:  "The  departure  (from  the 
title)  must  be  plain  and  manifest,  and  all 
doubts  will  be  resolved  in  favor  of  the  law. 
.  .  .  If  all  the  provisions  of  the  law  re- 
late directly  or  indirectly  to  the  same  sub- 
ject, are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title, 
they  will  not  be  held  unconstitutional." 

The  word  "sale"  used  in  the  act  of  1872 
does  not  definitely  refer  to  the  matter  of 
granting  or  confirming  title  to  tide  and 
overfiowed  lands  upon  the  W^illamette  and 
other  rivers,  and  disposing  of  the  same 
without  a  money  consideration.  See  vol.  7 
W^ords  &  Phrases,  p.  6291.  We  cannot  say, 
however,  that  the  matter  is  foreign  to  the 
subject  expressed  in  the  title. 

Be  that  as  it  may,  and  passing  to  the 
amendatory  act  of  1876,  the  title  of  this 
act  was  the  whole  of  the  act  of  1874,  in- 
cluding the  amendments  granting  and  con- 
firming tide  and  overfiowed  lands  on  the 
Willamette  and  other  rivers,  which  was  re- 
ferred to  in  the  title  of  the  act  of  1876. 
There  could  certainly  be  no  mistake  in  re- 
gard to  this  act.  Many  authorities  support 
the  rule  that  the  title  of  an  amend atorv  act 
is  sufficient  and  will  uphold  any  legislation 
that  would  have  been  permissible  under  the 
original  title,  when  the  law  amended  or 
enacted  after  the  amendatory  act  refers  by 
chapter  or  by  section  to  the  act  amended, 
giving  its  title.  This  practice,  however,  has 
been  criticized.  Fort  Street  Union  Depot 
Co.  V.  Railroad  Comrs.  118  Mich.  340,  76 
N.  W.  631.  After  the  enactment  of  the 
amendment  of  1874,  had  there  been  a 
"joker"  in  the  act,  the  members  of  the 
legislature  and  the  people  of  the  state  would 
have  had  two  years  in  which  to  consider  the 
same  and  retrace  their  steps  in  1876.     In- 
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stead  of  so  doing,  the  lawmakers  re-enacted 
the  measure.  From  this,  in  connection  with 
the  fact  that  the  courts  and  people  in  gen- 
eral have  sanctioned  the  grant  as  expressed 
by  the  legislature  for  more  than  twenty-five 
years,  and  have  acted  thereon,,  and  that  the 
state,  county,  and  city  have  treated  the  land 
as  plaintiff's  or  its  grantors,  we  conclude 
that  the  statute  is  a  valid  one,  and  that  the 
grant  and  confirmation  are  complete. 

In  Lewis  v.  Portland,  25  Or.  1C3,  22 
L.R.A.  736,  42  Am.  St.  Rep.  772,  35  Pac. 
256,  this  court  practically  settled  the  ques- 
tion as  to  the  statutes  applying  to  lands 
between  high  and  low  water  marks  on  the 
Willamette  river.  At  page  162  of  25  Or. 
of  the  opinion,  Justice  Lord  said:  "This 
grant  conveyed  the  title  to  all  such  lands 
along  thc»e  rivers,  whether  tide  or  over- 
flowed, to  the  riparian  owners,  subject  to 
the  public  trust.  As  the  Willamette  is  a 
fresh-water  river,  and  only  slightly  affected 
by  the  tides  a  short  distance  from  its 
mouth,  there  is  no  tideland  at  Portland,  as 
held  in  Andrus  v.  Knott,  12  Or.  501,  8  Pac. 
763,  and  tlierefore  it  results  that  if  the  sub- 
merged or  overflowed  lands  described  in  the 
act  include  such  as  are  not  afl'ected  by  the 
tides,  and  lie  between  the  upland  and  navi- 
gable water,  they  belong  to  such  owners, 
subject  to  the  paramount  right  of  navi- 
gation and  commerce."  See  Coquille  Mill 
k  Mercantile  Co.  v.  Johnson,  52  Or.  547,  132 
Am.  St.  Rep.  716,  98  Pac.  132. 

The  charter  of  the  city  of  Portland,  § 
216,  provides  that  all  the  wharves,  water 
front,  and  harbor  within  the  city  of  Port- 
land shall  be  under  the  management  and 
control  of  the  executive  board,  subject  to 
ordinance.  And  subdiv.  78  of  §  73  provides 
that  the  council  shall  have  power  and  au- 
thority to  provide  for  the  construction  and 
maintenance  of  wharves,  docks,  and  levees, 
and  all  such  other  work  as  may  be  required 
for  the  accommodation  of  commerce.  The 
people  of  Portland,  by  the  popular  vote  in 
1910,  adopted  an  amendment  to  §  118  of  the 
charter,  whereby  the  department  of  public 
docks  was  created,  with  authority  inter 
€Uia  to  exercise  the  powers  above  granted 
to  the  executive  board  and  council.  On 
August  29,  1912,  this  commission  made  a 
selection  of  a  site  for  a  public  dock  embrac- 
ing the  locus  in  quo,  and  it  is  contended  on 
behalf  of  the  city  that  the  authorization  of 
the  municipality  to  construct  public  docks 
necessarily  authorized  it  to  use  such  por- 
tion of  the  state's  property  as  might  be 
reasonably  necessary  therefor.  To  this 
contention  we  are  unwilling  to  accede.  It 
is  not  contended  that  the  charter  of  1903 
in  terms  repealed  the  wharf  act  of  1862. 

The  rule  that  repeals  by  implication  are 
not  favored,  and  will  not  be  held  to  exist 
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if  there  is  any  other  reasonable  construc- 
tion, is  well  settled.  To  repeal  a  statute  by 
implication,  there  must  be  such  a  positive 
repugnancy  between  the  provisions  of  the 
new  and  the  old  that  they  cannot  stand  to- 
gether or  be  harmonized.  Sutherland,  Stat. 
Constr.  2d.  ed.  267;  Palmer  v.  State,  2  Or. 
66;  State  v.  Benjamin,  2  Or.  125;  Booth's 
Will,  40  Or.  154,  156,  61  Pac.  1135,  66  Pac. 
710;  United  States  v.  Greathouse,  166  U.  S. 
601,  605,  41  L.  ed.  1130,  1131,  17  Sup.  Ct. 
Rep.  701. 

The  authority  of  the  city  to  provide  for 
public  landing  places,  and  to  construct 
docks  and  wharves,  only  authorizes  such 
action  where  the  rights  of  others  will  not  be 
interfered  with  thereby.  The  existence  of 
such  rights  in  private  individuals  is  recog- 
nized by  the  statutory  authorization  to 
acquire  them  by  condemnation  or  otherwise. 
From  the  whole  tenor  of  the  different  stat- 
utes, it  does  not  appear  that  the  later  act 
was  intended  to  revoke  the  provisions  of  the 
old  acts  of  1862,  1874,  and  1876.  A  charter 
of  the  city  which  authorized  it  to  lay  out, 
open,  and  improve  streets  would  not  be  held 
to  authorize  the  city  to  open  such  street 
through  a  block,  the  title  to  which  was 
vested  in  the  state  of  Oregon.  The  city  can 
construct  docks  and  wharves  on  any  prop* 
erty  which  it  has  previously  acquired; 
therefore  the  provisions  of  the  charter  can 
be  given  effect  without  interfering  with  the 
rights  conferred  by  the  act  granting  and 
confirming  title  in  the  tide  and  overflowed 
lands  to  the  riparian  owners  on  the  banks 
of  the  Willamette. 

One  statute  is  not  repugnant  to  another 
unless  they  relate  to  the  same  subject  and 
are  enacted  for  the  sam^  purpose.  When 
there  is  a  difference  in  the  whole  purview 
of  two  statutes  apparently  relating  to  the 
same  subject,  the  former  is  not  repealed  by 
the  latter.  Undoubtedly,  the  two  statut^ 
under  consideration  relate  to  different  sub- 
jects. See  United  States  v.  Claflin,  97  U. 
S.  552,  24  L.  ed.  1085;  United  States  v. 
Gillis,  95  U.  S.  407,  416,  24  L.  ed.  503,  505. 

Ihe  case  of  San  Pedro  v.  Southern  P.  R. 
Co.  101  Cal.  333,  35  Pac.  993,  is  a  case  in 
point.  The  state  of  California  had  granted 
the  city  the  right  to  construct  and  main- 
tain wharves,  piers,  etc.,  on  any  land 
bordering  on  any  navigable  bay  within  the 
corporate  limits.  The  city  claimed,  as  the 
defendants  do  in  the  ease  at  bar,  that  the 
state  had  granted  to  it  the  right  to  con- 
struct and  maintain  wharves.  It  was  held 
that  the  power  and  authority  conferred  did 
not  convey  to  the  city  the  state's  land,  or 
clothe  the  city  with  the  absolute  right  to 
construct  a  wharf  at  any  point  on  its  water 
front  which  it  might  select,  irrespective  of 
the  rights  of  others,  but  granted  the  city 
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the  power  to    erect    docks    the  same  as  a 
natural  person. 

In  regard  to  the  high-water  mark  the 
circuit  court  found  as  follows:  "That  the 
line  of  ordinary  high  water  in  the  left  bank 
of  the  Willamette  river  at  the  present  time, 
and  at  the  time  of  the  commencement  of 
this  suit,  was  and  is  located  over  and  across 
the  said  river  block  in  Watson's  addition 
and  the  said  river  block  No.  2  in  Doscher's 
addition,  and  easterly  of  the  easterly  line  of 
said  Front  street,  which  said  Front  street 
was  continued  on  its  course  through  said 
Doscher's  addition  at  the  time  of  the  plat- 
ting thereof." 

The  line  of  ordinary  high  water  is  the 
line  to  which  the  water  rises  in  the  seasons 
of  ordinary  high  water,  or  the  line  at  which 
the  presence  of  water  is  continued  for  such 
length  of  time  as  to  mark  upon  the  soil  and 
vegetation  a  distinct  character.  Johnson  v. 
Knott,  13  Or.  308,  10  Pac.  418;  Sun  Dial 
Ranch  ▼.  May  Land  Ck>.  61  Or.  206,  119  Pac. 
758.  This  line  should  be  ascertained  by  an 
examination  of  the  bed  and  banks  of  the 
river,  and  by  taking  into  consideration  all 
the  circumstances  and  all  the  natural  ob- 
jects connected  therewith,  and  by  ascer- 
taining where  the  presence  and  action  of 
water  are  so  common  and  usual  and  so 
long  continued  in  all  ordinary  years  as  to 
mark  upon  the  soil  of  the  bed  a  character 
distinct  from  that  of  the  banks.  The 
learned  judge  who  tried  the  case  appears  to 
have  been  acquainted  with  the  locus  in  quo 
to  a  certain  extent,  and,  as  we  understand, 
examined  the  same.  This  would  lend  great 
weight  to  the  findings.  While  we  do  not 
deem  the  question  vitally  material,  from  an 
examination  of  the  evidence  upon  this  point, 
we  think  that  this  finding  was  correct,  and 
manifestly  should  not  be  disturbed. 

It  is  claimed  by  defendants  that,  even  if 
plaintiff  were  considered  as  having  a  vested 
riparian  right  or  wharf  right,  such  right  is 
subject  to  the  implied  reservation  on  the 
part  of  the  state  and  its  agencies  to  use 
the  lo<ma  in  quo  for  the  purpose  of  con- 
structing public  docks,  wharves,  and  other 
improvements  in  aid  of  navigation  and 
commerce. 

To  further  notice  the  trend  of  the  deci- 
sions in  the  different  states,  we  note  the 
following  in  the  case  of  State  ex  rel. 
Ellis  V.  Gerbing,  66  Fla.  603,  22  L.R.A. 
(N.S.)  337,  at  page  343,  47  So.  353: 
The  rights  of  the  people  of  the  state 
in  the  navigable  waters  and  the  lands 
thereunder,  including  the  shores  or 
space  between  ordinary  high  and  low 
water  marks  in  the  state,  are  designed 
for  the  public  welfare,  and  the  state  may 
regulate  such  rights  and  the  uses  of  the 
waters  and  the  lands  thereunder  for  the 
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benefit  of  the  whole  people  of  the  state  an 
circumstances  may  demand,  subject  to  the 
right  of  navigation,  the  control  of  which 
was  surrendered  to  the  Federal  government 
by    the    Constitution.     The    shores    of    a 
navigable  river  are  the  spaces  between  high 
and  low  water  marks,  and  the  bed  of  a  river 
includes  the  shores.    Tldeland  is  that  daily 
covered  and  uncovered  by  water  by  the  ordi- 
nary flux  and  reflux  of  normal  tides  (citing 
1  Famham,  Waters,  227;  Baer   ▼.   Moran 
Bros.  Co.  153  U.  S.  287,  38  L.  ed.  718,  14 
Sup.  Ct.  Rep.  823;  Baird  v.  Campbell,  67 
App.  Div.  104,  73  N.  Y.  Supp.  617).     In 
the  above  case  it  was  also  held  that,  for  the 
purpose  of  aiding  navigation  or  commerce, 
or  of  encouraging  new  industries  and  the 
development    of    natural   or    artificial    re- 
sources, the  state  may  grant  reasonable  and 
limited  rights  and  privileges  to  individuals, 
to   erect   docks,    wharves,    and    slips    over 
shallow  waters  to  reach  navigable  portions 
thereof,  or  to  fill  in  shallow  waters  adjacent 
to  navigable  waters  and    erect    structures 
thereon,  for  the  purposes  of  commerce  inci- 
dental to  navigation  on  the  waters;  or  the 
state  may  grant    reasonable    and    limited 
privileges  for  planting  and  propagating  oys- 
ters or  shellfish  on  land  covered  by  waters 
of  navigable  streams;  but   such    privil^es 
should  not  unreasonably  impair  the  rights 
of  the  whole  people  of  the  state  in  the  use 
of  the  waters  or  the  lands  thereunder  for 
the  purposes  implied  by  law   (citing  State 
V.  Black  River  Phosphate  Co.  32  l<la.  82,  21 
L.Rw^.  189,  13  So.  640.    It  was  further  held 
in  the  case  of  State  ex  rel.  Ellis  v.  Gerbing, 
supra,  which  is  cited  and  relied  on  by  the 
state  in  the  case  at  bar,  that  the  title  to 
lands  under  navigable  waters,  including  the 
shores  or  space  between  ordinary  high  and 
low  water  marks,  is  held  by  the  state,  by 
virtue  of  its  sovereignty,  in  trust  for  the 
people  of  the  state  for  navigation  and  other 
useful  purposes  afforded  by  the  waters  over 
such  lands,  and  the  trustees  of  the  internal 
improvement  fund  of  the  state  are  not  au- 
thorized to  convey  the  title  to  the  lands  of 
this  character. 

In  the  case  of  Illinois  C.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110,  it  was  held  that  the  trust  with 
which  these  lands  are  held  by  the  state  is 
governmental,  and  cannot  be  wholly  alien- 
ated. For  the  purpose  of  enhancing  and  im- 
proving the  rights  and  interests  of  the 
whole  people,  the  state  may,  by  appropriate 
means,  grant  to  individuals  the  title  to 
limited  portions  of  the  lands,  or  give  indi- 
viduals limited  privileges  therein,  but  not 
so  as  to  divert  them  from  their  proper  uses, 
or  so  as  to  relieve  the  state  of  the  control 
and  regulation  of  the  uses  afforded  by  the 
land  and  water.    In  that  case  the  state  of 
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Illinois  bad  granted  to  the  railroad  com- 
pany a  right  of  way  200  feet  wide  from 
Cairo  to  Chicago  over  the  lands  and  waters 
of  the  state,  and  by  consent  of  the  cit^  the 
right  of  way  was  located  along  the  margin 
of  Lake  Michigan,  and  an  embankment 
raised  and  so  protected  from  the  violence  of 
storms  on  the  lake  as  to  make  the  way  safe 
as  a  roadbed.  From  water  front  lots  owned 
by  it  adjacent  to  this  levee,  the  company 
built  dodcs,  extending  out  to  deep  water  of 
the  lake.  Afterwards  the  legislature  of  that 
state  passed  a  law  granting  to  the  com- 
pany the  bed  of  the  lake  along  a  mile  and  a 
half  of  the  city  water  front,  and  extending 
a  mile  out  into  and  including  piost  of  the 
outer  harbor.  This  law  was  repealed  by  a 
subsequent  legislature.  The  Supreme  Court 
of  the  United  States  held  that  the  repeal 
was  a  valid  exercise  of  legislative  power, 
for  the  reason  that  the  law  repealed  under- 
took to  invest  the  railroad  company  with 
rights  inimical  to  navigation  and  commerce, 
and  assumed  to  grant  lands  subjacent  to 
the  navigable  waters  of  the  lake.  The  use 
and  enjoyment  of  its  embankment,  which 
occupied  part  of  the  original  margin  of  the 
lake  and  the  water  thereof,  and  the  main- 
tenance of  its  docks  by  the  company,  were 
protected  in  that  case,  subject  to  the  con- 
dition that  they  should  not  extend  into 
the  lake  beyond  the  point  of  practical 
navigability. 

By  an  act  of  the  legislature,  the  state  of 
Florida,  in  aid  of  commerce,  vests  in  the 
United  States  or  citizens  thereof,  owning 
lands  actually  bounded  by  and  extending 
to  the  low- water  mark  on  navigable  streams, 
bays,  and  harbors,  title  to  the  submerged 
lands  in  front  of  the  abutting  lands  as  far 
to  the  edge  of  the  channel,  for  the  purpose 
of  filling  up  from  the  shore,  bank,  or  beach, 
and  of  erecting  structures  thereon  in  aid  of 
commerce,  not  obstructing  the  channel,  but 
leaving  the  full  space  for  the  requirements 
of  commerce.  Qen.  Stat.  (Fla.)  1906,  §§ 
643,  644. 

In  a  note  to  State  ex  rel.  Ellis  v.  Gerbing, 
22  L.R.A.(N.S.)  337,  it  is  said:  "There 
seems  little  doubt  of  the  correctness  of  the 
general  proposition  that  the  title  to  tide- 
lands  is  in  the  state,  and  may  pass  there- 
from by  grant.  Such,  indeed,  was  the  specific 
conclusion  reached  in  the  following  oases: 
Pollard  V.  Hagan,  3  How.  212,  11  L.  ed. 
563;  Mumford  v.  Wardwell,  6  Wall.  4213,  18 
L.  ed.  756;  Hoboken  v.  Pennsylvania  R.  Co. 
124  U.  S.  656,  31  L.  ed.  543,  8  Sup.  Ct.  Rep. 
643," — ^and  a  long  list  of  other  cases. 

In  Jones  v.  Oemler,  110  Ga.  202,  35  S.  E. 
375,  it  was  said  that  there  could  be  no  ques- 
tion but  that  the  state  owned  the  teds  of  all 
rivers  within  its  jurisdiction,  and  that  it 
had  an  absolute  control  over  such  lands  as 
it  had  over  any  other  property  it  might 
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own,  with  the  same  power  to  grant,  sell,  or 
lease  it,  or  any  portion  thereof,  to  any  of 
its  citizens,  upon  terms  or  conditions  which 
its  legislature  might  prescribe,  to  the  same 
extent  that  it  would  have  the  right  to  dis- 
pose of  its  wild  or  other  lands.  This  propo- 
sition, sometimes  laid  down  in  broad  And 
unrestricted  terms,  must  be  understood  with 
the  qualifications  that  the  right  of  a  state 
to  grant  tidelands  is  subject  to  those  provi- 
sions of  the  national  Constitution  giving 
Congress  control  of  the  waters  upon  which 
foreign  and  interstate  navigation  is  con- 
ducted. Martin  v.  Waddell,  16  Pet.  367,  10 
L.  ed.'997;  United  States  v.  Mission  Rock 
Co.  189  U.  S.  391,  47  L.  ed.  865,  23  Sup.  Ct. 
Rep.  606;  Richardson  v.  United  States  (C. 
C.)  100  Fed.  714;  Mobile  Transp.  Co.  v. 
Mobile,  128  Ala.  335,  64  L.R.A.  333,  86  Am. 
St.  Rep.  143,  30  So.  645,  affirmed  in  187  U. 
S.  479,  47  L.  ed.  266,  23  Sup.  Ct.  Rep.  170. 

In  Weber  v.  State  Harbor  Comrs.  18 
Wall.  57,  65,  21  L.  ed.  798,  801,  it  was 
held  that,  upon  the  admission  of  a  state 
into  the  Union  upon  equal  footing  with 
original  states,  absolute  property  in,  and 
dominion  -and  sovereignty  over,  all  soil 
under  tide  waters  within  her  limits,  passed 
to  the  state,  with  the  consequent  right  to 
dispose  of  the  title  to  any  part  of  the  soil 
in  sucb  manner  as  she  might  deem  proper, 
subject  only  to  the  paramount  right  of 
navigation  of  the  waters  so  far  as  such 
navigation  might  be  required  by  the  neces* 
sities  of  commerce  with  foreign  nations  or 
among  the  several  states,  the  regulation  of 
which  was  vested  in  the  general  govern- 
ment. 

In  Eisenbach  v.  Hatfield,  2  Wash.  236, 
244,  12  L.R.A.  632,  26  Pac.  539,  it  was  said 
that  there  was  no  doubt  whatever  but  that 
tidelands  belonged  to  the  state  in  actual 
propriety,  and  that  the  state  had  full  power 
to  dispose  of  the  same,  subject  to  no  restric- 
tions save  those  imposed  upon  the  legisla- 
ture by  the  Constitution  of  the  state  and  by 
the  C6nstitution  of  the  United  States.  In  a 
few  earlier  cases  the  courts  attempted  to 
impose  a  trust  in  favor  of  the  public  upon 
the  state's  title -to  tidelands,  thereby,  to 
some  extent  at  least,  restricting  the  right  of 
the  state  to  grant  the  same. 

Thus,  in  Ward  v.  Mulford,  82  Cal.  365,  it 
was  held  that,  while  tidelands  belong  to  the 
state  by  virtue  of  her  sovereignty,  yet  the 
state  held  the  same  for  the  benefit  of  the 
people,  and  theoretically,  at  least,  could 
make  no  disposal  of  such  lands  prejudicial 
to  the  rights  of  the  public  to  use  them  for 
the  purposes  of  navigation  and  fishery. 
This  conclusion  was  quoted  with  approval 
in  People  ex  rel.  Harbor  Comrs.  v.  Kerber, 
152  Cal.  731,  125  Am.  St.  Rep.  93,  93  Pac. 
878. 
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It  has  been  said  that  the  true  limit  of 
this  trust  doctrine  has  been  best  set  forth 
in  the  New  York  decisions.  In  People  v. 
New  York  &  S.  I.  Ferry  Co.  68  N.  Y.  71,  the 
court  said:  "The  title  to  lands  under  tide 
waters  in  this  country,  which  before  the 
Resolution  was  vested  in  the  King,  became, 
upon  the  separation  of  the  colonies,  vested 
in  the  states  within  which  they  were  situ- 
ated. The  people  of  the  state  in  their  right 
of  sovereignty  succeeded  to  the  royal  title, 
and  through  the  legislature  'may  exercise 
the  same  powers  which,  previous  to  the 
Revolution,  could  have  been  exercised  by 
the  King  alone,  or  by  him  in  conjunction 
with  Parliament,  subject  only  to  those  re- 
strictions which  have  been  imposed  by  the 
(Constitution  of  the  state  and  of  the  United 
States.'  Chancellor  in  Lansing  v.  8mith,  4 
Wend.  9,  21  Am.  Dec.  89.  The  public  right 
in  navigable  waters  was  in  no  way  affected 
or  impaired  by  the  change  of  title.  The 
state,  in  place  of  the  Crown,  holds  the  title 
as  trustee  of  a  public  trust,  but  the  legis- 
lature may,  as  the  representative  of  the 
people,  grant  the  soil,  or  confer  an  exclusive 
privilege  in  tide  waters,  or  authorize  a  use 
inconsistent  with  the  public  right,  subject 
to    the    paramount    control    of    Congress. 
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Coming  back  to  our  own  state  in  Hume 
V.  Rogue  River  Packing  Co.  61  Or.  237,  31 
L.R.A.(N.S.)  396,  131  Am.  St.  Rep.  732,  83 
Pac.  391,  92  Pac.  1066,  96  Pac.  865,  it  was 
held  that  the  state,  by  its  admissioa  into 
the  Union  by  virtue  of  its  sovereignty,  be- 
came vested  with  the  title  to  all  tidelands, 
subject,  how^ever,  to  the  public  right  ot 
navigation  and  the  common  rights  of  the 
citizens  of  the  state  to  fish  therein. 

In  the  early  case  of  Hinman  v.  Warren,  6 
Or.  408,  411,  tideland  on  the  Columbia 
river  was  involved,  and  was  described  in  a 
patent  from  the  United  States  to  John  Mc- 
Clure  and  wife.  The  plaintiff  claimed  title 
to  it  by  a  chain  of  conveyances  from  the 
McClures,  and  the  defendant  by  deed  from 
the  state.  Mr.  Justice  McArthur  said,  in 
substance,  that  the  tidelands  which  are 
covered  and  uncovered  by  the  ebb  and  flow 
of  the  sea  belong  to  the  state  of  Oregon  by 
virtue  of  its  sovereignty,  and,  adopting  the 
principle  common  in  cases  from  Pollard  v. 
Hagan,  3  How.  212,  11  L.  ed.  665;  Barney 
V.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224,  said : 
"As  the  state  became  the  owner  of  the  tide- 
lands,  it  had  the  power,  under  the  pro- 
visions of  the  act  providing  for  the  sale  of 
such  lands,  ...  to  sell  the  same.  It 
has,  however,  no  authority  to  dispose  of  its 
tidelands  in  such  a  manner  as  may  inter- 
fere with  the  free  and  untrammeled  navi- 
gation of  its  rivers,  bays,  inlets,  and  the 
like.  The  grantees  of  the  state  took  the 
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land  subject  to  every  easement  growing  out 
of  the  right  of  navigation  inherent  in  the 
public."  This  was  quoted  and  approved  in 
the  leading  case  of  Bowlby  t.  Shively,  22 
Or.  410,  30  Pac,  164;  Shively  v.  Bowlby,  152 
U.  S.  1,  64,  38  L.  ed.  331,  361,  14  Sup.  Ct. 
Rep.  648.  Mr.  Justice  Lord,  at  page  417 
of  22  Or.  of  the  opinion,  said:  "Some  con- 
tention  is  made  that  the  phrase  which  de- 
scribes the  ownership  of  the  state  as  being 
*by  virtue  of  its  sovereignty'  indicates  that 
the  title  held  by  the  state  to  such  lands  is  as 
trustee  for  the  public,  and  not  as  absolute 
owner,  'capable  of  conveying  private  rights 
therein,  subject  only  to  the  paramount  right 
of  navigation.  But  the  use  of  this  phrase 
in  that  case  was  not  designed  to  convey  that 
meaning,  when  considered  with  reference  to 
the  whole  decision.  The  contention  was 
that  the  title  of  the  tidelands,  before  the 
admission  of  the  state  into  the  Union,  was 
in  the  United  States  and  subject  to  its  dis- 
posal; and,  as  it  had  granted  away  by  its 
patent  the  tidelands  in  question  before  the 
state  was  admitted,  no  rights  of  the  state 
ever  attached  to  them.  The  court  refused 
to  accede  to  this  view,  but,  adopting  the 
reasoning  of  Pollard  v.  Hagan,  supra,  held 
that  the  state,  upon  its  admission  into  the 
Union,  became  the  owner  of  the  tidelands, 
not  as  a  grantee  of  the  United  States,  but 
by  virtue  of  its  sovereignty;  that  the  state 
had  the  right  to  dispose  of  such  tidelands 
under  the  provisions  of  the  statute  referred 
to  providing  for  their  sale,  and  that  its 
grantees  took  them  subject  only  to  the 
paramount  right  of  navigation  existing  in 
favor  of  the  public."  In  the  same  case  it 
is  declared  that  the  prior  adjudged  cases  in 
this  state  regarding  the  nature  of  the 
state's  title  to  lands  between  high  and  low 
water  marks  are  the  foundation  of  the  doc- 
trine that  the  state  may  sell  and  convey  its 
tidelands,  and  that  its  grantees  take  them 
free  from  any  right  therein  by  the  upland 
owner,  and  subject  only  to  the  paramount 
right  of  navigation  inherent  in  the  public. 
Mr.  Justice  Boise,  in  Parker  v.  Taylor,  7 
Or.  436,  at  page  446,  said:  "As  has  been 
before  stated,  the  patent  from  the  United 
States  conferred  on  the  patentee  no  right 
to  the  tidelands  lying  between  high  and  low 
water.  These  were  the  property  of  the 
state  and  absolutely  at  its  disposal.  Its 
deed  gives  to  them  the  same  fee  simple  title 
as  the  patent  from  the  United  States  gave 
to  the  land  above  high  tide.  .  .  .  Land 
situated  as  this  is,  covered  with  shoal 
water,  may,  under  proper  regulations  by 
the  state  and  municipal  authorities,  be  re- 
claimed from  the  sea  by  filling  in  or  by  driv- 
ing piles  and  building  on  them,  and  becomes 
private  property  and  the  subject  of  sale  tha 
same  as   any  other  property." 
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The  view  that  the  state  is  the  absolute 
owner  of  the  tidelands,  subject  only  to  the 
paramount  right  of  navigation,  is  further 
illustrated  in  the  case  of  Parker  v^  Eogers, 
8  Or.  183.  At  page  189  of  8  Or.  of  the  opin- 
ion. Mr.  Justice  Boise,  speaking  for  the 
court,  said:  "We  are  aware  that  it  is  a 
general  rule  that  what  is  appurtenant  to 
land  passes  with  it,  being  an  incorporeal 
hereditament,  but  the  right  to  build  a  wharf 
on  the  land  of  the  state  below  high  water  is 
a  franchise  which  attaches  to  the  tideland, 
and  it  is  appurtenant  to  it  rather  than  to 
the  adjacent  land,  for  it  can  be  severed  from 
the  adjacent  land  and  enjoyed  without  it." 

In  Corvallis  &  E.  R.  Co.  v.  Benson,.  61 
Or.  359,  121  Pac.  418,  Mr.  Justice  Burnett, 
speaking  for  the  court,  after  an  examina- 
tion of  many  authorities,  held  that  the  title 
to  the  tidelands  between  high  and  low 
water  marks  acquired  by  the  state  consist- 
ed of  two  elements:  Jus  privatum,  or 
private  right,  and  the  jus  puhlicumy  or  pub- 
lic right, — ^the  jus  privatum  being  a  species 
of  private  property  which  the  state  held  the 
same  as  a  private  owner  and  might  grant 
to  anyone,  in  any  manner,  or  for  any  pur- 
pose not  forbidden  by  the  Constitution,  the 
grantee  thereby  taking  the  title  as  abso- 
lutely as  under  a  private  conveyance;  but 
the  jus  puhlieumry  being  the  dominion  of 
sovereignty  in  the  state,  by  which  it  pre- 
vents any  use  of  lands  bordering  on  naviga- 
ble waters  which  would  materially  inter- 
^  fere  with  navigation  and  commerce  thereon, 
cannot  be  abdicated  or  granted. 

Much  reliance  is  placed  by  the  defendants 
on  the  opinion  in  the  case  of  Sage  v.  New 
York,  154  N.  Y.  61,  38  L.R.A.  606,  61  Am. 
St.  Rep.  592,  47  N.  E.  1096,  wherein  it  was 
held  that  the  absolute  power  to  improve  a 
-water  front  for  the  benefit  of  navigation 
•exists  in  the  state  or  in  its  municipal 
grantee  as  a  trustee  for  the  public,  free 
from  any  interference  by  riparian  owner, 
whose  sole  right  as  against  such  authority 
was  the  statutory  right  of  pre-emption  in 
case  of  a  sale;  the  riparian  owner  never 
having  exercised  such  ri^ht  of  pre-emption, 
and  having  no  title  or  interest  in.  the  land 
under  water  in  front  of  his  premises. 

In  Lewis  v.  Portland,  supra,  25  Or.  at 
page  167,  in  discussing  the  wharfage  act, 
it  was  said:  "It  is  doubtless  true  that,  if 
the  statute  should  be  repealed  or  the  ad- 
jacent tidelands  disposed  of,  the  privilege 
given  the  upland  owner  to  build  a  wharf 
across  the  tidelands  into  deep  water,  unless 
acted  upon  or  availed  of,  would  be  re- 
voked." 

In  the  case  at  bar  the  adjacent  overflowed 
land  has  been  conveyed  by  the  state  to  the 
upland  owner.     However,  an  upland  owner 
of    land   bordering  on   a  navigable  stream ' 
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I  owns  only  to  the  high-water  line,  and  the 
I  stream  and  the  river  and  its  banks  and  bed 
belong  to  the  state.    State  v.  Portland  Gen- 
eral Electric  Co.  52  Or.  502,  95  Pac.  722,  98 
Pac.  160. 

In  Coquille  Mill  k  Mercantile  Co.  v.  John- 
son, 52  Or.  547,  at  page  549,  132  Am.  St. 
Rep.  716,  98  Pac.  132,  it  is  held  that,  as 
the  land  abutted  upon  the  Coquille  river, 
which  is  navigable  at  the  point  in  question, 
by  virtue  of  the  act  of  October  21,  1876,  of 
the  legislative  assembly  of  this  state  (Sess. 
Laws  1876,  p.  69),  Oilman's  title  was  ex- 
tended to  low- water  mark.  At  page  551  of 
52  Or.,  the  following  is  quoted  with  ap- 
proval: "Riparian  owners  upon  navigable 
fresh  rivers  and  lakes  may  construct,  in  the 
shoal  water  in  front  of  their  land,  wharves, 
piers,  landings,  and  booms,  in  aid  of,  and 
not  obstructing,  navigation,"  —  citing  2 
Gould,  Waters,  2d  ed.  §  179;  Montgomery 
V.  Shaver,  40  Or.  244,  66  Pac.  923;  Stevens 
Point  Boom  Co.  v.  Reilly,  44  Wis.  295; 
Mississippi  &  R.  River  Boom  Co.  v.  Patter- 
son, 98  U.  S.  403,  25  L.  ed.  206. 

In  regard  to  tideland,  in  Grant  v.  Oregon 
R.  k  Nav.  Co.  49  Or.  324,  at  page  328,  90 
Pac.  179,  Mr.  Justice  Eakin  said:  "By  the 
legislative  acts  of  1872  (Laws  1872,  pp.  129, 
130)  and  1874  (Laws  1874,  pp.  76,  77),  the 
upland  owner  was  given  the  preference 
right  to  purchase  the  tideland,  and  upon 
such  purchase,  if  not  already  vested  in  an- 
other under  §  4042,  Bellinger  k  C.  Anno. 
Codes  k  Statutes,  he  thereby  acquired  also 
the  exclusive  wharfage  right  to  deep  water, 
and  also  all  accretions  to  his  tideland,  and 
the  right  to  fill  up  the  shallows  or  flats,  so 
long  as  he  does  not  impede  navigation  or 
interfere  with  commerce  over  the  same," — 
citing  Miller  v.  Mendenhall,  43  Minn.  95,  8 
L.R.A.  89,  19  Am.  St.  Rep.  219,  44  N.  W. 
1141. 

In  Montgomery  v.  Shaver,  40  Or.  244,  at 
page  248,  66  Pac.  923,  at  page  924,  Mr. 
Justice  Wolverton,  referring  to  the  wharf 
act,  said:  "The  statute  is,  however, 
declarative  of  the  right  or  privilege  which 
existed  at  common  law,  the  exercise  of 
which  might  be  regulated  by  statute;  but 
so  Ipng  as  it  was  not  prohibited,  it  existed 
as  a  private  right  derived  from  the  passive 
or  implied  license  by  the  public.  Gould, 
Waters,  §  176.  So  that  the  enactment  of  § 
4227  [Bellinger  &  C.  Anno.  Codes  k  Stat- 
utes] gave  positive  authority  where  it 
previously  -existed  passively  and  by  impli- 
cation." 

In  many  states  lands  totally  or  partially 
submerged  are  made  the  subject  of  grant  by 
the  sovereign,  in  order  tliat  they  may  be  re- 
claimed for  useful  purposes.  Taylor  Sands 
Fishing  Co.  v.  State  Land  Board,  56  Or. 
167,  161,  108  Pac.  126;  Fowler  v.  Wood,  73 
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Kan.  611,  549,  6  L.R.A.(N.S.)  162,  117  Am. 
St.  Eep.  634,  86  Pac.  783. 

A  grant  by  the  sovereign  of  land  bounded 
by  a  navigable  river  limits  the  land  con- 
Teyed  to  high-water  mark,  and  gives  the 
grantee  no  private  or  exclusive  right  below 
that.  In  such  case  the  grant  is  exclusively 
a  grant  of  dry  land,  and  is  to  be  construed 
without  reference  to  the  water  just  as  if  it 
were  bounded  on  all  sides  by  dry  land.  But 
when  the  sovereign  state  grants  land  under 
water,  which  cannot,  in  its  natural  state, 
bo  subjected  to  any  of  the  uses  to  which 
dry  land  may  be  devoted,  then  a  different 
rule  of  construction  must  be  applied  to  the 
grant,  so  as  to  make  it  effectual  for  some 
purpose.  Such  a  grant  may  be  made  to 
enable  the  grantee  to  fill  up  the  land  for 
wharves,  docks,  or  other  buildings.  If  the 
purpose  be  not  plainly  expressed  in  the 
grant,  then  the  intent  of  the  parties  must  be 
ascertained  from  the  nature  and  situation 
of  the  land  granted  and  all  the  circum- 
stances surrounding  the  grant  which  may 
properly  be  considered  for  the  purpose  of 
ascertaining  such  intent.  Langdon  v.  New 
York,  93  N.  Y.  129,  144. 

In  the  light  of  the  authorities,  and  upon 
principle,  we  conclude  that  the  state  of 
Oregon,  upon  its  admission  into  the  Union, 
became  the  owner  of  the  bed  and  banks  of 
the  Willamette  river  up  to  the  line  of  ordi- 
nary high  water,  subject  only  to  the  para- 
mount right  of  navigation  and  the  right  of 
Congress  to  regulate  commerce  between  the 
states. 

By  the  platting  and  dedication  of  Wat- 
son's and  Doscher's  additions  by  the  former 
owners,  thereby  laying  out  the  property  in 
blocks  and  lots  constituting  definite  metes 
and  bounds,  as  shown  on  the  maps,  and  by 
the  conveyances  of  lots  with  reference  to 
the  maps,  the  wharf  rights  were  severed  and 
disassociated  from  all  the  inside  lots,  and 
attached  to  the  outermost  ones.  Grant  ▼. 
Oregon  R.  &  Nav.  Co.  49  Or.  330,  90  Pac. 
178,  1099. 

The  act  of  1862  (§  5201,  L.  0.  L.)  grants 
the  right  of  wharfage  across  the  state's 
land  out  to  the  harbor  line  fixed  by  state 
authority,  to  the  riparian  owner.  This 
license  has  never  been  revoked  by  the  state, 
but  has  been  reaffijmed  by  the  lawmakers  and 
upheld  by  the  courts.  The  contemplated  use 
of  the  land  is  not  inimical  to  navigation. 
On  the  other  hand,  it  is  plain  to  anyone 
that  the  industries  of  commerce  and  manu- 
facture with  which  the  shore  of  the  Wil- 
lamette in  our  metropolis  teems,  and  the 
storing  of  the  articles  and  products,  as 
well  as  the  construction  of  docks  and 
wharves,  are  an  acceleration  to  navigation. 
The  legislature,  considering  that  the  ]knd» 
adjacent  to  the  Willamette,  Couquille,  Coos, 
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and  Umpqua  rivers  were  subject  to  erosion 
and  inundation,  deemed  it  wise  and  just  to 
recognize  rights  in  the  riparian  owners  on 
such  streams,  and  grant  and  confirm  to 
them  all  the  title  of  the  state  to  any  tide 
and  overflowed  lands  upon  said  rivers. 
This,  no  doubt,  among  other  reascms,  in 
order  that  the  owners  of  land  adjacent  to 
such  rivers  might  be  encouraged  and  pro- 
tected in  building  structures  thereon,  and 
riprapping  and  conserving  the  banks  of  the 
rivers  for  the  purpose  of  saving  their  lands 
from  loss  or  destruction. 

The  acts  of  1874  and  1876  were  a  valid 
exercise  of  the  legislative  will,  and  grant- 
ed and  confirmed  the  title  of  the  state  to 
the  tide  and  overflowed  land  upon  said 
rivers  to  the  upland  owners.  Plaintiff  has 
succeeded  to  the  title  which  the  state 
formerly  had  in  the  lots  described.  Its  title 
is  subject  to  the  paramount  right  of  navi- 
gation existing  in  the  public,  and  subject  to 
such  reasonable  regulation  as  the  state 
through  its  municipality  may  prescribe. 

To  allow  this  property  to  be  taken  for 
public  use  without  just  compensation  would 
work  a  great  injustice,  and  do  violence  to 
the  Constitution  of  Oregon. 

The  restrictions  upon  the  state  conveying 
land  subjacent  to  the  waters  of  navigable 
rivers  should,  we  think,  generally  speaking, 
apply  to  lands  under  navigable  waters,  or 
below  ordinary  low- water  mark,  or  the  bed 
proper  of  a  river  as  distinguished  from  its 
bank  or  shore  as  in  the  Chicago  Water 
Front  Case. 

These  considerations  lead  to  an  affirmance 
of  the  decree  of  the  lower  courts  and  the 
decree  is  therefore  affirmed. 
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STATE  OF  SOUTH  DAKOTA,  Respt., 

V. 

CARL  HOLTER,  Appt. 

(—  8.  D.  — ,  142  N.  W.  657.) 

Sedactlon  —  prior  chastity  —  necessity 
of  proof. 

1.  Under  a  statute  making  seduction  of 
woman  of  previous  chaste  character  pun- 
ishable, prior  chastity  must  be  proved,  and 
cannot  be  presumed;  at  least,  where  such 
was  the  judicial  interpretation  of  the  stat- 
ute in  the  state  from  which  it  was  adopted. 

Appeal  —  error  in  instructions  —  exist- 
ence of  evidence. 

2.  Error    in    instructing   the   jury    in    a 

Note.  —  For  presumption  and  burden  of 
proof  as  to  chastity  where  it  is  an  ingre- 
dient of  the  offense  or  a  condition  of  con- 
viction, see  the  note  to  State  ▼.  Kelly,  43 
L.R.A.(N.S.)  476. 
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prosecution  for  seduction  that  prosecutrix 
is  presumed  to  have  been  chaste  until  the 
contrary  is  shown  is  not  corrected  by  the 
fact  that  there  was  evidence  sufficient  to 
have  supported  a  finding  of  chastity  by  the 
jury. 

Witness  —  Impeaching  —  contradicting 
answer  on  cross-examination. 

3.  Prosecutrix  in  a  proceeding  for  seduc- 
tion, who  has  testified  on  cross-examination 
that  during  the  time  when  the  allied  illicit 
relations  existed -she  was  not  receiving  at- 
tentions from  other  men,  may  be  impeiu^ed 

'  by  evidence  that  she  was  receiving  such 
attentions  at  the  time;  at  least  if  such 
evidence  also  tends  to  weaken  the  corrobo- 
ration of  prosecutrix  found  in  evidence  of 
attentions  by  accused. 

Criminal  law  —  seduction  —  instmc- 
tlon  —  corroboration. 

4.  The  court  must,  in  a  prosecution  for 
seduction,  explain  to  the  jury  the  particular 
elements  of  the  offense  in  regard  to,  which 
the  testimony  of  prosecutrix  must  be  cor- 
roborated, and  what  facts  and  circumstances 
are  to  be  considered  as  corroborative. 

Same  —  evidence  —  competence  —  snlll- 
ciency. 

5.  The  use  of  the  word  "sufficient,"  in- 
stead of  "competent,"  in  an  instruction 
in  a  prosecution  for  seduction  that  the  fact 
that  accused  and  prosecutrix  acted  "as 
lovers  usuallv  do,  and  other  like  circum- 
stances," if  shown,  are  "sufficient  to  consti- 
tute corroborative  evidence,"  is  error. 

(Smith,  J.,  dissents.) 

(June  3,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Charles  Mix 
County  convicting  him  of  seduction.  Re- 
versed. 

A  decision  was  reached  and  an  opinion 
handed  down  on  December  3,  1912,  affirming 
the  conviction.  The  facts  were  stated  by 
Ck>r8on,  J.,  in  rendering  the  opinion  as 
follows : 

Upon  an  information  duly  filed  by  the 
state's  attorney  of  Charles  Mix  county  the 
defendant  was  tried  and  convicted  of  the 
crime  of  seduction  under  a  promise  of  nmr- 
riage,  and,  from  the  judgment  of  conviction 
and  order  denying  a  new  trial,  the  defend- 
ant has  appealed  to  this  court. 

It  is  disclosed  by  the  evidence  that  the 
proeecutrLv  was  a  young  lady  twenty-two 
years  of  age,  and  that  the  defendant  was  a 
young  man  residing  in  the  vicinity  of  the 
family  of  the  prosecutrix.  It  is  claimed  by 
the  prosecutrix  that  on  the  evening  of  June 
18,  1911,  she  was  seduced  by  the  defendant 
under  a  promise  of  marriage.  There  was 
evidence  tending  to  prove  that  the  defend- 
ant took  the  prosecutrix  out  riding  occasion- 
ally, visited  her  at  the  home  of  her  parents 
prior  to  the  date  of  the  alleged  seduction, 
and  that,  after  the  alleged  seduction,  de- 
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fendant  continued  his  attentions,  and  that 
there  were  other  acts  of  illicit  intercourse 
between  the  defendant  and  the  prosecutrix 
in  July  and  August,  and  that  by  reason  of 
her  seduction  she  became  enceinte. 

Subsequently  a  petition  for  rehearing  was 
filed  and  granted,  after  which  a  decision 
was  reached,  reversing  the  conviction,  which 
renders  the  former  opinion  immaterial. 

Messrs.  Charles  P.  Bates,  Charles  H. 
Bartelty  and  Perrett  F.  Ganlt,  for  ap- 
pellant: 

Evidence  tending  to  prove  acts  of  sexual 
intercourse,  under  promise  of  marriage,  be- 
tween defendant  and  the  proseculing  wit- 
ness, subsequent  to  the  act  charged  in  the 
information  and  testified  to  by  the  prosecut- 
ing witness,  is  inadmissible. 

People  V.  Clark,  33  Mich.  112,  1  Am. 
Crim.  Rep.  660 ;  People  v.  Pavne,  131  Mich. 
474,  91  N.  W.  739;  Pope  v.  State,  137  Ala. 
66,  34  So.  840;  People  v.  Brown,  142  Mich. 
622,  106  N.  W.  149;  People  v.  Williams, 
133  Cal.  165,  66  Pac.  323;  Cecil  v.  Territory, 
16  Okla.  197,  82  Pac.  654,  8  Ann.  Cas.  457; 
State  v.  Hilberg,  22  Utah,  27,  61  Pac.  215 ; 
State  V.  Pahnberg,  199  Mo.  233,  136  Am. 
St.  Rep.  476,  97  S.  W.  566;  Smith  v.  State, 
—  Tex.  Crim.  Rep.  — • ,  73  S.  W.  401;  Hen- 
ard  V.  State,  46  Tex  Crim.  Rep.  90,  79  S. 
W.  810;  State  v.  Riggs,  25  S.  D.  275,  126 
N.  W.  509. 

In  a  criminal  prosecution  for  seduction, 
it  cannot  be  presumed  that  the  prosecuting 
witness  was  of  previous  chaste  character. 

People  V.  O'Brien,  130  Cal.  1,  62  Pac. 
297;  People  v.  Krusick,  93  Cal.  74,  28  Pac. 
794;  People  v.  Wallace,  109  Cal.  611,  42 
Pac.  159;  West  v.  State,  1  Wis.  209;  State 
V.  Wenz,  41  Minn.  196,  42  N.  W.  933;  State 
V.  Lockerby,  50  Minn.  363,  52  N.  W.  958; 
State  V.  Preuss,  112  Minn.  108,  127  N.  W. 
438;  Harvey  v.  Territory,  11  Okla.  156, 
65  Pac.  837;  Com.  v.  Whittaker,  131  Mass. 
224;  Walton  v.  State,  71  Ark.  398,  75  S. 
W.  1;  State  v.  McCaskey,  104  Mo.  644,  16 
S.  W.  511;  Zabriskie  v.  State,  43  N.  J.  L. 
640,  39  Am.  Rep.  610;  Oliver  v.  Com. 
101  Pa.  215,  47  Am.  Rep.  704;  25  Am.  & 
Eng.  Enc.  Law,  240. 

A  conviction  cannot  be  had  unless  the  evi- 
dence of  the  prosecuting  witness  is  corrob- 
orated both  as  to  the  illicit  intercourse  and 
the  promise  of  marriage. 

Harvey  v.  Territory,  11  Okhi.  156,  66 
Pac.  837;  WooUey  v.  State,  60  Tex.  Crim. 
Rep.  214,  96  S.  W.  27;  McChillar  v.  State, 
36  Tex.  Crim.  Rep.  213,  61  Am.  St.  Rep. 
847,  36  S.  W.  585;  State  v.  Bauerkemper, 
95  Iowa,  562,  64  N.  W.  609. 

It  was  for  the  jury,  and  not  the  court,  to 
determine  as  to  the  sufficiency  of  the  corrob- 
orating   evidence    tending    to    connect    the 
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defendant  with  the  commission  of  the  of- 
fense. 

State  V.  Bess,  109  Iowa,  675,  81  N.  W. 
152;  State  v.  Kissock,  111  Iowa,  690,  83 
N.  VV.  724;  State  v.  Smith,  124  Iowa,  334, 
100  N.  W.  40;  State  v.  Waterman,  75  Kan. 
253,  88  Pac.  1074;  Tedford  v.  United  States, 
7  Ind.  Terr.  264,  104  S.  W.  608;  Allen  v. 
State,  162  Ala.  74,  60  So.  279,  19  Ann.  Gas. 
867 ;  25  Am.  &  £ng.  Enc.  Law,  2d  ed.  247. 

Before  a  defendant  can  be  convicted  of 
seduction,  it  must  be  proven  beyond  a  rea- 
sonable doubt  that  the  person  seduced  con- 
sented to  sexual  intercourse  with  the  de- 
fendant upon  the  sole  consideration  of  his 
promise  to  marry  her. 

Nolen  V.  State,  48  Tex.  Crim.  Rep.  436, 
88  S.  VV.  242;  People  v.  Krusick,  93  Gal. 
74,  28  Pac.  794;  People  v.  Clark,  33  Mich. 
112,  1  Am.  Crim.  Rep.  660;  People  V.  De 
Fore,  64  Mich.  693,  9  Am.  St.  Rep.  863, 
31  N.  W.  586;  People  v.  Nelson,  153  N.  Y. 
90,  60  Am.  St.  Rep.  592,  46  X.  E.  1040; 
State  v.  Ferguson,  107  N.  G.  841,  12  S.  E. 
574. 

Messrs.  Royal  C.  Johnson,  Attorney 
General,  M.  Harry  G'Brien,  Assistant 
Attorney  General,  Ambrose  B.  Beck, 
French  &  Orvis,  J.  E.  Tipton,  and  G.  M. 
Caster,  for  respondent: 

The  relation  of  the  parties,  complaining 
witness  and  defendant,  both  before  and  after 
the  alleged  seduction,  are  admissible  in 
corroboration  of  the  testimony  of  the  com- 
plaining witness. 

Ferguson  v.  State,  71  Miss.  805,  42  Am. 
St.  Rep.  492,  15  So.  66;  People  v.  Goodwin, 
132  Gal.  368,  64  Pac.  561;  State  v.  Robert- 
son, 121  N.  G.  551,  28  S.  E.  59;  People  v. 
Gastro,  133  Gal.  11,  65  Pac.  13;  People  .v. 
Koller,  142  Gal.  621,  76  Pac.  500;  State 
V.  Stone,  74  Kan.  189,  86  Pac.  808;  People 
V.  Hendrickson,  63  Mich.  625,  19  N.  W.  169; 
People  V.  Morris,  3  Cal.  App.  1,  84  Pac. 
463;   1  Wigmore,  Ev.  §§  216,  398-400. 

Gomplaining  witness  was  competent  to 
testify  as  to  what  influence  and  what  con- 
duct on  the  part  of  the  appellant  impelled 
her  to  consent  to  the  first  act  of  illicit  in- 
tercourse. 

35  Gyc.  1351,  note  24;  Washington  v. 
State,  124  Ga.  423,  62  S.  W.  901;  State 
V.  Bennett,  137  Iowa,  427,  110  N.  VV.  150; 
People  V.  Jensen,  66  Mich.  711,  33  N.  W. 
811;  Armstrong  v.  People,  70  N.  Y.  38; 
1  Wigmore,  Ev.  §  681;  6  Wigmore,  Ev. 
Supp.  §  1963,  note  4. 

The  previous  chastity  of  the  prosecutrix 
will  be  presumed  until  evidence  to  the  con- 
trary appears,  and  the  burden  of  proving 
unchastity  is  upon  the  defendant  if  he 
would  avail  himself  of  that  defense. 

Kerr  v.  United  States,  7  Ind.  Terr.  486, 
104  S.  W.  809;  Crozier  v.  People,  1  Park. 
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Grim.  Rep.  457;  Kenyon  v.  People,  26  N. 
Y.  204,  84  Am.  Dec.  177 ;  McTyier  v.  State, 
91  Ga.  254,  18  S.  E.  140;  State  v.  Drake, 
128  Iowa,  539,  105  N.  W.  54;  Barker  v. 
Com.  90  Va.  820,  20  S.  E.  776,  9  Am.  Grim. 
Rep.  614;  State  v.  Hemm,  82  Iowa,  609, 
48  N.  W.  971;  State  v.  Brown,  86  Iowa. 
121,  53  N.  W.  92;  Leedom  v.  State,  81 
Neb.  685,  116  N.  W.  496;  Com.  v.  Allen, 
135  Pa.  483,  19  Atl.  957;  Smith  v.  Stete. 
118  Ala.  117,  24  So.  ^5;  Woodard  v. 
State,  5  Ga.  App.  447,  63  S.  E.  573;  Fer- 
guson V.  State,  71  Miss.  805,  42  Am.  St.' 
Rep.  492,  15  So.  66;  State  v.  Thornton.  108 
Mo.  640,  18  S.  W.  841;  State  v.  Kelley,  191 
Mo.  680,  90  S.  W.  834;  People  v.  Clark. 
33  Mich.  112,  1  Am.  Grim.  Rep.  660;  People 
V.  Brewer,  27  Mich.  134;  State  v.  Wells, 
48  Iowa,  671;  Bishop,  Stat.  Grimes,  3d  ed. 
§§  048,  649. 

If  the  whole  charge  clearly  states  the  law 
so  that  the  jury  as  men  of  ordinary  intelli- 
gence can  understand  what  is  meant  and 
apply  it  to  the  facts,  no  prejudice  is  suf- 
fered by  the  defendant. 

People  V.  Akey,  163  Gal.  64,  124  Pac.  718; 
People  V.  Weber,  149  Gal.  325,  86  Pac. 
671;  People  v.  Besold,  164  Gal.  363,  97 
Pac.  871;  People  v.  Argentos,  156  Gal.  720. 
106  Pac.  66. 

Policy,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  before  the  court  on  rehearing. 
The  former  opinion  is  reported  in  —  S.  D. 
— y  138  N.  W.  953,  where  a  statement  of 
facts  will  be  found.  In  his  petition  for  a 
rehearing  the  appellant  contends  that  a 
number  of  his  assignments  that  were  argued 
in  his  brief  were  either  passed  over,  and 
not  considered  by  the  court,  or  were  not 
given  the  consideration  to  which  they  were 
entitled.  These  assignments  are  errors  that 
are  alleged  to  have  been  committed  by  the 
court,  both  in  its  instructions  to  the  jury 
and  in  refusing  to  admit  certain  testimony 
offered  on  behalf  of  the  defendant  at  the 
trial.  On  a  re-examination  of  the  record 
the  court  is  of  the  opinion  that  the  appel- 
lant is  right  in  his  contention,  and  wo  shall 
sfive  our  attention  to  a  review  of  the  al- 
leged  errors. 

The  first  matter  complained  of  by  the 
appellant,  is  an  instruction  by  the  court, 
which  is  as  follows:  "With  reference  to 
this  provision  of  the  law  in  regard  to  pre- 
vious chaste  character,  the  court  charges 
that  the  law  presumes  a  woman  to  be  of 
chaste  character  until  the  contrary  is 
shown;  but,  if  there  is  a  reasonable  doubt, 
as  I  will  hereinafter  define  it,  of  her  chasti- 
ty, under  all  of  the  evidence,  he  would  be 
entitled  to  the  benefit  of  that  doubt."  The 
question    presented   by   this   assignment    is 
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one  relating  to  the  material  rights  of  the 
defendant.  The  question  of  law  laid  down 
by  the  court  by  the  instruction,  to  wit,  **the 
law  presumes  a  woman  to  be  of  chaste  char- 
acter until  the  contrary  is  shown,"  assumes 
the  existence  of  one  of  the  material  elements 
of  the  offense,  and  dispenses  with  any  proof 
thereof  on  the  part  of  the  prosecution.  But 
it  even  goes  further  than  that;  for,  by 
using  the  words,  "but  if  there  is  a  reason- 
able doubt,  as  I  shall  hereinafter  define  it, 
of  her  chastity,  under  all  of  the  evidence, 
he  would  be  entitled  to  the  benefit  of  that 
doubt,"  the  court,  by  implication  at  least, 
cast  upon  the  defendant  the  burden  of  prov- 
ing the  n^ative  of  one  of  the  material  al- 
legations in  the  information,  or  to  that  ex- 
tent it  required  him  to  prove  his  innocence; 
for,  if  the  prosecutrix  is  to  be  presumed  to 
be  of  chaste  character  until  the  contrary  is 
shown,  then  that  is  an  existing  fact,  and 
is  free  from  any  doubt  whatever.  The  pros- 
ecution is  not  required  to  furnish  any  proof 
of  that  allegation,  and  therefore  any  doubt 
to  be  raised  thereon  must  be  the  result  of 
proof  furnished  by  the  defendant.  This,  of 
course,  would  be  an  invasion  of  defendant's 
constitutional  rights;  and,  after  a  careful 
consideration  of  the  question,  we  arc  of  the 
opinion  that  the  court  erred  in  this  in- 
struction to  the  jury,  and  that  the  defend- 
ant's  rights  were   prejudiced  thereby. 

We  are  not  unmindful  of  the  presumption 
of  the  chastity  of  every  woman  until  the 
contrary  is  shown,  and  that  it  ought  to  be 
recognized  wherever  it  can  legally  be  done. 
In  fact  this  presumption  of  chastity  and 
virtue  of  womanhood  is  the  verv  foundation 
of  our  social  fabric.  Chastity  is  the  rule, 
and  we  believe  that  we  might  say  it  is  the 
fact  in  the  case  of  every  woman  until  her 
chastity  has  been  lost  or  debauched  by  the 
false  promises,  cajolery,  or  other  deceitful 
-wiles  practised  upon  her  by  some  member  of 
the  opposite  sex.  But,  conceding  all  this  to 
be  true,  this  presumption  of  chastity  has  no 
place,  and  cannot  be  indulged  in  a  prosecu- 
tion for  seduction  imder  our  statute.  The 
offense  is  purely  statutory,  and  as  defined 
by  the  statute  it  consists  of  four  concurrent, 
essential  elements,  the  existence  of  each  of 
which  is  necessary  to  constitute  the  crime. 
These  elements  are :  First,  under  promise  of 
marriage;  second,  to  have  illicit  connection; 
third;  with  an  unmarried  female;  fourth,  of 
previous  chaste  character.  So  far  as  the 
statute  is  concerned,  these  elements  are  all 
of  equal  importance;  each  is  an  allegation 
of  an  independent  fact,  and  it  is  necessary 
that  each  be  alleged  in  the  indictment  or  in- 
formation. To  warrant  a  conviction,  the 
jury  must  be  satisfied,  and  that  beyond  a 
reasonable  doubt,  of  the  truth  of  each.  Evi- 
dence mav  be  at  hand  to  prove,  to  an  a4)- 
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solute  certainty,  the  existence  of  either 
three  of  the  elements  of  the  offense,  but, 
without  the  existence  of  the  other  no  con- 
viction can  be  had  or  sustained.  This  being 
the  case,  how  can  it  be  said  that  proof  of 
either  of.  these  allegations  can  be  dispensed 
with;  or,  if  proof  of  one  could  be  dispensed 
with,  why  not  of  another,  or  two  for  that 
matter  T  If  a  court  could  hold  that  a  woman 
is  to  be  presumed  to  be  chaste  until  the 
contrary  is  shown,  and  thereby  dispense 
with  proof  of  her  chastity,  why  could  he 
not  also  presume  that  a  chaste  female  would 
not  submit  to  illicit  intercourse  except  un- 
der promise  of  marriage,  and  thereby  dis- 
pense with  the  necessity  of  proving  the 
promise  to  marry?  Or  he  might  hold  that 
a  promise  to  marry,  being  a  mutual  agree- 
ment, implies  that  the  parties  are  capable 
of  entering  into  a  valid  marriage;  and 
therefore  the  female  would  be  presumed  to 
be  unmarried,  and  thus  dispense  with  evi- 
dence to  prove  that  she  is  unmarried.  Of 
course  any  of  these  propositions  would  be 
absurd,  but  one  is  not  more  absurd  than  the 
other,  for  the  indulgence  of  any  of  these 
presumptions  would  overcome  the  defend- 
ant's presumption  of  innocence  until  his 
guilt  be  shown,  and  relieve  the  state  of  the 
burden  of  establishing  his  guilt  by  evidence 
on  the  trial,  as  is  required  by  law. 

There  is  a  conflict  of  authority  in  the  de- 
cisions of  the  various  states  upon  the  ques- 
tion involved  in  this  instruction,  but  an 
examination  of  the  cases  and  the  statutes 
under  which  they  were  rendered  will  show 
that  the  conflict  is  more  apparent  than 
real.  While  many,  if  not  most,  of  the  states 
have  statutes  defining  and  making  seduction 
a  criminal  offense,  there  is  considerable  dif- 
ference in  the  wording  of  the  various  stat- 
utes, and  most  of  the  decisions  are  based 
upon  the  wording  of  the  particular  statute 
under  which  the  prosecution  is  had.  Our 
statute  on  this  subject  was  originally  adopt- 
ed from  the  laws  of  Wisconsin.  The  statute 
of  that  state  was  adopted  there  in  1849,  and 
is  as  follows:  "Any  unmarried  man  who, 
under  promise  of  marriage,  or  any  married 
man,  who  shall  seduce  and  have  illicit  con- 
nection with  any  unmarried  female  of  pre- 
vious chaste  character,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
punished,"  etc.  Rev.  Stat.  1849,  chap.  139, 
§  6. 

Very  soon  thereafter,  in  West  v.  State,  1 
Wis.  209,  the  question  involved  in  this  case 
came  squarely  before  the  supreme  court  of 
that  state.  The  indictment  alleged,  and 
there  was  evidence  to  prove,  that  the  prose- 
cutrix was  a  female  of  previous  chaste  char- 
acter, but  the  trial  court  instructed  the  jury 
that  the  law  presumes  that  the  prosecutrix 
was  a  chaste  female  previous  to  the  com- 
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misBion  of  the  ojBTense  alleged  against  the 
defendant.  In  considering  this  instruction, 
the  court  said:  'The  previous  chaste  char- 
acter of  the  female  is  one  of  the  most  essen- 
tial elements  of  the  offense;  made  so  by 
the  express  words  of  the  statute,  in  conform- 
ity with  the  suggestions  of  sound  reason.  A 
prostitute  may  be  the  subject  of  rape,  but 
not  of  seduction.  It  is  the  chastity  of  the 
female  which  the  statute  is  designed  to  pro- 
tect. The  pre-existence  of  that  chastity  is 
a  sine  qua  Iquo^  non  to  the  commission  of 
the  crime.  That  is  the  subject  of  l^gal 
guardianship,  provided  by  this  section.  It 
is  a  substantive  matter  necessary  to  be 
averred  and  proved." 

With  this  interpretation  of  the  statute 
in  full  force,  the  legislature  of  Dakota  ter- 
ritory, by  §  6,  of  chapter  10,  of  the  Laws 
of  Dakota,  1862-63,  adopted  the  Wisconsin 
law  verbatim,  and  by  the  well-recognized 
rule  of  statutory  construction  the  adop- 
tion of  this  statute  by  the  territorial  legis- 
lature was  an  adoption  of  the  construction 
already  put  upon  it  by  the  supreme  court  of 
the  state  from  whicli  it  was  adopted.  So 
there  can  be  no  question  about  the  meaning 
of  that  statute,  from  the  time  it  became  a 
part  of  the  territorial  law,  nor  that  the  con- 
struction put  upon  it  there  was  adopted  as 
much  as  the  law  itself. 

Our  statute  remained  in  its  original  form 
until  1865,  when  the  present  statute  (§  336, 
Rev.  Penal  Code)  was  adopted  from  the 
laws  of  the  state  of  New  York,  where  it 
was  enacted  in  1848,  and  later  on  incorpo- 
rated into  the  Penal  Code,  prepared  by  the 
Field  Code  Commission.  While  the  Field 
Code  was  not  adopted  in  New  York  until 
1882,  it  was  adopted  in  its  entirety  by  the 
legislature  of  Dakota  territory,  by  an  act 
approved  January  11,  1865,  and  our  present 
statute  appears  as  §  330  of  chapter  17,  Ses- 
sion Laws  of  1864-65.  It  is  different  in  one 
respect  from  the  Wisconsin  statute,  but  the 
portion  of  it  involved  in  this  case  was  not 
changed:  and  there  is  nothing  to  indicate 
that  a  new  construction  should  be  put  upon 
the  unchanged  portion. 

Our  attention  has  not  been  called  to  any 
case  decided  by  the  court  of  appeals  of  New 
York  that  turned  upon  the  precise  question 
involved  in  this  case.  Kenyon  v.  People,  26 
N.  Y.  204,  84  Am.  Dec.  177,  cited  by  the 
Rtate,  does  not  support  the  contention  of 
respondent.  It  appears  from  an  exami- 
nation of  the  opinion  of  the  court  in  that 
case  that  the  prosecutrix  testified  to  her 
being  of  previous  chaste  character,  and  Bal- 
com,  J.,  in  his  concurring  opinion  said  it 
was  proper  for  the  state  to  show  this  fact. 

The  case  of  People  v.  Brewer,  27  Mich. 
134,  cited  and  relied  upon  by  the  respondent, 
is  easily  distinguished  from  the  case  at 
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I  bar  because  of  the  lack  of  similarity  be- 
tween the  statutes  of  Wisconsin  and  the 
one  in  force  in  this  state  and  the  Michigan 
statute.  Judge  Cooley,  who  wrote  the  opin- 
ion in  the  Michigan  case,  noted  this  differ^ 
ence  in  the  following  very  clear  language: 
"The  case  of  West  v.  State,  1  Wis.  217, 
which  seems  to  hold  otherwise,  was  decided 
upon  the  phraseology  of  the  Wisconsin  stat- 
ute, which  was  thought  to  make  the  'previ- 
ous chaste  character'  of  the  person  seduced 
an  ingredient  in  the  offense,  to  be  made  out 
by  proofs.  Our  statute  is  very  simple,  and 
merely  provides  that  'if  any  man  shall  se- 
duce and  debauch  any  unmarried  woman  be 
shall  be  punished,' "  etc 

The  statutes  of  Oklahoma  and  California 
are  both  similar  to  ours,  and  in  both  of 
those  states  the  statute  has  been  given  the 
construction  contended  for  by  the  appellant 
in  this  case.  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac.  837;  People  v.  (VBricn,  130 
Cal.  1,  62  Pac.  297;  People  v.  Wallace,  109 
Cal.  611,  42  Pac.  159.  And  other  cases  to 
the  same  effect  are:  State  v.  Meister,  60 
Or.  460,  120  Pac.  406;  Knight  v.  State, 
—  Tex.  Crim.  Rep.  —-,  144  S.  W.  967; 
Hay  V.  State,  —  Ind.  — ,  98  N.  E.  712; 
State  V.  Lockerby,  50  Minn.  363,  36  Am.  St* 
Rep.  656,  52  N.  W.  958,  9  Am.  Crim.  Rep. 
617 ;  Zabriskie  v.  State,  43  N.  J.  L.  640,  39 
Am.  Rep.  610;  Oliver  v.  Com.  101  Pa.  215, 
47  Am.  Rep.  704;  Com.  v.  Whittaker,  131 
Mass.  224.  Numerous  decisions  on  this 
question  will  be  found  cited  under  §  2104, 
AVharton  Crim.  Law,  11th  ed.,  and  it  is  un- 
necessary to  cite  them  all  here.  The  great 
weight  of  authority,  and  certainly  the  better 
rr*ason,  seems  to  support  the  contention  of 
the  appellant.  We  believe  the  rule  an- 
nounced in  West  v.  State,  supra,  to  be 
grounded  in  reason  and  to  be  the  sounder 
doctrine,  and  comes  nearer  to  affording  a 
fair  trial  to  the  defendant. 

The  clause  "of  previous  chaste  character^ 
does  not  mean  purity  of  mind,  nor  purity 
of  heart,  but  merely  purity  of  body;  i.  «., 
that  the  prosecutrix  has  never  sustained 
illicit  relations  with  anyone  prior  to  the  al- 
leged offense  of  the  defendant.  The  law 
makes  her  a  competent  witness  on  that 
point;  and,  if  she  is  a  woman  of  previous 
chaste  character,  it  inflicts  no  hardship  up- 
on her  to  say  so;  and  if  she  is  not,  the  of- 
fense has  not  been  committed,  and  the  de- 
fendant, of  course,  is  not  guilty.  While, 
under  the  rule  followed  in  the  Iowa  cases  it 
is  altogether  possible  that  the  prosecutrix 
may  have  sustained  illicit  relations  with 
one,  or  even  two  or  more  men,  other  than 
the  defendant,  and  still,  by  reason  of  the 
invariable  secrecy  observed  in  the  commis- 
sion  of  this   offense,   the  defendant  mighft 
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be  wholly  unable  to  prove  a  lack  of  chastity 
on  her  part. 

The  geneiral  rule  ia  that  where  a  crim- 
inal act  consists  of  separate  and  distinct  ele- 
ments, as  this  does,  the  existence  of  all  of 
the  necessary  elements  must  be  alleged  and 
proved,  and  this  rule  applies  to  prosecution 
for  seduction.  Wharton  Crim.  £v.  9th  ed. 
§  329. 

It  is  true  that  the  supremo  court  of  Iowa, 
under  a  statute  similar  to  ours,  in  State  v. 
Bauerkemper,  95  Iowa,  562,  64  N.  W.  609, 
approved  an  instruction  to  the  jury  that 
"chastity  was  the  general  rule,  and  the  want 
of  it  the  exception,  and  that  the  law  pre- 
sumes the  woman  to  be  chaste  until  the  con- 
trary is  shown,  and  that,  in  the  absence  of 
evidence  attacking  the  character  of  the  pros- 
ecuting witness"  whether  or  not  "in  that 
respect,  the  state  is  not  called  upon  to  offer 
evidence  in  support  of  her  character  for 
chastity."  But  the  court  adds  this  qualify- 
ing remark:  "This  statement  of  the  law  is 
not  questioned,  but  it  is  argued,"  etc.  The 
question  involved  in  the  case  at  bar  was  not 
before  the  court  for  decision  in  the  Bauer- 
kemper Case,  and  therefore  the  apparent 
rule  above  stated  is  not  binding  even  upon 
that  court.  State  v.  McClintic,  73  Iowa, 
663,  35  N.  W.  696,  is  more  nearly  in  point, 
though  in  that  case  the  trial  court  instruct- 
ed the  jury  that,  "to  warrant  a  conviction, 
the  state  must  prove  each  and  all  of  the  al- 
legations charged  in  the  indictment  beyond 
a  reasonable  doubt,"  but  did  not  charge  the 
jury  that  any  presumption  of  chastity  ex- 
isted in  favor  of  the  prosecutrix.  But  in 
State  V.  Drake,  128  Iowa,  639,  105  N.  W. 
54,  the  court  does  announce  the  rule  that 
"the  burden  was  upon  the  appellant  to  over- 
come the  legal  presumption  of  her  [meaning 
prosecutrix]  prior  chastity." 

In  this  case,  it  is  contended  by  the  prose- 
cution that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  the  prosecutrix 
was  of  previous  chaste  character,  and  that 
therefore  the  error  committed  by  the  court, 
if  error  it  was,  in  instructing  the  jury 
that  the  prosecutrix  was  presumed  to  be  of 
previous  chaste  character  was  without  prej- 
udice to  the  appellant.  It  is  true  there  was 
evidence  introduced  at  the  trial  tending  to 
prove  her  previous  chaste  character,  and, 
in  connection  with  the  other  evidence,  suffi- 
cient to  warrant  the  jury,  if  they  believed 
her,  in  finding  her  to  be  of  previous  chaste 
character;  but  that  d6es  not  answer  the 
question.  Under  the  instruction  as  given 
by  the  court  the  jury  would  have  been  war- 
ranted in  finding  the  prosecutrix  to  be  of 
previous  chaste  character  as  a  matter  of 
fact,  and  still  not  have  believed  a  word  of 
her  testimony  on  that  point.  In  other 
words,  the  instruction  dispensed  with  any 
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evidence  whatever  on  that  subject.  This 
we  do  not  believe  the  court  was  warranted 
in  doing.  As  well  might  the  court  hold 
in  a  prosecution,  say  for  receiving  stolen^ 
property,  "knowing  the  same  to  have  been 
stolen,"  that  if  the  property  was  shown  to 
have  been  stolen  and  thereafter  found  in 
the  possession  of  the  defendant,  he  would 
be  presumed  to  have  received  it  with  guilty* 
knowledge,  although  he  may  have  purchased 
it.  for  full  value,  and  without  any  suspicion 
that  it  bad  been  stolen.  In  the  one  case 
the  gravamen  of  the  offense  is  the  guilty 
knowledge;  in  the  other  it  is  the  debauch- 
ing of  a  previously  chaste  woman.  The  pre- 
sumption goes  to  the  very  substance  of  the 
offense  in  both  cases^  and  proof  of  the  fact 
can  no  more  be  dispensed  with  in  the  one 
case  than  in  the  other. 

On  the  trial  the  state,  for  the  purpose 
of  corroborating  the  testimony  of  the  prose- 
cutrix relative  to  her  illicit  connection  with 
the  defendant,  showed  by  the  testimony  of 
certain  witnesses  that,  during  the  period  of 
time  within  which  these  relations  were 
claimed  to  have  existed,  the  defendant  was 
visiting  the  prosecutrix  at  her  home,  taking 
her  out  riding,  to  entertainments,  being  out 
with  her  alone  at  night,  and  otherwise 
"keeping  company"  with  her.  On  her  cross- 
examination  she  was  asked  by  defendant's 
counsel  if,  during  this  same  period  of  time, 
she  had  not  received  similar  attentions 
from  another  young  man  in  the  neighbor- 
hood; if  she  had  not  been  out  alone  with 
him,  attended  entertainments  with  him,  and 
if  she  had  not,  on  the  13th  of  August,  1911, 
asked  him  to  take  her  to  a  dance  on  the 
next  Saturday  night,  and  had  not  also  asked 
him  to  take  her  to  another  dance  on  the 
succeeding  Saturday  night.  She  was  per- 
mitted to  answer  these  questions,  over  the 
objection  by  the  state  that  the  testimony 
was  irrelevant,  incompetent,  and  immater* 
ial,  and  not  proper  impeaching  testimony. 
She  answered  the  questions  in  the  negative. 
To  rebut  this  testimony  defendant,  on  his 
own  behalf,  offered  to  prove  by  a  certain 
witness  that,  during  the  period  of  time 
covered  by  the  illicit  relations  of  defendant 
and  prosecutrix,  she  was  on  similar  terms 
with  another  young  man ;  that  he  also  visit- 
ed her  at  her  father's  house,  took  her  to 
entertainments,  was  out  with  her  alone,  and 
that  on  the  13th  day  of  August,  1911,  she 
had  asked  this  party  to  take  her  to  a  dance 
on  the  following  Saturday  evening,  and 
that  she  had  also  asked  him  to  take  her  to 
another  dance  on  the  succeeding  Saturday 
night.  To  these  questions  the  state  inter- 
posed the  objection  that  the  testimony  was 
irrelevant,  incompetent,  and  immaterial, 
and  that  it  was  an  attempt  to  impeach  the 
testimony  of  the  prosecutrix  upon  a  collat- 
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eral  matter  brought  out  on  cross-examina- 
tion. The  objection  was  sustained,  and  the 
defendant  contends  that  this  was  error  on 
the  part  of  the  court. 

We  are  inclined  to  take  the  view  tliat  the 
defendant  is  right  in  this  contention.  The 
undisputed  evidence  showed  that,  at  the 
time  of  the  trial,  the  prosecutrix  was  sever- 
al months  advanced  in  pregnancy.  This,  of 
course,  removed  all  doubt  as  to  her  having 
had  sexual  intercourse  with  someone  pre- 
vious to  that  time.  It  was  the  theory  of 
the  state  that  it  was  the  defendant  with 
whom  this  intercourse  had  taken  place. 
The  prosecutrix  testified  to  such  fact,  and 
it  was  for  the  purpose  of  corroborating  her 
testimony  and  the  theory  of  the  state  that 
the  prosecution  had  proved  that  prosecutrix 
and  defendant  had  shown  a  mutual  fond- 
ness for  each  other,  that  they  had  been  in 
each  other's  company  to  a  considerable  ex- 
tent, and  that  the  opportunity  for  sexual 
intercourse  had  existed.  On  the  other  hand, 
it  was  the  theory  of  the  defense  that  some 
person  other  than  the  defendant  Avas  re- 
sponsible for  the  condition  of  the  prosecu- 
trix, and  it  was  for  the  purpose  of  corrob- 
orating this  theory  that  the  defense  offered 
to  show  a  similar  fondness  existing  between 
the  prosecutrix  and  the  other  young  man 
in  question,  and  that  an  equal  opportunity 
existed  for  sexual  intercourse  with  him. 
This  testimony  was  offered  on  the  theory 
that  it  would  tend  to  weaken  the  claim  of 
the  prosecutrix,  that  the  defendant  was 
under  promise  to  marry,  and  that  it  was 
under  this  promise  of  marriage  that  the 
illicit  intercourse  was  had.  This  testimony, 
if  admitted,  would  have  tended  directly  to 
rebut  the  testimony  of  the  prosecutrix,  and, 
if  believed  by  the  jury,  would,  to  some  ex- 
tent at  least,  have  impeached  and  discredit- 
ed her.  State  v.  Brown,  86  Iowa,  121,  63 
N.  W.  92;  State  v.  Baldoser,  88  Iowa,  65, 
66  N.  W.  97;  Stinehouse  v.  State,  47  Ind. 
17. 

In  State  v.  Brown,  supra,  the  Iowa  court, 
in  considering  a  similar  question  said: 
'The  corroboration  in  this  case  was  largely 
evidence  that  the  defendant  visited  the  pros- 
ecutrix at  her  home,  accompanied  her  to 
church,  and  otherwise  conducted  himself 
as  her  suitor,  but  the  effect  of  such  evidence 
might  well  have  been  lessened,  if  not  wholly 
destroyed,  by  showing  that  during  the  time 
the  defendant  was  so  visiting  her  she  was 
accepting  similar  attentions  from  another, 
who  had  opportunities  for  sexual  intercourse 
with  her." 

In  Stinehouse  v.  State,  supra,  the  defense 
undertook  to  show  on  cross-examination,  by 
the  witnesses  who  had  testified  to  the  rela- 
tions existing  between  the  defendant  and 
prosecutrix,  that  at  the  same  time  she  was 
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receiving  attentions  from  the  defendant  she 
was  receiving  similar  attentions  from  oth- 
ers. The  court  held  that  the  evidence  should 
have  been  admitted,  and  in  passing  on  the 
question  used  this  language:  ''The  facts 
stated  by  the  witnesses  in  their  direct  ex- 
amination were  introduced  to  corroborate 
the  testimony  of  the  'girl  and  as  tending 
to  show  that  a  promise  of  marriage  had 
been  made  by  the  appellant.  The  object  of 
the  cross-examination  was  to  overthrow  or 
weaken  the  effect  of  the  evidence.  For  that 
purpose  it  was  proper,  and  the  court  erred 
in  refusing  to  allow  it.  We  cannot  tell  how 
much  weight  it  would  have  had  with  the 
jury,  but  we  can  see  that  it  miglit  have 
had  some,  and  as  we  understand  the  evi- 
dence, after  a  pretty  careful  examination  -of 
it,  very  little  would  have  satisfied  the  jury 
that  the  appellant  was  entitled  to  an  ac- 
quittal." 

It  is  true  that  some  of  the  occurrences  at- 
tempted to  be  shown  by  the  defendant  hap- 
pened after  the  first  act  of  sexual  inter- 
course is  alleged,  by  prosecutrix,  to  have 
taken  place ;  but  it '  must  be  remembered 
that  the  prosecutrix  had  testified  that  the 
nets  of  sexual  intercourse  between  herself 
and  the  defendant  took  place  on  the  18th 
of  June,  the  29th  of  July,  and  the  12th  and 
23d  days  of  August,  1911,  and  that  the 
trial  court  charged  the  jury  that  the  time 
of  the  commission  of  the  offense  was  imma- 
terial, so  long  as  it  was  shown  to  have  taken 
place  within  three  years  prior  to  the  filing 
of  the  information.  Under  this  instruction, 
the  jury  may  have  found,  and  properly  so. 
that  the  seduction  occurred  on  either  one 
of  the  above  dates.  The  prosecutrix  also 
testified  that,  during  all  of  this  time  and 
up  until  some  time  as  late  as  the  month  of 
November,  1911,  she  was  in  love  with  the 
defendant,  expected  to  marry  him,  and  was 
regarding  him  as  her  future  husband.  It 
will  be  noted  that  one  of  the  dates  on  which 
sexual  intercourse  was  alleged  to  have  taken 
place  was  August  12th.  Defendant  under- 
took to  show  that  on  the  very  next  day, 
August  13th,  the  prosecutrix  was  solicit- 
ing the  attentions  of  another  young  man.  If 
it  be  a  fact  that  she  did  solicit  such  atten- 
tions from  the  other  party,  was  not  evidence 
of  such  conduct  material  as  tending  to  dis- 
prove the  marriage  engagement  with  the  de- 
fendant, and  as  tending  to  weaken  the  effect 
of  the  corroborative  evidence  from  which 
the  promise  of  marriage  was  to  be  inferred? 
Would  not  such  evidence  also  tend  to  im- 
peach her  credibility?  We  believe  that  it 
would,  and  that  in  the  exclusion  of  such 
testimony  the  trial  court  committed  preju- 
dicial error. 

It  is  true,  that  in  the  case  of  People  ▼. 
Tibbs,  143  Gal.  100,  76  Pac.  904,  cited  and 
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relied  upon  by  respondent,  the  rule  was  an- 
nounced by  the  court  that  "whether  the  pros- 
ecutrix had  any  other  youn^  man  come  to 
see  her  subsequent  to  the  alleged  seduction 
.  .  .  was  entirely  immaterial,"  but  in 
that  case  it  does  not  appear  that  there  ever 
was  but  a  single  act  of  sexual  intercourse 
between  defendant  and  the  respondent,  nor 
does  it  appear  that  they  ever  had  anything 
to  do  with,  or  even  saw,  each  other  after 
tliat  occurrence;  so  that  the  above  rule  is 
not  applicable  to  the  facts  in  this  case.  In 
the  other  case  cited  by  respondent  (State 
V.  Abegglan,  103  Iowa,  50,  72  N.  W.  305), 
there  was  only  one  act  of  intercourse  proven, 
and  the  evidence  showed  that,  immediately 
tlioreafter,  the  defendant  abandoned  the 
prosecutrix  and  paid  her  no  further  atten- 
tion. In  that  case  it  was  also  held,  and 
properly  so,  that  evidence  of  subsequent 
relations  with  other  men  was  immaterial. 
Another  of  appellant's  assignments 
questions  the  correctness  of  the  following 
instruction  given  to  the  jury  by  the  court: 
"That  .  .  .  [she]  was  an  unmarried  fe- 
male of  previous  chastity,  and  that  there 
was  an  act  of  sexual  intercourse  under  a 
promise  of  marriage,  are  facts  which  may 
be  found  from  her  evidence  alone."  If  you 
believe,  beyond  a  reasonable  doubt,  that  to 
which  she  has  testified  on  these  subjects, 
but  you  cannot  find  that  he  is  the  guilty 
party  unless,  as  stated,  there  is  evidence 
other  than  that  of  [prosecutrix]  tending  to 
prove  that  fact.  The  language  of  this  in- 
struction is  taken  verbatim  from  the  opin- 
ion of  this  court  in  State  v.  King,  9  S. 
D.  628,  70  N.  W.  1046.  It  is  conceded  that 
it  has  stood  unchallenged  as  the  law  of 
this 'state  upon  this  subject  for  more  than 
fifteen  years;  but,  notwithstanding  tbis 
fact,  the  defendant  contends  that  the  court 
erred  in  giving  the  instruction  in  this  case, 
and  that  he  was  prejudiced  thereby.  Wheth- 
er or  not  the  instruction  is  wrong  depends 
upon  the  explanation  and  qualification  of 
the  same  as  given  by  the  court  to  the  jury 
therewith.  In  the  King  Case,  supra,  the 
instruction  applied  to  the  evidence  in  that 
case,  and,  in  connection  with  the  other  in- 
structions in  the  case,  there  is  no  question 
of  its  correctness.  In  this  case  the  only  in- 
struction given  to  the  jury  in  explanation 
of  the  mattr-r  complained  of  is  as  follows: 
"If  you  find  from  the  evidence  that  these 
young  people  .  .  .  (prosecutrix  and  de- 
fendant) kept  company  with  each  other,  and 
acted  as  lovers  usually  do,  and  other  like 
circumstances,  if  you  find  any  disclosed  by 
the  evidence,  are  sufficient  to  constitute  cor- 
roborating evidence  to  connect  the  defend- 
ant with  the  offense  within  the  meaning  of 
this  law."  [—  S.  D.  — ,  138  N.  W.  956.] 
This,  in  our  opinion,  does  not  sufficiently 
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explain  to  the  jury  what  acts  and  conduct 
of  the  parties  are  to  be  considered  as  cor- 
roborative of  the  testimony  of  the  prosecu- 
trix, and  left  it  almost  wholly  for  the  jury 
to  decide  for  themselves  what  acts  and  cir- 
cumstances of  the  parties  would  constitute 
corroborating  evidence  under  this  statute. 

It  is  true,  as  stated  in  the  instruction 
complained  of,  that  the  four  elements  of 
which  this  offense  is  composed  may  be  shown 
to  exist  by  the  testimony  of  the  prosecu- 
trix alone.  The  statute  does  not  require 
corroboration  of  those  facts  in  themselves. 
All  that  is  required  to  be  corroborated  is 
the  testimony  of  the  prosecutrix  showing 
the  connection  of  the  defendant  with  the 
commission  of  the  offense.  The  only  ele- 
ments of  the  offense  with  which  h^  has,  or 
can  have,  any  connection  are  the  promise  of 
marriage  and  the  illicit  intercourse.  With 
the  other  two  elements  of  the  offense,  to 
wit,  that  the  prosecutrix  is  unmarried  and 
of  previous  chaste  character,  the  defendant 
has  nothing  whatever  to  do.  They  relate 
wholly  to  tlie  condition  of  the  prosecutrix, 
or,  in  other  words,  are  mere  necessary  qual- 
ifications that  she  must  possess  in  order 
that  the  offense  can  be  committed  at  all. 

The  question  then  is.  What  facts  or  cir- 
cumstances are  to  be  considered  as  corrob- 
orating evidence?  Owing  to  the  secrecy  of 
the  offense,  it  is  very  rarely  that  direct  tes- 
timony, other  than  that  of  the  prosecutrix, 
can  be  had.  Where  the  defendant  has  made 
admissions  or  written  letters  of  an  incrimi- 
nating character,  they  are  corroborative  in 
their  nature,  and  are  usually  sufficient.  But 
where  this  class  of  evidence  is  not  available, 
the  prosecution  has  been  allowed  to  supply 
their  place  by  showingf'the  conduct  and  cir- 
cumstances of  the  parties  to  the  transaction. 
This  question  has  presented  considerable  dif- 
ficulty, but  the  rule  now  seems  to  be  fairly 
well  established  that  evidence  showing  that 
the  prosecutrix  and  defendant,  at  about  the 
time  of  the  alleged  offenfe,  associated  them- 
selves together  and  conducted  themselves  as 
accepted  lovers  ordinarily  do,  is  corrobora- 
tive evidence  connecting  the  defendant  with 
the  commission  of  the  offense.  This  rule, 
however,  is  unsatisfactory,  and  subject  to 
the  criticism  that  it  implies  that  the  mere 
fact  of  two  young  persons  of  opposite  sex, 
conducting  themselves  as  accepted  lovers 
would  properly  conc^jict  themselves,  is,  in 
itself,  evidence  that  they  have  indulged  in 
illicit  intercourse.  This,  of  course,  would 
not  be  correct,  and  no  such  inference  can  be 
drawn  from  such  conduct,  and  no  court 
would  intentionally  lay  down  any  such  rule. 
Such  conduct,  however,  would  corroborate 
the  prosecutrix  in  her  testimony  that  a  prom- 
ise of  marriage  existed  between  herself  and 
the  defendant;  and,  this  fact  and  the  illicit 
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eral  matter  brought  out  on  crosB-examina- 
tion.  The  abjection  was  sustained,  and  the 
defendant  contends  that  this  was  error  on 
the  part  of  the  court. 

We  are  inclined  to  take  the  view  that  the 
defendant  is  right  in  this  contention.  The 
undisputed  evidence  showed  that,  at  the 
time  of  the  trial,  the  prosecutrix  was  sever- 
al months  advanced  in  pregnancy.  This,  of 
course,  removed  all  doubt  as  to  her  having 
had  sexual  intercourse  with  someone  pre- 
vious to  that  time.  It  was  the  theory  of 
the  state  that  it  was  the  defendant  with 
whom  this  intercourse  had  taken  place. 
The  prosecutrix  testified  to  such  fact,  and 
it  was  for  the  purpose  of  corroboratfng  her 
testimony  and  the  theory  of  the  state  that 
the  prosecution  had  proved  that  prosecutrix 
and  defendant  had  shown  a  mutual  fond- 
ness for  each  other,  that  they  had  been  in 
each  other's  company  to  a  considerable  ex- 
tent, and  that  the  opportunity  for  sexual 
intercourse  had  existed.  On  the  other  hand, 
it  was  the  theory  of  the  defense  that  some 
person  other  than  the  defendant  was  re- 
sponsible for  the  condition  of  the  prosecu- 
trix, and  it  was  for  the  purpose  of  corrob- 
orating this  theory  that  the  defense  offered 
to  show  a  similar  fondness  existing  between 
the  prosecutrix  and  the  other  young  man 
in  question,  and  that  an  equal  opportunity 
existed  for  sexual  intercourse  with  him. 
This  testimony  was  offered  on  the  theory 
that  it  would  tend  to  weaken  the  claim  of 
the  prosecutrix,  that  the  defendant  was 
under  promise  to  marry,  and  that  it  was 
under  this  promise  of  marriage  that  the 
illicit  intercourse  was  had.  This  testimony, 
if  admitted,  would  have  tended  directly  to 
rebut  the  testimony  of  the  prosecutrix,  and, 
if  believed  by  the  jury,  would,  to  some  ex- 
tent at  least,  have  impeached  and  discredit- 
ed her.  State  v.  Brown,  86  Iowa,  121,  63 
N.  W.  92;  State  v.  Baldoser,  88  Iowa,  55, 
55  N.  W.  97;  Stinehouse  v.  State,  47  Ind. 
17. 

In  State  v.  Brown,  supra,  the  Iowa  court, 
in  considering  a  similar  question  said: 
"The  corroboration  in  this  case  was  largely 
evidence  that  the  defendant  visited  the  pros- 
ecutrix at  her  home,  accompanied  her  to 
church,  and  otherwise  conducted  himself 
as  her  suitor,  but  the  effect  of  such  evidence 
might  well  have  been  lessened,  if  not  wholly 
destroyed,  by  showing  that  during  the  time 
the  defendant  was  so  visiting  her  she  was 
accepting  similar  attentions  from  another, 
who  had  opportunities  for  sexual  intercourse 
with  her." 

In  Stinehouse  v.  State,  supra,  the  defense 
undertook  to  show  on  cross-examination,  by 
the  witnesses  who  had  testified  to  the  rela- 
tions existing  between  the  defendant  and 
prosecutrix,  that  at  the  same  time  she  was 
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receiving  attentions  from  the  defendant  she 
was  receiving  similar  attentions  from  oth- 
ers. The  court  held  that  the  evidence  should 
have  been  admitted,  and  in  passing  on  the 
question  used  this  language:  "The  facts 
stated  by  the  witnesses  in  their  direct  ex- 
amination were  introduced  to  corroborate 
the  testimony  of  the  'girl  and  as  tending 
to  show  that  a  promise  of  marriage  had 
been  made  by  the  appellant.  The  object  of 
the  eross-examination  was  to  overthrow  or 
weaken  the  effect  of  the  evidence.  For  that 
purpose  it  was  proper,  and  the  court  erred 
in  refusing  to  allow  it.  We  cannbt  tell  how 
much  weight  it  would  have  had  with  the 
jury,  but  we  can  see  that  it  might  have 
had  soi^e,  and  as  we  understand  the  evi- 
dence, after  a  pretty  careful  examination  .of 
it,  very  little  would  have  satisfied  the  jury 
that  the  appellant  was  entitled  to  an  ac- 
quittal." 

It  is  true  that  some  of  the  occurrences  at- 
tempted to  be  shown  by  the  defendant  hap- 
pened after  the  first  act  of  sexual  inter- 
course is  alleged,  by  prosecutrix,  to  have 
taken  place ;  but  it '  must  be  remembered 
that  the  prosecutrix  had  testified  that  the 
aets  of  sexual  intercourse  between  herself 
and  the  defendant  took  place  on  the  18th 
of  June,  the  29th  of  July,  and  the  12th  and 
23d  days  of  August,  1911,  and  that  the 
trial  court  charged  the  jury  that  the  time 
of  the  commission  of  the  offense  was  imma- 
terial, so  long  as  it  was  shown  to  have  taken 
place  within  three  years  prior  to  the  filing 
of  the  information.  Under  this  instruction, 
the  jury  may  have  found,  and  properly  so. 
that  the  seduction  occurred  on  either  one 
of  the  above  dates.  The  prosecutrix  also 
testified  that,  during  all  of  this  time  and 
up  until  some  time  as  late  as  the  month  of 
November,  1911,  she  was  in  love  with  the 
defendant,  expected  to  marry  him,  and  was 
regarding  him  as  her  future  husband.  It 
will  be  noted  that  one  of  the  dates  on  which 
sexual  intercourse  was  alleged  to  have  taken 
place  was  August  12th.  Defendant  under- 
took to  show  that  on  the  very  next  day, 
August  13th,  the  prosecutrix  was  solicit- 
ing the  attentions  of  another  young  man.  If 
it  be  a  fact  that  she  did  solicit  such  atten- 
tions from  the  other  party,  was  not  evidence 
of  such  conduct  material  as  tending  to  dis- 
prove the  marriage  engagement  with  the  de- 
fendant, and  as  tending  to  weaken  tlie  effect 
of  the  corroborative  evidence  from  which 
the  promise  of  marriage  was  to  be  inferred? 
Would  not  such  evidence  also  tend  to  im- 
peach her  credibility?  We  believe  that  it 
would,  and  that  in  the  exclusion  of  such 
testimony  the  trial  court  committed  preju- 
dicial error. 

It  is  true,  that  in  the  case  of  People  v. 
Tibbs,  143  Oal.  100,  76  Pac.  904,  cited  and 
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relied  upon  by  respondent,  the  rule  was  an- 
nounced by  the  court  that  "whether  the  pros- 
ecntrix  had  any  other  younj;  man  come  to 
see  her  subsequent  to  the  alleged  seduction 
.  .  .  was  entirely  immaterial,"  but  in 
that  case  it  does  not  appear  that  there  ever 
was  but  a  single  act  of  sexual  intercourse 
between  defendant  and  the  respondent,  nor 
does  it  appear  that  they  ever  had  anything 
to  do  -with,  or  even  saw,  each  other  after 
that  occurrence;  so  that  the  above  rule  is 
not  applicable  to  the  facts  in  this  case.  In 
the  other  case  cited  by  respondent  (State 
V.  Abegglan,  103  Iowa,  50,  72  N.  W.  305), 
there  was  only  one  act  of  intercourse  proven, 
and  the  evidence  showed  that,  immediately 
thereafter,  the  defendant  abandoned  the 
prosecutrix  and  paid  her  no  further  atten- 
tion. In  that  case  it  was  also  held,  and 
properly  so,  that  evidence  of  subsequent 
relations  with  other  men  was  immaterial. 
Another  of  appellant's  assignments 
questions  the  correctness  of  the  following 
instruction  given  to  the  jury  by  the  court: 
"That  .  .  .  [she]  was  an  unmarried  fe- 
male of  previous  chastity,  and  that  there 
was  an  act  of  sexual  intercourse  under  a 
promise  of  marriage,  are  facts  which  may 
be  found  frwn  her  evidence  alone."  If  you 
)>elieve,  beyond  a  reasonable  doubt,  that  to 
which  she  has  testified  on  these  subjects, 
but  you  cannot  find  that  he  is  the  guilty 
|)arty  unless,  as  stated,  there  is  evidence 
other  than  that  of  [prosecutrix]  tending  to 
prove  that  fact.  The  language  of  this  in- 
struction is  taken  verbatim  from  the  opin- 
ion of  this  court  in  State  v.  King^  9  S. 
D.  628,  70  N.  W.  1046.  It  is  conceded  that 
it  has  stood  unchallenged  as  the  law  of 
this  state  upon  this  subject  for  more  than 
fifteen  years;  but,  notwithstanding  this 
fact,  the  defendant  contends  that  the  court 
erred  in  giving  the  instruction  in  this  case, 
and  that  he  was  prejudiced  thereby.  Wheth- 
er or  not  the  instruction  is  wrong  depends 
upon  the  explanation  and  qualification  of 
the  same  as  given  by  the  court  to  the  jury 
therewith.  In  the  King  Case,  supra,  the 
instruction  applied  to  the  evidence  in  that 
case,  and,  in  connection  with  the  other  in- 
structions in  the  case,  there  is  no  question 
of  its  correctness.  In  this  case  the  only  in- 
struction given  to  the  jury  in  explanation 
of  the  raattr-r  complained  of  is  as  follows: 
"If  you  find  from  the  evidence  that  those 
young  people  .  .  .  (prosecutrix  and  de- 
fendant) kept  company  with  each  other,  and 
acted  as  lovers  usually  do,  and  other  like 
circumstances,  if  you  find  any  disclosed  by 
the  evidence,  are  sufilcient  to  constitute  cor- 
roborating evidence  to  connect  the  defend- 
ant with  the  offense  within  the  meaning  of 
this  law.'*  [—  S.  D.  — ,  138  N.  W.  956.] 
This,  in  our  opinion,  does  not  sufficientlv 
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explain  to  the  jury  what  acts  and  conduct 
of  the  parties  are  to  be  considered  as  cor- 
roborative of  the  testimony  of  the  prosecu- 
trix, and  left  it  almost  wholly  for  the  jury 
to  decide  for  themselves  what  acts  and  cir- 
cumstances of  the  parties  would  constitute 
corroborating  evidence  under  this  statute. 

It  is  true,  as  stated  in  the  instruction 
complained  of,  that  the  four  elements  of 
which  this  offense  is  composed  may  be  shown 
to  exist  by  the  testimony  of  the  prosecu- 
trix alone.  The  statute  does  not  require 
corroboration  of  those  facts  in  themselves. 
All  that  is  required  to  be  corroborated  is 
the  testimony  of  the  prosecutrix  showing 
the  connection  of  the  defendant  with  the 
commission  of  the  offense.  The  only  ele- 
ments of  the  offense  with  which  h^  has,  or 
can  have,  any  connection  are  the  promise  of 
marriage  and  the  illicit  intercourse.  With 
the  other  two  elements  of  the  offense,  to 
wit,  that  the  prosecutrix  is  unmarried  and 
of  previous  chaste  character,  the  defendant 
has  nothing  whatever  to  do.  They  relate 
wholly  to  the  condition  of  the  prosecutrix, 
or,  in  other  words,  are  mere  necessary  qual- 
ifications that  she  must  possess  in  order 
that  the  offense  can  be  committed  at  all. 

The  question  then  is.  What  facts  or  cir- 
cumstances are  to  be  considered  as  corrob- 
orating evidence?  Owing  to  the  secrecy  of 
the  offense,  it  is  very  rarely  that  direct  tes- 
timony, other  than  that  of  the  prosecutrix, 
can  be  had.  Where  the  defendant  has  made 
admissions  or  written  letters  of  an  incrimi- 
nating character,  they  are  corroborative  in 
their  nature,  and  are  usually  sufilcient.  But 
where  this  class  of  evidence  is  not  available, 
the  prosecution  has  been  allowed  to  supply 
their  place  by  showingf' the  conduct  and  cir- 
cumstances of  the  parties  to  the  transaction. 
This  question  has  presented  considerable  dif- 
ficulty, but  the  rule  now  seems  to  be  fairly 
well  established  that  evidence  showing  that 
the  prosecutrix  and  defendant,  at  about  the 
time  of  the  alleged  offenfe,  associated  them- 
selves together  and  conducted  themselves  as 
accepted  lovers  ordinarily  do,  is  corrobora- 
tive evidence  connecting  the  defendant  with 
the  commission  of  the  offense.  This  jule, 
however,  is  unsatisfactory,  and  subject  to 
the  criticism  that  it  implies  that  the  mere 
fact  of  two  young  persons  of  opposite  sex, 
conducting  themselves  as  accepted  lovers 
would  properly  con^pct  themselves,  is,  in 
itself,  evidence  that  they  have  indulged  in 
illicit  intercourse.  This,  of  course,  would 
not  be  correct,  and  no  such  inference  can  be 
drawn  from  such  conduct,  and  no  court 
would  intentionally  lay  down  any  such  rule. 
Such  conduct,  however,  would  corroborate 
the  prosecutrix  in  her  testimony  that  a  prom- 
ise of  marriage  existed  between  herself  and 
the  defendant;  and,  this  fact  and  the  illicit 
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intercourse  being  conceded,  it  might  be 
reasoned  that  the  prosecutrix  would  be 
more  likely  to  have  indulged  in  sexual  in- 
tercourse with  the  man  she  was  expecting  to 
marry  than  with  anyone  else.  To  this  ex- 
tent and  in  this  indirect  manner,  the  con- 
duct of  accepted  lovers  might  tend  to  con- 
nect the  defendant  with  the  commission  of 
the  offense;  but  the  relationship  shown  be- 
tween them  would  have  to  be  something 
more  than  that  of  mere  friendship,  and  the 
evidence  would  have  to  show  that  the  con- 
duct of  each  toward  the  other  was  different 
from  the  conduct  of  either  toward  any  other 
party.  This,  of  course,  would  require  the 
court  to  adi&it  evidence  showing  the  rela- 
tionship existing  between  both  the  prose- 
cutrix and  defendant  with  other  persons 
during  the  time  the  marriage  engagement  is 
claimed  to  have  been  in  existence;  and  this, 
as  we  have  already  seen,  is  the  proper  rule 
to  be  followed.  These  are  all  facts  and  cir- 
cumstances that  should  be  taken  into  con- 
sideration by  the  jury  in  considering  the 
probative  force  of  the  corroborating  evi- 
dence. The  instruction  complained  of,  while 
it  correctly  stated  the  law,  so  far  as  it 
went,  should  have  proceeded  and  explained 
to  the  jury  the  particular  elements  of  the 
offense  in  regard  to  which  the  testimony 
of  the  prosecutrix  must  be  corroborated, 
and  should  have  explained  to  the  jury  what 
facts  and  circumstances  were  to  be  consid- 
ered as  corroborative;  and,  for  its  failure 
to  do  this,  prejudicial  error  was  commit- 
ted. 

The  only  other  assignment  that  will  be 
considered  relates  to  that  portion  of  the  in- 
struction last  above  quoted,  wherein  the 
court  told  the  jury  'that  if  the  defendant 
and  the  prosecutrix  had  "acted  as  lovers 
usually  do,  and  other  like  circumstances, 
if  you  find  any  disclosed  by  the  evidence, 
are  sufficient  to  constitute  corroborating 
evidence  to  connect  the  defendant  with  the 
offense  within  the  ^meaning  of  this  law." 
The  appellant  contends  that  the  meaning 
conveyed  to  the  jury  by  this  instruc- 
tion was  that  there  had  been  sufficient 
facts,  and  circumstances  shown  to  connect 
the  defendant  with  the  commission  of  the 
offense.  While  we  believe  the  court  had 
reference  to  the  character,  rather  than  to 
the  quantity  or  extent,  of  the  corroborating 
evidence,  we  believe  tl\^t,  by  the  use  of  the 
word  "sufficient,"  the  jury  might  have  been, 
and  in  view  of  the  very  meager  corrobora- 
tion that  was  shown  probably  were,  misled. 
If  the  court  had  used  the  word  "competent" 
in  the  place  of  "sufficient,"  then  the  suffi- 
ciency of  the  corroboration  would  have 
been  properly  left  to  the  jury.  Webster's 
New  International  Dictionary  defines  "suf- 
ficient"  as  "equal  to  the  end  proposed;  ad- 
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equate  to  wants;  enough."  It  relates  to 
quantity  rather  than  quality,  and,  as  this 
is  the  general  understanding  of  the  word, 
it  is  probable  that  the  juiy  understood  the 
court  to  say  that  the  corroborating  evidence 
was  sufficient  in  quantity  to  corroborate  the 
testimony  of  the  prosecutrix  in  connecting 
the  defendant  with  the  commission  of  the  of' 
fense. 

For  the  reasons  above  stated^  the  judg- 
ment of  the  trial  court  is  reversed^  and  ft 
new  trial  ordered. 

Smitb,  J.,  dissenting: 

I  do  not  concur  in  the  rule  of  law  an- 
nounced in  this  case.     In  State  y.  King, 
9  S.  D.  628,  70  N.  W.  1046,  thU  court,  I 
think,   correctly  stated  the   law,   when   it 
said :     "That"  she  "was  .an  unmarried  fe- 
male of  previous  chastity,  and  that  there 
was  an  act  of  sexual  intercourse  under  a 
promise  of  marriage,  are  facts  which  may 
be  found  from  her  evidence  alone;"  if  you 
believe  beyond  a  reasonable  doubt  that  to 
which  she  has  testified  on  this  subject.    But 
you  cannot  find  that  he  "is  the  guilty  per- 
son, unless,"  as  stated,  "there  is  evidence 
other  than  that  of  the  prosecutrix  tending 
to  prove  that  fact."    This  instruction  given 
in  the  King  Case,  and  adopted  by  the  trial 
court  in  this  case,  places  the  finding  of  the 
jury,  as  to  the  two  facts  specified  in  the 
instruction,  squarely  and  wholly  upon  the 
truthfulness  of  the  testimony  of  the  prose- 
cutrix herself.    For  this  reason  I  do  not  be- 
lieve that  the  statement  in  the  opinion  that 
the  charge  of  the  court  dispenses  with  proof 
on  the  part  of  the  prosecution  can  be  main- 
tained.   Nor  do  I  believe  that  the  jury  could 
have   been   misled   when   the   court   in    its 
charge  also  said:      "The   law   presumes   a 
woman  to  be  of  chaste  character  unless  the 
contrary  is  shown,"  when  taken  in  connec- 
tion with  the  further  charge  given  by  the 
trial  court,  which  said:     "But  if  there  is  a 
reasonable  doubt,  as  I  shall  hereafter  define 
it,  of  her  chastity,  under  all  of  the  evidence, 
he  will  be  entitled  to  the  benefit  of  that 
doubt."     This  language  of  the  court  again 
requires   the   question    of   chastity   of   the 
prosecutrix  to  be  determined  "under  all  of 
the  evidence"  beyond  a  reasonable  doubt, 
and  in  effect  instructs  the"  jury  that  the 
guilt   or   innocence  of  the  accused   cannot 
rest  upon  any  presumption  of  chastity,  but 
that  chastity  must  be  shown  by  the  eyi- 
dence.    The  prosecutrix  testified  to  her  own 
previous  chastity,  and  to  a  first  act  of  in- 
tercourse under  promise  of  marriage,  which 
she  alleged  occurred  on  the  18th  day    of 
June.    Either  she  was  seduced  on  that  day, 
or  was  not  seduced  at  all.     Undei^  the  law, 
no    subsequent    act    of    intercourse    could 
amount    to    seduction.       It    is    true    that 
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the  pregnancy  9hown  at  the  trial  could 
have  resulted  from  any  of  the  variouB 
acts  of  intercourse  at  later  dates,  testi- 
fied to  by  her,  but  seduction  could 
occur  bat  <mce,  and  that  must  have 
been  at  the  time  of  the  first  act  of 
intercourse.  Hence  the  statement  in  the 
opinion  that  the  seduction  could  have  oc- 
curred on  July  29th,  August  12th,  or  Aug- 
ust 23d  cannot  be  correct.  Because  of  this 
obvious  distinction,  much  of  the  reasoning 
of  the  opinion  as  to  the  improper  exclusion 
of  evidence  has  no  application  in  the  case. 
I  am  inclined  to  the  view  that  the  extreme 
refinement  of  logic  and  reasoning  found  in 
the  opinion  furnishes  convenient  avenue  of 
escape  through  one  or  the  other  of  the  doors 
designated  as  "elements  of  the  offense,"  and 
practically  wipes  the  crime  of  seduction  un- 
der promise  of  marriage  from  the  statute 
book.  The  opinion  seeks  to  distinguish 
this  case  from  State  v.  King,  supra,  by 
suggesting  that  there  are  "explanations  and 
qualifications"  which  should  have  been  give- 
en  by  the  court  to  the  jury  in  this  case, 
not  necessary  in  the  King  Case.  This  sug- 
gestion, it  must  be  remembered,  applies 
only  to  that  part  of  the  court's  instructions 
which  relate  to  the  "presumption  of  chas- 
ity."  The  only  "qualifications  or  explana- 
tions" which  could  have  been  made  by  the 
trial  court  on  that  subject  in  this  case  are 
those  to  which  I  have  referred  above,  and 
in  what  manner  appellant  could  have  been 
prejudiced  is  not  apparent.  The  whole  in- 
structions in  this  case  were  framed  square- 
ly upon  the  law  as  stated  in  the  King  Case, 
and,  in  my  judgment,  the  rule  there  an- 
nounced should  be  adhered  to. 
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OMAHA   &   COUNCIL   BLUFFS   STREET 
RAILWAY  COMPANY  et  al.,  AppU., 

V. 

INTERSTATE  COMMERCE  COMMISSION 

et  al. 

(230  U.  S.  324,  57  L.  ed.  1501,  33  Sup.  Ct. 

Rep.  890.) 

Statutes  —  construction  —   legtslatlve 
detiates. 

1.  The  meaning  of  the   interstate   com- 
merce act  of  February  4,  1887  (24  Stat,  at 


L.  379,  chap.  104),  cannot  be  determined 
from  statements  used  in  the  debates  in  Con- 
gress, but  must  be  interpreted  by  its  own 
terms. 

Carriers  —  Federal  regulation  —  street 
railroads. 

2.  Street  railroads  carrying  passengers 
across  a  state  line  are  not  governed  by  the 
provisions  of  the  interstate  commerce  act 
of  February  4,  1887,  which  in  terms  applies 
to  carriers  engaged  in  the  transportation 
of  passengers  or  property  by  "railroad." 

Interstate  Commerce  Commission  —  re- 
yiew  of  order  —  effect  of  subsequent 
legislation. 

3.  An  order  of  the  Interstate  Commerce 
Commission  relating  to  street  railways, 
made  prior  to  the  act  of  June  18,  1910  (36 
Stat,  at  L.  552,  chap.  309),  amendatory  of 
the  act  of  February  4,  1887,  and  therefore 
without  lawful  authority,  cannot  be  made 
effective  by  the  courts  as  of  the  date  of  the 
amendatory  act,  where  there  is  nothing  to 
show  that  Congress  thereby  attempted  an 
express  ratification  of  the  Commission's 
action  with  respect  to  street  railways,  and 
it  is  doubtful  whether  the  amendment  was 
intended  to  confer  a  jurisdiction  not  pre- 
viously given. 

(June  9,  1913.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  United  States  Commerce  Court, 
which,  reversing  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Nebraska,  dismissed  a  bill  filed  to  en- 
join the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission  reducing 
street  railway  rates.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Lee  Webster  and  Frede- 
ric D.  McKenney,  for  appellants: 

The  word  "railroad,"  as  used  in  the  Con- 
stitutions and  statutes  of  the  various  states, 
does  not  include  street  railway  companies, 
and  street  railway  corporations  are  not  gov- 
erned by  laws  relating  to  railroads.  This 
distinction  between  the  two  kinds  of  rail- 
roads was  well  known  at  the  time  of  the 
passage  of  the  act  to  regulate  commerce. 

Cedar  Rapids  &  M.  City  R.  Co.  v.  Cedar 
Rapids,  106  Iowa,  478,  76  N.  W.  728;  Funk 
V.  St.  Paul  City  R.  Co.  61  Minn.  435,  29 
L.R.A.  208,  52  Am.  St.  Rep.  608,  63  N.  W. 
1099,  16  Am.  Neg.  Cas.  326;  Lincoln  Trac- 
tion Co.  V.  Webb,  73  Neb.  136,  119  Am.  St. 
Rep.  879,  102  N.  W.  258,  17  Am.  Neg.  Rep. 
617;  Daly  v.  Milwaukee  Electric  R.  &  Light 


lfote,^^ApplicaMUtiy  of  commerce  clause 
or  sUUutes  thereunder  to  street  raiU 
ways  or  to  interurhan  roads. 

That  the  transportation  of  passengers  or 
freight  across  a  state  line  is  interstate  com- 
merce within  the  meaning  of  the  commerce 
clause,  although  such  traffic  is  of  a  local 
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character,  is  not  open  to  doubt;  and,  fur- 
thermore, is  exemplified  by  such  decisions 
as  State  ex  rel.  Bump  v.  Omaha  &  C.  B.  R. 
&  Bridge  Co.  113  Iowa,  30,  52  L.R.A.  315, 
86  Am.  St.  Rep.  367,  84  N.  W.  983,  which 
holds  that  a  discrimination  in  rates  in  favor 
of  the  residents  of  the  city,  made  by  an 
ordinance  as  one  of  the  considerations  for 
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Massachusetts  (Liverpool  &  L.  L.  &  F.  Ins. 
Co.  V.  Oliver)  10  Wall.  566,  19  L.  ed.  1029. 

Of  course,  the  mere  use  of  electric  power, 
rather  than  steam,  does  not  by  itself  deter- 
mfine  the  question  whether  a  carrier  is  a 
"railroad." 

Malott  V.  Collinsville,  C.  &  E.  St.  L.  Elec- 
tric R.  Co.  47  C.  C.  A.  346,  108  Fed.  313; 
Diebold  v.  Kentucky  Traction  Co.  117  Ky. 
146,  63  L.R.A.  637,  111  Am.  St.  Rep.  230,  77 
8.  W.  674,  4  Ann.  Cas.  445;  Riggs  v.  St. 
Francois  County  R.  Co.  120  Mo.  App.  335, 
96  S.  W.  707;  Stillwater  A  M.  Street  R.  Co. 
V.  Boston  &  M.  R.  Co.  171  N.  Y.  589,  69 
L.R.A.  489,  64  N.  E.  611;  McDonald  v. 
Union  Freight  R.  Co.  190  Mass.  123,  76  N. 
E.  666. 

The  administrative  construction  by  the 
Commission  has  been  long  acquiesced  in  and 
finally  ratified  by  Congress. 

Willson  V.  Rock  Creek  R.  Co.  7  Inters. 
Com.  Rep.  83;  Chicago  &  M.  Electric  R.  Co. 
V.  Illinois  C.  R.  Co.  13  Inters.  Com.  Rep. 
20;  Beall  v.  Washington,  A.  &  Mt.  V.  R. 
Co.  20  Inters.  Com.  Rep.  406;  Cincinnati 
&  C.  Traction  Co.  v.  Baltimore  &  0.  S.  W. 
R.  Co.  20  Inters.  Com.  Rep.  486. 

Even  if  the  Commission's  order  was  with- 
out lawful  authority  at  the  time  it  was 
made,  the  amendment  of  1910  either  ratified 
it  altogether,  or  at  least  validated  it  for  the 
future. 

Hamilton  v.  Dillin,  21  Wall.  73,  88,  96, 
22  L.  ed.  628,  531,  533;  Mattingly  v.  Dis- 
trict of  Columbia,  97  U.  S.  687,  690,  24  L. 
ed.  1098,  1099;  First  Nat  Bank  v.  Shoe- 
maker, 97  U.  S.  692,  note,  24  L.  ed.  1100; 
United  States  v.  Heinszen,  206  U.  S.  370,  51 
L.  ed.  1098,  27  Sup.  Ct.  Rep.  742,  11  Ann. 
Cas.  688;  Baltimore  &  0.  R.  Co.  v.  Inter- 
state Commerce  Commission,  221  U.  S.  612, 
66  L.  ed.  878,  31  Sup.  Ct.  Rep.  621. 

Mr.  Charles  W.  Xeedham,  also  for  ap- 
pellees : 

The  power  of  Congress  to  regulate  com- 
merce is  not  confined  to  any  particular 
agency  or  instrumentality. 

Gibbons  v.  Ogden,  9  Wheat.  1,  196,  6  L. 
ed.  23,  70;  M'CuUoch  v.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579;  Employers'  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  493,  52  L.  ed.  307,  28  Sup.^  Ct.  Rep. 
141;  Hopkins  v.  United  States,  171  U.  S. 
597,  43  L.  ed.  297,  19  Sup.  Ct.  Rep.  40. 

Congress  exercises  its  regulating  power 
by  direct  legislation  and  through  the  Inter- 
state Commerce  Commission  acting  under 
the  powers  granted  by  the  act  to  regulate 
commerce, 

Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  40  L.  ed.  940, 
6  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
666;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  Sr  184, 
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40  L.  ed.  935,  5  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  700;  Baltimore  &  O.  R.  Co. 
V.  United  States,  216  U.  S.  481,  64  L.  ed. 
292,*  30  Sup.  Ct.  Rep.  164;  Interstate  Com- 
merce Commission  v.  Chicago,  R.  I.  &  P. 
R.  Co.  218  U.  S.  88,  54  L.  ed.  946,  30  Sup. 
Ct.  Rep.  651;  Southern  P.  Terminal  Co.  v. 
Interstate  Commerce  Commission,  219  U. 
S.  498,  66  L.  ed.  310,  31  Sup.  Ct.  Rep.  279; 
Interstate  Conoimerce  Commission  v.  Dela- 
ware, L.  &  W.  R.  Co.  220  U.  S.  235,  65  L. 
ed.  448,  31  Sup.  Ct.  Rep.  392;  Southern  P. 
Co.  V.  Interstate  Commerce  Commission,  219 
U.  S.  433,  56  L.  ed.  283,  31  Sup.  Ct.  Rep. 
288. 

Congress  and  the  Interstate  Commerce 
Commission  have  jurisdiction  over  a  com- 
mon carrier  operating  cars  by  electricity, 
and  the  fact  that  it  is  an  electric  street 
railway  does  not  exempt  it  from  such  regu- 
lating power. 

Willson  V.  Rock  Creek  R.  Co.  7  Inters. 
Com.  Rep.  83;  Chicago  &  M.  Electric  R. 
Co.  V.  Illinois  C.  R.  Co,  13  Inters.  Com. 
Rep.  20;  Beall  v.  Washington,  A.  &  Mt. 
V.  R.  Co.  20  Inters.  Com.  Rep.  406;  Cin- 
cinnati &  C.  Traction  Co.  v.  Baltimore  &  O. 
S.  W.  R.  Co.  20  Inters.  Com.  Rep.  486; 
State  ex  rel.  Grinsfelder  v.  Spokane  Street 
R.  Co.  19  Wash.  518,  41  L.R.A.  516,  67  Am. 
St.  Rep.  739,  53  Pac.  719 ;  Dinsmore  v.  Racine 
&  M.  R.  Co.  12  Wis.  650;  McCleary  v.  bab- 
cock,  169  Ind.  228,  82  N.  E.  456;  Riggs  v.  San 
Francois  County  R.  Co.  120  Mo.  App.  335, 
96  S.  W.  707 ;  Hestonville,  M.  &  F.  Pass.  R. 
Co.  V.  Philadelphia,  89  Pa.  210;  Gyger  v. 
Philadelphia  City  Pass.  R.  Co.  (Montgomery 
V.  Philadelphia  City  Pass.  R.  Co.)  136  Pa, 
96,  0  L.R.A,  369,  20  Atl.  399;  Cheetham 
V.  McCormick,  178  Pa,  186,  35  Atl.  631; 
Old  Colony  Trust  Co.  v.  AUentown  &  B. 
Rapid  Transit  Co.  192  Pa.  596,  44  Atl. 
319;  Pennsylvania  R.  Co.  v,  Pittsburgh,  104 
Pa.  652;  Rafferty  v.  Central  Traction  Co. 
147  Pa.  679,  30  Am.  St.  Rep.  763,  23  Atl. 
884;  Reeves  y.  Philadelphia  Traction  Co. 
152  Pa.  153,  25  Atl.  516;  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.) 
207  U.  S.  463,  497,  62  L.  ed.  297,  308,  28 
Sup.  Ct.  Rep.  141. 

The  railroad  is  an  interurban  road  con- 
necting two  cities  located  respectively  in 
two  states,  and  such  transportation  and 
facilities  constitute  interstate  commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23 ; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S,  196,  29  L.  ed,  168,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Iowa  (Chicago, 
B.  &  Q.  R.  Co.  V.  Cutts)  94  U.  S.  155,  24 
L.  ed.  94;  Wabash,  St.  L.  &  P.  R.  Co,  v. 
Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct  Rep,  4, 
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The  only  power  that  can  regulate  the  in- 
terstate commerce  over  these  lines  is  the 
Federal  government,  acting  through  its  Com- 
mission. If  this  control  is  not  recognized 
and  maintained  hy  the  courts,  this  inter- 
state rail  traffic  is  entirely  outside  of  any 
goyemmental  regulating  power. 

Covington  A  C.  Bridge  Co.  v.  Kentucky, 
164  U.  8.  204,  38  L.  ed.  962,  4  Inters.  Com. 
Bep.  649,  14  Sup.  Ct.  Rep.  1087. 

Mr.  Justice  liamar  delivered  the  opinion 
of  the  court: 

The  Omaha  &  Council  Bluffs  Railway  & 
Bridge  Company  was  chartered  as  a  street 
railroad  company  under  the  laws  of  Iowa. 
It  owned  street  car  lines  in  Council  Bluffs, 
and,  in  1887,  was  authorized  by  Congress  to 
construct  a  bridge  across  the  Missouri  river, 
and  to  operate  thereon  "steam,  cable,  and 
street  cars."  24  Stat,  at  L.  501,  chap.  356. 
The  Omaha  &  Council  Bluffs  Railway,  char- 
tered as  a  street  railroad  under  the  laws  of 
Nebraska,  owned  the  street  car  lines  in 
Omaha  and  its  suburbs.  South  Omaha, 
Benson,  Dundee,  and  Florence.  This  street 
railroad  had  no  right  of  eminent  domain, 
and  was  not  authorized  to  haul  freight, 
being  limited  by  its  charter  to  carrying 
passengers  only.  By  lease  it  acquired  the 
bridge  and  car  lines  in  Council  Bluffs, 
which  thereafter  it  operated  as  part  of  its 
system.  Complaint  having  been  made  that 
certain  interstate  fares  were  unreasonable, 
a  hearing  was  had  before  the  Commerce 
Commission,  which,  on  November  27,  1909 
(17  Inters.  Com.  Rep.  239),  order-ed  a  re- 
duction in  the  rate  between  Council  Bluffs, 
Iowa,  and  points  beyond  the  Loop,  in 
Omaha,  Nebraska.  The  two  companies  les- 
sor and  lessee,  thereupon  filed  a  bill  in  the 
United  States  circuit  court  for  the  district 
of  Nd>raska  to  enjoin  the  order.  The  case 
was  heard  before  three  circuit  judges,  who 
(179  Fed.  243)  granted  a  temporary  in- 
junction. 

The  case  was  transferred  to  the  com- 
merce court,  which,  on  October  6,  1911  (191 
Fed.  40),  dismissed  the  bill. 

On  the  argument  of  the  appeal  in  this 
court,  the  sole  question  discussed  was 
whether  the  provisions  of  the  commerce  act 
as  to  the  railroads  applied  to  street  rail- 
roads, the  appellant .  relying,  among  other 
things,  on  the  fact  that  during  the  discus- 
sion in  the  senate,  the  author  of  the  bill 
and  chairman  of  the  senate  committee  to 
which  it  had  been  referred,  said  (17  Cong. 
Rec  pt.  rV.,  p.  3472)  that  "the  bill  is  not 
intended  to  affect  the  stage  coach,  the  street 
roiiway,  the  telegraph  lines,  the  canal  boat, 
or  the  vessel  employed  in  the  inland  or  coast- 
ing trade,  even  though  they  may  be  en-  j 
gaged  in  interstate  commerce,  because  it 
46  L.R.A.(N.S.) 


is  not  deemed  necessary  or  practicable  to 
cover  such  a  multitude  of  subjects."  After 
quoting  §  If  and  this  statement,  and  con- 
struing it  in  the  light  of  the  broad  scope  of 
the  act,  the  commerce  court  held  that  the 
meaning  of  the  statute  could  not  be  deter- 
mined from  statements  used  in  debate.  We 
concur  in  that  view.  The  act  must  be  in- 
terpreted by  its  own  terms,  and  we  must 
look  to  it  as  a  whole,  in  order  to  determine 

fSec.  1.  That  the  provisions  of  this  act 
shall  apply  to  any  corporation  or  any  per- 
son or  persons  engaged  in  the  transporta- 
tion of  oil  or  other  commodity  except  water, 
and  except  natural  or  artificial  gas,  by 
means  of  pipe  lines,  or  partly  by  pipe  lines 
and  partly  by  railroad,  or  partly  by  pipe 
lines  and  partly  by  water,  who  shall  be 
considered  and  held  to  be  common  carriers 
within  the  meaning  and  purpose  of  this  act, 
and  to  any  common  carrier  or  carriers  en- 
gaged in  the  transportation  of  passengers 
or  property  wholly  by  railroad  (or  partly 
by  railroad  and  partly  by  water  when  both 
are  used  under  a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  car- 
page  or  shipment)  from  one  state  or  ter- 
ritory of  the  United  States  or  the  District 
of  Columbia  to  any  other  state  or  territory 
.  .  .  or  from  one  place  in  a  territory 
to  another  place  in  the  same  territory,  or 
from  any  place  in  the  United  States  to  an 
adjacent  foreign  country,  or  from  any  place 
in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United 
States,  and  also  to  the  transportation  in 
like  manner  of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign 
country,  and  carried  from  such  place  to  a 
port  of  transshipment,  or  shipped  from  a 
foreign  country  to  any  place  in  the  United 
States,  and  carried  to  such  place  from  a 
port  of  entry  either  in  the  United  States 
or  an  adjacent  foreign  country:  Provided, 
however,  that  the  provisions  of  this  act 
shall  not  apply  to  the  transportation  of 
passengers  or  property,  or  to  tne  receiving, 
delivering,  storage,  or  handling  of  the  prop- 
etry  wholly  within  one  state,  and  not 
shipped  to  or  from  a  foreign  country  from 
or  to  any  state  or  territory  as  aforesaid. 

The  term  "common  carrier,"  as  used  in 
this  act,  shall  include  express  companies 
and  sleeping  car  companies.  The  term  "rail- 
road," as  used  in  this  act  shall  include  all 
bridges  and  ferries  used  or  operated  in 
connection  with  any  railroad,  and  also  all 
the  road  in  use  by  any  corporation  operat- 
ing a  railroad,  whether  owned  or  operated 
under  a  contract,  agreement,  or  lease,  and 
shall  also  include  all  switches,  spurs,  tracks, 
and  terminal  facilities  of  every  kind  used 
or  necessary  in  the  transportation  of  the 
persons  or  property  designated  herein,  and 
also  all  freight  depots,  yards,  and  grounds 
used  or  necessary  in  the  transportation  or 
delivery  of  any  of  said  property.  24  Stat, 
at  L.  379,  chap.  104,  [as  amended,  34  Stat, 
at  L.  584,  chap.  3i591],  U.  S.  Comp.  Stat. 
Supp.   1911,  p.  1284. 
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whether  it  applies  to  street  railroads,  carry- 
ing passengers  between  cities  divided  by  a 
state  line. 

The  statute  in  terms  applies  to  carriers 
engaged  in  the  transportation  of  passengers 
of  property  by  railroad. 

But,  in  1887,  that  word  had  no  fixed  and 
accurate  meaning,  for  there  was  then,  as 
now,  a  conflict  in  the  decisions  of  the  state 
courts  as  to  whether  street  railroads  were 
embraced  within  the  provisions  of  a  statute 
giving  rights  or  imposing  burdens  on  rail- 
roads. The  appellants  cite  decisions  from 
twelve  states  holding  that  in  a  statute  the 
word  "railroad"  does  not  mean  ''street  rail- 
road." The  defense  cite  decisions  to  the 
contrary  from  an  equal  number  of  states. 
The  present  record  discloses  a  similar  dis- 
agreement in  Federal  tribunals.  For  not 
only  did  the  commerce  court  and  the  circuit 
court  differ,  but  it  appears  that  the  mem- 
bers of  the  Commission  were  divided  on  the 
subject  when  this  case  was  decided  and  also 
when  the  question  was  first  raised  in  Will- 
son  V.  Rock  Creek  R.  Co.  7  Inters.  Com. 
Rep.  83. 

This  conflict  is  not  so  great  as  at  first 
blush  would  appear.  For  all  recognize  that 
while  there  is  similarity  between  railroads 
and  street  railroads,  there  is  also  a  differ- 
ence. Some  courts,  emphasizing  the  similar- 
ity, hold  that  in  statutes  the  word  rail- 
road includes  street  railroad,  unless  the 
contrary  is  required  by  the  context.  Others, 
emphasizing  the  dissimiliarity,  hold  that 
railroad  does  not  include  street  railroad  un- 
less required  by  the  context,  since,  as  terse- 
ly put  by  the  court  of  appeals  of  Ken- 
tucky, ''a  street  railroad,  in  a  technical 
and  popular  sense,  is  as  difl'erent  from  an 
ordinary  railroad  as  a  street  is  from  a 
road."  Louisville  &  P.  R.  Co.  v.  Louisville 
City  R.  Co.  2  Duv.  175. 

But  all  the  decisions  hold  that  the  mean- 
ing of  the  word  is  to  be  determined  by 
construing  the  statute  as  a  whole.  If  the 
scope  of  the  act  is  such  as  to  show  that 
both  classes  of  companies  were  within  the 
legislative  contemplation,  then  the  word 
"railroad"  will  include  street  railroad.  On 
the  other  hand,  if  the  act  was  aimed  at 
railroads  proper,  then  street  railroads  are 
excluded  from  the  provisions  of  the  statute. 
Applying  this  universally  accepted  rule  of 
construing  this  word,  it  is  to  be  noted  that 
ordinary  railroads  are  constructed  on  the 
companies'  own  property.  The  tracks  ex- 
tend from  town  to  town,  and  are  usually 
connected  with  other  railroads,  which  them- 
selves are  further  connected  with  others,  so 
that  freight  may  be  shipped,  without  break- 
ing bulk,  across  the  continent.  Such  rail- 
roads are  channels  of  interstate  commerce. 
Street  railroads,  on  the  other  hand,  are 
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local,  are  laid  in  streets  as  aids  to  street 
trafiSc,  and  for  the  use  of  a  single  com- 
munity, even  though  that  community  be  di- 
vided by  state  lines,  or  under  different  mu- 
nicipal control.  When  these  street  railroads 
carry  passengers  across  a  state  line  th^ 
are,  of  course,  engaged  in  interstate  com- 
merce, but  not  the  commerce  which  Con- 
gress had  in  mind  when  legislating  in  1887. 
Street  railroads  transport  passengers  from 
street  to  street,  from  ward  to  ward,  from 
city  to  suburbs,  but  the  commerce  to  which 
Oongress  referred  was  that  carried  on  by 
railroads  engaged  in  hauling  passengers  or 
freight  "between  states,"  "between  states 
and  territories,"  "between  the  United 
States  and  foreign  countries."  The  act  re- 
ferred to  railroads  which  were  required  to 
post  their  schedules — ^not  at  street  corners 
where  passengers  board  street  cars,  but  in 
"every  depot,  station,  or  office  where  pas- 
sengers or  freight  are  received  for  trans- 
portation.'* The  railroads  referred  to  in  the 
act  were  not  those  having  separate,  distinct, 
and  local  street  lines,  but  those  of  whom  it 
was  required  that  they  should  make  joint 
rates  and  reasonable  facilities  for  inter- 
change of  traffic  with  connecting  lines,  so 
that  freight  might  be  easily  and  expedi- 
tiously moved  in  interstate  commerce. 

Every  provision  of  the  statute  is  ap- 
plicable to  railroads.  Only  a  few  of  its 
requirements  are  applicable  to  sti*eet  rail- 
roads, which  did  not  do  the  business  Con- 
gress had  in  contemplation,  and  had  not 
engaged  in  the  pooling,  rebating,  and  dis- 
crimination which  the  statute  was  intend- 
ed to  prohibit.  This  was  recognized  in  Will- 
son  V.  Rock  Creek  R.  Co.  7  Inters.  Com. 
Rep.  83,  where,  although  it  was  held  that 
the  statute  applied  to  a  street  railroad  be- 
tween Washington,  District  of  Columbia, 
and  a  point  in  Maryland,  the  Commission 
nevertheless  said  (7  Inters.  Com.  Rep.  83) : 
"It  may  be  conceded  that  this  class  of  rail- 
roads was  not  specifically  within  the  con- 
templation of  the  framers  of  that  law,  for 
the  evils  which  it  was  intended  to  remedy- 
would,  in  the  nature  of  the  case,  but  rarely 
arise  in  the  management  of  such  roads  and 
their  dealings  with  the  public." 

Street  railroads  not  being  guilty  of  the 
mischief  sought  to  be  corrected,  the  reme- 
dial provisions  of  the  statute  not  being  ap- 
plicable to  them,  commands  upon  every  rail- 
road "subject  to  the  act"  being  such  t;hat 
they  could  not  be  obeyed  by  street  rail- 
roads because  of  the  nature  of  their  busi- 
ness and  character  and  location  of  their 
tracks,  it  is  evident  that  the  case  is  within 
that  large  line  of  authorities  which  hold 
that  under  such  a  statute  the  word  "rail- 
road" cannot  be  construed  to  include  street 
railroad. 
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But  it  is  said  that  since  1887,  when  the 
act  was  passed,  a  new  type  of  interurban 
railroad  has  been  developed  which,  with 
electricity  as  a  motive  power,  uses  larger 
cars,  and  runs  through  the  country  from 
town  to  town,  enabling  the  carrier  to  haul 
passengers,  freight,  express,  and  the  mail 
for  long  distances  at  high  speed.  We  are 
not  dealing  with  such  a  case,  but  with  a 
company  chartered  as  a  street  railroad, 
doing  a  street  railroad  business  and  haul- 
ing no  freight.  The  case  was  heard  on  de- 
murrer, with  the  opinion  of  the  Commis- 
sion treated  as  a  part  of  the  record.  It  in- 
dicates that  at  some  points  the  line  is  on 
private  property,  but  where  this  is  and  to 
how  great  an  extent  does  not  appear.  In- 
deed, the  record  does  not  show  that  elec- 
tricity was  used  as  a  motive  power,  though, 
in  the  light  of  modem  methods,  that  may 
possibly  be  assumed.  But  it  affirmatively 
appears  that  the  company  was  chartered  as 
a  street  railroad,  and  hauls  no  freight,  and 
is  doing  only  a  business  -  appropriate  to  a 
street  railroad.  So  that  whatever  the  mo- 
tive power,  or  the  size  or  speed  of  the  cars, 
is  immaterial.  In  any  event,  there  were 
"street  cars"  referred  to  in  the  act  of  Con- 
gress authorizing  the  construction  of  the 
bridge  from  Council  Bluffs  to  Omaha 
(24  Stat  at  L.  501,  chap.  356).  The  com- 
pany used  such  cars  and  did  a  street  pas- 
senger business  only.  It  laid  its  tracks  in 
crowded  thoroughfares  of  those  cities  and 
their  suburbs,  and  it  is  manifest  that  Con- 
gress did  not  intend  that  these  tracks 
should  be  connected  with  railroads  for  haul- 
ing freight  cars  and  long  trains  through 
and  along  the  streets  of  Omaha  and  Coun- 
cil Bluffs. 

It  is  contended,  however,  that  the  amend- 
ment of  June  18,  1910  (36  Stat,  at  L.  552, 
chap.  309),  shows  that  Congress  considered 
that  street  railroads  were  under  the  juris- 
diction of  the  Commission,  inasmuch  as  it 
then  provided  that  "the  Commission  shall 
not,  however,  establish  any  through  route, 
dassification,  or  rate  between  street  elec; 
trie  passenger  railways  not  engaged  in 
.  .  .  transporting  freight  .  .  .  and 
railroads  of  a  different  character."  It  is 
contended,  on  the  other  hand,  that  in  that 
statute  Congress  distinctly  recognized  that 
a  street  electric  road  was  "a  different  char- 
acter of  railroad,"  and  apprehending  that 
the  broad  language  of  the  amendment  of 
1910  might  be  construed  to  take  in  street 
railroads,  this  provision  was  inserted  out  of 
abundant  caution  to  prevent  that  result,  as 
in  the  case  of  establishing  routes  wholly 
by  water,  which  certainly  were  not  within 
the  terms  of  the  original  act. 

This  section  of  the  act  of  1910,  however, 
having  been  passed  after  the  order  was 
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made  by  the  Commission,  November  27, 
1909,  is  not.  before  us  for  construction,  and, 
manifestly,  cannot  be  given  a  retrospective 
operation,  though  the  government  insists 
that  it  should  be  given  a  prospective  opera- 
tion, and  in  its  brief  contends  that  "even  if 
the  Commission's  order  was  without  lawful 
authority  at  the  time  it  was  made  (Novem- 
ber 27,  1909),  the  amendment  of  1910  either 
ratified  it  altogether,  or,  at  least,  validated 
it  for  the  future,"  and,  therefore,  it  was 
contended  "that  the  judgment  should  be 
affirmed;  or,  if  not  affirmed  as  rendered, 
should  be  modified  to  set  aside  the  order 
only  in  its  operation  prior  to  June  18, 
1910,"  on  which  day  the  amendment  as  to 
electric  street  passenger  cars  became  effect- 
ive. Mattingly  v.  District  of  Columbia,  97 
U.  S.  687,  24  L.  ed.  1098;  Lowrey  v.  Hawaii, 
206  U.  S.  206,  51  L.  ed.  1026,  27  Sup.  Ct. 
Rep.  622;  Baltimore  &  O.  R.  Co.  v.  Inter- 
state Commerce  (Commission,  221  U.  S.  612, 
55  L.  ed.  878,  31  Sup.  Ct.  Rep.  621,  are 
cited  to  show  that  Congress  might  ratify 
what  had  not  been  originally  commanded. 
The  first  two  decisions  relate  to  transac- 
tions of  a  nature  entirely  different  from 
that  here  involved;  and,  in  the  Baltimore 
Case,  which  was  more  like  this  on  its  facts, 
the  parties,  pending  the  suit,  stipulated  that 
the  order  should  apply  only  to  the  future; 
and  it  was  said  that  the  "question  of  the 
authority  of  the  Commission  at  the  time 
the  order  was  made  has  become  a  moot 
one"  (621).  There  was  no  such  stipulation 
here,  and  there  being  nothing  to  show  that 
Congress  attempted  an  express  ratification, 
and  it  being  open  whether  the  amendment 
was  intended  to  confer  a  jurisdiction  not 
previously  given,  the  motion  of  the  govern- 
ment to  make  the  order  of  November  27, 
1909,  effective  from  June  18,  1910,  cannot 
prevail. 

The  decree  of  the  Commerce  Court  is  re- 
versed, and  that  of  the  three  Circuit  Judges 
made  permanent. 

Mr.  Justice  Pitney  did  not  hear  the  argu- 
ment and  took  no  part  in  the  decision  of 
this  case. 


UNITED  STATES  SUPREKB  COURT. 

JAMES  P.  McGOVERN,  Plff.  in  Err., 

V. 

CITY  OF  NEW  YORK. 

(229  U.  S.  363,  57  L.  ed.  1228,  33  Sup.  Ct. 
:    Rep.  876.) 

Gonstltntlonal  law  —  dne  process  of 
law  — award  in  eminent  domain  pro- 
ceedings. 

An  award  to  the  owner  of  one  of  many 
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parcels  of  land  taken  hj  eminent  domain 
for  a  site  for  a  reservoir  for  a  municipal 
water  supply  cannot  be  said  to  deny  aue 
process  of  law,  where  made  without  preju- 
dice, in  due  form,  and  after  full  hearing, 
because  the  commissioners  and  courts  re- 
fuse to  take  into  consideration  the  value  of 
the  land  as  part  of  a  natural  reservoir  site. 

(Day,  J.,  dissents.) 
(June  9,  1913.) 

ERROR  to  the  Court  of  Appeals  of  New 
York  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Third  Depart- 
ment, which  in  turn  affirmed  a  final  order 
of  a  Special  Term  for  Ulster  County,  con- 1 


firming  a  report  of  commissioners  of  ap- 
praisal in  eminent  domain  proceedings. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £dward  A.  Alexander,  George 
Gordon  Battle,  J.  J.  Darlington,  and 
Jerome  H.  Buck,  for  plaintiff  in  error: 

The  commissioners  of  appraisal,  and  the 
courts  of  the  state  of  New  Yark,  confis- 
cated the  claimant's  property  in  entirely 
iezcluding  from  consideration,  as  an  ele- 
ment of  value,  its  adaptability  for  use  as 
part  of  a  reservoir  site. 

Mississippi  &  R.  River  Boom  Co.  v.  Pat> 
terson,  98  U.  S.  403,  25  L.  ed.  206;  6  Sedgw. 
Damages,  §  1076;  Louisville,  N.  O.  &  T.  R. 
Co.  V.  Ryan,  64  Miss.  399,  8  So.  173;  Seattle 
&  M.  R.  Co.  v.  Murphine,  4  Wash.  448,  30 


Note.  —  Special  value  of  property  for 
the  purpose  of  which  it  ie  taken,  aa 
an  element  of  compensation  in  ctm- 
dem,nation  proceedings. 

This  note  is  supplemental  to  a  note  in  11 
L.R.A.(N.S.)  996. 

As  pointed  out  in  the  note  referred  to,  by 
the  weight  of  authority,  the  value  of  prop- 
erty taken  by  eminent  domain  proceedings 
for  the  special  purpose  for  which  it  is  taken 
is  not  the  basis  on  which  the  owner  is  en- 
titled to  be  compensated.  Its  availability 
for  that  purpose,  however,  is  an  element  to 
be  considered  in  arriving  at  its  market 
value,  the  market  value  being  the  true 
measure  of  compensation. 

This  doctrine  is  sustained  by  the  ma- 
jority of  the  later  cases  on  the  question. 
Thus,  it  has  been  held  that  the  fact  that  a 
railroad  company  desires  property  for  a 
railroad  right  of  way  does  not  preclude  the 
owner's  recovery  of  compensation  measured 
by  its  adaptability  for  that  use,  if  such 
adaptability  added  to  its  market  value 
generally,  although  the  value  of  the  tract  to 
the  plaintiff  by  reason  of  its  location,  con- 
sidered with  reference  to  the  plaintiff's  con- 
necting tracks,  its  established  business,  and 
its  urgent  need,  should  not  be  considered  by 
the  jury,  nor  shown  by  the  evidence. 
Oregon  R.  Nav.  Co.  v.  Taffe,  —  Or.  — ,  134 
Pac.  1024,  citing  note  in  11  L.R.A.(N.S.) 
096. 

And  this  is  the  doctrine  of  the  Supreme 
Court  of  the  United  States.  See  United 
States  V.  Chandler-Dunbar  Water  Power 
Co.  229  U.  S.  63,  67  L.  ed.  1063,  33  Sup.  Ct. 
Rep.  667,  holding  that,  although  it  is  not 

ftroper  to  estimate  land  condemned  for  pub- 
ic purposes  by  the  public  necessities,  or  its 
worth  to  the  public  for  such  purpose,  it  is 
proper  to  consider  the  facrt  that  the  prop- 
erty is  so  situated  that  it  will  probably  be 
desirable  and  available  for  such  purpose. 
Thus,  in  condemning  land  for  a  canal  and 
lock,  its  value  for  this  purpose  generally  is 
properly  to  be  included  as  an  element  to 
establish  the  market  value  of  the  property. 
McGovERN  V.  New  York  does  not  estab- 
lish a  contrary  doctrine,  the  holding  merely 
46  L.R.A.(N.S.) 


being  that  the  refusal  of  the  state  court  to 
include  such  special  value  as  an  element  to 
establish  the  market  value  of  the  property 
did  not,  under  the  evidence  as  presented, 
constitute  taking  property  without  due 
process  of  law.  In  this  case  the  decision  of 
the  New  York  court,  that  the  measure  of 
compensation  is  the  fair  value  of  the  land 
taken,  not  its  value  to  the  owner  or  to  the 
person  or  corporation  seeking  to  acquire  it, 
but  the  market  value  of  the  property,  which 
means  the  fair  value  as  between  one  who 
wants  to  purchase  and  one  who  wants  to 
sell,  and  that  the  owner  is  not  entitled  to 
be  paid  more,  merely  because  the  land  is 
peculiarly  adapted  to  the  use  to  which  it  is 
intended  to  be  applied,  does  not  in  fact 
establish  a  measure  of  compensation  con- 
trary to  that  obtaining  in  a  majority  of  the 
states,  since  it  also  conceded  that  the  land- 
owner is  not  limited  in  compensation  to  the 
condition  which  the  property  is  in  at  the 
time,  or  to  the  use  which  he  makes  of  it, 
but  he  is  entitled  to  receive  its  market 
value  for  any  purpose  for  which  it  is  adapt- 
ed to  its  owner.  And  where  it  is  shown 
that  it  has  a  market  value  for  some  par- 
ticular use,  the  availability  and  adapt- 
ability of  the  property  to  that  use  can  be 
taken  into  account  in  determining  its  fair 
market  value.  Re  Simmons,  130  App.  Div. 
360,  114  N.  Y.  Supp.  671,  affirmed  in  195 
N.  Y.  673,  88  N.  E.  1132,  which  was  affirmed 
by  the  Supreme  Court  of  the  United  States 
in  McGovEBN  v.  New  Yobe. 

That  the  New  York  court  did  not  intend 
in  the  Simmons  Case  to  assert  a  general 
rule  of  compensation  so  narrow  as  not  to 
include,  as  an  element  establishing  the 
market  value  of  the  property  in  general,  its 
special  value  for  the  use  to  which  it  was  in- 
tended to  appropriate  it,  is  borne  out  by 
the  later  decisions  of  that  court  on  the 
question.  Thus,  in  Re  New  York,  W.  &  B. 
R.  Co.  161  App.  Div.  60,  135  N.  Y.  Supp. 
234,  it  is  said  that  compensation  is 
measured  by  the  present  market  value  of 
the  property,  and  does  not  include  anything 
for  the  benefit  to  the  party  taking  the  prop- 
erty as  distinguished  from  the  injury  to  the 
owner.    In  determining  such  market  value, 
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Pac.  720;  Re  Staten  Island  R.  Co.  10  N. 
IT.  S.  R.  393;  Russell  v.  St.  Paul,  M.  &  M. 
R.  Co,  33  Minn.  210,  22  N.  W.  379;  Sanitary 
Dist  V.  Loughran,  160  111.  365,  43  N.  E. 
369;  McGroarty  v.  Lehigh  Valley  Coal  Co. 
212  Pa.  53,  61  Atl.  570;  Payne  v.  Kansas 
&  A.  Valley  R.  Co.  46  Fed.  646;  Amoskeag 
Mfg.  Co.  V.  Worcester,  60  N.  H.  522;  Har- 
wood  V.  West  Randolph,  64  Vt.  41,  24  Atl. 
07;  Gardner  v.  Brookline,  127  Mass.  358; 
Conness  v.  Com.  184  Mass.  541,  69  N.  E. 
341 ;  Gage  v.  Judson,  111  Fed.  358 ;  Hooker 
V-  Montpelier  A  W.  River  R.  Co.  62  Vt. 
47,  19  Atl.  775;  Re  Gilroy,  85  Hun,  426,  32 
N.  Y.  Supp.  891;  Great  Falls  Mfg.  Co.  v. 
United  States,  16  Ct.  CI.  160,  affirmed  in 
112  U.  S.  646,  28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
306;   Cripp,  Compensation,  4th  ed.  p.  108. 


In  ascertaining  the  value  of  property 
taken  for  a  public  use,  all  the  capabilities 
of  the  property  and  the  uses  to  which  it 
may  be  applied,  or  for  which  it  is  adapted, 
are  to  be  considered,  and  not  merely  the 
condition  which  it  is  in  at  the  time  and 
the  use  to  which  it  is  then  applied  by  the 
owner. 

Syracuse  v.  Stacey,  45  App.  Div.  249,  61 
N.  Y.  Supp.  165;  Re  Furman  Street,  17 
Wend.  649;  College  Point  v.  Dennett,  5 
Thomp.  &  C.  217;  Re  State  Reservation, 
37  Hun,  537;  Re  Union  Elev.  R.  Co.  55 
Hun,  163,  7  N.  Y.  Supp.  853;  Re  Daly,  72 
App.  Div.  396,  76  N.  Y.  Supp.  28. 

The  saving  accruing  to  the  condemning 
party  by  taking  the  particular  land  in 
question  in  preference  to  other  land  of  a  . 


however,  any  special  intrinsic  quality  of 
the  property  taken,  rendering  it  peculiarly 
adaptable  for  the  purpose  for  which  it  is 
taken,  must  be  taken  into  consideration. 

And  in  Re  Simmons,  158  App.  Div.  206, 
143  N.  Y.  Supp.  141,  it  is  held  that  where 
a  sand  bank  is  located  upon  property  which 
the  city  is  seeking  to  condemn  to  be  used 
for  a  reservoir,  the  fact  that  large  quanti- 
ties of  sand  would  be  required  in  construct- 
ing the  dam  which  it  would  be  necessarv  for 
the  city  to  construct  gives  this  sand  bank 
some  value.  This  added  value  should  be 
considered  in  fixing  the  market  value  of  the 
property.  It  is  said  that  "it  is  clear  that 
if  the  sand  bank  had  been  located  im- 
mediately outside  of  the  reservoir,  the 
location  of  the  reservoir  would  have  added 
materially  to  the  value  of  that  bank,  if 
there  was  not  a  surplus  of  sand  in  the  lo- 
cality. A  purchaser  desiring  such  property 
-would  necessarily  have  to  pay  a  value  en- 
hanced by  the  fact  that  there  was  soon  to 
be  a  market  for  sand  in  the  locality,  and 
that  it  was  the  only  available  supply.  The 
same  rule  would  apply  where  the  sand  is 
located  upon  property  to  be  condemned." 

It  is  also  pointed  out  in  Re  Bensel,  206 
Fed.  369,  that  the  court  is  not  convinced 
that,  had  the  same  testimony  been  present- 
ed in  the  Simmons  Case  as  was  presented  in 
the  case  before  the  court,  the  same  result 
would  not  have  been  reached  in  the  Sim- 
mons Case.  And  reference  is  made  to  the 
fact  that  it  is  pointed  out  by  the  appellate 
division  in  disposing  of  the  latter  case,  that 
the  owner  did  not  prove  or  attempt  to  prove 
that  the  value  of  the  property  in  question, 
or  any  of  the  property  included  in  the 
reservoir  site,  had  been  increased  by  its 
adaptability  or  availability  for  reservoir 
purposes  before  the  commencement  of  the 
proceeding. 

In  Re  Bensel,  supra,  an  action  subse- 
quently presented  to  the  Federal  court,  in- 
volving the  measure  of  compensation  for 
land  which  was  to  be  used  for  the  same 
purpose  as  that  involved  in  the  preceding 
case,  and  which  was  also  favorably  situated 
for  that  purpose,  the  court  said  that  to 
value  the  land  alone,  according  to  the  tons 
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of  hay  or  the  bushels  of  potatoes  produced, 
ignores  other  elements  of  value,  namely 
that  possession  thereof  was  necessary  in 
order  that  water  might  be  furnished  the  in- 
creasing millions  along  the  banks  of  the 
Hudson.  In  this  case  it  is  of  interest  to 
note  that,  prior  to  the  commencement  of 
condemnation  proceedings,  a  resident  owner 
of  the  land  transferred  it  to  a  nonresident. 
This  transfer  was  attacked  by  the  plaintiff 
on  the  ground  that  it  was  for  the  purpose 
of  removing  the  case  from  the  state  to  the 
Federal  court  in  order  that  the  owner  might, 
secure  the  benefit  of  the  more  liberal  rule  of 
damages  applied  by  the  Federal  court.  It 
is,  however,  held  that,  in  the  absence  of 
fraud  or  collusion,  the  transfer  could  not 
be  questioned,  where  it  was  made  prior  to 
the  commencement  of  the  condemnation 
proceedings. 

In  Grays  Harbor  Boom  Co.  v.  Lownsdale, 
54  Wash.  83,  102  Pac.  1041,  an  instruction 
to  the  jury  was  sustained  to  the  effect  that 
"in  estimating  the  value  or  damage  you 
must  not  take  into  consideration  the  special 
value  to  the  company  by  reason  of  its 
necessity,  but  the  market  value.  Nor 
should  you  take  into  consideration  the  value 
of  defendant's  property  as  a  boom  site." 
And  this  instruction  was  sustained  al- 
though the  land  was  being  condemned  to  be 
used  as  a  boom  site.  The  owner  of  the 
land,  however,  which  abutted  on  a  river 
and  slough,  had  no  proprietary  rights  in 
any  boom  site  furnished  by  the  channels  of 
these  waters,  and  hence  was  held  not  eii- 
titled  to  have  the  value  of  such  boom  site 
considered  in  estimating  the  value  of  his 
land.  That  the  court  did  not  intend,  by  its 
decision,  to  hold  that  the  owner  of  land 
which  was  available  for  the  purpose  for 
which  it  was  sought  to  be  condemned  was 
not  entitled  to  have  its  value  for  that  pur- 
pose considered  as  an  element  to  establish 
the  market  value,  is  made  clear  by  a  later 
decision  wherein  an  instruction  to  the  jury 
was  sustained  to  the  effect  that  the  jury, 
in  making  up  their  verdict,  should  take  into 
consideration  the  value  of  the  land  as  a 
boom  site,  although  it  was  being  condemned 
to  be  used  for  that  purpose.     Columbia  & 
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similar  character,  which  saving  would  ac- . 
crue  to  any  person  using  the  land  for  the ; 
same    purposes,    must   be   taken    into   con-  j 
sideration    as    competent    evidence    of    the 
market  value  of  the  property. 

Mississippi  &  K.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206;  Great 
Falls  Mfg.  Co.  V.  United  States,  16  Ct.  CI. 
160,  affirmed  in  112  U.  S.  645,  28  L.  ed. 
846,  5  Sup.  Ct.  Rep.  306;  Re  Brookfield, 
176  N.  Y.  138,  68  N.  E.  138;  Currie  ▼. 
Waverly  &  N.  Y.  Bay  R.  Co.  52  N.  J.  L. 
381,  19  Am.  St.  Rep.  452,  20  Atl.  56;  Re 
Gough  [1904]  1  K.  B.  417,  73  L.  J.  K.  B. 
N.  S.  228,  68  J.  P.  229,  52  Week.  Rep.  552, 
90  L.  T.  N.  S.  43,  20  Times  L.  R.  179; 
Seattle  k  M.  R.  Co.  v.  Murphine,  4  Wash. 
448,  30  Pac.  720. 

It  is  the  potentialities  of  a  given  piece 
of  property,  both  developed  and  unde- 
veloped, which  constitute  its  chief  element 
of  value. 

Langdon  v.  New  York,  133  N.  Y.  628,  31 
N.  E.  98. 

Not  only  is  the  property  in  the  case  at 
bar  available  and  adaptable,  but  it  has  a 
present  intrinsic  value  inherent  in  the  prop- 
erty itself  and  capable  of  proof. 

Gearhart  v.  Clear  Spring  Water  Co.  202 
Pa.  292,  51  Atl.  891. 

Market  value  is  not  always  the  true 
measure  of  just  compensation. 

Sargent  v.  Merrimac,  196  Mass.  171,  11 
L.RJ^.(N.S.)  996,  124  Am.  St.  Rep.  628, 
81  N.  E.  970;  Sloan  v.  Baird,  162  N.  Y. 
327,  66  N.  E.  752;  Re  New  York,  L.  &  W. 
R.  Co.  27  Hun,  116;  Re  Furman  Street, 
17  Wend.  649;  Daly  v.  Smith,  18  App.  Div. 
194,  46  N.  Y.  Supp.  785. 

The  adaptability  of  land  for  use  as  a 
reservoir  or  for  water  purposes  has  been 
taken  into  consideration  as  an  element  of 
value  of  such  land. 

Cripp,  Compensation,  4th  ed.  p.  108;  Re 


Gilroy,  86  Hun,  424,  32  N.  Y.  Supp.  891; 
Mississippi  &  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206;  Ra 
Daly,  72  App  Div.  396,  76  N.  Y.  Supp.  28; 
Re  Gough  [1904]  1  K.  B.  417,  73  L.  J.  K. 
B.  N.  S.  228,  68  J.  P.  229,  52  Week.  Rep. 
552,  90  L.  T.  N.  S.  43,  20  Times  L.  R.  179 ; 
College  Point  v.  Dennett,  5  Thomp.  &  G. 
217;  Gkarhart  v.  Clear  Spring  Water  Co. 
supra. 

The  fact  that  the  plaintiff  in  error  did 
not  or  could  not  alone  use  his  property  as  a 
reservoir  site  does  not  deprive  that  prop- 
erty of  its  value  as  a  reservoir  site  or  a 
portion  of  a  reservoir  site. 

Mississippi  &  R.  River  Boom  Co.  ▼. 
Patterson,  98  U.  S.  403,  25  L.  ed.  206;  Great 
Falls  Mfg.  Co.  V.  United  States,  16  Ct. 
CI.  160;  Chicago  &  N.  W.  R.  Co.  v.  Chicago 
&  E.  R.  Co.  112  111.  609;  Hooker  v.  Mont- 
pelier  &  W.  River  R.  Co.  62  Vt.  47,  19 
Atl.  775;  Little  Rock  Junction  R.  Co.  ▼• 
Woodruff,  49  Ark.  381,  4  Am.  St.  Rep.  61, 
5  S.  W.  792;  Mississippi  River  Bridge  Co. 
V.  Ring,  58  Mo.  491. 

The  fact  that  the  plaintiff  in  error  was 
the  owner  of  only  a  part  of  the  reservoir 
site  does  not  prevent  that  element  of  value 
being  considered.  It  only  goes  to  the  weight 
that  should  be  given  to  the  evidence  and 
the  amount  that  should  be  allowed  for 
this  element'  of  value. 

Re  Gilroy,  85  Hun,  424,  32  N.  Y.  Supp. 
891;  Re  Tynemouth  89  L.  T.  N.  S.  669,  67 
J.  P.  425,  19  Times  L.  R.  630;  San  Diego 
Land  &  Town  Co.  v.  Neale,  78  Cal.  63,  3 
L.  R.  A.  83,  20  Pac.  372. 

The  use  to  which  property  can  be  put, 
and  the  value  of  such  use,  constitute  prop- 
erty, and  condemning  property  without 
considering,  as  a  part  of  the  compensation 
to  be  awarded  therefor,  such  use,  or  the 
value  of  such  use,  or  permitting  the  owner 
to  give  evidence  thereof,  is  depriving  the 


C.  R.  Boom  &  Rafting  Co.  v.  Hutchinson,  56 
Wash.  323,  105  Pac.  636.  In  its  opinion 
in  the  latter  case,  the  court  refers  to  Grays 
Harbor  Boom  Co.  v.  Lownsdale,  and  points 
out  that  the  two  cases  are  not  in  conflict. 
It  is  said  that  "the  distinction  between  the 
cases  lies  in  the  fact  that  in  the  present 
case  the  respondents  are  the  owners  of  the 
shore  as  well  as  the  uplands,  and  the  ap- 
purtenant littoral  and  riparian  rights  that 
attach  to  ownership  of  shore  lands  in  this 
state:  and,  furthermore,  for  the  successful 
operation  of  the  boom  it  is  necessary  to  use 
a  part  of  the  uplands.  It  was  not  so  in  the 
case  referred  to.  There  the  boom  company 
itself  owned  the  shore  lands  with  the  ac- 
companying littoral  and  riparian  rights, 
and  it  was  not  sought  to  appropriate  any 
part  of  the  uplands  further  than  tor  a  right 
of  way  for  the  passage  of  its  employees,  and 
possible  consequent  erosion  caused  by  the 
use  of  the  shore  lands  in  front  of  the  up- 
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lands  as  a  booming  place  for  logs.  In  other 
words,  the  use  of  the  claimant's  property 
in  that  case  was  not  absolutely  essential  to 
the  successful  operation  of  the  boom,  but 
was  rather  a  conveniencet  than  a  necessity, 
while  in  the  case  at  bar  the  boom  cannot 
be  operated  at  all  without  making  use  of 
the  respondents'  property." 

In  Burger  v.  State  Female  Normal 
School,  —  Va.  —,  77  S.  E.  489,  it  is  said 
that,  in  fixing  the  market  value  of  land  in 
eminent  domain  proceedings,  it  is  proper  to 
consider  the  use  of  the  land  for  all  purposes, 
including  the  use  for  which  it  is  sought  by 
the  plaintiff. 

And  this  is  also  in  effect  the  holding  of 
the  court  in  Sacramento  Southern  R.  Co. 
V.  Heilbron,  156  Cal.  408,  104  Pac.  979, 
wherein  this  measure  of  compensation  was 
applied,  although  apparently  not  ques- 
tioned. A.  G.  S. 
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owner  thereof  of  his  property  without  due 
process  of  law. 

Yesler  v.  Washington  Harbor  Line,  146 
U.  S.  646,  36  L.  ed.  1119,  13  Sup.  Ct.  Rep. 
190;  People  ex  rel.  Witherbee  v.  Essex 
County,  70  N.  Y.  228. 

It  is  not  due  process  of  law,  where  the 
courts  apply  a  rule  of  law  in  absolute  dis- 
regard of  the  right  to  just  compensation. 

Chicago,  B.  &  Q.  R.  Co..  v.  Chicago,  166 
U.  8.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581;  A.  Backus  Jr.  &  Sons  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  557,  42  L.  ed. 
853,  18  Sup.  Ct.  Rep.  445. 

Messrs.  Louis  G.  White,  William  McM. 
Speer,  and  Archibald  R.  Watson,  for 
defendant  in  error: 

The  New  York  courts  decided  correctly. 

Re  Simmons,  130  App.  Div.  350,  114  N. 
Y.  Supp.  571;  Black  River  &  M.  R.  Co.  v. 
Barnard,  9  Hun,  104. 

Just  compensation  to  the  owner  whose 
property  has  been  taken  for  public  pur- 
poses is  to  be  measured  by  what  the  owner 
lost,  and  not  by  what  the  taker  has  gained. 
Imaginary  uses  or  speculative  values  are 
to  be  excluded. 

Boston  Chamber  of  Commerce  v.  Boston, 
217  U.  S.  189,  54  L.  ed.  726,  30  Sup.  Ct. 
Rep.  459;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  343,  37  L.  ed.  463, 
474,  13  Sup.  Ct.  Rep.  622;  Chicago,  B. 
&  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  250, 
41  L.  ed.  979,  989,  17  Sup.  Ct.  Rep.  581; 
Bauman  v.  Ross,  167  U.  S.  548,  42  L.  ed. 
270,  17  Sup.  Ct.  Rep.  966;  Five  Tracts  of 
Land  v.  United  States.  41  C.  C.  A.  580, 
101  Fed.  661;  United  States  v.  Seufert 
Bros  Co.  78  Fed.  520. 

This  court  will  regard  as  conclusive  the 
construction  placed  upon  the  state  statute 
by  the  courts  of  the  state  of  New  York. 

Boston  Chamber  of  Commerce  v.  Boston, 
217  U.  S.  189,  64  L.  ed.  725,  30  Sup.  Ct. 
Rep.  469;  Maiorano  v.  Baltimore  &  0.  R. 
Co.  213  U.  S.  268,  53  L.  ed.  792,  29  Sup. 
Ct.  Rep.  424. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  for  the  taking  of 
land  to  be  used  for  a  reservoir  to  secure 
an  additional  supply  of  water  for  the  city 
of  New  York.  Commissioners  were  appoint- 
ed, as  provided  by  the  Constitution  of  the 
state,  to  ascertain  the  compensation  to  be 
paid.  Land  belonging  to  the  plaintiff  in 
error,  McGovern,  was  among  the  many  par- 
cels taken,  and  the  question  brought  here 
arises  on  the  refusal  of  the  conunissioners 
to  admit  certain  evidence  as  to  the  excep- 
tional value  of  the  land  for  a  reservoir  site, 
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the  exclusion  of  which,  it  was  alleged^  had 
the  effect  of  depriving  McGovern  of  his 
property  without  due  process  of  law,  con- 
trary to  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  The  offer 
of  proof  as  first  made  embraced  many  facts 
and  covers  six  octavo  pages  of  the  record. 
This  was  rejected,  the  commissioners,  as 
we  understand  -their  ruling,  considering  it 
only  as  a  unit,  and  as  containing  inadmissi- 
ble elements,  which  probably  it  did.  The 
offer  then  was  made  "to  prove  the  fair  and 
reasonable  market  value  of  this  piece  of 
property,  taking  into  consideration  that  ele- 
ment of  value  which  gives  it  an  enhanced 
value  because  it  is  part  of  a  natural  res- 
ervoir site;"  also  "to  prove  the  fair  and 
reasonable  value  of  the  Ashokan  reservoir 
site  which  the  citv  of  New  York  is  now  con- 
demning,"  and  that  the  Ashokan  reservoir 
site  (as  a  whole)  was  the  best  and  most 
available  site  for  the  purpose  of  obtaining 
an  additional  water  supply.  These  offers 
were  enough  to  raise  the  question  discussed, 
although  the  last  one  was  only  a  reitera- 
tion of  what  was  alleged  in  the  original 
petition  for  the  taking  of  the  land,  and 
stood  admitted  on  the  record.  The  action 
of  the  commissioners  was  affirmed  by  the 
courts  of  New  York.  130  App.  Div.  360, 
356,  114  N.  Y.  Supp. '571,  675,  196  N.  Y. 
573,  88  N.  E.  1132. 

The  statute  requires  the  commissioners 
to  determine  "the  just  and  equitable  com- 
pensation which  ought  to  be  made."  If 
there  has  been  any  wrong  done  it  is  due 
not  to  the  statute,  but  to  the  courts  hav- 
ing made  a  mistake  as  to  evidence,  or  at 
most  as  to  the  measure  of  damages.  But 
of  course  not  every  judgment  by  which  a 
man  gets  less  than  he  ought,  and  that 
sense  is  deprived  of  his  property,  can  come 
to  this  court.  The  result  of  a  judgment  in 
trover,  at  least,  if  satisfied  (Love joy  v. 
Murray,  8  Wall.  1,  18  L.  ed.  129;  Miller 
V.  Hyde,  161  Mass.  472,  25  L.R.A«  42,  42 
Am.  St.  Rep.  424,  37  N.  E.  760),  is  to  pass 
property  as  effectually  as  condemnation  pro- 
ceedings; yet  no  one  would  contend  that  a 
plaintiff  could  come  here  under  the  Con- 
stitution ftimply  because  of  an  honest  mis- 
take to  his  disadvantage  in  laying  down  the 
rule  of  damages  for  conversion.  If  the 
plaintiff  could  bring  such  a  case  to  this 
court,  one  might  ask  why  not  the  defendant 
for  a  mistake  in  the  opposite  direction  that 
will  deprive  him  of  money  that  he  is  en- 
titled to  keepT 

When  property  is  taken  by  eminent  do- 
main, it  equally  is  recognized  that  there 
must  be  something  more  than  an  ordinary 
honest  mistake  of  law  in  the  proceedings 
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for  compensation  before  a  party  can  make 
out  that  the  state  has  deprived  him  of  his 
property  unconstitutionally.  A.  Backus 
Jr.  &  Sons  V.  Fort  Street  Union  Depot  Co. 
169  U.  S.  657,  675,  676,  42  L.  ed.  863,  861, 
18  Sup.  Ct.  Rep.  445.  As  it  is  put  in  the 
case  most  frequently  cited  in  favor  of  the 
right  to  a  writ  of  error,  "wo  are  permitted 
only  to  require  whether  the  trial  court 
prescribed  any  rule  for  the  guidance  of 
the  jury  that  was  in  absolute  disregard 
of  the  company's  right  to  just  compensa- 
tion.'' And  again,  the  final  judgment  of 
a  state  court  "ought  not  to  be  held  in  viola- 
tion of  the  due  process  of  law  enjoined  by 
the  14th  Amendment  unless  by  the  rul- 
ings upon  questions  of  law  the  company 
was  prevented  from  obtaining  substantially 
any  compensation."  Chicago,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  246,  247,  41  L. 
ed.  979,  988,  17  Sup.  Ct.  Rep.  681;  Appleby 
V.  Buffalo,  221  U.  S.  624,  631,  632,  66  L. 
ed.  838,  841,  842,  31  Sup.  Ct.  Rep.  699. 

The  present  case,  of  course,  does  not 
show  disregard  of  McGovern's  rights,  or 
that  he  was  prevented  from  obtaining  sub- 
stantially any  compensation.  Even  if  the 
plaintiff  in  error  is  right,  it  shows  only  that 
the  commissioners  and  courts  of  New  York 
adopted  too  narrow, a  view  upon  a  doubt- 
ful point  in  the  measure  of  damages.  It 
hardly  even  is  so  strong  as  that;  for  the 
ruling  of  the  commissioners  is  not  to  be 
taken  as  an  abstract  universal  proposition, 
but  the  judgment  concerning  this  partic- 
ular case,  found  by  men  presumably,  as 
the  plaintiff  in  error  says,  men  of  experi- 
ence, who  had  or  were  free  to  acquire  out- 
side information  concerning  the  general  con- 
ditions of  tlie  taking  and  the  selected  site. 
The  plaintiff  in  error  quotes  authority  that, 
probably  for  this  reason,  the  New  York 
courts  will  not  set  aside  an  award  of  such 
commissioners  unless  so  palpably  wrong 
as  to  shock  the  sense  of  justice.  It  is  con- 
ceded 'that  the  owner  is  not  permitted  to 
take  advantage  of  the  necessities  of  the 
condemning  party,'  and  it  would  seem  that 
it  well  might  be  that  the  commissioners 
regarded  it  as  too  plain  to  be  ^haken  by 
evidence,  on  the  public  facts,  that  the  val- 
ue of  the  land  for  a  reservoir  site  could 
not  come  into  consideration  except  upon 
the  hypothesis  that  the  city  of  New  York 
could  not  get  along  without  it,  and  that 
its  only  means  of  acquisition  was  voluntary 
sale  by  owners  aware  of  the  necessity,  and 
intending  to  make  from  it  the  most  they 
could.  It  is  just  this  advantage  that  a 
taking  by  eminent  domain  excludes. 

But  if  the  rulings  complained  of  be  tak- 
en as  universal  propositions,  they  present 
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no  element  of  the  arbitrary,  even  if  they 
should  be  thought  to  be  wrong.  The  en- 
hanced value  of  the  land  as  part  of  the 
Ashokan  reservoir  depends  on  the  whole 
land  necessary  being  devoted  to  that  nee. 
There  are  said  to  have  been  hundredB  of 
titles  to  different 'parcels  of  that  land.  If 
the  parcels  were  not  brought  together  hj 
a  taking  under  eminent  domain,  the  chance 
of  their  being  united  by  agreement  or  pur- 
chase in  such  a  way  as  to  be  available  well 
might  be  regarded  as  too  remote  and  apee- 
ulative  to  have  any  legitimate  effect  upon 
the  valuation.  See  Chicago,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  249,  41  L. 
ed.  979,  989,  17  Sup.  Ct.  Rep.  581.  The 
plaintiff  in  error  was  entitled  to  be  paid 
only  for  what  was  taken  from  him  aa  the 
titles  stood,  and  could  not  add  to  the  value 
by  the  hypothetical  possibility  of  a  change 
unless  that  possibility  was  considerable 
enough  to  be  a  practcal  consideration  and 
actually  to  influence  prices.  Boston  Cham- 
ber of  Commerce  v.  Boston,  217  U.  S.  189, 
195,  54  L.  ed.  725,  727,  30  Sup.  Ct.  Rep. 
469.  In  estimating  that  probability,  the 
power  of  effecting  the  change  by  eminent 
domain  must  be  left  out.  The  principle  in 
illustrated  in  an  extreme  form  by  the  dis- 
allowance of  the  strategic  value  for  im- 
provements of  the  island  in  St.  Mary's  river 
in  United  States  v.  Chandler-Dunbar  Water 
Power  Co.  229  U.  S.  63,  67  L.  ed.  1068,  83 
Sup.  Ct.  Rep.  667,  decided  last  month. 

The  plaintiff  in  error  reliee  upon  cases 
like  Mississippi  &  R.  River  Boom  Co.  ▼. 
Patterson,  98  U.  S.  403,  26  L.  ed.  206,  to 
sustain  his  position  that  while  the  valua- 
tion cannot  be  increased  by  the  fact  that 
his  land  has  been  taken  for  a  water  supply, 
still  it  can  be  by  the  fact  that  the  land  is 
valuable  for  that  purpose.  The  difficulties 
in  the  way  of  such  evidence  and  the  wide 
discretion  allowed  to  the  trial  court  are 
well  brought  out  in  Sargent  v.  Merrimac, 
196  Mass.  171,  11  L.RJ^.(N.S.)  996,  124 
Am.  St.  Rep.  628,  81  N.  E.  970.  Much  de- 
pends on  the  circumstances  of  the  partic- 
ular case.  We  are  satisfied  on  all  the 
authorities  that  whether  we  should  have 
agreed  or  disagreed  with  the  commission- 
ers, if  we  had  been  valuing  the  land,  there 
was  no  such  disregard  of  plain  rights  by 
the  courts  of  New  York  as  to  warrant  oar 
treating  their  decision,  made  without  preju- 
dice, in  due  form,  and  after  full  hearing*, 
as  a  denial  by  the  state  of  due  proceas  of 
law. 

Judgment  affirmed. 

Mr.  Justice  Day  dissents. 
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PAUL  CHARLTON,  Next  Friend,  of  Porter 
Charlton,  Appt., 

V. 

JAMES  J.  KELLY,  Sheriff  of  Hudson  Coun- 
ty, New  Jersey,  et  al. 

(229  U.  8.  447,  57  L.  ed.  1274,  33  Sup.  Ct. 

Rep.  946.) 

Habeas  corpus  —  as  substitute  for  writ 
of  error. 

1.  Relief  by  habeas  corpus  will  not  be 
granted  to  inquire  into  a  detention  under 
an  extradition  warrant  if  the  magistrate 
issuing  such  warrant  had  jurisdiction  of 
the  person  of  the  accused  and  of  the  sub- 
ject-matter, and  had  before  him  competent 
l^al  evidence  of  the  commision  of  the  crime 


with  which  he  was  charged  in  the  complaint, 
which,  according  to  the  local  law,  would 
justify  his  apprehension  and  commitment 
for  trial  if  the  crime  had  been  committed 
within  the  state. 

Same  —  scope  of  review  —  evidence. 

2.  Mere  errors  in  the  rejection  of  evi- 
dence in  extradition  proceedings  are  not 
subject  to  review  by  a  writ  of  habeas  cor- 
pus. 

Extradition  —  evidence  —  insanity    of 
accused. 

3.  The  right  to  introduce  evidence  of  the 
insanity  of  the  accused  in  proceedings  for 
the  extradition,  conformably  with  the  treatv 
with  Italy  of  1868  (16  Stat,  at  L.  629),  of 
a  fugitive  from  justice,  was  not  given  by 
the  act  of  1882  (22  Stat,  at  L.  215,  chap. 
378),  §  3,  providing  the  means,  in  foreign 
extraditioi^  proceedings,   for   obtaining   the 


Note.  —  Insanity  as  a  ground  for  refttS' 
ing  extradition. 

As  to  right,  in  reviewing  extradition  pro- 
ceedings, to  be  heard  upon  the  merits  of 
the  charge  against  accused,  see  note  to  Com. 
ex  rel.  Flower  v.  Superintendent  of  County 
Prison,   21   L.R.A.(N.S.)    939. 

Since  a  hearing  upon  an  application  for 
extradition  is  not  intended  for  a  trial  upon 
the  merits  of  the  charge,  but  takes  the  na- 
ture only  of  a  preliminarv  examination  to 
determine  whether  the  evidence  -establishes 
prima  facie  that  the  crime  charged  has  been 
committed,  and  that  it  was  committed  by 
the  accused,  it  is  clear,  as  held  in  Chablton 
V.  Kellt,  that  upon  such  a  hearing  the  ac- 
cused does  not  have  the  right  to  introduce 
all  evidence  which  would  be  admissible 
upon  a  trial  under  an  issue  of  not  guilty, 
but  only  such  evidence  as  is  appropriate  to 
a  hearing  having  reference  only  to  a  com- 
mitment for  future  trial.  Accordingly,  it 
was  there  held  that  the  examining  magis- 
trate does  not  exceed  his  authoritv  in  ex- 
cluding evidence  of  insanity,  but  tne  court 
adds  that  at  most  the  exclusion  of  such 
evidence  is  error  not  reversible  by  habeas 
corpus. 

Charlton  v.  Kellt  affirms  Ex  parte 
Charlton,  185  Fed.  880,  where  the  discus- 
sion by  the  circuit  court  of  the  point  here 
under  annotation  took  the  following  form: 
When  a  man  is  put  upon  trial  upon  a  charge 
of  crime,  it  is  upon  the  double  presumption 
that  he  was  sane  when  the  act  was  com- 
mitted, and  that  he  is  sane  at  the  time  he 
is  put  to  his  defense.  An  effort  to  prove 
insanity  to  overcome  the  latter  presump- 
tion is  not,  properly  speaking,  a  defense, 
but  is  preliminary  to  the  trial;  an  effort 
to  prove  insanity  to  overcome  the  former 
presumption  is  a  defense.  The  issue  of  in- 
sanity as  a  prevention  of  trial,  i.  e,,  to 
overcome  the  latter  presumption,  can  be 
raised  only  at  or  immediately  before  his 
trial,  and  only  in  the  forum  provided  by 
the  jurisdiction  which  he  is  alleged  to  have 
outraged.  Such  an  inquiry  is  not  proper 
upon  the  hearing  before  the  committing 
magistrate,  whose  function  is  merely  to 
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determine  whether  a  crime  has  been  com- 
mitted, and  whether  the  evidence  indicates 
that  the  accused  committed  it.  Therefore, 
upon  extradition  proceedings,  an  inquiry 
into  the  present  sanity  of  the  accused  is 
improper  as  premature,  and,  moreover,  a 
determination  thereon  would  be  inconclu- 
sive, since,  even  if  he  is  now  pronounced 
insane,  he  might  be  sane  when  the  trial 
upon  the  merits  shall  be  ready  to  be  moved. 
The  issue  of  insanity  at  the  time  of  the 
commission  of  the  crime  as  a  matter  of  de- 
fense, ».  e.,  to  overcome  the  former  pre- 
sumption, can  be  raised  only  when  the  ac- 
cused shall  be  put  to  his  trial  on  the  merits, 
and  cannot  be  raised  before  the  committing 
magistrate,  since  the  proceeding  before  him 
is  but  a  hearing,  and  not  a  trial.  And, 
therefore,  evidence  of  insanity  as  a  defense 
to  the  charge  is  not  a  ground  for  refusing 
extradition. 

Two  early  cases,  although  not  precisely 
in  point  here,  since  they  did  not  involve  in- 
sanity as  a  defense,  laid  down  principles 
which  have  since  been  generally  followed, 
and  with  which  the  Chablton  Cask  is  in 
harmony. 

Thus,  in  Re  Farez,  7  Blatchf.  345,  2  Abb. 
(U.  S.)  346,  Fed.  Cas.  No.  4,645,  it  was 
said  that  the  evidence  before  the  commis- 
sioner upon  an  application  for  extradition 
need  not  be  so  full  as,  in  his  judgment,  if 
he  were  sitting  on  the  final  trial  of  the 
case,  to  warrant  a  conviction.  The  court 
remarks  that  the  theory  on  which  treaties 
for  extradition  are  made  is  that  the  place 
where  the  crime  was  committed  is  the  prop- 
er place  in  which  to  try  the  accused;  and 
notning  is  required  to  warrant  extradition 
except  that  sufficient  evidence  of  the  fact 
of  the  commission  of  the  crime  by  the  ac- 
cused shall  be  produced  to  justify  his  com- 
mitment for  trial. 

And  in  Re  Wadge,  15  Fed.  864,  it  was 
said  that  if  it  should  be  recognized  that 
the  accused  has  a  legal  right  in  extradition 
proceedings  to  demand  and  produce  evi- 
dence as  to  matters  of  defense  (alibi  in 
that  case),  it  would  give  him  the  option  of 
insisting  upon  a  full  hearing  and  trial  of 
his  case  here;   and  that  might  compel  the 
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testimony  and  for  the  payment  of  the  fees 
of  witnesses  whose  evidence  is  material  to 
the  defense,  and  without  which  the  accused 
cannot  safely  go  to  trial,  since  Congress 
cannot  be  deemd  to  have  intended  by  this 
statute  to  depart  from  the  provision  of  the 
first  article  of  the  treaty  which  requires 
that  a  surrender  shall  be  made  upon  such 
evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  shall 
be  found,  would  justify  his  arrest  and  com> 
mitment  if  the  crime  had  been  there  com- 
mitted. 

Foreign  extradition  —  procedure  —  for- 
mat demand. 

4.  The  requirement  in  the  supplemental 
extradition  treaty  of  1884  with  Italv,  fol- 
lowing provisions  for  arrest  upon  the  ex- 
hibition of  a  certificate  from  the  Secretary 
of  State,  attesting  that  a  requisition  has 
been  made,  and  for  the  remand  of  the  ac- 
cused to  prison  until  a  formal  demand  for 
extradition  shall  be  made  and  supported  by 
evidence,  that  if  "the  requisition,  together 
with  the  documents  above  provided  for," 
shall  not  be  made  within  forty  days  from 
the  date  of  arrest,  the  accused  shall  bo 
set  at  liberty,  cannot  be  deemed  to  mean 
that  "formal  demand"  must  be  proved,  in 
the  preliminary  proceedings  within  forty 
days  after  arrest,  in  view  of  the  provisions 
of  U.  S.  Rev.  Stat.  §  5270,  applicable  to  a 


foreign  extradition  proceeding,  authorizing 
the  committing  magistrate,  upon  complaint 
charging  one  of  the  crimes  named  in  an 
extradition  treaty,  to  issue  his  warrant  of 
arrest,  to  hear  the  evidence  of  criminalitj, 
to  commit  the  accused  to  jail,  and  to  cer- 
tify his  conclusions  to  the  Secretarr  of 
State,  who,  under  §§  5272,  5273,  may  issue 
his  warrant  for  the  surrender  of  the  ac- 
cused upon  requisition  of  the  proper  au- 
thorities. 

Same  —  citizens  of  country  of  aajrlmn 
—  persons. 

6.  There  is  no  principle  of  international 
law  by  which  citizens  oi  the  country  of  tiie 
asylum  are  excepted  out  of  an  extraditios 
convention  for  the  surrender  of  "persona," 
where  no  such  exception  was  made  in  tbir 
treaty  itself. 

Same. 

6.  Citizens  of  the  country  of  asvlum  are 
"persons"  within  the  meaning  of  the  ex- 
tradition treaty  of  1868  with  Italy,  by 
which  the  two  eovemments  mutually  agree 
to  deliver  up  all  persons  who,  having  been 
convicted  of  or  charged  with  any  of  the 
crimes  specified,  committed  within  the  juris- 
diction of  one  of  the  contracting  parties, 
shall  seek  an  asylum  in  the  other. 

Courts  —  political  question  —  breach  of 
extradition  treaty  —  waiver. 

7.  Executive  recognition  of  the  obligation 


demanding .  government  to  produce  all  its 
evidence  here,  both  direct  and  rebutting, 
in  order  to  meet  the  defense  thus  gathered 
from  every  quarter.  The  result  would  be 
that  the  foreign  government,  though  en- 
titled by  the  terms  of  the  treaty  to  the 
extradition  of  the  accused  for  the  purpose 
of  a  trial  where  the  crime  was  committed, 
would  be  compelled  to  go  into  a  full  trial 
on  the  merits  in  a  foreign  country,  under 
all  the  disadvantages  of  such  a  situation, 
and  could  not  obtain  extradition  until  after 
it  had  produced  a  conviction  of  the  ac- 
cused upon  a  full  and  substantial  trial 
here.  Tnis  would  be  a  plain  contravention 
of  the  intent  and  meaning  of  extradition 
treaties.  The  phrase  in  tne  act  of  1882, 
"that  he  (the  accused)  cannot  safely  go  to 
trial  without  them"  witnesses),  cannot  be 
construed  as  giving  a  right  to  a  full  trial 
in  violation  of  treaty  stipulations;  but  it 
must  be  confined  to  sucn  a  preliminary 
hearing  only  as  was  already  allowable  un- 
der the  existing  practice,  viz,,  such  as  is 
appropriate  to  a  nearing  having  reference 
only  to  a  commitment  for  future  trial. 

But  in  1  Moore  on  Extradition,  §  346, 
it  is  related  that  in  September,  1879,  the 
British  minister  complained  that  one  Cat- 
low,  charged  with  murder  in  a  British  ves- 
sel on  the  high  seas,  had  been  discharged 
by  a  commissioner  in  New  York  on  the 
ground  of  his  insanity.  Upon  the  hear- 
ing, it  was  admitted  that  Catlow  had  com- 
mitted the  homicide  in  question;  and  the 
minister  suggested  that  the  commissioner, 
in  admitting  evidence  of  insanity,  had  ex- 
ceeded his  functions,  the  question  of  in- 
sanity beinff  a  matter  of  exculpation  proper 
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to  be  considered  only  by  the  jury  on  the 
trial.  The  rearrest  of  Catlow  wiwi  a  view 
to  his  extradition  was  requested.  The  Sec- 
retary of  State  having  referr^  the  minis- 
ter's note  to  the  department  of  justice,  the 
Solicitor  General,  with  the  approval  of  the 
Attorney  General,  advised  that,  as  the  evi- 
dence as  to  insanity  "did  not  tend  to  con- 
tradict or  impugn  the  testimony  introduced 
as  to  the  fact  of  homicide,  but  only  to  ex- 
plain it,  so  as  to  show  that  the  conseouence 
otherwise  deducible  did  not  in  fact  follow," 
such  evidence  was  properly  admitted.  The 
Secretary  of  State  accordingly  declined  to 
take  any  steps  looking  to  the  rearrest  of 
the  fugitive.  The  author  refers  for  the  facts 
to  the  case  to  MSS.  Notes,  Br.  Leg.  16  Ops. 
Atty.  Gen.  642,  Phillips,  Solic.  Gen.  1879, 
and  to  a  communication  from  Mr.  Evarts, 
Secretary  of  State,  to  Br.  Min.  Feb.  4,  1880. 
And  in  §  368  of  the  same  work,  it  is  re- 
lated that  the  extradition  of  one  Bobbins 
was  demanded  for  an  assault  committed 
while  he  was  a  passenger  upon  a  British 
vessel,  but  that  because  he  was  a  citizen 
of  Maine,  and  because  the  death  of  the 
assaulted  person  occurred  in  a  port  of 
Maine,  where  the  vessel  landed,  the  offender 
was  turned  over  to  the  authorities  of  that 
state,  with  the  understanding  that  he  should 
be  surrendered  to  the  British  authorities 
in  case  he  was  not  indicted  there.  He  waa 
indicted,  but  on  trial  was  found  by  the 
jury  to  be  insane,  and  was  committed  to 
an  asylum.  The  British  ministry  was  in- 
formed of  these  facts  and  the  case  was 
dropped.  Reference  is  made  to  MSS.  Notes, 
Gr.  Br.  &  MSS.  Notes,  Br.  Leg. 
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of  the  United  States  to  surrender  its  own 
citizens  under  the  extradition  treaty  wit)i 
Italy  of  1868,  and  the  supplementar  treaty 
of  1884,  notwithstanding  the  refusal  of  the 
Italian  government  to  surrender  fugutives 
of  Italian  nationality  committing  crimes  in 
the  United  States,  is  a  waiver  of  the  breach, 
if  any,  and  leaves  the  treaty  in  force  as  the 
supreme  law  of  the  land,  which  must  be 
recognized  by  the  courts. 

(June  10,  1913.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  district  of  New  Jersey  dis- 
missing his  petition  for  a  writ  of  habeas 
corpus  and  remanding  him  to  custody  under 
a  warrant  for  his  extradition  as  a  fugitive 
from  justice.     Affirmed. 

Statement  by  Mr.  Justice  liurton: 

This  is  an  appeal  from  a  judgment  dis- 
missing a  petition  for  a  writ  of  habeas 
corpus,  and  remanding  the  petitioner  to 
custody  under  a  warrant  for  his  extradition 
as  a  fugitive  from  the  justice  of  the  King- 
dom of  Italy. 

The  proceedings  for  the  extradition  of 
the  appellant  were  begun  upon  a  complaint 
duly  made  by  the  Italian  vice  consul,  charg- 
ing him  with  the  commission  of  a  murder 
in  Italy.  A  warrant  was  duly  issued  by 
the  Hon.  John  A.  Blair,  one  of  the  judges 
of  New  Jersey,  qualified  to  sit  as  a  com- 
mitting magistrate  in  such  a  proceeding, 
under  §  5270,  Revised  Statutes,  U.  S.  Comp. 
Stat.  1901,  p.  3591.  At  the  hearing,  evi- 
dence was  produced  which  satistied  Judge 
Blair  that  the  appellant  was  a  fugitive  from 
justice,  and  that  he  was  the  person  whose 
return  to  Italy  was  desired,  and  that  there 
was  probable  cause  for  holding  him  for  trial 
upon  the  charge  of  lAurder,  committed  there. 
He  thereupon  committed  the  appellant,  to  be 
held  until  surrendered  under  a  warrant  to 
be  issued  by  the  Secretary  of  State.  A 
transcript  of  the  evidence  and  of  the  find- 
ings was  duly  certified  as  required  by  § 
6270,  Revised  Statutes,  and  a  warrant  in 
due  form  for  his  surrender  was  issued  by 
the  Secretary  of  State.  Its  execution  has, 
np  to  this  time  been  previmted  by  the 
habeas  corpus  proceedings  in  the  court  be- 
low and  the  pendency  of  this  appeal. 

The  procedure  in  an  extradition  proceed- 
ing is  that  found  in  the  treaty  under  which 
the  extradition  is  demanded,  and  the  legis- 
lation by  Congress  in  aid  thereof.  Thus, 
article  1  of  the  treaty  with  Italy  of  1868 
[16  Stat,  at  L.  629]  (vol.  1,  Treaties,  Con- 
ventions, etc.,  of  the  United  States,  1910, 
p.  96),  reads  as  follows. 

**The  government  of  the  United  States 
and  the  government  of  Italy  mutuallv  agree 
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to  deliver  up  persons  who,  having  been  con- 
victed of  or  charged  with  the  crimes  speci- 
fied in  the  following  article,  committed 
within  the  jurisdiction  of  one  of  the  con- 
tracting parties,  shall  seek  an  asylum  or  be 
found  within  the  territories  of  the  other; 
Provided,  that  this  shall  only  be  done  upon 
such  evidence  of  criminalty  as,  according  to 
the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  shall  be  found,  would 
justify  his  or  her  apprehension  and  commit- 
ment for  trial,  if  the  crime  had  been  there 
committed." 

One  of  the  crimes  specified  in  the  sec- 
tion following  is  murder. 

By  article  5  it  is  provided  that: 

"When,  however,  the  fugitive  shall  have 
been  merely  charged  with  crime,  a  duly  au- 
thenticated copy  of  the  warrant  for  his  ar- 
rest in  the  country  where  the  crime  may 
have  been  committed,  or  of  the  depositions 
upon  which  such  warrant  may  have  been 
issued,  must  accompany  the  requisition  as 
aforesaid.  The  President  of  the  United 
States,  or  the  proper  executive  authority  in 
Italy,  may  then  issue  a  warrant  for  the 
apprehension  of  the  fugitive,  in  order  that 
he  may  be  brought  before  the  proper  judicial 
authority  for  examination.  If  it  should 
then  be  decided  that,  according  to  law  and 
the  evidence,  the  extradition  is  due  pur- 
suant to  the  treaty,  the  fugitive  may  be 
given  up  according  to  the  forms  prescribed 
in  such  cases." 

That  article  was  amended  by  the  addi- 
tional treaty  of  1884  (vol.  1,  Treaties  and 
Conventions,  p.  985)  by  a  clause  added  in 
these  words: 

"Any  competent  judicial  magistrate  of 
either  of  the  two  countries  shall  be  author- 
ized, after  the  exhibition  of  a  certificate 
signed  by  the  Minister  of  Foreign  Affairs 
[of  Italy]  or  the  Secretary  of  State  [of 
the  United  States],  attesting  that  a  requisi- 
tion has  been  made  by  the  government  of 
the  other  country  to  secure  the  preliminary 
arrest  of  a  person  condemned  for  or  charged 
with  having  therein  committed  a  crime  for 
which,  pursuant  to  this  convention,  extradi- 
tion may  be  granted,  and  on  complaint  duly 
made  under  oath  by  a  person  cognizant  of 
the  fact,  or  by  a  diplomatic  or  consular  offi- 
cer of  the  demanding  government,  being 
duly  authorized  by  the  latter,  and  attesting 
that  the  aforesaid  crime  was  thus  perpe- 
trated, to  issue  a  warrant  for  the  arrest  of 
the  person  thus  inculpated,  to  the  end  that 
he  or  she  may  be  brought  before  the  said 
magistrate,  so  that  the  evidence  of  his  or 
her  criminality  may  be  heard  and  consid- 
ered; and  the  person  thus  accused  and  im- 
prisoned shall  from  time  to  time  be  remand- 
ed to  prison  until  a  formal  demand  for  his 
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ported  by  evidence,  as  above  provided;  if, 
however,  the  requisition,  together  with  the 
documents  above  provided  for,  shall  not  be 
made,  as  required,  by  the  diplomatic  repre- 
sentative of  the  demanding  government,  or, 
in  his  absence,  by  a  consular  officer  thereof, 
within  forty  days  from  the  date  of  the  ar- 
rest of  the  accused,  the  prisoner  shall  be 
set  at  liberty."     [24  Stat,  at  L.  1002.] 

Messrs.  R.  Floyd  Clarke  and  William 
Dr  Edwards,  for  appellant: 

The  rules  of  international  law,  except  as 
modified  by  statutes  or  treaty,  are  a  part  of 
the  municipal  law  of  the  land. 

Kansas  v.  Colorado,  206  U.  S.  46,  61  L. 
ed.  956,  27  Sup.  Ct.  Rep.  655;  Murray  v. 
The  Charming  Betsy,  2  Cranch,  64,  2  L. 
ed.  208;  The  Ncreide,  9  Cranch,  388,  3  L. 
ed.  769;  Hilton  v.  Guyot,  169  U.  S.  113,  40 
L.  ed.  95,  16  Sup.  Ct.  Rep.  139;  The  Lotta- 
wanna  (Rodd  v.  Heartt)  21  Wall.  658,  22 
L.  ed.  654;  The  Habana,  175  U.  S.  677,  44 
L.  ed.  320,  20  Sup.  Ct.  Rep.  290. 

To  justify  extradition,  there  must  be  a 
treaty  or  law  imposing  an  obligation  under 
it  to  extradite,  or  containing  express  words 
conferring  on  the  executive  the  power  to 
act. 

Ex  parte  McCabe,  12  L.R.A.  589,  46  Fed. 
363. 

It  is  both  the  province  and  the  duty  of 
the  court  to  construe  the  treaty,  if  neces- 
sary, in  defiance  of  the  diplomatic  construc- 
tion, where  the  facts  are  admitted. 

United  States  v.  Rauscher,  119  U.  S.  407, 
30  L.  ed.  425,  7  Sup.  St.  Rep.  234,  6  Am. 
Crim.  Rep.  222 ;  Shin  Yow  v.  United  States, 
208  U.  S.  8,  52  L.  ed.  369,  28  Sup.  Ct.  Rep. 
201. 

Altliough  the  judicial  department  has  no 
treaty  making  power  or  legislative  power, 
it  is  still  the  peculiar  province  of  that  de- 
partment to  construe  treaties  and  statutes. 

Wilson  V.  Wall,  6  Wall.  83,  80,  18  L.  ed. 
727,  729;  United  States  v.  Rauscher,  119 
U.  S.  407,  30  L.  ed.  425,  7  Sup.  Ct.  Rep.  234, 
6  Am.  Crim.  Rep.  222. 

An  admitted  breach  of  a  treaty  is  just 
as  binding  on  the  court,  as  a  fact  from 
which  the  legal  conclusion  of  the  court 
must  flow,  as  an  a.ward  of  arbitrators  de- 
termining that  a  breach  has  occurred. 

Re  Cooper,  143  U.  S.  472,  499,  36  L.  ed. 
232,  240,  12  Sup.  Ct.  Rep.  453;  The  La 
Ninfa,  21  C.  C.  A.  434,  44  U.  S.  App.  648, 
75  Fed.  513. 

Evidence  for  the  defense  is  competent. 

1  Moore,  Extradition,  §  346,  p.  626; 
Wharton,  Crim.  PI.  &  Pr.  §  70;  Bishop, 
Crim.  Proc.  §  233;  Ex  parte  Ross,  2  Bond, 
'i.VZ,  Fed.  Cas.  No.  12,069;  Re  Farez,  7 
Blatchf.  345,  Fed.  Cas.  No.  4,645. 

The  precedents  in  the  proceedings  in  the 
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State  Department  are  to  yie  effect  that  the 
defense  of  insanity  is  a  bar  to  the  applica- 
tion for  extradition. 

Case  of  R.  4  Moore,  International  Law 
Dig.  p.  221;  Catlow  Case,  cited  in  1  Moore, 
Extradition,  §  346,  p.  528. 

Insanity  at  the  time  of  the  hearing  is 
always  a  matter  for  the  court  to  take  into 
account. 

22  Cyc.  1215;  12  Cyc.  609,  510;  SUtc  ▼. 
Peacock,  60  N.  J.  L.  34,  11  Atl.  270. 

The  issue  of  sanity  in  criminal  cases  is 
one  on  which  the  prosecution  always  has 
the  burden  of  proof. 

Davis  V.  United  States,  160  U.  S.  469,  487, 
40  L.  ed.  499,  505,  16  Sup.  Ct.  Rep.  353; 
Brotherton  v.  People,  76  N.  Y.  159,  3  Am. 
Crim.  Rep.  218. 

Under  the  provisions  of  the  Revised  Stat- 
utes as  to  interstate  extradition,  requiring 
a  governor  of  a  state  to  honor  a  requisition 
when  accompanied  by  an  affidavit,  the  gov- 
ernor of  a  state  has  no  authority  under 
the  United  States  statutes  to  honor  requisi- 
tions unless  accompanied  by  an  affidavit 
mentioned  in  the  act. 

Compton  V.  Alabama,  214  U.  S.  1,  6,  53 
L.  ed.  885,  886,  29  Sup.  Ct.  Rep.  605,  16 
Ann.  Cas.  1098. 

On  habeas  corpus  and  writ  of  certiorari 
to  review  the  decision  of  the  magistrate  in 
extradition  proceedings,  the  hearing  must 
be  on  the  record  below. 

Sternman  v.  Peck,  26  C.  C.  A.  214,  61  U. 
S.  App.  312,  80  Fed.  883;  Selz  v.  Pree- 
burger,  49  N.  J.  L.  396,  8  Atl.  118;  4  Enc. 
PI.  &  Pr.  pp.  277,  280-284,  1058;  Re  Stupp, 
12  Blatchf.  601,  Fed.  Cas.  No.  13,663;  Ex 
parte  Lane,  6  Fed.  34;  Knowlton*s  Case, 
6  Crim.  L.  Mag.  267;  9  Am.  &  Eng.  Enc. 
Law,  199,  257;  Terlinden  v.  Ames,  184  U.  S. 
270,  46  L.  ed.  534,  22  Sup.  Ct.  Rep.  484,  12 
Am.  Crim.  Rep.  424. 

The  writ  of  habeas  corpus  is  a  proper 
remedy  for  reviewing  proceedings  for  the 
deportation  of  an  alien,  but  only  for  the 
purpose  of  ascertaining  whether  or  rot  ju- 
risdiction has  been  exceeded. 

21  Cyc.  292;  United  States  v.  Jung  Ah 
Lung,  124  U.  S.  621,  31  L.  ed.  691,  8  Sup. 
Ct.  Rep.  663. 

No  rule  of  international  law  fastens  on 
any  government  the  obligation  to  extradite 
a  fugitive  from  justice  from  a  foreign  gov- 
ernment seeking  refuge  on  our  shores, 
whether  such  fugitive  be  a  citizen  of  the 
demanding  government  or  of  the  United 
States. 

4  Moore,  International  Law  Dig.  §  580. 

In  the  absence  of  a  statute  or  treaty  to 
that  effect,  there  is  no  legal  power  in  the 
executive  department  to  extradite  criminals 
seeking  refuge  here,  whether  citizens  of  a 
foreign  government  or  of  the  United  States. 
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4  Moore,  International  Law  Dig.  §§  581, 
682,  pp.  248,  249;  1  Ops.  Atty.  Gen.  509, 
521;  3  Ops.  Atty.  Gen.  661;  2  Ops.  Atty. 
Gen.  207;  6  Ops.  Atty.  Gen.  148;  1  Moore, 
Kxtradition,  §§  21,  35,  167;  United  States 
V.  Rauscher,  119  U.  S.  407,  30  L.  ed.  425, 

7  Sup.  Ct.  Rep.  234,  6  Am.  Grim.  Rep.  222 ; 
Terlinden  v.  Ames,  184  U.  S.  270,  289,  46 
L.  ed.  534,  545,  22  Sup.  Ct.  Rep.  484,  12 
Am.  Grim.  Rep.  424;  Tucker  v.  AlexandrofT, 
183  U.  S.  424,  431,  46  L.  ed.  264,  268,  22 
Sup.  Ct.  Rep.  195. 

On  the  breach  of  a  treaty  by  a  foreign 
government,  the  executive  has  the  power 
to  suspend  the  operation  of  the  treaty,  or 
refuse  to  be  bound  by  it,  or  even  to  de- 
nounce it,  and  is  not  bound  to  wait  until 
Congress  has  acted  in  the  premises. 

1  Willoughby,  Const,  p.  518,  §  223 ;  Ken- 
nett  V.  Chambers,  14  How.  38,  14  L.  ed. 
316;  United  States  v.  Trumbull,  48  Fed. 
104;  The  Itata,  5  C.  C.  A.  608,  15  U.  S. 
App.  1,  56  Fed.  5V);  Foster  v.  Neilson,  2 
fet.  263,  307,  7  L.  ed.  415,  433;  United 
States    V.    Arredondo,    6    Pet.    691,     711, 

8  Im  ed.  547,  554;  Prize  Cases,  2  Black,  635, 
17  L.  ed.  459;  Pom.  Const.  Law,  pp.  669, 
670,  672;  Wharton,  International  Law  Dig. 
2d  ed.  p.  551;  Durand  v.  Hollins,  4  Blatchf. 
451,  Fed.  Gas.  No.  4,186;  22  Ops.  Atty  Gen. 
13;  Cuba-Cables  (1899)  22  Ops.  Atty.  Gen. 
408,  514;  Cross  v.  Harrison,  16  How.  164, 
14  L.  ed.  889;  Garcia  v.  Lee,  12  Pet.  511,  9 
L.  ed.  1176;  Williams  v.  Suffolk  Ins.  Co.  13 
Pet.  415,  10  L.  ed.  226;  Gelston  v.  Hoyt,  3 
Wheat.  246,  324,  4  L.  ed.  381,  401. 

Mr.  Pierre  P.  Garven,  for  appellees : 

In  order  to  ascertain  the  real  intention 
of  the  contracting  parties,,  the  entire  treaty 
should  be  examined. 

United  States  v.  Texas,  162  U.  S.  1,  37,  40 
L.  ed.  867,  879,  16  Sup.  Ct.  Rep.  725. 

The  Italian  government  passed  an  act 
prohibiting  ttie  extradition  of  its  citizens, 
and  as  a  result,  it  is  claimed,  whatever 
obligations  rested  upon  this  government 
have  become  dissolved.  The  validity  of 
this  so-called  legislative  release  is  not  a 
matter  for  the  judiciary,  and  the  question 
whether'this  government  is  justified  in  rec- 
ognizing its  obligations  under  the  treaty  is 
not  for  the  court  to  determine. 

Chae  Chan  Ping  v.  United  States,  130  U. 
S.  581,  602,  32  L.  ed.  1068,  1074,  9  Sup. 
Ct  Rep.  623;  Terlinden  v.  Ames,  184  U.  S. 
270,  287,  46  L.  ed.  534,  544,  22  Sup.  Ct. 
Rep.  484,  12  Am.  Crim.  Rep.  424. 

The  offer  of  evidence  to  prove  insanity 
was    properly    excluded. 

Pettit  V.  Walshes  104  U.  S.  205,  48  L.  ed. 
938.  24  Sup.  Ct.  Rep.  657;  Benson  v.  Mc- 
Mahon,  127  U.  S.  457,  32  L.  ed.  234,  8  Sup. 
Ct.  Rep.  1240;  2  Bl.  Com*  Cooley's  ed.  p. 
459. 
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All  requirements  of  the  treaty  relating  to 
the  formal  demand  were  strictly  complied 
with. 

Castro  V.  DeUriarte,  16  Fed.  93;  Grin  v. 
Shine,  187  U.  S.  180,  189,  47  L.  ed.  130, 
135,  23  Sup.  Ct.  Rep.  98,  12  Am.  Crim.  Rep. 
366. 

Mr.  Justice  liurton,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

A  writ  of  habeas  corpus  cannot  be  used 
as  a  writ  of  error.  If  Judge  Blair  had  ju- 
risdiction of  the  person  of  the  accused  and 
of  the  subject-matter,  and  had  before  him 
competent  legal  evidence  of  the  commission 
of  this  crime  with  which  the  appellant  was 
charged  in  the  complaint,  which,  according 
to  the  law  of  New  Jersey,  would  justify 
his  apprehension  and  commitment  for  trial 
if  the  crime  had  been  committed  in  that 
state,  his  decision  may  not  be  reviewed  on 
habeas  corpus.  Terlinden  v.  Ames,  184  U. 
S.  270,  278,  46  L.  ed.  534,  541,  22  Sup.  Ct. 
Rep.  484,  12  Am.  Crim.  Rep.  424;  Bryant 
v.  United  States,  167  U.  S.  104,  42  L.  ed. 
94,  17  Sup.  Ct.  Hep.  744;  McNamara  v. 
Kenkel,  226  tJ.  S.  520,  ante,  146,  33  Sup. 
Ct.  Rep.  146. 

By  a  stipulation  filed  in  the  case  for  the 
purpose  of  this  review,  it  is  agreed  that 
the  evidence  presented  to  Judge  Blair  of  the 
murder  with  which  the  accused  was 
charged,  and  of  his  criminality,  was  suffi- 
cient to  meet  the  treaty  and  statutory  re- 
quirements of  the  case,  and  the  errors  as- 
signed in  this  court,  questioning  its  legality 
and  competency,  as  well  as  those  as  to  the 
alleged  absence  of  a  warrant  or  deposition 
upon  which  such  warrant  was  issued,  have 
been  withdrawn.  But  neither  this  stipula- 
tion, nor  the  withdrawal  of  the  assignments 
of  error  referred  to,  is. to  affect  any  of  the 
matters  raised  by  other  objections  pointed 
out  in  other  assignments. 

The  objections  which  are  relied  upon  for 
the  purpose  of  defeating  extradition  may 
be  conveniently  summarized  and  considered 
under  four  heads: 

1.  That  evidence  of  the  insanity  of  the 
accused   was   offered    and   excluded. 

2.  That  the  evidence  of  a  formal  demand 
for  the  extradition  of  the  accused  was  not 
filed  until  more  than  forty  days  after  the 
arrest. 

3.  That  appellant  is  a  citizen  of  the 
United  States,  and  that  the  treaty,  in  pro- 
viding for  the  extradition  of  "persons"  ac- 
cused of  crime,  does  not  include  persons 
who  are  citizens  or  subjects  of  the  nation 
upon  whom  the  demand  is  made. 

4.  That  if  the  word  "person,"  as  used  in 
the  treaty,  includes  citizens  of  the  asylum 
country,  the  treaty,  in  so  far  as  it  covera 
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that  subject,  has  been  abrogated  by  the  con- 
duct of  Italy  in  refusing  to  deliver  up  its 
own  citizens  upon  the  demand  of  the  Unit- 
ed States,  and  by  the  enactment  of  a  mu- 
nicipal law, -since  the  treaty,  forbidding  the 
extradition  of  citizens. 

We  will  consider  these  objections  in  their 
order: 

1. 'Was  evidence  of  insanity  improperly 
excluded  ? 

It  must  be  conceded  that  impressive  evi- 
dence of  the  insanity  of  the  accused  was 
offered  by  him  and  excluded.  It  is  now  said 
that  this  ruling  was  erroneous.  But  if  so, 
this  is  not  a  writ  of  error,  and  mere  errors 
in  the  rejection  of  evidence  are  not  subject 
to  review  by  a  writ  of  habeas  corpus.  Ben- 
son V.  McMahon,  127  U.  S.  457,  461,  32 
L,  ed.  234,  230,  8  Sup.  Ct.  Rep.  1240;  Ter- 
linden  v.  Ames,  184  U.  S.  270,  278,  48  L. 
ed.  534,  641,  22  Sup.  Ct.  Rep.  484,  12 
Am.  Crim.  Rep.  424;  McNamara  v.  Henkel, 
228  U.  S.  620,  67  L.  ed.  330,  33  Sup.  Ct.  Rep. 
146.  In  the  McNamara  Case,  certain  dep- 
ositions had  been  received  for  the  prosecu- 
tion over  objection.  This  court  said  that 
there  was  legal  evidence  on  which  to  base 
the  action  of  the  commissioner  in  holding 
the  accused  for  extradition,  irrespective  of 
the  depositions  objected  to. 

But  it  is  said  that  the  act  of  1882  (22 
Stat,  at  L.  215,  §  3,  chap.  378,  U.  S.  Comp. 
Stat.  1901,  p.  3594),  requires  that  the  de- 
fendant's witnesses  shall  be  heard.  That 
section  is  most  inartificially  drawn.  It 
reads  as  follows: 

"That  on  the  hearing  of  any  case  under 
a  claim  of  extradition  by  any  foreign  gov- 
ernment, upon  affidavit  being  filed  by  the 
person  charged,  setting  forth  that  there 
are  witnesses  whose  evidence  is  material  to 
his  defense,  that  he  cannot  safely  go  to 
trial  without  them,  what  he  expects  to 
prove  by  each  of  them,  and  that  he  is  not 
possessed  of  sufficient  means,  and  is  actual- 
ly unable  to  pay  the  fees  of  such  witnesses, 
the  judge  or  commissioner  before  whom 
such  claim  for  extradition  is  heard  may 
order  that  such  witnesses  be  subpoenaed; 
and  in  such  cases  the  costs  incurred  by  the 
process,  and  tlie  fees  of  witnesses,  shall  be 
paid  in  the  same  manner  that  similar  fees 
are  paid  in  the  case  of  witnesses  subpoenaed 
in  behalf  of  the  United  States." 

The  contention  is  that  the  effect  of  this 
provision  is  to  give  the  accused  the  right 
to  introduce  any  evidence  which  would  be 
admissible  upon  a  trial  under  an  issue  of 
not  guilty.  To  this  we  cannot  agree.  The 
prime  purpose  of  the  section  is  to  afford 
the  defendant  the  means  for  obtaining  the 
testimony  of  witnesses,  and  to  provide  for 
their  fees.  In  no  sense  does  the  statute 
make  relevant,  legal,  or  competent  evidence 
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which  would  not  have  been  competent  before 
the  statute  upon  such  a  hearing.  True,  the 
statute  speaks  of  evidence  "material  for  his 
defense,  without  which  he  cannot  go  safely 
to  trial,"  but  we  cannot  discover  that  Con- 
gress intended  to  depart  from  the  provisions 
of  the  1st  article  pf  the  treaty,  which  re- 
quires that  a  surrender  shall  be  made  "upon 
such  evidence  of  criminality  as,  according 
to  the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  shall  be  found,  would 
justify  his  or  her  apprehension  and  commit- 
ment, if  the  crime  had  been  there  com- 
mitted. The  provision  is  common  to  many 
treaties,  and  Congress,  by  §  5270,  Revised 
Statutes,  has,  in  aid  of  such  treaties,  pre- 
scribed the  procedure  upon  such  a  hearing 
in  these  words: 

"Whenever  there  is  a  treaty  or  conven- 
tion fo^  extradition  between  the  govern- 
ment of  the  United  States  and  any  foreign 
government,  any  justice  of  the  Supreme 
Court,  circuit  judge,  district  judge,  com- 
missioner, authorized  so  to  do  by  any  of 
the  courts  of  the  United  States,  or  judge 
of  a  court  of  record  of  general  jurisdiction 
of  any  state,  may,  upon  complaint  made 
under  oath,  charging  any  person  found  with- 
in the  limits  of  any  state,  district,  or  ter- 
ritory, with  having  committed  within  the 
jurisdiction  of  any  such  foreign  government 
any  of  the  crimes  provided  for  by  such 
treaty  or  convention,  issue  his  warrant  for 
the  apprehension  of  the  person  so  charged, 
that  he  may  be  brought  before  such  justice, 
judge,  or  commissioner,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and 
considered.  If,  on  such  hearing,  he  deems 
the  evidence  sufficient  to  sustain  the  charge 
under  the  provisions  of  the  proper  treaty  or 
convention,  he  shall  certify  the  same,  to- 
gether with  a  copy  of  all  the  testimony 
taken  before  him,  to  the  Secretary  of  State, 
that  a  warrant  may  issue  upon  the  requisi- 
tion of  the  proper  authorities  of  such  for- 
eign government,  for  the  surrender  of  such 
person,  according  to  the  stipulations  of  the 
treaty  or  convention;  and  he  shall  issue  his 
warrant  for  the  commitment  of  the  person 
so  charged  to  the  proper  jail,  thei'e  to  re- 
main until  such  surrender  shall  be  made." 

Judge  Blair  made  the  certificate  in  form 
and  substance  in  conformity  with  the  stat- 
ute, and  upon  the  receipt  of  that,  a  war- 
rant was  duly  issued  for  the  surrender  of 
the  appellant  to  the  agents  of  the  Italian 
government. 

In  Benson  v.  McMahon,  supra,  this  court 
said  of  a  similar  provision  in  the  treaty 
with  Mexico  [12  Stat,  at  L.  1199],  in  con- 
nection  with    §    5270,   Revised    Statutes, — 

"Taking  this  provision  of  the  treaty  and 
that  of  the  Revised  Statutes  above  recited, 
we  are  of  opinion  that  the  proceeding  before 
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the  commissioner  is  not  to  be  regarded  as  in 
the  nature  of  a   final  trial   by   which  the 
prisoner  could  be  convicted  or  acquitted  of 
the  crime  charged  against  him,  but  rather 
of  the  character  of  those  preliminary  exam- 
inations which  take  place  every  day  in  this 
country  before  an  examining  or  committing 
magistrate  for  the  purpose  of  determining 
whether  a  case  is  made  out  which  will  jus- 
tify the  holding  of  the  accused,  either  by 
imprisonment  or  under  bail,  to  ultimately 
answer  to  an  indictment  or  other  proceed- 
ing, in  which  he  shall  be  finally  tried  upon 
the  charge  made  against  him.    The  language 
of  the  treaty  which  we   have  cited,   above 
quoted,   explicitly   provides   that  'the   com- 
mission of  the  crime  shall  be  so  established 
as  that  the  laws  of  the  country  in  which 
the  fugitive  or  the  person  so  accused  snail 
be  found  would  justify  his  or  her  apprehen- 
sion and  commitment  for  trial  if  the  crime 
had  been  there  committed/    This  prescribes 
the  proceedings  in  these  preliminary  exam- 
inations as  accurately  as  language  can  well 
do  it.     The  act  of  Congress  conferring  ju- 
risdiction upon  the  commissioner,  or  other 
examining  oflScer,  it  may  be  noted  in  this 
connection,  says  that  if  he  deems  the  evi- 
dence sufificient  to  sustain  the  charge  under 
the  provisions  of  the  trinty,  he  shall  cer- 
tify the  same,  together  with  a  copy  of  all 
the   testimony,   and   issue  his  warrant  for 
the  commitment  of  the  person  so  charged. 

"We  are  not  sitting  in  this  court  on  the 
trial  of  the  prisoner,  with  power  to  pro- 
nounce him  guilty  and  punish  him,  or  de- 
clare him  innocent  and  acquit  him.  We  are 
now  engaged  simply  in  an  inquiry  as  to 
whetlipr,  under  the  construction  of  the  act 
of  Congress,  and  the  treaty  entered  into 
between  this  country  and  Mexico,  there  was 
legal  evidence  before  the  commissioner  to 
justify  him  in  exercising  his  power  to  com- 
mit the  person  accused  to  custody  to  await 
the  requisition  of  the  Mexican  government." 

To  repeat,  the  act  of  1882  does  not  pre- 
scribe the  extent  to  which  evidence  thus  ob- 
tained shall  be  admitted,  and  we  quite 
agree  with  the  view  expressed  by  Judge 
Brown,  in  Re  Wadge,  15  Fed.  864,  who 
said:  * 

'The  phrase  in  §  3  of  the  act  of  August  3, 
1882,  'that  he  (the  accused)  cannot  safely 
go  to  trial  without  them'  (witnesses),  can- 
not be  construed  as  giving  a  right  to  a  full 
trial  in  violation  of  treaty  stipulations;  but 
it  must  be  confined  to  such  a  preliminary 
hearing  only  as  was  already  allowable  under 
the  existing  practice;  viz.^  such  as  is  ap- 
propriate to  a  hearing  having  reference 
onlv  to  a  commitment  for  future  trial.*' 

There  is  not  and  cannot  well  be  any  uni- 
form  rule  determining  how   far  an   exam 
ming  magistrate  should  hear  the  witnesses 
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produced  by  an  accused  person.  Th^  pro- 
ceeding is  not  a  trial.  Tlie  issue  is  con- 
fined to  the  single  question  of  whether  the 
evidence  for  the  state  makes  a  prima  facie 
case  of  guilt  sufficient  to  make  it  proper 
to  hold  the  party  for  trial.  Such  commit- 
ting trials,  if  they  may  be  called  trials  in 
any  legal  sense,  are  usually  regulated  by 
local  statutes.  Neither  can  the  courts  be 
expected  to  bring  about  uniformity  of  prac- 
tice as  to  the  right  of  such  an  accused  per- 
son to  have  his  witnesses  examined,  since  if 
they  are  heard,  that  is  the  end  of  the  mat- 
ter, as  the  ruling  cannot  be  reversed. 

In  this  case  the  magistrate  refused  to 
hear  evidence  of  insanity.  It  is  claimed 
that  because  he  excluded  such  evidence,  the 
judgment  committing  appellant  for  extradi- 
tion is  to  be  set  aside  as  a  nullity,  and  the 
accused  set  at  liberty.  At  most  the  ex- 
clusion was  error,  not  reversible  by  habeas 
corpus.  To  have  witnesses  produced  to 
contradict  the  testimony  for  the  prosecu- 
tion is  obviously  a  very  different  thing 
from  hearing  witnesses  for  the  purpose  of 
explaining  matters  referred  to  by  the  wit- 
nesses for  the  government.  This  distinc- 
tion was  taken  by  Mr.  Justice  Washington 
in  the  case  of  United  States  v.  White,  2 
Wash.  C.  C.  29,  Fed.  Cas.  No.  16,685,  when 
he  said: 

"Generally  speaking,  the  defendant's  wit- 
nesses are  not  examined  upon  an  applica- 
tion to  bind  him  over  to  answer  upon  a 
criminal  charge.  The  defendant's  witnesses 
are  never  sent  to  the  grand  jury,  except 
where  the  attorney  for  the  prosecution  con- 
sents thereto.  But  in  this  incipient  stage 
of  the  prosecution,  the  judge  may  examine 
witnesses  who  were  present  at  the  time 
when  the  offense  is  said  to  have  been  com- 
mitted, to  explain  what  is  said  by  the  wit- 
nesses for  the  prosecution;  and  the  cross- 
examination  of  the  witnesses  for  the  prose- 
cution  is  certainly  improper." 

We  therefore  conclude  that  the  examin- 
ing magistrate  did  not  exceed  his  authority 
in  excluding  evidence  of  insanity.  'If  the 
evidence  was  only  for  the  purpose  of  show- 
ing present  insanity  by  reason  of  which 
the  accused  was  not  capable  of  defending 
the  charge  of  crime,  it  is  an  objection  which 
should  be  taken  before  or  at  the  time  of 
his  trial  for  the  crime,  and  heard  by  the 
court  having  jurisdiction  of  the  crime.  If. 
it  was  offered  to  show  insanity  at  the  time 
of  the  commission  of  the  crime,  it  was  ob- 
viously a  defense  which  should  be  heard  At 
the  time  of  his  trial,  or  by  a  preliminary 
hearing  in  the  jurisdiction  of  the  crime,  if 
so  provided  for  by  its  laws.  By  the'  law 
of  New  Jersey,  insanity  as  an  excuse  for 
crime  is  a  defense,  and  the  burden  of  mak- 
ing it  out-  is  upon  the  defendant.     Graven 
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V.  State,  45  N.  J.  L.  203,  4  Am.  Crim.  Rep. 
386;  SUte  v.  Maioni,  78  N.  J.  L.  339,  341, 
74  Atl.  528,  20  Ann.  Cas.  204;  State  v. 
Peacock,  50  N.  J.  L.  34,  36,  11  Atl.  270. 
A  defendant  has  no  general  right  to  have 
evidence  exonerating  him  go  before  a  grand 
jury,  and  unless  the  prosecution  consents, 
such  witnesses  may  be  excluded.  1  Chitty, 
Grim.  Law,  318;  United  States  v.  White, 
supra;  Res  publica.v.  Shaffer,  1  Dall.  236, 
1  L.  ed.  116;  United  States  v.  Palmer,  2 
Cranch,  C.  C.  11,  Fed.  Cas.  No.  15,989;, 
United  States  v.  Terry,  39  Fed.  355,  362. 

2.  It  was  next  objected  that  no  formal 
demand  for  the  extradition  of  the  appellant 
was  made  within  forty  days  after  his  ar- 
rest, and  that  he  was  therefore  entitled  to 
be  set  at  liberty.  The  objection  is  founded 
upon  the  supplemental  convention  with 
Italy  of  1884,  heretofore  set  out. 

A  "certiHcate,"  such  as  was  indicated 
by  that  convention,  was  undoubtedly  "ex- 
hibited" to  the  committing  magistrate,  and 
was  the  basis  of  his  action.  The  other 
parts  of  the  provision  are  not  clear.  What 
is  referred  to  by  the  phrase,  "the  requisi- 
tion, together  with  the  documents  above 
provided,"  etc.,  which  is  required  to  be 
made  within  forty  days,  or  the  person  set 
at  liberty?  The  "certificate"  attesting 
"that  a  requisition  has  been  made,"  etc., 
was  "exhibited"  to  Judge  Blair;  and  wc 
fail  to  find  in  this  clause  of  the  treaty 
any  requirement  that  the  subsequent 
"formal  demand"  for  the  extradition  shall 
be  filed  with  the  magistrate  within  forty 
days  after  the  arrest  of  the  accused,  or 
at  any  other  time.  The  whole  of  the  con- 
vention should  be  read  together  and  in 
connection  with  §  6270,  Revised  Statutes, 
which  is  applicable  to  all  treatises.  Under 
§  5270,  any  one  of  the  judicial  officers 
named  therein  may,  upon  complaint,  char- 
ging one  of  the  crimes  named  in  the  treaty, 
issue  his  warrant  of  arrest  and  hear  the 
evidence  of  criminality.  This  done,  his 
duty  is,  if  he  deems  the  evidence  sufficient 
to  hol'd  the  accused  for  extradition,  to 
commit  him  to  jail,  and  to  certify  his 
conclusion,  with  the  evidence,  to  the  Secre- 
tary of  State,  who  may  then,  "upon  the 
requisition  of  the  proper  authorities  of  such 
foreign  government,  issue  his  warrant  for 
the  surrender  of  the  accused.  Revised 
Statutes,  §§  5272,  5273.  Of  course,  the 
effect  of  the  supplementary  treaty  of  1884, 
being  later  than  the  statutory  requirements 
above  referred  to,  is  to  supersede  the  stat- 
ute in  80  far  as  there  is  a  necessary  con- 
flict in  the  carrying  out  of  the  extradition 
obligation  between  this  country  and  Italy. 
But,  as  observed  in  Grin  v.  Shine,  187  U. 
S.  181,  191,  47  L.  ed.  130,  136,  23  Sup.  Ct. 
Rep.  98,  12  Am.  Crim.  Rep.  366,  "Congress  I 
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has  a  perfect  right  to  provide  for  the  ex- 
tradition of  crimmals  in  its  own  way,  with 
or  without  a  treaty  to  that  effect,  and  to 
declare  that  foreign  criminals  shall  be 
surrendered  upon  such  proofs  of  criminality 
as  it  may  judge  sufficient.  Castro  v.  De- 
Uriarte,  16  Fed.  93.  This  appears  to  have 
been  the  object  of  §  5270,  which  is  ap- 
plicable to  all  foreign  governments  with 
which  we  have  treaties  of  extradition." 
This  section,  by  its  very  terms,  applies  "in 
all  cases  in  which  there  now  exists  or  here- 
after may  exist,  any  treaty  or  convention 
for  extradition."  Had  there  been  no  law 
of  Congress  upon  the  subject,  the  method 
of  procedure  prescribed  by  the  supplemen- 
tary treaty  of  1884  would  necessarily  have 
been  the  proper  one,  and  the  committing 
magistrate  could  have  proceeded  only  ac- 
cording to  the  treaty,  for  that  would  have 
been  the  only  law  of  the  land  applicable 
to  the  case  and  the  only  source  of  his  au- 
thority. 

It  was  therefore  competent  for  Judge 
Blair  to  act  upon  the  complaint  made  be- 
fore him  independently  of  any  preliminary 
mandate  or  certificate,  such  as  was  in  fact 
issued  and  "exhibited"  to  him  in  this  case, 
being  plainly  authorized  so  to  do  by  the 
terms  of  §  5270.  The  personal  rights  of 
the  accused  are  saved  by  the  provisions  of 
the  same  section,  since  he  could  only  have 
been  surrendered  upon  the  warrant  of  the 
Secretary  of  State,  based  upon  the  evidence 
presented  upon  the  hearing,  and  the  con- 
clusion of  the  sufficiency  of  the  evidence 
of  criminality  certified  to  the  Secretary 
of  State,  and  upon  a  formal  requisition 
for  extradition.  Castro  v.  DeUriarte,  16 
Fed.  93,  97;  Grin  v.  Shine,  supra. 

Construed  in  the  light  of  the  original 
and  supplementary  conventions  with  Italy, 
and  of  §  5270,  Revised  Statutes,  we  do  not 
find  that  it  was  obligatory  that  the  "for- 
mal demand"  referred  to  in  the  1884  clause 
should  be  proven  in  the  preliminary  pro- 
ceeding within  forty  days  after  the  arrest. 
That  is  a  demand  made  upon  the  executive 
authority  of  the  United  States  by  the  ex- 
ecutive authority  of  Italy.  Its  presentation 
was  not  necessary  to  give  the  examining 
magistrate  jurisdiction.  Such  a  formal 
demand  was  in  fact  made  on  July  28,  1010, 
less  than  forty  days  after  the  arrest.  That, 
together  with  the  certificate  of  the  magis- 
trate and  the  evidence  submitted  to  him, 
was  the  authority  of  law  under  which  the 
Secretary  of  State  issued  his  warrant  of 
extradition.  Every  requirement  of  the  law, 
whether  it  appears  in  the  treaty  or  in  the 
act  of  Congress,  was  substantially  complied 
with.  This  was  the  construction  placed 
upon  the  treaty "  by  Mr.  Secretary  Knox 
ip   answer  to  the  same  objection  made    to 
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him  before  he  issued  his  warrant,  and  also 
of  Judge  Rellstab,  who  dismissed  the  pe- 
tition for  a  writ  of  habeas  corpus,  and  from 
whose  decree  this  appeal  comes. 

3.  By  article  1  of  the  extradition  treaty 
with  Italy,  the  two  governments  mutually 
agree  to  deliver  up  all  persons  who,  haying 
been  convicted  of  or  charged  with  any  of 
the  crimes  specified  in  the  following  article, 
committed  within  the  jurisdiction  of  one 
of  the  contracting  parties,  shall  seek  an 
asylum  in  the  other,  etc.  It  is  claimed 
by  counsel  for  the  appellant  that  the  word 
"persons,"  as  used  in  this  article,  does 
not  include  persons  who  are  citizens  of  the 
asylum   country. 

That  the  word  "persons"  etymologically 
includes  citizens  as  well  as  those  who  are 
not  can  hardly  be  debatable.     The  treaty 
contains  no  reservation  of  citizens  of  the 
country  of  asylum.    The  contention  is  that 
an  express  exclusion  of  citizens  or  subjects 
is  not  necessary,  as   by   implication   from 
accepted  principles  of  public  law,  persons 
who  are  citizens  of  the  asylum  country  are 
excluded  from  extradition  conventions  un- 
less   expressly    included.      This    was    the 
position  taken  by  the  Foreign  Minister  of 
Italy  in  a  correspondence  in  1890  with  the 
Secretary   of   State   of   the   United   States, 
concerning  a  demand  made  by  the  United 
States  for'  the  extradition  of  Bevivini  and 
Villella,  two  subjects  of  Italy  whose  extra- 
dition was  sought,  that  they  might  be  tried 
for    a    crime    committed    in    this    country. 
Their  extradition  was  refused  by  Italy  on 
account  of  their  Italian  nationality.     The 
Foreign  Minister  of  Italy  advanced  in  favor 
of  the  Italian  position  these  grounds:    (a) 
That  the   Italian   Penal   Code   of   1890,   in 
express    terms   provided   that,   "the   extra- 
dition of  a  citizen  is  not  permitted;"    (b) 
that  a  crime  committed  by  an  Italian  sub- 
ject in  a  foreign  country  was  punishable  in 
Italy,  and,  therefore,  there  was  no  ground 
for  saying  that  unless  extradited  the  crime 
would  go  unpunished;  and   (c)   that  it  has 
become  a  recognized  principle  of  public  in- 
ternational  law   that  one   nation   will  not 
deliver  its   own   citizens  or   subjects   upon 
the  demand  of  another,  to  be  tried  for  a 
crime   committed    in   the   territory   of   the 
latter,   unless    it  has    entered    into   a    con- 
vention expressly  so  contracting;  and  that 
the   United    States    had    itself    recognized 
the  principle  in  many  treaties  by  inserting 
a    clause    exempting    citizens    from    extra- 
dition.    United    States    Foreign    Relations 
1890,  p.  555.     Mr.  Blaine,   then   Secretary 
of    State  of    the   United   States,    protested 
against  the  position  of  the  Italian  govern- 
ment, and  maintained  the  view  that  citizens 
were  included    among   the   persons   subject 
to    extradition    unl**ss    expressly    excluded. 
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His  defense  of  the  position  is  full  and  re- 
markably able.  It  is  to  be  found  in  United 
States  Foreign  Relations  for  1890,  pp.  557, 
566. 

We  shall  pass  by  the  effect  of  the  Penal 
Code  in  preventing  the. authorities  of  Italy 
from  carrying  out  its  international  engage- 
ments to  surrender  citizens,  for  that  has 
no  bearing  upon  the  question  now  under 
consideration,  which  is  whether,  under  ac- 
cepted principles  of  international  law, 
citizens  are  to  be  regarded  as  not  embraced 
within  an  extradition  treaty  unless  express- 
ly included.  That  it  has  come  to  be  the 
practice  with  a  preponderant  number  of 
nations  to  refuse  to  deliver  its  citizens  is 
true;  but  this  exception  is  convincingly 
shown  by  Mr.  Blaine  in  his  reply  to  the 
Foreign  Minister  of  Italy,  and  by  the 
thorough  consideration  of  the  whole  sub- 
ject by  Mr.  John  Basset  Moore,  in  his 
treatise  on  extradition,  chap.  V.,  pp.  152, 
193,  to  be  of  modern  origin.  The  beginning 
of  the  exemption  is  traced  to  the  practice 
between  France  and  the  Low  Countries  in 
the  18th  century.  Owing  to  the  existence 
in  the  municipal  law  of  many  nations  of 
provisions  prohibiting  the  extradition  of 
citizens,  the  United  States  has  in  several 
of  its  extradition  treaties  clauses  exempt- 
ing citizens  from  their  obligation.  The 
treaties  in  force  in  1910  may  therefore  be 
divided  into  two  classes:  those  which  ex- 
pressly exempt  citizens,  and  those  which 
do  not.  Those  which  do  contain  the  limi- 
tation are  by  far  the  larger  number.  Among 
the  treaties  which  provide  for  the  extra- 
dition of  "persons,"  without  limitation  or 
qualification,  are  the  following: 

With  Great  Britain,  November  10,  1842, 
[12  Stat,  at  L.  572],  extended  July  12, 
1889  [26  Stat,  at  L.  1508],  United  States 
Treaties  1910,  pp.  650  and  740. 

With  France,  April  13,  1844,  id.  p.  526 
[8  Stat,  at  L.  580]. 

With  Italy,  March  23,  1868,  id.  p.  966 
[15  Stat,  at  L.  629]. 

With  Venezuela,  August  27,  1860,  id.  p. 
1845  [12  Stat,  at  L.  1143]. 

With  Ecuador,  1872,  id.  p.  436  [18  Stat, 
at  L.  756]. 

With  Dominican  Republic,  1867,  id.  p. 
413   [15  Stat,  at  L.  473]. 

The  treaty  with  Japan  of  1886,  id.  p. 
1025,  contains  a  qualification  in  these 
words : 

"Art.  7.  Neither  of  the  contracting  par- 
ties shall  be  bound  to  deliver  up  its  own 
citizens  or  subjects  under  the  stipulations 
of  this  convention,  but  they  shall  have  the 
power  to  deliver  them  up,  if,  in  their  dis- 
cretion, it  be  deemed  proper  to  do  so."  [24 
Stat,  at  L.  1017]. 

The   conclusion   we   reach   is,   that  there 
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is  no  principle  of  international  law  bv 
which  citizens  are  excepted  out  of  an  agree- 
ment to  surrender  "persons,"  where  no  such 
exception  is  made  in  the  treaty  itself. 
Upon  the  contrary,  the  word  "persons"  in- 
cludes all  persons  when  not  qualified  as  it 
is  in  some  of  the  treaties  between  this  and 
other  nations.  That  this  country  has  made 
such  an  exception  in  some  of  its  conventions 
and  not  in  others  demonstrates  that  the 
contracting  parties  were  fully  aware  of  the 
consequences  unless  there  was  a  clause 
qualifying  the  word  "persons."  This  inter- 
pretation has  been  consistently  upheld  by 
the  United  States,  and  enforced  under  the 
several  treaties  which  do  not  exempt  citi- 
zens. That  Italy  has  not  conformed  to  this 
view,  and  the  effect  of  this  attitude,  will 
be  considered  later.  But  that  the  United 
States  has  always  construed  its  obligation 
as  embracing  its  citizens  is  illustrated  by 
the  action  of  the  executive  branch  of  the 
government  in  this  very  instance.  A  con- 
struction of  a  treaty  by  the  political  de- 
partment of  the  government,  while  not  con- 
clusive upon  a  court  called  upon  to  construe 
such  a  treaty  in  a  matter  involving  personal 
rights,  is  nevertheless  of  much  weight. 

The  subject  is  summed  up  by  Mr.  John 
Bassett  Moore  in  his  work. on  Extradition, 
vol.  1,  p.  170,  §  138,  where  he  says: 

"  'Persons*  includes  citizens.  In  respect 
to  the  persons  to  be  surrendered,  the  extra- 
dition treaties  of  the  United  States  all 
employ  the  general  term  'persons,'  or  'all 
persons.'  Hence,  where  no  express  excep- 
tion is  made,  the  treaties  warrant  no  dis- 
tinctions as  to  nationality.  Writing  on  the 
general  subject  of  the  extradition  treaties 
of  the  United  States  and  the  practice  there- 
under, Mr.  Seward  said:  'In  some  of  the 
United  States*  extradition  treaties  it  is 
stipulated  that  the  citizens  or  subjects  of 
the  parties  shall  not  be  surrendered.  Where 
there  is  no  express  reservation  of  the  kind, 
there  would  not,  it  is  presumed,  be  any 
hesitation  in  giving  up  a  citizen  of  the 
United  States  to  be  tried  abroad.*  Such 
has  been  the  uniform  and  unquestioned 
practice  under  the  treaty  with  Great  Brit- 
ain of  1842,  in  which  the  term  'all  persons* 
is  used." 

The  effect  of  yielding  to  the  interpreta- 
tion urged  by  Italy  would  have  brought 
about  most  serious  consequences  as  to  other 
treaties  then  in  force.  One  of  these  was 
the  extradition  treaty  with  Great  Britain, 
made  as  far  back  as  1843.  Inasmuch  as 
under  the  law  of  that  country,  as  of  this, 
crimes  committed  by  their  citizens  within 
the  jurisdiction  of  another  country  were 
punishable  only  where  the  crime  was  com- 
mitted, it  was  important  that  the  Italian 
interpretation  should  not  be  accepted. 
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4.  We  come  now  to  the  contention  that 
by  the  refusal  of  Italy  to  deliver  up  fugi- 
tives of  Italian  nationality,  the  treaty  has 
thereby  ceased  to  be  of  obligation  on  the 
United  States.  The  attitude  of  Italy  is 
indicated  by  its  Penal  Code  of  1000,  which 
forbids  the  extradition  of  citizens,  and  by 
the  denial  in  two  or  more  instances  to 
recognize  this  obligation  of  the  treaty  as 
extending  to  its  citizens. 

During  a  preliminary  correspondence  be- 
tween  the   Department   of   State,   and   the 
Italian   Chargi   d*Affaire8f   in   reference   to 
the  provisional  arrest  and  detention  of  the 
appellant   under   articles    1    and   2   of   the 
treaty,  as  extended  by  article  2  of  the  ad- 
ditional convention  of  1884,  Mr.  Knox,  the 
then  Secretary  of  State,  inquired  "whether 
or   not   the   Department   is   to   understand 
that  by   initiating  extradition   proceedings 
for  the  surrender  of  this  American  citizen 
accused    of    committing    murder    in    Italy, 
your  government  wishes  to  be  understood 
as  surrendering  its  view  heretofore  enter- 
tained, and  as  being  now  willing  to  adopt 
as  to  cases  which  may  hereafter  arise  be- 
tween the  two  governments,  the  view  that 
the  extradition  treaties  of  1868,  1869    [16 
Stat    at    L.    707].   and    1884,    between    the 
United   States   and  Italy,   require  the  sur- 
render by  each  government,  of  any  and  all 
persons,  irrespective  of  the  nationality,  who, 
having  been  convicted  for  or  charged  with, 
commission  of  any  of  the  crimes  specified 
in   the    treaty,   within    the   jurisdiction    of 
one  of  the  contracting  parties,   shall   seek 
an  asylum  or  be  found  within  the  territory 
of  the  other;   and  further  and  specifically 
to  inquire  whether  the  government  of  Italy 
now   proposes    as    to   all   cases   arising    in 
the  future,  to  deliver  to  the  government  of 
tiie  United  States,  under  and  in  accordance 
with    the    treaty    provisions,   tnose   Italian 
subjects    who,    committing    crimes  .  in    the 
United   States,   take   refuge   in  Italy." 

The  reply  to  this  was  as  follows: 

July  1,  1910. 
Mr.  Secretary  of  State:  — 

By  telegram  of  June  24,  last,  your  Excel- 
lency inquired  whether,  in  instituting  ex- 
tradition proceedings  in  the  case  of  Porter 
Charlton,  who  confessed  having  committed 
murder  at  Moltrasio,  the  King's  government 
intended  to  depart  from  the  rule,  heretofore 
observed,  not  to  surrender  its  own  subjects, 
and  whether  it  was  to  be  inferred  that 
Italians  guilty  of  an  offense  committed  on 
American  territory,  who  should  take  refuge 
in  Italy,  should  hereafter  be  delivered  with- 
out fail  to  the  American  government. 

I  now  have  the  honor  to  inform  your 
Excellency  that  the  King's  government  can- 
not  depart   from   the   principle   established 


1013. 


CflARLTON  V.  KELLY. 


40f 


by  'our  law,  that  oui*  nationals  cannot  be 
surrendered  to  foreign  powers.  Further- 
more, this  principle  does  not  conflict  with 
the  provisions  of  the  extradition  conven- 
tion. Indeed,  it  seems  logical  that  so  far 
as  parity  in  the  matter  of  extraditing  their 
respective  citizens  or  subjects  is  concerned, 
each  party  should,  in  the  absence  of  spe- 
cific provisions  in  the  convention  itself,  be 
guided  by  the  spirit  of  its  own  legislation. 

The  Italian  law  does  not  consent  to  the 
extradition  of  nationals,  but  the  Italian 
courts  are  competent  to  try,  on  the  request 
of  a  foreign  government,  their  nationals 
who  may  have  committed  offenses  on  that 
government's  territory. 

Contrariwise,  the  laws  of  the  United 
States,  by  not  permitting  local  tribunals  to 
try  American  citizens  for  offenses  commit- 
ted abroad,  seem  to  admit  of  their  being 
extradited.  Otherwise  an  offender  would, 
under  the  egis  of-  the  law  itself,  escape  the 
punishment  he  deserves. 

I  have  the  honor  to  inform  your  Excel- 
lency that  the  requisite  extradition  papers 
in  the  case  of  Porter  Charlton  will  be  for- 
warded to  nie  without  delay,  and  in  the 
meanwhile  I  beg  you  kindly  to  cause  the 
prisoner  to  be  held  in  provisional  deten- 
tion. 

On  July  28,  1910,  the  following  com- 
munication was  addressed  to  the  Secretary 
of  State,  and  was  received  on  July  30, 1910 : 

Mr.  Secretary  of  State: — 

Referring  to  previous  communications, 
and  in  accordance  with  the  provisions  of 
article  5  of  the  extradition  convention  of 
March  23,  1868,  I  have  the  honor  to  lay 
before  your  Excellency  a  formal  request 
for  the  extradition  of  Porter  Charlton,  who 
has  confessed  the  crime  of  murder  com- 
mitted on  the  person  of  his  own  wife  at 
Moltrasio,  Como,  which  crime  is  specified 
in  article  2,  §  1,  of  the  said  convention. 

Your  Excellency  has  already  been  so  good 
as  to  forward  to  me,  in  note  No.  864  of 
June  28  last,  the  preliminary  certificate 
of  arrest  provided  by  article  2  of  the  ad- 
ditional convention  of  June  11,  1884,  with 
a  view  to  the  provisional  arrest  of  the 
above-named  accused. 

In  support  of  this  request,  I  have  the 
honor  to  transmit  herewith  to  your  Ex- 
cellency the  record  of  proceedings  conducted 
by  the  court  of  Como  in  the  case  of  the 
aforesaid  murder.  The  papers  are  regu- 
larly visaed  by  the  Embassy  of  the  United 
States  at  Home. 

Awaiting  the  Federal  "warrant"  and  the 
kind' return  of  the  inclosed  papers  for  sub- 
mission to  the  competent  court,  I  avail 
mvself  of  this  opportunity  to  renew  to  your 
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Excellency,  togethet  with  my  thanks  in 
advance,  the  assurance  of  my  highest  con- 
sideration. 

To  this  the  Secretary  of  State,  after  the 
conclusion  of  the  hearing  before  Judge 
Blair,  and  the  receipt  by  the  Department 
of  his  judgment  and  the  evidence  produced 
before  him,  replied  as  follows: 

Washington,  December   10,  1901. 
Excellency: — 

In  compliance  with  the  request  made  by 
your  Embassy  in  its  note  of  July  28  last, 
and  in  pursuance  of  existing  treaty  stipu- 
lations between  the  United  States  and  Italy, 
I  have  the  honor  to  inclose  a  warrant  of 
surrender  in  the  case  of  Porter  Charlton, 
charged  with  murder,  committed  witnin  the 
jurisdiction  of  the  Kingdom  of  Italy,  and 
examined  and  committed  for  surrender  by 
the  Honorable  John  A.  Blair,  judge  of  the 
court  of  common  pleas  in  and  for  the  coun- 
ty of  Hudson,  in  the  state  of  New  Jersey. 

Accept,  Excellency,  the  renewed  assur- 
ance of  my  highest  consideration. 

The  attitude  of  the  Italian  government, 
indicated  by  proffering  this  request  for  ex- 
tradition "in  accordance  with  article  5  of 
the  treaty  of  1868,"  is,  as  shown  by  the 
communication  of  July  1st,  set  out  above, 
substantially  this, — 

i^'irst.  That  crimes  committed  by  an 
American  in  a  foreign  country  were  not 
justiciable  in  the  United  States,  and  must 
therefore  go  unpunished  unless  the  accused 
be  delivered  to  the  country  wherein  the 
crime  was  committed  for  trial. 

Second.  Such  was  not  the  case  with 
Italy,  since,  under  the  laws  of  Italy,  crimes 
comrtiitted  by  its  subjects  in  foreign  lands 
were  justiciable  in  Italy. 

Third.  That  as  a  consequence  of  the 
difference  in  the  municipal  law,  "it  was 
logical  that  so  far  as  parity  in  the  matter 
of  extraditing  their  respective  citizens  or 
subjects  is  concerned,  each  party  sliould, 
in  the  absence  of  specific  provisions  in  the 
convention  itself,  be  guided  by  tlie  spirit 
of  its  own   legislation." 

This  adherence  to  a  view  of  the  obliga- 
tion of  the  treaty  as  not  requiring  one  coun- 
try to  surrender  its  nationals  while  it  did 
the  other  prcsentc^J  a  situation  in  which 
the  United  States  mij?ht  do  either  of  two 
things;  namely,  abandon  its  own  interpre- 
tation of  the  word  "persons"  as  including 
citizens,  or  adhere  to  its  own  interpreta- 
tion and  surrender  the  appellant,  although 
the  obligation  had,  as  to  nationals,  ceased 
to  be  reciprocal.  The  United  States  could 
not  yield  its  own  interpretation  of  the 
treatv,  since  that  would  have  had  the  most 
serious   consequence   on    five   otlicr   treaties 
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in  which  tlie  word  "persons"  had  been  used 
in  its  ordinary  meaning,  as  including  all 
personSf  and,  tlicrefore,  not  exempting  citi- 
zens. If  the  attitude  of  Italy  was,  as  con- 
tended, a  violation  of  the  obligation  of  the 
treaty,  which,  in  international  law,  would 
have  justified  the  United  States  in  de- 
nouncing the  treaty  as  no  longer  obligatory, 
it  did  not  automatically  have  that  effect. 
If  the  United  States  elected  not  to  declare 
ita  abrogation,  or  come  to  a  rupture,  the 
treaty  would  remain  in  force.  It  was  only 
voidable,  not  void ;  and  if  the  United  States 
should  prefer,  it  might  waive  any  breach 
which,  in  its  judgment,  had  occurred,  and 
conform  to  its  own'  obligation  as  if  there 
had  been  no  such  breach.  1  Kent,  Com.  p. 
175. 

Upon  this  subject  Vattel,  Nations,  •452, 
says: 

"When  the  treaty  of  peace  is  violated 
by  one  of  the  contracting  parties,  the  other 
has  the  option  of  either  declaring  the  treaty 
null  and  void,  or  allowing  it  still  to  sub- 
sist; for  a  contract  which  contains  recipro- 
cal engagements  cannot  be  binding  on  him 
vvitli  respect  to  the  party  who,  on  his  side, 
pays  no  regard  to  the  same  contract.  But, 
if  he  chooses  not  to  come  to  a  rupture,  the 
treaty  remains  valid  and  obligatory." 

Grotius   says    (bk.   3,   chap.   20,   If   38)  : 

"It  is  honorable  and  laudable  to  main- 
tain a  peace,  even  after  it  has  been  violated 
by  the  other  party:  as  Scipio  did,  after  the 
many  treacherous  acts  of  the  Carthaginians. 
For  no  one  can  release  himself  from  an 
obligation  *by  acting  contrary  to  his  engage- 
ments. And  though  it  may  be  further  said 
that  the  peace  is  broken  by  such  an  act, 
yet  the  breach  ought  to  be  taken  in  favour 
of  the  innocent  party,  if  he  thinks  proper 
to  avail  himself  of  it.'* 

In  5  Moore's  International  Law  Digest, 
page  366,  it  is  said: 

"A  treaty  is  primarily  a  compact  between 
independent  nations,  and  depends  for  the 
enforcement  of  its  provisions  on  the  honor 
and  the  interests  of  the  governments  which 
are  parties  to  it.  If  these  fail,  its  infrac- 
tion becomes  the  subject  of  international 
reclamation  and  negotiation,  which  may 
lead  to  war  to  enforce  them.  With  this 
judicial  tribunals  have  nothing  to  do." 

In  the  case  of  Re  Thomas,  12  Blatchf. 
370,  Fed.  Cas.  No.  13,887,  Mr.  Justice 
Blatchf ord    (then  district  judge)   said: 

"Indeed,  it  is  difficult  to  see  how  such  a 
treaty  as  that  between  Bavaria  and  the 
United  States  can  be  abrogated  by  the  ac- 
tion of  Bavaria  alone,  without  the  con- 
sent of  the  United  States.  Where  a  treaty 
is  violated  by  one  of  the  contracting  parties, 
it  rests  alone  with  the  injured  party  to 
pronounce  it  broken,  the  treaty  being,  in 
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such  case,  not  absolutely  void,  but  voii&bley 
at  the  election  of  the  injured  party,  who 
may  waive  or  remit  the  infraction  commit- 
ted, or  may  demand  a  just  satisfaction, 
the  treaty  remaining  obligatory  if  be 
chooses  not  to  come  to  a  rupture." 

In  the  case  of  Terlinden  v.  Ames,  184 
U.  S.  270,  285,  46  L.  ed.  534,  644,  22  Sup. 
Ct.  Rep.  484,  12  Am.  Crim.  Rep.  424,  the 
question  was  presented  whether  a  treaty 
was  a  legal  obligation  if  the  state  with 
whom  it  was  made  was  without  power  to 
carry  out  its  obligation.  This  court  quoted 
with  approval  the  language  of  Justice 
Blatchf  ord,  set  out  above,  and  said: 

"And  without  considering  whether  ex- 
tinguished treaties  can  be  renewed  by  tacit 
consent  under  our  Constitution,  we  think 
that  on  the  question,  whether  this  treaty 
Has  even  been  terminated,  governmental 
action  in  respect  to  it  must  be  regarded 
as  of  controlling  importance." 

That  the  political  branch  of  the  govern- 
ment recognizes  the  treaty  obligation  as 
still  existing  is  evidenced  by  its  action  in 
this  case.  In  the  memorandum  giving  the 
reasons  of  the  Department  of  State  for  de- 
termining to  surrender  the  appellant,  after 
stating  the  difference  between  the  two  gov- 
ernments as  to  the  interpi-etation  of  this 
clause  of  the  treaty,  Mr.  Secretary  Knox 
said: 

"Tlie  question  is  now  for  the  first  time 
presented  as  to  whether  or  not  the  United 
States  is  under  obligation  under  treaty  to 
surrender  to  Italy  for  trial  and  punishment 
citizens  of  the  United  States  fugitive  from 
the  justice  of  Italy,  notwithstanding  the 
interpretation  placed  upon  the  treaty  by 
Italy  with  reference  to  Italian  subjects. 
In  this  connection  it  should  be  observed 
that  the  United  States,  although  as  stated 
above,  consistently  contending  that  the  Ital- 
ian interpretation  was  not  the  proper  one, 
has  not  treated  the  Italian  practice  as  a 
breach  of  the  treaty  obligation  necessarily 
requiring  abrogation,  has  not  abrogated  the 
treaty,  or  taken  any  step  looking  thereto, 
and  has,  on  the  contrary,  constantly  regard- 
ed the  treaty  as  in  full  force  and  effect, 
and  has  answered  the  obligations  imposed 
thereby,  and  has  invoked  the  rights  therein 
granted.  It  should,  moreover,  be  observed 
tliat  even  though  the  action  of  the  Italian 
government  be  regarded  as  a  breach  of  the 
treaty,  the  treaty  is  binding  until  abro- 
gated, and  therefore  the  treaty  not  having 
been  abrogated,  its  provisions  are  operative 
against  us. 

"The  question  would  therefore  appear  to 
reduce  itself  to  one  of  interpretation  of  the 
meaning  of  the  treaty,  the  government  of 
the  United  States  being  now  for  the  first 
time  called  upon  to  declare  whether  it  re- 
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garda  the  treaty  as  obliging  it  to  sur- 
render its  citizens  to  Italy,  notwithstand- 
ing Italy  has  not  and  insists  it  cannot  sur- 
render its  citizens  to  us.  It  should  be 
observed,  in  the  first  place,  that  we  have 
always  insisted  not  only  with  reference 
to  the  Italian  extradition  treaty,  but  with 
reference  to  the  other  extradition  treaties 
similarly  phrased,  that  the  word  'persons' 
includes  citizens.  We  are  therefore  com- 
mitted to  that  interpretation.  The  fact 
that  we  have  for  reasons  already  given 
ceased  generally  to  make  requisition  upon 
the  government  of  Italy  for  the  surrender 
of  Italian  subjects  under  the  treaty  would 
not  require  of  necessity  that  we  should, 
as  a  matter  of  logic  or  law,  regard  our- 
selves as  free  from,  the  obligation  of  sur- 
rendering our  citizens,  we  laboring  under 
DO  such  legal  inhibition  regarding  surrender 
as  operates  against  the  government  of  Italy. 
Therefore,  since  extradition  treaties  need 
not  be  reciprocal,  even  in  the  matter  of  the 
surrendering  of  citizens,  it  would  seem  en- 
tirely sound  to  consider  ourselves  as  bound 
to  surrender  our  citizens  to  Italy,  even 
though  Italy  should  not,  by  reason  of  the 
provisions  of  her  municipal  law;  be  able  to 
surrender  its  citizens  to  us." 

The  Executive  Department  having  thus 
elected  to  waive  any  right  to  free  itself 
from  the  obligation  to  deliver  up  its  own 
citizens,  it  is  the  plain  duty  of  this  court 
to  recognize  the  obligation  to  surrender 
the  appellant  as  one  imposed  by  the  treaty 
as  the  supreme  law  of  the  land,  and  as 
affording  authority  for  the  warrant  of  ex- 
tradition. 

Judgment  affirmed. 


UNITED    STATES    CIRCUIT     COURT 
OP  APPEAIiS,   NINTH   CIRCUIT. 

DAN  LOTT,  Plflf.   in  Err., 

V. 

UNITED   STATES   OF  AMERICA. 

(—  C.  C.  A.  — ,  205  Fed.  28.) 

Intoxicating  liqnor  *  soliciting  sale  * 
offense. 

The  rule  that  one  is  indictable  for  solicit- 
ing or  inciting  another  to  commit  a  felony 
does  not  apply,  to  the  solicitation  by  an 
Indian  of  a  sale  of  intoxicating  liquor  to 


himself,    which   sale    is   under   the   statute 
a  felony. 

(May  5,   1913.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  First  Division  of 
the  Territory  of  Alaska  to  review  a  judg- 
ment convicting  defendant  of  inciting  the 
commission  of  the  crime  of  furnishing  liquor 
to  an  Indian.     Reversed. 

Statement  by  Gilbert,  Circuit  Judge: 
The  plaintiff  in  error  was  convicted  in  the 
commissioner's  court  in  Alaska  of  the 
offense  of  soliciting  and  inciting  another 
,to  commit  the  crime  of  furnishing  liquor 
to  an  Indian,  in  that  he  solicited  and  in- 
cited the  other  to  sell  whisky  to  him,  the 
said  plaintiff  in  error,  he  being  an  Indian. 
An  appeal  was  taken  to  the  district  court, 
where  the  matter  was  brought  on  de  novo, 
and  the  plaintiff  in  error  was  again  found 
guilty.  A  demurrer  was  interposed  to  the 
complaint,  on  the  ground  that  the  facts  set 
forth  therein  did  not  constitute  a  crime, 
and  a  motion  in  arrest  of  judgment  was 
made  on  the  same  ground.  The  conviction 
was  had  under  §  142  of  the  Alaska  Crimi- 
nal Code  (act  March  3,  1899,  chap.  429,  30 
Stat.  1274,  as  amended  by  act  Feb.  6,  1909, 
chap.  80,  §  9,  36  Stat,  at  L.  603),  which 
provides  as  follows:  "That  if  any  person 
shall,  without  the  authority  of  the  United 
States,  or  some  authorized  officer  thereof, 
sell,  barter,  or  give  to  any  Indian  or  half- 
breed  who  lives  and  associates  with  Indians, 
any  spirituous,  malt,  or  vinous  liquor,  or 
intoxicating  extracts,  such  person  shall  be 
fined  not  less  than  one  hundred  nor  more 
that  five  hundred  dollars,  or  be  imprisoned 
in  the  penitentiary  for  a  term  not  to  exceed 
two  years." 

Argued  before  Gilbert  and  Morrow,  Cir- 
cuit Judges,  and  Wolverton,  District  Judge. 

Messrs.  Kazis  Krauczunas  and  William 
J.  Claassen  for  plaintiff  in  error. 

Mr.  Roy  V.  Nye  for  the  United  States. 

Gilbert,  Circfuit  Judge,  delivered  the 
opinion  of  the  court: 

The  question  which  this  case  presents  is 
whether  an  Indian  who  attempts  to  pur- 
chase liquor  from  another,  or  solicits  an- 
other to  sell  him  liquor,  solicits  or  incites 
the  other  to  commit  the  offense  prohibited 


Kote,  —  Criminal  responsihiliti/  of  pur^ 
chaser  of  intoxicating  liquors  illegally 
sold* 

This  note  is  supplemental  to  the  note  to 
State  V.  Cullins,  24  L.R.A.  212,  where  the 
earlier  cases  are  collected. 

For  dividing  consignment  of  liquor  as 
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sale,  see  the  note  to  State  v.  Johnson,  11 
L.RJ1.(N.S.)     872. 

For  effect  of  participating  in  purchase 
and  division  of  quantity  of  liquor,  to  ren- 
der one  guilty  of  unlawful  sale,  see  the 
note  to  Strong  v.  State,  22  L.R.A.(X.S.) 
560. 

As  to  whether  one  who  obtains  liquor  for, 
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by  §  142  of  the  Alaska  Criminal  Code,  so 
as  to  be  liable  to  indictment  and  punish- 
ment therefor.  That  statute  does  not  differ 
in  its  essential  features  from  the  ordinary 
state  statutes  prohibiting  the  sale  of  in- 
toxicating liquors,  except  in  the  fact  that 
it  provides  for  punishment  in  the  peniten- 
tiary for  a  term  not  to  exceed  two  years, 
and  therefore,  under  §  335  of  the  new  Crimi- 
nal Code,  the  offense  is  made  a  felony.  It 
is  uniformly  held  that  statutes  prohibiting 
the  sale  of  intoxicating  liquors  are  directed 
against  the  act  of  selling  only,  and  that  the 
offense  is  committed  only  by  the  vendor  or 
someone  who  aids  him  in  selling,  and  that 
the  purchaser  and  those  who  aid  him  in  the 
purchase  are  not  guility  of  aiding  or  abet- 
ting in  the  commission  of  the  offense. 

In  Wakeman  v.  Chambers,  69  Iowa,  169, 
68  Am.  Rep.  218,  28  N.  W.  498,  the  court 
said:  "The  sale  of  intoxicating  liquor  is 
lawful  at  common  law,  and  it  becomes  un- 
lawful simply  because  the  statute  so  pro- 


vides. Under  the  statute,  the  sale,  or  keep- 
ing with  intent  to  sell,  is  a  public  offense, 
because  the  statute  so  declares.  The  statu- 
tory-crime is  bounded  by  the  statute  creat- 
ing it,  and  the  statute  operates  on,  and  has 
force  and  effect  against,  the  persons  therein 
named,  and  no  others.  As  the  prohibitory 
statute  does  not  provide  that  the  purchaser 
is  guilty  of  any  crime,  it  seems  to  us  this 
fact  practically  ends  the  inquiry.  If  such 
liad  been  the  intent,  it  would  certainly  have 
been  so  provided  in  express  terms.'* 

In  State  v.  Baden,  37  Minn.  212,  34  N. 
W.  24,  the  court  said  tha*t  the  prosecuting 
witnesses  were  not  accomplices  within  the 
meaning  of  the  statute.  "The  section  of  the 
statute  under  which  this  prosecution  is 
brought  is  directed  against  the  seller,  not 
the  purchaser." 

In  Com.  v.  Willard,  22  Pick.  476,  the 
court  held  that  a  purchaser  of  intoxicat- 
ing liquors  sold  in  violation  of  law  was  not 
subject  to  prosecution.      The    court    said: 


and  delivers  it  to,  another,  using  the  lat- 
ter's  money,  is  guilty  of  selling  the  same, 
see  the  notes  to  Reed  v.  State,  24  L.R.A. 
(N.S.)  268;  and  State  v.  Lynch,  28  L.R.A. 
(N.S.)    334. 

As  to  purchasing  or  procuring  liquor 
for  another  as  a  substantive  offense,  sec 
note  to  Martin  v.  Com.  45  L.R.A. (N.S.)  937. 

For  the  general  subject  of  instigatin<z 
sales  for  purposes  of  prosecution,  see  tlu- 
notes  to  Connor  v.  People,  25  L.R.A.  340. 
and  State  v.  Smith,  30   L.R.A.(N.S.)    940. 

As  pointed  out  in  the  earlier  note,  it  i?^ 
the  rule  to  refuse  to  recognize  any  liability 
on  the  part  of  the  purchaser  at  an  ille;:al 
sale  of  intoxicating  licjuor.  The  quota 
tions  from  the  authorities  in  the  opinion 
in  LoTT  v.  United  States  point  out  the 
general  reasoning  of  the  courts  on  the  sub- 
ject, to  which  may  be  added  the  statement 
in  People  v.  Smith,  28  Hun,  626,  where, 
the  court,  in  holding  that  tlie  buyer  oi 
liquor  was  not  an  accomplice,  said:  "This 
witness  in  no  manner  participated  in  the 
act  declared  by  the  statute  to  be  an  offense. 
That  was  made  out  by  the  sale  itself  with- 
out license,  and  the  person  making  tlie 
sale  is  the  only  one  declared  by  tlie  law 
to  be  criminal.  The  purchaser  has  been 
subjected  to  no  criminal  accountability 
whatsoever,  and  by  the  mere  purcliase  hv 
could  not  be  a  participant  in  the  perform- 
ance of  the  act  which  the  statute  has  de- 
clared to  be  an  offense.  That  Avas  performed 
wholly  and  exclusively  by  the  defendant. 
for  she,  unaided  by  the  purchaser,  acted 
alone  in  making  the  sale." 

The  cases  other  than  those  concerning  the 
status   of  witnesses  are   few. 

In    State   v.   Turner,    83    Kan.    183,    100 
Pac.  983,  the  court  quotes  the  oflicial  head 
note      to      State      v.      Cullins,      53      Kan. 
100,    24    L.R.A.    212,     30     Pac.     50     (pre 
fixed     to     the     earlier      note),      to     wit 
"TTie     purchaser     of     intoxicating     liquoi 
46  L.R.A.  (N.S.) 


which  is  sold  in  violation  of  law  is  not 
a  participant  with  the  seller,  and  there- 
fore is  not  guilty  as  the  principal  offender;*' 
but  in  the  Turner  Case  the  question  was 
whetlier  tlie  accused  was  an  agent  for  the 
purchaser,  or  a  seller  on  his  own  account. 

The  purchaser  of  liquor  does  not  aid,  abet, 
counsel,  or  procure  the  sale.  Ex  parte  Arm- 
strong, 30  N.  B.  423,  where  the  court,  in 
setting  aside  tlie  purchaser's  conviction  as 
an  aider,  etc.,  said:  "In  my  opinion  a 
buyer  cannot,  in  respect  of  a  sale  made  to 
iiim,  be  considered  an  accessory.  He  is 
not,  in  law,  an  aider,  abettor,  counselor,  or 
procurer;  but.  if  guilty  at  all,  it  must  be 
as  a  principal  in  the  first  degree.  Buyer 
and  seller  are  both  principals.  It  is  im- 
possible that  there  can  be  a  seller  without 
a  purchaser,  and  if  the  legislature  had  in- 
tended that  the  buver  should  be  liable  as 
well  as  the  seller,  there  would  have  been 
words  in  the  Canada  temperance  act  to  that 
effect.  I  can  find  no  precedent  or  authority 
in  I'Inglish  or  United  States  cases  for  such 
a   prosecution." 

Of  course,  buying  may  be  made  a  sub- 
stantive offense  by  statute.  See  Reg.  v, 
Southwick,  21  Ont.  Rep.  670. 

It  may  be  noted  that  it  has  been  held 
that  it  is  not  an  offense  for  a  person  to 
enter  an  unlicensed  place  for  the  purpose 
of  buying  liquors,  or  to  be  found  therein, 
where  the  offense  prohibited  by  the  statute 
is  such  entry,  etc.,  into  licensed  places  in 
prohibited  hours.  State  v.  Penner,  85 
Conn.  481,  83  Atl.  625. 

Purchaser  as  witness. 

The  purchaser's  testimony  as  a  witness 
will  not  show  him  guilty  of  crime.  Ex 
parte  l^arker,  30  N.  B.  406,  where  it  was 
'leld  that  the  purchaser  of  liquor  was  not 
in  aider,  abettor,  counselor,  or  procurer 
of  the  sale,  and  consequently  could  not   re- 
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"The  statute  imposes  a  penalty  upon  any 
person  who  shall  sell.  But  every  sale  im- 
plies a  purchaser;  there  must  be  a  pur- 
chaser as  well  as  a  seller.  .  .  .  This 
must  have  been  known  and  understood  bv 
the  legislature.  Now,  if  it  were  intended 
that  the  purchaser  should  be  subject  to  any 
penalty,  it  is  to  be  presumed  that  it  would 
have  been  declared  in  tlie  statute,  either  by 
imposing  a  penalty  on  the  buyer  in  terms, 
or  by  extending  the  penal  consequences  of 
the  prohibited  act  to  all  persons  aiding, 
counseling,  or  encouraging  the  principal 
offender." 

In  Harrington  v.  State,  36  Ala.  236,  the 
indictment  was  for  violating  the  law  pro- 
hibiting the  sale  of  liquor  to  slaves.  The 
court  said:  "The  statutory  offense  consists 
in  the  act  of  selling,  not  in  that  of  buy- 
ing; and  neither  the  purchaser,  nor  one  par- 
ticipating in  the  purchase,  can  be  deemed 
an  accomplice  of  the  seller." 

In    State   v.   Teahan,    60   Conn.    92,    the 


court  said:  "The  fact  that  the  question  has 
not  before  been  raised  in  this  state  is  an 
indication  that  the  almost  universal  senti- 
ment of  the  profession  is  that  the  purchaser 
is  guilty  of  no  offense." 

And  referring  to  the  statute  which  provid- 
ed that  every  person  who  shall. aid  or  ahet, 
etc.,  another  to  commit  any  offense,  might 
be  prosecuted  and  punished  as  if  he  were 
the  principal  offender,  the  court  said:  "But 
we  are  satisfied  that  the  purchaser  is  not 
an  abettor  of  the  offense  within  the  meaning 
of  the  statute.  .  .  .  The  abettor,  within 
the  meaning  of  the  statute,  must  stand  in 
the  same  relation  to  the  crime  as  the  crimi- 
nal,— approach  it  from  the  same  direction, 
touch  it  at 'the  same  point.  This  is  not 
the  case  with  the  purchaser  of  liquor.  His 
approach  to  the  crime  is  from  the  other 
side;  he  touches  it  at  wholly  another 
point." 

In  State  v.  Rand,  51  N.  H.  361,  12  Am. 
Rep.  127,  the  court  approved  the  language 


fuse  to  testify  as  a  witness  on  the  ground 
that  he  might  criminate  himself. 

Most  of  the  recent  cases  on  the  subject 
of  purchasers  as  witnesses  have  related 
to  the  question  whether  they  were  accom- 
plices. 

While  the  cases  are  not  unanimous,  by  the 
weight  of  authority,  a  witness  who  was  the 
purchaser  of  the  liquor  is  not  an  accom- 

5 lice  of  the  seller.     State  v.  Wright,  152 
[o.  App.  610,  133  S.  W.  664. 

The  same  was  held  in  Gamble  v.  State, 
4  Ga.  App.  845,  62  S.  £.  644,  apparently  on 
a  question  of  corroboration,  where,  how- 
ever, the  court  pointed  out  that  corrobora- 
tion was  not  required. 

In  State  v.  Ryan,  7  Boyce  (Del.)  223, 
75  Atl.  869,  the  court  (citing  State  v.  Ful- 
man,  7  Penn.  (Del.)  123,  74  Atl.  1)  con- 
sidered the  purchaser  an  accomplice,  and 
instructed  the  jury  that,  "although  a  pur- 
chaser of  spirituous  liquor  from  one  who 
sells  it  in  violation  of  law  participates  in 
the  unlawful  sale,  a  jury  may  convict  upon 
the  uncorroborated  testimony  of  such  pur- 
chaser." But  in  the  Fulman  Case  the  per- 
son held  to  be  at  least  an  accomplice  was 
either  an  intermediary  or  the  seller. 

In  Steele  v.  State,  19  Tex.  App.  425, 
the  court  was  inclined  to  think  that  pur- 
chasers who  were  detectives  hired  by  cit- 
izens were,  as  witnesses,  accomplices,  "they 
being  hired  to  procure  the  sale,"  but  the 
question  was  not  decided..  But  this  decision 
was  soon  followed  by  a  statute  providing 
that  "the  fact  that  a  person  purchases  intox- 
icating liquor  from  anyone  who  sells  it  (in 
viohition  of  the  local  option  laws)  shall 
not  constitute  such  person  an  accomplice." 
And  the  statute  has  established  the  char- 
acter of  the  purchaser  as  a  witness  in  such 
cases.  Walker  v.  State,  —  Tex.  Crira.  Rep. 
— ,  72  S.  W^  401;  Dane  v.  State,  36  Tex. 
Crim.  Rep.  84,  35  S.  W.  6G1 ;  Smith  v. 
Stat«,  —  Tex.  Crim.  Rep.  — ,  77  S.  W.  BOl; 
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Terry  v.  State,  46  Tex.  Crim.  Rep.  75, 
79  S.  W.  320;  Marmer  v.  State,  47  Tex. 
Crim.  Rep.  424,  84  S.  W.  830;  Fox  v.  State, 
53  Tex.  Crim.  Rep.  150,  109  S.  W.  370; 
Moreno  v.  State,  —  Tex.  Crim.  Rep.  — ,  143 
S.  W.  156;  Trinkle  v.  State,  59  Tex.  Crim. 
Rep.  257,  127  S.  W.  1060;  Ray  v.  State,  60 
Tex.  Crim.  Rep.  138,  131  S.  W.  542;  Trinkle 
v.  State,  60  Tex.  Crim.  Rep.  187,  131  S.  W. 
583;  Neal  v.  State,  —  Tex.  Crim.  Rep.  — , 
167  S.  W.  1192;  Creech  v.  State,  —  Tex. 
Crim.  Rep.  — ,  158  S.  W.  277. 

Where  two  bought  liquor  together  from 
the  defendant,  each  buying  a  bottle,  and  one 
buyer  testified  as  to  these  facts  against  the 
seller,  who  was  charged  with  selling  to 
the  other  buyer,  it  was  held  that  the  wit- 
ness was  not  an  accomplice.  Terry  v. 
State,  44  Tex.  Crim.  Rep.  411,  71  S.  W.  968. 

Irrespective  of  statute,  it  would  seem 
that  the  Texas  courts  would  now  consider 
that  the  purchaser  was  not  an  accomplice. 
Thus,  in  Sears  v.  State,  35  Tex.  Crim.  Rep. 
442,  34  S.  W.  124,  it  was  held  on  a  charge 
of  selling  liquor  to  a  minor,  that  the  pur- 
chaser (a  witness)  was  not  an  accomplice. 
So,  it  was  held  on  a  charge  of  giving  away 
liquor  on  election  day,  where  the  recipient 
of  the  liquor  was  a  witness,  that  he  was  not 
an  accomplice.  Keith  v.  State,  38  Tex. 
Crim.  Rep.  678,  44  S.  W.  847. 

While  without  the  scope  of  this  note,  ref- 
erence may  be  made  to  Baehner  v.  State,  26 
Ind.  App.  597,  58  N.  E.  741,  where  it  was 
urged  that  the  prosecuting  witnesses,  who 
were  the  purchasers,  were  employed  by  the 
state,  which  could  not  take  advantage  of  its 
own  wrong.  The  court  said:  "A  purchase 
of  liquor  during  prohibited  days  or  hours 
does  not  make  the  purchaser  a  party  to  the 
crime.  The  law  makes  the  sale  charged  an 
unlawful  sale,  and  whatever  motive  the  pur- 
chaser may  have  had  in  making  the  pur- 
chase, it  can  be  no  justification  to  the  seller 
violating  the  law."  B.  B.  B, 
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of  Chief  Justice  Shaw  in  Cora.  v.  Willard: 
"That  such  a  prosecution  is  unprecedented 
in  this  state  'shows  very  strongly  what  has 
been  understood  to  be  the  law  upon  the 
subject.' " 

Similar  decisions  are  State  v.  Miller,  2C 
W.  Va.  ]08;  Dale  v.  State,  90  Ark.  679. 
120  S.  W.  389;  Keith  v.  State,  38  Tex.  Crim. 
Rep.  078,  44  S.  W.  847;  Iliers  v.  State,  52 
Fla.  25,  41  So.  881;  State  v.  Cullins,  53 
Kan.  100,  24  L.R.A.  212,  36  Pac.  56;  State 
V.  Turner,  83  Kan.  183,  109  Pac.  983;  State 
V.  Clark,  66  Vt.  309,  29  Atl.  461;  State  v. 
Smith,  136  Iowa,  523,  113  N.  W.  338;  Reed 
V.  State,  3  Okla.  Crim.  Rep.  16,  24  L.R.A. 
(N.S.)  268,  103  Pac.  1070.  In  the  case  last 
cited,  the  court  said:  "We  know  of  no  law 
that  prohibits  the  purchase  of  liquor." 

But  it  is  urged  that  the  authorities  above 
cited  are  not  applicable  here  for  the  rea- 
son that  the  offense  is  made  a  felony,  and 
that  §  218  of  the  Penal  Code  of  Alaska 
adopts  the  common  law  of  England  as 
adopted  and  understood  in  the  United 
States,  and  provides  that  it  shall  be  in 
force  in  Alaska  except  as  modified  by  stat- 
ute, and  that  at  common  law  it  was  an 
indictable  offense  to  incite  anyone  to  the 
commission  of  a  felony.  We  do  not  find 
that  those  considerations  are  conclusive  of 
the  question.  The  fact  that  the  offense  of 
selling  liquor  to  an  Indian  in  Alaska  has 
been  made  a  felony  is  not  in  itself  alone 
ground  for  holding  the  plaintiff  in  error 
indictable  for  soliciting  a  sale  to  himself. 
The  nature  of  the  principal  offense,  whether 
a  felonv  or  a  misdemeanor,  makes  no  differ- 
ence  as  to  the  liability  to  indictment  of  one 
who  solicits  the  commission  thereof.  At 
common  law,  he  w^ho  solicits  another  to 
commit  either  a  felony  or  a  misdemeanor 
is  guilty  of  the  misdemeanor  of  solicitation, 
and  it  was  generally  held  immaterial  wheth- 
er the  thing  proposed  was  technically  a 
felony  or  a  misdemeanor.  1  Bishop,  New 
Crim.  Law,  §  768;  Rex  v.  Higgins,  2  East, 
5,  6  Revised  Rep.  358;  Rex  v.  Phillips,  6 
East,  464,  2  Smith,  550,  8  Revised  Rep.  511 ; 
State  V.  Keyes,  8  Vt.  67,  30  Am.  Dec.  450. 
It  may  be  conceded  that  the  common  law  is 
extended  to  Alaska,  and  that  Congress  is 
clothed  with  full  legislative  power  over  that 
territory,  and  may  provide  for  the  punish- 
ment therein  of  those  offenses  which  are 
punishable  at  common  law,  without  specific- 
ally defining  the  nature  thereof.  But  the 
question  here  is:  What  was  the  intention  of 
Congress  in  enacting  the  law?  Was  it  in- 
tended to  make  unlawful  the  act  of  purchas- 
ing intoxicating  liquor?  If  the  answer  is 
in  the  negative,  it  follows  that  an  Indian 
who  attempts  to  purchase  intoxicating 
liquor,  or  solicits  another  to  Tsell  it  to  him, 
is  guilty  of  no  offense. 
46  L.R.A.(N.S.) 


The  meaning  of  the  act  shpuld  be  found 
in  the  light  of  the  anterior  l^ialation  on 
the  same  subject,  legislation  not  of  Con- 
gross  only,  but  of  the  states,  and  the  de- 
cisions of  the  courts,  and  the  general  un- 
derstanding as  to  the  meaning  and  scope 
of  similar  statutes,  resulting,  in  a  sense,  in 
a  common  law  of  the  states  on  that  sub- 
ject. Section  142  of  the  Criminal  Code  of 
Alaska,  as  it  was  originally  enacted,  made 
the  act  of  selling  intoxicating  liquor  to 
Indians  a  misdemeanor  only.  In  February, 
1909  (act  Feb.  6,  1909,  chap.  80,  §  9,  35 
Stat,  at  L.  603),  it  was  so  amended  as  to 
increase  the  severity  of  the  punishment. 
The  amendment  did  not  declare  the  viola- 
tion of  the  section  to  be  a  felony,  but  such 
is  the  effect  of  §  336  of  the  Criminal  Code 
of  1910.  Congress  must  have  been  aware 
of  the  universal  ruling  of  the  courts  that, 
under  laws  prohibiting  the  sale  of  intoxicat- 
ing liquors,  the  purchaser  committed  no 
offense.  We  are  not  justified  in  assuming 
that,  in  so  amending  the  law  and  increasing 
the  punishment  for  its  violation,  it  was  the 
intention  to  make  criminal,  and  subject  to 
punishment  as  a  crime,  the  act  of  purchas- 
ing or  attempting  to  purchase  intoxicating 
liquors,  which  theretofore  had  been  innocent 
acts.  If  such  had  been  the  intention  of 
Congress,  it  is  but  reasonable  to  presume 
that  it  would  have  been  expressed  in  such 
clear  terms  as  to  admit  of  no  doubt.  In  the 
absence  of  such  express  legislation,  we  are 
authorized  to  presume  that  Congress  deemed 
it  of  greater  advantage  to  the  government 
in  enforcing  the  law,  to  leave  the  Indian 
who  might  succeed  in  purchasing  liquor  in 
Alaska  free  to  testify  in  the  courts  against 
the  seller  thereof,  than  to  punish  the  Indian 
for  purchasing  or  offering  to  purchase  the 
same. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
complaint. 


WASHINGTON  SUPREME  COURT. 

(Department  No.  2.) 

JAMES  HENRY,  Respt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 

PANY,  Appt. 

(_  Wash.  — ,   131   Pac.  812.) 

Telegraph  —  altered  message  —  notice 
of   error. 

1.  A   sheep   buyer  receiving  a  quotation 

Note,  ^^  Measure  of  damages  where  one 
purchases  goods  in  reliance  upon  a 
ntisquotation  of  price  in  telegram. 

The    measure    of    damages  in  Henbt  v. 
Western  U.  Teleq.  Co.,  namely,  the  differ- 


1913. 


HENRY  V.  WESTERN  U.  TELEG.  CO. 


413 


of  prices  by  telegram,  varying  80  cents  per 
hundredweight  between  January  1st  and 
February  1st  deliveries,  is  not,  as  matter 
of  law,  chargeable  with  notice  that  there 
is  error  in  the  lower  price,  at  least,  where 
he  had  refused  to  purchase  at  the  price 
Darned  in  the  message  tendered  for  trans- 
mission. 

I>ainages  —  altered   telegram  —  price 
quotations. 

2.  A  sheep  buyer  who  contracts  for  sheep 
on  the  faith  of  prices  at  price  quotations 
in   a  telegram    which   was    altered   during 


transmission  may  hold  the  company  liable 
for  the  difference  between  the  price  which 
he  is  compelled  to  pay  under  his  contract 
and  the  market  price  plus  the  cost  of  send- 
ing the  message,  although  he  is  not  shown 
to  have  ultimately  suffered  loss  in  the 
transaction. 

Evidence  — >  market  value  —  how  de- 
termined. 

3.  To  determine  the  damages  to  be  paid 
by  a  telegraph  company  for  error  in  trans- 
mitting a  message  quoting  prices  on  sheep, 
their  market  value  may,  where  there  was 


ence  between  the  price  the  plaintiff  was 
compelled  to  pay  in  consequence  of  the  er- 
ror and  the  market  price,  at  least  if  taken 
with  the  qualification  that  the  recovery 
shall  in  no  case  exceed  the  difference  be- 
tween the  price  paid  and  the  amount  which, 
in  consequence  of  the  error,  the  plaintiff 
supposed  he  was  to  pay,  seems  to  be  clearly 
correct  as  applied  to  a  case  where  there  was 
a  resale  after  learning  of  the  mistake,  with 
a  profit  or  without  a  loss,  and  even  as  ap- 
plied to  a  case  where  the  resale  was  at  a 
loss,  if  the  purchase  was  made  for  the  pur- 
pose of  filling  a  contract  for  resale  pre- 
viously made  by  the  plaintiff,  though  in  the 
latter  case  it  is  not  necessarily  the  market 
price  at  the  date  of  the  purchase  that  is  to 
be  regarded. 

In  Western  U.  Teleg.  Co.  v.  Spivey,  98 
Tex.  308,  83  S.  W.  364,  where  the  amount 
which  the  principal  authorized  his  agent  to 
offer  for  a  stock  of  goods  was  raised  in 
transmission,  it  was  held  that  the  measure 
of  damages  was  the  difference  between  the 
price  paid  and  the  value  of  the  goods  pur- 
chased, not  to  exceed  the  difference  between 
the  authorized  price  and  the  paid  price.  It 
is  stated  in  this  case  that    there    was    no 

Eroof    that    the  stock  of  goods  could  have 
een  purchased  for  less  than  the  amount 
actually  paid  for  them. 

So,  in  Jackson  v.  Western  U.  Teleg.  Co. 
—  Mo.  App.  — ,  156  S.  W.  801,  where  the 
price  whicn  the  plaintiff's  agent  was  author- 
ized to  pay  for  wool  was  raised  in  transmis- 
sion, the  court  said  that  it  perceived  no 
good  reason  why  the  measure  of  damages 
should  not  be  the  difference  between  the 
market  value  of  the  thing  purchased  and 
the  higher  price  paid  because  of  the  error 
in  transmission. 

And  the  rule  is  not  affected  by  the  fact 
that  an  actual  profit  was  realized  by  a  re- 
sale of  the  property.  Henry  v.  Western 
U.  Teleg.  Co.  and  Jackson  v.  Western  U. 
Teleg.  Co.  supra. 

In  Western  U.  Teleg.  Co.  v.  Waxelbaum, 
113  Ga.  1017,  56  L.R.A.  741,  39  S.  E.  443. 
10  Am.  N^.  Rep.  254,  where  the  plaintiff 
purchased  eggs  in  reliance  on  a  telegram 
which  as  delivered  understated  the  price, 
the  court  said  that  the  record  disclosed  an 
entire  failure  on  the  part  of  the  plaintiff  to 
prove  the  amount  of  his  damages,  that  there 
was  no  evidence  as  to  the  prices  at  which 
the  eggs  were  resold  and  no  evidence  that 
if  the  telegram  had  been  properly  trans- 
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mitted    the    plaintiff    would    have   received 
more  for  the  eggs  that  he  did  receive. 

In  Stewart,  AI.  &  Co.  v.  Postal  Teleg.- 
Cable  Co.  131  Ga.  31,  18  L.R.A.  (N.S.)  692, 
127  Am.  St.  Rep.  206,  61  S.  E.  1045,  it  is 
held  that  the  recovery  in  tort  by  the  ad- 
dressee of  a  telegram  for  a  negligent  mis- 
take of  the  telegraph  company  in  increasing 
the  price  at  which  he  is  directed  to  buy 
goods,  where  he  buys  them  in  good  faith  at 
the  increased  price,  in  accordance  with  the 
message,  is  the  amount  of  the  damages  that 
proximately  result  to  him  from  the  pur- 
chase, but  the  case  does  not  otherwise  pass 
upon  the  measure  of  damages. 

In  De  Rutte  v.  New  York,  A.  &  B.  Elec- 
tric Magnetic  Teleg.  Co.  1  Daly,  547,  it  ap- 
peared that  through  error  in  transmitting 
a  telegram  plaintiff  was  led  to  purchase  a 
cargo  of  grain  at  an  increased  price  and 
charter  a  vessel,  but,  upon  discovering  the 
mistake  before  the  vessel  sailed,  he  sold  the 
grain  at  a  loss  and  disposed  of  the  charter 
party,  and  it  was  held  that  the  loss  sus- 
tained was  the  proper  measure  of  damages. 

In  Wolf  Co.  V.  Western  U.  Teleg.  Co.  24 
Pa,  Super.  Ct.  129,  it  appeared  that  the 
price  named  in  a  telegram  from  the  manu- 
facturer of  certain  machinery  was  made 
the  basis  of  a  contract  between  the  receiver 
of  the  telegram  and  a  third  person,  and  by 
mistake  in  transmitting  the  telegram  the 
price  announced  was  considerably  less  than 
that  originally  stated  by  the  sender,  and  it 
was  held  that  the  telegraph  company  was 
liable  to  the  receiver  of  the  telegram  for 
the  difference  between  the  amount  actual- 
ly and  necessarily  paid  foi  the  machinery, 
in  order  to  make  good  his  contract,  and  the 
amount  stated  in  the  telegram  as  delivered 
by  the  telegraph  company  as  the  cost  of  the 
machinery. 

Some  of  the  cases  seem  to  hold  or  at  least 
assume  that  the  measure  of  damages  is  the 
difference  between  the  amount  paid  and  the 
amount  which  the  plaintiff,  in  consequence 
of  the  error,  supposed  he  was  to  pay.  It 
seems  clear,  however,  that  while  that  differ- 
ence may  properly  be  regarded  as  the 
maximum  recovery  in  any  case,  and  in  some 
cases,  e.  g,,  where  the  market  price  was  less 
than  the  amount  the  plaintiff  supposed  he 
was  to  pay,  represents  mathematically  the 
actual  amount  that  should  be  recovered,  it 
does  not  give  the  true  general  measure  of 
damages,  at  least  unless  it  appears  that  a 
contract  of  resale  was  made  before  the  dis- 
covery of  the  error  at  a  price  based  upoij 
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no  market  where  they  were  located,  be 
determined  by  the  ruling  price  'at  the 
nearest  market,  less  cost  of  getting  them 
there  and  the  probable  shrinkage  in  trans- 
portation. 

(April    28,    1013.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  mistake  in  the  trans- 
mission of  a  telegram.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  George  H.  Fcarons,  and 
Hughes,  MeMicken,  Dovell,  &  Ramsey, 

for  appellant: 

The  discrepancy  as  to  the  price  for  Janu- 
ary delivery  between  the  telegram  of  Decem- 
ber 7th  and  the  telegrams  of  December  3d 
and  5th  was  such  as  to  put  any  reasonable 
man  upon  notice  tliat  a  possible  error  exist- 
ed. 

Western  U.  Teleg.  Co.  v.  Wright^  18  IlL 
App.  337,  Gray,  Communication  by  Teleg 
§  76. 

Even  if  misled,  he  cannot  recover  anv  sum 
other  than  the  amount  paid  for  sending  the 
tek'gram,  unless  he  proves  by  a  fair  pre- 


the  mistaken  quotation.  If  it  did,  the 
plaintiff  might  in  consequence  of  the  mis- 
take make  a  large  profit,  or  avoid  a  large 
loss  or  a  pre-existing  contract  of  sale,  which 
could  not  have  been  realized  or  avoided  but 
for  the  mistake.  In  other  words,  it  might 
enable  him  to  realize  a  dream  of  profit  en- 
gendered solely  by  the  mistake  of  the  tele- 
graph operator. 

In  some  of  the  cases  referred  to,  the  ques- 
tion was  really  whether  the  plaintiff  could 
recover  at  all,  rather  than  the  amount  of 
recovery,  and  in  some,  so  far  as  the  report 
shows,  the  amount  paid  and  the  amount 
plaintiff  supposed  he  was  to  pay  are  the 
only  data  bearing  on  the  measure  of  dam- 
ages. 

Thus,  in  Western  U.  Teleg.  Co.  v.  Mc- 
Cants,  —  Miss.  — ,  46  So.  535,  where  it 
merely  appeared  that  the  principal  author- 
ized his  agent  to  purchase  cotton  at  9j^ 
cents  per  pound,  but  by  mistake  the  tele- 
gram was  made  to  read  Oi  cents  per  pound, 
it  seems  to  have  been  assumed,  without  dis- 
cussion, that  the  measure  of  damages  was 
i  of  a  cent  per  pound.  This  would  doubt- 
less be  the  correct  measure  of  damages  on 
the  assumption  that  the  plaintiff  would 
not  have  made  the  purchase  but  for  the 
mistake,  and  that  he  sustained  a  loss  equal 
or  exceeding  i  of  a  cent  per  pound,  or 
upon  the  assumption  that  cotton  could 
have  been  purchased  at  9i  cents  per 
pound  even  though  he  may  have  made  a 
profit  on  the  resale;  or  perhaps  on  the  as- 
sumption that  the  mistake  deprived  him  of 
an  opportunity  to  make  a  resale  of  the 
cotton  at  an  advance  of  i  of  a  cent  per 
pound,  over  the  true  price. 

So,  in  Western  U.  Teleg.  Co.  v.  Dubois, 
328  111.  248,  16  Am.  St.  Rep.  109,  21  N.  E. 
4,  it  was  held  that  a  restaurant  keeper  who 
was  induced  to  purchase  a  quantity  of  fruit 
which  he  otherwise  would  not  have  pur- 
chased but  for  the  erroneous  transmission 
of  a  telegram,  whereby  he  was  led  to  be- 
lieve that  the  price  was  less  that  in  fact 
quoted  by  the  seller,  was  entitled  to  recover 
the  difference  between  the  price  that  he 
was  compelled  to  pay  and  that  mentioned 
in  the  telegram.  Tne  amount  of  recovery  in 
this  case  was  small,  and  the  court  probably 
did  not  attempt  to  define  the  measure  of 
damages  with  the  accuracy  that  would  have 
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been  appropriate  in  a  case  involving  a 
larger  amount.  Perhaps  the  amount  al- 
lowed miglit  be  sustained  as  a  prima  facie 
measure  of  damages,  in  the  absence  of  any 
evidence  as  to  what  the  fruit  was  worth  to 
the  plaintiff  or  as  to  what  he  could  have 
sold  it  for. 

In  some  cases  where  the  amount  allowed 
was  just  equal  to  the  difference  between  the 
amount  paid  and  the  amount  which  the 
plaintiff  supposed  he  was  to  pay,  the  re- 
sult, upon  the  facts  at  least,  may  be  recon- 
ciled with  the  rule  stated  at  the  beginning 
of  the  note,  for  the  reason  that  the  market 
value  was  equal  to,  or  less  than,  the  amount 
the  plaintiff  supposed  he  was  to  pay. 

Thus,  in  Turner  v.  Hawkeye  Teleg.  Co.  41 
Iowa,  458,  20  Am.  Rep.  605,  where  the 
plaintiff  was  allowed  to  recover  the  differ- 
ence between  the  price  paid  for  grain  and 
the  amount  named  in  an  incorrect  market 
report  furnished  by  a  telegraph  company; 
it  appeared  that  the  plaintiff  purchased  for 
the  purpose  of  meeting  a  contract  for  future 
delivery,  and  that  before  the  expiration  of 
the  time  of  that  contract  he  could  have  pur- 
chased the  grain  for  even  less  than  the 
price  named  in  the  false  report  upon  which 
he  acted. 

In  Western  U.  Teleg.  Co.  v.  Bradford,  52 
Tex.  Civ.  App.  392,  114  S.  W.  686,  where 
the  plaintiff,  in  reliance  on  the  telegraph 
company's  erroneous  quotations  of  tne 
market  price,  bought  grain  to  meet  a  con- 
tract for  future  delivery  previously  made 
by  him,  the  trial,  court  instructed  the  jury 
that  the  measure  of  damages  was  the  dif- 
ference between  the  amount  the  plaintiff 
paid  for  the  grain  and  the  lowest  amount 
at  which  he  could  have  purchased  the  grain 
between  the  date  of  the  purchase  and  the 
date  at  which  he  must  make  good  on  hia 
contract  of  resale,  not  lower,  however,  than 
the  prices  quoted  in  the  telegram.  The  ap- 
pellate court,  however,  said  that  the  in- 
struction was  erroneous  and  the  true 
measure  of  damages  was  the  difference  be- 
tween the  erroneous  prices  quoted  and  the 
correct  or  real  prices  on  the  date  the  quo- 
tation was  made.  As  it  appeared  in  this 
case  that  before  the  expiration  of  the  time 
for  filling  tlie  contract  of  resale,  the  market 
prices  of  the  grain  fell  below  the  prioea 
quoted  in  the  telegram,  it  would  seem  thf^^ 
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ponderance  of  the  evidence  that  the  pur- 
chase of  the  Maurer  sheep  for  January  de- 
livery resulted  in  an  actual  loss  to  him. 

Western  U.  Tcleg.  Co.  v.  W'axelbaum, 
113  Ga.  1017,  56  L.R.Ai  741,  39  S.  E.  443, 
30  Am.  Neg.  Rep.  254;  Muser  v.  Magone, 
155  U.  S.  240,  240,  39  L.  ed.  134,  138,  15 
Sup.  Ct.  Rep.  77. 

Messrs.  John  E.  Ryan  and  Grover  E. 
I>esinond,  for  respondent: 

The  issue  of  contributory  negligence  was 
purely  a  question  for  the  jury. 

Strong  V.  Western  U.  Teleg.  Co.  18  Idaho, 
389,  30  L.R.A.(N.S.)  409,  109  Pac.  910, 
Ann.  Cas.  1912  A,  55;  Tobin  v.  Western  U. 


Teleg.  Co.  146  Pa.  375,  28  Am.  St.  Rep.  802, 
23  Atl.  324;  Garrett  v.  Western  U.  Teleg. 
Co.  83  Iowa,  257,  49  N.  W.  88;  Western  U. 
Teleg.  Co.  v.  Reals,  56  Neb.  415,  71  Am. 
St.  Rep.  682,  76  N.  W.  903;  Western  U. 
Teleg.  Co.  v.  Virginia  Paper  Co.  87  Va. 
418,  12  S.  E.  766. 

There  was  in  fact  an  actual  loss  bub< 
tained  by  respondent,  because  there  was  an 
actual  purchase  at  a  higher  price  than  re- 
spondent would  have  been  compelled  to  pay 
if  the  message  had  been  properly  trans- 
mitted and  delivered. 

Western  U.  Teleg.  Co.  v.  Waxelbaum,  113 
Ga.  1017,  56  L.R.A.  741,  39  S.  E.  443,  10 


the  measure  of  damages  given  by  the  trial 
court,  if  correctly  applied,  would  have  pro- 
duced the  same  result  as  the  measure  given 
by  the  appellate  court.  As  a  precedent,  the 
measure  given  by  the  trial  court  seems  pref- 
erable, since  it  avoids  the  implication  in- 
herent in  that  given  by  the  appellate  court, 
that  there  could  be  a  recovery  of  the  differ- 
ence between  the  correct  or  real  price  and 
the  erroneous  prices  quoted,  even  though  the 
market  prices  never  fell  as  low  as  the  quot- 
ed prices. 

In  Hays  v.  Western  U.  Teleg.  Co.  70  S. 
S.  16,  67  L.R.A.  481,  106  Am.  St.  Rep.  731, 
48  S.  E.  608,  3  Ann.  Cas.  424,  where  a  tele- 
gram purporting  to  give  the  market  price 
of  different  sizes  of  mules  by  a  mistake  in 
transmission,  quoted  one  size  at  $10  less 
per  head  than  the  actual  price,  it  was  held 
that  the  plaintiff,  who  purchased  a  number 
of  mules  in  reliance  thereon,  could  recover 
from  the  telegraph  company  an  amount 
equal  to  $10  per  head. 

In  this  case,  however,  it  appeared  that 
but  for  the  mistake  the  plaintiff  could,  and 
would,  have  purchased  smaller  mules,  which 
were  worth  practically  the  same  on  the  re- 
sale market,  for  the  amount  erroneously 
stated  in  the  telegram  as  the  price  of  the 
larger  mules  which  he  did  purchase.  Al- 
though the  opinions  in  both  cases  were 
written  by  the  same  judge,  the  importance 
of  the  feature  just  alluded  to  in  connection 
with  the  Havs  Case  seems  to  have  been 
overlooked  when  upon  the  supposed  au- 
thority of  that  case,  it  was  held  in  Bowie  v. 
Western  U.  Teleg.  Co.  78  S.  C.  424,  69  S. 
E.  65,  that  where  the  plaintiff  having  pur- 
chased flour  in  reliance  upon  a-  telegram 
underquoting  the  price  immediately,  before 
learning  of  the  mistake,  resold  at  an  ap- 
parent profit  of  10  cents  per  barrel  over  the 
quoted  price,  he  was  entitled  to  recover 
from  the  telegraph  company  an  amount 
equal  to  the  difference  between  the  price 
stated  in  the  telegram  and  the  price  he  was 
obliged  to  pay  (it  being  held  under  the  evi- 
dence that  the  latter  price  represented  the 
market  value).  It  will  be  observed  that 
the  measure  of  damages  thus  applied  not 
only  made  the  plaintiff  good  for  the  loss 
of  20  cents  per  barrel  due  to  the  mistake, 
but  also  gave  him  the  10  cents  per  barrel 
profit  which  he  would  have  realized  if  he 
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could  have  bought  flour  at  the  price  stated 
in  the  telegram.  But  there  was  nothing  to 
show  that  he  could  have  purchased  the 
flour,  or  other  flour  that  would  have  an- 
swered his  purpose  equally  well,  at  that 
price,  and  in  that  respect  the  case  differed 
from  the  Hays  Case.  The  case  of  an  action 
by  the  buyer- against  a  seller  for  breach  of 
contract  is  not  analogous,  since  in  that 
case  the  buyer  has  a  contract  right  to  re- 
ceive the  goods  at  the  price-  named  in 
the  contract,  whereas  in  case  of  an  erro- 
neous quotation  in  a  telegram  he  has  merely 
a  mistaken  belief  that  they  can  be  pur- 
chased at  the  price  named  therein.  It 
will  be  observed  that  in  the  Bowie  Case, 
however,  the  plaintiff  resold  the  flour  at  a 
price,  apparently  based  on  the  mistaken 
quotation,  after  the  receipt  of  the  telegram 
and  before  the  discovery  of  the  mistake,  and 
the  measure  of  damages  allowed  by  the 
court  may,  perliaps,  be  sustained  upon  the 
assumption  that,  if  the  price  had  been  cor- 
rectly quoted,  he  could,  and  would,  have 
sold  tlie  flour  at  an  advance  of  10  cents  per 
barrel  over  the  real  price.  This  theory, 
however,  only  applies  to  a  case  where  the 
contract  of  resale  is  made  after,  and  in  re- 
liance upon,  the  telegram,  and  before  the 
discovery  of  the  mistake,  and  it  cannot  be 
properly  applied  to  a  case  like  the  Brad- 
ford Case,  supra,  where  such  contract  was 
made  before  the  receipt  of  the  telegram, 
and  was  therefore  not  Influenced  by  the 
mistaken  quotation. 

In  T.  P.  Sims  &  Sons  v.  Western  U. 
Teleg.  Co.  89  S.  C.  237,  71  S.  E.  783,  where 
it  appeared  that  a  telegram  by  mistake 
stated  the  price  of  flour  at  $5  per  barrel, 
instead  of  $5.50,  and,  in  reliance  upon  the 
teleirram,  plaintiff  accepted  the  offer  and 
resold  the  flour  at  $5.50  per  barrel,  it  was 
held,  in  reliance  on  the  Bowie  Case,  that  he 
was  entitled  to  recover  from  the  telegraph 
company  an  amount  equal  to  the  difference 
between  the  price  quoted  in  the  telegram 
and  the  market  value  which  was  found  to 
be  the  price  he  was  obliged  to  pay,  although 
that  amount  apparently  included  a  net 
profit  on  the  transaction.  •Here,  as  in  the 
Uowie  Ose,  it  will  be  observed  that  the 
contract  of  resale  was  made  after  the  receipt 
and  in  reliance  upon  the  erroneous  tele- 
gram. A.  L.  R. 
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Am.  Neg.  Rep.  254;  Strong  v.  Western  U. 
Teleg.  Co.  18  Idaho,  389,  30  L.R.A.(N.S.) 
409,  ]09  Pac.  910,  Ann.  Cas.  1912  A,  55; 
Hays  V.  Western  U.  Teleg.  Co.  70  S.  C.  16, 
67  L.R.A.  481,  106  Am.  St.  Rep.  731,  48 
S.  E.  608,  3  Ann.  Cas.  424;  Pepper  v.  West- 
ern U.  Teleg.  Co.  87  Tenn.  554,  4  L.R.A. 
601,  10  Am.  St,  Rep.  699,  11  S.  W.  783; 
Reed  v.  Western  U.  Teleg.  Co.  135  Mo.  661, 
34  L.R.A.  492,  58  Am.  St.  Rep.  609,  37  S.  W. 
904;  Western  U.  Teleg.  Co.  v.  Hall,  124  U. 
S.  458,  31  L.  ed.  484,  8  Sup.  Ct.  Rep.  577 ; 
Bowie  V.  Western  U.  Teleg.  Co.  78  S.  C.  424, 
69  S.  E.  65;  McCarty  v.  Western  U.  Teleg. 
Co.  116  Mo.  App.  441,  91  S.  W.  976;  West- 
ern U.  Teleg.  Co.  v.  Shotter,  71  Ga.  700; 
Western  l^  Teleg.  Co.  v.  Dubois,  128  111. 
248,  15  Am.  St.  Rep.  109,  21  N.  E.  4; 
Turner  v.  Hawkeye  Teleg.  Co.  41  Iowa,  458, 
20  Am.  Rep.  605;  Western  U.  Teleg.  Co.  v. 
Landis,  9  Sadler  (Pa.)  357,  12  Atl.  467; 
United  States  Teleg.  Co.  v.  Wenger,  55  Pa. 
262,  93  Am.  Dec.  751;  Western  U.  Teleg. 
Co.  V.  Spivcy,  98  Tex.  308,  83  S.  W.  364; 
Ayer  v.  Western  U.  Teleg.  Co.  79  Me.  493, 
1  Am.  St.  Rep.  353,  10  Atl.  495;  Squire  v. 
Western  U.  Teleg.  Co.  98  Mass.  232,  93  Am. 
Dec.  157;  Manville  v.  Western  U.  Teleg. 
Co.  37  Iowa,  214,  18  Am.  Rep.  8;  Thom^jeon 
V.  Western  U.  Teleg.  Co.  64  W^is.  531,  54  Am. 
Rep.  644,  25  N.  W.  789;  Rittenhouse  v.  In- 
dependent Line  of  Telegraph,  44  N.  Y.  263. 

The  evidence  is  sufficient  to  establish  the 
value  of  the  sheep  at  Dillon. 

35  Cyc.  636;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  1154;  3  Wigmore,  Ev.  §§  1922, 
1923;  Rothrock  v.  Hunter,  66  Wash.  543, 
119  Pac.  1114;  Graham  v.  Frazier,  49  Neb. 
90.  08  N.  W.  307;  Hullard  v.  Stone,  67  Cal. 
477,  8  Paxj.  17;  Wallingford  v.  Western  U. 
Teleg.  Co.  53  S.  C.  410,  31  S.  E.  275. 

Ellis,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages 
alleged  to  have  been  sustained  through  error 
in  the  transmission  of  a  telegram.  The 
plaintiff  is  a  wholesale  and  retail  butcher 
and  "packer  in  the  city  of  Seattle,  and  in 
the  conduct  of  his  business  employs  live 
stock  buyers  throughout  the  several  states 
of  the  Northwest.  Among  these,  in  the 
month  of  December,  1910,  was  one  C.  F. 
Walker,  employed  as  a  cattle  buyer  in  Mon- 
tana. He  was  not  an  expert  sheep  buyer, 
but  in  buying  sheep  he  would  report  their 
condition  and  tlie  price  asked,  and  be  guided 
by  the  plaintiff's  instructions  as  to  pur- 
chases. Early  in  December  this  buyer  was 
directed  ))y  the  plaintiff  to  investigate  a 
certain  band  of  2.500  sheep  near  Dillon, 
Montana,  referred  to  throughout  the  record 
as  the  "Maurer  slieep."  On  December  5. 
1910,  Walker  wired  the  plaintiff  to  the  effect 
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that  these  sheep  could  be  purchased  1,000 
for  delivery  January  let  at  $4.70  a  hun- 
dredweight, 1,000  February  Ist  at  $5.30 
per  hundredweight,  and  the  balance  Febru- 
ary 20th  at  $5.70  a  hundredweight.  On  the 
next  day  the  plaintiff  answered:  "Maurer 
sheep  too  high.  Could  not  use  them."  On  De- 
cember 7th  Walker  delivered  to  the  defend- 
ant's agent  at  Dillon  for  transmission  to  the 
plaintiff  a  message  reading  as  follows : 

45  Collect  Night  Letter. 

Dillon,  Mont.,  12/7,  190—. 
To  James  Henry,  818  Western  Ave.,  Seat- 
tle: I  contracted  three  loads  of  steers  and 
calves  at  four  and  five  delivered  Jan.  fif- 
teenth Belgrade  grain  fed  stuff.  I  think 
I  can  contract  Maurer  sheep  thousand  Jan. 
first  four  seventy  thousand  Feb.  first  five. 
Answer  as  soon  as  you  get  this. 

C.  F.  Walker. 

As  delivered  to  the  plaintiff  at  Seattle, 
that  portion  of  the  message  referring  to  the 
sheep  read:  "I  think  I  can  contri^ct  Maurer 
sheep  thousand  Jan.  first  four  twenty, 
thousand  Feb.  first  five,"  Plaintiff,  in  re- 
sponse, wired  as  follows: 

12/8—10. 
C.  F.  Walker,  Dillon,  Montana:  Con- 
tract all  good  cattle  you  can  get  some 
bulls.  Get  Idaho  Falls  Cattle.  If  you  can 
get  proper  shrinkage  buy  Maurer  sheep. 
Oan't  you  get  some  good  lambs  also  load 
small  calves  answer.  James  Henry. 

Upon  the  receipt  of  this  tel^ram  Walker 
immediately  entered  into  a  contract  to  pur- 
chase the  sheep  in  question  at  the  price 
of  $4.70  per  hundredweight;  the  total 
weight  of  the  sheep  contracted  for  January 
delivery  being  115,905  pounds.  Walker  tele- 
graphed to  plaintiff  that  he  had  bought  the 
slieep,  but  as  the  price  was  not  again  given 
it  was  several  days  before  the  error  in  the 
transmission  of  the  message  of  December 
7th  was  discovered.  The  plaintiff's  evidence 
tended  to  show  that  the  market  price  of 
the  sheep  at  Dillon  for  January  1st  delivery 
was  approximately  $4.25.  The  trial  result- 
ed in  a  verdict  for  the  plaintiff  for  the  sum 
of  $522.17;  this  being  the  difference  between 
the  market  price  and  the  price  paid,  plus  60 
cents  paid  for  the  transmission  of  the  mes- 
sage. Motions  for  a  nonsuit,-  a  new  trial, 
and  for  judgment  notwithstanding  the  ver- 
dict, were  made  at  appropriate  times  and 
overruled.  Judgement  having  been  entered 
on  the  verdict,  defendant  appealed. 

The  several  assignments  of  error  are  all 
directed  to  two  grounds,  a  consideration  of 
which  w^ill  be  determinative  of  the  case: 

1.  It    is    first    contended    that    the    re- 
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Bpondent  was  not  misled  by  the  error  in  the 
transmission  ot  the  telegram.  As  to  the 
actual  fact  of  deception,  the  respondent  and 
his  manager,  who  consulted  and  determined 
upon  purchases,  both  testified,  in  substance, 
that  they  were  misled  by  the  erroneous  tele- 
gram of  December  7th ;  that  they  would  not 
have  authorized  the  purchase  at  $4.70  the 
hundredweight;  and  that  when  they  author- 
ized the  respondent's  purchaser  in  the  field 
to  contract  for  these  sheep  it  was  in  the  be- 
jief,  induced  by  the  telegram  as  received, 
that  the  purchase  was  being  made  at  $4.20 
a  hundredweight.  The  appellant  argues, 
however,  that  the  respondent  should  not 
have  been  misled;  that  the  difference  be- 
tween the  prices  stated  in  the  two  tele- 
grams as  received  and  the  discrepancy  be- 
tween the  price  for  January  1st  delivery 
and  February  let  delivery,  as  stated  in  the 
erroneous  telegram,  were  so  great  as  to  put 
an  ordinarily  prudent  man  upon  inquiry, 
and  make  it  his  duty  to  have  the  tel^p'am 
repeated,  or  bear  the  consequences  of  his 
failure  to  do  so. 

This  argument  presents  the  simple  ques- 
tion of  contributory  negligence  as  a  defense. 
It  must  be  determined  upon  the  same  prin- 
ciple as  when  the  same  question  arises  in 
other  relations.  Jones,  Teleg.  &  Teleph.  Cos. 
§  314.  Were  these  discrepancies  so  extraor- 
dinary as  to  challenge  the  attention  and 
excite  the  caution  of  a  man  of  ordinary 
business  prudence  and  experience?  The  un- 
contradicted evidence  shows  that  sheep  for 
January  delivery  would  be  very  little  corn 
fed;  that  they  would  be  practically  grass- 
fed  sheep;  and  that  the  expense  of  feeding 
to  keep  in  fit  condition  for  later  deliveries 
would  be  much  greater.  The  jury  might 
easily  find  from  this  circumstance  that  the 
caution  of  a  man  of  ordinary  prudence 
would  not  be  aroused  by  the  wide  difference 
in  price  for  January  1st  and  February  1st 
deliveries  contained  in  the  erroneous  tele- 
gram. Nor  can  we  say,  in  view  of  respond- 
ent's flat  refusal  to  purchase  at  the  prices 
stated  in  the  prior  telegram,  that  the  dis- 
crepancy in  prices  between  the  offer  con- 
tained in  that  telegram  and  the  later  er- 
roneous message  should  be  held,  as  a  mat- 
ter of  law,  to  impose  notice  of  the  error. 
Was  it  not  natural  that  the  respondent,  as 
an  ordinarily  prudent  man,  would  assume 
that  his  purchasing  agent,  fortified  by  the 
refusal  to  consider  the  price  stated  in  the 
prior  message,  had  succeeded  in  reducing 
the  offer  to  what  the  evidence  shows  was 
about  the  market  price  for  January  deliv- 
eryf  There  was  obvious  ground  for  reason- 
able difference  of  opinion  on  these  things. 
The  question  was  properly  submitted  to  the 
jury,  and  we  are  concluded  by  the  verdict. 
Tobin  v.  Western  U.  Teleg.  Co.  148  Pa.  375, 
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28  Am.  St.  Rep.  802,  23  Atl.  324;  Garrett 
V.  Western  U.  Teleg.  Co.  83  Iowa,  257,  49 
N.  W.  88,  00;  Western  U.  Teleg.  Co.  v. 
Beals,  66  Neb.  415,  71  Am.  St.  Rep.  682,  76 
N.  W.  903,  905;  Western  U.  Teleg.  Co.  v. 
Virginia  Paper  Co.  87  Va.  418,  12  S.  E. 
765. 

2.  It  is  next  contended  that,  assuming 
that  he  was  misled,  there  was  no  competent 
proof  that  respondent  was  damaged.  The 
argument  is  that  the  respondent  might  have 
made  a  profit  on  these  sheep  at  the  price 
actually  paid;  that,  there  being  no  evidence 
as  to  whether  he  did  or  not,  there  waa  no 
evidence  that  he  was  damaged.  It  seema  to 
us  that  the  matter  of  profits  waa  not  in- 
volved. The  respondent  did  not  sue  for 
loss  of  profits,  but  for  damages  suffered 
by  reason  of  the  purchase  to  which  he  was 
committed  through  appellant's  negligence. 
That  the  loss  of  profits  could  not  be  the  cor- 
rect measure  of  damages  is  demonstrated 
by  the  obvious  fact  that,  even  if  it  had 
been  proveli  that  there  could  have  been  no 
profit  on  a  purchase  at  $4.20  a  hundred 
weight,  still  the  respondent  would  have  been 
damaged  by  the  purchase  at  $4.70  a  hun- 
dredweight in  just  the  amount  in  which  that 
price  exceeded  the  market  price  at  the  time 
and  place  of  the  purchase.  On  the  other 
hand,  if  it  had  been  proven  that  the  sheep, 
as  mutton,  were  resold  by  the  respondent  at 
a  clear  profit  above  the  $4.70  a  hundred 
paid,  his  profits  would  be  diminished  by 
just  the  excess  of  the  price  paid  over  the 
market  price.  His  loss  in  either  case  would 
be  the  same.  The  message  itself  gave  notice 
to  the  appellant  that  it  might  become  the 
basis  of  a  business  transaction,  and  that  a 
failure  to  properly  transmit  it  might  result 
in  a  purchase  at  a  price  greater  than  in- 
tended to  be  paid,  and  that  in  such  a  case, 
whatever  the  profit  might  be,  there  would 
be  a  certain  loss  equal  to  the  excess  of  the 
price  paid  over  the  market  price. 

The  only  measure  of  damages,  therefore, 
both  free  from  uncertainty  and  speculation, 
and  within  the  reasonable  contemplation  of 
the  sender  and  the  appellant  when  it  under- 
took to  transmit  the  mtessage,  was  the 
excess  of  the  price  paid  through  its  error 
over  the  market  price  of  sheep  at  Dillon 
on  December  7,  1909,  for  January  delivery, 
plus  the  cost  of  sending  the  message. 
Nothing  less  would  compensate  the  respond- 
ent; anything  more  would  penalize  the  ap- 
pellant. The  inevitable  tendency  to  this 
conclusion  was  emphasized  by  a  colloquy 
between  the  court  and  appellant's  counsel 
during  the  argument  of  the  motion  for  a 
nonsuit.  The  contention  was  made  that  the 
respondent  had  made  no  effort  to  minimize 
the  loss.  The  court  asked:  "How  could  he 
have  minimized  the  loss?     He  bound  him- 
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self  nn  a  written  contract  to  take  the  sheep." 
And  counsel  replied:  ^^If  he  had  turned 
around  and  immediately  sold  the  sheep  for 
what  he  could  get  at  the  market  price,  he 
could  have  recovered  from  us  the  difference. 
As  soon  as  he  found  the  mistake,  he  could 
lave  sold  them  at  the  market,  and  he  could 
have  recovered  his  actual  loss  from  us.  If 
he  kept  them,  the  question  is  whether  he 
can  turn  around  and  say:  'I  can  take  care 
of  these  sheep  and  save  myself  from  loss; 
I  will  keep  them;  I  will  butcher  them  and 
retail  them  out  and  save  myself  from  a 
loss.'  He  may  have  done  that.  We  don't 
know  in  this  case.  It  is  up  to  him  to  show 
whether  he  actually  suffered  any  loss.  It 
is  not  a  question  of  whether  he  should  be 
allowed  to  have  made  a  profit  on  this  trans- 
action." We  can  hardly  formulate  a  clearer 
demonstration  than  this  that  the  certain 
loss  determinable  by  the  excess  of  the  price 
paid  over  the  market  price,  and  not  the 
speculative  loss  contingent  upon  the  profits 
of  a  butchering  business  and  the  future 
fluctuations  of  the  meat  market,  must  be  the 
true  measure  of  damages.  The  minimum  at- 
tained by  the  course  suggested  by  counsel 
would  be  reached  by  exactly  the  same 
process  which  we  hold  fixes  the  true  measure 
of  damages.  The  minimum  so  attained  is 
all  that  this  measure  requires  the  appellant 
to  pay.  That  the  measure  above  stated  is 
the  true  measure  is  sustained  both  by 
what  we  conceive  to  be  the  better  reasons 
and  the  more  persuasive  authorities.  This 
principle,  under  varying  conditions,  is 
exemplified  and  sustained  by  the  following 
decisions:  Strong  v.  Western  U.  Teleg.  Co. 
18  Idaho,  389,  30  L.R.A.(N.S.)  400,  423, 
109  Pac.  910,  Ann.  Cas.  1912  A,  55;  Wal- 
lingford  v.  Western  U.  Teleg.  Co.  63  S.  C. 
410,  31  S.  E.  275,  276;  Hays  v.  Western 
U.  Teleg.  Co.  70  S.  C.  16,  67  L.R.A.  481,  483, 
106  Am.  St.  Rep.  731,  48  S.  E.  608,  3  Ann. 
Cas.  424;  Reed  v.  Western  U.  Teleg.  Co.  135 
Mo.  661,  34  L.R.A.  492,  498,  58  Am.  St. 
Rep.  609,  37  S.  W.  904;  Bowie  v.  Western 
U.  Teleg.  Co.  78  S.  C.  424,  59  S.  E.  65; 
McCarty  v.  Western  U.  Teleg.  Co.  116  Mo. 
App.  441,  91  S.  W.  976,  977;  Western  U. 
Teleg.  Co.  v.  Shotter,  71  Ga,  760,  767;  Turn- 
er V.  Hawkeye  Teleg.  Co.  41  Iowa,  458,  464, 
20  Am.  Rep.  605;  Western  U.  Teleg.  Co.  v. 
Landis,  9  Sadler  (Pa.),  357,  12  Atl.  467, 
469;  United  States  Teleg.  Co.  v.  Wenger,  55 
Pa.  262,  267,  93  Am,  Dec.  751;  Western  U. 
Teleg.  Co.  v.  Spivey,  98  Tex.  308,  83  S.  W. 
364,  365;  Ayer  v.  Western  U.  Teleg.  Co. 
79  Me.  493.  1  Am.  St.  Rep.  353,  10  Atl. 
495,  498;  Squire  v.  Western  U.  Teleg.  Co. 
98  Mass.  232,  238,  93  Am.  Dec.  157;  Ritten- 
house  V.  Independent  Line  of  Telegraph,  44 
N.  Y.  263,  265,  4  Am.  Rep.  673. 

There  are  cases  which  sustain  the  theory 
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of  recovery  advanced  by  the  appellant.  We 
have  been  cited  to  one,  Western  U.  Teleg. 
Co.  v.  Waxelbaum,  113  Ga.  1017,  56  hJRJL 
741,  39  S.  E.  443,  10  Am.  Neg.  Rep.  254. 
It  is  not  convincing.  It  seems  to  us  that  to 
measure  the  damages  by  the  difference  be- 
tween the  price  paid  and  the  aum  realized 
on  a  resale  at  a  different  time  and  place, 
under  different  conditions,  would  ^  many 
cases  render  the  telegraph  company  liable 
for  a  loss  in  excess  of  that  traceable  to  its 
error,  and  in  others  cause  the  purchaser  to 
sustain  a  loss  traceable  solely  to  the  error 
in  the  telegram.  The  measure  which  we 
approve  is  not  subject  to  these  possibilities. 
Of  course,  if  the  market  price  was  equal  to 
or  greater  than  that  paid  because  of  the 
error,  there  would  be  no  loss  traceable  to 
the  error ;  but  where  it  is  less  there  is  an  in- 
evitable loss  in  just  that  amount,  regard- 
less of  the  actual  profits  realized  through  a 
resale  by  the  purchaser  at  another  time 
and  place  and  under  different  conditions. 

The  contention  of  the  appellant  that 
there  was  no  evidence  as  to  the  market  price 
of  sheep  at  Dillon,  Montana,  at  the  time  of 
respondent's  purchase  is  not  tenable.  The 
evidence  shows,  without  contradiction,  that 
the  market  price  at  Dillon  at  a  given  time 
would  be  determined  by  the  then  market 
prices  at  Portland  and  Chicai^  by  deduct- 
ing from  the  market  prices  at  those  points 
the  freight,  shrinkage,  &nd  other  losses  and 
expenses  incident  to  transportation,  amount- 
ing to  about  $1  on  the  hundredweight;  Chi- 
cago and  Portland  being  the  two  competing 
sheep  markets  for  that  part  of  Montana. 
While  neither  tne  respondent  nor  his  busi- 
ness manager  could  recall  the  exact  prices 
prevailing  at  Chicago  and  Portland  on  De- 
cember 7,  1910,  both  stated  that  it  was  in 
the  neighborhood  of  $5.25  a  hundredweight, 
and  both  testified  in  substance  that  respond- 
ent received  current  Chicago  and  Portland 
quotations;  that  they  knew  these  prices  at 
that  time,  and  then  on  the  prices  then 
quoted  estimated  that  a  purchase  at  $4.20 
a  hundredweight  would  approximate  or  be 
a  little  under  the  then  market  price  at 
Dillon  so  determined.  No  evidence  was 
offered  to  the  contrary.  This  evidence  was 
competent  as  tending  to  establish  the 
market  price  of  sheep  at  that  time  at  Dillon, 
Montana.  Graham  v.  Frazier,  49  Neb.  90, 
G8  N.  W.  367;  Rothrock  v.  Hunter,  66 
Wash.  543,  119  Pac.  1114;  35  Cyc,  638;  24 
Am.  &  Eng.  Enc.  Law,  1154. 

The  weight  of  this  evidence  was  for  the 
jury,  which  evidently  found  that  the  then 
market  price  at  Dillon  was  $4.25  a  hundred- 
weight. We  cannot  say  that  the  finding 
was   not  justified   by   the  evidence. 

Other  claims  of  error  are  predicated  upon 
the  instructions  given  by  the  court.     These, 
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however,  present  the  same  questions  which 
we  have  considered  in  the  foregoing  discus- 
sion, and  it  will  be  unnecessary  to  notice 
them  further.  We  find  no  error  in  the  in- 
structions. 

The  judgment  is  affirmed. 

Crow,    Ch.   J.,    and    Fullerton,    Main, 
and  Morris,  JJ.,  concur. 
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SPOKANE,     PORTLAND,     &     SEATTLE 
RAILWAY   COMPANY,  Respt. 

(—  Wash.  — ,   132    Pac.   60.) 

Release  —  consideration  —  medical  at- 
tention. 

1.  Medical  attention  furnished  by  an  em- 

Slojer  to  an  employee  injured  by  his  neg- 
gence  is  not  a  sufficient  consideration  to 
support  a  release  of  liability  to  make  com- 
pensation for  the  injury. 

Master  and  servant  —  injury  —  insuffi- 
cient treatment  —  effect. 

2.  An  action  by  a  servant  against  his 
master  to  recover  damages  for  injuries  due 
to  tlie  latter's  negligence  is  not  defeated  by 
the  fact  that  the  plaintiff  did  not  give  prop- 
er attention  to  his  injury. 

(May  6,  1013.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Spokane  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  as  a  defense  to  which  defendant 
set  up  a  release.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  C.  Moore  and  Robert  Cork- 
ery,'for  appellant: 

Medical  services  furnished  do  not  consti- 
tute a  consideration  for  a  release  of  dam- 
ages. 

1  Page,  Contr.  §  311;  24  Am.  &  Eng.  Enc. 
Law,  289;  34  Cyc.  1051;  Louisville  &  N.  R. 
Co.  V.  Helm,  121  Ky.  845,  89  S.  W.  709; 
Richmond  &  D.  R.  Co.  v.  Walker,  92  Ga. 
485,  17  S.  E.  604. 

Gratuitous  services  already  performed  do 
not  constitute  consideration  for  a  release  of 
damages. 

Bartholomew  v.  Jackson,  20  Johns.  2(8,  11 
Am.  Dec.  237;  Page,  Contr.  §  319;  6  Am.  & 
Eng.  Enc.  Law,  693;  9  Cyc.  358,  365. 

The  release  was  secured  under  a  mutual 
mistake  of  fact,  and  by  fraud,  as  to  injuries. 

Pattison  v.  Seattle,  R.  &  S.  R.  Co.  65 
Wash.  625,  104  Pac.  825;  Bjorklund  ▼. 
Seattle  Electric  Co.  35  Wash.  439,  77  Pac. 
727,  1  Ann.  Cas.  443,  17  Am.  Neg.  Rep.  139; 
Pederson  v.  Seattle  Consol.  Street  R.  Co.  6 
Wash.  202,  33  Pac,  351,  34  Pac.  665,  7  Am. 
Neg.  Cas.  77;  Lumley  v.  Wabash  R.  Co.  22 
C.  C.  A.  60,  43  U.  S.  App.  476,  76  Fed.  66; 
Great  Northern  R.  Co.  v.  Fowler,  69  C.  C. 


Note.  —  Furnishing  medical  attention 
as  a  consideration  for  release  of  lia- 
bility for  personal  injuries  or  death. 

It  will  be  observed  that  the  decision  in 
Kennedy  v.  Spokane,  P.  &  S.  R.  Co.  was 
not  upon  the  ground  that  the  furnishing  of 
medical  attention  was  not  an  adequate  con- 
sideration for  the  release,  but  upon  the 
ground  that  it  constituted  no  considera- 
tion at  all,  inasmuch  as  the  company's  phy- 
sician did.  not  expect  any  compensation 
from  the  plaintiff,  and  he  at  no  time  con- 
sidered that  he  was  incurring  a  personal 
obligation  therefor.  In  this  respect  the 
case  is  quite  similar  to  Richmond  &  D.  R. 
Go.  V.  Walker,  92  Ga.  485,  17  S.  E.  604, 
where  the  reviewing  court  upheld  the  charge 
of  the  trial  court  to  the  effect  that,  if  "the 
plaintiff  made  no  agreement  to  pay  that 
(medical)  bill,  and  none  is  reasonable  and 
fairly  inferable  or  to  be  implied  on  his 
part  to  pay  it,"  its  assumption  and  payment 
tj  the  releasee  was  not  sufficient  considera- 
tion for  the  release,  and  it  would  be  a  mere 
tmdum  pactum. 

The  syllabus  by  the  court  in  the  same 
case  deals  with  the  other  phase  of  the  same 
question  in  declaring *that,  since  the  injury 
was  the  result  of  negligence  of  the  releasee, 
it  was  liable  for  the  expenses  of  the  treat- 
ment which  the  injury  occasioned,  although 
46L.R.A.(N.S.) 


such  was  furnished  at  the  request  of  the 
injured  party,  and  that,  consequently,  the 
assumption  of  such  liability  was  no  advan- 
tage to  the  injured  party,  and  was  inade- 
quate as  consideration  for  the  release. 

These  two  cases  appear  to  be  the  only 
ones  holding  that  the  furnishing  of  medical 
attention  constituted  no  consideration  at 
all.  In  the  other  cases  the  question  was 
whether  the  consideration,  including,  inter 
alia,  medical  attention,  was  adequate  or  in- 
adequate, or  whether  the  release  was  execut- 
ed under  such  circumstances  as  to  invalid- 
ate it. 

In  Kelly  v.  Homer  Compress  Co.  110  La. 
983,  35  So.  256;  Jennings  v.  Ft.  Worth,  7 
Tex.  Civ.  App.  329,  26  S.  W.  927 ;  and  Ped- 
erson V.  Seattle  Consol.  Street  R.  Co.  6 
Wash.  202,  33  Pac.  351,  34  Pac.  665,  7  Am. 
Neg.  Cas.  77,  where  the  validity  of  the  re- 
lease was  upheld,  it  appeared  that  the  con- 
sideration consisted  in  part  of  medical  at- 
tention. These  cases  are  doubtless  distin- 
guishable from  the  Kennedy  Case  and  the 
Walker  Case,  supra,  in  that  the  discharge 
by  the  releasor  of  the  bill  for  medical  at- 
tention relieved  the  releasee  of  an  obliga- 
tion that  would  otherwise  have  rested  upon 
him. 

On  the  other  hand,  in  Great  Northern  R. 
Co.  v.  Fowler,  69  C.  C.  A.  106,  136  Fed. 
118,  the  court  refused  to  sustain  a  release, 
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A.  106,  136  Fed.  119;  Lake  Shore  k  M.  S.  R. 
Co.  V.  Ehlert,  25  Ohio  C.  C.  37;  Nelson  v. 
Chicago  &  N.  W.  R.  Co.  Ill  Minn.  193,  126 
N.  W.  902,  20  Ann.  Cas.  748;  Houston  &  T. 
C.  R.  Co.  V.  Brown,  —  Tex.  Civ.  App.  — ,  69 
8.  W.  651 ;  Missouri  P.  R.  Co.  v.  Goodholm, 
61  Kan.  758,  60  Pac.  1066. 

Messrs.  Gannon,  Ferris,  &  Swan  and 
W*  A.  White,  for  respondent: 

Appellant  failed  to  introduce  any  iesti- 
knony  to  show  that  said  release  was  not 
supported  by  an  adequate  consideration; 
the  release  so  recites,  and,  in  the  absence 
of  evidence  to  the  contrary,  consideration 
will  be  presumed. 

Pierson  v.  Northern  P.  R.  Co.  61  Wash. 
460,  112  Pac.  509;  Louisville  &  N.  R.  Co.  v. 
Crutcher,  135  Ky.  381,  122  S.  W.  191;  St. 
Louis  &  B.  Electric  R.  Co.  v.  Erlinger,  112 
111.  App.  606. 

To  accomplish  impeachment  of  a  formal 
written  instrument  on  the  ground  of  fraud 
or  mistake,  the  proof  must  be  clear,  precise, 
cogent,  and  convincing  beyond  a  reasonable 
controversy. 

Kowalke  v.  Milwaukee  Electric  R.  &  Light 
Co.  103  Wis.  472,  74  Am.  St.  Rep.  877,  79 
N,  W.  762;  Steffen  v.  Supreme  Assembly, 
130  Wis.  485,  110  N.  W.  401;  Wallace  v. 
Skinner,  15  Wyo.  233,  88  Pac.  221;  Demark 
V.  Milwaukee  Electric  R.  &  Light  Co.  142 
Wis.  624,  126  N.  W.  13;  Schiefelbein  v. 
Fidelity  &  C.  Co.  139  Wis.  612,  120  N.  W. 
398;  Schweikert  v.  John  R.  Davis  Lumber 
Co.  147  Wis.  242,  133  N.  W.  136;  De- 
Douglas  V.  Union  Traction  Co.  198  Pa.  430, 
48  Atl.  262;  McFarland  v.  Missouri  P.  R. 
Co.    125    Mo.    263,  28  S.  W.  590;  Tank  v. 


Rohweder,  98  Iowa,  154,  67  N.  W.  106; 
Johnson  v.  Berdo,  131  Iowa,  524,  106  N.  W. 
609;  Perry  v.  M.  O'Neil  &  Co.  78  Ohio  St. 
200, -86  N.  E.  41;  Och  v.  Missouri,  K.  &  T. 
R.  Co.  130  Mo.  27,  36  L.R.A.  442,  31  S.  W. 
962;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Bowles, 
—  Tex.  Civ.  App.  — ,  131  S.  W.  1176; 
Spritzer  v.  Pennsylvania  R.  Co.  226  Pa. 
166,  75  Atl.  256;  Kilmartin  v.  Chicago,  B. 
&  Q.  R.  Co.  137  Iowa,  64,  114  N.  W.  522; 
Nason  v.  Chicago,  R.  I.  &  P.  R.  Co.  149 
Iowa,  608,  128  N.  W.  854;  Pederson  v. 
Seattle  Consol.  Street  R,  Co.  6  Wash.  202, 
33  Pac.  351,  34  Pac.  665,  7  Am.  Neg.  Cas. 
77 ;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Belli- 
with,  28  C.  C.  A.  358,  55  U.  S.  App.  113,  83 
Fed.  437 ;  Chicago  &  N.  W.  R.  Co.  v.  Wilcox, 
54  C.  C.  A.  147,  116  Fed.  913. 

A  person  is  in  duty  bound  to  know  the 
contents  of  any  instrument  he  signs,  and  a 
failure  to  read  before  signing  cannot  be 
pleaded  as  a  defense. 

Leddy  v.  Barn^,  139  Mass.  394,  2  N.  E. 
107;  McNamara  v.  Boston  Elev.  R.  Co.  197 
Mass.  383,  83  N.  E.  878;  New  York  C.  &  H. 
R.  R.  Co.  V.  Difendaffer,  62  C.  C.  A.  1,  125 
Fed.  893;  Heck  v.  Missouri  P.  R.  Co.  147 
Fed.  775;  Pacific  Mut.  L.  Ins.  Co.  v.  Webb, 
84  C.  C.  A.  603,  167  Fed.  155,  13  Ann.  Cas. 
752;  Simpson  v.  Pennsylvania  R.  Co.  86 
C.  C.  A.  403,  159  Fed.  423;  Steffen  v.  Su- 
preme Assembly,  130  Wis.  486,  110  N.  W. 
401;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Belli- 
with,  28  G.  C.  A.  358,  55  U.  S.  App.  113, 
83  Fed.  437. 

A  releasor  cannot  subsequently  avoid  his 
release   on    tue   ground   that   his    injuries 


consideration  for  which,  inter  alia^  was 
payment  of  doctors'  and  nurses'  bills,  which 
had  been  executed  under  a  mutual  mistake 
of  fact  induced  by  statements  of  the  rail- 
road company's  physician,  who  expressed 
the  opinion  that  the  injuries  were  slight, 
and  that  plaintiff  could  go  to  work  in  two 
weeks,  whereas  it  developed  that  the  in- 
juries were  serious   and  permanent. 

And  also  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Cunningham,  59  Kan.  722,  54  Pac.  1055, 
where  part  of  the  consideration  was  care 
to  be  given  the  plaintiff  at  a  hospital,  the 
release  was  held  invalid  as  based  on  such 
terms  as  condemned  it  as  a  fraud  and  im- 
position, the  amount  paid  being  trifling  and 
utterly  disproportionate  to  any  just  com- 
pensation, and  unseemly  haste  haying  been 
made  in  inducing  the  settlement. 

And  in  Davis  v.  Diamond  Carriage  &  Liv- 
ery Co.  146  Cal.  59,  79  Pac.  596,  17  Am. 
Neg.  Rep.  443,  an  action  for  personal  in- 
juries resulting  from  the  defendant's  neg- 
ligence, the  defense  was  a  "receipt  in  full 
of  all  demands,"  given  by  the  plaintiff  in 
consideration  of  a  sum  of  moncv  alle<;ed  bv 
the  plaintiff  to  be  his  wages  then  due  and 
$10  on  his  doctor  bill.  The  question  of  the 
sufficiency  of  this  as  consideration  for  the 
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release  was  not  considered,  the  contention 
of  the  plaintiff  being  that  the  intention  of 
the  parties  was  not  to  release  all  damages 
resulting  from  the  injury.  The  court  held 
that  the  intention  of  the  parties  governed 
the  effect  of  the  contract,  implying  that  if 
the  intention  had  been  to  create  a  release 
of  all  damages,  the  agreement  would  have 
been  so  construed.  When  it  i^  considered 
that  the  court  declared  the  jury  to  be  war- 
ranted in  finding  the  defendant  negligent, 
it  clearly  appears  that,  according  to  the 
doctrine  of  Richmond  &  D.  R.  Co,  v.  Walker, 
supra,  the  paying  of  the  doctor's  bill  would 
not  have  been  sufficient  as  a  consideration 
to  support  such  release,  and  it  would  hardly 
be  contended  that- paying  plaintiff  his  wages 
then  due  would  constitute  .a  consideration. 
However,  the  conclusion  reached  was 
against  the  operation  of  the  receipt  aa  a 
release,  and  it  was  not  necessary  for  the 
court  to  look  further  to  find  other  reasons 
for  its  decision. 

A  note  appended  to  Pattison  v.  Seattle, 
R.  &  S.  R.  Co.  35  L.R.A.(N.S.)  660,  con- 
siders the  necessity  *  of  return  or  tender 
of  consideration  for  release  of  claim  for 
personal  injuries  set  aside  on  the  ground 
of  fraud.  E.  L.  D. 


19I3« 


KENNEDY  V.  SPOIvANE,  P.  &  S.  R.  CO. 


421 


were    more    eerioua  than  he  thought  them 
to  be. 

Doty  V.  Chicago,  St.  P.  &  K.  C.  R.  Co.  49 
Minn.  499,  62  N.  W.  135;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Bennett,  63  Kan.  781,  68  Pac. 
1018;  Nelson  v.  Minneapolis  Street  R.  Co. 
61  Minn.  167,  63  N.  W.  486;  Kowalke  v. 
Milwaukee  Electric  R.  &,  Light  Co.  103 
Wis.  472,  74  Am.  St.  Rep.  877,  79  N.  W. 
762;  Chicago  &  N.  W.  R.  fo.  v.  Wilcox,  54 
C.  C.  A.  147,  116  Fed.  913;  Great  Northern 
R.  Co.  V.  Fowler,  69  C.  C.  A.  106,  136  Fed. 
118;  Kilmartin  v.  Chicago,  B.  &  Q.  R.  Co. 
137  Iowa,  64,  114  N.  W.  622;  Homuth  v. 
Metropolitan  Street  R.  Co.  129  Mo.  629,  31 
S.  W.  903;  Nason  v.  Chicago,  R.  I.  &  P.  R. 
Co.  140  Iowa,  533,  118  N.  W.  761. 

Main,  J.,  delivered  the  opinion  of  the 
court: 

This  ifl  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant. 
The  defendant  corporation  owns  and  oper- 
ates a  steam  railway  line  extending  from 
the  city  of  Spokane,  Washington,  in  a 
southwesterly  direction  through  the  states 
of  Washington  and  Oregon  until  it  reaches 
Portland.  At  a  point  on  the  line  of  the 
road  known  as  Cliffs,  in  Klickitat  county, 
Washington,  it  maintains  a  roundhouse  and 
repair  shops.  On  September  23,  1909,  and 
for  some  time  prior  thereto,  the  plaintiff 
had  been  employed  in  the  roundhouse  in  the 
capacity  of  locomotive  hostler.  •  His  duties 
in  this  position  were  to  receive  the  engines 
in  the  yard  from  the  crew  when  they  came 
off  of  the  line,  and  take  them  from  there 
into  the  roundhouse.  On  the  night  of  Sep- 
tember 23,  1909,  at  about  1  or  2  o'clock  in 
the  morning,  the  plaintiff  received  an  engine 
in  the  manner  described  and  conducted  it 
into  the  roundhouse.  When  he  went  aboard 
the  engine  in  the  yard,  he  ascended  from  the 
left-hand  side.  After  getting  the  engine 
into  the  roundhouse,  owing  to  the  fact  that 
there  was  spme  obstruction  which  prevented 
his  easy  getting  down  from  the  engine  on 
the  left-hand  side,  he  got  down  on  the  right- 
hand  side,  and  in  passing  down,  owing 
to  a  defective  step,  he  fell  and  was  pre- 
cipitated upon. a  pile  of  scrap  iron  which 
was  on  the  floor  of  the  roundhouse.  The 
point  of  one  piece  of  scrap  iron  penetrated 
his  foot.  The  injury  apparently  not  being 
serious,  he  continued  with  his  work  the  re- 
maining portion  of  that  night  and  for  five 
or  six  nights  thereafter,  but,  the  injury  to 
the  foot  becoming  more  or  less  painful,  and 
there  being  no  physician  at  Cliffs,  or  medi- 
cal supplies,  he  went  to  Stevensburg,  which 
was  about  46  miles  distant,  and  consulted 
the  company's  doctor  located  at  that  point. 
The  doctor  here  dressed  the  foot  and  kept 
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him  under  treatment  for  about  ten  days, 
when  he,  the  doctor,  then  advised  him  to  go 
to  Portland  to  see  the  company's  head  phy- 
sician. In  going  to  Portland  the  plaintiff 
stopped  off  at  Vancouver  to  consult  with 
the  master  mechanic  relative  to  his  return- 
ing to  work,  and  was  there  informed,  ac- 
cording to  his  testimony,  that  it  would  be 
necessary  first  for  him  to  go  into  the  offices 
in  Portland  and  fix  up  some  papers.  He 
went  to  Portland  and  went  to  the  company's 
offices,  and  there  saw  the  claim  agent,  also 
the  company's  head  physician,  and  was  pre- 
sented by  the  claim 'agent  with  a  written 
release  of  damages,  with  the  request  that  he 
sign  the  same,  which  he  did.  This  release 
recites:  "That,  in  consideration  of  medical 
and  surgical  attention  furnished  to  me  by 
the  Spokane,  Portland,  &  Seattle  Railway 
Company,  the  receipt  whereof  is  hereby 
acknowledged,  I  have  released,  acquitted, 
and  discharged,  and  do  by  these  presents  re- 
lease, acquit,  and  discharge,  said  railway 
company,  its  successors  and  assigns,  of  and 
from  any  and  all  liability,  causes  of  action, 
costs,  charges,  claims,  or  demands  of  every 
natihre  and  description,  in  any  mapner  aris- 
ing or  growing  out  of,  or  to  arise  or  grow 
out  of,  personal  injuries  received  by  me,  B. 
A.  Kennedy,  while  working  as  hostler  at  or 
near  Cliffs,  Washington,  on  or  about  the 
23d  day  of  September,  1909,  while  getting 
off  engine  462  in  roundhouse,  slipped  on  ac- 
count of  defective  step  and  injured  right 
foot,  which  became  infected."  It  will  be 
noted  that  this  release  specifies,  a^  a  con- 
sideration for  the  sighing  thereof  by  the 
plaintiff,  ''medical  and  surgical  attention 
furnished." 

After  leaving  Portland,  the  plaintiff  re- 
turned to  Vancouver,  where  he  was  told  by 
the  master  mechanic  that  they  had  no  work 
for  him,  and  gave  him  transportation  to 
Spokane,  saying  that  when  they  had  work 
they  would  send  for  him.  While  the  plain- 
tiff was  at  Spokane,  his  foot  became  in  a 
greatly  inflamed  condition,  which  finally  re- 
sulted in  an  operation  and  the  removal  of  a 
portion  of  the  foot.  Thereafter  the  plain- 
tiff brought  this  action  for  damages.  The 
cause  in  due  time  came  on  for  trial  before 
the  court  and  a  jury.  When  the  plaintiff 
had  rested  his  case,  the  defendant  chal- 
lenged the  legal  sufficiency  of  the  evidence 
upon  two  grounds:  First,  that  the  injury 
to  the  plaintiff's  foot  was  due  to  his  own 
neglect  of  the  wound  which  he  received; 
and,  second,  that  the  plaintiff  was  not  en- 
titled to  recover  because  he  had  executed 
a  release  of  damages.  The  challenge  was 
sustained  by  the  trial  court,  and  the  ease 
dismissed.  From  which  judgment  the  plain- 
tiff appeals. 

The  first  question  to  be  determined  U: 
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Did  the  medical  services  furnished  by  the 
defendant's  physician  to  the  plaintiff  consti- 
tute a  consideration  for  the  release?  It  is 
apparently  a  fair  inference,  though  there 
is  no  positive  evidence  to  that  effect, 
that  the  company's  physicians  for  the  serv- 
ices rendered  did  not  expect  compensation 
from  the  appellant  therefor;  neither  did  he 
at  the  time  the  services  were  rendered,  or 
thereafter,  consider  that  he  was  incurring  a 
personaX  obligation  therefor.  The  release 
recited  that  the  consideration  therefor  was 
medical  and  surgical  attention  furnished  by 
the  Spokane,  Portland,  &  Seattle  Railway 
Company. 

If  the  rendition  of  these  services  by  the 
physician,  and  the  acceptance  of  them  by 
the  appellant,  did  not  create  the  relation  of 
debtor  and  creditor  between  them,  then  the 
services  would  not  be  a  consideration  for 
the  release.  In  other  words,  if  'they  were 
rendered  under  such  circumstances  that  a 
recovery  could  not  have  been  had  for  them 
in  an  action  against  the  appellant,  then 
they  would  be  insufficient  as  a  considera- 
tion. 

In  Am.  &  Eng.  Enc.  Law,  2d  ed.  vol.  6,  p. 
693,  it  is  said :  ''A  person  cannot  make  an- 
other his  debtor  by  the  rendering  of  volun- 
tary services,  and,  as  such  services  impose 
no  liability  upon  the  person  for  whose  bene- 
fit they  are  rendered,  they  cannot  be  a  con- 
sideration for  his  subsequent  promise  to 
pay  for  them.  But,  on  the  other  hand,  from 
the  statement  of  the  rule  it  follows  that, 
when  the  thing  given  or  done  imposes  a 
liability  upon  the  promisor,  it  is  a  sufficient 
consideration  for  his  subsequent  promise  to 
discharge  it." 

It  was  not  contended  in  the  trial  court, 
neither  is  it  urged  here,  that  the  evidence 
fails  to  make  out  a  prima  facie  case  of  neg- 
ligence on  the  part  of  the  respondent  which 
produced  the  original  injury. 

When  negligence  is  once  established,  the 
person  or  corporation  being  guilty  thereof 
becomes  liable  for  the  expenses  incurred  for 
medical  attention  and  physician's  services. 
And,  on  the  hypothesis  that  there  was  negli  ■ 
gcnce  which  produced  the  original  injury, 
the  services  of  a  physician,  being  an  element 
of  legal  liability,  would  not  be  a  considera- 
tion for  the  release  of  damages. 

In  Am.  &  Eng.  Enc.  Law,  2d  ed.  vol.  24, 
p.  289,  the  author  states  the  rule  thus: 
"Payment  of  doctor's  fees  by  the  company 
infiicting  the  injuries  is  no  consideration 
for  the  employee's  release;  the  company 
being  liable  for  expenses  which  the  injuries 
occasioned." 

In  Richmond  &  D.  R.  Co.  v.  Walker,  92 
Ga.  485,  17  S.  E.  604,  in  the  syllabus  writ- 
ten by  the  court,  it  is  said ;  "Where  a  rail- 
road company  negligently  inflicts  a  personal 
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injury  on  one  of  its  employees,  and  there- 
upon has  him  treated  for  the  injury  by 
the  company's  surgeon,  a  payment  made  by 
the  company  to  the  surgeon,  even  at  the  em- 
ployee's request,  is  no  consideration  for  a 
release  by  the  employee  to  the  company  for 
all  damages  occasioned  by  the  injury;  the 
company  being  liable  for  expenses  of  treat- 
ment which  the  injury  occasioned." 

In  the  second*  place,  it  is  urged  that  the 
appellant's  condition  is  due  to  his  own  neg- 
lect of  the  original  injury,  and  therefore  he 
cannot  recover.  But  this  is  an  argument 
which  goes  to  the  amount  of  the  recovery 
rather  than  to  the  right  to  recover.  And 
the  neglect  of  the  appellant,  if  he  did 
;  neglect  the  wound  after  the  injury  was  in- 
flicted, would  not  support  a  judgment  of 
dismissal. 

The  case  will  be  reversed  and  remanded 
for  new  trial. 

Mount,  Bills,  Morris,  and  Fullertony 

JJ.,  concur. 


WISCONSIN  SUPRBME  COURT. 

FRANCIS  QUINN,  Plflf.  in  Err, 

V. 

STATE   OF   WISCONSIN. 

(163  Wis.  673,  142  N.  W.  510.) 

Rape  *  assault  with  Intent  —  Intozlca^ 
ed  woman. 

1.  That  a  woman  arranges  by  telephone 
to  meet  a  man  upon  the  street,  and  after 
meeting  him  drinks  intoxicating  liquor  and 
permits  familiarities  from  him,  does  not 
per  se  show  consent  to  sexual  intercourse, 
so  as  to  prevent  his  attempt  to  secure  it  at 
a  time  when  she  is  intoxicated  to  a  state 
of  insensibility  from  being  an  assault  with 
intent  to  rape,  especially  when  he  denies 
the  attempt. 


Appeal  —  omission  in  instmctlon 

denoe  —  prejudice. 

2.  Omission  to  instruct  the  jury  that,  to 
be  guilty  of  rape  by  intercourse  with  an 
intoxicated  woman,  accused  must  have 
knowled^^e  of  her  intoxicated  condition,  is 
not  prejudicial  error  where  the  evidence 
discloses  that  he  himself  had  brought  about 
her  intoxicated  condition. 

Note.  —  Giving  liquor  or  drugs  to  fe- 
male  with  view  to  having  sexual  in^ 
teroourse  with  her  as  constructive 
rape  or  assault  with  intent  to  comnUt 
rape, 

A  necessary  ingredient  of  the  crime  of 
rape  is  the  use  of  force,  but  that  the  force 
necessary  to  the  commission  of  the  crime 
need  not  be  actual,  but  may  be  constructive, 
is  the  practically  unanimous  opinion  of  the 
authorities;    and    the   same   unanimity    of 
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Rape  —  assault  with  Intent  —  prodnc- 
ing  Intoxication. 

3.  One  who  gives  intoxicating  liquor  to 
a  woman  with  the  intention  of  putting  her 
in  a  condition  of  insensibility,  so  that  she 
has  no  power  of  opposing  sexual  inter- 
course, and  of  then  having  intercourse  with 
her,  is  guilty  of  assault  with  intent  to  rape. 

Criminal  law  —  failure  to  instruct  — 
absence  of  evidence. 

4.  Failure  to  charge  upon  the  effect  of 
absence  of  outcry  is  immaterial  in  a  trial 
for  assault  with  intent  to  rape,  where  the 
victim  was  in  a  state  of  insensibility  pro- 
duced by  intoxication. 

Appeal  «  failure  to  charge  —  circum- 
stantial evidence. 

5.  It  is  not  reversible  error  to  refuse  a 
charge  on  circumstantial'  evidence  in  a 
prosecution  for  assault  with  intent  to  rape, 
if  no  issue  in  the  case  depends  entirely  upon 
such  evidence. 

(May  31,  1013.) 


ERROR  to  the  Walworth  County  Court 
to  review  a  judgment  convicting  de- 
fendant of  assault  with  intent  to  rape. 
Affirmed. 

Statement  by  Siebecker,  J.: 

The  plaintiff  in  error  prosecutes  a  writ 
of  error  to  review  a  judgment  sentencing 
him  to  confinement  in  tiie  state  reformatory 
at  Green  bay  for  the  crime  of  assault  with 
the  intent  to  commit  rape  upon  one  Agnes 
Secquist. 

The  crime  is  alleged  to  have  been  com- 
mitted on  the  22d  day  of  February,  1012, 
in  the  city  of  Whitewater.  Agnes  Secquist 
was  eighteen  years  of  age  in  June,  1011, 
She  had  resided  at  La  Crosse  with  her 
father  up  to  August,  1000,  when  she  had 
been  committed  to  the  industrial  school 
for  girls  at  Milwaukee,  where  she  remained 
until  September,  1011,  at  which  time  she 


opinion  prevails,  that  this  constructive  force 
exists  where  intoxicating  liquors  or  drugs 
are  administered  for  the  purpose  of  render- 
ing a  woman  unconscious,  so  that  sexual 
connection  may  be  had  without  her  con- 
sent. 

As  was  said  in  Reg.  v.  Sweenie,  8  Cox,  C. 
C.  223:  "Force  actual  or  constructive  is  an 
essential  element  in  the  crime  of  rape;  that 
any  mode  of  overpowering  the  will  without 
actual  personal  violence,  such  as  the  use  of 
threats  or  drugs,  is  force  in  the  estimation 
of  law;  and  that  any  degree  of  force  is  suf- 
ficient in  law  to  constitute  the  crime  of 
rape,  if  it  is  sufficient  in  fact  to  overcome 
the  opposing  will  of  the  woman,  but  it  must 
be  force  employed  to  overcome  the  will." 

And  again  where  sleep  in  a  woman  is  in- 
duced by  the  use  of  drugs,  the  will  might 
justly  be  said  'to  have  fa«en  overcome  with 
a  view  to  the  possession  of  her  person  with- 
out her  consent,  just  as  in  the  case  where, 
through  fear  and  dread  by  threats  of  death, 
the  woman  has  been  thrown  into  a  state  of 
prostration,  or  as  when  through  such 
threats,  or  through  actual  personal  violence 
at  the  first  meeting  of  the  parties,  she  has 
been  thrown  into  a  swoon  and  then  her 
person  ravished." 

And  also  the  "drugging  to  the  extent  of 
insensibility  is  even  less  remote  from  direct 
personal  violence  than  presenting  a  pistol 
to  the  forehead,  or  a  dagger  to  the  breast, 
for  such  drugging  overpowers  the  will  by 
means  of  physical  appliances  to  the  body 
(no  matter  whether  to  the  stomach  inter- 
nally, or  by  chloroform  or  the  like  ex- 
ternally), just  as  much  as  if  the  insensibil- 
ity had  been  produced  by  a  blow.  That  the 
woman,  by  deception  or  perpuasion,  may 
have  been  made  the  instrument  of  intro- 
ducing into  ner  own  stomach  the  deleterious 
ingredient,  or  may  have  been  induced  to  al- 
low the  man.  to  hold  chloroform  to  her  nos- 
trils, does  not  make  the  resulting  insensi- 
bility less  an  act  of  physical  violence  and 
injurv  to  the  person,  than  if  the  man  had 
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induced  her  to  take  into  her  own  hands  a 
machine  which  immediately  exploded  and 
left  her  stunned  and  helpless." 

An  early  English  case  which  is  a  leading 
one  in  that  country  on  the  question  under 
annotation,  and  which   has  been  cited  ex- 
tensively by  the  courts  in  this  country,  is 
Reg.  V.  Camplin,  1  Car.  &  K.  746,  1  Cox, 
C.  C.  220,  1  Den.  C.  C.  80.     In   that   case 
there  was  a  conviction  of  rape  where  ac- 
cused got  the  prosecutrix  drunk,  and  while 
she  was  in  a  state  of  insensibility  violated 
her,  though  the  evident  purpose  of  accused 
in  giving  her  the  liquor  was  to  excite  in  her 
an   uncontrollable  desire  for  sexual   inter- 
course, and  not  to  render    her    insensible, 
and  then  to  have  intercourse  with  her.    The 
court,   in   pronouncing   sentence,  said   that 
the  young  woman  upon  whose  person  the  of- 
fense was  committed  refused  her  consent  so 
long  as  she  had  sense  or  power  to  express 
such  want  of  consent;  but  that  when  made 
quite   insensible  by   the  administration  of 
liquor  to  her,  and  while  she  was  in  a  state 
of  insensibility,  accused  took  advantage  of 
it  and  violated  her  person;   that  the  only 
ground  upon  which  any  doubt  could  possibly 
arise  on  this  state  of  facts  was    that    the 
jury  found  that  the  liquor  was  given  for 
the  purpose  of  exciting  her  and  then  having 
sexual  intercourse  with  her,  and  not  for  the 
purpose   of  rendering  her  insensible.     But 
the  court  was  of  the  opinion  that  the  evi- 
dence that  rape  was  committed  without  the 
consent  and  against  the  will  of  the  prose- 
cutrix was  sufficient,  and  consequently  that 
the  offense  had  been  completely  proved,  be- 
cause the  prosecutrix  showed,  by  her  words 
and  conduct  up  to  the  very  latest  moment 
at  which  she  had  any  sense  or  power  to  ex- 
press her  will,  that  it  was  against  her  will 
that  intercourse  should  take  place.    And  it 
was  by  accused's  illegal  act  alone,  that  of 
administering  liquor  to  her  to  incite  her  t<t 
consent  to  his  unlawful  desire,  that  she  was 
deprived  of  the  power  of  continuing  to  ex- 
press such  want  of  consent.    Whatever  the 


424 


WISCONSIN  SUPREME  COURT. 


Mat, 


was  paroled  and  put  into  the  home  of 
Ralph  Tratt,  a  farmer  residing  near  the 
city  of  Whitewater.  It  is  shown  that  she 
had  led  a  wayward  life  and  was  insubor- 
dinate' to  parental  control,  and  therefore 
had  been  committed  to  the  industrial  school. 
She  was  informed  that  she  was  paroled 
upon  condition  of  good  behavior,  and  that 
she  must  refrain  from  communicating  and 
associating  with  men.  It  appears  that  she 
violated  this  condition,  and  that  she  soon 
began  to  call  up  men  and  boys  by  phone, 
secretly,  and  planned  to  have  them  call 
for  and  meet  her.  She  learned  of  the  de- 
fendant by  telephone  communication  under 


the  name  of  Frank  Johnson,  in  January, 
1912,  and  thereafter  they  repeatedly  com- 
municated by  telephoning.  They  first  met 
on  Sunday,  February  18th,  on  the  city 
streets,  pursuant  to  a  telephone  call  by 
her  at  the  saloon  of  one  Kraft,  where  she 
had  been  in  the  habit  of  calling  him.  -After 
meeting  him  they  made  an  unsuccessful 
.attempt  to  go  to  this  saloon  to  secure 
something  to  drink,  and  after  spending 
some  time  on  the  street,  they  upon  parting 
exchanged  kisses  in  the  street,  and  she 
went  home. 

On  February  22d  she  called  defendant  on 
^  the  phone  at  Kraft's  saloon  and  arranged 


•original  intention  was  in  giving  her  the 
liquor,  accused  knew  that  it  was  calculated 
in  its  natural  consequences  to  make  her  ih- 
sensible,  and  he  knew  also  that  it  had  pro- 
duced that  effect  upon  her  at  the  time  he 
took  advantage  of  her  insensibility,  and 
therefore  the  case  fell  within  the  descrip- 
tion of  those  cases  in  which  force  and 
violence  constituted  the  crime,  but  in  which 
fraud  is  held  to  supply  the  want  of  both. 

And  in  the  later  case  of  Reg;  v.  Page,  2 
Cox,  C.  C.  133,  it  was  said  that  the  effect 
of  the  decision  in  the  Camplin  Case  was 
that  where  the  state  of  unconsciousness  is 
caused  by  an  act  of  the  accused,  connection 
with  the  woman  while  in  such  state  would 
constitute  rape.  Alderson,  B.,  in  comment- 
ing on  the  judgment  in  the  Camplin  Case, 
stated  that  he  nad  concurred  in  that  judg- 
ment at  the  time  only  on  the  ground  that, 
though  the  taking  of  the  wine  was  the 
voluntary  act  of  the  girl,  yet  it  was  offered 
to  her  by  the  accused,  and  there  was  evi- 
dence that  he  had  Induced  her  to  take  it. 

The  Camplin  Case,  it  will  be  seen,  turned 
in  great  measure,  if  not  whollv,  upon  the 
wrong  conduct  of  the  accused,  lor  tne  pur- 
pose of  obtaining  the  woman's  consent,  by 
which  he  deprived  her  of  the  power  of  re- 
fusal and  resistance  which  she  had  mani- 
fested up  to  the  time  of  becoming  insensi- 
ble. 

In  Reg.  V.  Ryan,  2  Cox,  C.  G.  115,  it  was 
said  that  one  who  has  connection  with  a  girl 
who  is  in  a  state  of  utter  unconsciousness, 
whether  occasioned  by  his  act  or  otherwise, 
is  guiltv  of  rape. 

It  will  be  seen  from  these  English  de- 
cisions that  they  are  in  harmony  with 
QuiNN  v.  State,  and  so  also  are  the  Ameri- 
can cases  which  have  considered  this  ques- 
tion. 

As  in  Harlan  v.  People,  32  Colo.  397,  76 
Pac.  792,  a  verdict  of  assault  with  intent 
to  rape  was  sustained  by  evidence  that 
chloroform  was  administered  for  the  pur- 
pose of  BO  stupefying  a  woman  that  the  act 
could  be  accomplished  without  her  resist- 
ance. 

And  also  in  State  v.  Hairston,  121  N.  C. 
579,  28  S.  E.  492,  it  was  held  that  one  who 

gets  a  female  drunk  for    the    purpose    of 
aving  carnal  intercourse  with  her  is  guilty 
of  rape. 
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In  Com.  V.  Qhilds,  2  PitUb.  395,  in  the 
charge  to  the  jury  the  court  said:  "If  a 
man,  by  giving  a  woman  drugs  or  liquora^ 
renders  her  insensible,  and  then  has  con- 
nection with  her  in  that  condition,  it  is 
rape,  although  his  original  intention  was 
simply  to  excite  criminal  desires  for  the 
purpose  of  more  easily  persuading  her  to 
consent  to  the  act,  and  not  with  the  pur- 
pose of  rendering  her  insensible  and  naT- 
ing  connection  with  her  in  that  state." 

And  in  Com.  v.  Burke,  105  Mass.  377,  7 
Am.  Rep.  531,  in  affirming  a  conviction  of 
rape  where  one  had  carnal  intercourse  with 
a  woman  he  knew  to  be  so  drunk  as  to  be 
utterly  senseless  and  incapable  of  consent- 
ing, though  in  this  case  the  liquor  was  not 
given  by  the  defendant,  the  court  said  that 
the  crime  is  rape  where  a  man  has  carnal 
intercourse  with  a  woman  without  her  con- 
sent while  she  is,  as  he  knows,  wholly  in- 
sensible so  as  to  be  incapable  of  consenting, 
and  with  such  forpe  as  is  necessary  to  ac- 
complish the  purpose.  That  if  it  were 
otherwise,  any  woman  in  utter  stupefaction 
whether  caused  by  drunkenness,  sudden  dis- 
ease, the  blow  of  a  third  person,  or  drugs 
which  she  had  been  persuaded  to  take  eyen 
by  the  man  himself,  would  be  unprotected 
from  personal  dishonor. 

In  Territory  v.  Edie,  6  N.  M.  565,  30  Pac. 
851,  where  by  statute  rape  is  committed 
when  ''resistance  is  prevented  by  stupor  or 
weakness  produced  by  an  intoxicating, 
narcotic,  or  anesthetic  agent  administered 
by  or  with  the  privity  of  defendant,"  it 
was  held  that  it  was  a  question  of  fact  for 
the  jury  as  to  what  extent  prosecutrix,  a 
girl  of  fifteen,  was  affected  by  the  use  of 
wine  given  her  by  accused,  and,  further, 
that  it  was  not  error  to  instruct  the  jury 
upon  the  degree  of  stupor  or  extent  of 
weakness  essential  for  her  to  prove  in  order 
to  warrant  conviction. 

In  Texas,  where  the  offense  is  commit- 
ted by  administering  to  a  woman,  without 
her  knowledge  or  consent,  some  substance 
producing  unnatural  sexual  desire,  or  such 
stupor  as  prevents  or  weakens  resistance, 
the  offense  is  rape  by  fraud. 

And  so  it  has  been  held  that  the  use  of 
chloroform  as  a  means  of  accomplishing 
the  purpose  comes  within  the  meaning  ox 
fraud,  and  it  cannot  be  construed  r.3  force 
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with  him  to  meet  him  near  the  home  where 
she  was  staying.  After  having  put  the 
children  to  bed,  she  and  the  hired  man  of 
Mr.  Tratt  went  to  meet  the  defendant  at 
the  place  suggested;  they  saw  the  defendant 
and  Hughes  coming  along  the  middle  of  the 
street;  the  hired  man  then  went  home,  and 
she  went  to  meet  the  two  men.  When  they 
met  she  put  her  arm  about  Quinn  and 
kissed  him.  Quinn  introduced  Hughes  to 
her  as  George  Miller;  she  knew  that  this 
man  introduced  to  her  as  Miller  was  not 
one  Carlson,  whom  she  had  requested  the 
defendant  to  bring  with  him.  She  and 
Hughes  saluted  by  kissing,  and  the  defend- 


ant then  produced  a  bottle  and  asked  her 
to  drink,  which  she  declined,  stating  that 
she  had  already  had  two  drinks  of  Canadian 
rye  and  some  Miller's  high  life,  but  in  fact 
she  had  drunk  neither,  and  did  not  know 
what  Canadian  rye  was.  She  took  a  drink 
from  the  bottle,  filling  her  mouth  and  then 
swallowing  it;  it  was  strong,  and  she  could 
hardly  swallow  it;  she  then  returned  the 
bottle  to  the  defendant,  who  gave  it  to 
Hughes,  who  took  a  drink,  and  the  defend- 
ant then  took  a  drink  and  put  the  bottle 
in  his  pocket;  they  walked  eastward  toward 
town;  she  calculated  to  walk  as  far  as* 
Hall's,   where   Mr.   and   Mrs.   Tratt   were. 


to  sustain  an  indictment  for  assault  with 
Intent  to  rape.  Milton  ▼.  State,  23  Tex. 
App.  204,  4  S.  W.  674;  Ford  v.  State,  41 
Tex.  Crim.  Rep.  270,  96  Am.  St.  Rep.  787, 
63  S.  W.  846. 

The  court  in  the  Ford  Case  said  that 
where  the  party  attempting  the  rape  uses 
some  substance  producing  unnatural  sexual 
desires,  or  such  stupor  as  prevents  or  weak- 
ens resistance,  he  would  oe  gailty  of  rape 
provided  he  had  sexual  intercourse  with  the 
female  while  she  was  under  the  influence  of 
such  substance;  and  using  such  means,  but 
failing  in  the  ultimate  design,  he  would  be 
guilty  of  an  attempt  to  commit  rape  by 
fraud. 

And  in  the  Milton  Case,  that  an  assault 
with  intent  to  rape  can  be  established  only 
by  proof  of  force  or  attempted  force.  This 
offense  cannot  be  committed  by  means  of 
threats  or  fraud;  the  offense  of  attempting 
to  commit  rape  may,  however,  be  committed 
by  the  use  of  such  means. 

The  California  statute  provides  that 
'^rape  is  an  act  of  sexual  intercourse  ac- 
complished with  a  female  not  the  wife  of 
the  perpetrator,  under  either  of  the  follow- 
ing circumstances,"  among  which  is  the  ad- 
ministration of  intoxicating  or  narcotic  sub- 
stances, and  so,  in  People  v.  Crosbv,  17  Cal. 
App.  618,  120  Pac.  441,  it  was  held  that  a 
verdict  of  guilty  of  rape  will  be  sustained 
where  the  evidence  tends  to  show  that  the 
failure  to  make  resistance  or  outcry  was 
due  to  the  fact  that  the  prosecutrix  was 
drugged  by  a  narcotic  placed  in  wine  by  the 
accused,  and  that  she  was  weak  and  dizzy. 

And  also  in  People  v.  O'Brien,  130  Cal.  1, 
62  Pac.  297,  by  the  administration  of  in- 
toxicating liquor. 

In  People  v.  Snyder,  76  Cal.  323,  17  Pac. 
208,  it  was  contended  that  the  indictment 
under  such  a  statute  must  set  out  the 
means  by  which  the  offense  was  committed, 
and  that  charging  it  to  have  been  com- 
mitted by  force  is  insufficient;  but  it  was 
held  that  an  indictment  charging  the  crime 
to  have  been  committed  by  force,  violence, 
etc.,  will  be  sustained  by  evidence  that  it 
was  committed  by  means  of  an  intoxicat- 
ing or  narcotic  substance  administered 
by  accused,  as  any  matters  mentioned  in 
the  statute  as  a  means  by  which  the  act 
may  be  committed  are  included  in  the 
46'L.R.A.(N.S.) 


words  "by  force  and  violence,  and  against 
her  will,"*  and  "did  felonious  ravish,*'  and 
so  such  facts  could  be  proved  as  fully  under 
the  statute  as  they  could  formerly  at  com- 
mon law. 

And  to  the  same  effect  is  People  v.  Yann, 
129  Cal.  118,  61  Pac.  776,  which  follows, 
as  authority  on  this  question.  People  v. 
Snyder,  supra. 

And  it  has  been  held  that  a  distinction 
should  be  made  between  a  case  where  the 
drug  or  liquor  is  given  for  the  purpose 
merely  of  creating  an  uncontrollable  de-^ 
sire  for  sexual  intercourse,  so  assent  will 
be  readily  given,  and  cases  where  it  is 
for  the  purpose  of  rendering  the  woman 
incapable  either  to  assent  or  resist. 

Thus,  in  State  v.  Lung,  21  Nev.  209,  37 
Am.  St.  Rep.  606,  28  Pac.  236,  it  was  held 
that  an  attempt  to  administer  cantharides 
to  a  woman  with  the  purpose  of  creating 
in  her  an  uncontrollable  desire  for  sexual 
intercourse  is  not  an  attempt  to  commit 
rape,  where  there  is  no  offer  or  effort  to 
have  sexual  connection.  And  it  was  said 
that,  even  though  a  man  intended  to  have 
connection  with  a  woman,  and  believed  that 
the  operation  of  such  a  drug  would  materi- 
ally assist  in  accomplishing  his  purpose 
by  inducing  her  to  consent,  it  would  not, 
even  if  he  was  successful,  be  rape. 

The  court  said  that,  to  constitute  rape 
where  there  is  no  actual  force  used,  the 
woman  must  have  been  unconscious  or  un- 
able fairly  to  comprehend  the  nature  and 
consequences  of  the  sexual  act.  It  must 
necessarily  go  thus  far,  or  else  there  is  jio 
distinction  hetween  rape  where  the  force 
used  is  constructive,  and  seduction.  Any- 
thing which  may  excite  the  woman's  pas- 
sion, leaving  her  at  the  same  time  in  the 
full  possession  of  her  mental  and  physical 
power,  capable  of  comprehending  the  na- 
ture of  the  act,  and  of  exercising  her  own 
volition  in  the  matter,  is  classed  rather 
among  the  arts  of  the  seducer,  than  the 
weapons  of  him  who.  would  destroy  female 
virtue  by  force.  And  the  court  pointed  out 
that  in  Reg.  v.  Camplin,  1  Car.  k  K.  746, 
1  Cox,  C.  C.  220,  1  Den.  0.  C.  89,  the  crime 
was  held  to  be  rape  only  because  accused 
had  taken  advantf^e  of  prosecutrix's  un- 
conscious condition.  J.  H.  B. 
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They  stopped  at  times  on  their  way  and 
drank,  when  they  reached  the  Normal  school 
they  stopped  and  drank  and  embraced  and 
kissed.  Then  she  thought  that  she  saw 
some  persons  coming  and  feared  that  they 
would  recognize  her  and  suggested  that  they 
turn  north  on  Graham  street;  she  remem- 
bered nothing  of  any  drinking  on  this  street, 
and  of  no  insult  to  her  by  either  of  the 
men.  They  then  left  Graham  street,  crossed 
Main  street  to  Hall's  residence,  and  saw 
Mrs.  Tratt  through  a  window,  and  from 
there  they  went  to  Center  street,  where  she 
'offered  to  go  home,  and  the  defendant  sug- 
gested, and  started  ahead,  to  get  some  more 
whisky,  and  she  and  Hughes  followed  him 
to  a  large  building  where  there  was  a  light 
on  the  street  corner;  she  feared  that  they 
would  be  seen  by  others,  and  she  and 
Hughes  walked  to  the  middle  of  the  block 
on  the  side  street,  where  they  stopped,  and 
Hughes  embraced  and  kissed  her,  proposing 
that  she  treat  him  right,  and  she  declined 
to  do  so,  understanding  full  well  what  he 
meant.  When  Quinn  returned,  he  whistled 
and  came  across  the  street,  and  they  then 
walked  down  Center  street  homeward.  They 
drank  at  the  Esterly  schoolhouse,  from  the 
fresh  bottle  which  Quinn  had  procured, 
until  it  was  empty.  She  drank  freely,  and 
as  much  or  more  than  the  men;  while  at 
this  school  they  embraced  and  kissed;  but 
neither  of  the  men  made  an  indecent  pro- 
posal there;  the  last  she  remembers  at  this 
point  was  that  she  suggested  going  home, 
and  that  she* could  not  walk;  they  crossed 
the  Esterly  school  yard  to  the  side  street 
leading  to  the  Normal  school.  She  re- 
members they  were  carrying  her,  but  does 
not  remember  walking  on  the  walk;  at  the 
Normal  school  her  impressions  were  vague, 
but  she  had  an  impression  of  passing  a 
large  building  with  lights  in  it,  and  that 
she  fell  down  and  was  carried,  and  recalls 
being  in  bed  in  a. strange  place  and  of  see- 
ing Dr.  Miller,  whom  she  had  seen  at 
Tratt's  home.  She  testifies  to  having  no 
recollection  of  having,  or  of  anyone  at- 
tempting to  have,  sexual  intercourse  with 
her. 

The  defendant  Quinn  was  then  twenty- 
five  years  old,  living  with  and  supporting 
his  mother  at  Whitewater,  and  had  been 
a  factory  worker  for  three  years  immediate- 
ly preceding  this  day.  The  evidence  dis- 
closes that  he  was  a  liquor  drinker.  Hughes 
was  twenty-six  years  old,  and  had  been 
married  for  two  years^  he  and  his  wife  were 
living  with  her  mother.  Hughes  was  ar- 
rested and  jointly  informed  against  with 
the  defendant;  but  demanded  a  separate  | 
trial,  which  was  awarded  him.  The  men's 
version  of  the  transactions  of  the  evening 
after  meeting  Agnes  Secquist,  as  to  their 
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walking  on  the  streets,  drinking  of  liquor, 
and  the  conversation  they  had,  is  in  sub- 
stantia) accord,  except  as  to  what  occurred 
between  Hughes  and  Agnes  Secquist  wheat 
Quinn  left  them  on  the  Esterly  school 
grounds,  while  he  procured  the  second  botp 
tie  of  liquor  and  returned  thereto,  and  as 
to  what  occurred  between  her  and  defend- 
ant when  Hughes  first  left  them  on  the 
Normal  school  grounds  and  returned,  at 
which  time  Hughes  testified  he  observed 
them  as  he  approached,  and  saw  defendant 
on  top  of  her,  in  the  position  of  having 
sexual  intercourse  with  her;  that  after  de- 
fendant arose,  he  saw  her  lying  on  her 
back,  her  legs  stretched  out,  and  her  gar- 
ments raised  up  to  her  waist;  that  she  was 
in  a  condition  of  stupor  and  unconscious- 
ness; that  she  made  no  effort  to  put  her 
clothes  down  to  cover  the  exposed  parts  oi 
her  person;  and  that  he,  after  the  defend- 
ant spoke  suggesting  to  him  to  help  himself, 
pulled  up  one  of  her  stockings,  which  had 
come  down,  and  she  said,  "Stop  that;"  and 
that  he  then  pulled  her  clothes  down  to 
cover  her,  and  to  him  she  appeared  un- 
conscious, and  as  if  she  knew  nothing.  It 
appears  that  she  could  not  walk  nor  give 
intelligible  replies  to  inquiries  when  found 
by  others  immediately  after  she  was  left 
by  the  defendant  and  Hughes;  and  that 
she  was  in  a  maudlin  stupor,  the  result 
of  alcoholic  liquors. 

The  defendant  denies  that  he  had,  or  at- 
tempted to  have  intercourse  with  her  at 
any  time  on  the  occasion  in  question,  and 
denies  tha*.  he  was  in  the  position  on  her 
as  testified  Dy  Hughes,  or  that  he  did  or 
said  anything  tending  to  show  he  was 
guilty  of  outraging  her,  as  is  alleged  and 
claimed  by  the  state. 

The  jury  found  that  defendant  assaulted 
her  with  intent  to  commit  the  crime  of 
rape,  and  upon  this  verdict  the  court  ad- 
judged the  defendant  guilty  of  this  crime, 
and  sentenced  him  to  two  years'  confinement 
in  the  state  reformatory.  This  judgment 
is  before  us  for  review. 

Mr.  D.  S.  Tnllar,  with  Messrs.  E.  T. 
Cass  and  Henry  liockney,  for  plaintiff  in 
error : 

The  court  erred  in  charging  and  refusing 
to  charge  the  jury  on  the  subject  of  reason- 
able doubt. 

Murphy  v.  State,  108  Wis.  Ill,  83  N.  W. 
1112;  Buel  v.  State,  104  Wis.  132,  80  N.  W. 
78,  15  Am.  Crim.  Rep.  176;  Meehan  v. 
State,  119  Wis.  621,  97  N.  W.  173;  Hoffman 
V.  State,  97  Wis.  671,  73  N.  W.  61;  Mc- 
Allister V.  State,  112  Wis.  496,  88  N.  W, 
212. 

Reasonable  doubt  is  a  doubt  causing 
pause  and  hesitation,  by  a  reasonably  pru- 
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dent  man,   in  the  most   important  affairs 
of  life. 

Crilley  v.  State,.  20  Wis.  232;  State  v. 
Ford,  21  Wis.  611 ;  Croghan  v.  State,  22  Wis. 
444;  State  v.  Wilner,  40  Wis.  304;  Ander- 
son V.  State,  41  Wis.  430,  2  Am.  Crim.  Rep. 
198;  Hill  V.  State,  17  Wis.  679,  86  Am. 
Dec.  736;  Revoir  v.  State,  82  Wis.  295,  52 
N.  W.  84 ;  Ryan  v.  State,  83  Wis.  486,  53  N. 
W.  836;  Murphy  v.  State,  86  Wis.  626,  67 
N.  W.  361;  Barnard  ▼.  State,  88  Wis.  656, 
60  N.  W.  1068;  EoUock  ▼.  State,  88  Wis. 
663,  60  N.  W.  817;  Fossdahl  v.  State,  89 
Wis.  482,  62  N.  W.  185;  Jackson  v.  State, 

91  Wis.  263,  64  N.  W.  838;  Emery  v.  State, 

92  Wis.  146,  65  N.  W.  848;  Franklin  ▼. 
State,  92  Wis.  269,  66  N.  W.  107 ;  Hoffman 
▼.  State,  97  Wis.  671,  73  N.  W.  61;  Butler 
V.  SUte,  102  Wis.  364,  78  N.  W.  590; 
Bucl  V.  State,  104  Wis.  132,  80  N.  W.  78, 
15  Am.  Crim.  Rep.  176;  Miller  v.  State, 
106  Wis.  156,  81  N.  W.  1020;  Murphy  v. 
State,  108  Wis.  Ill,  83  N.  W.  1112;  Mc- 
Allister V.  State,  112  Wis.  496,  88  N.  W. 
212;  Bannen  v.  State,  115  Wis.  317,  91 
N.  W.  107,  965;  Secor  v.  State,  118  Wis. 
621,  95  N.  W.  942;  Lowe  v.  State,  118  Wis. 
641,  96  N.  W.  417;  Meehan  v.  State,  119 
Wis.  621,  97  N.  W.  173;  Cupps  v.  State, 
120  Wis.  504,  102  Am.  St.  Rep.  996,  97 
N.  W.  210,  98  N.  W.  646;  Loose  v.  State, 
120  Wis.  115,  97  N.  W.  526;  Baker  v.  State, 
120  Wis.  135,  97  N.  W.  566;  Schwantes  v. 
State,  127  Wis.  160,  106  N.  W.  237 ;  Duthey 
V.  State,  131  Wis.  178,  10  L.R.A.(N.S.) 
1032,  111  N.  W.  222;  Miller  v.  State,  139 
Wis.  67,  119  N.  W.  850;  Spick  v.  State, 
140  Wis.  104,  121  N.  W.  664;  Hack  ▼. 
State,  141  Wis.  346,  124  N.  W.  492;  Obom 
T.  State,  143  Wis.  249,  31  L.R.A.(N.6.) 
966,  126  N.  W.  737;  Hedger  y.  State,  144 
Wis.  279,  128  N.  W.  80;  Dillon  v.  State, 
187  Wis.  656,  119  N.  W.  352,  16  Ann.  Gas. 
913;  Beauregard  v.  State,  146  Wis.  280, 
131  N.  W.  347;  Birmingham  v.  State,  145 
Wis.  90,  129  N.  W.  670. 

In  prosecutions  for  rape  or  assault  to 
commit  rape,  the  character  of  a  woman  for 
chastity  is  material. 

Watry  v.  Ferber,  18  Wis.  500,  86  Am. 
Dec  789;  Wigmore,  Ev.  §§  62,  68;  Barton 
▼.  Bruley,  119  Wis.  328,  96  N.  W.  815; 
Seals  v.  State,  114  Ga.  518,  88  Am.  St. 
Rep.  33,  40  S.  E.  731;  Pratt  v.  State,  19 
Ohio  St.  277;  23  Am.  &  Eng.  Enc.  Law, 
870,  871,  873;  Woods  v.  People,  55  N.  Y. 
615,  14  Am.  Rep.  309;  Com.  v.  Tucker,  110 
Mass.  406 ;  Freeman  v.  State,  52  Tex.  Crim. 
Rep.  500,  107  S.  W.  1127;  Neace  v.  Com. 
23  Ky.  L.  Rep.  127,  62  S.  W.  733;  Brown 
V.   Com.  102  Ky.  227,  43  S.  W.  214. 

The  court  erred  in  instructing  the  jury 
on  the  subject  of  the  knowledge  by  defend- 
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ant   of   the   unconscious   condition   of   the 
girl. 

State  v.  Cunningham,  100  Mo.  382,  12 
S.  W.  376,  8  Am.  Crim.  Rep.  669;  Com.  v. 
Burke,  105  Mass.  377,  7  Am.  Rep.  531; 
Whittaker  v.  State,  60  Wis.  518,  36  Am. 
Rep.  856,  7  N.  W.  431,  3  Am.  Crim.  Rep. 
391;  State  y.  Warren,  232  Mo.  186,  134 
S.  W.  522,  Ann.  Cas.  1912  B,  1043;  Reg. 
y.  Ryan,  2  Cox,  C.  C.  116;  Reg.  v.  Camplin, 
1  Den.  C.  C.  89,  1  Car.  &  K.  746,  1  Cox, 
C.  C.  220;  Crosswell  ▼.  People,  13  Mich. 
427,  87  Am.  Dec.  774;  State  v.  Tarr,  28 
Iowa,  398;  State  v.  Enright,  90  Iowa,  520, 
58  N.  W.  901;  Hudson  v.  State,  49  Tex. 
Crim.  Rep.  24,  90  S.  W.  177;  Milton  y. 
State,  23  Tex.  App.  204,  4  S.  W.  574; 
State  y.  Riseling,  186  Mo.  621,  86  S.  W. 
372;  State  y.  Painter,  67  Mo.  84;  Garnet 
y.  State,  1  Tex.  App.  605,  28  Am.  Rep. 
426. 

This  is  a  case  of  circumstantial  eyidence. 
No  witness  directly  charges  the  commission 
of  the  crime, — ^the  girl  does  not. 

Colbert  y.  State,  125  Wis.  423,  104  N. 
W.  61. 

Messrs.  Walter  C.  Owen,  Attorney  Gen- 
eral, W.  W.  Oilman,  Assistant  Attorney 
General,  Robert  G.  Bnlkley,  and  Jay  W. 
Page,  for  the  State: 

All  cases  where  it  has  been  held  neces- 
sary to  instruct  the  jury  upon  the  question 
of  knowledge  are  cases  where  the  woman 
was  weak  or  feeble  minded,  and  no  case 
will  be  found  requiring  that  instruction 
where  the  girl  has  been  incapable  of  con- 
sent by  the  act  of  the  defendant. 

Clark  &  M.  Crimes,  §  295;  Reg.  y.  Camp- 
lin, 1  Den.  C.  C.  89,  1  Car.  A  K.  746,  1 
Cox,  C.  C.  220;  Com.  y.  Burke^  105  Mass. 
376,  7  Am.  Rep.  531;  33  Cyc.  1426;  Reg. 
y.  Fletcher,  8  Cox,  C.  C.  131,  Bell,  C.  C. 
63,  28  L.  J.  Mag.  Cas.  N.  S.  85,  5  Jur. 
N.  S.  179,  7  Week;  Rep.  204;  Harlan  v. 
People,  32  Colo.  397,  76  Pac.  792;  People 
y.  O'Brien,  130  Cal.  1,  62  Pac.  297 ;  People 
y.  Griffin,  117  Cal.  583,  59  Am.  St.  Rep. 
216,  49  Pac.  711;  Com.  y.  Lowe,  116  Ky. 
336,  76  S.  W.  119;  State  y.  Huff,  161  Mo. 
459,  61  S.  W.  900;  Gore  v.  State,  119  Ga. 
419,  100  Am.  St.  Rep.  182,  46  S.  E.  671; 
State  V.  Tarr,  28  Iowa,  397;  State  y.  En- 
right,  90  Iowa,  520,  58  N.  W.  901;  People 
y.  Snyder,  75  Cal.  323,  17  Pac.  208;  People 
y.  Crosby,  17  Cal.  App.  518,  120  Pac.  441. 

Giying  liquor  with  intent  to  secure  inter- 
course is  an  assault. 

McCue  V.  Klein,  60  Tex.  188,  48  Am. 
Rep.  260;  Hays  v.  People,  1  Hill,  351;  Rex 
V.  Rosinski,  1  Moody,  C.  C.  19;  Gage  y. 
State  V.  Tarr,  28  Iowa,  397;  State  y.  En- 
565;  Duckett  v.  State,  —  Tex.  Crim.  Rep. 
— ,  150  S.  W.  1177;  Reg.  y.  Dungey,  4 
Post.   &   F.   102;    State  y.   Smith,   80  Mo. 
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516;  state  y.  Montgomery,  63  Mo.  296  r 
Jackson  v.  State,  01  Ga.  322,  44  Am.  St. 
Rep.  25,  18  S.  £.  132;  State  ▼.  Shroyer, 
104  Mo.  441,  24  Am.  St.  Rep.  344,  16  S. 
W.  286;  Com.  v.  Stratton,  114  Mass.  303, 
10  Am.  Rep.  350;  Reg.  v.  Button,  8  Car. 
&  P.  660;  Baer  v.  Hepfinger,  152  Wis.  558, 
140  N.  W.  345. 


Siebecker,J.,    delivered    the    opinion    of 
the  court: 

The  defendant  contends  that  the  evidence 
fails  to  establish  the  fact  of  his  guilt  of 
the  crime  charged  in  the  information,  and 
that  the  court  erred  in  refusing  to  direct 
a  verdict  of  not  guilty.  The  grounds  for 
this  contention  are  that  the  evidence  affirm- 
atively shows  that  the  defendant  did  not 
assault  Agnes  Secquist  as  alleged,  and  that 
the  defendant  and  she,  from  the  time  they 
met  on  the  evening  in  question,  had  an 
understanding  by  which  she  consented  to 
sexual  intercourse,  and  hence  the  essential 
elements  of  the  crime  were  not  proven. 
The  finding  of  the  jury  that  the  defendant 
committed  an  assault  upon  her  is  abundant- 
ly supported  by  the  positive  and  circum- 
stantial evidence  of  the  case.  The  jury  were 
fully  justified  to  find  this  fact  from  the 
evidence  of  Hughes,  the  parties  at  the  Nor- 
mal school,  and  all  of  the  details  of  what 
took  place  there,  and  the  defendant's  con- 
duct as  regards  giving  her  the  liquor, 
shown  by  his  evidence  and  that  of  the  girl 
and  Hughes.  Whether  such  an  assault  was 
made  with  the  intent  to  commit  rape  is  the 
serious  question  presented  upon  this  branch 
of  the  case.  It  is  insisted  that  Agnes  Scc- 
quist's  conduct  from  the  time  she  com- 
municated with  the  defendant  on  the  even- 
ing of  February  22d,  to  the  time  of  the 
alleged  assault  on  the  Normal  school 
grounds,  conclusively  shows  that  she  con- 
sented to  having  sexual  intercourse  with 
the  defendant,  and  that  the  evidence  there- 
fore fails  to  establish  an  essential  element 
of  the  crime  of  assault  with  intent  to  com- 
mit rape.  Under  the  facts  and  circum- 
stances as  disclosed  by  the  evidence,  it  is 
important  to  ascertain  how  the  fact  of 
Agnes  Secquist's  intoxication  affects  the 
question  of  the  defendant's  guilt  in  the  mat- 
ter. The  evidence  Jeaves  no  room  for  argu- 
ment but  that  the  jury  were  warranted  to 
find  that  she  was  intoxicated  so  as  to  be 
insensible  and  in  a  stupor  at  the  time  it 
is  claimed  defendant  assaulted  her  on  the 
Normal  school  grounds.  Her  evidence,  as 
well  as  that  of  Hughes  and  others  who  saw 
her,  clearly  tends  to  show  that  she  was  in 
a  mental  stupor  from  alcoholic  drink  which 
made  her  insensible  and  incapable  of  con- 
senting. Thit  fact  has  an  important  bear- 
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ing  in  characterizing  the  assault  on  her 
by  the  defendant,  which  the  jury  must  be 
presumed  to  have  fdund  by  their  verdict. 
In  Whittaker  v.  State,  &0  Wis.  521,  36  Am. 
Rep.  866,  7  N.  W.  432,  3  Am.  Crim.  Rep. 
391,  in  discussing  the  effect  of  intoxication 
as  regards  the  element  of  nonconsent  of  the 
female  in  rape  cases,  it  is  declared:  "In 
further  explanation  and  palliation  of  this 
use  of  the  word,  it  has  been  held  that  for- 
cible connection  with  a  female  who  is  in- 
sane, or  an  idiot,  or  intoxicated  so  as  to 
be  insensible,  or  who  is  deceived,  believing 
the  defendant  to  be  her  husband,  and  in 
other  like  cases,  where  the  will  of  the  fe- 
male does  not  concur  with  the  act,  or  oppose 
it,  and  does  not  act  at  all,  and  where  she 
has  no  power  of  consenting  or  dissenting, 
the  act. is  said  to  be  'against  her  will,'  and 
this  necessary  ingredient  of  rape  is  present. 
2  Wharton,  Crim.  Law,  §  1142,  and  note 
a;  and  as  in  Walter  v.  People,  50  Barb. 
144;  People  v.  Quin,  50  Barb.  128;  and 
Crosswell  v.  People,  13  Mich.  427,  87  Am. 
Dec.  774.  In  such  cases  it  is  consistent 
to  hold  that  the  act  is  'against  the  will' 
only  because  it  was  not  approved  by  the  will, 
or  the  will  did  not  concur  with  the  act.  In 
all  cases  where  there  is  no  sensibility  or 
consciousness,  or  freedom  of  the  will,  the 
act  is  said  to  be  against  the  will." 

As  above  stated,  the  evidence  adduced 
fully  sustains  the  conclusion  that  Agnea 
Secquist  was  intoxicated  so  as  to  be  in- 
sensible, and  that  if  the  defendant  assaulted 
her  with  the  intent  to  commit  the  crime  of 
rape,  she  was  incapable  of  consenting  there- 
to, and  his  act  must  be  considered  in  the 
light  of  her  incapacitated  condition  of  ap- 
proving it  by  her  will,  and  be  treated  as 
being  against  her  will.  The  court  fully 
informed  the  jury  that  the  alleged  assault 
upon  her  could  not  be  found  to  constitute 
the  offense  of  assault  with  intent  to  commit 
rape  under  the  facts  and  circumstances  ad- 
duced in  evidence,  unless  they  found  beyond 
a  reasonable  doubt  that  the  defendant  in 
fact  assaulted  her  with  such  intent,  and 
that  she  was  so  intoxioated  as  to  be  in- 
sensible and  thus  rendered  incapable  of  con- 
senting thereto.  The  claim  that  her  con- 
duct in  arranging  with  the  defendant  to 
meet  him,  and  her  conduct  after  meeting 
him  and  Hughes,  shows  that  she  thereby 
gave,  her  consent  to  sexual  intercourse,  can- 
not be  considered  established  as  a  matter 
of  law  in  the  light  of  her  intoxication,  and 
his  denial  that  he  had  or  attempted  to  have 
intercourse  with  her.  We  therefore  con- 
sider that  the  court  properly  refused  to 
direct  the  jury  to  acquit  the  defendant  of 
the  charge  preferred  against  him  upon 
these  grounds. 

The  court   informed  the  jury  that  the 
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crime  of  rape  necessarily  included  an  as- 
Baalt  with  intent  to  rape,  and  that  a  de- 
fendant   charged    with    the    latter    offense 
could  be  convicted  thereof  if  the  jury  found 
a  rape  had  been  committed,  and  proceeded 
by   instructing  them   as   follows:      'If  the 
testimony  convinces  you  beyond  a  reason- 
able   doubt    that    the    defendant,    Francis 
Quinn,  actually  had  sexual  intercourse  with 
Agnes  Secquist  at  the  time  and  place  al- 
leged, and  that  at  the  time  of  such  inter- 
course the  said  Agnes  Secquist  was  so  in- 
toxicated as  to  be  incapable  of  either  resist- 
ing or   consenting  to  such  act,  then  you 
should  find  the  defendant  guilty  as  charged. 
Or,  if  the  testimony  convinces  you  beyond 
a  reasonable  doubt  that  the  witness,  Agnes 
Secquist,  on  the  night  in  question,  was  so 
intoxicated   as   to   be    incapable   of   either 
resistance  or  consent  to  sexual  intercourse, 
and   then    the   defendant,   with   knowledge 
that  she  was  so  incapable  of  either  resisting 
or   consenting,  laid  hands  upon  her  with 
the  intent  then  and  there  to  have  sexual 
intercourse  with  her,  then  you  should  find 
him  guilty  as  charged."    The  first  part  of 
this  portion  of  the  charge  is  assailed  as 
prejudicially  erroneous  because   it  assorts 
that  it  is  not  necessary  that  the  defendant 
knew  of  her  intoxicated  condition  to  war- 
rant a  verdict  of  guilty.    It  must  be  borne 
in  mind  that  the  charge  preferred  against 
the  defendant  was  an  assault  with  tbe  in- 
tent to  commit  rape,  and  that  the  jury  were 
repeatedly  informed  that  this  was  the  of- 
fense for  which  the  defendant  was  being 
tried.     The  foregoing  instructions  must  be 
considered  in  the  light  of  this  fact  and  that 
the  jury  must  be  presumed  to  have  acted 
in    accordance    therewith.      Examining    it 
from  this  view  point,  we  do  not  find  the 
instructions  prejudicially  erroneous,  though 
the  first  part  omits  the  element  of  knowl- 
edge by  the  defendant  of  her  intoxication. 
The   jury   had  their   attention   specifically 
directed  to  the  necessity  of   finding   that 
he  must  have  had  knowledge  of  her  con- 
dition to  authorize  them  to  find  him  guilty 
as  charged.  We  cannot  think  that  the  omis- 
sion to  bring  this  to  their  attention  spe- 
cifically in  the  first  part  of  this  portion  of 
the  charge  misled  them  to  defendant's  pre- 
judice.    Furthermore,  the  evidence  on  the 
subject  is  indisputable,  to  the  effect  that 
defendant  must  have  known  the  actual  con- 
dition as  to  her  intoxication  brought  about 
through  his  own  acts,  and  hence  the  alleged 
omission  complained  of  in  the  charge  could 
not  have  operated  to  his  prejudice  by  hav- 
ing any  of  his  rights  substantially  affected 
thereby.     Keg.   v.   Camplin,   1   Den.   C.   C. 
go,  1  Car.  &  K.  746,  1  Cox,  C.  C.  220;  Com. 
▼.  Burke,  106  Mass.  376,  7  Am.  Kep.  531. 
It  is  urged  that  the  court  erred  in  charg- 
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ing  that»  if  defendant  gave  Agnes  Secquist 
the  liquor  with  the  intention  fully  formed 
in  his  mind  of  putting  her  in  a  condition  of 
insensibility,  so  that  she  had  no  power  of 
opposing  sexual  intercourse  with  him,  and 
with  the  intent  then  present  in  his  mind  to 
have  such  intercourse  with  her  while  in 
such  powerless  condition,  then  the  giving 
of  the  liquor  constituted  an  assault  with 
intent  to  commit  rape.  The  charge  immedi- 
ately following  this  instruction  directed 
the  jury  that,  if  defendant  gave  her  liquor 
for  the  purpose  only  of  inducing  her  to 
submit  to  sexual  intercourse  with  him, 
then  no  assault  was  committed  in  giving 
it  to  her,  and  he  could  not  be  held  guilty 
of  the  crime  charged  against  him.  It  is 
clear  that  the  instruction  complained  of 
informed  the  jury  that  the  giving  of  the 
liquor  by  the  defendant  constituted  an  as- 
sault only  if  it  was  done  by  him  with  the 
intent  to  destroy  her  power  of  resistance 
by  reducing  her  to  insensibility,  and  the 
present  intent  to  have  sexual  intercourse 
with  her  when  in  that  condition.  Under 
such  circumstances,  the  assault  with  intent 
to  commit  I'ape  is  complete,  and  we  find  no 
objection  to  the  instruction,  because  it  did 
not  require  that  some  additional  force 
must  be  employed  by  the  assailant  to  that 
involved  constructively  in  the  acts  of  giv- 
ing her  the  liquor  with  these  intents  in 
his  mind.  There  is  no  dispute  but  that 
he  took  the  actual  steps  of  giving  her  the 
liquor,  and,  since  the  jury  found  this  was 
done  with  the  criminal  intent  charged,  the 
essentials  of  the  offense  are  present.  State 
V.  Lung,  21  Nev.  209,  37  Am.  St.  Rep. 
505,  28  Pac.  235. 

It  is  argued  that  the  court  erred  in  its 
charge  to  the  jury,  in  that  it  did  not 
correctly  state  the  law  upon  the  question 
of  reasonable  doubt.  We  have  examined 
the  charge  on  this  subject  and  find  it  sub- 
stantially correct.  The  phraseology  cm- 
ployed  is  in  no  way  misleading  to  the  jury, 
and  they  undoubtedly  gave  him  the  benefit 
of  every  reasonable  doubt. 

It  is  argued  that  the  court  erred  in 
refusing  to  charge  as  requested  upon  the  ef- 
fect, in  cases  of  this  nature,  of  outcry  or  its 
absence  by  the  person  assaulted.  Under  the 
evidence  of  Agnes  Secquist's  condition,  the 
instruction  was  immaterial,  and  its  omis- 
sion  deprived  the  defendant  of  no   right. 

It  is  also  argued  that  the  refusal  to  give 
the  requested  charges  as  to  circumstantial 
evidence  was  error.  The  evidence  in  the 
case  is  largely  direct  and  positive  in  char- 
acter, and  no  necessity  is  shown  requiring 
the  jury  to  resolve  any  issues  on  such  evi- 
dence alone.  While  the  instruction  might, 
properly,  have  been  given  as  .requested,  its 
rejection  cannot  reasonably  be  said  to  have 
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affected  any  substantial  right  of  the  de- 
fendant. 

We  examined  the  case  with  care,  and  find 
no  reversible  error  in  the  record. 

Judgment  affirmed. 


ALABAMA    SUPREBIS   OOTJRT. 

NASHVILLE,     CHATTANOOGA,     ft     ST. 
LOUIS   RAILWAY,   Appt., 

V. 

W.  F.  GARTH. 

(—  Ala.  — ,  59  So.  640.) 

Railroad  —  Injury  to  stock  —  statutory 
requirements. 

I.  The  statute  requiring  a  railroad  com- 


pany to  prove  care  in  case  stock  is  killed 
or  injured  by  its  locomotive  does  not  apply 
to  injury  to  stock  falling  through  a  trestle 
in  fleeing  from  a  locomotive. 

Same  —  stock  on  track  —  duty  off  en- 
gineer. 

2.  A  railroad  company  is  not  liable  for 
the  death  of  a  colt  which  is  frightened  at 
the  approach  of  a  locomotive  and  runs  along 
the  track  into  a  trestle,  if  those  in  charge 
of  the  engine,  upon  seeing  the  animal  near 
the  track,  did  not  wantonly  or  maliciously 
frighten  it,  and  after  it  entered  on  the 
track,  used  due  care  to  stop  the  engine, 
which  was  done  before  the  trestle  was 
reached,  although  the  track  was  elevated 
a  little,  with  water  on  each  side  of  it,  which 
might  render  it  more  difficult  for  the  aninuU 
to  leave  the  track. 
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Note.  —  Duty  of  train  men  where  anU 
mals  are  frightened  by  train,  InU 
are  not  strucJc  hy  it. 

As  to  duty  of  railroad  employees  to  keep 
a  look  out  for  live  stock  on  track,  see  note 
to  Harris  v.  Missouri,  K.  ft  T.  R.  Co.  24 
L.R.A.(N.S.)    858. 

As  to  duty  to  give  crossing  signals  for 
animals,  see  note  to  Campbell  v.  Mobile 
ft.  0.  R.  Co.  post,  881. 

As  to  liability  for  frightening  animal 
to  death,  see  LouiAvill^  &  N.  R.  Co.  v. 
Melton,  23  L.R.A.(N.S.)  183,  and  note 
appended  thereto. 

It  is  th%  purpose  of  the  present  note  to 
treat  only  tnose  cases  wherein  an  animal 
was  injured  on  the  railroad  right  of  way 
while  attempting  to  escape  from  a  train 
by  which  it  was  frightened,  but  with  which 
it  did  not  come  in  actual  contact;  and  as 
indicated  in  the  title,  includes  only  cases 
involving  the  duty  of  the  train  men  in  the 
premises.  So  far  as  the  liability  depends 
upon  the  breach  of  the  company's  statutory 
duty  to  fence  its  tracks,  it  is  considered  in 
the  note  in  37  L.R.A.(N.S.)   1181. 

The  general  rule  seems  to  be  that,  in 
the  absence  of  a  breach  of  statutory  duty, 
a  railroad  company  is  liable  for  killing  or 
injuring  animals  upon  its  right  of  way  re- 
sulting from  fright  caused  by  the  operation 
of  its  rolling  stock  in  a  negligent  or  wan- 
ton manner,  but  is  not  liable  in  the  absence 
of  such  a  failure  to  use  reasonable  and 
ordinary  care.  Of  course,  the  question 
whether  there  was  negligence  or  want  of 
ordinary  care  in  a  particular  instance  de- 
pends upon  the  surrounding  circumstances, 
it  being  impossible  to  lay  down  any  general 
rule. 

A  number  of  attempts  have  been  made 
to  have  cases  of  the  class  herein  under  dis- 
cussion declared  within  the  meaning  of 
various  statutes  which  modify  or  chan|re 
the  common-law  rule  of  liability  of  rail- 
roads for  injuries  to  animals,  but  the  ma- 
jority of  such  statutes  have  been  held  in- 
applicable in  that  there  was  no  actual 
contact  with  the  train,  and  that  the  stat- 
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utes   contemplated   only   cases   of   injuries 
resulting  from  actual  collision. 

In  general. 

There  seems  to  be  no  question  but  that 
the  railroad  company  is  liable  for  injuries 
resulting  from  fright  caused  by  wanton, 
unnecessary,  or  unusual  conduct  upon  the 
part  of  the  railroad  employees.  Southern 
R.  Co.  V.  Pool,  108  Ga.  808,  34  S.  E.  141 
(horse  frightened  by  wanton,  unnecessary, 
and  unusual  blowing  of  locomotive  whistle, 
and  ran  into  barbed  wire  fence) ;  Louis- 
ville ft  N.  R.  Co.  V.  Upton,  18  111.  App.  605 
(whistle  was  unnecessarily  and  continu* 
ously  sounded  after  passing  animal,  which 
caused  it  to  run  into  unlawful  fence).  And 
it  has  been  expressly  held  that  the  acts 
and  conduct  of  the  train  men  in  operating 
the  train,  if  negligent,  need  not  necessarily 
be  wilful  and  malicious,  in  order  to  render 
the  railroad  company  liable.  Ibid.  But 
see  Denver  ft  R.  G.  R.  Co.  v.  Nye,  9  Colo. 
App.  94,  47  Pac.  654,  1  Am.  Neg.  Rep.  12, 
wherein,  in  holding  that  a  railroad  company 
would  be  liable  for  any  injuries  caused  by 
being  struck  by  a  negligently  operated 
railroad  train,  uie  court  said  that  an  in- 
struction to  the  effect  that,  for  any  injury 
to  stock  caused  by  running  against,  into, 
or  attempting  to  jump  a  right  of  way 
fence,  though  caused  by  fright  at  the  speed 
or  noise  of  the  train,  or  the  escape  of  steam 
or  smoke  from  the  locomotive,  and  the 
noise  occasioned  thereby,  the  defendant 
would  not  be  liable,  "no  matter  in  what 
manner  it  might  have  been  operating  its 
locomotive  train," — was  held  "to  fairly 
state  the  law  of  the  case." 

And  it  is  equally  clear  that  a  railroad 
company  is  liable  if  its  servants  were  n^- 
ligent,  and  the  negligence  was  the  proxi- 
mate cause  of  the  injury  (see,  generally, 
to  this  effect,  Southern  R.  Go.  v.  Hobaon, 
4  Ala.  App.  408,  58  So.  751;  Alabama  G. 
S.  R.  Co.  V.  Hall,  133  Ala.  362,  32  So.  269; 
Paragould  Southeastern  R.  Co.  v.  Cmnk, 
81  Ark.  35,  98  S.  W.  682;  Central  R.  Co. 
V.  Lindley,  —  Ark.  — ,   151   S.   W.  246; 
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APPEAL  by  defendant  from  a  judgment 
of  the  Oircuit  Court  for  Madison 
Oounty  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  to 
plaintiffs  colts,  which  were  alleged  to 
have  been  negligently  frightened  by  defend- 
ant. *  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cooper  &  Cooper  for  appellant. 

Messrs.  Walker  &  Spragins,  for  ap- 
pellee : 

^^ligence  in  allowing  the  colts  to  run 
out  of  their  inclosure,  even  where  it 
amounts  to  a  criminal  offense,  cannot  be  re- 
garded as  a  proximate  cause  of  an  injury 
negligently  inflicted  upon  them  by  a  rail- 
road train. 

Alabama  G.  S.  R.  Co.  ▼.  Mc Alpine,  71 
Ala.  545;  Alabama  G.  S.  R.  Co.  v.  Jones,  71 


Ala.  487;  Louisville  k  N.  R.  Co.  v.  Kelsey, 
89  Ala.  287,  7  So.  648. 

Failure  to  sound  the  alarm  or  attempt  to 
get  the  train  under  control  was  the  cause 
of  the  injury. 

Alabama  6.  S.  R.  Co.  v.  Hall,  133  Ala. 
362,  32  So.  259;  Chattanooga  Southern  R. 
Co.  V.  Daniel,  122  Ala.  366,  25  So.  197; 
Chattanooga  Southern  R.  Co.  v.  Wilson,  124 
Ala.  444,  27  So.  486. 

Simpson,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  by  the  appellee  for 
damages  resulting  from  the  fact,  as  alleged, 
that  the  defendant  caused  thirteen  colts  be- 
longing to  the  plaintiff  to  become  fright- 
ened by  an  approaching  train,  thereby 
causing  them  to  run  into  a  trestle  on  de- 


Atlanta  &  W.  P.  R.  Co.  V.  Hudson,  62  Ga. 
679;  Louisville  &  N*.  R.  Co.  v.  Upton,  18 
111.  App.  605;  Indianapolis,  B.  &  W.  R.  Co. 
V.  McBrown,  46  Ind.  229;  Kentucky  C.  R. 
Co.  V.  Marsh,  7  Ky.  L.  Rep.  761;  Ohio 
Valley  R.  Co.  v.  Alajor.  12  Ky.  L.  Rep. 
797;  Alabama  &  V.  R.  Co.  v.  Moore,  81 
Miss.  14,  32  So.  908;  Brinkley  v.  Wilm- 
ington &  W.  R.  Co.  126  N.  C.  88,  35  S.  E. 
238;  and  Brothers  v.  South  Carolina  R. 
Co.  5  S.  C.  55),  but  that  no  liability  at- 
taches at  common  law  if  there  was  no 
negligence  (see  East  Tennessee,  V.  &  G. 
R.  Co.  V.  Watters,  77  Ga.  69;  Richmond  & 
D.  R.  Co.  V.  Buice,^88  Ga.  180,  14  S.  E. 
205;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Stuart,  71  Ind.  500;  and  Brothers  v.  South 
Carolina  R.  Co.  5  S.  C.  55),  it  being  suffi- 
cient if  the  servants  of  the  railroad  com- 
pany, upon  discovering  animals  upon  its 
right  of  way,  used  ordinary  care  and 
prudence  in  so  operating  their  trains  as  not 
to  cause  injury  to  such  animals  (Chicago 
&  N.  W.  R.  Co.  V.  Taylor,  8  111.  App.  108). 

But  what  constitutes  negligence  in  the 
class  of  cases  under  discussion  is  a  matter 
often  difficult  to  determine,  and  so  neces- 
sarily dependent  in  each  instance  upon 
the  particular  facts  that,  as  before  stated, 
general  rules  cannot  well  be  deduced. 

In  the  following  cases,  it  was  held  that 
the  particular  facts  did  not  show  negli- 
gence upon  the  part  of  the  company's  serv- 
ants in  charge  of  the  train:  Thus,  in 
Bamhart  v.  Chicago,  M.  &  St.  P.  R.  Co. 
97  Iowa,  654,  66  N.  W.  902,  it  was  held 
tliat  the  railroad  company's  employees  were 
not  negligent  where  they  stopped  the  train 
at  least  a  quarter  of  a  mile  from  the  bridge 
in  which  the  horse  was  injured,  and  a 
brakeman  had  gone  ahead  to  help  the  keep- 
er of  the  animal  to  keep  it  off  the  oridge,  and 
had,  in  fact,  got  aheskd  of  the  animal,  but 
it  rushed  past  them  and  into  the  bridge. 
And  a  similar  conclusion  was  reached  in 
Sonthem  R.  Co.  v.  Phillips,  100  Tenn.  130, 
42  S.  W.  925,  3  Am.  Neg.  Rep.  610,  where 
the  train  not  only  stopped,  but  the  fire- 
man went  ahead  and  attempted  to  drive 
the  animal  off  the  track.  And  see  Georgia 
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P.I  R.  Co.  ▼.  Money,  —  Miss.  — ,  8  So. 
646,  as  set  out  in  Nashville,  C.  k  St.  L. 
R.  Co.  V.  Gabth. 

So,  it  has  been  held  that  there  was  no 
negligence  which  would  render  the  rail- 
road company  liable  for  injuries  to  a  horse 
caused  by  running  into  a  railroad  trestle, 
where  the  evidence  showed  that  the  train 
almost  stopped  and  gave  it  time  to  es- 
cape, that  the  whistle  was  blown  to  frighten 
it  off  the  track,  and  that  the  disaster  was 
caused  by  its  own  obstinacy  in  following 
the  track  when  it  might  have  left  it.  Gay 
v.  Wadley,  86  Ga.  103,  12  S.  E.  298;  South- 
ern R.  Co.  V.  Frix,  137  Ga.  607,  73  S. 
E.    1057. 

And  it  has  been  held  that  there  was  no 
negligence  where  a  horse  suddenly  jumped 
on  the  track  and,  running  ahead  of  the 
train,  ran  into  an  open  culvert,  it  appear- 
ing that  the  horse  bad  opportunity  to  leave 
the  track,  that  the  engineer  let  off  steam  to 
scare  it  off  the  track,  and,  using  every 
proper  means  to  stop  the  train,  did  stop 
it  before  the  culvert  was  reached.  Broth- 
ers ▼.  South  Carolina  R.  Co.  5  S.  C.  55. 

And  it  was  held  in  Chicago  &  N.  W.  R. 
C^.  V.  Taylor,  8  111.  App.  108,  that  ordi- 
nary care  was  used  where  the  engineer, 
upon  discovering  a  horse  upon  the  rail- 
road right  of  way,  slacked  the  speed  of  the 
train  to  that  of  an  ordinary  pedestrian, 
and  so  ran  it  for  over  a  quarter  of  a  mile, 
there  being  no  evidence  that  the  animal 
could  not  ha.ve  left  the  track  easily,  and 
the  engineer  in  fact  thought  it  had  left 
the  track. 

So,  it  has  been  held  that  there  was  no 
lack  of  reasonable  care  where  a  horse 
frightened  at  a  train  ran  along  the  foot 
of  the  railroad  embankment,  and  upon  an 
emission  of  steam  from  the  engine  which, 
so  far  as  the  proof  showed,  was  in  the  usual 
management  of  the  train,  left  its  path, 
which  it  could  have  pursued  safely,  and  fell 
into  a  ditch.  Lowe  v.  Alabama  &  V.  R.  Co. 
81  Miss.  9,  32  So.  907. 

But  the  railroad  company  was  held  liable 

-  in  the  following  cases  upon  the  ground  that 

it  did  not  use  sufficient  due  care  to  prevent 
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feDdant's  road,  from  which  some  of  them 
died  and  others  were  injured. 

The  only  eyewitness  to  the  occurrence  was 
the  engineer,  James  Barrett,  who  testifies 
that  the  track  is  straight  and  the  ground 
pretty  level  at  the  place  in  question,  and 
that  there  is  a  fill  something  like  2  or  2^ 
feet  above  the  natural  surface  of  the 
ground;  that  when  he  first  discovered  the 
colts  they  were  near  a  gate  that  opened  out 
from  the  grazing  farm  onto  a  private  road, 
which  crosses  the  railroad  about  250  feet 
from  the  trestle  (or  stock  gap,  as  it  is  some- 
times called) ;  that  they  were  400  or  500 
yards  from  him,  "bunched  together  more  in 
a  playful  mood  than  anything  else;"  that 
the  gate  was  open;  that  when  he  first  saw 
them  at  the  gate,  he  applied  the  emergency 


brake,  also  the  service  brake,  which  checked 
the  train  to  some  extent.  After  he  traveled 
a  while,  they  started  towards  the  track,  and 
he  applied  the  emergency  brake  at  once, 
reversed  the  engine,  pulled  open  the  sand 
lever,  and  blew  the  whistle  once;  that  they 
were  about  500  feet  from  him  when  they 
came  up  to  the  track,  and  ran  north  in  front 
of  him;  that  he  was  traveling  about  25 
miles  an  hour,  and  used  all  the  means 
known  to  skilful  engineers  to  stop  tbm 
train,  and  did  stop  it  within  about  200  or 
225  feet  of  the  trestle. 

On  cross-examination  he  stated  that  the 
function  of  the  service  brake  is  to  "just 
steady  the  train  and  get  it  under  control, 
so  I  could  stop  it  if  I  wanted  to;"  that  he 
could  stop  the  train  in  about  150  to  200 


horses  from  becoming  so  frightened  as  to 
jump  into  an  illegal  fence  to  their  injury: 
Atlanta  &  W.  P.  R.  Co.  v.  Hudson,  62  Qa. 
679  (speed  of  train  not  checked  and  short 
and  frequent  blasts  of  whistle  given) ; 
Louisville  &  N.  R.  Co.  v.  Upton,  18  111.  App. 
605  (whistle  unnecessarily  and  continuous- 
ly sounded  after  driving  horse  off  track). 

In  a  number  of  instances  an  attempt  to 
hold  the  railroad  company  liable  as  for 
negligence  predicated  upon  the  giving  of 
signsus  has  been  made.  Thus,  where  an 
animal  running  in  front  of  a  train  was 
frightened  off  the  track,  and  ran  into  a 
fence  to  its  injury,  by  a  signal  given  for 
the  purpose  of  frightening  it  off,  the  failure 
to  give  which  would  have  been  a  failure  to 
use  ordinary  care,  the  company  has  been 
held  not  to  be  liable  for  the  injury.  St. 
Louis  Southwestern  R.  Co.  v.  Conger,  84 
Ark.  421,  105  S.  W.  1177,  referred  to  in 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Gabth 
(engineer  let  off  steam) ;  Southern  R.  Co. 
V.  Puryear,  2  Ga.  App.  76,  58  S.  £.  306 
(engineer  blew  stock  alarm).  And  the 
same  rule  has  been  held  to  apply  where 
the  injury  was  caused  by  fright  occasioned 
by  the  noises  reasonably  incident  to  the 
movements  and  workings  of  the  engine,  the 
giving,  in  a  reasonable  manner,  of  crossing 
signals  and  signals  to  employees,  etc. 
Southern  R.  Co.  v.  Puryear,  supra  (statu- 
tory crossing  signal) ;  Kentucky  C.  R.  Co. 
V.  Marsh,  7  Ky.  L.  Rep.  761  (noises  inci- 
dent to  workings  of  engine  and  signal  to 
employees) ;  Lowe  v.  Alabama  &  V.  R.  Co. 
81  Miss.  9,  32  So.  007  (emitting  steam  in 
the  usual  management  of  the  engine ) .  But 
this  rule  does  not  hold  where  the  signals  or 
alarms  were  given  in  an  unusual  and  un- 
necessary manner.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Ferguson,  57  Ark.  16,  18  L.R.A.  110, 
38  Am.  St.  Rep.  217,  20  S.  W.  545,  quoted 
in  the  Gabth  Case. 

In  perhaps  a  majority  of  the  cases,  the 
question  of  the  existence  or  nonexistence 
of  negligence  depended  upon  whether  tho 
servants  of  the  railroad  company  were 
under  the  facts  in  duty  bound  to  stop  tho 
train  in  an  attempt  to  avoid  the  injuries. 

Thus,  it  has  been  held  that  the  train  men 
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were  not  guilty  of  nesligence  in  not  stop- 
ping the  train  before  the  frightened  animal 
was  injured,  where  it  could  not  have  beea 
reasonably  anticipated,  as  a  natural  or 
probable  consequence  of  the  failure  to  stop^ 
that  the  animal  would  attempt  to  pass  over 
the  culvert  in  which  it  was  injured  instead 
of  getting  off  the  track  as  others  had  done. 
Hot  Springs  R.  Co.  v.  Newman,  36  Ark.  607, 
followed  in  St.  Louis,  I.  M.  &  S.  R.  Co.  t. 
Bragg,  66  Ark.  248,  50  S.  W.  273,  wherein 
a  mule  frightened  by  an  approaching  train 
ran  into  a  culvert  and  was  injured  by  a 
fall,  and  it  was  held  that  the  train  men 
were  under  no  duty  to  stop  the  train,  as 
they  could  not  have  foreseen,  as  a  natural  or 
probable  consequence  of  the  failure  to  stop, 
that  the  animal  would  go  upon  the  trestle 
and  be  injured.  And  see  to  the  same  effect 
Ramsbottom  v.  Atlantic  Coast  Line  R.  Co. 
138  N.  C.  38,  50  S.  £.  448. 

And  it  has  been  held  that  the  engineer 
was  under  no  duty  to  stop  his  train  and 
send  out  a  man  to  prevent  a  horse  running 
upon  a  trestle,  where  he  slacked  the  speed 
of  the  train  to  that  of  a  person  walking  and 
so  ran  it  for  over  a  quarter  of  a  mile,  and 
there  was  no  evidence  to  show,  that  the 
animal  could  not  have  left  the  track  easily, 
and  in  fact  the  engineer  did  think  that  the 
horse  had  left  it.  Chicago  k  N.  W.  R.  Co. 
V.  Taylor,  8  111.  App.  108. 

So,  where  the  whistle  was  blown  and  the 
speed  of  train  was  so  slackened  as  to  give 
tne  animal  ample  opportunity  to  leave  the 
track,  which  it  could  easilv  have  done,  it 
has  been  held  that  the  railroad  employees 
fulfilled  their  duty,  and  that  it  was  not 
necessary  to  stop  the  train  i»  violation  of 
the  company's  duty  to  its  passengers,  to 
whom  it  was  said  the  company  owed  the 
first  duty  as  regards  safety  and  despatch, 
and  go  forward  and  drive  the  animal  off 
the  track.  Pittsburgh,  C.  ft  St.  L.  R.  Co. 
V.  Stuart,  71  Ind.  500. 

And  where  a  horse  ran  along  by  the 
side  of  the  track  until  the  train  at  which 
it  had  become  frightened  had  partially 
passed  it,  and  then  turned  off,  and  injured 
itself  in  some  "borrow  pits,"  it  was  held 
that  the  railroad  company  was  not  liable 
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yards.  Putting  on  the  emergency  brake  had 
the  effect  of  a  sudden  stop,  jarring  and 
jolting,  which  would  be  noticed  by  a  rail- 
road man,  but  not  by  a  passenger;  that,  as 
a  general  rule,  he  blew  the  whistle  wh^snever 
he  saw  stock  near  the  track,  and  they  usual- 
ly went  away,  and  for  this  reason  he  blew 
the  whistle  when  he  saw  the  colts;  that 
they  did  not  seem  to  be  coming  towards  the 
track  until  he  blew  the  whistle,  and  he  then 
stopped  the  train  as  quickly  as  he  could. 

The  conductor  did  not  see  the  accident, 
but  testifies  to  feeling  the  effect  of  the 
emergency  brake. 

The  fireman  testified  that  he  was  putting 
in  coal  when  Barrett  began  blowing  the 
whistle;  that  he  leaned  out  of  the  window 
and  saw  the  stock, — ^part  of  them  coming  on 


the  track,  and  part  running  by  the  side  of 
the  track;  that  Barrett,  after  first  applying 
the  service  brake,  applied  the  emergency 
brake  when  the  stock  began  to  come  on  the 
track,  and  the  train  came  to  a  standstill 
about  175  or  200  feet  from  the  trestle. 

James  Barrett,  on  being  recalled,  ex- 
plained that  he  meant  to  say  that  he  blew 
the  whistle  400  or  500  feet  (not  yards) 
from  the  crossing. 

W.  A.  Cummings,  who  waa  baggage 
master,  testified  that  he  was  standing  in 
the  door  of  the  baggage  car  when  he  heard 
the  danger  whistle  blow,  immediately  looked 
out,  saw  the  colts  about  to  enter  on  the 
track,  or  in  the  act  of  crossing,  and  felt  the 
brakes  applied  immediately  upon  the  blow- 
ing of  the  whistle;  that  it  was  260  feet  by 


for  such  injuries,  although  the  engineer 
did  not  stop  or  check  the  speed  of  the 
train,  it  being  said  that  the  extent  of  the 
risk  arising  from  his  failure  to  do  so  was 
of  the  horse  getting  on  the  track  and  being 
injured.  New  Orleans  &  N.  E.  R.  Co.  v. 
Thornton,  65  Miss.  256,  3  So.  654. 

But,  on  the  other  hand,  where  an  ap- 
proaching hand  car  so  frightened  a  horse 
that  it  ran  down  the  track  pursued  by  the 
car,  and  in  its  fright  jumped  into  a  trestle, 
it  was  held  that  it  was  the  duty  of  the  rail- 
road employees  to  stop  the  hand  car  and  re- 
move the  cause  of  the  fright,  and  that  the 
failure  to  do  so  constituted  negligence 
which  rendered  the  company  liable  for  the 
resulting  injury  to  the  horse.  Southern  R. 
Co.  V.  Hobson,  4  Ala.  App.  408,  58  So.  751. 

And  that  it  is  the  duty  of  the  train  men 
to  stop  the  train  and  remove  the  cause  of 
the  flight  of  the  frightened  animal,  where 
the  surroundings  are  such  that  the  animal 
will  probably  continue  his  flight  along  the 
track  and  into  a  trestle  if  the  train  is  not 
stopped,  see  Alabama  G.  S.  R.  Co.  v.  Hall.. 
133  Ala.  362,  32  So.  259,  as  set  out  and 
quoted  in  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Gabth;  Paragould  Southeastern  R.  Co.  v. 
Crunk,  81  Ark.  35,  98  S.  W.  882,  wherein  a 
horse  ran  into  a  trestle,  and  the  evidence 
tended  to  show  that  the  train  could  have 
been  stopped  in  time  to  avbid  the  resulting 
injury;  Central  R.  Co.  v.  Lindley,  —  Ark. 
— ,  151  S.  W.  246,  wherein  a  carman 
breached  his  statutory  duty  to  keep  a  look 
out,  whereas,  if  he  had  kept  a  look  out,  he 
would  have  been  cognizant  of  facts  making 
it  his  duty  to  stop  his  car  so  as  to  remove 
the  cause  of  the  fright  of  an  animal  which 
ran  into  a  trestle :  and  Brinkley  v.  Wilming- 
ton &  W.  R.  Co.  126  N.  C.  88,  35  S.  E.  238, 
wherein  it  was  found  that  the  train  could 
have  been  stopped  in  time  probably*  to  have 
avoided  the  injury. 

And  it  has  been  held  that  the  fact  that 
the  noises  which  frightened  the  injured 
animal  were  not  unnecessary  or  unusual  did 
not  relieve  the  company  from  its  duty  to 
put  an  end  to  the  cause  of  such  fright  by 
stopping  the  car,  where  there  was  time  to 
do  so  and  the  employees  knew  that  the  sur 
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roundings  were  such  that,  if  such  cause  was 
not  discontinued,  the  animal  would  prob- 
ably continue  its  flight  and  be  injured. 
Southern  R.  Co.  v.  Hobson,  supra. 

So,  where  the  engineer  knew  that  horses 
ahead  of  the  train  could  not  get  away  from 
the  roadbed  because  of  barbed  wire  fences 
on  the  sides,  and  that  there  was  a  trestle 
in  front  which  they  could  not  safely  cross, 
it  was  held  to  be  his  duty  to  stop  the  train 
until  the  horses  could  be  driven  out  of 
danger,  a  failure  to  perform  which  rendered 
the  company  liable  for  injuries  received  by 
the  horses  in  running  into  the  trestle.  Ohio 
Valley  R.  Co.  Major,  12  Ky.  L.  Rep.  797. 

And  it  has  been  held  that  the  railroad 
employees  were  guilty  of  negligence  render- 
ing the  comoany  liable  for  injuries  to  an 
animal  caused  by  its  jumping  into  a  trestle, 
where  the  evidence  showed  that  the  animal 
ran  upon  the  track  and  into  a  cut  from 
which  it  could  not  escape  on  either  side, 
and  that  the  train  pursued  the  horses  and 
continued  to  sound  the  whistle,  which 
caused  them  to  run  into  a  trestle  at  the 
end  of  the  cut,  the  ground  being  that  in 
such  case  the  train  should  have  been 
stopped,  it  having  been  averred  that  it 
could  have  been  stopped  easily  after  the 
horses  were  in  the  cut  and  before  they  fell 
into  the  trestle.  Indianapolis,  B.  &  W.  R. 
Co.  V.  McBrown,  46  Ind.  229. 

So,  in  Alabama  &  V.  R.  Co.  v.  Moore,  81 
Miss.  14,  32  So.  908,  where  a  railroad 
bicycle  closely  pursued  a  frightened  horse 
along  a  track  from  which  it  could  not 
escape,  until  it  ran  into  a  trestle,  it  was 
held  that  the  jury  properly  found  that  the 
railroad  employee  failed  to  exercise  proper 
care,  he  having  seen  the  horse  and  compre- 
hended its  danger. 

Under  statute. 

As  to  liability  of  railroad  company  for 
injury  to  stock  other  than  by  trains,  be- 
cause of  breach  of  statutory  duty  to  fence, 
see  note  to  Jimerson  v.  Erie  R.  Co.  37 
L.R.A.(N.S.)    1181. 

Aside  from  the  fence  cases  above  referred 
to,  but  few  decisions  have  involved  the  is- 
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actual  measurement  from  the  place  where 
the  train  stopped  to  the  trestle. 

Wm.  R.  Ridgway,  a  witness  for  plaintiff, 
who  was  a  passen^r  in  the  rear  coach,  did 
not  see  the  colts  until  the  train  stopped, 
fie  testified  that  the  track  was  straight  for 
about  a  mile;  that  he  could  not  tell  how 
long  it  was  before  the  train  stopped  that 
he  heard  the  alarm  whistle;  that  when  he 
got  off  the  engine  was  stopped,  and  within 
25  or  30  feet  of  the  trestle;  that  there  was 
water  on  both  sides  of  the  trestle,  and  the 
colts  that  were  not  injured  ran  on  down 
the  railroad  (north)  towards  Huntsville; 
that  "at  the  time  the  alarm  whistle  was 
blown  that  train  was  running  at  the  usual 
speed,  and  ran  this  way  for  a  while  there- 
aiter,  and  then  slacked  up." 

Henry  Strong,  a  witness  for  the  plaintiflf.. 
testified  that  the  engine  was  30  or  40  feet 
from  the  trestle  when  it  stopped,  but  he 
did  not  measure  it,  and  could  not  say  posi- 
tively whether  the  engine  had  crossed  the 
private  road. 

Fait  E.  Drake,  a  witness  for  the  plaintiff, 
testified  to  hearing  the  whistle;  could  not 
testify  as  to  distances,  but  thought  the  en- 
gine was  about  40  feet  from  the  trestle 
when  it  stopped,  though  could  not  say 
whether  it  had  crossed  the  private  road. 


The  first  question  which  presents  itself 
is  whether  §  5476  of  the  Code  of  1907, 
which  provides  when  any  "stock  is  killed  or 
injured,  or  other  property  destroyed  or 
damaged,  by  the  locomotive  or  cars  of  any 
railroad,  the  burden  of  proof,  in  any  suit 
therefor,  is  on  the  railroad  company  to 
show  a  compliance  with,  the  requirements  of 
such  sections,  and  that  there  was  no  negli- 
gence on  the  part  of  the  company  or  its 
agents,"  is  applicable  to  this  case. 

The  wording  of  the  section  itself  shows 
that  it  refers  to  those  cases  in  which  stock 
is  killed  or  injured  by  coming  into  col- 
lision with  the  engine  or  cars;  for  in  a 
case  like  the  present,  if  the  contention  of 
the  plaintiff  be  sustained,  the  stock  is  not 
killed^  or  injured  by  the  locomotive  or  cars, 
but  as  a  consequential  result  of  the  negli- 
gence of  the  agents  of  the  defendant  in 
frightening  them. 

In  the  state  of  Indiana,  they  have  a  stat- 
ute fixing  an  absolute  liability  upon  rail- 
roads where  animals  are  "killed  or  injured 
by  the  locomotives,  cars,  or  other  carriages 
of  the  company;"  and  the  supreme  court 
of  that  state  holds  that  the  statute  has  no 
application  to  a  case  where  animals  are 
frightened  by  the  locomotives,  etc.,  and 
caused  to  kill  themselves.    Baltimore,  P.  & 


sue  of  the  applicabilitv  of  a  statute  which 
changes  or  modifies  tlie  common-law  rule 
of  liability,  and  in  those  at  hand  the  ruling 
has  been  universal  that  they  do  not  apply 
to  cases  where  the  rolling  stock  does  not 
come  into  actual  contact  with  the  animals 
injured. 

Thus,  a  statute  similar  in  effect  to  that 
construed  in  Nashville,  C.  &  St.  L.  R.  Co. 
v.  Garth  was  held  not  to  apply  to  injuries 
to  frightened  animals  resulting  from  run- 
ning into  a  trestle,  in  Ramsbottom  v.  At- 
lantic Coast  Line  K.  Co.  138  N.  C.  38,  50 
S.  E.  448. 

And  a  statute  making  a  railroad  company 
liable  whenever  any  animals  shall  be  killed 
or  injured  by  the  "cars  or  locomotives  or 
other  carriages,"  without  regard  to  the 
question  whether  such  injury  or  destruc- 
tion was  the  result  of  wilful  misconduct  or 
negligence,  or  the  result  of  unavoidable  ac- 
cident, was  held  not  to  apply  to  an  injury 
to  stock  resulting  from  fright,  where  the 
animal  was  not  actually  struck  by  the 
train,  in  Peru  &  I.  R.  Co.  v.  Hasket,  10  Ind. 
409,  71  Am.  Dec.  335,  wherein  a  horse  was 
injured  by  trying  to  jump  a  culvert;  in 
Ohio  &  M.  R.  Co.  V.  Cole,  41  Ind.  331,  where- 
in a  colt  ran  upon  tracks  and  broke  its  leg 
in  a  cow  pit;  m  Indianapolis,  B.  &  W.  R. 
W.  Co.  V.  McBrown,  46  Ind.  229;  in  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Smith,  58  Ind. 
575;  and  in  Baltimore,  P.  &  C.  R.  Co.  v. 
Thomas,  60  Ind.  107. 

And  under  the  Texas  statute  which  made 
every  railroad  company  liable  for  the  value 
of  all  stock  killed  by  the  "locomotive  and 
cars"  of  such  companies  in  running  their 
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trains,  it  has  been  held  that  there  is  no  lia- 
bility in  the  absence  of  actual  collision  be- 
tween the  train  and  the  animals  injured. 
Houston  &  T.  C.  R.  Co.  v.  Harris,  3  Tex. 
App.  Civ.  Cas.  (Willson)  270,  where  a 
horse  frightened  at  a  train  ran  upon  a 
bridge  and  fell  off;  Texas  &  P.  R.  Co.  v. 
Mitchell,  4  Tex.  App.  Civ.  Cas.  (Willson) 
454,  17  S.  W.  1078,  where  a  horse  frightened 
at  a  train  ran  into  a  fence;  International  & 
G.  N.  R.  Co.  V.  Hughes,  68  Tex.  290,  4  S.  W. 
494,  where  the  frightened  animal  ran  upon 
a  trestle. 

So,  it  has  been  held  that  a  statute  making 
proof  of  injury  "infiicted  by  the  running  of 
locomotives  or  cars"  prima  facie  evidence 
of  want  of  reasonable  skill  and  care  on  the 
part  of  the  railroad  company's  employee^} 
does  not  apply  to  cases  where  the  injury 
was  not  caused  by  actual  contact  with  the 
locomotive  or  cars.  Lowe  v.  Alabama,  &  V. 
R.  Co.  81  Miss.  9,  32  So.  907. 

And  for  a  statute  providing  that  the 
railroad  company  shall  be  liable  for  all 
damages  resulting  from  any  "accident  or 
collision,"  upon  a  failure  of  the  company  to 
sound  the  alarm  whistle,  put  down  the 
brakes,  and  employ  every  possible  means  to 
stop  th^  train  and  prevent  an  accident 
where  an  animal  appears  on  the  railroad 
roadway,  which  has  been  held  to  apply  only 
to  injuries  directly  inflicted  bv  the  train 
or  the  result  of  the  omission  of  any  statu- 
tory requirement,  see  Holder  v.  Chicago,  St. 
L.  &  N.  O.  R.  Co.  11  Lea,  176,  as  set  out 
and  quoted  in  Nashville,  C.  &  St.  L.  R. 
Co.  v.  Gabth.  Q.  J,  C. 
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C.  R.  Co.  V.  Thomas,  60  Ind.  107;  Ohio  & 
M.  R.  Co.  V.  Cole,  41  Ind.  331;  Peru  &  I.  R. 
Co.  V.  Hasket,  10  Ind.  409,  71  Am.  Dec.  335, 
and  note. 

The  state  of  Texas  also  provided  that 
*'each  and  every  railroad  company  shall  be 
liable  to  the  owner  for  the  value  of  all 
stock  killed  or  injured  by  the  locomotive 
and  cars  of-  such  railroad  company  in  run- 
ning over  their  respective  railways;"-  and 
the  supreme  court  of  that  state  holds  that 
the  statute  applies  only  to  cases  of  actual 
collision,  and  not  to  cases  where  animals 
are  injured  through  fright  caused  by  the 
train.  International  &  G.  N.  R.  Co.  v. 
Hughes,  68  Tex.  290,  4  S.  W.  492;  Texas  & 
P.  R.  C6.  ▼.  Mitchell,  4  Tex.  App.  Civ.  Cas. 
(Willson)  454,  17  S.  W.  1079. 

The  statutes  of  Tennessee  provided  that 
when  any  animal  or  other  obstruction  ap- 
pears on  the  track  "the  alarm  whistle  shall 
be  sounded,  the  brakes  put  down,  and  every 
possible  means  employed  to  stop  the  train, 
and  prevent  an  accident;"  also,  by  another 
statute,  that  every  railroad  company  that 
fails  to  observe  these  precautions  ''shall  be 
responsible  for  4ill  damages  to  persons  or 
property  occasioned  by,  or  resulting  from, 
any  accident  or  collision  that  may  occur;" 
and  by  another  that,  "where  a  railroad  com- 
pany is  sued  for  killing  or  injuring  stock, 
the  burden  of  proof  that  the  accident  was 
unavoidable  shall  be  upon  the  company." 
The  supreme  court  of  that  state  holds  that 
*'the  injuries  to  persons  and  property  pro- 
vided against  were  injuries  directly  pro- 
duced by  the  trains,  and  not  injuries  which 
stock  might  inflict  upon  themselves  in  the 
fright  occasioned  by  the  running  of  the 
trains  in  the  legitimate  exercise  of  the  com- 
pany's franchise."  Holder  v.  Chicago,  St. 
L.  &  N.  O.  R.  Co.  11  Lea,  176,  181. 

The  reasoning  of  the  foregoing  decisions 
is  satisfactory  to  us,  and  we  hold  that  § 
5476  of  the  Code  of  1907  has  no  application 
to  this  case. 

It  may  be  stated  as  a  general  proposition 
that  a  railroad  company  has  a  right  to 
operate  its  trains  in  the  usual  manner, 
making  such  noise  as  is  incident  to  the 
proper  conduct  of  the  business,  and  is  not 
liable  for  the  consequences  of  fright  to 
animals,  unless  its  servants  are  negligent, 
by  using  its  whistles,  bells,  etc.,  in  an  un- 
iisual  or  improper  manner;  and,  "where 
animals  are  frightened  merely  by  the  ap- 
proach of  trains,  the  company  will  not  be 
liable  in  the  absence  of  any  negligence  in 
the  operation  of  the  train,  or  failure  to 
exercise  ordinary  care  to  avoid  the  injury; 
but  it  wiU  be  liable  if  the  fright  of  the 
animal  was  due  to  the  train  being  operated 
in  a  negligent  manner,  or  if,  after  discover- 
ing the  fright  and  danger  of  the  animal,  the 
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injury  could,^  by  the  exercise  of  ordinary 
care,  have  been  avoided."  33  Cyc.  1166, 
1167;  Xew  Orleans  A  N.  E.  R.  Co.  v.  Thornr 
ton,  65  Mibs.  256,  3  So.  654. 

Where  a 'horse  broke  his  tether,  came  on 
the  track,  and  ran  ahead  of  the  train, 
jiunped  into  a  trestle,  and  was  killed,  and 
the  train  did  not  stop  immediately,  but 
stopped  before  reaching  the  trestle,  it  was 
held  that  the  company  was  not  liable. 
Georgia  P.  R.  Co.  v.  Money,  —  Miss.  — ,  8 
So.  646. 

Where  animals  were  seen  running  along  * 
a  road  parallel  to  the  track,  and  the  engi- 
neer, after  blowing  the  r^ular  crossing 
signal,  also  sounded  the  cattle  alarm  to 
frighten  them  away,  which  proved  in- 
effective as  to  one,  which  ran  across  the 
track  and  into  a  fence,  the  supreme  court 
of  Georgia  held  that,  there  being  no  unusual 
and  improper  noise  made,  the  company  wtfs 
not  liable.  Southern  R.  Co.  v.  Puryear,  2 
Ga.  App.  76,  58  S.  E.  306. 

Where  a  horse  strayed  upon  the  track, 
and  the  engineer  let  off  steam  to  frighten 
it  away,  which  caused  the  animal  to  run 
into  a  winged  fence  extending  across  the 
track,  the  supreme  court  of  Arkansas  held 
the  company  not  liable.  St.  Louis  S.  W.  R. 
Co.  V.  Conger,  84  Ark.  421,  105  S.  W. 
1177. 

•In  another  case,  where  a  horse  straying 
on  the  track  became  frightened  and  ran  into 
a  wire  fence  badly  out  of  repair,  on  the 
right  of  way,  the  same  court  held  the  com- 
pany not  liable,  saying:  "But  appellant  did 
owe  to  appellee  the  duty,  when  it  discovered 
his  colt  upon  its  track,  to  use  ordinary  or 
reasonable  care  to  avoid  injury  to  it  by 
running  its  train  against  it,  or  by  frighten- 
ing and  driving  it  by  unnecessary  alarms 
against  the  wire  fence."  St.  Louis,  I.  M.  & 
S.  R.  Co,  V.  Ferguson,  67  Ark.  16,  18  L.R.A. 
110,  38  Am.  St.  Rep.  217,  221,  20  S.  W. 
546. 

In  our  own  court,  in  a  case  where  a  horse 
attached  to  a  buggy,  at  a  public  crossing, 
became  frightened  at  the  noises  or  move- 
ments of  the  train  and  ran  away,  it  was 
held  that  the  company  was  not  liable,  un- 
less the  acts  of  the  servants  of  defendant 
were  wanton  and  malicious,  and  done  in 
the  discharge  of  duty  by  wanton  whistling 
of  the  engine  and  reckless  discharge  of 
steam.  Stanton  v.  Louisville  &  N.  R.  Co. 
91  Ala.  383,  386,  8  So.  798,  11  Am.  Neg. 
Cas.  66;  Louisville  &  N.  R.  Co.  v.  Leo,  136 
Ala.  182,  96  Am.  St.  Rep.  24,  33  So.  897; 
Southern  R.  Co.  v.  Crawford,  164  Ala.  179, 
186,  61  So.  340. 

In  another  case  this  court  states:  "On 
the  evidence  before  them,  it  was  open  to 
the  jury  to  find  that  defendant's  train  was 
being  moved  forward  toward  a  trestle;  that 
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plaintiff's  horse  was  on  the  track  between 
the  engine  and  the  trestle,  running,  in  ap- 
parent fright  of  the  train,  toward  the  tres- 
tle; that  the  track  along  which  the  horse 
ran  was  on  an  embankment  5  or  6  feet 
high,  the  sides  of  which,  while  not  'precipi- 
tous,' were  yet  at*  such  an  incline  as  that 
a  horse,  in  attempting  to  go  down  them, 
would  partially  slide;  that  the  train  was 
from  30  to  50  yards  behind  the  horse,  and 
going  faster  than  he  was, — 'gaining  on  him;' 
that  the  engineer  was  aware  of  the  situ- 
ation, but  did  not  seasonably  stop  or  check 
the  speed  of  his  train;  that,  had  he  done 
so,  the  horse  would  not  have  continued  his 
flight  onto  and  into  the  trestle,  and  the 
injury  to  the  animal  would  have  been  avert- 
ed." On  those  facts  the  court  held  the  gen- 
eral charge  in  favor  of  the  defendant  prop- 
erly refused;  that  the  engineer  owed  the 
plaintiff  the  duty  of  stopping  the  train; 
and  that  "if  he  negligently  failed  to  dis- 
charge this  duty,  and  in  consequence  the 
horse  was  injured,  the  defendant  is  liable." 
Alabama  G.  S.  R.  Co.  v.  Hall,  133  Ala.  362, 
366,  32  So.  259,  260. 

From  these  decisions  of  our  own  court, 
in  connection  with  the  decisions  of  other 
courts,  we  extract  the  principle  that,  as  to 
the  initial  fright,  the  company  is  not  liable, 
unless  the  acts  of  the  servants  of  defendant 
were  wanton  and  malicious;  but  after  the 
animal  is  on  the  track,  frightened,  and  run- 
ning under  conditions  that  indicate  that, 
unless  the  train  is  stopped,  it  will  run  into 
the  trestle,  and  that  the  danger  may  be 
averted  by  stopping  the  train,  a  duty  arises 
to  stop  it;  and  if  the  engineer  negligently 
fails  to  do  so,  the  "company  will  be  liable. 

The  testimony  of  the  only  eyewitness 
shows,  not  only  that  he  did  not  wantonly 
and  maliciously  make  any  unusual  noise  be- 
fore the  animals  came  on  the  track,  and  did 
not  negligently  fail  to  use  the  means  of 
stopping  the  train  after  they  got  on  the 
track,  but  shows  affirmatively  that  as  soon 
as  he  saw  them  approaching  the  track  he 
used  proper  means  to  frighten  them  back, 
and  commenced  at  once  to  use  means  to 
stop  the  train,  and,  according  to  the  testi- 
mony of  all  the  witnesses,  he  did  stop  the 
train  at  a  distance  variouslv  estimated  at 
25,  30,  40,  or  225  feet  from  the  animals 
and  the  trestle. 

There  is  nothing  to  show  that  the  animals 
could  not  have  run  off  from  the  track;  it 
being  merely  stated  that  the  track  was  on 
a  fill  of  li  or  2  feet,  through  a  marshy 
place,  with  water  on  both  sides.  Some  of 
the  witnesses  place  the  fill  at  6  feet  at  the 
place  where  the  accident  occurred,  but  not 
at  the  place  where  the  colts  entered  on  the 
track ;  and  one  witness  states  that  the  water 
on  one  side  of  the  track  or  right  of  wav  was 
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about  6  feet  deep,  but  how  far  this  water 
was  from  the  track  is  not  shown,  except  by 
the  facta  that  the  right  of  way  is  100  feet 
wide,  and  colt  tracks  are  described  on  both 
sidea  of  the  track,  between  it  and  the  water, 
showing  that  there  was  a  space  between; 
and  another  witness  states  that  the  animala 
which  were  unhurt  did  avoid  the  trestle^ 
and  ran  on  down  the  road  towards  Hunts- 
ville. 

There  is  no  testimony  tending  to  show 
that  the  engineer  negligently  failed  to  use 
the  means  to  stop  the  train  after  the 
animals  were  on  the  track,  and  running 
down  it  frightened. 

It  is  contended  in  the  brief  of  appellee 
that  the  witness  Ridgway  stated  that  the. 
train  continued  to  run  at  its  usual  speed 
after  the  alarm  whistle  was  sounded,  and 
that  the  jury  might  well  find  that  the  peril- 
ous position  of  the  animals  was  in  plain 
view  for  more  than  half  a  mile,  and  he  neg- 
ligently failed  to  get  his  train  under  con- 
trol, to  slacken  the  speed,  or  try  to  stop 
until  it  was  too  late. 

In  reaching  a  conclusion  in  this  case,  it 
must  be  remembered  that  the  claim  is  not 
for  running  against  or  over  the  stock,  but 
simply  for  frightening  them. 

As  to  the  engineer's  seeing  the  stock  when 
a  half  mile  distant,  there  is  not  any  evi- 
dence tending  to  show  that.  The  witness 
Barrett  stated  at  first  that  when  he  first 
saw  them  he  was  600  yards  distant  (which 
would  be  less  than  a  third  of  a  mile)  ;  but 
he  came  back  on  the  stand  to  explain  that 
he  intended  to  say  feet  in  place  of  yards. 
At  that  time  they  were  at  the  gate,  in  a 
playful  mood,  and  the  engineer  was  not 
called  on  to  do  anything,  although  he  tes- 
tifies that  he  did,  according  to  his  custom, 
blow  the  whistle  once,  which  usually  drove 
animals  awav,  and  as  soon  as  he  saw  them 
start  towards  the  track,  he  commenced 
using  the  means  to  stop  the  train.  Even 
then,  starting  towards  the  track  would  not 
indicate  running  down  the  track  in  front 
of  the  train. 

Tlie  witness  Ridgway  says  that  he  cannot 
say  how  long  before  they  got  to  the  trestle 
it  was  when  he  heard  the  alarm  whistle 
blown;  that  he  heard  the  whistle,  ''and  the 
train  ran  some  little  distance  before  it  came 
to  a  stop."  "It  ran  this  way  for  a  while 
thereafter,  and  then  slackened  up,"  which 
does  not  contradict  Barrett  and  other  wit- 
nesses, who  testify  that  200  or  225  feet  is  as 
short  a  space  within  which  the  train  could 
be  stopped.  While  he  and  others  state  that 
they  estimated  the  distance  from  the  engine 
to  the  trestle,  when  the  train  stopped,  at 
from  25  to  40  feet,  yet  they  testify  further 
that  they  are  uncertain  whether  the  engine 
*  or  the  baggage  car  had  passed  the  private 


1912. 


NASHVILLE,  C.  &  ST.  L.  R.  (X).  v.  GARTH. 


437 


road  crossing,  which  is  shown  by  actual 
measurement  to  be  250  feet  from  the  trestle. 

We  fail  to  find  any  evidence  tending  to 
show  that  the  engineer  was  guilty  of  negli- 
gence in  not  using  means  to  stop  the  train 
after  it  was  apparent  that  the  animals  were 
frightened  by  the  train.  It  results  that  the 
general  charge  should  have  been  given  in 
favor  of  the  defendant. 

The  judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

All  the  Justices  concur,  except  McOlel- 
lan,  J.,  not  sitting. 


MINNESOTA    SI7PKE1CE    COURT. 

STATE  OF  MINNESOTA  EX  REL.  W.  J. 
ARMSTRONG  COMPANY,  Appt., 

V. 

CITY  OF  WASECA  et  al.,  Respts. 

(122  Minn.  348,  142  N.  W.  319.) 

Municipal    corporation    —    furnishing 
electricity  —  obligation. 

1.  A  city  which  undertakes  to  furnish 
electric  light  and  power  to  the  public  is 
subject  to  the  same  duties  and  obligations, 
and  possesses  the  same  rights  and  priv- 
ileges, as  private  persons  or  corporations 
doing  the  same  class  of  service. 

Same  —  equal  service  —  duty  to  render. 

2.  Such  a  city  is  obliged  to  furnish  power 
to  all  applicants  who  pay  its  proper  and 
reasonable  charges  therefor.  It  cannot  dic- 
tate to  consumers  what  selection  of  ap- 
pliances they  shall  make,  as  between  those 
in  common  practical  use.  In  this  case  re- 
lator found  it  necessary  or  advantageous  in 
his  business  to  use  three-phase  motors. 
Such  motors  are  in  common  practical  use. 
The  city  could  not  furnish  current  for  three- 
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phase  motors  without  the  use  of  transform- 
ers costing  about  $80.  With  such  trans- 
iformers  it  could  do  so.  It  refused  to  fur- 
nish power  at  all,  unless  relator  would  dis- 
card his  three-phase  motors  and  install 
one-phase  motors,  to  which  the  city  sys- 
tem was  adapted.  Held,  the  court  should 
require  it  to  do  so. 

Same  —  necessary  appliances  —  duty  to 
furnish. 

3.  It  does  not  follow  that  the  city  must 
bear  the  burden  of  the  expense  of  such 
transformers.  If  a  particular  consumer 
desires  service  which  the  city  can  supply 
only  by  the  installation  of  transformers  at 
an  expense  which  is  substantial,  and  which 
is  not  entailed  in  furnishing  power  to 
others,  then  the  consumer  who  occasions 
such  special  expense  should  bear  the  bur- 
den thereof.  The  one  essential  is  that, 
whatever  the  charge,  it  must  apply  to  all 
persons  similarly  situated,  to  the  end  that 
there  shall  be  no  discrimination. 

Same  —  adjustment  of  expense  —  dis- 
cretion. 

4.  As  to  the  method  of  adjustment  of 
such  expense,  whether  by  an  installation 
charge,  a^  rental,  or  an  increased  rate,  the 
city  has  a  large  discretion.  Its  regulation^ 
if  fair  and  reasonable  and  free  from  dis- 
crimination, is  binding  on  the  applicant  for 
service. 

(July  3,  1913.) 

APPEAL  by  relator  from  an  order  of  the 
District  Court  for  Waseca  County 
denying  a  writ  of  mandamus  to  compel  de- 
fendants to  furnish  electric  current  for  the 
operation  of  relator's  machinery.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moonan  Sk  Moonan,  for  appel* 
lant: 

When  a  municipality  engages  in  a  pri- 
vate enterprise  for  profit,  it  should  have  the 
same  right,  and  be  subject  to  the  same  lia- 
bility, as  private  individuals. 


Note.  <—  Duty  to  adapt  electrical  appli' 
ances  and  connections  to  the  system 
which  supplies  the  current. 

But  one  reported  case  has  been  found 
similar  to  State  ex  rel.  W.  J.  Abmstbonq 
Co.  V.  Waskca,  as  to  facts  and  questions 
considered.  In  Kimball  Bros.  Co.  v.  Cit- 
izens' Gas.'&  Electric  Co.  141  Iowa,  632, 
118  K.  W.  891,  it  appeared  that  the  con- 
sumer, who  had  a  motor  adapted  to  the 
three-phase  electric  system,  applied  for 
current  to  a  power  company  which  used  the 
monocyclic  system.  It  was  contended  by 
the  consumer  that  the  power  company, 
knowing  the  system  to  which  its  motor  was 
adapted,  contracted  to  furnish  current  suffi- 
cient to  run  that  motor.  This  contention 
was  denied  by  the  power  company.  It  de- 
veloped that  the  power  company's  current 
could  not  be  used  by  the  consumer  success- 
fully without  the  use  of  a  clutch  or  some 
48  L.R.A.(Njg.) 


other  mechanism  that  would  allow  the 
motor  to  get  up  full  speed  before  the  eleva- 
tor which  it  operated  was  to  be  lifted,  and 
so  the  consumer  had  to  abandon  altogether 
the  use  of  the  power  company's  current. 
In  an  action  for  damages  for  breach  of  con- 
tract, it  was  held  that  it  was  the  consumer's 
duty  to  use  the  clutch  in  order  to  lessen 
damages,  but*  that,  if  the  power  company 
was  at  fault  in  having  contracted  to  fur- 
nish electricity  with  the  knowledge  of  the 
motor  used  by  the  consumer,  it  would  have 
to  bear  the  expenses  entailed.  The  court 
in  the  course  of  its  opinion  said  that  when 
the  attempt  to  run  the  motor  was  aban- 
doned, it  was  the  duty  of  the  consumer  to 
accept  what  was  being  furnished  as  suffi- 
cient and  adequate,  or  to  chan^ire  its  motor 
i  power  by  installing  some  other  system 
I  which  would  operate  the  elevator  to  its 
satisfaction. 

Two  other  cases  which   have  considored 
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Gordon  &  Ferguson  v.  Doran,  100  Minn. 
343,  8  L.R.A.(N.S.)  1049,  111  N.  W.  272; 
Wiltse  V.  Red  Wing,  99  Minn.  255,  109  N. 
W.  114;  Keever  v.  Mankato,  113  Minn.  65, 
33  L.R.A.(N.S.)  339,  127  N.  W.  158,  776, 
Ann.  Cas.  1912A,  216,  1  N.  C.  C.  A.  187. 

Having  entered  the  field  as  the  sole  sup- 
plier to  the  city  and  inhabitants  thereof  of 
this  power,  it  became  and  was  its  duty  to 
furnish  the  power  in  question,  and  it  can- 
not arbitrarily  refuse  so  to  do. 

Independent  School  Dist.  v.  Le  Mars 
City  Water  &  Light  Co.  131  Iowa,  14,  10 
L.R.A.{N.S.)  859,  107  N.  W.  945;  Louis- 
ville Gas  Co.  V.  Citizens'  Gaslight  Co.  115 
U.  S.  683,  29  L.  ed.  510,  6  Sup.  Ct.  Rep. 
265;  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29 
L.  ed.  616,  6  Sup.  Ct.  Rep.  252;  Haugen  v; 
Albina  Light  &  Water  Co.  21  Or.  411,  14 
L.R.A.  424,  28  Pac.  244;  State  ex  rel.  Lat- 
shaw  v.  Water  &  Light  Comrs.  105  Minn. 
472,  127  Am.  St,  Rep.  581,  117  N.  W. 
827;  Snell  v.  Clinton  Electric  Light,  Heat. 
&  P.  Co.  196  111.  626,  58  L.R.A.  284,  89  Am. 
St.  Rep.  341,  63  N.  E.  1082;  Stale  ex  rel. 
Wood  v.  Consumers'  Gas  Trust  Co.  157  Ind. 
345,  66  L.R.A.  245,  61  N.  E.  674 ;  Vermilye 
v.  Postal  Teleg.  Cable  Co.  205  Mass.  598, 
91  N.  E.  904;  State  ex  rel.  Marion  v.  Mari- 
on Light  &  Heating  Co.  174  Ind.  622,  92 
N.  E.  731 ;  Or'cutt  v.  Pasadena  Land  &  Wa- 
ter Co.  152  Cal.  599,  93  Pac.  497;  South 
Pasadena  v.  Pasadena  Land  &  Water  Co. 
152  Cal.  579,  93  Pac.  490;  Ruahville  v. 
Rushville  Natural  Gas  Co.  132  Ind.  575,  16 
L.R.A.  321,  28  N.  E.  853;  Portland  Natural 
Gas  &  Oil  Co.  V.  State,  135  Ind.  54,  21 
L.R.A.  639,  34  N.  E.  818:  American  Water- 
works Co.  V.  State,  46  Neb.  194,  30  L.RJ^. 
447,  50  Am.  St.  Rep.  610,  64  N.  W.  711; 
State  ex  rel.  Gwynn  v.  Citizen*  Teleph.  Co. 
61  S.  C.  83,  55  L.R.A.  139,  ^5  Am.  St.  Rep. 
870,  39  S.  E.  257;  Rothweir  v.  Consumers' 


Co.  13  Idaho,  568,  24  L.R.A.(N.S.)  485,  92 
Pac.  533 ;  State  ex  rel.  Mason  v.  Consumers' 
Power  Co.  119  Minn.  225,  41  L.R.A.(N.S.) 
1181,  137  N.  W.  1104. 

Mr.  P.  McGovern,  for  respondents: 
The  relator  has  no  right  to  insist  on  a 
special  kind  of  apparatus  which  he  might 
think  more  suitable  to  him  than  the  kind 
which  the  respondent  offered  to  furnish. 

Gardner  v.  Providence  Teleph.  Co.  23  R. 
I.  262,  65  L.R.A.  113,  49  Atl.  1004;  State 
ex  rel.  Sagness  v.  Hawk  Creek  Teleph.  Co. 
120  Minn.  395,  139  N.  W.  711;  State  ex  rel. 
Mason  v.  Consumers'  Power  Co.  119  Minn. 
225,  41  L.RJL(N.S.)  1181,  137  N.  W. 
1104. 

Hallam,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Waseca  owns  and  operates 
an  electric  light  and  power  plant  which  was 
installed  at  public  expense  for  the  purpose 
of  furnishing  electric  light  and  power  to 
its  inhabitants. 

Relator,  W.  J.  Armstrong  Company,  oper- 
ates a  mercantile  business  in  Waseca,  and, 
as  part  of  its  business,  has  established  and 
equipped  a  bottling  works,  which  requires, 
for  its  operation,  electric  power.  In  order 
to  operate  said  plant,  relator  installed  two 
three-phase  electric  motors,  with  the  in- 
tention of  operating  them  by  electric  cur- 
rent to  be  furniahed  by  the  city.  Having 
installed  its  motors,  relator  made  applica- 
tion to  the  water  and  light  board,  request- 
ing said  board  to  connect  its  plant  with 
the  city  system,  and  to  furnish  electric 
current  and  power.  Said  board  refused  to  do 
so,  on  the  ground  that  it  could  not  furnish 
power  to  operate  relator's  three-phase  mo- 
tors without  the  installation  of  two  trans- 
formers. It  appears  that  such  transform- 
ers would  cost,  if  purchased  new,  about 
$80.     It  further   appears   that  transform- 


the  right  of  a  power  company  to  impose 
conditions  precedent  to  the  furnishing  of 
current  are  included  in  this  note,  though 
they  are  not  strictly  in  point  with  the  dis- 
tinctive question  considered  in  the  principal 
case.  In  State  ex  rel.  Mason  v.  Consumers' 
Power  Co.  119  Minn.  225,  41  L.R.A.(N.S.) 
1181,  137  N.  W.  1104,  it  was  held  to  be 
an  unreasonable  discrimination  for  an 
electric  light  company  to  require  an  appli- 
cant for  service  to  procure  for  it  a  right 
of  way  to  his  premises,  where  it  did  not 
impose  the  same  conditions  upon  other  ap- 
plicants and  patrons. 

And  in  Snell  v.  Clinton  Electric  Light, 
Heat  &  P.  Co.  196  HI.  626,  58  L.R.A. 
284,  89  Am.  St.  Rep.  341,  63  N.  E.  1082, 
where  the  light  company  endeavored  to 
collect  the  cost  of  a  transformer  from  the 
consumer,  under  its  rule  that  where  it  did 
not  do  the  wiring  the  consumer  should  be 
required  to  pav  for  such  transformer,  it 
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was  held  that,  inasmuch  as  it  furnished 
transformers  free  of  charge  for  buildings 
wired  by  itself,  it  could  not  impose,  as .  a 
condition  to  furnishing  electricity  to  one 
whose  building  is  wired  bv  a  third  person, 
that  he  should  pay  for  such  transformer,  al- 
though it  ma^  consider  that  the  profits 
from  the  wiring  justified  furnishing  the 
transformers   without  extra   charge. 

As  to  right  to  compel  consumer  to  pay 
for  connection  with  water  mains,  see  note 
to  Both  well  V.  Consumers'  Co.  24  L.R.A. 
(N.S.)  485.  As  to  right  of  water  company 
to  require  customer  to  keep  service  pipo 
in  repair,  see  note  to  State  ex  rel.  McClaug- 
herty  v.  Bluefield  Waterworks  &  Tmprov. 
Co.  32  L.R.A.(N.S.)  229.  As  to  right  .of 
a  municipality  to  require  use  of  water 
meters  and  impose  expense  of  same  on  con- 
sumer, see  note  to  Cooper  v.  Goodland,  23 
L.R.A.(N.S.)   410.  J.  H.  B. 
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€r8  were  not  in  general  use  in  the  city. 
The  board  advised  relator  that,  if  it  would 
install  one-phase  motors,  the  city  could 
furnish  power  without  the  use  of  such 
transformers,  and  would  immediately  do  so. 
Relator  instituted  this  mandamus  pro- 
ceeding to  compel  the  city  and  its  water 
and  \ig\it  board  to  install  the  service  ap- 
plied for.  The  trial  court  denied  the  writ. 
From  an  order  denying  a  motion  for  a  new 
trial,  relator  appeals. 

1.  In  our  opinion  the  water  and  light 
board  should  have  given  relator  electrical 
power  service,  and  the  court  should  have  is- 
sued a  writ  of  mandamus  requiring  it  to 
<lo  80.  The  city  has  undertaken  to  furnish 
a  public  utility.  It  is  to  be  governed  In 
its  duties  and  obligations,  and  in  its  rights 
and  privileges,  by  the  same  rules  as  those 
which  apply  to  private  persons  or  corpora- 
tions doing  the  same  class  of  service. 
AViltse  V.  Red  Wing,  99  Minn.  255,  109  N. 
W.  114;  Gordon  &,  Ferguson  v.  Doran,  100 
Minn.  343,  8  L.R,A.(N.S.)  1049,  111  N.  W. 
272 ;  Keever  v.  Mankato,  113  Minn.  66,  62, 
63,  33  L.R.A.(N.S.)  339,  343,  129  N.  W. 
158,  775,  Ann.  Cas.  1912A,  216,  1  N.  C.  C. 
A.    187. 

2.  The  city  is  obliged  to  furnish  power  to 
all  applicants  who  shall  pay  its  proper  and 
reasonable  charges  therefor.  It  cannot  ar- 
bitrarily dictate  to  consumers  what  appli- 
ances they  shall  use,  nor  direct  what  selec- 
tion they  shall  make  as  between  appliances 
in  common  practical  use.  The  difference 
in  detail  between  one-phase  and  three-phase 
motors  is  not  important.  The  testimony 
shows  that  both  one-phase  and  three-phase 
motors  are  in  common  commercial  use  by 
consumers  of  electric  power.  Each  has  its 
advantages.  The  three-phase  motor  is  best 
adapted  to  certain  conditions.  One  of  the 
defendant's  witnesses  testified  that,  if  the 
total  power  used  in  any  plant  can>e  to  over 
3  horse  power,  he  would  put  in  a  three- 
phase  motor.  If  below  3  horse  power,  he 
would  put  in  one-phase.  Mr.  Armstrong 
testified  that,  while  his  company  proposed 
to  use  less  than  3  horse  power  to  begin 
with,  it  expected  to  use  10  or  16  horse 
power  **before  the  year  rolls  around."  Re- 
lator was  engaged  in  a  legitimate  business. 
It  found  it  necessary  or  advantageous  to 
install  three-phase  motors,  as  best  adapted 
to  the  needs  of  that  business.  It  demande<^ 
that  power.be  furnished.  It  was  the  duty 
of  the  city  to  furnish  such  power  and  to 
install  such  appliances  as  were  necessary 
for  that  purpose. 

3.  It  does  not  follow  that  the  city  must 
bear  the  expense  of  conforming  its  appli- 
ances to  those  of  relator.  A  single  custom- 
er cannot  dictate  the  sort  of  system  the 
city  shall    install.     The  city   oflRcers  must 
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determine  in  the  exercise  of  their  own  best 
judgment  the  sort  of  system  best  adapted 
to  the  needs  of  the  greatest  number  of  con- 
sumers. If,  then,  a  particular  consumer 
desires  service  which  the  city  can  supply 
only  by  the  installation  of  transformers  at 
an  expense  which  is  substantial,  and  which 
is  not  entailed  in  furnishing  power  to  oth- 
ers, the  consumer  who  occasions  such  spe« 
cial  expense  should  bear  the  burden  there- 
of. Any  other  rule  would  operate  as  a  dis- 
crimination in  his  favor. 

This  rule  is  well  sustained  by  authority. 
Either  the  city  or  a  private  utility  com- 
pany may  require  special  rates  propor- 
tioned to  the  expense  of  the  particular 
service  (Souther  v.  Gloucester,  187  Mass. 
552,  69  L.R.A.  309,  73  N.  E.  558 ) ;  may  exact 
a  minimum  charge  (Gould  v.  Edison  Elec- 
tric Illuminating  Co.  29  Misc.  241,  60  N.  Y. 
Supp.  559) ;  may  require  the  installation 
of  meters  and  other  necessary  appliances  at 
the  consumer's  expense  (Shaw  Stocking  Co. 
V.  Lowell,  199  Mass.  118,  18  L.R.A.(N.S.) 
746,  85  N.  E.  90,  15  Ann.  Cas.  377;  State 
ex  rel.  Hallauer  v.  Gosnell,  116  Wis.  606, 
61  L.R.A.  33,  93  X.  W.  542;  Sheffield  Wa- 
terworks Co.  V.  Bingham,  L.  R.  25  Ch.  Div. 
443,  52  L.  J.  Ch.  N.  S.  624,  48  L.  T.  N.  S. 
604) ;  may  exact  a  meter  rental  (Smith  v. 
Capital  Gas  Co.  132  Cal.  209,  54  L.R.A.  769, 
64  Pac.  258)  ;  or  may  require  a  deposit  to 
secure  its  fair  return  (Williams  v.  Mutual 
Gas  Co.  52  Mich.  499,  50  Am.  Rep.  266, 
18  N.  W.  236;  Shepard  v.  Milwaukee  Gas- 
light Co.  6  Wis.  539,  548,  70  Am.  Dec.  479 ) . 
The  one  essential  rule  in  all  such  cases  is 
that,  whatever  the  charge,  it  must  apply 
uniformly  to  all  persons  similarly  situated 
(Snaw  Stocking  Co.  v.  Lowell,  199  Mass. 
118,  18  L.R.A.(N.S.)  746,  85  N.  E.  90,  15 
Ann.  Cas.  377 ) ,  to  the  end  th  it  there  shall 
be  no  discrimination. 

4.  As  to  the  method  of  adjustment  of 
such  expense,  the  city  has  a  large  discre- 
tion. Ladd  V.  Boston,  170  Mass.  332,  40 
L.R.A.  171,  49  N.  E.  627.  It  may  no  doubf 
do  so,  in  its  discretion,  by  a  first  charge 
as  an  installation  charge,  or  by  a  rental, 
or  by  an  increased  rate.  We  cannot  upon 
this  record  determine  what  method  should 
be  adopted  in  this  case.  Thij  is  a  matter 
for  the  water  find  light  board  of  the  city 
to  regulate,  and  its  regulation  is  binding, 
if  fair  and  reasonable  and  free  from  dis- 
crimination, either  in  favor  of  or  against 
the  applicant.  If  the  board  has  not  yet 
fixed  rates  or  charges  adapted  to  this  class 
of  service,  it  is  its  duty  to  do  so.  The 
trial  court,  should  have  issued  a  writ  of 
mandamus  requiring  that  respondent  city 
and  its  water  and  light  board  furnish  the 
relator  the  power  asked  for.  on  condition 
of  payment  by  relator  of  any  proper  rate 


i 


440 


MINNESOTA  SUPREME  COURT. 


Nov., 


or  charge  to  cover  expenses  which  may  be 
incident  to  such  service  in  excess  of  that 
entailed  in  installing  electric  power  service 
for  consumers  generally,  such  rate  or 
charge  to  be  made  in  such  reasonable  man- 
ner as  the  board  shall  determine. 
Order  reversed,  and  new  trial  granted. 


OKLAHOMA  SUPREME  COURT. 

W.  H.  DILL,  Impleaded,  etc.,  Plff.  in  Err., 

V. 

W.  H.  EBEY,  Receiver  of  Citizens'  Bank  ft 
Trust  Company. 

(27  Okla.  684,  112  Pac.  973.) 

Pleading  —  creditors'  bill  —  sufficiency. 

1.  A  complaint  in  a  suit  in  equity,  where- 
in E.  as  receiver  of  an  insolvent  bank  joins 


Headnotes  by  Kane,  J. 


certain  subscribers  to  the  capital  stock  of 
the  bank  as  defendants,  for  tne  purpose  of 
recovering  unpaid  su'bscriptions,  that  fur- 
ther alleges,  in  substance,  that  the  judge 
of  the  court  wherein  said  receiver  was  ap- 
pointed, upon  application  of  creditors,  sup- 
ported by  a  showing  that  the  bank  was 
entirely  insolvent,  and  without  assets  suffi- 
cient to  distribute  any  part  thereof  to  the 
bank  or  its  shareholders,  entered  an  order 
directing  said  receiver  to  retain  counsel, 
and  institute  proper  proceedings  against 
the  defendants  as  subscribers  for  the  cap- 
ital stock  of  said  insolvent  bank,  to  recover 
the  respective  amounts  remaining  unpaid  on 
said  subscription  or  for  the  stock  issued 
to  them,  for  the  benefit  of  all  the  creditors 
of  said  bank,  and  that  this  suit  is  filed 
in  compliance  with  said  order,  states  facts 
sufficient  to  warrant  the  trial  court  to 
treat  such  suit  as  one  brought  by  the  cred- 
itors of  said  insolvent  bank,  over  which  a 
court  of  equity  has  jurisdiction,  and  in 
which  all  the  subscribers  to  the  capital 
stock  may  be  joined  as  defendants. 


Note. '^  Jurisdiction  of  eqxiity  to  en- 
/oree  liability  on  unpaid  aubsorip- 
tions  to  stocJc  of  a  corporation. 

I.  General  rule,  440. 

11.  Effect  of  statutes  giving  other  remedy, 
442. 

III.  Grounds  of  equity   jurisdiction,  443. 

IV.  Necessity  of  assessment,  445. 

V.  Necessity  of  exhausting  legal  remedies 
against  corporation. 

a.  Domestic  corporation,  446. 

b.  Foreign  corporation,  447. 

VI.  Nature  of  action  and  character  of  re- 
lief granted. 

a.  Action  by  creditor  or  creditors  in 

behalf  of  all  the  creditors,  448. 

b.  Action  by  creditor  or  creditors  for 

individual  benefit,  .450. 

c.  Action  by  receiver,    452. 

d.  Action  by  assignee  or  trustee,  452. 

e.  Joinder  of  stockholder  and  credi- 

tor as  complainants,  453. 

f.  Joinder  of  stockholders  as  defend- 

ants, 453. 

Scope. 

As  indicated  in  the  title,  this  note  is  con- 
fined to  the. liability  on  unpaid  subscriptions 
to  the  exclusion  of  added  statutory  liabil- 
ity. As  to  rights  and  remedies  of  a  credi- 
tor who  is  also  a  stockholder  of  an  insolvent 
corporation,  as  affected  by  his  own  stat- 
utory liability,  see  note  to  Shurlow  v.  Lewis, 
41   L.R.A.(N.S.)    981. 

/.  General  rule. 

Unless  jurisdiction  is  expressly  taken 
away  by  statute,  it  is  the  general  rule  that 
where  a  corporation  becomes  insolvent,  and 
its  stockholders  have  not  paid  their  stock 
subscriptions,  and  no  attempt  to  enforce 
the  same  is  made  by  the  corporation,  a 
court  of  equity  or  a  court  administering 
46  L.R.A.(N.S.) 


equitable  remedies  will  assume  jurisdiction 
of  a  proceeding  to  compel  delinquent  stock- 
holders to  make  good  their  subscriptions, 
either  in  whole  or  in  part,  as  the  necessi- 
ties of  the  case  may  require. 

U.  S.— Potts  V.  Wallace,  146  U.  S.  689, 
36  L.  ed.  1135,  13  Sup.  Ct.  Rep.  196;  Patter- 
son V.  Lynde,  106  U.  S.  519,  27  L.  ed.  265,  1 
Sup.  Ct.  Rep.  432;  Scovill  v.  Thayer,  105  U. 
S.  143,  26  L.  ed.  968;  Morgan  County  v.  Al- 
len, 103  U.  S.  498,  26  L.  ed.  498;  Hatch  v. 
Dana,  101  U.  S.  205,  25  L.  ed.  885;  Sanger 
V.  Upton,  91  U.  S.  56.  23  L.  ed.  220;  Ogilvie 
V.  Knox  Ins.  Co.  22  How.  380,  16  L.  ed.  349. 

Fed.— Re  Putnam.  193  Fed.  464;  Brown 
V.  Fisk,  23  Fed.  228;  Terry  v.  Bank  of 
Cape  Fear,  20  Fed.  777;  Holmes  v.  Sher- 
wood, 3  McCrary,  405,  16  Fed.  725;  Bis- 
sit  V.  Kentucky  River  Nav.  Co.  15  Fed. 
353;  FauU  v.  Alaska  Gold  &  S.  Min.  Co.  8 
Sawy.  420,  14  Fed.  657;  Walser  v.  Selig- 
man,  21  Blatchf.  130,  13  Fed.  415;  Marsh 
V.  Burroughs,  1  Woods,  463,  Fed.  Cas. 
No.  9,112;  Winans  v.  McKean  R.  &  Nav. 
Co.  6  Blatchf.  215,  Fed.   Cas.  No.   17,862. 

Ala. — Hall  v.  Alabama  Terminal  &  Im- 
prov.  Co.  173  Ala.  398,  56  So.  235;  Ala- 
bama Terminal  &  Improv.  Co.  v.  Hall,  152 
Ala.  262,  44  So.  592;  Harris  v.  Gateway 
Land  Co.  128  Ala.  652,  29  So.  611;  Pick- 
ering V.  Townsend,  118  Ala.  361,  23  So. 
703;  Nicrosi  v.  Irvine,  102  Ala.  648.  48 
Am.  St.  Rep.  92,  15  So.  429;  Glenn  v. 
Semple,  80  Ala.  169,  60  Am.  Rep.  92;  Al- 
len v.  Montgomery  R.  Co.  11  Ala.  437; 
•De  Mony  v.  Johnston,  7  Ala.  51.  Compare 
with  Henderson  v.  Hall,  134  Ala.  455,  63 
L.R.A.  673,  32  So.  840.  ' 

Ark. — Ford  Hardwood  Lumber  Co.  v. 
Clement,  97  Ark.  522,  135  S.  W.  343. 

Cal. — Baines  v.  Babcock,  95  Cal.  581,  29 
Am.  St.  Rep.  158,  27  Pac.  674,  30  Pac. 
776;  Potter  v.  Dear,  95  Cal.  578,  30  Pac. 
777;  Harmon  v.  Page,  62  Cal.  448. 

Colo. — Universal  F.  Ins.  Co.  v.  Tabor, 
16  Colo.  531,  27  *Pac.  890. 
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Corporation  —  insolvency  —  adminis- 
tration of  assets  —  eqnity. 

2.  Under  such  circumstances,  the  right 
to  maintain  suit  against  the  individual 
stockholders  of  an  insolvent  corporation,  to 
enforce  their  liability  on  unpaid  stock  sub- 
scriptions, does  not  constitute  such  a  plain, 
full,  adequate  remedy  at  law  as  to  defeat  a 
suit  in  equity  against  all  stockholders  for 
the  collection  and  administration  of  the 
corporate  assets  as  a  trust  fund  for  the 
benefit  of  tho  creditors. 

« 

(November  16,  1910.) 

fj^RROR  to  the  District  Court  for  Okfus- 
j  kee  County  to  review  a  judgment  in 
plaintiff's  favor  in  a  suit  to  enforce  liabil- 
ity on  unpaid  stock  subscriptions.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Jolin  H.  Bnrford  and  O.  T. 
Uuddleston  for  plaintiff  in  error. 


Messrs.  Clinton  A.  Galbraitb,  Tom  B. 
McKeown,  and  W.  W.  Witten,  for  de- 
fendant  in   error : 

An  action  to  recover  for  unpaid  subscrip- 
tions to  the  capital  stock  of  an  insolvent 
corporation  is  an  equitable  and  not  a  law 
action.  ' 

Jones  V.  Jarman,  34  Ark.  323;  Carter  v. 
Union  Printing  Co.  64  Ark.  576,  16  S.  W. 
579;  Lester  v.  Bemis  Lumber  Co.  71  Ark. 
379,  74  S.  W.  518;  Lanigan  v.  North,  69 
Ark.  62,  63  S.  W.  62;  Fletcher  v.  Bank  of 
Lonoke,  71   Ark.  1,  69  S.  W.  580. 

The  capital  stock  and  other  property  of  a 
corporation  are  to  be  deemed  a  trust  fund 
for  the  payment  of  the  debts  of  the  corpo- 
ration, so  that  the  creditors  have  a  lien 
upon,  a  right  or  priority  of  payment  out  of, 
it,  in  preference  to  any  of  the  shareholders 
of  the  corporation. 

10  Cyc.  653,  654;  Shields  v.  Clifton  Hill 
Land  Co.  94  Tenn.  123,  26  L.R.A.  509,  45 


Conn. — ^Ward  v.  Griswoldville  Mfg.  Co. 
16  Conn.  593. 

Ga. — Cherry  v.  Lamar,  58  6a.  541;  Dal- 
ton  &  M.  R.  Co.  V.  McDaniel,  56  Ga.  191; 
Hightower  v.  Thornton,  8  Ga.  486,  52  Am. 
Dec.  412  (holding  that  the  capital  stock  of 
a  corporation  remaining  impaid  is  a  trust 
fund  for  the  payment  of  the  debts  of  the 
corporation,  and  where  the  latter  becomes 
insolvent,  it  may  be  readied  in  a  court 
of  equity  and  made  available  for  this  pur- 
pose). 

111.— Edwards  v.  Schillinger,  245  111.  231, 
33  L.R.A.(N.S.)  895,  137  Am.  St.  Rep.  308, 
91  N.  E.  1048;  Moore  v.  United  States 
One  Stave  Barrel  Co.  238  111.  544,  128  Am. 
St.  Rep.  153,  87  N.  E.  536;  Hickling  v. 
Wilson,  104  111.  56. 

Ind. — Indiana  Novelty  Mfg.  Co.  v.  Mc- 
Gill,  15  Ind.  App.  1,  43  N.  E.  464  (holding 
that  stockholders  who  have  not  paid  for 
their  stock  are  at  least'  constructive  trus- 
tees for  creditors,  and  courts  of  equity 
will  compel  them  to  surrender  up  the  fund 
for  the  benefit  of  the  creditors  upon  the 
insolvency  of  the  corporation). 

Md.— Crawford  v.  Rohrer,  69  Md.  599. 

Miss. — ^Payne  v.  BuUard,  23  Miss.  88,  55 
Am.  Dec.  74. 

Mo.— Shields  v.  Hobart,  172  Mo.  491,  72 
N.  W.  669,  95  Am.  St.  Rep.  669;  Rood 
V.  Crocus  Hill  Min.  Co.  157  Mo.  App.  405, 
139  S.  W.  222;  Bonet  Constr.  Co.  v.  Cen- 
tral Amusement  Co.  153  Mo.  App.  185, 
132  S.  W.  270:  State  ex  rel.  House- Wreck- 
ing, Salvage  &  Lumber  Coi  v.  Goodrich, 
138  Mo.  App.  283,  120  S.  W.  646;  Leucke 
V,  Tredwav,  45  Mo.  App.  507. 

N.  M.— Albright  v.  Texas,  S.  F.  &  N.  R. 
Co.  8  N.  M.  422,  46  Pac.  448  (holding  that 
in  equity  unpaid  subscriptions  for  stock  in 
insolvent  corporation  conistitute  a  trust 
fund  for  the  benefit  of  the  creditors). 
*  N.  Y.— Mann  v.  Pentz,  3  N.  Y.  415 ;  Ford 
V.  Chase,  118  App.  Div.  605,  103  N.  Y.  Supp. 
30,  affirmed  in  189  N.  Y.  504,  81  N.  E.  1164 
46  L.R.A.(N.S.) 


(sustaining  a  bill  by  a  creditor  in  his  own 
behalf  and  in  behalf  of  all  tiie  other  cred- 
itors of  the  corporation,  to  recover  of  the 
stockholders  sums  alleged  to  be  unpaid 
on  their  stock,  to  which  proceeding  the  de- 
linquent stockholders  and  a  receiver  of  the 
corporation  were  made  parties  defendant) ; 
McDonough  v.  Phelps,  15  How.  Pr.  372. 

N.  C. — Bronson  v.  Wilmington,  North 
Carolina  L.  Ins.  Co.  85  N.  C.  411. 

Ohio. — ^Henry  v.  Vermilion  &  A.  R.  Co. 
17  Ohio,  187. 

Okla. — ^Diix  V.  Ebet.     * 

Or.— Macbeth  v.  Banfleld,  45  Or.  553,  106 
Am.  St.  Rep.  670,  78  Pac.  693;  Hodges  v. 
Silver  Hill  Min.  Co.  9  Or.  200. 

Pa. — Cook  V.  Carpenter,  212  Pa.  165,  1 
L.R.A.(N.S.)  900,  108  Am.  St.  Rep.  864, 
61  Atl.  799,  4  Ann.  Cas.  723;  Johnston  v. 
Markle  Paper  Co.  153  Pa.  189,  25  Atl.  560, 
885;  Lane's  Appeal,  105  Pa.  49,  51  Am. 
Rep.  166;  Bank  of  Virginia  v.  Adams,  1 
Pars.  Sel.  Eq.  Cas.  534. 

S.  C — Efird  v.  Piedmont  Land  improv. 
&  Invest.  Co.  55  S.  C.  78,  32  S.  E.  758. 

Va. — ^Martin  v.  South  Salem  Land  Co. 
94  Va.  28,  26  S.  E.  591. 

Wash. — Barnard  Mfg.  Co.  v.  Ralston 
Mill.  Co.  71  Waah.  659,  129  Pac.  389. 

Wis. — ^Adler  v.  Milwaukee  Patent  Brick 
Mfg.  Co.  13  Wis.  57. 

Where  unpaid  capital  stock  in  an  in- 
solvent corporation  is  regarded  as  consti- 
tuting a  trust  fund  for  the  creditors,  the 
fund  cannot  be  appropria^ted  by  an  indi- 
vidual creditor  by  means  of  attachments 
or  executions  directed  against  a  stockholder, 
but  it  should  be  distributed  upon  equitable 
principles  among  all  the  creditors,  and  a 
bill  in  equity  is  the  proper  remedy  to  sub- 
ject such  assets  of  a  corporation  to  the 
claims  of  its  creditors.  Potts  v.  Wallace, 
146  U.  S.  689,  36  L.  ed.  1135,  13  Sup.  Ct. 
Rep.  196. 

And  equity  has  jurisdiction  of  a  suit  by 
the  joint  holders  of  all  the  bonds  of  the 
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Am.  St.  Rep.  700,  28  S.  W.  668;  Terry  v. 
Anderson,  96  U.  S.  628,  24  L.  ed.  365, 
Hatch  V.  Danna,  101  U.  S.  205,  26  L.  ed. 
885;  Scovill  v.  Thayer,  105  U.  S.  143,  26 
L.  ed.  968;  Patterson  v.  Lynde,  106  U. 
S.  619,  27  L.  ed.  265,  1  Sup.  Ct.  Rep.  432; 
Potts  V.  Wallace,  146  U.  S.  689,  36  L.  ed. 
1135,  13  Sup.  Ct.  Rep.  196;  Cook  v.  Car- 
penter, 212  Pa.  165,  1  L.R.A.(N.S.)  902, 
108  Am.  St.  Rep.  854,  61  Atl.  799,  4  Ann. 
Cas.  723. 

Kane,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  filed  prior  to  statehood  in 
the  United  States  court  for  the  western  dis- 
trict   of    the   Indian    territory,    sitting   at 


Okmulgee,  on  the  equity  side  of  the  docket. 


by  the  defendant  in  error,  W.  H.  Eboy,  aa 
receiver  of  the  Citizens'  Bank  &  Trust  Com- 
pany of  Stonewall,  as  plaintiff,  against  the 
plaintifi^s  in  error,  M.  W.  Krause,  W.  H. 
Dill,  H.  G.  Malot,  J.  E.  Guier,  and  Sam 
Ward,  as  defendants.  The  complaint,  omit- 
ting the  caption,  is  in  words  and  figures  as 
follows:  "Comes  now  the  said  plaintiff,  and 
represents  that  he  is  the  duly  appointed 
qualified  receiver  of  the  Citizens'  Bank  & 
Trust  Company  of  Stonewall,  Indian  terri- 
tory, a  corporation  organized  under  tho 
laws  of  the  Indian  territory,  and  engaged 
in  business  at  Stonewall  prior  to  the  time 
of  the  appointment  of  the  plaintiff  as  its 
receiver,  and  that  the  defendants  W.  H.  Dill 
and  H.  G.  Malot  ai^  citizens  of  the  western 
district  of  the  Indian  territory,  and  reside 


corporation  secured  by  a  trust  deed  which 
has  been  foreclosed,  for  the  purpose  of  sub- 
jecting to  the  decree  of  foreclosure  the 
amount  due  upon  subscriptions  to  the  cap- 
ital stock  of  the  corporation.  Morgan 
County  V.  Allen,  103  U.  S.  498,  26  L.  ed. 
498. 

The  decisions  of  the  Alabama  courts  on 
this  question  have  not  at  all  times  been 
entirely   consistent. 

In  Allen  v.  Montgomery  R.  Co.  11  Ala. 
437,  it  is  held  that  equity  has  jurisdiction 
where  a  corporation  is  joined  with  the 
stockholders  in  a  bill  by  several  joint  cred- 
itors of  the  corporation,  to  enforce  unpaid 
stock  subscriptions  as  an  asset  of  the  cor- 
poration, and  also  to  reach  other  property 
of  the  corporation  fraudulently  disposed  of. 

And  in  Nicrosi  v.  Irvine,  102  Ala.  648, 
48  Am.  St.  Rep.  92,  15  So.  429,  it  is  held 
that  since  subscribed  capital  is  a  trust  fund, 
creditors  of  an  insolvent  corporation  may 
proceed  in  equity  against  stockholders  who 
have  attempted  payment  of  their  subscrip- 
tions in  property  at  a  fictitious  valuation. 
And  see  to  the  same  effect  Elyton  Land 
Co.  V.  Birmingham  Warehouse  &  Elevator 
Co.  92  Ala.  407,  12  L.R.A.  307,  25  Am.  St. 
Rep.  66,  9  So.  129,  and  Pickering  v.  Town- 
send,  118  Ala.  351,  23  So.  703. 

In  Nicrosi  v.  Irvine,  it  is  said  that  the 
right  of  creditors  of  an  insolvent  corpora- 
tion to  have  conserved  the  integrity  of  a 
trust  fund  of  a  corporation,  being  unpaid 
stock  subscriptions,  is  purely  equitable,  and 
not  enforceable  at  law.  It  is  enforceable 
in  equity  on  the  independent  standing  of 
creditors  in  relation  to  the  capital  stock, 
and  not  with  regard  to  any  supposed  legal 
or  equitable  right  in  the  corporation  itself 
to  demand  payment. 

And  in  Harris  v.  Gateway  Land  Co.  128 
Ala.  652,  29  So.  611,  it  is  said  that  no  prin- 
ciple is  better  settled  than  that  courts  of 
equity  may  enforce  payment  of  stock  sub- 
scriptions when  the  directors  have  neglected 
or  refused  to  make  the  assessment  and  calls 
for  them,  in  the  exercise  of  their  plain 
duty  to  do  so. 

In  Henderson  v.  Hall,  134  Ala.  455,  63 
L.RJL.  673,  32  So.  840,  however,  it  is  said 
46  L.R.A.(N.8.) 


that  it  is  not  well  or  at  all  settled,  and 
is  not  true  in  point  of  legal  fact,  that  the 
chancery  court  ever  had  or  has  original 
jurisdiction  at  the  suit  of  a  corporation 
creditor  to  coerce  the  payment  by  stock- 
holders of  their  subscriptions  to  its  cap- 
ital. Said  the  court:  "Such  debts  to  a 
corporation  stand  upon  the  same  footing 
as  indebtedness  generally.  In  the  absence 
of  statutes  on  the  subject,  no  court,  wheth- 
er of  law  or  equity,  has  any  power  to  reach 
and  subject  this  class  of  a  debtor's  prop- 
erty to  the  satisfaction  of  demands  against 
it." 

The  Hall  Case  was  again  before  the  court 
on  a  subsequent  appeal,  152  Ala.  262,  44 
So.  592,  and  also  in  173  Ala.  398,  66  So.  235. 
In  the  latter  case  it  is  said:  "Tlie  bill 
in  this  case  is  by  the  judgment  creditors, 
to  subject  equitable  assets  of  an  insolvent 
corporation  to  the  payment  of  their  judg- 
ments, after  the  return  of  execution,  *No 
property  found.'  The  particular  assets 
sought  to  be  subjected  are  debts  or  choees 
in  action  alleged  to  be  due  the  insolvent 
corporation  from  its  original  stockholders, 
for  their  unpaid  subscriptions  to  its  cap- 
ital stock.  The  equity  of  the  bill  for  this 
purpose  has  once  been  doubted  (if  not  de- 
nied) by  this  court;  but  we  take  it  that  it 
has  now  been  settled  affirmatively." 


//.  Effect  of  statutes  giving  other 

remedy. 

Neither  the  corporation  nor  the  stock- 
holders have  any  vested  right  to  have  the 
question  of  the  liability  of  a  stockholder 
for  unpaid  subscriptions  determined  and 
enforced  in  equity.  Hill  v.  Merchants'  Mut. 
Ins.  Co.  134  U.  S.  515,  33  L.  ed.  994,  10 
Sup.  Ct.  Rep.  589. 

It  is  within  the  power  of  the  legislature 
to  limit  the  remedy  of  a  creditor  of  an 
insolvent  corporation  to  enforce  unpaid 
stock  subscriptions,  to  actions  at  law,  there- 
by giving  defendant  a  trial  by  jury,  and 
the  right  to  resort  to  equity  to  enforce 
such    subscriptions    may    be    taken    away. 
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nearer  to  Okmulgee  than  any  other  place 
of  holding  court  in  said  district;  and  for 
cause  of  action  the  plaintifif  avers:  (1) 
That  hwretofore,  to  wit,  on  or  about  the 
14th  day  of  March,  ]005,  the  said  defend- 
ants M.  \V.  Krause,  J.  E.  Guier,  W.  H.  Dill, 
and  Sam  Ward,  as  corporators,  organized 
the  Citizens'  Bank  &  Trust  Company,  for 
the  purpose  of  transacting  a  general  bank- 
ing and  trust  business  at  Stonewall,  in  the 
Indian  territory.  That  M.  W.  Krause  was 
elected  president,  and  W.  H.  Dill  was  elect- 
ed Tioe  president,  and  J.  E.  Guier  was  elect- 
ed cashier,  of  said  corporation.  That  said 
officers,  together  with  Sam  Ward,  consti- 
tuted the  first  board  of  directors  of  said 
Citizens'  Bank  &  Trust .  Company,  and  the 
Articles  of  incorporation  and  certificate  re- 


quired by  law  were  filed  with  the  clerk  of 
the  United  States  court  of  appeals  for  the 
Indian  territory,  at  South  McAlester,  on  the 
13th  day  of  February,  1905.  That  the  ob- 
jects and  purposes  bf  said  corporation  were 
set  out  in  detail  in  the  certificate  filed  as 
aforesaid,  and  said  certificate  also  recites 
that  the  capital  stock  of  said  Citizens' 
Bank  &  Trust  Company  is  and  was  $25,000, 
divided  into  shares  of  $25  each,  and  that 
$10,000  of  said  capital  stock  had  been 
actually  paid  in  by  the  subscribers,  and  that 
the  names  of  the  stockholders  and  the  num- 
ber of  shares  subscribed  for  by  them  are  aa 
follows:  M.  W.  Krause,  president,  120 
shares;  W.  H.  Dill,  80  shares;  J.  E.  Guier, 
160  shares;  and  Sam  Ward,  40  shares. 
That  on  the  said  14th  day  of  March,  1905, 


Shickel  v.  Berrwille  Land  &  Improv.  Co. 
«9  Va.  88,  37  S.'E.  813. 

But  a  creditor  of  an  insolvent  corpora- 
tion is  not  denied  the  right  to  have  re- 
course to  equity  to  enforce  the  liability 
of  a  stockholder  for  impaid  subscriptions, 
by  a  statute  which  imposes  individual 
liability  on  the  shareholders  of  the  cor* 
poration  for  unpaid  stock,  but  which  pre- 
scribes no  remedy  and  gives  no  form  of 
redress.  Kellv  v.  Clark  (Kelly  v.  Fourth 
of  July  Min.  *Co.)  21  Mont.  291,  42  LJR.A. 
621,  69  Am.  St.  Rep.  668,  53  Pac.  959, 
19  Mor.  Min.  Rep.  431. 

And  equity  jurisdiction  is  not  affected  by 
A  statute  giving  a  remedy  at  law  to  credi- 
tors of  an  insolvent  corporation,  to  enforce 
unpaid  stock  subscriptions.  Payne  v.  Bul- 
lard,  23  Miss.  88,  55  Am.  Dec.  74. 

A  creditor  of  a  corporation  who  seeks 
to  reach  unpaid  stock  subscriptions  to  satis- 
fy his  debt  may  bring  an  action  in  equity, 
or  proceed  under  the  statute  by  a  motion 
for  execution  against-  the  owner  of  the 
stock,  since  the  remedies  are  concurrent. 
Shields  V.  Hobart,  172  Mo.  491,  95  Am.  St. 
Rep.  669,  72  S.  W.  669;  Rood  Y.  Crocus  Hill 
Min.  Co.  167  Mo.  App.  405,  139  S.  W.  222; 
Bonet  Constr.  Co.  v.  Central  Amusement 
Co.  163  Mo.  App.  185,  132  S.  W.  270;  State 
ex '  rcl.  Housewrecking,  Salvage  &  Lumber 
Co.  V.  Goodrich,  138  Mo.  App.  283,  120 
S.  W.  646.  This  is  upon  the  theory,  as 
stated  in  the  latter  case,  that  unpaid  sub- 
scriptions to  capital  stock  constitute  a 
trust  fund  for  the  benefit  of  creditors,  and 
the  right  of  equity  to  administer  such  a 
fund  is  fundamental.  Hence,  where  the 
statute  contains  no  language  indicative  of 
a  legislative  intention  to  make  exclusive 
the  remedy  therein  provided,  it  must  be 
merely  cumulative. 

This  Missouri  statute  received  a  contrary 
construction  in  Haskins  v.  Harding,  Fed. 
Cas.  No.  6,196a,  the  court  holding  that  the 
remedy  therein  provided  was  exclusive,  and 
precluded  a  proceeding  in  equity  by  a  credi- 
tor to  reach  unpaid  stock  subscriptions. 

The  jurisdiction  of  equity  to  entertain 
a  creditor's  bill  against  a  corporation  and 
its  stockholders,  to  subject  the  assets  of 
46  L.R.A(N.S.) 


the  corporation  to  the  lien  of  the  creditors, 
is  not  devested  by  the  personal  liability  im- 
posed upon  the  stockholders  by  statute. 
Turner  v.  Fidelity  Loan  Concern,  2  Cal. 
App.  122,  83  Pac.  62,  70. 

A  creditor  may  have  recourse  to  a  bill  to 
reach  and  apply  the  property  of  the  stock- 
holder which  could  not  be  seized  upon 
execution,  and  a  bill  can  be  maintained 
for  the  establishment  of  the  debt  and  for 
equitable  relief,  including  the  payment  by 
the  stockholder  of  his  unpaid  subscription. 
American  Spirits  Mfg.  Co.  v.  Eldridge,  209 
Mass.  590,  95  N.  £.  942  (applying  the  Illi- 
nois statute  which  provides  that  each  stock- 
holder shall  be  individually  liable  to  the 
creditors  of  the  corporation  to  an  amount 
not  exceeding  the  amount,  unpaid  on  the 
stock  held  by  him). 

An  act  relative  to  the  enforcement  of 
unpaid  stock  subscriptions  by  the  corpora- 
tion, its  receivers,  or  assignees,  limiting 
the  remedy  to  an  action  at  law,  does  not 
apply  to  creditors  of  insolvent  corporations, 
and  they  may  resort  to  equity  to  enforce 
in  their  behalf  stockholders'  unpaid  sub- 
scriptions. Martin  v.  South  Salem  Land 
Co.  94  Va.  28,  26  S.  E.  591. 

///.  Orounds  of  equity  juriadictton. 

The  remedy  of  a  creditor  to  enforce  the 
statutory  individual  liability  of  stock- 
holders of  insolvent  corporations  for  un- 
paid stock  is  in  equity,  and  not  in  law, 
since  in  equity  the  rights  of  the  corporation 
stockholders  and  all  the  creditors  mav  be 
adjusted  in  one  suit.  Patterson  v.  Lynde, 
106  U.  S.  519,  27  L.  ed.  265,  1  Sup.  Ct. 
Rep.  432. 

Actions  by  creditors  are  sustained  on 
the  ground  that  the  capital  stock  is  a 
trust  fund,  and  may  be  followed  by  credi- 
tors and  others  having  an  interest  in  its 
proper  application  in  the  hands  of  third 
persons  having  notice  of  the  trust  attaching 
thereto.  And  stockholders,  both  in  law 
and  in  fact,  are  charged  with  such  notice. 
The  rights  of  creditors  being  superior,  and 
partaking  somewhat  of  the  character  of  a 
lien,    equity    will    regard    and    work    them 
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as  the  plaintiff  is  advised  and  believes,  and 
on  such  information  and  belief  alleges  the 
fact  to  be,  H.  6.  Malot  subscribed  for  80 
shares  of  the  capital  stock  of  the  Citizens' 
Bank  &  Trust  Company,  taking  40  shares  of 
the  160  shares  subscribed  for  by  J.  E.  Guier, 
and  40  shares  of  the  120  subscribed  for  by 
M.  W.  Krause;  that  on  the  said  14th  day 
of  March,  1905,  there  was  issued  certificate 
No.  1  to  M.  W.  Krause  for  80  shares  of  the 
capital  stock  of  the  said  Citizens'  Bank  & 
Trust  Company.  That  on  the  same  day  cer- 
tificate No.  3  for  80  shares  of  the  capital 
stock  of  the  said  Citizens'  Bank  &  Trust 
Company  was  issued  to  W.  H.  Dill;  that 
on  the  same  day  certificate  No.  5  for  80 
shares  of  the  capital  stock  of  said  Citizens' 
Bank  &  Trust  Company  was  issued  to  H. 


G.  Malot.  That  on  the  same  day  certificate 
No.  4  for  120  shares  of  the  capital  stock  of 
the  said  Citizens'  Bank  &  Trust  Company 
was  issued  to  J.  E.  Guier.  That  on  the 
same  day  certificate  No.  6  for  40  shares  of 
the  capital  stock  of  the  said  Citizens'  Bank 
&.  Trust  Company  was  issued  to  Sam  Ward. 
That  each  of  the  said  defendants  undertook 
and  agreed  to  pay  the  said  Citizens'  Bank  & 
Trust  Company  the  par  value  of  the  respect- 
ive shares  of  stock  issued  to  them,  namely; 
that  M.  W.  Krause  undertook  and  agreed 
to  pay  to  the  Citizens'  Bank  &  Trust  Com- 
pany for  the  120  shares  of  stock  issued  to 
him  the  sum  of  $3,000.  That  H.  G.  Malot 
undertook  and  agreed  to  pay  the  par  value 
of  the  80  shares  of  stock  issued  to  him,  to 
wit,  $2,000.    That  W.  H.  Dill  undertook  and 


out  by  the  same  means  by  which  the  corpo- 
ration itself  should  have  done.  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.  13  Wis. 
67. 

Where  instalments  of  capital  stock  have 
not  been  paid  into  the  corporation  treasury 
in  consequence  of  the  neglect  or  refusal 
of  the  directors  of  the  company  to  make 
the  necessary  demand  on  the  stockholders, 
and  to  enforce  the  same,  a  court  of  equity 
will  entertain  a  bill  by  a  creditor  on  be- 
iialf  of  himself  and  others,  to  coerce  a 
proportionate  payment  of  instalments  to 
be  applied  to  the  satisfaction  of  the  in- 
debtedness; and  this  is  true  although  the 
creditors  are  not  absolutely  without  a 
remedy  at  law,  since,  to  induce  equity  to 
refuse  its  aid,  it  is  not  sufficient  that  there 
be  no  remedy  at  law,  but  there  must  be 
an  adequate  and  complete  one.  And  where, 
from  the  nature  of  the  case  and  compli- 
cations presented,  justice  may  best  be 
reached  by  means  of  the  flexible  machin- 
ery of  a  court  of  equity,  that  court  will 
extend  its  jurisdiction  in  the  furtherance 
of  justice.  Bank  of  Virginia  v.  Adams,  1 
Pars.  Sel.  Eq.  Cas.  534. 

With  its  power  to  appoint  an  auditor 
or  master  in  chancery  to  audit  the  amount 
of  the  debts  of  the  corporation  in  gross, 
and  the  debt  due  to  each  creditor,  to  as- 
certain the  number  of  stockholders  solvent 
and  insolvent,  the  per  cent  necessary  to 
be  paid  by  each  stockholder  in  proportion 
to  his  stock,  complete  justice  can  be  better 
administered  to  the  creditors  and  the  sol- 
vent stockholders  by  a  court  of  equity, 
than  by  any  other  form  of  procedure, 
since  it  will  prevent  a  multiplicity  of  suits, 
save  cost,  and  give  speedy  and  effectual  re- 
lief. Dalton  &  M.  R.  Co.  ▼.  McDaniel,  56 
Ga.  191. 

In  the  enforcement  by  a  receiver  of  an 
insolvent  corporation,  of  subscriptions  to 
its  stock,  for  the  purpose  of  paying  credi- 
tors, the  community  of  interest  of  the 
stockholders  in  every  question  of  law  and 
of  fact  involved,  together  with  the  greater 
convenience  in  saving  expense  by  a  single 
suit  in  equity  against  all  the  delinquent 
stockholders,  is  sufficient  to  sustain  the 
46  L.R.A.(N.S.) 


jurisdiction  of  that  court.  Wyman  v.  Bow- 
man, 62  C.  C.  A.  189,  127  F^.  267  (en- 
forcement of  a  constitutional  provision  that 
original  subscribers  to  the  stock  of  a  cor- 
poration shall  be  individually  liable  for  its 
debts  to  the  extent  of  their  unpaid  sub- 
scriptions. Other  equitable  relief,  however, 
was  asked,  being  the  avoidance  of  a  release 
by  the  corporation  of  an  assessment  upon 
its  capital  stock). 

The  remedy  in  equity  is  the  more  appro- 
priate since  the  rights  of  the  corporation, 
the  stockholders,  and  creditors  may  all  be 
adjusted  in  one  suit  on  principles  of  equity 
and  justice.  Hodges  v.  Silver  11  ill  Min. 
Co.  9  Or.  200. 

The  superiority  of  the  remedy  in  equity 
is  manifest  in  actions  by  creditors  to  en- 
force the  payment  by  stockholders  of  an 
insolvent  corporation  of  unpaid  subscrip- 
tions to  the  stock,  and  to  apply  the  pro- 
ceeds tc  the  satisfaction  of  creditors,  ac< 
cording  to  the  particular  equities  of  each. 
Bank  of  Virginia  v.  Adams,  supra. 

While  the  necessity  for  an  account  is  a 
large  and  influential  element  in  equitable 
relief,  yet  its  presence  or  absence  is  not  the 
conclusive  jurisdictional  fact.  Cook  v.  Car- 
penter, 212  Pa»  165,  1  L.R.A.(N.S.)  900, 
108  Am.  St.  Rep.  854,  61  AtL  799,  4  Ann. 
Cas.  723. 

The  action  must  be  in  equity  if  a  creditor 
of  an  insolvent  corporation  desires  to  be 
the  actor  in  the  proceeding  to  collect  and 
apply  unpaid  subscriptions  upon  the  in- 
debtedness of  the  corporation.  Burch  ▼. 
Taylor,  1  Wash.  245,  24  Pac.  438. 

In  the  absence  of  statute  regulating  the 
procedure,  a  judgment  creditor  of  an  in- 
solvent corporation  cannot  maintain  an 
action  at  law  to  enforce  payment  by  a 
stockholder  of  an  unpaid  subscription  to 
the  stock  of  an  insolvent  corporation,  since 
matters  of  this  nature  are  cognizable  only 
in  equity.    Brown  v.  Fisk,  23  Fed.  228. 

And  see  Reed  v.  Burg,  2  Neb.  (Unof.)  117, 
96  N.  W.  414,  holding  that  a  single  creditor 
can  not  maintain  an  action  at  law.  against 
a  stockholder  in  an  insolvent  corporation, 
to  enforce,  for  the  former's  benefit,  the  lat* 
ter's  unpaid  subscription,  but  such   action 
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agreed  to  pay  said  Citizens'  Bank  k  Trust 
Company  the  par  value  of  the  80  shares  of 
atock  issued  to  him,  to.  wit,  $2,000.  That 
Sam  Ward  undertook  and  agreed  to  pay 
■Bid  Citizens'  Bank  &  Trust  Company  the 
p«r  value  of  the  40  shares  of  stock  issued 
U>  him,  to  wit.  $1,000.  That  J.  E.  Guier 
undertook  and  agreed  to  pay  said  Citizens' 
Bank  it  Trust  Company  the  par  value  of 
the  120  shares  of  stock  issued  to  him,  to 
wit^  $3,000.  That  plaintiff  is  advised  and 
believes,  and  on  such  information  and  be 
lief  alleges  the  facts  to  be,  that  the  only 
one  of  said  defendants  who  paid  any  part  of 
the  par  value  of  said  stock  or  anything  of 
value  for  the  stock  subscribed  for  and  is- 
sued to  them  was  the  defendant  M.  W. 
Krause,  who  paid  to  said  Citizens'  Bank  &  ' 


Trust  Company  the  sum  of  $2,000,  and  that 
after  said  sum  had  been  paid,  the  same  was 
later  returned  to  said  defendant,  and  as 
plaintiff  is  informed  and  believes,  and  on 
such  information  and  belief  alleges  the  fact 
to  be,  the  said  defendants  organized  said 
Citizens'  Bank  &  Trust  Company  without 
any  purpose  or  intent  to  pay  for  its  capital 
stock  or  any  part  thereof,  except  the  $2,000 
paid  in  by  the  defendant  Krause,  and  that 
this  sum  was  paid  in  with  distinct  under- 
standing that  it  should  be  returned  after 
the  corporation  came  to  be  a  going  concern, 
the  sworn  statement  in  the  certificate  of  in- 
corporation, that  $10,000  has  been  actually 
paid  in  to  the  contrary  notwithstanding. 
(2)  That  the  said  Citizens'  Bank  &  Trust 
Company  was  and  is  insolvent,  and  on  the 


can  be  maintained  only  in  equity,  for  the 
benefit  of  all  the  creditors  and  against  all 
the  stockholders  whose  subscriptions  are 
unpaid. 

Where,  however,  a  suit  can  be  maintained 
only  after  an  assessment  lias  been  duly  made 
by  a  court  in  the  original  insolvency  pro- 
ceeding, or  facts  appear  upon  the  face  of 
the  proceeding  which  will  do  away  with  the 
necessity  for  an  assessment,  an  action  to 
enforce  an  unpaid  subscription  for  the  bene- 
fit of  a  creditor  should  ordinarily  be  at 
law.     Covell  v.  Fowler,  144  Fed.  635. 

In  a  suit  to  wind  up  the  affairs  of  an 
insolvent  corporation,  where  it  becomes 
necessary  to  order  an  assessment  to  be 
made  upon  unpaid  subscriptions,  to  satisfy 
the  claims  of  corporate  creditors,  a  court 
of  equity  is  the  proper  tribunal;  where, 
however,  an  assessment  has  been  ordered, 
an  action  at  law  may  be  brought  against  a 
stockholder  to  collect  his  quota.  Cleven- 
ger  V.  Moore,  71  N.  J.  L.  148,  58  Atl.  88. 

If  a  corporation  is  utterly  insolvent,  and 
is  being  administered  in  insolvency  proceed- 
ings, separate  actions  at  law  by  the  assignee 
in  insolvency  against  the  several  stock- 
holders, to  enforce  unpaid  stock  subscrip- 
tions, are  preferable,  since  they  are  cheaper 
and  more  speedy  and  effectual.  Sanger  v. 
Upton,  91  U.  S.  56,  23  L.  ed.  220. 


IV,  Necessity  of  assessment. 

As  to  effect  of  assessment  upon  juris- 
diction of  court  in  equity,  see  Covell  v. 
Fowler,  and  Clevenger  v.  Moore,  supra. 

The  necessity  for  an  assessment  arises 
from  the  consideration  that  only  sufficient 
of  the  unpaid  capital  can  be  called  in  to 
pay  the  unsatisfied  debts.  In  order  to  as- 
certain the  amount,  there  must  be  an  ac- 
count taken  of  debts,  assets,  and  unpaid 
capital.  Lane's  Appeal,  105  Pa.  49,  51 
Am.  Rep.  166. 

And  there  can  be  no  recovery  against  a 
delinquent  stockholder  until  a  call  or  as- 
sessment has  been  made  upon  him,  fixing 
the  amount  he  is  required  to  pay  prior  to 
46  L.R.A.(N.S.) 


insolvency.  This  may  be  done  by  the  cor- 
poration, if  it  is  not  disabled  by  the  special 
terms  of  the  subscription  contract;  but 
where  insolvency  and  exhaustion  of  assets 
exist,  the  unpaid  capital  is  not  available 
to  any  one  creditor  in  satisfaction  of  his 
debt,  because  then  the  whole  amount  of  the 
unpaid  capital  is  a  trust  fund,  which  does 
not  belong  to  the  corporation,  but  to  the 
whole  body  of  its  creditors;  and  whether 
the  proceeding  originates  in  the  name  of 
one  or  of  several  or  of  all  the  creditors, 
the  result  is  the  same.  The  capital,  when 
recovered,  will  inure  to  the  benefit  of  all, 
and  must  be  distributed  among  all  ratably. 
Ibid. 

On  the  failure  of  a  board  of  directors  so 
to  do,  equity  may  make  the  call  necessary 
to  charge  subscribers  to  stock  with  liabil- 
ity for  unpaid  subscriptions,  and  no  action 
at  law  to  enforce  the  unpaid  subscriptions 
following  such  a  call  or  assessment  is  neces- 
sary.   Glenn  v.  Soule,  22  Fed.  417. 

In  Salmon  v.  Hamborough  Co.  1  Ch.  Cas. 
204,  an  assessment  was  ordered  by  a  court 
of  equity  in  behalf  of  the  creditors  of  an 
insolvent  corporation,  upon  its  stockhold- 
ers who  had  not  paid  for  their  stock,  and 
who  had  agreed  to  pay  only  when  ordered 
so  to  do  by  the  corporation,  the  proper 
officers  or  trustees  of  the  corporation  hav- 
ing refused  to  make  the  necessary  order. 

There  is  no  obligation  upon  a  stockholder 
to  pay  an  unpaid  subscription  payable  upon 
call  of  the  corporation,  until  an  assess- 
ment or  a  call  by  the  company  has  been 
made,  or  until  such  assessment  has  been 
ordered  by  a  court  of  competent  jurisdic- 
tion. Scovill  V.  Thayer,  105  U.  S.  143,  26 
L.  ed.  968. 

A  receiver  of  an  insolvent  corporation 
cannot  maintain  an  action  at  law  to  recover 
the  amount  due  on  a  subscription  to  stock 
of  the  Corporation,  without  showing  that  a 
call  or  assessment  has  been  made  either 
by  the  corporation  before  insolvency,  or  by 
the  court  since.  Chandler  v.  Siddle,  3  Dill. 
477,  Fed.  Cas.  No.  2,594. 

But  stockholders  are  liable  on  stock  sub- 
scriptions, although  no  call  or  assessment  is 
made  by  the  creditors  of  the  corporation. 
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20th  day  of  February,  1906,  on  the  peti- 
tion of  one  of  its  creditors,  the  plaintiff 
was  appointed  by  the  United  States  court 
for  the  southern  district  of  the  Indian  ter- 
ritory receiver  to  take  charge  of  all  of  its 
property  and  effects,  and  to  administer  the 
same  under  the  order  of  said  court  for  the 
benefit  of  all  its  creditors.  That  the  lia- 
bilities of  said  Citizens'  Bank  &  Trust  Com- 
pany at  tlie  time  the  plaintiff  took  charge 
of  its  assets  as  receiver,  as  shown  by  its 
books,  were  $15,179.02.  That  a  great  deal 
of  the  paper  of  said  Citizens'  Bank  &  Trust 
Company  is  worthless,  and  a  very  small 
sum  can  be  realized  from  the  same  and  the 
rest  of  its  assets.  That  after  six  months' 
efforts  the  plaintiff  has  only  been  able  to 
collect  on  notes  $60.50,  and  to  realize  on 


other  property  the  sum  of  $100.  That  all 
of  the  capital  stock  of  said  Citizens'  Bank 
&  Trust  Company  represented  as  paid  in, 
namely,  $10,000,  and  the  assets  in  the  hands 
of  the  plaintiff  as  receiver,  will  not  be  suf- 
ficient to  pay  to  the  creditors  of  said  Citi- 
zens' Bank  &  Trust  Company.  ( 3 )  That,  on 
a  partial  presentation  of  the  foregoing  facts 
to  Judge  J.  T.  Dickerson,  an  order  was 
made  on  the  16th  day  of  August,  1906,  di- 
recting the  plaintiff  as  receiver  to  retain 
counsel,  and  to  institute  proper  proceedings 
against  the  defendants  as  subscribers  for 
the  capital  stock  of  the  said  Citizens'  Bank 
&  Trust  Company,  to  recover  the  respective 
amounts  remaining  unpaid  on  said  sub- 
scriptions or  for  the  stock  issued  to  them» 
for  the  benefit  of  all  the  creditors  of  the 


where  an  assignment  is  made  by  the  corpo- 
ration for  the  benefit  of  its  creditors.  Mc- 
Kav  V.  Elwood,  12  Wash.  579,  41  Pac.  919. 

And  an  assessment  against  a  delinquent 
stockholder  is  not  necessary  where  the  lia- 
bilities of  the  corporation  exceed  its  assets, 
so  that  it  will  require  the  entire  amount 
of  unpaid  stock  to  liquidate  the  indebted- 
ness. Potts  V.  Wallace,  146  U.  S.  689,  36 
L.  ed.  1135,  13  Sup.  Ct.  Rep.  196. 

A  stockholder  of  an  insolvent  corporation 
cannot  be  heard  to  urge  the  objection  that 
the  directors  of  the  corporation  failed  to 
make  a  call  for  the  balance  remaining  un- 
paid upon  his  subscription,  where  the  in- 
debtedness of  the  corporation  largely  ex- 
ceeds its  corporate  assets,  exclusive  of 
unpaid  subscriptions.  McKay  v.  Elwood, 
12  Wash.  679,  41  Pac.  919. 

Neither  may  a  stockholder  urge  that  no 
call  or  assessment  has  been  made,  as  a  de- 
fense to  a  bill  in  equity  by  a  creditor  of  the 
corporation  to  enforce  a  stockholder's  sub- 
scription, where  the  creditor  has  exhaust- 
ed his  legal  remedies  against  the  corpora- 
tion, and  it  fails  to  make  an  assessment 
upon  its  stockholders  for  unpaid  stock  to 
be  used  in  discharge  of  the  judgment.  Glenn 
V.  Liggett,  135  U.  S.  533,  34  L.  ed.  262, 
10  Sup.  Ct.  Rep.  867., 

And  it  has  been  held  that  a  creditor  of 
an  insolvent  corporation  can  proceed  in 
equity  to  enforce  the  liability  of  a  stock- 
holder for  unpaid  stock,  without  a  call 
and  without  taking  an  account  of  other  in- 
debtedness or  making  all  stockholders  de- 
fendants, when  the  liability  of  a  stock- 
holder for  unpaid  subscriptions  is  several, 
and  not  joint,  since  such  a  creditor  is  not 
bound  to  settle  up  the  affairs  of  a  corpora- 
tion in  order  to  obtain  his  due.  Edwards 
V.  Schillinger,  245  111.  231,  33  L.R.A.(N.S.) 
895,  137  Am.  St.  Rep.  308,  91  N.  E.  1048. 

V,  Necessity  of  exhausting  legal  rent' 
edles  against  corporation, 

a.  Domestic  corporation. 

Actions  to  enforce  unpaid  stock  sub- 
scriptions of  insolvent  corporations  may 
be  maintained  by  a  judgment  creditor  of 
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the  corporation  who  has  exhausted  his 
remedy  at  law  against  the  corporation  by 
the  procurement  of  a  judgment  against  it, 
and  the  issuance  6f  an  execution  thereon, 
and  its  return  nulla  hona, 

U.  S. — Patterson  v.  Lynde,  106  U.  S. 
519,  27  L.  ed.  265,  1  Sup.  Ct.  Rep.  432; 
Scovill  V.  Thaver,  105  U.  S.  143,  26  L.  ed. 
968;  Morgan  County  v.  Allen,  103  U.  S. 
498,  26  L.  ed.  498;  Hatch  v.  Dana,  101 
U.  S.  205,  25  L.  ed.  885;  Ogilvie  v.  Knox 
Ins.  Co.  22  How.  300,  16  L.  ed.  349. 

Fed. — Re  Putnam,  193  Fed.  464;  Brown 
V.  Fisk,  23  Fed.  228;  Terry  v.  Bank  of 
Cape  Fear,  20  Fed.  777;  Holmes  v.  Sher- 
wood, 3  McCrary,  405,  16  Fed.  725;  Bissit 
V.  Kentucky  River  Nav.  Co.  15  Fed.  353; 
Faull  V.  Alaska  Gold  &  S.  Min.  Co.  8 
Sawy.  420,  14  Fed.  657;  Walser  v.  Selig- 
man,  21  Blatchf.  130,  13  Fed.  415;  Winans 
V.  McKean  R.  &  Nav.  Co.  6  Blatchf.  216, 
Fed.  Cas.  No.  17,682;  Marsh  v.  Burroughs, 
1  Woods,  463,  Fed.  Cas.  No.  9,112. 

Ala. — Pickering  v.  Townsend,  118  Ala. 
351,  23  So.  703;  De  Mony  v.  Johnston,  7 
Ala.  51. 

Ark. — Ford  Hardwood  Lumber  Co.  ▼. 
Clement,  97  Ark.  522,  135  S.  W.  343. 

Cal. — Baines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Rep.  158,  27  Pac.  674,  30  Pac. 
776;  Potter  v.  Dear,  95  Cal.  578,  30  Pac. 
777;  Harmon  v.  Page,  62  Cal.  448. 

Colo. — Universal  F.  Ins.  Co.  v.  Tabor, 
16  Colo.  531,  27  Pac.  890. 

Conn.— Ward  v.  Griswoldville  Mfg.  Co.  16 
Conn.  593. 

Ga. — Cherrv  v.  Lamar,  58  Ga.  541;  Dal- 
ton  &  M.  R.  Co.  V.  McDaniel,  56  Ga.  191. 

111.— Edwards  v.  Schillinger,  245  III.  231, 
33  L.R.A.(N.S.)  895,  137  Am.  St.  Rep.  308, 
91  N.  E.  1048;  Moore  v.  United  States 
One  Stave  Barrel  Co.  238  111.  544,  128  Am. 
St.  Rep.  153.  87  N.  E.  536;  Hickling  ▼. 
Wilson,  104  III.  54. 

Md. — Crawford  v.  Rohrer,  59  Md.  699. 

Miss. — Payne  v.  BuUard,  23  Miss.  88, 
65  Am.  Dec.  74. 

Mo. — Loucke  v.  Tredway,  45  Mo.  App. 
507. 

N.  Y.— Mann  v.  Pentz,  3  N.  Y.  415;  Mc- 
Donough  V.  Phelps,  15  How.  Pr.  372. 
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Citizenfi'  Bank  &  Trust  Company.  That 
this  suit  is  filed  in  compliance  with  said  or- 
der. That  the  plaintiff  has  made  demand 
on  each  of  said  defendants  for  the  amount 
due  on  his  subscription  or  for  the  stock  of 
said  Citizens'  Bank  &  Trust  Company  is- 
sued to  him.  That  they  have  each  failed, 
Delected,  and  refused  to  pay  the  same  or 
any  part  thereof.  That  there  is  now  du--; 
the  plaintiff  as  receiver  of  the  Citizens' 
Bank  &  Trust  Company  as  unpaid  sub- 
scription for  capital  stock  issued  to  them, 
namely,  M.  W.  Krause,  $3,000;  W.  H.  Dill, 
$2,000;  H.  G.  Malot,  $2,000;  Sam  Ward, 
$1,000;  J.  E.  Guier,  $3,000,  together  with 
interest  thereon  from  the  I4th  day  of 
March,  1905.  (4)  That  the  plaintiff  has 
no  adequate  remedy  at  law,  and,  unless  this 


court  takes  jurisdiction  of  this  suit  in 
equity,  he  will  be  driven  to  a  multiplicity 
of  actions  in  trying  to  enforce  the  liabil- 
ity of  said  defendants  at  law,  and  the  funds 
of  said  estate  will  be  greatly  depleted  in 
paying  the  additional  costs  and  expenses 
necessary  in  filing  and  prosecuting  such 
actions.  Wherefore,  the  plaintiff  prays  the 
decree  of  this  court  in  his  favor  as  receiver 
against  M.  W.  Krause  for  $3,000  and  in- 
terest; against  H.  G.  Malot  for  $2,000  and 
interest;  against  W.  H.  Dill  lor  $2,000  and 
interest;  against  J.  E.  Guier  for  $3,000  and 
interest,  and  for  such  other  and  further  re- 
lief as  to  the  court  may  seem  just  and 
proper."  To  this  complaint  defendant  W. 
H.  Dill  filed  a  demurrer,  upon  the  grounds 
(1)  that  said  complaint  does  not  state  any 


Ohio. — Henry  v.  Vermilion  &  A.  R.  Co. 
17  Ohio,  187. 

Or.— Macbeth  v.  Banfield,  45  Or.  663,  106 
Am.  St.  Rep.  670,  78  Pac.  693;  Hodges  ▼. 
Silver  Hill  Min.  Co.  9  Or.  200. 

Pa. — Johnston  v.  Markle  Paper  Co.  153 
Fa.  189,  25  Atl.  560,  885;  Lane's  Appeal, 
105  ^a.  49>  51  Am.  Rep.  166;  Bank  of  Vir- 
ginia V.  Adams,  1  Pars.  Sel.  Eq.  Cas.  534. 

S.  C. — Efird  V.  Piedmont  Land  Improv. 
&  Invest.  Co.  55  S.  C.  78,  32  S.  E.  758, 
modified  in  55  S.  C.  88,  32  S.  E.  897. 

Va. — ^Martin  v.  South  Salem  Land  Co. 
94   Va.  28,   26   S.   E.   591. 

Wash.— Bur ch  v.  Taylor,  1  Wash.  246, 
24  Pac.  438;  Barnard  Mfg.  Co.  v.  Ralston 
Mill.  Co.  71  Wash.  659,  129  Pac.  389. 

Wis. — ^Adler  v.  Milwaukee  Patent  Brick 
Mfg.  Co.  13  Wis.  57. 

In  Adler  v.  Milwauke  Patent  Brick  Mfg. 
Co.  13  Wis.  57,  the  mode  of  procedure  in 
equity  is  thus  pointed  out:  "The  creditor 
is  first  to  establish  his  claim  by  judgment 
at  law,  and  then,  after  execution  issued 
and  returned  in  whole  or  in  part  unsatis- 
fied, he  may  file  his  bill  in  his  own  behalf 
and  in  behalf  of  such  other  creditors  of  the 
corporation  as  may  elect  to  become  parties 
thereto,  against  the  corporation  and  its  de- 
linquent or  withdrawing  stockholders,  al- 
leging the  recovery  and  nonpayment  of  his 
judgment,  and  praying  the  decree  or  order 
of  the  court  that  an  account  of  the  assets 
and  debts  be  taken  and  a  receiver  be  ap- 
pointed, and  that  the  stockholders  and 
officers  pay  in  and  account  to  the  receiver 
for  so  much  of  the  capital  stock  as  will 
be  sufficient  to  pay  the  debt  of  the  plain- 
tiff, and  those  of  such  other  creditors  as 
may  choose  to  join  him  and  come  in  under 
the  decree;  and  that  the  receiver  be  di- 
rected to  apply  the  same  in  discharge  there- 
of." 

It  has  been  held  that  the  issuance  and 
return  nulla  bona  of  an  execution  are  neces- 
sary to  entitle  a  judgment  creditor  of  an 
insolvent  corporation  to  maintain  a  pro- 
ceeding in  equity  to  subject  to  his  judg- 
ment unpaid  stock  subscriptions.  Burch 
V.  Taylor,  1  Wash.  245,  24  Pac.  438. 

As  a  prerequisite  to  a  suit  in  equity 
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against  stockholders  of  a  corporation  to 
enforce  their  liability  for  stock,  a  judg- 
ment must  generally  be  obtained  against 
the  corporation,  and  an  execution  issued 
and  returned  nulla  bona.  This  is,  however, 
not  necessary  where  the  condition  of  the 
corporation,  either  through  dissolution  or 
insolvency,  renders  such  a  proceeding  futile. 
Hodges  V.  Silver  Hill  Min.  Co.  9  Or.  200. 

While  it  is  a  general  rule  that  a  mere 
contract  creditor  has  no  standing  in  equity 
to  enforce  a  creditors'  bill,  unless  he  has 
obtained  a  judgment  or  a  specific  lien  on 
the  property  sought  to  be  reached,  this  is, 
however,  not  an  invariable  rule,  and  it  does 
not  apply  where  legal  process  against  the 
debtor  in  the  state  of  the  forum  is  im- 
possible. In  such  case  a  creditors'  bill  to 
reach  unpaid  stock  subscriptions  to  the 
stock  of  an  insolvent  corporation,  to  apply 
upon  the  complainant's  debt  against  the 
corporation,  may  be  maintained,  although 
the  debt  is  not  reduced  to  judgment.  Rule 
V.  Omega  Stove  &  Grate  Co.  64  Minn.  326, 
67  N.  W.  60. 

A  creditor  may  proceed  in  equity  upon 
an  established  or  admitted  claim  against 
a  stockholder  or  stockholders,  to  enforce 
his  or  their  liabilitv  to  an  insolvent  cor-' 
poration  for  the  amount  remaining  due 
upon  his  or  their  subscription  to  the  stock, 
although  no  account  is  asked  to  be  taken 
of  the  other  indebtedness  of  the  company. 
Crawford  v.  Rohrer,  59  Md.  599. 

Z».  Foreign    corporation. 

Where  creditors  have  pursued  their 
remedy  in  a  foreign  state  by  recovering 
judgments  against  the  corporation  and  is- 
suing executions  thereon,  which  were  re- 
turned nulla  bona,  and  the  assets  of  the 
corporation  have  been  placed  in  the  hands 
of  a  receiver,  they  cannot  proceed  against 
resident  stockholders  in  any  other  forum 
than  in  a  court  of  equity,  to  enforce  tlie 
unpaid  stock  subscriptions  of  the  latter, 
since  such  sums  are  equitable  assets  re- 
coverable only  in  a  court  possessed  of  chan- 
cery jurisdiction.  Shickle  v.  Watts,  94 
Mo.  410,  7  S.  \\\  274. 
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sufficient  facts  to  authorize  a  court  of 
equity  to  assume  jurisdiction;  (2)  that  said 
complaint  shows  upon  its  face  that  com- 
plainant has  a  complete,  adequate  remedy 
at  law;  (3)  that  this  defendant  is  entitled 
to  a  trial  by  jury  under  the  law  and  Con- 
stitution of  the  United  States,  of  which  he 
would  be  deprived  should  this  cause  be 
tried  in  equity;  (4)  for  the  reason  that 
said  court  has  no  jurisdiction  in  equity  to 
hear  and  determine  the  said  cause. 

Ihis  demurrer  was  overruled  by  the  court, 
to  which  ruling  the  defendant  Dill  duly  ex- 
cepted. After  statehood  the  cause  was 
transferred    from    the    district    court    for 


Okmulgee  county  to  the  district  court  for 
Okfuskee  county,  and  the  defendant  Dill 
was  given  thirty  days  within  which  to  file 
his  answer.  The  answer  of  Dill  amounted 
to  an  admission  that  he  subscribed  to  the 
stock,  and  an  averment  that  he  had  paid  for 
the  same.  Mr.  Dill  seems  to  be  the  only  de- 
fendant to  file  any  pleadings,  although  the 
record  shows  that  defendant  Malot  ap- 
peared at  the  trial  in  person  and  by  counsel. 
Upon  trial  the  court  found  in  favor  of  the 
defendant  Malot,  and  against  the  defendant 
Dill,  and  entered  a  decree  dismissing  the 
cause  against  Malot;  and  that  the  plain- 
tiff, W.  H.  Ebey,  as  receiver  of  the  Citizens* 


A  court  of  equity  having  jurisdiction  of 
the  real  owner  of  stock  in  a  foreign  cor- 
poration can  enforce,  against  the  holder  of 
sucli  stock,  a  liability  in  favor  of  a  credi- 
tor residing  in  the  state.  Mount  Lake 
Land  Co.  v.  Blair,  109  Va.  147,  63  S.  E. 
751. 

It  has  been  held  that  the  only  remedy  in 
equity  which  a  creditor  of  an  insolvent 
corporation  has  to  reach  unpaid  stock  sub- 
scriptions is  by  way  of  a  creditors'  bill. 
And  to  maintain  such  a  bill,  he  must  first 
have  exhausted  his  remedy  at  law  by  pro- 
curing judgment  and  causing  an  execution 
to  be  issued  and  returned  nulla  bona. 
Hence,  to  enforce  the  liability  of  resident 
stockholders  in  a  foreinjn  corporation  for 
unpaid  stock,  it  is  not  sufiicient  that  a 
creditor  has  secured  a  judgment  against  the 
corporation  in  the  state  of  its  origin.  Tur- 
ner Bros.  V.  Alabama  Min.  &  Mfg.  Co.  25 
111.  App.  144. 

A  creditor  cannot  enforce  payment  of  an 
unpaid  subscription  to  the  stock  of  a  for- 
eign corporation,  where  he  does  not  pro- 
ceed through  the  corporation,  nor  in  such 
manner  as  to  bring  the  money  directly  in- 
to its  treasury,  but  merely  seeks  to  have 
the  amount  of  the  judgment  applied  upon 
his  own  claim,  disregarding  the  rights  of 
other  creditors  and  the  equities  of  the  de- 
.fendant  stockholders  in  respect  to  other 
stockholders  who  have  not  paid  the  amount 
of  their  subscription.  Patterson  v.  Lynde, 
112  111.  196;  Young  v.  Farwell,  139  111. 
326,  28  N;  E.  845. 

A  bill  in  equity  will  not  be  entertained 
where  filed  by  creditors  of  a  foreign  corpo- 
ration against  a  stockholder  thereof  found 
within  the  jurisdiction  of  the  court,  who 
has  not  paid  his  subscription  to  the  capital 
stock  of  the  corporation,  because  of  the 
inconvenience  and  difficulties  which  would 
arise  from  the  exercise  of  such  jurisdic- 
tion. Bank  of  Virginia  v.  Adams,  1  Pars, 
Sel.  Eq.  Cas.  534. 

• 

VI.  Nature  of  action  and  character 
of  relief  granted. 

a.  Action   hy   creditor   or  creditors   in 
hehalf  of  all  the  trrcditors. 

It  has  been  pointed  out  that,  in  the  er 
forcement  of  unpaid  stock  subscriptions  to 
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insolvent  corporations,  the  nature  of  the 
right  to  be  enforced,  and  the  circumstances 
under  which  it  is  to  be  enforced,  render 
the  proceedings  by  a  creditors'  bill  eminent- 
ly proper  for  a  court  of  equity,  for  the 
practice  should  be  such  as  not  to  be  unneces- 
sarily oppressive  dh  those  against  whom  the 
proceedings  are  directed;  and,  since  the  lia- 
bility is  incurred  only  when  the  capital 
paid  in  is  not  sufficient  to  satisfy  the  debts 
of  the  corporation,  and  then  only  to  an 
amount  sufficient  for  that  purpose,  it  is 
necessary  that  an  account  should  be  taken 
of  the  assets  and  debts,  of  the  amount  of 
the  capital  remaining  unpaid  upon  the 
shares,  and  the  amount  unpaid  by  each 
stockholder,  in  order  that  each  may  be  made 
equally  liable.     Mann  v.  Pentz,  3  N.  Y.  415. 

A  judgment  creditor  of  the  corporation, 
after  execution  returned  unsatisfied,  niav 
maintain  an  action  in  equity  in  his  own 
behalf  and  in  behalf  of  the  other  creditors 
of  the  corporation  becoming  parties  to  the 
proceeding,  against  delinquent  stockholders 
in  the  corporation,  and  secure  a  decree  for 
an  account  of  the  debts  of  the  corporation 
and  the  amount  unpaid  by  stockholders, 
and  for  the  payment  of  sufficient  to  pay 
the  debts  -of  the  complainant  and  other 
creditors  joining  in  the  action.  Holmes  v. 
Sherwood,  3  McCrary,  405,  16  Fed.  725. 

Generally,  the  action  is  by  the  creditor 
in  his  own  behalf  and  in  behalf  of  all  other 
creditors  who  may  join  in  the  proceeding. 
Holmes  v.  Sherwood,  3  McCrary,  405,  1(5 
Fed.  725;  Baines  v.  Babcock,  95  Cal.  581, 
29  Am.  St.  Rep.  158,  27  Pac.  674,  30  V^. 
776;  Dalton  &  M.  R.  Co.  v.  McDaniel,  56 
Ga.  191;  Lane's  Appeal,  105  Pa.  49,  51 
Am.  Rep.  166;  Bank  of  Virginia  v.  Adams, 
Pars.  Sel.  Eq.  Cas.  534;  Ford  v.  Chase,  118 
App.  Div.  605,  103  N.  Y.  Supp.  30,  affirmed 
in  189  N.  Y.  504,  81  N.  E.  1164;  Bronson 
V.  Wilmington  North  Carolina  L.  Ins.  Co. 
85  N.  C.  411.  And  it  has  been  held  that 
the  action  by  a  single  creditor  to  enforce 
unpaid  stock  subscriptions  must  be  in 
equity  for  the  benefit  of  all  the  creditors  of 
the  corporation,  and  it  must  be  against  all 
the  stockholders  whose  subscriptions  are 
unpaid.  Reed  v.  Burg,  2  Neb.  (Unof.)  117, 
06  N.  W.  414. 

Since  it  is  generally  necessary  that  an 
account  of  the  assets  and  of  the  debts  of 
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Bank  k  Trust  Company  of  Stonewall,  do 
have  and  recover  of  and  from  the  defendant 
W.  H.  Dill  the  sum  of  $2,000,  together  with 
interest  thereon  from  the  14th  day  of 
Idarch,  1905,  and  the  costs  incurrv^d  by  him 
in  this  action.  To  reverse  this  judgment 
Ihia  proceeding  in  error  was  commenced. 

The  main  contention  of  counsel  for  plain- 
tiff in  error  is  that  the  obligations  arising, 
under  the  facts  stated  in  the  complaint,  are 
l^;al,  and  not  equitable ;  that  they  are  based 
upon  the  contract  of  subscription,  and  each 
subscription  constitutes  a  separate  obliga- 
tion that  may  be  dependent  upon  separate, 
independent,  and  distinct  tacts;   that  the 


action  stated  is  equitable  in  form  only,  be- 
ing but  a  bundle  of  separate  actions,  each 
of  which  grows  out  of  and  rests  upon  an  in- 
dependent and  distinct  transaction ;  that 
the  relief  prayed  for  is  not  of  an  equitaJble 
nature;  that  the  object  and  purpose  of  the 
action  is  the  recovery  of  money,  and  in  all 
such  cases,  where  a  money  judgment  only  is 
prayed  for,  a .  court  of  equity  is  without 
jurisdiction.  Counsel  base  their  contentions 
upon  the  rule  laid  down  in  the  case  of 
Tompkins  v.  Craig  (C.  C.)  93  Fed.  885, 
from  which  they  quote  as  follows:  "The  bill 
is  demurred  to  upon  the  ground  of  multi- 
fariousness, and  we  think  the  objection  must 


the  coloration  should  be  taken  together, 
with  the  amount  of  the  capital  remaining 
unpaid  upon  the  shares  and  the  amount  un- 
paid by  each  stockholder,  to  the  end  that 
each  may  be  made  equallv  liable,  this  can 
be  effected  only  by  a  bill  filed  in  behalf 
of  all  the  creditors  against  the  corporation 
and  the  delinquent  stockholders  as  defend- 
ants.   Mann  v.  Pentz,  3  N.  Y.  415. 

Therefore,  when  a  creditor  is  obliged  to 
seek  the  aid  of  equity  for  the  enforcement  of 
his  demand,  he  must  do  so  for  the  benefit 
of  all  creditors  of  the  corporation  who  may 
desire  to  unite  with  him,  to  the  end  that 
all  may  share  alike  in  proportion  to  the 
amount  of  their  respective  claims  in  the 
funds  which  may  be  realized  bv  the  pro- 
ceeding, since  the  maxim  of  the  law  in 
such  cases  is  that  equality  is  equity.  Adler 
▼.  Milwaukee  Patent  Brick  Mfg.  Co.  13 
Wis.  57,  and  see  infra,  b. 

The  suit  may  be  maintained  by  the  credi- 
tor of  a  corporation  in  behalf  of  himself 
and  other  creditors,  against  the  corpora- 
tion, to  subject  its  assets,  including  unpaid 
subscriptions  of  stockholders,  to  the  credi- 
tors' lien.  And  the  court  will  either  com- 
pel the  corporation  to  assess  the  stock  the 
amount  necessary  for  the  payment  of  its 
liabilities,  or  it  will  itself  make  the  assess- 
ment. Turner  v.  Fidelity  Loan  Concern, 
2  *Cal.  App.  122,  83  Pac.  62,  70. 

Generally,  the  relief  given  is  by  a  de- 
cree compelling  stockholders  to  pay  up 
their  subscriptions  for  stock,  to  be  used  in 
satisfaction  of  the  corporate  debts  general- 
ly. Ogilvie  V.  Knox  Ins.  Co.  22  How.  380, 
16  L.  ed.  349;  Pickering  v.  Townsend,  118 
AUu  351,  23  So.  703;  Glenn  v.  Semple,  80 
Ala.  159,  60  Am.  Rep.  92  (holding  that 
courts  of  equity  may  enforce  payment  of 
stock  subscriptions  to  an  insolvent  corpo- 
ration, where  the  directors  of  the  corpo- 
ration refuse  to  make  an  assessment)  ; 
Harmon  v.  Page,  62  Cal.  448  (holding  that 
the  creditors  of,  an  insolvent  corporation, 
by  a  bill  in  equity,  may  compel  the  officers 
of  the  corporation  to  enforce  contribution 
from  the'  stockholders  according  to  their 
unpaid  subscriptions) ;  C.  H.  Little  Co.  v. 
Woodward  Ave.  Cemetery  Asso.  135  Mich. 
248,  97  N.  W.  682  (holding  that  directors 
may  make  an  assessment  and  sue  the  stock- 
holders for  the  purpose  of  paying  the  debts 
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of  the  corporation,  and  it  is  their  duty, 
both  moral  and  legal,  to  do  so,  and  what 
they  have  power  to  do,  and  what  in  good 
conscience  and  law  they  ought  to  do,  courts 
of  equity  have  jurisdiction  to  compel  them 
to  do) ;  Pettibone  v.  McGraw,  6  Mich.  441 
(holding  that  where  the  capital  stock  of 
an  insolvent  corporation  has  not  been  paid 
in,  a  court  of  equity  will  compel  its  col- 
lection for  the  creditors  of  the  company  as 
a  fund  for  the  benefit  of  the  creditors) ; 
Briggs  V.  Penniman,  8  Cow.  387,  18  Am. 
Dec.  454  (holding  that  a  court  of  equity 
mav  compel  trustees  of  the  insolvent  corpo- 
ration to  collect  unpaid  stock  subscrip- 
tions and  apply  the  proceeds  to  the 
payment  6f  a  corporate  debts) ;  Efird  v. 
Piedmont  Land  Improv.  &  Invest.  Co.  55  S. 
C.  78,  32  S.  E.  758  (holding  that  a  creditors' 
bill  may  be  maintained  by  a  judgment  credi- 
tor of  an  insolvent  corporation,  after  the 
issuance  and  return  nulla  bona  of  the  execu- 
tion upon  his  judgment,  to  have  stockhold- 
ers pay  into  the  hands  of  a  receiver  a 
dividend  due  from  them  on  their  subscrip- 
tions to  the  capital  stock  of  the  corpora- 
tion ) . 

Relief  of  this  character  is  g^iven  upon  the 
theory  that  where  stock  is  subscribed  to 
be  paid  upon  the  call  of  the  corporation, 
and  it  refuses  or  neglects  to  make  the  call, 
if  the  interests  of  the  creditors  require  it, 
the  court  of  equity  will  do  what  it  is  the 
duty  of  the  corporation  to  do.  Scoville  v. 
Thayer,  105  U.  S.  143,  26  L.  ed.  968. 

Also,  upon  the  ground  that  where  a  cor- 
poration becomes  insolvent,  the  property 
is  to  be  administered  as  a  trust  fund  for 
the  benefit  of  its  creditors,  and  a  court  of 
equity  in  administering  the  trust  will  re- 
quire stockholderH  to  pay  any  unpaid  sub- 
scriptions. Richardson  v.  (jreen  (Wash- 
burn V.  Green)  133  U.  S.  30,  3  L.  ed.  516, 
10  Sup.  Ct.  Rep.  280. 

Judgment  creditors  of  an  insolvent  cor- 
poration whose  proper  officers  refuse  to 
compel  payment  of  its  unpaid  capital  stock 
may  maintain  a  bill  in  equity  against  the 
corporation  and  numerous  stockholders  in- 
debted for  their  stock,  to  compel  the  latter 
to  liquidate  such  indebtedness.  This  pro- 
ceeding is  in  the  nature  of  a  judgment  in 
which  the  defendants  are  called  upon  to 
answer  as  garnishees  of  the  principal  debt. 
29 
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prevail.  The  statute  does  not  impose  a  joint 
but  a  several  liability  upon  the  defendants, 
and  they  have  no  common  interest  in  the 
decree  asked  for  by  the  bill.  The  plaintiff 
seeks  to  support  the  action  upon  the  ground 
that  such  a  proceeding  will  prevent  a  multi- 
plicity of  suits,  but  this  is  a  reason  in  form 
rather  than  in  substance;  for.  while  the  bill 
has  only  one  number  upon  the  docket  and 
calls  itself  a  single  proceeding,  it  is  in 
reality  a  bundle  of  separate  suits,  each  of 
which  is  no  doubt  similar  in  character  to 
the  others,  but  rests  nevertheless  upon  the 
separate  and  distinct  liability  of  one  defend 
ant.  The  liability  is  legal,  and  not  equi- 
table. It  is  based  upon  the  stockholder's 
contract  of  subscription;  an  implied  term 
of  that  contract  being  the  declaration  of 


the  statute  that  a  certain  contingent  liabil- 
ity should  follow  the  subscription.  Each 
contract  is  a  separate  obligation,  and  fhonld 
be  separately  enforced.  As  was  point<«d  out 
upon  the  argument  by  the  learned  counad 
for  the  defendants,  this  is  not  a  proceeding 
to  determine  how  large  the  assessment 
should  be.  For  obvious  reasons,  such  an 
inquiry  should  be  made  in  equity,  and  all 
the  stockholders  should  be  parties.  But 
after  the  rate  of  assessment  has  been  fixed, 
and  the  individual  liability  of  each  stock- 
holder has  thus  been  ascertained,  the  enforce- 
ment of  such  liability  is  the  proper  sub- 
ject of  a  suit  at  law,  in  which  the  separate 
rights  of  the  defendant  stockholder  are  dis- 
tinctively to  be  considerd.  Flash  v.  Conn, 
109  U.  S.  380,  27  L.  ed.  970,  3  Sup.  Ct.  Rep. 


Ogilvie  V.  Knox  Ins.  Co.  22  How.  380,  16 
L.  ed.  349. 

After  judgment  and  execution  against  a 
corporation,  resort  may  be  had  by  a  credi- 
tor to  a  suit  in  equity  to  ascertain  the  gen- 
eral indebtedness  of  the  corporation,  and 
compel  a  ratable  contribution  of  the  stock- 
holders upon  their  indebtedness  for  stock; 
and  where  not  otherwise  provided  by  stat- 
ute this  is  the  only  remedy.  FauU  v. 
Alaska  Gold  &  S.  Min.  Co.  8  Sawy.  420, 
14  Fed.  667. 

An  action  by  a  creditor  in  his  own  behalf 
and  in  behalf  of  other  creditors  has  also 
been  sustained  upon  the  principle  that  un- 
paid subscriptions  are  part  of  the  capital 
stock  of  the  corporation,  and,  like  other 
debts  due  to  it,  constitute  a  fund  to  which 
the  creditors  may  look  for  the  payment  of 
their  claims,  and  when  the  corporation  neg- 
lects to  call  them  in,  equity  will  enforce 
their  payment.  Baines  v.  Babcock,  95  Cal. 
581,  29  Am.  St.  Rep.  158,  27  Pac.  674,  30 
Pac.  776. 

And  on  this  theory  a  suit  in  equity  is 
held  maintainable  by  a  creditor  to  recover 
from  the  stockholder  of  an  insolvent  corpo- 
rfition  an  unpaid  balance  on  his  stock  sub- 
scription, although  the  liability  is  not  to 
the  creditor,  but  is  for  an  indebtedness 
due  the  corporation,  which  is  treated  as 
an  asset,  and  to  which  the  creditors  are 
entitled  in  the  adjustment  of  legal  demands 
against  the  corporation.  Macbeth  v.  Ban- 
field,  45  Or.  653,  106  Am.  St.  Rep.  670,  78 
Pac.  693. 

Where  it  is  sought  to  impound  stock 
subscriptions  of  the  stockholders  of  a  for- 
eign corporation,  and  in  a  single  action 
have  the  amount  thereof  applied  equably 
to  the  payment  of  all  the  debts  of  the 
corporation,  an  action,  in  the  nature  of  a 
creditors*  bill  is  the  proper  remedy,  if  not 
the  onlv  one.  Rule  v.  Ome^a  Stove  &  Grate 
Co.  64 'Minn.  326,  67  N.  W.  60. 

Actions  in  equity  by  a  creditor  in  many 
respects  resemble  an  ordinary  creditors* 
suit,  but  on  account  of  the  peculiar  nature 
of  the  trusts  to  be  enforced  as  against 
stockholders,  the  action  may  still  be  main- 
tained although  the  remedy  bv  creditors* ' 
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bill  is  abolished  by  statute.    Adlcr  ▼.  Mil- 
waukee Patent  Brick  Mfg.  Co.  13  Wis.  57. 

b.  Action  hy  creditor  or  creditors  far 
individual  benefit. 

In  some  jurisdictions  the  right  of  a 
judgment  creditor  who  has  exhausted  hia 
remedy  at  law,  to  proceed  in  equity  to  hjkv« 
applied  upon  his  own  indebtedness,  un- 
paid stock  subscriptions,  is  sustained. 
Hatch  V.  Dana,  101  U.  S.  205,  25  L.  ed. 
885;  Crawford  v.  Rphrer,  59  Md.  699; 
Henry  v.  Vermilion  &  A.  R.  Co.  17  Ohio, 
187;  Ford  Hardwood  Lumber  Co.  v.  Clem- 
ent, 97  Ark.  522,  136  S.  W.  343. 

Moore  v.  United  States  One  Stave  Barrel 
Co.  238  111.  544,  128  Am.  St.  Rep.  163, 
87  N.  £.  536,  sustains  the  right  of  a  credi- 
tor of  a  corporation  to  enforce  in  equity 
the  liability  of  stockholders  for  unpaid 
stock  to  the  extent  of  his  judgment,  where, 
by  statute,  stockholders  and  assignees  of 
stock  are  made  liable  for  the  debts  of  the 
corporation,  to  the  extent  of  the  amount 
unpaid  on  their  stock. 

And  Ford  Hardwood  Lumber  Co.  v.  Cle- 
ment, 97  Ark.  522,  135  S.  W.  343,  holds 
that  a  stockholder  of  an  insolvent  corpora- 
tfon,  indebted  to  it  for  stock,  is  liable  in 
equity  for  the  claim  of  a  creditor  against 
the  corporation,  to  the  extent  of  his  un- 
paid subscription.  To  the  same  effect  is 
Re  Putnam,,  193  Fed.  464. 

These  cases  rest  upon  the  ground  that 
the  liability  of  a  subscriber  for  the  capital 
stock  of  a  corporation  is  several,  and  not 
joint.  By  his  subscription  he  becomes  a 
several  debtor  to  the  company,  and  in 
equity  his  liability  does  not  cease  to  be 
several.  A  creditors*  bill  merely  subro> 
gates  the  creditor  to  the  place  of  the  debt- 
or, and  garnishes  a  debt  due  to  the  indebted 
corporation.  It  does  not  change  the  char- 
acter of  the  debt  attached  or  garnished. 
Hatch  V.  Dana,  101  U.  S.  205,  25  L.  ed. 
885. 

Other  stockholders  or  other  creditors  are 
not  necessary  parties  to  a  suit  to  enforce 
the  liability  of  a  stockholder  for  unpaid 
stock  in  favor  of  a  creditor  of  the  corpo- 
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263."  We  think  the  case  at  bar  is  some 
what  distinguishable  from  the  case  abovo 
quoted  from  and  from  the  other  cases  to  the 
same  effect  cited  by  counsel.  In  those  cases 
the  receiver  appointed  by  the  court  to  wind 
up  the  affairs  of  their  respective  corpora- 
tions represented  the  corporations  in  the 
suits  in  which  they  appeared  as  parties. 
In  the  complaint  herein  theile  is  an  allega- 
tion to  the  effect  that,  on  a  showing  made 
to  the  judge  who  appointed  the  receiver 
that  the  corporation  was  entirely  insolvent, 
and  that  there  would  be  no  funds  arising 
from  the  sale  of  its  assets  for  distribution 
amongst  the  stockholders,  he  directed  the 
receiver  to  retain  counsel,  and  institute 
proper  proceedings  against  the  defendants 
SLH  subscribers  of  the  capital  stock  of  said 


Citizens'  Bank  &  Trust  Company,  to  recover 
the  respective  amounts  remaining  unpaid 
on  said  subscription  or  for  the  stock  issued 
to  them,  for  the  benefit  of  all  the  creditors 
of  the  Citizens*  Bank  &  Trust  Company, 
and  that  this  suit  was  filed  in  compliance 
with  said  order.  It  seems  to  us  the  fore- 
going allegation  brings  the  instant  case 
within  the  rule  laid  down  in  Fletcher  v. 
Bank  of  Lonoke,  71  Ark.  1,  69  S.  W.  580. 
That  was  an  action  commenced  by  the  re- 
ceiver and  other  creditors  for  the  use  of  th« 
German  National  Bank  and  certain  other 
creditors  of  the  Bank  of  Lonoke  against  the 
latter  bank,  G.  W.  England,  and  other  stock- 
holders thereof,  to  recover  so  much  of  the 
stock  of  such  shareholders  as  remained  un- 
paid.   Battle,  J.,  in  discussing  the  jurisdic- 


ration,  nor  is  it  necessary  to  wind  up 
the  corporation  in  order  to  enforce  such 
&  liability,  where  the  liability  of  stock- 
holders is  several,  and  not  joint.  Mountain 
Tske  Land  Co.  v.  Blair,  109  Va.  147,  63 
S.  E.  751. 

Unpaid  stock  subscriptions  constitute  a 
fund  for  the  benefit  of  the  corporate  debts, 
&nd  when  a  creditor  has  exhausted  his 
legal  remedies  against  the  corporation,  and 
it  fails  to  make  an  assessment  upon  its 
stockholders  for  unpaid  stock,  by  a  bill  in 
equity  he  may  subject  such  subscriptions 
to  the  satisfaction  of  the  judgment,  and 
&  stockholder  cannot  then  urge  that  no  call 
or  assessment  has  been  made.  Glenn  v. 
liiggett,  135  U.  S.  533,  34  L.  ed.  262,  10 
Sup.  Ct.  Rep.  867. 

By  proper  proceedings  in  equity,  as  well 
before  as  after  dissolution,  in  cases  of  in- 
solvency or  of  failure  or  refusal  to  levy 
the  requisite  assessments,  judgment  credi- 
tors of  an  insolvent  corporation  may  reach 
the  unpaid  balance  of  a  stockholder's  sub- 
scription, and  apply  the  same  to  the  dis- 
charge of  their  judgments.  Universal  F. 
Ins.  Co.  ▼.  Tabor,  16  Colo.  531,  27  Pac 
890. 

A  judgment  creditor  who  has  exhausted 
his  legal  remedy  by  execution  returned 
nulla  bona  may  alone  or  with  other  credi- 
tors proceed  in  equity  to  enforce  the  lia- 
bility of  the  stockholders  for  unpaid  stock, 
and  to  have  the  amount  realized  applied 
upon  his  indebtedness.  Marsh  v.  Bur- 
roughs, 1  Woods,  463,  Fed.  Cas.  No.  9,112. 

In  Turner  v.  Fidelity  Loan  Concern,  2 
Cal.  App.  122,  83  Pac.  62,  70,  the  cases 
sustaining  the  right  of  a  single  creditor 
to  proceed  in  equity  against  one  or  several 
stockholders,  to  enforce  the  unpaid  stock 
subscriptions  of  the  latter,  are  criticized 
as  being  in  disregard  of  the  rights  of 
stockholders  and  of  the  familiar  principles 
upon  which  equity  is  commonly  adminis- 
tered, since  such  proceeding  leaves  out  of 
view  the  necessity  of  assessment  to  fix  the 
liability  of  stockholders.  The  determina- 
tion of  the  amount  of  the  assessment,  of 
course,  would  be  made  only  with  due  re- 
gard to   the   amount  of  the  debts   of  the 


corporation  and  the  amount  of  its  assets, 
including  unpaid  stock  subscriptions. 

And  it  has  been  held  that  where  there 
are  a  number  of  creditors,  a  single  credi- 
tor cannot  maintain  a  bill  in  equity  against 
the  stockholders  of  an  insolvent  corpora- 
tion having  no  corporate  assets,  to  collect 
unpaid  subscriptions  for  capital  stock,  but 
the  proceedings  must  be  either  by  all  the 
creditors  or  in  behalf  of  all  the  creditors 
who  desire  to  make  themselves  parties  to 
the  action.  George  W.  Signer  Tie  Co.  v. 
Monett  &  S.  W.  Constr.  Co.  198  Fed.  412. 

And  in  Lane's  Appeal,  105  Pa.  49,  51 
Am.  Rep.  1666,  it  is  said  that  where  in- 
solvency and  exhaustion  of  assets  exist, 
the  unpaid  capital  is  not  available  to  any 
one  creditor  in  satisfaction  of  his  d^bt, 
since  the  unpaid  capital  is  a  trust  fund  be- 
longing not  to  the  corporation,  but  to  its 
creditors  as  a  whole,  and  whether  the  pro- 
ceeding originates  in  the  name  of  one,  or 
of  several,  or  of  all  the  creditors,  if  the 
object  is  to  enforce  unpaid  subscriptions, 
the  proceeds  of  the  judgment  will  be  distrib- 
uted among  all  the  creditors  of  the  corpo- 
ration ratably. 

A  creditor  may  maintain  a  general  credi- 
tors' bill  to  wind  up  an  insolvent  bank,  and 
share  ratably  with  all  other  creditors  in 
the  assets;  but  after  he  has  abandoned 
whatever  remedy,  if  any,  he  has  at  law, 
he  cannot  appeal  to  a  court  of  equity  to 
enforce  his  lien  upon  the  remaining  assets 
of  the  corporation,  including  unpaid  stock 
subscriptions,  to  the  exclusion  of  other 
creditors,  since  the  fund  in  which  the 
creditors  claim  an  interest  is  a  trust  fund 
pledged  for  the  payment  of  the  corporation 
debts;  and  it  is  a  doctrine  of  universal  ap- 
plication in  chancery,  that  whenever  there 
IS  a  trust  fund  over  wliich  a  court  of  equity 
has  jurisdiction,  all  parties  interested  there- 
in as  creditors  are  to  be  paid  pari  p<iS8U, 
unless  the  law  clearly  provides  a  different 
rule.  Marr  v.  Bank  of  West  Tennessee, 
4  Coldw.  471.  And  see  Reed  v.  Burg,  2 
Neb.  (Unof.)  117.  96  N.  W.  414;  Mann 
V.  Pentz,  3  N.  Y.  416,  and  Adler  v.  Milwau- 
kee Patent  Brick  Mfg.  Co.  13  Wis.  57. 

T^rp  qx  more  creditors  may  join  in  ^  bill 
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tional  question  raised,  says:  "The  author- 
ity of  the  receiver  to  bring  the  action  is  not 
shown.  We  shall  treat  it  as  brought  by 
creditors."  And  on  that  ground  sustained 
the  jurisdiction  of  the  court.  Counsel  for 
plaintiff  in  error,  in  distinguishing  the 
Arkansas  case  from  the  case  at  bar,  quoted 
the  foregoing  statement  by  the  judge  who 
delivered  the  opinion  for  the  court,  and 
says:  "Upon  the  theory  that  the  suit  was 
by  the  creditors  of  the  bank,  of  course, 
equity  had  jurisdiction."  These  cases  seem 
to  be  similar  in  principle  at  least.  The 
Arkansas  suit  was  instituted  for  the  use 
of  the  German  National  Bank  and  certain 
other  creditors  of  the  Bank  of  Lonoke;  and 
this,  by  positive  direction  of  the  court,  was 
commenced  by  the  receiver  for  the  benefit  of 
all  the  creditors  of  the  Citizens'  Bank  & 
Trust  Company,  the  insolvent  corporation, 
after  it  was  made  to  appear  that  the  assets 
of  the  bank  were  entirely  inadequate  to  pay 
the  creditors.  In  Lanigan  v.  North,  69  Ark. 
62,  63  S.  W.  62,  it  was  held  that  a  liability 
created  against  the  stockholders  of  a  bank- 
ing corporation  may  be  enforced  by  a  credi- 


tor in  .the  courts  of  that  state  at  law,  as 
well  as  in  equity,  and  this  notwithstanding 
it  was  held  that  "the  statute- definitely  fixes 
the  proportion  of  each  debt'  or  claim  for 
which  the  stockholder  is  liable."  As  the 
law^  of  Arkansas  were  in  force  in  the  Indian 
territory  at  the  time  the  obligation  herein 
was  incurred  and  this  suit  commenced,  the 
decisions  of  the  supreme  court  of  that  state, 
although  rendered  after  said  laws  were  put 
in  force  in  said  territory,  are  entitled  to 
great  weight.  The  case  of  Cook  v.  Car- 
penter, 212  Pa.  165,  1  L.R.A.(N.S.)  900,  103 
Am.  St.  Rep.  854,  61  Atl.  799,  4  Ann.  Cas. 
723,  was  a  suit  in  equity  by  Cook  as 
assignee  of  an  insolvent  corporation  against 
various  stockholders,  to  recover  unpaid  sub- 
scriptions to  the  capital  stock.  As  in  this 
case,  the  jurisdiction  of  a  court  of  equity  to 
determine  such  a  cause  was  raised.  Mr. 
Chief  Justice  Mitchell,  who  delivered  the 
opinion  of  the  court,  in  discussing  this 
proposition,  says:  "The  preliminary  ques- 
tion is  the  jurisdiction  in  equity.  Appel- 
lants insist  that  there  is  a  plain,  full,  and 
adequate  remedy  at  law  by  suits  against  the 


to  subject  to  the  payment  of  their  claims 
the  indebtedness  of  stockholders  for  un- 
paid stock  in  an  insolvent  corporation,  since 
in  such  cases  there  is  an  identity  of  in- 
terest in  the  question  involved  and  in  the 
relief  sought,  and  the  separate  injury  sus- 
tained by  each  complainant  is  produced  by 
the  same  cause  or  wrongful  action.  More- 
over, the  direct  effect  of  joining  several 
creditors  in  one  bill  is  to  prevent  a  multi- 
plicity of  suits.  Hickling  v.  Wilson,  104 
fU.  54. 

o.  Action  by  receiver. 

An  action  in  equity  to  compel  stock- 
holders of  an  insolvent  corporation  to  pay 
unpaid  subscriptions  has  been  sustained 
where  prosecuted  by  the  receiver  of  the 
corporation.  Hightower  v.  Thornton,  8  Ga. 
486,  62  Am.  Dec.  412. 

And  see  Williams  v.  Traphagen,  38  N. 
J.  Eq.  57,  sustaining  a  bill  in  equity  by 
the  receiver  of  an  insolvent  corporation,  to 
enforce  the  liability  of  the  stockholders 
for  unpaid  stock  subscriptions. 

A  receiver  in  a  foreign  corporation  is  en- 
titled by  a  suit  in  equity  to  recover  unpaid 
balances  due  from  stockholders  upon  their 
stock  subscriptions,  to  the  extent  necessary 
to  enable  him  to  pay  a  creditor  in  whose 
behalf  he  was  appointed.  Winans  v.  Mc- 
Kean  R.  &  Nav.  Co.  6  Blatchf.  215,  Fed. 
Cas.  No.  17,862. 

In  an  equitable  suit  by  the  stockholders 
against  a  corporation  and  its  creditors,  for 
the  appointment  of  a  receiver  to  have  the 
assets  of  the  corporation  marshaled,  its 
liability  determined,  tlie  assets  applied  to 
the  payment  of  the  liabilities,  and  the  cor- 
poration dissolved,  the  court  may  order  the 
receiver  to  prepare  and  file  an  intervening 
46  L.B.A(N5.) 


petition  against  the  plaintiffs  as  stock- 
nolders,  for  the  purpose  of  determining 
the  amount  so  owing  by  each  upon  stock 
subscriptions.  Calef  v.  Wyandotte  Realty 
Co.  70  Kan.  318,  78  Pac..816. 

In  Mann  v.  Pentz,  3  N.  Y.  415,  in  the 
enforcement  of  the  unpaid  subscriptions  of 
a  domestic  corporation,  the  remedy  is  said 
to  be  a  creditors'  bill,  the  proceeding  to 
be  prosecuted  by  a  creditor  or  creditors 
in  behalf  of  all  the  creditors  of  the  corpo- 
ration, and  it  is  said  that  a  receiver  of 
the  corporation  lias  no  power  to  file  such 
a  bill.  There  is  a  distinction  in  this  re- 
spect between  actions  to  enforce  unpaid  sub- 
scriptions to  the  stock  of  a  domestic  cor- 
poration, and  actions  for  a  similar  purpose 
as  to  the  stock  of  a  foreign  corporation, 
at  least,  where  the  liability  by  statute  is 
dissimilar.  Thus,  it  has  been  held  that  a 
receiver  of  a  foreign  corporation  may  main- 
tain an  action  to  enforce  the  liability  of 
resident  stockholders  for  unpaid  subscrip- 
tions. Dayton  v.  Borst,  31  N.  Y.  435.  And 
applying  the  New  Jersey  statute,  it  is  held 
that  the  liability  of  the  stockholder  of  a 
New  Jersey  corporation  for  unpaid  subscrip- 
tions cannot  be  enforced  by  creditors,  even 
by  a  bill  in  equity,  but  it  must  be  by  a 
proceeding  by  a  receiver  of  the  corporation 
or  a  trustee  in  bankruptcy.  Manufacturers' 
Commercial  Co.  v.  Heckscher,  144  App. 
Div.  601,  129  N.  Y.  Supp.  556,  affirmed  and 
special  question  answered  in  203  N.  Y* 
560,  96  N.  E.  1121. 

cl.  Action  "by  assignee  or  tmstee. . 

An  assignee  in  insolvency  of  a  corpomr 
tion  may  maintain  a  proceeding  in  equity 
against  all  the  delinquent  stockholders 
jointly,   to  enforce  payment  of  their  us- 
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several  stockholders  defendant,  where  each 
can  defend  upon  his  own  case,  untrammeled 
by  differences  of  fact  in  the  others.  That 
there  is  a  remedy  at  law  by  separate  actions 
against  the  respondents  is  undeniable;  but 
in  it  a  full  and  adequate  remedy  in  the  sense 
that  it  bars  the  jurisdiction  of  equity?  The 
subject  of  the  controversy  is  the  collection 
and  administration  of  corporate  assets  as 
a  trust  fund  for  the  benefit  of  corporate 
creditors.  Both  the  control  of  corporate 
matters  and  trust  funds  are  in  general  the 
subject  of  equitable  jurisdiction.  As  was 
said  in  Lane's  AppeaJ,  105  Pa.  49,  65,  51 
Am.  Rep.  166:  'When  insolvency  and  ex- 
haustion of  assets  [of  corporations]  exist, 
the  unpaid  capital  is  not  available  to  any 
one  creditor  in  satisfaction  of  his  debt, 
because  then  the  whole  amount  of  the  un- 
paid capital  is  a  trust  fund,  whick  does  not 
belong  to  the  corporation,  but  to  the  whole 
body  of  its  creditors.  Hence,  whether  the 
proceeding  originates  in  the  name  of  one  or 
of  several  or  of  all  the  creditors,  the  result 
is  the  same  in  each.  The  capital,  when  re- 
eovered,  inures  to  the  benefit  of  all,  and 


must  be  distributed  among  all  ratably.' 
This  result  as  to  collection,  and  still  more 
forcibly  as  to  distribution,  is  not  reason- 
ably practicable  except-  in  equity.  A  bill 
may  be  filed,  as  in  this  case,  by  assignees 
representing  the  corporation,  for  the  benefit 
of  creditors,  or,  as  in  Lane's  Appeal,  supra, 
by  creditors,  in  their  own  names  in  behalf 
of  themselves  and  others.  In  the  latter 
case  an  action  at  law  would  present  in- 
superable diflSculties,  and  yet  the  substantial 
controversy  is  the  same,  and  the  mere  dif- 
ference in  the  nominal  complainant  should 
not  oust  in  one  case  the  jurisdiction  that 
must  be  sustained  in  the  other.  It  is  ear- 
nestly argued  by  appellants  that  in  all  the 
cases  where  a  bill  has  been  sustained  an 
accounting  was  part  of  the  relief  sought, 
and  that  equitable  jurisdiction  attached  on 
this  ground  alone,  while  in  the  present  case 
no  accounting  is  asked,  as  the  bill  avers  that 
the  whole  unpaid  subscription  will  be  in- 
sufficient to  pay  the  debts.  It  is  true  that 
the  necessity  for  an  account  is  a  large  and 
infiuential  element  in  equitable  relief;  but 
we  do  not  find  it  said  in  any  of  the  cases 


paid   subscriptions.     Sanger  v.   Upton,   91 
U.  S.  56,  23  L.  ed.  220. 

Such  a  proceeding  may  also  be  main- 
tained by  a  trustee  in  insolvency  of  a  cor- 
poration. Glenn  v.  Semple,  80  Ala.  159, 
60  Am.  Rep.  92. 

e.  Joinder  of  stockholder  and  creditor 
as  complainants. 

Creditors  and  stockholders  may  join  in 
a  bill  in  equity  to  enforce  the  liability  of 
other  stockholders  for  unpaid  shares  oi  the 
stock,  where  the  ^corporation  is  insolvent; 
and  the  corporation  need  not  be  made  a 
party  to  the  suit.  Walser  v.  Seligman, 
21  Blatchf.  130,  13  Fed.  415. 

/.  Joinder  of  stocTcHoldera  as  defend- 

ants. 

The  general  rule  is  that,  in  an  action  in 
equity  to  enforce  unpaid  stock  subscriptions 
of  resident  stockholders  to  a  foreign  corpo- 
ration, all  the  stockholders  of  the  corpo- 
ration within  the  jurisdiction  should  be 
Joined.     Leucke  v.  Tredway,  45  Mo.  App. 

507. 

It  has  been  held  that  in  actions  in  equity 
by  a  creditor  to  enforce  the  liability  of  a 
stockholder  in  an  insolvent  domestic  corpo- 
ration for  unpaid  stock,  unless  it  is  im- 
possible or  impracticable,  all  the  stock- , 
nolders  must  be  made  parties  in  order  to 
enable  the  court  to  do  complete  justice  be- 
tween the  stockholders  themselves,  and  so 
that  no  one  of  them  may  be  compelled  to 
pay  more  than  his  due  proportion,  and  that 
all  alike  may  be  obliged  according  to  the 
number  of  their  respective  shares  and  their 
pecuniary  ability,  to  contribute  towards  the 
losses  which  the  company  has  sustained. 
Adler  ▼.  Milwaukee  Patent  Brick  Mfg.  Co. ; 
13  Wis.  57. 
46  L.R.A.{N.S.) 


And  under  the  ordinary  rule  of  equitable 
procedure,  stockholders  may  be  made  par- 
ties to  a  proceeding  in  equity  by  creditors 
to  reach  their  unpaid  stock  subscriptions, 
and  several  judgments  may  be  entered 
against  them  for  the  amounts  for  which 
they  are  assessed.  Turner  v.  Fidelity  Loan 
Concern,  2  Cal.  App.  122,  83  Pac.  62,  70. 

Where  a  personal  judgment  against  the 
stockholders  is  not  sought,  and  the  relief 
aslcpd  is  a  decree  for  an  assessment,  it  is 
unnecessary  to  make  all  of  them  parties. 
Ibid. 

So,  when  the  only  object  of  a  bill  is  to 
obtain  payment  of  a  judgment  against  a 
corporation  out  of  its  unpaid  stock,  there 
is  not  the  same  reason  tor  requiring  all 
the  stockholders  to  be  made  defendants. 
Arid  a  creditor  is  under  no  obligation  to 
make  all  the  stockholders  of  an  insolvent 
corporation  defendants  in  his  bill,  since  it 
is  not  his  duty  to  marshal  the  assets  of  the 
corporation,  or  to  adjust  the  equities  be- 
tween the  corporators.  He  may  proceed  in 
a  court  of  equity  against  one  or  more  de- 
linquent subscribers,  to  recover  the  amount 
of  his  debt  without  an  account  being  taken 
of  other  indebtedness,  and  without  bring- 
incr  in  all  the  stockholders  for  a  contri- 
bution. Hatch  V.  Dana,  101  U.  S.  206,  25 
L.  ed.  885. 

When  the  purpose  of  the  suit  is  to  com- 
pel payment  of  a  debt  out  of  the  unpaid 
subscription  of  a  single  stockholder,  the 
corporation  is  not  a  necessary  party.  If 
not  made  a  party,  it  cannot  be  prejudiced 
by  a  judgment  against  the  stockholder,  and 
if  the  latter  goes  to  trial  and  judgment  with- 
out  objecting  to  the  nonjoinder  of  the  cor- 
poration, he  cannot  thereafter  complain. 
Potter  V.  Dear,  96  Cal.  678,  30  Pac.  777. 

A.  O.  8. 
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that  its  presence  or  absence  is  the  con- 
clusive jurisdictional  fact.  In  the  present 
case  the  bill  sets  up  facts  that  avoid  the 
necessity  for  an  accounting  and  an  assess- 
ment. But  suppose  the  answer  had  denied 
the  averments,  and  thus  made  the  neces- 
sity of  an  accounting  and  assessment  an 
issue.  That  would  at  once  have  made  the 
case  one  cognizable  in  equity.  Citizens'  & 
M.  Sav.  Bank  &  T.  Co.  v.  Gillespie,  115 
Pa.  564,  9  Atl.  73,  was  an  action  at  law 
in  which  such  necessity  was  part  of  the 
issue,  and  the  case  had  to  be  sent  to  a 
new  trial  for  the  reception  of  incompetent 
evidence  on  that  point.  Whether  all  the 
unpaid  capital  is  required  for  payment  of 
debts,  or  only  part,  and,  if  so,  how  much, 
are  matters  of  judgment  on  the  evidence, 
and  different  juries  are  likely  to  differ  in 
their  cunclusions.  The  result  would  be  that 
in  numerous  suits  by  the  assignees  some 
stockholders  defendant  might  have  to  pay 
their  subscriptions  in  full,  while  some  paid 
only  part,  and  others  perhaps  nothing  at 
all.  This  would  be  incurring  certain  in- 
convenience and  quite  probable  injustice, 
where  the  relief  should  not  only  be  certain, 
but  uniform.  As  was  well  said  by  the 
learned  judge  below:  'There  are  more  than 
forty  defendants.  Moat  of  them  live  with- 
in the  jurisdiction,  some  do  not;  and  it  is 
quite  conceivable  that  there  might  be  hun- 
dreds living  without  the  jurisdiction  not 
reachable  by  our  process  at  law.  The  ques- 
tion involved  in  all  the  cases  is  substantial- 
ly the  same,  namely:  Ought  the  corporation 
collect  in  its  unpaid  capital?  It  is  a  pure 
question  of  law,  and  may  be  decided  once 
for  all  in  one  suit  as  well  as  in  a  thousand. 
If  the  balance  should  not  be  collected  from 
all,  then  it  ought  not  to  be  collected  from 
anv:  If.  on  the  other  hand,  it  should  be 
collected,  then  none  should  escape.'  In  the 
absence  of  chancery  powers  in  our  courts, 
equitable  relief  was  afforded  wherever  prac- 
ticable in  common -law  forms.  When  later 
the  legislature  granted  equitable  powers,  it 
was  held  that,  if  the  subject  of  a  bill  was 
one  within  the  proper  and  established  juris- 
diction of  chancery,  the  invention  of  a  new 
remedy  in  common-law  form,  or  the  exten- 
sion of  an  old  one,  would  not  necessarily 
oust  the  equitable  jurisdiction.  Wesley 
Church  V.  Moore,  10  Pa.  273.  The  question 
of  such  cases  turns  on  the  completeness, 
adequacy,  and  convenience  of  the  remedy  at 
law,  and  our  decisions  have  been  liberal  in 
the  consideration  of  all  these  elements. 
Kirkpatrick  v.  M'Donald,  11  Pa.  387;  Bier- 
bower's  Appeal,  107  Pa.  14;  Brush  Elec- 
tric Go's  Appeal,  114  Pa.  £74,  7  Atl.  794; 
Johnston  v.  Price,  172  Pa.  427,  33  Atl.  688: 
Gray  v.  Citizens*  Gas  Co.  206  Pa.  303,  55 
Atl.  988.  In  the  last  case  it  was  said  by 
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our  Brother  Dean:  'The  question  raised  in 
this  case  is  not  alone  whether  plaintiff  has 
a  remedy  at  law,  for  that  remedy  it  clearly 
has;  but  whether,  in  view  of  the  facts,  it 
i9  an  adequate  one.  It  may  be  conceded 
that  the  time  is  not  very  remote  in  our  ju- 
dicial history,  when  a  wronged  party  sought 
the  intervention  of  equity,  and  he  could  be 
truthfully  met  by  the  reply,  you  have  a 
remedy  at  law  in  an  action  for  damages, 
such  reply  would  have  been  the  end  of  his 
bill.  He  would  have  been  turned  out  of 
court  for  want  of  jurisdiction.  But  this 
answer  is  no  longer  conclusive  as  to  the 
jurisdiction.  Courts  now  go  further  and 
inquire  whether,  under  the  facts,  the  remedy 
at  law  is  not  vexatiously  inconvenient,  and 
whether  it  is  so  proximately  certain  as  to 
be  adequate  to  right  the  wrong  complained 
of.'  Testing  by  this  standard  the  numerous 
actions  that  would  be  required  at  law,  and 
comparing  that  remedy  with  the  superior 
certainty,  uniformity,  and  convenience  of 
the  present  bill,  we  have  no  hesitation  in 
holding  that  it  is  a  proper  case  for  equi- 
table jurisdiction."  In  Hayden  v.  Thomp- 
son, 17  C.  C.  A.  592,  36  U.  S.  App.  361, 
71  Fed.  60,  the  right  of  a  receiver  of  au 
insolvent  national  bank  to  maintain  a  bill 
in  equity  against  the  shareholders  of  the 
bank  collectively,  to  recover  dividends  which 
had  been  paid  in  violation  of  the  national 
banking  laws,  was  upheld.  The  right  to  sue 
in  equity  was  maintained  on  the  ground  of 
avoiding  a  multiplicity  of  actions;  also  on 
the  grounds  that  the  suit  was  one  to  re- 
dress a  fraud  and  breaches  of  trust;  and 
generally  because  the  remedy  at  law  was 
inadequate.  The  doctrine  is  well  settled  in 
the  Federal  courts  that  in  those  cases 
where  the  right  of  a  court  of  equity  to 
afford  redress  for  wrongful  acts  depends 
upon  the  inadequacy  of  the  legal  remedy, 
courts  of  equity  may  ^cercise  jurisdiction, 
unless  the  legal  remedy  is  as  plain,  prac- 
tical, and  efficient  to  the  ends  of  justice  and 
its  prompt  administration,  as  the  remedy  in 
equity.  In  determining  whether  a  suitor 
should  be  permitted  to  sue  in  equity,  the 
Federal  courts  have  always  attached  much 
importance  to  the  fact  that  the  remedy  in 
tho  latter  forum,  as  compared  with  the 
remedy  at  law,  will  save  time  and  expense 
and  a  multiplicity  of  suits,  and  settle  final- 
ly the  rights  of  all  concerned  in  one  litiga- 
tion. Cockrill  V.  Cooper,  29  C.  C.  A.  629, 
57  U.  S.  App.  576,  86  Fed.  7;  Boyce  v. 
Grundy,  3  Pet.  210,  7  L.  ed.  656;  Oelrichs 
V.  Spain  (Oelrichs  v.  Williams)  15  Wall. 
211,  21  L.  ed.  43;  Preteca  v.  Maxwell  Land 
Grant  Co.  1  C.  C.  A.  607,  4  U.  S.  App.  326, 
50  Fed.  674.  If  the  foregoing  principles  are 
applied  to  the  case  at  bar,  we  think  it  may 
be  safely  asserted  that  the  receiver  is  en- 
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titled  to  invoke  the  remedial  powers  and 
prooesses  of  a  court  of  equity,  to  redress  the 
wrongs  of  which  he  complains. 

All  the  other  errors  assigned  by  counsel 
for  plaintiff  in  error  hinge  upon  the  ruling 
of  the  court  upon  the  foregoing,  except 
the  assignment  that  the  judgment  is  not 
supported  by  the  evidence.  We  have  ex- 
amined the  record  very  carefully,  and  are 
of  the  opinion  that  there  was  sufficient 
competent  evidence  introduced  at  the  trial 
to  support  the  finding  of  the  court  below. 
The  judgment  of  the  court  below  is 
affirmed. 

Dunn,  Ch.  J.  and  Williams,  Hayes, 
and  Turner,  JJ.,  concur. 

Petition  for  writ  of  error  dismissed  by 
the  Supreme  Court  of  the  United  States, 
May  26,  1913  (229  U.  S.  199,  57  L.  ed.  1148, 
33  Sup.  Ct.  Rep.  620). 
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(DiTlsion  No.    1.) 

GEORGE  B.  NOBLE,  Plff.  in  Err., 

V. 

FT.  SMITH  WHOLESALE  GROCERY 
COMPANY. 

(—  Okla.  — ,  127  Pac.  14.) 

Sale  —  bnlk  sales  law  —  oonstitntional- 
ity. 

1.  The  act  of  May  26,  1908  (Session 
Laws  1907-08  of  Oklahoma,  p.'  558),  com- 
monly known  as  the  "bulk  sales  law," 
which  declares  that  a  sale  in  bulk  shall  be 
presumed  to  be  fraudulent  and  void  as 
against  creditors  of  the  seller  unless  cer- 
tain specific  conditions  have  been  complied 
with,  is  not  in  contravention  of,  nor  re- 
pugnant to,  the  due  process  clause,  nor  the 
equal  protet*tion  clause,  of  the  14th  Amend- 
ment of  the  Federal  Constitution. 

Same  ^  state  ConsUtntion. 

2.  Neither  is  said  act  violative  of  any  of 
the  provisions  of  the  state  Constitution. 

Same  —  police  power. 

3.  The  subject  to  which  the  said  act  re- 
lates is  clearly  within  the  police  powers  of 
the  state. 

Chattel  mortgage  —  possession  —  pass- 
ing title. 

4.  A  chattel  mortgage,  covering  a  stock  of 

Headnotes  by  Robebtson,  C. 


merchandise,  where  the  mortgagor  remains 
in  possession,  and  has  the  usual  right  of 
redemption,  creates  a  lien  only,  and  does 
not  pass  title,  and  is  not  a  sale,  exchange, 
or  assignment  within  the  meaning  of  said 
act,  and  is  therefore  not  within  the  inhibi- 
tion of  said  statute. 

(September  26,  1911.) 

IpRROR  to  the  County  for  Le  Flore  Goun- 
!i  ty  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
an  amount  due  under  a  mortgage.  Af- 
firmed. 

Statement  by  Robertson,  C: 
The  Ft.  Smith  Wholesale  Grocery  Com- 
pany filed  its  petition  on  June  17,  1909,  in 
the  county  court  of  Le  Flore  county, 
against  George  B.  Noble,  and  alleged,  in 
substance,  that  on  December  30,  1908,  one 
W.  B.  Thomas,  a  merchant,  was  indebted 
to  plaintiff  in  the  sum  of  $430  for  goods, 
wares,  and  merchandise,  to  secure  the  pay- 
ment of  which  a  chattel  mortgage  was  exe- 
cuted, and  which  covered  his  stock  of  mer- 
chandise, located  in  said  county;  that  on 
February  5,  1909,  the  defendant,  who  was 
sheriff  of  Le  Flore  county,  acting  under 
and  by  virtue  of  the  authority  of  a  writ  of 
attachment  issued  out  of  the  county  court 
of  Le  Flore  county,  in  a  suit  by  the  Mc- 
Alester  Grocery  Company  against  said  W. 
B.  Thomas,  levied  upon  and  took  posses- 
sion of  and  sold  the  said  stock  so  covered 
by  the  chattel  mortgage,  without  paying 
the  debt  which  said  chattel  mortgage  se- 
cured. At  the  time  of  the  levy  of  the  at- 
tachment process,  default  had  been  made  in 
the  payment  of  the  debt  secured  by  the 
morl^age,  but  the  mortgagor  remained  in 
possession,  and  there  was  due  to  the  mort- 
gagee the  sum  of  $350,  with  interest,  for 
which  Judgment  was  prayed.  A  copy  of 
the  mortgage  was  set  up  as  an  exhibit  to 
the  petition,  and  is  in  the  usual  form,  and 
provides  that  the  mortgagor  shall  retain 
possession  of  the  stock,  and  that  be  may 
sell  the  same  or  any  portion  thereof  for 
cash,  and  to  keep  an  account  of  sales,  and 
make  a  statement  of  the  sales  to  the  mort- 
gagee  as  stated  at  intervals.  The  said 
mortgage  was  duly  executed  and  filed  for 
record  with  the  register  of  deeds  of  said 
county  prior  to\the  levy  of  the  attachment. 
'  The  defendant  answered  and  admitted  aU 


Note. —  In  a  note  in  12  L.R.A.(N.S.) 
178,  are  gathered  the  cases  consideriqg  the 
qaefstion  whether  a  chattel  mortgage  is 
within  the  meaning  of  a  sales  in  bulk  sales 
law.  No  case  considering  the  question 
other  than  those  therein  referred  to  have 
been  found  except  Noble  v.  .Ft.  Smith 
Gbocebt  Co.^  The  question  was  raised  in 
46  L.R.A.(N.S.) 


Lee  ▼.  Gillen,  90  Neb.  730,  134  N.  W.  278, 
but  the  court  declined  to  pass  upon  it  and 
disposed  of  the  case  on  another  point. 

As  to  constitutionality  of  bulk  sales  laws, 
see  notes  to  Everett  Produce  Co.  v.  Smith, 
2  L.R.A.(N.S.)  331,  and  Young  v.  Lemieux, 
20  L.R.A.(N.S.)    160. 
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the  all^ations  of  the  petition,  except  the 
le^^lity  of  the  mortgage,  claiming  that  the 
execution  of  the  mortgage  by  the  debtor 
was  a  violation  of  the  "sale  of  merchandise 
in  bulk  act"  (Session  Laws  1907-08,  p. 
558),  and  that  by  reason  thereof  the  mort- 
gage was  void  and  of  no  effect,  as  against 
the  attaching  creditor,  the  McAlester  Groc- 
ery Company.  The  case  was  tried  to  the 
court  without  a  jury  upon  an  agreed  state- 
ment of  fact,  and  a  judgment  was  rendered 
by  the  court  in  favor  of  plaintiff  for  the 
amount  due  under  the  mortgage,  and  hold- 
ing the  mortgage  valid. 

Messrs.  Jean  P.  Day,  T.  H.  Pnbois, 
and  £.  li.  Taylor,  for  plaintiff  in  error: 

The  act  of  May  26,  1908,  Sess.  Laws 
1907-08,  p.  557,  is  constitutional. 

Williams  v.  Fourth  Nat.  Bank,  15  Okla. 
477,  2  L.RJL.(N.8.)  334,  82  Pac.  496,  6 
Ann.  Cas.  970;  Block  v.  Schwartz,  27 
Utah,  387,  65  L.R.A.  308,  101  Am.  St. 
Rep.  986,  76  Pac.  22,  1  Ann.  Cas.  560; 
Walp  V.  Mooar,  76  Conn.  515,  67  Atl.  277; 
John  P.  Squire  &  Co.  v<  Tellier,  185  Mass. 
18,  102  Am.  St.  Rep.  322,  69  N.  E.  312; 
Neas  v.  Borches,  109  Tenn.  398,  97  Am.  St. 
Rep.  851,  71  S.  W.  50;  McDaniels  ▼.  J.  J. 
Connelly  Shoe  Co.  30  Wash.  549,  60  L.R.A. 
947,  94  Am.  St.  Rep.  889,  71  Pac.  37;  Fein- 
gold  V.  Steinberg,  33  Pa.  Super.  Ct.  39 ;  Spurr 
v.  Travis,  145  Mich.  721,  116  Am.  St.  Rep. 
330,  108  N.  W.  1090,  9  Ann.  Cas.  250; 
Calkins  v.  Howard,  2  Cal.  App.  233,  83 
Pac.  280;  Sampson  v.  Brandon  Orocery 
Co.  127  Ga.  454,  56  S.  E.  488,  9  Ann.  Cas. 
331;  Kolander  v.  Dunn,  95  Minn.  422,  104 
W.   371,  483. 

The  mortgage  is  void  for  noncompliance 
by  the  mortgagee  with  the  terms  of  the 
act. 

Bank  of  Perry  v.  Cooke,  3  Okla.  534,  41 
Pac.  628;  Hixon  v.  Hubbell,  4  Okla.  224, 
44  Pac.  222;  Will  T.  Little  Co.  v^  Bum- 
ham,  5  Okla.  283,  49  Pac.  66;  Smith  v. 
Baker,  6  Okla.  326,  40  Pac.  61;  Smith- 
M'Cord  Dry  Goods  Co.  v.  Jno.  B.  Farwell 
Co.  6  Okla.  318,  50  Pac.  149;  Nix  v.  Under- 
bill, 8  Okla.  123,  56  Pac.  959;  Frick  Co.  ▼. 
Oats,  20  Okla.  473,  94  Pac.  682. 

Mr.  T.  T.  Varner,  for  defendant  in 
error: 

The  act  of  1907-8  is  materially  different 
from  the  act  of  19(i3,  in  that  the  latter  act 
only  made  the  sale  a  presumption  of  fraud 
which  could  be  rebutted  by  evidence  mate- 
rial for  such  purpose,  while  the  act  of 
1907-8  allows  the  presumption  of  fraud  to 
be  rebutted  only  by  showing  a  full  com- 
pliance with  the  act. 

Williams  v.  Fourth  Nat.  Bank,  15  Okla. 
477,  2  L.R.A.(N.S.)  334,  82  Pac.  496,  6 
Ann.  Cas.  970;  Block  v.  Schwartz,  27  Utah, 
387,  65  L.R.A.  308,  101  Am.  St.  Rep.  971, 
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76  Pac.  22, 1  Ann.  Cas.  550;  Wright  v.  Hart, 
182  N.  Y.  330,  2  L.R.A.(N.S.)  338,  75  N. 
£.  404,  3  Ann.  Cas.  263;  Everett  Produce 
Co.  V.  Smith  Bros.  40  Wash.  566,  2  LJLA. 
(N.S.)  331,  111  Am.  St.  Rep.  979,  82  Pac 
906,  5  Ann.  Cas.  798;  Young  v.  Lemieux, 
79  Conn.  434,  20  L.R.A.(N.S.)  160;  129 
Am.  St.  Rep.  193,  65  Atl.  436,  600,  8  Ann. 
Cas.  452. 

The  mortgage  is  not  within  the  terms  of 
the  sales  in  bulk  law. 

Hannah  &  Hogg  v.  Richter  Brewing  Co. 
149  Mich.  220,  12  L.RJ^.(N.S.)  178,  119 
Am.  St.  Rep.  674,  112  N.  W.  713,  12  Ann. 
Cas.  344;  Wasserman  v.  McDonnell,  190 
Mass.  326,  76  N.  E.  959;  McAvoy  v.  Jen- 
nings, 44  Wash.  79,  87  Pac.  53;  1  Moore, 
Fraud.  Conv.  §  49,  p.  175 ;  Litz  v.  Exchange 
Bank,  15  Okla.  564,  83  Pac.  790;  Edmis- 
son  V.  Drumm-Flato  Commission  Co.  13 
OkUu  440,  73  Pac.  958;  Jones,  Chat.  Mortg. 
5th  ed.  §  27;  Mechem,  Sales,  §  36;  2  Kent. 
Com.  625;  2  Bl.  Com.  446;  Burrill, 
Assignm.  6th  ed.  §§  1,  6;  Tompkins  ▼. 
Wheeler,  16  Pet  106,  10  L.  ed.  903;  I^itch 
V.  Hollister,  4  N.  Y.  211;  Johnson  v.  Rob- 
inson, 68  Tex.  399,  4  S.  W.  625;  Manufac- 
turers' &  M.  Bank  v.  Bank  of  Pennsylvania, 
7  Watts  &  S.  335,  42  Am.  Dec.  240;  John- 
son's Appeal,  103  Pa.  373;  Smith  v.  Moore, 
2  Ind.  Terr.  126,  48  S.  W.  1025;  Smith- 
M'Cord  Dry  Goods  Co.  v.  Jno.  B.  Farwell 
Co.  6  Okla.  318,  50  Pac.  149 ;  Nix  v.  Under- 
bill, 8  Okla.  1^3,  66  Pac.  959;  Smith  v. 
Baker,  5  Okla.  326,  49  Pac.  61;  Bessant 
V.  Levy,  5  Okla.  340,  49  Pac  1118;  Tur- 
ner Hardware  Co.  v.  Reynolds,  2  Ind.  Terr. 
49,  47  S.  W.  307 ;  Cluett  v.  Rosenthal,  100 
Mich.  193,  43  Am.  St.  Rep.  446,  58  N.  W. 
1009;  Noyes  v.  Ross,  23  Mont.  425,  47 
L.RJ^.  400,  75  Am.  St.  Rep.  543,  59  Pac. 
367. 

Robertson,  C,  filed  the  following  opin- 
ion. 

There  are  but  two  questions  raised  by 
the  record  in  this  case,  viz,: 

First.  Is  the  act  of  May  26,  1908  (Ses- 
sion Laws  of  Okla.  1907-08,  p.  558),  con- 
stitutional ? 

Second.  Is  the  mortgage  of  W.  B.  Thom- 
as to  the  Ft.  Smith  Wholesale  Grocery 
Company  such  a  transfer  of  a  stock  of 
goods,  wares,  and  merchandise  as  to  re- 
quire a  compliance  with  the  terms  of  such 
act  to  render  it  valid  as  against  the  cred- 
itors of  the  mortgagor? 

That  the  act  in  question  is  valid  and 
the  proper  exercise  of  legislative  power 
and  authority  there  seems  to  be  no  doubt. 
In  discussing  this  identical  subject,  the 
author  of  the  note  in  2  L.R.A.(N.S.)  331, 
says:  "Statutes  regulating  the  sale  and 
purchase  of  goods  in  bulk  afe  of  very  re- 
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cent  origin.  The  earliest  was  that  of  Lon- 
isiana  in  1896,  but,  like  mushrooms,  they 
have  sprung  up  in  twenty-two  states  and 
territories,  and  already  the  courts  of 
twelve  have  passed  upon  them.  The  pro- 
visims  of  all  have  but  the  one  aim — ^to 
prevent  the  sale  of  goods  in  bulk  until  the 
creditors  of  the  seller  have  been  paid  in 
full.  .  •  .  The  provisions  vary  some- 
what»  but  there  is  a  very  close  similarity 
in  the  wording  of  most  of  them,  and  a  cen- 
tral idea  may  probably  be  traced  in  all." 
Section  1,  Acts  1907-08,  reads  as  follows: 
"Section  1.  The  transfer  of  any  portion 
of  a  stock  of  goods,  wares,  or  merchandise 
otherwise  than  in  the  ordinary  course  of 
trade,  in  the  regular  and  usual  prosecution 
of  the  transferrer's  business,  or  the  trans- 
fer of  an  entire  such  stock  in  bulk,  shall  be 
presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  such  transferrer, 
and  such  presumption  may  be  rebutted 
only  by  a  proposed  transferee  showing 
that,  At  least  ten  days  before  the  transfer 
and  in  good  faith,  he  made  a  full  and  ex- 
plieit  inquiry  of  the  transferrer  as  to  the 
names  and  addresses  of  each  and  all  of  his 
creditors,  and  that  he  demanded  and  re- 
ceived from  such  transferrer  at  least  ten 
days  before  such  transfer,  a  list  of  the 
names  and  addresses  of  all  of  the  credit- 
ors of  such  transferrer,  showing  the  amount 
owing  each,  which  statement  must  be 
sworn  to  by  sfich  transferrer* and  shall  in- 
clude a  declaration  that  it  is  a  correct  list 
of  all  of  his  creditors  with  the  postoffice  ad- 
dresses and  the  amount  owing  each;  and 
that  at  least  ten  days  before  such  transfer, 
he  notified  or  caused  to  be  notified  of  such 
proposed  transfer,  personally  or  by  reg- 
istered mail,  each  of  the  creditors  of  the 
transferrer  of  whom  such  transferee  had 
knowledge,  or  could,  with  the  exercise  of 
reasonable  diligence,  acquire  knowledge; 
and  that  such  purchase  was  made  by  him 
in  good  faith  for  a  fair  consideration  actu- 
ally  paid."  And  section  3  of  the  same  act 
is  as  follows:  "Transfers  under  this  act 
shall  include  sales,  exchanges,  and  assign- 
ments, but  nothing  contained  in  this  act 
shall  apply  to  transfers  made  by  executors, 
administrators,  receivers,  assignors  under 
a  voluntary  assignment  for  the  benefit  of 
creditors,  trustees  in  bankruptcy,  or  to 
sales  under  judicial  process."  The  supreme 
court  of  the  state  of  Connecticut,  in  con- 
struing the  provisions  of  Pub.  Acts  1903, 
chap.  72,  p.  49,  which  is  very  similar  to 
the  Oklahoma  statute,  said :  ''The  act  under 
consideration  is  not  unconstitutional,  either 
as  applying  only  to  a  particular  class, 
namely,  retail  dealers,  or  as  depriving  such 
persons  of  their  property  without  due  proc- 
ess of  law.  A  law  which  is  uniform  in  its  ' 
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operation  is  not  rendered  invalid  merely  be- 
cause of  the  limited  number  of  persons  who 
will  be  afTected  by  it.  The  act  in  question 
applies  equally  to  all  the  people  of  the 
state  who  may  engage  in  the  business  de- 
scribed. The  limitation  of  the  act  to  retail 
dealers  is  not  an  arbitrary  classification." 
Walp  V.  Mooar,  76  Conn.  615,  67  Atl.  277. 
In  John  P.  Squire  &  Co.  v.  Tellier,  185 
Mass.  18,  102  Am.  St.  Rep.  322,  69  N.  E. 
312,  the  court  sustained  it  under  the  police 
power  and  also  under  chapter  1,  §  1,  art. 
4,  of  the  state  Constitution,  which  permits 
the  legislature  "to  make,  ordain,  and  estab- 
lish all  manner  of  wholesome  and  reasonable 
orders,  laws,  statutes,  and  ordinances  .  .  . 
as  they  shall  judge  to  be  for  the  good  and 
welfare  of  tliis  commonwealth.  .  .  .  Al- 
though the  requirements  of  the  act  are 
very  strict,  we  cannot  say  that  the  deter- 
mination of  the  l^islature  as  between  the 
interests  of  owners  of  stocks  of  merchan- 
dise and  their  creditors  was  so  far  wrong 
as  to  render  the  statute  unconstitutional. 
Within  certain  limitations  it  is  for  the 
legislature  to  judge  of  the  policy  and  ex- 
pediency of  a  law  if  in  other  respects  they 
have  power  to  enact  it." 

In  Neas  v.  Borches,  109  Tenn.  398,  97 
Am.  St.  Rep.  861,  71  S.  W.  60,  the  court 
said  in  construing  a  similar  statute:  'That 
it  is  merely  a  regulation  of  the  business  of 
merchandising;  that  it  is  not  class  legis- 
lation, and  that  the  limitation  of  the  act 
to  merchants  is  not  an  arbitrarv  dassifica- 
tion;  that  it  does  not  take  away  the  prop- 
erty of  the  citizen,  but  only  regulates  the 
sales  of  merchandise  in  such  manner  as  to 
prevent  fraud."  In  McDaniels  v.  J.  J. 
Connelly  Shoe  Co.  30  Wash.  549,  60  L.R.A. 
947,  94  Am.  St.  Rep.  889,  71  Pac.  37,  the 
court  said.  "The  act,  it  is  true,  does  pro- 
hibit owners  of  certain  kinds  of  property 
from  disposing  of  it  in  a  particular  way 
without  complying  with  certain  conditions, 
but  it  is  not  for  that  reason  necessarily 
unconstitutional."  In  Moore  Dry  Goods 
Co.  V.  Rowe,  97  Miss,  776,  63  So.  626,  a 
case  decided  December  6,  1910,  it  was  held 
by  the  court  in  construing  a  statute  with 
similar  provisions  that  'the  statute  in  ques- 
tion is  not  repugnant  to  the  due  process  nor 
the  equal  protection  clauses  of  the  14th 
Amendment  of  the  Cofistitution  of  the 
United  States."  And  cited  with  approval 
Lemieux  v.  Toung,  211  U.  S.  489,  63  L.  ed. 
295,  29  Sup.  Ct.  Rep.  174;  Kidd,  D.  &  P.  Co. 
V.  Musselman  Grocer  Co.  217  U.  S.  461,  54 
L.  ed.  839,  30  Sup.  Ct.  Rep.  606;  John  P. 
Squire  k  Co.  v.  Tellier,  185  Mass.  18,  102 
Am.  St.  Rep.  322,  69  N.  E.  312;  Walp  v. 
Mooar,  76  Conn.  616,  57  AtL  277;  Neas  v. 
Borches,  109  Tenn.  398,  97  Am.  St.  Rep. 
851,  71  S.  W.  60;  McDaniels  ▼.  J.  J.  Con- 


458 


OKLAHOMA  SUPREME  COURT. 


Sept., 


nelly  Shoe  Co.  30  Wash.  549,  60  L.RJ^.  947,  I 
94  Am.  St.  Rep.  889,  71  Pac.  37,— nil  in-  I 
volving  statutes  fundamentally  like  this  so 
far  as  affected  by  these  clauses  of  the  Con- 
stitution. 

In  Kidd,  D.  &  P.  Co.  v.  Musselman  Gro- 
cer Co.  217  U.  S.  461,  54  L.  ed.  839,  30  Sup. 
Ct.  Rep.  606,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Jus- 
tice White,  in  construing  a  Michigan  stat- 
ute, which  to  all  intents  and  purposes  is 
like  the  one  now  under  consideration,  said : 
"The  errors  assigned  embody  the  proposi- 
tion that  the  sales  in  bulk  act  in  question 
was  not  a  valid  exercise  of  the  police  pow- 
ers of  the  state,  and  is  hence  repugnant  to 
the  14th  Amendment,  because  wanting  in 
due  process  of  law,  and  denying  the  equal 
protection  of  the  laws.  Substantially  the 
same  arguments  are  urged  as  are  presented 
in  Lemieux  v.  Young,  211  U.  S.  489,  53  L.  ed. 
295,  29  Sup.  Ct.  Rep.  174.  ...  In  the 
Lemieux  Case  the  validity  of  legislation  of 
the  general  character  of  that  embodied  in 
the  Michigan  statute  was  passed  on.  A 
Connecticut  law,  the  constitutionality  of 
which  was  particularly  involved,  was  held 
to  be  a  valid  exercise  of  the  police  power  of 
the  state,  and  not  to  be  repugnant  to  the 
due  process  or  equal  protection  clauses  of 
the  14th  Amendment,  although  it  avoided 
as  against  creditors  sales  by  retail  dealers 
in  commodities  of  their  entire  stock  at  a 
single  transaction,  and  not  in  the  regular 
course  of  business,  unless  notice  of  inten- 
tion to  make  such  sale  was  recorded  seven 
days  before  its  consummation.  .  .  .  'As 
the  subject  to  which  the  act  relates  was 
clearly  within  the  police  powers  of  the 
state,  the  statute  cannot  be  held  to  be  re- 
pugnant to  the  due  process  clause  of  the 
14th  Amendment,  because  of  the  nature  or 
character  of  the  regulations  which  the 
statute  embodies,  unless  it  clearly  appears 
that  those  regulations  are  so  beyond  all 
reasonable  relation  to  the  subject  to  which 
they  are  applied  as  to  amount  to  a  mere 
arbitrary  usurpation  of  power.  Booth  v. 
Illinois,  184  U.  S.  426.  46  L.  ed.  623,  22 
Sup.  Ct.  Rep.  425.  This,  we  think,  is 
clearly  not  the  case.  So,  also,  as  the  stat- 
ute makes  a  classification  based  upon  a  rea- 
sonable distinction,  and  one  which,  as  we 
have  seen,  has  been  generally  applied  in  the 
exertion  of  the  police  power  over  the  sub- 
ject, there  is  no  foundation  for  the  proposi- 
tion that  the  result  of  the  enforcement  of 
the  statute  would  be  to  deny  the  equal 
protection  of  the  laws.*  These  principles 
are  decisive  against  the  contentions  made 
in  this  case,  as  we  do  not  find  in  the  pro- 
visions of  the  Michigan  statute,  when  com- 
pared with  the  Connecticut  statute,  such  dif- 
ferences as  would  warrant  us  in  holding  that 
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the  regulations  of  the  Michigan  statute  are 
so  beyond  all  reasonable  relation  to  the 
subject  to  which  they  are  applied,  as  to 
amount  to  mere  arbitrary  usurpation  of 
power.  The  purpose  of  both  statutes  is  the 
same,  viz,,  to  prevent  the  defrauding  of 
creditors  by  the  secret  sale  of  substantially 
all  oi  a  merchant's  stock  of  goods  in  hulk, 
and  both  require  notice  of  such  sale,  and 
make  void^  as  to  creditors,  the  sale  without 
notice." 

The  same  learned  judge  in  delivering  the 
opinion  in  Lemieux  v.  Young,  supra,  quoted 
with  approval  the  language  of  the'  supreme 
court  of  errors  of  the  state  of  Connecticut 
which  sustained  the  bulk  sales  law  of  the 
state,  and  which  quotation  ijb  as  follows: 
"It  does  not  seem  to  us,  either  from  a  con- 
sideration of  the  requirements  themselves 
of  the  act,  or  of  the  facts  of  the  case  before 
us,  that  the  restrictions  placed  by  the  legis- 
lature upon  sales  of  the  kind  in  question 
are  such  as  will  cause  such  serious  incon- 
venience to  those  affected  by  them  as  will 
amount  to  an  unconstitutional  deprivation 
of  property.  A  retail  dealer  who  owes  no 
debts  may  lawfully  sell  his  entire  stock 
without  giving  the  required  notice.  One 
who  is  indebted  may  make  a  valid  sale 
without  such  notice  by  paying  his  debts, 
even  after  the  sale  is  made.  Insolvent  and 
fraudulent  vendors  are  those  who  will  be 
chiefly  affected  by  the  act,  and  it  is  for 
the  protection  of  creditors  against  sales  by 
them  of  their  entire  stock  at  a  single  trans- 
action, and  not  in  the  regular  course  of 
business,  that  its  provisions  are  aimed.  It 
is,  of  course,  possible  that  an  honest  and 
solvent  retail  dealer  might,  in  consequence  of 
the  required  notice,  before  the  sale,  lose  an 
opportunity  of  selling  his  business,  or  suffer 
some  loss  from  the  delay  of  a  sale  occasioned 
by  the  giving  of  such  notice,  but  'a  possible 
application  to  extreme  cases'  is  not  the  test 
of  the  reasonableness  of  public  rules  and  reg- 
ulations. .  .  .  'The  essential  quality  of 
the  police  power  as  a  governmental  agency 
is  that  it  imposes  upon  persons  and  prop- 
erty burdens  designed  to  promote  the  safe- 
ty and  welfare  of  the  general  public'  .  .  . 
That  the  court  below  was  right  in  holding 
that  the  subject  with  which  the  statute 
dealt  was  within  the  lawful  scope  of  the 
police  authority  of  the  state,  we  think,  is 
too  clear  to  require  discussion.  As  pointed 
out  by  Vann,  J.,  in  a  dissenting  opinion 
delivered  bv  him  in  Wright  v.  Hart,  182 
N.  Y.  350,^2  L.R.A.'(N.S.)  338,  75  N.  E. 
404,  3  Ann.  Cas.  263,  the  subject  has  been 
with  great  unanimity  considered  not  only 
to  be  within  the  police  power,  but,  as  re- 
quiring the  exertion  of  such  power,  he  said: 
Twenty  states  as  well  as  the  Federal  gov- 
ernment in  the  District  of  Columbia,  have 
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similar  statutes,  some  with  provisions  more 
stringent  than  our  own,  and  all  aimed  at  the 
suppression  of  an  evil  that  is  thus  shown  to 
he  almost  universal.  California,  Civil  Code, 
p.  3440,  as  amended  March  10,  1903  (Stat. 

1903,  chap.  100,  p.  Ill);  Colorado,  Session 
Laws  1903,  chap.  110,  p.  225;  Connecticut, 
Pub.  Acts  1903,  chap.  72,  p.  49;  Delaware, 
Laws  1903,  chap.  387,  p.  748;  District  of 
Columbia,  33  Stat,  at  L.  555,  chap.  1809, 
Acts  58th  Cong.  April  28,  1904;  Georgia, 
Laws  1903,  pp.  92,  457;  Idaho,  Laws  1903, 
p.  11,  11  H.  B.  18;  Indiana,  Acts  1903, 
chap.  153,  p.  276;  Kentucky,  Acts  1904, 
chap.  22,  p.  72;  Louisiana,  Acts  1896,  p. 
137,  No.  94;  Maryland,  Laws  1900,  chap. 
579,  p.  907;  Massachusetts,  Acts  and  Re- 
solves 1903,  chap.  415,  p.  389;  Minnesota, 
General  Laws  1899,  chap.  291,  p.  357 ;  Ohio, 
Laws  1902,  p.  96,  H.  B.  334;  Oklahoma, 
Session  Laws  1903,  chap.  30,  p.  249;  Ore- 
gon, Bellinger  ft  C.  Anno.  Codes  ft  Statutes, 
chap.  7,  p.  1479;  Tennessee,  Acts  1901, 
chap.  133,  p.  234;  Utah,  Laws  1901,  chap. 
67,  p.  67;  Virginia,  Acts  approved  Jan.  2, 

1904,  Acts  1902-1904,  chap.  554,  p.  884 
(Virginia  Code  1904,  p.  1217,  §  2460A)  ; 
Washington,  Laws  1901,  chap.  109,  p.  222; 
Wisconsin,  Laws  1901,  chap.  463,  p.  684. 
A  statute  with  the  same  object  attained  by 
a  similar  remedy  has  been  held  valid  by  the 
highest  courts  in  Massachusetts,  Connecti- 
cut, Tennessee,  and  Washington.  John  P. 
Squire  ft  Co.  v.  Tellier,  185  Mass.  18,  102 
Am.  St  Rep.  322,  69  N.  E.  312;  Walp  v. 
Mooar,  76  Conn.  515,  67  Atl.  277:  Neas  v. 
Borches,  109  Tenn.  398,  97  Am.  St  Rep. 
851,  71  S.  W.  50;  McDaniels  v.  J.  J.  Con- 
nelly Shoe  Co.  30  Wash.  549,  60  L.R.A. 
947,'  94  Am.  St.  Rep.  889,  71  Pac.  37.  An 
act  declaring  such  sales  fraudulent  was 
assumed  to  be  valid  by  the  courts  of  last 
resort  in  Wisconsin  and  Maryland.  Fisher 
v.  Herrmann,  118  Wis.  424,  95  N.  W.  392; 
Hart  V.  Roney,  93  Md.  432,  49  Atl.  661.' " 

A  similar  statute  was  upheld  by  our 
territorial  supreme  oourt  in  the  case  of 
Williams  v.  Fourth  Nat.  Bank,  15  Okla. 
477,  2  L,RJ^..(N.S.)  334.  82  Pac.  496,  6 
Ann.  Cas.  970,  and  the  reasons  given  there 
are  applicable  to  the  case  at  bar.  We  feel 
that  it  is  unnecessary  to  pursue  the  sub- 
ject further.  The  foregoing  decisions,  in 
our  opinion,  amply  sustain  the  constitu- 
tionality of  the  statute  in  its  every  phase. 
The  right  to  pass  such  an  act  cannot,  in 
oar  opinion,  be  questioned,  as  certainly  it 
is  a  proper  subject  of  legislation,  and  does 
not  contravene  in  any  sense  the  provisions 
of,  nor  is  it  in  any  way  repugnant  to,  the 
due  process  clause,  or  the  equal  protection 
clause  of  the  14th  Amendment  to  the  Fed- 
eral Constitution. 
46  LJt^(NJ3.) 


Neither  is  the  act  violative  of  any  pro- 
vision of  our  state  Constitution. 

Having  disposed  of  this  question,  let  us 
now  determine  whether  or  not  the  execu- 
tion and  delivery  of  a  chattel  mortgage  is 
a  ^'transfer"  of  a  stock  of  goods,  wares,  or 
merchandise  otherwise  than  in  the  ordinary 
course  of  trade.  Section  3  of  said  artide 
provides:  'Transfers  under  this  act  shall 
include  sales,  exchanges,  and  assignments," 
etc. 

The  agreed  statement  of  fact  shows  that 
Thomas,  the  mortgagor,  was  to  remain  in 
possession  of  the  stock  and  sell  the  same  at 
retail  for  cash.  The  mortgage  contained 
the  usual  defeasance  clause,  and  gave 
Thomas,  the  mortgagor,  the  right  to  pay 
the  debt  and  have  the  mortgage  released  at 
any  time.  He  was  in  possession  when  the 
attachment  order  was  executed.  The  debt 
was  past  due,  and  no  foreclosure  had  been 
attempted  by  the  mortgagee.  A  transfer 
under  this  act,  to  be  void,  must  be  either 
by  sale,  exchange,  or  assignment.  Is  a 
chattel  mortgage,  such  as  was  given  in  this 
case,  either  a  sale,  an  exchange,  or  an  as- 
i  signment?  If  it  is,  then  it  comes  clearly 
within  the  inhibition  of  the  act,  and  will 
be  void  as  to  other  creditors.  If  it  is  not 
a'  sale,  exchange,  or  assignment,  then  it  is 
not  within  the  inhibition  of  the  act,  and 
is  valid  against  attachment  creditors.  It 
seems  to  be  admitted  by  the  parties,  and 
correctly,  too,  that  a  chattel  mortgage  is 
not  an  exchange,  but  it  is  contended  earn- 
estly by  counsel  for  plaintiff  in  error  that 
it  is  a  sale,  as  well  as  an  assignment. 

A  transfer,  as  defined  by  Bouvier's  Law 
Dictionary,  is:  "The  act  by  which  the 
owner  of  a  thing  delivers  it  to  another  per- 
son with  the  intent  of  passing  the  rights 
which  he  has  in  it  to  the  latter."  Counsel 
for  plaintiff  in  error,  on  page  13  of  their 
brief,  contend  that  under  this  definition  a 
chattel  mortgage  is  a  transfer.  We  cannot 
agree  with  the  contention,  for  the  mort- 
gagor ne^'er  surrendered  possession  under 
the  mortgage,  but  only  agreed  to  deliver 
possession  upon  default  or  breach  of  con- 
ditions of  the  mortgage.  And  the  creditor, 
if  so  disposed,  even  after  a  breach  of  con- 
ditions, could,  and  in  this  case  did,  fail 
to  take  possession,  and  yet  the  instrument 
was  none  the  less  a  chattel  mortgage  with 
the  possession  in  the  mortgagor,  who  still 
had  the  full  right  of  redemption  under  the 
laws  of  this  state. 

Bouvier's  definition  of  the  word  "Sale" 
is  as  follows:  "An  agreement  by  which  one 
of  two  contracting  parties,  called  the  seller, 
gives  a  thing  and  passes  the  title  to  it, 
in  exchange  for  a  certain  price."  But,  un- 
der this  definition,  it  is  necessary  that  the 
title  to  the  thing  sold  should  pass  before 
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there  would  be  a  sale,  and  no  one  surely 
will  contend  that  under  the  Oklahoma  laws 
and  decisions  the  title  to  property  covered 
by  chattel  mortgage  passes  until  after  de- 
fault and  foreclosure. 

In  Litz  V.  Exchange  Bank,  15  Okla.  664, 
83  Pac.  790,  it  is  said:  "Under  the  provi- 
sions of  our  statute,  a  mortgage  does  not 
convey  title  to  the  property  mortgaged,  but 
only  creates  a  lien  thereon.  Hence  a  mort- 
gagor has  the  undoubted  right  to  pay  the 
indebtedness,  which  thereby  extinguishes  the 
lien,  at  any  time  before  the  property  is  sold 
by  the  mortgagee.  One  of  the  objects  of  the 
statutory  notice  of  ten  days,  which  is  re- 
quired to  be  given  in  case  the  mortgagee 
attempts  to  foreclose  his  mortgage,  is  to 
give  the  mortgagor  an  opportunity  to  pay 
the  indebtedness,  and  thereby  extinguish 
the  lien  upon  the  property."  See  also  £d- 
misson  v.  Drumm-Flato  Commission  Co. 
13  Okla.  440,  73  Pac.  958.  Neither  is  a 
chattel  mortgage  given  under  the  circum- 
stances such  as  we  find  in  the  case  at  bar 
a  conditional  sale.  "Whether  there  is  a 
debt  between  the  parties  is  an  important 
inquiry  in  determining  the  nature  of  the 
transaction.  If  there  was  a  previous  debt, 
and  this  was  not  extinguished  by  the  sale, 
but  remained  as  a  subsisting  obligation,  the 
bill  of  sale,  when  connected  with  the  debt 
by  proper  evidence,  will  be  regarded  as  a 
mortgage.  But  if  the  previous  debt  was 
extinguished  by  the  sale,  and  the  vendor 
has  the  privilege  of  repurchasing  within  a 
given  time,  the  transaction  is  a  conditional 
sale."  Jones,  Chat.  Mortg.  5th  ed.  §  27,  and 
cases  cited.  "If  a  pre-existing  debt  was 
extinguished  by  a  bill  of  sale,  a  verbal 
agreement  by  the  creditor  to  resell  on  the 
debtor's  fulfilling  certain  conditions  makes 
the  transaction  a  conditional  sale,  and  not 
a  mortgage.  If  the  previous  debt  was  not 
discharged  by  the  sale,  its  continuance 
raises  a  strong  presumption  that  the  trans- 
action was  a  mortgage."  Ibid.  "Sale  to  be 
distinguished  from  mortgage. — So  sale  is 
to  be  distinguished  from  mortgage,  which, 
in  most  of  the  states,  is  a  conditional  sale 
of  personal  property  as  security  for  the 
payment  of  a  debt  as  a  performance  of  some 
other  obligation,  though,  in  some  states,  it 
is  regarded,  like  the  mortgage  upon  land, 
as  a  mere  lien  upon  the.  property,  rather 
than  a  conditional  sale."  1  Mechem,  Sales, 
§  36.  "A  sale  is  a  contract  for  the  trans- 
fer of  property  from  one  person  to  another 
for  a  valuable  consideration."  2  Kent, 
Com..  625.  "A  sale  or  exchange  is  a  trans- 
action of  property  from  one  man  to  an- 
other in  consideration  of  some  price  or  rec- 
ompense in  value."  2  Bl.  Com.  446.  A 
"sale  is  a  word  of  precise  legal  import,  both 
at  law  and  equity.  It  means,  at  all  times, 
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a  contract  between  parties  to  give  and  to 
pass  rights  of  property  for  money, — 
which  the  buyer  pays  or  promises  to  pay  to 
the  seller,  for  the  thing  bought  and  sold." 
Per  Wayne,  J.,  Williamson  v.  Beny,  8 
How.  405,  544,  12  L.  ed.  1170,  1191.  "A 
sale  is  the  transfer  of  the  absolute  title  to 
property  for  a  certain  agreed  prices"  Stary. 
"A  sale  is  the  transfer  by  mutual  agree- 
ment of  the  absolute  title  to  certain  prop- 
erty for  a  certain  price."  Scfaouler.  ''A 
sale  of  chattel  is  an  exchange  thereof  for 
money."    Parsons. 

This  settles  the  question  conclusively 
that  a  chattel  mortgage  is  not  a  sale,  nor 
a  conditional  sale;  and  the  ingenious  and 
able  argument  of  counsel  in  support  of  the 
theory  must  also  fail  in  the  light  of  the 
laws  and  adjudicated  cases  arrayed  against^ 
it.  Then,  having  thus  disposed  of  the 
terms  "sale"  and  "exchange,"  we  must  de- 
termine whether  or  not  the  chattel  mort- 
gage herein  was  an  assignment.  As  we 
understand  the  matter,  ^e  difference  be- 
tween a  chattel  mortgage  and  an  assign- 
ment is  that  a  chattel  mortgage  is  merely 
a  pledge,  lien,  or  security  for  a  sum  of 
money  due;  while  an  assignment  passes 
the  complete  title  with  the  possession  to 
the  assignee,  without  the  defeasance  clause, 
and  it  is  a  wiping  out  or  full  settlement  of 
the  debt,  while  the  chattel  mortgage  does 
not  extinguish  the  debt. 

"An  assignment  is  a  transfer  or  setting 
over  of  property,  or  of  some  right  or  in- 
terest therein,  from  one  person  to  another, 
the  term  denoting  not  only  the  act  of 
transfer,  but  also  the  instrument  by  which 
it  is  effected."  Burrill,  Assignments,  6th 
ed.  §  1.  "Distinguished  from  mortgages. 
— ^T&e  enactment  in  many  states  of  statutes 
prohibiting  preferences  in  general  assign- 
ments has  afforded  a  ground  of  attack  on 
partial  assignments  with  preferences  some- 
times successfully  resorted  to  by  nonpre- 
ferred  creditors,  where  the  claims  of  other 
creditors  are  satisfied  by  the  debtor  with 
mortgages  or  other  conveyances.  A  mort- 
gage resembles  an  assignment  more  closely 
in  the  leading  feature  of  being  a  security 
or  provision  for  debt  and  involving  a  result- 
ing interest  to  the  grantor  on  a  certain 
contingency.  An  assignment  is  more  than 
a  security  for  the  payment  of  debts.  It  is 
an  absolute  appropriation  of  property  for 
their  payment.  It  does  not  create  a  lien 
in  favor  of  creditors  upon  property  which 
in  equity  is  still  regarded  as  the  assignqr's, 
but  it  passes  both  the  legal  and  the  equita- 
ble title  to  the  property  alsolutely  beyond 
the  control  of  the  assignor.  There  remaina, 
therefore,  no  equity  of  redemption  in  the 
property,  and  the  trust  which  results  to  the 
assignor  in  the  unemployed  balance  does 
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not  indicate  such  an  equity."    Burrill,  As- 
aignments,   6th  ed.   §   6.     Gardiner,  J.,  in 
the  case  of  Leitch  v.  Hollister,  4  N.  Y.  211, 
speaking  of  the  asBignmenta,   obaerves   aa 
foUowB:  "The  conveyance,  whatever  may  be 
its  form,   is  in   effect  a  mortgage  of  the 
property  transferred.     A  trust  as  to  the 
surplus  results  from  the  nature  of  the  se- 
curity, and  is  not  the  object,  or  one  of  the 
objects,  of  the  assignment.     Whether  ex- 
pressed in  the  instrument  or  left  to  impli- 
eation   is   immaterial.     The   assignee   does 
not  acquire  the  entire  legal  and  equitable 
interest  in  the  properly  conveyed,  subject 
to  the  trust,  but  a  specific  lien  upon  it.'' 
Johnson  v.  Robinson,  68  Tex.  399,  4  S.  W. 
625.    In  Van  Patten  y.  Thompson,  73  Iowa, 
103,  34  N.  W.  763,  the  court  says:     "Chat- 
tel mortgages  covering  substantially  all  of 
the  mortgagor's  property  and  aggregating 
all  that  the  property  is  really  worth  do  not 
amount,  in  effect,  to  an  assignment  for  the 
benefit  of  creditors,  with  preferences,  even 
though  they  provide  that  the  mortgagees 
shall  take   immediate   possession   and   sell 
the   goods,   unless   the   mortgagor    regards 
the  transaction  as  a  complete  disposition 
of  his  property."    In  Manufacturers'  &  M. 
Bank  v.  Bank  of  Pennsylvania,  7  Watts  k 
S.  335,  42  Am.  Dec.  240,  it  was  contended 
that  the  conveyance  was  an  assignment  in 
trust  to  pay  a  particular  creditor,  and  not 
a  mortgage.     But  the  court  observed:   "It 
is  clearly  a  mortgage  limited  to  a  trustee  in 
fee  with  a  power  to  sell,  and  the  statute 
has  regard  not  to  a  conditional  conveyance 
which  may  revest  the  property  in  the  debt- 
or, but  to  an  absolute  assignment  to  sell 
and  pay  at  all  events."     In  Johnson's  Ap- 
peal,  103   Pa.  373,   it  was  held  that  "no 
particular  form   of  words   is  necessary  to 
constitute   an   assignment     .     .     .     under 
the  act  of  June  14,  1836,    :     .    .    but  the 
transaction  must  be  in  substance  an  abso- 
lute transfer  of  property  of  the  assignor  in 
trust  for  the  benefit  of  his  creditors.     A 
mortgage   executed    by   the   assignor    to    a 
trustee  for  creditors,  in  consideration  of  an 
extension  of  time  for  the  payment  of  the 
assignor's    debts,    being    a    mere    security, 
cannot  be  treated  as  an  assignment  for  the 
benefit  of   creditors   under   said   act."     "A 
failing  debtor  conveyed  by  mortgage  all  of 
his  property,  not  exempt  by  law  from  exe- 
cution, to  four  of  his  creditors.     He  owed 
them  about  $1,600.    The  value  of  the  goods 
conveyed  was  $1,700.     The  instrument  re- 
served to  the  mortgagor  any  surplus  that 
might  remain  after  paying  said  indebted- 
ness.   Held,  on  its  face,  the  instrument  con- 
stituted a  mortgage,  and  not  a  deed  of  as- 
signment."    Smith  V.  Moore,  2  Ind.  Terr. 
126,  48  S.  W.  1025.     "Where  an  insolvent 
debtor  makes  conveyance  of  the  whole  of 
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his  property  by  chattel  mortgage  to  one  or 
more  of  his  creditors  in  good  faith,  for  the 
security  of  a  bona  fide  indebtedness,  al- 
though in  exclusion  of  other  creditors,  the 
transaction  lacks  the  essential  elements  of 
a  trust  for  the  benefit  of  creditors,  and  can- 
not be  brought  within  the  range  of  the 
statutes  relating  to  voluntary  assign- 
ments." Smith-M'Cord  Dry  Goods  Co.  v. 
Jno.  B.  Farwell  Co.  6  Okla.  318,  50  Pac. 
149;  Nix  v.  Underbill,  8  Okla.  123,  56  Pac. 
959;  Smith  v.  Baker,  5  Okla.  326,  49  Pac. 
61;  Bessant  v.  Levy,  5  Okla.  340,  49  Pac. 
1118;  Turner  Hardware  Co.  v.  Reynolds,  2 
Ind.  Terr.  49.  47  S.  W.  307.  "Chattel  mort- 
gage  authorizing  the  mortgagee  to  take 
possession  forthwith,  and,  in  addition  to 
the  usual  power  of  sale  upon  default,  au- 
thorizing the  mortgagee  to  sell  at  private 
sale  or  in  the  usual  course  of  trade,  does 
not  vest  any  actual  title  in  the  mortgagee, 
and  is  not  inconsistent  with  the  rights  of 
the  mortgagors,  or  their  creditors,  who  may 
acquire  liens  to  redeem  at  any  time.  Hence 
such  mortgage  is  not  void  as  a  general 
assignment  with  preferences."  Cluett  v. 
Rosenthal,  100  Mich.  193,  43  Am.  St.  Rep. 
446,  58  N.  W.  1009.  "A  chattel  mortgage^ 
on  all  of  the  mortgagor's  property  intended 
as  a  lien  only,  the  mortgagor  retaining  pos- 
session and  intending  to  continue  in  busi- 
ness, and  not  to  convey  the  title  or  right  of 
possession,  does  not  operate  as  an  assign- 
ment in  favor  of  the  mortgagee  as  a  cred- 
tor."  Noyes  v.  Ross,  23  Mont  425,  47 
L.R.A.  400,  75  Am.  St.  Rep.  543,  59  Pac. 
367. 

In  the  case  of  Hannah  &  Hogg  v.  Richter 
Brewing  Co.  149  Mich.  220,  12  L.R.A. 
(N.S.)  178,  119  Am.  St.  Rep.  674,  112  N. 
W.  713,  12  Ann.  Cas.  344,  the  court  ex- 
pressly holds  that  "a  chattel  mortgage  is 
not  within  the  meaning  of  a  statute  for- 
bidding the  sale,  transfer,  or  assignment  of 
a  stock  of  goods  in  bulk  without  certain 
preliminary  proceedings."  In  Wasserman 
V.  McDonnell,  190  Mass.  326,  76  N.  E.  959, 
it  was  contended  a  chattel  mortgage  of  a 
stock  in  trade  was  invalid  because  of  the 
statute  invalidating  sales  in  bulk  of  stock 
in  trade.  The  court  held,  however,  that 
such  a  statute  had  no  application  to  the 
case  at  bar.  The  court  used  the  following 
language  in  passing  on  the  question:  "We 
are  of  opinion,  however,  that  this  act  has 
no  application  to  the  case  at  bar.  The  ob- 
ject of  the  statute  was  to  protect  creditors 
against  fraudulent  sales.  Here  no  fraud 
was  shown.  The  mortgage  was  on  six 
months'  time,  and  was  given  for  a  valua- 
ble cofksideration.  It  does  not  appear  that 
when  it  was  given  the  mortgagor  had  any 
creditors  except  the  mortgagee.  The  mort- 
gage was  duly  recorded."     In  McAvoy  y. 
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Jennings,  44  Wash.  79,  87  Pac.  63,  a  trust 
deed  for  the  benefit  of  certain  creditors 
was  held  not  to  be  within  the  terms  and 
meaning  of  the  sales  in  bulk  act  of  Wash- 
ington; the  court  saying:  "The  contention 
that  the  transfer  was  void  by  reason  of  its ' 
being  in  contravention  of  what  is  termed 
the  'sales  in  bulk'  law,  chap.  109,  p.  222, 
Laws  of  1901,  is  untenable,  for  the  reason 
that  this  was  not  a  sale  within  the  con- 
templation of  that  act.  The  object  of  that 
law  was  to  prevent  the  vendor,  generally  a 
retail  merchant,  from  escaping  his  respon- 
sibilities to  his  creditors  by  disposing  of 
all  his  stock,  pocketing  the  proceeds,  and 
leaving  his  creditors  without  redress.  But 
in  this  case  Jennings  did  not  purchase  the 
stock,  and,  under  the  terms  of  the  agree- 
ment, was  not  to  pay  any  portion  of  the 
value  of  the  stock  of  which  he  took  pos- 
session to  the  owners.  But  he  simply  acted 
as  a  trustee,  so  far  as  the  goods  assigned 
to  him  went,  for  the  benefit  of  the  cred- 
itors." 

We  fully  appreciate  the  views  expressed 
by  the  learned  counsel  when  they  recite  the 
evil  eiTects  which  flow  from  the  abuse  of 
the  chattel  mortgage  in  cases  similar  to  the 
one  under  consideration,  but  it  is  not  the 
province  of  courts  to  write  into  statutes 
words  that  the  legislature  did  not  insert, 
or  to  give  a  meaning  to  a  law  that  was 
not  intended  to  be  given  by  the  lawmakers. 
The  legislature,  with  full  authority  in  the 
premises,  prohibited  transfers  by  sale,  ex- 
change, and  assignment,  unless  certain  con- 
ditions have  been  complied  with.  The  term 
"mortgage"  or  "chattel  mortgage"  was  not 
included  in  the  list.  Why,  we  do  not  know. 
Had  the  legislature  intended  to  include 
other  methods  of  transfer,  no  doubt  it 
would  have  been  done.  Certainly  a  chat- 
tel mortgage  is  not  such  a  transfer  as  was 
meant  by  the  legislature,  and  therefore 
does  not  come  within  the  inhibition  of  said 
act,  for  the  terms  of  the  statute  are  plain 
and  unequivocal. 

We  conclude,  therefore,  that  Acts  1907- 
08  (Session  Laws  [Okla.j  p.  558),  are  not 
in  conflict  with  the  organic  law,  either 
state  or  Federal,  and  that  a  chattel  mort- 
g^e  does  not  come  within  the  inhibition 
of  said  act,  and  is  not  void  as  to  the  at- 
taching creditors. 

The  judgment  therefore  should  be  af- 
firmed. 

Ames  and  Sharp,  C.  C,  concur. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied* 
49  LJUA.(N49.). 


NEW   YORK    COURT    OP   APPEAIjB. 

JOHN  MARTIN  JOHNSON,  by  Carolina 
Locke,  Guardian  ad  Litem,  Respt., 

V. 

CITY  OF  NEW  YORK,  Appt. 

(208  N.  Y.  77,  101  N.  B.  691.) 

Mnnlclpal  oorparatlon  »  laying  sewer 
»  protection  of  children. 

A  municipal  corporation  which  closes, 
by  means  of  barricades,  a  street  in  which 
a  deep  sewer  is  being  made,  is  not  liable  for 
injury  to  a  child  which  passes  the  barri- 
cade and  slips  into  the  trench  from  a  pile 
of  sand  deposited  by  the  side  of  the  treneh 
for  use  in  the  work,  upon  which  he  goes 
to  play,  in  the  absence  of  anything  to 
charge  it  with  notice  of  some  special  danger 
to  children  in  the  conditions  which  exist. 

(Hiscock,  J.,  dissents.) 

[(April  4,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirm- 
ing a  judgment  of  a  Trial  Term  for  Kings 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  D.  Bell  and  Frank 
Julian  Price,  with  Mr.  Archibald  R. 
Watson,    for   appellant : 

The  evidence  showed  the  plaintiff  clear- 
ly guilty  of  contributory  negligence,  and 
the  complaint  should  have  been  dismissed. 

Brennan  v.  New  York,  61  N.  Y.  S.  R. 
617,  22  N.  Y.  Supp.  304;  Reynolds  v.  New 
York  C.  &  H.  R.  R.  Co.  58  N.  Y.  248. 

Defendant  was  not  guilty  of  negligence. 

McDonald  v.  Degnon-McLean  Contracting 
Co.  124  App.  Div.  824,  109  N.  Y.  Supp- 
519;  Hunt  v.  New  York,  109  N.  Y.  134, 
16  N.  E.  320;  Maginnis  v.  Brooklyn,  16  N. 
Y.  S.  R.  760,  1  N.  Y.  Supp.  522,  affirmed  in 
126  N.  Y.  644,  27  N.  E.  852;  Hart  v.  Hud- 
son River  Bridge  Co.  84  N.  Y.  66;  Stein- 
brenner  v.  M.  W.  Forney  Co.  143  App.  Div. 
73,  127  N.  Y.  Supp.  620;  Albert  v.  New 
York,  76  App.  Div.  563,  78  N.  Y.  Supp. 
366. 

Note.  ^  For  duty  toward  children  as  to 
obstructions  or  defects  in  street,  see  notes 
to  Gibson  v.  Huntington,  22  L.R.A.  561; 
Newport  News  ft  O.  P.  R.  &  Electric  Co. 
6  L.R.A.(N.S.)  906;  and  Townley  v.  Hunt- 
ington, 34  L.R.A.(N.S.)  118,  and  see  also 
the  case  of  Irvine  v.  Greenwood,  36  L.R^ 
(N.S.)  363. 
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HesBTS.  Philip  A.  Breiinan  and  Fred 
8.  liyke,  with  Mr.  Geor$:e  J.  S.  Dowllng, 
for  respondent: 

The  absolute  duty  was  upon  the  city  to 
keep  this  street  in  a  safe  condition  for 
public  use,  and  when  the  excavation  was 
made,  it  was  bound  to  see  that  it  was  care- 
fully guarded. 

Storrs  V.  Utica,  17  N.  Y.  104,  72  Am. 
Dec.  437;  Brusso  v.  Buflfalo,  90  N.  Y.  879; 
McGuire  v.  Spence,  91  N.  Y.  303,  43  Am. 
Rep.  668;  Bullock  v.  New  York,  99  N.  Y. 
654,  2  N.  E.  1;  Johnson  v.  New  York,  186 
N.  Y.  146,  116  Am.  St.  Rep.  645,  78  N.  E. 
715,  9  Ann.  Cas.  824,  20  Am.  Neg.  Rep.  694. 

The  fact  of  the  plaintiff  playing  on  the 
sidewalk  and  upon  the  sand  there  placed 
does  not  constitute  contributory  negligence. 

McGarry  v.  Loomis,  63  N.  Y.  104,  20  Am. 
Rep.  510;  McGuire  v.  Spence,  91  N.  Y.  303, 
43  Am.  Rep.  668;  Johnson  v.  New  York, 
186  N.  Y.  139,  116  Am.  St.  Rep.  546,  78  N. 
E.  716,  9  Ann.  Cas.  824,  20  Am.  Neg.  Rep. 
694;  McDonald  v.  Metropolitan  Street  R. 
Co.  167  N.  Y.  66,  60  N.  E.  282. 

The  law  does  not  require  the  same  degree 
of  prudence  of  children  as  of  adults. 

Quinlan  ▼.  Richmond  Light  &  R.  Co.  133 
App.  Div.  402,  117  N.  Y.  Supp?  641;  Stone 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  116  N.  Y. 
104,  21  N.  E.  712;  Thurber  v.  Harlem 
Bridge  M.  &  F.  R.  Co.  60  N.  Y.  326;  Por- 
cella  y.  Mutual  Reserve  Fund  Life  Asso.  60 
App.  Div.  158,  63  N.  Y.  Supp.  599. 

Werner,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  lad  of  twelve,  fell  into  a 
trench  which  the  defendant's  contractor  had 
made  for  the  building  of  a  sewer  in  Gold 
street,  between  Tillary  and  Johnson  streets, 
in  the  borough  of  Brooklyn.  He  sustained 
severe  injuries,  and  through  his  mother  as 
guardian  he  instituted  this  suit  to  recover 
damages.  At  trial  term  he  recovered  a  ver- 
dict which  was  sustained  by  a  divided  court 
at  the  appellate  division,  and  the  defendant 
has  brought  its  appeal  to  this  court.  The 
case  is  one  which  must  arouse  sympathy, 
even  if  it  cannot  bear  the  test  of  rigorous 
legal  rules,  for  the  unfortunate  plaintiff  has 
doubtless  sustained  injuries  which  may 
affect  the  whole  of  his  life.  It  is  possible 
that  this  consideration  may  have  had  its 
influence  in  securing  a  verdict  that  was  not 
satisfactory-  to  either  of  the  litigants,  for 
both  moved  to  have  it  set  aside.  The 
grounds  of  these  motions  are  not  set  forth 
in  the  record,  but  obviously  the  plaintiff's 
counsel  was  not  satisfied  witli  the  amount 
($2,600),  and  the  counsel  for  the  defend- 
ant held  to  his  contention,  made  upon  the 
motions  to  dismiss  the  complaint,  that  the 
46  L.R.A.(N£.) 


evidence  did  not  support  a  verdict  for  the 
plaintiff. 

We  think  the  motion  to  dismiss  the 
complaint^  made  at  the  close  of  the  plain- 
tiff's  case,  should  have  been  granted;  but 
the  necessity  for  such  a  ruling  was  made 
even  more  apparent  by  the  evidence  adduced 
on  behalf  of  the  defendant.  The  whole  case 
was  then  so  conclusive  against  the  plaintiff 
as  to  require  the  trial  court  to  grant  the 
motion  when  it  was  renewed. 

There  is  no  controversy  as  to  the  physi- 
cal conditions  which  existed  in  Gold  street 
at  the  time  of  the  accident.  The  defendant, 
through  its  contractors,  was  constructing 
a  sewer  12  feet  in  diameter,  and  this  was  to 
be  laid  at  a  depth  variously  stated  of  from 
25  to  35  feet.  The  trench  for  this  work  was 
16  feet  or  more  in  width  at  the  top,  and  left 
undisturbed  a  narrow  strip  of  the  roadway 
on  either  side,  probably  not  more  than 
6  or  7  feet  in  width.  The  walls  of  the  trench 
were  retained  by  sheathing  which,  in  some 
places,  had  been  driven  down  so  that  the 
upper  end  was  level  with  the  street^  and  in 
other  places  it  protruded  somewhat  above 
this  level.  At  intervals  along  the  line  of 
the  work  there  were  timbers  or  planks  laid 
transversely  from  which  were  suspended 
chain  hangers  for  the  temporary  support  of 
the  sewer  and  other  pipes.  Along  the  side 
of  the  trench  was  a  "concrete  mixer,"  which 
apparently  occupied  a  part  of  the  street 
and  extended  over  into  the  sidewalk.  This 
structure  was  movable,  and  was  changed 
from  point  to  point  as  the  work  progressed. 
Cement,  crushed  stone,  and  sand  were 
brought  to  this  mixer,  and  after  being  con- 
verted into  a  semifluid  concrete,  the  ma- 
terial was  taken  in  wheelbarrows  to  the 
trench.  The  sand  thus  delivered  was  evi- 
dently brought  in  dump  carts  or  wagons, 
and  deposited  in  such  piles  as  would  natur- 
ally form  in  that  method  of  delivery.  This 
was  the  general  condition  in  Gold  street  on 
the  20th  day  of  May,  1908,  when  the  plain- 
tiff was  hurt.  After  the  close  of  the  after- 
noon session  of  the  public  school,  he  came 
to  a  place,  near  tlie  school,  where  there  was 
a  pile  of  sand  3  feet  or  more  in  height, 
which  extended  over  the  walk  about  2  feet 
and  out  into  the  street  from  5  to  10  feet, 
so  that  the  outer  margin  came  to  a  point 
within  a  foot,  more  or  less,  of  the  trench. 
This  was  near  the  mixer,  which  was  then 
about  30  or  40  feet  from  the  entrance  to 
the  school.  The  plaintiff  went  to  this  pile 
where  he  saw  another  boy  playing,  and  as 
he  started  to  go  home  he  slipped  into  the 
trench. 

His  own  narrative  is  as  follows:  "I  tried 
to  get  up  and  go  home,  my  foot  slipped, 
and  I  went  down  into  the  hole.  I  do  not 
knpw  hpw  big  this  sand  pile  wa^    J  went 
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up  on  it  and  my  foot  slipped;  my  foot 
slipped  on  the  sand ;  it  caved  under  me  and 
I  went  down  with  it,  down  into  this  hole." 
The  only  other  eyewitness  to  the  whole  of 
the  accident  was  a  boy  named  Richards, 
who  ^ was  on  the  sand  pile  with  the  plaintiff. 
This  witness  testified :  "Between  the  side  of 
the  hole  and  the  sidewalk,  and  on  the  side- 
walk, on  the  day  the  boy  was  hurt,  for 
about  10  feet  there  was,  well,  about  3  feet 
of  sand.  This  sand  was  near  the  hole, 
about  a  foot  and  a  half  from  it.  It  extend- 
ed over  the  sidewalk  about  10  feet  from  it, 
the  edges.  I  was  on  that  pile  of  sand. 
When  he  [plaintiff]  got  ready  to  go  home, 
he  started  to  stand  up;  when  he  did  he 
slid  right  in  the  hole  off  the  sand.  He  was 
Bitting  down  in  the  sand,  playing.  He 
started  to  get  right  up  and  slid  down  in 
the  hole.  There  was  nothing  on  the  edge 
of  the  hole  to  keep  anybody  from  sliding 
in."  No  witness  attempts  to  state  how  long 
this  particular  pile  of  sand  had  been  there, 
although  there  is  a  bit  of  testimony  from 
which  it  may  be  inferred  that  the  same  con- 
dition had  existed  on  the  previous  day. 
The  trend  of  all  the  evidence,  however,  in- 
dicates that  the  conditions  were  constantly 
changing  as  the  materials  were  needed  at 
different  points  in  the  progress  of  the  work, 
and  it  seems  to  be  a  fair  inference,  even 
from  the  testimony  for  the  plaintiff,  that 
this  identified  pile  of  sand  had  not  existed 
for  so  long  a  time  as  to  charge  defendant  or 
its  contractors  with  notice  of  probable  dan- 
ger from  that  one  source.  This  is  practical- 
ly the  whole  of  the  story  for  the  plaintiff. 
There  are  a  number  of  witnesses  who  tes- 
tify €is  to  the  general  situation,  but  they 
add  nothing  of  importance  to  what  has  been 
referred  to  or  quoted. 

In  what  was  the  defendant  negligent? 
Counsel  for  the  respondent  argues  that  it 
was  the  duty  of  the  defendant  to  keep  the 
street  ir  a  safe  condition,  and  he  attempts 
to  support  his  contention  by  citing  such 
cases  as  McGarry  v.  Loomis,  63  N*  Y.  104, 
20  Am.  Rep.  510;  McQuire  v.  Spence,  01 
N.  Y.  303,  43  Am.  Rep.  668;  Weston  v. 
Troy,  139  N.  Y.  281,  34  N.  E.  780,  and  other 
similar  cases  which  are  obviously  not  appli- 
cable to  such  a  situation  as  is  disclosed  by 
the  record  in  this  case.  It  is  horn  book  law 
that  a  municipality  is  required  to  exercise 
reasonable  care  to  keep  its  streets  in  a  safe 
condition  for  travelers  and  all  other  persons 
who  may  lawfully  use  them.  But  that  is 
not  the  rule  which  governs  a  case  like  this. 
Cities  and  villages  must  build  sewers  and 
other  conduits,  the  construction  of  which  t 
necessitates  the  taking  up  of  pavements  and 
the  making  of  excavations.  Manifestly  a 
street  that  is  torn  up  by  such  operations 
cannot  be  safe  in  the  ordinary  acceptation 
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of  the  term,  for  the  very  prosecution  of  the 
work  creates  obvious  dangers.  In  such  cir- 
cumstances a  municipality  is  chargeable 
with  a  reasonable  degree  of  care  and  dili- 
gence in  employing  proper  safeguards  to 
prevent  wayfarers  and  others  lawfully  using 
a  street,  from  getting  into  pitfalls  and  places 
of  hidden  danger.  That  was  done  in  the 
present  instance  by  barricading  the  street 
against  vehicular  traffic,  and  by  the  display 
of  signs  indicating  that  the  street  was 
closed.  Even  that  was  apparently  a  work 
of  supererogation,  at  least  by  day,  for  the 
character  of  the  excavation  and  its  sur- 
roundings were  such  as  to  bar  the  usual  ac- 
cess to  the  street,  and  to  give  notice  to  all 
that  for  the  time  being  it  was  closed.  For 
obvious  reasons  the  sidewalks  had  to  be  kept 
open  for  the  use  of  the  abutters  and  their 
families,  and  for  the  children  who  attended 
the  public  school  situate  in  the  block,  but 
not  even  a  child,  old  enough  to  go  to  school, 
could  have  misapprehended  the  situation. 
The  defendant  and  its  contractors  had  ap- 
parently done  everything  for  the  safety  of 
the  public  that  reasonable  prudence  could 
have  dictated,  except  to  fence  off  the  trench 
or  to  station  a  watchman  at  each  sand  pile. 
Nothing  in  4he  previous  course  of  the  work 
had  indicated  any  necessity  for  such  ex- 
traordinary precaution^,  and  the  record  con- 
tains no  suggestion  that  such  a  course  would 
have  l)een  practicable,  even  if  the  law  were 
so  stringent  as  to  require  it.  Doubtless  a 
barrier  might  have  been  erected  that  would 
have  rendered  impossible  such  an  accident 
as  befell  this  plaintiff,  but  we  are  not  in- 
formed whether  the  sewer  could  have  been 
built  under  such  conditions.  It  is  evident, 
also,  that  a  man  might  have  been  stationed 
at  each  pile  of  sand  to  warn  away  the  chil- 
dren, but  the  record  contains  no  suggestion 
that  children  had  previously  played  in  the 
sand.  Apart  from  all  this,  however,  there  is 
the  conclusive  answer  that  neither  the  de- 
fendant nor  its  contractors  were  bound  to  go 
to  any*such  length,  unless  previous  experi- 
ence with  children  there  might  have  sug- 
gested  the  necessity  for  greater  care  than 
they  exercised.  They  were  not  insurers 
against  accident.  They  were  simply  bound 
to  use  such  reasonable  care  to  prevent  ac- 
cident as  the  nature  of  the  work  and  the 
surroundings  would  suggest  to  men  of  ordi- 
nary prudence  and  foresight.  It  may  be 
that  under  certain  circumstances,  which  are 
not  here  shown  to  have  existed,  the  defend- 
ant and  its  contractors  might  have  been 
ciiargeable  with  a  degree  of  care  respecting 
children  that  would  not  be  necessary  as  to 
adults.  Children  have  playful  instincts 
which  render  some  dangerous  places  pecul- 
iarly attractive.  For  purpose  of  illustra- 
tion we  may  refer  to  the  "mixer"  in  this 
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case  as  an  example.  If,  for  instance,  that 
mechanica]  appliance  had  been  allowed  to 
continue  in  motion  unattended  by  work- 
men with  the  result  that  it  had  habitually 
attracted  children  to  positions  of  danger, 
we  might  have  a  case  in  which  even  a  mu- 
nicipality in  the  prosecution  of  work  in  a 
public  street  would  be  chargeable  with  a 
degree  of  care  which,  in  similar  circumstan- 
ces, but  upon  private  property,  could  not  be 
imputed  to  an  owner  of  such  an  appliance. 
The  well-known  "turntable"  case  (Walsh  v. 
Fitchburg  R.  Co.  145  N.  Y.  301,  27  L.R.A. 
724,  45  Am.  St.  Rep.  615,  39  N.  E.  1068,  in 
which  it  was  held  that  the  defendant  was 
not  liable  for  injuries  to  a  child  at  a  turn- 
table that  was  left  unlocked  and  unguarded 
on  the  railroad  lands,  waa  decided  upon 
the  principle  that  one  who  maintains  such 
an  appliance  upon  his  own  lands  is  tmder 
no  obligation,  even  to  a  trespassing  infant, 
to  keep  it  in  a  safe  condition.  Conceding 
that  the  rule  of  that  case  has  no  applica- 
tion to  a  similar  situation  in  a  public  street, 
we  do  not  perceive  how  that  can  help  this 
plaintiff. 

The  rule  of  reasonable  care  must  be 
considered,  not  in  the  light  of  the  accidenc 
which  happened,  but  with  reference  to  what 
ordinary  prudence  should  have  anticipated 
as  likely  to  happen.  In  the  absence  of  evi- 
dence tending  to  show  that  the  defendant 
was  chargeable  with  notice  of  some  special 
danger  to  children  in  the  conditions  which 
existed,  it  would  be  as  reasonable  to  hold 
that,  even  if  there  had  been  a  fence  around 
the  trench,  there  should  have  been  a  watch- 
man to  prevent  mischievous  boys  from 
climbing  over  it,  as  it  would  be  to  decide 
that  the  defendant  should  have  anticipated 
that  a  boy  was  going  to  slide  into  this  exca- 
vation from  a  pile  of  sand  3  feet  in  height 
and  covering  an  area  of  from  8  to  10  feet 
in  diameter. 

We  have  considered  the  case  upon  the  evi- 
dence for  the  plaintiff,  giving  him  the  bene- 
fit of  every  inference  which  can  legitimately 
be  drawn  in  his  favor.  We  might  go  far- 
ther, and  demonstrate  by  the  more  complete 
and  convincing  evidence  adduced  for  the 
defendant,  that  the  conditions  were  clearly 
such  as  to  impute  to  the  defendant  no  neg- 
ligence in  respect  of  the  unfortunate  acci- 
cident  to  the  plaintiff.  This  we  deem  un- 
necessary, since  the  plaintiff's  case  must 
fail  on  his  own  showing. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
«7ent. 

Cnllen,  Ch.  J.,  and  Gray,  Collin,  Cnd- 
deback,  and  Miller,  JJ.,  concur. 


Hiacock,  J.,  dissents. 
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(214  Mass.  492,  102  N.  E.  67.) 

Husband  and  wife  —  alienation  of  af- 
fections «-  necessity  of  malice. 

Malice  is  an  ingredient  of  liability  to  a 
woman  for  the  alienation  of  her  husband's 
affections,  if  his  conduct  was  caused  by  ad- 
vice given  with  a  friendly  desire  to  assist 
him,  although  it  may  have  been  mistaken. 

(May  22,  1913.) 

Note. ^Malice  as  essential  to  an  ac- 
tion for  alienation  of  affections,  in 
absence  of  meretriciotis  relations. 

As  to  the  effect  of  the  fact  that  the 
husband  or  wife  of  the  plaintiff,  in  an  ac- 
tion for  alienation  of  affections  or  criminal 
conversation,  was  the  active  and  aggressive 
partv,  see  the  notes  to  Scott  v.  O'Brien, 
16  L.R.A.(N.S.)  742,  and  Miller  v.  Pearce, 
43  L.R.A.(N.S.)    332. 

Generally. 

It  may  be  laid  down  as  a  general  rule, 
at  least  where  there  is  no  element  of  se- 
duction or  adultery,  that  a  defendant  in  an 
action  for  alienation  of  affections  is  not 
liable  unless  he  acted  maliciously  whether 
he  is  a  parent  of  or  stranger  to  the  plain- 
tiff's spouse.  It  is  true  that,  as  is  herein- 
after shown,  it  requires  more  evidence  to 
establish  malice  on  the  part  of  the  parent, 
than  is  necessary  in  the  case  of  a  stranger, 
but  this  difference  is  an  evidential  one  mere- 
ly. 

It  does  not  affect  the  truth  of  the  above 

statement  that  it  is  always  material  to  in- 
quire whether  the  defendant  was  influenced 
by  malevolent  or  improper  motives  (Bo- 
land  V.  Stanley,  88  Ark.  662,  129  Am.  St. 
Rep.  114,  115  S.  W.  163) ;  and  the  question 
is  ordinarily  one  for  the  jury  (Kelso  v. 
Kelso,  43  Ind.  App.  115,  86  N.  E.  1001). 

It  is  held  that  in  actions  of  this  char- 
acter, the  term  "malice"  does  not  neces- 
sarily mean  that  which  must  proceed  from 
a  spiteful,  malignant,  or  revengeful  dis- 
position, but  implies  merely  a  conduct  in- 
jurious to  another,  though  proceeding  from 
an  ill-regulated  mind  not  sufficiently  cau- 
tious before  it  occasions  the  injury.  If  the 
conduct  is  unjustifiable,  and  actually  caused 
the  injury  complained  of,  malice  in  law 
will  be  implied.  Boland  v.  Stanlcv,  supra: 
Westlake  v.  Westlake,  34  Ohio  St.  621,  32 
Am.  Rep.  397. 

Strangers. 

While,  as  will  be  seen  in  a  subsequent 
division  of  this  note,  the  law  is  inclined 
to  be  indulgent  toward  a  parent  who  by 
interfering,  alienates  the  anections  of  his 
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EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Norfolk  County 
made  during  the  trial  of  an  action  brough:: 
to  recover  damages  for  causing  plaintiff's 
husband  to  desert  her,  which  resulted  in  a 
verdict  in  defendant's  favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  O.  Howard,  for  plaintiff: 

There  is  a  marked  distinction  between 
the  rights  and  privileges  of  a  parent  in 
such  cases,  and  those  of  a  mere  intermed- 
dling stranger. 

Payne  v.  Williams,  4  Baxt.  583;  Ruling 
v.  Huling,  32  111.  App.  519;  llutcheson  v. 
Peck,  6  Johns.  196;  Bennett  v.  Smith,  21 
Barb.  439;  Oakman  v.  Beldeu,  94  Me.  280, 


80  Am.  St.  Rep.  396,  47  Atl.  553;  Tucker  ▼. 
Tucker,  74  Miss.  101,  32  L.R.A.  023,  19 
So.  955;  Schouler,  Dom.  Rel.  p.  52. 

Slight  acts  tending  to  dissuade  the  wifo 
from  living  with  her  husband  are  requisite 
to  a  cause  of  action. 

Bennett  v.  Smith,  21  Barb.  439. 

By  refusing  to  follow  her  husband  to 
Italy,  the  plaintiff  forfeited  none  of  her 
legal  rights. 

Bigaouette  v.  Paulet,  134  Mass.  123,  45 
Am.  Rep.  307. 

Messrs.  H.  T.  Richardson  and  G.  P. 
Holbrook,  for  defendant: 

Malice  on  the  part  of  the  defendant  was 
the  foundation  of  the  action,  and,  if  none 


or  her  child,  and  frequently  indulges  the 
presumption  that  the  parent  was  actuated 
merely  by  parental  affection  and  solicitude 
for  the  child's  welfare,  the  courts  stand 
ready  to  condemn  a  stranger  who  similarly 
invades  the  home.  So,  while  malice,  as  said 
before,  is  always  a  vital  element  of  every 
action  for  alienation  of  affections,  there  is 
this  difference  between  the  two  lines  of 
cases,  namely:  in  the  case  of  a  parent  good 
faith  will  be  presumed  in  the  absence  of 
circumstances  indicating  malice,  whereas  a 
stranger  who  alienates  the  affections  of  an- 
other's spouse  does  so  at  his  peril,  and  is 
aided  by  no  such  presumption.  Boland  v. 
Stanley,  supra. 

Even  though  the  wife  may  have  a  just 
cause  for  separation  or  divorce,  she  may 
elect  to  abide  by  her  situation  and  remain 
with  her  husband,  and  if  she  chooses  to  do 
so,  no  stranger  has  the  right  to  intermeddle 
with  the  domestic  and  marital  relations  of 
husband  and  wife,  and  if  he  voluntarily 
does  so,  he  is  amenable  for  the  conse- 
quences. Modisett  v.  McPike,  74  Mo.  636. 
In  this  case,  however,  the  court  said  that 
it  would  be  otherwise  if  the  wife,  having 
just  cause  for  the  separation  or  for  a  di- 
vorce, voluntarily  sought  the  advice,  shel- 
ter, and  protection  of  a  relative  or  even  a 
stranger;  and  that  in  such  a  case  a  relative 
or  stranger  affording  protection  or  advice 
is  not  answerable  to  the  husband  for  such 
conduct,  if  he  acts  in  good  faith  and  from 
motives  of  kindness  and  humanity. 

So,  the  husband  makes  out  a  prima  facie 
case  against  a  stranger  when  he  shows  that 
the  latter  voluntarily  and  unasked  inter- 
fered with  his  domestic  affairs,  and  inten- 
tionally urged  and  induced  his  wife  to 
desert  and  abandon  him.  and  to  refuse  to 
live  with  him;  and  in  the  absence  of  any- 
thing in  the  evidence  to  justify  or  excuse 
such  conduct,  the  plaintiff's  right  to  a  re- 
coverv  is  established.  Hartpence  v.  Rogers, 
143  Mo.  623,  45  S.  W.  060. 

In  Sickler  v.  Mannix,  68  Neb.  21,  93 
N.  W.  1018,  involving  a  wife's  action 
against  another  woman  for  alienating  her 
husband's  affections,  the  defendant  contend- 
ed that  the  petition  did  not  state  a  cause 
of  action  in  that  it  failed  to  charge  that 
she  was  actuated  by  malicious  motives,  but 
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the  court  held  that,  if  the  conduct  of  the 
defendant  wa^*  unjustifiable,  and  actually 
caused  the  injury,  malice  in  law  would  be 
implied,  and  that  therefore  a  petition  which 
charged  that  the  defendant  wrongfully, 
wickedly,  and  unlawfully  sought  and  court- 
ed the  society  of  the  plaintiff's  husband 
sufficiently  charged  that  it  was  maliciously 
done. 

In  actions  for  the  enticing  away  and  har- 
boring the  plaintiff's  wife,  the  New  York 
courts  have  stated  in  general  terms  that 
the  husband  has  the  right  to  the  society 
and  assistance  of  his  wife,  and  that  who- 
ever persuades  or  entices  her  to  separate 
herself  from  him,  and  thus  deprives  iiim  of 
that  right,  is  liable  to  an  action.  Schune- 
man  v.  Palmer,  4  Barb.  225,  and  that  when- 
ever a  wife  is  unjustifiable  in  abandoning 
her  husband,  he  who  knowingly  and  inten- 
tionally assists  her  in  thus  violating  her 
duty  is  guilty  of  a  wrong  for  which  an 
action  will  lie.  Barnes  v.  Allen,  30  Barb. 
663. 

In  Heermance  v.  James,  47  Barb.  120,  32 
How.  Pr.  142,  the  court  indorsed  the  doc- 
trine that  if  the  defendant,  by  persuasion  or 
force,  prevents  the  plaintiff's  wife  from  re- 
turning to  her  husband,  he  is  liable,  or 
if  he  persuades  her  to  stay  away  from  her 
husband,  duch  persuasion  is  an  unlawful 
act;  and  that  the  law  imputes  an  unlawful 
purpose  to  all  persons  who  do  an  unlaw- 
ful act;  and  that  if  the  defendant  had  done 
cither  of  these  acts,  he  was  liable  without 
reference  to  his  motives  and  intentions. 

In  Phelps  v.  Bergers,  92  Neb.  851,  139 
N.  W.  632,  involving  a  husband's  action 
against  another  man  for  alienating  the  af- 
fections of  the  former's  wife,  the  court  held 
that  there  was  error,  as  against  the  plain- 
tiff, in  so  much  of  an  instruction  as  told 
the  jury  that  any  enticements  of  the  plain- 
•  tiff's  wife  by  the  defndant  with  a  view  of 
causing  a  separation,  otherwise  than  those 
of  an  adulterous  nature,  must  be  shown 
to  have  l)een  maliciously  done:  and  that 
there  was  error,  as  airainst  the  defendant 
in  the  remainder  of  the  instruction,  which 
told  the  jury  that  the  law  presumes  malioe, 
if  one  wrongfully  does  acts  tending  to  dis- 
turb the  harmony  of  the  family  relations 
between  husband  and  wife,  and  that  the  law 
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existed,  there  was  no  liability,  even  if  what- 
ever advice  or  assistance  the  defendant  gave 
to  the  husband  was  partly  or  wholly  the 
cause  of  the  desertion. 

Tasker  v.  Stanley,  153  Mass.  148,  10 
L.R.A.  468,  26  N.  E.  417;  Walker  v.  Cronin, 
107  Mass.  555;  Houghton  v.  Rice,  174  Mass. 
366,  47  L.R.A.  310,  75  Am.  St.  Rep.  351, 
54  N.  E.  843. 

Morton,  J.,  delivered  the  opinion  of  the 
court : 

The  only  exception  in  this  case  is  to  the 
refusal  of  the  trial  judge  to  instruct  the 
jury  as  requested  <  by  the  plaintilT,  that  she 
need  not  prove  malice  on  the  part  of  the 


defendant  in  order  to  entitle  her  to  re- 
cover. We  do  not  understand  the  plaintiff 
to  find  any  fault  with  the  instructions  that 
were  given,  if  the  instruction  requested  was 
rightly  refused. 

We  think  tliat  the  instruction  asked  for 
could  not  have  been  properly  given.  In  Tas- 
ker V.  Stanley,  153  Mass.  148,  150,  10 
L.R.A.  468,  26  N.  E.  417,  in  an  action  for 
alienating  the  affections  of  the  plaintiff's 
wife,  and  enticing  her  to  leave  him,  it  was 
held  that  the  defendants  had  a  right  to 
show  that  their  advice  was  honestly  given 
with  a  view  to  the  welfare  of  both  parties, 
and  that,  in  order  to  render  them  liable,  it 
should  appear  that  the  advice  was  not  given 


concludes  in  such  circumstances  that  the 
acts  were  malicious.  In  reaching  this  con- 
clusion the  court,  after  alluding  to  the 
presumption  of  good  faith  that  obtains  in 
favor  of  a  parent,  said  that  only  wheii  a 
stranger  interfere^  in  the  family  matters, 
there  is  no  presumption  of  good  faith,  and 
that  if  his  acts  were  wrongful  and  calculated 
to  alienate  the  wife's  affections  from  her 
husband,  and  did  produce  that  result,  he  is 
liable  for  such  damages  as  he  occasions. 
It  is  to  be  noted  that  this  case  was  appealed 
by  the  defendant,  and  that  apparently  the 
only  objection  to  the  charge  mentioned 
was  the  defendant's  objection  to  the  state- 
ment relating  to  the  presumption  of  malice, 
but  it  does  not  seem  just  clear  why  the 
court  regarded  the  instruction  as  erroneous 
in  that  respect. 

In  Miller  v.  Pearce,  —  Vt.  — ,  43  L.R.A, 
(N.S.)  332,  85  Atl.  620,  involving  an  ac- 
tion against  a  stranger  for  alienating  the 
affections  of  the  plaintiff's  husband,  the 
court  held  that  malice  need  not  be  found 
to  support  a  judgment  against  the  defend- 
ant, although  exemplary  damages  were 
claimed,  as  malice  goes  to  the  amount  of 
damages,  not  to  the  right  of  recovery.  But 
this  case  seems  to  stand  alone  on  this  prop- 
osition. Geromini  v.  Brunelli  goes  to 
the  other  extreme,  and  practically  places 
the  burden  of  prooif  of  malice  on  the  plain- 
tiff; and  it  is  the  accepted  rule  of  the 
other  cases,  that  even  a  stranger  is  not 
liable  if  he  did  not  act  from  malice,  act- 
ual or  implied.  Not  only  is  there  a  plain 
implication  to  this  effect  in  some  of  the 
foregoing  cases,  but  it  is  expressly  held 
that  giving  advice  to  a  wife  which  induces 
her  to  leave  her  husband  is  not  actionable 
if  given  honestly,  with  a  view  to  the  wel- 
fare of  both  parties,  by  one  who  has  no 
special  influence  or  authority  over  her,  and 
such  one  may,  as  defendant  in  an  action 
for  enticing  the  wife,  be  permitted  to  testi- 
fy that  he  had  no  intention  to  bring  about 
a  separation.  Tasker  v.  Stanley,  153  Mass. 
148,  10  L.R.A.  468,  26  N  E.  417.  See 
also  Modisett  v.  McPike,  supra. 

And  the  New  York  court  holds  that  one 
who  marries  a  woman  who  has  obtained  an 
invalid  divorce  in  another  state  from  her 
former  husband  is  not  to  be  regarded  as  a 
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mere  stranger,  intermeddler,  or  seducer, 
and  cannot  be  held  liable  in  an  action 
for  alienation  of  affections,  where  he  is  to 
be  regarded  as  having  acted  in  the  honest 
belief  that  he  had  the  right  to  marry  the 
woman.  HoUister  v.  Valentine,  60  App. 
Div.  582,  75  N.  Y.  Supp.  115. 

Therefore,  a  letter  from  the  judge  of  a 
foreign  state  certifying  that  a  divorce  from 
the  plaintiff  obtained  there  by  her  hus- 
band was  valid  is  admissible  in  evidence 
for  the  purpose  of  showing  the  defend- 
ant's good  faith.  Strock  v.  Russell,  148 
App.  Div.  483,  132  N.  Y.  Supp.  968. 

In  Whitman  v.  Egbert,  27  App.  Div.  374, 
50  N.  Y.  Supp.  3,  involving  an  action-  by 
a  wife  against  another  woman  for  alienat- 
ing her  husband's  affections,  the  court  laid 
down  a  rule  that  it  was  incumbent  upon 
the  plaintiff  to  prove  that  the  defendant 
was  blamable  for  plaintiff's  husband's  in- 
fatuation, and  that  unless  the  defendant 
did  or  said  something  with  the  wrongful 
and  wilful  intent  to  engage  his  affections, 
and  thereby  seduce  him  from  his  fidelity 
to  his  wife,  and  unless  she  was  successful 
in  this  purpose,  she  was  not  liable;  and 
that  the  law  imputed  to  her  no  fault  be- 
cause of  her  attractiveness,  nor  because  she 
may  have  been  pleased  with  the  admiration 
of  the  plaintiff  s  husband.  It  seems  that 
this  case  goes  upon  the  ground  that  the 
defendant  was  not  guilty  of  alienating  the 
affections,  rather  than  the  ground  that 
she  did  not  alienate  them  maliciously. 

Parents. 

In  an  earlier  note  appended  to  Multer 
V.  Knibbs,  9  L.R.A.  (N.S.)  322,  presenting 
the  earlier  cases  on  this  phase  of  the  ques- 
tion, it  is  shown  that  the  authorities  are 
agreed  that  a  parent  will  not  be  liable  to 
the  spouse  of  his  child  for  causing  their 
separation,  if  the'  counsel  given  and  the 
persuasion  used  by  him  are  such  as  he 
thoroughly  and  honestly  considers  to  be 
called  for  by  the  best  interests  of  the 
child, — in  other  words  if  his  acts  arc 
done  in  good  faith  and  without  malice: 
and  that  the  rule  is  the  same  whether 
the  child  advised  or  persuaded  is  a  son  or 
daughter.     This   rule   is   supported   by   the 
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honestly,  or  was  given  from  malevolent  mo- 
tives. We  think  that  the  same  principles 
apply  in  an  action  by  the  wife  for  persuad- 
ing and  enticing  her  husband  to  leave  her 
and  take  with  him  their  minor  children.  It 
is  true  that  the  husband  is  bound  to  sup- 
port his  wife,  and  that  he  is  liable  to  a 
criminal  complaint  if  he  unreasonably  re- 
fuses or  neglects  to  do  so.  But  we  do  not 
thiik  that  that  fact  can  affect  his  right  to 
such  advice,  or  render  a  third  party  liable 
for  advice  which  is  given  with  an  honest 
and  friendly  desire  to  assist  him,  even 
though  it  may  lead  to  his  separation  from 
his  wife,  and  may  turn  out  not  to  have  been 
the  best  advice  that  could  have  been  given. 
The  liability  of  the  defendant  does  not  de- 
pend upon  whether  the  separation  resulted 


wholly  or  in  part  from  the  advice  which  he 
gave,  but  quo  animo  the  advice  was  given. 
Tliere  must  have  been  an  invasion  of  the 
plaintiff's  rights  in  some  form  by  the  de- 
fendant, in  order  to  entitle  her  to  maintain 
an  action  against  him.  In  order  to  show 
that  in  the  present  case,  she  had  to  show 
malice  on  his  part.  This  she  failed  to  do. 
It  follows  that  the  exceptions  must  be  over- 
ruled. See  Corey  v.  Eastman,  166  Mass. 
279,  287,  66  Am.  St.  Rep.  401,  44  N.  E.  217; 
Plant  v.  Woods,  176  MasB.  492,  600,  51 
L.R.A.  339,  79  Am.  St  Rep.  330,  67  N.  E. 
1011;  Multer  v.  Knibbs,  103  Mass.  556,  9 
L.R.A.(N.S.)  322,  79  N.  E.  762,  9  Ann.  Cas. 
958. 

Exceptions  overruled. 


later  cases,  which  include,  besides  the  other 
cases  cited  in  this  division  of  the  note,  the 
case  of  Hostetter  v.  Green,  160  Ky.  661,  160 
S.  W.  652. 

And  the  existence  of  malice  miist  be  af- 
firmatively proved,  for  a  parent  who  ad- 
vises his  son  or  daughter  to  leave  the 
marital  home  is  presumed  to  have  done  so 
out  of  parental  affection  and  solicitude 
for  the  welfare  of  the  child,  and  he  cannot 
be  held  liable  unless  the  plaintiff,  who  has 
the  burden  of  proof,  establishes  that  his 
advice  or  conduct  is  actuated  by  malicious 
motives.  Hossfeld  v.  Hossfeld,  110  C.  C. 
A.  131,  188  Fed.  61;  Jonas  v.  Hirshburg, 
18  Ind.  App.  681,  48  N.  E.  656;  Workman 
V.  Workman,  43  Ind.  App.  382,  86  N.  E. 
997;  Heisler  v.  Heisler,  161  Iowa,  603,  131 
N.  W.  676;  Corrick  v.  Dunham,  147  Iowa, 
320,  126  N.  W.  160;  Busenbark  v.  Busen- 
bark,  150  Iowa,  7,  139  N.  W.  332;  Miller 
V.  Miller,  164  Iowa,  344,  134  N.  W.  1068; 
Cornelius  v.  Cornelius,  233  Mo.  1,  136  S. 
W.  66;  Miller  v.  Miller,  122  Mo.  App.  693, 
99  S.  W.  767;  Fronk  v.  Fronk,  169  Mo. 
App.  643,  141  S.  W.  692;  Allen  v.  Forsythe, 
160  Mo.  App.  262,  142  S.  W.  820;  Greuneich 
V.  Greuneich,  23  N.  D.  368,  137  N.  W.  416; 
Beisel  v.  Gerlach,  221  Pa.  232,  18  L.R.A. 
(N.S.)  616,  90  Atl.  721;  Gross  v.  Gross, 
70  W.  Va,  317,  39  L.R.A.(N.S.)  261,  73 
S.  E.  961;  Jones  v.  Monson,  137  Wis.  478, 
129  Am.  St.  Rep.  1082,  119  N.  W.  179. 

Any  other  rule  would  be  an  unjust  one. 
For  instance,  it  would  be  unjust  as  applied 
in  the  situation  in  the  case  of  Bailey  v. 
Kennedy,  148  Iowa,  716,  126  N.  W.  181, 
where  the  court  said:  "Taking  the  situation 
of  these  parties  as  it  was  in  1903,  the 
plaintiff's  wife  was  living  apart  from  him, 
and  was  in  poverty  and  dependent  upon 
her  own  efforts  to  make  a  living.  If,  under 
such  circumstances,  her  father-in-law  could 
not  employ  her,  or  even  furnish  her  a  home, 
without  being  guilty  of  harboring  her  in 
an  evil  sense,  then  her  situation  was  very 
helpless  indeed. 

For,  as  has  been  said,  the  father's  home 
is  the  child's  refuge  and  consolation  in  dis- 
tress, and  when  a  father  receives  a  married 
daughter  into  his  household,  he  does  not 
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subject  himself  to  an  action  for  alienation 
of  affections,  unless  it  appears  either  that 
he  detains  the  wife  against  her  will,  oi 
that  he  enticed  her  away  from  her  husband 
from  improper  motives.  Bad  or  unworthy 
motives  cannot  be  presumed  in  such  a  caae. 
They  are  to  be  positively  shown  or  neces- 
sarily deduced  from  the  facts  and  circum- 
stances. Boland  v.  Stanley,  88  Ark.  662, 
129  Am.  St.  Rep.  114,  116  S.  W.  163. 

There  can  be  no  recovery  from  the  par- 
ent unless  the  evidence  shows  either  malice, 
or  a  continued  effort  on  the  defendant's 
part  to  keep  the  parties  to  the  marriage 
separated.  Farneman  v.  Farneman,  46  Ind. 
App.  459,  90  N.  E.  776,  91  N.  E.  968. 

And  the  measure  of  proof  of  malice  must 
be  greater  than  is  necessary  in  the  case  of 
a  mere  stranger.  Ickes  v.  Ickes,  237  Pa. 
682,    44    L.R.A.(N.S.)     1118,    86    Atl.    885. 

An  instruction  which  omits  the  qualifi- 
cation that  the  defendant  must  have  acted 
intentionally  or  knowingly  is  properly  re- 
fused. Powers  V.  Sumbler,  83  B^n.  1,  110 
Pac.  97. 

And  it  is  error  for  the  court  to  charge 
that  it  is  the  duty  of  the  parents  to  advise 
their  son  to  live  with  his  spouse.  Walter 
V.  Walter,  172  Mich.  361,  137  N.  W.  677. 

In    Ellsworth   v.   Shimer,   71   Misc.   676, 

128  N.  Y.  Supp.  883,  the  court  holds  that 
in  an  action  for  alienating  a  wife's  af- 
fections, the  quo  animo  of  the  defendant 
is  a  material  point,  and  it  was  held  that  a 
complaint  which  did  not  alle^  the  defend- 
ant's motives,  or  show  that  there  were  im- 
proper relations  between  the  defendant  and 
the  wife,  was  insufficient,  since  for  all  that 
appeared  from  the  complaint  the  defendant 
might  have  been  the  wife's  father  or  brother, 
who  had  performed  only  his  duty  in  doing 
the  act  which  caused  the  separation. 

Without  commenting  upon  the  necessity 
of  malice,  the  court,  in  Leucht  v.  Leucht, 

129  Ky.  700,  130  Am.  St.  Rep.  486,  112 
S.  W.  846,  denied  a  recovery  against  the 
parent  where  the  evidence  sought  to  be 
introduced,  apparently  for  the  purpose  of 
showing  malice,  was  incompetent. 

In  Westlake  v.  Westlake,  34  Ohio  St. 
621,  32  Am.  Rep.  397,  involving  an  actioB 
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by  a  wife  against  her  father-in-law,  it  was  | 
held  that  the  trial  court  erred  in  refusing 
to  charge  that,  to  entitle  the  plaintiff  to 
recover,  the  defendant  must  have  malicious- 
ly caused  the  separation  of  the  husband 
and  wife;  but  the  supreme  court  added  that 
if  the  conduct  of  the  defendant  was  un- 
justifiable, and  actually  caused  the  injury 
complained  of,  which  was  a  question  for 
the  jury,  malice  in  law  would  be  implied 
from  such  conduct,  and  that  the  court 
should  have  so  charged. 

But  the  Indiana  appellate  court  holds 
that  while  the  fact  that  the  parent  may  do 
the  act  without  legal  excuse  may  warrant 
the  jury  in  inferring  malice,  it  does  not 
constitute  malice  as  a  matter  of  law,  and 
it  is  therefore  error  to  instruct  the  jury 
that  an  act  is  deemed  to  have  been  done 
maliciously  when  done  purposely,  without 
just  cause  or  legal  excuse,  and  that  a  par- 
ent when  so  acting  is  liable  for  damages. 
Kelso  y.  Kelso,  43  Ind.  App.  115,  86  N. 
E.  1001. 

The  protection  afforded  a  parent  in  this 
respect  is,  of  course,  not  an  absolute  one. 
The  later  cases,  like  the  earlier  ones  set 
out  in  the  note  in  9  L.R.A.(N.S.)  324, 
hold  that  if  the  parent  acts  maliciously 
and  unjustifiably  in  bringing  about  the 
separation,  he  is  liable  to  the  injured  party 
as  if  he  were  a  stranger.  This  proposition 
is  supported  by  implication  by  some  of  the 
decisions  above  cited  in  this  division  of  the 
note,  and  it  has  been  expressly  applied  in 
the  following  cases:  Boland  v.  Stanley,  88 
Ark.  562,  129  Am.  St.  Rep.  114,  115  S.  W. 
163;  Jonas  v.  Hirshburg,  18  Ind.  App.  581, 
48  N.  E.  656;  Heisler  v.  Heisler,  151  Iowa, 
603,  131  N.  W.  676:  White  v.  White,  76 
Kan.  82,  90  Pac.  1087;  Klein  v.  Klein,  31 
Ky.  L.  Rep.  28,  101  S.  W.  382;  Allen  v. 
Forsythe,  160  Mo.  App.  262,  142  S.  W. 
820;  Gemerd  v.  Gernerd.  185  Pa.  233,  40 
LJl^.  649,  64  Am.  St.  Rep.  646,  39  Atl. 
884;  White  v.  White,  140  Wis.  638,  133 
Am.  St.  Rep.  1100,  122  N.  W.  1051. 

In  Cochran  v.  Cochran,  1^6  N.  Y.  86,  24 
L.R.A.(N.S.)  160,  89  N.  E.  470,  17  Ann. 
Cas.  782,  the  court  clearly  recognizes  that 
a  wife  can  recover  from  the  parents  of  her 
husband  for  the  alienation  of  his  affec- 
tions, where  they  act  unjustifiably,  and 
maliciously ;  but  upon  the  grounds  that 
the  •  wife  was  erroneously  permitted  to 
testify  to  declarations  of  the  husband  tend- 
ing to  show  their  hostile  attitude  and  dis- 
position, which  were  made  in  their  ab- 
sence, the  court  reversed  a  recovery  for 
the  plaintiff  allowed  by  the  appellate  di- 
Tision  in  127  App.  Div.  319,  111  N.  Y. 
Supp.  688. 

Other  relatives. 

The  presumption  indulged  in  favor  of  a 
parent  would  also  seem  to  apply  in  the 
case  of  a  child.  At  least,  there  is  an  im- 
plication in  McGregor  v.  McGregor,  —  Ky. 
— ,  115  S.  W.  802,  involving  an  action  by 
a  father  against  his  son,  that  the  son  could 
not  be  held  liable  upon  the  basis  of  harbor- 
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ing  and  extending  kindnesses  to  his  step- 
mother, unless  the  plaintiff  proved  that  he 
acted  from  a  spirit  of  malice  or  revenge. 

In  Allen  v.  Forsythe,  160  Mo.  App.  262, 
142  S.  W.  820,  involving  a  joint  action 
by  the  husband  against  the  father  and  other 
relatives  of  the  wife,  and  recognizing  that 
the  element  of  malice  must  be  present  to 
render  the  father  liable,  but  holding  him 
liable  upon  the  ground  of  malice, — the  court 
said  that  it  was  willing  arguendo  to  accord 
to  €he  other  defendants  the  same  status  as 
that  enjoyed  by  the  father,  and  to  treat 
them  as  entitled  to  any  benefit  the  parental 
rule  conferred  upon  the  father,  but  it  held 
such  defendants,  who  were  brother,  sister, 
and  sister-in-law,  liable  upon  the  ground 
that  they  too  acted  maliciously. 

The  North  Dakota  supreme  court  holds 
that  whether  the  rule  of  presumptive  good 
faith,  which  obtains  in  the  case  of  a  par- 
ent or  other  blood  relative,  or  the  rule 
applied  in  the  case  of  a  stranger,  shall 
extend  to  the  husband  of  the  sister  of  the 
plaintiff's  wife,  is  a  question  for  the  jury, 
the  court  saying  that  it  was  satisfied  that 
it  was  proper  to  instruct  the  jury  as  to 
both  phases  of  the  question  under  the  testi- 
mony, and  to  leave  it  to  the  jury  to  deter- 
mine whether  the  defendant  was  entitled 
to  the  exemption  from  liability  accorded  a 
relative,  or  not.  Luick  v.  Arends,  21  N. 
D.  614,  132  N.  W.  363. 

And  the  Iowa  supreme  court  seems  to 
take  it  for  granted  that  the  presumption  of 
good  faith  indulged  in  behalf  of  the  par- 
ents will  likewise  be  indulged  in  behalf 
of  the  plaintiff's  sister-in-law.  Miller  v. 
Miller,  154  Iowa,  344,  134  N.  W.  1068. 

Guardian. 

The  Nebraska  court  takes  the  view  that 
the  privileges  of  a  parent  in  this  respect 
extend  to  a  guardian,  holding  that  where 
advice  is  given  by  a  parent  or  guardian 
which  leads  to  the  separation  by  the  child 
or  ward  from  the*  husband,  the  presump- 
tion is  that  the  advice  was  given  in  good 
faith,  and  that  he  cannot  oe  held  liable 
unless  it  appears  that  the  advice  g'lwn  by 
him  was  reckless  or  malicious.  Trumbull 
v.  Trumbull,  71  Neb.  186,  98  N.  W.  683, 
8  Ann.  Cas.  812.  L.  A.  W. 
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(Division  No.   2.) 

J.  W.  WELLINGTON,  Plff.  in  Err., 

V. 

E.  W.  SPENCER  et  al. 

(—  Okla.  — ,  132  Pac.  675.) 

Pleading  —  Joinder    of    allegations    of 
conversion  and  trespass. 

1.  It  is  not  improper  to  join,  in  the  same 
count  in  a  petition,  an  allegation  that  the 
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defendant  took  possession   of  certain   per- . 
sonal   property  belonging   to   plaintiff  and  > 
converted  it  to  his  own  use,  with  an  allega- 
tion   that    defendant    entered    a    building 
where  plaintiff  was  carrying  on  a  hotel  busi- 
ness, took  possession  of  the  building,  closed 
same,     and     thereby     destroyed    plaintiff's 
business,  where  it  is  alleged  that  the  goods 
alleged  to  have  been  converted  were  taken  , 
from  the  building  at  the  time  it  was  en- 
tered, and  the  entering  of  the  building  .and 
the    taking   of    the   personal   property    are 
parts  of  the  same  transaction. 

Damages  ^^  destruction  of  business  — 
protits. 

2.  The  loss  of  profits  proximately  result- 
ing from  the  destruction  of  an  established 
business  constitute  an  element  of  damages 
recoverable  for  such  destruction. 

Trespass  —  attachment  as  defense. 

3.  It  is  not  a  defense  to  an  action  for 
entering  a  building  occupied  by  plaintiff 
as  a  hotel,  ejecting  him  therefrom,  destroy- 
ing his  business,  and  scizine  and  converting 
his  goods,  that  the  defendant  was  acting 
by  virtue  of  a  writ  of  attachment  which  he 
hiad  sued  out  as  plaintiff  in  an  action 
against  the  plaintiff  in  this  action,  to  re- 
cover a  debt,  where  there  were  no  grounds 
for  the  attachment,  and  it  was  dissolved. 

Ijandlord  and  tenant  ^  eviction  ^ 
knowledge  of  illegal  sale  of  liqnors 
—  effect. 

4.  The  plaintiff  occupied  a  building  be- 
longing to  the  defendant.  The  rent  was 
payable  in  advance.  The  plaintiff  failed  to 
pay  at  the  beginning  of  the  month,  and  six 
days  later  the  defendant  sued  him  for  the 
rent,  of  the  current  month,  sued  out  a  writ 
of  attachment,  and  by  virtue  thereof  took 


possession  of  the  personal  property  in  th« 
building,  and  closed  the  building,  and  eject- 
ed plaintiff  therefrom.  The  attachment  was 
dissolved.  In  an  action  brought  against 
him  by  plaintiff  to  recover  damages  for  the 
closing  of  his  business  and  conversion  of 
his  chattels,  defendant  offered  to  testify 
that  plaintiff  was  selling  intoxicants  in  the 
building.  It  appeared  that,  if  true,  de- 
fendant had  knowledge  thereof  before  he 
demanded  rent,  but  that  he  brought  suit 
for  the  rent  and  closed  the  building  with- 
out making  complaint  as  to  the  unlawful 
use  thereof,  or  demanding  possession  there- 
of. Held,  that  the  evidence  as  to  such  use 
was  properly  excluded. 

(May  20,  1913.) 

ERROR  to  the  Superior  Court  for  Potta- 
watomie County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injury  to  his  business 
and  for  the  conversion  of  personal  prop- 
erty by  evicting  him  from  leased  property. 
Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  P.  O.  Cassidy,  for  plaintiff  in  error: 

The  claim  of  $1,098.33  for  conversion  of 
personal  property,  and  the  claim  of  $1,500, 
for  loss  of  profits,  constitute  two  distinct 
causes  of  action,  and  should  be  pleaded  in 
separate .  counts. 

Carlson  v.  Albert,  117  App.  Div.  836,  102 
N.  Y.  Supp.  944;  Mullich  v.  Brocker,  119 
Mo.  App.  332,  97  S.  W.  549;  Louisville  & 
N.  R.  Co.  V.  Hurt,   129  Ga.  234,  68  S.  E. 


Note.  —  Loss   of  profits   as   element   of 
damages  for  wrongful  attachment. 

For  the  earlier  cases  on  this  subject,  see 
subdivision  at  page  54  of  note  to  Wallace 
V.  Pennsylvania  R.  Co.  52  L.R.A.  33,  upon 
the  general  question  as  to  damages  for  torts 
as  affected  by  loss  of  profits. 

For  notes  upon  numerous  other  aspects 
of  the  general  question  as  to  loss  of  profits 
as  an  element  of  damages,  see  Index  to 
L.R.A.  Notes,  Damages,  §§  107-118. 

It  seems  to  be  the  general  rule,  as  stated 
in  the  earlier  note,  and  as  held  in  Welling- 
ton V.  Spencer,  that  a  loss  of  profits  which 
is  the  proximate  result  of  a  wrongful  at- 
tachment is  a  proper  element  of  the  dam- 
ages recoverable  on  account  thereof,  where 
the  prospective  profits  were  reasonably  cer- 
tain, and  not  merely  speculative  or  con- 
jectural, and  the  amount  thereof  can  be 
estimated  with  n;asonablc  accuracy. 

Thus,  the  actual,  ascertainable  loss  of 
profits  consequent  upon  the  interruption  of 
a  debtor's  business  is  a  proper  clement  of 
damage  recoverable  for  the  wrongful  attach- 
ment of  his  stock  of  goods.  Sterling  v. 
Marine  Bank,  —  Md.  — ,  87  Atl.  697. 

And  in  United  States  Fidelity  &  G.  Co. 
V.  Howes,  33  Ky.  L.  Rep.  131,^109  S.  W. 
343,  an  action  upon  an  attachment  bond  to 
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recover  the  damages  sustained  by  reason 
of  the  wrongful  attachment  of  the  plain- 
tiff's property,  resulting  in  the  locking  up 
of  his  store  for  forty -three  days,  and  neces- 
sitating his  paying  an  attorneys'  fee  of 
$350,  and  going  to  another  place  and  in- 
curring .considerable  expense  there  in  mak- 
ing his  defense,  the  court  said  that,  in  view 
of  the  expense  the  plaintiff  was  at  and  the 
length  of  time  his  store  was  locked  up  and 
his  business  suspended,  it  could  not  say 
that  a  verdict  of  $550  was  excessive. 

But  in  an  action'  to  recover  damages  for 
wrongfully  suing  out  a  writ  of  attachment 
against  the  property  of  a  copartnership  en- 
gaged in  the  painting  and  paper  hanging 
business,  although  "in  actions  of  this  kind 
no  doubt  a  recovery  may  be  had  for  loss  of 
ascertainable  profits  arising  out  of  an  es- 
tablished business,"  the  plaintiff  is  not  en- 
titled to  recover  prospective  profits,  where, 
at  the  time  of  the  attachment,  the  business 
had  not  been  long  established  and  had  been 
disrupted  and  disorganized  by  the  abscond- 
ing of  the  plaintiff^s  copartner,  after  he  had 
collected  the  firm  accounts  so  far  as  he  was 
able,  leaving  the  stock  in  trade  almost 
wholly  unpaid  for,  of  which  absconding  the 
plaintiff  notified  the  firm  creditors  and  al- 
lowed them  to  reclaim  the  goods  which 
they  had  respectively  shipped  to  the  firm. 
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706;  Wolff  V.  Southern  R.  Co.  130  Ga.  251, 
60  S.  E.  669 ;  Hoag  v.  Lehigh  Valley  R.  Co. 
65  Misc.  388,  105  N.  Y.  Supp.  200;  Coyne 
V.  Memphis,  118  Tenn.  651,  102  S.  W.  355; 
Kuchler  v.  Weaver,  23  Okla.  420,  100  Pac. 
915,  18  Ann.  Cas.  462;  Hall  v.  Cudahy,  40 
Colo.  324,  104  Pac.  415;  Baker  v.  Atlanta, 
B.  &  A.  R.  Co.  163  Ala.  101,  49  So.  751; 
Harvey  v.  Southern  P.  Co.  46  Or.  505,  80 
Pac.  1061;  H.  B.  Claflin  Co.  v.  Simon,  18 
Utah,  153,  55  Pac.  376;  Langell  v.  Langell, 

17  Or.  220,  20  Pac.  286;  Ramsdell  v.  Clark, 
20  Mont.  103,  49  Pac.  591 ;  Keens  v.  Gaslin, 
24  Neb,  310,  38  N.  W.  797 ;  Ryan  v.  Riddle, 
109  Mo.  App.  116,  82  S.  W.  1117;  Harris 
V.  Avery,  5  Kan.  146;  Emerson  v.  Nash, 
124  Wis.  369,  70  L.R.A.  326,  109  Am.  St. 
Rep.  944,  102  N.  W.  921. 

The  court  erred  in  admitting  Spencer's 
testimony  and  instructing  the  jury  that 
they  could  return  a  verdict  for  the  loss  of 
profits  of  his  business. 

Seattle  Crockery  Co,  v.  Haley,  6  Wash. 
302,  36  Am.  St.  Rep.  156,  33  Pac.  650; 
Qunningham  v.  Sugar,  9  N.  M.  105,  49  Pac. 
910;  Fitter  v.  Fossard,  7  Pa.  541,  49  Am. 
Dec.  492;  Love  joy  v.  Murray,  3  Wall.  1,  0, 

18  L.  ed.  129,  131;  Munns  v.  Loveland,  15 
Utah,  250,  49  Pac.  743;  4  Cyc.  863;  City 
Nat.  Bank  v.  Jeffries,  73  Ala.  183;  Steen  v. 
Robs,  K.  Sc  Co.  22  Fla.  480;  McCullough  v. 
Walton,  11  Ala.  492;  Bunt  v.  Rheum,  52 
Iowa,  619,  3  N.  W.  667;  Azlin  v.  Lake,  57 
Miss.  693;  Eaton  v.  Baertscherer,  6  Neb. 
469 ;  Adkins  v.  Lacy,  68  Ark.  170,  56  S.  W. 
876;  Elder  v.  Kutner,  97  Cal.  490,  32  Pac. 


663;  4  Cyc.  872,  879,  note;  Carter  v.  Wil- 
son, 61  Ala.  434;  State  y.  Allen,  12  Mo. 
App.  566;  Lang  v.  Fritz,  —  Tex.  Civ.  App. 
— ,  38  S.  W.  233;  Donnell  v.  Jones,  13  Ala. 
490,  48  Am.  Dec.  59;  Crymbie  v.  Mulvaney, 
21  Colo.  203,  40  Pac.  499;  Thompson  v. 
Webber,  4  Dak.  240,  29  N.  W.  671 ;  Reidhar 
V.  Berger,  8  B.  Mon.  160;  Pettit  v.  Mercer, 
8  B.  Mon.  51;  State  use  of  Roe  v.  Thomas, 
19  Mo.  613,  61  Am.  Dec.  580;  Kirbs  v. 
Provine,  78  Tex.  353,  14  S.  W.  849 ;  Weeks 
V.  Prescott,  53  Vt.  67;  Union  Nat.  Bank 
V.  Cross,  100  Wis.  174,  76  N.  W.  992;  Don- 
nell V.  Jones,  17  Ala.  689,  62  Am.  Dec. 
194;  Blass  v.*-Lee,  66  Ark.  329,  18  S.  W. 
186;  Callaway  Min.  ft  Mfg.  Co.  v.  Clark,  32 
Mo.  306;  Carpenter  v.  Stevenson,  6  Bush, 
269;  Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.  W.  1048;  Braunsdorf  v.  Fellner,  76  Wis. 
1,  45  N.  W.  97 ;  L.  Bucki  &  Son  Lumber  Co. 
V.  Fidelity  ft  D.  Co.  109  Fed.  393;  Kennedy 
V.  Meacham,  18  Fed.  312;  Anderson  v. 
Sloane,  72  Wis.  666,  7  Am.  St.  Rep.  885,  40 
N.  W.  219;  Beveridge  v.  Welch,  7  Wis. 
465. 

Messrs.  J.  H.  Wood,  S.  P.  Freeling, 
and  J.  H.  Mlley  for  defendants  in  error. 

Rosser,  C,  filed  the  following  opinion: 
E.  W.  Spencer  occupied  a  building  be- 
longing to  J.  H.  Wellington  and  used  it  ad 
a  hotel.  The  rent  on  tho  building  was  pay- 
able in  advance  and  was  due  June  20,  1908. 
Wellington  called  on  Spencer  to  pay  the 
rent,  but  he  did  not  pay.  Wellington 
brought  suit  against  him  in    justice    couro 


the  plaintiff  laying  no  claim  thereto.  Mc- 
Gill  V.  W.  P.  Fuller  ft  Co.  45  Wash.  616,  88 
Pac.  1038. 

And  in  an  action  on  attachment  bonds 
issued  in  actions  brought  by  a  vendor  for 
an  alleged  breach  of  a  contract  under  which 
he  was  furnishing  the  vendee  with  logs  with 
which  to  operate  the  latter's  sawmill,  while 
evidence  as  to  the  net  profits  of  the  plain- 
tiff's sawmill  business  for  the  few  months 
prior  to  the  attachment  is  admissible,  "not 
as  in  and  of  itself  constituting  the  measure 
of  damages,  but  as  tending  to  show  what 
damages  the  [plaintiff]  .  .  .  sustained 
by  the  brief  interruption  of  its  business," 
during  the  time  the  operation  of  the  mill 
was  suspended  on  account  of  the  attach- 
ment,— loss  of  profits  because  of  the  vend- 
or's refusal  to  make  further  deliveries  un- 
der the  contract  is  not  an  element  of 
damages  recoverable  under  the  bonds.  Fi- 
delity ft  D.  Co.  v.  L.  Bucki  ft  Son  Lumber 
Co.  189  U.  S.  135,  47  L.  ed.  744,  23  Sup. 
Ct.  Rep.  582,  affirming  48  C.  C.  A.  436,  109 
Fed.  393. 

So,  where  a  debtor  was  conducting  a  pool 
room  in  connection  with  a  store  at  the  time 
of  the  wrongful  attachment  of  his  stock  of 
goods,  but  his  pool  tables  and  their  appur- 
tenances were  not  taken  or  removed  in  the 
execution  of  the  writ,  and  the  debtor  still 
46  LJl.A.(N.S.) 


carried  on  some  business  on  his  pool  tables 
after  the  levy  of  the  attachment,  loss  of 
profits  derived  from  the  conduct  of  the  pool 
room  is  not  an  element  of  the  damages  re- 
coverable for  the  wrongful  attachment. 
Sterling  v.  Marine  Bank,  supra. 

And  the  owner  of  property  used  in  hia 
business  and  wrongfully  attached  under  a 
writ  against  another  person  cannot  recover, 
as  an  element  of  his  damages  against  the 
attachment  plaintiff  who  procured  the  il- 
legal levy,  loss  of  profits  from  his  business 
during  the  period  of  litigation  concerning 
the  title  to  the  property,  arising  from  a 
suspension  of  the  Dusiness  for  want  of  such 
property,  where  this  loss  is  traceable  to  the 
plaintiff's  own  refusal  to  protect  himself 
from  the  result  of  the  defendant's  tort,  in 
that  he  declined  either  to  give  a  bond  which 
would  have  enabled  him  to  retain  the  prop- 
erty, or  to  obtain  other  like  property  in 
the  open  market  for  his  use,  and  made  nc 
effort  to  keep  up  the  business.  Maxwell  v. 
Speth,  9  Ga.  App.  745,  72  S.  E.  292. 

In  Moravec  v.  Grell,  78  App.  Div.  146,  79 
N.  Y.  Supp.  533,  it  was  held  that  in  an  ac- 
tion against  a  sheriff  for  the  wrongful  con- 
version of  a  stock  of  goods  in  a  store,  un- 
der a  warrant  of  attachment  issued  against 
the  property  of  another  person,  loss  of  prof- 
its does  not  constitute  an  element  of  dam- 
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for  $60  and  sued  out  an  attachment.  The 
constable,  Arthur,  acting  under  Welling- 
ton's direction,  attached  everything  in  the 
building,  except  some  wearing  apparel  of 
Spencer  and  his  family,  and  posted  notices 
on  the  doors  of  the  various  rooms  in  the 
building  that  the  building  and  the  contents 
were  attached  at  the  suit  of  Wellington. 
The  officer  set  the  trunks  of  Spencer  and 
wife  out  of  the  house  and  locked  the  doors. 
Spencer  sought  other  employment  and  made 
no  effort  to  regain  possession  of  the  house. 
The  case  was  tried  before  the  justice  in  a 
few  days  and  the  attachment  was  dis- 
charged. Wellington  appealed  to  the  coun- 
ty court,  but  for  some  reason  not  clearly 
appearing  in  the  record  the  appeal  was  dis- 
missed. After  a  short  time  the  attached 
property  was  removed  from  the  hotel  build- 
ing and  placed  in  storage,  and  Wellington 
rented  the  building  to  someone  else.  At  the 
suggestion  of  Wellington  or  his  attorney 
the  holder  of  a  mortgage  on  a  portion  of 
the  attached  property  took  possession  of  the 
portion  mortgaged,  without  foreclosing,  and 
about  a  year  after  the  attachment  was 
levied  the  balance  of  the  property  was  re- 
turned to  Spencer.  He  then  brought  this 
suit  against  Wellington  and  Arthur,  the 
constable,  who  made  the  levy.  Plaintiff's 
amended  petition  alleged  that  the  defend- 
ant's took  possession  of  the  hotel  business, 
building,  furniture,  and  equipment,  and 
certain  wearing  apparel;  that  the  value  of 
the  hotel  business  and  good  will  was  $1,500, 
and  of  the  property  taken  and  not  returned 
something  more  than  $900;  that  by  reason 
of  defendant's  wrongful  acts  the  hotel  busi- 
ness was  broken  up;  and  that  he  was  dam- 
aged in  the  sum  of  $2,430.33.  Wellington 
filed  a  motion,  which  stated  that  the  loss 
of  profits  to  the  hotel  business  and  the  dam- 


ages by  reason  of  the  taking  of  the  prop- 
erty were  separate  causes  of  action,  and 
which  asked  to  have  said  causes  of  action 
set  forth  in  separate  counts.  This  motion 
was  overruled,  and  the  action  of  the  court 
thereon  is  assigned  as  error. 

The  point  is  not  well  taken.  There  was 
only  one  wrongful  act.  The  destruction 
of  the  business  was  only  one  item  of  dam- 
ages occasioned  by  the  act  of  Wellington. 
The  fact  that  a  different  class  of  property 
was  affected  by  the  closing  of  the  hotel 
from  that  affected  by  the  taking  of  the 
furniture  did  not  make  a  different  cause 
of  action,  any  more  than  the  taking  of  each 
item  of  personal  property  constituted  a 
separate  cause  of  action.  The  whole  matter 
was  one  transaction,  and  therefore  it  was 
proper  to  state  it  in  one  count.  If  the 
plaintiff  had  undertaken  to  make  two 
counts  of  his  petition,  he  would  have  been 
compelled  to  state  the  same  facts  in  both 
counts.  The  only  difference  in  them  would 
have  been  that  he  would  have  alleged  the 
extent  of  his  damage  with  reference  to  the 
personal  property  in  one  count  and  to  the 
leasehold  interest  as  to  the  other.  Tootle  v. 
Kent,  12  Okla.  674,  73  Pac.  310. 

In  Oliver  v.  Perkins,  92  Mich.  304,  52  N. 
W.  609,  it  was  held  that  a  petition  which 
alleged  that  the  defendants  wrongfully,  and 
without  notice  or  legal  proceedings,  ejected 
plaintiff  from  his  office,  and  removed  all 
his  office  furniture  and  placed  it  in  the 
street,  refused  to  permit  and  allow  the 
plaintiff  to  enter  his  office,  and  prevented 
him  from  carrying  on  his  business,  and 
published  to  the  public  that  the  plaintiff 
had  no  right,  title,  or  interest  in  certain 
machines  or  in  the  business  of  selling  them, 
and  notified  all  parties  from  whom  the 
plaintiff  had  obtained  orders  for  the  ma- 


ages  for  which  a  recovery  is  authorized,  but 
the  interest  upon  the  sum  of  money  awarded 
as  the  value  of  the  property  is  the  legal 
substitute  for  the  loss  of  profits  in  such  a 
case. 

And  in  an  action  against  an  attachment 
plaintiff  for  damages  for  wrongful  attach- 
ment of  certain  railroad  cars,  although  the 
chief  business  of  the  attachment  defendant 
was  the  hiring  out  of  such  cars  for  use  on 
other  roads, — its  own  road  being  only  17 
miles  long,  and  it  having  a  large  stock  of 
cars, — it  has  been  held  that  it  cannot  re- 
cover, as  an  element  of  its  damages,  the 
profits  which  it  might  have  made  from  hir- 
ing out  the  attached  cars,  because  that 
would  be  speculative  damages;,  but  "the 
true  measure  of  damages  is  the  interest 
upon  the  value  of  the  cars,  increased  or 
diminished,  as  the  case  might  be,  by  the 
difference  between  the  deterioration  in  the 
cars,  if  in  daily  use,  and  their  deterioration 
while  wrongfully  tied  up,  provided,  of 
course  the  plaintiff  could  not  have  avoided 
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all  injury  from  the  attachment  by  simply 
giving  bond, — as  it  is  shown  that  it  was 
amply  able  to  do, — and  retaining  possession 
of  its  cars."  Pittsburg,  J.  E.  &  E.  R.  Co. 
V.  Wakefield  Hardware  Co.  143  N.  C.  54, 
55  S.  E.  422. 

And  in  State  ex  rel.  Clark  v.  Parsons,  109 
Mo.  App.  432,  84  S.  W.  1019,  an  action 
on  an  attachment  bond  to  recover  for  the 
wrongful  attachment  and  sale  of  plaintiff's 
stock  of  goods,  it  was  held  tlmt  the  proper 
measure  of  damages  was  not  the  market 
value  of  the  attached  goods  when  sold  at 
retail,  but  the  amount  which  it  would  coat 
to  replace  the  merchandise  in  the  store, — 
the  court  saying:  "To  permit  a  plaintiff 
in  an  action  like  this  to  recover  what  the 
merchandise  would  bring  when  retailed 
would  be  to  give  him  more  than. compensa- 
tion for  his  loss;  for  he  would  get  at  once 
the  probable  proceeds  of  the  stock,  includ- 
ing a  profit,  without  having  incurred  the 
expense  of  selling."  A.  C.  W. 
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chines  that  they  should  cancel  their  orders 
and  send  new  orders  to  he  placed  with 
the  defendants,  and  published  to  the  com- 
mercial agencies  and  the  public  that  the 
plaintiff  was  irresponsible,  stated  a  single 
cause  of  action.  Bahr  v.  Bolej,  85  Hun, 
448,  32  N.  Y.  Supp.  881,  was  an  action  for 
damages  for  trespass  on  lands«  and  the 
complaint,  after  alleging  the  trespass  and 
conversion  of  property,  alleged  that  "on 
said  day,  after  forcibly  assaulting  and  eject- 
ing plaintiff,  the  defendant,  maliciously  and 
without  cause,  caused  the  plaintiff  to  be  ar- 
rested and  taken  through  the  public 
streets  of  the  city  of  Brooklyn  to  a  station 
house,  in  charge  of  a  policeman  in  uniform.-' 
It  was  held  that  the  plaintiff  could  allege 
and  prove  all  his  injuries  caused  by  the  ires- 
pass,  either  to  his  person  or  to  his  personal 
property.  The  court  said:  "There  is  no 
doubt  that  in  an  action  for  trespass  on  lands 
the  plaintiff  could  allege  and  prove  all  his 
injuries  caused  by  the  trespass  either  to  his 
person  or  to  his  personal  property.  In  such 
case  the  cause  of  action  would  be  the  tres- 
pass, and  the  injury  to  his  person  and 
personal  property  will  not  be  an  independent 
cause  of  action,  but  aggravations  of  the 
damages.  We  think  that  the  allegation  of 
the  complaint  quoted  is  to  be  construed  as 
alleging  the  continuation  of  a  single  tres- 
pass. In  this  view  there  is  but  a  single 
cause  of  action  set  forth  in  the  complaint." 
See,  also,  Brown  v.  Master,  104  Ala.  451, 
16  So.  443;  Belden  v.  Granniss,  27  Conn.  511. 
The  next  question  presented  is  whether 
the  closing  of  the  hotel  building  and  conse- 
quent destruction  of  plaintiff's  business  was 
an  element  of  damage  to  which  he  was  en- 
titled. The  decisions  upon  this  question  are 
not  uniform.  A  number  of  cases  hold  that 
no  recovery  can  be  had  for  loss  of  profits. 
However,  not  many  late  cases  can  be  found 
supporting  that  proposition.  A  number  of 
eases  hold  that  no  recoverv  for  loss  of 
profits  occasioned  by  the  destruction  of  busi- 
ness can  be  had  unless  the  act  which  oc- 
casioned the  loss  was  malicious.  Kaufman 
V  Armstrong,  74  Tex.  65,  11  S.  W.  1048; 
L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  &  D. 
Co.  48  C.  C.  A.  436,  109  Fed.  393;  Union 
Nat.  Bank  v.  Cross,  100  Wis.  1 74,  75  N.  W. 
992;  Braunsdorf  v.  Fellner,  76  Wis.  1,  45  N. 
W.  97.  But  a  large  number  of  well-con- 
sidered cases  hold  that  when  the  loss  of 
profits  is  the  proximate  result  of  the  unlaw- 
ful act,  and  the  amount  is  capable  of  proof 
to  a  reasonable  certainty,  the  earnings  of  a 
business  may  be  taken  into  consideration 
when  assessing  damages  for  the  unlawful 
act  Smith  v.  Eubanks,  72  Ga.  280;  Stewart 
V.  Lanier  House  Co.  76  Ga.  582;  Chapman 
V.  Kirby,  49  111.  211;  Lawrence  v.  Hager- 
man,  56  IlL  68,  8  Am.  Rep.  674;  Dobbin 
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V.  Duquid,  65  111.  464;  Terre  Haute 
V.  Hudnut,  112  Ind.  542,  13  N.  E.  686; 
Moore  v.  Schultz,  31  Md.  418;  Lawson  ▼» 
Price,  45  Md.  123;  Evans  v.  Murphy,  87 
^Id.  498,  40  Ati.  109;  Goebel  v.  Hough,  26- 
Minn.  262,  2  N.  W.  847.  See  Sedgw. 
Damages,  §§  173  et  seq. 

The  reason  that  prospective  profits  can- 
not be  considered  in  estimating  damages  is 
that  they  are  uncertain,  and  not  capable  of 
sufficiently  definite  proof  to  justify  a  verdict 
or  decision  as  to  their  amount.  The  law 
does  require  reasonable  certainty,  but  not. 
more  than  that.  In  personal  injury  cases, 
where  there  is  permanent  disability,  the 
juries  are  always  permitted  to  consider  the- 
plaintiff's  earning  capacity  in  connection 
with  his  probable  life  duration,  and  thus,  ia 
the  face  of  the  fact  that  we  are  constantly 
taught  that  life  is  uncertain,  and  that  no 
one  is  justified  in  presuming  that  he  will 
live  any  particular  length  of  time.  Tli(> 
jury  is  simply  permitted  to  use  the  best 
basis  possible  for  estimating  the  damages.. 
Why  should  not  the  same  rule  apply  ia 
cases  where  a  business  has  been  broken  up- 
or  interrupted?  Of  course,  juries  will  not 
be  permitted  to  merely  speculate  as  to  dam- 
ages. Where  the  plaintiff  has  just  made  his- 
arrangements  to  begin  business,  and  he  is 
prevented  from  beginning  either  by  tort  or 
a  breach  of  contract,  or  where  the  injury 
is  to  a  particular  subject-matter  profits  of 
which  are  uncertain,  evidence  as  to  expect- 
ed profits  must  be  excluded  from  the  jury 
because  of  the  uncertainty.  There  is  as- 
much  reason  to  believe  that  there  will  be 
no  profits  as  to '  believe  that  there  will 
be  profits,  but  no  such  argument  can  be 
made  against  proving  a  usual  profit  of  an 
established  business.  In  this  case  the 
plaintiff,  according  to  his  testimony,  had  an 
established  business,  and  was  earning  a 
profit  in  the  business,  and  had  been  doing- 
that  for  a  sufficient  length  of  time  that  evi- 
dence as  prospective  profits  was  not  entirely 
speculative.  Men  who  have  been  engaged 
in  business  calculate  with  a  reasonable- 
certainty  the  income  from  their  business, 
make  their  plans  to  live  accordingly,  and 
the  value  of  such  business  is  not  such  a- 
matter  of  speculation  as  to  exclude  evi* 
dence  from  the  jury. 

In  the  case  of  Allison  v.  Chandler,  11 
Mich.  542,  the  court,  speaking  by  Christ ian- 
cy,  J.,  said:  "This  business  must  be  broken 
up  by  the  ouster,  unless  the  plaintiff  could 
obtain  another  fit  place  for  it;  and  if  tho 
only  place  he  could  obtain  was  less  fitted 
and  less  valuable  .  .  .  for  that  pur- 
pose, then  such  business  would  be  injured 
to  the  extent  of  this  difference;  and  thi» 
would  be  the  natural,  direct,  and  immediate 
consequence  of  the  injury.     To  confine  th» 
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plaintiff  to  the  difference  between  the  rent 
paid  and  the  fair  rental  value  of  the  prem- 
ises to  others,  for  the  balance  of  the  term, 
would  be  but  a  mockery  of  justice.  To  test 
this,  suppose  the  plaintiff  is  actually  pay- 
ing that  full  rental  value,  and  has  estab- 
lished a  business  upon  the  premises,  the 
clear  gains  or  profits  of  which  have  been 
an  average  of  $1,000  per  year,  and  he  is 
ousted  from  the  premises,  and  this  business 
entirely  broken  up  for  the  balance  of  the 
time ;  can  be  allowed  to  recover  nothing  but 
€  cents  damages  for  his  loss?  To  ask  such 
a  question  is  to  answer  it.** 

In  Lambert  v.  Haskell,  80  Cal.  611,  22 
Pac.  327,  the  court  said:  "It  is  objected 
that  the  respondent  was  allowed  to  recover 
damages  for  the  profits  which  he  would 
have  made  had  he  not  been  prevented,  by 
the  injunction,  from  carrying  on  his  busi- 
ness. We  think  that  this  was  proper.  It 
must  be  true  that  where  a  party  is  wrong- 
fully prevented  by  injunction  from  carry- 
ing on  a  profital)le  and  established  busi- 
ness, he  can  recover  damages  therefor. 
And  if  the  profits  which  he  would  have 
made  are  not  to  be  allowed,  what  damages 
is  he  to  recover?  Would  it  be  adequate 
compensation  to  reimburse  him  merely  for 
his  expenditures,  and  for  the  losses  which 
he  might  sustain  from  being  prevented  from 
fulfilling  existing  engagements,  and  the  de- 
preciation of  his  stock  in  trade?  If  this 
were  true,  there  would  be  a  very  convenient 
way  of  getting  rid  of  a  business  rival.  A 
business  might  be  destroyed  by  a  prelimi- 
nary injunction  before  the  truth  of  the 
-allegations  upon  which  it  was  obtained 
-could  be  inquired  into.  The  best-considered 
oases  agree  that,  where  an  established  busi- 
ness is  wrongfully  injured  or  destroyed,  the 
owner  of  the  business  can  recover  the  dam- 
ages sustained  thereby,  and  that  upon  this 
question  evidence  of  the  profits  which  he 
was  actually  making  is  admissible.  Terre 
Haute  V.  Hudnut,  112  Ind.'550,  et  seq.  13 
N.  E.  686;  Allison  v.  Chandler,  11  Mich. 
668  et  seq.;  Chapman  v.  Kirby,  49  111.  219: 
Simmons  v.  Brown,  5  R.  I.  299,  73  Am.  Dec. 
•66;  Gibson  v.  Fischer,  68  Iowa,  30,  25  N. 
W.  914;  Goebel  v.  Hough,  26  Minn.  256,  2 
N.  W.  847 ;  Shafer  v.  Wilson,  44  Md.  268." 

In  the  case  of  Chapman  v.  Kirby,  49  111. 
211,  the  court  said:  "As  to  the  estimate  of 
'losses  sustained  by  the  breaking  up  of  his 
-established  business,  there  would  seem  to 
be  no  well-founded  objection.  We  all  know 
that  in  many,  if  not  all,  professions  and 
•callings,  years  of  effort,  skill,  and  toil  are 
necessary  to  establish  a  profitable  business, 
4ind  that  when  established  it  is  worth  more 
46  L.R.A.(N.S.) 


than  capital.  Can  it  then  be  said  that  a 
party  deprived  of  it  has  no  remedy,  and  can 
recover  nothing  for  its  loss,  when  produced 
by  another?  It  has  long  been  well-recog- 
nized law  that,  when  deprived  of  such  busi- 
ness by  slander,  compensation  for  its  loss 
may  be  recovered  in  this  form  of  action. 
And  why  not  for  its  loss  by  this  more  direct 
means?  And  of  what  does  this  loss  consist, 
but  the  profits  that  would  have  been  made 
had  the  act  not  been  performed  by  appel- 
lants? And  to  measure  such  damages,  the 
jury  must  have  some  basis  for  an  estimate; 
and  what  more  reasonable  than  to  take  the 
profits  for  a  reasonable  period  next  pre- 
ceding the  time  when  the  injury  was  inflict- 
ed, leaving  the  other  party  to  show  that  by 
depression  in  trade,  or  other  causes,  they 
would  have  been  less?  Nor  can  we  expect 
that  in  actions  of  this  charactisr,  the  pre- 
cise extent  of  the  damages  can  be  shown  by 
demonstration.  But  by  this  means  they 
can  be  ascertained  with  a  reasonable  degree 
of  certainty." 

The  question  was  decided  by  the  supreme 
court  of  the  territory  in  the  case  of  Tootle 
V.  Kent,  12  Okla.  674,  73  Pac.  310. 

In  the  case  of  Ft  Smith  &  W.  R.  Co.  v. 
Williams,  30  Okla.  726,  40  L.R.A.(N.S.> 
494,  121  Pac.  275,  the  general  doctrine  with 
reference  to  proving  expected  profits  as  an 
element  of  damages  was  considered,  and  a 
large  number  of  authorities  cited  and  dis- 
cussed. It  was  held  in  that  case  where  a 
railroad  company  undertook  to  deliver  a 
rotary  swing,  sometimes  called  a  "merry- 
go-round,"  to  be  used  at  a  picnic,  knowing 
the  purpose  for  which  it  was  to  be  used  upon 
its  failure  to  deliver  same,  it  was  liable 
for  the  profit  that  would  have  been  made 
by  the  use  of  the  swing  during  the  prog- 
ress of  the  picnic;  and  that  opinion  clearly 
points  out  that  the  reason  evidence  as  to 
anticipated  profits  is  excluded  in  many 
cases  is  because  they  are  incapable  of  being 
proved  with  a  reasonable  degree  of  cer- 
tainty. 

Defendant  assigns  as  error  the  instruc- 
tion that  the  fact  that  plaintiff  was  indebt- 
ed to  the  defendant,  and  that  an  attach- 
ment writ  was  issued,  was  no  defense  to  the 
action.  Defendant  asserts  that  this  was 
error,  but  does  not  cite  any  cases  or  give 
a  satisfactory  reason  for  the  assertion.  The 
fact  that  a  man  owes  another  does  not  give 
the  creditor  the  right  to  take  his  goods  or 
shut  up  his  place  of  business.  The  defrad- 
ant  was  unsuccessful  in  the  attachment  suit. 
There  is  nothing  in  the  record  showing  that 
any  statutory  grounds  for  attachment  exist- 
ed. A  person  who  sues  out  an  attachment 
and  causes  it  to  be  levied  cannot  defend 
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an  action  for  the  taking  and  converting  of 
the  property  attached  and  the  closing  of  the 
house  containing  the  property,  upon  the 
ground  that  the  acts  were  done  by  virtue 
of  the  writ,  unless  the  statutory  grounds 
existed  justifying  the  issuance  of  the  writ. 
VMiere  malice  is  charged  and  exemplary 
damages  asked,  the  attachment  proceedings 
might  be  material  under  restrictions  not 
necessary  to  be  defined  here.  But  malice  is 
•not  charged  here,  though  the  record  shows 
exceedingly  oppressive  conduct  on  the  part 
of  the  defendant. 

Finally,  it  is  claimed  that  the  court 
•erred  in  excluding  the  testimony  of  the  de- 
fendant himself  to  the  effect  that  he  knew 
that  plaintiff  sold  intoxicating  liquor  in 
the  hotel.  The  defendant  had  the  right 
to  eject  the  plaintiff  from  the  building  if 
he  was  selling  intoxicants  there.  And, 
though  the  statute  provides  that  the  land- 
lord may  recover  possession  ftB  in  forcible 
entry  and  detainer,  that  does  not  mean  that 
he  must  bring  such  a* proceeding  if  he  can 
obtain  possession  in  any  other  peaceable 
way.  But  it  does  not  mean  that  he  can 
use  force  or  fraud  to  obtain  possession.  In 
this  case,  by  the  abuse  of  the  attachment 
process,  defendant  obtained  possession  by 
fraud,  which  was  equivalent  to  force.  The 
evidence  shows  conclusively  that  the  de- 
fendant made  this  defense  as  an  after- 
thought. There  is  no  evidence  that  he  made 
any  complaint  to  the  plaintiff  that  he  was 
using  the  premises  for  an  illegal  purpose. 
On  the  other  hand,  he  demanded  the  rent; 
and  the  conclusion  is  irresistible  that,  if 
plaintiff  had  paid  the  rent,  the  defendant 
woidd  have  been  willing  for  him  to  remain 
another  month.  If  the  plaintiff  was  en- 
^^aged  in  an  unlawful  business,  defendant 
was  conniving  at  it.  He  did  not  make  com- 
plaint before  he  got  possession,  but,  on  the 
other  hand,  sued  for  the  rent  for  another 
month.  He  did  not  give  the  unlawful  use 
of  the  premises  as  a  reason  for  taking  pos- 
session. He  used  the  attachment  for  that 
purpose.  He  is  in  exactly  the  same  atti- 
tude as  if  he  had  taken  possession  by  force. 
If  he  had  taken  possession  by  force,  he 
would  not  be  heard  to  say  that  he  did  so 
because  plaintiff  was  selling  liquor.  He 
cannot  take  possesion  for  one  reason  and 
hold  it  for  another.  His  positions  before 
and  since  taking  possession  are  inconsist- 
ent. 

The  judgment  of  the  trial  court  should 
be  affirmed. 

Per  Cvriain: 

Adopted  in  whole. 
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ASAPH  D.  CLARK  et  aL,  Respts., 

V. 

EMMA  L.  PADDOCK,  Appt. 

(—  Idaho,  — ,  132  Pac.  796.) 

Damages  —  secured  note  —  diverse  pro- 
visions —  construction. 

1.  Provisions  in  a  mortgage  that  default 
in  payment  shall  mature  the  entire  debt  at 
the  option  of  the  holder,  and  in  the  note 
secured  by  the  mortgage,  that  default  shall 
render  the  whole  sum  immediately  due  and 
collectable,  will  be  construed  together  and 
held  to  mean  that  default  will  render  the 
whole  sum  due  at  the  option  of  the  creditor. 

Same  —  default  —  tender  —  effect. 

2.  Tender  of  the  amount  due  before  the 
exercise  of  the  option  to  declare  the  whole 
debt  secured  by  a  mortgage  due  for  de- 
fault in  payment  of  interest  will  prevent  an 
exercise  of  the  option  for  that  default  and 
the  institution  of  proceedings  for  fore- 
closure. 

(May  22,  1913.) 

Ifote.  —  Differences  between  hond  or 
note  and  mortgage,  affecting  ma' 
turity. 

I.  Scope,  475. 
II.  General  rules,  476, 

III.  Both  instruments  to  be  construed  to- 

gether, 476. 

IV.  Conflict  in  the  instruments,  477. 

V.  Acceleration  clause  in  one  instrument 
only. 

a.  In  general,  478. 

b.  In  note,  and  not  in  mortgage,  479. 
e.  In  mortgage  and  not  in  note. 

1.  Effect  on  foreclosure,  479. 

2.  Effect  on  maturity  of  note  or 

bond,  480. 
VT.  Miscellaneous,  482. 

J.  Scope. 

Cases  of  several  obligations  held  by  sev- 
eral parties  and  secured  by  a  single  mort- 
gage or  deed  are  omitted  when  the  matter 
of  several  holders  is  material  upon  the 
question  of  maturity. 

It  is  not  intended  to  include  cases  upon 
the  construction  of  subsequent  agreements 
relating  to  notes  and  mortgaores.  (See 
Brickell  v.  Batchelder,  62  Cal.  623.) 

As  to  effect  of  provision  in  bond  or  note 
that  interest  when  due  and  unpaid  shall 
be  added  to  the  principal,  on  right  to  fore- 
close mortgage  securing  the  same  for  de- 
fault in  interest,  see  the  note  to  Castor  v. 
Muramoto,  42L.R.A.(N.S.)  108. 

For  recital  in  note  as  to  security  affect- 
ing its  negotiability,  see  the  note  to  Zol- 
lum  V.  Jackson  Trust  &  Sav.  Bank,  32 
L.R.A.(N.S.)  858. 

As  to  negotiability  of  notes  secured  by 
mortgage  as  affected  by  provisions  in  mort- 
gage, see  the  note  to  Brooke  ▼.  Struthers, 
35  L.R.A.  536. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ada  County  in 
plaintiffs'  favor  in  an  action  brought  to 
foreclose  a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Good  &  Vaiighan,  for  appel- 
lant: 

The  tender  was  sufficient. 

38  Cyc.  146-7;  Germania  L.  Ins.  Co.  v. 
Potter,  124  App.  Div.  814,  109  N.  Y.  Supp. 
435;  Bunte  v.  Schumann,  46  Misc.  593,  92 
N.  Y.  Supp.  806;  Jones  v.  Arthur,  8  Dowl. 
P.  C.  442,  4  Jur.  859;  Barnhart  v.  Ful- 
kerth,  73  Cal.  526,  15  Pac.  89;  Loughbor- 
ough V.  McNevin,  74  Cal.  266,  6  Am.  St. 
Rep.  435,  14  Pac.  369,  15  Pac.  773;  Oak- 
land Bank  v.  Applegarth,  67  Cal.  86,  7  Pac. 
139,  476. 


A  note  and  mortgage,  being  parts  of  one 
transaction,  are  to  be  read  together,  and 
the  mortgagee  may  rely  on  the  provision 
in  the  mortgage  making  the  principal  due 
for  nonpayment  of  interest,  at  its  option, 
though  the  note  contains  no  such  provision. 

Trinity  County  Bank  v.  Haas,  151  Cal. 
563,  91  Pac.  386;  Phelps  v.  Mayers,  126 
Cal.  549,  58  Pac.  1048;  Meyer  v.  Weber, 
133  Cal.  681,  65  Pac.  1110;  Belloc  v.  Davis, 
38  Cal.  248;  Fletcher  v.  Dennison,  101  CaL 
294,  35  Pac.  868 ;  Wilson  v.  Winter,  6  Fed. 
16;  Buchanan  v.  Berkshire  L.  Ins.  Co.  95 
Ind.  510. 

A  holder  of  a  note  stipulating  for  matur- 
ity on  default  cannot  be  held  to  have  exer- 
cised such  option  until  he  manifests  hi  a 
election  by  some  outward  act. 


II.  Oeneral  rules. 

The  cases  of  discrepancy  in  relation  to 
maturity  between  the  bond  or  note  and  the 
mortgage  securing  it  generally  are  resolved 
by  one  of  two  rules;  to  wit,  first,  that  if 
the  two  instruments  are  not  conflicting, 
effect  is  to  be  given  to  the  provisions  of 
both  of  them;  and,  second,  that  if  there 
is  a  conflict  the  terms  of  the  note  or  bond 
will  control  those  of  the  mortgage. 

Ill,    Both  inatruments  to  he  construed 

together. 

The  difficult  question  often  is  whether 
or  not  there  is  a  conflict  between  the  in- 
struments; but  in  the  cases  where  the  bond 
or  note  contains  a  complete  statement  of 
the  time  of  maturity,  and  the  mortgage 
is  incomplete  in  this  respect,  it  is  not  very 
material  whether  there  is  or  is  not  a  con- 
flict, for,  if  there  is,  the  rule  that  in  con- 
flict the  bond  prevails  would  leave  the 
result  the  same. 

Thus,  in  Kennedy  v.  Ross,  25  Pa.  256, 
it  was  held  that  the  terms  of  a  bond  dated 
September,  1853,  for  the  payment  of  a 
certain  sum,  "with  interest  from  the  !lst 
day  of  May  lasf,  in  three  equal  annual  in- 
stalments from  that  date,  interest  payable 
on  the  whole  sum  annually,"  cleared  the 
obscurity  in  a  mortgage  conditioned  for  the 
payment  of  such  sum  "in  three  annual 
payments,  with  interest  thereon  from  the 
1st  day  of  May,  1853." 

Maturity  of  interest. 

Where  no  separate  time  of  maturity  of 
the  interest  is  given  in  one  instrument, 
but  such  a  time  is  stated  in  the  other,  such 
statement  will  fix  the  time  of  maturity 
of  the  interest  whether  such  statement  be 
in  the  note  (Winchell  v.  Coney,  64  Conn. 
24,  5  Atl.  354)  or  in  the  mortgage  (Dob- 
bins V.  Parker,  46  Iowa,  357;  Muzzy  v. 
Knight,  8  Kan.  456;  Bell  v.  Engvolseri,  64 
Wash.  33,  116  Pac.  456. 

Thus,  where  several  promissory  notes 
were  all  payable  five  years  after  date,  "with 
interest  annually  at  6  per  cent,"  and  the 
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mortgage  referred  to  each  of  these  notea 
as  "bearing  interest  at  6  per  cent  per  an- 
num," and  was  conditioned  upon  the  pay- 
ment of  the  notes  "according  to  their  tenor," 
it  was  held  ^hat  the  interest  was  payable 
annually,  and  that,  upon  default  in  interest, 
the  holder  of  the  notes  might  foreclose  for 
the  interest  unpaid,  and  that  it  was  not 
necessary  to  reform  the  mortgage.  Win- 
chell V.  Coney,  supra. 

So,  where  notes  were  payable  at  different 
times,  "with  10  per  cent  interest  per  an- 
num from  date,"  and  the  itaortgage  provided 
for  payment  of  the  principal,  "with  interest 
payment  of  the  principal,  "with  interest  on 
all  of  said  money  at  the  rate  of  10  per  cent 
per  annum  until  paid,  payable  annually 
according  to  the  tenor  of"  the  notes,  it  was 
held  that  the  interest  was  payable  annual- 
ly.    Dobbins  v.  Parker,  46  Iowa,  357. 

Absence  of  discrepancy. 

In  some  of  the  cases  the  ground  of  the 
decision  has  been  that  there  was  no  dis- 
crepancy as  to  maturity  in  the  instruments ; 
that  is  to  say,  that  there  was  no  want  of 
harmonv  between  them. 

Thus,*  in  Lyon  v.  New  York,  S.  &  W.  R. 
Co.  13  N.  Y.  S.  R.  732,  where  railroad 
bonds  contained  a  provision  that  in  case 
of  ninety  days*  default  in  the  payment  of 
interest,  "the  principal  of  this  bond  will 
thereby  become  due  and  payable  upon  and 
subject  to  all  the  conditions  provided  in 
the  mortgage,"  and  the  mortgage  provided 
for  a  waiver  of  this  provision  by  a  majority 
of  the  bondholders,  it  was  held  that  such 
waiver  would  not  prevent  a  suit  at  laiv 
on  interest  coupons  of  the  bonds,  as  the 
waiver  did  not  relate  to  such  right. 

And  where  an  acceleration  clause  in  the 
bond  matured  the  debt,  but  that  in  the 
mortgage  allowed  a  sale  out  of  which  the 
mortgagee  was  to  retain  the  amount  then 
due  on  the  bond,  it  was  held  that  the  whole 
debt  matured  on  default,  and  the  power 
of  sale  was  then  properly  exercised.  Harper 
V.  Ely,  56  111.  179. 

The  right  to  foreclose  a  railroad  mori^ 
gage  to  collect  interest  on  the  bonds,  be> 
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Trinity  County  Bank  v.  Haas,  91  Pac. 
385,  151  Cal.  663;  Cykes  v.  Arne,  —  Cal. 
— ,  47  Pac.  868;  Foxcroft  v.  Mallett,  4  How 
353,  11  L,  ed.  1008;  Wheeler  &  W.  Mfg.  Co. 
V.  Howard,  28  Fed.  741;  27  Cyc.  1623, 
1524;  Swearingen  v.  Lahner,  93  Iowa,  147, 
26  L.R.A.  765,  67  Am.  St.  Rep.  261,  61  N. 
W.  431;'  Broadbent  t.  Brumback,  2  Idaho, 
366,  16  Pac.  655. 

Messrs.  Alfred  A.  Fraser  and  Charles 
8.  Klngsley  for  respondents. 

Ailshle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  motion  made  in  this  case  to  strike 
the  agreed  statement  of  facts  and  the  re- 
porter's transcript  from  the  record  is  not 
well  taken,  and  must  be  denied.    The  stipu- 


lation of  facts  constitutes  a  part  of  the 
evidence  in  the  case,  and  is  referred  to 
both  in  the  reporter's  notes  and  the  findings 
of  the  court.  The  transcript  of  the  evidence 
is  duly  settled  and  certified  by  the  presid- 
ing judge  in  accordance  with  the  statute. 

This  is  an  action  for  foreclosure  of  a 
real  estate  mortgage.  On  the  16th  day  of 
August,  1909,  Asaph  D.  Clark,  one  of  the 
respondents  herein,  sold  to  Emma  L.  Pad- 
dock, the  appellant,  a  farm,  and  as  part 
payment  therefor  received  two  promissory 
notes  secured  by  a  mortgage  on  the  land 
sold.  The  first  note  was/for  the  principal 
sum  of  $10,800,  due  August  11,  1911,  and 
the  second  note  was  for  the  sum  of  $15,000, 
due  August  11,  1914.  The  notes  each  con- 
tained the  following  stipulation:  "Interest 


fore  the  expiration  of  twelve  months  frbm 
default,  is  not  precluded  by  provisions  of 
the  mortgage  authorizing  the  trustees,  upon 
default  in  payment  of  interest  continuing 
for  twelve  months,  to  enter  upon  and  sell 
the  premises,  where  the  mortgage  declares 
its  purpose  to  be  to  secure  the  due  pay- 
ment of  principal  and  interest  to  accrue 
''according  to  the  tenor  and  effect"  of  the 
bonds  and  coupons,  is  conditioned  for  the 
payment  of  principal  and  interest  at  the 
"times  and  in  the  manner"  prescribed  for 
the  payment  thereof  in  the  bonds  and  cou- 
pons, and  further  provides  that  the  mort- 
gagor shall  remain  in  possession  of  the 
property  until  default  shall  have  been  made 
in  principal  or  interest.  Central  Trust  Co. 
V.  New  York  City  &  N.  R.  Co.  33  Hun,  513. 
In  Mallory  v.  West  Shore  H.  R.  R.  Co. 
3  Jones  A  S.  174,  where  a  railroad  bond 
to  A  and  B  or  bearer  had  no  agp*eement  as 
to  the  consequences  of  a  default  in  payment 
of  interest,  but  had  upon  it  a  certificate 
signed  by  A  and  B,  trustees,  stating  that 
the  bond  with  other  bonds  was  secured  by 
a  certain  mortgage,  with  power  of  entry 
and  foreclosure  in  case  of  default,  and 
**with  provision  that  the  principal  sum  se- 
cured by  said  mortgage  should  become  due, 
in  case  the  interest  on  the  bonds  remain 
unpaid  for  four  months,"  and  the  mortgage 
was  made  to  A  and  B,  trustees,  it  was  held 
that  a  holder  of  a  bond  could  not  sue  for 
the  principal  on  four  months'  default  in 
the  interest,  as  this  default  was  only  aTail- 
able  to  the  trustees. 

IV.  Conflict  in  the  instruments. 

Where  there  is  an  actual  conflict  as  to 
maturity  in  the  instruments,  the  note  or 
bond  will  prevail  over  the  mortgage.  Ferris 
V.  Johnson,  136  Mich.  227,  98  N.  W.  1014, 
where  a  chattel  mortgage  misrecited  the 
due  date  of  the  note  as  later  than  it  was. 

So,  where  the  principal  of  a  railroad 
bond  became  due  after  default  in  interest 
and  demand,  a  demand  was  held  necessary 
although  the  provision  in  the  mortgage 
cnnitted  the  requirement  of  demand.  Indi- 
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ana  &  I.  C.  R.  Co.  v.  Sprague,  103  U.  S. 
764,  26  L.  ed.  654. 

And  where,  by  the  note,  a  default  ma- 
tures the  entire  debt  at  the  option  of  the 
holder,  while  by  the  mortgage  the  matur- 
ity takes  place  upon  the  default  itself,  the 
note  controls.  Kennedy  v.  Gibson,  68  Kan. 
612,  75  Pac.  1044. 

In  Linam  v.  Anderson,  —  Ga.  App.  — , 
78  S.  E.  424,  where  the  note  provided  for 
maturity  of  the  principal  at  the  option 
of  the  holder  on  default  of  interest  for 
thirty  days,  and  the  mortgage  provided  for 
maturity  of  the  principal  at  the  option  of 
the  holder  immediately  upon  any  default 
in  interest,  it  was  held  that  if  these  clauses 
were  conflicting,  that  the  note  would  con- 
trol, the  mortgage. 

And  where  the  respective  clauses  were 
similar  to  those  in  the  last  case,  it  was 
held  that  upon  a  suit  on  an  interest  coupon 
begun  before  such  thirty  days,  the  mort- 
gagor could  not  tender  the  entire  amount 
of  the  debt.  Fletcher  v.  Daugherty,  13 
Neb.  224,  13  N.  W.  207. 

But,  in  Swearingen  v.  Lahner,  93  Iowa, 
147,  26  L.R.A.  765,  67  Am.  St.  Rep.  261, 
61  N.  W.  431,  where  the  note  provided  tliat 
on  default  in  the  payment  of  interest,  the 
whole  principal  and  interest  became  due 
and  collectable  at  the  holder's  option,  and 
the  mortgage  provided  that  in  case  of  thirty 
days'  default  in  the  payment  of  interest 
"toe  note  shall  become  due  and  payable" 
and  the  mortgagee  ''may  proceed  at  once  to 
foreclose  this  mortgage,  "while  it  was  held 
that,  inasmuch  as  the  holder  had  waited 
until  after  thirty  days'  default,  the  note 
was  due  and  that  a  tender  of  interest  there- 
after could  not  alter  the  case;  it  was  also 
held  that  whether  it  was  due  or  not,  he  had 
a  right  to  foreclose  the  mortgage  where 
he  did  not  ask  any  personal  judgment. 

In  Rothschild  v.  Rio  Grande  Western  R. 
Co.  84  Hun,  103,  32  N.  Y.  Supp.  37,  where 
a  railroad  bond  and  coupons  contained  a 
promise  to  pay  the  interest  semi-annually, 
the  bond  containing  also  a  covenant  to  pay 
I  the  principal  at  a  certain  date,  and  recit- 
I  ing  that  it  was  "entitled  to  the  benefits 
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to  be  paid  annually,  and  if  not  so  paid  the 
whole  sum  of  both  principal  and  interest 
to  become  immediately  due  and  collectable.'' 
The  mortgage  contained  the  following  stipu- 
lation with  reference  to  any  default  in  mak- 
ing payment  of  interest:  "But  in  case  de- 
fault shall  be  made  in  the  payments  of  said 
principal  sums  of  money  or  any  part  there- 
of as  provided  in  said  notes,  or  if  the  in- 
terest be  not  paid  as  therein  specified,  then, 
and  from  thencefortli,  it  shall  be  optional 
with  said  party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  to 
consider  the  whole  of  said  principal  sums 
expressed  in  said  notes  as  immediately  due 
and  payable,  although  the  time  expressed 
in  said  notes  for  the  payment  thereof  shall 
not    have    arrived."     On    about   August   3, 


1910,  the  appellant  paid  to  respondent 
Asaph  D.  Clark  the  sum  of  $1,290  by  draft 
payable  to  his  order,  and  this  sum  was  re- 
ceived and  accepted  and  indorsed  on  the 
notes.  On  November  2,  1910,  appellant 
paid  the  first  not  of  $10,800  by  draft,  and 
the  same  was  accepted,  indorsed,  and  cashed, 
and  the  note  surrendered.  All  interest  and 
principal  except  the  principal  sum  of  the 
$15,000  note  was  paid  up  to  August  11. 
1910.  The  interest  on  the  latter  note  from 
August  11,  1910,  to  August  11,  1911,  be- 
came due  and  payable  on  the  11th  day  of 
August,  1911,  but  was  not  then  paid.  This 
interest  was  not  paid,  and  nothing  what- 
ever was  done  either  by  the  maker  or  payet^ 
until  the  27th  day  of  February,  1912.  On 
the  latter  date,  the  appellant  tendered  Clark 


and  subject  to  the  provisions  oV*  a  trust 
deed,  "which  trust  deed  also  provides,  in 
the  several  cases  of  default  as  therein 
specifically  stated,  for  the  right  in  the  trus- 
tee to  exercise  the  power  of  entry  thereby 
conferred,  the  right  to  declare  the  prin- 
cipal due,  to  sell  in  case  of  nonpayment 
of  such  principal,  subject  to  the  qualifica- 
tions therein  contained,  to  which  trust  deed 
reference  is  hereby  made," — it  was  held 
that  the  holder  of  the  bond  might  maintain 
an  action  at  law  for  unpaid  interest,  even 
if  such  right  were  denied  by  the  mortgage, 
as  if  there  was  a  direct  conflict  the  bond 
must  control,  and  if  there  was  an  ambigui- 
ty it  must  be  resolved  against  the  maker 
of  the  instruments. 

There  are  some  cases,  however,  in  which 
a  conflict  in  the  instruments  as  to  maturi- 
ty has  been  resolved  in  favor  of  the  mort- 
gage- 
Thus,  in  Brownlee  v.  Arnold,  60  Mo.  79, 

where  four  notes  were  given  for  land  pay- 
able annually,  respectively,  and  a  deed  of 
trust  securing  the  notes  stated  that  the 
notes  should  not  become  due  nor  the  deed 
be  foreclosed  until  the  maturity  of  the  last 
note,  and  after  the  maturity  of  the  first 
note  it  was  assigned  to  the  plaintiff,  who 
had  knowledge  of  all  the  circumstances,  it 
was  held  that  he  could  not  recover  on  it 
prior  to  the  maturity  of  the  last  note.  But 
this  case  was  disapproved  in  Owings  v.  Mc- 
Kenzie,  133  Mo.  323,  40  L.R.A.  164,  33  S. 
W.  802. 

See  also  Claek  v.  Paddock. 

And  where  it  is  clear  that  the  contract 
of  the  parties  was  that  the  security  will 
not  be  available  until  a  certain  period  after 
default  in  the  note,  and  this  contract  is 
only  in  the  mortgage,  there  cannot  be  fore- 
closure before  the  time  so  specified  in  the 
mortgage. 

Thus,  where  the  condition  of  a  mortgage 
securing  a  note  payable  on  demand  is  that, 
if  it  be  paid  with  interest  within  sixty  days 
after  such  demand,  etc..  the  mortgage  may 
not  be  foreclosed  until  sixty  days  after 
such  demand.  Union  Cent.  L.  Ins.  Co.  v. 
Curtis,  35  Ohio  St.  343;  Union  Cent.  L. 
Ins.  Co.  V.  Jones,  35  Ohio  St.  351. 
46  L.R.A.(N.S.) 


So,  in  Chick  v.  Willetts,  2  Kan.  384,  where 
some  time  after  the  maker  had  made  a 
note  payable  one  day  after  date,  he  ex- 
ecuted a  mortgage  to  secure  the  note  con- 
taining a  stipulation  that  if  default  was 
made  in  the  payment  of  the  note  for  two 
years  from  the  date  of  the  mortgage  that 
instrument  might  be  foreclosed,  it  was  held 
that  the  statute  of  limitations  did  not  begin 
to  run  against  the  mortgage  until  two  years 
from  its  date  as  foreclosure  could  not 
take  place  till  that  time;  but  this  point 
was  not  necessary  to  the  decision  of  the 
case. 

It  will  be  observed  in  this  connection 
that  in  Ferris  v.  Johnson,  136  Mich.  227, 
98  N.  W.  1014,  the  date  in  the  mortgage 
was  a  mere  misrecital. 

And  that  a  general  reference  in  a  bond 
to  the  mortgage  would  carry  into  the  bond 
a  clause  in  the  mortgage  forbidding  a  suit 
for  interest  was  probably  held  in  the  in- 
sufficiently reported  case  of  McClelland 
V.  Norfolk  Southern  R.  Co.  3  N.  Y.  S.  R. 
250,  where  it  is  probable  that  the  interest 
coupons  referred  to  the  bond,  and  that  the 
bond  referred  to  the  mortgage;  and  it  was 
held  that  the  holder  of  a  detached  coupon 
could  not  sue  for  his  interest  when  it  was 
provided  in  the  mortgage  that  the  major- 
ity of  bondholders  might  instruct  the  trus- 
tees of  the  mortgage  to  waive  any  default 
and  such  waiver  had. been  made. 

F.  Acceleration  clause  in   one  instrt*- 

ment  only, 

a.  In  general. 

It  is  not  intended  to  discuss  here  the 
effect,  meaning,  or  construction  of  acceler- 
ation clauses  in  themselves,  but  only  the 
question  which  arises  from  the  fact"^  that 
such  clause  is  incorporated  in  one  instru- 
ment, and  not  in  the  other. 

Cases  of  acceleration  governed  by  statute 
are  not  included.  For  cases  where  such 
clauses  differed  in  the  two  instruments,  see 
supra,  III.  and  IV.  For  provisions  in  one 
instrument  as  to  waiving  the  acceleration 
clause  in  the  other   instrument,  see  Lyon 
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the  Bum  of  $750.  in  payment  of  the  inter- 
est. Thia  tender  was  made  first  by  draft 
and  subsequently  in  gold  coin,  so  no  ques- 
tion arises  here  as  to  the  sufficiency  of  the 
tender.  It  is  stipulated  that  at  the  time 
this  tender  was  made  "Asaph  D.  Clark 
made  no  objection  to  the  draft  as  tendered 
for  the  payment  of  said  interest,  but  mere- 
ly stated  that  he  guessed  he  would  not 
accept  the  payment  of  the  $750  interest, 
and  that  be  would  consult  his  attorney  and 
let  the  defendant  know  later.''  It  is  fur- 
ther stipulated  that  ''at  no  time  did  the 
said  plaintiff  or  any  one  in  his  behalf  no- 
tify the  defendant  or  any  one  in  her  behalf 
that  the  said  $750  interest  was  due,  and  at 
no  time  did  he  make  any  demand  on  her 
for  the  payment  of  the  same."    Clark  never 


gave  the  appellant  any  notice  whatever, 
after  this  tender  was  made,  as  to  his  de- 
termination in  reference  to  accepting  the 
payment  or  of  his  purpose  to  declare  the 
debt  due,  uintil  about  5  o'clock  p.  M.,  Feb- 
ruary 29th,  when  he  stated  to  appellant's 
counsel  that  he  had  decided  to  foreclose  the 
mortgage,  and  that  complaint  had  been  filed 
that  afterndon.  The  complaint  in  foreclos- 
ure was  in  fact  filed  at  4:50  P.  H.,  Febru- 
ary 10,  1012,  which  was  two  days  after  the 
tender  of  payment  of  the  $750  interest  due. 
The  case  was  submitted  to  the  court  on 
the  foregoing  facts,  and  the  court  decided 
in  favor  of  the  plaintiff  and  granted  a  de- 
cree of  foreclosure,  and  defendant  has  ap- 
pealed. There  is  no  dispute  over  the  facts 
in  the  case,  and  the  only  question  presented 


V.  New  York,  S.  &  W.  R.  Co.  supra,  III.; 
and  McClelland  v.  Norfolk  Southern  R.  Co. 
supra,  IV. 

h.  In  note,   and  not  in  mortgage. 

That  an  acceleration  clause  in  the  note, 
and  not  in  the  mortgage,  permits  the  fore- 
closure of  the  mortgage  according  to  the 
terms  of  such  acceleration  clause,  was  held 
in  San  Gabriel  Valley  Bank  v.  Lake  View 
Town  Co.  4  Cal.  App.  630,  89  Pac.  360, 
where  the  court  said:  "The  note  and  the 
mortgage  constitute  one  contract;  the  lat- 
ter is  incidental  and  stands  as  security  for 
the  former,  and  whenever  the  note,  for  any 
reason,  becomes  due,  a  right  of  action  of 
foreclosure  is  at  once  available."  But  it 
is  at  least  doubtful  whether  the  true  con- 
struction of  the  mortgage  itself  did  not 
admit  of  foreclosure  for  the  full  amount. 

A  fortiori  where  the  note  contains  an 
mcoeleration  clause  and  the  mortgage  is 
conditioned  for  the  payment  of  the  note 
according  to  its  true  intent  and  meaning, 
there  may  be  a  foreclosure  on  the  default 
provided  for  by  the  acceleration  clause. 
Oraham  v.  Fitts,  53  Fla.  1046,  43  So.  512, 
13  Ann.  Cas.  149. 

So,  a  foreclosure  for  the  full  amount 
was  upheld  in  Farnsworth  v.  Hoover,  66 
Ark.  367,  60  S.  W.  866,  where  the  notes 
contained  each  a  provision  that,  "on  failure 
to  pay  interest  thirty  days  after  due,  the 
holaer  may  collect  principal  and  interest 
at  once,"  and  the  mortgage,  after  reciting 
the  notes  and  the  dates  of  their  maturity 
(but  not  the  acceleration  clause)  was  con- 
ditioned on  the  payment  of  the  money,  "at 
the  time  and  in  the  manner  aforesaid." 

For  effect  of  acceleration  provision  in 
mortgage  or  note  to  set  the  statute  of  lim- 
itations running,  see  the  notes  to  Hall  v. 
Jameson,  12  L.R.A.(N.S.)  1190,  and  Lovell 
T.  Goss,  22  L.R.A.(N.S.)  1110. 

e.    In  mortgage  and  not  in  note. 

1.  Effect  on  foreclosure, 

rhe  subject  of  provision  in  bond  or  note 
that  instrument  when  due  and  unpaid  shall 
46  L.R.A.(N.S.) 


be  added  to  the  principal,  as  affecting  right 
to  foreclose  mortgage  securing  the  same  for 
default  in  interest  is  omitted,  as  treated 
in  the  note  to  Castor  v.  Muramoto,  42  IaK.A. 
(N.S.)  108. 

Though  there  be  no  acceleration  clause 
in  the  note,  an  acceleration  clause  in  the 
mortgage  will  enable  the  holder,  upon  the 
breach  mentioned  in  such  clause,  to  fore- 
close the  mortgage  for  the  full  amount  of 
the  note,  although  the  debt  be  not  due  by 
its  terms. 

Swett  V.  Stark,  31  Fed.  868  (N.  D.  111.) ; 
Savannah  k  M.  R.  Co.  v.  Lancaster,  62 
Ala.  555;  Brickell  v.  Batchelder,  62  Cal. 
623  (on  default  in  taxes)  ;  Maddox  v.  Wy- 
man,  92  Cal.  674,  28  Pac.  838;  Phelps  v. 
Mayers,  126  Cal.  549,  68  Pac.  1048;  Ras- 
mussen  v.  Levin,  28  Colo.  448,  65  Pac.  94 
(taxes,  reversed  on  other  grounds)  ;  Tay- 
lor V.  Alliance  Trust  Co.  71  Miss.  694.  15 
So.  121  (citing  Dunton  v.  Sharpe,  70  Miss. 
860,  12  So.  800) ;  Waples  v.  Jones,  62  Mo. 
440;  Rumsey  v.  People's  R.  Co.  154  Mo. 
215;  Westminster  College  v.  Peirsol,  161 
Mo.  270,  61  S.  W.  811;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Westerhoff,  58  Neb.  379,  76 
Am.  St.  Rep.  101,  78  N.  W.  724,  79  N. 
W.  731;  Gore  v.  Davis,  124  N.  C.  234,  32 
S.  E.  654. 

The  same  was  probably  held  in  the  fol- 
lowing cases,  which,  however,  do  not  state 
definitely  that  the  note  omits  the  clause. 
Gibbons  v.  Hoag,  95  111.  45;  Hoodless  v. 
Reid,  112  111.  105;  Brown  v.  Miner,  128 
111.  148,  21  N.  E.  223  (taxes  also)  ;  Gray 
V.  Robertson,  174  111.  242,  51  N.  E.  248 
(taxes)  ;  Garrett  v.  Simpson,  115  111.  App. 
62  (taxes)  ;  Pope  v.  Durant,  26  Iowa,  233 
(taxes);  Stanclift  v.  Norton,  11  Kan.  218 
(taxes)  ;  Sharp  v.  Barker,  11  Kan.  381 
(taxes);  Ell  wood  v.  Wolcott,  32  Kan.  526, 
4  Pac.  1056  (taxes)  :  Condon  v.  Mavnard. 
71  Md.  601,  18  Atl.  957  (taxes)  ;  *Moier 
V.  Meier,  105  Mo.  411,  16  S.  W.  223;  Hart- 
suff  V.  Hall,  58  Neb.  417,  78  N.  W.  716 
(taxes)  ;  Cincinnati  Hotel  Co.  v.  Central 
Trust  &  S.  D.  Co.  25  Ohio  L.  J.  375;  Bell  . 
V.  Enpvolsen,  64  Wash.  33,  116  Pac.  456. 

In  Flesher  v.  Hubbard,  —  Okla.  — ,  132 
Pao.  1080,  where  a  note  contained  a  pro- 
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is  the  question  of  law  to  be  applied  in  con- 
struing the  stipulation  contained  in  the 
note  and  the  one  in  the  mortgage  with  ref- 
■erence  to  default  in  payment  of  interest  ma- 
turing the  entire  debt.  The  respondent  con- 
tends that,  notwithstanding  the  provision 
contained  in  the  mortgage,  the  stipulation 
contained  in  the  note  is  controlling,  and 
that  a  failure  to  make  payment  of  inter- 
■e&t  when  due  ipso  facto  matured  the  entire 
debt.  The  appellant,  on  the  other  hand, 
contends  that  the  stipulation  in  the  note 
and  the  one  in  the  mortgage  should  be  read 
and  construed  together  as  parts  of  one  con- 
tract, and  that,  when  so  read,  it  will  be 
found  that  a  default  in  the  payment  of  in- 
terest only  matures  the  entire  debt  by  the 
exercise  of  an  option  on  the  part  of  the 


creditor  to  so  declare  the  debt  due. 

The  cases  relied  on  by  respondents  do  not 
go  to  the  extent  nor  support  the  conten- 
tion here  claimed.  In  Hutchinson  v.  Bene- 
dict, 49  Kan.  545,  31  Pac.  147,  the  notes 
contained  the  provision  that,  if  any  pare 
of  the  principal  or  interest  should  not  be 
paid  at  maturity,  it  should  bear  interest 
thereafter  at  the  rate  of  12  per  cent.  The 
mortgage  provided  that,  in  case  of  any  de- 
fault, the  whole  debt  should  become  due, 
with  interest  at  12  per  cent  from  date.  The 
court  held  that  the  note  should  control, 
and  that  the  clause  it  contained  meant 
"that  both  principal  and  interest  were  to 
bear  interest  after  maturity  at  the  rate  of 
12  per  cent  per  annum." 

New  England  Mortg.  Seeur.  Co.  ▼.  Case- 


vision  that  after  maturity  the  interest  rate 
would  be  greater,  and  the  mortgage  con- 
tained an  acceleration  clause  on  default 
of  interest,  etc.,  at  the  election  of  the 
holder,  it  was  held  that  on  default  in  in- 
terest the  mortgage  might  be  foreclosed  for 
the  whole  sum. 

The  same  was  held  in  Jones  v.  Hubbard, 
—  Okla.  — ,  132  Pac.  1082. 

But  where  the  bond  provided  that  the 
obligor  should  pay  taxes,  and,  in  case  of 
default,  the  obligee  might  discharge  them 
and  collect  the  same  with  interest  as  part 
of  the  bond,  and  the  mortgage  provided 
that  if  default  was  made  in  payment  of 
taxes  the  mortgagee  might  sell  the  prem- 
ises and  from  the  process  retain  the  prin- 
cipal and  taxes  and  charges,  it  was  held 
that  there  could  not  be  foreclosure  for  a 
mere  default  in  paying  the  taxes  unless 
the  mortgagee  had  paid  them.  Williams 
V.  Townsend,  31  N.  Y.  411. 

The  four  following  cases  are  included 
as  probably  there  was  no  acceleration  clause 
in  the  notes,  although  the  reports  do  not 
state  that  fact  definitely: 

In  Frink  v.  Neal,  37  III.  App.  621,  where 
by  mistake  a  note  payable  in  three  years 
recited  that  the  interest  was  payable  after 
maturity,  instead  of  from  date,  and  the  deed 
securing  the  note  recited  it  as  bearing  in- 
terest from  date  payable  annually,  and 
stated  that  the  whole  debt  might  be  declared 
due  for  default  in  payment  of  interest,  it 
was  held  that  foreclosure  might  be  main- 
tained for  default  in  interest  before  the 
three  years  had  expired. 

In  McLean  v.  Presley,  56  Ala.  211,  where 
a  mortgage  securing  several  notes  provided 
that  if  payment  was  made  of  notes  and  in- 
terest, "as  they  respectively  fall  due,  then 
this  instrument  is  void,"  "but,  if  I  fail 
to  pay  the  said  described  promissory  notes, 
as  they  fall  due,  with  the  interest  thereon, 
then,"  etc.,  it  was  held  that  after  failure 
to  pay  one  note  there  might  be  a  foreclosure 
of  the  whole  premises,  and  the  mortgagee 
had  the  right  to  retain  out  of  any  surplus 
over  the  amounts  then  due,  a  sum  sufficient 
to  meet  the  amounts  coming  due  thereafter. 

Where  a  mortgage  securing  bonds  provid- 
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ed  for  foreclosure  on  default  in  interest,  and 
provided  that  the  maturity  of  the  debt 
should  be  at  the  time  of  the  completion  of 
the  foreclosure  sale,  the  court  postponed 
the  sale  for  eighteen  months  in  view  of  the 
fact  that  the  property  was  increasing  in 
value,  was  paying  off  arrears,  and  that  the 
ordinary  redemption  period  of 'one  year 
could  not  be  availed  of  as  the  mortgage 
covered  not  only  real  estate,  but  personal 
property.  American  Loan  ft  T.  Co.  ▼.  Union 
Depot  Co.  80  Fed.  36   (Dist.  of  Wash.). 

In  Brockway  v.  McClun,  243  111.  106,  90 
N.  E.  374  (affirming  148  111.  App.  465). 
it  was  held  that  an  agreement  to  extend 
the  maturity  of  the  debt  did  not  affect  the 
right  of  the  mortgagee  to  foreclose  for  non- 
payment of  taxes  according  to  a  provision 
in  the  mortgage. 

2,  Effect  on  maturity  of  note  or  hond. 

There  is  a  direct  conflict  in  the  cases 
upon  the  question  whether  the  effect  of  an 
acceleration  clause  in  the  mortgage  will 
be  limited  to  foreclosure  for  the  full  amount 
of  the  note,  or  whether  it  will  mature  the 
debt  itself. 

The  clause  as  maturing  the  debt. 

It  is  not  intended  to  go  into  the  question 
whether  an  affirmative  i^  taking  advantage 
of  the  clause  is  necessary  on  the  part  of 
the  mortgagee,  but  simply  to  consider 
whether  in  any  event  the  clause  when  only 
in  the  mortgage  may  mature  the  note. 

Upon  the  weight  of  authority  a  clause 
only  in  the  mortgage  providing  that  the 
debt  shall  become  due  upon  a  contingency 
therein  set  forth  will  mature  the  note, 
although  it  be  not  due  by  its  terms. 

Brewer  v.  Penn.  Mut  L.  Ins.  Co.  36  C. 
C.  A.  289,  94  Fed.  347  (8th  circuit) ;  Wheel- 
er &  W.  MffiT.  Co.  V.  Howard,  28  Fed.  741 
(C.  C.  E.  D.  Mo.) ;  Chambers  v.  Marks, 
93  Ala.  412,  9  So.  74;  Gregory  v.  Marks, 
8  Biss.  44  Fed.  Cas.  No.  6,802  (N.  D. 
III.) ;  Hennessv  v.  Gore,  35  111.  App.  594: 
Clayton  v.  Whitaker,  68  Iowa,  412,  27  N.  W. 
296;  First  Nat.  Bank  v.  Peck,  8  Kan.  660; 
Spesard  ▼•  Spesard,  76  Kan.  87, 
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bier,  3  Kan.  App.  741,  46  Pac.  452,  simply 
held  that  where  a  note  provided  for  inter- 
est at  7  per  cent,  and  the  mortgage  securing 
the  note  called  for  interest  at  12  per  cent, 
the  note,  being  evidence  of  the  debt  and 
the  priiifipal  obligation,  should  control. 

Rothschild  v.  Rio  Grande  Western  R.  Co. 
84  Hun,  103,  32  N.  Y.  Supp.  37,  holds  that, 
where  bonds  and  a  trust  deed  given  to  se- 
cure their  payment  contained  wholly  incon- 
sistent provisions,  the  terms  of  the  bonds 
must  prevail.  This  was  on  the  theory  that 
the  bonds  were  the  evidence  of  indebtedness 
and  the  principal  obligation. 

Banzer  v.  Richter,  68  Misc.  192,  123  N. 
Y.  Supp.  678,  involved  the  right  of  the 
holder  of  several  notes  secured  by  one 
mortgage  to  sue  on  one  note,  and  subse- 


quently maintain  an  action  on  another  note 
that  was  due  by  the  terms  of  a  contract 
and  chattel  mortgage  securing  the  same  at 
the  time  the  first  action  was  commenced. 
The  court  held  that  under  the  terms  of  the 
contract  and  mortgage  no  option  could  be 
exercised,  and  that  on  the  happening  of  the 
stipulated  event  the  debt  became  imme- 
diately due. 

In  Fletcher  v.  Daugherty,  13  Neb.  224,  13 
N.  W.  207,  the  court  held  that  the  pro- 
visions of  the  note  and  mortgage  must  be 
construed  ''together  as  parts  of  one  con- 
tract," and  that,  when  so  considered,  it  was 
evident  that  the  holder  of  the  note  and 
mortgage  must  in  some  way  elect  to  declare 
them  due  in  order  to  set  the  statute  of  limi- 
tations running. 


576;  Kansas  Loan  &  T.  Co.  v.  Gill,  2  Kan. 
App.  488;  Piersol  v.  Shelley,  3  Kan.  App. 
386,  42  Pac.  922;  Evans  v.  Baker,  6  Kan. 
App.  08,  47  Pac.  314;  Grand  Island  Sav.  & 
L.  Asso.  V.  Moore,  40  Neb.  686,  59  N.  W. 
115;  San  Antonio  Real  Estate  Bldg.  & 
L.  Asso.  V.  Stewart,  94  Tex.  441,  86  Am. 
St.  Rep.  864,  61  S.  W.  386  (in  lien  secur- 
ing notes  citing  Dodge  v.  Signor,  18  Tex. 
Civ.  App.  45,  44  S.  W.  926,  notes  secured 
by  vendors'  lien  in  deed) ;  Schoonmaker  v. 
Taylor,  14  Wis.  314. 

See  also,  as  recognizing  the  rule,  Lewis  v. 
Lewis,  58  Kan.  563,  50  Pac.  454;  and 
Douthitt  V.  Farrell,  60  Kan.  195,  56  Pac.  9. 

The  same  was  probably  held  in  the  fol- 
lowing cases,  which,  however,  do  not  state 
definitely  that  the  clause  was  not  in  the 
note:  Leonard  v.  Tyler,  60  Cal.  299;  Beal 
V.  Stevens,  72  Cal.  451,  14  Pac.  186;  Moore 
V.  Sargent,  112  Ind.  484,  14  N.  E.  466; 
Snyder  v.  Miller,  71  Kan.  410,  69  L.R.A. 
250,  114  Am.  St.  Rep.  489,  80  Pac.  970; 
Pope  V.  Hooper,  6  Neb.  178;  Lantry  v. 
French,  33  Neb.  524,  50  N.  W.  679;  Green 
V.  Frick,  25  S.  D.  342,  126  S.  W.  579. 

The  same  seems  to  have  been  held  in  ef- 
fect in  Williams  v.  Douglass,  47  La.  Ann. 
1277,  17  So.  805,  though  the  court  states 
that  it  cites  the  authorities  "without  align- 
ing the  court  on  either  side  of  the  con- 
troversy for  th,e  present;"  but  it  was  there 
held  that  future  accruing  interest  cap- 
italized in  notes  not  yet  due  on  their  face' 
must   be   excluded   from   the   recovery. 

A  clause  in  a  note  that  "the  interest  is 
paid  to  maturity  by  coupon  notes  hereto 
attached,  which,  with  the  principal,  are 
secured  by  mortgage,"  will  not  overthrow 
an  express  agreement  in  the  mortgage  that, 
on  failure  to  pay  the  interest  or  coupon 
notes  at  maturity,  the  whole  of  the  mort- 
gage debt  shall  become  due  and  collectable 
at  the  mortgagee's  option.  Buchanan  v. 
Berkshire  L.  Ins.  Co.  96  Ind.  510. 

In  Spesard  v.  Spesard,  75  Kan.  87,  88 
Pac.  576,  it  was  held  that  an  acceleration 
clause  as  to  taxes  solely  in  the  mortgage 
matured  the  note,  although  the  mortgage 
was  dated  some  years  later  than  the  note. 

So,  also,  where  notes  and  a  chattel  mort- ' 
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gage  were  given  in  pursuance  of  an  ear- 
lier agreement,  providing  that  the  mort- 
gage should  contain  the  accelerating  clause, 
a  default  provided  for  therein  will  mature 
the  notes.  Banzer  v.  Richter,  68  Misc.  192, 
123  N.  Y.  Supp.  678. 

In  Germond  v.  Hermosa  Ice  Co.  9  S.  D. 
387,  69  N.  W.  578  (where  there  was  prob- 
ably no  acceleration  clause  in  the  note), 
it  was  held  that  an  acceleration  clause  in 
the  mortgage  would  mature  the  debt  on 
default  in  interest  after  an  extension  of 
time  of  the  principal,  or  part  thereof,  as 
the  interest  clause  remained  unaffected. 


The  clause  as  limited  to  realizing  upon  the 

security. 

There  are  other  cases,  however,  which 
limit  the  effect  of  an  acceleration  clause 
only  in  the  mortgage  to  realizing  upon  the 
security.  Rasmussen  v.  Levin,  28  Colo.  449, 
65  Pac.  94;  White  v.  Miller,  52  Minn.  367, 
19  L.R.A.  673,  54  N.  W.  736;  Capehart  v. 
Dettrick,  91  N.  C.  344;  McClelland  v.  Bish- 
op, 42  Ohio  St.  113;  Owings  v.  McKenzic, 
133  Mo.  323,  40  L.R.A.  154,  33  S.  W.  802; 
Lawson  v.  Cundiff,  81  Mo.  App.  169;  McMil- 
lan V.  Grayston,  83  Mo.  App.  425;  West- 
minster College  V.  Peirsol,  161  Mo.  270, 
61  S.  W.  811  {obiter);  Tobin  v.  Smith,  1 
Ohio  N.  P.  75,  1  Ohio  Dec.  675. 

In  American  Nat.  Bank  v.  American 
Wood  Paper  Co.  19  R.  I.  155,  29  L.R.A. 
103,  61  Am.  St.  Rep.  746,  32  Atl.  305,  the 
court  seems  to  have  been  of  the  same  opin- 
ion, but  it  was  not  necessary  to  the  de- 
cision of  the  case. 

An  acceleration  clause  in  the  mortgage, 
making  the  debt  due  on  default  in  payment 
of  taxes,  enables  a  foreclosure  to  be  had, 
but  does  not  permit  the  foreclosure  of  a 
collateral  quitclaim  deed  which  has  no  pro- 
vision for  acceleration  in  it.  Rasmussen 
V.  Levin,  28  Colo.  448,  65  Pac.  94,  the  court 
following  the  White,  Bishop  and  Owings 
Cases,  supra. 

In  Taylor  v.  American  Nat.  Bank,  — 
Fla.  — ,  57  So.  678,  it  was  held  that  a  de- 
fault in  interest  did  not  mature  the  note 
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Magee  v.  Burch,  108  Mo.  336,  18  S.  W. 
1078,  held  that  a  misdescription  in  the 
mortgage  of  the  payees  named  in  the  note 
was  not  fatal  to  the  security,  and  that  th'i 
note  itself  would  prevail. 

In  Kennedy  v.  Gibson,  68  Kan.  612,  75 
Pac.  1044,  the  note  provided  that  a  default 
should  mature  the  whole  debt  at  the  option 
of  the  holder  therof,  while  the  mortgage 
provided  that  a  default  should  make  the 
whole  debt  immediately  due.  The  court 
held  that  the  provision  in  the  note  would 
prevail,  and  that  the  option  must  be  exer- 
cised in  order  to  set  the  statute  of  limita- 
tions, running. 

It  will  be  seen  from  a  review  of  the  fore- 
going cases  that  no  one  of  these  covers  a 
state  of  facts  like  we  are  dealing  with  here, 
where   the    note    provided    that   a   default 


should  render  the  whole  debt  due,  and  tht9 
mortgage  provided  that  default  should  ren- 
der the  debt  due  at  the  option  of  the  holder 
thereof.  If  in  this  case  we  should  adopt 
the  view  taken  by  respondents,  we  would 
have  to  wholly  disregard  the  provision  in 
the  mortgage  providing  that  in  case  of  de- 
fault the  debt  should  fall  due  at  the  option 
of  the  holder.  On  the  other  hand,  if  we 
fellow  the  rule  of  construction  that  require.^ 
every  provision  of  a  contract  to  be  given 
force  and  effect  when  possible  and  where 
they  can  be  construed  in  harmony,  we  would 
hold  that  the  provision  in  the  note  matur- 
ing the  debt  on  default  of  any  payment 
when  due,  and  the  clause  in  the  mortgage 
providing  for  default,  maturing  the  debt  at 
the  option  of  the  holder,  are  not  inconsist- 
ent with  the  intention  that  a  default  should 


in  the  sense  that  an  assignee  of  it  with- 
out notice  of  the  default  would  take  it  sub- 
ject to  any  defenses  between  the  original 
parties,  although  there  was  an  accelera- 
tion clause  in  the  mortgage  (but  not  in 
the  note)  making  the  principal  due  on 
default  in  interest. 

The  Missouri  court  has  not  kept  to  the 
same  side  of  the  question.  In  Noell  v. 
Gaines,  68  Mo.  649,  it  wa6  held  that  an 
acceleration  clause  in  the  mortgage  ma- 
tured the  note  though  there  is  reason  to 
consider  that  some  of  the  earlier  Missouri 
cases  did  not  support  this  view. 

But  in  Owings  v.  McKenzie,  133  Mo. 
323  40  L.R.A.  154,  33  S.  W.  802,  supra; 
Noell  V.  Gaines,  was  overruled,  and  also 
Brownlee  v.  Arnold  60  Mo.  79,  in  so  far 
as  it  agreed  with  the  doctrine  of  the  Noell 
Case. 

And  the  other  Missouri  cases  cited  above 
have  followed   the  Owings   Case. 

There  are  expressions  in  Gore  v.  Davis, 
124  N.  C.  234,  32  S.  E.  554,  which  seem 
at  first  to  indicate  that  the  court  con- 
sidered that  an  acceleration  clause  in  the 
mortgage  matured  the  debt,  but  the  citation 
therein  of  Capehart  v.  Dettrick,  91  N.  C. 
344,  supra,  which  holds  the  contrary,  shows 
that  the  court  was  not  intending  to  depart 
from  that  case. 

VI.  Miscellaneous. 

In  Farrar  v.  Payne,  73  111.  82,  it  was 
held  that  an  omission  in  a  deed  of  trust, 
of  the  date  of  maturity  of  a  note  secured, 
did  not  make  the  deed  void  as  against  pur- 
chasers of  the  equity  of  redemption. 

lA  Pettis  V.  Aellogg,  7  Gush.  456,  where 
after  a  note  had  become  due  a  mortgage 
was  given  to  secure  it,  conditioned  for  the 
payment  of  the  note  according  to  its  tenor, 
it  was  held  that  this  was  a  condition  to 
pay  the  note  on  demand. 

Where  notes  were  made  bv  two  makers, 
and  one  of  the  makers  gave  a  mortgage 
with  a  clause  in  it  accelerating  the  pay- 
ment of  the  principal  if  one  of  the  notes 
or  interest  should  oe  unpaid,  it  was  held 
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that  such  a  default  could  not  make  the 
principal  due,  as  one  of  the  makers  did 
not  join  in  the  mortgage;  the  court  not 
passing  upon  the  question  that  would  have 
arisen  if  both  had  joined  in  the  mortgage. 
Trease  v.  Haggin,  107  Iowa,  458,  78  N. 
W.  68. 

In  Bourne  v.  Littlefleld,  29  Me.  302, 
where  the  question  was  not  as  to  the  date 
and  time  of  maturity,  but  as  to  the  iden- 
tity of  the  instrument  secured,  it  was  held 
that  parol  testimony  was  admissible  to 
show  that  a  note  payable  on  demand,  with 
interest,  was  the  note  referred  to  in  a 
mortgsge  conditioned  for  payment  on  a 
certain  future  date  not  mentioning  inter- 
est, and  referring  to  the  note  as  payable 
"at  the  time  aforesaid." 

So,  where  one  of  the  several  notes  se- 
cured by  a  deed  of  trust  was  described 
in  a  schedule  to  the  deed  as  dated  October 
18,  1833,  and  payable  Mav  21,  1834.  when 
it  was  in  fact  payable  April  21,  it  was 
held  that  parol  evidence  was  admissible 
to  show  the  mistake,  particularly  as  the 
parties  had  provided  in  the  deed  "that 
such  alterations  and  additions  in  and  to 
the  schedules  hereto  annexed  may  be  made 
by  the  mutual  consent  in  writing  of  one 
of  each  of  the  parties  hereto,  as  shall  be 
necessary  for  a  more  perfect  and  correct 
«tatement  of  the  matters  and  things  here- 
in contained."  Pierce  v.  Parker,  4  Met. 
80. 

While  without  the  scope  of  this  note, 
reference  may  be  made  to  Lomax  v.  Smyth, 
50  Iowa,  223,  where  to  secure  a  past-due 
draft  the  debtor,  after  paying  the  interest 
to  date,  made  a  note  with  the  same  date 
and  maturity  as  the  draft,  and  he  and 
his  wife  conveyed  her  land  to  the  cre<lit- 
or,  who  executed  a  defeasance  to  reconvey 
upon  payment  of  the  note  twelve  month's 
thereafter,  with  interest  payable  semian- 
nually; it  was  held  that,  as  there  was  a 
valid  agreement  for  the  extension  of  time 
of  the  principal,  the  creditor  could  not 
enforce  the  note  until  the  time  mentioned 
in  the  defeasance.  B.  B.  B. 
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mature  the  debt  at  the  option  of  the  holder 
of  the  note  and  mortgage.  By  such  a  con- 
struction the  holder  of  the  paper  gets  all 
the  protection  he  could  possibly  get  by  any 
construction,  because  he  could  exercise  his 
option  as  soon  as  a  default  is  made,  and  by 
such  a  construction  the  statute  of  limita 
tion  would  not  begin  to  run  against  his 
claim  uuless  he  does  exercise  this  option. 
On  the  other  hand,  the  debtor  is  given  the 
protection  of  having  the  holder  of  the  paper 
exercise  his  option  in  some  manner  and  by 
some  act.  Such  a  construction  saves  the 
debtor  from  going  to  the  trouble,  and  often- 
times expense,  of  raising  interest  or  an  in- 
stalment, and  then,  upon  making  tender 
being  informed  that  the  debt  has  already 
automatically  fallen  due. 

Stipulations  of  this  kind  for  the  accelera- 
tion of  the  maturity  of  a  debt  should  be  so 
construed,  if  possible  and  consistent  with 
the  language  employed,  as  to  give  the  pro- 
tection intended  thereby  to  both  the  debtor 
and  the  creditor.  Such  a  clause  is  inserted 
in  a  note  or  mortgage  for  the  purpose  of 
enabling  the  holder  thereof,  upon  default 
in  payment  of  interest  or  principal,  as  the 
case  may  be,  to  institute  his  action  for 
the  collection  of  the  debt,  if  he  so  desires, 
before  the  apparent  maturity  of  the  instru- 
ment as  appears  upon  its  face.  The  finan- 
cial circumstances  of  the  debtor  or  the 
nature  of  the  security  may  have  become 
such  in  the  meanwhile  as  to  render  it  neces- 
sary and  important  for  the  protection  of 
the  creditor  that  he  be  authorized  to  im- 
mediately prosecute  his  action  for  the  col- 
lection of  the  debt.  This  protection  is 
afforded  him  as  fully  and  amply  by  requir- 
ing him  to  exercise  the  option  of  declaring 
the  debt  due  as  by  providing  that  the  debt 
shall  automatically  become  due  on  the 
failure  to  make  the  payment.  The  mere 
commencement  of  an  action  is  an  exercise 
of  the  option  (Trinity  County  Bank  v. 
Haas,  151  Cal.  553,  91  Pac.  385;  Bank  of 
Commerce  v.  Scofield,  126  Cal.  156,  58  Pac. 
451),  or  a  notice  to  the  debtor  that  the  debt 
is  overdue,  and  that  the  creditor  exercises 
the  option  of  declaring  it  due,  or  that  if 
not  paid  within  a  specified  time  the  creditor 
will  not  receive  payment  thereafter,  would 
constitute  an  exercise  of  the  option.  In 
other  words,  a  creditor  who  is  the  holder 
of  the  paper  can  suffer  no  disadvantage  or 
injury  whatever  by  being  required  to  exer- 
cise his  option.  The  debtor,  on  the  con- 
trary, is  afforded  a  degree  of  protection  by 
requiring  the  creditor  to  exercise  his  option, 
rather  than  to  allow   the  mere  failure  to 

make  payment  ipso  facto  mature  the  debt. 
So  long  as  the  debtor  has  not  got  the  money 

with  which  to  make  tiie  payment,  and  does 
not  tender  it^  the  creditor  may  not  be  par- 
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ticular  about  exercising  his  option,  and  if 
not  he  should  not  be  allowed,  after  the  debt- 
or has  gone  out  and  raised  the  money,  and 
made  the  tender,  to  then  exercise  his  option 
or  say  the  debt  has  automatically  fallen 
due,  when  in  truth  and  fact  he  lias  aone 
no  act  whatever  that  would  indicate  his 
understanding  or  intention  that  the  debt 
and  obligation  has  matured,  or  that  he  has 
exercised  his  option  to  consider  it  matured. 

It  should  be  remembered  that  this  is  a 
foreclosure  proceeding  whereby  the  cred- 
itor not  only  seeks  judgment  for  the  amount 
of  the  debt,  but  also  seeks  a  judgment  and 
decree  for  the  sale  of  the  specific  propertv 
encumbered  by  the  mortgage  for  the  pay- 
ment of  the  debt.  In  such  a  case,  the  note 
and  mortgage  must  be  considered  and  con- 
strued together  as  one  contract  (Lewis  v. 
Sutton,  21  Idaho,  541,  122  Pac.  911;  Trin- 
ity County  Bank  v.  Haas,  151  Cal.  553,  91 
Pac.  385;  Meyer  v.  Weber,  133  Cal.  68 J, 
65  Pac.  1110),  and  the  creditor  should  not 
bo  allowed  to  refuse  a  tender  and  foreclose 
his  mortgage  in  spite  of  the  tender,  where 
the  very  instrument  which  gives  him  hia 
security  and  lien  provides  that  a  default 
in  payment  of  interest  shall  mature  the 
debt  only  in  case  of  the  exercise  of  the  op- 
tion to  declare  the  whole  debt  due.  To 
allow  him  to  do  so  would  be  contrary  to 
both  the  letter  and  spirit  of  his  lien  con' 
tract. 

The  general  rule  that  a  note  and  mort' 
gage  given  to  secure  the  payment  of  the 
same  must  be  construed  together  as  one  con- 
tract is  reinforced  by  §  4520  of  the  Rev. 
Codes  of  this  state,  which  provides  t^at 
"there  can  be  but  one  action  for  the  re- 
covery of  any  debt,  or  the  enforcement  of 
any  right  secured  by  mortgage  upon  real 
estate  or  personal  property,  which  action 
must  be  in  accordance  with  the  provisions*' 
of  chapter  1,  title  10,  pt.  2,  of  the  Code  of 
Civil  Procedure,  which  chapter  is  entitled, 
"Actions  for  the  Foreclosure  of  Mortgages." 
In  other  words,  under  the  statute  of  this 
state  (§  4520,'  Rev.  Codes),  no  action  can 
be  maintained  for  the  recovery  on  a  promis- 
sory note  secured  by  mortgage,  unless  the 
action  be  coupled  with  an  action  to  fore- 
close the  mortgage,  except  where  it  is  shown 
that  the  security  has  become  valueless. 
This  rule  is  established  both  by  the  deci- 
sions in  this  state  and  the  decisions  of  the 
supreme  court  of  California  from  which  our 
statute  was  taken.  First  Nat.  Bank  v. 
Williams,  2  Idaho,  670,  23  Pac.  562;  Rein 
V.  Callaway,  7  Idaho,  634,  65  Pac.  63 ;  Bart- 
lett  V.  Cottle,  63  Cal.  366;  Barbieri  v. 
Ramelli,  84  Cal.  157,  23  Pac.  1086 ;  McKean 
V.  German -American  Sav.  Bank,  118  Cal. 
336,  50  Pac.  656;  Winters  v.  Hub  Min.  Co. 
(C.  C.)  57  Fed.  292;  Lilly-Brackett  Co.  v. 
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Sonnemann,  167  Cal.  192,  106  Pac.  715,  21 
Ann.  Cas.  1279.  See  also  dissenting  opinion 
in  Kelley  V.  Clark,  23  Idaho,  I,  129  Pac. 
926.  This  being  true,  it  necessarily  follows 
that  the  action  is  primarily  an  action  to 
foreclose  the  mortgage  and  obtain  a  decree 
authorizing  a  sale  of  the  mortgaged  prop- 
erty. Under  the  law  of  this  state,  "the 
mortgaged  property  becomes  the  primary 
security,  and  the  personal  obligation  of  the 
mortgagor  a  secondary  one.  The  mort- 
gagor, under  our  statute,  is  personally  lia- 
ble only  after  foreclosure,  and  then  only 
for  the  balance  shown  to  be  due  by  the  re- 
turn of  the  sheriflf."  Rein  v.  Callaway,  7 
Idaho,  634,  23  Pac.  63.  Before  such  a  de- 
cree can  be  had,  it  is  necessary  to  deter- 
mine the  amount  due.  This  is  done,  how- 
ever, by  the  court  as  a  court  of  equity,  and 
the  debtor  is  not  entitled  as  a  matter  of 
law  to  a  jury  for  the  purpose  of  deter- 
mining the  amount  due.  Christenson  v. 
Hollingsworth,  6  Idaho,  92,  96  Am.  St.  Rep. 
266,  63  Pac.  211;  Shields  v.  Johnson,  10 
Idaho,  476,  79  Pac.  391,  3  Ann.  Cas.  246; 
Naylor  v.  Lewiston  &  S.  E.  Electric  R.  Co. 
14  Idaho,  722,  95  Pac.  827.  The  primary 
charge  is  therefore  in  rem,  and  the  personal 
charge  or  obligation  can  only  arise  for  a 
deficiency  after  the  res  or  thing  pledged 
has  been  exhausted.  * 

The  judgment  is  reversed  and  the  cause 
Will  be  remanded,  with  direction  to  the  trial 
court  to  dismiss  the  action  upon  payment  to 
respondentd  of  the  money  tendered  into 
court  as  proffered  by  the  answer.  Costs 
awarded  in  favor  of  appellant. 

Sullivan  and  Stewart,  JJ.,  concur. 
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ALEXANDER   PANTAGES,   Respt. 

(—  Wash.  — ,  133  Pac.  1025.) 

Gaaranty  —  request  for  loan  —  knowl- 
edge of  condition  —  effect. 

The  president  of  a  corporation  who,  with 
knowledge  that  a  bank  will  not  renew  a 


note  of  the  corporation  without  his  guar- 
anty, telegraphs  a  request  for  renewal  witli 
the  assurance  that  he  will  arrange  things 
satisf actor ilv  upon  his  return,  assumes  the 
obligation  of  guarantor  on  the  note  accepted 
in  accordance  with  such  request. 

(July  28,  1913.) 

APPEAL  by. plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  sus- 
taining a  demurrer  to  a  complaint  seeking 
to  hold  defendant  liable  as  guarantor  of  a 
promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nuzum,  Clark,  &  Nuzum  and 
Sullivan  &  Christian,  for  appellant: 

No  particular  form  of  words  is  necessary 
to  constitute  a  guaranty. 

Birdsall  v.  Heacock,  32  Ohio  St.  177,  30 
Am.  Rep.  572;  20  Cyc.  1412;  Goldring  v. 
Thompson,  68  Fla.  248,  25  L.R.A.(N.S.) 
418,  51  So.  46;  Dover  Stamping  Co.  v. 
Noyes,  151  Mass.  342,  24  N.  E.  53 ;  Wills  v. 
Ross,  77  Ind.  1,  40  Am.  Rep.  279;  Union 
Nat.  Bank  v.  First  Nat.  Bank,  45  Ohio  St. 
236,  13  N.  E.  884;  J.  L.  Mott  Iron  Works  v. 
Clark,  87  S.  C.  199,  69  S.  E.  227;  Miami 
County  Nat.  Bank  v.  Goldberg,  133  Wis. 
175,  15  L.R.A.(N.S.)    1115,  113  N.  W.  391. 

If  there  is  any  doubt  about  the  meaning 
of  the  language,  the  allegations  and  ex- 
trinsic circumstances  are  to  be  considered  in 
ascertaining  the  meaning. 

Desgranges  v.  Newbauer,  149  Mo.  App. 
715,  129  S.  W.  759;  London  &  S.  F.  Bank 
V.  Parrott,  125  Cal.  472,  73  Am.  St  Rep. 
64,  58  Pac.  164;  20  Cyc.  1423,  1425;  Rob- 
inson V.  Fidelity  Trust  Co.  Ill  C.  C.  A. 
526,  188  Fed.  37;  Birdsall  v.  Heacock,  32 
Ohio  St.  177,  30  Am.  Rep.  572;  Hartwell  & 
R.  Co.  V.  Moss,  22  R.  I.  583,  48  Atl.  941 ; 
Lemp  V.  Armengol,  86  Tex.  690,  26  S.  W. 
941 ;  Merchants'  Nat.  Bank  v.  Cole,  83  Ohio 
St.  60,  93  N.  E.  465,  Ann.  Cas.  1912  A,  773; 
Bell  V.  Bruen,  1  How.  169,  11  L.  ed.  89* 

Extension  of  time  or  forbearance  to  sue  is 
a  sufficient  consideration. 

Brandt,  Suretyship,  §  365,  p.  68;  Jones 
V.  Britt,  94  C.  C.  A.  264,  168  Fed.  852: 
Schoening  v.  Maple  Valley  Lumber  Co.  61 
Wash.  332,  112  Pac.  381 ;  ^Standard  Supply 
Co.  v.  Person,  154  N.  C.  456,  70  S.  E.  745*; 
Robinson  v.  Fidelity  Trust  Co.  Ill  C.  C.  A. 
526,    188    Fed.    37;    People's    Bank    v.    Le- 


Note.'"'  Request  to  make  advances  to  an" 
other  as  implied  guaranty  of  pay^ 
ment. 

This  note  supplements  the  earlier  note  on 
the  same  question  appended  to  Miami  Coun- 
ty Nat.  Bank  v.  Goldberg,  15  L.R.A.(N.S.) 
1115.  The  present  note,  like  the  earlier 
one,  does  not  touch  upon  the  question 
whether  words  that  amount  to  a  mere  ex- 
46  L.R.A.(N.S.) 


pression  of  opinion  as  to  the  reliability  or 
solvency  of  another  create  a  liability  upon 
the  part  of  the  one  using  them.  There 
seems  to  be  little  authority  on  the  question 
now  under  consideration  beyond  the  few 
cases  cited  in  the  earlier  note. 

It  seems  that  the  principal  reason  for 
holding  a  guaranty  to  have  been  made  by 
the  words  involved  in  Exchange  Nat.  Bank 
V.  Pantages  is  that  the  defendant  sent  th» 
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marie,  106  La.  429,  31  So.  138,  141;  20 
Cyc.  1417,  1418;  Haskell  v.  Tukesbury,  92 
Me.  651,  69  Am.  St.  Rep.  529,  43  Atl.  500; 
McDonald  v.  Fernald,  68  N.  H.  171,  38  Atl. 
729;  College  Park  Electric  Belt  Line  v. 
Ide,  16  Tex.  Civ.  App.  273,  40  S.  W.  64. 

It  cannot  be  contended  that  any  notice  of 
acceptance  was  necessary. 

Wills  V.  Robs,  77  Ind.  1,  40  Am.  Rep. 
279;  Davis  v.  Wells,  F.  &  Co.  104  U.  S.  159, 
26  L.  ed.  686;  McKee  v.  Needles,  123  Iowa, 
196,  98  N.  W.  618;  Pruden  v.  Liebler,  22 
N.  D.  587,  135  N.  W.  186;  Snyder  v.  Click, 
112  Ind.  293,  13  N.  E.  581;  Robinson  v. 
Fidelity  Trust  Co.  Ill  C.  C.  A.  626,  188 
Fed.  37;  Bond  v.  John  V.  Farwell  Co.  96 
C.  C.  A.  546,  172  Fed.  68;  Doud  v.  National 
Park  Bank,  4  C.  C.  A.  607,  2  U.  S.  App. 
655,  64  Fed.  846. 

Messrs.  John  E.  Ryan  and  Grover 
E.  Desmond,  for  respondent: 

A  guaranty  is  contractual  in  its  nature, 
and  the  essential  elements  of  a  binding  con- 
tract must  be  expressed. 

Williams  &  F.  Co.  v.  Carpenter,  32  R.  I. 
349,  79  Atl.  821;  Bank  of  Ipswich  v. 
Ayers,  26  S.  D.  216,  128  N.  W.  127;  Hughes 
V.  Peper  Tobacco  Warehouse  Co.  139  N.  C. 
158,  1  L.R.A.(N.S.)  306,  111  Am.  St.  Rep. 
778,  61  S.  E.  793;  Switzer  v.  Baker,  95  Cal. 
539,  30  Pac.  761;  Fowler  Nat.  Bank  v. 
Brown,  19  Ind.  App.  433,  49  N.  E.  833; 
First  Nat.  Bank  v.  Osborne,  18  Ind.  App. 
442,  48  N.  E.  256;  National  Bank  v.  Rocke- 
feller, 98  C.  C.  A.  8,  174  Fed.  22;  London  & 
S.  F.  Bank  v.  Parrott,  125  Cal.  472,  73 
Am.   St.  Rep.  64,  58  Pac.   166;   Kenneweg 


Co.  V.  Finney,  98  Md.  114,  66  Atl.  482; 
Winne  v.  Mehrbach,  130  App.  Div.  329, 
114  N.  Y.  Supp.  618;  Taylor  v.  Shackelford, 
132  Mo.  App.  481,  111  S.  W.  871. 

There  was  no  valid,  enforceable,  and  exist- 
ing right  to  sue  on  these  notes  at  the  time 
this  telegram  was  sent,  and  the  appellant 
gave  up  no  right  by  reason  thereof. 

20  Cyc.  1418;  Hoflfman  v.  Mayaud,  35  C. 
C.  A.  256,  93  Fed.  171;  Lagomarsino  v. 
Giannini,  146  Cal.  545,  80  Pac.  698. 

Notice  of  acceptance  of  a  proposal  to 
guarantee  is  necessary  before  the  obligee 
can  be  bound. 

Davis  Sewing  Mach.  Co.  v.  Richards,  115 
U.  S.  524,  29  L.  ed.  480,  6  Sup.  Ct.  Rep. 
173;  German  Sav.  Bank  v.  Drake  Roofing 
Co.  112  Iowa,  184,  51  L.R.A.  758,  84  Am. 
St.  Rep.  335,  83  N.  W.  760;  T.  &  H.  Smith 
&  Co.  V.  Thesmann,  20  Okla.  133,  93  Pac. 
977,  15  Ann.  Cas.  1161;  William  Deering  & 
Co.v.  Mortell,  16  L.R.A.(N.S.)  353,  note. 


1 


Mount,  J.,  delivered  the  opinion  of  the 
court: 

The  lower  court  sustained  a  general  de- 
murrer to  the  plaintiff's  complaint  in  this 
case  and  dismissed  the  action.  The  plaintiff 
has  appealed.  The  complaint  alleges  in  sub- 
stance: That  the  plaintiff  is  a  national  bank 
doing  business  in  the  city  of  Spokane.  That 
the  Pantages  Amusement  Company  is  a 
Corporation  conducting  a  theater  and  amuse- 
ment business  in  Spokane.  The  Pantages 
Theater  Company  is  likewise  a  corporation 
doing  a  theater  business.  That  the  Pan- 
tages Amusement  Company  is  one  of  a  chain 


telegram  with  knowledge  that  the  bank 
tvould  not  renew  the  note  without  a  guar- 
anty. 

Although,  in  Groldring  v.  Thompson,  58 
Fla.  248,  25  L,R.A.(N.S.)  418,  51  So.  46, 
the  court  declared  in  a  general  way  that  a 
m«re  request  by  one  to  give  credit  to  an- 
other does  not  create  a  legal  liability  to 
pay  the  debt,  and  that  there  must  be  a 
£piaranty  of  the  debt  or  a  misrepresentation 
of  the  responsibility  of  the  person  to  whom 
the  credit  is  given  in  order  to  create  such 
liability, — the  court  held  that  a  guaranty 
was  made  by  the  instrument  involved  read- 
ing, "Please  ship  to  Mr.  B.  L.  Hall"  cer- 
tain goods.  "Your  money  is  good,  I  will 
be  in  your  city  in  a  few  days,"  this  being  re- 
garded as  involving  more  than  a  mere  re- 
quest. 

A  contrary  conclusion  was  reached  in  a 
similar  situation  in  Eaton  v.  Mayo,  118 
Mass.  141,  where  the  plaintiff  refused  to 
deliver  goods  to  a  purchaser  until  he  had 
obtained  a  guaranty,  and  the  defendant 
•wrote  a  letter  requesting  the  plaintiff  to 
let  the  purchaser  have  what  goods  he  might 
want  on  four  months,  and  that  he  (the  pur- 
chaser) would  pay  as  usual, — the  court 
holding  that  there  was  no  ambiguity  in  the 
meaning,  and  that  therefore  there  was  no 
46  L.R.A.(N.S.) 


occasion  to  resort  to  the  surrounding  cir- 
stances  or  the  relations  of  the  parties  to 
ascertain  their  intent;  and  that  the  writ- 
ing was  at  most  but  an  expression  of  con- 
fidence on  the  part  of  the  defendant  that 
the  purchaser  would  himself  pay  for  the 
goods  he  was  about  to  purchase. 

In  the  light  of  all  the  circumstances  it 
was  held  in  McCauley  v.  Cross,  —  Tex. 
Civ.  App.  —,  111  S.  W.  790,  that  a  guar- 
anty was  made  by  a  father  of  one  of  the 
malcers  of  a  note,  by  an  instrument  directed 
to  the  intended  payee  of  the  note  and  read- 
ing: "I  have  sworn  off  going  on  notes,  but 
want  to  help  my  son,  and,  if  he  should  not 
pay  ...  I  will  see  that  it  is  fixed, 
and  told  the  banker  that  I  would."  Hei-e 
the  court  invoked  the  principle  that  the  in- 
tention of  the  parties  should  control,  Avhen 
the  intention  clearly  appears,  and  that  not- 
withstanding it  might  be  necessary,  in  order 
to  give  sudi  intention  effect,  to  give  to 
words  used  by  them  a  meaning  not  uncom- 
monly attached  to  them,  yet  not  recognized 
as  belonging  to  them  by  the  compilers  of 
dictionaries.  This  remark  was  used  by  the 
court  in  construing  the  word  "fixed"  aa 
being  used  in  the  sense  of  "paid." 

L.  A.  W. 
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of  theaters  controlled  by  the  defendant,  be- 
ginning at  Spokane  and  ending  at  Los 
Angeles,  California ;  theaters  in  Seattle  and 
Tacoma  being  a  part  of  the  chain.  That 
the  Pantages  Theater  Company  is  also 
owned  and  controlled  by  the  defendant. 
That  at  all  times  the  defendant  was  a  stock- 
holder in  and  president  of  the  Pantages 
Amusement  Company.  That  on  June  15, 
1011,  the  amusement  company  executed  to 
plaintiff  its  promissory  note  for  $2,500  due 
ninety  daiys  after  date,  with  interest  thereon 
at  the  rate  of  8  per  cent  per  annum.  That 
the  note  was  renewed  when  due  for  a  period 
of  ninety  days.  That  on  December  12, 
1011,  when  the  renewal  note  became  due, 
plaintiff  demanded  that  the  amusement  com- 
pany pay  the  same  or  secure  the  guaranty 
or  indorsement  thereof  by  the  defendant. 
That  the  amusement  company  agreed  to  se- 
cure the  guaranty  of  the  note  by  the  defend- 
ant, and  at  that  time  the  amusement  com- 
pany executed  to  plaintiff  a  new  note  for 
the  same  amount,  payable  ninety  days  after 
December  12,  1911.  That  said  note  was  not 
delivered  or  accepted  as  an  obligation  of 
the  amusement  company  nor  in  satisfaction 
of  the  previous  note;  but  that  plaintiff  took 
and  held  the  same  in  accordance  with  the 
tindcrstanding  with  the  amusement  com- 
pany until  the  amusement  company  should 
secure  the  guaranty  of  tne  note  by  the  de- 
fendant. That  on  the  14th  day  of  Jan- 
uary, 1912,  the  defendant,  for  a  good  and 
raluable  consideration,  telegraphed  Clark 
\Vall:er,  who  is  the  general  manager  of  the 
amusement  company,  under  the  defendant's 
signature,  a  telegram  of  which  the  follow- 
ing is  a  copy,  to  wit: 

San  Francisco,  Calif.,  Jan.  14,  1912. 
Clark  Walker, 

Pantages  Theater,  Spokane. 
Tell  bank  I  request  them  to  renew  the  note. 
Security  just  as  good  now  as  when  loan 
was  first  made  and  they  are  collecting  inter- 
est on  their  money.  I  will  arrange  things 
satisfactory  to  them  upon  my  return  to 
Seattle. 

Alex.  Pantages. 

That,  on  account  of  said  telegram  and 
the  assurances  therein  contained,  the  plain- 
tiff accepted  the  new  note,  and  did  not  en- 
force the  payment  on  the  original  indebted- 
ness, which,  prior  to  that  time,  the  bank 
had  threatened  to  do,  relying  upon  the 
assurances  of  the  defendant  that  he  would 
arrange  things  satisfactorily  to  the  plain- 
tiff; and  but  for  these  assurances  the  plain- 
tiff would  have  proceeded  with  its  remedy 
on  the  original  indebtedness.  That  at  or 
about  the  time  of  the  execution  of  the 
original  note,  the  defendant  assured  the 
46  L.R.A.(N.S.) 


officers  of  the  plaintiff  that  the  amusement 
company  had  ample  resources  to  meet  tbj 
payment  of  the  note,  and  defendant  was  in- 
strumental in  securing  the  loan  of  the 
money  represented  by  the  note  and  the  re- 
newal thereof.  That  it  was  to  the  interest 
of  the  defendant  that  the  plaintiff  desiai 
from  bringing  suit  upon  the  note  or  upon 
the  original  indebtedness,  for  the  reason 
that,  if  the  plaintiff  had  commenced  suit 
against  the  amusement  company,  it  could 
and  would  have  closed  the  theater  in  Spo- 
kane in  which  the  companies  were  showin^r 
and  in  other  theaters  owned  and  managed 
by  the  defendant,  broken  up  the  circuit,  and 
made  it  impossible  for  Uie  defendant  to 
have  shown  his  attractions  in  Spokane. 
That  on  or  about  the  26th  day  of  March. 
1912,  an  action  was  commenced  by  Lois 
Pantages,  the  wife  of  the  defendant,  against 
the  amusement  company,  in  King  county,  on 
sixteen  promissory  notes  signed  by  the 
amusement  company,  in  most  cases  payable 
to  the  Pantages  Theater  Company,  owuchI 
and  controlled  by  the  defendant;  said  notes 
aggregating  $10,000.  That  a  receiver  was 
appointed,  and  all  the  property  of  the 
amusement  company  sold  to  the  theater 
company  for  a  nominal  consideration.  That 
there  is  no  money  or  property  of  the  amuse- 
ment company  out  of  which  to  satisfy  the 
plaintiff's  demands.  That  it  was  not  true, 
as  stated  in  the  guaranty  and  telegram  of 
the  defendant  that  the  security  held  by 
the  plaintiff  was  as  good  at  the  time  a2» 
when  the  loan  was  first  made;  but  that 
the  assets  of  the  amusement  company  were 
being  decreased  by  the  defendant  wholly  and 
solely  for  the  purpose  of  absorbing  all  of 
the  assets  of  the  amusement  company.  Tha  c 
plaintiff,  on  account  of  the  ipatters  con- 
tained in  the  telegram,  did  not  bring  suit 
upon  the  original  indebtedness,  but  accepted 
the  new  note  executed  December  12,  191 K 
lost  what  security  it  had  by  reason  of  the 
then  existing  assets  of  the  amusement  com- 
pany, and  was  prevented  from  realizin:^ 
anything  from  the  amusement  company  on 
account  thereof.  That  no  provision  was 
made  by  the  defendant  for  the  payment  of 
the  note,  no  arrangement  of  any  kind  was 
made  to  secure  the  same  by  the  defendant, 
and  the  note  was  never  paid.  The  second 
cause  of  action  was  for  a  separate  note  for 
$2,500,  based  upon  substantially  the  same 
state  of  facts. 

The  controlling  question  presented  here 
is  whether  the  telegram  hereinbefore  quot- 
ed constituted  a  guaranty  by  the  defendant, 
Alex.  Pantages,  of  the  note  sued  upon.  The 
trial  court  was  evidently  of  the  opinion 
that  this  telegram  did  not  constitute  a 
guaranty  of  the  note,  and  therefore  held 
that  the  complaint  did  not  state  a  cause  of 
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action  upon  either  note.  It  is  conceded  in 
the  briefs  that  no  particular  form  of  words 
14  necessary  to  constitute  a  guaranty.  The 
rule  seems  to  be  that  in  order  to  consti- 
tute a  guaranty  the  writing  should  be  so 
construed  as  to  determine  the  intention  of 
the  parties,  or,  as  stated  in  Bell  v.  Bruen, 
1  How.  169,  11  L.  ed.  89: 

"We  think  the  court  should  adopt  the  con- 
struction which,  under  all  the  circumstances 
of  the  case,  ascribes  the  most  reasonable, 
probable,  and  natural  conduct  to  the  par- 
ties. In  the  language  of  this  court  in  Doug- 
lass V.  ReyBolds,  7  Pet.  122,  8  L.  ed.  630: 
'Every  instrument  of  this  sort  ought  to  re- 
ceive a  fair  and  reasonable  interpretation, 
according  to  the  true  import  of  its  terms. 
It  being  an  engagement  for  the  debt  of  an- 
other, there  is  certainly  no  reason  for  giv- 
ing it  an  expanded  signification,  or  liberal 
construction  beyond  the  fair  import  of  the 
terms.'  Or  it  is  'to  be  construed  according 
to  what  is  fairly  to  be  presumed  to  have 
been  the  understanding  of  the  parties,  with- 
out any  strict  technical  nicety;'  as  declared 
in  Lee  v.  Dick,  10  Pet.  493,  9  L.  ed.  507. 
The  presumption  is  of  course  to  be  ascer- 
tained from  the  facts  and  circumstances 
accompanying   the   entire  transaction." 

According  .  to  the  facts  alleged  in  the  1 
complaint,  the  defendant  knew  that  the 
bank  was  not  satisfied  with  the  note  which 
was  offered  as  an  extension  of  the  payment 
of  the  note  which  was  then  past  due.  He 
then  telegraphed  to  Mr.  Walker,  who  waH 
attempting  to  arrange  for  the  extension: 
"Tell  bank  I  request  them  to  renew  the  note. 
.  .  .  I  will  arrange  things  satisfactory 
to  them  upon  my  return  to  Seattle."  We 
think  it  was  clearly  the  intention  of  the 
defendant  to  guarantee  the  payment  of  the 
note,  and  it  was  evidently  so  understood 
by  the  bank  at  that  time,  according  to  the 
allegations  of  the  complaint.  In  Goldring 
V.  Thompson,  58  Fla.  248,  25  L.R.A.(N.S.) 
418,  51  So.  46,  the  language  used  was: 
"Your  money  is  good.  I  will  be  in  your 
city  in  a  few  days."  It  was  held  that  this 
constituted  a  guaranty.  In  Dover  Stamp- 
ing Co.  V.  Noyes,  151  Mass.  342,  24  N.  E. 
53,  it  was  said  that  the  plaintiff  should  be 
"taken  care  of."  It  was  held  that  this 
constituted  a  guaranty.  In  Wills  v.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279,  where  the  state- 
ment was  made,  "Give  John  a  little  more 
time  and  I  will  see  that  you  get  your 
money,"  was  held  to  be  a  guaranty.  In  J. 
L.  Mott  Iron  Works  v.  Clark,  87  S.  C.  199, 
69  S.  E.  227,  the  statement,  "I  will  see 
that  you  are  protected  in  any  dealings  that 
you  may  have  with  this  corporation,"  was 
held  to  be  a  guaranty.  In  Birdsall  v.  Hea- 
cock,  32  Ohio  St.  177,  30  Am.  Rep.  572,  the 
statement,  "Please  send  my  son  the  lumber 
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he  asks  for,  and  it  will  be  all  right,"  was 
held  to  be  a  guaranty.  We  think  the  lan- 
guage quoted  above  in  this  case  used  by  Mr. 
Pantages  in  his  telegram,  under  the  circum- 
stances surrounding  the  transaction,  was 
understood  to  be  and  was  a  guaranty  of  the 
note.  We  are  of  the  opinion,  therefore,  that 
the  court  was  in  error  in  sustaining  the  gen- 
eral demurrer  to  the  complaint. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Gose,  Cbadwick,  and  Parker,  JJ.^  con- 
cur. 
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S.  F.  FREEMAN,  Guardian,  etc.,  of  Hiram 

Moger, 

V. 

RHODA  FUNK,  Appt. 

(85  Kan.  473,  117  Pac.   1024.) 

Adverse    possession    —    conveyance    to 
hinder  creditors  —  repossession. 

1.  In  1888  the  plaintiff's  ward,  in  order 
to  avoid  the  payment  of  a  note  for  $175« 
given  for  a  patent  fence  machine,  and  to 
prevent  his  liability  thereon  from  becoming 
a  lien  on  his  homestead,  conveyed  the  lat- 
ter to  his  wife.     In  a  short  time  she  re- 

Headnotes   by   West,  J. 

Note.  —  Use    of    possessory    title   aa    a 
weapon  of  offense, 

I.  Generally. 

a.  Ejectment,  487. 

b.  Trespass  to  try  title,  500. 

c.  Writ  of  entry,  501. 

d.  Quieting  title,  502. 

e.  Trespass,  503. 

f.  Partition,  505. 

g.  Injunction,  505. 

II.  Title   by   adverse   possession. 

a.  Quieting  title,  506. 

b.  Ejectment. 

1.  Generally,  508. 

2.  Possession    twenty    years    or 

more,  510. 

3.  Possession  fifteen  years,  512. 

4.  Possession  for  ten  years,  513. 

5.  Possession    for    seven    years, 

514. 

6.  Possession     over     five    years, 

515. 

c.  Specific  performance,  515. 

d.  Trespass,  516. 

e.  Injunctive  relief,  517. 

/.  Oenerally, 

a.  Ejectment, 

In  ejectment  against  an  intruder  or  a 
trespasser,  it  is  held  by  the  weight  of 
authority    that    a    possessory    title    under 
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conveyed,  and  soon  thereafter  departed  this 
life.  In  the  same  year  he  deeded  his  home- 
stead to  a  daughter,  with  the  understanding 
that  she  should  deed  it  back  to  him  when 
the  note  should  be  out  of  the  way.  He  con- 
tinued for  more  than  fifteen  years  to  occupy 
the  land,  asserting  and  exercising  dominion 
over  it.  When  requested  to  reconvey,  the 
daughter,  fearing  that  he  contemplated  re- 
marriscge,  delivered  to  him  a  life  lease  made 
out  on  a  warranty  deed  blank,  which  he 
supposed  for  some  time  to  be  a  good  deed 
of  conveyance.  In  1905  he  was  adjudged 
insane  and  placed  in  an  asylum;  symptoms 
of  mental  unsoundness  having  been  mani- 
fested as  far  back  as  1888.  The  daughter 
was  shown  to  have  made  numerous  state- 
ments that  she  did  not  pretend  to  own  the 
land,  but  intended  to  deed  it  back.  During 
the  father's  occupancy,  he  placed  valuable 


improvements  upon  the  land,  rented  por- 
tions of  it  at  times,  and  collected  the  rent, 
and  repeatedly  offered  it  for  sale.  Held, 
that  tlie  facts  warranted  a  finding  of  ad- 
verse possession. 

Fraud  —  conveyance  of  homestead   — 
rights  of  creditors. 

2.  The  land  being  the  homestead  of  the 
grantor,  his  creditors  could  not  have  been 
defrauded  by  his  conveyance  thereof. 

Adverse  possession  —  snbserviency. 

3.  Under  the  conditions  and  circum- 
stances indicated,  such  occupancy  was  not 
in  subservience  to  the  title  of^the  grantee. 

Guardian  —  quieting  ward's  title. 

4.  The  title  fully  vested  by  such  adverse 
possession  for  the  statutory  period  can  be 
quieted  as  against  the  daughter  in  a  suit 
by  the  father's  guardian. 


claim  or  color  of  title  based  on  prior  pos- 
session is  sufficient  to  enable  plaintiff  to 
maintain  the  action. 

Federal  cases. 

Prior  possession  is  sufficient  title  to 
maintain  ejectment  against  an  intruder  or 
trespasser.  Wilson  v.  Fine,  38  Fed.  789; 
Mickey  v.  Stratton,  5  Sawy.  476,  Fed.  Cas. 
No.  9,630. 

The  law  of  Oregon  was  held  to  be  in 
force  in  Alaska,  and  a  person  in  possession 
was  held  entitled  to  maintain  an  action  to 
recover  possession  of  real  property,  from 
which  he  had  been  ousted  by  a  mere  in- 
truder. Campbell  v.  Silver  Bow  Basin  Min. 
Co.  1  C.  C.  A.  166,  7  U.  S.  App.  71,  49  Fed. 
47.  This  was  an  action  to  recover  mining 
property.  Hill's  Comp.  (Or.)  1887,  §  316, 
provides  that  a  person  who  has  a  legal 
estate  in  real  property  and  a  present  right 
of  possession  may  recover  the  same  in  an 
action  at  law. 

In  Christy  v.  Scott,  14  How.  282,  14  L. 
ed.  422,  it  was  held  in  ejectment  that  a 
plea  of  defendant  that  the  title  of  plaintiff 
was  not  good  as  against  the  state  was  bad. 
If  the  plaintiff  was  actually  seised,  and  the 
defendant,  being  a  mere  intruder,  ejected 
him,  it  was  an  unlawful  act,  and  the  action 
was  maintainable,  notwithstanding  the 
state  of  Texas  might  have  the  true  title. 

And,  where  plaintiff  had  possession  and 
a  documentary  title,  and  the  defendant  had 
no  title,  it  was  held  that  plaintiff  should 
recover  in  ejectment.  Turner  v.  Aldridge,  1 
McAU.  229,  Fed.  Cas.  No.  14,249. 

The  party  in  possession  is  presumed  to 
be  the  owner  in  fee,  and,  where  there  was  no 
evidence  to  the  contrary,  proof  of  posses- 
sion under  a  color  of  right  was  held  to  be 
sufficient  proof  of  title  in  ejectment  as 
against  a  trespasser.  Bradshaw  v.  Ashley, 
180  U.  S.  69,  46  L.  ed.  423,  21  Sup.  Ct.  Rep. 
297.  It  was  held  that  the  proof  that  title 
was  in  a  third  person  would  not  avail  the 
defendant,  as  title  by  possession  in  plain- 
tiff was  a  title. 

And  under  23  Stat,  at  L.  24,  chap.  63,  § 
8,  act  May  17,  1884,  providing  that  persons 
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in  Alaska  shall  not  be  disturbed  in  the  pos- 
session of  lands  actually  occupied,  it  was 
held  that  an  occupant  could  maintain  eject- 
ment against  a  United  States  deputy  col- 
lector who  had  taken  possession.  Miller  ▼. 
Blackett,  47  Fed.  647.  There  had  been  no 
legislation  by  Congress. 

And  possession  for  seven  years  was  held 
sufficient  to  enable  plaintiff  in  ejectment  to 
recover  against  one  showing  no  title.  Burt 
V.  Panjaud,  99  U.  S.  180,  25  L.  ed.  461. 

Plaintiffs  brought  ejectment,  relying  on 
evidence  of  title  by  possession  for  nearly 
forty  years.  It  was  held  that  the  possession 
of  land  would  not  enable  the  party  to  main- 
tain a  suit  against  one  holding  title  from 
the  government.  Oaksmith  v.  Johnston,  92 
U.  S.  343,  23  L.  ed.  682.  The  defendant 
acquired  title  in  1866  and  entered  in  1867. 

Alabama. 

Possession  of  land  was  held  to  be  prima 
facie  evidence  of  right,  and  a  prior  posses- 
sion under  a  claim  of  right  short  of  the 
period  which  creates  a  bar  was  held  to  pre- 
vail over  a  subsequent  possession.  McCall 
V.  Doe,  17  Ala.  533. 

The  plaintiff  in  ejectment  was  held  en- 
titled to  recover  against  a  trespasser  on 
the  strength  of  prior  actual  possession, 
apart  from  the  validity  of  title  introduced. 
Green  v.  Jordan,  83  Ala.  220,  3  Am.  St. 
Rep.  711,  3  So.  513. 

And  in  ejectment  a  prior  possession  under 
color  of  title  was  held  sufficient  for  plain- 
tiff to  recover,  unless  the  defendant  haul 
shown  a  better  title,  or  unless  plaintiff  was 
barred  by  the  statute  of  limitations.  Rus- 
sell V.  Erwin,  38  Ala.  44. 

And  a  bare  peaceable  possession  under 
claim  of  title  was  held  sufficient  to  sustain 
ejectment  against  one  who  could  not  dis- 
pute plaintiff's  title.  Clarke  v.  Clarke,  51 
Ala.  498;  Wilson  v.  Glenn,  68  Ala.  383; 
Louisville  &  N.  R.  Co.  v.  Philyaw,  88  Ala. 
264,  6  So.  837  (that  a  third  party  had 
better  title  was  held  no  defense  wnere  there 
was  no  privity  with  defendant)  ;  Jernigan 
V.  Flowers,  94  Ala.  508,  10  So.  437;  Barrett 
V.  Kelly,  131  Ala.  378,  30  So.  824. 
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Adverse  possession  ^  character  of  title. 

5.  Such  adverse  possesBion  and  the  oper- 
ation of  the  statute  of  limitations  created 
a  title  which  can  be  used  either  offensive- 
ly   or   defensively. 

(October   7,   1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  ^ytchell  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  quiet  title  to  certain  land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  li.  Hunt  and  Park  B. 
Pulsifer,  for  appellant: 

The  deed  from  Moger  to  defendant  was 
made  for  the  purpose  of  defrauding  his 
creditors,  and,  as  against  him,  passed  title 
to  the  property  irrevocably. 


Crawford  v.  Lehr,  20  Kan.  509;  Durand 
V.  Higgins,  67  Kan.  110,  72  Pac.  567;  Robin- 
son V.  Blood,  64  Kan.  290,  67  Pac.  842. 
.  Possession  by  grantor  of  land  deeded 
is  presumed  not  to  be  adverse  to  the  title 
and  right  of  possession  of  the  grantee. 

Dotson  V.  Atchison,  T.  &  S.  F.  R.  Co. 
81  Kan.  816,  106  Pac.  1045;  McNeil  v. 
Jordan,  28  Kan.  7;  Sellers  v.  Crossan,  52 
Kan.  570,  35  Pac.  205;  Hockman  v.  Thuma, 
68  Kan.  519,  75  Pac.  480;  Bird  v.  Whet- 
stone, 71  Kan.  432,  80  Pac.  942. 

An  act  by  the  party  in  possession  in  nego- 
tiating for  or  purchasing  an  outstanding 
adverse  title,  during  the  time  of  the  running 
of  the  fifteen-year  statute  of  limitations, 
is  a  recognition  of  such  title,  and  stops  the 
running  of  such  statute. 


Proof  of  prior  possession  under  color  of 
title  was  held  sufficient  to  maintain  eject- 
ment against  a  trespasser  or  a  defendani 
not  showing  a  better  title,  where  the  plain- 
tiff was  not  barred  by  limitations.  Brad- 
shaw  V.  Emory,  65  Ala.  208. 

If  plaintiff  in  ejectment  was  in  possession 
under  claim  of  the  title  or  by  exercising 
acts  of  ownership,  it  was  held  that  he 
showed  a  prima  facie  right  of  recovery  in 
ejectment.  Doe  ex  dem.  Mills  v.  Clayton, 
73  Ala.  359;  Beard  v.  Ryan,  78  Ala.  37. 

And  possession  and  acts  of  ownership 
were  held  sufficient  to  enable  plaintiff  to  re- 
cover realty  from  one  who  came  into  pos- 
session later  without  title.  Strange  v. 
King,  84  Ala.  212,  4  So.  600. 

The  -plaintiff  in  ejectment  was  held  en- 
titled to  recover  where  he  had  prior  actual 
possession  and  color  of  title  and  claim  of 
ownership,  and  the  defendant  was  estopped 
from  denying  his  title.  Ware  v.  Dewberry, 
84  Ala.  568,  4  So.  404. 

A  plaintiff  in  ejectment  without  title 
was  held  entitled  to  recover  by  showing 
prior  possession  under  claim  of  title,  or  by 
the  exercise. of  acts  of  ownership;  but  he 
would  not  be  entitled  to  recover  against  a 
trespasser,  unless  he  showed  a  prior  pos- 
session. Payne  v.  Crawford,  102  Ala.  387, 
14  So.  854. 

And  a  grantee  in  a  defective  deed,  taking 
possession,  was  held  entitled  to  maintain 
ejectment  against  a  party  taking  posses- 
sion subsequently,  under  a  defective  deed 
from  the  same  grantor.  Branch  v.  Smith, 
114  Ala.  464,  21  So.  423. 

A  previous  possession  with  claim  of  title 
for  less  than  twenty  years,  with  descent 
cast,  was  held  sufficient  title  to  sustain  the 
claim  of  a  husband  to  curtesy,  and  to  re- 
cover in  ejectment  against  a  trespasser. 
Rochon  v.  Lecatt,  1  Stew.    (Ala.)   609. 

In  Dothard  v.  Denson,  72  Ala.  541,  it  was 
said:  "As  to  an  intruder  or  trespasser, 
or  as  to  one  who  does  not  show  a  better 
right,  possession  of  lands,  like  the  posses- 
sion of  personal  property,  is  prima  facie 
evidence  of  title,  and  will  support  eject- 
ment" 

In  Tennessee  &  C.  R.  Co.  v.  East  Alabama 
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R.  Co.  75  Ala.  516,  51  Am.  Rep.  476,  it  was 
said:  "Ejectment  was  originally  classed  as 
a  possessory  action.  Hence  it  was,  that,  at 
common  law,  any  number  of  actions  could 
be  maintained,  by  laying  the  demise  at  a 
later  date.  One  recovery  was  only  con- 
clusive as  to  one  and  the  same  demise.  A 
right  to  the  immediate  possession,  in  form 
legal  as  distinguished  from  equitable,  would 
always  maintain  the  action,  and  it  will 
yet.  Prior  possession  is  sufficient  against 
anyone  afterwards  found  in  possession,  un- 
less the  latter  can  show  a  paramount  title, 
or  a  possession  continuous,  peaceable,  and 
adverse,  of  sufficient  duration  to  toll  entry." 

In  Mickle  v.  Montgomery,  111  Ala.  421, 
20  So.  441,  it  was  said:  "The  possession  of 
land  is  prima  facie  evidence  of  title,  and  is 
sufficient  evidence  against  all  who  do  not 
show  a  prior  possession  or  a  better  title." 

In  Crosby  v.  Pridgen,  76  Ala.  386,  it  was 
said:  "The  rule  is  settled  in  this  state, 
that  peaceable  possession  of  land  by  an 
actual  occupant,  who  is  in  the  exercise  of 
acts  of  ownership  or  dominion  over  the 
premises,  whether  under  claim  or  color  of 
title,  is  ordinarily  sufficient  to  authorize  a 
recovery  in  ejectment  against  a  mere  tres- 
passer." 

Plaintiff  in  ejectment,  depending  entire- 
ly on  prior  possession,  was  held  not  en- 
titled to  recover  against  defendant  claim- 
ing under  color  of  title  in  Bernheim  v. 
Horton,  103  .Ala.  380,  15  So.  822.  The 
party  in  possession  holding  under  sheriff's 
deed  to  the  land,  who  was  placed  in  pos- 
session by  order  of  the  court,  was  said  to 
have  color  of  title. 

Where  the  plaintiff  in  ejectment  showed 
no  other  right  of  recovery  than  the  pre- 
sumption of  title  arising  from  possession, 
it  was  held  that  the  rule  was  that  the  de- 
fendant might  defeat  the  suit  by  showing 
that  he  or  his  grantors  had  prior  posses- 
sion. Nashville,  C.  &  St.  L.  R.  Co.  v. 
Mathis,  109  Ala.  377,  19  So.  384. 

Arkansas. 

Proof  of  actual  possession  under  a  claim 
and  color  of  title  was  held  to  be  sufficient 
to  enable  the  plaintiffs  to  recover  in  eject- 
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Squires  v.  Clark,  17  Kan.  84;  Pratt  v. 
Ard.  63  Kan.  186  65  Pac.  255. 

There  was  no  evidence  of  fraud  or  undue 
influence  on  the  part  of  the  defendant  in 
procuring  this  deed  from  her  father.  The 
deed  was  absolute  on  its  face,  and  any 
parol  agreement  (had  there  been  any  evi- 
dence to  prove  the  same)  that  the  land 
should  be  held  in  trust  for  him  was  void, 
and  could  not  be  enforced. 

Gee  V.  Thrailkill,  45  Kan.  173,  26  Pac. 
<588;  Morrall  v.  Waterson,  7  Kan.  190; 
Rogers  v.  Richards,  67  Kan.  *706,  74  Pac. 
255. 

The  statute  of  limitations  is  a,  shield  for 
defense,  not  a  weapon  of  attack,  and  cannot 
be  made  the  basis  of  a  claim  for  affirmative 
relief. 


Burditt  V.  Burditt,  62  Kan.  576,  64  Pac. 
77;  Stump  v.  Burnett,  67  Kan.  589,  73 
Pac.  894;  Walker  v.  Boh,  32  Kan.  354,  4 
Pac.  272;  Capell  v.  Dill,  82  Kan.  652,  109 
Pac.  286;  Corlett  v.  Mutual  Ben.  L.  Ins. 
Co.  60  Kan.  135,  55  Pac.  844;  Johnson  v. 
Wynne,  64  Kan.  138,  67  Pac.  549;  Tliomp- 
son  ▼.  Greer,  62  Kan.  522,  64  Pac.  48; 
Gibson  ▼.  Johnson,  73  Kan.  261,  84  Pac. 
982. 

Messrs.  J.  £.  Tice,  Ira  N.  Tlce,  C.  L. 
Ka^ey,  and  R.  M.  Anderson,  for  ap- 
pellee : 

The  deed  from  Moger  to  defendant  was  not 
made  for  the  purpose  of  defrauding  his 
creditors. 

Mull  V.  Jones,  33  Kan.  112,  5  Pac  388; 
Weaver  ▼.  First  Nat.  Bank,  76  Kan.  540, 


mcnt  until  a  better  title  was  shown  by  de- 
fendants.   Jacks  V.  Dyer,  31  Ark.  334. 

And  where  the  verdict  was  for  the  defend- 
ant in  ejectment)  it  was  held  immaterial  if 
the  court  erred  in  applying  the  rule  as  to 
the  extent  of  the  possession  under  a  parol 
purchase.  Hames  v.  Harris,  50  Ark.  68,  6 
S.  W.  233. 

Plaintiff's  ancestor  had  color  of  title  and 
died  in  possession,  claiming  the  land  as 
his  own.  This  was  held  sufficient  to  protect 
the  heir  in  the  continuous  enjoyment  of  the 
possession,  and  to  support  an  action  of 
ejectment.     Wheeler  v.  Ladd,  40  Ark.  108. 

And  where  plaintiff  in  ejectment  proved 
that  his  ancestor  died  in  possession  of  real 
estate,  under  color  of  title,  and  claiming  to 
be  the  owner,  it  was  held  that  he  made  out 
a  prima  facie  case.  Weaver  v.  Rush,  62 
Ark.  51,  34  S.  W.  256. 

But  in  an  action  of  ejectment  by  an  heir 
claiming  that  her  ancestor  died  in  posses- 
sion, it  was  held  that  before  she  would  be 
•entitled  to  recover,  it  would  be  necessary 
for  her  to  show  that  her  ancestor  died  in 
possession,  and  the  recovery  would  be  con- 
.  fined  to  actual  possession  where  there  was 
no  color  of  title.  Nicklace  v.  Dicker  son,  65 
Ark.  422,  46  S.  W.  945. 

California. 

In  an  action  for  the  recovery  of  land 
upon  a  claim  of  title  based  'on  prior  un- 
interrupted possession  for  several  years,  it 
was  held  that  possession  was  prima  fncie 
-evidence  of  title.    Hicks  v.  Davis,  4  Cal.  67. 

And  a  plaintiff  in  ejectment  was  held  en- 
titled to  maintain  the,  action  on  prior  pos- 
session. Plume  V.  Seward,  4  Cal.  94,  60 
Am.  Dec.  599;  Winans  v.  Christy,  4  Cal. 
70,  60  Am.  Dec.  597. 

And  proof  of  prior  possession  was  held 
sufficient  to  enable  plaintiff  to  maintain 
ejectment  against  a  trespasser.  Hutchin- 
son v.  Perley,  4  Cal.  33,  60  Am.  Dec.  578; 
Pequette  v.  Caulfield,  4  Cal.  278,  60  Am. 
Dec.  616. 

The  prior  possession  was  held  sufficient 
to  authorize  a  recovery  in  ejectment,  unless 
46  L.R.A.(N.S.) 


defendant  could  account  for  such  possession, 
or  show  a  prior  possession  or  title  in  him- 
self, or  a  third  person.  Potter  v.  Knowles. 
6  Cal.  87. 

And  in  ejectment,  where  plaintiff  relied 
on  actual  possession,  the  defendant,  if  a 
trespasser,  would  not  be  authorized  to  show 
title  in  a  third  party;  but  he  would  be  so 
authorized  if  plaintiff  relied  on  strict  title. 
Bird  V.  Lisbros,  9  Cal.  1,  70  Am.  Dec  617. 
Title  by  prior  possession  may  be  lost  by 
abandonment. 

And  where  plaintiff  had  a  conv^ance 
from  a  party  in  peaceable  possession,  claim- 
ing title  at  the  time  it  was  executed,  it  was 
held  that  this  was  sufficient  to  enable  him 
to  maintain  ejectment.  Nagle  v.  Macy,  9 
Cal.  427;  Foot  v.  Murphy,  72  Cal.  104,  13 
Pac.  163;  Leonard  v.  Flynn,  89  Cal.  543, 
26  Pac.  1099. 

And  in  an  action  of  ejectment  by  a  party 
in  possession,  claiming  imder  his  posses- 
sion and  that  of  a  predecessor,  it  was  held 
that  the  defendant  could  not  show  that  an- 
other party  had  a  prior  possession.  Piercy 
V.  Sabin,  10  Cal.  22,  70  Am.  Dec.  692. 

A  party  entering  land  under  a  deed  with 
specific  boundaries,  and  holding  actual  pos- 
session of  part,  was  held  to  oe  in  actua.1 
possession  of  all  the  land  described  in  the 
deed,  as  against  one  who  entered  on  part 
and  built  a  fence  insufficient  for  any  pur- 
pose except  to  mark  a  line.  Baldwin  v. 
Simpson,  12  Cal.  560.  The  plaintiff  claimed 
under  possession. 

And  title  by  possession  was  held  suf- 
ficient to  authorize  a  recovery  in  ejectment 
unless  the  defendant  showed  a  prior  pos- 
session, or  a  better  title.  Keane  ▼.  Canno- 
van,  21  Cal.  291,  82  Am.  Dec.  738. 

Plaintiff  could  recover    in    ejectment    o) 
proof    of    prior    possession,    although    the* 
title  might  be  in  a  third  party,  not  a  privy 
to  either  party.    Hubbard  v.  Barrv,  21  Cal. 
321. 

Prior  possession  was  held  sufficient 
ground  for  the  maintenance  of  ejectment 
against  a  naked  trespasser.  Shanahan  v. 
Tomlinson,  103  Cal.  89,  36  Pac.  1009; 
Southmayd  v.  Henley,  45  Cal.  101 ;  Fletch- 
er V.  Mower,  56  Cal.  421.    This  latter  was 
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16  L.R.A.(N.S.)  110,  123  Am.  St.  Rep. 
155,  94  Pac.  273;  Shattuck  v.  Weaver,  80 
Kan.  82,  101  Pac.  649 ;  Roser  v.  Fourth  Nat. 
Bank,  66  Kan.  129,  42  Pac.  341;  Hixon  v. 
George,  18  Kan.  260;  Monroe  v.  May,  9 
Kan.  476;  Arthur  v.  Wallace,  8  Kan.  269; 
Durand  v.  Higgins,  67  Kan.  110,  72  Pac. 
567. 

The  poaaession  of  the  grantor  may  he  ad- 
verse to  his  grantee,  if  he  expressly  re- 
nounces the  title  of  the  grantee  or  positive- 
ly asserts  a  claim  of  title  in  himself,  which 
is  brought  to  the  attention  of  the  grantee. 

Dotson  v.  Atchison,  T.  &  S.  F.  R.  Co.  81 
Kan.  818,  106  Pac.  1045;  1  Cyc.  1040,  1041. 

The  recovery  was  right. 

Hunnicutt  v.  Oren,  84  Kan.  460,  114  Pac. 
1059;  25  Cyc.  1159. 


The  statute  of  limitations  of  fifteen  years 
can  form  the  basis  of  an  action  by  the 
plaintiff  to  quiet  title. 

Lehrling  v.  Lehrling,  84  Kan.  766,  115 
Pac.  556;  Viking  Refrigerator  &  Mfg.  Co. 
V.  Crawford,  84  Kan.  203,  35  L.R.A.(N.S.) 
498,  114  Pac.  240;  Liebheit  v.  Enright,  77 
Kan.  321,  94  Pac.  203;  Tourtelotte  v. 
Pearce,  27  Neb.  57,  42  N.  W.  915;  Cramer 
V.  Clow,  81  Iowa,  255,  9  L.R.A.  772,  47 
N.  W.  59;  Walker  v.  Converse,  148  111. 
622,  36  N.  E.  202;  Parker  v.  Metzger,  12 
Or.  407,  7  Pac.  518;   1  Enc.  Ev.  699. 

A  party  may  go  into  possession  of  land 
without  any  color  of  title  whatever,  and 
by  an  adverse  possession  for  the  statutory 
period  acquire  good  title  to  the  property. 

AndersQU  v.  Burnham,  52  Kan.  454,  34 


an  action  entitled  to  "quiet  title,"  but  was 
really  ejectment. 

And  where  the  plaintiff  showed  posses- 
sion in  himself  at  the  time  of  entry  of  the 
defendants,  it  was  held  that  they  would  not 
be  permitted  to  overcome  the  presumption 
of  title  in  the  plaintiff,  by  showing  titln  in 
a  stranger.  Carleton  v.  Townsend,  28  Cal. 
219;  Dondero  v.  O'ilara,  3  Cal.  App.  633, 
86  Pac.  985. 

Plaintiff  in  ejectment  was  held  entitled 
to  recover  where  he  was  in  possession  un- 
der a  deed  from  a  grantor  in  possession,  and 
the  defendant  showed  no  title.     Pierce  v.  I 
Stuart,  45  Cal.  280. 

In  an  ejectment,  prior  possession  was 
held  prima  facie  evidence  of  title  as  against 
the  defendants,  who  were  alleged  to  be 
wrongfully  in  possession  when  the  action 
was  commenced.  Zilmer  v.  Gerichten,  111 
Cal.  73,  43  Pac.  408. 

Possession  of  land  was  held  prima  facie 
evidence  of  ownership,  and  in  ejectment 
proof  of  such  possession  prior  to  the  in- 
trusion of  defendant  was  held  to  be  suf- 
ficient to  authorize  a  recovery,  in  the  ab- 
sence of  evidence  to  support  defendant's 
right  to  possession.  Goodwin  v.  Scheerer, 
106  Cal.  690,  40  Pac.  18. 

During  the  pendency  of  ejectment,  it  was 
held  that  the  defendant  could  not  acquire 
any  new  right  from  the  fact  that  he  re- 
mained in  possession.  So,  when  five  years 
elapsed  from  time  of  his  entry  to  time  of 
his  judgment  of  the  eviction,  he  could  not 
maintain  an  action  to  quiet  title.  Breon  v. 
Robrecht,  118  Cal.  469,  62  Am.  St.  Rep.  247, 
50  Pac.  689,  51  Pac.  33. 

The  plaintiff  in  ejectment,  claiming  un- 
der possession,  was  held  entitled  to  recover 
such  land  as  was  actually  in  his  possession. 
Slaughter  v.  Fowler,  44  Cal.  195. 

Plaintiff  in  ejectment,  relying  on  pos- 
session, was  held  not  required  to  allege  in 
his  complaint  adverse  possession  for  five 
years  prior  to  the  suit.  Gillespie  v.  Jones, 
47  Cal.  259. 

Connecticut. 

The  long  possession  of  plaintiffs  in  eject- 
ment, and  of  those  under  whom  they 
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claimed,  by  deeds  of  sale  in  fee,  was  held 
sufiScient  against  the  naked  possession  of  a 
stranger.  Martin  v.  Sterling,  1  Root,  210. 
In  Cahill  v.  Cahill,  .75  Conn.  522,  60 
L.R.A.  706,  54  Atl.  201,  732,  it  was  held 
that  possessory  rights  alone  would  not  sus- 
tain an  action  in  ejectment,  and  that  where 
title  was  not  acquired  by  adverse  posses- 
sion, a  legal  title  should  be  shown. 

Delaware. 

In  Delaware  it  was  Held  that  ejectment 
could  not  be  maintained  against  a  tres- 
passer, where  plaintiff  reliS  on  a  posses- 
sory title,  but  had  not  been  in  possession 
twenty  years.  Doe  ex  dem.  Jefferson  v. 
Howell,  1  Houst.  (Del.)  178.  The  court 
said:  "According  to  law,  as  recognized  by 
the  courts  of  this  state,  an  action  of  eject- 
ment cannot  be  maintained  on  the  ground 
of  possession  alone  short  of  twenty  years, 
against  a  mere  trespasser,  who  enters  with- 
out any  color  or  claim  of  title,  and  ousts 
the  party  in  possession,  although  there  are 
decisions  to  the  contrary  in  some  of  the 
other  states,  and  particularly  in  New 
York." 

District  of  Columbia. 

In  ejectment  a  party  in  possession  under 
a  claim  of  title  was  held  entitled  to  recover 
against  a  trespasser  who  subsequently 
entered.  Bradshaw  v.  Ashley,  14  App.  D.  C. 
485.  In  this  case  it  was  said :  "That  ques- 
tion is  whether,  in  a  suit  of  ejectment,  a 
plaintiff  who  has  been  peaceably  in  posses- 
sion of  property,  under  a  claim  of  title,  for 
a  period  of  time  even  less  than  twenty 
years,  when  the  possession  has  never  been 
voluntarily  abandoned  or  relinquished,  is 
entitled  to  prevail  against  a  mere  trespasser 
who  subsequently  enters,  but  shows  no  law- 
ful right  or  title,  or  claim  of  title,  in  him- 
self. And  that  question,  it  seems  to  us,  has 
been  conclusively  determined  in  the  affirma- 
tive for  this  jurisdiction  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Sabariego  v.  Maverick,  124  U. 
S.  296,  31  L.  ed.  443,  8  Sup.  Ct.  Rep.  461." 
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Pac.  1056;  Liebheit  t.  Enright,  77  Kan. 
323,  04  Pac.  203;  Pratt  v.  Ard,  63  Kan. 
182,  65  Pac.  256;  Bird  v.  Whetstone,  71 
Kan.  430,  80  Pac.  942. 

West,  J.,  delivered  the  opinion  of  the 
court : 

In  1888  Hiram  Moger,  a  resident  of  Mit- 
chell county,  deeded  his  homestead  to  his 
wife  for  the  purpose  of  avoiding  payment 
of  a  note  for  $175,  given  for  a  patent  fence 
machine.  During  the  same  year,  the  prop- 
erty was  deeded  back  to  him  by  his  wife, 
and  he  deeded  it  to  his  daughter,  Rhoda 
Funk;  the  wife  in  the  meantime  having 
died.  Not  counting  a  temporary  absence, 
he  continued  to  live  on  the  land  until  1905, 
when  he  was  adjudged  insane  and  taken  to 


an  asylum.  In  the  meantime,  he  had 
claimed  the  land  as  his  own,  had  put  valu- 
able improvements  thereon,  had  rented  por- 
tions of  it,  and  collected  the  rents,  and  had 
offered  it  for  sale.  About  1895,  after  hav- 
ing erected  a  house  and  barn  on  the  place 
costing  upwards  of  $1,000,  he  desired  the 
land  deeded  Ixick  to  Iiim  by  Mrs.  Funk, 
but  she,  being  fearful  that  he  contem- 
plated a  sebond  marriage,  made  out  on 
a  warranty  deed  form  a  life  lease,  and 
delivered  it  to  him.  His  guardian  brought 
this  action  to  settle  for  him  the  title  to 
the  land,  llie  fourth,  or  third  amended, 
petition,  was  filed,  containing  two  causes 
of  action,  the  first  to  quiet  title,  and  the 
second  for  specific  performance  of  an 
alleged    contract    to    reconvey.      To    this 


Florida. 

In  order  to  recover  in  ejectment  it  was 
held  that  the  plaintiff  relying  on  a  posses- 
sory title  must  have  had  actual  possession. 
Seymour  v.  Creswell,  18  Fla.  29.  The  rule 
was  stated  that  the  right  to  recover  on  a 
possessory  title  could  not.  be  resisted  by 
showing  that  there  may  be  an  outstanding 
title  in  a  third  party.  But  it  was  said 
that  this  was  questioned  in  Delaware, 
North  Carolina,  South  Carolina,  and  Indi- 
ana. The  rule  was  approved  in  Virginia, 
Georgia,  Kentucky,  California,  New  Jersey, 
Connecticut,  Vermont,  Ohio,  Pennsylvania, 
Maryland,  and  Texas. 

And  the  rule  that  plaintiff  must  recover 
in  ejectment  on  the  strength  of  his  own 
title  was  applied,  and  it  was  held  that 
plaintiff  would  have  to  show  prior  posses- 
sion or  title,  as  against  one  who  had  no 
title.  Burt  v.  Florida  Southern  R.  Co.  43 
Fla.  339,  31  So.  265. 

And  as  against  a  mere  trespasser,  it  was 
held  that  a  possessory  title  was  sufficient 
to  entitle  plaintiff  in  ejectment  to  recover. 
Jackson  v.  Haisley,  35  Fla.  587,  17  So.  631. 

And  a  recovery  in  ejectment  was  held 
authorized  in  favor  of  plaintiff  without 
title,  but  who  was  in  prior  actual  and 
proper  possession.  But  this  rule  would 
only  apply  to  actual  possession,  and  not  to 
lands  covered  by  navigable  waters,  if  plain- 
tiff had  no  title  to  or  right  of  possession  of 
the  lands  opposite.  Bass  v.  Ramos,  58  Fla. 
161,  138  Am.  St.  Rep.  105,  50  So.  945. 

Georgia. 

Ejectment  was  held  proper  in  favor  of  a 
party  having  a  possessory  title  where  he 
had  abandoned  the  premises,  if  the  abandon- 
ment was  made  witli  the  purpose  of  resum- 
ing possession.    Jones  v.  Nunn,  12  Ga.  469* 

Under  Ga.  Code,  §  3366  (5008),  provid- 
ing that  a  plaintiff  in  ejectment  may  re- 
cover the  premises  in  dispute  upon  his  prior 
possession  alone  against  one  who  acquires 
the  land  by  mere  entry,  it  was  held  that  a 
plaintiff  in  ejectment  was  entitled  to  re- 
cover on  his  prior  possession  alone,  as 
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against  a  trespasser.  Jones  v.  Easley,  53 
Ga.  454. 

In  Hadley  v.  Bean,  53  Ga.  685,  it  was 
said  that  the  rule  in  Georgia  was  the  same 
as  that  stated  in  the  Code,  §  3366,  before  it 
ever  was  adopted. 

Under  Ga.  Code,  §  3366,  prior  possession 
was  held  sufficient  to  enable  plaintiff  to 
maintain  a  suit  in  equity  in  the  nature  of 
ejectment  against  an  insolvent  trespasser. 
Nolan  V.  Pelham,  77  Ga.  262,  2  S.  E.  639. 

Under  Ga.  Code,  §  3366,  an  heir  at  law 
was  held  entitled  to  recover  on  the  prior 
possession  of  his  ancestor,  but  to  malce  a 
prima  facie  case  it  should  be  shown  that  the 
ancestor  was  in  possession  under  a  bona 
fide  claim  of  right  at  his  death.  Watkins 
V.  Nugen,  118  Ga.  375,  45  S.  E.  260;  Brown 
V.  Colson,  41  Ga.  42;  Boynton  v.  Brown,  67 
Ga.  396;  Wolfe  v.  Baxter,  86  Ga.  705,  13  S. 
E.  18 ;  Bagley  v.  Kennedy,  85  Ga.  703,  11  S. 
E.  1091.  In  the  latter  case  it  was  held  that 
evidence  of  possession  would  change  the 
burden  of  proof,  and  put  the  defendant  on 
proof  of  title. 

Evidence  of  prior  possession  by  plaintiff 
in  ejectment  was  held  sufficient  to  put  de- 
fendant on  proof  of  title.  Horton  v.  Mur- 
den,  117  Ga.  72,  43  S.  E.  786.  The  court 
said:  "If  plaintiffs  had  no  title,  they  aver 
that  they  had  been  placed  in  possession  by 
the  former  owner,  and  bare  right  of  posses- 
sion would  entitle  them  to  recover  the  land. 
Civil  Code,  §§  3875,  5008."  Section  3875 
(3014)  provides  that  the  bare  right  of  pos- 
session authorizes  recovery  by  the  owner 
of  such  right. 

Prior  possession  of-  land  was  held  suf- 
ficient to  enable  plaintiff  to  maintain  eject- 
ment against  a  trespasser.  Johnson  v. 
Jones,  68  Ga.  825.  This  was  under  Ga. 
Code,  §  3014. 

Under  Ga.  Civil  Code,  §  5008,  it  was  held 
that  a  plaintiff  in  ejectment  was  entitled 
to  recover  on  his  prior  possession  alone. 
And  this  was  held  even  if  he  had  re- 
linquished possession  with  animo  rever- 
tendi,  Jackson  v.  Strickland,  127  Ga.  106, 
56  S.  E.  107. 

The  plaintiff  in  ejectment  was  held  en- 
titled to  recover  from    an    intruder    upon 
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pleading  a  demurrer  was  interposed,  on 
tbe  grounds  that  the  second  count  did 
not  state  a  cause  of  action,  that  the  alleged 
cause  was  barred  by  the  statute  of  limi- 
tations, and  that  several  causes  of  action 
were  improperly  joined.  This  demurrer  was 
overruled,  and  an  answer  filed  containing 
a,  general  denial  and  an  admission  that  the 
defendant  claimed  to  be  the  owner  of  the 
land,  setting  up  the  deed  from  her  father, 
lier  life  lease  to  him,  a  breach  by  the  father 
of  its  provision  to  pay  taxes  for  the  year 
1907,  and  that  the  second  cause  of  action 
was  barred,  and  praying  that  her  title  be 
<}uieted.  To  this  answer  the  plaintiff  filed 
an  amended  reply,  verified  on  information 
9,nd  belief,  containing  a  general  denial  and 
ji  claim  that  the  deed  was  secured  through 


false  representations  and  undue  influence 
when  the  grantor  was  mentally  weak  and 
incompetent.  A  demurrer  to  this  amend- 
ed reply,  except  the  general  denial,  was 
overruled.  Upon  the  trial  the  court  found 
tliat  tlie  deed  was  procured  by  undue  in- 
fluence, and  that  the  defendant  held  the 
same  in  trust  for  the  benefit  of  her  father, 
but  that  his  right  to  recover  on  this  ground 
was  barred;  but  after  making  extended 
findings  of  fact,  the  conclusion  was  reached 
that  the  plaintiff  had  a  right  to  have  his 
title  quieted  by  reason  of  undisputed,  quiet, 
peaceable,  exclusive,  and  adverse  possession 
since  1888.  The  defendant  appeals  and 
presses  forty-three  assignments  of  error; 
five  relating  to  pleadings,  twenty-eight  to 
•  the  findings  of  fact  and  conclusions  of  law, 


proof  of  prior  possession  alone.  Evidence 
of  prior  possession  alone  was  held  sufficient 
to  put  defendant  on  proof  that  he  had  a 
better  title.  Moss  v.  Chappell,  126  Ga.  196, 
11  L.ILA.(N.S.)  398,  54  S.  E.  968. 

Where  plaintiff  in  ejectment  claimed 
under  a  possessory  title  holding  the  land 
three  years,  it  was  held  that  if  the  defend- 
ant was  in  possession  as  a  trespasser,  he 
•could  not  rely  upon  that  tortious  pos- 
session, but  if  he  came  in  under  another 
party,  he  might  show  the  latter's  title. 
Jones  V.  Scoggins,  11  Ga.  119.  In  this  case 
the  court  said:  "But  if  the  plaintiff,  as  in 
this  case,  relies  upon  possession  acquired 
bona  fide,  and  nothing  else,  and  the  defend- 
4int  is  in  possession  as  a  trespasser,  the  de- 
fendant cannot  rely  upon  that  tortious  pos- 
session, nor  can  he  protect  himself  by 
showing  a  title  in  a  third  person.  The  law 
will  not  permit  him  to  take  anything,  or 
«ny  account,  by  his  trespass." 


Illinois. 

The  prior  possession  of  the  land  by  plain- 
tiff in  ejectment  was  held  conclusive  on  de- 
fendant, acquiring  possession  subsequently, 
unless  he  showed  a  better  title.  Doe  ex 
■dem.  Herbert  v.  Herbert,  Breeze  (111.)  278, 
12  Am.  Dec.  192. 

And  proof  of  actual  possession  under  a 
deed  of  ownership  was  held  to  be  prima 
facie  evidence  of  title  on  whicn  a  recovery 
could  be  had  in  ejectment,  unless  the  de- 
fendant showed  a  better  title.  Glantz  v. 
Ziabek,  233  111.  22,  84  N.  E.  36. 

And  in  ejectment  it  was  held  that  proof 
of  prior  possession  by  plaintiff,  under  claim 
of  ownership,  was  pVima  facie  evidence  of 
ownership  and  seisin,  and  sufficient  for  a 
recovery  unless  the  defendant  showed  a 
better  title.  Benefield  v.  Albert,  132  111. 
665,  24  N.  E.  634. 

And  proof  of  prior  possession  by  the 
plaintiff,  claiming  to  be  the  owner  in  fee, 
was  held  sufficient  to  authorize  a  recovery 
in  ejectment  unless  the  defendant  showed  a 
better  title.  Barger  v.  Hobbs,  67  111.  592; 
DeWitt  V.  Bradbury,  94  111.  446.  In  the 
46  L.R.A-(N.S.) 


last  case  it  was  held  that  the  claim  of  title 
need  not  be  made  by  words. 

And  the  possession  by  plaintiff  in  eject- 
ment under  a  deed  was  held  sufficient  as 
against  a  defendant  who  showed  no  title. 
Coombs  v.  Hertig,  162  111.  171,  44  N.  E. 
392. 

And  prior  possession  alone  under  claim 
of  title  was  held  evidence  of  a  fee  until  re- 
butted, and  was  sufficient  to  maintain  eject- 
ment. Keith  V.  Keith,  104  111.  397;  Har- 
land  V.  Eastman,  119  111.  22,  7  N.  E.  59,  8 
N.  £.  810;  Anderson  v.  McCormick,  129  111. 
308,  21  N.  E.  803.  In  this  last  case  it  was 
said:  "It  is  sufficient,  therefore,  for  a 
plaintiff,  in  order  to  make  prima  facie 
proof  of  title,  to  trace  his  title  back  to  an 
immediate  or  remote  grantor,  who,  at  the 
time  of  his  conveyance,  was  in  possession  of 
the  land,  claiming  it  in  fee." 

Possession  under  a  deed  from  a  party 
claiming  to  own  the  land  was  held  sufficient 
to  enable  plaintiff  to  maintain  ejectment 
against  one  who  was  a  mere  trespasser,  who 
could  not  set  up  title  in  a  third  part  v. 
Casey  v.  Kimmel,  181  111.  154,  54  N.  E.  905. 

And  possession  of  a  part  of  land  under  a 
deed  which  included  more  land,  with  claim 
of  ownersnip  to  the  whole,  was  held  to  be  a 
good  title  against  all  persons  who  could  not 
show  a  title  from  the  United  States,  or 
from  someone  having  a  prior  possession. 
Bowman  v.  Wettig,  39  111.  416. 

Indiana. 

Possession  was  held  to  be  prima  facie 
evidence  of  title,  and  the  possession  of  an 
ancestor  was  a  sufficient  foundation  to  sup- 
port ejectment  on  the  demise  of  his  heirs. 
Robinoe  v.  Doe  ex  dem.  Colwell,  6  Blackf, 
85. 

In  ejectment,  where  defendant  was  in 
possession  under  a  claim  of  ownership,  it 
was  held  necessary  for  plaintiff  to  show 
title  in  himself,  and  the  burden  of  proof 
was  on  him  to  show  such  title  and  right  of 
possession.  Wilson  v.  Johnson,  145  Ind.  40, 
38  N.  E.  38,  43  N.  E.  930.  The  court  said: 
"If  he  failed  to  show  title  in  himself,  it 
would  make  no  difference  whether  the  de- 
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and  ten  to  the  reception  of  evidence.  Ow- 
ing to  the  trial  court's  restriction  of  the 
case  to  the  issue  joined  upon  the  first  cause 
of  action,  any  errors  which  may  have  oc- 
curred in  reference  to  the  various  pleading- 
ings  cannot  materially  prejudice  the  de- 
fendant. 

We  have  examined  the  findings  and  the 
evidence,  giving  careful  heed  to  the  chal- 
lenge made  to  many  items  in  the  abstract 
of  the  appellee,  and  conclude  that  the  de- 
cision is  well  supported,  and,  in  view  of  the 
fact  that  the  cause  was  tried  by  the  court 
without  a  jury,  we  do  not  find  any  evidence 
wrongfully  admitted  which  could  by  any 
fair  reasoning  be  held  to  have  led  the  court 
to  a  wrong  determination.  There  were,  as 
usual,    conflicting    claims    and    conflicting 


testimony,  but  there  is  abundant  evidence 
in  the  record  to  warrant  the  finding  that 
from  1888  until  his  removal  to  an  asylum, 
in  1905,  Hiram  Moger  manifested  symptoms 
of  mental  unsoundness  which  culminated  in 
a  mental  and  physical  condition  pathetic 
and  repulsive.  Many  statements  testified 
to  by  various  witnesses  as  having  been  made 
by  the  defendant  afford  sufficient  basis  for 
the  finding  that  she  took  the  deed  with  the 
understanding  that  the  land  was  to  be  re- 
conveyed  upon  the  request  of  the  father, 
and  that  the  purpose  was  merely  to  hold 
the  title  until  the  patent  fence  matter 
should  be  out  of  the  way.  The  guardian's 
attorney  testified  that  shortly  before  the 
suit  was  brought  she  said  to  him,  among 
other  things:  "I  haven't  any  interest  in  the 


fendant  had  title  or  not."  Plaintiff  claimed 
title  by  adverse  possession  under  claim  of 
ownership. 

Title  by  prior  possession  was  held  suf- 
ficient, as  against  a  mere  intruder,  to  main- 
tain ejectment.  Doe  ex  dem.  Wood  v.  West, 
1  Blackf.  133. 

Kansas. 

In  ejectment  priority  of  possession  was 
held  to  give  precedence,  in  the  absence  of 
proof  of  a  better  title.  Duffey  v.  Rafferty, 
15  Kan.  9. 

And  possession  of  land  under  a  claim  of 
ownership  was  held  title  in  low  degree,  and 
would  prevail  over  subsequent  possession 
acquired  without  any  right.  Mooney  v. 
Olsen,  21  Kan.  691. 

The  plaintiff  having  prior  possession 
under  a  defective  tax  deed  was  lield  entitled 
to  maintain  ejectment  against  a  party 
acquiring  possession  under  a  forged  deed. 
Redden  v.  Tefft,  48  Kan.  302,  29  Pac.  157. 

And  a  party  in  possession  under  a  titlu 
bond,  which  bond  was  barred  by  limitation, 
was  held  in  ejectment  to  have  a  better  title 
than  one  subsequently  acquiring  possession 
under  a  void  tax  deed.  Jones  v.  HoUister, 
61  Kan.  310,  32  Pac.  1116. 

Kentucky. 

Possession  of  land  for  many  years  under 
a  claim  of  title  was  held  sufficient  to  main- 
tain ejectment  against  intruders.  Jones  v. 
Spralding,  9  Ky.  L.  Rep.  756,  7  S.  W.  31; 
McLawrin  v.  Salmons,  11  B.  Mon.  06,  52 
Am.  Dec.  563. 

In  the  absence  of  all  other  evidence,  the 
fact  of  a  plaintiff  in  ejectment  having  been 
once  possessed  of  the  land  was  held  suf- 
ficient prima  facie  to  authorize  a  recovery 
against  an  intruder  on  that  possession. 
Campbell  v.  Roberts,  3  A.  K.  Marsh.  623. 

And  where  the  plaintiff  in  ejectment  was 
in  possession,  and  was  ousted  by  defendant, 
it  was  held  that  a  recovery  should  be  had 
unless  the  defendant  had  a  better  title. 
Sowder  v.  McMillan,  4  Dana,  456. 

And  possession  was  held  sufficient  title  to 
enable  plaintiff  to  maintain  ejectment 
46  L.R.A.(N.S.) 


against  a  trespasser.  The  defense  could  not 
show  that  title  was  in  a  third  party. 
Sowder  v.  McMillan,  4  Dana,  462;  Adams 
V.  Tieman,  5  Dana,  395. 

Actual  possession  by  plaintiff  at  the  time 
of  entry  of  defendant  in  ejectment  was  held 
to  be  a  necessary  foundation,  where  there 
was  neither  actual  title  nor  twenty  years' 
possession.  Myers  v.  McMillan,  4  Dana» 
486. 

But  adverse  possession  less  than  twenty 
years  was  held  insufficient  to  authorize  a 
recovery  based  on  such  possessory  right. 
Breeding  v.  Taylor,  13  B.  Mon.  477. 

In  Fowke  v.  Darnall,  5  Litt.  (Ky.)  317, 
it  was  said:  "There  are  cases  where  a 
plaintiff  in  ejectment  may  recover  on  a  bare 
possession  only." 

Louisiana. 

In  a  possessory  action  where  plaintiff' 
held  under  a  void  deed  for  more  than  fifteen 
years,  it  was  held  sufficient  to  show  a  pos- 
session for  a  year  and  a  day,  where  the  de- 
fendant had  no  title  or  possession.  Bernard 
V.  Shaw,  9  Mart.   (La.)  49. 

Massachusetts. 

In  Jackson  v.  Boston  &  W.  R.  Corp.  1 
Cush.  575,  it  was  said:  "If  A  enters  on 
the  land  of  B  and  takes  possession,  and 
afterwards  C  enters  on  A  and  dispossesses 
him,  A  may  well  maintain  an  action  agaist 
C  to  recover  possession,  although  his  entry 
on  B  was  without  right,  and  tortious;  for 
mere  possession  is  a  good  title  against  a 
stranger  having  no  title." 

Michigan. 

A  deed  by  the  auditor  general  of  Michi- 
gan for  taxes,  and  open  and  peaceable  pos- 
session for  years,  were  held  to  entitle  plain- 
tiff to  maintain  ejectment  against  one 
subsequently  taking  possession.  Van  Auken 
V.  Monroe,  38  Mich.  725. 

And  in  ejectment,  prior  possession  of 
land,  claiming  title,  by  plaintiff,  was  helck 
sufficient  to  make  a  prima  facie  case,  un- 
less   the    defendant  showed  a  better  title. 
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land;  I  don't  pretend  to  own  it;"  and  tliat 
Bhe  was  about  to  sign  a  statement  to  that 
eflectj  when  her  husband  interposed  and 
objected.  Another  witness  testified  that  in 
a  conversation  between  the  Funks  and  Mo- 
ger,  the  latter  said  he  had  deeded  the  place 
to  Mrs.  Funk  until  he  could  get  some 
trouble  about  the  fence  machine  settled, 
when  they  were  to  deed  it  back  to  him,  and 
that  both  Mr.  and  Mrs.  Funk  said  it  (the 
statement)  was  all  right.  Defendant  her- 
self, upon  the  stand,  in  answer  to  the  ques- 
tion as  to  whether  there  was  any  talk  or 
promise  on  her  part  that  she  would  deed 
the  property  back  at  any  time,  answered: 
**No,  sir;  no  specified  time."  A  brother- 
in-law  testified  that  she  told  him  she  would 
make   the   deed   back   to   Moger   whenever 


Moger  called  for  it.  Another  brother-in- 
law  testified  that  she  said  she  did  not  pre- 
tend to  own  the  land,  but  that  she  would 
not  deed  it  back  to  Moger,  because  she 
wanted  to  keep  him  from  disposing  of  it. 
She  wrote  a  letter  to  her  sister  in  which 
she  stated  that  her  father  was  mad  about 
the  deed  to  the  land;  that  she  had  made 
him  what  the  lawyer  called  a  life  lease; 
that  a  woman  wanted  to  marry  him  to  get 
the  farm.  "Father  can  use  the  land  as 
long  as  he  lives,  and  when  he  dies  it  will 
come  to  us  children,  and  all  of  us  will  get 
the  same  share.  He  cannot  deed  it  away." 
Of  course,  if  she  owned  the  land,  it  would 
not  descend  to  her  father's  heirs,  and  the 
only  way  the  others  could  get  a  share  would 
be  by  deed  from  the  owner.     The  probate 


Covert  V.  Morrison,  49  Mich.  133,  13  N.  W. 
390. 

Minnesota. 

Possession  of  land  by  plaintiff's  ancestor 
at  the  time  of  his  death  was  held  sufficient 
title  to  sustain  ejectment  against  one  enter- 
ing subsequently  without  right.  Sherin  v. 
Laraon,  28  Minn.  623,  11  N.  W.  70. 

Mississippi. 

Against  a  trespasser,  prior  possession  of 
cemetery  lots  was  held  sufficient  to  main- 
tain the  action  of  ejectment.  Wilkinson  v. 
Strickland,  —  Miss.  — ,  35  So.  177. 

To  prevent  a  recovery  on  a  prior  posses- 
sion, oy  abandonment,  the  abandonment 
SQould  be  without  any  intention  of  resum- 
ing possession,  and  if  there  was  animus 
revertendi,  the  plaintiff  could  recover  by 
virtue  of  such  possession.  Hicks  v.  Steigle- 
man,  49  Miss.  377. 

As  against  an  intruder  without  color  of 
title,  it  was  held  that  a  plaintiff  in  eject- 
ment could  recover  on  the  strength  of  his 
former  possession,  unless  the  plaintiff  was 
barred  by  limitation,  or  had  abandoned  the 
premises.    Kerr  v.  Farish,  52  Miss.  101. 

And,  against  a  mere  intruder,  it  was  held 
that  the  plaintiff  should  not  be  required  to 
deraign  his  title,  but  could  recover  upon  the 
strength  of  his  former  possession.  Lum  v. 
Reed,  53  Miss.  73. 

And  where  defendant  in  ejectment 
claimed  under  a  tax  deed  from  the  state, 
which  was  void,  it  was  held  that  this  did 
not  compel  plaintiff  to  deraign   title   inde- 

?endent  of  the  common  source.    Johnson  v. 
utch,  57  Miss.  73.    It  was  held  that  this 
deed  did  not  show  color  of  title. 

And  heirs  of  a  party  in  possession  were 
held  entitled  to  recover  in  ejectment  against 
an  intruder  or  one  claiming  under  a  void 
title.  Dingey  v.  Paxton,  60  Miss.  1038.  The 
defendant  claimed  title  under  a  void  tax 
sale. 

And  continuous  adverse  possession  for 
twelve  years  was  held  sufficient  to  maintain 
ejectment  witliout  reference  to  paper  title, 
as  against  a  subsequent  intruder.  Ander- 
son V.  Moore,  84  Miss.  400,  36  So.  520. 
46  L.R.A.(N.S.) 


Missouri. 

Prior  possession  accompanied  by  a  claim 
of  the  fee  was  held  to  raise  a  presumption 
of  title,  and  to  be  sufficient  to  support  eject- 
ment against  one  who  had  only  naked  pos- 
session. So,  the  grantee  of  the  prior  pos- 
session could  claim  the  same  right.  Dale 
V.  Faivre,  43  Mo.  556. 

In  Crockett  v.  Morrison,  11  Mo.  3,  where 
plaintiff  in  ejectment  sought  to  recover  on  a 
possessory  title,  it  was  held  that  it  should 
be  shown  that  plaintiff's  possession  had  not 
been  voluntarily  abandoned.  The  court 
said:  "This  is  done  by  showing  that  the 
defendant  entered  upon  his  possession,  or 
upon  the  possession  of  someone  holding 
under  him  or  trespassing  upon  him  with- 
out any  title." 

And  where  it  was  claimed  that  prior  pos- 
session would  overcome  one  acquired  subse- 
quently by  a  mere  intruder,  it  was  held  that 
the  prior  possession  would  have  to  be  ac- 
companied by  a  claim  of  title,  otherwise  the 
parties  would  be  left  where  they  were  found. 
Norfleet  v.  Russell,  64  Mo.  176;  Alexander 
V.  Campbell,  74  Mo.  146;  White  v.  Keller, 
114  Mo.  479,  21  S.  W.  860;  Dale  v.  Faivre, 
43  Mo.  556. 

Where  no  title  appeared  on  either  side^  it 
was  held  that  the  prior  possession  of  plain- 
tiff, though  short  of  the  statutory  bar, 
would  prevail  over  a  subsequent  possession, 
provided  the  prior  possession  was  under  a 
claim  of  right,  and  had  not  been  abandoned. 
Mulherin  v.  Simpson,  124  Mo.  610,  28  S. 
W.  86. 

And  one  having  possession  of  land  under 
a«  claim  of  right  was  held  entitled  to  re- 
cover in  ejectment  from  an  intruder.  Bainn 
V.  Bullock,  129  Mo.  117,  31  S.  W.  342. 

Plaintiff  in  ejectment  was  held  entitled  to 
recover  on  proof  of  prior  possession  against 
an  intruder,  where  such  prior  possession 
was  under  a  claim  of  right  or  color  of  title. 
Hall  V.  Gallemore,  138  Mo.  638,  40  S.  W. 
891. 

Where  a  recovery  in  ejectment  has  bfeen 
allowed  on  prior  possession  only,  it  was 
held  that  this  would  be  limited  to  case» 
where  defendant  was  an  intruder  or  tres^ 
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judge  and  others  testified  to  her  statement 
that  she  did  not  pretend  to  own  the  land, 
and  that  the  deed  was  to  save  the  farm 
from  the  hands  of  parties  who  would  take 
advantage  of  her  father,  and  she  intended 
to  deed  it  hack  to  him.  Considering  the  re- 
lation of  the  parties,  the  mental  condition  of 
the  father,  the  subsequent  conduct  and 
statements  of  both,  the  continued  unresisted 
acts  and  assertion  of  dominion  and  owner- 
ship for  more  than  fifteen  years,  they  fully 
justify  the  conclusion  that  a  title  by  ad- 
verse possession  had  ripened,  unless  there 
be  some  rule  of  law  preventing  such  con- 
clusion. 

It  is  asserted  that  the  deed  was  made  for 
the  purpose  of  defrauding  creditors,  and 
therefore  aa  against  the  grantor  must  be 


held  good.  Whatever  the  law  may  have 
been  thought  to  be  at  that  time,  it  is  cer- 
tainly now  settled  that  the  property  was  the 
grantor's  homestead,  and  therefore  no  cred- 
itor could  be  defrauded  by  its  conveyance. 
Mull  v.  Jones,  33  Kan.  112,  5  Pac.  38S; 
Cross  V.  Benson,  68  Kan.  495,  64  L.R.A. 
560,  75  Pac.  558;  Weaver  v.  First  Nat. 
Bank,  76  Kan.  540,  16  L.RA.(N.S.)  110, 
123  Am.  St.  Rep.  155,  94  Pac.  273;  Shat- 
tuck  V.  Weaver,  80  Kan.  82,  101  Pac.  640. 
The  defendant  also  urges  that  posses- 
sion by  the  grantor  must  be  presumed  to  be 
in  subservience  to  the  title  of  the  grantee. 
This  is  no  doubt  true  as  a  general  proposi- 
tion, when  there  are  no  circumstances  lead- 
ing to  a  contrary  conclusion;  but  when  the 
grantor    constantly    and    persistently,    for 


passer,  and  would  not  apply  where  he  was 
in  possession  under  claim  and  color  of  title. 
Prior  V.  Scott,  87  Mo.  303;  Bledsoe  v. 
8imms,  53  Mo.  305. 

Nebraska. 

Adverse  possession  under  a  void  tax  deed 
and  payment  of  taxes  was  held  sufficient  to 
sustain  ejectment  against  an  intruder  hav- 
ing no  claim  to  title.  Robinson  v.  Gantt,  1 
Neb.   (Unof.)  51,  95  N.  W.  506. 

And  where  plaintiffs  in  ejectment  showed 
that  their  ancestor  occupied  the  land  claim- 
ing to  be  the  owner  at  the  time  of  his  death, 
«nd  that  they  were  his  heirs,  this  was  held 
sufficient  to  put  the  defendant  on  proof  of 
title  or  prior  possession.  Spitznagle  v. 
Vanhessch,  13  Neb.  338,  14  N.  W.  417. 

And  adverse  occupancy  by  the  plaintiff 
•and  his  grantors  unaer  a  claim  of  right  was 
held  sufficient  to  maintain  ejectment.  Lan- 
try  V.  Wolff,  49  Neb.  374,  68  N.  W.  494. 

Nevada. 

Where  plaintiff  in  ejectment  was  not 
■shown  to  have  any  pre-emption  rights,  his 
proof  of  prior  possession  entitled  him  to 
regain  possession  against  all  persons  having 
no  better  right.  McFarland  v.  Culbertson, 
2  Nev.  280. 

And  where  possession  was  relied  upon  in 
ejectment,  it  was  held  that  it  should  be  an 
actual  bona  fide  possession.  Kraft  v.  Car- 
low,  9  Nev.  20. 

New  Jersey. 

The  oldest  possession,  even  for  less  than 
twenty  years,  was  held  to  carry  the  pre- 
sumption of  title  sufficient  to  put  the  de- 
fendant upon  his  defense,  and  to  overcome 
the  later  possession  of  a  mere  trespasser. 
Den  ex  dem.  Penton  v.  Sinnickson,  9  N.  J. 
J^  149. 

New  Mexico. 

A    plaintiff    in    prior    possession    under 
•claim  of  title  was  held  entitled  to  maintain 
ejectment  against  a  mere  intruder.   Deemer 
V.  Falkenburg,  4  N.  M.  149,  12  Pac.  717. 
46  L.R.A.(N.S.) 


And  under  N.  M.  Comp.  Laws,  §  1570. 
providing  that  an  action  of  ejectment  will 
lie  for  a  mining  claim  as  well  as  for  any 
real  estate,  where  plaintiff  has  been  wrong- 
fully ousted  from  the  possession,  it  was  held 
that  the  statute  included  possession  wholly 
disconnected  from  the  l^al  or  even  color- 
able title.  It  was  held  that  the  strength  of 
a  possessory  title  was  in  prior  actuiu  pos- 
session. New  Mexico,  R.  G.  &  P.  R.  Co.  v. 
Crouch,  4  N.  M.  293,  13  Pac.  201.  The 
court  said:  "If  that  be  shown,  it  corre- 
sponds to  the  legal  title  in  cases  where  the 
rule  requires  the  claimant  to  recover  on  the 
strength  of  his  own,  and  not  upon  the  weak- 
ness of  his  adversary's,  title." 

New  York. 

A  prior  possession  for  less  than  twenty 
years,  where  there  was  no  abandonment, 
was  held  sufficient  to  maintain  an  action  of 
ejectment,  and  require  the  defendant  to 
show  his  title.  Smith  ex  dem.  Teller  v. 
Lorillard,  10  Johns.  338.  The  court  said: 
"A  prior  possession  short  of  twenty  years, 
under  a  claim  or  assertion  of  right,  will 
prevail  over  a  subsequent  possession  of  lea^ 
than  twenty  years,  when  no  other  evidence 
of  the  title  appears  on  either  side." 

And  a  party  in  possession  under  color  of 
title  was  held  entitled  to  recover  in  eject- 
ment against  an  intruder  who  was  not  al- 
lowed to  show  that  title  was  in  a  third 
party.  Jackson  ex  dem.  Duncan  v.  Harder. 
4  Johns.  202,  4  Am.  Dec.  262. 

And  where  a  party  in  possession  made  a 
mortgage  and  was  then  disseised,  it  was 
held  that  a  purchaser  under  foreclosure 
could  maintain  ejectment  against  the  dis- 
seisor and  recover  on  the  right  of  possession 
of  the  mortgagor  without  showing  posses- 
sion in  himself.  Clute  v.  Voris,  31  Barb. 
511. 

And  where  plaintiff  had  a  possessory 
title,  it  was  held  sufficient  to  enable  him  to 
recover  in  ejectment  against  a  subsequent 
possessor  short  of  twenty  years  without 
title,  on  the  ground  of  prior  possession. 
Jackson  ex  dem.  Weidman  v.  Hubble,  1 
Cow.  613. 
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nearly  seventeen  years,  claims  ownership, 
and  exercises  all  the  rights  incident  thereto, 
and  the  grantee  from  time  to  time  concedes 
the  possession  of  only  a  paper  title,  which 
is  to  be  revested  upon  request  of  the  grant- 
or, the  rule  does  not  and  cannot  apply. 
The  authorities  cited  in  favor  of  the  gen- 
eral rule  give  support  thereto,  but  none 
of  them  involves  conditions  like  those  now 
under  consideration.  The  leading  case  re- 
lied upon  is  Dotson  v.  Atchison,  T.  &  S.  F. 
R.  Co.  81  Kan.  816,  106  Pac.  1045,  which 
holds  that  such  possession  will  not  be  con- 
lidered  adverse  until  the  grantor  explicitly 
renounces  the  title  of  the  grantee,  or  posi- 
tively asserts  a  claim  of  title  in  himself, 
which  is  brought  to  the  attention  of  the 
grantee.    The  evidence  is  abundant  that  the 


grantor  all  along  asserted  ownership  in  him- 
self, and,  as  already  suggested,  the  numer- 
ous statements  made  by  the  grantee,  as 
testified  to  by  various  persons,  amounted 
to  repeated  concessions  that  the  grantor's 
claim  was  rightful,  and  that  the  shifting 
of  the  paper  evidence  of  title  back  to  the 
real  owner  was  a  mere  formality. 

Finally,  it  is  earnestly  insisted  that  to 
allow  the  grantor's  title  to  be  quieted  on 
the  ground  of  adverse  possession  for  the 
statutory  period  is  to  change  the  rightful 
defensive  nature  of  the  statute  into  that  of 
a  wrongful  offensive  weapon.  Under  the 
footnote,  of  25  Cyc.  983,  "Statute  no  basis  of 
claim  for  affirmative  relief,"  the  Kansas  au- 
thorities are  the  only  ones  cited.  Begin- 
ning with  Corlett  v.  Mutual  Ben.  L.  Ins.  Co. 


A  continued  possession  from  1805  to 
1821  under  a  claim  or  assertion  of  right 
was  held  sufficient  to  enable  plaintiff  to 
maintain  ejectment  against  one  who  subse- 
quently entered  without  any  pretense  of 
right  or  title.  Jackson  ex  dem.  Murray  v. 
Denn,  5  Cow.  200. 

And  where  the  plaintiff  in  ejectment 
made  out  a  valid  possession,  and  the  de- 
fendant did  not  establish  a  valid  prior  pos- 
session, it  was  held  tiiat  plaintiff  should  re- 
cover. Jackson  ex  dem.  Livingston  v. 
Walker,  7  Cow.  637.  It  was  further  held 
that  a  purchaser  who  failed  to  perform 
could  not  set  up  title. 

Proof  of  prior  possession  by  plaintiff  was 
held  sufficient  to  sustain  ejectment  against 
one  having  no  better  title.  Hopkins  v. 
Mason,  42  How.  Pr.  115. 

And  possession  and  use  by  plaintiff  with- 
out proof  of  paper  title  and  ouster  by  de- 
fendant were  held  sufficient  in  ejectment. 
Ibid. 

And  prior  possession,  though  not  what 
was  called  "adverse  possession/'  was  held 
sufficient  to  enable  plaintiff  to  maintain 
ejectment  against  an  intruder  or  against 
one  whose  claim  of  title  was  founded  on  a 
later  possession.  Hunter  v.  Starin,  26  Hun, 
529. 

A  conveyance  of  land  to  a  person  who 
entered  into  actual  possession  thereunder 
was  held  to  create  a  legal  presumption  of 
good  title  in  the  grantee  and  enable  him  to 
maintain  ejectment  against  all  intruders 
who  did  not  show  a  better  title.  Zink  v. 
McManus,  49  Hun,  583,  3  N.  Y.  Supp.  487. 

And  where  the  lessor  of  plaintiff  had 
been  in  peaceable  possession  for  nearly 
three  years,  and  the  defendant  entered  upon 
him  without  any  claim  or  color  of  right  or 
title  from  anv  person  whatever,  it  was  held 
that  plaintiff  could  recover  in  ejectment. 
Jackson  ex  dem.  Murray  v.  Hazen,  2  Johns. 
22. 

And  a  person  in  possession  under  color  of 
title  was  held  entitled  to  recover  in  eject- 
ment from  a  trespasser  where  he  ^ad  not 
abandoned  the  premises.  Spies  v.  Rome, 
W.  &  0.  R.  Co.  39  N.  Y.  S.  R.  764,  15  N.  Y. 
Supj).  348. 
46  L.R.A.(NJ3.)  32 


In  Brewster  v.  Striker,  1  E.  D.  Smith, 
321,  it  was  said:  "It  has  been  said  that 
mere  priority  of  possession,  though  all 
other  title  be  expressly  disproved,  is  suf- 
ficient in  ejectment  to  enable  the  plaintiff 
to  recover  against  everyone  but  the  party 
having  the  true  title.  Catteris  v.  Cowper, 
4  Taunt.  547,  13  Revised  Rep.  682;  Allen 
V.  Rivington,  2  Wms.  Saund.  Ill,  note. 
The  rule  is  stated  a  little  too  broadly  by  the 
reporter  in  his  note  to  this  case  in  Taunton. 
Priority  of  possession  is  undoubtedly  suf- 
ficient where  nothing  but  possession  is 
shown  by  eitiier  party,  for  the  prior  pos- 
session carries  with  it  the  presumption  of  a 
legal  title.  It  is  but  a  presumption,  how- 
ever, which  may  be  repelled,  and  which  the 
plaintiff  in  this  case  has  repelled,  by  show- 
ing that  the  legal  estate  is  in  the  ex- 
ecutors." 

One  who  succeeded  to  his  ancestor's  pos- 
session was  held  entitled  to  ejectment*as 
against  a  subsequent  intruder.  Maltonner 
V.  Dimmick,  4  Barb.  566. 

In  Jackson  ex  dem.  Klock  v.  Rightmyre, 
16  Johns.  325,  the  rule  is  stated  that  a 
prior  possession  under  a  claim  of  right  not 
voluntarily  abandoned  would  prevail  over  a 
subsequent  possession  without  right,  where 
no  proof  of  title  was  made  on  either  side. 

And  in  Dominy  v.  Miller,  33  Barb.  286, 
it  was  said:  "A  person  who  has  been  in 
possession  of  land  for  eight  or  ten  years 
under  a  color  of  title  may  recover  in  an 
action  of  ejectment  against  a  mere  intruder 
or  trespasser." 

Plaintiff^s  possession  was  held  sufficient 
to  establish  a  prima  facie  right  to  recover 
in  ejectment  against  one  entering  subse- 
quently. Carleton  v.  Darcy,  90  N.  Y.  666, 
reversing  14  Jones  &  S.  484.  But  a  show- 
ing that  defendant  was  in  possession  prior 
to  plaintiff  would  defeat  his  right  of  re- 
covery. 

And  a  possession  of  seven  years  without 
more,  where  there  had  been  an  eviction  by 
default  in  ejectment,  was  held  insufficient 
to  maintain  an  action  to  regain  possession. 
Jackson  ex  dem.  Klock  v.  Rightmyre,  16 
Johns.  314,  affirming  13  Johns.  367.  This 
was  on  the  ground  tiiat  a  recovery  in  eject- 
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60  Kan.  184,  55  Pao.  844,  containing  the 
phrase,  "which  is  a  weapon  of  resistance, 
not  of  attack"  (p.  135),  similar  expressions 
are  found  in  Thompson  y.  Qreer,  62  Kan. 
522,  64  Pac.  48 ;  Burditt  v.  Burditt,  62  Kan. 
576,  64  Pac.  77;  Johnson  v.  Wynne,  64 
Kan.  138,  67  Pac.  549;  Gibson  ▼.  Johnson, 
73  Kan.  261,  84  Pac.  982;  Updegraff  v. 
Lucas,  76  Kan.  456,  93  Pac.  630,  94  Pac. 
121,  13  Ann.  Cas.  860;  Salter  v.  Corbett, 
80  Kan.  331,  102  Pac.  452;  Oapell  ▼.  Dill, 
82  Kan.  652,  109  Pac.  286.  But  in  Morris 
V.  Hulme,  71  Kan.  628,  81  Pac.  169,  one 
who  had  deeded  his  land  as  security  for 
another  who  had  signed  bonds  for  the  ap- 
pearance of  the  grantor's  sons,  sued  for  a 
reconveyance,  and  alleged  that  the  statute 
had  run  against  the  judgment  on  the  bonds. 


This  was  held  proper,  as  showing  the  limi- 
tation of  defendant's  liability  on  the  judg- 
ments. In  other  words,  the  statute  had 
created  a  condition  of  which  the  plaintiff 
could  avail  himself  in  an  action  for  affirma- 
tive relief. 

In  Gibson  v.  Johnson,  73  Kan.  261,  84  Pac 
982,  it  was  held  that  a  mortgagor  cannot 
quiet  title  against  the  holder  of  the  mort- 
gage on  th^  naked  ground  that  the  mortgage 
is  barred,  following  Hogaboom  v.  Flower,  67 
Kan.  41,  43,  72  Pac.  547, 548.  In  the  latter 
case  Flower  sued  to  quiet  title  against  his 
mortgagee,  who  set  up  the  mortgage  in  de- 
fense, the  answer  showing  that  it  war 
barred,  and  it  was  held  that  the  plaintiff 
could  quiet  his  title.  It  was  said  that  "a 
right  of  action  thus  barred  is  dead  for  all 


ment   changes   the    presumption    of    right  | 
founded  on  a  possession  less  than  twenty 
years. 

And  where  possession  in  the  ancestor  of 
plaintiff  was  not  proved,  and  plaintiff  de- 
pended on  his  title,  it  was  held  that  plain- 
tiff in  ejectment  could  not  recover,  al- 
though defendants  had  no  title.  Enders  v. 
Sternberg,  52  Barb.  222. 

And  an  abandonment  by  plaintiff  in  eject- 
ment for  thirteen  years  aiter  an  adverse 
possession  for  eleven  years  was  held  1o  war- 
rant a  finding  for  defendant.  Whitney  t. 
Wright,  15  Wend.  171. 

North  Carolina. 

In  this  state  it  seems  that  a  possessory 
title  not  perfected  by  limitation  will  not 
sustain  ejectment. 

JPlaintiff  in  ejectment  was  held  not  en- 
titled to  recover  against  an  intruder,  where 
plaintiff  had  color  of  title,  but  not  seven 
years'  continuous  possession.  Sheppard  v. 
Sheppard,  4  N.  C.  (Term.  Rep.  108) ;  Ward 
V.  Herrin,  49  N.  C.  (4  Jones,  K)  23;  Den 
ex  dem.  Jones  v.  Ridley,  4  N.  C.  (2  Car. 
Law.  Reps.  397). 

It  was  held  that  ejectment  could  nol  be 
maintained    on    a    naked    possessory    title 
where  the  legal  titl6  was  in  another  party. 
Duncan  v.  Duncan,  25  N.  C.    (3  Ired.  L.) 
317. 

North  Dakota. 

Where  plaintiff  in  ejectment  was  in  pos- 
session claiming  ownership,  in  1890,  and 
the  defendants  had  been  in  possession  since 
February,  1894,  claiming  ownership,  it  was 
held  that  the  plaintiff  must  rely  on  her 
own  title  or  interest  in  the  premises,  and 
having  failed  to  show  any  interest  or  title 
in  herself,  she  had  no  right  to  call  upon 
defendants  to  defend  title  or  possession. 
Conrad  v.  Adler,  13  N.  D.  199,  100  N.  W. 
722. 

Ohio. 

The  possessory  title  of  plaintiff  and  his 
ancestors  was  hel4  puf!icient  to  recover  in 
46  L.R.A.(N.S.\ 


ejectment  where  the  defendant  had  no  title. 
Ludlow  V.  McBride,  3  Ohio,  240. 

Ejectment  was  held  to  be  maintainable  on 
a  possessory  right  only  against  a  disseisor 
who  showed  no  better  right.  Ludlow  ▼. 
Barr,  3  Ohio,  388. 

The  plaintiff  in  ejectment,  in  possession 
of  premises  under  a  defective  title,  was  held 
to  nave  prima  facie  right  to  recover  against 
a  party  subsequently  entering.  Newnam  v. 
Cincinnati,  18  Ohio,  323. 

Pennsylvania. 

A  prior  possession  was  held  sufficient  to 
enable  the  plaintiff  in  ejectment  to  recover 
against  an  intruder.  Kline  v.  Johnston,  24 
Pa.  72.  The  court  said:  "A  man  who 
enters  on  what  is  called  vacant  land,  with  a 
view  to  acquire  title  under  the  laws  of  the 
state,  may  recover  against  one  who  turns 
him  out  of  possession  without  right." 

A  disseisor  who  first  deprived  the  true 
owner  of  his  possession  in  land  was  held  to 
have  the  same  right  to  the  possession  there- 
of as  against  any  person  subsequently  enter- 
ing on  the  same  without  his  consent  or  the 
authority  of  the  owner,  that  the  owner  had 
against  him.  Hoey  v.  Furman,  1  Pa.  St. 
295,  44  Am.  Dec.  129. 

And  possession  of  land  by  a  corporation 
was  held  sufficient  title  in  ejectment  to  re- 
cover from  one  holding  under  an  invalid  tax 
sale.  Rockland  &  V.  Coal  &  Oil  Co.  v.  Mc- 
Calmont,  72  Pa.  221.  In  this  case  the  legal 
title  was  in  one  of  the  members  of  the 
corporation. 

In  ejectment  possession  was  held  to  be 
presumptive  evidence  of  seisin  in  fee,  until 
the  contrary  was  shown.  Jones  v.  Bland, 
112  Pa.  176,  2  Atl.  541. 

In  Woods  V.  Lane,  2  Serg.  &  R.  53,  it  was 
said:  "A  naked  possession  is  good  title  to 
recover  in  ejectment  against  one  who  puts 
me  out  of  possession  and  can  show  no  bet- 
ter title  than  mine." 

A  party  was  in  possession  of  disputed 
land  between  lots.  He  sold  his  lot,  thus 
cutting  off  all  access  to  the  disputed  part. 
In  a  subsequent  action  of  ejectment  against 
a  neighbor  who  took  possession,  it  was  held 
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purposes  while  the  bar  continues.  .  .  . 
It  is  as  if  no  such  right  had  ever  existed." 
p.  43.  <" 

In  Updegraff  v.  Lucas,  76  Kan.  456,  93 
Pac.  630,  94  Pac.  121,  13  Ann.  Cas.  860,  it 
was  held  that  injunction  would  lie  against 
execution  upon  a  dormant  judgment,  because 
the  plaintiffs  sought  only  *'to  hold  what  the 
law  Imd  already  given  them."  p.  459.  In 
Girard  Trust  Coi  v.  Jones,  81  Kan.  753, 
106  Pac.  1052,  it  was  held  that  a  tax  deed 
good  on  its  face,  of  record  more  than  five 
years,  tlie  holders  being  in  possession,  vests 
in  tl)em  an  absolute  title.  It  was  further 
held,  however,  that  when  the  fee  title  holder 
sought  to  foreclose  or  extinguish  the  mort- 
gage lien,  and  made  the  tax  deed  holders 
(who   had   an   absolute  title)    defendants, 


while  they  could  set  up  their  tax  deed,  they 
could  not  properly  ask  to  have  their  title 
quieted.  The  tax  deed  holders  did  in  fact 
ask  to  have  the  title  quieted,  and  it  was 
said  that  they  were  "at  least  entitled  to  set 
up  the  tax  deed  by  way  of  defense,  and  to 
prove. that  it  was  a  valid  conveyance  which 
defeated  the  lien  of  the  mortgage,  and  a 
judgment  to  that  effect  is  as  far  reaching 
and  effective  as  would  be  one  which  quieted 
their  title  as  against  the  lien  holder.*'  p. 
766. 

The  weapon  and  shield  phrase  is  proper 
in  many  cases  and  under  many  circum- 
stances, but  it  cannot  be  of  general  applica- 
tion. Whenever  possession  and  the  statute 
of  limitations  have  created  a  fixed  status, 
vesting   a   good    title   against   all    adverse 


that  the  proof  did  not  show  that  plaintiff 
bad  not  abandoned,  and  he  cduld  not  re- 
cover. Akin  V.  Byrd,  153  Pa.  23,  26  AtL 
866. 

Texas. 

A  purchaser  of  school  land  in  possession 
was  neld  entitled  to  maintain  ejectment 
against  a  trespasser.  This  was  without  re- 
gard to  plaintiff's  title.  Gray  v.  Thomp- 
son, 5  Tex.  Civ.  App.  33,  23  S.  W.  926. 

Vermont. 

Actual  seisin  was  held  sufficient  to  re- 
cover as  well  as  to  defend  against  a 
stranger  to  the  title.  Ellithorp  v.  Dewing, 
1  D.  Chip.  (Vt.)  141.  The  court  said: 
"He  who  is  first  seised  may  recover  or  de- 
fend against  anyone  except  him  who  has  a 
paramount  title.  If  disseised  by  a  stranger, 
he  may  maintain  an  action  of  ejectment 
against  the  disseisor." 

And  a  prior  possession  under  claim  of 
title  was  held  in  itself  sufficient  title  in 
ejectpient,  unless  the  premises  should  be 
left  so  long  as  to  raise  presumption  of 
Abandonment,  where  the  defendant  set  up 
no  title.  Warner  v.  Page,  4  Vt.  291,  24  Am. 
Dec.  607. 

And  a  mortgagee  in  possession  was  held 
entitled  to  recover  in  ejectment  against  a 
stranger,  until  he  showed  a  better  title. 
Keed  v.  Shepley,  6  Vt.  602. 

And  a  possessory  right  under  a  deed  was 
held  sufficient  to  enable  plaintiff  to  main- 
tain ejectment  against  an  intruder.  Rus- 
sell ▼.  Brooks,  27  Vt.  640. 

Virginia. 

In  ejectment  it  was  held  that  the  party 
ousted  could  recover  .tbe  premises  upon  his 
possession  merely,  and  his  right  to  recover 
could  be  resisted  only  by  showing  that  the 
defendant  had  title,  or  authority  under  the 
title.  McMurray  v.  Dixon,  105  Va.  605,  54 
8.  E.  481.  This  was  said  to  be  one  of  the 
exceptions  to  the  general  rule  that  the 
plaintiff  in  ejectment  recovers  on  the 
strength  of  his  own  title. 
46  l!rJL(N.8.) 


And  against  an  intrusion  by  a  stranger 
without  title,  on  a  peaceable  possession, 
such  possession  was  held  t^ufficient  to  main- 
tain the  action  of  ejectment.  Rhule  v.  Sea- 
board Air  Line  R.  Co.  102  Va.  343,  46  S.  E. 
331.  The  court  said  tliat  this  exception  to 
the  rule  as  to  proof  of  title  in  ejectment  was 
as  well  established  as  the  rule  itself. 

And  against  a  mere  intruder,  an  heir  was 
held  entitled  to  rely  on  the  possession  of 
his  ancestor,  and  maintain  ejectment.  Tap- 
scott  V.  Cobbs,  11  Gratt.  172.  It  was  held 
no  defense  to  show  that  title  was  in  a  third 
party. 

In  Miller  v.  Williams,  15  Gratt.  213,  it 
was  said:  ''If  the  plaintiffs,  holding 
peaceable  possession  of  the  land,  had  been 
entered  upon  and  ousted  of  such  possession 
by  the  defendants,  having  neitlier  title  to, 
nor  authority  to  enter  upon,  the  premises, 
according  to  a  recent  decision  of  this  court 
they  could  have  maintained  ejectment  upon 
their  possession  alone,  without  showing  a 
legal  title." 

In  Suttle  V.  Richmond,  F.  &  P.  R.  Co.  76 
Va.  284,  it  was  said:  "This  court  also 
held,  in  Lee  v.  Tapscott,  2  Wash.  (Va.) 
276,  that  a  person  in  peaceable  possession 
of  land,  who  is  entered  upon  and  ousted  by 
a  stranger  without  title,  may  recover  in 
ejectment  upon  the  strength  of  his  mere 
previous  possession.  The  reason  is  that 
actual  seisin  is  evidence  of  title  against  all 
the  world  except  the  true  owner,  and  the 
law  will  not  permit  that  seisin  to  be 
wantonly  invaded  by  one  who  himself  has 
no  title.^' 

In  Suttle  V.  Richmond,  F.  &  P.  R.  Co. 
supra,  it  was  said:  **We  do  not  mean  to 
assert,  as  is  sometimes  broadly  laid  down, 
that  with  us  ejectment  is  purely  a  legal 
action,  and  the  right  of  possession  essential 
to  sustain  it  must,  in  all  cases,  be  such  as 
follows  the  legal  title.  Where,  however,  the 
title  to  the  land  in  fee  is  the  foundation 
upon  which  a  recovery  is  predicated,  the 
action  partakes  essentially  of  the  nature 
of  the  old  writ  of  right,  is  a  substitute  for 
it,  and  a  recovery  is  conclusive  upon  the 
parties." 
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claimants,  such  titlie  constitutes  a  weapon 
offensive,  as  well  as  defensive;  and  the  fact 
that  this  condition  has  been  brought  about 
by  the  running  of  the  statute  does  not 
change  its  character,  or  the  rights  there- 
under. Certainly  as  to  title  by  adverse  pos- 
session this  court  is  in  line  with  practically 
all  the  courts  of  this  country. 

In  Wood  V.  Missouri,  K.  &  T.  R.  Co.  11 
Kan.  324,  and  at  page  348,  it  was  said :  "A 
mere  trespasser,  without  color  of  right  or 
title,  who  has  been  in  the  actual  possession 
of  real  estate  for  fifteen  years,  claiming  title 
thereto,  becomes  the  owner  of  the  property 
by  virtue  of  the  statute  of  limitations,  if 
the  property  has  been  owned  during  all  that 
time  by  some  individual  or  individuals,  and 
not  by  the  United  States." 


In  Gildehaus  f .  Whiting,  39  Kan.  706,  711, 
18  Pac.  016,  919,  the  following  was  quoted 
with  approval  from  Roots  v.  Beck,  109  Ind. 
472,  «  N.  £.  698:  "When  the  bar  of  the 
statute  becomes  complete,  however  destitute 
of  the  color  of  title  such  occupancy  maj 
have  been  under,  to  the  extent  that  it  waa 
actual,  visible,  and  continuous,  a  title  by 
prescription  arises  in  the  adverse  occupant. 
This  title  is  in  all  respects  equal  to  a  con- 
veyance in  fee."    p.  475. 

In  Anderson  v.  Bumham,  52  Kan.  454, 
34  Pac.  1056,  it  was  held  (syllabus,  T  1) : 
"Possession  of  land  by  an  adverse  occupant 
for  more  than  fifteen  years,  which  is  actual, 
notorious,  continuous,  and  exclusive,  will 
give  title  thereto,  although  such  possession 
is  entirely  destitute  of  color  of  title." 


Wisconsin. 

Title  by  possession  was  held  a  degree  of 
title,  and  sufficient  to  enable  plaintiff  to 
maintain  ejectment  against  an  intruder. 
Bates  V.  Campbell,  25  Wis.  613.  This  was 
under  Wis.  Rev.  Stat.  chap.  141,  §§  2-4, 
providing  that  no  person  can  recover  in 
an  action  for  real  estate  unless  he  has, 
at  the  time  of  commencing  the  action,  a 
valid  subsisting  interest  in  the  premises 
and  a  right  to  recover,  and  that  the  com- 
plaint shall  set  forth  that  the  plaintiff  has 
an  estate  or  interest,  stating  the  same. 

And  where  the  defendant  was  an  intruder, 
and  claimed  in  ejectment  under  his  naked 
possession  only,  the  prior  possession  of 
the  plaintiff  was  held  sufficient  to  recover 
regardless  of  whether  there  was  an  out- 
standing title.  Mission  of  Immaculate  Vir- 
gin V.  Cronin,  14  Misc.  372,  36  N.  Y.  Supp. 

And  actual  possession  of  land  was  held 
sufficient  to  sustain  ejectment  where  the 
defendant  did  not  show  a  better  title. 
Elofrson  v.  Lindsay,  90  Wis.  203,  63  N.  W. 
89. 

English  cases. 

In  Allen  v.  Rivington,  2  Wms'  Saund. 
Ill,  it  was  held  that  in  ejectment,  where 
the  plaintiff  had  priority  of  possession  and 
the  defendant  showed  no  title,  the  plain- 
tiff should  have  judgment.  In  the  report- 
er's note  it  was  said:  "This  case  is 
evidently  in  direct  contradiction  to  the  well- 
established  rule  that  the  plaintiff  in  eject- 
ment must  recover  by  the  strength  of  his 
own  title,  without  any  regard  to  the 
weakness  of  the  defendant's.  The  word 
'ejectment'  was  probably  used  by  mistake 
Instead  of  ejectione  firvKB;  in  fac<^  in  Sider- 
fln's  report  of  this  case,  the  action  is  stated 
to  be  the  latter." 

In  Doe  ex  dem.  Hughes  v.  Dyball,  3 
Car.  &  P.  610,  Moody  &  M.  346,  it  was  held 
in  ejectment  that  where  the  tenant  held 
peaceable  possession  for  about  a  year,  it 
was  sufficient  evidence  of  title  against  a 
trespasser. 

A  special  verdict  found  an  entry  on  the 
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plaintiff's  possession,  but  did  not  find  that 
the  defendant  had  the  primer  possession, 
nor  that  he  entered  in  the  right  or  by  the 
command  of  any  who  had  title.  The  plain- 
tiff had  judgment.  Bateman  v.  Allen,  Cro. 
Eliz.  437. 

But  under  13  Eli2.  chap.  20,  avoiding  a 
lease  of  a  rectory  by  eighty  days'  nonres- 
idence  of  the  rector,  it  was  held  that  a 
stranger  could  rely  on  this  when  sued  in 
ejectment  by .  the  lessee.  Doe  ex  dem. 
Cfrisp  V.  Barber,  2  T.  R.  749. 

The  rule  in  ejectment  was  stated,  that 
the  plaintiff  cannot  recover  but  upon  the 
strength  of  his  own  title.  Roe  ex  dem. 
Haldane  v.  Harvey,  4  Burr.  2484. 

h.  Trespass  to  try  title. 

This  action  has  been  used  in  but  few  of 
the  states.  In  South  Carolina  it  seems 
that  a  mere  possessory  title  would  not 
be  sufficient.  In  Texas,  where  this  action 
is  most  used,  it  seems  that  possession  would 
be  sufficient  title  against  a  trespasser. 

Possession  was  held  to  be  sufficient  ev- 
idence of  title  against  any  wrongdoer, 
whether  he  was  a  trespasser,  or  whether 
he  claimed  title,  but  did  not  show  it.  Wal- 
kins  V.  Smith,  91  Tex.  589,  45  S.  W.  560. 

Prior  possession  was  held  to  be  suffi- 
cient title  to  enable  plaintiff  to  maintain 
the  action  of  trespass  to  try  title  against 
an  intruder.  Alexander  v.  Gilliam,  39  Tex. 
227.  The  court  said:  "The  maxim  that 
the  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness 
of  the  defendant,  is  applicable  to  all  ac- 
tions for  the  recovery  of  property.  But 
if  the  plaintiff  had  actual  prior  possession 
of  the  land,  this  is  title  strong  enough  to 
enable  him  to  recover  from  a  mere  tres- 
passer,  without  title." 

Proof  of  possession  was  held  to  be  suffi- 
cient title  to  enable  plaintiff  to  recover  in  an 
action  of  trespass  to  try  title  against  a 
trespasser.  Ibid.;  Parker  v.  Ft.  Worth  ft 
D.  C.  R.  Co.  71  Tex.  132,  8  S.  W.  541. 

In  an  action  of  trespass  to  try  title,  it 
was  held  that  if  plaintiff  could  maintain 
the  action,  it  would  be  under  three  years' 
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In  Liebheit  ▼.  Enright,  77  Kan.  321,  322, 
94  Pac.  203,  Enright  sued  to  quiet  title  on 
the  ground  of  adverse  possefision,  and  also 
on  the  strength  of  a  tax  deed  acquired  from 
another.  It  was  there  held  that  he  could 
not  be  required  to  elect,  and  that  he  could 
maintain  his  action.  It  was  said:  "There 
was  no  reason  why  the  plaintiff,  holding  un- 
der adverse  possession,  should  not  fortify 
and  protect  his  possession  and  title  there- 
under by  procuring  an  outstanding  tax  title 
from  another  party,  nor  any  reason  why  he 
might  not  set  up  both  as  against  the  de- 
fendants." The  closjng  paragraph  of  the 
opinion  (page  323  of  77  Kan.)  is  in  these 
words:  "There  being  proof  of  adverse  pos- 
session sufficient  to  give  title  and  to  sustain 
the  finding  and  judgment  of  the  court,  it 

possession  under  color  of  title.  Scott  v.  | 
Rhea,  21  Tex.  709.  Section  15,  Stat.  Lim- 
itations, Hart.  Dig.  art.  2391,  provides 
that  any  suit  to  recover  real  estate  as 
against  adverse  possession  under  color  of 
title  shall  be  instituted  within  three  years 
next  after  the  cause  of  action  accrued. 

In  Lea  v.  Hernandez,  10  Tex.  137,  it  was 
said:  '^t  is  true  that  one  in  actual,  peace- 
able, and  lawful  possession  of  land  may 
maintain  an  action  against  a  mere  tres- 
passer by  whom  he  has  been  dispossessed, 
but  it  is  held  that,  where  the  plaintiff 
claims  to  recover  on  this  ground,  the  fact 
of  his  prior  possession  must  be  clearly 
and  unequivocally  proved.  Jackson  ex  dem. 
Klock  V.  Hudson,  3  Johns.  383,  3  Am.  Dec. 
500.  We  are  of  opinion  that  the  evidence 
did  not  establish  the  fact  of  such  posses- 
sion in  the  plaintiff." 

In  Wilson  v.  Palmer,  18  Tex.  692,  it  was 
said:  "It  appears  now  to  be  a  well-estab- 
lished principle,  though  once  doubted,  that 
a  prior  occupancy  is  sufficient  title  against 
a  wrongdoer."  !But  it  was  held  that  the 
proof  did*  not  show  a  continuous  possession, 
or  that  it  had  not  been  abandonea  by  plain- 
tiff. 

In  Bonner  v.  Wiggins,  52  Tex.  125,  it 
was  said:  "As  against  a  mere  trespasser, 
possession  is  sufficient  title  to  support  an 
action.  Linard  v.  Crossland,  10  Tex.  464, 
60  Am.  Dec.  213." 

In  Caplen  v.  Drew,  54  Tex.  493,  it  was 
said,  in  an  action  of  trespass  to  try  title: 
"What  constitutes  a  sufficient  title  to  make 
a  prima  facie  case  against  a  defendant  in 
possession  is  discussed  and  clearly  stated 
by  the  present  chief  justice  in  the  case  of 
Keys  T.  Mason,  44  Tex.  143,  wherein  it  in 
effect  is  said,  that  merely  a  prior  posses- 
sion to  that  under  which  the  defendant 
claims,  with  a  regular  claim  of  title,  con- 
necting himself  with  such  prior  possession, 
would  overcome  the  presumption  of  right 
arising  from  the  defendant's  possession,  and 
throw  upon  him  the  burden  of  disproving 
the  plaintiff's  case,  or  showing  a  superior 
title  in  himself." 

But  in  Geiger  v.  Kaigler,  15  S,  C.  262, 
it  was  held  that  in  the  action  of  trespass 
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is  unnecessary  to  consider  the  claim  of  right 
under  the  tax  title." 

In  Viking  Refrigerator  &  Mfg.  Co.  v. 
Crawford,  84  Kan.  203,  35  L.R.A.(NJ3.) 
498,  114  Pac.  240,  it  was  again  held  that 
one  claiming  to  be  the  owner  by  adverse 
possession  can  maintain  a  suit  to  quiet  his 
title. 

1  Cyc.  1135,  states  that  in  America  the 
doctrine  is  almost  universal  that  possession 
for  the  statutory  period  not  only  bars  the 
remedy  of  the  holder  of  the  paper  title,  but 
extinguishes  his  title,  and  vests  title  in  fee 
in  the  adverse  occupant,  and  cites  decisions 
from  twenty-nine  states,  one  territory,  and 
the  United  States  Supreme  Court,  and  pro- 
ceeds: "The  title  acquired  by  adverse  pos- 
session is  a  title  in  fee  simple,  and  is  as 

to  try  title  mere  prior  possession  would 
not  be  sufficient  without  proof  of  title. 
The  court  said:  "This  action  was  brought, 
as  stated,  expressly  to  recover  the  land  in 
dispute,  upon  the  ground  that  the  plaintiffs 
had  title  to  the  same;  and  even  if  the  old 
rule  as  to  the  necessity  of  proving  title 
should  now  be  held  to  be  modified  so  as 
to  allow  a  person  deprived  of  the  possession 
of  land,  under  proper  allegations,  to  recover 
that  possession  without  proof  of  title,  it 
can  have  no  application  to  this  case.  Here 
prior  possession  cannot  stand  for  title, 
although  it  is  an  action  in  the  form  pre- 
scribed by  the  Code,  and  not  technically 
trespass  to  try  title  under  the  statute." 

A  possession  of  sixteen  years  only  was 
held  not  to  take  the  place  of  title.  Young 
V.  Watson,  1  McMuU.  L.  449.  This  was  an 
action  of  trespass  to  try  title.  The  pos- 
session proved  had  terminated  fifty  years 
before  the  suit.  O'Neall,  J.,  said:  "Where 
the  plaintifi^s  possession,  actual  or  construc- 
tive, is  entered  upon,  I  *think  that  such 
possession  is  evidence  of  title  to  put  the 
defendant  to  prove  his  title."  Referring 
to  this  case  in  Geiger  v.  Kaigler,  supra,  it 
was  said:  "W^hat  Judge  O'Neall  says  in 
the  same  case  most  probably '  had  reference 
to  an  action  of  quare  olausutn  fregit" 

In  trespass  to  try  title,  it  was  held  that 
plaintiff  could  not  recover  on  possession, 
where  there  was  proof  of  title  in  another, 
under  whom  defendant  claimed.  Hallett  v. 
Eslava,  2  Stew.    (Ala.)    115. 

o.  Writ  of  entry. 

An  entry  on  ▼tublic  land  was  held  suffi- 
cient to  maintain  a  writ  of  right  against 
all  other  persons.  Thomas  v.  Hateh,  3 
Sumn.  170,  Fed.  Cas.  No.  13,899. 

Possession  under  a  claim  of  right  was 
held  to  constitute  legal  seisin  which  would 
avail  in  a  writ  of  entry  against  everyone 
not  having  an  older  and  better  title.  Pet- 
tingell  V.  Boynton,  139  Mass.  244,  29  N. 
E.  655.  The  court  said:  "Even  if  it  had 
been  shown  that  the  possession  of  the  de- 
mandants was  not  that  of  the  true  owner, 
as    there   may    be    a    possession    perfectiy 
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perfect  a  title  as  one  bj  deed  from  the  or- 
iginal owners,  or  by  patent  or  grant  from 
the  government." 

At  page  1138  the  rule  is  thus  stated: 
"Where  the  bar  of  the  statute  has  become 
absolute,  it  is  just  as  available  for  attach- 
ing as  for  defensive  purposes,  and  its  avail- 
ability in  this  respect  will  not  depend  upon 
the  occupant  continuing  in  the  actual  pos- 
session of  the  property.  He  may  maintain 
ejectment  against  any  person  acquiring  the 
possession  from  him  by  force  or  fraud,  or 
who  has  made  entry  thereon  during  a  tem- 


porary absence  of  the  occupant,  even  though 
he  be  the  true  owner.  It  is  likewise  an  in- 
cident of  the  completion  of  the  statutory 
bar  that  the  title  thus  acquired  will  be 
quieted  in  the  adverse  holder  on  a  bill  in 
equity  for  that  purpose,  even  against  the 
holder  of  the  legal  title  barred,  and  the  de- 
fendants will  be  enjoined  from  asserting 
title  to  the  premises  from  former  owner- 
ship that  has  been  lost." 

To  the  same  effect  as  the  paragraph  last 
quoted  is  Jenkins  v.  Dewey,  49  Kan.  49,  90 
Pac.  114,  which  was  a  suit  to  quiet  title 


legal  and  valid  against  one,  and  yet  wholly 
insufficient  as  against  another,  it  was  prop- 
er to  instruct  the  jury  upon  this  point 
that,  if  the  demandants  had  shown  a  good 
title  as  against  the  tenant,  they  were  en- 
titled to  recover." 

Prior  naked  possession  was  held  suffici- 
ent title  in  a  writ  of  right  against  persons 
claiming  only  hy  a  possession  subsequently 
acquired.  Hubbard  v.  Little,  9  Gush.  475. 
The  court'  said:  ''Actual  possession  of 
land  gives  a  good  title  against  a  stranger 
having  no  title.  Nor  does  this  violate  the 
well-established  rule  that  a  party  is  to  re- 
cover upon  the  strength  of  his  own  title 
only.  A  possession,  prior  in  point  of  time 
to  that  of  a  tenant,  who  has  himself  no 
title,  but  only  a  subsequent  possession  ac- 
quired by  an  ouster  of  the  aemandant,  is 
a  better  title,  upon  the  stren^h  of  which 
a  party  is  entitled  to  recover." 

A  demandant  was  held  entitled  to  main- 
tain a  writ  of  entry  if  he  showed  title  or 
possession.  Graves  v.  Amoskeag  Mfg.  Co. 
44  N.  H.  462.  So,  prior  possession  was 
held  sufficient  against  one  who  had  no  title. 
Gibson  v.  Bailey,  9  N.  H.  168;  Straw  v. 
Jones,  9  N.  H.  400. 

Where  one  entered  under  a  warranty 
deed,  it  was  hel^  that  he  could  maintain 
a  writ  of  entry,  although  his  title  was  less 
than  a  freehold.  Melcher  v.  Flanders,  40 
N.  H.  139.  And  possession  of  the  grantor 
was  held  sufficient  to  enable  the  grantee 
to  maintain  the  writ  against  one  naving 
no  title.  Wells  v.  Jackson  Iron  Mfg.  Co. 
47  N.  H.  236,  90  Am.  Dec.  576. 

And  where  a  person  was  in  possession 
of  land,  claiming  to  hold  in  fee  simple, 
it  was  held  that  lie  could  maintain  a  writ 
of  entry  against  an  intruder.  Porter  v. 
Perkins,  5  Mass.  233,  4  Am.  Dec.  52. 

A  demandant  in  a  writ  of  entry  was  held 
entitled  to  rely  on  a  possessory  title  against 
an  intruder  who  had  no  title.  Litchfield 
V.  Scituate,  136  Mass.  39. 

In  Christy  v.  Scott,  14  How.  283,  14  L. 
ed.  422,  it  was  said:  "But  if  the  plaintiff 
had  actual  prior  possession  of  the  land, 
this  is  strong  enough  to  enable  him  to  re- 
cover it  from  a  mere  trespasser,  who  entered 
without  any  title.  He  may  do  so  by  a 
writ  of  entry,  where  that  remedy  is  still 
practised." 

But  a  prior  possession  was  held  insuffi- 
cient where  it  had  been  abandoned.     Blais- 
dell  V.  Martin.  9  N.  H.  253. 
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d.  QuieHng  PiUe. 

In  some  states  a  possessory  title  is  held 
sufficient  to  maintain  an  action  to  quiet 
title.  But  in  some  states  the  plaintiff's 
possession  must  have  been  founded  upon  a 
legal  or  equitable  title,  as  in  Or^;on. 

Possession  of  plaintiff  by  guardian  until 
majority,  claiming  as  heir  of  his  mother* 
who  claimed  under  the  will  of  her  husband, 
was  held  to  be  a  claim  and  color  of  title, 
and  was  held  sufficient  to  sustain  a  com- 
plaint to  quiet  title.  Pacheoo  v.  Wilson* 
2  Ariz.  411,  18  Pac.  597. 

And  possession  and  occupation  of  land 
were  held  sufficient  to  enable  j>laintiff  to 
maintain  an  action  to  quiet  title  against 
one  who  was  only  a  trespasser.  Mc(£>veni 
V.  Mowry,  91  CaL  383,  27  Pae.  746.  Gal. 
Civ.  Code,  §  1006,  provides  that  occupancy 
for  any  period  confers  a  title  sufficient 
against  all  except  the  state  and  those  who 
have  title  by  prescription,  accession,  trans- 
fer, will,  or  succession. 

And  an  action  to  quiet  title  by  a  person 
in  possession  claiming  ownership  under  col- 
or of  title  was  held  proper.  Mitchell  y. 
Trowbrid^  47  Colo.  6,  106  Pac.  878. 

And  prior  possession  of  plaintiff  was  held 
sufficient  to  enable  her  to  maintain  an  ac- 
tion to  quiet  title  against  one  who  acquired 
her  possession  by  mere  entry.  Watkins 
V.  Nugen,  118  Ga.  375,  45  S.  E.  260.  Ga. 
Civ.  Code,  §  5008,  is  the  same  as  §  3366. 
The  defendant  had  a  deed  from  one  who 
had  no  title,  and  the  deed  was  void  because 
the  consideration  was  immoral. 

Under  Ind.  Code,  Rev.  Stat  1881,  §  1070, 
providing  that  an  action  may  be  brought 
by  any  person,  ''either  in  or  out  of  pos- 
session," to  quiet  title,  it  was  held  unneces- 
sary to  allege  that  plaintiff  was  in  pos- 
session.   McCaslin  v.  State,  99  Ir  ^  428. 

And  actual  possession  was  held  sufTicient 
to  give  the  occupant  the  right  to  maintain 
an  action  to  quiet  title  against  any  person 
claiming  an  adverse  interest.  Brenner  ▼. 
Bigelow,  8  Kan.  496.  This  was  under  Kan. 
Civ.  Code,  §  594,  providing  that  an  action 
may  be  brought  by  any  person  in  possession 
of  real  property,  against  any  person  who 
claims  interest  therein,  adverse  to  him,  for 
the  purpose  of  determining  such  adverse 
estate. 

And  under  Kan.  Civ.  Code,  $  594,  a  par- 
ty in  possession  had  the  right  to  maintain 
an  action  to  quiet  title.    Giltenan  v.  Lem- 
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against  a  husband  who,  not  haying  joined 
with  his  wife  in  her  conveyance  more  than 
fifteen  years  previously,  claimed  still  to  own 
an  interest  in  the  land  which  had  been  ad- 
versely possessed  for  the  statutory  period. 
Mr.  Justice  Field,  in  Sharon  v.  Tucker, 
144  U.  S.  533,  544,  36  L.  ed.  532,  535,  12 
Sup.  Ct.  Rep.  720,  722,  in  holding  that  title 
can  be  quieted  by  one  who  has  acquired  it 
by  adverse  possession,  said:  "As  the  com- 
plainants have  the  legal  right  to  the  prem- 
ises in  controversy,  and  as  no  parties  de- 
riving title  from  the  former  owners  can 
contest  that  title  with  them,  there  does  not 


seem  to  be  any  just  reason  why  the  relief 
prayed  for  should  not  be  granted."  See 
also  Brown  v.  Anderson,  90  Ind.  93,  holding 
that  ejectment  can  be  maintained;  Inde- 
pendent Dist.  v.  Fagen,  94  Iowa,  676,  63  N. 
W.  456,  and  Knight  v.  Knight,  178  111.  553, 
53  N.  E.  306,  holding  that  a  grantee  is 
bound  to  take  notice  of  his  grantor's  posses- 
sion and  acts  of  ownership. 

Finding  no  errors  in  the  rulings  of  the 
trial  court  materially  prejudicial  to  the  de- 
fendant, the  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


erty  13  Kan.  476;  Giles  t.  Ortman,  11  Kan.  ] 
59. 

In  order  to  maintain  an  action  to  quiet 
title  under  Kan.  Civ.  Code,  §  594,  it  was 
held  that  plaintiff  must  have  actual  pos- 
session. Douglass  T.  Nuzum,  16  Kan.  515; 
Douglass  ▼.  Sishop,  24  Kan.  749;  Pierce 
V.  Thompson,  26  Kan.  714. 

Title  by  naked  possession  was  held  suffi- 
cient to  maintain  an  action  for  possession 
and  to  quiet  title,  where  the  defendant  did 
not  show  any  title.  Asher  v.  McCarty, 
2  Ky.  L.  Rep.  218. 

To  entitle  a  party  to  a  proceeding  under 
2  N.  Y.  Rev.  Stat.  321,  §  1,  similar  to  § 
449  of  the  Code,  to  compel  the  determina- 
tion of  claims  to  vacant  lots,  it  was  held 
that  tiie  plaintiff  should  have  been  in  the 
actual  possession  of  the  property  for  three 
years.  Churchill  v.  Onderdonk,  59  N.  Y, 
134;  Cleveland  v.  Crawford,  7  Hun,  619. 

Actual  possession  for  three  years  was 
held  sufficient  to  entitle  plaintiff  to  main- 
tain an  action  under  N.  Y.  Code  Proc.  § 
449,  providing  for  the  determination  of 
claims.  Ford  v.  Belmont,  69  N.  Y.  567. 
Plaintiff  was  defeated  by  reason  of  prior 
possession  of  defendant. 

And  under  3  N.  Y.  Rev.  Stat.  5th  ed.  p. 
600,  providing  for  the  determination  of  a 
claim  to  real  property  where  plaintiff  has 
been  in  the  actual  possession  for  three 
whole  years  before  the  service  of  notice, 
it  was  held  that  where  the  three  years' 
actual  possession  did  not  immediately  pre- 
cede the  action,  it  could  not  be  maintoined. 
Boylston  v.  Wheeler,  61  N.  Y.  521. 

Under  N.  Y.  Code  Civ.  Proc.  §§  1638- 
1639,  providing  for  the  determination  of 
a  claim  to  real  property  where  plaintiff 
has  been  in  possession  for  three  years,  it 
was  held  that  it  was  not  essential  that 
such  possession  should  be  adverse  for  three 
years  to  the  defendant's  claim.  Diefen- 
dorf  T.  Diefendorf,  132  N.  Y.  106,  30  N. 
E.  376. 

Under  N.  Y.  Code  Civ.  Proc.  §  1638,  it 
was  held  that  the  possession  should  be  un- 
der some  claim  of  title  in  order  to  main- 
tain the  action.  Bohn  v.  Hatch,  133  N. 
Y.  70,  30  N.  E.  659. 

Plaintiff  in  possession  under  claim  of 
title  was  held  entitled  to  maintain  a  suit 
to  quiet  title.  Schroeder  v.  Gumey,  10 
Hnn,  413,  The  court  said:  ''There  is  a 
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class  of  American  cases,  of  highly  respect- 
able authority,  which  hold  that  the  actual 
possession  of  land  under  a  claim  of  title, 
whether  well  or  ill-founded,  proves  or  con- 
stitutes seisin  in  the  sense  of  the  common- 
law." 

But  Oregon  act,  providing  that  any  per- 
son in  possession  of  real  property  may 
maintain  a  suit  in  equity  against  another, 
who  claims  an  estate  or  interest  adverse, 
to  determine  such  claim,  was  held  not  to 
apply  where  the  possession  was  not  found- 
ed on  a  legal  or  equitable  title.  Stark  v. 
Starr,  6  Wall.  402,  18  L.  ed.  925.  Plaintiff 
was  in  possession  claiming  under  a  town- 
site  act,  which  was  held  to  confer  no  title 
as  against  a  patent  under  which  defendant 
claimed. 

A  party  in  possession,  against  whom  a 
judgment  in  forcible  entry  and  detainer 
had  been  rendered,  was  held  not  author- 
ized to  maintain  an  action  to  quiet  title 
under  Oregon  Code,  §  500,  providing  that 
a  person  m  possession  may  bring  a  suit 
to  quiet  title.  Tichenor  v.  Knapp,  6  Or. 
205. 

In  King  v.  French,  2  Sawy.  441,  Fed. 
Cas.  No.  7,793,  which  was  a  suit  under 
Or.  Civ.  Code,  §  600,  to  quiet  title,  the 
court  followed  the  rule  of  Stark  v.  Starr,  6 
Wall.  410,  18  L.  ed.  927,  as  to  naked  posses- 
sion being  insufficient. 

Where  there  was  no  adverse  possession 
under  color  of  deed  for  seven  years,  or  suf- 
ficient adverse  possession  without  color  of 
title,  it  was  held  that  a  suit  to  quiet  title 
should  be  dismissed.  Baltzell  v.  McKinnon, 
57  Fla.  355,  49  So.  546;  Fla.  Gen.  Stat. 
1906,  §§  1721-22. 

And  under  Wis.  Rev.  Stat.  chap.  141, 
§  29,  authorizing  an  action  to  quiet  title 
by  one  in  actual  possession,  it  was  held 
that  a  complaint  was  defective  in  failing 
to  state  that  plaintiff  was  in  possession, 
although  it  stated  that  plaintiff's  grantor 
was  in  possession  when  he  made  a  deed 
to  plaintiff.  Shaffer  v.  Whelpley,  37  Wis. 
334. 

6.  2Ve«paM. 

A  possessory  title  is  held  sufficient  to 
sustain  a  recovery  for  injuries  to  the  pos- 
session. Where  the  injury  is  permanent, 
as  in  a  taking  by  a  railroad,  it  seems  there 
are   some   cases  which    deny  the  right  of 
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recovery,  on  a  possessory  title,  of  full  dam- 1 
ages. 

Possession  was  held  to  be  prima  facie 
evidence  of  title  in  fee,  in  an  action  for 
injuries  to  building  and  ground  by  a  neigh- 
bor leaving  an  excavation  so  that  high 
water  damaged  plaintiff.  Rau  v.  Minneso- 
ta Valley  R.  Co.  13  Minn.  442,  Gil.  407. 

And  where  plaintiff  was  in  possession, 
and  defendant  nad  a  good  title  by  paper, 
but  he  had  lost  all  title  by  reason  of  ad- 
verse possession  of  a  third  party  for  fifteen 
years,  it  was  held  that  plaintiff  could  main- 
tain an  action  of  trespass  qiiare  clausum 
against  defendant.  Hughes  v.  Graves,  39 
Vt  359,  94  Am.  Dec.  331.  The  court  said: 
"Quenton  had  no  deed,  but  his  adverse  pos- 
session for  the  statutory  period  gave  nim 
an  absolute,  indefeasible  title  to  the  land 
against  the  whole  world,  on  which  he  could 
either  sue  or  defend  as  against  the  former 
owner.  That  being  the  case,  is  there  sufficient 
virtue  left  in  the  defendant's  paper  title 
to  warrant  him  in  disturbing  the  plaintiff's 
possession  ?" 

And  naked  possession  was  held  sufficient 
to  protect  plaintiff  against  everyone  but 
the  true  owner.  A  trespasser  could  not 
gainsay  his  right.  Shumway  v.  Phillips, 
22  Pa.  151. 

And  a  plaintiff  in  trespass  quare  cloAJiSM/nx 
fregit  was  held  not  required,  in  order  to 
maintain  his  action,  to  show  his  title  so 
long  as  he  could  show  a  right  of  possession, 
either  adverse  to  or  consistent  with,  the 
title  set  up  by  the  defendant.  Todd  v. 
Jackson,  26  N.  J.  L.  526. 

And  driving  stakes  around  the  corners 
of  unappropriated  lands,  and  erecting  salt 
works  thereon,  where  that  was  the  unsual 
mode  of  taking  possession,  was  held  suffi- 
cient to  base  an  action  of  trespass  quare 
clauaum  thereon.  Cook  v.  Rider,  16  Pick. 
186. 

Plaintiff  in  trespass  quare  clauaum  fregit 
had  been  in  possession  of  land  of  the  state, 
exceeding  his  grant.  It  was  held  that  he 
could  maintain  the  action  for  cutting  trees, 
although  the  commonwealth,  since  the  tres- 
pass, had  limited  plaintiff's  boundaries  so 
as  not  to  include  this  land.  Cutts  v.  Spring, 
15  Mass.  135. 

In  Slater  v.  Rawson,  6  Met.  439,  it  was 
said  that  possession  of  land  without  title 
or  color  of  title  was  sufficient  to  enable 
the  plaintiff  to  recover  the  land  from  a 
trespasser. 

And  where  two  locations  interlocked,  it 
was  held  that  plaintiff  could  maintain  an 
action  of  trespass  quare  clausum  upon  his 
prior  possessory  title.  Spurr  v.  Bartholo- 
mew, 2  Met.  479.  In  this  case  no  adverse 
claim  was  interposed  for  nearly  thirty 
years. 

If  plaintiff  proved  that  at  the  time  of 
the  alleged  trespass  he  was  in  possession 
of  the  place  where  a  hydraulic  ram  was 
erected,  it  was  held  that  he  would  be  en- 
titled to  recover  damages  for  the  trespass, 
without  further  proof  of  title,  unless  the 
defendant  proved  he  had  a  better  title,  or 
a  possession  in  common  with  plaintiff. 
46  L.R.A(N.S.) 


Bartholomew  ▼.  Edwards,  1  Houat   (DeL) 
17. 

Possession  alone  was  held  sufficient  to 
support  an  action  of  trespass  quare  clautum 
fregit,  Pearson  v.  Smith,  1  N.  G.  pt.  2. 
p.  444,  ( Conference,  367 ) ;  Lamb  ▼.  Swain, 
48  K.  C.  (3  Jones,  L.)  370  (in  this  case 
the  plaintiff  claimed  title  under  his  deed); 
Myrick  v.  Bishop,  8  N.  C.  (1  Uawks)  485; 
Horton  v.  Hensley,  23  N.  C.  (1  Ired.  L.) 
163;  Smith  v.  Ingram,  29  N.  C.  (7  Ired. 
L.)    175. 

And  a  person  in  actual  possession  of  a 
mining  claim  before  defendant  acquired 
any  rights  was  held  entitled  to  maintain 
an  action  against  trespassers.  North  Noon- 
day Min.  Co.  V.  Orient  Min.  Co.  6  Sawy. 
503,  11  Fed.  125,  9  Mor.  Min.  Rep.  524. 

In  an  action  for  trespass  qua/re  claueum 
it  was  held  no  defense  to  plead  title  in  a 
third  party,  where  plaintiff  was  in  posses- 
sion under  color  of  title.  Connor  ▼.  John- 
son, 59  S.  C.  115,  37  S.  E.  240.  The  court 
said:  "It  must  be  kept  in  mind  that  this 
is  an  action  of  trespass  quare  clauaum  fre- 
git, and  not  an  action  of  trespass  to  try 
titles;  and  that  there  is  this  fundamentu 
difference  between  these  two  actions;  viz^ 
that  in  the  former,  the  object  being  to  re- 
cover damages  for  trespass  upon  uie  pos- 
session of  the  land,  it  is  not  necessary  for 
the  plaintiff  to  show  title  himself,  but  pos- 
session merely;  while  in  the  latter,  the 
plaintiff,  in  order  to  recover,  must  show 
title  in  himself,  and  must  recover  upon 
the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's  title." 

And  trespass  quare  clausum  fregit  was 
held  to  be  an  action  for  the  violation  of 
plaintiff's  possession;  and  if  he  was  in  the 
actual  occupancy,  he  could  maintain  an 
action  without  regard  to  title.  Johnson 
V.  M'llwain,  Rice,  L.  376. 

In  Olin^r  v.  Shepherd,  12  Gratt.  462, 
it  was  said:  "The  remedy  for  a  forcibls 
or  unlawful  entry  was  designed  to  protect 
the  actual  possession,  whether  rightful  or 
wrongful,  against  unlawful  invasion,  and 
to  afford  summary  redress  and  restitution. 
The  entry  of  the  owner  is  unlawful  if  forc- 
ible, and  the  entry  of  any  other  person  is 
unlawful,  whether  forcible  or  not.  If  the 
defendant  enters  unlawfully,  the  plaintiff 
is  entitled  to  recover,  without  any  regard 
to  the  question  of  his  right  of  possession. 
His  actual  possession,  of  itself,  gives  him 
a  riffht  of  possession  against  any  person 
not  naving  a  right  of  entry.  Tliat  the 
land  belongs  to  the  commonwealth  will 
make  no  difference." 

One  holding  land  under  a  lease  that  was 
void  was  held  entitled  to  maintain  tres- 
pass quare  clausum  fregit  against  a  tres- 
passer. Graham  v.  Peat,  1  East.  246. 
Kenvon,  Ch.  J.,  said:  "There  is  no  doubt 
that  the  plaintiff's  possession  in  this  case 
was  sufficient  to  maintain  trespass  against 
a  wrongdoer;  and  if  he  could  not  have 
maintained  an  ejectment  upon  such  a  de- 
mise, it  is  because  that  is  a  fictitious  rem- 
edy founded  upon  title.  Any  possession 
is  a  legal  possession  against  a  wrongdoer." 
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In  Chambers  y.  Donaldson,  11  East,  74, 
which  was  an  action  of  trespass,  Bayley, 
J^  held:  "The  ouestion  is,  whether  a  mere 
wrongdoer,  when  sued  for  a  trespass  upon 
the  possession  of  another,  has  a  right  by 
this  mode  of  pleading  to  call  upon  him  to 
set  out  his  title.  If  the  command  of  the 
person  in  whom  soil  and  freehold  is  pleaded 
may  be  traversed,  then  no  other  than  the 
person  who  has  the  title  to  the  freehold 
can  compel  the  part^  in  possession  to  show 
his  own  title  to  that  possession;  but  if 
the  command  be  not  traversable,  then  ev- 
ery wrongdoer  may  call  on  the  party  in 
possession  to  make  that  disclosure.  Tres- 
pass is  now  understood  to  be  a  possessory 
action;  but  it  must  cease  to  be  so,  if  every 
wrongdoer  could  in  this  manner  oblige  the 
party   in  possession  to  set  out  his  title." 

And  in  trespass  quare  clausum  fre</U, 
where  the  defendant  did  not  claim  on  pri- 
or possession  or  title,  it  was  held  that 
prior  occupancy  was  a  sufficient  title  for 
plaintiff.  Catteris  v.  Cowper,  4  Taunt. 
548,  13  Revised  Rep.  682. 

In  Lambert  v.  Stroother,  Willes  Rep.  221, 
it  was  said  that  trespass  is  a  possessory 
action  founded  merely  on  the  possession, 
and  it  is  not  at  all  necessary  that  the  right 
should  come  in  question. 

A  possessory  title  was  held  sufficient  to 
enable  the  owner  to  recover  damages  for 
discontinuing  a  highway.  Hawkins  v. 
Berkshire  County,  2  Allen,  264. 

And  for  alteration  of  a  highway.  State 
Lunatic  Hospital  v.  Worcester  County,  1 
Met.  437. 

And  for  taking  land  by  a  railroad.  An- 
drew V.  Nantasket  Beach  R.  Co.  152  Mass. 
506,  25  N.  E.  966;  Sacramento  Valley  R. 
Co.  V.  Moffatt>  7  Cal.  577. 

And  for  taking  land  by  an  aqueduct 
company.  Chandler  v.  Jamaica  Pond  Aque- 
duct Corp.  125  Mass.  544. 

The  title  necessary  to  be  proved  in  an 
action  for  injury  caused  by  fire  from  a 
railroad  train  was  held  to  be  the  same  as 
in  an  action  of  trespass  quare  clausum  fre- 
git.  McNarra  v.  Chicago  &  N.  W.  R.  Co. 
41  Wis.  69.  The  court  said:  "But  if  he 
was  in  the  actual  possession  and  occupancy 
of  the  land  when  the  trespass  was  com- 
mitted, he  may  maintain  trespass  or  re- 
plevin, according  to  the  exigencies  of  the 
case,  without  making  any  proof  of  a  paper 
title,  unless  the  defendant  prove  an  adverse 
title  thereto  of  a  higher  character  than 
a  mere  possessory  one." 

In  an  action  for  damages  from  a  fire 
by  railroad  train  where  the  answer  put 
In  issue  the  title  of  plaintiff,  it  was  held 
that  plaintiff  should  have  been  required 
to  prove  title  by  another  method  than  pa- 
rol evidence,  unless  such  testimony  proved 
title  by  adverse  possession  and  the  statute 
of  limitations.  Mayo  v.  Spartanburg,  U. 
k  C.  R.  Co.  40  S.  C.  517,  19  S.  E.  73. 

But  in  an  action  by  one  in  possession  bf 
land  claiming  title,  against  a  city,  for  a 
nuisance  from  water,  it  was  held  that  a 
recovery  could  not  be  had  for  a  permanent 
injury  on  proof  of  possession  only.  Winches- 
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ter  V.  Stevens  Point,  58  Wis.  350,  17  N. 
W.  3,  547.  In  this  case  the  court  said: 
"There  are  authorities  which  hold  that  the 
seisin  of  the  plaintiff  in  any  real  action 
is  proved,  prima  facie,  by  evidence  of  his 
actual  possession  under  claim  of  title. 
That  is,  these  facts  afford  presumptive  ev- 
idence of  seisin  in  fee  simple,  until  the  con- 
trary appears.  But  that  rule  would  not 
save  the  plaintiff's  case,  because  she  offered 
evidence  which  disproved  or  overcame  thu 
presumption  arising  from  these  facts.  She 
was  not  content  to  show  actual  possession 
under  claim  of  title,  but  she  undertook  to 
prove  title  and  failed.  The  evidence  was 
probably  offered  to  prove  an  adverse  pos- 
session, under  paper  title,  for  ten  years. 
That  would  have  been  sufficient  had  she 
established  the  fact  of  such  adverse  posses- 
sion for  the  requisite  time..  But  she  did 
not;  so  the  question  returns,  Was  not  the 
plaintiff  bound,  under  the  circumstances, 
to  prove  her  title?  We  think  she  was." 

The  plaintiff  who  was  in  possession  in 
an  action  for  damages  in  condemnation 
was  held  required  to  show  title.  Robbing 
V.  Milwaukee  &  H.  R.  Co.  6  Wis.  636.  The 
court  said :  "The  party  .from  whom  it  is 
taken  can,  obviously,  demand  payment  for 
no  greater  interest  than  he  may  have  had 
therein.  To  enable  the  plaintiff  to  recover 
at  all,  he  must  show  some  title.  If  it  be 
a  bare  possession  or  occupancy,  he  certainly 
cannot  demand  and  recover  payment  for  the 
fee.  If  his  estate  be  that  of  a  lease  for 
years,  he  cannot  recover  as  for  a  freehold 
estate." 

In  Missouri  River,  Ft.  S.  ft  6.  R.  Co. 
V.  Owen,  8  Kan.  409,  it  was  said:  "We 
have  not  failed  to  notice  the  case  of  Rob- 
bins  V.  Milwaukee  &  H.  R.  Co.  supra,  where 
a  contrary  doctrine  is  maintained,  and 
perhaps  correctly  in  that  state.  Certainly 
it  is  not  convincing  to  us  as  applicable 
to  the  law  of  this  state;  and  so  far  as  we 
can  see,  the  case  stands  alone,  and  unsup- 
ported by  authority.  Cases  under  laws 
that  admit  the  taking  without  compensation 
being  first  made,  and  authorize  the  owner 
to  initiate  proceedings  to  recover  damages, 
are  not  applicable  to  our  laws." 

/.  Partition. 

The  holder  of  a  possessory  interest  in 
mining  property  was  held  not  entitled  to 
maintain  a  bill  in  equity  for  partition  in 
the  Federal  court.  Strettell  v.  Ballou,  3 
McCrary,  46,  9  Fed.  256,  11  Mor.  Min. 
Rep.  220.  The  legal  title  to  this  land  was 
held  to  be  in  the  United  States. 

g.  Injunction, 

Where  plaintiff  had  been  in  possession 
for  three  years^  it  was  held  that  he  could 
have  an  injunction  to  prevent  interference 
with  the  possession  pending  an  action  to 
compel  the  determination  of  a  claim.  Stamm 
V.  Bostwick,  30  Hun,  71.  This  was  an 
action  under  N.  Y.  Code  Civ.  Proc.  §  1638. 
providing  for  determination  of  claim. 

In  Montgomery  v.  Robinson,  4  DeL  Cb 
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490|  an  injunction  was  granted  againet  the 
defendant  to  prevent  liim  from  tearing 
down  a  partition  wall  and  encroaching  on 
plaintiff,  who  had  held  adverse  poesession 
to  said  wall.  The  wall  was  then  abandoned 
by  defendant  and  the  bill  dismissed  by  con- 
sent. 

//.  Title  by  adverse  possession, 

a.  QuieUvg  title. 

The  weight  of  authority  is  to  the  effect 
that  a  title  acquired  by  adverse  possession 
may  be  quieted,  and  the  cloud  on  the  same 
removed  in  an  action  by  the  party  holding 
such  adverse  possession.  Such  title  is  held 
sufficient  for  offensive  as  well  as  defensive 
purposes. 

And  in  an  action  to  quiet  title  by  one 
having  title  by  adverse  possession  and  by 
tax  title,  it  was  held  that  he  could  not  fale 
put  to  election  as  to  which  title  he  would 
rely  upon.  Liebheit  v.  Enright,  77  Kan. 
321,  94  Pac.  203.  It  was  held  that  his 
title  by  adverse  possession  was  sufficient. 

The  plaintiff  in  a  suit  to  quiet  title  was 
held  to  be  entitied  to  maintain  the  action, 
and  to  relief,  where  he  and  his  grantors 
had  adverse  possession  for  fifteen  years 
under  a  claim  of  ownership.  Viking  Re- 
frigerator Mfg.  Go.  V.  Crawford,  84  Kan. 
203,  35  L.R.A.(N.S.)  498,  114  Pac.  240. 
They  had  no  color  of  title. 

In  Thompson  v.  Oreer,  62  Kan.  522,  64 
Pac.  48,  referred  to  in  Fbebman  v.  Funk, 
the  statute  of  limitation  was  not  asserted. 
The  phrase  "sword"  and  "shield"  was  on 
the  point  of  effect  of  answer  with  counter- 
claim giving  jurisdiction  to  court. 

Qorlett  V.  Mutual  Ben.  L.  Ins.  Co.  60 
Kan.  134,  55  Pac.  844,  was  an  action  to 
foreclose  a  mortgage  against  a  grantee  of 
a  mortgagor.  The  term,  "a  weapon  of  re- 
sistance, not  of  attack,"  was  applied  be- 
cause the  answer  pleading  the  stiBitute  and 
asking  title  to  be  quieted  was  not  a  "cause 
of  action,"  under  the  statute  authorizing 
a  counterclaim  and  set-off. 

In  Burditt  v.  Burditt;  62  Kan.  676,  64 
Pac.  77,  where  it  is  said  that  the  statute 
of  limitations  is  "a  statute  of  defense,  not 
a  weapon  of  attack,"  the  plaintiff's  ances- 
tor was  in  possession  of  land,  and  the  de- 
fendant held  the  title  and  advanced  money 
to  pay  for  the  same  and  to  pay  taxes,  and 
was  to  reconvey  the  land  on  repayment 
of  the  money.  The  plaintiff  pleaded  the 
statute  of  limitation  to  the  answer,  which 
set  forth  the  items  due.  But  it  was  held 
that  the  statute  of  limitation  did  not  apply 
as  the  property  was  defendant's  security. 

In  Capell  v.  Dill,  82  Kan.  652,  109  Pac. 
286,  where  the  defendants  successfully  de- 
fended against  the  claim  of  plaintiff  to 
have  his  title  quieted,  but  failed  in  their 
demand  for  affirmative  relief,  because  they 
could  not  quiet  title  against  an  unpaid 
mortgage,  the  court  said:  "The  statute 
of  limitations,  while  a  shield  for  defense,  is 
not  a  weapon  of  attack,  and  cannot  be 
made  the  basis  of  affirmative  relief." 
46  L.R.A.(N.S.) 


In  Bowman  v.  Cockrill,  6  Smjl  811,  ths 
court  said:  "It  is  admitted  that  statutes 
of  limitations  can  never  operate  except  to 
bar  actions,  and  can  never  operate  to  dis- 
turb vested  rights.  They  can  never  operate 
where  no  cause  of  action  exists,  and  can 
never  operate  except  whoi  rights  have  al- 
ready been  disturbed.  The  effect  of  the 
operation  of  the  statute  of  limitations  is 
not  to  create  a  cause  of  action;  its  effect 
is  to  take  away  a  cause  of  action  already 
created  by  acts  of  one  or  both  of  the  parties. 
The  effect  is  not  to  disturb  rights,  nor  to 
transfer  propertv;  but  to  leave  rights  and 
property  just  where  the  parties  themaeive^ 
have  voluntarily  chosen  to  leave  them  dur- 
ing the  running  of  the  statute."  In  this 
case  the  defendant  in  ejectment  held  under 
a  tax  deed  which  was  sustained  as  a  valid 
deed,  and  not  subject  to  attack  after  two 
years.  The  statements  supra  therefore  were 
dicta, 

A  mortgagor  was  held  not  entitled  to 
quiet  title  against  the  holder  of  the  mort- 
gage on  the  ground  that  the  right  to  fore- 
close was  barred  by  limitation.  Gibson  v. 
Johnson,  73  Kan.  261.  Kan.  Gen.  Stat.  1901, 
§  4453,  Code  Civ.  Proc.  §  25,  provides  tha* 
when  a  right  of  action  is  barred  by  limi- 
tation, it  shall  be  unavailable  either  as  a 
cause  of  action  or  a  ground  of  defense. 

Johnson  v.  Wynne,  64  Kan.  138,  67  Pac 
549,  referred  to  as  a  case  holding  that  the 
statute  of  limitation  is  a  shield,  and  not  a 
weapon  of  offense,  was  a  suit  to  quiet  title 
brought  by  a  judgment  debtor  against  an 
execution  creditor,  claiming  the  lien  was 
lost  by  the  lapse  of  one  year  where  an 
order  of  revivor  was  not  made. 

Adverse  possession  of  land  under  a  bond 
for  title,  for  more  than  twenty  years,  was 
held  sufficient  to  authorize  a  suit  to  quiet 
title  and  to  remove  a  cloud  on  the  same. 
Marston  v.  Rowe,  39  Ala.  722. 

And  title  by  adverse  possession  for 
twenty  years  was  held  sufficient  to  au- 
thorize a  suit  to  quiet  title.  Harms  v. 
Kransz,  167  111.  421,  47  N.  E.  746.  1  Starr. 
&  C.  Anno.  Stat.  p.  419,  chap.  22,  §  50,  pro- 
vides that  a  chancery  court  may  determine 
bills  to  quiet  title  whether  the  lands  are 
improved  and  occupied  or  unoccupied. 

And  where  plaintiffs'  adverse  possession 
was  sufficient  to  bar  rights  of  previous 
owners,  it  was  held  they  could  maintain  an 
action  to  quiet  title.  Sharon  v.  Tucker, 
144  U.  S.  583,  36  L.  ed.  532,  12  Sup.  Ct. 
Rep.  720;  Stellwagen  v.  Tucker,  144  U.  S. 
548,  36  L.  ed.  537,  12  Sup.  Ct.  Rep.  724; 
Alexander  v.  Pendleton,  8  Cranch,  462,  3 
L.  ed.  624. 

And  title  acquired  by  adverse  poeseesion 
was  held  sufficient  to  maintain  a  suit  in 
equity  to  remove  a  cloud  on  title.  Parker 
V.  Miller-Brent  Lumber  Co.  157  Ala.  282,  47 
So.  .580 ;  Torrent  Fire  Engine  Co.  v.  Mobile, 
101  Ala.  559,  14  So.  557. 

And  possession  sufficient  to  secure  title 
by  limitation  was  held  to  operate  as  a  com- 
plete investiture  of  title,  and  to  enable 
plaintiff  to  maintain  an  action  to  enjoin  a 
trespass    and    to    quiet  title.    St.  Fnuicii 
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Levee  But.  t.  Fleming,  93  Ark.  490,  125  S. 
W.  132,  659. 

And  a  party  whose  adverse  possession 
hMuA  ripened  into  a  title  was  held  entitled  to 
all  the  remedies  to  quiet  his  possession  that 
were  incident  to  possessions  under  written 
titles.  Arrington  v.  Liscom,  34  Cal.  365,  94 
Am.  Dec  722. 

In  an  action  to  quiet  title,  the  plaintiff 
proved  possession  of  mining  ground.  It 
was  bela  that  he  made  out  all  the  title  re- 
quired to  entitle  him  to  the  relief  demand- 
ed. Niagara  Consol.  Gold  Min.  Co.  v. 
Bunker  Hill  Consol.  Min.  Co.  59  Cal.  612. 
Plaintiff's  title  was  purely  a  possessory 
one. 

And  title  by  adverse  possession  was  held 
sufficient  to  enable  plaintiff  to  maintain  a 
suit  to  quiet  title.  McCormack  v.  Silsby, 
82  CaL  72,  22  Pac.  874. 

In  Scorpion  Silver  Min.  Co.  v.  Marsano, 
10  Nev.  370,  12  Mor.  Min.  Sep.  502,  under 
Nev.  Civ.  Practice  Act,  §  ^^6,  providing  for 
quieting  title  against  tiie  assertion  of  a 
claim  to  real  property  prejudicial  to  the 
plaintiff,  it  was  held  that  it  was  immaterial 
how  the  plaintiff  acquired  possession,  and 
that  the  defendant  should  plead  and  prove 
a  good  title  or  else  lose.  On  this  question, 
Blasdel  v.  Williams,  9  Nev.  161,  to  the  con- 
trary, was  overruled. 

Under  N.  Y.  Code  Civ.  Proc.  §  1638,  pro- 
viding for  actions  to  determine  claims  to 
real  estate,  it  was  held  that  adverse  posses- 
sion luider  claim  of  title  by  plaintiff,  as  re- 
quired by  statute,  was  sufficient  to  compel 
the  defendant  to  show  his  title.  Stack- 
houae  v.  Stotenbar,  22  App.  Div.  312,  47 
N.  Y.  Snpp.  940. 

And  in  an  action  under  §  1638,  N.  Y. 
Code  Civ.  Proc,  where  plaintiff  proved 
possession  within  the  time  required,  and  the 
defendant  did  not  prove  any  title,  it  was 
held  that  final  judgment  should  bar  the  de- 
fendant from  all  daim  of  title.  Merritt  v. 
Smith,  50  App^  Div.  350,  63  N.  Y.  Supp. 
1068. 

And  a  suit  to  quiet  title  was  held  proper 
where  plaintiff  had  acquired  title  by  ad- 
verse possession  imder  claim  of  ownership. 
Parker  v.  Metzger,  12  Or.  407,  7  Pac  518. 

In  an  action  to  quiet  title,  it  was  held 
that  the  complainant  should  show  himself 
to  be  the  owner  of  tiie  legal  title — ^thc 
thing  obscured— before  he  could  have  the 
cloud  removed.  King  v.  Coleman,  98  Tenn. 
570,  40  8.  W.  1082.  The  court  said  in  re- 
gard to  the  d^endants:  "If  they  Had  no 
claim  whatever  but  that  of  mere  possession, 
he  would  still  be  required  to  produce  such 
title  before  he  could  have  them  ejected." 
This  was  under  Shannon's  Code  (Tenn.)  § 
4970,  providing  that  any  person  having  a 
valid  subsisting  legal  interest  in  real  prop- 
erty, and  a  right  to  the  immediate  pos- 
session, may  recover  in  ejectment. 

In  some  states  ten  years'  adverse  posses- 
sion is  held  sufficient  to  authorize  a  suit 
to  quiet  title. 

So,  ten  years'  adverse  possession  under 
claim  of  title  was  held  sufficient  to  sus- 
tain a  suit  to  quiet  title.  St.  Luke's 
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Parish  v.  Miller,  —  Iowa,  — ,  84  N.  W.  686 ; 
Cramer  v.  Clow,  81  Iowa,  255,  9  L.RJL.  772, 
47  N.  W.  59;  Tourtelotte  v.  Pearce,  27  Neb. 
57,  42  N.  W.  916. 

And  in  an  action  to  quiet  title,  where 
complainant  had  been  in  possession  for  ten 
years  before  defendant  entered,  and  the  lat- 
ter had  not  been  in  continuous  possession 
for  such  a  length  of  time,  it  was  held  that 
plaintiff  could  maintain  the  action  and  was 
entitled  to  the  relief.  Echols  v.  Hubbard, 
90  Ala/  309,  7  So.  817. 

And  under  Cal.  Civ.  Code,  §  1007,  it  was 
held  that  the  finding  that  plaintiff  had  had 
adverse  possession  for  more  than  ten  years 
prior  to  the  commencement  of  the  action 
established  his  title.  Orack  v.  Powelson,  3 
Cal.  App.  282,  85  Pac  129. 

A  mortgagee  took  possession  under  a 
void  foreclosure.  More  than  ten'  years 
thereafter,  his  grantee  brought  suit  to 
quiet  title.  It  was  held  ^at  under  N.  D. 
Rev.  Code  1899,  f  5207,  providing  that  an 
action  for  relief  not  herein  provided  for 
must  be  commenced  within  ten  years,  the 
right  of  the  mortgagor  was  barred  and 
plaintiff  entitled  to  relief.  Nash  v.  North- 
west Land  Co.  15  N.  D.  566,  108  N.  W.  792. 

A  purchaser  of  land  at  sheriff's  sale  after 
ten  years'  possession  was  held  entitled  to 
maintain  a  suit  to  quiet  title,  under  Ind. 
Burnes's  Rev.  Stat.  1894  (S  293,  Rev.  Stat 
1881),  prohibiting  an  action  for  the  re- 
covery of  property  sold  on  execution,  hy  the 
debtor  after  ten  years.  Marley  v.  State, 
147  Ind.  145,  46  N.  £.  466. 

Adverse  possession  of  land  for  ten  years 
under  an  oral  contract  of  purchase  from  de- 
fendant was  held  to  entitle  plaintiff  to 
maintain  an  action  to  quiet  title.  Quinn  v. 
Quinn,  76  Iowa,  565,  41  N.  W.  316. 

The  defendant  in  a  suit  to  quiet  title  was 
held  entitled  to  affirmative  relief  upon  a  title 
by  limitation  on  cross  petition,  where  plain- 
tiff discontinued.  Cramer  v.  Clow,  81  Iowa, 
265,  9  L.R.A.  772,  47  N.  W.  59.  The  court 
said:  "It  is  claimed  that,  while  a  defend- 
ant in  possession  may  plead  the  bar  of  the 
statute  in  defense,  he  has  no  right  to  make 
it  the  basis  of  an  action  to  quiet  title.  The 
cases  cited  by  counsel  to  sustain  this  claim 
do  not,  in  our  opinion,  support  this  position. 
Actual  adverse  possession  of  real  estate  for 
ten  years  creates  a  title  by  prescription,  and 
it  is  well  settled  that  the  rieht  is  not  mere- 
ly defensive,  but  is,  for  all  practical  pur- 
poses, a  title,  and  that  an  action  to  quiet 
title  founded  upon  such  possession  may  be 
maintained." 

Adverse  possession  by  a  school  district  of 
school  land  for  ten  years,  under  a  claim  of 
ownership,  was  held  to  entitle  occupant  to 
a  suit  to  quiet  title.  Independent  Dist.  v. 
Fagen,  94  Iowa,  676,  63  N.  W.  456.  This 
was  on  the  ground  that  a  title  created  by 
prescription  was  available  for  all  practical 
purposes. 

And  in  an  action  to  quiet  title,  it  was 
held  that  the  plaintiffs  and  grantors,  hav- 
ing been  in  the  open,  notorious,  exclusive, 
continuous  adverse  possession  for  more 
than  ten  years  as  owners,  could    have,  the 
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title  quieted.  Petersen  v.  Townsend,  30 
Neb.  373,  46  N.  W.  626. 

And  where  plaintiff  and  his  grantors  had 
been  in  the  open,  exclusive,  and  adverse  pos- 
session of  land  under  claim  of  title  for  more 
than  ten  years,  it  was  held  that  he  could 
maintain  a  suit  to  quiet  title,  under  Or. 
Civ.  Code,  §  504.  Logus  v.  Hutson,  24 
Or.  528,  34  Pac.  477. 

A  party  in  adverse  possession  of  land  for 
ten  years  was  held  entitled  to  maintain  an 
action  to  quiet  title.  Moody  v.  Holcomb, 
26  Tex.  714.  The  court  said:  "Naked  pos- 
session for  the  length  of  time,  and  with  the 
incidents,  enumerated  in  the  statute,  in- 
vests a  party  with  a  title  or  right  to  his 
land  aa  fully  and  completelv  as  it  could 
be  done  by  a  deed  or  patent. 

In  an  action  to  quiet  title,  it  was  held 
that  thirty  years'  possession  by  virtue  of  a 
location  and  survey  was  sufficient  to  enable 
plaintiff  to  recover.  Turner  v.  Rogers,  38 
Tex.  682.  The  court  said:  "The  right  of 
entry  to  those  laboring  under  no  disability 
was  certainly  tolled  long  before  the  appel- 
lants entered  upon  the  land ;  and  under  our 
law  the  right  of  entry  is  not  only  tolled, 
but  a  right  of  action  accrues  to  one  who  has 
been  ousted  of  such  a  possession.  Our  stat- 
ute confers  this  right  after  ten  years'  un- 
interrupted adverse  possession." 

Under  some  statutes  seven  years'  adverse 
possession  will  authorize  a  suit  to  quiet 
title.  • 

So,  under  111.  Stat.  chap.  83,  §  7,  the 
same  as  statute  1839;  it  was  held  that 
where  a  party  was-  in  possession  under 
color  of  title,  and  had  paid  the  taxes  for 
ten  years,  an  action  could  be  maintained  by 
a  suit  to  quiet  title.  Mickey  v.  Barton,  194 
111.  446,  62  N.  £.  802.  This  statute  pro- 
vides that  when  a  person  having  color  of 
title,  made  in  good  faith  to  vacant  land, 
shall  pay  all  taxes  for  seven  successive 
years,  he  shall  be  deemed  the  legal  owner; 
provided  that  if  a  person  having  a  better 
paper  title  shall  during  the  seven  years  pay 
the  taxes,  the  section  shall  not  apply. 

In  Ross  V.  Cobb,  48  111.  Ill,  it  was  held 
that  a  party  in  possession,  claiming  title  by 
reason  of  paying  taxes  seven  years,  could 
not  maintain  partition  without  showing 
that  the  defendants  were  not  under  dis- 
ability. It  was  said  that  they  could  main- 
tain a  suit  to  quiet  title. 

And  under  the  111.  act  1839,  it  was  held 
that  a  party  in  possession  who  had  paid 
taxes  for  seven  years,  claiming  title  under 
a  tax  deed,  could  maintain  a  bill  to  quiet 
title.  Chicago  v.  Middlebrooke,  143  111. 
266,  32  N.  E.  457. 

An  entry  under  a  tax  deed  and  the  pay- 
ment of  tfljces  for  seven  years  were  held  suf- 
ficient title  to  enable  the  party  in  posses- 
sion to  maintain  a  suit  to  quiet  title. 
Walker  v.  Converse,  148  111.  622,  36  N.  E. 
202.    This  was  under  III.  act.  1839. 

In  Bellefontaine  Improv.  Co.  v.  Niedring- 
haus,  181  III.  426,  72  Am.  St.  Rep.  269,  55 
N.  E.  184,  the  action  was  one  for  partition 
and  to  quiet  title,  brought  bv  the  party  in 
46  LJR.A.(N.S.) 


possession  for  seveii  years  under  paymeiiA 
of  taxes. 

5.  Ejectment, 

1.  OeneraUy, 

The  weight  of  authority  in  the  United 
States  seems  now  to  be  in  favor  of  the 
doctrine  that  possession  of  land  during  the 
full  period  of  limitation,  under  such  circum- 
stances as  would  make  a  valid  defenBe, 
amounts  to  an  investiture  of  title  which 
may  be  actively  asserted  in  ejectanent  in  all 
respects  as  if  acquired  by  deed. 

In  Bunoe  v.  Bidwell,  43  Mich.  542,  5  N. 
W.  1023,  it  was  said  that  adverse  posses- 
sion Was  not  "a  right  of  defense  merely, 
but  it  is,  for  all  practical  purposes,  a  title, 
and  affirmative  remedies  might  be  had  upan 
it  as  against  the  original  owner,  should  he 
afterwards  succeed  in  obtaining  possession.** 

In  Taylor  v.  Burnsides,  1  Gratt.  165, 
speaking  of  the  statut^  of  limitation,  the 
court  said:  "The  effect  of  these  statutes  is 
to  render  a  continued  adversary  possession, 
for  a  sufficient  length  of  time,  conclusive  in 
the  action  of  ejectment  against  the  right  of 
possession,  and  in  the  writ  of  right  against 
the  right  of  property.  This  result  is  so 
absolute  that  such  adversary  possession  is 
not  only  a  sufficient  defense  on  the  part  of 
the  defendant  or  tenant,  but,  where  it  has 
existed  on  the  part  of  the  plaintiff  or  de- 
mandant, is  a  sufficient  ground  for  re- 
covery against  the  strongest  proof  of  better 
title." 

In  Stewart  v.  Harris,  2  Swan,  656,  re- 
ferring to  the  statute  of  limitation,  the 
court  said:  *'This  statute,  therefore,  in 
the  given  case,  has  the  effect  to  vest  the 
legal  title  in  the  person  in  whose  favor  it 
may  operate;  and  he  may  support  or  defend 
tne  action  of  ejectment,  in  virtue  of  such 
title,  in  like  manner  as  in  the  case  of  a 
registered  deed." 

In  Hubbard  v.  Godfrey,  100  Tenn.  150,  47 
S.  W.  81,  it  was  said:  "In  Tennessee  eject- 
ment is,  by  the  act  of  1851-62,  chap.  152, 
§  2,  distinctively  a  real  action.  That  act 
provides,  viz,:  'Any  person  having  a  valid, 
subsisting,  legal  interest  in  real  property, 
and  a  right  to  the  immediate  possession 
thereof,  may  recover  the  same  by  an  action 
of  ejectment.'     Shannon's  Code,  §  4970." 

In  Beale  v.  Hite,  35  Or.  176,  57  Pac.  322, 
58  Pac.  102,  it  was  said,  "But  wl^e,  as  in 
this  state,  an  adverse  possession  of  real 
property  for  the  period  prescribed  by  the 
statute  vests  a  perfect  title  in  the  possessor 
as  against  the  whole  world,  and  gives  him 
all  the  remedies  incident  to  the  possession 
and  ownership  under  a  written  title  in  the 
title  (Parker  v.  Metzger,  12  Or.  407,  7  Pac. 
518),  it  seems  to  us  no  other  reasonable 
conclusion  can  be  reached  than  that  such 
possession  must  be  under  a  claim  of  title 
m  the  occupant,  and  with  an  intention  to 
hold  it  against  i^ll  the  world." 

And  in  Reid  v.  Anderson,  13  App.  D.  G. 
30,  in  answer  to  the  question,  "vliliat  are 
the  essential   constituents  of  adverse  poe- 
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B€88ion  to  make  it  effectual  either  as  ground 
for  recovery  in  ejectment,  or  aa  a  defense 
to  that  action?"  it  was  said  that  the  most 
material  element  would  be  continuous  ad- 
verse possession. 

In  Jacks  t.  Chaffin,  34  Ark.  534,  con- 
tinuity of  possession  was  held  not  neces- 
aary  after  the  bar  of  the  statute  attached. 

In  Morris  y.  Brooke  (Del.)  25  Alb.  L.  J. 
90,  an  action  of  ejectment  to  recover  for  an 
alluvial  bar  attached  to  plaintiffs  island, 
it  was  said:  "I  have  no  doubt  that  a 
grant  from  the  proprietors  or  the  common- 
wealth may  be  presumed  from  a  long  un- 
disturbed possession." 

In  ejectment  possession  was  held  suf- 
ficient title  to  recover,  where  it  would 
amount  to  a  bar  if  in  the  defendant.  Holtz- 
apple  V.  Phillibaum,  4  Wash.  C.  C.  356,  Fed. 
Cas.  No.  6,648.  To  defeat  this  right,  it  was 
held  that  the  adverse  party  would  have  to 
prove  an  entry  made  or  a  suit  brought  in 
time. 

A  plaintiff  in  trespass  to  try  title,  claim- 
ing title  through  the  operation  of  the  stat- 
utes of  limitations,  was  held  required 
specifically  to  plead  such  title,  under  Tex. 
Kev.  Stet.  1896,  §  3371,  providing  that  the 
statute  of  limitation  shall  not  avail  in  any 
suit  unless  it  be  specifically  set  forth  as  a 
defense  in  the  answer.  Erp  v.  Tillman,  103 
Tex.  574,  131  S.  W.  1057,  reversing  —  Tex. 
Civ.  App.  — ,  121  8.  W.  547. 

In  an  action  of  trespass  to  try  title, 
where  plaintiff  pleaded  title  bv  the  statute 
of  limitations,  it  was  held  that  he  could 
also  plead  and  rely  on  other  sources  of  title. 
Mayers  v.  Paxton,  78  Tex.  196,  14  S.  W. 
668. 

In  Molino  v.  Benavides,  94  Tex.  413,  60 
S.  W.  875,  it  was  said:  "We  think  it  prop- 
er to  say  that  we  are  not  inclined  to  recede 
from  the  rule  announced  in  Mayers  v.  Pax- 
ton,  supra,  as  to  a  necessity  of  pleading 
speciallv  the  statute  of  limitations,  where 
tne  plaintiff  in  an  action  of  trespass  to  try 
title  sedcB  to  recover  upon  a  title  acquired 
1^  adverse  possession." 

And  under  Or.  Civ.  Code,  §  313,  providing 
that  any  person  who  has  a  legal  estate  in 
real  property  and  a  present  right  to  the 
possession  may  recover  such  possession  by 
an  action  at  law,  it  was  held  that  one  who 
had  acquired  title  by  adverse  possession 
under  a  claim  of  title  could  maintain  this 
action.  Joy  v.  Stump,  14  Or.  361,  12  Pac. 
929. 

In  Greene  t.  Couse,  127  N.  Y.  386,  13 
L.R.A.  206,  24  Am.  St.  Rep.  458,  28  N.  E. 
15,  it  was  said  in  re^rd  to  title  by  adverse 
possession:  "And  title  so  established  may 
De  as  effectual  as  that  created  in  any  other 
manner,  for  the  purpose  of  remedy  or  de- 
feDBe  founded  upon  it." 

An  action  of  ejectment  founded  only  upon 
adverse  possession  was  held  to  be  main- 
tainable against  the  true  owner.  Barnes  v. 
Light,  116  N.  Y.  84,  22  N.  E.  441.  The 
court  said:  "As  the  plaintiff's  claim  of 
title  was  not  founded  upon  a  written  instru- 
ment, judgment,  or  decree,  it  was  necessary 
for  him  to  show  an  actual  continued  occu- 
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pation  of  the  premises  under  a  claim  of 
title  not  founded  upon  written  evidence  ex- 
clusive of  any  other  right.  Code  Civ.  Proc. 
§§  370,  371." 

And  a  city  in  possession  of  land  was  held 
entitled  to  recover  the  same  in  ejectment 
from  an  intruder,  where  there  had  been  no 
abandonment  with  the  intention  not  to 
return.  New  York  v.  Carleton,  113  N.  Y. 
284,  21  N.  E.  55. 

In  ejectment  it  was  held  that  if,  from 
the  possession  proved,  title  could  be  in- 
ferred, it  was  competent  evidence  of  title 
as  against  the  defendant,  who  was  without 
any  claim  of  title,  and  the  plaintiff  should 
prevail,  although  title  was  actually  in  a 
third  party.  Hensler  v.  Hartman,  16  Abb. 
N.  C.  176,  note. 

And  title  by  possession  was  held  in  eject- 
ment to  be  prima  facie  evidence  of  a  fee. 
Day  V.  Alverson,  9  Wend.  223. 

Title  by  prescription  was  held  to  be  a 
complete  title,  and  to  sustain  an  action  of 
ejectment  as  well  as  a  record  title.  Dahlem 
v.  Abbott,  153  Mich.  465,  116  N.  W.  1007. 

In  ejectment  under  a  claim  of  title  and 
possession  for  many  years,  it  was  held  that 
no  presumption  against  the  title  could  be 
had  by  reason  of  the  grant  by  the  state  to 
a  third  party  sixty  years  prior  to  the  suit. 
Bennett  v.  Horr,  47  Mich.  221,  10  N.  W. 
347. 

But  in  Snowden  v.  Loree,  122  Fed.  493. 
an  ejectment  case,  it  was  said:  **We  find 
no  evidence  of  facts  sufiicient  to  vest  in  the 
plaintiffs  a  title  by  adverse  possession  for 
the  statutory  period.  Such  title,  if  proven, 
has  been  held  sufficient  to  entitle  one  to  re- 
cover in  ejectment." 

Interruption  of  possession  of  plaintiff  be- 
fore the  statute  of  limitation  attached  was 
held  to  give  a  good  defense  in  ejectment. 
Scott  V.  Mills,  49  Ark.  266,  4  S.  W.  908. 

Former  possession  for  seven  years  was 
held  insufficient  to  enable  tne  occupant  to 
maintain  ejectment  against  the  claim  of  an 
older  patentee,  under  Ky.  act  1809,  provid 
ing  that  possession,  to  bar  actions,  must 
have  continued  for  seven  years  next  pre 
ceding  the  commencement  of  the  action 
Dorch  V.  Thompson,  12  B.  Mon.  380. 

In  Ray  v.  Sweeney,  14  Bush,  1,  29  Am 
Rep.  388,  it  was  said  that  adverse  posses 
sion  sufficient  to  bar  the  former  owner 
would  be  sufficient  to  maintain  ejectment  in 
the  matter  of  easements.  But  in  this  case 
the  cause  of  action  had  not  accrued. 

And  adverse  possession  was  held  not  to 
give  title  where  the  legal  title  had  not 
passed  out  of  the  United  States.  After  it 
so  passed  prior  possession  could  not  avail 
where  the  occupant  was  ejected  by  suit. 
Adverse  possession  then  ceased.  In  a  subse- 
(juent  suit  prior  possession  was  held  of  no 
avail  where  the  defendant  claimed  under 
color  of  title.    Dunn  v.  Miller,  75  Mo.  260. 

Under  statute  20  Car.  II.  chap.  3,  avoid- 
ing all  future  grants  of  the  Forest  of  Dean 
by  the  Crown,  it  was  held  that  the  lessor  of 
the  plaintiff  could  not  recover  in  ejectment 
against  a  stranger,  as  he  could  recover  onlr 
on  the  strength  of  his  own  title.    Qoodtitle 
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▼.  Baldwin,  11  East,  488,  14  Revised  Rep. 
674.  In  this  case  the  lessor's  father  en- 
croached on  the  forest  sixty  years  previous- 
ly, which  continued  for  forty-one  years,  and 
continued  after  his  death  by  possession  of 
his  widow  for  two  years,  and  the  defendant 
had  possession  for  seventeen  years. 

Adverse  possession  was  held  not  to  create 
prescription  against  the  state.  Kaliocmiana 
V.  Moehonua,  3  Haw.  635. . 

Where  possession  wajs  without  color  of 
title,  it  was  held  that  the  presumption  was 
that  the  possession  was  in  subordination  to 
the  legal  title,  until  the  contrary  was 
shown.    Lund  v.  Parker,  3  N.  H.  49. 

In  Phillips  V.  Carroll,  5  Ky.  L.  Rep.  699, 
the  syllabus  of  the  unreported  case  says: 
"The  chancellor  will  not  require  those  hold- 
ing the  legal  title  to  land  to  surrender  it  to 
one  whose  only  claim  of  title  is  in  an  ad- 
verse possession,  although  he  might  be  en- 
titled by  reason  thereof  to  retidn  posses- 
sion in  his  own  right." 


9.  Possession  twenty  years  or  more. 

Twenty  years  or  more  is  usually  held 
sufficient  lapse  of  time  to  acquire  title  by 
adverse  possession  commencing  under  color 
or  claim  of  title.  In  some  states  the  time 
is  much  shorter  under  the  statute.  Where 
the  title  is  complete,  ejectment  can  be  main- 
tained by  the  holder  even  against  the 
original  owner. 

The  flufficiency  of  paper  title  was  held  im- 
material where  both  parties  claimed  under 
the  common  source  oi  title,  and  plaintiffs 
and  their  devisor  had  been  in  adverse  pos- 
session for  more  than  forty  years  under 
claim  of  title.  Robinson  v.  Hillman,  36 
App.  D.  C.  676. 

And  the  continued  adverse  possession  of 
4and  under  a  deed  for  more  tnan  twenty- 
five  years  was  held  sufficient  to  authorize  a 
recovery  in  ejectment.  Orr  v.  Hollidays,  9 
B.  Hon.  60. 

.  And  adverse  possession  under  a  claim  of 
title  for  more  than  thirty  years  was  held 
to  support  an  action  of  ejectment.  Rhein- 
fort.v.  Abel,  —  N.  J.  Eq.  —,  80  Atl.  1059. 

And  adverse  possession  for  over  twenty 
years  with  claim  of  title  was  held  sufficient 
to  maintain  ejectment  against  the  true 
owner.  Jackson  ex  dem.  Gee  v.  Oltz,  8 
Wend.  440,  6  Mor.  Min.  Rep.  202. 

In  ejectment,  possession  for  twenty-four 
years  under  claim  of  title  was  held  suf- 
ficient to  enable  plaintiff  to  maintain  the 
action.    Innis  v.  Campbell,  1  Rawle,  373. 

And  exclusive,  peaceable,  uninterrupted 
possession  under  color  of  the  title  for  forty- 
nve  years  was  held  sufficient  to  sustain  an 
action  of  ejectment.  Houx  v.  Batteen,  68 
Mo.  84. 

In  Mobley  v.  Griffin,  104  N.  C.  112,  10 
S.  £.  142,  it  was  said  that  one  of  the  ways 
to  establish  a  good  title  against  the  world 
by  plaintiff  in  ejectment  was:  "Without 
exhibiting  any  grant  from  the  state,  he  may 
show  open,  notorious,  continuous  adverse 
and  unequivocal  possession  of  the  land  in 
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controversy,  under  color  of  title  in  himself 
and  those  under  whom  he  claims,  for 
twentv-one  years  before  the  action  was 
brought.  ...  He  may  show,  as  against 
the  state,  possession  under  known  and  visi- 
ble boundaries  for  thirty  years,  or  as 
against  individuals,  for  twenty  years,  before 
the  action  was  brought.  Sections  139  and 
144,  Code  of  North  Carolina." 

In  Fisk  V.  Hopping,  169  111.  106,  48  N.  £. 
323,  where  plaintiffs  and  their  grantors 
had  been  in  possession  forty  years,  it  was 
said  that  if  a  deed  in  plaintiff^s  title  is  in- 
sufficient»  "the  evidence  still  shows  a  priniA 
facie  title  in  plaintiff"  in  ejectment. 

If  plaintiff  entered  in  possession  under 
a  deed,  and  continued  in  possession  for  a 
period  of  twenty  years,  it  was  held  that  this 
constituted  title  under  which  he  could  main- 
tain ejectment  against  any  intruder.  Eddy 
V.  Gage,  147  111.  162,  35  N.  E.  347. 

And  thirty  years  possession  under  a 
claim  of  right  was  held  to  give  a  good  title 
on  which  ejectment  could  be  maintained, 
unless  defendant  had  a  better  title.  Davis 
y.  Thompson,  56  Mo.  39. 

A  possession  under  a  claim  of  title  was 
held  sufficient  to  maintain  an  action  of 
trespass  to  try  title.  Smoot  v.  Lecatt,  1 
Stew.  (Ala.)  590.  The  court  said:  'The 
true  rule  appears  to  be  that  twenty  years' 
possession  under  a  claim  of  right  creates 
a  legal  presumption  of  a  grant,  so  that  it« 
production  may  be  dispensed  with,  unless 
it  should  be  rendered  necessary  to  rebut  a 
paper  title  adduced  b^  the  adverse  party; 
and  such  was  the  decision  of  this  court  at 
the  last  term.  .  .  .  This  is  a  lapse  of 
time  which,  by  our  statute,  is  sufficient  to 
toll  the  right  of  entry.  The  adoption  of  this 
period  may  be  regarded  as  a  legislative 
sanction  given  to  the  correctness  of  the 
above  rule.  We  also  hold  that  a  like  pos- 
session for  a  shorter  period  creates  a  pre- 
sumption of  right  less  conclusive,  but  which 
is  legally  sufficient  to  regain  or  defend  nos- 
session,  unless  the  adversary  can  establish 
an  anterior  possession  without  abandon- 
ment, or  paper  evidence  of  his  titlo." 

The  holder  under  a  junior  patent  was 
held  entitled  to  recover  from  a  holder  under 
a  senior  patent,  by  showing  continuous  pos- 
session for  more  than  twenty  years.  Chiles 
V.  Jones,  7  Dana,  629;  Forman  v.  Ambler, 
2  Dana,  108;  Voorhies  v.  Graham,  1  A.  E. 
Marsh.  233. 

And  possession  undisturbed  for  twenty* 
five  years  under  a  contract  to  make  a  deed 
will  raise  the  presumption  that  the  pur- 
chase money  had  been  paid,  and  sustain 
ejectment.  Briggs  v.  Prosser,  14  Wend* 
227. 

Under  K.  C.  Code,  §  139,  providinff  that 
possession  of  land  under  color  ox  title 
twenty-one  years  would  bar  an  action  by 
the  state,  it  was  held  that  where  no  grant 
from  the  state  was  introduced,  the  burden 
of  proof  would  not  be  shifted  to  defendant 
without  prima  facie  proof  of  possession 
under  color  of  title  for  twenty-one  years. 
But  if  either  party  snowed  a  patent,  seven 
years'  possession  of  plaintiff  made  a  prima 
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facie  case.  Hamilton  t.  leard,  114  N.  C. 
632,  19  S.  E.  607. 

Twenty  years'  adverse  possession  under 
color  of  title  was  held  to  confer  a  perfect 
right  of  entry  and  a  right  to  recover  in 
ejectment.  Roberts  v.  Sanders,  3  A.  K. 
Marsh.  28. 

And  adverse  continuous  possession  of 
land  for  more  than  thirty  years  was  held  to 
give  perfect  title,  and  the  holder  might  re- 
gain possession  the  same  as  if  he  had  a 
perfect  paper  title.  Sutton  v.  Pollard,  96 
Ky.  640,  29  S.  W.  637. 

And  twenty  years'  adverse  possession  was 
held  sufficient  to  enable  the  occupant  to 
maintain  ejectment  where  he  had  been  de- 
prived of  possession.  Armstrong  v.  Risteau, 
6  Md.  256,  59  Am.  Dec.  115. 

In  Plummer  v.  Lane,  4  Harr.  k  McH.  72, 
1  Am.  Dec.  395,  it  was  held  that  the  plain- 
tiff in  ejectment,  in  deducing  his  title, 
should  show  a  grant  of  the  land  for  which 
the  ejectment  was  brought,  and  a  r^pilar 
title  from  the  grantee,  or  seisin  of  the  land, 
and  a  dying  seised  of  the  person  under 
whom  the  lessor  derived  his  title,  and  a 
regular  title  from  the  person  dying  seised, 
or  twenty  years'  uninterrupted  and  ex- 
clusive possession  of  the  land. 

Open,  peaceable,  notorious,  continuous, 
adverse,  and  quiet  possession  for  twenty 
years  was  held  sufficient  to  maintain  eject^ 
ment.  -  Dalton  v.  Bank  of  St.  Louis,  54  Mo. 
105. 

And  the  lessor  of  the  plaintiff  in  eject- 
ment was  held  required  to  count  upon  and 
show  a  possession  of  the  land  witnin  the 
time  to  which  the  right  of  entry  was  limit- 
ed under  the  N.  J.  act  of  1798,  within 
twenty  years  next  before  the  action  was 
brought.  But  it  was  held  that  he  need  not 
show  a  possession  of  twenty  complete  years, 
or  of  any  other  number  of  years,  further 
than  necessary  to  constitute  a  full  and 
peaceable  possession.  Den  ex  dem.  Johnson 
▼.  Morris,  7  N.  J.  L.  6,  11  Am.  Dec.  508. 

Under  N.  J.  act  1799,  §  9,  Gen.  Stat.  p. 
J  977,  §  23,  providing  that  no  person  shall 
hereafter  make  any  entry  into  any  lands, 
but  within  twenty  years  next  after  his  right 
or  title  shidl  first  accrue,  it  was  held  that 
where  plaintiff  had  been  in  possession  of 
land  for  twenty  years  subsequently  claimed 
by  a  railroad  as  part  of  its  right  of  way, 
he  could  maintain  ejectment.  Spottiswooae 
▼.  Morris  ft  E.  R.  Co.  61  N.  J.  L.  322,  40 
Atl.  505. 

N.  Y.  Code  Civ.  Proc.  §  368,  providing 
that  the  person  who  establishes  the'  legal 
title  to  tne  premises  is  presumed  to  have 
been  possessed  thereof  within  the  time  re- 
quired by  law,  was  held  to  mean  that»  in 
actions  for  the  recovery  of  real  property, 
while  seisin  or  possession  within  twenty 
years  was  required,  at  the  same  time  it 
would  be  presumed  in  favor  of  the  person 
establishing  the  legal  title,  unless  the 
premises  were  held  adversely  to  the  legal 
title  for  twenty  years  before  the  action. 
Deering  v.  Riley,  38  App.  Div.  164,  56  N. 
Y.  Supp.  704. 

Undisturbed  possession  for  thirty-eight 
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years  was  held  to  give  plaintiff  the  right  to 
recover  in  ejectment,  from  a  party  who  had 
recovered  in  ejectment  on  a  default  judg- 
ment. Jackson  ex  dem.  Wright  v.  Dieffen- 
dorf,  3  Johns.  269.  The  possession  was 
under  a  survey  that  was  erroneous. 

In  Jackson  «x  dem.  Klock  v.  Rightmyre, 
16  Johns.  314,  it  was  said:  "In  Jaclcson 
ex  dem.  Wri^t  v.  Dieffendorf,  supra,  a 
judgment  by  default  in  ejectment  was  not 
allowed  to  be  a  bar  to  a  new  ejectment  and 
recovery  by  the  tenant.  But  what  did  the 
tenant  show  in  that  case?  A  previous  pos- 
session of  thirty-eight  years  under  a  claim 
of  right,  and  that  was  showing  an  absolute 
right  of  possession  sufficient  to  toll  an 
entry." 

To  entitle  the  plaintiff  to  recover  in  eject- 
ment on  the  ground  of  prior  possession,  it 
was  held  that  he  should  prove  twenty  years' 
uninterrupted  adverse  possession  on  the 
part  of  the  lessors  of  the  plaintiff,  or  those 
under  whom  they  claim,  or  a  right  to  the 
possession  by  the  death  and  seisin,  under 
the  statute,  of  someone  under  whom  they 
claim.    Moody  v.  M'Kim,  5  Munf.  374. 

In  ejectment  it  was  held  that  If  the 
plaintiff  proved  twenty  years  possession,  it 
would  be  sufficient  prima  facie  title.  Hyl- 
ton  V.  Brown,  1  Wash.  C.  C.  204,  Fed.  Cas. 
No.  6,980. 

And  where  no  other  title  was  shown,  pos- 
session  in  plaintiff  for  twenty  years  was 
held  evidence  of  a  fee.  Denn  ex  dem.  Tarz- 
well  V.  Barnard,  Cowp.  pt.  2,  p.  597. 

And  twenty  years  possession  was  held  to 
be  as  good  title  for  plaintiff  in  ejectment 
as  though  he  were  a  defendant.  Stokes  v. 
Berry,  2  Salk.  421.  It  was  said:  "The 
same  point  was  ruled  by  Holt,  Ch.  J.,  at 
Lent  assizes  for  Bucks,  12  Wm.  III.,  because 
a  possession  for  twenty  years  is  like  a  de- 
scent which  tolls  entry,  and  gives  a  right  of 
possession  which  is  sufficient  to  maintain 
ejectment." 

In  Pederick  v.  Searle,  5  Serg.  &  R.  236, 
it  was  said  that  adverse  possession  for 
twenty-one  years  would  be  sufficient  title  to 
maintain  the  action  of  ejectment,  and  justi- 
fy a  recovery. 

And  in  Cooke  v.  Voss,  1  Cranch,  C^  C.  25, 
Fed.  Cas.  No.  3,179,  there  was  a  judgment 
in  ejectment  for  plaintiff,  where  he  snowed 
a  possession  of  forty-four  years,  and  the 
defendant  failed  to  pay  the  annual  rent. 

In  Chastang  v.  Cnastang,  141  Ala.  451, 
109  Am.  St.  Rep.  45,  37  So.  799,  the  title  of 
plaintiff  in  ejectment  was  based  on  a  claim 
of  adverse  possession  of  twenty  years,  and 
the  defendant  «ield  a  complete  paper  title 
from  the  government. 

And  in  Smoot  v.  Lecatt,  1  Stew.  (Ala.) 
590,  it  was  said:  ''What  is  the  shortest 
prior  possession  under  color  of  right  that 
can  be  adjudged  sufficient  to  create  a  legal 
presumption  of  title  against  one  who  holdii 
a  subsequent  naked  possession  T  .  .  . 
Perhaps,  the  subject  will  not  admit  of  any 
definite  uniform  period  less  than  twenty 
years." 

Plaintiff  in  ejectment  was  held  entitled  to 
recover  on  proof  that  claimant  and  those 
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under  whom  he  claimed  had  adverse,  ex- 
clusive, and  continuous  possession  of  the 
premises  for  at  least  twenty  years  before 
the  commencement  of  the  action.  Willin  v. 
Roe,  —  Del.  —,  78  Atl.  773, 

And  where  plaintiff  in  ejectment  showed 
an  adverse  possession  for  twenty  years,  so 
that  entry  was  barred,  it  was  held  that  he 
would  be  entitled  to  recover  against  a  de- 
fendant whose  possession  for  a  less  period 
was  lawful.  Riverside  Co.  v.  Townshend. 
120  111.  9,  9  N.  E.  65. 

The  holder  of  title  under  the  twenty 
years  statute  of  limitations  was  held  en- 
titled to  maintain  an  action  to  recover  pos- 
session of  the  land,  against  any  person  who 
might  enter  upon  it  after  the  twenty  vears 
statute  had  run.  Sanitary  Dist.  ▼.  Allen, 
178  111.  330,  53  N.  E.  109. 

And  adverse  possession  for  more  than 
twenty  years  was  held  sufficient  to  enable 
occupant  to  bring  ejectment  against  the 
original  owner,  who  had  obtained  posses- 
sion after  the  bar  of  the  statute  was  com- 
plete. Kepley  v.  Scully,  186  lU.  62,  57  N. 
E.  187. 

Twenty  years  adverse  uninterrupted  pos- 
session was  held  sufficient  title  to  maintain 
ejectment    Childs  v.  Jones,  4  Dana,  479. 

But  in  Mitchell  v.  Mitchell,  I  Md.  44,  in 
ejectment  under  Md.  act  1818,  chap.  90, 
providing  that  twenty  years  possession 
•hall  be  a  bar  to  any  claim  derived  from 
the  state  under  any  patent,  provided  this 
should  not  affect  any  title  under  any  com- 
mon or  special  warrant  or  warrant  of  re- 
survey  laid  before  the  act,  it  was  held  that 
plaintiff,  in  addition  to  possession,  should 
negative  any  outstanding  title.  Plaintiff 
must  recover  on  the  strength  of  his  own 
title. 

In  Bradshaw  v.  Ashley,  14  App.  D.  C.  485, 
it  was  said:  *'It  is  very  true  that  in  the 
state  of  Maryland  a  very  different  doctrine 
has  been  adopted,  and  consistently  adhered 
to,  and  the  rule  of  the  case  of  Smith  ex 
dem.  Teller  v.  Lorillard,  10  Johns.  338,  has 
been  repudiated.  Mitchell  v.  Mitchell, 
supra.  And  it  is  likewise  true  that  the 
doctrine  of  the  courts  of  Maryland,  as  ex- 
pounded in  the  case  just  cited,  has  generally 
been  understood  to  be  the  law  of  this  Dis- 
trict in  reference  to  actions  of  ejectment. 
But  whatever  may  have  been  the  under- 
standing, it  must  now  be  regarded  as  set- 
tled law  for  us,  settled  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Sabariego  v.  Maverick,  124  U.  S. 
261,  31  L.  ed.  430,  8  Sup.  Ct.  Rep.  461,  that 
the  doctrine  announced  by  Chancellor  Kent 
in  the  case  of  Smith  ex  dem.  Teller  v. 
Lorillard,  supra,  must  prevail  with  refers 
enee  to  the  class  of  cases  covered  by  it." 

d.  Possession  fifteen  years. 

Possession  adverse  under  a  claim  or  color 
of  title,  for  fifteen  years,  has  been  held  suf- 
ficient to  maintain  ejectment  where  such 
time  is  fixed  by  limitation  laws. 

In  ejectment,  evidence  of  possession  un- 
ler  claim  of  title  for  fifteen  years  was  held 
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sufficient  as  against  a  party  claiming  an 
invalid  tax  deed.  Hollenback  t.  Ess,  81 
Kan,  87,  1  Pac.  276. 

And  a  party  having  possession  under  a 
claim  of  ownership  was  held  entitled  to 
maintain  ejectment  against  one  who  had  no 
title.  Manspeaker  v.  Pipher,  5  Kan.  App. 
879,  affirmed  in  68  Kan.  788,  51  Pac  229. 

And  in  an  action  to  recover  possession  of 
land,  continuous  adverse  possession  for 
fifteen  years  under  claim  of  title  was  held 
sufficient  to  maintain  the  action.  It  was 
not  necessary  to  show  title  from  the 
commonwealth.  Taylor  v.  Arnold,  13  Ky. 
L.  Rep.  616,  17  S.  W.  361. 

The  holder  of  a  possessory  title  to  land 
for  fifteen  years  under  claim  of  title  waa 
held  entitled  to  convey,  and  his  grantees 
could  recover  the  same.  Hamilton  v.  Hamil- 
ton, 16  Ky.  L.  Rep.  793,  29  8.  W.  876. 

And  after  title  is  acquired  by  adverse 
possession,  it  was  held  that  the  holder 
thereof  may  recover  the  same  by  suit,  in 
the  same  manner  as  if  he  had  perfect  paper 
title.  Sutton  v.  Pollard,  96  Ky.  640,  29  S. 
W.  637. 

In  ejectment  it  was    held    that    if    the 

Slaintiff  entered  on  the  land,  claiming  and 
olding  the  same  by  a  well-defined  boundary 
for  fifteen  years  before  the  entry  by  the  de- 
fendant, he  should  recover.  Ratcliff  ▼. 
Elam,  14  Ky.  L.  Rep.  772,  21  S.  W.  852. 

And  actual  adverse  possession  of  land 
continuously  and  uninterruptedly  for  fifteen 
years,  claiming  the  same,  was  held  suf- 
ficient to  authorize  a  recovery  in  ejectment. 
Louisville  &  N.  R.  Co.  v.  Rayl,  32  Ky.  I*. 
Rep.  870,  107  S.  W.  298. 

And  where  plaintiff  and  those  under 
whom  he  claimed  had  been  in  the  uninter- 
rupted possession  of  land,  claiming  title  for 
fifteen  years,  it  was  held  to  support  an 
action  of  ejectment.  Barlow  v.  Bowne, 
Brayton  (Vt.)   135. 

A  party  in  adverse  possession  of  land 
for  fifteen  years,  under  a  claim  of  title, 
was  held  entitled  to  recover  in  ejectment 
against  a  trespasser.  Middleton  v.  Johns^ 
4  Gratt.  129.  It  did  not  appear  that  the 
land  had  been  granted  to  anyone  by  the 
commonwealth. 

And  the  plaintiff  who  had  adverse  pos- 
session of  land  for  more  than  fifteen  years 
was  held  not  required  to  show  tiUe  frona 
the  commonwealth  in  order  to  maintain  an 
action  to  recover  possession.  Warmoth  ▼. 
Fitchen,  6  Ky.  L.  Rep.  584. 

Fifteen  years  adverse  possession  was  held 
sufficient  to  sustain  ejectment  and  cut  off 
an  adverse  title.  Nowlen  v.  Hall,  128  Mich. 
274   87  N,  W.  222. 

In  White  v.  McNabb,  140  Ky.  828,  131  S. 
W.  1021,  it  was  said  that  adverse  posses- 
sion of  land  continuously  for  fifteen  years 
would  be  sufficient  title  to  enable  the  owner 
to  maintain  an  action  of  ejectment. 

In  Chism  v.  Trent,  10  Ky.  L.  Rep.  849, 
10  S.  W.  648,  it  was  said  that  a  continued 
adverse  and  actual  possession  for  fifteen 
years  would  not  only  toll  a  right  of  entry, 
but  confer  a  right  of  entry  and  a  right  of 
action  to  recover  the  possession. 
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In  Austin  v.  Bailey,  37  Vt.  219,  86  Am. 
Dec  703,  it  was  said:  "If  Gamsby  and  the 
Heatons  had  acquired  title  by  fifteen  years 
of  adverse  possession,  such  title  thereby 
became  perfect,  and  was  as  good  as  a  paper 
title  by  the  record  from  the  original  pro- 
prietors. It  was  no  longer  a  mere  posses- 
sory right.  It  had  ripened  into  a  legal 
estate  in  fee  in  the  land." 

4.  Poaaesaion  for  ten  years. 

Ten  years'  adverse  possession  under 
claim  or  color  of  title  was  held  sufficient  to 
give  a  title  on  which  ejectment  could  be 
maintained,  where  ten  years  is  the  limit  by 
statute. 

Ten  years'  adverse  possession  under  a 
claim  of  right  was  held  equivalent  to  a  le^l 
title  on  which  ejectment  could  be  main- 
tained, but  this  only  extended  to  actual  pos- 
session. If  possession  was  taken  under 
color  of  title,  the  claimant  would  not  be 
limited  to  the  land  occupied,  but  could 
claim  extent  of  title  conveyed  to  him. 
Ryan  v.  Kilpatrick,  66  Ala.  332. 

A  right  to  lands  acquired  by  ten  years' 
adverse  holding,  with  the  exceptions  pro- 
vided in  Ala.  Code  1876,  §§  3234-3250,  was 
held  to  arm  such  holder  with  all  the  powers 
of  offense  and  defense  which  an  unbroken 
chain  of  title  conferred.  Barclay  v.  Smith, 
66  Ala.  230. 

In  ejectment,  where  the  plaintiff  relied 
upon  adverse  possession,  it  was  held  neces- 
sary for  him  to  establish  all  the  essential 
elements, — open,  notorious,  under  claim  of 
right,  and  continuous  for  the  period  pre- 
scribed by  the  statute  of  limitation.  Bishop 
V.  Truett,  85  Ala.  376,  5  So.  154. 

Adverse  possession  for  the  period  pre- 
scribed by  the  statute  was  held  not  only  to 
give  a  right  of  possession,  but  also  a  right 
of  entry  and  of  action  as  plaintiff  against 
the  strongest  proof  of  title.  Hackett  v. 
Marmet  Co.  3  C.  C.  A.  76,  8  U.  S.  App.  149, 
52  Fed.  268.  In  this  case  the  plaintiff  had 
possession  and  had  paid  taxes  for  ten  years, 
and  a  tenant  refus^  to  surrender. 

And  to  toll  entry  or  perfect 'title  which, 
by  mere  possession,  would  sustain  an  action 
of  ejectment,  it  was  held  that  the  posses- 
sion should  be  actual,  public,  or  notorious, 
adverse,  or  in  indepenaent  right,  and  con- 
tinuous. Tne  adverse  holder  need  not  culti- 
vate or  reside  on  the  land.  Black  v.  Pratt 
Coal  &  Coke  Co.  85  Ala.  504,  6  So.  89. 

And  where  a  widow  entered  on  land  pur- 
suant to  an  agreement,  defective  because 
not  witnessed  or  acknowledged,  and  held 
possession  ten  years,  it  was  held  that  she 
could  maintain  a  suit  for  possession  even 
against  the  holder  of  a  perfect  paper  title. 
Hall  V.  Caperton,  87  Ala.  285,  6  So.  388. 

And  actual  and  continuous  possession  of 
land  under  a  claim  of  ownership,  openly 
and  notoriously  adverse  and  hostile  to  the 
legal  title  and  all  others  for  the  statutory 
period  of  ten  vears,  was  as  good  as  a  deed 
m  fee  from  the  record  owner.  Murray  v. 
Hoyle,  97  Ala.  588,  11  So.  797,  first  appeal, 
92  Ala.  559,  9  So.  368. 
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Mississippi  Code,  p.  829,  act  1844,  §  1, 
provides  that  every  possessory,  ancestral, 
mixed,  or  other  action  shall  be  brought  in 
seven  years;  §  3  provides  that  an  actual  ad- 
verse possession  of  ten  years  vests  a  full 
and  complete  title  to  the  land.  It  was  held 
that  a  party  in  such  possession  might  sue 
for  possession  within  tne  time  fiven  in  §  1, 
without  further  evidence  of  title  than  pos- 
session for  ten  years.  Ellis  v.  Murray,  28 
Miss.  129. 

Even  against  the  true  owner,  who  was  in 
possession  of  his  own,  it  was  held  that  a 
plaintiff  might  recover  by  showing  that  at 
a  time  when  those  having  the  right  of 
entry  were  under  no  disability,  he  and  those 
under  whom  he  claimed  held,  for  the  period 
prescribed  by  statute,  open,  notorious,  un- 
broken, adverse  possession,  that  the  land 
was  not  voluntarily  abandoned,  and  that 
the  dispossessor  has  not  held  long  enough 
to  bar.    Jones  v.    Brandon,  59  Miss.  585. 

In  ejectment,  if  the  plaintiff,  bj  himself 
or  tenants,  had  the  visible,  notorious,  con- 
tinued, and  actual  adverse  possession  for 
the  period  of  ten  years  prior  to  the  suit, 
it  was  held  that  he  should  recover.  Schultz 
V.  Amot,  33  Mo.  172. 

Ten  years'  adverse  possession,  except  as 
against  the  srovernment  and  parties  under 
disabilities,  was  held  to  create  an  affirma- 
tive title  on  which  ejectment  could  be  main- 
tained.   Barry  v.  Otto,  66  Mo.  177. 

And  adverse  possession,  for  ten  years 
under  an  oral  purchase,  where  the  con- 
sideration was  paid,  claiming  title,  was  held 
sufficient  to  maintain  ejectment.  Ridge- 
way  V.  HoUiday,  59  Mo.  446. 

In  order  to  recover  in  ejectment  on  ad- 
verse possession,  it  was  held  that  something 
more  than  mere  prior  possession  should  be 
shown.  It  was  held  necessary  to  show  ad- 
verse possession  for  a  time  long  enough  to 
give  title,  or  that  possession  was  prior  to 
that  of  defendant,  or  that  plaintiff's  pos- 
session was  taken  and  held  under  a  claim 
of  right,  and  that  he  had  not  abandoned 
possession.  Alexander  v.  Campbell,  74  Mo. 
142. 

And  adverse  possession  for  over  ten  years 
was  held  to  give  the  holder  such  a  title  as 
that  he  could  maintain  ejectment.  It  was 
further  held  that  a  judgment  in  ejectment 
against  him  was  no  bar  to  a  second  action 
by  him.    Ekey  v.  Inge,  87  Mo.  493. 

Proof  of  actual  adverse  possession  of 
land  for  more  than  ten  consecutive  years 
under  color  of  title  was  held  sufficient  to 
enable  plaintiff  in  ejectment  to  recover. 
Kelley  v.  Kurz,  118  Mo.  414,  24  S.  W.  171. 

A  title  acquired  by  adverse  possession  in 
Missouri  was  held  to  be  in  every  respect  as 
good  for  purposes  of  attack  or  defense  as 
a  title  by  deeds  running  back  to  the  govern- 
ment. Scannell  v.  American  Soda  Foun- 
tain Co.  161  Mo.  606,  61  S.  W.  889. 

And  adverse  possession  for  ten  years 
under  a  claim  of  title  was  held  sufficient  to 
enable  plaintiff  to  maintain  an  action  to  re- 
move a  cloud  on  the  title.  Merchants'  Bank 
V.  Evans,  51  Mo.  335. 

In  Martin  v.  Bonsack,  61  Mo.  656,  when 
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plaintiff  reeoyered  in  ejectment  on  an  ad- 
verse poeseasion  of  ten  years  under  a  claim 
of  title,  the  court  said:  ''The  tendency  of 
recent  adjudications  is  to  admit  explana- 
tions of  a  possessor  of  property  as  to  his 
title,  not  with  a  view  to  set  up  such  title, 
hut  to  show  whether  his  possession  was  ad- 
verse under  the  statute  of  limitations  or 
otherwise." 

An  alien  in  possession  of  public  lands  for 
eleven  years  was  held  entitled  to  maintain 
ejectment  against  a  mere  intruder.  Court- 
ney V.  Turner,  12  Nev.  845. 

A  person  who  has  held  land  adversely  for 
ten  years  was  held  to  have  a  good  title  bv 
virtue  of  such  possession  which  could  be  af- 
firmatively asserted  in  ejectment.  Cave  v. 
Anderson,  50  S.  C.  293,  27  S.  £.  693. 

And  a  title  acquired  by  adverse  posses- 
sion under  a  claim  of  title  was  held  suf- 
ficient to  support  ejectment.  Harrelson  v. 
Sarvis,  39  8.  C.  16,  17  S.  E.  368.  The  court 
said:  "The  statute  of  limitations  has  a 
double  aspect;  besides  affording  a  shield  of 
defense,  it  may,  imder  certain  circum- 
stances, give  title  capable  of  being  asserted 
actively.''  As  was  said  by  Judge  Earle  in 
Young  V.  Watson,  1  McMull.  L.  449,  cited 
with  approbation  in  the  case  of  Geiger  v. 
Kaigler,  16  S.  C.  273:  "A  plaintiff  can 
only  make  out  a  perfect  title  by  producing  a 
grant,  or  by  proving  such  a  possession  as 
will  give  title  in  himself,  or  in  someone 
from  whom  he  derives  title." 

In  an  |U!tion  of  trespass  to  try  title,  it 
was  held  that  the  plaintiff  claiming  title 
by  adverse  possession  against  the  holder  of 
the  paper  title  should  show  his  adverse  pos- 
session for  the  full  statutory  period.  Abel 
V.  Hutto,  8  Ricli.  L.  42;  Cantey  v.  Piatt,  2 
M'Cord,  L.  260. 

The  statute  of  limitations  was  held  to 
have  a  double  aspect,  besides  affording  a 
shield  of  defense,  it  can  give  under  certain 
circumstances  a  title  capable  of  being  as- 
serted actively.  Harrelson  v.  Sarvis,  39  S. 
C.  14,  17  S.  E.  368.  So,  it  was  held  that 
adverse  possession  for  twelve  years  under 
partition  proceedings  was  sufficient  to  sus- 
tain suit  m  ejectment. 

And  adverse  possession  for  ten  years  was 
held  to  confer  a  good  title,  but  it  was  held 
that  plaintiff  in  ejectment  should  recover 
on  the  strength  of  his  own  .title,  and  not  on 
the  weakness  of  his  adversary's  title, — it 
was  necessary  to  prove  a  grant  from  the 
state  or  facts  from  which  a  grant  would  be 

Presumed.     Duren  v.  Kee,  50  S.  C.  444,  27 
.  K  876. 

And  adverse  possession  for  fifteen  years 
was  held  sufficient  to  maintain  ejectment. 
The  fact  that  plaintiff  p&id  taxes  for  a 
number  of  years  was  sufficient  to  raise  the 
presumption  that  the  state  had  parted  with 
title.  Busby  v.  Florida  C.  &  P.  R.  Co.  46  S. 
C.  312,  23  S.  E.  60. 

And  adverse  possession  of  land  for  ten 
years  under  color  of  title  was  held  sufficient 
to  enable  plaintiff  to  recover  in  ejectment 
against  any  title.  Garrett  v.  Ramsey,  26 
W.  Va.  345.  The  court  said:  "I  have  men- 
tioned ten  years  a^  the  %\me  one  must  hold 
46  L.R.A,(N.S.) 


such  adversary  possession  in  order  to  give 
him  a  perfect  title  even  against  the  party 
who  has  a  perfect  written  title,  because  by 
our  statute  the  right  of  entry  and  the  right 
to  brin?  an  action  to  recover  land  is  barred 
by  ten  years  after  the  time  the  right  to 
make  such  entry  or  bring  such  action  first 
accrued.  (W.  Va.  Code,  chap.  104,  §  1,  p. 
546.)" 

More  than  thirty  years  occupancy  and 
possession  under  a  claim  of  title  was  held 
sufficient  to  maintain  ejectment  under  Wis. 
Rev.  Stat.  §  4211,  providing  that  who'e  the 
occupant  enters  into  possession  under  a 
claim  of  title,  exclusive  of  any  other  right 
founding  such  claim  upon  deeds,  and  there 
has  been  a  continued  occupation  and  pos- 
session under  such  claim  for  ten  years,  the 
premises  shall  be  deemed  to  have  been  held 
adversely.  Hecker  v.  Horlemus,  74  Wis.  21, 
41  N.  W.  965. 

Adverse  possession  for  ten  years  waa  said 
to  give  a  title  which  would  sustain  eject- 
ment.   Burks  V.  Mitchell,  78  Ala.  61. 

In  Lucy  v.  Tennessee  k  C.  R.  Co.  92  Ala. 
246,  8  So.  806,  it  was  said:  "An  adverse 
possession  of  land  which  continues  un- 
broken for  ten  years  will  confer  a  title 
which  will  sustain  as  well  as  defeat  an 
action  of  ejectment;  and  the  principle  ap- 
plies alike  where  possession  is  held  under 
color  or  claim  of  title  and  where  the  pos- 
session was  that  of  a  mere  trespasser." 

6.  PoaseaaUm,  for  aeven  years. 

In  some  states  the  statute  fixes  the  time 
of  seven  years'  adverse  possession  under 
color  or  claim  of  title  as  constituting  a  de- 
fense. This  is  held  to  five  such  a  Stle  as 
will  sustain  the  plaintiff  in  ejectment. 

A  defective  patent  was  held  sufficient  to 
give  color  of  title  and  fix  the  limits  of  pos- 
session, and  a  continuous  adverse  posses- 
sion under  it  or  without  any  color,  when 
the  limits  of  possession  were  shown  for  a 
period  of  over  seven  years,  was  held  to  cre- 
ate a  title  sufficient  to  maintain  ejectment. 
Logan  V.  Jelks,  34  Ark.  547. 

And  whefi  the  possession  of  plaintiffs  and 
their  grantors  was  open,  notorious,  and  ad- 
verse, and  continued  for  more  than  seven 
successive  years  before  defendant  entered 
into  possession,  this  was  held  sufficient  to 
enable  plaintiffs  to  maintain  ejectment. 
Crease  v.  Lawrence,  48  Ark.  312,  3  S.  W. 
196. 

An  occupant  for  seven  years  was  held  to 
have  an  indefeasible  title,  not  only  sufficient 
for  protection,  but  also  for  recovery  against 
all  the  world,  under  Ga.  act  1767,  provid- 
ing that  all  writs,  suits,  or  action  snail  be 
taken  within  seven  years  next  after  the 
cause  of  action  accrues,  and  no  person  hav- 
ing any  right  of  entry  into  lands  shall 
make  said  entry  but  within  seven  years 
after  the  right  accrues.  Johnson  v.  Lan- 
caster, 6  Ga.  39. 

And  under  Ga.  act  1767  seven  years* 
possession  under  color  of  title  was  held 
sufficient  to  entitle  the  party  having  such 
possession   to  maintain   ejectment   against 


1911. 


FREEMAN  v.  FUNK. 


515 


one  claiming  under  a  regular  chain  of  title. 
Watkins  v.  Woolfolk,  6  Ga.  261. 

And  possessory  title  for  more  than  seven 
years  was  held  suflScient  to  enable  plain- 
tiflf  in  ejectment  to  recover  against  a  tres- 
passer. Buckner  v.  Cbambliss,  30  Ga.  652, 
the  court  said:  "prior  possession  will 
prei?«,il  in  ejectment  over  a  subsequent  one 
acquired  by  mere  entry,  without  any  law- 
ful right." 

Continuous  possession  for  seven  years, 
with  color  of  title,  was  held  sufficient  to 
support  ejectment  against  a  tenant  in  pos- 
session.   Davis  V.  Stripling,  32  Ga.  656. 

And  possession  for  seven  years  under  an 
agreement  to  divide  a  disputed  boundary 
was  held  sufficient  to  entitle  plaintiff  to 
ejectment.     Shiels  v.  Lamar,  58   Ga.  590. 

In  Hinchman  v.  Whetstone,  23  111.  185, 
it  was  said:  "And  it  has  been  uniformly 
held  that  after  the  occupant  has  acquired 
the  benefit  of  the  bar  which  a  statute  of 
limitations  confers,  he  may  recover  the 
possession  and  also  for  injuries  committed 
on  the  premises  as  against  a  stranger,  by 
simply  proving  his  occupancy  for  the  period 
of  limitation."  111.  act  March  2,  1839, 
§  2,  provides  that  when  any  person  having 
color  of  title  in  good  faith  to  vacant  land 
shall  pay  the  t£ces  for  seven  successive 
years,  ne  or  she  shall  be  deemed  the  legal 
owner  to  the  extent  of  the  paper  title. 
In  PauUin  v.  Hale,  40  111.  274,  the  above 
-case  was  noticed,  and  the  difference  between 
'  that  case  and  Harding  v.  Butts,  18  111.  507, 
said  to  be  that  in  &e  Harding  Case  the 
party  never  had  been  in  possession  and 
in  the  Hinchman  Case  he  haa  and  recovered 
on  this  prior  possession. 

Under  El.  Rev.  Stat.  chap.  83,  §  7,  pro- 
viding that  when  a  person  having  color  of 
title  to  vacant  land  shall  pay  all  taxes  for 
seven  consecutive  vears  he  shall  be  deemed 
the  legal  owner,  it  was  held  that  he  could 
sue  for  possession.  Gage  v.  Hampton,  127 
lU.  87,  2  L.R.A.  512,  20  N.  E.  12.  This 
was  the  same  as  Laws  1839,  p.  266. 

And  under  111.  act  1839,  where  claim  and 
color  of  title,  payment  of  taxes,  and  pos- 
session concurred  in  for  seven  years,  such 
claim  could  maintain  ejectment  against  the 
holder  of  the  original  title  in  fee.  Chiles 
V.  Davis,  58  111.  411. 

And  under  111.  act  March  2,  1839,  §  2, 
it  was  held  that  when  the  bar  of  the  stat- 
ute attached  to  the  occupant,  if  he  tempo- 
rarily left  the  premises,  he  could  recover 
the  same  from  all  persons  against  whom  he 
could  plead  the  statute  as  a  bar  if  he  had 
been  sued.  Paullin  v.  Hale,  40  111.  274. 
The  court  said  a  Tight  to  land  "acquired 
by  limitation  is  affirmative,  and  can  be 
enforced." 

And  under  HL  act  1839,  the  holder  of 
title  acquired  by  limitation  who  had  once 
held  possession  was  held  entitled  to  use 
the  st(B,tute  affirmatively,  and  he  could  re- 
cover the  land  from  one  who  claimed  to ' 
have  the  paramount  title.  Hale  v.  Glad- 
felder,  52  111.  91.  In  this  case  the  plaintiff 
had  agreed  to  sell  the  premises  to  a  party 
who  t^k  possession  and  then  abandoned  the 
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same.     This  possession  was  held  to  inure 
to  plaintiff. 

Where  both  the  right  of  entry  and  the 
right  of  action  were  lost  by  the  statute  of 
limitation,  it  was  held  that  the  party  in 
adverse  possession  would  conclusively  be 
presumed  to  be  the  owner,  and  to  be  vest- 
ed with  the  title,  which  could  not  be  cut 
off  by  the  act  of  the  former  holder  in  re- 
gaining possession  by  a  tort.  Faloon  v. 
Simshanser,  130  111.  649,  22  N.  E.  835. 

And  after  the  bar  of  the  statute  of  lim- 
itations had  attached  and  the  party  claim- 
ing thereunder  acquired  possession,  it  was 
held  that  the  statute  was  as  available  for 
attacking  as  for  defensive  purposes.  Don- 
ahue V.  Illinois  C.  R.  Co.  165  111.  640,  47 
N.  E.  714;  McDuffee  v.  Sinnott,  119  111. 
449,  10  N.  E.  385. 

In  ejectment  it  was  held  thkt  the  law 
did  not  require  that  the  seven  years'  ad- 
verse possession  of  plaintiff,  with  color  of 
title,  which  gave  a  title  under  the  statute 
of  limitations,  should  be  possession  next 
preceding  the  commencement  of  the  action. 
Christenbury  v.  King,  85  N.  C.  229.  This 
was  on  the  ground  that  seven  years'  ad- 
verse possession  with  color  of  title,  or 
twenty  years'  adverse  possession  without 
color,  gives  title  where  the  title  is  out  of 
the  state. 

Seven  years  adverse  possession  in  Ten- 
nessee was  held  sufficient  to  maintain  eject- 
ment. But  proof  should  be  made  that  the 
state  has  made  a  grant  to  someone;  if  this 
is  not  proved,  twenty  years'  adverse  posses- 
sion will  raise  the  presumption  of  a  grant. 
Cannon  v.  Phillips,  2  Sneed,  211.  The  court 
said:  "The  doctrine  of  presumption  of 
title,  rests  upon  the  simple  fact  of  long- 
continued  use  and  enjoyment,  and  requires 
no  aid  from  'color  of  title.'  Possession 
of  land  is  prima  facie  evidence  of  title; 
the  law  supposes  that  it  had  a  legal  origin, 
and,  when  undisturbed  for  the  period  of 
twenty  years,  it  becomes,  in  view  of  the 
law,  an  assurance  of  title  of  no  less  force 
or  efficacy  ^han  the  actual  grant,  whose 
place  it  supplies." 

6.  Possesaion  over  five  years. 

When  a  party  was  in  adverse  possession 
for  over  five  years,  it  was  held  that  he 
acquired  a  title;  and  if,  after  he  was  thus 
vested,  he  was  ousted  by  the  party  holding 
a  paper  title  he  could  recover  in  ejectment. 
Cannon  v.  Stockmon,  36  Cal.  540,  95  Am. 
Dec.  205;   Langford  v.  Poppe,  56  Cal.  73. 

o.  Specific   perfomutfux. 

Title  by  adverse  possession  is  generally 
held  sufficient  to  enable  the  vendor  to  main- 
tain an  action  for  specific  performance 
against  a  purchaser,  in  the  absence  of  h 
contract  for  a  perfect  record  title. 

A  title  by  adverse  possession  for  twenty- 
one  years  was  held  sufficient  to  enable  the 
holder  to  maintain  a  suit  for  specific  per- 
formance.    Shober  v.  Dutton,  6  Phila.  185. 

Open  notorious  adverse  possession  of 
land  for  the  term  of  ten  years  was  held  to 
give  the  possessor  a  perfect  title,  sufficient 
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for  eoforcing  specific  performance  for  its 
sale.  Ballow  v.  Sherwood,  32  Neb.  666,  49 
N.  W.  790,  60  N.  W.  1131. 

And  title  by  adverse  possession  under 
claim  of  title  wajs  held  sufficient  to  enforce 
specific  performance  of  contract  of  purcSiase. 
Bohm  y.  Fay,  18  Abb.  N.  C.  176.  In  this 
case  possession  was  over  fifty  years  and 
there  was  an  absence  of  one  deed. 

Fifty  years'  undisputed  possession  under 
an  unbroken  chain  of  title  was  held  to  es- 
tablish title  by  adverse  possession,  and  to 
enable  the  holder  to  require  specific  per- 
formance of  contract  of  purchase.  Clarke 
V.  Wollpert,  128  App.  Div.  203,  112  N.  Y. 
Supp.  647. 

And  a  title  acquired  by  adverse  posses- 
sion was  lield  sufficient  to  maintain  an  ac- 
tion for  specific  performance.  Ottinger  v. 
Strasburger,  33  Hun,  466,  affirmed  in  102 
N.  Y.  692. 

In  an  action  for  specific  performance  of 
contract  to  convey,  it  was  held  that  where 
the  vendor  and  those  under  whom  he 
claimed  had  adverse  possession  under  a 
claim  of  title  for  nearly  one  hundred  ^ears, 
the  title  would  be  sufficient  to  maintain 
the  action.  Abrams  v.  Rhoner,  44  Hun, 
607. 

And  where  plaintiff  had  a  good  title  by 
adverse  possession  for  more  than  thirty 
years,  it  was  held  that  he  could  maintain 
an  action  for  specific  performance  against 
a  purchaser.  O'Connor  v.  Huggins,  16  N. 
Y.  S.  R.  130,  1  N.  Y.  Supp.  377. 

And  where  adverse  possession  was  had 
for  thirty-eight  years,  under  claim  of  title, 
and  during  that  time  no  one  made  any 
adverse  claim  of  ownership,  it  was  held 
that  the  vendor  could  enforce  the  contract 
of  sale  and  require  the  purchaser  to  take 
the  title.  Freedman  v.  Oppenheim,  187  N. 
Y.  101,  116  Am.  St.  Rep.  696,  79  N.  E.  841. 

Title  by  adverse  possession  was  held  suf- 
ficient to  maintain  an  action  for  specific 
performance  by  a  vendor  against  a  vendee. 
Pratt  V.  Eby,  67  Pa.  396.  In  this  case  there 
was  a  defect  that  rendered  the  title  un- 
marketable. 

A  deed  deficient  as  to  attesting  witnesses 
was  held  cured  b^  adverse  possession  for  ten 
years.  The  plaintiff  was  held  entitled  to 
specific  performance  of  a  contract  of  pur- 
chase.   Lyles  V.  Kirkpatrick,  9  S.  C.  266. 

And  where  the  plaintiff  had  title  by  ad- 
verse possession,  it  was  held  that  he  should 
have  a  decree  of  specific  performance 
against  a  purchaser.  Scott  v.  Nixon,  3 
Drury  &  War.  388.  In  this  case  the  chan- 
cellor said:  "What,  then,  is  this  law  of 
this  court  on  questions  of  this  kind?  The 
court  has  to  consider,  first,  whether  de  facte 
a.  title  has  been  made  out;  and,  secondly, 
whether  there  is  sufficient  evidence  of  title 
to  satisfy  the  court,  before  it  obliges  an 
unwilling  purchaser  to  accept  the  title. 
With  regard  to  the  first,  it  is  a  matter  of 
perfect  indifference  how  the  title  is  made 
out,  provided  the  purchaser  gets  a  title; 
whether  it  be  by  escheat,  abatement,  dis- 
seisin, intrusion,  or  possession  and  non- 
claim,  or  destruction  of  contingent  remain- 
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ders,  is  a  matter  of  no  consequence,  pro- 
vided there  be  a  valid  legal  title;  whether 
the  evidence  is  sufficient  is  a  different  ques- 
tion." 

In  Shriver  v.  Shriver,  86  N.  Y.  675,  it 
was  said:  "It  must  not  be  taken,  from 
anything  that  we  have  said,  that  we  do  not 
regard  a  title  good  that  rests  alone  upon 
a  clear  adverse  possession  of  twenty  years: 
nor  that  we  pronounce  the  title  of  the  ven- 
dors in  the  case  before  us  as  defective. 
What  we  hold  is,  that  the  vendee  has 
brought  such  facts  and  circumstances  as 
call  upon  the  vendors  to  show  how  they 
may  be  met  and  nullified  before  they  can 
compel  him  to  complete  bis  purchase." 

In  Ottinger  v.  Strasburger,  33  Hun,  466, 
it  was  said  in  Mott  v.  Mott,  68  N.  Y.  247, 
a  doubt  was  expressed  whether  a  purchaser 
could  be  compelled  to  take  a  title  depend- 
ing upon  aaverse  possession  and  parol 
proof  to  support  it,  unless  in  a  case  beyond 
all  reasonable  doubt. 

In  Ottinger  v.  Strasburger,  supra,  the 
court,  after  referring  to  Hartley  v.  James, 
60  N.  Y.  38,  "where  it  was  said  in  a  gen- 
eral way,  'the  plaintiff  was  not  bound  to 
accept  a  title  restins  on  adverse  posses- 
sion.^" said:  "But  this  point  was  not  in- 
cluded in  the  case  as  it  was  presented  to 
the  court,  and  the  statement  made  con- 
cerning it  therefore  is  not  entitled  to  be 
followed  as  authoritv." 

But  in  an  action  by  a  vendor  for  specific 
performance,  based  on  title  by  adverse 
possession,  it  was  held  that  in  order  to 
make  plaintiff's  title  good,  she  was  bound  to 
show  that  the  defendant  could  not  hereafter 
be  called  upon  to  litigate  with  strangers  to 
this  action  who  might  claim  title  under 
some  former  owner.  Simis  v.  McElroy, 
160  N.  Y.  166,  73  Am.  St.  Rep.  673,  64  N. 
£.  674.  In  Freedman  v.  Oppenheim,  187 
N.  Y.  101,  116  Am.  St.  Rep.  696,  79  N.  E. 
841,  this  case  was  distinguished,  the  court 
saying:  "In  no  place  in  the  opinion  does 
it  appear  that  title  by  adverse  possession 
clearly  established  does  not  in  some  in- 
stances furnish  a  marketable  title." 

In  Heller  v.  Cohen,  164  N.  Y.  299,  48 
N.  E.  627,  it  was  held  in  an  action  for 
specific  performance,  that  it  was  not  suffi- 
cient that  the  plaintiff  had  merely  held 
possession  undisturbed  for  twenty  years, 
as  this  did  not  dhow  that  the  possession  was 
adverse. 

And  where  the  terms  and  conditions  of 
a  contract  of  sale  showed  that  the  pur- 
chaser should  have  a  good  title  by  record, 
it  was  held  that  he  would  not  be  compelled 
to  accept  a  title  depending  on  adverse  pos- 
session. Noyes  v.  «Johnson,  139  Mass.  436, 
31  N.  E.  767. 

d,  Trespaaa, 

The  holder  of  title  by  adverse  possession 
is  held  entitled  to  maintain  an  action  of 
trespass,  and  trespass  quare  olausum,  and 
for  damages  in  eminent  domain  proceedings. 

In  an  action  of  trespass  quare  clausum, 
by  a  party  in  possession  for  nineteen  years 
under   a  defective   instrument  as  color  of 
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title,  the  burden  was  cast  on  the  defendant 
to  establish  a  better  title.  Mclnerny  v. 
Irvin,  90  Ala.  276,  7  So.  841.  The  court 
said  that  ten  years  of  adverse  possession 
under  such  muniment  of  title  "arms  such 
holder  with  all  the  powers  of  offense  and  de- 
fense." 

And  possession  of  land  for  fifteen  years 
was  held  sufficient  to  maintain  trespass  for 
cutting  timber.  Farmer  v.  Lyons,  87  Ky. 
421,  9  S.  W.  248. 

Possession  for  eight  or  ten  years,  claim- 
ing title,  was  held  sufficient  title  in  fee 
simple  to  enable  the  occupant  to  claim  the 
damages  caused  in  eminent  domain  proceed- 
ings. Missouri  River,  Ft.  S.  &  G.  R.  Co. 
T.  Owen,  8  Kan.  409. 

Fifteen  years*  adverse  possession  of  right 
of  way  was  held  sufficient  to  enable  holder 
to  maintain  an  action  for  damages  against 
the  railroad  attempting  to  occupy  the  same 
under  a  contract  with  a  prior  owner.  Pol- 
lock V.  MaysviUe  &  B.  S.  R.  Co.  103  Ky. 
84,  44  S.  W.  359. 

Adverse  possession  of  land  for  ten  years 
under  claim  of  ownership  was  held  to  givo 
such  title  as  would  sustain  a  claim  for 
damages  from  improper  construction  of  an 
adjacent  railroad.  Swenson  v.  Lexington, 
69  Mo.  157.  But  a  city  would  not  be  li- 
able 'for  the  negligence  of  a  railroad  com- 
pany. 

In  Wadleigh  v.  Marathon  County  Bank 
58  Wis.  546,  17  N.  W.  314,  it  was  said: 
"Although  the  action  is  in  the  nature  of 
trespass,  it  is  brought  to  recover  damages 
for  a  permanent  injury  to  the  freehold. 
Were  no  damages  claimed  other  than  for 
the  mere  invasion  of  plaintiff's  possession, 
the  lands  being  wild  and  vacant,  it  would 
be  incumbent  on  him  to  prove  his  title 
thereto  in  order  to  show  a  constructive 
possession  in  himself.  The  cause  of  action 
oeing  permanent  injury  to  the  land,  to  en- 
title the  plaintiff  to  recover  he  must  es- 
tablish his  title.  The  reason  of  this  is,  if 
the  plaintiff  is  not  the  owner  of  the  land 
a  recovery  by  him  would  be  no  bar  to  an 
action  for  such  injury  brought  against  the 
trespasser  by  the  real  owner.  The  cases 
which  establish  these  propositions  are 
Hungerford  v.  Bedford,  29  Wis.  345;  Aus- 
tin V.  Holt,  32  Wis.  478." 

And  in  an  action  of  trespass,  it  was  held 
that  the  plaintiff  made  a  prima  facie  case 
by  proving  his  possession  under  a  deed  for 
more  than  thirtv  years.  Baier  v.  Ziegel- 
bau«ir,  66  Wi^.  524,  29  N.  W.  277. 

e.  Injunctive  relief. 

The  holder  of  title  by  adverse  possession 
was  held  entitled  to  maintain  an  action  for 
injunction  to  prevent  the  ill^al  opening  of 
streets  through  the  land.  Schock  v.  Falls 
City,  31  Neb.  599,  48  N.  W.  468. 

And  a  landowner  inclosing  and  retaining 
part  of  the  highway  for  thirty  years  was 
held  to  be  entitled  to  enjoin  a  road  super- 
visor from  interfering  with  the  same.  Ax- 
mcar  v.  Richards,  112  Iowa,  667,  84  N.  W. 
686.  L  T. 
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Contempt  —  Jurisdiction  —  Information 
on  official  oatli. 

1.  Jurisdiction  of  a  contempt  proceeding 
is  conferred  by  an  information  under  the 
official  oath  of  the  prosecuting  attorney  and 
a  citation  directed  by  the  judge  to  be  is- 
sued by  the  clerk,  setting  forth  the  informa- 
tion, although  the  information  is  not  spe- 
cifically verified  or  supported  by  affidavit. 

Appearance  —  waiver  of  delay  in  serv- 
ing citation. 

2.  Appearance  in  a  contempt  proceeding 
waives  failure  to  serve  the  citation  before 
the  return  day. 

Appeal  —  contempt  —  sufficiency     of 
pleading  —  case  made  by  evidence. 

3.  In  reviewing  a  conviction  for  contempt, 
the  question  of  guilt  will  be  determined 
from  the  evidence  at  the  trial,  regardless  of 
what  was  charged  in  the  information. 

Contempt  —  counsel   permitting  Juror 
to  drink  liquor  in  bis  room. 

4.  An  attorney  is  not  guilty  of  contempt 
of  court  by  merely  remaining  in  his  room 
at  the  hotel  when  a  juror  in  the  case  in 
which  he  is  engaged  comes  there  for  a  drink 
upon  invitation  of  his  associate  counsel, 
with  whom  he  shares  the  room,  without  ex- 
cluding the  juror  from  the  room  or  report- 
ing the  matter  to  the  court,  if  he  had  no 
knowledge  of  the  invitation  or  who  the 
person  was  who  sought  admission  to  the 
room. 

Note,  ^  Misconduct    toward    jurors    as 

contempt. 

For  a  discussion  as  to  summoning  biased 
or  otherwise  improper  jurors  or  ^lesmen 
as  contempt,  see  note  in  20  L.R.A.(N.S.) 
1013. 

This  note  is  confined  to  cases  in  which 
it  was  sought  to  punish  misconduct  toward 
jurors  as  a  contempt  of  court,  and  does 
not  include  cases  in  which  tampering  with 
jurors  was  urged  as  a  ground  for  a  new 
trial  and  in  which  it  was  incidentally  said 
that  such  conduct  amounted  to  a  contempt 
of  court. 

The  authorities  agree  that  any  attempt 
designed  to  corruptly  influence  a  juror  in 
the  discharge  of  his  duties  is  punishable  as 
a  contempt  of  court.    9  Cyc.  16. 

It  is  not  essential  to  such  an  offense 
that  the  misconduct  should  be  in  the  pres- 
ence of  the  court  or  within  the  courthouse 
precincts. 

Concerning   prospective  jurors. 

Making  inquiry  concerning  one  who  had 
been  drawn  on  the  jury,  for  the  purpose  of 
ascertaining  if  there  was  any  reason  for 
challenging   him    should   he   be   drawn   on 
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Same  —  famishing  liquor  to  Jnrors. 

5.  The  attorney  for  defendant  in  a  mur- 
der case  who,  without  knowing  to  whom  he 
is  speaking,  invites  the  bailiff  and  one  of 
the  jurors  in  his  case  to  his  room  to  drink 
liquor,  and  furnishes  it  to  them  upon  tiieir 
cslling  af^r  he  knows  who  they  are,  is 
guilty  of  contempt  of  court. 

Same  —  Juror  and  bailiff  —  drinking 
with  counsel  for  defendant. 

6.  A  juror  in  a  murder  case,  and  the 
bailiff  having  charge  of  him,  who,  upon  the 
invitation  of  counsel  for  defendant,  go  to 
his  room  to  drink  intoxicating  liquor,  are 
guilty  of  contempt  of  court. 

Appeal  —  contempt  —  modifying  sen- 
tence. 

7.  An  attorney,  a  Juror,  and  a  bailiff 
connected  with  a  murder  case  who  have  been 


guilty  of  contempt  of  court  in  furnishing 
and  drinking  intoxicating  liquor  in  the  at- 
torney's room  may  be  relieved  of  a  Jail  sen- 
tence bj  the  appellate  court  if  they  have 
sought  m  every  way  to  purge  themselves  of 
intentional  disrespect  for  tne  oouri. 

(July  14,  1913.) 

APPEAL  by  defendants  from  and  certio- 
rari to  the  Circuit  Court  for  Lawrence 
County  to  review  judgments  punishing  than 
for  contempt  of  ccurt.  Reversed  ss  to 
Poindexter  and  modified  and  affirmed  as  to 
the  others. 

Statement  by  Wood,  J.: 
On  March  11,  1913,  one  Benniagfield  was 
being  tried  in  the  circuit  court  of  L&wrenos 


the  jury  in  the  defendants'  case,  is  not  a 
contempt  of  court.  Wells  v.  District  Gt. 
126  Iowa,  840,  102  N.  W.  106. 

In  Ex  parte  McRae,  46  Tex.  Grim.  Rep. 
285,  77  8.  W.  211,  it  was  held  that  the 
mere  effort  to  secure  the  services  of  a  party 
to  find  out  how  a  juror  stands  in  reference 
to  a  pending  case  does  not  authorize  punish- 
ment for  contempt,  where  the  party  so  em- 
ployed neither  makes  an  effort  to  tamper 
with  the  juror,  nor  holds  out  any  induce- 
ment to  the  juror  to  decide  one  way  or 
the  other,  nor  talks  with  the  juror  about 
the  case. 

And  in  United  States  v.  Carroll,  147  Fed. 
947,  it  was  held  that  an  unsuccessful  at- 
tempt to  secure  the  services  of  a  party 
to  do  what  he  could  to  influence  jurors  in 
favor  of  a  pending  case  is  not  punishable 
as  a  contempt  of  court,  as  it  does  not  ob- 
struct or  impede  the  due  administration  of 
i'ustice  within  the  meaning  of  §  725,  U.  S. 
lev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  583, 
statutes  restricting  the  power  of  the 
United  States  courts  to  punish  for  con- 
tempt. 

But  calling  attention  to  a  pending  suit 
by  a  suitor,  and  discussing  it  in  the  pres- 
ence of  some  of  the  jurors  who  may  nave 
to  try  it,  is  a  contempt  of  court.  Baker 
V.  State,  82  Ga.  776,  4  L.RJL.  128,  14  Am. 
St.  Rep.  192,  9  S.  E.  743. 

So,  conversing  with  a  prospective  juror 
who  has  been  summoned  for  jury  service, 
about  the  merits  of  a  pending  case,  and 
attempting  to  improperly  influence  him  to 
render  a  verdict  in  the  cause,  is  a  contempt 
of  court.  Marvin  v.  District  Ct.  126  Iowa, 
366,  102  N.  W.  119.  The  court  said  that 
the  essential  element  of  the  charge  made 
was  an  attempt  improperly  to  influence  the 
courts  of  justice  as  administered  through 
the  medium  of  a  jury  trial;  that  the 
interest  behind  the  act  and  the  offensive- 
ness  thereof  were  the  same,  whether  the 
juror  had  been  sworn  to  try  the  issues 
in  the  case,  or  was  in  waiting  subject  to 
call  for  service.  To  the  same  effect  is 
State  ex  rel.  Webb  v.  District  Ct.  37 
Mont.  191,  95  Pac.  593,  15  Ann.  Cas. 
743,  where  it  was  held  that  one  who  at-  i 
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tempts  improperly  to  influence  a  juror 
is  guilty  of  contempt,  whether  a  juror 
be  actually  sworn  upon  a  particular  case, 
or  IB  only  a  member  of  the  panel  from 
which  a  trial  jury  is  to  be  selected.  And 
this  is  the  rule  recognized  in  Re  Caddy, 
131  U.  S.  280,  38  L.  ed.  154,  9  Sup.  OL 
Rep.  703. 

In  Coleman  v.  State,  121  Tenn.  1,  IIS 
S.  W.  1045,  it  was  held  that  one  who  con* 
versed  with  persons  summoned  for  jury 
service,  stating  that  he  was  desirous  of 
having  them  on  the  jury  in  his  ease  be- 
cause of  their  long  acquaintance,  complain- 
ing that  he  had  no  friends  on  the  Jury  ai 
a  former  trial,  and  suggesting  that  it  was 
not  necessary  for  them  to  advise  the  court 
how  long  they  had  known  the  accused  un- 
less thev  were  asked,  was  guilty  of  con- 
tempt of  court,  such  conduct  being  an  "un- 
lawful interference  with  the  process  or  pro- 
ceedings of  the  court"  within  the  meaning 
of  the  statute  empowering  the  court  to 
inflict  punishment  as  contempts  of  court 
in  such  cases. 

An  attempt  to  corruptly  influence  mem- 
bers of  the  venire  of  jurors  in  attendance 
upon  the  court,  in  favor  of  one  of  the  par- 
ties to  a  pending  case,  from  which  a  6rial 
jury  would  be  drawn,  is  punishable  as  a 
contempt  of  court  under  a  statute  restrict- 
ing the  power  of  the  United  States  courts 
to  pnnisn  for  contempt  to  cases  of  misbe- 
havior in  the  presence  of  the  court'"  or 
so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,"  though  the  conduct 
complained  of  occurred  in  a  9aloon  several 
blocks  distant  from  the  place  where  the 
court  was  held.  Kirk  v.  United  States,  112 
C.  C.  A.  531,  192  Fed.  273.  To  the  same 
effect  is  United  States  v.  Carroll,  147  Fed. 
947,  where  it  appeared  the  conduct  com- 
plained of  occurred  on  the  street  several 
blocks  distant  from  the  courthouse. 

Concerning  jurors  selected  to  try  the  ease. 

Attempting  to  influence  and  corrupt 
jurors  by  bribery  is  a  contempt  of  court. 
iHurley  v.  Com.  188  Mass.  443,  74  N.  E. 
677,  3  Ann.  Cas.  757;   Langdon  v.  Wayns 
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countj  on  an  indictment  charging  him  with 
murder  in  the  first  degree.  The  attorneys 
present  representing  the  defendant  were  L. 
B.  Poindexter  and  Oscar  Blackford.  L.  G. 
Groing,  one  of  the  attorneys  for  the  defend- 
ant^ was  not  present  while  the  jury  was  be- 
ing sele<4^*  He  arrived  at  Walnut  Kidge 
about  2  o'clock  Thursday  morning,  March 
13,  1913.  He  found  all  the  rooms  of  the 
Rhea  Hotel  occupied,  and  there  was  no 
other  hotel  in  town.  He  was  assigned  to  the 
room  in  the  Rhea  Hdtel  occupied  by  Poin- 
dexter, associate  counsel  representing  the 
defendant.  H  continued  to  occupy  this 
room  with  Poindexter  until  the  trial  of  Ben- 
ningfield  was  over.  When  Going  arrived, 
the  jury  nad  been  impaneled  and  put  in 
charge  of  a  special  officer.    The  jurors  were 


instructed,  among  other  things,  to  remain 
together  during  the  recess  of  the  court,  and 
to  let  their  conduct  be,  as  it  had  been  in 
the  past,  free  from  any  sort  of  criticism, 
not  to  separate  from  each  other  unless  ac- 
companied by  the  bailiff,  stay  as  nearly  as 
they  could  separated  from  crowds,  not  to 
permit  anyone  to  talk  to  them  about  the 
case  or  talk  in  their  presence  or  hearing 
about  it,  and  not  to  receive  any  informa- 
tion as  to  the  merits  of  the  case  from  any 
source  whatever.  The  jurors,  in  the  instruc- 
tions, were  impressed  with  the  importance 
of  the  case,  and  their  duties,  and  of  tae 
necessity  of  not  permitting  anyone  to  ap- 
proach them  concerning  it. 

Going  did  not  know  at  that  time  the  juror 
Moseley,  and  the  bailiff.  Freer.    On  Thura- 


Circuit  Judges,  76  Mich.  358,  43  1^..W. 
310;  Gandy  v.  State,  13  Neb.  445,  14  N. 
W.  143;  Toozer  v.  State,  6  Neb.  (Unof.) 
182,  97  N.  W.  684;  Kirk  v.  United  States, 
112  C.  C.  A.  631,  192  Fed.  273. 

In  Hurley  v.  Com.  188  Mass.  443,  74 
N.  E.  677,  3  Ann.  Gas.  757,  it  was  said: 
"Contempts  of  this  kind  are  most  dangerous 
assaults  upon  the  integrity  of  our  courts 
in  the  trial  of  cases.  It  is  inconceivable 
that  anv  court  would  treat  such  an  offense 
as  anything  less  than  a  criminal  contempt 
of  the  gravest  character." 

One  who  has  endeavored  to  bring  about 
a  disagreement  of  the  jury  by  bribery 
may  be  punished  for  contempt  of  court, 
under  a  statute  empowering  the  court  to 
punisk  any  misconduct  by  which  the  rights 
or  remedies  of  a  party  in  a  pending  civil 
cause  may  be  defeated,  impaired,  or  preju- 
diced. Langdon  v.  Wayne  Circuit  Judges, 
76  Mich.  358,  43  N.  W.  310. 

A  suggestion  to  the  attorney  of  one  of 
the  parties  in  a  pending  suit  that  a  cer- 
tain member  of  the  jury  could  be  ap- 
proached and  illegally  influenced  in  ob- 
tainiiig  a  verdict  or  a  mistrial,  and  an  offer 
to  do  so,  constitute  a  contempt  of  the 
court.  Bradley  v.  State,  111  Ga.  168,  60 
L.R.A.  691,  78  Am.  St.  Rep.  167,  36  S.  E. 
630. 

So,  one  who,  for  the  purpose  of  secur- 
ing money  for  himself,  falsely  pretends  to 
another  interested  in  the  result  of  a  cause 
that  he  can  corruptly  influence  with  money 
the  jurors  trying  the  cause,  to  return  Such 
a  verdict  as  he  desires,  is  guilty  of  con- 
tonpt  of  court,  though  be  had  no  intention 
to  bribe  and  merely  intended  to  cheat  the 
par^  out  of  the  money.  Little  v.  State, 
90  tnd.  338,  46  Am.  Rep.  224.  The  court 
said  that  such  an  act  tends  to  disgrace  and 
degrade  the  jury  in  the  minds  of  the  person 
to  whom  the  corrupt  proposition  is  sub- 
mitted, and  that  it  is  the  intention  of  the 
law  that  courts  shall  have  the  means  of 
commanding  merited  respect,  not  only  for 
themselves,  but  also  for  all  who  are  engaged 
in  the  administration  of  the  law  as  offi- 
cers or  jurors  of  the  court. 

Conversing  with  a  juror  during  the  inter- 
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mission  of  the  court  about  the  verdict  to 
be  rendered  in  the  case  is  a  contempt  of 
court.  Drady  v.  District  Ct.  126  Iowa,  346, 
102  N.  W.  115 ;  Re  Gorham,  129  N.  C.  481, 
40  S.  E.  311. 

Requesting  a  juror  to  favor  one  on  trial 
for  murder,  and  to  do  all  he  could  for  him, 
is  evidence  of  an  attempt  to  improperly 
influence  a  juror  in  the  discharge  of  his 
duty  and  conduct,  which  was  calculated 
to  impede  and  obstruct  the  proper  adminis- 
tration of  justice,  and  as  such  punishable 
as  contempt  of  court.  Re  Moore,  79  S.  C. 
399,  60  S.  E.  947. 

So,  where  it  appeared  that  the  defend- 
ant was  seen  in  close  conversation  with  a 
juror  during  the  trial,  or  after  they  be- 
gan to  deliberate  on  their  verdict,  it  was 
held  in  Davidson  v.  Manlove,  2  Coldw.  346, 
that  the  circumstance,  unexplained,  is  suffi- 
cient to  authorize  the  trial  court  to  grant 
a  new  trial  and  to  subject  the  party  to 
punishment  for  contempt  of  court. 

To  the  same  effect  is  Re  Odum,  133  N. 
C.  250,  45  S.  E.  669,  14  Am.  Crim.  Rep. 
296,  where  it  was  said  that  a  defendant 
who  entertained  one  of  the  jurors  on  his 
case  all  night,  and  who  was  seen  convers- 
ing with  another  juror  alone  in  a  secluded 
spot  during  a  recess  of  the  court,  was 
guilty  of  contempt  of  court. 

Calling  out  to  the  jury  in  a  loud  voice, 
as  they  were  crossing  the  street  from  the 
hotel  to  the  jury  room  to  deliberate  upon 
their  verdict,  not  to  convict  the  defendant, 
is  a  contempt  of  court.  Ex  parte  Creely, 
8  Cal.  App.  713,  97  Pac.  766. 

Passing  a  note  to  a  juror,  after  the  jury 
had  retired  to  consider  their  verdict,  re- 
questing him  to  hold  out  for  defendant, 
constitutes  a  contempt  of  court.  Ex  parte 
Smith,  40  Tex.  Crim.  Rep.  179,  49  S.  W. 
396. 

One  who,  during  the  pendency  of  a  trial, 
publishes  a  scurrilous  article  concerning 
the  same  and  hands  a  copy  of  such  article 
to  the  jurors,  is  guilty  of  contempt  of  court. 
Field  V.  Thornell,  106  Iowa,  7,  68  Am.  St. 
Rep.  281,  76  N.  W.  685. 

One  who  took  a  juror  to  a  saloon  and 
approached  him  on  the  subject  of  render- ■ 
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day  he  cross-examined  the  witnesses  for  the 
state,  but  gave  no  attention  to  the  per- 
8onfiel  of  the  jury.  During  the  recess  of 
the  court  at  the  noon  hour  that  day,  Smith, 
one  of  the  attorneys  for  the  state,  and  sey- 
eral  others,  drank  with  Going  in  room  No. 
24,  occupied  by  him  and  Poindezter.  After 
court  adjourned  in  the  afternoon  of  that 
day,  Moscley,  accompanied  by  Freer,  the 
bailiff,  started  down  to  the  office  of  the 
hotel  to  get  a  cigar,  and  at  the  head  of  the 
stairs  met  Going,  and  someone  remarked 
that  he  would  like  to  have  a  drink  of 
Whisky,  and  Going  said  that  he  had  some 
whisky   in   his    room.     Thereupon    several 


persons,  including  Moseley  and  Freer,  went 
to  room  No.  24  with  Going  and  took  a 
drink.  Moseley  and  Freer  immediately  left 
the  room  after  getting  the  drink.  Going 
did  not  at  that  time  know  Moseley  and 
Freer,  and  said  he  did  not  know  that  one 
was  a  juror  and  the  other  a  bailiff  until  tka 
bailiff  told  Going  that  Moseley  was  a  juror, 
whereupon  Going  stated  that  he  might  have 
said  something  about  the  case,  not  knowing 
Moseley  and  the  bailiff,  and  Freer  replied 
that  he  would  not  have  permitted  anything 
to  be  said  about  the  case.  The  case  was  not 
discussed.  Poindexter  was  not  in  the  room 
during  the  occurrence. 


ing  a  verdict  is  guilty  of  contempt,  though 
the  juror  refused  to  hear  anything  on  the 
subject  and  the  matter  was  immediately 
dropped.  Emery  v.  State,  78  Neb.  547,  9 
L.rA.(N.S.)    1124,  111  N.  W.  374. 

But  merely  saying  to  a  juror,  'Tou  are 
on  the  jury  next  week"  to  which  the  juror 
replied  that  he  knew  he  was,  and  it  appeared 
that  the  parties  then  separated,  does  not 
warrant  punishment  for  contempt  of  court, 
where  there  is  no  evidence  to  indicate  that 
defendant  undertook  to  influence  him  or 
even  talk  about  the  case  in  any  way.  Ex 
parte  Wright,  —  Tex.  Grim.  Rep.  — ,  141 
S.  W.  971. 

An  agent  of  the  defendant  is  not  guilty 
of  contempt  of-  court  merely  because  he 
ate  dinner  at  the  same  table,  in  a  crowded 
lunch  room,  with  jurors  impaneled  to  try 
the  defendant's  case,  where  it  appeared  that 
the  jurors  approached  the  table  on  their 
own  motion  at  which  he  was  already  seated 
with  one  of  the  witnesses,  because  of  their 
inability  to  find  another  convenient  place. 
State  ex  rel.  Kimbrell  v.  Clark,  134  Mo. 
App.  66,  114  S.  W.  636. 

The  mere  fact  that  the  "defendant's  agent 
accepted  an  invitation  from  three  of  the 
jurors  who  were  trying  the  defendant's 
case  to  play  several  games  of  pool  during 
the  noon  adjournment,  with  the  result  that 
the  jurors  lost,  and,  according  to  the  cus- 
tom, the  losers  paid  the  proprietor  the 
cost  of  the  games  and  the  winner  purchased 
each  a  cigar,  though  an  impropriety,  was 
not  such  conduct  as  to  sustain  a  charge 
of  contempt  of  court  for  tampering  with  the 
jury,  where  it  appeared  that  the  jurors  in- 
volved Were  men  of  high  character  and  of 
large  business  interests,  that  he  was  at  no 
time  alone  with  the  jurors,  and  did  not 
discuss  the  case  on  trial,  and  the  occurrence 
did  not  in  anywise  affect  their  action  on 
the  case.    Ibid. 

A    defendant's    a^ent    is    not    guilty    of 
contempt  of  court  for  engaging  in  a  gen- 
eral conversation  on  the  subject  of  hunting  ! 
with  several  jurors,  witnesses,  and  others, 
including  the  opposing  lawyer.    Ibid. 

It  is  a  contempt  of  court  for  one  to 
make  an  arrangement  with  a  juror  to  give 
a  signal,  after  the  jury  has  retired,  to 
indicate  whether  an  agreement  is  likely, 
for  the  purpose  of  enabling  him  to  make  a 
46  L.R.A.(N.S.) 


bet  on  the  matter  of  agreement  of  the  jury 
to  better  advantage,  although  he  said  noth- 
ing about  the  merits  of  the  case  or  how  he 
wished  the  jury  to  decide.  State  v.  Doty, 
32  N.  J.  L.  403,  90  Am.  Dec.  671.  The 
court  said:  "The  jury  cannot  be  isolated 
unless  the  court  is  prompt  to  punish  those 
who  infringe  in  the  slightest  degree  the 
order  directing  such  isolation.  I  think  pub- 
lic policy  requires  that  no  one  should  es- 
cape punishment  who  is  found  in  any  re- 
spect invading  the  privacy  of  the  jury 
room." 

Likewise  the  act  of  a  newspaper  reporter 
in  secreting  himself  in  the  jury  room, 
taking  notes  of  the  deliberations,  and  subse- 
quently publishing  his  recollections  of  the 
debate  of  the  jurors,  is  a  contempt  of 
court.  Re  Choate,  24  Abb.  N.  C.  430,  18 
N.  Y.  Civ.  Proc.  Rep.  180,  9  N.  Y.  Supp. 
321,  affirming  8  N.  Y.  Crim.  Rep.  1. 

Obtaining  information  in  regard  to  a  ver- 
dict by  eavesdropping  while  the  jury  were 
considering  their  verdict/  and  reporting 
the  same  to  a  newspaper,  was  said  to  be  a 
flagrant  contempt  of  court,  «uid  a  most  rep- 
rehensible invasion  of  the  precincts  of  jus- 
tice. Orman  v.  State,  24  Tex.  App.  495,  6 
S.  W.  544. 

Disrespectful  remarks  by  an  attorney  to 
the  jury  while  they  were  being  impaneled, 
to  the  effect  tl'at  he  could  not  win  the  case 
in  that  county,  so  that  his  questioning 
will  be  very  particular,  and  remarking  in 
his  opening  address  to  the  jury  that  law- 
yers usually  close  their  statements  of  this 
kind  with  the  expression  that  they  expect 
a  verdict  at  the  hands  of  the  jury,  but  that 
he  did  not  expect  more  than  a  hung  jury 
here  against  the  defendant,  constitute  a 
contempt  of  court.  Re  Maury,  205  Fed. 
626.  The  court  said:  "The  fact  that  they 
were  addressed  to  the  jury  does  not  lessen 
their  objectionable  character.  In  jury 
trials,  the  jury  is  part  of  the  court,  so 
far  as  the  attitude  of  counsel  towards  it 
is  concerned,  and  it  is  entitled  to  the  same 
respect,  consideration,  and  protection  to 
which  the  court  itself  is  entitled." 

An  unprovoked  assault  upon  the  plain- 
tiff's attorney  upon  the  street,  because  of 
his  argument  in  the  case,  in  full  view  of 
the  jury  room,  where  tlioy  had  retired  to 
deliberate  upon  their  verdict,  is  a  contempt 
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The  next  day,  Friday,  March  14th,  Going 
about  half  through  witii  his  argu- 
ment for  the  defense  when  the  court  took  a 
recess  for  the  noon  hour,  giving  cautionary 
inatructions  to  the  jury  and  the  bailiff,  as 
above  stated.  Ooing  and  Poindexter  went 
to  their  room.  Going  took  a  drink  of 
whisky,  leaving  the  bottle  on  the  table  iii 
the  room.  He  lay  down  across  the  bed, 
resting  and  thinking  about  the  remaining 
portion  of  his  argument  to  be  resumed  at 
the  afternoon  session  of  the  court.  Poin- 
dexter was  making  his  toilet  and  preparing 
for  the  noon  meal.  A  knock  at  this  junc- 
ture was  heard  at  the  closed  door,  and  one 


of  them  said,  ''Ck)me  in;*'  Moseley  and  Freer 
went  in.  Moseley  remarked  that  if  there 
was  any  whisky  in  the  room  he  was  going 
to  have  it.  He  picked  up  the  bottle  of 
whisky,  and  stated  that  ''a  man  don't  have 
to  give  a  man  whisky;  when  you  find  it, 
drink  it."  Someone  spoke  about  that  time, 
and  said,  ''You  boys  better  shut  that  door." 
One  of  them  closed  the  door.  Moseley  took 
a  drink,  turned  to  the  hydrant  for  water, 
and  went  out.  The  case  was  not  discussed. 
Neither  Going  nor  Poindexter  knew  who 
was  knocking  at  the  door  when  one  of  them 
said,  "Come  in." 
Moseley  explained  his  conduct  by  saying 


of  court.  United  States  v.  Barrett,  187 
Fed.  378.  In  so  holding  the  court  said 
that  it  may  also  be  the  duty  of  the  court 
to  set  aside  the  verdict  in  such  a  case,  for 
the  reason  that  a  verdict  rendered  where 
the  parties,  in  sight  of  the  jury,  fight  over 
questions  arising  in  the  case,  is  not  in  ac- 
cordance with  that  serene,  pure,  and  impar- 
tial administration  of  the  law. 

An  attempt  corruptly  to  infiuence  a 
juror  in  a  pending  case  may  be  punished 
as  a  contempt  of  court  under  a  statute  re- 
stricting the  power  of  the  United  States 
courts  to  punish  for  contempt  to  cases  of 
misbehavior  in  the  presence  of  the  court, 
''or  so  near  thereto  as  to  obstruct  the  ad- 
ministration of  justice,"  though  the  con- 
duct complained  of  occurred  at  the  defend- 
ant's place  of  business,  a  half  mile  distant 
from  the  coifrthouse.  McGaully  v.  United 
State,  25  App.  B.  C.  404. 

Concerning  the  grand  jury. 

In  Harwell  v.  State,  10  Lea,  544,  it  wad 
said:  "the  grand  jury  is  a'  constitutional 
part  of  the  court,  and  any  illegal  or  cor- 
rupt interference  with  them  in  the  dis- 
charge of  their  duties,  or  attempt  by  out- 
side influence  to  control  their  action,  would 
be  a  contempt  of  court,  for  which  the  of- 
fender should  be  punished." 

But  it  appeared  in  the  above  case  that 
the  conversation  that  took  place  beween 
an  outsider  and  a  CTand  juror  on  a  matter 
that  was  before  the  grand  jury  for  con- 
sideration was  not  of  such  a  character  as 
to  indicate  that  defendant  corruptly  sought 
to  interfere  with  the  proceedings,  as  he  said 
nothing  to  dissuade  the  juror  from  finding 
a  true  bill,  and  seemed  to  be  inspired  more 
by  impertinent  curiosity  than  a  corrupt 
purpose  or  intentional  violation  of  law,  and 
it  was  accordingly  held  that  the  finding 
that  the  defendant  was  guilty  of  contempt 
of  court  should  be  reversed,  as  not  being 
supported  by  the  evidence. 

Writing  and  sending  an  insulting  letter 
to  the  grand  jury,  in  relation  to  matters 
which  were  the  subject  of  their  investi}>:a- 
tions,  in  substance,  accusing  and  denounc- 
ing many  of  the  jurors  of  permitting  them- 
selves to  be  corruptly  used  by  a  person  of 
wealth  for  the  purpose  of  making  prescnt- 
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ments  and  finding  indictments  against  the 
writers'  client  upon  matters  which  were 
the  subject  of  litigation  between  the  par- 
ties in  the  civil  courts,  is  a  contempt  of 
court.    Re  Tyler,  64  Cal.  434,  1  Pac.  884. 

And,  in  Bergh's  Case,  16  Abb.  Pr.  N.  S. 
266,  it  was  held  that  the  delivery  to  the 
grand  jury  of  a  contemptuous  and  insult- 
ing letter  constituted  a  contempt  of  court 
within  the  meaning  of  the  statute  provid- 
ing for  the  punishment  of  disorderly,  con- 
temptuous, and  insolent  behavior  com- 
mitted during  the  sitting  of  the  court.  But 
a  letter  from  the  president  of  the  society 
for  the  prevention  of  cruelty  to  animafs 
to  the  grand  jury,  reviewing  and  expostu- 
lating against  their  action  in  ignoring  a 
bill  founded  on  a  complaint  for  promoting 
a  dog  fight,  which  had  been  preferred  by  an 
agent  of  the  society,  ought  not  to  be  con- 
strued as  designed  to  interrupt  the  adminis- 
tration of  justice,  but  rather  as  an  honest 
endeavor  to  discharge  his  ofiicial  duty, 
where  it  appeared  that  he  was  at  the  time 
authorized  by  the  attorney  general  of  the 
state  and  the  district  attorney  of  the  county 
to  act  as  a  deputy  for  those  officers  in  all 
prosecutions  within  the  cognizance  of  the 
society,  and,  as  so  constru^,  could  not  be 
considered  as  a  contempt. 

It  is  a  contempt  of  court  for  one  to  at- 
tempt to  induce  grand  jurors  to  indict  per- 
sons not  under  arrest.  Doan's  Case,  17 
Pa.  Co.  Ct.  621. 

An  attempt  to  corruptly  infiuence  a  grand 
juror  may  be  punished  as  a  contempt  of 
court  under  the  statute  restricting  the 
power  of  the  United  States  courts  to  punish 
for  contempt  to  cases  of  misbehavior  in 
the  presence  of  the  court,  "or  so  near  there- 
to as  to  obstruct  the  administration  of 
justice,"  though  the  conduct  complained  of 
occurred  in  a  saloon  several  blocks  dis- 
tant from  the  courthouse.  Pierce  v.  United 
States  37  App.  D.  C.  582,  certiorari  denied 
in  223  U.  S.  732,  66  L.  ed.  634,  32  Sup. 
Ct.  Rep.  628. 

Effect  of  statute  making  interference  with 
jury  an  indictable  offense. 

The  majority  of  the  cases  hold  that  the 
mere  fact  that  improper  interference  with 
a  juror  may  be  indictable  does  not  deprive 
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he  wu  feeling  bad,  and  wanted  a  drink  of 
whisky.  He  told  the  bailiff  he  "had  to  have 
it;  he  was  tired  and  worn  out,  and  was  not 
used  to  being  penned  up  like  cattle."  He 
west  to  the  room  of  his  own  volition.  Nei- 
ther Poindexter  nor  Qoing  had  any  knowl- 
edge that  he  was  going  there  at  that  time. 
Moseley  would  not  have  gone  to  the  room 
without  the  bailiff.  He  was  in  the  custody 
of  the  bailiff  both  times  that  he  got  a  drink. 
He  had  been  admonished  by  the  court  not 
to  leave  the  rest  of  the  jury  except  with  the 
bailiff,  and  when  the  bailiff  went  with  him 
he  did  not  feel  that  there  was  any  impro- 
priety in  taking  a  drink  in  the  presence  of 
the  bailiff.  He  had  not  been  admonished  by 
the  court  not  to  take  a  drink.  Even  if  an 
opportunity  had  been  afforded  him  he 
would  not  have  discussed  the  case  nor  per- 
mitted anyone  to  discuss  it  in  his  presence. 

Moseley  and  another  juror  voted  for  man- 
slaughter; eight  of  the  jurors  stood  for 
murder  in  the  first  degree,  and  two  for  mur- 
der in  the  second  degree.  There  was  a 
hung  jury,  and  a  mistrial  of  the  case. 

The  prosecuting  attorney  filed  his  infor- 
mation on  his  official  oath  before  the  ju4ge 


of  the  Lawrence  circuit  courts  accusing  the 
petitioners  Poindexter,  Going,  Moseley,  and 
Freer  of  contempt  of  oourt»  which,  among 
other  things,  alleged  that»  ''after  the  jury 
in  the  Benningfield  Case  had  been  im- 
paneled, and  had  been  put  in  charge  of  a 
bailiff  to  be  kept  together,  and  had  been  in- 
structed to  permit  no  one  to  talk  to  them, 
and  not  to  talk  to  anyone  themselves  with 
reference  to  the  case,  and  to  prevent  all  im- 
proper influences  being  brought  upon  them, 
J.  B.  Freer,  as  the  bailiff  in  charge  of  said 
jury,  took  one  J.  W.  Moseley,  a  member  of 
said  jury,  to.  the  private  room  of  said  Poin- 
dexter and  Going,  attorneys  of  record  for 
the  defendant,  where  the  said  Moseley  was 
given  whisky  to  drink  in  an  attempt  to  im- 
properly influence  and  corrupt  the  said  J. 
W.  Moseley,  and  to  have  him  return  a  ver- 
dict for  defendant  in  the  cause;  that  Mose- 
ley, as  the  juror,  did  unlawfully  and  cor- 
ruptly and  contemptuously  go  to  the  room 
of  the  said  Poindexter  and  Going,  the  said 
attorneys,  and  there  partake  of  whisky,  in 
violation  of  the  court's  orders  and  his  du^ 
as  a  juror  in  said  cause;  that  the  said 
Freer,  in  violation  of  the  court's  instmc- 


a  court  of  the  power  of  dealing  with  it  as 
a  contempt  of  court.  Re  Tyler,  64  Cal.  434, 
1  Pac.  884;  Bradley  v.  State,  111  Ga.  168, 
60  L.R.A.  691,  78  Am.  St.  Rep.  157,  36 
S.  E.  630;  Nichols  v.  Superior  Ct.  Judge, 
130  Mich.  187,  89  N.  W.  691;  Gandy  v. 
State,  13  Neb.  445,  14  N.  W.  143. 

On  this  subject.  Judge  Seymour  B.  Thomp- 
son, in  an  article  in  5  Cnm.  L.  Mag.  says 
(p.  155) :  "The  power  of  the  courts  in  this 
regard  being  founded  in  the  principle  of 
self-preservation,  it  does  not  at  all  go  to 
deprive  them  of  it  that  the  law  has  pro- 
vided some  other  mode  for  punishini<  the 
offender.  It  is  quite  immaterial  that  the 
offense  is  indictable.  Courts  are  not  obliged 
to  trust  the  preservation  of  their  dignity 
and  authority  to  such  weak  agencies  as  in- 
formation, indictment,  and  trial  by  jury; 
it  may  be  before  some  other  tribunal,  where 
the  success  of  the  prosecution  and  the  con- 
viction of  the  offender  may  depend  upon 
the  zeal  of  a  prosecuting  witness,  of  the 
state's  attorney,  or  upon  circumstAnoes 
purely  accidental.  Besides,  the  exigencies 
may  not  admit  of  so  tardv  a  rexhedy." 

And  in  Kirk  v.  United  States,  112  C.  C. 
A.  531,  192  Fed.  273,  it  was  said  in  this 
connection:  "There  is  every  reason  why 
the  court  should  have  the  power  to  deal 
with  such  attempts  at  their  very  inception, 
so  as  to  prevent  the  evil,  and  should  not 
be  confined  to  the  remedy  by  indictment 
to  pimish  such  acts  after  the  evil  has  been 
accomplished." 

But  in  State  v.  Blackwell,  10  S.  C.  35, 
it  was  held  aummary  proceedings  to  punish 
as  for  contempt  are  inappropriate  where 
the  acts  constituting  the  alleged  contempt 
are  made  an  offense  by  statute  with  a  pre- 
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scribed  penalty,  but  that  indictment  is  the 
proper  remedy. 

Accordingly  it  was  held  in  the  above  case 
that  one  on  trial  under  an  indictment  could 
not  be  punished  by  rule  to  show  cause  as 
for  contempt  for  furnishing  liquor  to  some 
of  the  jurors  during  the  trial  of  his  case, 
where  such  acts  were  made  an  offense  by 
statute.  The  court  said:  ''There  being  a 
formal  remedy  in  the  case,  summary  pro- 
ceedings to  punish,  as  for  contempt,  were 
inappropriate.  Certainly  no  one  can  be 
punished  twice  for  the  same  offense;  and 
if  the  defendant  should  suffer  penalties  im- 
posed at  the  discretion  of  the  court,  as  for 
contempt,  and  subsequently  be  indicted,  it 
would  happen  that  either  the  summary  pro- 
ceeding must  be  a  bar  to  the  indictment  or 
the  defendant  must  suffer  accumulated  pen- 
alties. In  either  case  the  object  of  the 
statute  would  be  defeated.  It  would  be 
defeated,  in  the  one  case,  in  the  respect 
that  it  intended  to  substitute  a  certain 
and  formal  remedy  for  one  deficient  in  form 
and  the  requisite  safeguards.  It  would,  in 
the  other  case,  be  defeated  in  the  respect 
that  it  intended  to  subject  the  punishment 
imposed  to  a  certain  measure,  while  the 
punishment  resulting  from  a  judgment  in 
contempt  is  not  subject  to  such  standard 
of  measurement." 

In  the  recent  case  Re  Moore,  79  S.  C. 
399,  60  S.  E.  947,  the  cotirt  recognized  the 
rule  announced  in  State  v.  Blackwell,  as 
the  law  in  that  jurisdiction,  but  held  that 
the  statute  was  not  broad  enough  to  cover 
the  offense  charged  against  the  defendants, 
and  that  therefore  the  court  could  right- 
fully punish  for  contempt.  A.  L.  R. 
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iions,  oorruptly  uid  contemptuously  took 
the  said  juror  Moseley  to  the  room  of  the 
BAid  €k>iiig  and  Poindexter  for  the  purpose 
of  having  him  given  whisky,  and  other- 
wise to  act  improperly  as  a  juror  in  the  said 
cause;  that  each  of  the  defendants  corrupt- 
ly and  contemptuously  violated  the  instruc- 
tions and  orders  of  the  court  given  to  said 
Freer  as  bailiff  and  to  the  jury  of  which 
the  said  Moseley  was  a  member,  which  in- 
stmctions- were  given  in  the  presence  and 
with  the  knowledge  of  said  defendants  Poin- 
dexter and  Going  and  Freer  and  Moseley; 
that  the  said  room  referred  to  as  the  room 
ol  Poindexter  and  Going  was  a  room  in  the 
Bhea  Hotel  in  the  town  of  Walnut  Ridge, 
Arkansas." 

Upon  this  information  the  judge  made 
the  f ollowing.order :  "It  is  therefore  ordered 
that  the  derk  of  this  court  issue  a  citation 
against  the  said  Freer,  Moseley,  Poindexter, 
and  Groing,  commanding  them  to  appear  and 
show  cause  on  the  28th  day  of  March,  1913> 
in  this  court  why  they  should  not  be  dealt 
with  for  said  contempt."  The  citation  by 
order  of  the  court  was  entered  upon  the  rec- 
ord. 

The  citation  was  served  upon  Moseley  on 
the  27th  of  March,  and  upon  Freer  on 
March  28th,  but  was  not  served  upon  Poin- 
dexter or  Going  until  after  the  return  day, 
but  was  served  upon  each  of  them  on  March 
29th.  On  the  2d  of  April,  at  the  same  term 
of  court,  the  information  was  read  by  the 
prosecuting  attorney,  and  the  petitioners 
demurred  there  to  generally  for  the  reason 
that  it  did  not  state  a  cause  of  action  for 
contempt,  and,  specifically,  for  the  reason 
that  it  wss  not  verified  by  oath,  and  not 
supported  by  affidavit.  The  demurrer  was 
overruled.  The  evidence  was  heard,  develop- 
ing the  facts  substantiaUy  as  above  set 
forth,  and  the  court  entered  up  a  fine  of  $50 
against  each  of  the  petitioners,  and  ad* 
judged  that  they  be  imprisoned  in  the  coun- 
ty jail  for  five  days.  The  petitioners  and 
appellants  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  have  duly 
prosecuted  their  appeal  to  this  court.  They, 
also,  have  brought  up  the  record  for  review 
by  certiorari. 

Messrs.  H.  li.  Ponder  and  Rose,  Hem- 
ingway, Cantrell,  A  Ijonghborough,  for 
appeUant  Poindexter: 

Judge  Poindexter  was  not  guilty  of  con- 
tempt. 

SUte  ex  rel.  Kimbrell  v.  Clark,  134  Mo. 
App.  66,  114  S.  W.  638;  12  Cyc.  193;  1 
Am.  A  Eng.  Enc.  Law,  267;  Reg.  v.  Hansill, 
3  Cox,  C.  C.  697;  Wren  v.  Com.  26  Gratt. 
966. 
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Mr.  S.  D.  Campbell,  for  appellant 
Geing: 

The  citation  was  not  issued  by  the  court. 

Neel  V.  State,  9  Ark.  269,  60  Am.  Dec. 
209. 

The  purported  information  was  not  sworn 
to  nor  based  upon  any  affidavit. 

State  V.  Bonner,  178  Mo.  424,  77  S.  W. 
463;  State  v.  McGee,  181  Mo.  312,  80  S. 
W.  899;  State  v.  Hannigan,  182  Mo.  16,  81 
S.  W.  406;  State  v.  Sheridan,  182  Mo.  13, 
81  S.  W.  410;  State  v.  Decker,  186  Mo. 
182,  83  6.  W.  1082;  SUte  v.  Kelly,  188  Mo. 
460,  87  S.  W.  461 ;  State  v.  Gutke,  188  Mo. 
424,  87  S.  W.  603 ;  Semon  v.  State,  168  Ind. 
66,  62  N.  E.  626;  Wyatt  v.  People,  17  Colo. 
262,  28  Pac.  961;  Gandy  v.  State,  13  Neb. 
446,  14  N.  W.  143;  Rucker  v.  State,  170 
Ind.  636,  86  N.  E.  366;  4  Bl.  Com.  p.  309, 
312;  2  Cooley's  Bl.  Com.  pp.  468-470;  State 
V.  Ashley,  1  Ark.  279;  State  v.  Graham,  38 
Ark.  621,  4  Am.  Crim.  Rep.  276;  State  v. 
Whitlock,  41  Ark.  403;  Canthom  v.  State, 
41  Ark.  488;  Haskins  v.  State,  47  Ark. 
243,  1  S.  W.  242;  York  v.  SUte,  89  Ark. 
72,  116  S.  W.  948;  CarlLee  v.  State,  102 
Ark.  122,  143  S.  W.  909;  Snyder  v.  SUte, 
161  Ind.  663,  62  N.  £.  162;  Back  v.  SUte, 
76  Neb.  603,  106  N.  W.  787;  Herdman  ▼. 
SUte,  64  Neb.  626,  74  N.  W.  1097,  11  Am. 
Crim.  Rep.  298. 

Neither  the  purported  information  nor 
the  ciUtion  sUted  facU  sufficient  to  con- 
stitute any  contempt  upon  the  part  of  Going 
or  Poindexter. 

Art  7',  §  26,  Const,  of  1874;  Kirby's  Dig. 
chap.  28,  §  720;  Ex  parte  Woodruff,  4  Ark. 
630;  Neel  v.  SUte,  9  Ark.  269,  60  Am.  Dec 
209;  Cossart  v.*  SUte,  14  Ark.  638;  Bunch 
V.  SUte,  14  Ark.  644;  SUte  v.  Morrill,  16 
Ark.  384;  Binns  v.  SUte,  36  Ark.  118;  Har- 
rison V.  SUte,  36  Ark.  468;  Ex  parte 
Davies,  73  Ark.  368,  84  S.  W.  633;  Meeks 
V.  SUte,  80  Ark.  679,  98  S.  W.  378;  Johnson 
V.  SUte,  87  Ark.  47,  18  L.R.A.(N.S.)  619, 
112  S.  W.  143,  16  Ann.  Cas.  631;  York  v. 
SUte,  89  Ark.  76,  116  S.  W.  948 ;  Ex  parte 
Gilbert,  93  Ark.  307,  124  S.  W.  762;  Ex 
parte  Chastain,  94  Ark.  668,  127  S.  W. 
973;  Carl  Lee  v.  State,  102  Ark.  122,  143 
S.  W.  909;  Ex  parte  Winn.  —  Ark.  —,  160 
S.  W.  399;  9  Cyc.  16,  16;  People  ex  rel. 
Munsell  v.  Oyer  &  Terminer  Ct.  101  N.  Y. 
246,  64  Am.  Rep.  691,  4  N.  E.  269,  6  Am. 
Crim.  Rep.  163;  Wyatt  v.  People,  17  Colo. 
262,  28  Pac.  961;  Gandy  v.  SUte,  13  Neb. 
446,  14  N.  W.  143;  Rucker  v.  SUte,  170 
Ind.  636,  86  N.  E.  366;  Freeman  v.  Huron, 
8  S.  D.  435,  66  N.  W.  928;  McConnell  v. 
SUte,  46  Ind.  298;  Worland  v.  SUte,  82 
Ind.  49;  Cooley  v.  State,  46  Neb.  603,  65 
N.  W.  799;  SUte  v.  Svreetland,  3  S.  D.  603, 
64  N.  W.  415;  Young  v.  Cannon,  2  Utah, 
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660;   Acts  of  the  Apostles,  chap.  25,  verse 
27. 

If  there  was  anything  ia  the  conduct  up- 
on the  part  of  Going  or  Poindezter  sub- 
ject to  criticism,  it  was  purged  of  any 
contempt. 

Bunch  V.  State,  14  Ark.  544;  State  v. 
Morrill,  16  Ark.  384. 

Mr.  A.  S.  Irby,  for  appellant  Moseley: 

The  purported  information  does  not  show 
that  the  offense  was  committed  within  the 
jurisdiction  of  the  court. 

State  V.  Root,  5  N.  D.  487,  57  Am.  St. 
Rep.  568,  67  N.  W.  690;  Sovine  v.  State, 
85  Ind.  576;  Merwin  v.  People,  26  Mich.  298, 
12  Am.  Rep.  314;  Kern  v.  State,  7  Ohio  St. 
411;  State  v.  Elliott,  41  Tex.  224. 

The  purported  information  was  not  sworn 
to,  nor  based  upon  any  affidavit. 

Rucker  v.  State,  170  Ind.  635,  85  N.  E. 
356;  Gandy  v.  State,  13  Neb.  445,  14  N.  W. 
143;  Wyatt  v.  People,  17  Colo.  252,  28  Pac. 
961;  Semon  v.  State,  158  Ind.  55,  62  N. 
E  625;  State  v.  Gutke,  188  Mo.  424,  87  S. 
W.  503;  State  v.  Decker,  185  Mo.  182,  83 
S.  W.  1082;  4  Bl.  Com.  p.  309,  312;  2 
Cooley's  Bl.  Com.  pp.  468-470;  State  ▼.  Ash- 
ley, 1  Ark.  279;  State  v.  Graham,  38  Ark. 
521;- State  v.  Whitlock,  41  Ark.  403;  Cant- 
horn  y.  State,  41  Ark.  488 ;  Haskins  v.  State, 
47  Ark.  243,  1  S.  W.  242 ;  York  v.  State,  89 
Ark.  72,  115  S.  W.  948;  CarlLee  v.  State, 
102  Ark.  122,  143  S.  W;909. 

The  purported  information  failed  to  state 
facts  sufficient  to  constitute  any  contempt 
upon  the  part  of  J.  .W.  Moseley. 

Art.  7,  §  26,  Const,  of  1874;  Kirby's  Dig. 
chap.  28,  §  720;  Ex  parte  Woodruflf,  4  Ark. 
630;  Neel  v.  State,  9  Ark.  259,  50  Am.  Dec. 
209;  Cossart  ▼.  State,  14  Ark.  538;  Bunch  v. 
State,  14  Ark.  644;  State  v.  Morrill,  16  Ark. 
384;  Binns  v.  State,  35  Ark.  118;  Harrison 
V.  State,  35  Ark.  458;  Ex  parte  Davies,  73 
Ark.  358,  84  S.  W.  633;  Meeks  v.  State,  80 
Ark.  579,  98  S.  W.  378;  Johnson  ▼.  State, 
87  Ark.  47,  18  L.R.A.(N.S.)  619,  112  S.  W. 
143,  15  Ann.  Cas.  531;  York  v.  State,  89 
Ark.  76,  115  S.  W.  948;  Ex  parte  Gilbert, 
93  Ark.  307,  124  S.  W.  762;  Ex  parte  Chas- 
tain,  94  Ark.  558,  127  S.  W.  972;  CarlLt'c 
V.  State,  102  Ark.  122,  143  S.  W.  909;  Ex 
parte  Winn,  —  Ark.  — ,  150  S.  W.  399 ;  9 
Cyc.  15,  16;  People  ex  rel.  Munsell  v.  Oyer 
&  Terminer  Ct.  101  N.  Y.  245,  54  Am.  Rep. 
691,  4  N.  E.  259,' 6  Am.  Crim.  Rep.  163; 
Wyatt  V.  People,  17  Colo.  252,  28  Pac.  961; 
Gandy  v.  State,  13  Neb.  445,  14  N.  W.  143; 
Rucker  v.  State,  170  Ind.  635,  85  N.  E.  356 ; 
McConnell  v.  State,  46  Ind.  298 ;  Herdman  v. 
State,  54  Neb.  626,  74  N.  W.  1097,  11  Am. 
Crim.  Rep.  298;  State  v.  Root,  5  N.  D.  487, 
67  Am.  St.  Rep.  508,  67  N.  W.  590;  Hutton 
V.  Superior  Ct.  147  Cal.  156,  81  Pac.  409. 

Where  a  party  is  in  contempt  through  a 
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misapprehension  of  his  duties,  or  where  it 
results  from  a  mistake,  and  a  reasonable 
excuse  is  presented  to  the  court,  ordinarily 
the  party  will  be  discharged  upon  the  pay- 
ment of  the  costs  and  expenses  of  the  pro- 
ceeding. 

9  Cyc.  67 ;  People  v.  Bouchard,  56  N.  Y. 
S.  R.  779,  27  N.  Y.  Supp.  201;  Morss  v. 
Domestic  Sewing  Mach.  Co.  38  Fed.  482; 
Des  Moines  Street  R.  Co.  y.  Des  Moines 
Broad  Gauge  Street  R.  Co.  74  Iowa,  685^ 
38  N.  W.  496. 

Messrs.  William  Ij.  Moose,  Attorney 
General,  and  John  P.  Streepey,  Assistant 
Attorney  General,  for  the  State: 

The  information  was  sufficient. 

York  V.  State,  89  Ark.  72, 116  S.  W.  948; 
Neel  y.  State,  9  Ark.  269,  60  Am.  Dec.  209; 
Langdon  ▼.  Wayne  Circuit  Judges,  76  Mich. 
368,  43  N.  W.  310;  State  ex  rel.  Crow  ▼. 
Shepherd,  177  Mo.  220,  99  Aul  St.  Rep. 
624,  76  S.  W.  79;  Hurley  v.  Com.  188  Mass. 
443,  74  N.  E.  677,  3  Ann.  Cas.  757;  State 
V.  Guglielmo,  46  Or.  250,  69  L.R.A.  466, 
79  Pac.  677,  80  Pac.  103,  7  Ann.  Caa. 
976. 

The  appellants,  should  it  be  held  that  the 
verification  is  not  sufficient,  have  not  raised 
this  question  in  the  proper  manner. 

Allis  V.  Bender,  14  Ark.  626;  Loring  t. 
Flora,  24  Ark.  151;  Greenfield  v.  Carlton, 
30  Ark.  647;  State  v.  Speyer,  182  Mo.  77, 
81  S.  W.  430;  State  v.  Lee,  113  Mo.  App. 
200,  87  S.  W.  627. 

The  filing  of  the  demurrer  entered  their 
appearance. 

Miller  v.  State,  36  Ark.  276. 

This  was  a  constructive  criminal  con- 
tempt, and  the  court  itself  had  power  to  pro- 
ceed on  its  own  motion. 

Ex  parte  Wright,  66  Ind.  604;  Re  Nevitt» 
64  C.  C.  A.  622,  117  Fed.  448;  Powers  ▼. 
People,  114  111.  App.  323;  CarlLee  v.  State, 
102  Ark.  122,  143  S.  W.  909;  Lyman  r. 
State,  90  Ark.  696,  119  S.  W.  1116. 

The  purported  information  stated  facts 
sufficient  to  constitute  a  contempt. 

State  ex  rel.  Hoefs  v.  District  Ct.  113 
Minn.  304,  129  N.  W.  583;  Binns  v.  SUte. 
35  Ark.  118. 

The  disclaimer  is  not  sufficient  to  purge 
the  contempt. 

Tel^ram  Newspaper  Co.  v.  Com.  172 
Mass.  294,  44  L.R.A.  159,  70  Am.  St.  Rep. 
280,  62  N.  E.  446;  State  v.  Simmons,  1  Ark. 
266. 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

As  we  said  in  Ex  parte  Winn,  —  Ark. 
— ,  150  S.  W.  399:  "No  question  is  raised 
here  .  .  .  as  to  the  form  in  which  a  re- 
view by  this  court  is  sought.  Therefore  we 
pretermit  any  discussion  of  that  question. 
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the  case  may  be  treated  as  being  either 
here  on  appeal  or  on  writ  of  certiorari." 

The  information  under  the  official  oath 
of  the  prosecuting  attorney  and  the  citation 
directed  by  the  judge  to  be  issued  by  the 
clerk,  setting  forth  the  information  showing 
the  grounds  upon  which  the  petitioners  were 
cited  to  appear  and  show  cause  why  they 
should  not  be  dealt  with  for  contempt,  were 
sufficient  to  give  the  court  jurisdiction.  The 
information  made  by  the  prosecuting  attor- 
ney under  his  official  oath  was  sufficient, 
even  though  not  specially  verified  by  him,  to 
meet  the  requirements  of  the  law,  as  an  ac- 
cusation setting  forth  the  offense  with  which 
the  petitioners  were  charged. 

The  citation  alone,  embodying  the  infor- 
mation which  the  court  ordered  to  ))e  en- 
tered upon  its  record,  was  sufficient  to  meet 
the  requirements  of  the  law,  as  announced 
by  this  ccourt  in  CarlLee  v.  State,  102  Ark. 
122,  143  S.  W.  909,  to  give  the  accused  peti- 
tioners information  of*  the  offense  with 
which  they  were  charged. 

The  citation  was  duly  served  upon  the 
petitioners  Moseley  and  Freer  before  the  re- 
turn day  thereof,  and,  although  the  appel- 
lants Poindexter  and  Going  were  not  served 
before  the  return  day,  they  were  served  be- 
fore the  cause  was  heard.  All  the  peti- 
tioners appeared  and  made  no  objection  to 
the  service.  They,  therefore,  cannot  now 
complain  that  they  were  not  duly  served 
with  process. 

It  is  unnecessary  to  determine  as  to 
whether  the  information  and  citation  stated 
facts  sufficient  to  constitute  a  contempt  of 
court;  for  the  whole  case  was  developed  on 
evidence  taken  before  the  court,  and  the 
question  now  is  as  to  whether  or  not  the 
evidence  was  sufficient  to  warrant  the  court 
in  finding  the  petitioners  guilty  of  con- 
tempt. 

Treating  the  testimony  bearing  upon  the 
ease  of  each  petitioner  separately,  we  are 
of  the  opinion  tha^  there  was  no  evidence  to 
warrant  the  court  in  adjudging  Poindexter 
guilty  of  contempt.  There  was  no  testi- 
mony to  warrant  the  inference  that  he  was 
instrumental  in  inviting  the  bailiff  and  the 
juror  to  the  room  he  occupied,  for  the  pur- 
pose of  furnishing  liquor  to  influence  the 
juror  in  rendering  his  verdict.  His  gener- 
osity and  courtesy  in  sharing  his  room,  in 
an  emergency,  with  associate  counsel,  madu 
him  the  innocent  victim  of  the  unfortunate 
circumstances,  which  afterwards  developed 
and  over  which  he  had  no  control,  that 
doubtless  caused  the  trial  judge  to  conclude 
that  he  was  concerned,  or  at  least  acqui- 
esced, in  the  improper  conduct  of  the  other 
petitioners. 

Poindexter  did  not  know  that  Going  had 
a  bottle  of  liquor,  when   he  consented  to ' 
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share  the  room  with  him.  He  did  not  know 
that  Croing  had  invited  anyone  to  go  to  his 
room  for  the  purpose  of  drinking  liquor, 
much  less  the  bailiff  and  the  juror.  When 
the  bailiff  and  the  juror  knocked  at  the  door 
of  Poindexter's  room  and  were  invited  to 
come  in,  he  did  not  know  before  their  en- 
trance who  it  was  that  knocked,  nor  what 
their  purpose  was.  The  liquor  did  not  be- 
long to  him.  It  was  brought  to  the  room 
without  his  knowledge.  He  did  not  ask 
them  to  take  a  drink,  but  simply  continued 
making  his  toilet,  as  he  was  doing  at  the 
time  they  entered  the  room.  Instead  of  in- 
viting the  bailiff  and  the  juror  to  take  a 
drink  of  liquor,  he  states  that  he  protested, 
saying:  "You  ought  not  to  come  here;  you 
are  going  to  get  us  all  into  trouble."  Poin- 
dexter had  never  taken  a  drink  of  liquor 
in  his  life,  and  did  not  approve  of  the  use 
of  it  by  others.  He  had  nothing  to  do  what- 
ever with  the  episode,  and  should  not  be 
censured  and  held  for  contempt,  merely  be- 
cause he  failed  to  exclude  the  bailiff  and  the 
juror  from  his  room;  nor  should  he  be  held 
for  contempt  because  he  failed  to  report  the 
matter  to  the  circuit  judge. 

The  court,  from  the  questions  propounded 
to  Poindexter,  seems  to  have  considered  that 
it  was  the  duty  of  Poindexter  to  have  called 
the  matter  to  his  attention  as  soon  as  it 
occurred;  but  we  do  not  agree  with  the 
court,  and  are  of  the  opinion  that  Poin- 
dexter gives  a  perfectly  reasonable  and 
plausible  explanation  of  why  he  did  not  do 
so,  which  should  have  been  accepted  by  the 
court. 

Poindexter  testified  that  had  he  known, 
when  the  door  was  closed  and  the  knocking 
was  heard  at  the  door,  that  it  waa  the 
bailiff  and  one  of  the  jurors,  he  would  not 
have  said  "Come  in,"  and  "he  would  not 
have  stayed  in  the  room,  if  he  had  had 
time  to  consider  the  matter ;  but  it  was  one 
of  those  things  that  comes  so  suddenly  that 
a  person  does  not  have  time  to  make  up  his 
mind  as  to  what  is  best  to  do."  Freer  was 
not  a  friend  of  Poindexter,  and  while  the 
latter  fully  appreciated  the  fact  that  it  was 
improper  for  Freer  and  the  juror  to  be  in 
hid  room  under  the  circumstances,  yet  ho 
did  not  feel  called  upon  to  give  publicity  to 
the  matter,  because  he  was  in  no  way  re- 
sponsible for  the  unfortunate  and  embar- 
rassing situation,  and  doubtless  felt  that  if 
he  had  reported  the  matter  to  the  court 
it  might  have  prejudiced  the  juror  against 
him,  and  in  some  way  have  jeopardized  the 
interest  of  his  client. 

In  our  opinion  the  testimony  thoroughly 
exonerates  Poindexter  from  any  contemptu- 
ous conduct,  and  the  court  erred  in  not  so 
holding. 

The  cases  of  Going,  Freer,  and  Moeeley 
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are  different  from  Poindexter's.  The  testi-  * 
mony  of  the  hailiff,  Freer,  and  the  juror 
Moselej,  shows  that  on  the  evening  after 
the  arrival  of  Gk>ing  they  met  him  at  the 
head  of  the  stairs  in  the  hotel,  and  he  invited 
them  to  his  room  to  take  a  drink  of  whisky. 
Ck>ing  testified  that  he  wouldn't  invite  a 
juror  to  his  r^om  and  would  not  give  him  a 
drink  with  a  view  of  influencing  him,  and 
that  he  "did  not  know  by  what  means  Freer 
or  Moseley  knew  that  there  was  whisky  in 
his  room,  unless  one  of  them  spoke  to  him, 
and  he,  not  knowing  that  the  bailiff  or 
juror  was  connected  with  the  court,  replied 
that  he  had  some  whisky."  Going  does 
not  deny  that  he  extended  to  Freer  and 
Moseley  an  invitation  to  take  a  drink  of 
whisky  in  his  room.  He  only  says  that  he 
did  not  know  that  the  one  was  the  bailiff 
and  the  other  a  juror.  He  says  at  that  time 
they  were  strangers  to  him.  So  the  testi- 
mony shows  that  he  met  these  men,  whom 
he  did  not  know  personally,  and  of  whose 
official  character  he  was  not  then  advised, 
and  invited  them  to  his  room  to  take  a 
drink  of  whisky,  without  first  taking  the 
precaution  to  inquire  whether  either  one 
had  any  connection  with  the  trial  then  in 
progress.  Yet  he  knew  the  crowded  condi- 
tion of  the  hotel,  and  must  have  known  that 
the  jury  in  charge  of  the  bailiff  was  being 
entertained  there.  On  the  second  occasion, 
when  the  juror  and  the  bailiff  went  to  his 
room  on  their  own  motion  to  get  a  drink 
of  whisky,  he  did  know  of  their  relation  to 
the  trial,  yet  he  did  not  admonish  them 
that  it  would  be  improper,  on  account  of  the 
connection  they  all  had  with  the  trial,  and 
because  of  the  court's  instructions,  for  them, 
with  or  without  his  invitation,  to  drink  of 
his  liquor  in  his  own  room.  In  explanation 
of  his  conduct  on  this  occasion,  he  says :  "I 
would  not  knowingly  permit  a  juror  to  come 
to  my  room ;  but  when  you  have  got  a  man's 
life  on  your  hands,  and  a  juror  comes  to 
your  room,  the  question  of  what  you  would 
(io  or  wouldn't  do  is  a  proposition  that  no 
man  can  say  until  they  go  through  that 
very  experience. 

Now,  when  Senator  Going  left  the  Senate 
to  go  to  the  dry  town  of  Walnut  Ridge  to 
serve  as  lawyer  in  the  defense  of  a  client 
who  was  on  trial  for  murder,  he  equipped 
himself  with  what  he  termed  a  "vial"  of 
liquor,  and,  being  a  vial,  it  was  presumably 
for  his  own  use.  But  on  the  evening  after 
his  arrival  we  find  him  prepared  from  that 
"little  bottle  of  medicine"  "to  give  strong 
drink  unto  him  that  is  ready  to  perish  and 
wine  to  those  that  be  of  heavy  hearts." 
Both  the  Bailiff  and  the  juror  Moseley  seem 
to  have  been  in  that  condition.  For  the 
bailiff,  after  he  and  the  juror  were  invited, 
though  protesting  that  the  juror  "shouldn't 
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go,"  that  it  was  "shaky"  for  him  to  do  ao, 
nevertheless  permitted  him  to  go,  and  went 
with  him  and  took  a  drink  himself  from 
Going's  vial.  The  juror  who  "never  refused 
a  drink"  when  asked  to  take  one,  and  who 
took  it  when  he  found  it,  whether  asked  or 
not  said  that  he  "felt  bad,  he  was  tired  and 
worn  out,"  "was  not  used  to  being  penned 
up  like  cattle,"  and  "had  to  have  a  drink," 
and  was  going  after  it  whether  the  bailiff 
went  with  him  or  not.  It  should  be  here  re- 
marked that  Going's  vial  contained  enough 
liquor,  as  shown  by  his  own  testimony,  to 
furnish  a  drink  "to  several  persons"  on  two 
occasions,  besides  the  bailiff  and  juror. 

So  here  we  have  the  spectacle  of  one  of 
the  leading  lawyers  for  the  defense  in  hie 
priva^  room,  giving  liquor  to  one  of  tiie 
jurors  and  also  to  the  bailiff  having  the  jnrr 
in  charge.  The  bailiff  was  shown  to  be  in 
sympathy  with  the  prosecution,  and  it  was 
believed  that  the  juror  Moseley  at  that 
time  was  also  unfavorable  to  the  defendant. 
But  there  was  no  verdict,  and  after  the 
mistrial  it  was  found  that  juror  Moseley 
was  one  of  two  who  voted  for  a  verdiet  of 
manslaughter,  while  eight  were  for  murdo- 
io  the  first  degree,  and  two  for  murder  in 
the  second  degree.  The  defendant,  on  a 
second  trial,  was  convicted  of  murder  in  the 
second  degree  and  sentenced  to  twenty 
years  in  the  penitentiary. 

It  occurs  to  us  that  the  maxim,  Ignorantia 
legis  neminem  eacuaat,  applies  with  pecu- 
liar force  to  one  who,  at  the  time  of  his  al- 
leged offense,  was  not  only  a  lawyer,  but 
also  one  of  our  lawmakers.  He  should  b« 
held  to  kno^  the  law,  and  also  the  pro- 
prieties of  professional  conduct^  and  the 
rules  of  court  that  must  obtain  in  the  or- 
derly administration  of  the  law.  So  far  as 
the  bailiff  and  the  juror  are  concerned,  they 
were  under  the  positive  orders  of  the  court 
"to  stay  as  nearly  as  you  can  separated 
from  the  crowds  around  the  hotel,"  and  "to 
let  your  conduct  be  free  from  any  sort  of 
criticism."  Their  conduct,  therefore,  ean 
only  be  explained  upon  the  theory  that  their 
appetite  got  control  over  their  judgment, 
under  the  insidious  infiuence  of  tiie  bewitch- 
ing announcement  by  Going  that  the 
whisky  they  were  invited  to  drink  was 
"sixteen  or  twenty  years  old,"  and  when 
they  took  one  drink  they  found  it  "mighty 
fine  stuff,"  and  "had  to  have"  another. 

Courts  were  created  for  the  purpose  of 
protecting  life  and  property,  and  preserving 
all  the  sacred  rights  vouchsafed  by  the  Ckm- 
stitution  and  statutes.  The  happiness  and 
well-being  of  society  and  the  perpetui^  of 
our  institutions  depend  upon  the  integrity, 
independence,  conservatism,  and  courage  of 
the  courts  in  upholding  the  majesty  of  the 
law.    The  jury  through  all  the  ages  linee 
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Magaa  Charta  has  been  retained  as  an  es- 
sential part  of  the  judicial  system.  It  is 
impossible  to  keep  the  fountains  of  justice 
clean  and  pure,  unless  the  jury  is  free  from 
contaminating  influences.  Strong  drink, 
therefore,  should  be  neither  for  judges  nor 
jurors,  "lest  they  drink,  and  forget  tiie  law, 
and  pervert  righteous  judgment." 
.  What  shall  the  penalty  be?  The  parties 
have  disclaimed  any  intentional  wrongdo- 
ing, and  we  have  reached  the  conclusion 
that  such  was  the  case.  Nevertheless,  the 
conduct  under  review  was  well  calculated  in 
the  eyes  of  the  public  to  bring  the  law  and 
the  tribunal  charged  with  its  enforcement 
in  that  jurisdiction  into  contempt.  Hence 
the  trial  court  was  correct  in  calling  peti- 
tioners Going,  Freer,  and  Moseley  to  ac- 
count, and  in  rebuking  and  punishing*  them 
for  contempt.  But  as  they  sought  in  every 
way  to  purge  themselves  of  intentional  dis- 
respect for  the  court,  and  testified  that 
nothing  was  said  concerning  the  merits  ot 
the  case,  we  are  of  the  opinion  that  justice 
will  be  done,  and  the  dignity  and  authority 
of  the  court  vindicated  when  the  fine  im- 
posed is  paid,  without  imposing  the  jail  sen- 
tence, of  whiclr  petitioners  should  be  re- 
lieved. 

It  is  BO  ordered,  and  the  judgment  other- 
wise affirmed. 


GEORGIA  SUPREAfS  COURT. 

GRACE  MACY  KEEPER,  Plflf.  in  Err., 

V. 

DAVID  H.  KEEFER. 

(—  Ga.  — ,  78  S.  E.  462.) 

DiTorce  —  reconciliation  —  retention  of 
snlt  for  attorneys'  fees. 

1.  Where  a  wife  brought  suit  against  her 
husband,  alleging  a  permanent  separation 
on  account  of  misconduct  on  his  part,  and 
praying  for  permanent  alimony  and  for  an 
allowance  as  temporary  alimony  and  coun- 
sel fees,  and  pending  the  case,  but  before 
the  allowance  of  temporary  alimony  or 
counsel  fees, 'the  parties  adjusted  their  dif- 
ferences, resumed  cohabitation,  and  desired 
that  the  case  be  dismissed,  it  was  proper  to 
enter  an  order  of  dismissal,  and  to  refuse 
to  permit  the  attorneys  for  the  wife  to  in- 
tervene and  become  parties  to  the  case,  or 
to  render  a  judgment  in  that  proceeding  for 
attorneys'  fees. 

Same  —  appointment  of  receiver  —  ef- 
fect. 

2.  The  inclusion  in  the  original  petition 

Headnotes  by  Lumpkin,  J. 

Note.  —  As  to  power  of  court  to  allow  at- 
torneys'  fees   in   divorce  suit   after  recon- 
ciliation of  parties,  see  note  to  Kiddle  v. 
Kiddle,  36  L.R.A.(N.S.)   1001. 
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of  a  prayer  for  the  appointment  of  a  re- 
ceiver to  hold  the  property  of  the  husband 
within  the  jurisdiction,  as  a  means  of  realiz- 
ing on  such  judgment  as  the  wife  might 
obtain,  and  the  appointment  of  a  temporary 
receiver,  did  not  alter  the  case. 

(May  14,  1913.) 

fpRROR  to  the  Superior  Court  for  Fulton 
J  County  to  review  a  judgment  dismissing 
an  action  for  divorce  upon  settlement  of  the 
parties  without  providing  for  payment  of 
the  attorneys'  fees.    Affirmed. 

Statement  by  Inimpkln,  J.: 

On  January  20,  1912,  Mrs.  Grace  Macy 
Keefer  filed  in  Fulton  superior  court  her  pe- 
tion  against  D.  H.  Keefer  and  others,  al- 
leging in  substance  as  follows:  On  April  11, 
1906,  she  was  married  to  D.  H.  Keefer  in 
the  city  of  New  York.  They  came  almost 
immediately  to  the  city  of  Atlanta,  where 
the  defendant  had  previously  resided.  They 
lived  together  as  husband  and  wife  until  a 
few  months  since,  with  the  exception  that  on 
several  occasions  the  plaintiff  was  compelled 
to  live  separate  from  him  on  account  of  his 
cruel  and  inhuman  treatment  of  her,  and 
also  with  the  exception  that  the  defendant 
several  times  absented  himself  from  her 
without  cause  or  reason.  After  her  separa- 
tion from  him,  she  went  back  to  live  with 
him  on  the  faith  of  his  promise  to  treat  her 
with  kindness  and  consideration,  and  at  all 
times  she  has  been  a  devoted  and  faithful 
wife  to  him.  In  July,  1909,  he  left  the  plain- 
tiff and  took  up  his  residence  in  the  city  of 
New  York;  and  he  now  claims  to  be  a  citi- 
zen of  the  state  of  New  York,  though  he 
maintains  an  office  in  the  city  of  Atlanta 
and  claims  to  be  a  member  of  the  bar  of 
that  place.  There  is  no  issue  of  the  mar- 
riage. The  plaintiff  has  two  children  by  a 
former  marriage.  The  husband  and  wife 
are  now  living  in  a  bona  fide  state  of  sep- 
aration, and  no  action  for  divorce  is  pend- 
ing in  the  state  of  Georgia.  She  alleges 
upon  information  and  belief  that  since  the 
separation  the  defendant  has  been  guilty  of 
various  acts  of  adultery.  She  also  alleges 
upon  information  and  belief  that  he  owns  a 
large  amount  of  real  and  personal  property, 
of  the  probable  value  of  $80,000,  and  has  a 
large  income.  He  owns  certain  real  estate 
in  Fulton  county,  of  the  aggregate  value  ot 
at  least  $30,000,  and  also  a  number  of 
shares  in  certain  named  corporations.  Plain- 
tiff owns  certain  property  (a  description  of 
which  is  omitted  from  the  record),  and  other 
than  this  she  has  no  property  which  will 
produce  an  income,  except  certain  shares  of 
stock,  from  which  she  receives  $335  a 
year.  She  is  dependent  upon  the  defendant 
for  maintenance  and  support,  and  a  reason- 
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able  Bum  for  that  purpose  would  be  $250 
per  month.  In  order  to  maintain  this  ac- 
tion, it  will  be  necessary  to  employ  counsel 
in  New  York  and  to  take  numerous  deposi- 
tions, and  a  reasonable  allowance  for  these 
expenses  and  for  the  employment  of  coun- 
sel will  be  $2,000.  The  plaintiff  is  fearful 
that  the  defendant  may  transfer  his  per- 
sonal property  and  conyey  his  real  estate, 
in  which  event  she  will  be  completely  at 
his  mercy  and  without  adequate  means  to 
compel  him  to  provide  for  her  support  and 
maintenance.  She  prayed  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  all  the 
property  of  the  defendant  to  be  found  with- 
in the  jurisdiction  of  the  court;  that  the  de- 
fendant be  enjoined  from  transferring  or 
encumbering  such  property;  that  the  corpo- 
rations named,  in  which  he  holds  stock,  be 
enjoined  from  transferring  any  of  it;  that 
she  have  judgment  against  the  defendant 
for  $250  per  nonth,  and  for  $2,000  for 
counsel  fees  and  expenses  incident  to  this 
litigation,  and  that  the  judgment  be  satis- 
fied out  of  the  property  coming  into  the 
hands  of  the  receiver,  unless  the  defendant 
f^hali  submit  himself  to  the  jurisdiction  of 
the  court,  in  which  event  a  general  judg- 
ment is  also  prayed  against  him,  and  for 
general  relief  and  process. 

A  temporary  receiver  was  appointed.  On 
April  19th  thereafter  the  defendant  pre- 
sented his  petition  to  the  court,  alleging 
that  he  and  his  wife,  the  plaintiff  in  the 
cause,  had  adjusted  their  differences  and 
were  living  together  as  man  and  wife;  that 
since  such  adjustment,  and  after  the  re- 
newed cohabitation,  the  plaintiff  had  re- 
peatedly directed  her  counsel  to  dismiss  the 
case,  but  such  counsel  declined  to  do  so. 
The  defendant  prayed  that  an  order  should 
be  passed  calling  upon  counsel  to  show 
cause  why  the  case  should  not  be  dismissed 
and  the  receiver  discharged.  An  order  was 
granted  accordingly.  Counsel  for  the  plain- 
tiff filed. a  response  to  the  rule,  alleging  in 
substance  as  follows:  During  the  latter  part 
of  October,  1911,  the  plaintiff  employed  them 
to  advise  and  counsel  with  her  in  regard 
to  the  differences  then  existing  between  her 
and  her  husband.  At  that  time  the  plain- 
tiff and  the  defendant  were  living  in  a  state 
of  separation,  and  the  defendant  wab  resid- 
ing in  New  York.  The  plaintiff  decided 
that  it  was  best  to  obtain  an  absolute  di- 
vorce from  her  husband,  and  accordingly 
employed  certain  named  lawyers  of  the  New 
York  bar  to  co-operate  with  these  respond- 
ents in  carrying  out  her  wishes.  As  the 
defendant  was  at  the  time  a  resident  of  the 
state  of  New  York,  and  the  marriage  had 
been  performed  in  that  state,  its  courts 
had  jurisdiction  of  the  suit  for  divorce, 
which  was  accordingly  there  filed.  The 
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plaintiff  and  her  two  children  were  living 
in  Atlanta,  and  the  property  of  the  de- 
fendant was  located  in  Fulton  county.  In 
order  to  procure  temporary  and  permanent 
alimony  it  was  necessary  that  the  petition 
should  be  filed  in  the  superior  coiurt  of  Ful- 
ton county.  Accordingly  these  respond- 
ents, as  attorneys  for  the  plaintiff,  prepared 
and  filed  such  a  petition,  and  upon  it  an 
order  was  passed  placing  the  property  in  the 
hands  of  a  receiver.  They  have  faithfully 
performed  all  services  required  of  them  by 
the  plaintiff,  and  have  advised  and  coun- 
seled her  in  regard  to  the  suit  for  divorce 
pending  in  New  York;  but  they  have  re- 
ceived no  compensation  for  their  Bervices, 
nor  has  she  offered  to  pay  them  therefor. 
On  February  6,  1912,  the  plaintiff  wrote 
from  New  York  to  her  counsel,  directing  ^ 
them  to  dismiss  her  petition,  but  declined 
to  state  to  them  at  whose  cost  the  proceed- 
ing should  be  dismissed,  and  refused  to  make 
any  provision  for  their  compensation.  Two 
thousand  dollars  is  a  reasonable  amount  to 
be  allowed  to  them  as  plaintiff's  attorneys. 
The  report  of  the  receiver  shows  that  he 
has  abundant  property  of  the  defendant  in 
his  possession  with  which  to  pay  all  court 
costs  and  counsel  fees.  They  prayed  that 
they  be  made  parties  plaintiff  in  the  ac- 
tion; that  they  be  allowed  $2,000  as  coun- 
sel fees,  to  be  recovered  out  of  the  property 
in  the  hands  of  the  receiver;  that  the  re- 
ceiver's fees  and  expenses  and  all  court 
costs  be  paid  out  of  the  property  in  his 
hands;  and  that  the  prayer  of  the  petition 
filed  by  the  defendant  be  denied. 

Upon  the  hearing  of  the  petition  for  dis- 
missal of  the  action  and  the  response  there- 
to, the  presiding  judge  passed  this  order: 
"It  having  been  admitted  in  open  court 
that  Mrs.  Grace  Macy  Reefer  has,  situated 
in  Fulton  county,  this  state,  property  of 
the  value  of  $20,000,  and  other  valuable 
property  not  situated  in  the  state  of 
Georgia,  the  value  of  which  is  not  stated, 
it  is  therefore  considered,  ordered,  and  ad- 
judged that  the  petition  to  dismiss  Bald 
cause  be  and  the  same  is  hei^by  granted, 
and  said  case  is  hereby  dismissed."  To ' 
this  order  the  counsel  of  the  plaintiff  ex- 
cepted. The  judge  also  entered  judgment 
against  the  plaintiff  for  the  court  costs  and 
i:eceiver's  fee. 

Messrs.  EMns  &  Spence,  for  plaintiff  in 
error : 

Counsel  fees  allowed  to  the  wife  in  divorce 
proceeding  are  necessaries. 

Parks  V.  Parks,  126  Ga.  438,  56  S.  E.  176; 
Porter  v.  Briggs,  38  Iowa,  166,  18  Am.  Rep. 
27;  2  Bishop,  Marr.  &  Div.  §973;  2  Nelson, 
Div.  &  Sep.  §876;  Sprayberry  v.  Merk,  30 
Ga.  81,  76  Am.  Dec.  837. 
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The  order  of  dismissal  will  not  be  ren- 
dered until  the  attorney  is  paid. 

I^xon  V.  Dixon,  L.  R.  2  Prob.  253,  40 
L.  J.  Prob.  N.  S.  38,  26  L.  T.  N.  S.  135,  19 
Week.  Rep.  787;  Twistleton  v.  Twistleton, 
L.  R.  2  Prob.  330,  26  L.  T.  N.  S.  265,  20 
Week*  Rep.  448;  Green  v.  Green,  40  How. 
Pr.  465;  Burgess  y.  Burgess,  1  Duv.  288; 
Reynolds  v.  Reynolds,  67  Gal.  176,  7  Pac.  480; 
Gregory  v.  Gregory,  32  N.  J.  Eq.  424. 

The  attorney  who  appears  for  the  wife, 
and  does  not  look  to  her  for  compensation 
for  his  services,  has  a  right  to  proceed  in 
the  case  with  the  assurance  that  a  suitable 
fee  will  be  awarded  to  him  by  the  court, 
unless  his  case  is  without  merit  or  probable 
cause. 

Courin^  y.  Cburtney,  4  Ind.  App.  221,  30 
N.  E.  914;  Aspinwall  y.  Sabin,  22  Neb. 
73,  3  Am.  St.  Rep.  268,  34  N.  W.  72;  Davis 
V.  Davis,  141  Ind.  367,  40  N.  E.  803;  Thorn- 
dike  V.  Thomdike,  1  Wash.  Terr.  176;  Lou- 
den V.  Louden,  66  How.  Pr.  411;  Moore  v. 
Moore,  10  Ont.  Rep.  284;  Smith  v.  Smith, 
35  Hun,  378,  affirmed  in  99  N.  Y.  639; 
Lamy  y.  Catron,  6  N.  M.  373,  23  Pac.  773; 
Chase  v.  Chase,  65  How.  Pr.  306,  reversed 
in  29  Hun,  627;  Wagner  v.  Wagner,  34  Minn. 
441,  26  N.  W.  450;  Newman  v.  Newman,  69 
ni.  167;  McCuUoch  y.  Murphy,  45  111.  266; 
Reynolds  v.  Reynolds,  67  Cal.  176,  7  Pac. 
4i80;  Thompson  y.  Thompson,  3  Head,  627; 
Roberts  v.  Roberts,  115  Ga.  263,  90  Am. 
St.  Rep.  108,  41  S.  E.  616;  Spray  berry 
V.  Merk,  30  Ga.  81,  76  Am.  Dec.  637;  Mc- 
Gee  V.  McGee,  10  Ga.  485;  Glenn  v.  Hill,  60 
Ga.  94. 

An  attorney  has  claim  upon  the  husband 
for   services   rendered   his    wife,   and   such 
claim  can  be  maintained  as  for  necessaries. 
McCurley  y.  Stockbridge,  62  Md.  422;  Con- 
ant  V.  Bumham,  133  Mass.  606,  43  Am.  Rep. 
532;  Gyde  v.  Peavy,  74  Iowa,  47,  36  N.  W. 
883;   Morrison   v.   Holt,  42   N.  H.  478,   80 
Am.  Dec.  120;  Read  &  Read  v.  Dickinson, 
151   Iowa,   369,    130   N.  W.    160;    Hays   v. 
Ledman,  28  Misc.  576,  59  N.  Y.  Supp.  6^7; 
Hicks  v.  Stewart,  63  Tex.  Civ.  App.  401, 
118  S.  W.  206;  Hamilton  v.  Salisbury,  133 
Mo.  App.  718,  114  S.  W.  663;   Warner  v. 
Heiden,  28  Wis.  617,  9  Am.  Rep.  616;  Gos- 
sett  V.  Patten,  23  Kan.  340;  Peck  v.  Marl- 
ing 22  W.  Va.  708;  Wood  v.  Wood,  30  Misc. 
50   62  N.  Y.  Supp.  854;   Naumer  v.  Gray, 
28  App.  Div.  629,  61  N.  Y.  Supp.  222;  Mc- 
Dougall  v.  Campbell,  41  U.  C.  Q.  B.  332;  Wol- 
cott  V.  Patterson,  100  Mich.  227,  24  LJI.A. 
629,   58   N.    W.    1006;    Norrell    v.    Norrell, 
138  Ga.  64,  74  S.  E.  757;  Schulz  v.  Schuiz, 
128  Wis.  28,   107   N.   W.  302;    Ceccato   v. 
Deutschman,  19  Tex.  Civ.  App.  434,  47  S.  W. 
739;  FuUhart  v.  Pullhart,  109  Mo.  App.  706, 
83  S.  W.  641 ;  Kellogg  v.  Stoddard,  40  Misc. 
92,  81  N.  Y.  Supp.  271,  89  App.  Div.  137,  84 
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N.  Y.  Supp.  1016;  Naumer  y.  Gray,  28  App. 
Div.  529,  51  N.  Y.  Supp.  222;  White  v. 
Wliite,  60  m.  App.  149;  Miller  v.  Miller, 
76  N.  C.  70;  Hoffman  v.  Hoffman,  7  Robt. 
474;  Glenn  v.  Hill,  50  Ga.  94;  Weaver  v. 
Weaver,  33  Ga.  172;  Sunmer  v.  Sumner,  11*8 
Ga.  408,  45  S.  E.  316. 

Messrs.  Rosser  A  Brandon  for  defend- 
ant in  error. 

Immpkln,  J.,  delivered  the  opinion  of  the 
court: 

The  argument  in  this  case  has  taken  a 
wide  range.  It  has  included,  among  other 
things,  a  discussion  of  the  marital  right  of 
the  husband  as  to  the  wife's  property,  under 
the  common  law,  its  effect  in  leaving  her 
practically  helpless  to  bring  a  divorce  suit 
against  her  husband  or  defend  one  brought 
by  him,  unless  "suit  money"  were  allowed 
her,  the  consequent  treating  of  her  attor- 
neys' fees  in  such  cases  as  in  the  nature  of 
necessaries,  where  the  attorney  in  good 
faith  and  on  probable  cause  prosecuted  or 
defended  a  wife's  divorce  suit  with  her  hus- 
band, the  recognition  of  that  theory  in  this 
state  (Spray berry  v.  Merk,  30  Ga.  81,  76 
Am.  Dec.  637,  decided  in  1860,  distinguished 
from  a  case  involving  other  facts  in  Glenn 
V.  Hill,  60  Ga.  94,  decided  in  1873),  the 
question  of  the  effect  of  the  adoption  of 
the  Code,  which  first  became  of  force  in 
1863,  and  contained  express  provisions  in 
regard  to  allowing  temporary  alimony  and 
attorneys'  fees  pendente  lite,  and  of  the  en- 
actment of  what  is  commonly  called  the 
married  woman's  act  of  1866,  preserving 
her  separate  property  to  her.  We  do  not 
deem  it  necessary  to  folljow  counsel,  over 
the  entire  field  covered  by  their  argu- 
ments. The  case  before  us  is  not  a  suit 
by  the  attorneys  for  the  wife  against 
either  her  or  her  husband,  after  the  termi- 
nation of  the  alimony  suit  between  them; 
and  it  would  be  ranging  into  the  by-paths 
of  obiter  dictum  to  determine  what  might 
be  ruled  in  such  an  action.  Here  the  wife 
sued  her  husband  for  permanent  alimony, 
and  prayed  for  the  allowanpe  of  temporary 
alimony  and  attorneys'  fees,  under  the  stat- 
ute; and  incidentally  a  receiver  was  prayed. 
The  parties  settled  their  differences  and  de- 
sired to  dismiss  the  case.  The  wife's  at- 
torneys objected,  so  far  as  it  affected  the 
allowance  of  attorneys'  fees,  and  prayed  to 
be  made  parties,  and  to  have  fees  awarded 
to  them  in  that  case. 

Upon  an  application  for  the  allowance 
of  temporary  alimony,  including  counsel 
fees,  pending  suit  for  divorce,  or  perma- 
nent alimony,  such  allowance  is  not  a  mat- 
ter  of  arbitrary  right,  under  our  statutes, 
but  a  matter  to  be  determined  by  the  use 
of  a  sound  discretion  applied  to  the  facts 
34 
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of  the  case,  the  causes  of  the  separation, 
and  the  circumstances  of  the  parties.  Civ. 
Code,  §§  2976,  2977,  2979;  Parks  ▼.  Parks, 
126  Ga.  437,  55  S.  E.  176.  In  the  opinion  in 
the  Parks  Case  the  expression  was  used  that 
the  allowance  of  both  alimony  and  coun- 
sel fees,  or  the  allowance  of  one  and  the 
disallowance  of  the  other,  is  a  matter  ad- 
dressed to  the  sound  discretion  of  the  judge, 
after  examination  into  the  causes  of  the 
separation  and  the  circumstances  of  the 
parties.  This  did  not  mean  that  the  two 
things  were  wholly  distinct,  with  the  right 
to  apply  for  one  in  the  client  and  the  other 
in  the  attorney,  but  that,  upon  such  an 
application  by  the  wife,  the  judge  might 
allow  a  sum  for  her  support  and  also  for 
counsel  fees,  one  or  both,  or  neither,  if 
the  evidence  so  authorized.  This  is  made 
evident  by  considering  that  opinion  in  the 
light  of  the  facts  involved,  and  in  connec- 
tion with  other  decisions  of  this  court  and 
the  language  of  the  statute  itself.  Civ. 
Code  §  2976;  Sweat  v.  Sweat,  123  Ga.  801, 
51  S.  £.  716;  Hughes  v.  Hughes,  133  Ga. 
187,  65  S.  £.  404.  It  has  been  said  that  the 
application  for  temporary  alimony,  includ- 
ing attorneys'  fees,  should  be  made  and 
determined  pendente  litCy  but  that  a  judg- 
ment for  such  fees  based  upon  a  verdict 
therefor  was  not  a  nullity.  Van  Dyke  v. 
Van  Dyke,  126  Ga.  492,  54  S.  E.  537.  In 
Weaver  v.  Weaver,  33  Ga.  172,  on  the  hear- 
ing of  an  application  therefor,  an  order 
was  passed  directing  a  husband  to  pay  into 
court  a  certain  amount  to  compensate  coun- 
sel who  represented  his  wife,  and  also  an 
amount  for  the  maintenance  of  the  wife. 
After  the  case  had  been  prepared,  but  be- 
fore trial,  it  was  dismissed.  It  was  held 
that  this  operated  to  rescind  the  order  as 
to  the  alimony  proper  allowed  to  the  wife, 
but  not  as  to  the  fees  of  counsel.  It  was 
said:  "We  see  no  reason  for  compelling 
counsel  to  resort  to  an  independent  action 
when  his  fees  have  been  already  adjudged." 
In  view  of  this  ruling,  it  was  held  in  Rob- 
erts V.  Roberts,  116  Ga.  259,  90  Am.  St. 
Rep.  108,  41  S.  E.  616,  that  when  an  appli- 
cation was  made  for  the  grant  of  alimony 
and  attorneys'  fees,  counsel  for  the  appli- 
cant had  such  a  pecuniary  interest  in  the 
result  that,  under  our  statute,  a  judge  re- 
lated to  him  within  the  fourth  degree  was 
disqualified  from  presiding.  What  was  said 
in  the-  opinion  must  be  considered  in  con- 
nection with  the  question  before  the  court. 
We  are  aware  that  there  is  some  conflict 
of  authority  as  to  whether  a  court  may 
refuse  to  dismiss  a  divorce  case  without 
the  payment  of  attorneys*  fees  to  the  wife's 
attorney,  or  whether  an  order  for  such  fees 
may  be  granted  before  or  in  connection 
with  the  dismissal.  It  is  unnecessary  to 
discuss  the  basis  of  such  decisions,  or  the 
46  L.R.A.(N.S.) 


English  practice  of  taxing  attorneys'  fees 
as  costs.  We  think  the  decisions  which  rule 
that  counsel  for  the  wife  cannot  prolong 
such  a  suit  against  the  wishes  of  their  client 
are  the  sounder  and  more  applicable  to 
the  statutory  procedure  in  this  state  for 
obtaining  temporary  alimony,  including 
counsel  fees,  as  well  as  more  in  accord  with 
public  policy.  There  is  no  law  authorizing 
attorneys,  pending  a  suit  for  divorce  or 
permanent  alimony,  to  make  application  for 
the  allowance  of  temporary  alimony.  Such 
allowance  is  not  a  matter  of  oourse,  but  a 
matter  to  be  determined  upon  a  considera- 
tion of  the  facts.  After  a  wife  has  con- 
doned the  misconduct  alleged  against  the 
husband,  and  the  two  have  resumed  their 
former  relations,  and  when  they  desire  to 
stop  the  legal  controversy  between  them,  it 
would  be  against  sound  public  policy  to 
say  that  they  could  not  do  so,  but  must 
continue  their  case  involuntarily,  and  dis- 
play the  family  skeleton  and  parade  their 
forgiven  grievances,  so  as  to  aid  the  judge 
to  determine  whether,  in  his  discretion,  he 
would  have  granted  alimony,  and  would 
still  award  counsel  fees. 

This  public  policy  in  favor  of  permitting 
a  settlement  of  matrimonial  differences  has 
been  declared  in  other  states.  In  Jordan  ▼. 
Westerman,  62  Mich.  170,  4  Am.  St.  Rejfc. 
836,  28  N.  W.  826,  the  court  was  discuss- 
ing a  contract  by  a  married  woman  made 
with  her  solicitor,  in  advance  of  a  decree 
for  divorce,  to  pay  to  him  one-half  of  what 
should  be  awarded  to  her  as  aUmony. 
Champlin,  J.,  said:  "Public  policy  is  inter- 
ested in  maintaining  the  family  relation. 
The  interests  of  society  require  that  those 
relations  shall  not  be  lightly  severed,  and 
that  families  shall  not  be  broken  up  for 
inadequate  jcauses  or  from  unworthy  mo- 
tives; and  where  differences  have  arisen 
which  threaten  disruption,  public  welfare 
and  the  good  of  society  demand  a  recon- 
ciliation, if  practicable  or  possible.  Con- 
trapts  like  the  one  in  question  tend  directly 
to  prevent  such  reconciliation,  and,  if  legal 
and  valid,  tend  directly  to  bring  around 
alienation  of  husband  and  wife,  by  offer- 
ing a  strong  inducement,  amounting  to  a 
premium,  to  induce  and  advise  the  dissolu- 
tion of  the  marriage  ties  as  a  method  of 
obtaining  relief  from  real  or  fancied  griev- 
ances which  otherwise  would  pass  unno- 
ticed." In  Hillman  v.  Hillman,  42  Wash.  595, 
114  Am.  St.  Rep.  136,  85  Pac.  61,  it  was  held 
that  a  wife  could  enter  into  a  stipulation 
for  the  dismissal  of  her  action  for  divorce 
and  a  pendente  lite  application  for  tempo- 
rary alimony  without  the  consent  of  her  at- 
torneys, and  the  court  could  not  allow  them 
to  intervene  ,in  the  action,  and  thereupon 
enter  a  judgment  in  their  favor  for  their 
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fees  and  for  costs  adyanced  by  them. 
Follerton,  J.,  said:  "It  is  the  policy  of  the 
law  to  encourage  husband  and  wife  to  com- 
promise and  settle  between  themselyes  their 
domestic  troubles,  and  to  discourage  actions 
for  divorce.  Actions  for  diyorce,  therefore, 
which  both  parties  desire  dismissed,  should 
not  be  kept  alive  merely  to  settle  the  claims 
of  counsel  for  attorneys'  fees."  In  Rey- 
nolds y.  Reynolds,  67  Gal.  176,  7  Pac.  480, 
it  was  held  that  if,  pending  an  action  ^or 
divorce,  the  parties  thereto  admit  a  condo- 
nation and  ask  that  the  action  be  dismissed, 
the  court  should  order  a  dismissal,  and  could 
not  thereafter  enter  judgment  against  the 
husband  for  the  counsel  fees  of  the  wife. 
Myrick,  J.,  tersely  said:  ''When  the  hus- 
band and  wife  forgave  and  were  forgiven, 
and  abandoned  their  criminations  and  re- 
eriminations,  the  attorneys  had  but  to 
gather  up  their  briefs  and  retire."'  See  also 
Petersen  v.  Petersen,  76  Neb.  282,  124  Am. 
St.  Rep.  812,  107  N.  W.  391;  Stover  v. 
Stover,  7  Idaho,  185,  61  Pac.  462;  Garden 
y.  Garden,  —  Tenn.  —,  37  S.  W.  1022;  Mc- 
Gulloch  v.  Murphy,  45  HI.  256,  258. 

It  may  be  further  mentioned  that  a  fail- 
ure to  pay  alimony  is  enforceable  by  at- 
tachment, and  if  counsel  fees  awarded  in 
such  an  application  may  be  enforced  in  the 
same  way,  we  might  have  the  spectacle  of 
a  forgiving  wife  being  unwillingly  com- 
pelled to  proceed  to  obtain  a  judgment  and 
then  enforce  it  by  putting  her  repentant 
husband  in  jail  for  nonpayment  of  her  at- 
torneys' fees.  The  exact  point  as  to  public 
policy  has  not  been  decided  in  Georgia.  In 
Ghastain  v.  Lumpkin  &  Wright,  134  6a.  219, 
67  S.  E.  818,  after  a  petition  by  a  wife  for 
divorce  and  for  permanent  and  temporary 
alimony  had  been  filed,  but  before  it  had 
been  served,  the  parties  "resumed  their  re- 
lations to  each  other  as  husband  and  wife," 
and  the  plaintiff  notified  her  counsel  and 
tiie  sheriff  to  proceed  no  further  in  the  case. 
It  was  held  that  her  counsel  could  not 
thereafter  press  the  case,  over  her  pro- 
teat,  by  having  service  perfected  and  ob- 
taining judgment  for  fees.  Had  the  attor- 
neys in  the  present  case,  after  service  had 
been  perfected,  such  a  lien  as  gave  them  a 
right  to  prosecute  the  suit  of  the  wife  in 
spite  of  her  desire  to  dismiss  it  ?  We  think 
not  By  CSvil  Gode,  §3364,  subs.  2  (the 
only  clause, here  relevant),  an  attorney  is 
given  a  lien  upon  "all  suits,  judgments,  and 
decrees  for  money;"  and  it  is  declared  that 
no  person  shall  be  at  liberty  to  satisfy  such 
suit,  judgment,  or  decree  until  the  lien  of 
the  attorney  for  his  fees  is  fully  satisfied, 
and  further  that  attorneys  shall  have  thci 
same  right  and  power  over  such  suits,  jud^- ' 
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ments,  or  decrees,  to  enforce  their  Hens,  "as 
their  clients  had  or  may  have  for  the 
amount  due  them  thereon."  While  the 
language  is  somewhat  broad,  we  think  it 
was  not  intended  to  cover  an  application 
for  alimony  and  counsel  fees.  It  refers  te 
suits  "for  money,"  and  again  to  "the 
amounts  due"  the  clients.  Applications  for 
alimony  are  in  several  respects  quite  dis- 
similar from  the  ordinary  suits  for  money. 
An  order  or  judgment  for  the  payment  of 
alimony  may  be  enforced  by  imprisonment, 
though  the  Gonstitution  prohibits  imprison- 
ment for- debt.  Garlton  v.  Garlton,  44  Ga. 
216;  Lewis  v.  Lewis,  80  Ga.  706,  12  Am. 
St.  Rep.  281,  6  S.  E.  918.  A  decree  grant- 
ing alimony  is  not  a  debt  "foimded  on  a  con- 
tract," within  the  meaning  of  a  statute  pro- 
viding for  relief  from  such  debts  by  a 
discharge  in  insolvency.  Noyes  v.  Hubbard, 
64  Vt.  302,  16  L.RA.  394,  33  Am.  St.  Rep. 
928,  23  Atl.  727.  Alimony  has  been  held  not 
to  be  assignable  in  advance  of  its  allow- 
ance. Jordan  v.  Westerman,  62  Mich.  170, 
4  Am.  St.  Rep.  836,  28  N.  W.  826,  supra. 
Its  basis  is  a  duty  on  the  part  of  the  hus- 
band, rather  than  an  indebtedness.  These 
illustrations  will  serve  to  show  that  such 
an  action  (at  least  before  a  judgment  fix- 
ing a  sum  as  an  allowance)  is  not  a  suit 
"for  money,"  or  one  for  an  "amount  due" 
a  client,  within  the  meaning  of  the  statute 
regulating  attorneys'  liens.  Gertainly  the 
legislature  never  contemplated  that  an  at- 
torney could  insist  on  continuing  to  prose- 
cute a  wife's  suit  for  divorce  after  she 
had  condoned  the  alleged  offense,  and  re- 
sumed cohabitation  with  her*  husband,  and 
no  longer  desired  a  divorce. 

The  same  reason  of  public  policy  ap* 
plies  to  the  cessation  of  a  suit  for  alimony 
based  on  the  fact  that  the  husband  and  wife 
were  living  separate  at  the  time  of  its  com- 
mencement. .  The  mere  addition  of  a  prayer 
for  a  receiver  to  hold  the  property  of  the 
husband  to  be  found  within  the  jurisdic- 
tion, as  a  means  of  securing  payment  of 
such  amount  of  alimony  as  might  be 
awarded,  and  the  appointment  of  a  tempo 
rary  receiver,  would  not  change  the  nature 
of  the  action.  The  situation  of  the  attor- 
neys in  this  case  is  not  so  unfortunate  as 
it  might*  seem  at  a  casual  glance.  It  ap- 
pears that  their  client  and  her  husband 
are  both  amply  solvent,  and  the  ruling  here 
made  only  goes  to  the  extent  of  holding 
that  the  attorneys  cannot  intervene  in  this 
suit, — or  obtain  a  judgment  for  fees  there- 
in,  or  prevent   its   dismissal. 

Judgment  affirmed. 

All  the  Justices  concur, 
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UililNOIS  SUPREME  COX7RT. 

DAVID  SAUL  KLAFTER,  Appt., 

V. 

STATE    BOARD    OF    EXAMINERS    OF 

ARCHITECTS. 

(259  111.  15,  102  N.  E.  193.) 

Idoense  —  architect  -^  revocation  — 
trial. 

1.  The  action  of  a  judicial  tribunal  is 
not  necessary  to  the  revocation  of  the  li- 
cense of  an  architect. 

Constitutional  law  —  departments  of 
government  —  Judicial  power  —  revo- 
cation of  license. 

2.  The  revocation  of  the  license  of  an 
architect  for  cause  by  a  state  board  is  not 
an  exercise  of  judicial  power. 

liesislf^tnre  —  delegation  of  power  — 
discretion  of  state  board. 

3.  There  is  no  delegation  of  power  in  con- 
ferring upon  a  state  board  authority  to  re- 
voke the  license  of  an  architect  for  gross  in- 
competency or  recklessness  in  the  construc- 
tion of  a  building. 

Statute  —  revocation  of  license  —  un- 
certainty. 

4.  A  statute  authorizing  the  revocation  of 
an  architect's  license  for  gross  incompetency 
or  recklessness  in  the  construction  of  build- 
ings is  not  void  for  uncertainty. 

License  —  revocation  —  sufficiency  of 
charge.  • 

6.  If  a  charge  against  an  architect,  un- 
der a  statute  permitting  revocation  of  his 
license  for  gross  incompetencv  or  reckless- 
ness in  the  construction  of  buildings,  is  not 
sufficiently  specific  to  permit  him  to  pre- 
pare properly  his  defense,  it  is  the  duty  of 
the  board 'of  Examiners,  upon  his  request, 
to  require  the  charge  to  be  made  more 
specific. 

(June  18,  1913.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County  dis- 
missing a  bill  filed  to  enjoin  defendants 
from  proceeding  with  complainant's  trial 
upon  charges  for  the  revocation  of  his 
license  as  an  architect.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  licBosky  &  Plumb  and  W.  A. 
Bowles  for  appellant. 

Mr.  Henry  R.  Baldwin,  with  Messrs. 
P.  J.  liucey,  Attorney  Genial,  and 
Charles  E.  Pope,  for  appellee. 

Note.  —  Except  Klaftee  v.  State  Ex- 
aminers, no  case  has  been  found  relating 
to  revocation  of  architect's  license.  For 
regulation  of  architects,  see  the  note  to 
People  ex  rel.  Laist  v.  Lower,  36  L.R.A. 
(N.S.)   1203. 

Generally  as  to  revocation  of  license  from 
public,  see  Index  to  L.RJ^.  Notes,  License, 
§§  17  and  18. 
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Carter,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  filed  by  appellant  in  the 
superior  court  of  Cook  county,  praying  for 
an  injunction  restraining  the  state  board 
of  examiners  of  architects  from  proceed- 
ing with  his  trial  upon  a  citation  issued  by 
said  board  and  served  upon  him,  requiring 
him  to  appear  in  open  public  trial  on  cer- 
tain charges  on  January  24,  1913.  An 
answer  was  filed,  and  after  a  hearing  the 
chancellor  dismissed  the  bill  for  want  of 
equity,  at  complainant's  costs.  The  appeal 
has  been  brought  direct  to  this  court,  on 
the  ground  that  constitutional  questions  are 
involved. 

The  bill  alleged  that  appellant  bad  been 
engaged  in  the  practice  of  architecture  as 
a  profession  in  Illinois  under  a  license  is- 
sued to  him  in  1907  by  said  board  of  ex- 
aminers and  yearly  renewals  thereof;  that 
§  10  of  the  act  providing  for  the  licensing 
of  architects  and  regulating  the  practice 
of  architecture  as  a  profession,  in  force  July 
1,  1897,  as  amended,  is  void,  especially  that 
part  which  provides  that  "any  license  so 
granted  may  be  revoked  by  unanimous  vote 
of  the  state  board  of  examiners  of  archi- 
tects for  gross  incompetency  or  reckless- 
ness in  the  construction  of  buildings,  or  for 
dishonest  practices  oh  the  part  of  the 
holder  thereof,"  etc.  Kurd's  Stat.  1911,  p. 
87. 

Counsel  contend  that  appellant's  right,  as 
a  licensed  architect,  to  practise  his  pro- 
fession is  inherent,  protected  by  the  Con- 
stitutions of  this  state  and  of  the  United 
States,  and  that  he  cannot  be  deprived  of 
this  right,  except  by  judicial  proceedings 
in  a  court  of  competent  jurisdiction;  that 
the  state  board  of  examiners  of  architects 
under  said  act  is  not  a  judicial  body.  They 
further  argue  that  the  above  provision  of 
§  10  of  the  act  is  void  for  uncertainty. 
Practically  every  argument  urged  by  coun- 
sel on  these  questions  has  been  passed  on, 
adversely  to  their  contentions  by  this  court, 
in  People  v.  Apfelbaum,  251  111.  18,  95  K. 
E.  995,  where  this  court  held  constitution- 
al a  provision  of  the  medical  practice  act 
authorizing  the  state  board  of  health  to  re- 
fuse or  to  revoke  licenses  to  practise  medi- 
cine. Counsel,  however,  state  that  they  do 
not  seek  to  have  that  opinion  overruled, 
but  think  it  can  be  fairly  distinguished, 
both  on  the  law  and  the  facts,  from  the  case 
now  under  consideration.  Wejdo  not  agree 
with  them  on  either  of  these  points. 

It  is  conceded  that  this  court,  in  People 
ex  rel.  Laist  v.  Lower,  261  111.  627,  36  L.R^. 
(N.S.)  1203,  96  N.  E.  346,  has  held  this  stat- 
ute is  not  in  violation  of  the  state  or  Fed- 
eral Constitution  as  to  due  process  of  law, 
in    requiring   an    examination    and    lioenae 
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before  one  can  practise  architecture  in  this 
state;  but  it  is  argued  that  the  authority 
to  require  an  examination  to  obtain  a  li- 
cense is  entirely  different  from  depriving 
one  of  that  right  after  he  has  been  duly  li- 
censed; that  the  latter  act  is  a  penalty; 
and  that  one  cannot  be  deprived  of  his  right 
to  follow  his  profession,  after  he  has  been 
once  duly  licensed,  other  than  by  a  judg- 
ment of  forefeiture  by  a  judicial  tribunal. 
The  right  of  the  state  to  provide  for  the 
general  welfare  of  its  people  by  prescrib- 
ing Buch  regulations  as  will  secure  or  tend 
to  secure  them  against  the  consequences  of 
ignorance  and  incapacity,  and  to  that  end 
to  exact  in  many  pursuits  and  professions 
a  certain  degree  of  skill  and  learning,  is 
upheld  by  the  great  weight  of  authority  as 
an  exercise  of  the  police  power  of  the  state. 
Dent  v.  West  Virginia,  129  U.  S.  114,  32  L. 
ed.  623,  9  Sup.  Ct.  Rep.  231;  People  ▼. 
Evans,  247  Dl.  547,  93  N.  £.  388. 

This  court  held  in  People  v.  Apfelbaum, 
supra,  that  there  was  no  distinction  be- 
tween granting  a  license  and  revoking  one 
already  granted;  that  each  was  the  exer- 
cise of  the  police  power;  that  the  object  in 
both  cases  was  to  exclude  an  incompetent 
or  unworthy  person  from  the  practice  of  his 
profession.  See  also  to  the  same  effect, 
State  ex  rel.  Chapman  v.  State  Medical 
Examiners,  34  Minn.  387,  26  N.  W.  123; 
MefTert  v.  State  Bd.  of  Medical  Registration 
(Meffert  v.  Packer)  66  Kan.  710,  1  L.R.A. 
(N.S.)  811,  72  Pac.  247,  affirmed  in  195  U.  S. 
625,  49  L.  ed.  350,  25  Sup.  Ct.  Rep.  790.  A 
license  is  not  revoked  as  a  punishment,  but 
in  the  exercise  of  the  state's  discretion, 
under  its  police  power,  as  to  whether  the 
person  holding  the  license  is  properly  qual- 
ified to  continue  in  his  profession.  Hawker 
V.  New  York,  170  U.  S.  189,  42  L.  ed.  1002, 
18  Sup.  Ct.  Rep.  573. 

Appellant's  argument  that  due  process  of 
law  in  revoking  a  license  must  necessarily 
consist  of  judicial  proceedings  in  a  court  of 
competent  jurisdiction  cannot  be  sustained. 
This  court  said  in  People  v.  Apfelbaum, 
supra,  on  page  27:  "Due  process  of  law 
does  not  necessarily  imply  judicial  proceed- 
ings. Orderly  proceedings  according  to  es- 
tablished rules  which  do  not  violate  funda- 
mental right  must  be  observed,  but  there 
Is  no  vested  right  in  any  particular  remedy 
or  form  of  proceeding.  A  general  law,  ad- 
ministered in  its  regular  course  according  to 
the  form  of  procedure  suitable  and  proper 
to  the  nature  of  the  case,  conformable  to 
the  fundamental  rules  of  right  and  affecting 
all  persons  alike,  js  due  process."  The  au- 
thorities in  other  jurisdictions  are  in  accord 
with  this  holding.  "Due  process  is  not 
necessarily  judicial  process."  Reetz  v.  Mich- 
igan, 188  U.  S.  505,  47  L.  ed.  563,  23  Sup. » 
46  L.R.A.(N.S.) 


Ct.  Rep.  390.  "Any  legal  proceeding  en- 
forced by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  de- 
vised in  the  discretion  of  the  legislative 
power,  in  furtherance  of  the  general  public 
good,  which  regards  and  preserves  these 
principles  of  liberty  and  justice,  must  be 
held  to  be  due  process  of  law."  Hurtado 
V.  CaUfomia,  110  U.  S.  516,  28  L.  ed.  232, 
4  Sup.  Ct.  Rep.  Ill,  292.  "Due  process  of 
law  in  each  particular  case  means  such  an 
exertion  of  the  powers  of  government  as  the 
settled  maxims  of  law  permit  and  sanction, 
and  under  such  safeguards  for  the  protec- 
tion of  individual  rights  as  those  maxims 
prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs."  Cooley,  Const. 
Lim.  7th  ed.  506,  "Due  process  of  law"  is 
equivalent  to  "the  law  of  the  land."  The 
purpose  of  the  constitutional  requirement 
as  to  due  process  of  law  is  to  protect  every 
person  in  his  personal  and  property  rights 
against  the  arbitrary  action  of  any  person 
or  authority. 

A  revocation  by  the  state  board  of  ex- 
aminers of  architects  of  appellant's  li- 
cense would  not  be  the  exercise  by  that 
body  of  judicial  power.  The  authority  to 
ascertain  facts  and  apply  the  law  to  the 
facts  when  ascertained  often  devolves  upon 
other  departments  of  government  than  the 
judiciary.  Judgment  and  discretion  aa  re- 
quired often  of  every  public  official.  It 
would  be  difficult  to  draw  the  precise  line 
separating  the  judicial  from  other  depart- 
ments of  government.  France  v.  State,  57 
Ohio  St.  1,  47  N.  £.  1041.  No  one,  so  far  as 
we  are  aware,  has  ever  attempted  it.  Offi- 
cial duties  are,  in  general,  classed  under 
three  heads:  Executive,  legislative,  and  ju- 
dicial. Such  classification  is  not  exact,  and 
the  duties  of  many  officers  cannot  be  ex- 
clusively arranged  under  any  of  these  three 
heads.  2  Cooley,  Torts,  3d  ed.  752.  Ju- 
dicial power  does  not  apply  to  cases  where 
judgment  is  exercised  as  incident  to  the  ex- 
ecution of  ministerial  power.  Owners  of 
Lands  v.  People,  113  111.  296.  The  gr||iting 
or  revocation  of  a  license  by  a  stata  board 
similar  to  the  one  here  in  question  was 
held  by  this  court  in  People  v.  Apfelbaum, 
supra,  not  to  be  the  exercise  of  judicial  pow- 
er, as  that  term  is  understood  in  reference 
to  the  distribution  of  the  powers  of  gov- 
ernment. See,  to  the  same  effect,  among 
many  other  authorities:  People  ex  rel.  Shep- 
pard  V.  Illinois  State  Dental  Examiners, 
110  HI.  180;  State  ex  rel.  Chapman  v. 
State  Medical  Examiners,  34  Minn.  387,  26 
N.  W.  123;  Kettles  v.  People,  221  Dl.  221,  77 
N.  E.  472;  Douglas  v.  People,  225  El.  536,  8 
L.RJ^.(N.S;)  1116,  116  Am,  St.  Rep.  162,  80 
N.  E.  341;  Aurora  v.  Schoeberlein,  230  111. 
496,  82  N.  E.  860;  People  ex  rel.  Miller  y. 
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Chicago,  234  111.  416,  84  N.  E.  1044;  Meffert 
V.  State  Bd.  of  Medical  Registration  (Mef- 
fert V.  Packer)  66  Kan.  710,  1  L,RA.(N.S.) 
811,  72  Pac.  247,  affirmed  in  1»6  U.  S.  626, 
49  L.  ed.  350,  26  Sup.  Ct.  Rep.  790;  Ken- 
nedy y.  State  Bd.  of  Registration,  145  Mich. 
241,  108  K.  W.  730,  9  Ann.  Gas.  125;  State 
ex  rel.  McAnally  v.  Goodier,  195  Mo.  551,  93 
S.  W.  928;  People  ▼.  Hasbrouck,  11  Utah, 
291,  89  Pac.  918,  10  Am.  Crim.  Rep.  445; 
Spurgeon  y.  Rhodes,  167  Ind.  1,  78  K.  B.  228; 
Bradley  y.  Richmond,  227  U.  S.  477,  57  L. 
ed.  603,  33  Sup.  Ct.  Rep.  318. 

The  further  argument  is  made  that  the 
statute  is  yoid  for  uncertainty,  in  that  it 
does  not  define  what  is  meant  by  "gross  in- 
competency or  recklessness  in  the  construc- 
tion of  buildings,"  the  portion  of  the  stat- 
ute on  which  the  charge  against  appellant 
was  founded.  It  is  most  earnestly  insisted 
that  such  a  charge  is  so  uncertain  as 
to  be  yoid,  as  it  does  not  adyitfe  him  so 
that  he  can  prepare  for  his  defense.  This 
argument  finds  support  in  certain  decisions 
of  the  California  and  Kentucky  courts.  The 
weight  of  authority,  howeyer,  in  other  juris- 
dictions is  in  fayor  of  the  yalidity  of  stat- 
utes with  wording  similar  to  the  one  here 
in  question.  See  reyiew  of  authorities  in 
note  to  Hewitt  y.  State  Medical  Examiners, 
7  Ann.  Cas.  750.  The  argument  on  this 
point  seems  to  be  based  partially  on  the 
ground  that  the  legislature  cannot  delegate 
power  to  the  state  board  of  examiners  of 
architects.  We  do  not  think  the  power  to 
legislate  is  conferred  by  this  act  upon  that 
board.  "The  true  distinction  is  between  the 
delegation  of  power  to  make  the  law,  which 
inyolyes  a  discretion  as  to  what  the  law 
shall  be,  and  conferring  an  authority  or  dis- 
cretion as  to  its  execution,  to  be  exercised 
under  and  in  pursuance  of  the  law."  Suth- 
erland, Stat.  Const.  §  68;  People  ex  rel. 
Lockwood  &  S.  Co.  y.  Grand  Trunk  Western 
R.  Co.  232  HI.  292,  83  N.  E.  839;  State  y. 
Briggs,  45  Or.  366,  77  Pac.  750,  78  Pac. 
361^  2  Ann.  Cas.  424,  and  note;  Spiegler  y. 
ChU^go,  216  HI.  114,  74  N.  E.  718.  This 
court,  in  People  y.  Apfelbaum,  supra,  con- 
strued a  statute  practically  as  general  in 
its  wording  as  not  yoid  for  uncertainty. 
This  court  has  held  that  under  the  city 
ciyil  service  law  it  was  not  required,  in  ad- 
yance,  to  specify  in  written  rules  every  case 
which  would  be  deemed  cause  for  removal. 
Joyce  v.  Chicago,  216  HI.  466,  75  N.  E.  184; 
Kammann  v.  Chicago,  222  HI.  63,  78  N.  E. 
16.  In  People  ex  rel.  Sheppard  v.  Hlinois 
State  Dental  Examiners,  110  HI.  180,  we 
held  that  the  meaning  of  the  word  "reput- 
able" was  not  so  uncertain  as  to  make  the 
law  void;  that  whether  a  dental  college 
was  reputable  was  a  question  of  fact  to  be 
decided  by  the  board.  In  People  use  of 
State  Bd.  of  Health  v.  McCoy,  125  HI.  289, 
46  L.R.A.(N.S.) 


17  N.  E.  786,  in  construing  a  statute  regu- 
lating the  practice  of  medicine,  it  was  held 
that  the  words,  "unprofessional  or  dishon- 
orable conduct,"  must  be  construed  to  mean 
some  act  or  conduct  that  would,  in  the  com- 
mon judgment,  be  deemed  unprofessional  or 
dishonorable.  Manifestly  the  court  assumed 
that  those  words  were  not  so  general  as  to 
make  the  statute  void  for  uncertainty.  In 
Block  y.  Chicago,  239  HI.  251,  page  263,  130 
Am.  St.  Rep.  219,  87  N.  E.  1011,  it  was 
argued  that  an  ordinance  which  provided 
that  the  chief  of  police  could  prohibit  the 
exhibition  of  any  obscene  or  immoral  pic- 
ture fixed  no  standard  by  which  the  chief 
of  police  could  act.  The  court  said  (p. 
263):  "Manifestly  it  would  be  impossible 
to  specify  in  an  ordinance  every  picture  or 
particular  variety  of  picture  which  would  be 
considered  immoral  or  obscene,  and  no  defi- 
nition could  be  formulated  wMch  would  af- 
ford a  better  standard  than  the  words  of 
the  ordinance."  The  same  reasoning  ap- 
plies to  the  words  "gross  incompetency  or 
recklessness  in  the  construction  of  build- 
ings." These  words  clearly  imply  that  the 
license  shall  not  be  revoked  for  trivial 
causes.  What  actions  or  conduct  of  an 
architect  will  bring  him  within  the  mean- 
ing  of  these  words  must  be  left  to  the 
sound  discretion  of  the  state  board.  It 
must  be  some  act  or  conduct  that  in  the 
common  judgment  would  be  considered 
grossly  incompetent  or  reckless.  It  is  a 
practical  impossibility  to  set  out  in  a  stat- 
ute, in  detail,  every  act  which  would  justi- 
fy the  revocation  of  a  license.  The  re- 
quirements of  the  statute  can  only  be  stated 
in  general  terms,  and  a  reasonable  discre- 
tion reposed  in  the  officials  charged  with  its 
enforcement.  The  statute  in  question  is  not 
void  for  uncertainty. 

The  action  of  the  board  in  revoking  a 
license  must  not  be  arbitrary.  It  must  be 
for  cause  only,  and  based  upon  evidence 
submitted.  People  use  of  State  Bd.  of 
Health  v.  McCoy,  supra;  People  v.  Apfel- 
baum, 251  HI.  18,  95  N.  E.  995.'  The  stat- 
ute here  requires  twenty  days'  notice  to 
the  holder  of  the  license  before  it  is  re- 
voked, as  to  the  character  of  the  charge 
and  the  time  and  place  of  meeting  of  the 
board,  and  he  is  also  entitled  to  subpoena 
witnesses  and  be  heard  in  person  or  by 
counsel.  If  the  charge  against  the  holder 
of  a  license,  on  a  hearing  such  as  this,  is 
not  sufficiently  specific  to  permit  him  to 
prepare  properly  his  defense,  it  is  the  duty 
of  the  board  of  examiners,  on  request  of 
the  holder  of  the  license  or  his  counsel,  to 
require  the  charge  to  be  made  more  specific. 
If  the  discretionary  power  of  the  board  is 
exorcised  with  manifest  injustice,  the  courts 
will  interfere  when  it  is  clearly  shown  that 
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the  discretion  has  been  abused.  Illinois 
State  Dental  Examiners  v.  People,  123  111. 
227,  13  N.  £.  201;  People  ex  rel.  Raster 
V.  Healy,  230  111.  280,  16  LJRA.(N.S.)  603, 
82  N.  E.  599. 

Appellant  further  contends  that  §  10  is 
unconstitutional,  in  that  it  gives  the  state 
board  discretion  as  to  whether  a  new  li- 
cense shall  be  issued  to  one  whose  license 
has  been  revoked.  That  question  is  not 
involved  in  this  case,  as  appellant  has  no 
grievance  in  this  respect.  Even  if,  in  this 
particular,  the  provision  could  be  regarded 
as  unconstitutional,  we  would  not  hold  the 
entire  act  for  that  reason  void.  Williams 
v.  People,  121  111.  84,  11  N.  E.  881 ;  Kettles 
V.  People,  221  III.  221,  77  N.  E.  472;  Brand 
V.  Brand,  252  Dl.  134,  96  N.  E.  918.  We 
therefore  do  not  find  it  necessary  to  discuss 
that  question. 

No  reasons  have  been  suggested,  and  none 
have  occurred  to  us,  which  require  us  to 
hold  that  any  of  the  provisions  of  the  stat- 
ute questioned  in  this  proceeding  are  in 
violation  of  either  the  state  or  Federal  Con- 
stitution. The  decree  of  the  Superior  Court 
will  therefore  be  affirmed. 

Decree  affirmed. 
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ELVINGTON  P.  SPINNEY,  Exr.,  etc.,  of 
Charles  Oscar  Littlefield, 

V. 

LAURA  J.  EATON  et  al. 

(—  Me.  — ,  87  Atl.  378.) 

Will  —  demonstrative  legacy  —  shares  of 
stock. 

Where  a  man,  having  the  bulk  of  his 
property  invested  in  stock  of  a  certain  cor- 
poration, gives  by  will  a  certain  number  of 
shares  of  the  stock  to  each  of  his  sisters  and 
then  divides  the  remainder  of  his  property 
between  his  wife  and  son,  the  gift  to  the 
sisters  will  be  construed  as  demonstrative 
legacies,  so  that  in  case  he  transforms  the 
stock  into  bonds  of  the  corporation  they 
will  not  lapse;  at  least,  where  holding  the 
legacies  to  be  specific  would  result  in  dimin- 
ishing the  interest  of  the  son,  which  the 
testator  had  carefully  guarded. 

(July  7,  1913.) 

Note.  —  As  to  whether  a  bequest  of  stocks 
or  bonds  is  general,  demonstrative,  or  spe- 
cific, see  note  to  Re  Snyder,  11  L.R.A.(N.S.) 
49.  And  see  also  the  later  case  of  Gardner 
V.  McNeal,  40  L.R.A.(N.S.)  653. 

The  effect  of  a  change  in  the  subject-mat- 
ter or  substitution  of  other  property  as  an 
ademption  of  a  specific  legacy  or  devise  is 
treated  in  the  note  to  Gardner  v.  McNeal, 
supra. 
46  L.R,A.(N.S.) 


REPORT  by  the  Supreme  Judicial  Court 
for  York  County  for  the  determination 
by  the  full  court  of  questions  arising  in  a 
suit  for  the  construction  of  the  will  of 
Charles  Oscar  Littlefield,  deceased.  Decree 
construing  will. 
Th«  facts  are  stated  in  the  opinion. 
Mr.  E.  P.  Spinney  for  plaintiff. 

Hanson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  brought  by  the 
executor  to  obtain  a  judicial  construction 
of  the  will  of  Charles  Oscar  Littlefield,  who 
died  September  29,  1911,  leaving  a  widow, 
a  son,  and  three  sisters.  The  will  is  dated 
March  10,  1911. 

At  the  date  of  the  will  the  testator  was 
the  owner  of  1,830  shares  of  the  preferred 
stock  of  the  J.  L.  Prescott  Company,  a  cor- 
poration having  a  place  of  business  at  Pas- 
saic, New  Jersey,  each  of  the  par  value  of 
$100.     . 

The  questions  submitted  for  determina- 
tion arise  under  the  first  three  paragraphs 
of  the  will  and  the  codicil,  whiob  are  as 
follows: 

"First:  I  give  and  bequeath  to  my  sister, 
Laura  J.  Eaton  of  said  Wells,  wife  of 
Joseph  p.  Eaton,  60  shares  of  my  preferred 
stock  in  the  J.  L.  Prescott  Company,  a  cor- 
poration duly  created  by  law  and  having 
its  place  of  business  at  Passaic,  New  Jer- 
sey, and  nothing  more. 

"Second:  1  give  and  bequeath  to  my  sis- 
ter, Alice  Littlefield  Gray,  of  said  Wells, 
wife  of  Edward  Gray,  60  shares  of  my  pre- 
ferred stock  in  the  said  J.  L.  Prescott  Com- 
pany, and  nothing  more. 

"Third:  I  give,  devise,  and  bequeath  to 
my  sister,  Julia  F.  Littlefield,  of  said  Wells, 
100  shares  of  my  preferred  stock  in  the 
said  J.  L.  Prescott  Company,  and  also  a 
home  on  my  homestead  farm  in  said  Wells 
as  long  as  she  remains  single  and  unmar- 
ried, and  if  she  never  marries,  said  home 
on  my  homestead  farm  to  continue  during 
her  natural  life." 

The  codicil,  which  was  dated  March  16, 
1911,  provides  that,  "whereas  by  my  said 
will  I  gave  and  bequeathed  to  my  sister, 
Julia  F.  Littlefield,  in  paragraph  'third'  of 
my  said  will,  100  shares  of  my  preferred 
stock  in  the  J.  L.  Prescott  Company,  and 
whereas  since  the  date  of  my  said  will  and 
the  date  of  this  codicil,  to  wit,  on  the  13th 
day  of  March,  I  have  in  my  lifetime  trans- 
ferred to  my  said  sister,  Julia  F.  Littlefield, 
100  shares  of  my  preferred  stock  in  the  said 
J.  L.  Prescott  Company,  as  witnessed  by 
certificate  of  stock  No.  4,  dated  March  13, 
1911;  and  whereas  I  desire  to  make  a  be- 
quest to  my  niece,  Elva  L.  Gray,  of  said 
Wells,  out  of  the  property  given  my  wife 
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and  son  by  paragraph  'seventh'  of  my  said 
will,  now  I  do  hereby  make,  publish,  and 
declare  this  my  codicil  to  my  last  will  and 
testament,  to  be  annexed  to  and  taken 
and  allowed  as  a  part  thereof. 

"First:  I  do  revoke  the  bequest,  made  in 
paragraph  'third'  of  my  said  will,  of  said 
100  shares  of  my  preferred  stock  in  said 
J.  L.  Prescott  Company  to  my  sister,  Julia 
F.  Littlefleld,  for  the  reason  above  stated, 
but  the  remaining, part  of  said  paragraph 
'third'  of  my  said  will,  relating  to  the  home 
for  my  said  sister,  I  leave  and  give  to  her 
as  stated  therein. 

"Second:  I  ^ve  and  bequeath  to  my 
niece,  Elva  L.  Gray,  above  named,  $1,000." 

On  July  1,  1911,  the  testator  exchanged 
his  1,730  shares  of  preferred  stock  in  the 
J.  L.  Prescott  Company  for  173  first  mort- 
gage bonds  of  the  same  company,  the  de- 
nomination and  value  of  each  bond  being 
$1,000,  and  bearing  date  July  1,  1911.  On 
the  same  day  Julia  F.  Littlefield  exchanged 
her  100  shares  of  preferred  stock  for  10 
bonds  of  the  same  issue. 

Six  questions  are  propounded  to  the 
court,  three  of  which  are  upon  the  char- 
acter of  the  bequests  in  paragraphs  first 
and  second,  relating  to  the  fifty  shares  to 
each  of  the  sisters  named  therein,  viz.:  (1) 
Are  the  legacies  specific?  (2)  General, 
without  any  atttempt  at  a  definite  descrip- 
tion? (3)  Demonstrative,  payable  out  of 
a  specific  fund  primarily,  or  out  of  the  gen- 
eral estate  if  the  fund  does  not  exist  and 
no  such  assets  belong  to  said  estate?  (4) 
Have  the  two  legacies  been  adeemed  or 
lost?  Questions  5  and  6  ask  for  direction 
as  to  payment,  and  interest  to  be  allowed 
if  the  legatees  are  entitled  to  payment  in 
money  under  said  paragraphs. 

The  answer  determining  the  character  of 
the  legacies  involves  not  merely  a  techni- 
cal question  depending  for  its  solution  sole- 
ly upon  the  precise  language  of  the  be- 
quest, but  a  substantial  inquiry  respecting 
the  intention  of  the  testator  as  shown  by 
the  terms  of  the  particular  legacy,  examined 
in  connection  with  all  the  other  provisions 
of  the  will.  Stilphen's  Appeal,  100  Me.  146, 
60  Atl.  888,  4  Ann.  Cas.  158. 

After  bequeathing  the  200  shares  of  pre- 
ferred stock  by  paragraphs  1,  2,  and  3,  the 
testator  says  in  paragraph  "fifth,"  All  the 
rest,  residue,  and  remainder  of  my  shares 
of  the  preferred  stock  in  the  said  J.  L. 
Prescott  Company  which  have  not  been  dis- 
posed of  by  this  will,  I  give  and  bequeath 
to  my  beloved  wife,  Olive  M.  Littlefield, 
and  my  son,  Roland  Smith  Littlefield,  in 
the  following  shares,  amounts,  and  propor- 
tions, to  wit:  one  third  thereof  to  my  said 
wife,  and  two  thirds  thereof  to  my  said 
son." 
46  L.R.A.(N.S.) 


This  paragraph  was  not  changed  by  or 
I  referred  to  in  the  codicil.  Paragraph  7  of 
the  will  reads:  "All  the  rest,  residue,  and 
remainder  of  my  estate,  real,  personal,  and 
mixed,  of  every  name  and  nature,  wherever 
found  or  situate,  not  already  disposed  of, 
I  give,  devise,  and  bequeath  in  equal  shares 
and  amounts  to  my  said  wife  and  son,  to 
them  and  their  assigns  forever." 

Under  the  last-named  clause  the  inven- 
tory shows  about  $12,000  to  be  distributed. 

What,  then,  was  the  intention  of  the 
testator?  His  intention  must  control  the 
disposition  of  his  property,  and  it  is  the 
duty  of  the  court  to  construe  the  will  so 
as  to  carry  out  the  general  purposes  of 
the  testator.  Demeritt  v.  Young,  72  N.  H. 
202,  65  Atl.  1047. 

We  think  the  testator  intended  to  do 
what  the  language  of  paragraphs  1  and  2 
plainly  indicates,  viz,,  to  give  to  each  of 
his  married  sisters  50  shares  of  preferred 
stock  from  the  1,830  shares  owned  by  himi. 

"A  specific  legacy  is  a  bequest  of  a  speci- 
fied part  of  the  testator's  estate  which  ia 
so  distinguished.  A  general  or  demonstra- 
tive legacy  is  not  adeemed  by  the  sale  or 
change  of  the  fund;  but  generally  a  specific 
legacy  is  revoked  by  a  sale  -or  change  of 
form  of  the  thing  bequeathed.  Courts  are 
averse  to  construing  legacies  to  be  specific., 
and  will  not  unless  it  be  clear  that  the 
testator  so  intended." 

"A  legacy  is  general  when  it  is  so  given 
as  not  to  amount  to  a  bequest  of  a  particu- 
lar thing,  or  money  of  the  testator,  as  dis- 
tinguished from  all  others  of  the  same  kind. 

"If  made  payable  primarily  out  of  a  speci- 
fied   fund,   it   is   called   demonstrative." 

Smith's  Appeal,  103  Pa.  559. 

A  demonstrative  legacy  is  a  bequest  of 
a  certain  sum  of  money,  stock,  or  the  like, 
payable  out  of  a  particular  fund  or  seeur- 
ity,  and  partakes  of  the  nature  of  a  gen- 
eral legacy  by  bequeathing  a  specified 
amount,  and  also  of  the  nature  of  a  specific 
legacy  by  pointing  out  the  fund  from  which 
the  payment  is  to  be  made;  but  differs  from 
a  specific  legacy  in  this  particular:  that,  if 
the  fund  pointed  out  for  the  payment  of  the 
legacy  fails,  resort  may  be  had  to  the  gen- 
eral assets  of  the  estate.  Crawford  v.  Mc- 
Carthy, 159  N.  Y.  514,  64  N.  E.  277,  citing 
Willard,  Eq.  Jur.  502,  503;  2  Bouvier's  Law 
Diet.  Rawle's  ed.  161,  and  authorities  there 
cited;   Stilphen's  Appeal,  supra. 

In  this  case  the  bequests  under  considera- 
tion are  in  the  nature  of  a  general  legacy, 
and  the  fund  out  of  which  the  payment  \m 
to  be  made  is  pointed  out.  We  think,  there* 
fore,  they  are  demonstra/tive  legacies. 

Have  the  legacies  been  adeemed  ?  A  care- 
ful reading  of  the  will  and  codicil  leads  ta 
but  one  conclusion  as  to  this  question.    The 
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teBtator  evidently  desired  to  place  the  stock 
of  his  unmarried  sister  where  stte  would 
have  control  of  the  same  from  that  mo- 
ment, and  further  desired  to  give  his  niece 
$1,000.  These  purposes  were  stated  as  the 
reasons  for  making  the  codicil.  There  is  no 
expression  of  desire  or  intent  to  change 
paragraphs  1  and  2,  or  in  any  manner  to 
affect  their  force,  and  there  is  no  ground 
for  an  inference  of  such  intent.  On  the 
contrary,  if  the  change  of  securities  worked 
an  ademption  of  the  two  legacies,  whether 
so  intended  hy  the  testator  or  not,  then  his 
entire  will  would  be  affected,  his  general 
purpose  frustrated,  and  the  interest  of  the 
son,  so  carefully  guarded  in  the  will,  would 
be  lessened  substantially.  Under  such  con- 
struction the  provision  for  distribution  of 
the  stock,  one  third  to  the  wife  and  two 
thirds  to  the  son,  would  be  changed  to  an 
equal  division  between  them  because  of 
such  ademption,  a  result  never  intended  by 
the  testator. 

It  is  apparent  that  at  the  date  of  the 
oodidl  the  testator  had  not  considered  the 
subject  of  exchange  of  stock  for  bonds,  and 
the  exchange  taking  place  three  months 
and  fifteen  days  thereafter  affords  ample 
reason  for  the  conclusion  that  such  change 
was  made  because  the  corporation  had  of  its 
own  motion  changed  the  form  of  its  securi- 
ties, and  the  testator,  in  common  with  other 
stockholders,  assented  to  the  change.  The 
stock  was  exchanged,  not  sold,  and  the  se- 
curity it  represented  is  substantially  the 
same  as  at  the  date  of  the  will.  It  has 
not  lost  its  identity.  It  represents  the 
same  property,  is  of  the  same  value  sub- 
•tantially,  and  the  bonds  in  a  varied  form 
constitute  the  same  fund. 

In  Ford  v.  Ford,  23  N.  H.  212,  a  testator, 
having  made  a  specific  bequest  of  all  notes 
of  hand  which  were  then  payable  to  him, 
and  then  holding  four  notes  signed  by  two 
persons,  afterwards,  before  his  death,  re- 
leased one  of  the  signers,  and  took  new 
notes  for  the  debt  from  the  other  signer, 
secured  by  a  mortgage.  Held,  that  there 
was  no  ademption  of  the  legacy.  See  also 
Gardner  v.  Gardner,  72  N.  H.  267,  66  Atl. 
316,  and  cases  cited. 

We  are  therefore  of  the  opinion,  and  so 
advise  the  executor,  that  there  has  been 
no  ademption  of  the  legacies  mentioned  in 
paragraphs  1  and  2,  and  that  under  the  will 
of  the  testator,  Laura  J.  Eaton  and  Alice 
Littlefield  Gray  are  each  entitled  to  $5,000, 
the  admitted  value  of  the  original  preferred 
stock  severally  bequeathed  to  them,  pay- 
able in  bonds  of  the  J.  L.  Prescott  Ck)m- 
pany,  together  with  the  interest  thereon 
after  September  29,  1911. 

Bill  sustained.    Decree  in  accordance  with 
this  opinion. 
46  L.R.A.(N.S.) 
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SUPREME  CONCLAVE,  IMPROVED  OR- 
DER HEPTASOPHS. 

(119  Md.  655,  87  Atl.  383.) 

Insurance  —  mutual  benefit  —  acqaies- 
oence  in  refusal  to  receive  dues  —  ef- 
fect. 

1.  The  beneficiary  of  a  mutual  benefit  cer- 
tificate cannot  insist  upon  an  estoppel 
against  the  order  because  of  refusal  to  ac- 
cept the  dues  of  a  member  who  is  ill,  if, 
upon  the  representative  of  the  lodge  stating 
that  he  had  information  that  the  member 
is  not  fit  to  be  such  and  should  be  expelled, 
and  that  unless  he  is  permitted  to  lapse  out 
by  nonpayment  of  dues,  he  will  take  the 
matter  before  the  order  and  secure  the  ex- 
pulsion, he  acquiesces  in  the  suggestion 
without  further  attempt  to  pay  dues. 

Same  —  insanity  of  member  ^  effect 
on  nonpayment  of  dues. 

2.  That  a  member  of  a  mutual  benefit 
society  is  insane  does  not  relieve  him  of 
the  consequences  of  neglect  to  pay  dues  if 
there  is  no  provision  to  that  effect  in  the 
rules  of  the  order. 

Same  —  sick  benefits  —  application  in 
payment  of  dues. 

3.  A  local  branch  of  a  mutual  benefit  in- 
surance company  which  has  provided  for 
sick  beiiefits  for  which  the  general  order 
has  assumed  no  responsibilitv  has  no  au- 
thority to  apply  an  amount  aue  a  member 
for  such  benefits  in  payment  of  an  assess- 
ment  against  him,   so  as   to  prevent  his 

Note, '^  Effect  of  inoapacitaUng  iUneaa 
or  insanity  an  failure  to  pay  ifwur- 
Ofnce  premium  when  due. 

The  early  cases  upop  the  question  here 
considered  are  gathered  in  the  note  append- 
ed to  Hipp  V.  Fidelity  Mut.  L.  Ins.  Co. 
12  L.R.A.(N.S.)   319. 

In  accord  with  the  cases  in  the  earlier 
note  it  has  been  held  in  a  subsequent  case 
that  the  insanify  of  a  member  of  a  mutual 
benefit  association  at  the  time  dues  and 
assessments  are  payable  will  not  excuse 
their  nonpayment,  or  operate  so  as  to  keep 
his  insurance  certificate  in  force  during  the 
continuance  of  his  disability.  Scheiber  v. 
Protected  Home  Circle,  146  111.  App.  574. 
The  court  said:  "Insanity  does  not  relieve 
the  insured  from  any  obligation  imposed 
by  the  terms  of  his  insurance  certincate, 
with  the  sole  exception  of  personal  attend- 
ance in  compliance  with  requisite  condi- 
tions, that  may  be  done  by  another  for 
him." 

And  in  Brotherhood  of  R.  Trainmen  v. 
Dee,  101  Tex.  697,  111  S.  W.  396,  it  was 
held  that  the  fact  that  a  m^nber  of  a  mu- 
tual benefit  association  was  sick  and  un- 
conscious at  the  time  an  assessment  was 
due  would  not  prevent  a  forfeiture  because 
of  its  nonpayment.  J.  T.  W. 
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certificate  from  lapsing  for  nonpayment  of 
dues,  where  the  rules  of  the  order  require 
his  dues  to  be  apportioned  between  the 
death  benefit  fund  and  the  general  fund 
of  the  order. 

(Burke,  J.,  dissents.) 

(February  15,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Baltimore  City  Court  in  defend- 
ant's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  benefit 
certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  Parker  Baker  and  George 
G.   RobinBon,  for  appellant: 

The  alleged  suspension  of  McCann  for 
nonpayment  of  December,  1910  (monthly), 
payment  was  void. 

Langnecker  v.  Grand  Lodge,  A.  O.  U.  W. 
Ill  Wis.  279,  66  L.RA..  188,  87  Am.  St.  Rep. 
860,  87  N.  W.  293;  Supreme  Lodge,  A.  0. 
U.  W.  V.  Zuhlke,  30  111.  App.  98. 

It  is  not  necessary  to  appeal  or  apply  for 
reinstatement  from  a  void  suspension  or 
expulsion. 

Barrett  v.  Grand  Lodge,  A.  0.  U.  W.  63 
Misc.  429,  117  N.  Y.  Supp.  125;  29  Cyc.  178, 
179  (note  93) ;  Hall  v.  Supreme  Lodge  K.  H. 
24  Fed.  460;  Bacon,  Ben.  Soc.  p.  218,  §  107; 
Mulroy  v.  Supreme  Lodge,  K.  H.  28  Mo. 
App.  463;  Blumenfeldt  v.  Korschuck,  43  Dl. 
App.  434;  Hoefi'ner  v.  Grand  Lodge,  G.  0.  H. 
41  Mo.  App.  359;  Dague  v.  Grand  Lodge,  B. 
R.  T.  Ill  Md.  96,  73  Atl.  736. 

After  one  refusal  to  accept  the  premium, 
the  insured  is  not  bound  to  make  formal 
tenders  of  subsequent  premiums  on  each 
pay  day. 

Bacon,  Ben.  Soc.  365;  Supreme  Lodge,  K. 
H.  V.  Davis,  26  Colo.  252,  58  Pac.  595;  Hall 
V.  Supreme  Lodge,  K.  H.  24  Fed.  450;  Su- 
preme Council,  0.  C.  F.  v.  Bailey,  21  Ky. 
L.  Rep.  1627,  55  S.  W.  888 ;  Starnes  v.  At- 
lanta Police  Relief  Asso.  2  Ga.  App.  237,  68 
S.  E.  481. 

Messrs.  Olln  Bryan,  Albert  G.  Tol- 
eioii,  and  John  C.  Tolson,  for  appellee: 

There  was  no  legal  tender  in  December, 
1910,  of  McCann's  dues  and  assessments. 

If  there  was  a  legal  tender  of  the  Decem- 
ber assessment  Joseph  A.  McCann,  Jr.,  was 
suspended,  ipso  facto,  on  midnight  of  Jan- 
uary 31,  1911,  for  nonpayment  of  the  Jan- 
uary assessment,  and  was  therefore  under 
suspension  at  time  of  his  death,  in  Feb- 
ruary, 1911. 

Ipso  facto  laws  are  valid. 

United  Order,  G.  C.  v.  Hooser,  160  Ala. 
334,  49  So.  354;  Odd  Fellows*  Ben.  Asso.  v. 
Burton,  83  Ark.  631,  104  S.  W.  163;  Marshall 
V.  Grand  Lodge,  A.  0.  V.  W.  133  Cal.  686, 
66  Pac.  25;  Head  Camp,  P.  J.  W.  W.  v. 
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Woods,  34  Colo.  1,  81  Pac.  261;  Tibbits  v. 
Mutual  Ben.  L.  Ins.  Co.  159  Ind.  671,  65  N. 
E.  1033;  Modem  Woodmen  v.  Breckenridge, 
75  Kah.  373,  10  L.R.A.(N.S.)  136,  89  Pac 
661, 12  Ann.  Cas.  636;  Gifford  v.  Workmen's 
Benefit  Asso.  105  Me.  17,  72  Atl.  680,  17 
Ann.  Gaa.  1173;  Smith  v.  Sovereign  Camp, 
W.  W.  179  Mo.  119,  77  S.  W.  862;  Gruwell 
V.  National  Council,  K.  L.  S.  126  Mo.  App. 
496,  104  S.  W.  884;  Kennedy  v.  Grand  Fra- 
ternity, 36  Mont.  326,  26  L.RA.(N.S.)  78, 
92  Pac.  971;  Field  v.  National  Council,  K. 
L.  S.  64  Neb.  226,  89  N.  W.  773;  Giniao*! 
Calabrian  American  Citizens'  Mut.  Ben. 
Asso.  66  Misc.  162,  121  N.  T.  Supp.  209; 
Riddick  v.  Farmers'  Life  Asso.  132  N.  0. 
11(8,  43  S.  E.  644;  Beeman  v.  Supreme  Lodge, 
S.  H.  216  Pa.  627,  64  Atl.  792;  Joye  v.  South 
Carolina  Mut.  Ins.  Co.  64  S.  C.  371,  32  S.  B. 
446;  Brown  v.  Sovereign  Camp,  W.  W.  20 
Tex.  Civ.  App.  373,  49  S.  W.  893;  Toelle  ▼. 
Central  Verein,  97  Wis.  322,  72  N.  W.  630. 

Subordinate      conclave      officers      cannot 
change  laws. 

Borgraef  e  v.  Supreme  Lodge,  K.  L.  H.  22 
Mo.  App.  127;  Lyon  v.  Supreme  Assembly, 
R.  S.  G.  F.  153  Mass.  83,  26  N.  £.  236; 
Kocher  v.  Supreme  Ck)uncil,  C.  B.  L.  66  N.  J. 
L.  649,  62  L.ItA.  861,  86  Am.  St.  Rep.  687, 
48  Atl.  644;  Modem  Woodmen  v.  Tevis,  54 
C.  0.  A.  293,  117  Fed.  369;  Showalter  ▼. 
Modem  Woodmen,  156  Mich.  390,  120  N.  W. 
996;  Coughlin  v.  Knights  of  Columbus,  79 
Conn.  218,  64  Atl.  223;  Driscoll  v.  Modem 
Brotherhood,  77  Neb.  282,  109  N.  W.  158; 
Ohio  Farmers'  Ins.  Co.  v.  Titus,  82  Ohio  St, 
161,  92  N.  E.  82;  Lat!irop  v.  Modem  Wood- 
men, 56  Or.  440,  106  Pac  328,  109  Pac.  81 ; 
Sterling  V.  Woodmen  of  World,  28  Utah,  605, 
80  Pac.  375;  Morris  v.  Dutchess  Ins.  Co.  67 
W.  Va.  368,  68  S.  E.  22;  Loeffler  v.  Modem 
Woodmen,  100  Wis.  79,  75  N.  W.  1012; 
Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Asso.  183  U.  S.  308,  46  L.  ed.  213,  22  Sup. 
Ct.  Rep.  133;  Burbank  v.  Boston  Police  Re- 
lief Asso.  144  Mass.  434,  11  N.  £.  691;  Grand 
Lodge,  A.  0.  U.  W.  v.  Jesse,  50  HI.  App.  101 ; 
Harvey  v.  Grand  Lodge,  A.  0.  U.  W.  50  Mo. 
App.  472;  McCoy  v.  Roman  Catholic  Mut. 
Ins.  Co.  152  Mass.  272,  25  N.  E.  289;  State 
ex  rel.  Young  v.  Temperance  Benev.  Asso. 
42  Mo.  App.  485;  Karcher  v.  Supreme  Lodge, 
K.  H.  137  Mass.  369;  Hall  v.  Supreme  Lodge, 
K.  H.  24  Fed.  450;  Chamberlain  v.  Lincohi, 
129  Mass.  70;  Rood  v.  Railway  Pass.  & 
F.  C.  Mut.  Ben.  Asso.  31  Fed.  62;  Hale 
V.  Mechanics'  Mut.  F.  Ins.  CJo.  6  Gray, 
169,  66  Am.  Dec.  410;  Baxter  v.  Chel- 
sea Mut.  F.  Ins.  Co.  1  Allen,  294,  79  Am. 
Dec.  730;  Hall  v.  Merrill,  47  Minn.  260,  49 
N.  W.  980;  Manhattan  L.  Ins.  Co.  v.  Myers, 
109  Ky.  372,  59  S.  W.  30;  Bacon,  Ben.  Soc 
§  147;  Evans  v.  Trimountain  Mut.  P.  Ins. 
Ck).  9  Allen,  329. 
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Neither  insanity  nor  sickness  will  excuse 
nonpayment  of  assessment  at  time  due. 

Hawkshaw  y.  Supreme  Lodge,  K.  H.  29 
Fed.  773;  Carpenter  v.  Centennial  Mut.  Life 
Aaao.  68  Iowa,  453,  56  Am.  Rep.  855,  27  N. 
W.  456;  Yoe  t.  Benjamin  C.  Howard  Ma- 
sonic Mut.  Beney.  Asso.  63  Md.  86;  Smith 
▼.  Soyereign  Camp.  W.  W.  179  Mo.  119,  77 
S.  W.  862;  Leffingwell  y.  Grand  Lodge,  A. 
O.  U.  W.  86  Iowa,  279,  53  N.  W.  243;  Han- 
sen y.  Supreme  Lodge,  K.  H.  140  111.  301,  29 
N.  £.  1121;  Ancient  Order  United  Workmen 
y.  Moore,  1  Ky.  L.  Rep.  93. 

Thomas,  J.,  deliyered  the  opinion  of  the 
court: 

This  suit  was  brought  by  the  widow  of 
Joseph  A.  McCann,  Jr.,  of  Baltimore  city, 
on  a  benefit  certificate  issued  to  him  on  the 
25th  of  May,  1908,  by  the  Supreme  Con- 
claye,  Improyed  Order  Heptasophs,  of  Balti- 
more city.    This  certificate,  which  is  set  out 
in  the  declaration,  after  reciting  that  it  "is 
issued  to  Bro.  Joseph  A.  McCann,  Jr.,  a 
member  of  Eutaw  Conclave,  No.  276,  Im- 
proyed Order  Heptasophs,  located  at  Balti- 
more,   Maryland,    upon    evidence    received 
from  said  conclave  that  he  is  a  first-rate 
contributor  to  the  benefit  fund  of  this  order,, 
and   upon   the  express  condition   that  the 
statements  made  by  him  in  his  application 
for  membership  in  said  conclave,  and  the 
statements  certified  by  him  to  the  medical 
examiner,  both  of  which  are  filed  in  the 
supreme  secretary's  office,  be  made  a  part 
of  this  contract,  and,  upon  condition  that 
the  said  member  complies  with,  is  bound,  by, 
and  subject  to  all  and  every  provision  of  the 
laws,  rules,  and  regulations  now  governing 
said  conclave  and  fund,"  etc.,  then  provides: 
"These  conditions  being  complied  with,  the 
Supreme  Conclave,  Improved  Order  Hepta- 
sophs, hereby  promises  and  binds  itself  to 
pay  out  of  its  benefit  fund  to  wife  Annie  J. 
McCann  within  sixty  days  from  receipt  of 
satisfactory   proof   of   death,   the   sum   of 
$1,000  not  more  than  the  amount  of  one 
assessment  in  accordance  with  and  under 
the  provisions  of  the  laws  governing  said 
fund,    upon    satisfactory    evidence    of    the 
death  of  said  member,  and  upon  the  sur- 
render of  this  certificate,  provided  that  said 
member  is  in  good  standing  in  this  order 
at  the  time  of  his  death.    If  death  occurs 
within  one  year  from  date  of  admission, 
only  50  per  centum  of  said  sum  shall  be 
paid,  if  within  two  years  only  60  per  centum 
of  said  sum  shall  be  paid,  if  within  three 
years  only  80  per  centum  of  said  sum  shall 
be  paid,  provided  death  was  not  caused  by 
suicide."    The  narr.  further  alleges:  ''That 
the  said  Joseph  A.  McCann,  Jr.,  faithfully 
complied  with  and  performed  all  and  singu- 
lar the  agreements,  obligations,  and  under- 
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takings  of  the  said  benefit  certificate  on  his 
part  to  be  kept  and  performed,  and  was  a 
member  in  good  standing  in  the  said  body 
corporate  at  the  time  of  his  death;"  that  he 
died  on  the  2d  day  of  February,  1911,  and 
that  his  death  was  not  caused  by  suicide; 
that  he  complied  with  all  the  provisions  of 
the  constitution  and  laws  of  the  order  up 
to  the  time  of  his  death,  "except  so  far  as 
compliance  therewith  was  prevented  by  the 
defendant;"  that  after  his  death  the  plain- 
tifif,  his  widow,  "duly  made  application  to 
the  defendant,  as  required  by  the  laws  of 
said  order,  for  blanks  upon  which  to 
make  and  furnish  to  the  defendant  satis- 
factory proofs  of"  his  death,  but  that  said 
defendant,  "by  its  supreme  secretary,  re- 
fused to  furnish  to  the  said  plaintiff  such 
blanks,  claiming  that  the  said  Joseph  A. 
McCann,  Jr.,  was  not  in  good  standing  at 
the  time  of  his  death,"  whereas  the  said 
McCann  "was  entitled  to  be  on  the  books  of 
the  said  order,  and,  in  contemplation  of  law, 
was  in  good  standing  in  said  order  at  the 
time  of  his  death." 

The  defendant  pleaded  "that  it  was  never 
indebted  as  alleged,"  and  "that  it  did  not 
promise  as  alleged,"  and  for  a  third  plea 
alleged  that  the  said  Joseph  A.  McCann, 
Jr.,  did  at  one  time  hold  a  benefit  certi- 
ficate, which  was  issued  to  him  on  the  25th 
of  May,  1908,  "but  that  he  (the  said  Joseph 
A.  McCann),  having  failed  to  comply  with 
the  constitution  and  laws  of  the  said  de- 
fendant as  embraced  in  §357,  law   15,  of 
the  general  laws  of  the  defendant  society, 
which  said  section  reads  as  follows:    'Sec- 
tion 357.    Any  member  failing  to  pay  his 
regular  monthly  or  extra  payment  within 
the  time  prescribed  for  the  payment  there- 
of shall  thereby  suspend  himself  ipso  facto 
from  all  the  rights  and  benefits  of  the  order, 
as  well  as  the  rights  and  benefits  of  his 
beneficiaries,  and  such  suspension  shall  be 
complete  without  any  notice  or  action  on 
the  art  of  this  conclave  or  any  officer  there- 
of,   or  of  any  officer  of  the  Supreme  Con- 
clave; and  such  person  shall  continue  under 
suspension  until  he   is   reinstated  by   the 
payment  of  all  arrearages  and  compliance 
with  all  the  other  requirements  for  rein- 
statement, as  provided  by  the  laws  of  the 
order,' — was    ipeo    facto    suspended    from 
membership  in  Eutaw  Conclave  No.  276,  one 
of  the  subordinate  conclaves  of  the  defend- 
ant society,  and  from  the  defendant  society, 
and  that  he  was  never  thereafter  reinstated 
to  membership   in  said   defendant   society, 
and  therefore  there  is  no  liability  to  the 
plaintifl'  on  account  of  said  alleged  mem- 
bership in  said  defendant  society,  as  said 
McCann  was  not  a  member  of  said  defend- 
ant   society    at    the     time    of    his    alleged 
death."     For  a  fourth  plea  the  defendant 
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alleged,  in  substance,  that  §  248  of  the  gen- 
eral laws  of  the  defendant  provides  that 
"each  member  of  the  order  shall  pay  to  the 
financier  of  his  conclave,  without  notice, 
twelve  regular  payments  in  each  calendar 
year,  each  of  which  shall  be  due  on  the 
first  day  and  payable  on  or  before  the  last 
day  of  each  calendar  month,  and  in  addi- 
tion to  such  regular  monthly  payments  such 
extra  payments  as  may  from  time  to  time 
be  required  and  laid/'  and  that  the  said 
Joseph  A.  McOann,  Jr.,  failed  to  pay  the 
December  payment  for  1910  on  or  before 
the  last  day  of  the  said  month,  and  by  rea- 
son thereof  he  was  at  the  expiration  of 
said  last  day  of  said  month  "ipso  facto  sus- 
pended from  all  the  rights  and  benefits  of 
the  order;"  that  he  was  never  reinstated 
in  accordance  with  the  laws  of  said  order, 
and  that  his  suspension  "continued  to  exist 
from  the  1st  day  of  January,  1911;"  and 
that  at  the  time  of  his  d^ath  he  was  not  in 
good  standing  in  the  "defendant  society," 
and  his  beneficiary  is  not  entitled  to  any 
"benefit  or  benefits  on  account  of"  said 
benefit  certificate. 

In  reply  to  these  pleas  the  plaintiff  al- 
leged that  the  defendant  refused  to  receive 
from  the  said  Joseph  A.  McCann,  Jr.,  the 
regular  monthly  and  extra  payments  with- 
in the  time  prescribed  for  the  payment 
thereof,  and  notified  him  that  it  would  not 
receive  any  further  payments  from  him  on 
account  of  same;  that  the  said  Joseph  A. 
McCann,  Jr.,  was  not  therefore  lawfully  sus- 
pended from  the  defendant  society;  and 
that  the  defendant,  by  its  said  refusal  to 
receive  said  payment  from  the  said  Joseph 
A.  McCann,  Jr.,  waived  the  provisions  of 
§357  of  its  general  laws.  The  defendant 
traversed  these  replications  and  joined  is- 
sue on  the  first  replication,  alleging  that 
McCann  had  complied  with  all  the  laws  of 
the  defendant  and  was  a  member  thereof 
at  the  time  of  his  death,  and  the  case  was 
tried  upon  issue  joined  on  the  first  and 
second  pleas,  on  the  first  replication,  and 
on  the  rejoinders.  At  the  conclusion  of  the 
plaintiff's  testimony  the  court  below  granted 
an  instruction  that  under  the  pleadings  the 
plaintiff  had  offered  no  evidence  legally  suffi- 
cient to  entitle  her  to  recover,  and  from 
the  judgment  in  favor  of  the  defendant  she 
appealed. 

It  appears  from  the  evidence  that  the  de- 
ceased became  a  member  of  the  Eutaw  Con- 
clave and  of  the  defendant  on  May  25, 
1908;  that  some  months  thereafter  he  was 
confined  to  the  Baltimore  city  jail  at  the  in- 
stance of  the  plaintiff  and  remained  there 
until  he  was  removed  to  the  Springfield 
Hospital,  where  he  died  about  eight  or  nine 
months  later.  She  says  in  her  testimony: 
"Before  I  had  him  locked  up,  I  noticed  he 
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acted  queerly;   he  would  come  downstairs 
without  any  underwear,  just  a  little  shirt 
on;"  that  she  would  speak  to  him  about  it, 
and  he  would  not  be  conscious  that  there 
was  anything  wrong  with  him,  and  she  had 
him  locked  up  because  she  did  not  want  him 
to  expose  himself  to  the  children;  she  did 
not  know  what  was  wrong  with  him;   he 
was  sent  to  the  city  jail,  and  after  be  had 
been  there  about  four  or  five  months  they 
sent  her  word  that  his  mind  was  bad,  and 
after   they   found  his   mind   was   bad    (at 
the  jail)  they  took  him  to  Springfield  Hos- 
pital, which  is  a  hospital  in  Carroll  county 
for  the  insane,  maintained  by  the  state  of 
Maryland;    and  that  he  died  there  abont 
eight  months  thereafter,  in  February,  1911. 
John  M.  Kennedy,  a  brother-in-law  of  the 
deceased,  testified  that  he  was  a  member  of 
Eutaw  Conclave  No.  276;  that  he  attended 
the  meetings  regularly  and  generally  paid 
McCann's  dues    and   assessments    for  him 
when  due,  and  that  they  were  paid  up  to 
November  30,  1910,  but  that  those  due  after 
that  time  were  not  paid;  that  the  plaintiff 
gave  him  the  money  to  pay  McCann's  as- 
sessment due  in  December;  ihtit  he  attended 
a  meeting  of  the  conclave  in  December,  and 
that  as  he  approached  the  desk  of  the  fin- 
ancial   officer   of   the   conclave,   Albert    H. 
Hock,  the  officer  authorized  to  collect  dues 
and  assessments,  to  pay  McCann's  dues  for 
December,  1910,  "before  he  had  time  to  make 
his  business  known"  Hock  said  to  him,  "I 
want  to  see  you;  that  man  Joseph  A.  Mc- 
Cann, Jr.,  you  have  out  there  in  the  hos- 
pital is  not  fit  to  be  a  member  of  this  con- 
clave;"   that   Hock   had   a   letter   making 
certain   charges  against  McCann  and   told 
witness  the  contents  thereof;  that  he  asked 
Hock  to  give  him  the  letter,  which  he  re- 
fused to  do,  stating  that  it  was  the  prop- 
erty of  the  Supreme  Conclave,  and  that  lie 
then  said  to  witness,  "This  man  will  get 
no  more  benefits   from  this  conclave,  and 
the  Supreme  body  will  not  pay  him  any  in- 
surance even  if  he  dies;  we  have  been  in- 
formed that  he  will  not  live  long;  that  he 
is  an  epileptic;  he  was  bom  crazy  and  was 
an  imbecile;"  that  witness  replied  that  he 
did   not  think  there  was  anything  wrong 
with  his  mind  until  he  was  incarcerated, 
and  that  the  officer  replied,  "Oh,  that  boy 
at  twelve  years  old  who  would  attempt  an 
assault  upon  his  mother  is  certainly  an  im- 
becile;" that  he  'Attempted  to  reason  the 
matter  out  with"  Hock  and  told  him  that 
the  plaintiff  had  given  him  the  money  to  pay 
McCann's   dues,   etc.,   but  that  he  replied, 
"We  will  take  no  more;     .    .    .    that  he 
would  not  get  up  in  the  conclave  and  hare 
him  expelled,  but  he  would  let  him  lapse 
out  and  ignore  him  entirely,  and  not  take 
any  more  money  from  him."    On  cross-ex- 
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aznination  this  witness  further  stated  that 
HcOann's  monthly  payment  was  $1.23;  that 
the  Eutaw  Conclave  had  paid  McCann  thir- 
teen sick  benefits  for  the  first  year;  that 
the  first  benefit  was  $2.50  and  others  were 
$5  each,  making  a  total  of  $62.50;  and  that 
his  wife  received  the  same.  In  reply  to  the 
question,  "Did  or  not  Hock  tell  you  that 
yon  had  introduced  a  man  into  the  con- 
clave who  was  suffering  from  epileptic  at- 
tacks and  who  was  a  cocaine  fiend,  and 
that  it  was  the  safer  and  better  plan  for 
them  simply  to  drop  the  matter  rather  than 
have  it  come  up  before  the  conclave,  as  he 
was  going  to  prefer  charges  against  him, 
and  did  you  [meaning  witness]  not  consent 
to  that  action  with  Hock  in  Eutaw  Con- 
clave in  December,  1910?"  the  witness  re- 
plied, "He  told  me  some  of  ^  those  things, 
but  I  never  made  any  consent  to  anything." 
Witness  further  stated  that  Hock  read  to 
him  the  letter  referred  to,  in  which  it  was 
stated  that  McCann  was  a  cocaine  fiend; 
that  he  had  been  confined  in  the  penitentiary 
twice;  that  he  was  an  imbecile;  that  he 
was  bom  crazy;  and  that  he  had  attempted 
an  assault  upon  his  mother,  and  said  for 
these  reasons  he  ought  to  be  expelled  and 
driven  out  of  the  lodge,  and  told  witness 
if  he  protested  against  such  action  he 
would  take  the  matter  up  in  the  conclave 
and  have  him  expelled,  and  that  he  (wit- 
ness) said:  "Well,  I  will  communicate  with 
his  wife  and  make  known  to  her  the  cir- 
cumstances." Witness  states  that  he  did 
report  the  matter  to  the  plaintiff,  and  that 
they  concluded  "that  they  would  await  de- 
velopments as  to  whether  they  (the  lodge) 
were  going  to  recognisse  him  any  further 
as  a  member;"  that  the  plaintiff  never  re- 
ceived any  more  assessment  cards,  and  that 
they  were  convinced  by  that  fact  that  the 
conclave  intended  to  dismiss  him;  that  in 
the  conversation  referred  to  witness  told 
Hock  that  he  would  report  the  matter  to 
the  plaintiff  and  see  what  action  she  would 
take;  that  he  never  made  any  further  effort 
to  pay  McCann's  December  dues  or  Janu- 
ary dues,  never  took  the  matter  up  again 
with  the  financial  officer,  and  never  made 
any  demand  for  sick  benefits. 

It  does  not  appear  from  the  record  that 
any  action  was  ever  taken  by  the  Eutaw 
Conclave  or  by  the  Supreme  (Conclave  with 
reference  to  suspending  or  expelling  Mc- 
Cann, but,  as  we  have  seen,  §357  of  the 
general  laws  of  the  defendant  provides  that 
"any  member  failing,  to  pay  his  regular 
monthly  or  extra  payment  within  the  time 
prescribed  for  the  payment  thereof  shall 
thereby  suspend  himself  ipso  facto  from. all 
rights  and  benefits,-  as  well  as  the  rights 
and  benefits  of  his  beneficiaries;"  and  it  is 
conceded  in  this  case  that  McCann's  dues 
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for  December,  1910,  and  for  January,  1911, 
were  never  paid  at  all. 

The  appellant  contends,  however,  that  the 
defendant  was  estopped  from  relying  upon 
§357  by  the  refusal  of  the  financial  officer 
of  the  Eutaw  Conclave  to  receive,  when 
tendered  to  him,  McCann's  dues  for  Decem- 
ber, 1910,  and  that  McCann  and  those  act- 
ing for  him,  by  such  refusal,  were  relieved 
from  any  obligation  to  make  a  further  of- 
fer of  payment  of  his  December  dues  or 
those  payable  after  that  date,  and  counsel 
for  the  appellant  rely  upon  the  cases  of 
Schlosser  v.  Grand  Lodge,  B.  R.  T.  94  Md. 
362,  50  Atl.  1048;  Dague  v.  Grand  Lodge, 
B.  R.  T.  HI  Md.  95,  73  Atl.  735;  and  Camp 
No.  6,  P.  0.  S.  A.  V.  Arrington,  107  Md.  319, 
68  Atl.  548.  In  those  cases  the  court  held 
that  where  the  failure  to  pay  was  not  due 
to  the  neglect  of  the  plaintiff  or  the  person 
to  whom  the  certificate  was  issued,  but  to 
the  conduct  of  the  defendant  or  its  agent, 
it  could  not  be  relied  upon  as  a  defense; 
and  in  the  case  of  Camp  No.  6,  P.  0.  S.  A. 
V.  Arrington,  supra.  Chief  Judge  Boyd  said: 
"If  the  appellee  is  finally  restored  to  the 
rights  of  a  member,  as  they  existed  prior 
to  his  expulsion,  tbe  appellant  could  not 
escape  liability  on  the  ground  that  his  dues 
had  not  been  paid,  if  it  refused  to  receive 
them.  It  cannot  be  supposed  that  a  respect- 
able order  would  assume  such  a  position; 
but,  if  it  be  attempted  on  that  ground  alone, 
no  court  of  justice  would  permit  it,  as  it 
would  be  a  manifest  fraud."  But  it  is  quite 
apparent,  we  think,  that  those  cases  have 
no  application  to  the  facts  of  this  case. 

It  is  declared  in  the  printed  and  published 
copy  of  the  constitution  and  laws  of  the  de- 
fendant that  the  object  of  the  order  is  "to 
unite  fraternally  all  white  male  persons  of 
sound  health  and  good  moral  character,  who 
are  socially  acceptable,  between  eighteen 
and  fifty  years  of  age,"  and  "to  create  and 
maintain,  by  stated  and  fixed  contributions, 
a  benefit  and  special  fund,  from  which,  on 
satisfactory  evidence  of  the  death  of  a  mem- 
ber who  has  complied  with  all  the  lawful 
requirements  of  the  order,  a  special  sum 
shall  be  paid  to  his  beneficiary  or  beneficia- 
ries as  designated  in  conformity  with  the 
laws  of  the  order." 

Section  241  of  the  law  provides:  "A  per- 
son to  be  eligible  to  membership  in  the  Im- 
proved Order  of  Heptasophs  shall  be  a  white 
male,  between  the  ages  of  eighteen  and  fifty 
years,  of  sound  health,  of  good  moral  char- 
acter, competent  to  earn  a  livelihood  for 
himself  and  family,  and  a  believer  in  a 
Supreme  Being." 

The  letter  which  Hock,  the  financier,  read 
to  Kennedy  belonged  to  the  defendant,  and 
if  the  defendant  or  the  financial  officer 
(financier)  of  Eutaw  Conclave,  the  agent  of 
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the  defendant  for  the  collection  of  the 
monthly  payments,  diacovered  that  McGann 
had  been  improperly  admitted  as  a  member 
of  the  order,  and  that  his  admission  had 
been  secured  or  procured  by  false  or  fraud- 
ulent representations,  it  was  his  manifest 
duty  not  to  accept  from  him  any  further 
payments  on  account  of  his  membership 
until  the.  matter  could  be  reported  to,  in- 
vestigated, and  acted  upon  by  the  Eutaw 
Conclave,  or  the  defendant,  in  accordance 
with  the  laws  of  the  defendant.  Hock, 
therefore,  told  McCann's  brother-in-law, 
when  he  offered  to  pay  McCann's  dues  for 
December,  1910,  what  he  had  learned,  and 
that  in  his  judgment  McCann  was  not  a 
proper  person  to  be  a  member  of  said  con- 
clave and  should  be  expelled;  that  the  bet- 
ter course  to  pursue  was  not  to  take  any 
more  money  from  him  and  'let  him  lapse 
out,"  but  that  if  he  (Kennedy)  protested 
against  that  course  he  would  take  the  mat- 
ter up  in  the  conclave  and  have  him  ex- 
pelled, and  then  Kennedy  said  to  him  that 
he  would  report  the  matter  to  McCann's 
wife  (the  plaintiff)  tq  see  what  action  she 
would  take.  Hock  was  never  afterwards 
approached  about  the  matter  by  either  the 
plaintiff  or  her  brother,  and  no  further  ef- 
fort was  ever  made  by  either  of  them  to  pay 
McCann's  December  or  subsequent  dues  to 
the  defendant  or  to  the  Eutaw  Conclave. 
Under  such  circumstances,  if  the  plaintiff 
did  not  assent  to  the  course  proposed  by 
the  financier  of  Eutaw  Conclave,  she  should 
have  protested  and  insisted  upon  paying 
McCann's  monthly  payments  in  order  that 
the  defendant  or  the  Eutaw  Conclave  might 
have  had  the  opportunity  to  take  such  ac- 
tion as  would  have  relieved  the  defendant 
of  an  obligation  that  the  officer  claimed 
was  improperly  and  unlawfully  imposed 
upon  it.  On  the  other  hand,  if  the  plaintiff 
acquiesced  in  the  course  suggested  by  the 
financier,  she  cannot  now  complain  of  the 
consequences  of  her  own  election.  To  per- 
mit her  now  to  protest  against  the  course 
advised  by  the  officer  of  Eutaw  Conclave 
and  adopted  by  her  would  result  in  a  great 
wrong  to  the  defendant  and  to  those  who 
would  be  required  to  contribute  to  the  fund 
out  of  which  her  claim  would  be  paid. 

The  facts  of  the  case  are  not  disputed. 
McCann  failed  to  pay  the  monthly  pay- 
ments due  in  December,  1910,  and  January, 
1911,  and  thereby,  under  the  laws  of  the 
order,  ''suspended  himself  from  all  the 
rights  and  benefits  of  the  order,  as  well  as 
the  rights"  of  his  beneficiary. 

The  fact  that  McCann  was  sick  or  in- 
sane does  not  relieve  the  plaintiff  of  the 
consequences  of  his  neglect.  The  laws  of 
the  defendant  do  not  make  exceptions  of 
such  cases,  and  his  beneficiary  is  bound  by 


the  terms  of  his  contract.  Yoe  ▼.  Benja- 
min C.  Howard  Mut.  Benev.  Aaan.  6S  Md. 
86;  Hawkshaw  v.  Supreme  Lodge,  K.  H. 
(CO.)  29  Fed.  773.  In  Yoe's  Case  tiie  court 
said:  "The  member  failing  in  hia  lifetime 
to  make  payment,  and  the  thirty  days  hav- 
ing expired  before  his  death,  and  no  one 
being  authorieed  to  make  it  after  his  death, 
to  hold  the  association  liable,  notwithstand- 
ing no  payment  of  the  assessment  has  been 
made,  would  be  to  disregard  the  mutuality 
of  obligation  of  members,  as  well  as  do 
violence  to  the  terms  and  plain  intent  of 
the  article  of  tiie  association  which  we 
have  quoted.  .  .  .  And  the  fact  that  he 
was  part  of  the  time  sick  and  wholly  unable 
to  attend  to  business  constitutes  no  suffi- 
cient legal  excuse  for  the  default  whereby 
this  consequeiice  was  produced." 

It  is  also  urged  by  the  appellant  that,  as 
there  was  some  evidence  to  show  that  in 
December,  1910,  there  was  a  further  amount 
due  McCann  on  account  of  sick  benefits,  it 
should,  as  far  as  necessary,  have  been  ap- 
plied by  the  Eutaw  (Conclave  to  the  pay- 
ment of  his  monthly  payments  due  in  De- 
cember, 1910,  and  January^  1911.  But  §307 
of  the  laws  of  the  order  declares  that  "03 
per  centum  of  each  regular  monthly  pay- 
ment levied  and  called  shall  be  paid  into 
the  benefit  fund,  and  shall  not  be  appro- 
priated for  any  other  purpose  than  the  pay- 
ment of  death  benefits,  or  placed  in  the 
»pecial  fund.  The  balance,  being  7  per 
centum  of  eadi  monthly  payment,  shall  be 
paid  into  the  general  fund,  as  provided  in 
the  Supreme  Conclave  constitution,"  and 
§395  provides:  "Conclaves  may,  in  their 
discretion,  provide  for  the  payment  of  sick 
benefits.  The  Supreme  Conclave  assumes  no 
responsibility  for  sick-benefit  regulations 
.adopted  by  any  subordinate  conclave." 
These  funds  are  therefore  distinct,  and  the 
Eutaw  Conclave  was  not  authorized  to  ap- 
ply any  part  of  the  sick-benefit  fund  to 
the  payment  of  amounts  due  the  "benefit 
fund." 

In  the  case  of  Hansen  v.  Supreme  Lodge, 
K.  H.  140  HI.  301,  29  K.  E.  1121,  where  the 
subordinate  lodges  were  authorized  to  pro- 
vide for  sick  benefits,  the  court  held,  quot- 
ing from  the  syllabus:  "That  under  these 
laws  the  sickness  of  a  member,  and  hia 
right  to  weekly  benefits,  did  not  relieve  him 
from  his  obligation  to  pay  assessments  by 
the  Supreme  Grand  Lodge,  and  that  his  sick 
benefits  could  not  be  applied  to  their  pay- 
ment; such  application  being  confined  to  the 
dues  and  fines  of  the  subordinate  lodge." 
See  also  Hawkshaw  v.  Supreme  Lodge,  K. 
H.  supra. 

It  follows  from  what  we  have  said  that 
there  was  no  error  in  the  ruling  of  the 
court  below  wfthdrawinj;  the  c|i^  from  tlio 
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jury,  and  the  judgment  appealed  from  must 
be  affirmed. 

Judgment  affirmed,  with  cpsta. 

Burke,  J.,  dissents. 
Petition  for  rehearing  denied. 


bia8saohusetts  suprb3ce  jubi- 
ciaij  court. 

ANNIE  R.  BOHAKER 

V. 

TRAVELERS'  INSURANCE  COMPANY. 

(215  Mass.  32,  102  N.  E.  342.) 

Insarance  —  accident  —  person  found 
dead. 

1.  The  court  cannot  say  as  matter  of 
law  that  a  fever  patient  who,  upon  his 
attendant's  return  to  the  room  after  a 
moment's  absence  therefrom,  was  found  to 


have  fallen  to  the  ground  from  a  window 
from  which  the  screen  had  been  torn,  and 
killed  himself,  did  not  die  by  accident  or 
committed  suicide,  so  that  no  recovery  can 
be  had  on  a  policy  insuring  him  against 
bodily  injury  caused  by  accidental  means 
except  suicide. 

Same  —  delirious  patient  —  aoddent  — > 
approximate  cause. 

2.  That  a  person  is  delirious  from  fever 
when  he  falls  from  a  window  to  his  death 
does  not  prevent  the  death  from  being 
effected  directly  or  independently  of  all 
other  causes,  through  external,  violent,  and 
accidental  means,  within  the  meaning  of  a 
policy  insuring  against  death  so  caused. 

evidence  —  death  ~  fall  froni  window 
—  suicide. 

3.  That  a  person  delirious  from  fever 
fell  from  a  window  to  his  death  does  not 
establish  suicide  as  matter  of  law,  since 
the  presumption  against  self-destruction  is 
sufficient  to  sustain  a  finding  that  the  fall 
was  accidental,  and  not  intentionaL 

(May  24,  1913.) 


Note.  —  Liability  under  accident  policy 
for  death  during  delirium. 

Generally  as  effect  of  words  "sane  or 
insane"  or  other  words  relating  to  mental 
condition  in  suicide  clause  in  life  insur- 
ance policy,  see  Cady  v.  Fidelity  i^  C.  Co. 
17  L.RA.(N.S.)  260. 

As  to  liability  under  accident  policy  for 
death  by  drowning,  including  instances 
where  the  drowning  was  brought  about  by 
fainting  and  unconsciousness,  see  note  to 
Clark  V.  Iowa  State  Travelling  Men's  Asso. 
42  L.RA.(N.S.)  631. 

As  to  death  from  suicide  as  one  caused 
through  external,  violent,  and  accidental 
means,  including  cases  where  the  insured 
was  insane  when  he  took  his  life,  see  note 
to  Tuttle  V.  Iowa  State  Travelling  Men's 
Asso.   7   L.R.A.(N.S.)    223. 

The  authority  upon  the  question  of  the 
liability  under  accident  policies  for  death 
occurring  during  delirium  is  meager. 

The  facts  in  Cady  v.  Fidelity  &  C.  Co. 
134  Wis.  322,  17  L.R.A.(N.S.)  260,  113 
N.  W.  967,  are  similar  to  those  involved  in 
BoHAKEB  V.  Travelers'  Ins.  Co.  In  the 
case  referred  to,  which  was  an  action  on 
an  accident  policy  excluding  liability  in 
case  of  death  by  suicide,  sane  or  insane, 
it  was  held  that  suicide,  sane  or  insane,  in- 
volved an  executed  purpose  to  take  one's 
own  life;  and  that  if  the  insured,  during 
the  absence  of  his  nurse,  jumped  into  a 
shaft,  from  the  fifth  floor  of  a  building, 
while  in  a  fit  of  delirium,  without  any  in- 
tention of  taking  his  life,  and  was  killed, 
his  death  did  not  occur  by  suicide  within 
the  meaning  of  the  policy. 

And  it  was  held  that  the  court  did  not 
err  in  failing  to  direct  a  verdict  for.  the 
defendant,  or  in  refusing  to  set  aside  a  ver- 
.diet  in  favor  of  the  insured,  on  the  ground 
that  the  evidence  would  not  reasonably 
admit  of  any  other  inference  than  that  tbe 
46  L,RJL(N.S.) 


insured  intentionally  threw  himself  into 
the  shaft,  where  there  was  evidence  that  he 
was  in  a  hospital  and  had  been  delirious 
at  times  the  day  before  his  death,  and  that 
he  was  much  depressed  on  that  day,  and 
that,  after  his  nurse  had  left  the  room 
for  a  moment,  he  got  up,  ran  up  two  ^ghts 
of  stairs  to  a  part  of  the  building  he  had 
never  been  sin  before,  and  upon  seeing  that 
he  was  pursued  by  a  nurse  he  increased  his 
speed  and  threw  himself  over  a  railing  into 
a  shaft  and  was  killed;  since  it  was  held 
that  from  such  evidence  there  was  room  for 
belief  that  he  was  not  conscious  of  the 
nature  of  his  act.    Ibid. 

In  Travelers*  Ins.  Co.  v.  Melick,  27  L.R.A. 
629,  12  C.  C.  A.  644,  27  U.  S.  App.  547,  6.') 
Fed.  178,  it  was  held  that  a  pistol  wound 
causing  tetanus  with  ereat  bodily  pain  and 
delirium  or  fever  might  be  found  to  be  the 
proximate  cause  of  death,  where  a  person, 
insured  against  accidents,  excluding  suicide, 
sane  or  insane,  and  intentional  injuries, 
cut  his  throat  in  a  period  of  delirium  or 
state  of  frenzy  which  was  uncontrollable. 

In  Carr  v.  Pacific  Mut.  L.  Ins.  Co.  100 
Mo.  App.  602,  75  S.  W.  180,  it  was  held 
that  under  a  policy  exempting  the  insurer 
from  liability  for  injuries  "resulting  direct- 
ly or  indirectly  in  whole  or  in  part  .  .  . 
from  any  disease,  or  bodily  infirmity,"  the 
insured's  injury  was  the  direct,  or  at  least 
indirect,  result  of  his  sickness;  where  the 
evidence  showed  that  he  was  confined  in  a 
hospital  by  a  high  fever,  which  rendered 
him  delirious  to  such  an  extent  that  he  had 
to  be  restrained  by  force  at  times,  and  that 
during  the  temporary  absence  of  his  nurse 
he  left  his  bed,  and  upon  the  nurse's  return 
she  saw  him  falling  from  a  window,  and 
the  insured,  upon  gaining  consciousness,  was 
unable  to  state  the  circumstances  as  to  how 
or  what  caused  him  to  get  out  of  the  win- 
dow. J.  T.  W, 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  on  a  policy  of  accident  insur- 
ance which  resulted  in  a  verdict  for  plain- 
tiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  I.  Badger  and  Wllllain 
Harold  Hitchcock,  for  defendant: 

Plaintiff  in  order  to  recover  must  show 
that  the  injuries  were  "effected  directly  and 
independently  of  all  other  causes,  through 
accidental  mean&." 

Travelers*  Ins.  Co.  v.  McConkey,  127  U.  S. 
661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360; 
Freeman  v.  Mercantile  Mut.  Acci.  Asso.  156 
Mass.  351,  17  L.R.A.  753,  30  N.  E.  1013; 
National  Masonic  Acci.  Asso.  v.  Shryock,  20 
C.  C.  A.  3,  36  U.  S.  App.  658,  73  Fed.  774. 

If  the  agreed  facts  leave  it  open  to  con- 
jecture whether  those  injuries  were  so  ef- 
fected or  not,  she  cannot  recover.  The 
court  may  draw  reasonable  inferences,  but 
it  cannot  guess  as  between  two  or  more 
equally  probable  inferences. 

Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S. 
661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360; 
Carnes  v.  Iowa  State  Traveling  Men's  Asso. 
106  Iowa,  281,  68  Am.  St.  Rep.  306,  76  N. 
W.  6^3;  Kendall  v.  Boston,  118  Mass.  234, 
19  Am.  Rep.  446;  Williams  v.  Citizens' 
Electric  Street  R.  Co.  184  Mass.  437,  68  N. 
E.  840. 

The  insured's  death  was  not  effected 
through  accidental  means. 

United  States  Mut.  Acci.  Asso.  v.  Barry, 
131  U.  S.  100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep. 
755;  Southard  v.  Railway  Pass.  Assur.  Co. 
34  Conn.  574,  Fed.  Cas.  No.  13,182;  Burk- 
hard  v.  Travellers'  Ins.  Co.  102  Pa.  262,  48 
Am.  Rep.  205;  Schneider  v.  Provident  L. 
Ins.  Co.  24  Wis.  28,  1  Am.  Rep.  157;  7  Am. 
Neg.  Cas.  174;  Hamlyn  v.  Crown  Acci.  Ins. 
Co.  [1893]  1  Q.  B.  750,  62  L.  J.  Q.  B.  N.  S. 
409,  4  Reports,  407,  68  L.  T.  N.  S.  701,  41 
Week.  Rep.  531,  57  J.  P.  663;  Re  Scarr 
[1905]  1  K.  B.  387,  2  B.  R.  C.  358,  74  L.  J. 
K.  B.  N.  S.  237,  92  L.  T.  N.  S.  128,  21 
Times  L.  R.  173,  1  Ann.  Cas.  787;  .^tna 
L.  Ins.  Co.  V.  Vandecar,  30  C.  C.  A.  48,  57 
U.  S.  App.  446,  86  Fed.  282;  Paul  v.  Trav- 
elers' Ins.  Co.  112  N.  Y.  472,  3  L.R.A.  443, 
8  Am.  St.  Rep.  758,  20  N.  E.  347. 

The  insured's  death  was  not  effected,  di- 
rectly and  independently  of  all  other  causes, 
through  means  within  the  scope  of  the  pol- 
icy. 

Daniels  v.  New  York,  N.  H.  &  H.  R.  Co. 
183  Mass.  393,  62  L.R.A.  751,  67  N.  E.  424; 
Carr  v.  Pacific  Mut.  L.  Ins.  Co.  100  Mo.  App. 
602,  76  S.  W.  180;  Clark  v.  Employers'  Li- 
ability Assur.  Co.  72  Vt.  458,  48  Atl.  639; 
White  v.  Standard  Life  &  Acci.  Ins.  Co.  95 
VTinn.  77,  103  N.  W.  735,  884,  5  Ann.  Cas. 
40  L.BJL(N.S.) 


83;  Binder  v.  National  Masonic  Acci.  Aaao. 
127  Iowa,  26,  102  N.  W.  190;  ^tna  L.  Ins, 
Co.  V.  Dorney,  68  Ohio  St.  151,  67  N.  E. 
254;  Sharpe  v.  Commercial  Travelers'  Mat. 
Acci.  Asso.  139  Ind.  92,  37  N.  E.  353;  Na- 
tional Masonic  Acci.  Asso.  y.  Shryock,  20 
C.  C.  A.  3,  38  U.  S.  App.  658,  73  Fed.  774; 
Commercial  Travelers'  Mut.  Acci.  As8o.  v. 
Fulton,  24  C.  C.  A.  654,  46  U.  S.  App.  678, 
79  Fed.  423. 

The  insured's  death  was  the  result  of 
suicide,  either  sane  or  insane,  within  the 
meaning  of  this  policy. 

Fidelity  A^  C.  Co.  v.  Weise,  182  HL  496, 
56  N.  E.  640;  Travelers'  Ins.  Co.  v.  Mc- 
Conkey, 127  U.  S.  661,  32  L.  ed.  308,  8  Sup. 
Ct.  Rep.  1360;  Cooper  v.  Massachusetts 
Mut.  L.  Ins.  Co.  102  Mass.  227,  3  Am.  Rep. 
461;  Dean  y.  American  Mut.  L.  Ins.  Co.  4 
Allen,  96;  Cooper  v.  Massachusetts  Mut. 
L.  Ins.  Co.  102  Mass.  227,  3  Am.  Rep.  451; 
Daniels  v.  New  York,  N.  H.  &  H.  R.  Co. 
]  83  Mass.  393,  62  L.R.A.  751,  67  N.  E.  424 ; 
Moore  v.  Northwestern  Mut.  L.  Ins.  Co. 
192  Mass.  468,  78  N.  E.  488,  7  Ann.  Caa. 
656;  De  Gygorza  v.  Knickerbocker  L.  Ins. 
Co.  65  N.  Y.  232;  Billings  v.  Accident  Ins. 
Co.  64  Vt.  78,  17  L,R.A.  89,  33  Am.  St.  Rep. 
913,  24  Atl.  656;  Clarke  v.  Equitable  Life 
Assur.  Soc.  56  C.  C.  A.  200,  118  Fed.  374; 
Scarth  v.  Security  Mut.  Life  Soc.  75  Iowa, 
346,  39  N.  W.  658;  Seitzinger  v.  Modern 
Woodmen,  204  IlL  58,  68  N.  E.  478;  Pierce 
V.  Travelers'  L.  Ins.  Co.  34  Wis.  389;  Hay- 
nie  V.  Knights  Templars  &  M.  Life  Indem- 
nity Co.  139  Mo.  416,  41  S.  W.  461;  Trav- 
elers' Ins.  Co.  V.  McConkey,  127  U.  S.  661, 
32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360. 

Mr.  Alonzo  E.  Tont,  for  plaintiff: 

The  insured  was  found  underneath  the 
window,  suffering  from  injuries  evidently 
produced  by  a  fall,  which  injuries  were  suf- 
ficient to  produce  his  death.  The  plaintiff 
has  here  sustained  the  burden  of  proof,  and 
the  burden  is  on  the  defendant  to  show  that 
the  death  was  caused  by  some  means  not 
coming  within  the  terms  of  the  policy. 

Beard  v.  Indemnity  Ins.  Co.  65  W.  Va. 
283,  64  S.  E.  119,  21  Am.  Neg.  Rep,  371; 
Noyes  v.  Commercial  Travellers'  Eastern 
Acci.  Asso.  190  Mass.  183,  76  N.  E.  665; 
Larkin  v.  Inter-State  Casualty  Co.  43  App. 
Div.  365,  60  N.  Y.  Supp.  205;  Walden  v. 
Banker's  Life  Asso.  89  Neb.  546,  131  N.  W. 
962 ;  Beile  v.  Travelers'  Protective  Asso.  155 
Mo.  App.  629,  135  S.  W.  497;  Freeman  t. 
Travelers'  Ins.  Co.  144  Mass.  672,  12  N.  E. 
372;  Badenfeld  v.  Massachusetts  Mut.  Acci. 
Asso.  154  Mass.  77,  13  L.R.A.  263,  27  N.  E. 
769 ;  Keene  v.  New  England  Mut.  Acci.  Asso. 
161  Mass.  150,  36  N.  E.  891;  Modern  Wood- 
men v.  Craiger,  —  Ind.  — ,  90  N.  E.  84; 
Cooper  V.  Massachusetts  Mut.  L.  Ins.  Co.* 
102  Mass.  227,  3  Am.  Rep.  451;  Travelers' 
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Ins.  Co.  V.  McConkey,  127  U.  S.  661,  32  L. 
ed.  308,  8  Sup.  Ct.  Bep.  1360;  Bouvier's 
Law  Diet.  p.  1064. 

Even  although  it  may  be  found  that  Bab- 
son,  in  his  delirium,  threw  himself  out  of 
the  window,  the  plaintiff  is  entitled  to  re- 
cover. The  sickness  is  merely  a  condition, 
and  not  a  cause. 

MacGilvray,  Ins.  1912,  p.  922;  Winspear 
V.  Accident  Ins.  Co.  L.  R.  6  Q.  B.  Div.  42, 
50  L.  J.  Q.  B.  N.  S.  292,  43  L.  T.  N.  S.  459, 
29  Week.  Rep.  116,  45  J.  P.  110;  Wicks  v. 
Dowell,  [1905]  2  K.  B.  225,  2  Ann.  Cas. 
732;  Lawrence  v.  Accidental  Ins.  Co.  L.  R. 
7  Q.  B.  Div.  216,  50  L.  J.  Q.  B,  N.  S.  522, 
46  L.  T.  N.  S,  29,  29  Week.  Rep.  802,  46  J. 
P.  781;  Reynolds  v.  Accident  Ins.  Co.  22 
L..  T.  N.  S.  820,  18  Week.  Rep.  1141 ;  Beile 
V.  Travelers'  Protective  Asso.  155  Mo.  App. 
629,  136  S.  W.  497;  Ludwig  v.  Preferred 
Acci.  Ins.  Co.  113  Minn.  510,  130  N.  W.  6 ; 
Freeman  v.  Mercantile  Mut.  Acci.  Asso.  156 
Afass.  361,  17  L.R.A.  753,  30  N.  E.  1013; 
Meyer  v.  Fidelity  &  C.  Co.  96  Iowa,  378,  59 
Am.  St.  Rep.  374,  65  N.  W.  328;  Larkin  v. 
Inter-State  Casualty  Co.  43  App.  Div.  366, 
60  N.  Y.  Supp.  205;  iEtna  L.  Ins.  Co.  v. 
Hicks,  23  Tex.  CTiv.  App.  74,  56  S.  W.  87; 
Manufacturers'  Acci.  Indemnity  Co.  v.  Dor- 
gan,  22  L.RA.  620,  7  C.  C.  A.  581,  16  U.  S. 
App.  290,  68  Fed.  945;  Preferred  Acci.  Ins. 
Co.  V.  Muir,  61  C.  C.  A.  456,  126  Fed.  926; 
Commercial  Travelers'  Mut.  Acci.  Asso.  v. 
Fulton,  24  C.  C.  A.  654,  45  U.  S.  App.  678, 
79  Fed.  423;  Travelers'  Ins.  Co.  v.  Melick. 
27  L.RA.  629,  12  C.  C.  A.  544,  27  U.  S. 
App.  547,  66  Fed.  178;  Scheffer  v.  Washing- 
ton City,  V.  M.  ft  G.  S.  R.  Co.  105  U.  S. 
249,  26  L.  ed.  1070;  Hamlyn  v.  Crown  Acci. 
Ins,  Co.  [1P93]  1  Q.  B.  750,  62  L.  J.  Q.  B. 
N.  S.  409,  4  Reports,  407,  68  L.  T.  N.  S.  701, 
41  Week.  Rep.  631,  67  J.  P.  663;  Isitt  v. 
Hallway  Pass.  Assur.  Co.  L.  R.  22  Q.  B. 
I>iv.  504,  58  L.  J.  Q,  B.  N.  S.  191,  60  L.  T. 
N.  S.  297,  37  Week.  Rep.  477;  Equitable 
Acci.  Ins.  Co.  v.  Osborne,  90  Ala.  201,  13 
Ii.RA.  267,  9  So.  869;  Western  Commercial 
Travelers'  Asso.  v.  Smith,  40  L.R.A.  653, 
29  C.  C.  A.  223,  66  U.  S.  App.  393,  86  Fed. 
401;  Fetter  v.  Fidelity  &  C.  Co.  174  Mo. 
266,  61  L.R.A.  459,  97  Am.  St.  Rep.  660, 
73  S.  W.  592. 

Ragg,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  contract  to  recover 
upon  a  policy  of  accident  insurance  for  the 
death  of  the  insured,  John  M.  Babson.  The 
circumstances  under  which  the  insured  lost 
his  life  were  these:  He  was  delirious  by 
reason  of  severe  typhoid  fever,  in  a  room 
with  a  single  window,  which  was  covered 
by  a  screen,  and  its  sill  was  28  inches  above 
the  floor.  Along  the  outside  of  the  building, 
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slightly  below  the  window,  was  a  balcony 
5  feet  wide  with  a  protecting  railing  about 
30  feet  above  the  rough  and  stony  ground 
beneath.  He  was  left  alone  momentarily 
on  an  August  evening  by  his  attendant,  who 
on  returning  found  the  room  vacant,  and 
the  screen,  which  had  been  whole  and  in 
position  when  he  left  the  room,  torn  from 
the  window.  On  immediate  investigation, 
the  insured  was  found  on  the  ground  under 
the  room  unconscious,  with  severe  injuries, 
which,  according  to  physicians,  probably 
would  have  caused  his  death,  even  if  he  had 
not  been  suffering  from  typhoid  fever.  The 
policy  insured  "against  bodily  injuries,  ef- 
fected directly  and  independently  of  all  other 
causes,  through  external,  violent,  and  ac- 
cidental means  (suicide,  whether  sane  or 
insane,  is  not  covered),  as  specified  in"  a 
schedule  annexed* 

The  case  was  tried  without  a  jury  before 
a  judge,  who  found  for  the  plaintiff  after 
refusing  to  rule  as  requested  by  the  defend- 
ant: (1)  That  the  plaintiff  was  not  en- 
titled to  recover  as  matter  of  law;  (2^  that 
the  death  of  the  insured  was  not  effected, 
directly  and  independently  of  all  other 
causeS;  through  external,  violent,  and  acci- 
dental means;  and  (3)  that  the  death  of  the 
insured  was  the  result  of  suicide,  sane  or 
insane,  and  hence  not  covered  by  the  policy. 

1.  The  defendant's  first  request  was  denied 
rightly.  "Accidental  means"  is  used  in  the 
contract  of  insurance  in  its  common  sig- 
nificance of  happening  unexpectedly,  with- 
out intention  or  design.  United  States 
Mut.  Acci.  Asso.  v.  Barry,  131  U.  S.  100,  33 
L.  ed.  60,  9  Sup.  Ct.  Rep.  765.  The  cause 
of  injuries  was  not  wholly  conjectural  as 
matter  of  law.  It  is  plain  that  the  im- 
mediate cause  was  the  fall.  This  mani- 
fested itself  in  evidence  which  was  violent 
and  external.  There  was  basis  for  the  in- 
ference that  it  was  accidental,  as  we  have 
defined  that  word.  It  may  have  been  that 
the  deceased,  in  the  heat  of  his  fever  and 
the  warm  season,  in  an  effort  to  roach 
fresh  air,  went  to  the  balcony  just  outside 
his  window,  and  there  without  premedita- 
tion or  purpose  or  delirium,  but  only 
through  weakness,  lost  his  balance  and 
went  over  the  low  railing,  and  received  mor- 
tal harm.  Cases  where  it  has  been  necessary 
for  a  plaintiff  to  show  negligence  of  some 
person  as  the  cause,  and  where  it  has  been 
said  that  the  cause  was  conjectural,  are 
clearly  distinguishable.  Accident  is  a  far 
more  comprehensive  term  than  negligence. 
Noyes  v.  Commercial  Travelers'  Eastern 
Acci.  Asso.  190  Mass.  171,  76  N.  E.  665; 
Wicks  V.  Dowell,  [1905]  2  K.  B.  225,  2  Ann. 
Cas.  732. 

2.  It  would  have  been  error  to  rule  as 
matter  of  law  that  the  insured's  death  was 
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not  effected  "directly  and  independently  of 
all  other  causes*'  through  accidental  means. 
The  point  of  difficulty  in  this  connection  is 
whether  the  disease  did  not  contribute  to 
the  injuries,  or  at  least  was  it  not  a  cause 
co-operating  with  the  fall  in  inducing  the 
result.  But  the  disease  may  have  been 
found  to  have  been  simply  a  condition,  and 
not  a  moving  cause  of  the  fatal  injuries.  A 
sick  man  may  be  the  subject  of  an  accident, 
which  but  for  his  sickness  would  not  have 
befallen  him.  One  may  meet  his  death  by 
falling  into  imminent  danger  in  a  faint  or 
in  an  attack  of  epilepsy.  But  such  an 
event  commonly  has  been  held  to  be  the  re- 
sult of  accident,  rather  than  of  disease. 

In  Manufacturers'  Acci.  Indemnity  Co.  ▼. 
Dorgan,  22  L.RA.  620,  at  page  625,  7  C.  C. 
A.  581,  16  U.  S.'App.  290,  58  Fed.  945,  it 
was  said  by  Taft,  J.,  at  590:  "If  the  de- 
ceased suffered  death  by  drowning,  no  mat- 
ter what  was  the  cause  of  his  falling  into 
the  water,  whether  disease  or  a  slipping, 
the  (gowning  in  such  case  would  be  the 
proximate  and  sole  cause  of  the  disability 
or  death,  unless  it  appeared  that  death 
would  have  been  the  result,  even  had  there 
been  no  water  at  hand  to  fall  into^  The 
disease  would  be  but  the  condition;  the 
drowning  would  be  the  moving,  sole,  and 
proximate  cause."  To  the  same  effect  in 
substance  are  Winspear  v.  Accident  Ins.  Co. 
L.  R.  6  Q.  B.  Div.  42,  50  L.  J.  Q.  B.  N.  S. 
292,  43  L.  T.  N.  S.  459,  29  Week.  Rep.  116, 
45  J.  P.  110;  Lawrence  v.  Accidental  Ins. 
Co.  L.  R.  7  Q.  B.  Div.  216,  50  L.  J.  Q.  B.  N. 
8.  522,  45  L.  T.  N.  S.  29,  29  Week.  Rep. 
802,  45  J.  P.  781;  Ludwig  v.  Preferred  Acci. 
Ins.  Co.  113  Minn.  510,  130  N.  W.  5;  Pre- 
ferred Acci.  Ins.  Co.  v.  Muir,  61  C.  C.  A. 
456,  126  Fed.  926.  The  language  of  this 
contract,  to  the  effect  that  the  "accidental 
means"  must  have  operated  "independently 
of  all  other  causes"  to  produce  the  death, 
does  not  change  the  general  rule  of  law, 
that  the  proximate  and  not  a  remote  cause 
is  the  one  to  which  the  law  looks.  Many 
instances  are  found  where  two  equally  dom- 
inant causes  co-operate  or  concur  in  pro- 
ducing a  result.  The  very  numerous  cases 
arising  out  of  joint  or  simultaneous  torts 
are  illustrations.  Two  or  more  causes, 
each  pt'oximate  in  character  and  only  one 
of  which  is  accidental,  may  co-operate  in 
producing  an  injury.  In  such  cases  the 
limiting  language  of  the  policy  would  ap- 
ply. 

The    present    policy    does    not    stipulate 

that  there  shall  be  no  recovery,  if  any  other 
circumstance  than  the  accident,  directly  or 
indirectly,  wholly  or  in  part,  proximately 
or  remotely,  contribute  to  the  injury,  as  do 
some  insurance  contracts  which  have  come 
before  the  courts.  The  policy  in  the  case 
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at  bar  does  not  go  so  far  as  to  require  the 
court  to  search  beyond  the  active,  efficient, 
procuring  cause  to  a  cause  of  a  cause.  When 
one  single  predominant  agency  is  disclosed, 
directly  producing  as  a  natural  and  probable 
result  the  injury,  which  is  accidental,  and 
which  operates  independently  of  other  like 
causes,  then  the  effectual  means  required  by 
the  policy  have  been  found.  This  contract 
does  not  require  a  further  and  nicer  analy- 
sis to  ascertain  whether  in  the  chain  of 
causation  another  source  less  demonstrative, 
and  more  attenuated  in  its  effect  or  more 
ulterior  in  its  origin,  may  be  found  which 
may  more  indirectly  have  a  causal  connec- 
tion with  injury.  Freeman  v.  Mercantile 
Mut.  Acci.  Asso.  156  Mass.  351,  17  L.R.A. 
753,  30  N.  E.  1013;  Daniels  v.  New  York, 
N.  H.  i^  H.  R.  Co.  183  Mass.  393,  62  L.R.A. 
751,  67  N.  E.  424.  See  Newton  v.  Wor- 
cester, 174  Mass.  181,  187,  54  N.  E.  521. 

The  single  operating,  proximate  cause, 
therefore,  might  have  been  found  to  be  the 
fall,  and  not  the  fever.  Accident  Ins.  Co. 
V.  Crandal,  120  U.  S.  527,  30  L.  ed.  740,  7 
Sup.  Ct.  Rep.  685;  Scheffer  v.  Washington 
City,  V.  M.  &  G.  S.  R.  Co.  106  U.  S.  249, 
26  L.  ed.  1070;  Isitt  v.  Railway  Pass. 
Assur.  Co.  L.  R.  22  Q.  B.  Div.  504,  58  L.  J. 
Q.  B.  N.  S.  191,  60  L.  T.  N.  S.  297,  37  Week. 
Rep.  477;  Continental  Casualty  Co.  v. 
Lloyd,  165  Ind.  62,  59,  73  N.  E.  824;  Mod- 
ern Woodman  Acci.  Asso.  v.  Shryock,  54 
Neb.  250,  39  L.R.A.  826,  74  N.  W.  607; 
Fetter  v.  Fidelity  &  C.  Co.  174  Mo.  266,  61 
L.R.A.  469,  97  Am.  St.  Rep.  560,  73  S.  W. 
592.  This  having  been  found  as  a  fact,  and 
there  being  some  supporting  evidence,  the 
finding  of  the  trial  judge  will  not  be  dis- 
turbed. 

3.  The  defendant  urges  strongly  that  the 
death  of  the  insured  was  the  result  of 
suicide,  sane  or  insane,  and  hence  there 
could  be  no  recovery.  But  while  that  might 
have  been  found  as  a  fact,  it  could  not  have 
been  ruled  as  matter  of  law.  Suicide  is  a 
crime,  and  involves  a  high  degree  of  moral 
turpitude.  Com.  v.  Mink,  123  Mass.  422,  25 
Am.  Rep.  109.  It  cannot  be  assumed  with- 
out clear  proof.  The  presumption  is  that 
one  does  not  commit  suicide.  Such  a  pre- 
sumption, being  one  of  fact,  stands  until 
overthrown  by  evidence.  Travelers*  Ins. 
Co.  V.  McConkey,  127  U.  S.  661,  32  L.  ed. 
308,  8  Sup.  Ct.  Rep.  1360.  If  it  be  as- 
sumed in  favor  of  the  defendant  that  the 
burden  was  on  the  plaintiff  to  prove  that 
death  was  not  due  to  suicide,  the  presump- 
tion against  self-destruction,  in  the  ab- 
sence of  compelling  circumstances,  sustains 
this  burden.  Even  though  the  insured  was 
suffering  from  delirium,  as  it  is  agreed 
that  he  was,  the  facts  do  not  require  the  in- 
ference that  he  jumped  to  the  ground.     It 
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was  open  to  the  trial  judge  to  find  that  it 
was  through  weakness  or  otherwise,  and 
not  through  conscious  adaptation  of  means 
to  an  end  by  a  mind  unbalanced  by  fever, 
that  he  fell  to  the  earth. 

Exceptions  overruled. 

Judgment  affirmed. 


massachusetts  supreme  jubi- 

ciaij  court. 

KATHERINE  McLEOD 

V. 

SARAH  RAWSON. 

(215  Mass.  257,  102  N.  £.  429.) 

M'esllgeiice  —  defective  premises  —  at- 
tendant on  householder  —  liability  of 
wife. 

1.  A  nurse  called  by  a  physician  to  at- 
tend a  sick  householder  cannot  hold  the 
l&tter^s  wife  liable  for  injuries  caused  by 
a  defective  condition  of  the  premises. 

Same  —  absence  of  light  —  breach  of 
contract  —  liabilfty. 

2.  A  woman  who  promises  a  nurse  at- 
tending her  sick  husband,  that  a  light  will 
be  kept  burning  during  the  night,  may  be 
liable  in  damages  in  case  of  injury  to  the 
nurse  through  the  absence  of  the  light. 

(June  17,  1913.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  opinion  of  the  Su- 
preme Court  after  directing  a  verdict  for 
defendant  in  an  action .  brought  to  recover 
damages  for  personal  injuries  which  were 
alleged  to  have  been  caused  by  defendant's 
negligence.  Judgment  for  plaintiff. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Bana  B.  Gove,  Frederick  J. 
DafiTgett,   and  Francis  P.   Garland,   for 

plaintiff: 

The  question  of  the*  defendant's  negli- 
gence was  for  the  jury. 

Wills  V.  Taylor,  193  Mass.  113,  78  N.  E. 
774;  Hamilton  v.  Taylor,  195  Mass.  68,  80 
N.  E.  592 ;  Wright  v.  Perry,  188  Mass.  268, 
74  N.  E.  328,  18  Am.  Neg.  Rep.  461 ;  Faxon 
V.  Butler,  206  Mass.  600,  138  Am.  St.  Rep. 
405,  92  N.  E.  707,  19  Ann.  Cas.  666. 

Messrs.  Guy  A.  Ham  and  Walter  F. 
Frederick,  for  defendant: 

The  defendant,  under  the  circumstances 
in  this  case,  owed  the  plaintiff  no  duty 
other  than  one  of  refraining  from  any  wilful 
act  that  would  result  in  an  injury  to  the 
plaintiff. 

Sweeny  v.  Old  Colony  &  N.  R.  Co.  10 
Allen,  368,  87  Am.  Dec.  644. 

Even  assuming  that  the  plaintiff  was  a 
licensee  as  to  the  defendant,  the  plaintiff, 
under  the  authorities,  took  the  premises  as 
she  found  them. 

Reardon  v.  Thompson,  149  Mass.  267,  21 
N.  E.  369;  Campbell  v.  Abbott,  176  Mass. 
246,  57  N.  E.  462;  Daley  v.  Kinsman,  182 
Mass.  306,  65  N.  E.  385,  13  Am.  Neg.  Rep. 
95;  Gaffney  v.  Brown,  150  Mass.  479,  23 
N.  E.  233. 

De  Conrcy,  J.,  delivered  the  opinion  of 
the  court: 

It  was  incumbent  on  the  plaintiff  to 
show  that  her  injury  was  due  to  some  un- 
discharged duty  that  the  defendeint  owed 
to  her.  The  house  in  which  the  accident 
occurred  was  not  owned  or  controlled  by 
the  defendant,  but  by  Warren  W.  Rawson, 
her  husband,  since  deceased;  and  the  plain- 
tiff was  called  to  the  premises  by  his  phy- 
sician. There  was  no*  invitation,  express 
or  implied,  extended  to  her  by  the  defendant, 
and  no  relation  existed  between  them  that 


Note.  —  McLeod  v.  Rawson  seems  to  be 
a  case  of  first  impression  upon  the  point 
aj3  to  the  liability,  by  reason  merely  of  the 
relation  of  the  parties,  of  one  not  the  house- 
liolder  or  the  owner  of  the  house,  but  a  mem- 
ber of  the  household,  for  personal  injuries 
sustained  by  another  person  therein.  The 
case  most  nearly  in  point  which  has  been 
found  is  Hoar  v.  Merritt,  62  Mich.  386,  29 
X.  W;  15,  in  which  a  painter  employed  upon 
a  house  built  by  a  man  upon  land  owned 
by  his  wife  had  been  injured  by  the  giving 
way  of  a  scaffold,  and  it  was  held  that  un- 
der no  view  of  the  facts  could  the  wife  be 
made  liable,  she  having  been  merely  the 
owner  of  the  land,  and  having  had  nothing 
to  do  with  the  building,  which  was  carried 
on  and  paid  for  by  her  husband. 

In  Toomey  v.  Sanborn,  146  Mass.  28,  14 
N.  E.  921,  however,  where  the  defendant, 
-while  personally  supervising  repairs  which 
were  being  made  upon  a  house  owned  by  his 
46  L.R.A.(N,S.) 


wife,  and  occupied  by  a  tenant  with  whom 
he  and  his  wife  boarded  and  lived,  had  di- 
rected a  plank  to  be  removed  from  the  floor 
of  a  passageway  affording  a  back  entrance 
to  the  house,  thus  creating  a  dangerous 
hole,  which  was  left  unguarded  and  into 
which  a  servant  of  the  city  fell  and  was 
injured,  while  rightfullv  using  the  passage- 
way with  due  care  for  tne  purpose  oi  remov- 
ing ashes  and  garbage  from  the  house, — it 
was  held  that  the  trial  court  rightly  re- 
fused to  rule  that  on  the  whole  evidence  the 
injured  person  was  not  entitled  to  recover 
against  the  defendant. 

Generally,  as  to  the  liability  of  the  owner 
of  a  private  residence  for  injury  to  a  per- 
son invited  therein,  see  note  to  Clark  v. 
Fehlhaber,  13  L.R.A.(N.S,)    442. 

As  to  the  liability  of  a  married  woman 
for  the  use  and  safety  of  premises  owned  by 
her,  see  note  to  Graham  v.  Tucker,  19  L.R.A. 
(N.S.)  631.  A.  C.  W. 
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imposed  upon  the  defendant  a  duty  of  keep- 
ing the  premises  reasonably  safe  for  the 
plaintiff.  The  cases  cited,  such  as  those  in- 
volving the  duty  of  a  landlord  to  his  ten- 
ants and  persons  on  his  premises  in  the  ten- 
ant's right,  and  those  of  a  shopkeeper  to 
customers  who  visit  him  on  business,  are 
not  in  point.  Gordon  v.  Cummings,  152 
Mass.  513,  9  L.R.A.  640,  23  Am.  St.  Rep. 
846,  25  N.  E.  978;  Toland  v.  Paine  Furni- 
ture Co.  179  Mass.  501,  61  N.  E.  62;  Wills 
V.  Taylor,  193  Mass.  113,  78  N.  E.  774; 
McGowan  v.  Monahan,  199  Mass.  296,  17 
L.R.A.(N.S.)  928,  127  Am.  St.  Rep.  501, 
85  N.  E.  105;  Marston  v.  Reynolds,  211 
Mass.  590,  98  N.  £.  601. 

But  although  the  defendant  was  under 
no  obligation  founded  merely  on  the  rela- 
tion of  the  parties,  to  maintain  a  light  that 
would  enable  the  plaintiff  to  move  about  the 
upper  hall  in  safety,  yet  if  she  promised  the 
plaintiff  to  do  so,  and  was  negligent  in  the 
manner  of  performing  that  undertaking,  she 
thereby  became  liable  to  the  plaintiff,  if  the 
latter,  while  relying  on  the  promise,  was  in- 
jured by  the  defendant's  misfeasance.  Gill 
v.  Middleton,  105  Mass.  477,  7  Am.  Rep. 
548;  Riley  v.  Lissner,  160  Mass.  330,  35  N. 
£.  1130;  Buldra  v.  Henin,  212  Mass.  275, 
98  N.  E.  863;  Wilkinson  v.  Coverdale,  1 
Esp.  75 ;  Hyde  v.  Moffat,  16  Vt.  271 ;  Gre- 
gor  y.  Cady,  82  Me.  131,  17  Am.  St.  Rep. 
466,  19  Atl.  108. 

The  case  is  here  on  a  report.  On  the 
testimony  of  the  plaintiff,  the  jury  could 
find  that  on  the  night  before  the  accident, 
during  a  conversation  with  the  defendant 
with  reference  to  the  electric  light  at  the 
foot  of  the  back  stairs,  the  plaintiff  said, 
among  other  things:  "You  must  not  put  out 
that  light;  you  must  leave  that  light  burn- 
ing at  night  always,- while  I  am  taking  care 
of  Mr.  Rawson.  ...  I  have  to  be  up  and 
down  these  stairs,  and  I  am  absolutely  de- 
pendent upon  that  light  going  into  the  lit- 
tle room,  or  I  may  fall  down  these  stairs, — 
the  two  passages  are  so  near  together;" 
that  Mrs.  Rawson  replied,  "All  right  then, 
I  will  leave  it  burning."  They  could  fur- 
ther find  that,  soon  after  the  accident,  the 
defendant  said :  "You  fell  down  those  stairs, 
and  I  am  so  sorry  I  put  out  that  light. 
What  did  I  put  out  that  light  for?" 

It  was  necessary  for  the  plaintiff  to  use 
the  hall  during  the  night  in  going  to  and 
from  the  bathroom;  and  opposite  the  door 
of  the  bathroom,  and  only  3  feet  from  the 
opening  of  the  back  stairs,  was  the  door 
of  the  anteroom,  which  was  connected  with 
the  room  of  the  patient.  The  plaintiff  tes- 
tified that  she  depended  absolutely  upon  the 
reflection  of  the  light  at  the  foot  of  the  back 
stairs  to  show  her  the  entrance  from  the 
hall  to  the  anteroom,  and  that  the  rest  of 
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the  hall  was  pitch  dark,  and  that  such  was 
the  condition  as  to  light  when  the  defend- 
ant conversed  with  her  at  11  o'clock,  before 
retiring.  On  these  facts  it  was  for  the 
jury  to  decide  whether  the  defendant  had 
undertaken  to  keep  burning  the  electric 
light  referred  to,  whether  she  was  negligent 
in  extinguishing  it,  and  whether  that  was 
the  cause  of  the  plaintiff's  injury. 

The  question  whether  the  plaintiff  herself 
was  in  the  exercise  of  due  care  is  not  free 
from  difficulty,  but  we  are  of  opinion  that 
this  also  was  for  the  jury.  It  could  be  found 
that  she  was  justified  in  entering  the  ante- 
room from  the  hall  instead  of  from  Mr. 
Rawson's  room,  because  it  was  important  in 
his  critical  condition  not  to  arouse  him. 
And  we  cannot  say  as  matter  of  law  that 
she  was  careless  in  relying  on  'he  light  in 
question  to  indicate  the  location  of  the 
stairway,  especially  after  the  assurance  giv- 
en by  the  defendant,  who  apparently  was  in 
charge  of  the  premises  during  her  hus- 
band's illness.  She  had  safely  relied  on  thia 
light  several  times  during  the  night,  the 
last  time  being  less  than  an  hour  before  the 
accident,  and  although  its  reflection  was 
not  distinct  until  she  reached  the  door  lead- 
ing from  the  hall  to  the  anteroom,  she  well 
might  assume  that  as  it  was  left  burning 
by  the  defendant  when  retiring  for  the 
night,  no  one  would  be  likely  to  extinguish 
it  before  daylight.  In  brief,  it  was  for 
them  to  determine  whether  her  conduct,  as 
they  found  it  to  be  on  the  evidence,  meas- 
ured up  to  the  standard  of  reasonable 
prudence  under  the  circumstances  in  which 
she  was  placed.  Faxon  v.  Butler,  206  Mass. 
500,  138  Am.  St.  Rep.  406,  92  N.  E.  707, 
19  Ann.  Cas.  666. 

In  accordance  with  the  report,  judgment 
is  to  be  entered  for  the  plaintiff  for  $3,000. 

So  ordered. 


BfINN£SOTA  SUPKEMS  COURT. 

MARY  E.  MoINERNY,  Respt., 

V. 

ST.    LUKE'S    HOSPITAL    ASSOCIATION 
OF  DULUTH,  Appt. 

(122  Minn.  10,  141  N.  W.  837.) 

Master    and    servant  ^  guarding:   ma- 
chinery —  cliarlties. 

1.  Section  1813,  Rev.  Laws  1905,  impos- 
ing upon  all  persons  and  corporations  own* 

Headnotes  by  Bbown,  Ch.  J. 

Note. —  As  to  the  liability  of  charitable 
institutions  for  personal  injuries,  see  note 
to  Basabo  v.  Salvation  Army,  42  LJELA. 
(K.S.)  1144,  and  the  earlier  notes  there  re- 
ferred to. 


1913. 


McINERNY  V.  ST.  LUKE'S  HOSPITAL  ASSO. 


549 


isg  or  operating  dangerous  machinery  the 
duty  to  cover  or  guard  the  dangerous  parts 
thereof,  so  far  as  practicable,  applies  to 
charitable  associations  owning  and  operat- 
ing such  machinery,  as  weU  as  to  all  other 
persons  or  corporations  similarly  situated. 

Same  ^  daty  nondelegable. 

2.  The  duty  thus  imposed  is  absolute  and 
nondelegable,  and  a  failure  to  discharge  the 
same  renders  the  charitable  association  lia- 
ble to  its  servants  and  employees  who  are 
injured  in  consequence  of  the  neglect. 

Charity  —  exemption  from  employer's 
liabiUty  statutes. 

3.  If  public  policy  requires  that  such  as- 
sociations be  excluded  from  the  operation  of 
the  statute,  it  should  be  so  declared  by  the 
legislature,  and  not  by  the  dictum  of  the 
courts. 

(May  29,  1913.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  St.  Louis  County 
denying  a  motion  for  judgment  non  obstante 
veredicto  or  a  new  trial  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baldwin  A  Baldwin  for  appel- 
lant. 

Messrs.  John  Jenswold,  Jr.,  and  C.  R. 
Magney,  for  respondent: 

Defendant  was  negligent  in  not  providing 
the  mangle  with  strings  and  a  guard. 

Carlin  v.  Kennedy,  97  Minn.  141,  106  N. 
W.  340. 

Charitable  institutions  are  not  liable  for 
injuries  sustained  through  the  negligence 
of  servants,  on  the  ground  that  the  rela- 
tion of  benefactor  and  beneficiary  exists  and 
therefore  an  implied  agreement  that  the 
corporation  be  held  harmless,  yet  such  cor- 
poration may  be  held  liable  to  patients  if 
there  has  been  negligence  in  the  original 
selection  of  its  servants,  which  is  a  branch 
of  a  nondelegable  duty. 

Powers  V.  Massachusetts  Homeopathic 
Hospital,  65  L.R.A.  372,  47  0.  C.  A.  122, 
109  Fed.  204;  Heams  v.  Waterbury  Hos- 
pital, 66  Conn.  98,  31  L.R.A.  224,  33  Atl. 
595;  Cunningham  v.  Sheltering  Arms,  61 
Misc.  601,  115  N.  T.  Supp.  576;  McDonald 
▼.  Massachusetts  Greneral  Hospital,  120 
Mass.  432,  21  Am.  Rep.  529;  Thornton  v. 
Franklin  Square  House,  200  Mass.  465,  22 
L.ILA.(N.S.)  486,  86  N.  E.  909;  Ward  v. 
8t.  Vincent's  Hospital,  23  Misc.  91,  50  N. 
T.  Supp.  466;  Farrigan  v.  Pevear,  193 
Mass.  147,  7  L.R.A.(N.S.)  481,  118  Am.  St. 
Bep.  484,  78  N.  E.  855,  8  Ann.  Cas.  1109. 

Charitable  hospital  corporations  and  oth- 
er charitable  corporations  are  held  liable 
for  an  injury  negligently  inflicted  by  serv 
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ants,  and  are  not  immune  from  the  rule  of 
respondeat  superior, 

Kellogg  V.  Church  Charity  Foundation, 
128  App.  Div.  214,  112  N.  Y.  Supp.  566; 
Gartland  v.  New  York  Zoological  Soc.  136 
App.  Div.  163,  120  N.  Y.  Supp.  24;  Gallon 
V.  House  of  Good  Shepherd,  158  Mich.  361« 
24  L.R.A.(X.S.)  286,  133  Am.  St.  Rep.  387, 
122  N.  W.  631;  Bruce  v.  Central  M.  K. 
Church,  147  Mich.  230,  10  L.R.A.(N.S.)  74, 
110  N.  W.  951,  11  Ann.  Cas.  150;  Basabo 
V.  Salvation  Army,  —  R.  I.  — ,  42  LJUL 
(N.S.)   1144,  85  Atl.  120. 

Recovery  is  allowed  to  a  servant  against 
a  master,  though  said  master  may  be  a 
charitable  institution,  if  said  institution  is 
negligent. 

Mulchey  v.  Methodist  Religious  Soc.  125 
Mass.  487;  Hordern  v.  Salvation  Army,  199 
N.  Y.  233,  32  L.R.A.(N.S.)  62,  139  Am.  St. 
Rep.  889,  92  N.  £.  626;  Bruce  v.  Central  M. 
E.  Church,  147  Mich.  230,  10  L.R.A.(N.S.) 
74,  110  N.  W.  951,  11  Ann.  Cas.  150;  Hew- 
ett  V.  Woman's  Hospital  Aid  Asso.  73  N.  H. 
556,  7  L.RA.(N.S.)  496,  64  Atl.  190;  Arm- 
endarez  v.  Hotel  Dieu,  —  Tex.  Civ.  App.  — , 
145  S.  W.  1030;  Basabo  v.  Salvation  Army, 
—  R.  L  — ,  42  LJl.A.(N.S.)  1144,  85  AtL 
120. 

*  Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendant  is  a  corporation  organized  in 
the  year  1883,  under  the  provisions  of  title 
3,  chapter  34,  Gen.  Stat.  1878,  now  §§  3102 
et  seq..  Rev.  Laws  1905.  The  articles  of 
association  declare  that  the  general  pur- 
pose of  the  corporation  "is  to  establish  and 
maintain  at  Duluth,  Minnesota,  a  hospital 
which  shall  be  free  to  persons  needing  care 
and  medical  or  surgical  treatment,  and  who 
are  indigent  and  have  no  means  with  which 
to  pay  for  such  care  and  treatment,  and 
also  to  furnish  care  at  reasonable  rates  to 
such  as  desire  it  and  are  able  to  pay  for 
the  same;  the  association  is  purely  elee- 
mosynary, no  member  thereof  to  receive  any 
pecuniary  profit  from  his  or  her  member- 
ship, and  all  sums  received  by  the  associa- 
tion from  any  source  to  be  applied  to  the 
purposes  of  the  association." 

Subsequent  to  the  organization  of  the  as- 
sociation, buildings  were  acquired  and 
equipped  for  hospital  purposes,  and  the  as- 
sociation entered  upon  and  has  since  con- 
tinued the  discharge  of  the  powers  and 
duties  conferred  by  its  incorporation.  It  has 
accumulated  property  of  considerable  value, 
principally  from  donations  made  to  it  by 
charitably  disposed  persons.  It  receives 
and  cares  lor  indigent  patients,  and  others 
who  are  able  to  pay  for  the  accommodations 
given  them;  the  great  majority  of  its 
patients,  being  of  ability  to  pay,  are  charged 
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for  sen  ices  rendered.  Its  expenses  are 
paid  out  of  receipts  from  patients  and  do- 
nations received.  There  was  installed  in 
one  of  its  buildings  a  laundry  department, 
equipped  with  necessary  machinery  and 
utensils,  including  an  ironing  mangle.  This 
mangle  was  of  the  ordinary  type  of  such 
deyices  for  ironing  household  linen,  and 
was  supplied  with  the  usual  heated  rollers. 
The  rollers  were  not  guarded  as  required 
by  §  1813,  Rev.  Laws  1905,  though  it  ap- 
pears that  it  was  practicable  to  so  guard 
the  same.  Plaintiff  was  in  the  employ,  of 
defendant  as  housekeeper,  with  general  su- 
pervision and  charge  of  the  household  af- 
fairs of  the  hospital.  On  October  21,  19^10, 
while  plaintiff  was  engaged  in  ironing  some 
window  curtains,  in  doing  which  she  oper- 
ated the  mangle,  one  of  her  hands  •  was 
caught  betweien  the  heated  rollers  thereof, 
and  burned  to  such  an  extent  as  to  necessi- 
tate the  amputation  of  the  greater  part 
thereof.  She  thereafter  brought  this  action 
to  recover  for  such  injury,  charging  in  her 
complaint  that  the  same  was  caused  by  rea- 
son of  the  negligent  failure  of  defendant  to 
guard  the  mangle  rollers  as  required  by 
law,  and  negligence  in  failing  to  keep  and 
maintain  the  mangle  in  a  safe  and  suitable 
condition  for  use.  She  had  a  verdict  in  the 
court  below,  and  defendant  appealed  from 
an  order  denying  its  alternative  motion  for 
judgment  or  a  new  trial. 

It  is  contended  that  plaintiff  failed  to 
show  a  right  of  action  against  defendant, 
for  the  reasons :  ( 1 )  That  at  the  time  plain- 
tiff was  injured  she  was  engaged  in  work 
outside  of  and  beyond  the  scope  of  her  em- 
ployment, and  was  guilty  of  contributory 
negligence  in  attempting  to  operate  the 
mangle;  and  (2)  that,  since  defendant  is  a 
charitable  corporation,  it  is  not  liable  in 
damages  for  the  negligence  charged.  Our 
examination  of  the  record  leads  to  the  con- 
clusion that  the  evidence  fully  justified  the 
jury  in  finding  that  plaintiff  was  at  the 
time  of  her  injury  within  the  general  scope 
Of  her  employment,  and  that  she  was  not 
guilty  of  contributory  negligence.  The 
facts  bring  the  case  within  the  rule  of  Car- 
lin  V.  Kennedy,  97  Minn.  141,  106  N.  W. 
340.  We  therefore  pass  that  branch  of  the 
case,  and  come  directly  to  the  question 
whether  defendant  is  responsible  to  its  serv- 
ants and  employees  for  injuries  resulting 
from  its  negligence.  This  is  the  principal 
and  controlling  issue  in  the  case.  And  in 
considering  the  question  it  may  be  con- 
ceded for  the  purposes  of  the  case  that  de- 
fendant is  a  charitable  corporation,  within 
the  doctrine  of  many  of  the  courts  under 
which  such  associations  are  held  immune 
from  liability  from  their  negligence.  It  con- 
ducts its  affairs  without  profit  to  its  mem-  * 
46  L.R.A.(N.S.) 


bers,  and  cares  for  without  charge  all  indi- 
gent persons  applying  for  treatment  at  the 
hospital.  The  fact  that  a  fixed  charge  is 
made  to  those  who  are  able  to  pay  does  not 
necessarily  deprive  the  corporation  of  its 
eleemosynary  character.  Downes  v.  Harper 
Hospital,  101  Mich.  555,  25  L.R.A.  602,  45 
Am.  St.  Rep.  427,  60  N.  W.  42. 

We  have  made  no  attempt  to  discover  the 
origin  of  the  rule  of  nonliability  applied  by 
many  of  the  courts  to  such  associations,  nor 
to  trace  the  development  of  the  law  upon 
the  subject.  The  rule  probably  originated 
in  a  purpose  to  foster  and  encourage  such 
associations,  for  the  benefit  of  the  poor,  and 
at  a  time  when  they  were  purely  and  wholly 
charitable,  and  supported  exclusively  by 
donations  from  the  philanthropist  and 
charitably  disposed  person.  Aasociations  of 
that  character  are  necessarily  purely  char- 
itable, performing  a  public  function  in  car- 
ing for  and  extending  aid,  treatment, .  and 
comfort  to  the  indigent  and  poor.  It  was 
undoubtedly  thought  wise  to  treat  them  aa 
agencies  of  the  government,  and  to  extend 
them  immunity  from  the  charge  of  negli- 
gence, precisely  as  though  created  and  oper- 
ated by  the  government.  As  to  associations 
established  and  operated  by  the  state,  it 
has  often  been  held  that  no  liability  for 
negligence  exists  in  favor  either  of  patients, 
employees,  or  strangers.  Maia  v.  Eastern 
State  Hospital,  97  Va.  507,  47  L.ILA.  577, 
34  S.  E.  617;  Benton  v.  City  Hospitol,  140 
Mass.  13,  54  Am.  Rep.  436,  1  N.  E.  836; 
Downes  v.  Harper  Hospital,  101  Mich.  555, 
25  L.R.A.  602,  45  Am.  St.  Rep.  427,  60  N. 
W.  42;  Farrigan  v.  Pevear,  193  Mass.  147, 
7  L.R.A.(N.S.)  481,  118  Am.  St,  Rep.  484. 
78  N.  E.  855,  8  Ann.  Cas.  1109.  The  courts 
are  not,  however,  in  harmony  upon  the 
general  question  of  liability.  In  the  follow- 
ing cases  recovery  was  allowed  against  pri- 
vate charitable  associations:  Bruce  v.  Cen- 
tral M.  E.  Church,  147  Mich.  230,  10  L.R.A, 
(X.S.)  74,  110  N.  W.  951,  11  Ann.  Cas.  150; 
Hordem  v.  Salvation  Army,  199  N.  Y.  233, 
32  L.R.A.  (N.S.)  62,  139  Am.  St.  Rep.  889, 
92  N.  E.  626;  Hewett  v.  Woman's  Hospitel 
Aid  Asso.  73  N.  H.  556,  7  L.R.A.(N.S.) 
496,  64  Atl.  190,  20  Am.  Neg.  Rep.  621. 

The  rule  exonerating  the  private  associa- 
tion is  founded  upon  various  theories,  name- 
ly, that  the  rule  of  respondeat  superior 
has  no  application;  that  the  funds  of  the 
association  are  in  the  nature  of  trust  funds, 
and  cannot  be  diverted  from  the  purposes  of 
the  trust;  that  the  payment  of  damages  for 
personal  injuries  would  constitute  such  a 
diversion,  and  be  unlawful.  The  trust- 
fund  theory,  and  the  inapplicability  of  the 
rule  of  respondeat  superior,  in  actions  for 
injuries  to  employees,  has  been  repudiated 
by  some  of  the  later  decisions  (Kellogg  ▼• 
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Church  Charity  Foundation,  128  App.  Div. 
214,  112  N.  Y.  Supp.  566;  Basabo  v.  Sal- 
vation Army,  —  R.  I.  — ,  42  L.R.A.(N.S.) 
1144,  85  Atl.  120),  but  is  adhered  to  in 
those  states  holding  the  rule  of  nonliability. 
And  while  the  general  rule  of  immunity,  in 
cases  where  the  negligence  of  servants  and 
employees  is  the  basis  of  the  action,  wholly 
disconnected  with  any  claim  of  negligence 
on  the  part  of  the  association  itself,  and 
where  the  association  appears  to  have  ex- 
ercised reasonable  care  in  tlieir  selection,  is 
upheld  by  many  courts,  there  is  a  sharp 
conflict  in  the  later  decisions  when  injury 
to  servants  or  employees  has  been  caused 
by  the  negligent  failure  of  the  association 
to  perform  some  absolute  or  nondelegable 
duty  imposed  by  general  law  upon  all  mas- 
ters for  the  protection  of  their  servants. 
In  such  cases  the  weight  of  reason,  in  the 
absence  of  some  express  statutory  exemp- 
tion, sustains  the  rule  of  liability.  In 
Bruce  v.  Central  M.  E.  Church,  147  Mich. 
230,  10  L.R.A.(N.S.)  74,  110  N.  W.  951,  11 
Ann.  Cas.  150;  Hewett  v.  Woman's  Hospi- 
tal Aid  Asso.  73  N.  H.  666,  7  L.R.A.(N.S.) 
496,  64  Atl.  190,  20  Am.  Neg.  Rep.  621,  and 
Hordem  v.  Salvation  Army,  199  N.  Y. 
233,  32  L.R^.(N.S.)  62,  139  Am.  St.  Rep. 
889,  92  N.  E.  626,  the  question  is  fully  and 
ably  discussed  and  the  rule  of  liability  af- 
firmed. A  large  number  of  authorities  will 
be  found  cited  in  the  note  to  the  above  de- 
cision in  32  L.RJl.{N.S.)  62,  and  7  L.R.A. 
(N.S.)  481.  But,  passing  these  general  ob- 
servations, we  come  directly  to  the  question 
before  us. 

In  this  action  plaintiff  was  in  the  employ 
of  defendant  as  housekeeper,  and  she  was 
injured  while  in  the  line  of  her  employment 
by  reason  of  the  failure  of  defendant  to 
supply  the  mangle  with  a  guard  as  required 
by  law.  It  was  undoubtedly  the  common- 
law  duty  of  defendant  to  guard  this  danger- 
ouB  part  of  the  machine,  at  least  to  exercise 
reasonable  care  to  maintain  it  in  reasonably 
safe  and  suitable  condition  for  use.  The 
duty  to  guard  was  made  absolute  by  §  1813, 
Rev.  Laws  1905,  wherein  all  dangerous 
parts  of  machinery,  including  ironing  man- 
gles, are  expressly  required,  so  far  as  prac- 
ticable, to  be  guarded,  to  the  end  that  those 
engaged  in  their  operation  may  be  pro- 
tected from  injury.  The  statutory  duty  ap- 
plies equally  to  all  persons  or  corporations 
operating  such  machinery,  is  absolute  and 
nondelegable,  and  a  failure  to  perform  the 
same  is  evidence  of  negligence,  for  which  re- 
covery may  be  had.  To  say  that  a  chari- 
table association  is  exempt  from  the  rule 
finds  no  basis  save  the  dictum  of  the  courts, 
and  results  in  placing  such  associations 
above  the  law.  We  have  no  difficulty  in 
the  case  at  bar,  one  of  master  and  servant, ' 
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in  applying  the  rule  of  the  Michigan,  New 
York,  New  Hampshire,  and  other  courts, 
where  the  association  has  been  held  liable 
for  the  nonperformance  of  its  absolute 
duties  when  injury  to  the  servant  results 
therefrom.  Under  nearly  all  the  autliori- 
ties  liability  exists  for  the  negligence  of 
employees  in  cases  where  there  appears  to 
have  been  a  failure  to  exercise  reasonable 
care  in  their  selection.  Note  in  4  Ann.  Cas. 
103.  The  requirement  of  reasonable  care 
in  the  selection  of  servants  is  a  personal 
nondelegable  duty  of  the  master,  and  if  li- 
ability exists  for  a  failure  of  its  perform- 
ance, then  equally  a  liability  should  exist 
for  the  negligent  failure  to  perform  any  of 
the  other  absolute  duties  imposed  upon  the 
master,  either  statutory  or  at  common  law. 
In  fact,  it  seems  clear,  under  the  modern 
trend  of  judicial  opinion,  that  a  failure  to 
discharge  any  nondelegable  duty  creates,  in 
the  absence  of  express  statutory  exemption, 
a  liability  on  the  part  of  associations  of 
this  kind.  In  this  view  nearly  all  the 
courts  could  well  unite,  though  the  reason- 
ing of  some  of  them,  based  upon  the  trust- 
fund  theory,  would  probably  lead  to  an  ad- 
herence to  the  rule  of  nonliability  in  all 
cases. 

We  adopt  the  view  of  liability  stated,  and 
hold  that,  since  plaintiff's  injury  was  the 
result  of  a  failure  of  defendant  to  comply 
with  the  statutory  obligation  to  guard  the 
mangle  in  question,  the  verdict  must  be  sus- 
tained. 

In  reaching  this  conclusion  we  are  not 
to  be  understood  as  underestimating,  or 
failing  to  appreciate  to  its  fullest  extent, 
the  blessings  bestowed  upon  the  destitute, 
and  the  poverty -burdened  applicant  for 
help.  Our  view  is  that  the  duty  created 
by  law  for  the  protection  of  servants  id  ab- 
solute, and  no  employer  should  be  exempt 
therefrom,  except  by  action  of  the  legisla- 
ture. No  public  good  can  come  from  per- 
mitting one  charitable  corporation,  by  the 
failure  of  a  duty  imposed  by  law,  to  maim 
and  disfigure  its  servants  and  employees, 
when,  depending  upon  the  nature  of  the  in- 
jury, their  future  welfare  must  of  necessity 
be  looked  after  by  some  other  charitable 
association,  public  or  private,  or  by  already 
overburdened  or  poverty-stricken  relatives 
and  friends.  No  such  situation  should  be 
brought  about  by  an  arbitrary  rule  of  im- 
munity from  liability,  applicable  only  to 
one  class  of  persons,  unless  deemed  by  the 
legislature  necessary  to  the  existence  and 
life  of  charitable  associations.  Nor  are  we 
to  be  understood  as  holding  that  the  trust 
funds  of  the  defendant  may  be  applied  to 
the  payment  of  this  verdict.  The  question 
is  not  involved.  Defendant  is  not  sup- 
ported exclusively  from  such  funds;  on  the 
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contrary,  its  maintenance  would  seem  from 
the  evidence  to  come  principally  from  pa- 
tients who  pay  for  services  rendered  them. 
Order  affirmed. 


MISSISSIPPI  supreme:  court. 

MARY    LOU   ARMSTRONG,    Appt., 

V. 

HARRIETT  ARMSTRONG  WALTON  et  al. 
(~  Miss.  — ,  62  So.  173.) 

Will  ^  signature  ^  name  at  befirinnln^. 

Under  a  statute  requiring  a  will  to  be 
signed  by  the  testator,  or  some  other  per- 
son in  his  presence  and  by  his  express 
direction,  a  blank  will  on  a  mutual  benefit 
certificate,  intended  to  pass  the  right  to 
the  proceeds,  is  sufficiently  signed  by  plac- 
ing the  testator's  name  in  the  blank  at  the 
beginning  of  th&  instrument,  without  plac- 
ing the  signature  at  the  end  of  it,  if  the 
intention  was  to  execute  the  will  thereby. 

(June  2,  1013.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Chancery  Court  for  Monroe 
County  in  plaintiff's  favor  in  a  suit  to  set 
aside  an  alleged  will  which  consisted  of 
filling  a  form  on  the  back  of  a  mutual  bene- 
fit certificate.  Reversed. 
ITie  facts  are  stated  in  the  opinion. 


Messrs.  Palne  St  Paine  for  appellant. 

Messrs.  B.  W.  Honston,  Sr.  and  Jr., 
for  appellees: 

The  paper  was  an  incomplete  will,  or  a 
futile  attempt  to  execute  a  will. 

The  name  of  a  testator  at  the  commence- 
ment of  a  holograph  will  is  an  equivocal 
act,  and  unless  it  appear  affirmatively  from 
something  on  the  face  of  the  paper  that  it 
was  intended  as  his  signature,  it  is  not  a 
sufficient  signing  under  the  statute. 

Ramsey  v.  Runsey,  13  Gratt.  664,  70  Am. 
Dec.  438;  Re  Booth,  127  N.  Y.  109,  12 
L.R.A.  452,  24  Am.  St.  Rep.  429,  27  N.  E. 
826;  Everhart  v.  Everhart,  34  Fed.  85;  2» 
Am.  k  Eng.  Enc.  Law,  169,  note  1;  30  Am. 
k  Eng.  Enc.  Law,  586 ;  Sheehan  v.  Kearney, 
82  Miss.  688,  35  L.R.A.  102,  21  So.  41 ;  40 
Cyc.  1105;  Baker  v.  Brown,  83  Miss.  797,. 
36  So.  539,  1  Ann.  Cas.  371;  Re  Rand,  61 
Cal.  468,  44  Am.  Rep.  556;  Warwick  ▼. 
Warwick,  86  Va.  602,  6  LwRJ^.  775,  10  8. 
E.  843. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  was  a  controversy  between  the 
widow  of  a  deceased  member  of  the 
Masonic  Benefit  Association,  claiming  to  be 
his  designated  beneficiary,  and  his  children 
by  a  former  marriage,  over  the  proceeds  of 
an  insurance  certificate.  John  Armstrong, 
at  the  date  of  his  death.  May  3,  1911,  was  a 


JVote.  —  IFilfo:    wriHng   name   in   "body 
of  trill  as  a  signature  thereto. 

This  note  is  intended  to  include  only 
cases  which  have  been  decided  since  the 
note  covering  the  same  question  attached 
to  Meads  v.  JEarle,  29  L.R.A.(N.S.)   63. 

In  Re  Phelan,  —  N.  J.  -*-,  87  Atl.  625, 
the  court  said  that  a  last  will  need  not 
be  expressed  in  any  particular  formula.  It 
must  be  signed,  but  the  signature  may  be 
at  the  beginning,  middle,  or  end,  or  on 
the  side.  If  a  testator  writes  his  name 
in,  on,  or  under  the  testament,  with  the 
intention  to  make  that  name  his  signa- 
ture, even  if  expressed  in  the  third  per- 
son, and  the  witnesses  see  him  write,  and 
it  is  duly  executed  in  other  respects,  the 
testament  is  valid.  And  so  it  was  held 
that,  under  a  statute  which  requires  that 
all  testaments  shall  be  signed  by  the  tes- 
tator, which  signature  shall  be  made,  or 
the  makiilg  thereof  acknowledged,  bv  him, 
and  the  writing  declared  to  be  his  last 
will  in  the  presence  of  two  witnesses, — ^the 
name  in  the  attestation  clause  of  an  holo- 
graphic will  which  read  as  follows,  "signed, 
sealed,  published,  and  declared  by  the  said 
Cornelius  or  Corniel  F.  Phelan  to  be  his 
last  will  and  testament  in  the  presence 
of,  as  witnesses,"  was  sufficient  as  the  sig- 
nature of  the  will;  the  clause  having  been 
written  in  the  presence  of  the  attesting 
witnesses,  and,  there  being  extrinsic  evi- 
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dence  of  an  intention  that  it  should  be 
testator's  signature.  The  court  stated  that 
the  name  written  in  the  caption  of  the 
same  will  as  follows,  ''I,  Cornelius  or  Cor- 
niel F.  Phelan,  ...  do  make,  publish, 
and  declare  this  my  last  will  and  testa- 
ment," was  insufficient  as  a  signature,  as 
it  was  nbt  written  in  the  presence  of  wit- 
nesses nor  acknowledged  before  them  to  be 
his  signature.  The  court  stated  that  the 
words  composing  his  name  were  merely 
designatio  personcB,  and  said  that  the  same 
would  be  true  as  to  the  name  in  the  at- 
testation clause,  were  it  not  for  the  extrin- 
sic evidence  of  a  contrary  intent. 

And  also  in  Murguiondo  v.  Nowlan  —  Va. 
— ,  78  S.  E.  600,  the  signature  of  testa- 
trix to  an  attested  holographic  will,  written 
upon  the  margin  of  the  will,  was  held  to 
be  such  a  signature  as  is  contemplated  by 
a  statute  providing  that  wills  be  signed 
'4n  such  manner  as  to  make  it  manifest 
that  the  name  is  intended  as  a  signature,'^ 
where  the  testatrix  signed  in  the  presence 
of  the  attesting  witnesses  as  and  for  her 
signature,  and  at  the  same  time  declared 
the  instrument  to  be  her  last  will  and  tes- 
tament. 

As  to  when   a  will   is   deemed   to   have 
been  signed  or  subscribed  at  the  end,  see 
notes  to  Sears  v.   Sears,   17   L.R.A.(N.S.) 
353;    Mader    v.    Apple,    23    L.R.A.(N.S.) 
515;  and  Re  Stinson,  30  L.R.A.(N.S.)  1173. 

J.   £[.   B. 
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member  in  good  standing  of  the  Masonic  i 
BeneAt  Association.  The  certificate  of  in- 
surance, dated  May  27,  1905,  was  made  pay- 
able to  him  upon  his  death,  and  was  for 
$500.  The  amount  of  this  insurance  was 
afterwards,  by  properly  adopted  order  of 
the  association,  increased  to  $700.  On  De- 
cember 3,  1906,  John  Armstrong  designated 
his  wife,  Mary  L.  Armstrong,  appellant 
herein,  as  his  beneficiary  in  the  insurance 
certificate.  The  instrument  by  which  this 
designation  is  made  is  called  a  will.  It  is 
claimed  that  it  was  not  sufficiently  executed 
by  John  Armstrong,  by  reason  of  his  signa- 
ture not  being  placed  on  the  line  at  the 
end  thereof.  The  following  is  the  benefit 
certificate  and  the  so-called  will: 

No.  4,522. 
Masonic  Benefit  Association 
(Organized  1880) 
of  the  Deum  servamus,  nostras 

M.  W.  Stringer  viduas  et  orphanos  sus- 

Grand  Lodge  tinebimus. 

Ofldoe  of  the  Treasurer. 

Will  pay  to  Bro.  John  Armstrong,  of 
Sesostris  Lodge  No.  14,  at  Aberdeen,  Miss- 
issippi, who  is  a  member  of  the 

Masonic  Benefit  Association. 

TUb  certificate  witnesseth:  That  the 
Masonic  Benefit  Association  of  the  M.  W. 
Stringer  Grand  Lodge  of  F.  &  A.  M.,  of  Miss- 
issippi,  will  pay  to  John  Armstrong,  upon 
his  death,  five  hundred  dollars  ($500),  pro- 
vided he  is  in  good  financial  standing  with 
the  Masonic  Benefit  Association,  and  in 
good  standing  with  his  local  lodge  at  the 
time  of  bis  death. 

Any  failure  to  comply  strictly  with  the 
laws  and  regulations  of  the  Masonic  Bene- 
fit Association,  as  prescribed  by  the  afore- 
said Grand  Lodge,  causes  forfeiture  in  the 
membership  represented  by  this  certificate. 

No  suit  sbaU  be  maintained  on  this  claim 
unless  instituted  within  one  year  after  the 
member's  death. 

Proof  of  death  must  be  filed  in  the  M. 
B.  A.  within  thirty  days  after  the  death 
of  member. 

Given  under  my  hand  and  official  seal  at 
Edwards,  Mississippi,  this  27th  day  of  May, 
1905. 

[Signed]  £.  E.  Perkins, 

[Seal.]  Sec'y  &  Treas. 

I,  John  Armstrong,  of  Aberdeen,  Miss- 
issippi, age  forty-nine  years,  being  of  sound 
and  disposing  mind,  give  and  bequeath  the 
money  due  to  mc  by  virtue  of  the  certificate 
upon  which  this,  my  last  will,  is  indorsed, 
unto  my  wife,  Mary  L.  Armstrong. 

In  witness  whereof,  I,  this  the  3d  day  of 
December,  1006,  sign,  publish,  and  declare 
this  instrument  as  my  will,  so  far  as  the 
money  is  concerned  which  is  due  me  after 
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my  death  from  the  Masonic  Benefit  Asso- 
ciation.    I, appoint  Mary  L.  Armstrong  as 

my  executor.  . 

State  of  Mississippi,  Monroe  County. 

The  said  John  Armstrong,  on  the  3d  day 
of  December,  1906,  signed  the  foregoing  in- 
strument, and  published  and  declared  the 
same  in  our  presence,  and  in  the  presence 
of  each  other,  as  his  last  will,  and  we,  at 
his  request,  and  in  his  presence,  and  in  the 
presence  of  each  other,  on  said  date,  have 
hereunto  written  our  names  as  subscribing 
witnesses  thereof. 

[Signed]     F.  N.  B.  Ward,  W.  M. 
R.  E.  Ward,  S.  D. 

The  form  of  the  certificate  and  the  will  is 
on  one  page.  There  is  only  a  line  dividing 
the  instruments.  From  the  appearance  of 
the  form,  it  seems  that  the  certificate  and 
the  will,  when  executed,  were  intended  to 
be  considered  and  read  together  and  as  one. 

The  will  contains  the  statement  that  it 
is  indorsed  upon  the  certificate.  It  is 
shown  therein  that  its  only  purpose  is  to 
dispose  of  the  money  to  be  due  to  the  mem- 
ber on  the  certificate,  from  the  association, 
at  the  time  of  his  death.  The  form  of  the 
certificate  indicates  that  it  should  be  made 
payable  to  the  member  "upon  his  death 
.  .  .  provided  he  is  in  good  financial 
standing."  The  form  excludes  the  idea  that 
it  was  meant  to  have  the  certificate  made 
payable,  upon  its  original  issuance,  to  some 
other  person  than  the  member.  It  appears 
to  be  the  plan  of  ihe  association  that  the 
certificate  should  be  made  payable  to  the 
member  to  whom  it  is  issued,  and  that  the 
member  should  afterwards  designate  his 
beneficiary  in  the  instrument  called  a  will, 
which  follows  immediately  the  certificate 
and  together  occupies  the  face  of  the  sheet 
which  is  known  as  the  benefit  certificate. 

We  have  carefully  examined  the  rules  and 
regulations  of  the  Masonic  Benefit  Associa- 
tion. These  are  called  the  constitution  and 
by-laws.  The  only  provision  we  find  relative 
to  the  issuance  of  the  benefit  certificate 
and  the  designation  of  the  beneficiary  is 
the  form  of  the  policy,  and  thereunder  the 
form  of  the  instrument,  which  is  stated  to 
be  a  will.  Therefore,  with  the  exception 
of  prescribing  a  form  for  the  certificate  and 
for  the  designation  of  the  beneficiary,  there 
is  nothing  in  the  rules  and  regulations  of 
the  association  to  control  the  manner  in 
which  the  beneficiarv  shall   be  named. 

It  will  be  noted  that  John  Armstrong's 
name  is  not  written  on  the  line  at  the  end 
of  the  instrument  which  he  denominates  his 
will,  and  in  which  he  gives  the  proceeds  of 
the  benefit  certificate  to  his  wife.  It  is 
shown  by  the  testimony  that  he  was  a  col- 
ored man,  unable  to  read  or  write;  that  he 
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went  to  F.  N.  B.  Ward,  one  of  the  at- 
testing witness  to  the  will,  aAd  who  vraa 
the  worshipful  master  of  the  local  lodge  of 
the  association,  and  requested  him  to  make 
out  his  will,  and  make  it  payable  to  his 
wife,  Mary  Lou  Armstrong.  Thereupon 
Ward  filled  out  all  the  blanks  in  the  in- 
strument in  the  presence  of  John  Armstrong 
Hind  his  son,  R.  E.  Ward,  who  was  senior 
beacon.  The  two  Wards  then  signed  the 
attestation  to  the  will.  F.  N.  B.  Ward 
wrote  down  the  name  of  Armstrong  in  two 
places,  at  the  beginning  of  the  will,  and 
in  the  certificate  of  attestation.  This  was 
•done  because  he  was  requested  by  Arm- 
strong to  fill  out  his  will,  and  that  meant 
the  writing  of  all  necessary  words  to  make 
out  and  complete  the  execution  of  the  will. 
The  paper  was  then  handed  to  Armstrong, 
who  delivered  it  to  his-  wife;  and  upon  his 
•death  it  was  found  in  her  bedroom,  framed 
and  hanging  on  the  wall.  F.  N.  B.  Ward 
testified  that  he  signed  John  Armstrong's 
name  to  the  will. 

It  appears  to  be  settled  that  the  right  of 
a  member  of  a  benefit  society  in  the  amount 
agreed  to  be  paid  in  the  certificate  at  his 
<Leath  is  simply  the  power  to  appoint  a 
beneficiary,  and  that  <iie  rules  and  regula- 
tions of  such  society,  such  as  may  be  con- 
tained in  the  constitution  or  charter  and 
t)y-laws,  are  the  foundation  and  source  of 
auch  power.  1  Bacon,  Ben.  Soc.  §  237.  But 
we  find  no  requirement  in  the  rules  and  reg- 
ulations of  the  Masonic  Benefit  Association, 
relative  to  the  execution  of  the  power  to 
fiame  the  beneficiary,  except  the  form  of 
the  will  set  out  in  the  constitution  and  used 
in  this  case.  This  formality  was  intended  to 
be  complied  with  by  the  member,  John  Arm- 
•strong.  We  understand  that  the  designa- 
tion of  a  beneficiary  may  be  made  by  will. 
This  seems  to  be  the  plan  of  this  associa- 
tion. 

Has  the  instrument  purporting  to  be  a 
will  been  sufficiently  executed?  It  is  con- 
tended by  appellees  that  it  was  necessary  for 
the  paper  to  have  been  signed  at  the  end 
thereof.  The  statute  of  this  state  (§  5078 
-of  the  Code  of  1906)  provides  that  a  will 
must  be  signed  by  the  testator,  or  some 
•other  person  in  his  presence  and  by  his  ex- 
press direction,  and  if  the  will  is  not  wholly 
written  and  subscribed  by  the  testator,  then 
it  shall  be  attested  by  two  or  more  credible 
witnesses  in  the  presence  of  the  testator  or 
the  testatrix. 

Now,  as  to  the  place  of  signature:  We 
find  in  American  &  English  Encyclopedia 
•of  Law,  2d  ed.  vol.  30,  p.  582,  the  follow- 
ing: "Under  the  English  statute  of  frauds, 
a  will  was  held  to  be  sufficiently  'signed' 
if  the  testator  wrote  his  name  at  the  be- 
^[ianlng  or  in  the  body  of  the  will  with  in- 
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tent  thus  to  sign  the  instniment;  and  this 
rule  has  been  followed  in  those  jurisdic- 
tions wherein  the  statute  is  silent  as  to 
the  place  of  signature,  with  -the  modifica- 
tion, in  some  instances,  that  the  intent  to 
sign  must  appear  upon  the  face  of  the  will." 
In  40  Cyc.  1104,  is  the  following:  "Where 
the  statute  relating  to  signing  requires  no 
more  than  the  statute  of  frauds. — merely 
that  the  will  shall  be  in  writing,  and  be 
signed, — it  is  immaterial  where  the  testa- 
tor's signature  was  placed,  if  it  was  placed 
there  with  the  intention  of  authenticating 
the  instrument."  It  is  stated  to  be  the 
general  rule  applicable  to  the  signature  to 
writings  of  various  kinds,  that  "it  is  now 
almost  universally  held  that,  if  the  name 
of  the  party  to  be  charged  is  written  by 
himself  or  his  representative  anywhere  in 
the  body  of  the  instrument^  with  intent 
thereby  to  authenticate  it  and  render  him- 
self bound,  it  is  a  good  signature."  Liamp- 
kin  V.  State,  105  Ala.  1,  16  So.  575;  Re 
Gamp,  134  Cal.  233,  66  Pac.  227 ;  Cunniniir- 
ham  V.  Hawkins,  163  Mich.  317,  128  N.  W. 
223. 

In  the  case  of  Armstrong  v.  Armstrong, 
29  Ala.  538,  wherein  it  was  held  that  the 
writing  of  the  name  of  the  testator  at  the 
beginning  of  the  will  was  sufficient.  Rice, 
Ch.  J.,  said  in  delivering  the  opinion  of  the 
court:  "It  is  not  essential  that  the  testa- 
tor should  write  his  own  name.  The  Brit- 
ish statute,  as  well  as  our  own,  allowa  a 
will  to  be  signed  for  him  by  another;  and 
his  name,  when  written  by  another  for  him, 
in  his  presence,  and  by  his  direction,  will 
have  the  same  effect  as  if  it  had  been  writ- 
ten by  himself.  Although  his  name  is  not 
written  by  himself  nor  subscribed  to  the  will, 
yet,  if  it  be  written  in  the  beginning  of  the 
will,  by  another,  in  his  presence  and  under 
his  direction,  and  if  it  be  acknowledged  by 
him  to  the  attesting  witnesses  at  the  time 
he  calls  on  them  to  attest  and  subscribe  it, 
it  will  be  as  effectual  as  if  with  his  own  pen 
he  had  written  it." 

It  seems  that  a  distinction  has  been  made 
between  the  meaning  of  the  words  "sign" 
and  "subscribe."  In  the  case  of  Missouri, 
K.  &  T.  R.  Co.  V.  Denton,  29  Tex.  Civ.  App. 
284,  68  S.  W.  336,  the  court,  in  holding  a 
signature  in  the  body  of  an  instrument 
good,  called  attention  to  the  fact  that  the 
statute  requiring  such  signature  provided 
that  such  instrument  should  be  "signed" 
and  not  that  it  be  "subscribed."  Ir  "will 
be  noticed  that  the  statute  in  Mississippi 
prescribes  that  the  will  shall  be  signed  by 
the  testator,  or  some  other  person  at  his 
direction,  where  it  is  not  wholly  written 
by  him,  and  tlutt,  when  it  is  wholly  written 
by  him,  it  shall  also  be  subscribed  by  him. 

We  do  not  find  any  decision  of  this  oourt 
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wherein  the  question  of  the  location  of  a 
signature  to  a  will  has  been  passed  on.  In 
reference  to  the  location  of  the  signature  of 
the  witness  attesting  the  will,  it  has  been 
decided  in  the  case  of  Fatheree  v.  Law- 
rence^ 33  Miss.  585,  that  the  purpose  of 
attestation  is  to  identify  the  instrument 
signed  and  publi»hed  by  the  testator,  and 
that  no  particular  form  of  words  is  neces- 
sary to  constitute  an  attestation.  In  the 
case  of  Murray  v.  Murphy,  39  Miss.  214,  it 
is  decided  that  it  is  immaterial  as  to  what 
particular  part  of  a  will  is  located  the 
name  of  the  attesting  witness.  It  is  set- 
tled under  the  laws  of  this  state  that  a 
signature  to  a  will  may  be  made  for  a  tes- 
tator by  another  party  writing  his  name 
<  Watson  V.  Pipes,  32  Miss.  451 ) ,  and  a  tes- 
tator may  be  assisted  in  signing  his  will 
by  having  his  hand  steadied  by  another 
party,  and  can  also  sign  by  his  mark  (Shee- 
han  V.  Kearney,  82  Miss.  688,  35  L.R.A. 
102,  21  So.  41  f. 

We  find  from  the  testimony  in  this  case 
that  John  Armstrong  had  the  purpose  defi- 
nitely in  mind  to  make  his  will  so  that  his 
wife  could  be  designated  as  the  beneficiary 
in  his  insurance  certificate.  He  went  to 
an  officer  of  the  local  lodge,  the  person  who 
had  full  information  on  the  subject  and 
knew  how  to  write  the  paper  in  the  proper 
manner  and  in  conformity  with  the  pre- 
scribed form  of  the  association;  and  he  di- 
rected that  his  will  be  made  out,  and  that 
the  insurance  should  be  given  to  his  wife. 
The  officer  wrote  out  the  instrument  as  di- 
rected. In  compliance  with  our  statute,  it 
'Was  written  in  the  presence  of  the  testator, 
And  at  his  express  direction.  Such  express 
direction  followed  and  was  obedient  to  the 
request  by  Armstrong  contained  in  the 
words,  "Fill  out  my  will  to  my  wife." 

Armstrong  could  neither  read  nor  write. 
This  was  known  to  Ward,  and  Ward  in- 
tended to  write  every  word  necessary  in  the 
blank  form  in  the  will,  including  the  signa- 
ture of  Armstrong.  He  knew  that  this  was 
<;ontained  in  the  request  made  of  him  to  fill 
out  the  will.  Armstrong  gave  him  all  neces- 
sary information  to  enable  him  to  prepare 
the  paper.  It  is  hardly  possible  that  Arm- 
strong knew  the  meaning  of  all  the  formal 
vrords  used  in  making  the  bequest.  It  was 
sufficient  for  him  to  know  that  he  was  des- 
ignating his  wife  as  beneficiary  in  the  will. 
He  depended  upon  the  man,  the  officer  of 
the  association,  who  had  superior  knowl- 
edge, and  who  had  special  capacity  to  do 
what  he  desired.  The  will  was  properly 
Attested  by  the  witnesses,  when  it  was  then 
handed  back  to  Armstrong.  All  the  parties, 
the  testator  and  the  witnesses,  understood 
that  it  was  a  completed  and  executed  in- 
strument, and  it  was  so  afterwards  dealt 
with.  Armstrong  delivered  it  to  his  wife, 
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the  beneficiary.  She  had  it  in  her  posses- 
sion and  before  her  in  her  room,  so  that  it 
could  be  easily  seen  by  all.  No  one  after- 
wards questioned  the  sufficiency  of  the  exe- 
cution of  the  paper.  In  fact,  the  record 
discloses  that  it  was  duly  proved  by  the 
testimony  of  the  subscribing  witnesses,  and 
admitted  to  probate  in  accordance  with  the 
provisions  of  the  statute.  The  execution 
further  complied  with  the  provisions  of 
the  statute,  by  the  attestation  by  two  wit- 
nesses in  the  presence  of  the  testator. 

The  Mississippi  statute  does  not  state 
where  the  signature  of  a  testator  to  a  will 
shall  be  located.  It  does  not  say  that  the 
will  shall  be  signed  or  subscribed  at  the 
end  thereof.  As  the  statute  is  silent  as  to 
the  place  of  signature,  and  merely  provides 
that  the  will  shall  be  in  writing  and  signed, 
we  believe  the  rule  that  it  is  immaterial 
where  the  signature  of  the  testator  should 
be  placed  on  the  instrument  should  be  fol- 
lowed in  this  state.  It  seems  clear  that  it 
was  the  intent  of  the  testator  to  make  and 
execute  this  instrument  as  his  will,  for  the 
purpose  of  designating  his  wife  as  the  bene- 
ficiary in  his  insurance  certificate.  Wo 
therefore  decide  that  the  instrument  is  suf- 
ficiently executed,  and  is  a  valid  will  un- 
der  the  law. 

We  have  not  entered  into  any  statement 
or  discussion  of  the  pleadings  in  this  case, 
as  we  have  not  deemed  it  necessary  to  do 
so.  The  Masonic  Benefit  Association,  by 
an  interpleader,  admitted  its  indebtedness 
under  said  insurance  certificate,  in  the  sum 
of  $700.  It  is  contended  by  the  appellees 
that  the  will  was  not  sufficiently  executed, 
and  therefore  invalid,  and  that  the  amount 
due  under  the  benefit  certificate  descended 
to  the  heirs  at  law  of  John  Armstrong,  who 
are  the  appellant,  his  widow,  and  the  ap- 
pellees, his  children  by  former  marriage. 
The  chancellor  decided  this  issue  in  favor 
of  the  appellees,  holding  that  the  will  was 
not  the  true  and  last  will  of  John  Arm- 
strong. We  conclude  that  the  court  erred 
in  doing  this. 

The  case  is  therefore  reversed,  and  judg- 
ment entered  here  in  favor  of  the  appellant, 
and  dismissing  the  original  bill  of  the  ap- 
pellees. 


Missoxmi  suprkme:  court. 

(Division  No.    2.) 
LUCY  E.  COUCH,  Respt., 

V. 

KANSAS    CITY    SOUTHERN    RAILWAY 
COMPANY,  Appt. 

(  —  Mo.  —  ,  158  S.  W,  847.) 

Damages  —  destruction  of  meadow. 

The  measure  of  damages  for  destruction 
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of  a  meadow  by  fire  is  the  cost  of  reseeding 
a  plus  the  rental  value  of  the  property 
during  the  time  its  owner  is  deprived  of 
crops  therefrom  by  reason  of  the  fire. 

(June    28,    1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Vernon  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  destruction  of  plain- 
tiff's meadow  by  fire  set  out  by  defendant. 
AfiSrmed. 

Statement  by  Brown,  P.  J.: 

Plaintiff  recovered  a  judgment  for  $193.60 
for  22  acres  of  meadow  and  27  rods  of  fence 
which  defendant  destroyed  by  permitting 
fire  to  be  communicated  from  its  engines 
to  said  meadow.  The  evidence  quite  clearly 
proves  the  quantity  and  value  of  the 
meadow  and  fence  destroyed,  and  that  the 
defendant's  agents  caused  the  fire  by  per- 
mitting sparks  to  escape  from  its  engines. 
The  roots  of  the  meadow  were  destroyed 
so  that  it  became  necessary  to  reseed  same. 
There  was  some  evidence  tending  to  prove 
that  a  reseeded  meadow  would  not  yield  a 
full  crop  of  hay  the  first  season  after  such 
reseeding.  The  only  issue  urged  here  for  re- 
versal of  the  judgment  is  the  instructions  of 
the  trial  court  which  authorized  a  recovery 
for  the  expense  of  reseeding  the  meadow 
and  the  rental  value  of  the  land  during  the 
time  plaintiff  was  or  will  be  deprived  of 
crops  of  hay  therefrom  by  reason  of  the 
fire.  The  appellant  contends  that  the  real 
measure  of  plaintiff's  damages  is  the  depre- 
ciation in  the  value  of  her  land  (the  in- 
jury to  the  inheritance)  caused  by  burn- 
ing her  meadow. 

Messrs.  Cyrns  Crane  and  H.  C.  Clark, 

for  appellant: 

Where  grass  roots  are  destroyed,  the  in- 
jury is  to  the  inheritance;  the  measure  of 
damages  being  the  difference  in  the  value 
of  the  land  before  and  after  the  fire. 

Wiggins  V.  St.  Louis,  M.  &  S.  E.  R.  Co. 
119  Mo.  App.  492,  95  S.  W.  311,  129  Mo. 
App.  369,  108  S.  W.  674;  Carter  v.  Wabash 
R.  Co.  128  Mo.  App.  57,  106  S.  W.  611; 
Gates  V.  Chicago  &  A.  R.  Co.  44  Mo.  App. 

Note.  •*  As  to  measure  of  damages  for 
injury  to,  or  destruction  of,  growing  crops, 
see  notes  to  Teller  v.  Bay  &  R.  Dredging 
Co.  12  L.R.A.(N.S.)  267;  Missouri  P.  R. 
Co.  V.  Sayers,  27  L.R.A.(N.S.)  168;  and 
United  States  Smelting  Co.  v.  Sisam,  37 
L.R.A.(N.S.)    976. 

Specifically  as  to  measure  of  damages  for 
destruction  of  perennial  crops,  see  note  to 
Thompson  v.  Chicago,  B.  &  Q.  R.  Co.  23 
L.R.A.(N.S.)  310,  which  is  supplemented  in 
37  L.R.A.(N.S.)  976. 
46  L.R.A.(N.S.) 


488;  Knight  Bros.  ▼.  Chicago,  R.  I.  &  P.  R» 
Co.  122  Mo.  App.  38,  98  S.  W.  81. 

Messrs.  Scott  St  Bowker  for  respondent. 

Brown,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  was  submitted  to  the  Kan- 
sas City  court  of  appeals,  which  affirmed 
the  judgment  of  the  trial  court  through  an 
able  opinion  by  Broaddus,  Judge.  141  Mo. 
App.  256,  124  S.  W.  1077.  The  case  was, 
however,  transferred  to  this  court  because 
the  opinion  filed  therein  conflicts  with  sev- 
eral opinions  of  the  St.  Louis  court  of  ap- 
peals prescribing  a  different  rule  for  ascer- 
taining damages  of  this  character. 

The  decision  of  the  Kansas  City  court  of 
appeals  afilrming  the  judgment  is  well  sus- 
tained by  its  own  prior  rulings.  Adam 
V.  Chicago,  B.  &  Q.  R.  Co.  139  Mo.  App.  204, 
122  S.  W.  1136;  Doty  v.  Quincy,  0.  &  K.  a 
R.  Co.  136  Mo.  App.  264,  116  S.  W.  1126; 
Knight  Bros.  v.  Chicago,  R.  L  &  P.  R  Co. 
122  Mo.  App.  38,  98  S.  W.  81;  and  Mattis 
V.  St.  Louis  &  S.  F.  R.  Co.  138  Mo.  App.  61, 
119  S.  W.  998.  While,  on  the  other  hand, 
the  views  of  appellant  are  ably  supported 
by  the  St.  Louis  court  of  appeals.  Wig- 
gins V.  St.  Louis,  M.  &  S.  E.  R.  Co.  119  Mo. 
App.  492,  95  S.  W.  311;  Wiggins  v.  St. 
Louis,  M.  &  S.  E.  R.  Co.  129  Mo.  App.  369, 
108  S.  W.  574;  and  Carter  v.  Wabash  R. 
Co.  128  Mo.  App.  67,  106  S.  W.  611.  So  it 
becomes  our  duty  to  finally  determine  what 
shall  be  the  rule  throughout  the  state  for 
measuring  damages  caused  by  the  burning 
of  meadows. 

Something  could  be  said  in  favor  of  each 
method  .of  ascertaining  such  damages.  The 
appellant  insists  that  the  method  adc^ted 
by  the  trial  court,  and  sanctioned  by  the 
Kansas  City  court  of  appeals,  for  ascer- 
taining damages  in  this  class  of  cases,  is 
too  much  a  matter  of  conjecture  or  specu- 
lation. 

It  is  a  cardinal  rule  that  when  damages 
are  awarded  against  anyone  such  damages 
must  be  actual  and  real, — ^not  conjectural 
or  speculative.  This,  however,  is  only  an 
abstract  rule  of  law;  a  general  guide  to  be 
followed  so  long  as  it  promotes  justice,  and 
to  be  put  aside  when  it  leads  in  the  oppo- 
site direction.  It  would  be  difficult,  indeed, 
to  find  a  rule  of  law  upon  which  the  courts 
have  not  found  it  necessary  to  ingraft  some 
modification  or  exception.  It  is  a  settled 
rule  of  law  that,  in  actions  for  personal  in- 
juries, recoveries  may  be  had  for  loss  of 
time  and  physical  pain  which  a  plaintiff 
will  suffer  after  the  trial  and  judgment. 
Sotebier  v.  St.  Louis  Transit  Co.  203  Mo. 
702,  102  S.  W.  661.  Such  future  suffering 
is  usually  proven  by  expert  medical  testi- 
mony, which,  experience  has  taught  us,  is 
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ciot  infallible,  but  sometimes  amounts  only 
to  conjecture  or  speculation.  Other  inci- 
•dents  of  the  allowance  of  speculative  or  un- 
certain damages  could  be  cited  if  necessary. 
Smith  V.  Sedalia,  244  Mo.  107,  149  S.  W. 
597. 

It  is  .true  no  one  can  examine  a  meadow 
in  October,  or  even  in  March,  and  determine 
how  much  hay  it  will  yield  the  following 
season.  A  drought  (and  in  some  cases  a 
flood)  may  destroy  it  entirely.  This  does 
not  signify  that  because  a  meadow,  like 
most  any  other  crop,  is  uncertain,  it  has  no 
standard  of  value,  and  that  one  who  negli- 
^ntly  destroys  same  cannot  be  made  to  re- 
spond in  damages. 

Men  are  willing  to  rent  meadows  or  buy 
the  product  thereof  before  any  hay  is  in 
sight,  the  same  as  they  are  willing  to  buy 
young  pigs  and  assume  the  risk  of  such 
Animals  growing  to  a  size  when  they  will 
be  suitable  for  food.  Therefore  the  fact 
that  people  are  willing  to  and  do  rent 
meadows  when  there  is  no  matured  hay 
thereon  gives  them  a  rental  value,  though 
their  real  value  is  only  prospective  or  spec- 
ulative. 

The  rule  for  measuring  the  damages 
adopted  by  the  trial  court  in  this  case  should 
not  be  condemned  because  it  possesses  some 
elements  of  uncertainty. 

The  rule  announced  by  the  St.  I/)uis  court 
of  appeals  for  ascertaining  the  value  of 
meadows  may,  and  no  doubt  usually  does, 
promote  justice;  but  we  consider  it  more 
eumbersome  and  more  likely  to  cause  a  mis- 
carriage of  justice  than  the  other  rule. 

To  ascertain  the  damage  to  the  inheri- 
ance  by  the  burning  of  a  meadow,  it  is  nec- 
essary to  find  out  what  the  land  was  worth 
'with  the  meadow,  and  then  ascertain  what 
its  value  is  after  the  meadow  is  destroyed. 
A  meadow  may  possess  several  elements  of 
value  to  the  owner  thereof.  Just  how  many, 
'we  do  not  judicially  know;  but  we  do  take 
judicial  notice  that  meadows  are  sometimes 
valuable  to  prevent  the  soil  from  washing 
jtnd  also  to  give  the  soil  a  rest  from  grain 
<;Tops.  Therefore  farmers  incur  an  expense 
in  growing  meadows  which  they  would  not 
incur  for  the  hay  crop  alone. 

The  value  of  farm  land  can  be  ascertained 
^vith  a  fair  degree  of  certainty,  provided 
-there  are  any  such  lands  for  sale  in  the  lo 
•cality  where  it  becomes  judicially  necessary 
to  find  out  their  value;  but  the  number  of 
persons  in  a  given  locality  who  possess  a 
•correct  knowledge  of  the  value  of  lands  is 
insignificant  compared  with  those  who  know 
the  value  of  meadows  or  the  rental  value 
of  meadows,  for  the  simple  reason  that 
nearly  every  farmer  has  some  meadow  and 
Icnows  the  market  value  of  the  product 
thereof.  Why  inyeitigate  the  value  of  the 
AS  L.R.A.(N.8.) 


land  when  only  the  value  of  a  natural 
product  thereof — something  that  can  soon 
be  reproduced — is  in  issue?  Placing  in  evi- 
dence the  value  of  the  land  upon  which  a 
meadow  grew  tends,  to  some  extent,  to  in- 
ject a  collateral  issue  into  the  case  and 
thereby  befog  the  minds  of  the  triers  of 
fact  State  v.  Reed,  —  Mo.  —  ,  157  S.  W. 
316. 

The  rule  annoimced  by  the  Kansas  City 
court  of  appeals  for  measuring  the  value  of 
meadows  recommends  itself  to  us,  because 
under  that  rule  the  evidence  of  the  value 
or  lack  of  value  of  such  property  is  more 
readily  obtainable,  and  we  believe  it  is 
more  likely  to  produce  actual  justice  than 
the  rule  announced  by  the  St.  Louis  court 
of  appeals. 

The  appellant  complains  that  the  plain- 
tiff was  not  restricted  by  the  instructions 
to  such  damages  as  she  would  sustain  by 
the  loss  of  one  hay  crop  thr<nigh  the  burn- 
ing of  her  meadow.  No  error  was  commit- 
ted on  that  point.  Some  of  the  meadow 
was  burned  in  the  fall  and  some  of  it  in 
March.  There  was  evidence  tending  to 
prove  that  it  was  usually  impossible  to  se- 
cure a  full  crop  of  hay  the  first  season 
after  reseeding  a  meadow.  The  defendant 
introduced  no  evidence. 

There  is  nothing  in  this  record  which  in- 
dicates that  the  verdict  was  excessive. 

The  judgment  is  affirmed. 

Faris  and  Walker,  J.  J.,  concur. 


MONTANA   SUPREME   COURT. 

AMERICAN     BONDING     COMPANY    OF 
BALTIMORE,  Appt., 

V. 

STATE  SAVINGS  BANK,  Respt. 

(—  Mont.  — ,   133  Pac.  367.) 

Subrogation  —  defalcation  by  officer  — 
right  of  surety. 

The  surety  on  the  bond  of  a  court  clerk, 
who  is  compelled  to  reimburse  the  county 
for  money  paid  out  on  fictitious  jurors'  cer- 
tificates which  the  clerk  has  issued,  is  not 
entitled  to  subrogation  to  the  right  of  the 
county   to   compel   a   bona   fide   holder   to 

Note.  —  Bight  of  sureties  of  public  of- 
ficer who  made  good  a  loss  occasioned 
hy  their  principal's  default  or  mis- 
conduct to  he  subrogated  to  the  rights 
of  the  ohligee  or  beneficiary  of  the 
btmd  against  a  third  person. 

This  note  is  supplemental  to  one  cover- 
ing the  same  subject  attached  to  National 
Surety  Co.  v.  State  Sav.  Bank,  14  L.R.A. 
(N.S.)   165. 

The   principal    case,   in   holding  that   a 
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which  it  paid  the  certificates  to  return  the 
amount  paid,  hecause  the  certificates,  were 
void. 

(May  7,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
District  Court  for  Silver  Bow  County 
in  defendant's  favor  in  an  action  brought 
to  recover  an  amount  received  by  defend- 


ant from  the  county  upon  fictitious  jurors* 
certificates  held  by  it.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walsh,  Nolan  &  Scallon,  for 
appellant: 

The  county  could  have  recovered  from 
the  bank  every  dollar  paid  to  it  upon  the- 
certificates. 

3  Randolph,  Com.  Paper,  1486;  Hathaway 
V.  Dehiware  County,  185  N.  Y.  368,  13  LJLA. 


surety  on  the  bond  of  the  county  clerk,  who 
was  compelled  to  reimburse  the  county  for 
money  paid  out  on  fictitious  jurors'  cer- 
tificates which  the  clerk  had  issued,  was 
not  entitled  to  subrogation  to  the  right 
of  the  county  to  compel  a  bona  fide  holder 
to  which  it  paid  the  certificates  to  return 
the  amount  paid,  because  the  certificates 
were  void,  finds  support  in  National  Surety 
Co.  V.  Arosin,  117  C.  C.  A.  313,  198  Fed. 
605,  where  it  was  held  that  the  suretv 
on  the  bond  •  of  a  county  auditor  which 
paid  to  the  county  the  amount  which  it 
had  paid  upon  non-negotiable  tax  refund- 
ing certificates  issued  by  the  deputy  auditor 
in  favor  of  fictitious  payees  and  sold  by 
him  to  a  bank  was  not  entitled  to  be  sub- 
rogated to  the  right  of  the  county  to 
maintain  an  action  for  money  had  and 
received  against  the  bank,  to  recover  the 
amount  so  paid,  where  there  was  nothing 
in  the  transaction  to  excite  the  suspicion 
of  the  bank. 

This  is  a  later  appeal  in  National  Surety 
(,^0.  V.  State  Sav.  Bank,  to  which  the  former 
note  was  attached,  where  it  was  held  that 
the  surety  was  entitled  to  subrogation  on 
the  theory  that  the  bank  was  grossly  neg- 
ligence in  failing  to  inquire  as  to  the  gen- 
uineness of  the  certificates  and  indorse- 
ment; but  at  a  subsequent  trial  it 
appeared,  for  the  first  time,  that  no  negli- 
gence could  be  charged  to  the  bank  in  failing 
to  make  such  inquiry. 

And  the  right  of  subrogation  was  also 
denied  in  American  Bonding  Co.  v.  Welts, 
113  C.  C.  A.  698,  193  Fed.  978,  where  a 
bonding  company  which  was  surety  upon 
the  bond  of  a  county  auditor  who  became 
a  defaulter  and  embezzler  to  the  county's 
loss  sought  to  1c  subrogated  to  the  county's 
rights  and  remedies  against  the  treasurer 
and  county  commissioner,  on  the  alleged 
ground  that  the  loss  was  occasioned  by 
their  negligence.  By  '  the  statute  under 
which  the  bond  was  given  the  obligation 
assumed  by  the  bonding  company  for  the 
faithful  and  honest  acts  of  the  auditor  was 
not  only  for  the  benefit  and  protection  of 
the  county,  but  also  for  that  of  all  others 
who  might  be  injured  by  the  breach  of  the 
conditions  of  the  bond,  and  among  such  ones 
were  the  treasurer  and  commissioners;  and 
the  court  held  that  to  permit  the  bonding 
company  to  be  subrogated  to  the  county's 
rights  against  them  would  be  to  permit 
the  surety  to  recoup  a  loss  out  of  those  for 
whose  benefit  in  part  the  surety  company 
assumed  the  obligation,  which,  the  court 
said,  would  be  to  put  the  doctrine  of  subro- 
46  L.R.A.(N.S.) 


gation  to  a  case  wholly  foreign  to  its  na- 
ture. 

But  where  a  deputy  sheriff  failed  to  ac- 
count to  the  state  and  county  for  'taxes 
collected  by  him,  a  surety,  upon  payment 
of  his  defalcation,  was  held  in  Hill  v. 
Fleming,  128  Ky.  201,  107  S.  W.  764,  16 
Ann.  Cas.  840,  to  be  subrogated  to  the 
rights  of  the  state  and  county,  and  of  the 
sheriff,  against  a  fund  impressed  with  a 
trust  in  favor  of  the  county  or  state.  In 
this  case  the  deputy  sheriff  deposited  the 
taxes  collected  and  drew  a  check  on  that 
account  in  pa3rment  of  personal  indebted- 
ness, signing  the  check  with  his  name  fol- 
lowed bv  the  words  "deputy  sheriff;"  uid 
it  was  held  that  the  surety  company  was 
entitled  to  pursue  and  reclaim  the  proceeds 
of  this  check.  The  court  stated  that  the 
check  itself  gave  payee  notice  of  the 
drawer's  official  position,  and  it  further 
notified  him  that  the  funds  upon  which 
the  check  was  drawn  were  deposited  to  the 
drawer's  credit  as  deputy  sheriff,  and  it 
therefore  considered  that  it  was  the  payee's 
duty  to  make  inquiry  for  the  purpose  of 
ascertaining  whether  or  not  the  funds 
transferred  b^  the  check  belonged  to  the 
drawer  individually  or  to  the  state  and 
county.  Failing  to  do  this,  the  amount  of 
the  check  was  received  and  impressed  with 
a  trust  in  favor  of  the  state  and  county. 

And  the  surety  on  a  bond  of  the  coun&r 
treasurer,  which  pays  the  amount  of  such 
treasurer's  defalcation,  is  subrogated  to 
every  right  that  the  county  has  to  bring 
suit  against  the  bank  to  recover  the 
amounii  of  checks  upon  funds  of  the  coun- 
ty, signed  in  the  name  of  the  county,  which 
were  paid  upon  the  treasurer's  personal  in- 
debtedness to  the  bank.  Northern  Trust 
Co.  V.  First  Nat.  Bank,  —  N.  D.  — ,  140 
N.  W.  705.  The  court  stated  that  there 
was  no  escaping  the  presumption  that  the 
bank,  in  receiving  these  checks,  knew  it  was 
receiving   the   county's   money   unlawfully. 

And  also  in  Boaz  v.  Ferrell  —  Tex.  Civ. 
App.  — ,  152  S.  W.  200,  where  a  tax  col- 
lector commingled  the  tax  moneys  of  the 
state  and  county  and  embezzled  a  part 
and  paid  the  balance  to  the  county,  it  was 
held  that  surety  on  the  collector's  bond  to 
the  state  could,  upon  payment  of  the 
amount  of  the  state's  money  embezzled, 
pursue  the  confused  funds  in  the  possession 
of  the  county,  on  the  familiar  principle  that 
where  the  surety  pays  a  debt  of  his  prin- 
cipal the  suretv  ts  entitled,  on  equitable 
principles,  to  all  the  securities  and  rights 
of  the  creditor.  J.  H.  B. 
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(N.S.)  273,  113  Am.  St.  Rep.  909,  78  N.  E. 
153. 

The  parties  who  actually  got  the  money 
out  of  the  treasury  without  any  just  right 
to  it,  are  the  ones  who  may  be  said  to  be 
primarily  liable  for  the  return  of  it,  and 
the  surety  paying  is  unquestionably  sub- 
rogated. 

National  Surety  Co.  v.  State  Sav.  Bank, 
14  LJRA.(N.S.)  165,  84  C.  C,  A.  187,  156 
Fed.  21,  13  Ann.  Cas.  421;  National  Surety 
Co.  V.  Arosin,  117  C.  C.  A.  313,  198  Fed. 
605. 

A  third  party  holding  an  instrument  for 
the  payment  of  money  or  the  legal  title  to 
property  must  plead  his  good  faith  and  pay- 
ment of  value  when  fraud  is  alleged  in  the 
inception  of  the  instrument,  or  in  the  ac- 
quisition of  title,  by  a  predecessor  in  in- 
terest. 

Thambling  t.  Duffey,  14  Mont.  567,  43 
Am.  St.  Rep.  658,  37  Pac.  363;  Stewart  v. 
Lansing,  104  U.  S.  506,  26  L.  ed.  866;  Rossi- 
ter  V.  Loeber,  18  Mont.  372,  45  Pac.  660; 
Harrington  v.  Butte  &  B.  Min.  Co.  27  Mont. 
IZy  69  Pac.  102;  Lewis  v.  Lindley,  19  Mont. 
422,  48  Pac.  765;  Pom.  Eq.  Jur.  §784;  6 
Enc.  Ev.  14;  Coombs  v.  Barker,  31  Mont. 
526,  79  Pac.  1;  23  Am.  &  Eng.  Enc.  Law, 
523;  2  Pom.  Eq.  Jur.  §  762. 

Mr.  C.  M .  Parr  also  for  appellant. 

Messrs.  W.  D.  Kyle,  Frank  C.  Walker, 
and  Charles  R.  Leonard,  for  respondent: 

The  county  is  not  liable  to  the  bank  for 
the  misconduct  of  Deputy  Farrell,  whereas 
the  plaintiff  expressly  obligated  and  bound 
itself  to  indenmify  not  only  the  county,  but 
any  other  party,  against  loss  caused  by  the 
act  of  its  principal  or  any  of  his  deputies. 

Sieyers  ▼.  San  Francisco,  115  Cal.  648,  56 
Am.  St.  Rep.  153,  47  Pac.  687,  1  Am.  Neg. 
Rep.  5. 

Parties  in  the  course  of  dealings  with  each 
other  can  establish  a  usage  or  custom  af- 
fecting their  rights  which  will  be  recognized 
by  the  courts  even  though  it  conflict  with 
some  fixed  principle  of  law. 

Dickinson  v.  Gay,  7  Allen,  29,  83  Am.  Dec. 
656;  Governor  v.  Withers,  5  Gratt.  24,  50 
Am.  Dec.  95;  Geyser-Marion  Gold  Min.  Co. 
V.  Stark,  63  L.R.A.  684,  46  CCA.  467, 
106  Fed.  564,  21  Mor.  Min.  Rep.  220;  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  380. 

The  complaint  is  insufficient  to  state  facts 
authorizing  the  granting  of  any  relief  to 
the  plaintiff  as  against  the  defendant. 

6  Pom.  Eq.  Jur.  3d  ed.  §923,  p.  1507; 
Pierson  v.  Haddonfield,  66  N.  J.  Eq.  180, 
57  Atl.  471, 

HoUoway,  J.,  delivered  the  opinion  of 
the  court: 

From  the  first  Monday  of  January,  1905,. 
to  the  first  Monday  in  January,  1909,  W.  E. ' 
46L.R.A.(N.S.) 


Davies  was  the  duly  elected,  qualified,  and 
acting  clerk  of  the  district  court  of  Silver 
Bow  coimty.  During  a  portion  of  that 
period  W.  P.  Farrell  was  his  chief  deputy. 
The  American  Bonding  Company  of  Balti> 
more  was  the  surety  on  Davies*  official 
bond.  During  the  time  Farrell  was  acting 
as  deputy  clerk  he  issued  false  and  ficti- 
tious jurors'  certificates,  none  of  which  bore 
the  imprint  of  the  official  seal,  and  these 
certificates  to  the  amount  of  $2,076  came 
into  the  possession  of  the  State  Savings 
Bank  of  Butte,  and  were  by  it  presented 
to  the  county  treasurer  and  paid.  The 
fraudulent  character  of  the  certificates  hav- 
ing been  discovered,  the  county  made  de- 
mand upon  the  clerk  of  the  district  court 
and  thie  bonding  company,  his  surety,  to 
repay  the  amounts  which  the  county  had 
paid  out  on  such  certificates,  and,  this  de- 
mand having  been  refused,  action  was  com- 
menced by  the  county  and  prosecuted  to 
favorable  judgment,  which  judgment  was 
affirmed  on  appeal  by  this  court.  Silver 
Bow  County  v.  Davies,  40  Mont.  418,  .107 
Pac.  81.  The  bonding  company  having  paid 
the  judgment,  which  included  the  amount 
received  by  the  State  Savings  Bank,  took 
an  assignment  of  any  right  of  action  which 
the  county  may  have  had  against  the  bank, 
and  thereupon  commenced  this  action  to  re- 
cover from  the  bank  the  $2,076  which  the 
bank  had  received  from  the  county  upon 
the  fictitious  certificates  held  by  it.  The 
complaint  sets  forth  the  foregoing  facts 
somewhat  more  in  detail,  and  concludes  by 
alleging  that  the  bank  has  not  repaid  or  re- 
turned to  the  county  or  to  the  bonding 
company  the  $2,076  or  any  part  thereof.  To 
this  eomplaint  a  demurrer  was  interposed 
and  sustained,  and  plaintiff,  electing  to 
stand  upon  its  complaint,  suffered  judgment 
to  be  entered  against  it  and  appealed.  The 
only  question  presented  for  our  determina- 
tion is:  Does  the  complaint  state  a  cause 
of  action  in  favor  of  the  bonding  com- 
pany and  against  the  bank? 

The  facts  concerning  Farrell's  peculations 
and  the  character  of  the  instruments  which 
he  issued  will  be  found  detailed  at  length 
in  be  Farrell,  36  Mon£.  254,  92  Pac.  785,  and 
in  Silver  Bow  County  v.  Davies,  referred 
to  in  the  statement  above.  Appellant  in- 
sists that  the  certificates  held  by  the  bank 
were  void,  citing  Re  Farrell,  above,  and 
therefore  the  bank  had  no  just  claim  against 
the  county  for  their  payment;  that,  having 
paid  the  bank  the  face  value  of  the  cer- 
tificates, the  county  could  have  recovered 
back  the  money  so  paid  in  an  action  for 
money  paid  by  mistake.  To  this  extent 
appellant's  contention  may  be  conceded  for 
the  purposes  of  this  appeal.  It  is  further 
insisted  that,  since  the  county  chbse  to  pro- 
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•ceed  against  the  district  clerk  and  the  sure- 
ty company,  the  surety  on  his  official  bond, 
to  compel  them  to  make  good  the  county's 
loss,  the  surety  company,  upon  paying  the 
amount  which  the  bank  had  received  from 
the  county,  thereby  became  subrogated  to 
the  right  which  the  county  had  to  compel 
the  bank  to  repay  t^e  amount  which  it  had 
received.  With  this  contention  we  do  not 
agree.  Furthermore,  it  must  be  conceded 
that,  if  the  bank  would  have  had  a  cause 
•of  action  against  the  bonding  company  in 
case  the  county  had  refused  to  pay  the  fic- 
titious certificates,  then  the  bonding  com- 
pany cannot  have  a  cause  of  action  against 
the  bank  in  this  instance. 

1.  Assuming  that  the  county  of  Silver 
Bow  had  a  cause  of  action  against  the  bank 
to  recover  back  the  money  it  paid  out  on 
the  spurious  certificates,  it  does  not  follow 
that  by  paying  the  county's  loss  the  surety 
on  the  clerk's  official  bond  became  sub- 
rogated to  the  county's  right.  The  doctrine 
of  subrogation  had  its  origin  in  the  civil 
law.  It  has  been  adopted  and  invoked  by 
-courts  of  equity  in  order  that  justice  may 
be  done  as  nearly  as  possible.  The  applica- 
tion of  the  doctrine  must  therefore  depend 
■upon  the  circumstances  of  each  particular 
case.  When,  therefore,  this  surety  com- 
pany seeks  to  be  subrogated  to  the  right 
which  the  county  may  have  had  against 
the  State  Savings  Bank,  it  is  necessary  that 
something  more  be  made  to  appear  than 
that  the  bank  could  have  been  made  to 
repay  to  the  coimty  the  amount  which  it 
received  upon  the  spurious  certificates  which 
it  held.  The  surety  company  must  show 
that  as  between  it  and  the  State  Savings 
Bank,  if  either  must  suffer  loss  because  of 
Farrell's  peculations,  in  equity  and  good 
■conscience  the  bank  should  be  the  one  to 
lose.  This  is  the  rule  recognized  with  prac- 
tical unanimity.  American  Bonding  Co.  v. 
Welts,  113  C.  C.  A.  598,  193  Fed.  978; 
United  States  Fidelity  &  G.  Co.  v.  Title 
•Guaranty  &  Surety  Co.  (D.  C.)  200  Fed.  443. 
Does  this  complaint  show  such  a  state  of 
facts?  We  think  not.  There  is  not  any 
charge  of  negligence  or  wrongdoing  on  the 
part  of  the  bank  in  purchasing  the  certifi- 
cates. So  far  as  the  complaint  discloses, 
the  bank  acted  in  perfect  good  faith  and 
was  following  a  common  custom  in  dealing 
in  these  certificates  without  their  bearing 
the  impress  of  the  official  seal.  Some  one 
must  suffer  now  for  Farrell's  official  mis- 
conduct. Shall  it  be  the  bank,  which  acted 
in  good  faith  and  parted  with  its  money  for 
the  spurious  certificates  issued  by  Farrell, 
or  shall  it  be  the  surety  company,  which 
for  a  compensation  undertook  to  be  respon- 
sible for  Farrell's  official  delinquencies,  not 
only  to  the  state  and  to  Silver  Bow  county, 
46  L.R.A.(N.8.) 


I  but  to  this  bank  as  well?  To  such  an  in- 
I  quiry  a  court  of  conscience  can  make  but 
one  answer.  Upon  the  showing  made  in  its 
complaint,  the  surety  company  has  failed  to 
show  itself  entitled  to  be  su^rogated  to  the 
right  which  the  county  may  have  had. 
Stewart  v.  Com.  104  Ky.  489,  47  S.  W.  332. 
For  this  reason  the  complaint  does  not  state 
a  cause  of  action. 

2.  According  to  the  allegations  of  this 
complaint,  the  State  Savings  Bank  is  in 
possession  of  and  holds  the  legal  title  to 
the  money  which  it  secured  from  the  county 
upon  the  fictitious  certificates.  At  law  this 
surety  company  would  not  have  any  right 
of  action  against  the  bank;  but,  to  state  a 
cause  of  action  at  all,  it  must  allege  auch 
facts  as  will  appeal  to  the  conscience  of  a 
court  of  equity.  If  the  equities  of  the  re- 
spective parties  are  equally  balanced,  the 
position  of  the  defendant,  the  possessor  of 
the  thing  in  controversy,  is  the  better;  in 
other  words,  the  legal  title  added  to  its 
equity  prevails  over  an  equal  equity  which 
has  no  legal  title  to  support  it.  2  Pom. 
Eq.  Jur.  3d  ed.  §§  727,  76S;  FideUty  Mut.  L. 
Ins.  Co.  V.  Clark,  203  U.  S.  64,  61  L.  ed. 
91,  27  Sup.  Ct.  Rep.  19. 

3.  If  the  county  had  refused  to  pay  the 
certificates  held  by  the  bank,  would  the 
bank  have  had  a  cause  of  action  against 
the  surety  company  for  its  loss?  The  sure- 
ty company  was  responsible  for  Farrell's 
official  misconduct  (Rev.  Codes,  §384)  to 
any  party  injured  thereby,  and  such  party 
could  maintain  an  action  for  his  damages 
(§398).  That  it  was  Farrell's  official  mis- 
conduct which  caused  the  county's  loss  has 
been  judicially  determined.  Silver  Bow 
(Dounty  v.  Davies,  above;  Ramsey  County 
V.  Sullivan,  89  Minn.  68,  93  N.  W.  1056.  If 
the  county  had  refused  to  pay  the  certifi- 
cates, the  resulting  loss  to  the  hank  would 
have  been  occasioned  by  the  same  acts  of 
official  misconduct  (Stewart  v.  Com.  above), 
and  it  is  not  any  defense  that,  by  omitting 
to  stamp  the  impress  of  the  seal  upon  the 
certificates,  Farrell  avoided  punishment  or 
set  afloat  securities  which  were  invalid. 
Silver  Bow  CJounty  v.  Davies,  above.  It 
would  seem  to  follow,  as  of  course,  thai 
the  bank's  right  of  action  against  the  sure- 
ty company  under  such  circumstances  would 
be  absolute. 

To  sustain  their  contentions,  counsel  foi 
appellant  rely  upon  the  decision  in  National 
Surety  Co.  v.  State  Sav.  Bank,  14  L.R.A. 
(N.S.)  165,  84  C.  C.  A.  187,  166  Fed.  21,  13 
Ann.  Cas.  421.  Bourne,  the  deputy  audi- 
tor of  Ramsey  county,  Minnesota,  fraudu- 
lently issued  spurious  refunding  orders  on 
the  county  treasurer,  procured  ^e  ehairman 
of  the  board  of  county  commissioDerB  to 
authenticate  them,  indorsed  the  names  of 
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the  fictitious  payees,  aod  then  sold  the 
orders  to  the  State  Savings  Bank.  The 
hank  presented  them  for  payment  and  re- 
ceived from  the  county  their  face  value, 
with  accrued  interest.  The  fraud  having 
heen  discovered,  the  county  brought  action 
against  the  auditor  and  the  surety  com- 
pany, the  surety  on  his  official  bond,  and 
recovered.  The  surety  company,  having  paid 
the  county,  commenced  an  action  against 
the  bank  to  recover  the  amount  which  the 
bank  had  collected  from  the  county.  A  gcn- 
eraJ  demurrer  to  the  bill  was  sustained. 
The  surety  company  appealed  to  the  circuit 
court  of  appeals  for  the  eighth  circuit.  The 
majority  of  the  court  held  that  Bourne's 
personal,  as  distinguished  from  his  official, 
misconduct  would  have  been  the  proximate 
cause  of  the  bank's  loss  had  the  county  re- 
fused to  pay  the  orders,  and  therefore  the 


is  also  worthy  of  note  that  this  case  was 
remanded  to  the  district  court  for  further 
proceedings*;  that  answer  was  filed,  issues 
joined,  the  cause  tried,  and  judgment  ren- 
dered in  favor  of  the  bank  on  the  merits. 
The  surety  company  again  appealed;  but 
this  time  the  same  circuit  court  of  appeals 
(two  of  the  judges  being  different  persons) 
affirmed  the  judgment  (National  Surety  Co. 
V.  Arosin,  117  C.  C.  A.  313,  198  Fed.  605), 
and  held  that  the  bank  was  not  guilty  of 
negligence  in  purchasing  the  orders,  and 
that  it  was  Bourne's  official  misconduct 
in  manufacturing  the  orders  which  was  the 
primary  cause  of  the  loss.  Nothing  is  said 
upon  the  question  of  subrogation.  In  our 
opinion  there  is  not  any  substantial  differ- 
ence in  the  facts  disclosed  upon  the  trial  and 
those  appearing  upon  the  face  of  the  bill 
in  the  first  appeal,  and  that  the  decision 


surety  on  the  auditor's  official  bond  could  upon  the  second  appeal  ought  to  be  treated 


not  be  held  responsible  for  such  personal 
misconduct.     But   it   was   Bourne's    official 
misconduct  which  called  the  spurious  orders 
into    existence.     Ramsey    County   v.   Sulli- 
van, above.    If  he  had  issued  them  to  real 
persons,  but  to  persons  not  entitled  to  them, 
and   such  persons  had  negotiated  them  to 
the  bank,  there  is  not  any  question  that  the 
bonding  company -would  have  been  liable  to 
the  l>ank  for  the  injury  sustained.  .Now  by 
just     what    species    of    legal    legerdemain 
Bourne's  forgeries  of  the  indorsements  of 
fictitious  payees,  added  to  his  wrongful  act 
in   issuing  the  spurious  orders,  could  oper- 
ate to  relieve  the  surety  company,  is  beyond 
our   comprehension.       It  was  further  held 
that,  since  the  orders  were  non-negotiable, 
— made  so  by  statute  for  the  very  purpose 
of   preventing  misuse   of   them, — ^the   bank 
was  guilty  of  gross  negligence  in  purchas- 
ing them  without  inquiry,  and  for  that  rea- 
son it  could  not  have  recovered  from  the 
surety  company  if  the  county  had  refused 
payment.    But,  as  pointed  out  in  the  dis- 
senting opinion  of  Judge  Hook,  there  was 
not  anything  before  the  court  to  justify  it 
in  assuming  the  existence  of  such  a  state  of 
facts.     It   was   further  decided  that,  since 
the    bank   had    procured   from   the   county 
upon   these  fictitious  certificates  money  to 
which   it   was  not  entitled  as  against  the 
county,  the  county  might  have  recovered  it 
hack,  and,  since  the  county  proceeded  against 
the    surety   on    the   auditor's   official    bond 
and  enforced  payment,  the  surety  company 
became    thereby    subrogated    to    the    right 
which  the  county  might  have  exercised,  to 
proceed    against   the   bank,   and   this,   too, 
without  any  apparent  consideration  of  the 
relative  equities  of  the  respective  parties. 
Upon  each  of  the  questions  decided  Judge 
Hook  dissented,  and  in  our  opinion  his  posi- 
tion upon  each  question  is  unassailable.    It 
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as  overruling  the  decision  of  the  majority 
upon  the  first  appeal.  But,  whether  it  be  so 
considered  or  not,  we  decline  to  follow  the 
majority  opinion  upon  the  first  appeal  as 
unsound  and  as  opposed  to  the  decided 
weight  of  authority. 

The  complaint  does  not  state  a  cause  of 
action,  and  the  judgment  of  the  District 
Court  is  affirmed. 

Brantly,  Ch.  J.,  and  Sanner,  J.,  concur. 

Petition  for  rehearing  denied. 
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an  unlocked  door,  and  feloniously  carrying 
away  property  therefrom  by  the  intimida- 
tion of  the  occupants  with  deadly  weapons, 
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ia  not  within  a  policy  insuring  against  losa 
by  burglary  by  persons  who  have  made 
forcible  and  violent  entrance  upon  the  prem- 
ises or  exit  therefrom,  of  which  force  and 
violence  there  shall  be  visible  evidence,  and 
relieving  the  insurer  from  liability  unless 
there  are  visible  marks  upon  the  premises 
of  the  actual  force  and  violence  used  in 
making  the  entrance  or  exit. 

(Gullen,  Gh.  J.,  and  Haight,  J.,  dissent.) 
(December  31,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Trial  Term,  Part  16,  for 
New  York  County,  in  plaintiffs'  favor  in 


an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  burglary  insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinon. 

Mr.  John  Ewen,  for  appellant: 

There  was  no  proof  of  loss  by  burglary 
commit tted  by  persons  "who  have  made 
forcible  and  violent  entrance  upon  the  prem- 
ises or  exit  therefrom." 

Bridgewater  &  U.  PI.  Road  Co.  v.  Rob- 
bins,  22  Barb.  662;  People  v.  Quinn,  60 
Barb.  128;  Bradshaw  v.  Mutual  L.  Ins.  Co. 
187  N.  Y.  347,  80  N.  E.  203,  10  Ann.  Gas. 
266;  Nelson  v.  Traders'  Ins.  Co.  181  N.  Y. 
472,  74  N.  E.  421;  Janneck  v.  Metropolitan 
L.  Ins.  Co.  162  N.  Y.  674.  57  N.  E.  182; 
Re  George  [1800]  1  Q.  B.  605,  68  L.  J.  Q.  B. 
N.  S.  366,  47  Week.  Rep.  474,  80  L.  T.  N.  S. 


VII.  Continued. 

e.  Protection  of  property,  666. 

d.  Change  in  risk,  665. 

e.  Keeping  books,  666. 

f.  Warrant  of  arrest,   667. 
VIII.  Manner  of  loss  and  proof  thereof. 

a.  Absence  of  proof  showing  man- 

ner of  loss,  667. 

b.  Entries  by  the  use  of  tools  or 

exploaives  upon  safes,         '999 
e.  Entering  outer  door  without  use 

of  force,  670. 
d.  Entering   through    collusion    of 
insured's  employee,    670. 
IX.  Notice  and  proofs  of  loss,  671. 
X.  Necessity  of  showing  plaintiff's  inter- 
est in  property  Tost,    672. 
XI.  Insurer's  right  to  replace  property, 

672. 
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proof  thereof,  672. 
XIII.  Estoppel  and  waiver,  673. 

Scope. 

This  note  does  not  include  cases  of  fire 
and  marine  insurance  policies  which  inci- 
dentally insure  against  loss  by  thieves,  etc. 

As  to  loss  by  theft  during  fire,  see  note 
to  Farmers'  &  M.  Ins.  Co.  v.  Cuff,  36  L.R.A. 
(N.S.)   892. 

As  to  insurance  covering  automobiles,  in- 
cluding risks  on  account  of  theft,  see  note 
accompanving  Harris  v.  American  Casualty 
Co.  44  L.*R.A.(N.S.)    70. 

It  has  been  thought  that  it  would  be  use- 
ful to  collect  all  the  cases  dealing  with  in- 
surance against  burglary  and  theft,  whether 
the  questions  involved  related  distinctively 
to  this  point  of  insurance,  or  depended 
upon  principles  and  rules  relating  to  in- 
surance in  creneral.  Many  of  these  princi- 
ples and  rules  are  treated  in  their  relation 
to  other  kinds  of  insurance  in  notes  re- 
ferred to  in  the  index  to  notes,  under  the 
title  "Insurance." 

/.  Introduction, 

With  the  enlarging  of  the  scope  of  the 
insurance  business  and  its  branches,  poli- 
cies indemnifving  against  losses  by  bur- 
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glary,  theft,  and  larceny  have  become  com- 
mon. And  such  policies  are  upheld  and 
given  effect  by  all  courts. 

In  the  construction  of  9uch  policies  the 
general  principle  that  contracts  of  insur- 
ance will  be  liberally  construed  in  favor  of 
the  insured  is  applied.  Bankers'  Mut.  Casu- 
alty Co.  V.  State  Bank,  80  C.  C.  A.  32, 
160  Fed.  78;  Caaner  v.  New  Amsterdam 
Casualty  Co.  161  Mo.  App.  364,  91  S.  W. 
1001;  Duschenes  v«  National  Surety  Co.  79 
Misc.  232,  139  N.  Y.  Supp.  881. 

//.  Indemnity  against  theft  or  hurglary 
as  ineuranoe. 

In  Re  Solebury  Mut.  Protective  Soc.  3 
Del.  Co.  Rep.  139,  it  was  held  that  the  con- 
cern for  which  a  charter  was  sought  was 
an  insurance  company  where  the  applica- 
tion set  forth  that  its  purpose  was  "the 
recovery  of  property  that  may  be  stolen 
trom.  its  members,  and,  in  the  event  of  a 
failure  to  recover  such  property,  to  pay 
to  the  loser  such  part  of  the  value  thereof 
as  the  company  may  hereafter  determine 
and  set  forth  in  its  by-laws.  If  a  member 
may  meet  with  loss  for  which  the  company 
is  liable,  and  the  property  shall  not  be 
found  and  returned  to  the  owner,  a  tax 
sufficient  to  raise  the  required  amount  shall 
be  assessed  equally  upon  the  members." 

And  is  has  been  neld  that  a  company 
formed  to  afford  mutual  indemnity  and  pro- 
tection to  its  members  in  case  of  loss  by 
accidents,  death,  and  theft  of  horses,  mules, 
jacks,  and  jennies  used  for  private  pur- 
poses carries  on  an  insurance  Dusiness,  al- 
though one  of  its  circulars  states  that  it 
does  not  sell  insurance  or  receive  premiums, 
and  there  is  no  accumulated  fund  out  of 
which  to  pay  losses,  but  assessments  are  re- 
lied upon  for  this  purpose  and  that  of  keep- 
ing up  the  organization,  and  no  persons  but 
members  are  entitled  to  share  in  the  ben- 
efits. State  V.  Vigilant  Ins.  Go.  30  Kan. 
585,  2  Pac.  840. 

///.  Power  to  iesue  hurglary  in&uranoe. 

Insurance  against  burglary  is  impliedly 
authorised  under  §  1696  of  McClain's  Code» 
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248,  15  Times  L.  R.  230;  Maryland  Casualty 
Co.  V.  Ballard  County  Bank,  134  Ky.  354, 
120  S.  W.  301 ;  First  Nat.  Bank  v.  Maryland 
Casualty  Co.  162  Cal.  61,  121  Pac.  321,  Ann. 
Gas.  1913  C,  1170. 

Where  the  policy  applies  only  to  cases 
where  entrance  to  a  safe  is  made  by  tools 
or  explosives,  the  limitation  is  one  as  to 
liability,  and  recovery  cannot  be  had  if  the 
entry  was  effected  by  other  means,  even 
although  there  is  no  question  of  the  fact 
of  the  burglary. 

Maryland  Casualty  Co.  ▼.  Ballard  Coun- 
ty Bank,  134  Ky.  354,  120  S.  W.  301 ;  First 
Nat.  Bank  v.  Maryland  Casualty  Co.  162 
Cal.   61,   121   Pac.   321,  Ann.   Cas.   1913   C, 


1170;  Brill  V.  Metropolitan  Surety  Co.  113 
N.  Y.  Supp.  476. 

Mr.  Ernest  Hall,  for  respondents: 

The  visible  evidence  required  by  the  policy 
was  the  opening  of  the  door,  which  was 
seen  by  the  plaintiffs'  clerks. 

Tickner  v.  People,  6  Hun,  657;  McCourt 
V.  People,  64  N.  Y.  683;  People  v.  Bush, 
3  Park.  Crim.  Rep.  552;  People  v.  Gartland, 
30  App.  Div.  534,  52  N.  Y.  Supp.  352. 

When  a  policy  is  written  and  prepared 
by  an  insurer,  and  it  had  its  choice  of 
language  in  stating  the  contract,  it  must  be 
held  to  the  rule  common  in  construing  all 
contracts,  that  the  terms  thereof  are  to  be 


authorizing  companies  to  insure  houses, 
buildings,  and  all  other  kinds  of  property 
against  loss  or  damage  by  fire  or  other 
casualty.  Bankers'  Mut.  Casualty  Co.  v. 
First  Nat.  Bank,  131  Iowa,  456,  108  N. 
W.  1046.  The  court  said:  "As  will  be 
noticed  the  effect  of  the  statute,  as  applied 
to  this  case,  will  be  determined  very  large- 
ly on  the  scope  of  the  meaning  we  may 
give  to  the  words  'other  casualty.'  'Cas- 
ualty' and  'casualty  insurance'  are  words 
of  quite  frequent  use,  yet  it  cannot  be  said 
that  their  definition  has  been  very  accurate- 
ly settled  by  the  courts.  Strictly  and  lit- 
erally 'casualty'  is  perhaps  to  be  limited 
to  injuries  which  arise  solely  from  accident, 
without  any  element  of  conscious  human 
design  or  intentional  human  agency;  or,  as 
it  is  sometimes  expressed,  inevitable  acci- 
dent,— something  not  to  be  foreseen  or 
guarded  against.  (Standard  Dictionary.) 
But  in  ordinary  usage,  'casualty,'  like  'ac- 
cident,' is  quite  commonly  applied  to  loss- 
es and  injuries  which  happen  suddenly, 
unexpectedly,  not  in  the  usual  course  of 
evente,  and  without  any  design  on  the  part 
of  the  person  suffering  from  the  injury.  Nor 
does  the  fact  that  the  conscious  or  intended 
act  of  some  other  person  produces  it  take 
from  such  injury  its  character  as  an  acci- 
dent or  casualtv." 

And  it  was  held  in  this  case  that  where 
the  language  employed  in  a  statute  author- 
izing insurance  is  ambiguous,  the  contem- 
poraneous construction  placed  thereon  by 
the  ey*»outive  and  administrative  authori- 
ties who  are  charged  with  the  duty  of  ap- 
plying and  enforcing  it  should  be  given 
weight,  and  in  holding  that  the  statute  in 
question  authorized  insurance  against  loss 
by  burglary,  the  court  took  into  account  the 
fact  that  the  state  auditor  had  issued  a 
certificate  to  the  insurer  under  the  author- 
ity of  the  statute,  in  which  it  was  recited 
that  the  company  was  given  authority  to 
transact  a  burglary  insurance  business. 
Ibid. 

It  has  been  held  that  a  corporation  whose 
purpose  is  limited  to  the  recovery  of  or 
payment  for  stolen  property,  without  any 
avowed  purpose  for  the  punishment  of  the 
46  L.RJk.(N.S.) 
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erpetrators  of  the  crime,  is  against  pub- 
ic policy.  Re  Solebury  Mut.  Protective 
Soc.  3  Del.  Co.  Rep.  139.  The  court  said: 
"The  court  would  be  placed  in  the  atti- 
tude of  incorporating  a  society,  the  object 
of  which  would  be  a  return  of  stolen  prop- 
erty to  the  owner,  at  the  expense  to  the 
public  of  permitting  a  thief  to  escape  pun- 
ishment. It  would  be  construed  an  invi- 
tation to  the  worst  classes  to  prey  upon 
the  community  which  fostered  a  corporate 
organization  with  powers  extendinff  no  far- 
ther than  to  recover  property  stolen  from 
its  members,  or  reiniburse  them  for  the 
loss,  regardless  of  the  apprehension  and 
punishment  of  the  thieves.  Under  the  pro- 
posed charter,  the  company  would  not  be 
authorized  to  assess  its  members  to  pay 
a  reward  for  the  arrest  of  a  horse  thief, 
nor  to  bear  the  expenses  of  his  prosecution 
in  the  criminal  courts.  We  do  not  believe 
the  petitioners  themselves  intend  to  form 
such  an  easy-going  corporation,  or  that 
they  would  be  content  with  such  a  char- 
ter. The  proposal  does  violence  to  our 
notions  of  the  old-fashioned  horse  companies 
organized  for  the  'pursuit  of  horse  thieves 
and  other  villains.' " 

The  power  to  issue  a  policy  of  burglary 
insurance  cannot  be  challenged  in  an  action 
on  a  premium  note,  where  the  company  has 
adopted  articles  of  incorporation  expressly 
assumed  to  transact  the  business  of  bur- 
glary insurance,  and  has  secured  from  the 
proper  authority  a  finding  that  such  busi- 
ness is  authorized  by  statute,  and  that 
its  organization  is  sufficient  for  such  pur- 
pose. Bankers'  Mut.  Casualtv  Co.  v.  First 
Nat.  Bank,  131  Iowa.  456,  108  N.  W.  104G. 

IV.  Right  to  do  Iniainess  in  foreign 

atates. 

Where  there  is  no  legislation  prohibiting 
a  foreign  insurance  company  from  carry- 
ing on  the  business  of  a  surety  company 
and  that  of  burglary  insurance,  it  may 
by  comity  engage  in  these  lines  of  insur- 
ance, restricted  only  by  its  charter  pro- 
visions and  such  regulations  or  conditions 
as  the  legislature  has  enacted  relating  to 
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construed  strictly  against  the  person  whose 
language  is  used  in  expressing  it. 

Schumacher  v.  Great  Eastern  Casualty  & 
I.  Co.  197  N.  Y.  58,  27  L.R.A.(N.S.)  480, 
90  N.  E.  353;  Rickerson  v.  Hartford  F.  Ins. 
Co.  149  N.  Y.  307,  43  N.  E.  866;  May,  Ins. 
§175. 

If  a  provision  in  a  policy  is  susceptible 
of  two  constructions,  that  most  favorable 
to  the  assured  must  be  adopted;  particu- 
larly where  the  liability  is  general,  and  the 
cause  of  loss  is  sought  to  be  brought  within 
an  exception  to  discharge  the  insurer. 

Preston  v.  ^Etna  Ins.  Co.  118  App.  Div. 
784,  103  N.  Y.  Supp.  638;  Preston  v.  Union 
Assur.  Soc.  118  App.  Div.  788,  103  N.  Y. 
Supp.  640;    Rickerson  ▼.  Hartford  F.  Ins. 


Co.  149  N.  Y.  307,  43  N.  E.  856;  Michael  v. 
Prussian  Nat.  Ins.  Co.  171  N.  Y.  25,  63  N.  E. 
810;  Herrman  v.  Merchants'  Ins.  Co.  81  N.  Y. 
184,  37  Am.  Rep.  488;  Merchants'  Ins.  Co. 
v.  Edmond  Davenport  &  Co.  17  Gratt.  138; 
Crane  v.  City  Ins.  Co.  2  Flipp.  676,  3  Fed. 
558;  Reynolds  v.  Commerce  F.  Ins.  Co.  47 
N.  Y.  697. 

There  were  visible  signs  in  this  case. 

Gale  v.  Mutual  Aid  &  Acci.  Asso.  66  Hun. 
600,  21  N.  Y.  Supp.  893;  Root  v.  London 
Guarantee  &  Acci.  Co.  92  App.  Div.  578,  86 
N.  Y.  Supp.  1056,  affirmed  in  180  N.  Y.  527, 
72  N.  E.  1150,  Menneiley  ▼.  Employers'  Lia- 
bility Assur.  Corp.  148  N.  Y.  596,  31  L.R^. 
686,  61  Am.  St.  Rep.  716,  43  N.  £.  54: 
United  States  Mut.  Acci.  Asso.  v.  Barry,  131 
U.  S.  100,  33  L.  ed.  60,  9  Sup.  Ot.  Rep.  755; 


the  business  of  insurance.  United  States 
Fidelity  k  G.  Co.  v.  Linehan,  73  N.  H.  41, 
58  Atl.  956. 

And  the  court  in  this  case  held  that  un- 
der Pub.  Stat.  chap.  169,  §  6,  providing 
that  if  "the  commissioner  is  satisfied  that 
the  company  has  the  requisite  capital  and 
assets,  and  that  it  is  a  safe,  reliable  com- 
pany, entitled  to  confidence,  he  shall  grant 
a  license  to  it  to  do  insurance  business 
by  authorized  agents  within  the  state," 
where  the  commissioner  finds  that  a  com- 
pany combining  the  business  of  a  surety 
company  and  that  of  a  burglary  insurance 
company  has  complied  with  the  require- 
ments of  the  statute,  and  is  satisfied  that 
it  has  the  requisite  capital  and  assets, 
and  is  a  safe,  reliable  company,  entitled 
to  confidence,  he  cannot  refuse  to  grant 
a  license  on  the  ground  that  he  believes 
that  such  combinations  of  risks  as  a  general 
rule  are  opposed  to  the  public  interest. 
Ibid. 

It  was  held  in  this  case  that  the  duty 
of  the  commissioner  to  perform  the  min- 
isterial duty  of  issuing  the  license  might 
be  enforced  by  a  petition  for  mandamus. 
Ibid. 

See  also  Fidelity  &  C.  Co.  v.  Sanders,  in- 
fra, IX. 

V,  Making  contract. 

While  the  effect  of  the  acceptance  of  a 
policy  of  burglary  insurance  is  a  question 
of  law,  the  question  whether  one  has  or 
has  not  been  accepted  is  a  question  of  fact 
for  the  jury.  Hanson  v.  Metropolitan  Sure- 
ty Co.  128  App.  Div.  577,  112  N.  Y.  Supp. 
886,  affirmed  without  opinion  in  199  N.  Y. 
n90,  93  N.  E.  1124. 

So  the  question  of  whether  a  policy  of 
burglary  insurance  has  been  accepted  by 
the  plaintiffs  is  for  the  jury,  where  the 
defendant's  agent  testified  in  effect  that 
the  plaintiffs  continually  asserted  that 
they  had  not  made  up  their  minds  whether 
they  would  accept  the  policy,  and  the  plain- 
tiffs' evidence  was  that  the  defendant's 
agent  was  told  by  them  that  unless  he 
heard  from  them  after  they  had  received 
a  letter  instructing  them  in  regard  to  mak- 
46  L.R.A.(N.8.) 


ing  proofs  of  loss,  he  could  rest  assured 
that  the  policy  was  all  right,  and  it  ap- 
peared that  the  policy  had  remained  in  the 
plaintiffs'  possession  for  over  two  months 
and  until  a  loss  occurred.    Ibid. 

In  Roberts  ▼.  Security  Co.  [1897]  1  Q. 
B.  Ill,  66  L.  J.  B.  N.  S.  119,  76  L.  T.  N.  S. 
631,  45  Week.  Rep.  214,  where,  in  pursu- 
ance of  a  proposal  for  burglary  insurance, 
a  policy  was  duly  executed  by  sealing  and 
the  attaching  of  the  signatures  of  the  di- 
rectors and  secretary,  and  the  policy  ex- 
pressly stated  that  the  premium  had  been 
paid,  it  was  held  that  a  completed  contract 
resulted,  although  the  policy  at  the  date  a 
loss  occurred  remained  in  the  insurer's  pos- 
session and  the  premium  had  not  been  paid, 
and  although  the  policy  contained  a  provi- 
sion that  no  insurance,  by  way  of  renewal 
or  otherwise,  should  be  held  to  be  effected 
until  the  premium  due  should  have  been 
paid. 

VI,  Property  covered. 

It  has  been  held  that  where  a  policy 
expressly  insures  the  plaintiff's  jewelry, 
including  her  rings  and  money,  a  recovery 
may  be  had  in  case  the  property  is  takeii 
from  a  safe,  although  the  policy  contained 
a  schedule  for  a  statement  of  the  amount 
of  insurance  carried  on  property  contained 
in  a  safe,  which  the  parties  had  left  blank. 
Caser  v.  New  Amsterdam  Casualty  Co. 
116  Mo.  App.  354,  91  S.  W.  1001. 

VII,  Conditions   and   ti?arranties, 

a.  In  general. 

It  was  held  in  Springarn  v.  National 
Surety  Co.  76  Misc.  248,  134  N.  Y.  Supp. 
817.  that  a  plea  of  due  performance  of  the 
conditions  of  the  policy  in  a  complaint 
in  an  action  based  on  a  burglary  policy 
could  not  be  considered  as  a  plea  of  non- 
violation of  any  of  the  prohibitory  clauses 
of  the  policy. 

It  has  been  held  that  a  policy  of  bur- 
glary insurance  issued  to  a  trucking  com- 
pany is  rendered  void  by  the  insured's 
false  warranty  that  the  men  in  charge  of 
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Paul  V.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3 
L.RJ1.  443,  8  Am.  St.  Rep.  758,  20  N.  E.  347. 

Hisoock,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  under 
a  so-called  burglary  insurance  policy  for 
loss  of  goods  stolen  from  plaintiffs.  Con- 
cededly  the  policy  extended  insurance  upon 
the  goods  in  question  against  burglary  un- 
der certain  conditions;  and  it  will  only  be 
necessary  to  give  close  consideration  to  two 
clauses  for  the  purpose  of  determining 
whether  those  conditions  have  been  com- 
plied with.  The  first  of  these  sets  forth 
that  the  indemnity  yras  granted  "for  direct 
loss  by  burglary  of  any  of  the  merchan- 
dise described  in  the  schedule    ...    oc- 


casioned by  its  felonious  abstraction  from 
the  store,  warehouse,  office,  loft,  or  rooms, 
.  .  .  occupied  by  the  assured  in  the  man- 
ner set  forth  in  the  schedule,  by  any  person 
or  persons  who  have  made  forcible  and  vio- 
lent entrance  upon  the  premises,  or  exit 
therefrom,  of  which  force  and  violence  there 
shall  be  visible  evidence."  The  second 
clause,  found  among  the  so-called  "special 
agreements,"  provides:  "The  company  shall 
not  be  liable  (1)  imless  there  are  visible 
marks  upon  the  premises  of  the  actual  force 
and  violence  used  in  making  entry  into  the 
said  premises  or  exit  therefrom." 

The  facts  leading  up  to  and  constituting 
the  alleged  burglary,  for  which,  thus  far,  a 
recovery  has  been  allowed,  were  as  follows: 
At  about  7:30  in  the  morning,  two  of  plain- 


its  conveyances  were  bonded  by  a  fidelity 
company.  Orr  Trucking  &  Forwarding  Co. 
▼.  Metropolitan  Surety  Co.  77  N.  J.  L. 
740,  73  Atl.  541. 

d.  Other  applications  or  losses. 

It  has  been  held  that  in  an  action  on 
a  burglary  policy  in  which  the  insured 
warranted  that  he  had  never  been  refused 
burglary  insurance,  and  had  applied  for 
none  other  than  as  stated,  evidence  is  ad- 
missible on  behalf  of  the  insurer  that  the 
broker  authorized  by  the  insured  to  ob- 
tain insurance  had,  on  the  latter's  account, 
previous  to  the  issuing  of  the  policy  in 
question,  applied  for  and  had  been  refused 
similar  insurance  by  other  companies,  al- 
though the  insured  personally  had  no 
knowledge  of  these  facts.  Wolowitch  v. 
National  Surety  Co.  152  App.  Div.  14,  136 
N.  Y.  Supp.  793.  The  court  said:  "It 
may  seem  hard  to  hold  an  applicant  as 
upon  a  warranty  of  a  statement  which, 
at  the  time  he  made  it,  was  true,  and  of 
the  falsity  of  which  at  the  time  of  the 
issuance  of  the  policy  he  had  no  knowl- 
edge. But  want  of  knowledge  does  not 
relieve  against  a  warranty.  It  imputes 
absolute  verity  at  the  time  that  the  policy 
is  issued.  It  is  on  the  faith  thereof  that 
the  company  acts.  In  this  particular 
branch  of  insurance,  embracing  really  a 
morid  risk,  this  warranty  is  especially  a 
material  one.  The  insurance  broker  was 
clearly  the  agent  of  the  plaintiff  for  the 
purpose  of  obtaining  insurance  from  any 
company  he  could.  Acting  for  his  prin- 
cipal, he  was  bound  to  disclose  to  defendant 
company  the  truth  as  he  knew  it  as  to  this 
very  material  representation.  I  think  that, 
notwithstanding  the  fact  that  the  plain- 
tiff may  have  known  nothing  of  these  re- 
jections, as  the  company  issued  its  policy  i 
relying  upon  the  truth  of  the  warranty,  • 
based  upon  the  application 'to  it,  presented  | 
by  the  plaintiff's  agent,  he  was  hound.  His  , 
agent  was  fully  and  duly  authorized  to 
obtain  insurance.  Therefore  his  acts  and 
conduct  in  the  prosecution  of  the  precise 
agency  which  he  was  authorized  to  con- 
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duct,  the  obtaining  of  the  policy  at  bar, 
were  plaintiff's.  It  follows  that  the  re- 
fusal to  admit  the  evidence  of  prior  rejec- 
tions was  error  requiring  reversal." 

A  claim  by  the  insurer  in  an  action  on 
a  burglary  policy  that  the  insured  had 
made  an  incorrect  statement  in  answer  to 
the  question  whether  any  burglary  or  theft 
had  been  suffered  by  him  is  purely  defen- 
sive, and  the  insured  is  not  compelled  to 
meet  it  at  any  earlier  stage  of  the  pleadings 
than  the  filing  of  his  reply.  Kandar  v. 
MtntL  Indemnity  Co.  30  Ohio  C.  C.  200. 

See  also  Bacouby  v.  United  States  Fidel- 
ity k  6.  Co.  infra,  XIII. 

c.  Protection  of  property. 

In  Axe  V.  Fidelity  &  C.  Co.  239  Pa.  569, 
86  Atl.  1095,  it  was  held  that  a  provi- 
sion in  a  policy  of  insurance  against  bur- 
glary of  the  occupants  of  the  fourth  floor 
of  a  building,  which  stipulated  for  the 
employment  of  a  private  watchman  with- 
in the  premises  when  not  open  for  the 
transaction  of  business,  required  a  watch- 
man on  the  floor  occupied  by  the  assured: 
and  it  was  held  that  the  maintenance  of 
a  watchman  in  the  building  who  had  no 
direct  access  to  the  room  where  the  in- 
sured property  was  situated  was  insufficient. 

In  Bankers'  Mut.  Casualty  Co.  v.  State 
Bank,  80  C.  C.  A.  32,  150  Fed.  78,  it  was 
held  that  the  evidence  was  sufficient  to  sus- 
tain a  finding  that  there  was  no  breach  of 
the  warranty  in  a  burglary  policy  that  the 
door  of  a  safe  was  5  inches  thick,  wlicre 
there  was  testimony  that  the  door,  con- 
sidered with  certain  rings,  might  properly 
enough  be  spoken  of  as  a  5  inch  door  by 
one  who  was  not  an  expert,  although  an 
expert  would  not  reach  such  a  conclusion. 

d.  Change  in  risk. 

No  change  in  "the  conditions  or  circum- 
stances of  the  risk"  within  the  meanini; 
of  a  burglary  insurance  policy  results  from 
the  insured  permitting  workmen  in  his 
house  for  the  purpose  of  painting  and  re- 
laying floors,  without  first  obtaining  the 
insurer's  written  consent,  where  tried  serv- 
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tiffs'  employees  went  to  plaintiffs'  warehouse 
or  loft  for  the  purpose  of  opening  the  same 
and  preparing  for  the  day's  business.  They 
unlocked  and  opened  the  outer  door,  and, 
after  entering,  closed  the  same,  but  did  not 
lock  it,  and  thus  left  it  so  that  it  could  be 
opened  by  merely  turning  the  knob.  While 
they  were  engaged  in  their  duties,  two  per- 
sons opened  the  door  with  pistols  in  their 
hands,  and,  after  assaulting  the  employees, 
took  and  carried  away  a  large  amount  of 
silks.  It  does  not  appear  whether  the 
wrongdoers  closed  the  door  behind  them  as 
they  entered;  but  they  did  so  close  it  when 
they  left.  The  question,  of  course,  is 
whether  these  wrongful  acts  constituted  a 
burglary  or  offense  which  satisfied  the  re- 
quirements of  the  policy,  and  I  shall  con- 


sider them  simply  in  connection  with  the 
two  provisions   which  have  been   quoted. 

Taking  up  the  first  one,  I  doubt  whether 
the  words  "forcible  and  violent  entrance 
upon  the  premises,  or  exit  therefrom,"  were 
intended  merely  to  define  an  element  in  the 
crime  of  burglary,  as  it  has  been  defined  by 
the  common  law  and  by  various  statutes, 
and  whether,  therefore,  their  meaning  is  to 
be  measured  by  reference  to  the  meaning 
of  such  words  as  "break"  and  forcibly 
break,"  as  these  words  have  been  construed 
in  such  definitions  of  this  crime,  and  which 
construction  demanded  only  a  very  small 
degree  of  force  in  entering  premises.  The 
clause,  which  we  have  before  us,  first 
enumerates  direct  loss  by  *Tjurglary," — a 
crime  fully  described  by  that  single  word, — 


ants  remained  in  the  house,  and  the  in- 
sured or  some  member  of  his  family  slept 
there  except  on  Saturday  and  Sunday 
nights,  when  they  were  in  the  country. 
Graf  V.  National  Surety  Co.  146  App.  Div. 
782,  131  N.  Y.  Supp.  548,  reversing  70 
Misc.  243,  126  N.  Y.  Supp.  616.  The  court 
said;  'There  can  be,  we  think,  but  one 
answer  to  this  proposition,  and  that  is  the 
negative.  If  it  appeared  that  the  plaintiff 
had  wholly  turned  the  house  over  to  work- 
men, a  different  question  might  be  present- 
ed; but  that  was  not  the  case  made  by  the 
evidence.  The  plaintiff's  tried  servants 
remained  in  the  house,  and  plaintiff  him- 
self or  some  member  of  his  family  slept 
in  the  house  except  on  Saturdav  and  Sun- 
day nights,  when  they  were  in  the  country. 
To  apply  the  rule  contended  for  by  the 
defendant  would  amount  to  holding  that 
in  the  case  of  burglary  insurance  upon  a 
dwelling  house,  the  policy  would  be  avoided 
whenever  any  workman  such  as  a  plumber 
or  gas  fitter  was  called  in  to  make  re- 
pairs." 

e.    Keeping  hoohs. 

It  is  a  common  provision  of  burglary 
policies  that  no  recovery  can  be  had  there- 
on if  the  books  and  accounts  of  the  insured 
are  not  so  kept  that  the  loss  can  be  ac- 
curately determined  therefrom. 

The  purpose  of  such  a  clause  is  to  pro- 
tect the  insurer  against  an  excessive  claim; 
and  it  is  not  available  to  defeat  a  claim 
the  amount  of  which  is  not  in  dispute. 
Leiman  v.  Metropolitan  Surety  Co.  Ill 
N.  Y.  Supp.  536. 

In  determining  whether  "the  books  and 
accounts"  kept  are  of  the  character  required 
by  a  burglary  insurance  policy  stipulating 
that  it  should  be  void  if  the  books  and  ac- 
counts of  the  insured  were  not  so  kept  that 
the  actual  loss  might  be  determined  there- 
from, both  the  books  of  account  and  the 
invoices  of  the  insured  should  be  considered, 
and  if  the  actual  loss  can  be  ascertained 
from  these,  the  condition  is  satisfied. 
Schwarz  v.  Metropolitan  Surety  Co.  113 
N.  Y.  Supp.  66. 
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So,  where  there  is  no  question  but  that 
the  accounts  of  the  insured,  together  with 
certain  invoices,  constitute  a  compliance 
with  the  terms  of  a  burglary  policy  re- 
quiring the  keeping  of  books  of  account, 
the  fact  that  the  invoices  mentioned  were 
destroyed  by  fire  after  the  burglary  com- 
plained of  will  not  preclude  a  recovery. 
Leiman  v.  Metropolitan  Surety  Co.  supra. 
The  court  said:  **It  would  be  unreason- 
able so  to  hold.  Suppose  the  burglars 
had  stolen  the  books  of  account  and  in- 
voices; could  it  be  argued  that  the  plaintiff 
could  not  recover  upon  his  policy  of  bur- 
glary insurance?  The  law  doeos  not  require 
that  the  insurance  should  be  held  to  'strict' 
compliance,  but  to  such  a  compliance  as 
is  fair  and  reasonable  under  the  circum- 
stances." 

But  no  recovery  can  be  had  under  a 
burglary  policy  stipulating  that  the  insurer 
should  not  be  liable  "if  the  books  and  ac- 
counts of  the  assured  are  not  so  kept  that 
the  actual  loss  may  be  accurately  deter- 
mined therefrom,"  where  there  is  no  evi- 
dence that  the  assured  kept  such  books  and 
accoxmts  as  this  provision  called  for.  Ros- 
enberg v.  People's  Surety  Co.  140  App.  Div. 
436,  125  N.  Y.  Supp.  257. 

Or  where  it  is  impossible  to  determine 
from  the  insured's  books  the  amount  of 
a  loss.  Wolowitch  v.  National  Surety  Co. 
152  App.  Div.  14,  136  N.  Y.  Supp.  793; 
Pearlman  v.  Metropolitan  Surety  Co.  127 
App.  Div.  539,  111  N.  Y.  Supp.  882. 

Where  the  complaint  in  an  action  on  a 
burglary  policy  alleges  that  the  plaintiff 
duly  performed  all  the  covenants  and  con- 
ditions on  his  part  to  be  performed,  he  is 
not  bound  to  reply  to  the  insurer's  answer 
alleging  that  the  insured  failed  to  keep 
books  and  accounts  as  required  by  the 
terms  and  conditions  of  the  policy,  since 
this  is  equivalent  merely  to  a  denial  of 
the  allegations  'of  the  complaint;  but  he 
is  bound  to  reply  to  another  answer  set- 
ting up  an  avoidance  by  the  fraud  of  the 
insured  in  exaggerating  his  claim  by  false 
answers.  Eagle  Waist  Co.  v.  Ocean  Acci. 
k  O.  Corp.  133  N.  Y.  Supp.  1031. 
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and  it  then  adds  that  such  burglary  must 
have  been  committed  in  a  certain  way; 
namely,  by  a  person  who  has  made  "forci- 
ble and  violent"  entrance  upon  the  premises 
or  exit  therefrom.  In  thus  specifying  the 
particular  manner  in  which  the  burglary 
mustbe  committed,  it  seems  to  me  that  the 
language  of  the  policy  should  receive  its 
ordinary  and  common  meaning,  and  that,  in 
order  to  constitute  burglary  under  this 
clause,  there  must  be  an  entrance  or  an 
exit  upon  or  from  the  premises,  which  is 
accompanied  by  such  acts  as  would  consti- 
tute force  or  violence  in  the  ordinary  ac- 
ceptation of  those  words,  rather  than  the 
somewhat  technical  force  or  breaking  which 
would  satisfy  legal  definitions.  This  view, 
however,  is  only  of  importance,  if  at  all,  as 


bearing  upon  the  inteipretation  of  the  other 
clause  to  which  attention  has  been  called, 
because  I  shall  assume,  without  considera- 
tion for  the  purposes,  of  this  discussion, 
that  the  wrongdoers  did  commit  burglary, 
and  that  their  entrance  upon,  and  exit  from, 
the  premises,  was  accompanied  by  force  and 
violence  within  the  meaning  of  the  policy, 
and  that  there  was  "visible  evidence"  there- 
of. 

This  brings  us  to  the  second  provision, 
and  which,  as  already  stated,  exempts  the 
defendant  from  li&bility  in  the  case  of  a 
burglary,  "unless  there  are  visible  marks 
upon  the  premises  of  the  actual  force  and 
violence  used  in  making  entry  into  said 
premises  or  exit  therefrom."  The  language 
used  in  this  clause  emphasizes  the  idea,  al- 


/.  Warrant  of  arrest. 

It  has  been  held  that  the  swearing  out 
of  a  warrant  is  not  a  condition  precedent 
under  the  provisions  of  a  burglary  policy 
stipulating  that  the  assured  shall,  at  the 
request  of  the  insurer,  swear  out  a  warrant 
for  the  arrest  of  the  offenders,  since  such 
action  is  obligatory  only  after  request. 
Thomas  Orr  Trucking  &  Forwarding  Co.  v. 
Metropolitan  Surety  Co.  77  N.  J.  L.  749,  73 
Atl.  641. 

And  it  was  held  that  where  a  plea  of  the 
defendant  in  an  action  on  such  policy 
averred  a  request  and  refusal,  and  con- 
eluded  to  the  contrary,  it  precluded  a  re- 
ply which  it  was  the  insured's  right  to 
make,  and  that  such  plea,  being  informal, 
did  not  prevent  his  proving  an  excuse  in 
avoidance  of  the  provision.    Ibid. 

VIII.  Manner  of  loss  and  proof  thereof, 

a.  Absence  of  proof  showing  manner  of 

loss. 

As  a  rule,  no  recovery  can  be  had  upon 
policies  indemnifying  against  loss  by  bur- 
fjlary,  theft,  or  larceny  where  the  evidence 
merely  shows  that  property  covered  by  the 
policy  is  missing. 

Thus,  the  evidence  in  an  action  on  a  pol- 
icy insuring  against  "direct  loss  by  bur- 
glary, larceny,  or  theft,"  has  been  held  in- 
-suflScient  to  warrant  a  recovery  where  it 
showed  only  that  on  the  morning  of  the 
date  of  the  loss  the  plaintiff's  wife  placed 
a  bag  containing  jewelry  in  a  closet,  locked 
the  door,  leaving  the  key  therein,  that  she 
'was  absent  until  about  4:30  or  6  o'clock  P. 
v.;  that  the  plaintiff's  servant  was  also  out 
during  the  afternoon,  and  returned  about 
half  an  hour  before  his  wife;  and  that  his 
wife  went  out  again  about  8  o'clock  in  the 
-evening,  and  upon  her  return  found  the  bag 
of  jewelry  missing,  but  there  was  nothing 
to  show  the  manner  in  which  the  loss  oc- 
curred. Schindler  v.  United  States  Fidel itv 
A  G.  Co.  58  Misc.  632,  109  N.  Y.  Supp.  723. 

This  case  was  followed  in  Gordon  v.  ^tna 
Indemnity  Go.  116  N.  Y.  Supp.  668,  where 
it  was  held  that  no  recovery  could  be  had 
46  L.R.A.(N.S.) 


I  under  a  policy  insuring  against  burglary 
upon  evidence  that  the  owner  placed  a 
locket  under  a  pillow  in  an  upper  bedroom 
in  a  house  occupied  by  her  family  and  two 
servants,  and  went  downstairs  and  re- 
mained the  entire  day,  and  upon  looking 
under  the  pillow  at  night,  found  it  missing, 
and  that  the  next  morning  the  police,  wht!i 
were  notified,  searched  the  servants  and 
their  belongings,  but  were  unable  to  find 
the  property,  and  that  it  was  still  missing. 

And  a  judgment  for  the  plaintiff  in  an 
action  on  a  burglary  policy  to  recover  for 
an  earring  claimed  to  have  been  stolen  is- 
not  sustained  by  testimony  that  she  was 
washing  the  earring  when  it  slipped  into 
the  wash  basin  and  disappeared  through  a 
hole  which  led  into  the  drain  pipe,  that  an 
employee  of  the  apartment  building  was 
sent  for,  who  opened  the  pipe  in  her  pres- 
ence, but  was  unable  to  find  the  earring, 
and  that  th^  next  day  plumbers  were 
brought  in,  who  opened  the  pipe  on  the  fioor 
below,  but  did  not  find  the  property,  and 
one  witness  testified  that  there  was  a  sieve 
in  the  pipe  through  which  the  earring  could 
not  fall,  but  also  stated  that  it  could  not 
have  gotten  as  far  as  the  sieve,  since  such 
evidence  merely  shows  the  loss  of  the  prop- 
erty, and  not  a  larceny  of  it.  Hart  v. 
American  Fidelity  Co.  121  N.  Y.  Supp.  606. 

And  where  a  policy  insuring  against 
direct  loss  by  "burglary,  theft,  or  larceny" 
provided  that  the  insured  should  produce 
direct  and  affirmative  evidence  that  the 
loss  of  the  property  for  which  a  claim  was 
made  was  due  to  the  commission  of  a  bur- 
glary, theft,  or  larceny,  and  that  its  dis- 
appearance should  not  be  deemed  such  evi- 
dence, no  recovery  can  be  had  upon  proof 
that  the  jewelry  for  which  a  recovery  is 
sought  was  placed  on  the  plaintiff's  dressei 
in  a  hotel  at  night,  that  ner  husband  left 
in  the  morning  before  she  was  awake,  and 
that  after  she  went  to  her  room  after 
breakfast  she  missed  the  jewelry,  and  had 
her  apartment  searched,  but  the  property 
was  not  found.  Duschenes  v.  National 
Surety  Co.  79  Misc.  232,  139  N.  Y.  Supp. 
881.  The  court  said:  "While  the  policy 
is  to  be  construed  liberally  in  favor  of  the 
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ready  suggested  of  real,  rather  than  techni- 
cal, force  in  breaking  into  the  premises. 
When  it  speaks  of  the  ''actual  force  or  vio- 
lence*' used  in  making  entry  into  or  exit 
from  the  premises,  it  employs  words  whose 
meaning  is  not  easily  satisfied  by  thats. 
somewhat  theoretical  force  which  has  been 
held  to  meet  the  demands  of  legal  defini- 
tions of  burglary,  but  which  rather  reqmres 
substantial  violence.  Frequently,  if  not  gen- 
erally, the  employment  of  such  a  degree  of 
force  and  violence,  in  effecting  an  entry  into 
premises,  would  leave  traces  upon  the  build- 
ing which  had  been  entered;  and  proceeding, 
perhaps  on  this  theory,  the  clause  exacts 
that  that  which  might  be  a  frequent  occur- 
rence shall  be  an  indispensable  basis  of  re- 
covery, and  formulates  the  requirement  that 


there  must  be  ^'visible  marks  upon  the  prem- 
ises" of  the  force  and  violence  which  have 
been  used,  thus  reaching  and  prescribing  the 
condition  which,  in  my  opinion,  stands  as 
'*n  effective  bar  to  plaintiffs'  recovery. 

It  is  hardly  claimed  that  there  were  left 
upon  the  building  any  visible  marks,  within 
the  ordinary,  common  meaning  of  the  words 
which  have  been  quoted.  It  could  not  well 
be  claimed  that  there  were  such.  While,  in 
a  general  sense,  the  entrance  and  exit  of 
the  wrongdoers  were  accompanied  by  force 
and  violence,  this  force  and  violence  were 
not  manifested  in  the  precise  act  of  making 
an  entry  into,  or  departure  from,  the  prem- 
ises, but  rather  characterized  what  was  done 
after  the  men  had  entered.  All  that  it  was 
necessary  for  them  to  do  in  entering  the 


assured,  I  do  not  think  that  we  can  affirm 
this  judgment  without  entirely  disregard- 
ing this  clause  of  the  policy.  No  direct  or 
affirmative  evidence  'has  been  presented  of 
any  theft  or  larceny.  We  are  asked  to 
infer  theft  or  larceny  merely  from  the  dis- 
appearance of  the  article  from  a  place  to 
which  nobody  but  the  plaintiff  had  lawful 
access.  The  purpose  of  the  insurance  was 
to  provide  only  against  loss  by  burglary, 
theft,  or  larceny,  and  the  liability  of  the 
defendant  was  confined  to  reimbursement 
for  such  loss.  In  order  to  protect  itself 
from  claims  under  the  policy  for  loss  of 
the  articles  covered  by  the  policy  by  reason 
of  some  other  cause  than  burglary,  theft, 
or  larceny,  the  company  has  provided  that 
the  insured  must  produce  not  circumstan- 
tial but  direct  and  affirmative  evidence  of 
.the  wrong.  Parties  may  be  mistaken  in 
their  recollection  of  where  they  placed  a 
piece  of  jewelry,  but  they  are  not  apt  to  be 
mistaken  in  recollection  as  to  matters 
directly  and  affirmatively  showing  a  felony, 
and  the  defendant  could  reasonably  provide 
that  there  could  be  no  recovery  unless,  in 
addition  to  the  testimony  of  the  disappear- 
ance of  the  jewelrv,  the  insured  should  pro- 
duce testimony  of  a  direct  and  affirmative 
kind  that  there  has  been  a  felony." 

In  Thomas  Orr  Trucking  &  Forwarding 
Co.  V.  Metropolitan  Surety  Co.  77  N.  J. 
L.  749,  73  Atl.  541,  it  was  held  that  a 
motion  for  a  nonsuit  in  an  action  on  a  bur- 
glary policy  on  the  ground  "that  there  was 
not  sufficient  evidence  from  which  the  jury 
could  conclude  that  the  loss  happened  in 
any  manner  covered  by  the  policy"  did  not 
sufficiently  bring  the  attention  of  the  court 
to  the  contention  of  counsel  that  one  of  the 
cases  claimed  to  have  been  lost  was  left  un- 
guarded on  the  sidewalk,  in  violation  of 
the  conditions  of  the  contract. 

b.  Entries  "by  the  use  of  tools  or  explo^ 
sives  upon  safes. 

Another  fact  which  must  generally  be 
pstablished  in  an  action  for  loss  through 
the  taking  of  property  from  safes  is  that 
the  entrv  into  the  safe  itself  or  the  inner 
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chest  was  accomplished  by  the  use  of  tools 
or  explosives  thereon,  since  these  policies 
ordinarily  so  limit  the  insurer's  liability. 

Thus,  in  Maryland  Casualty  Co.  v.  Ball- 
ard County  Bank,  134  Ky.  354,  120  S.  W. 

301,   it  was  held  that  a   finding  that   ; 

entry  into  the  safe  and  inner  chest  was 
by  tools  directly  applied  thereto  was  not 
justified  where  the  undisputed  evidence  was 
that  access  was  had  by  taking  emplovees 
to  the  bank  at  night,  and  compelling  them 
at  the  point  of  a  revolver  to  open  the  safe 
and  inner  chest,  and  the  policy  sued  upon 
provided  for  liability  only  in  case  of  entry 
to  the  safe  or  inner  chest  by  the  use  of 
tools  or  explosives  directly  thereupon,  or 
for  loss  by  robbeiy  from  the  part  of  the 
bank  partitioned  off  when  the  regular  work- 
ing force  was  at  work  in  the  bank.  The 
court  said :  "It  is  true  that  the  word  'tool' 
has  several  meanings,  and  in  one  sense  one 
person  may  be  the  tool  of  another.  In  thia 
sense  the  cashier,  in  opening  the  safe  and 
in  opening  the  inner  chest,  was  the  tool  of 
the  robbers;  but,  when  we  read  the  whole 
policy,  it  is  manifest  that  this  is  not  the 
kind  of  tool  that  the  policy  contemplates. 
It  is  a  burglary  policy.  The  indemnity  is 
for  all  loss  by  burglary  of  money,  bullion, 
etc.,  by  any  person  wno  shall  have  made 
entry  into  the  safe  by  the  use  of  tools  or 
explosives  directly  thereon.  Burglars'  tools 
and  explosives  are  evidently  what  the  pol- 
icy refers  to.  The  insurance  is  in  effect 
of  the  sufficiency  of  the  safe  against  the 
tools  and  explosives  of  burglars.  That  it 
was  not  contemplated  that  the  company 
should  be  liable  where  an  officer  of  the  bank 
was  held  up,  as  was  done  here,  and  no  vio- 
lence was  done,  is  shown  by  the  provision 
that  the  company  is  not  to  be  liable  for  any 
robbery  by  hold-up  unless  the  regular  work- 
ing force  is  at  work  in  the  bank.  The  in- 
surance was  not  against  all  loss  at  the 
hands  of  burglars  and  robbers.  The  money 
was  required  to  be  put  in  the  inner  safe  or 
chest,  and  the  insurance  company  was  not 
to  be  responsible  unless  there  was  a  forcible 
entry  by  tools  or  explosives,  not  only  into 
the  safe,  but  also  into  the  inner  chest.  Fair- 
ly construed,  this  policy  does  not  cover  a 
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premiseB  was  to  turn  the  knob  and  open  the 
door,  and  when  they  left  this  was  closed. 
There  was  no  forcing  of  locks  or  doors,  or 
any  other  act  which  left  any  mark  upon 
the  premises,  luiless  the  temporary  and  ordi- 
nary condition  of  an  open  door  during  busi- 
ness hours  would  constitute  such  mark,  and 
this  is  not  claimed.  While  it  might  be  in- 
teresting to  speculate  on  the  exact  nature 
of  the  signs  of  burglary  which  would  satis- 
fy the  ordinary  meaning  of  this  clause,  it  is 
hardly  useful  to  indulge  in  this  specula- 
tion; .but  it  is  sufficient  to  say  that  in  this 
case  no  such  marks  are  found. 

It  is,  however,  urged  that  this  require- 
ment is  of  evidentiary  facts  which  might 
be  a  protection  against  fraudulent  claims, 
and  that  there  is  no  necessity  for  such  safe- 


I  guard  in  the  case  of  a  claim  whose  merits 
are  supported  by  ample  testimony  of  an- 
other character;  that  the  interpretation 
urged  by  appellant  would  prevent  recovery 
in  many  meritorious  cases;  and  therefore 
it  should  be  rejected  and  some  other  one 
be  adopted  which  will  serve  the  insured. 
Doubtless  the  justice  of  the  provision  would 
be  a  subject  for  debate  and  disagreement 
between  the  parties  to  the  contract.  Quite 
possibly  the  interpretation  which  has  been 
outlined  might  prevent  recovery  at  times 
on  bona  fide  losses.  On  the  other  hand, 
quite  commonly  an  entrance  into  a  build- 
ing for  burglarious  piurposes,  which  was 
accompanied  by  "actual  force  and  violence," 

I  would  not  be  made  during  business  hours 
by  opening  an  unlocked  door,  but  would  be 


lose  by  hold-up,  where,  after  the  money  is 
put  in  the  safe,  and  the  working  force  of  the 
bank  has  left,  an  officer  of  the  bank  is 
hdd  up  and  required  to  open  the  bank  and 
the  safe." 

So,  where  a  policy  undertakes  to  indemni- 
fy for  loss  from  a  burglar-proof  safe  con- 
taining an  inner  steel  burglar-proof  chest 
only  when  entry  to  the  chest  is  effected  by 
the  use  of  tools  or  explosives,  no  recovery 
can  be  had  where  the  evidence  shows  that 
entry  to  the  inner  steel  chest  was  obtained 
by  use  of  the  combination,  which  had  been 
secretly  secured,  although  the  outer  safe 
^ras  entered  by  the  use  of  tools.  First  Nat. 
Bank  v.  Maryland  Casualty  Go.  162  Cal. 
61,  121  Pac.  321,  Ann.  Gas.  1913  G  1170. 

And  evidence  that  there  were  some  marks 
made  with  a  file  or  some  other  instrument 
on  the  inside  of  the  inner  steel  chest  which 
would  enable  one  to  line  up  the  dial  on  the 
inside  of  the  chest  does  not  show  that  an 
entry  into  the  chest,  accomplished  through 
the  working  of  the  combination,  was  accom- 
plished by  the  use  of  tools  directly  thereon, 
especially  where  it  does  not  appear  by  whom 
such  marks  were  made,  or  that  they  were 
used  to  obtain  access  to  the  chest.    Ibid. 

So,  where  a  policy  undertakes  to  indem- 
nify against  loss  of  money,  etc.,  "in  conse- 
quence of  the  felonious  abstraction  of  the 
same  by  burglars  from  the  safe  or  safes 
describe  in  said  schedule  .  .  .  after 
entry  into  such  safe  or  safes  by  such  bur- 
glars, effected  by  the  use  of  tools  or  ex- 
plosives directlv  thereupon,"  a  complaint 
is  sufficient  which  alleges  that  burglars 
broke  into  the  building  "and  did  then  and 
there  break  into  said  safe  by  working  the 
combination  and  lock  on  the  outer  door  of 
said  safe,  and  did  then  and  there,  by  the 
use  of  tools  and  force,  break  into  the  money 
drawer  on  the  inside  of  said  safe,  breaking 
the  lock  therefrom,  and  extracting  said 
drawer  from  said  safe,"  taking  therefrom 
money,  etc.  Fidelity  k  G.  Go.  v.  Sanders, 
32  Ind.  App.  448,  70  N.  E.  167. 

And  a  judgmejit  for  the  insured  is  against 
the  weight  of  evidence  where  the  policy  sued 
upon  undertook  to  indemnify  the  plaintiff 
against  the  direct  loss  of  property  by  its 
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felonious  abstraction  from  a  safe  by  persons 
who  made  a  forcible  or  violent  entrance 
into  it  by  the  use  of  tools  or  explosives  di- 
rectly thereupon  and  on  the  outside  thereof, 
and  further  provided  that  the  insured 
should  not  be  liable  for  loss  by  burglary  if 
there  were  no  visible  marks  caused  by  the 
force  and  violence  used  in  making  an  en- 
trance or  exit,  and  the  evidence  showed 
that  the  inner  and  outer  doors  of  a  safe 
which  contained  the  money  lost  were  prop- 
erly locked  on  Saturday  night,  and  that  on 
Monday  morning  the  handles  on  the  outer 
and  inner  doors  were  turned  and  a  false 
key  was  inserted  in  the  lock  of  the  inner 
door,  and  the  monev  was  gone,  but  there 
were  no  visible  marks  of  force  or  violence 
except  some  scratches  on  the  outside  of  the 
safe  which  the  witness  could  not  state  were 
made  in  the  forcible  entrance  of  it,  and,  on 
the  other  hand,  there  was  evidence  showing 
that  the  combination  was  pasted  on  the 
front  of  the  insured's  desk.  Brill  v.  Met- 
ropolitan Surety  Go.  113  N.  Y.  Supp.  476. 

And  a  finding  for  the  insurer  is  properly 
directed  in  an  action  on  a  policy  insuring 
against  loss  of  property  from  safes  which 
had  been  entered  by  the  use  of  tools  or 
explosives  thereon,  and  also  against  damage 
done  to  the  safes  and  furniture,  caused  by 
such  an  attempted  entry,  where  there  is 
nothing  in  the  evidence  to  show  that  the 
person  who  broke  into  the  bank  intended  to 
enter  the  vault  or  safe,  and  the  only  tool 
used  was  a  hatchet  to  force  a  window,  and 
there  was  nothing  indicating  that  an  at- 
tempt had  been  made  to  get  into  the  vault, 
and  no  money  or  property  was  taken,  al- 
though a  fire  had  been  set  which  burned  a 
hole  in  the  floor  and  destroyed  the  office 
furniture  and  fixtures,  but  was  so  far  re- 
moved from  the  vault  as  to  lead  to  the  im- 
pression that  it  was  not  intended  to  be  used 
to  gain  access  to  the  vault.  Mt.  Eden  Bank 
V.  Ocean  Acci.  &  G.  Co.  29  Ky.  L.  Rep. 
765,  96  S.  W.  450. 

The  insurer  in  an  action  on  a  policy  in- 
demnifying only  where  the  entry  into  the 
outer  safe  and  the  inside  chest  is  obtained 
by  the  use  of  tools  thereon  is  not  estopped 
from  claiming  on  appeal   that  the  finding 
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effected  by  metHods  which  would  leave 
marks  upon  the  premises,  which  would  be 
quite  respectable  evidence  that  a  burglary 
4iad  been  committed  within  the  indemnity 
of  the  policy.  But  these  considerations  on 
one  side  or  the  other  are  not  before  us  in 
this  case.  If  the  parties  to  a  contract  adopt 
a  provision  which  contravenes  no  principle 
of  public  policy,  and  contains  no  element  of 
ambiguity,  the  courts  have  no  right  to  re- 
lieve one  of  them  from  disadvantageous 
terms,  which  he  has  actually  made,  by  a 
process  of  interpretation.  It  may  be  con- 
ceded that,  if  a  policy  of  insurance  is  of 
doubtful  tenor,  the  courts  should  employ 
that  interpretation  which  is  the  more  ex- 
acting against  the  insurer,  who  has  pre- 
pared the  contract.     But  if  the  contract  is  * 


not  of  uncertain  meaning,  as  has  often  been 
said,  the  courts  may  not  make  a  new  one 
under  the  guise  of  construction. 

In  this  instance  the  insurer  had  a  perfect 
right,  if  it  saw  fit,  to  require  proof  even 
of  so-called  evidentiary  facts  as  an  indis- 
pensable basis  for  recovery.  The  only  in- 
quiry can  be  whether  the  parties  have  as- 
sented to 'the  incorporation  in  their  agree- 
ment of  a  provision  which  clearly  calls  for 
such  proofs  of  their  alleged  loss,  which  the 
plaintiffs  have  not  furnished.  We  think 
they  have.  We  believe  that  the  require- 
ment that  the  violence  and  force  employed 
in  effecting  a  burglarious  entry  into  prem- 
ises must  produce  "visible  marks  upon  the 
premises"  thus  entered  is  plain  beyond  the 
need  of  argument,  and  that  it  means  that 


that  the  inner  chest  was  so  entered  is  un- 
supported by  the  evidence  because  at  the 
trial  he  did  not  object  to  evidence  offered 
to  show  an  entry  into  the  "safe"  or  "safes," 
or  ask  for  a  nonsuit  on  the  ground  that 
the  entry  into  the  chest  was  the  vital  issue, 
or  because  no  finding  was  asked  for  to  dis- 
tinguish between  a  safe  and  an  inner  chest, 
nor  because  the  pleadings  described  the 
things  burglarized  as  "safes."  First  Nat. 
Bank  v.  Maryland  Casualty  Co.  162  Cal. 
61,  121  Pac.  321,  Ann.  Cas.  1913  C,  1170. 

And  the  fact  that  the  insurer  questioned 
or  disputed  the  method  by  which  an  en- 
trance to  the  safe  was  effected,  in  an  effort 
to  show  that  even  the  entry  into  that  was 
not  effected  by  the  use  of  tools,  does  not 
preclude  it  from  insisting  that  even  if  entry 
into  the  safe  itself  was  so  effected,  still,  as 
it  only  assumed  the  risk  of  loss  of  money 
from  the  inner  steel  chest  "after  entry 
into  such  chest  effected  by  the  use  of  tools 
dire(!tly  thereupon,"  it  was  not  liable,  as 
the  entry  into  the  chest  was  not  so  made. 
Ibid. 

Where  the  object  is  first  raised  on  appeal, 
an  allegation  that  the  "safes"  of  the  in- 
sured were  burglariously  entered  by  the  use 
of  tools  directly  thereupon  sufficiently  al- 
leges that  the  insured's  "chest"  was  so  en- 
tered, although  the  policy  undertook  to  in- 
demnify the  insured  for  loss  by  burglary 
from  the  safe  or  safes  described  in  the 
schedule,  when  entry  into  such  safe  or 
safes  was  by  the  use  of  tools  or  explosives 
directly  thereupon,  but  stipulated  that  the 
insurer  should  not  be  liable  for  loss  of 
property  "from  a  burglar-proof  safe  con- 
taining'an  inner  steel  burglar-proof  chest 
unless  the  same  shall  have  been  abstracted 
from  the  chest  after  entry  also  into  the  said 
chest,  effected  by  the  use  of  tools  or  ex- 
plosives directly  thereupon."    Ibid. 

c.  Entering  outer  door  withotit  use  of 

force. 

In  Re  George  [1899]  1  Q.  B.  595,  68  L. 
J.  Q.  B.  N.  S.  365,  47  Week.  Rep.  474,  80 
I*  T.  N.  S.  248,  15  Times  L.  R.  230,  re- 
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versing  [1898]  2  Q.  B.  136,  67  L.  J.  Q. 
B.  N.  S.  807,  46  Week.  Rep.  557,  78-  L. 
T.  N.  S.  813,  1*4  Times  L.  R.  435,  where 
a  policy  undertook  to  insure  against  loss 
or  damage  by  burglary  and  housebreak- 
ing "as  hereinafter  defined," .  and  subse- 
quently provided  that  the  insured  was  to 
be  protected  against  loss  "by  theft  fol- 
lowing upon  actual  forcible  and  violent 
entry  upon  the.  premises,"  it  was  held  that 
the  insurer  was  not  liable  for  a  loss  which 
occurred  by  a  thief  turning  the  handle  of 
the  front  door  of  the  insured's  store  while 
his  servant  was  temporarily  absent,  and  en- 
tering and  breaking  open  a  locked  show 
case,  and  taking  property  covered  by  the 
policy,  since  there  was  not  an  actual  for- 
cible and  violent  entry  by  the  mere  opening 
of  the  outer  door,  and  the  breaking  open 
of  the  locked  show  case  was  not  an  entry 
upon  the  premises  within  the  meaning  of 
the  policy. 

In  an  action  on  a  burglary  policy  in  which 
it  is  claimed  that  the  burglar  entered  bv 
means  of  the  transom  over  the  door,  evi- 
dence that  other  stores  on  the  same  street 
had  been  so  entered  at  various  times  is 
irrelevant  and  inadmissible.  Rosenberg  v. 
People's  Surety  Co.  140  App.  Div.  436,  125 
N.  Y.  Supp.  257. 

See  also  Rosenthal  v.  American  Bonding 
Co.  143  App.  Div.  362,  128  N.  T.  Supp. 
653,  which  affirmed  124  N.  Y.  Supp.  905, 
and  which  was  reversed  in  Rosenthal  v. 
American  Bondinq  Co. 

d.  Entering   through   collusion    of    in- 
aured's  employee. 

In  Saqui  v.  Stearns  [1910]  W.  N.  257. 
27  Times  L.  R.  105,  65  Sol.  Jo.  91,  103  L.  T. 
N.  S.  683,  where  a  burglary  policy  provided 
that  there  should  be  no  claim  made  for  loss 
by  theft,  robbery,  or  misappropriation  by 
members  of  the  insured's  household,  busi- 
ness staff,  or  other  inmates  of  his  premises, 
it  was  held  that  no  recovery .  could  be  had 
on  account  of  goods  stolen  by  thieves  who 
gained  admittance  to  the  premises  through 
the  agency  of  a  porter  in  the  assured's  em- 
ploy,  since   the   loss   was  held   to   be 
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the  force  and  violence  in  "making  entry" 
must  create  visible  traces  upon  the  premises 
themselveSj  which  survive  the  act  that  pro- 
duces them,  and  which,  being  seen,  are  evi- 
dence of  a  burglary;  that  it  would  be  a  dis- 
tortion of  the  meaning  of  language  to  hold, 
as  argued,  that  this  provision  is  satisfied,  un- 
der ther  circumstances  of  this  case,  by  proof 
of  acts  performed  by  wrongdoers  after  en- 
try, in  assaulting  occupants  and  carrying 
away  the  contents  of  a  building  which  leave 
no  marks  "upon"  the  premises,  and  which 
are  only  visible  to  one  who  happens  to  be 
watching  at  the  instant  they  are  performed. 
Various  decisions  have  been  called  to  our 
attention  as  authorities  opposed  to  the  con- 
struction which  we  feel  obliged  to  adopt. 
They  are  decisions  relating  to  life  or  acci- 


dent insurance  policies;  and,  while  it  will 
not  be  desirable  to  review  all  of  them,  I 
shall  briefly  call  attention  to  some  of  those 
most  relied  on  by  respondents,  for  the  pur- 
pose of  showing  that  they  do  not  sustain 
their  contention.  Root  v.  London  Guarantee 
&  Acci.  Co.  92  App.  Div.  678,  86  N.  Y. 
Supp.  1066,  was  an  action  to  recover  a  death 
loss  under  an  accident  insurance  policy  ex- 
cluding injuries  "of  which  there  was  no  phys- 
ical mark  on  the  body."  The  insured  re- 
ceived injuries  which  produced  no  imme- 
diate outward  signs  upon  the  surface  of  his 
person,  but  subsequently  he  developed  a 
pallor,  emaciation,  and  physical  decay;  and 
it  was  held,  as  it  seems  to  me  very  reason- 
ably, that  these  visible,  external  signs  of 
*  the  accident  satisfied  the  requirement  of  the 


by  theft  by  a  member  of  the  assured's  busi- 
ness staff. 

IX,  Notice  and  proofs  of  loss. 

The  provision  of  a  burglary  policy  re- 
quiring proof  of  loss  in  writing,  setting 
out  the  manner  in  which  the  loss  occurred, 
and  giving  a  detailed  statement  of  the 
articles  taken,  is  a  material  requirement, 
and  where  the  pleadings  put  the  making  of 
such  proof  in  issue,  no  recovery  can  be  had 
in  the  absence  of  evidence  that  this  pro- 
vision was  complied  with.  Reich  v.  Mary- 
land Casualty  Co.  64  Misc.  686,  104  N. 
Y.  Supp.  984. 

And  the  notices  required  by  a  burglary 
policy  stipulating  that  the  insured,  upon 
the  discovery  of  loss,  shall  give  immediate 
notice  thereof  by  letter  and  also  by  telegram 
to  the  company  at  the  city  where  the  policy 
was  countersigned,  and  also  immediate  no- 
tice to  the  company's  local  authorized 
agent,  and  the  nearest  public  police  au- 
thorities, are  distinct  from  the  formal 
proofs  of  loss  to  be  made  out  on  the  com- 
pany's blanks,  and  where  it  is  for  the  in- 
terest of  the  insurer  to  apprehend  and 
punish  the  criminal,  such  provisions  are 
valid,  and  render  it  incumbent  upon  the 
plaintiff  in  an  action  on  the  policy  to 
prove  compliance  with  them.  Thomas  Orr 
Trucking  k  Forwarding  Co.  v.  Metropolitan 
Surety  Co.  77  N.  J.  L.  749,  73  Atl.  641. 

And  under  a  policy  insuring  against 
"direct  loss  by  burglary,  larceny,  or  theft," 
and  stipulating  that  upon  the  happening 
ot  a  loss  immediate  notice  shall  be  given 
the  companv  or  its  agent  and  to  the  police, 
and  that  the  insured  shall  forthwith  pre- 
sent an  itemized  claim,  and  that  the  policy 
shall  be  void  if  the  circumstances  of  the 
risk  be  materially  changed  without  the 
written  consent  of  the  insurer,  no  recovery 
can  be  had  where  the  evidence  shows  that 
certain  property  disappeared  in  the  insured's 
absence  while  extensive  alterations  were 
being  made,  and  that  no  notice  of  the 
changed  conditions  was  given  to  the  in- 
surer, and  no  notice  of  the  loss  was  given 
for  over  a  month,  when  a  meager  proof  of 
46  L.R.A.(N.S.) 


loss  was  filed  and  no  information  of  the 
loss  was  given  to  the  police  for  about  three 
months.  Katzenstein  v.  Fidelity  &  C.  Co. 
48  Misc.  496,  96  N.  Y.  Supp.  183. 

Where  a  statute  relating  to  foreign  in- 
surance companies  prohibits  the  insertion 
of  conditions  requirmg  notice  of  loss  forth- 
with or  within  less  than  five  days  after  its 
occurrence,  and  stipulates  that  such  con- 
ditions shall  be  void,  provisions  of  a  bur- 
glary policy  stipulating  for  immediate 
notice  of  a  burglary  and  for  the  furnishing 
of  proofs  forthwith  are  invalid,  and  the 
insured  is  bound  only  to  use  reasonable 
diligence  in  giving  notice  and  furnishing 
proofs  of  loss.  Fidelity  &  C.  Co.  v.  Sanders, 
32  Ind.  App.  448,  70  N,  E.  167. 

In  this  case  the  following  provisions 
were  held  to  be  conditions  precedent,  i.  e., 
that  the  insured,  upon  the  occurrence  of  a 
burglary,  should  give  immediate  notice  to 
the  insurer's  agent  or  to  the  home  office 
and  to  the  police  authorities;  that  in  the 
event  of  a  claim  it  should  be  made  forth- 
with in  writing,  setting  forth  a  particular 
account  of  the  manner  in  which  the  burglary 
was  committed,  and  the  date  the  damage 
done  to  the  property  insured,  the  assured's 
interest  in  the  property,  and  other  con- 
current or  similar  insurance.     Ibid. 

And  it  was  also  held  that  where  the 
insured  is  required  to  give  notice  of  a 
burglary  and  furnish  proof  of  loss  within  a 
reasonable  time  after  it  occurs,  his  com- 
plaint should  show  that  this  was  done,  or 
an  excuse  for  not  so  doing,  and  it  was  held 
that  a  complaint  reciting  the  facts  of  the 
burglary,  and  averring  that  it  occurred  on 
a  certain  date,  and  "that  afterwards"  the 
insured  gave  notice  of  the  loss,  was  in- 
sufficient where  there  was  nothing  in  the 
pleading  to  indicate  at  what  time  between 
the  occurrence  of  the  burglary  and  the  date 
of  the  bringing  of  the  suit  (about  ten 
months  afterward)  the  notice  was  given. 
Ibid. 

And  it  was  held  that  the  statement  that 
"afterwards  the  plaintiff  duly  notified  the 
said  defendant  of  said  loss,"  even  if  it 
could  be  said  to  include  both  the  notice  of 
the  burglary  and  the  proof  of  loss,  was  no 
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policy.  Paul  v.  Travelera*  Ins.  Co.  112  N.  Y. 
472,  3  L.R.A.  443,  8  Am.  St.  Rep.  758,  20 
X.  E.  347,  was  an  action  to  recover  a  death 
loss  under  an  accident  policy  of  insurance, 
which  provided  for  payment  of  a  certain  sum 
per  week  in  case  the  insured  was  disabled 
from  prosecuting  his  business,  and  also  for 
the  payment  of  a  specified  sum  in  case  of 
death.  The  policy  provided  that  the  insur- 
ance should  "not  extend  to  any  bodily  in- 
jury of  which  there  should  be  no  external 
and  visible  sign  upon  the  body  of  the  in- 
sured." It  was  distinctly  held,  in  uphold- 
ing a  recovery  for  death,  that  this  proviso 
clearly  had  reference  to  a  claim  under  the 
policy  for  a  weekly  indemnity,  and  there- 
fore, of  course,  it  had  no  application  to  the 
action  at  bar.  Menneiley  v.  Employers'  Lia- 
bility Assur.  Corp.  148  N.  Y.  596,  31  L.ItA. 
686,  61  Am.  St.  Rep.  716,  43  N.  E.  54,  was 
a  case  involving  facts  largely  similar  to 
those  in  the  one  last  referred  to,  and  the 
policy  contained  a  provision  that  it  did  not 


"insure  against  death  or  disablement 
.  .  .  from  accidents  that  shall  bear  no 
external  or  visible  marks."  It  will  be  noted 
that  this  requirement  was  not  for  external 
and  visible  marks  on  the  body  of  the  de- 
ceased; and  the  court,  after  stating  that  it 
was  somewhat  difficult  to  understand  pre> 
cisely  what  was  intended  by  the  clause^ 
adopted  the  view  that  it  should  be  construed 
as  requiring  some  external  or  visible  evi- 
dence that  the  death  or  injury  was  acciden- 
tal; and,  inasmuch  as  the  facts  appearing  in 
that  action  amply  satisfied  this  requirement^ 
a  recovery  was  uplield. 

I  think  the  judgment  must  be'  reversed^ 
and  a  new  trial  granted;  costs  to  abid& 
event. 

Vann,  Willard  Bartlett,  Chaset  and 
Collin,  JJ.,  concur. 

Cnllen,  Ch.  J.,  and  Halght,  J.,  dissent. 


more  than  the  conclusion  of  the  pleader 
that  the  notice  and  proof  made  were  such 
as  the  policy  required,  and  was  therefor 
insufficient.     Ibid. 

And  it  was  further  held  that  such  com- 
plaint was  insufficient  on  the  ground  that 
it  failed  to  show  that  the  insurer's  refusal 
to  pay  was  not  after  the  contract  was  for- 
feited because  of  the  insured's  failure  to 
give  notice  and  file  proofs  within  a  reason- 
able time  after  the  happening  of  the  burgla- 
ry.    Ibid. 

See  also  Monahan  v.  Metropolitan  Surety 
Co.;  Reich  v.  Maryland  Casual^  Co.;  Fidel- 
ity &  C.  Co.  V.  Sanders;  and  Orr  Trucking 
&  Forwarding  Co.  v.  Metropolitan  Surety 
Co.  infra,  XIII. 

X,  Necessity  of  shot4Hng  plaintiff's  iti' 

terest  in  property  lost. 

No  recovery  can  be  had  where  the  plead- 
ings in  an  action  on  a  burglary  policy  al- 
lege that  the  policy  was  issued  to  a  third 
party,  and  was  subsequently,  with  the  con- 
sent of  the  insurer,  transferred  to  the 
plaintiff,  and  that,  on  a  certain  date,  prop- 
erty of  the  kind  mentioned  in  the  policy 
was  stolen  from  the  premises  named  there- 
in, but  no  allegation  is  made  that  the  goods 
stolen  were  the  property  of  the  plaintiff, 
or  that  he  had  possession  of  them  or  an  in- 
surable interest  therein.  Pearlman  v. 
Metropolitan  Suretv  Co.  127  App.  Div.  539, 
111  ]SL  Y.  Supp.  882. 

XI.  Insurer's  right  to  replace  property. 

Under  a  policy  undertaking  to  indemnify 
a  bank  against  loss  of  money  stolen  from 
its  safe,  damage  done  to  the  safe,  damage 
to  premises,  and  loss  of  money  violently 
taken  from  the  bank  in  the  daytime,  in  the 
aggregate  sum  of  $3,000,  although  the  in- 
surer reserved  the  right  to  repair  any 
damage  to  property,  and  replace  any  dam- 
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aged  article  with  one  of  like  quality  and 
value  instead  of  paving  for  same  in  money^ 
it  cannot  replace  the  damaged  safe  of  the 
bank  as  part  payment  of  its  liability,  where 
it  appears  that  the  safe  was  blown  open 
and  more  than  $3,000  was  taken,  and  the 
bank  made  no  claim  for  the  damage  done 
to  the  safe,  but  entered  its  claim  for  the 
loss  of  the  money  alone,  since,  by  the  terms 
of  the  contract,  there  was  no  provision  made 
for  apportioning  the  indemnity  to  the  sev- 
eral subjects  of  the  loss.  Bankers'  Mut. 
Casualty  Co.  v.  State  Bank,  80  C.  C.  A.  32, 
150  Fed.  78. 

XII,  Amount  of  loss  and  r€co%}ery  and 
proof  thereof. 

In  an  action  on  a  policy  issued  to  an 
express  company,  undertaking  to  indonni- 
fy  it  for  the  value  of  goods  lost,  the  in- 
surer cannot  show  the  settlement  made  by 
the  company  with  the  one  whose  goods  were 
stolen,  since  the  benefit  of  such  arrange- 
ment cannot  accrue  to  the  insurer.  Mona- 
han V.  Metropolitan  Surety  Co.  114  N.  Y. 
Supp.  862. 

And  where  a  burglary  policy  confines  tbe 
insurer's  liability  to  "the  cash  or  market 
value  of  property  at  the  time  of  the  loss,** 
it  is  error  to  admit  in  evidence  a  bill  ren- 
dered to  the  insured  for  the  loss  of  part  of 
the  property  by  the  owner  as  proof  of  its 
value.  Thomas  Orr  Truclcing  k  Forward- 
ing Co.  V.  Metropolitan  Surety  Co.  77  N. 
J.  L.   749,  73   Atl.  641. 

And  where  a  burglary  policy  under  an 
item  marked  "A"  insured  "$6,000  on  gold 
and  sterling  silverware,  watches,  jewelry," 
etc.,  with  a  proviso  that  the  liability  "for 
the  loss  on  jewelry  and  precious  stones 
shall  not  exceed,  under  policies  of  this  cor- 
poration, separately  or  together,  the  sum 
of  $1,000  of  the  insurance  attached  spe- 
cifically to  item  A,"  and  by  a  special  agree- 
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ment  it  was  further  provided  that  the  in- 
surer should  not  be  liable  "for  loss  \n 
excess  of  $250  on  any  one  article  unless 
otherwise  indorsed  on  this  policy/'  a  re- 
covery of  only  $250  can  be  had  on  account 
of  the  loss  by  the  insured  by  burglary  of  a 
jeweled  scarf  pin  worth  $5,000,  since,  al- 
though it  be  assumed  that  the  words 
^'separately  or  together/'  in  the  clause  lim- 
iting liability  to  $1,000,  applies  to  "Jewelry 
and  precious  stones/'  yet  the  loss  for  any 
one  article  is  limited  to  $250  by  the  i^ecial 
agreement.  Wormser  v.  General  Acci. 
Assur.  Corp.  94  App.  Div.  213,  87  N.  Y. 
Supp.  974. 

It  has  been  held  that  a  clause  in  a  policy 
insuring  against  loss  by  burglary,  providing 
that  "if  the  assured  is  the  occupant  of  an 
Apartment  or  flat  house  this  insurance  cov- 
ers goods  in  «  locked  storeroom  provided 
for  the  exclusive  use  of  the  assured  by  the 
landlord  in  the  same  house,  to  the  extent 
of  $50,  and  no  more,"  does  not  limit  the 
insured's  right  of  recovery  for  goods  packed 
and  stored  in  the  laundry  assigned  to  him 
with  his  flat)  and  which  was  used  for  laun- 
drj  purposes,  and  to  some  extent  for  cook- 
ing. Michaels  v.  Fidelity  k  C.  Co.  128  Mo. 
App.  18,  105  S.  W.  783*. 

Where  the  plaintiff's  actual  loss  in  an 
action  on  a  burglary  policy  is  not  clearly 
shown,  the  amount  of  the  loss  is  a  question 
of  fact  for  the  jury;  and  it  is  erroneous 
to  instruct  that,  if  a  finding  was  made  for 
the  plaintiff,  it  must  be  for  a  stated  figure. 
Rosenberg  v.  People's  Surety  Co.  140  App. 
Div.  436,  125  N.  Y.  Supp.  257. 

But  a  verdict  of  $100  in  an  action  on  a 
burglary  policy  cannot  be  justified  on  any 
ground  where  the  uncontradicted  evidence 
shows  a  loss  of  upward  of  $120  worth  of 
certain  goods,  and  a  loss  of  other  goods  to 
«  large  amount.  Ingersoll  v.  United  Surety 
Co.  141  App.  Div.  527,  126  N.  Y.  Supp.  391. 

The  amount  of  loss  in  an  action  on  a 
policy  of  burglary  insurance  is  properly 
proved  by  adding  to  the  insured's  last  in- 
ventory all  subsequent  purchases,  and  from 
the  result  subtracting  all  the  sales  made 
and  the  actual  inventory  of  the  goods  re- 
maining after  the  burglary,  and  by  sub- 
tracting the  estimated  profit  in  calculating 
the   value.     Ibid. 

It  is  erroneous,  however,  to  allow  the 
plaintiff  in  an  action  on  a  burglary  policy 
to  read  in  evidence  a  carbon  copy  of  a  list 
of  property  claimed  to  have  been  taken, 
without  producing  or  accounting  for  the 
original  list  of  which  the  carbon  purported 
to  be  a  copy.  Rosenberg  v.  People's  Surety 
Co.  supra. 

In  Manson  v.  Metropolitan  Surety  Co. 
128  App.  Div.  577,  112  N.  Y.  Supp.  886, 
affirm^  without  opinion  in  199  N.  Y.  590, 
93  N.  E.  1124,  it  was  held  that  any  error 
in  permitting  computation  of  the  loss  under 
a  burglary  policy  from  unverified  figures 
on  certain  wrappers  was  cured  where  the 
plaintiff,  without  objection,  showed  on  re- 
buttal that  all  the  markings  on  the  wrap- 
pers were  absolutely  correct. 

In  Spriniram  v.  National  Surety  Co.  76 
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Misc.  248,  134  N.  Y.  Supp.  817,  it  was 
held  that  an  allegation  in  defendant's 
answer  in  an  action  on  a  burglary  insurance 
policy  that  the  insurer  was  relieved  from 
liability  by  the  insured's  attempt  to  cheat 
and  defraud  by  exaggerating  his  claim  stat- 
ed a  valid  defense. 

XIII.  Estoppel   and  waiver. 

Generally  as  to  estoppel  and  waiver,  see 
Index  to  L.R.A.  notes,  "Insurance,"  §§  130- 
144. 

A  company  which  has  issued  a  burglary 
policy  cannot  escape  liability  in  an  action 
based  thereon  on  the  ground  that  the  in- 
sured failed  to  disclose  in  his  application 
that  he  had  suffered  a  previous  loss  from 
a  burglary  at  his  warehouse,  where  the  in- 
surer's agent  inquired  only  as  to  burglar.ies 
which  had  occurred  at  his  residence,  and 
stated  that  such  losses  were  all  that  it  was 
necessary  for  him  to  disclose.  Kandar  v. 
iEtna  Indemnity  Co.  30  Ohio  C.  C.  260. 

The  insurer,  by  retaining  the  proofs  of 
loss  furnished  under  a  burglary  and  larceny 
policy,  and  passing  some  of  the  claims  for 
payment  without  objecting  to  the  sufficiency 
of  the  proofs  of  loss,  thereby  waives  their 
insufficiency.  Monahan  v.  Metropolitan 
Surety  Co.  114  N.  Y.  Supp.  862. 

And  in  this  case  it  was  held  that  a  pro- 
vision requiring  suit  to  be  brought  within 
a  certain  time  was  waived  where  the  in- 
surer had  passed  upon  the  claims  and 
i^eed  to  pay  them. 

And  there  is  a  waiver  of  defects  in  proofs 
of  loss  under  a  burglary  policy  where  they 
are  returned  to  the  insured  for  correction, 
and,  after  receipt,  are  retained  without  ob- 
jection, especially  when  the  insurer  denied 
liabilify  on  other  grounds.  Thomas  Orr 
Trucking  &  Forwarding  Co.  v.  Metropolitan 
Surety  Co.  77  N.  J.  L.  749,  73  Atl.  641. 

But  an  averment  in  an  action  on  a 
burglary  policy  that  "the  defendant  sent 
an  adjuster  to  adjust  the  same,  but  said 
defendant  refused  to  pay  and  indemnify 
the  plaintiff  for  such  loss/'  does  not  show 
a  waiver  of  conditions  requiring  notice  and 
proof  of  loss.  Fidelitv  &  Co.  v.  Sanders, 
32  Ind.  App.  448,  70  N.  E.  167. 

And  a  breach  of  warranty  that  the  in- 
sured had  never,  prior  to  the  issuance  of 
the  policy  sued  on,  suffered  loss  by  burglary, 
theft,  or  larceny,  nor  received  indemnity 
therefor,  is  not  waived  because  the  insurer, 
after  the  insured  had  admitted  the  facts 
of  the  alleged  loss,  continued  the  examina- 
tion, but  did  nothing  to  lead  the  insured  to 
suppose  that  it  did  not  intend  to  rely  upon 
the  breach,  and  the  policy  stipulated  that 
the  insured  should  submit  himself  to  ex- 
amination, and  that  the  insurer  should  not 
be  held  to  have  waived  any  provision  or 
condition  by  any  act  taken  in  connection 
with  the  investigation  of  any  claim.  Bacou- 
by  V.  United  States  Fidelity  &  G.  Co.  61 
Misc.  75,  113  N.  Y.  Supp.  20. 

Where  the  plaintiffs'  pleadings  in  an  ac- 
tion on  a  burglary  policy  allege  a  per- 
formance of  all  the  conditions  of  the  policy 
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on  their  part,  evidence  to  eetablieh  a  waiver 
of  the  condition  requiring  proofs  of  loss  is 
inadmiBsible.  Reich  v.  Maryland  Casualty 
Co.  64  MiBC.  586,  104  N.  Y.  8upp.  984. 

J.  T.  W. 
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BURNEY  AXE,  Appt., 

V. 

FIDELITY  &  CASUALTY  COMPANY  OF 

NEW  YORK. 

(239   Pa.   669,   86   Atl.    1095.) 

Insurance  —  against  bnrglary  —  re- 
qnlrement  of  watchman  on  premises. 
A  provision  in  a  policy  of  insurance 
against  burglary  of  the  occupant  of  the 
fourth  floor  of  a  building,  which  requires 
the  employment  of  a  private  watcnman 
within  the  premises  when  not  open  for  the 
transaction  of  business,  requires  a  watch- 
man on  the  floor  occupied  by  assured,  and 
the  maintenance  of  a  watchman  in  the 
building  who  has  no  direct  access  to  the 
room  where  the  insured  property  is  sit- 
uated is  not  sufficient.. 

(March   17,   1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  4,  for 
Phikuielphia  County,  in  defendant's  favor 
notwithstanding  a  verdict  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  burglary  in- 
surance policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jnlins  C.  Levi  and  David 
Mandel,  Jr.,  for  appellant: 

The  word  "premises,"  as  used  in  the  con- 
tract sued  upon,  means,  in  its  relation  to 
the  provision  for  a  watchman,  not  the  fourth 
floor  of  the  building  mentioned  in  the  pol- 
icy, but  the  building  itself. 

Bole  V.  New  Hampshire  F.  Ins.  Co.  159 
Pa.  53,  28  Atl.  205;  Watertown  F.  Ins.  Co. 
V.  Simons,  96  Pa.  620;  Grandin  v.  Roch- 
ester Cierman  Ins.  Co.  107  Pa.  26;  Reynolds 
V.  Maryland  Casualty  Co.  30  Pa.  Super.  Ct. 
456;  Frick  v.  United  Firemen's  Ins.  Co. 
218  Pa.  409,  67  Atl.  743;  Meadowcraft  v. 
Standard  F.  Ins.  Co.  61  Pa.  91;  Carpenter 
V.  Allemannia  F.  Ins.  Co.  156  Pa.  37,  20 
Atl.  781;  dhimmins  v.  German  American 
Ins.  Co.  192  Pa.  359,  43  Atl.  1016;  Bankers' 
Mut.  Casualty  Co.  v.  State  Bank,  80  C.  C. 
A.  32,  150  Fed.  78;  Thompson  v.  Phenix 
Ins.  Co.  136  U.  S.  287,  34  L.  ed.  408,  10  Sup. 
Gt.  Rep.  1019. 

The  word  "employed"  does  not  mean  that 

Note. —  The  subject  of  burglary  and 
theft  insurance  is  covered  in  the  note  ac- 
companying Rosenthal  v.  American  Bond-  ' 
ing  Co.  ante,  561. 
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every  minute  during  the  whole  time  there 
must  be  somebody  there. 

United  States  v.  Catharine,  2  Paine,  721, 
Fed.  Caa.  No.  14,756. 

The  word  "watchman,"  as  used  in  the 
contract  sued  upon,  does  not  mean  one  per- 
sonally present  at  the  premises  at  all  times. 

City  F.  Ins.  Co.  v.  Power,  21  Pittsb.  L. 
J.  70;  King  Brick  Mfg.  Co.  v.  Phoenix  Ins. 
Co.  164  Mass.  291,  41  N.  E.  277;  McGannon 
V.  Millers'  Nat.  Ins.  Co.  171  Mo.  143,  94 
Am.  St.  Rep.  778,  71  S.  W.  160;  Hanover 
F.  Ins.  Co.  V.  Gustin,  40  Neb.  828,  59  N. 
W.  376. 

Mr.  William  G.  Wright,  for  appellee: 

The  word  "pranises"  in  the  policy  meana 
"the  store  or  ro<»n8  actually  occupied  by 
the  assured." 

Allemannia  F.  Ins.  Co.  v.  Pittsburgh  Ex- 
position 8oc.  8  Sadler  (Pa.)  424,  11  AtL 
672 ;  Sexton  v.  Hawkeye  Ins.  Co.  69  Iowa,  09,. 
28  N.  W.  462;  Thomas  v.  Hartford  F.  Ins. 
Co.  21  Ky.  L.  Rep.  914,  53  S.  W.  297;  Rau 
V.  Westchester  F.  Ins.  Co.  36  App.  Div\  179, 
55  N.  Y.  Supp.  459;  Carlin  v.  Western 
Assur.  Co.  67  Md.  516,  40  Am.  Rep.  440; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Germania 
F.  Ins.  Co.  40  Wis.  448;  La  Force  v.  Wil- 
liams City  F.  Ins.  Co.  43  Mo.  App.  518; 
Firemen's  Fund  Ins.  Co.  v.  Shearman,  2<> 
Tex.  Civ.  App.  343,  50  S.  W.  598. 

The  requirement  that  a  watchman  be 
within  the  premises  when  not  open  for  the 
transaction  of  business  was  not  complied 
with  by  employing  a  watchman  to  spenc) 
half  his  time  in  the  building. 

Glendale  Woolen  Mfg.  Co.  v.  Protectioiv 
Ins.  Co.  21  Conn.  19,  54  Am.  Dec.  309; 
Sheldon  v.  Hartford  F.  Ins.  Co.  22  Conn. 
235,  58  Am.  Dec.  420;  Ripley  v.  ^Etna  Ins. 
Co.  30  N.  Y.  136,  86  Am.  Dec.  362;  Firs* 
Nat.  Bank  v.  Insurance  Ca  of  N.  A.  50  N» 
Y.  45;  Brooks  v.  Standard  F.  Ins.  Co.  11 
Mo.  App.  349;  Blumer  v.  Phoenix  Ins.  Co. 
46  Wis.  622;  Whealton  Packing  Ca  v. 
iEtna  Ins.  Co.  34  L.R.A.(N.S.)  663,  107 
C.  C.  A.  113,  185  Fed.  108;  Snyder  v.  Home 
Ins.  Co.  133  Fed.  848,  affirmed  in  79  C.  C. 
A.  536,  148  Fed.  1021;  Manheim  Ins.  Co. 
V.  Tyner.  142  Ky.  22,  133  S.  W.  1000; 
Shoshone  Concentrating  Co.  v.  Hamburg- 
Bremen  F.  Ins.  Co.  64  Wash.  638,  117  Pac. 
500;  McKenzie  v.  Scottish  Union  ft  Nat. 
Ins.  Co.  112  Cal.  648,  44  Pac  922. 

The  absence  of  the  watchman  from  mid- 
night until  6  A.  u.  was  a  material  change- 
of  the  conditions  and  circumstances  of  the 
risk. 

Whealton  Packing  Co.  v.  Aetna  Ins.  Oo. 
34  L.R.A.(N.S.)  663,  107  C.  C.  A.  113,  185 
Fed.  108;  Snyder  v.  Home  Ins.  Co.  13S 
Fed.  848,  affirmed  in  79  C.  G.  A.  636,  14^ 
Fed.  1021;  Manheim  Ins.  Co.  v.  T^ner,  14& 
Ky.  22,  138  8.  W.  1000;   Ripley  v.  Mtnm 
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'na  Co.  30  N.  Y.  136,  86  Am.  Dec.  362; 
Blumer  v.  Phoenix  Ins.  Co.  45  Wis.  622; 
Lutz  V.  Metropolitan  L.  Ins.  Co.  186  Pa.  527, 
40  Atl.  1104;  ^larch  v.  Metropolitan  L. 
Ins.  Co.  186  Pa.  629,  65  Am.  St.  Rep.  887, 
40  Atl.  1100;  Murphy  v.  Prudential  Ins.  Co. 
205  Pa.  444,  55  Atl.  19. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

This*  is  an  action  of  assumpsit  on  a  bur- 
glary insurance  policy  issued  by  the  defend- 
ant company  to  the  plaintiff  to  insure  him 
to  the  extent  of  $2,000  against  direct  loss 
by  burglary  of  mercnandisc  between  April 
29,  1910,  and  April  29,  1911,  occasioned  by 
its  felonious  abstraction  from  the  premises 
occupied  by  him  in  the  building  known  as 
1023,  1025,  and  1027  Race  street,  in  the 
city  of  Philadelphia.  The  case  was  sub- 
mitted to  the  jury  and  a  verdict  was  re- 
turned for  the  plaintiff.  On  motion  of  coun- 
sel the  court  below  entered  judgment  for 
the  defendant  non  obstante  veredicto.  The 
plaintiff  has  taken  this  appeal. 

The  first  clause  of  the  policy  provides  that 
*'in  consideration  of  $50  premium,  and  of 
the  statements  in  the  schedule  hereinafter 
contained,  which  statements  the  assured 
makes  on  the  acceptance  of  this  policy  and 
warrants  to  be  true,"  the  company  agrees 
to  insure  him  against  direct  loss  by  bur- 
glary of  merchandise  occasioned  by  its  ab- 
straction "from  the  store  or  rooms  actually 
ccoupied  by  the  assured,  and  described  in 
the  said  schedule  (hereinafter  called  the 
premises)."  Clause  C  of  the  "special  agree- 
ments" provides  that  "the  company  shall 
not  be  liable  .  .  .  for  loss  or  damtage  if 
the  premises  are  occupied  for  any  other 
purpose  than  that  stated  in  the  schedule." 
The  "schedule"  consists  of  a  series  of  ques- 
tions propounded  by  the  company,  with 
answers  by  the  assured.  Those  material  to 
the  present  issue  are  as  follows:  "(2)  Lo- 
cation of  building.  1023-25-27  Race  street, 
Philadelphia,  Pennsylvania.  (3)  The  prem- 
ises occupied  by  the  assured  are  as  follows: 
Fourth  floor.  (4)  The  business  carried  on 
by  the  assured  in  the  said  premises  is: 
Manufacturing  shirt  waists  and  ladies' 
skirts.  (5)  No  other  business  than  that  of 
the  assured  is  carried  on  within  the  prem- 
ises, except  as  follows:  No  exceptions. 
.  .  .  (7)  A  private  watchman  is  em- 
ployed within  the  premises  when  not  open 
for  the  transaction  of  business:  Yes:  Fox 
police  lock.  .  .  .  (10)  The  service  de- 
clared under  each  of  the  above  heads  (7,  8, 
9)  will  be  continued  during  the  currency 
of  this  policy :     Yes." 

Clause  8  of  the  "general  agreements"  pro- 
vides: "This  policy  shall  be  void  of  the 
conditions  or  circumstances  of  the  risk  are 
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materially  changed  without  the  written  con- 
sent of  the  company,  or  if  the  assured  at- 
tempts in  any  way  to  defraud  the  company^ 
or  if  the  policy  is  assigned  without  the  writ- 
ten consent  of  the  company." 

The  facts  are  undisputed.  The  plaintiff 
is  a  manufacturer  of  shirt  waists  and  ladies' 
skirts,  and  carries  on  the  business  on  the 
fourth  floor  of  the  six-story  building  used 
for  various  purposes,  at  1023,  1025,  and 
1027  Race  street,  in  the  city  of  Philadel- 
phia. The  owner  of  the  building  employed  a. 
watchman  to  take  care  of  this  and  another 
building  at  1012  Race  street.  The  watch* 
man  had  been  made  assistant  engineer  the 
week  before  the  burglary,  and  the  chief  en- 
gineer did  whate\'er  watching  was  done  on 
the  premises  during  the  whole  week  in 
which  the  burglary  occurred.  The  plaintiff" 
did  not  employ  any  watchman,  and  had  no- 
personal  knowledge  of  the  temporary  ar- 
rangement made  by  the  owner  of  the  build- 
ing for  the  services  of  a  watchman  during 
the  week  the  burglary  was  committed.  The- 
engineer  undertook  to  perform  the  duties 
of  watchman  while  taking  steps  to  get  an- 
other watchman.  On  the  night  of  the  bur* 
glary  he  examined  the  premises  and  saw  that- 
all  the  doors  were  locked  and  that  the  bot- 
tom step  of  the  fire  escape  was  pulled  up. 
He  did  not  go  into  the  plaintiff's  rooms,  as 
the  watchman  never  had  keys  to  enter  them. 
The  plaintiff's  rooms  were  entered  by  the 
door  leading  out  therefrom  to  the  fire  es- 
cape between  midnight  on  May  12,  1910,  and 
5  o'clock' of  the  morning  of  May  13,  1910, 
and  merchandise  to  the  value  of  more  than> 
$2,300  was  taken  therefrom.  This  action* 
was  brought  to  recover  the  loss  sustained  by 
the  burglary. 

The  defendant  relied  on  a  breach  of  the- 
warranties  contained  in  the  policy  to  pre- 
vent a  recovery  for  the  loss.  The  learned* 
court  submitted  to  the  jury  to  determine- 
whether  the  plaintiff  had  complied  with  the 
conditions  of  the  policy  requiring  him  to- 
employ  a  private  watchman  on  the  prem- 
ises. The  engineer  who.  acted  as  watchmani 
testified  that  on  the  night  of  the  burglary 
he  left  the  building  about  midnight  and  did 
not  return  until  5  in  the  morning,  and  that 
his  absence  was  due  to  the  fact  that  it  was- 
necessary  for  him  to  work  during  part  of 
the  day  because  he  had  to  be  with  the  new 
engineer,  and  that  he  went  away  to  get  some 
rest  during  the  hours  indicated. 

The  defense  interposed  by  the  defendant^ 
and  sustained  by  the  learned  court  below 
was  that  (a)  there  had  been  a  breach  of 
warranty  on  the  part  of  the  plaintiff  in  not 
eraiploying  a  private  watchman  on  his  prem- 
ises as  required  by  the  policy;  and  (b)  that 
at  the  time  the  burglary  was  ccHnmltted  the- 
watchman  Was  not  present,  either  within  the* 
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rooms  of  the  fourth  floor  or  within 
the  building.  In  reply  to  this  position  the 
plaintiff,  appellant  here,  contends  that  the 
word  "premises/'  as  used  in  the  policy, 
means,  in  its  relation  to  the  provision  for 
a  watchman,  not  the  fourth  floor  of  the 
building,  but  the  building  itself;  that  the 
word  "employed,"  as  used  in  the  policy, 
that  a  private  watchman  shall  be  employed, 
does  not  mean  that  the  wutchman  shall  be 
present  during  the  entire  time;  and  that 
the  word  "watchman,"  as  used  in  the  policy, 
does  not  mean  one  person  personally  pres- 
ent at  the  premises  at  all  times,  but  means 
a  person  engaged  in  guarding  the  premises 
with  the  care  usually  exercised  in  fulfilling 
the  duty  of  one  looking  after  the  premises. 
These  are  the  questions  which  have  been 
argued  by  counsel,  and  are  now  for  con- 
sideration. The  view  we  take  of  the  case 
does  not  require  us  to  discuss  the  second 
and  third  propositions  suggested  by  counsel 
for  the  appellant. 

We  are  of  the  opinion  that  the  word 
"premises"  means  the  fourth  floor  of  the 
building,  and  not  the  building  itself,  and 
that  the  policy  required  a  watchman  to  be 
kept  within  the  premises  when  not  open  for 
the  transaction  of  business. 

The  language  of  the  policy  defines  the 
word  "premises"  so  clearly  and  distinctly 
that  there  is  no  doubt  or  uncertainty  as  to 
the  meaning  with  which  the  parties  used  it 
in  the  contract.  The  plaintiff  occupied  the 
fourth  floor  of  the  building;  the  other  five 
floors  being  occupied  by  other  tenants.  The 
policy  indemnifies  the  assured  for  "direct 
loss  by  burglary  of  merchandise  .  .  . 
occasioned  by  its  felonious  abstraction  from 
the  store  or  rooms  actually  occupied  by  the 
assured,  and  described  in  the  said  schedule 
(hereinafter  called  the  premises)."  In  the 
schedule  the  third  statement  is:  "The 
premises  occupied  by  the  assured  are  as 
follows:  Fourth  floor."  The  second  state- 
ment in  the  schedule:  "Location  of  build- 
ing: 1023-25-27  Race  street,  Philadel- 
phia, Pennsylvania."  This  clearly  distin- 
guishes the  "building"  from  the  "premises," 
as  used  in  the  policy.  As  further  showing 
that  the  word  "premises"  meant  the  fourth 
floor  of  the  building,  and  not  the  building 
itself,  the  fifth  statement  is:  "No  other 
business  than  that  of  the  assured  is  carried 
on  within  the  premises  except  as  follows: 
No  exceptions."  There  were  many  tenants 
occupying  other  parts  of  the  building,  but 
there  was  no  other  tenant  occupying  or 
carrying  on  business  on  any  part  of  the 
fourth  floor.  The  parties,  therefore,  have 
definitely  settled  by  their  own  agreement  the 
construction  of  the  word  "premises,"  and 
have  applied  it  to  "the  store  or  rooms  ac- 
tually occupied  by  the  assured,"  which  is 
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the  fourth  floor  of  the  building  on  Race 
street.  There  is  nothing  in  the  case  that 
will  warrant  any  other  construction.  There 
being  no  ambiguity  as  to  the  meaning  of 
the  word  as  used  in  the  policy,  there  is  no 
occasion  for  applying  any  rules  of  construc- 
tion in  ascertaining  its  meaning. 

Was  there  a  private  watchman  employed 
within  the  premises  when  not  open  for  the 
transaction  of  business  at  the  time  the 
agreement  was  entered  into,  or  subsequently 
during  the  currency  of  the  policy,  as  re- 
quired by  the  contract?  The  policy  stipu- 
lated that  a  private  watchman  "is  employed 
within  the  premises  when  not  open  for  the 
transaction  of  business,"  and  that  such  ser%*- 
ice  should  "be  continued  during  the  cur- 
rency of  this  policy."  It  will  be  observed 
that  there  were  both  an  affirmative  and  a 
promissory  warranty.  If  the  word  "prem- 
ises" means  the  fourth  floor  of  the  building, 
and  not  the  building  itself,  neither  of  these 
stipulations  was  complied  with  by  the  as- 
sured. We  have  already  stated  the  undis- 
puted facts  from  which  it  appears  that, 
while  the  owner  of  the  building  employed  a 
watchman  for  it  and  another  building  some 
distance  away,  there  was  no  watchman  em- 
ployed within  the  fourth  floor  of  the  build- 
ing. In  fact,  the  watchman  employed  by 
the  owner  did  not  have  keys  to  the  doors 
entering  the  fourth  floor,  and  hence  did 
not  have  access  to  the  premises  occupied 
by  the  assured.  There  is  no  ground  for 
the  contention  that  the  watchman  provided 
by  the  owner  of  the  building  was  a  com- 
pliance with  the  provision  in  the  contract 
that  "a  private  watchman  is  employed 
within  the  premises."  This  provision  was 
manifestly  material  to  the  risk.  The  evi- 
dent purpose  was  that  the  assured  should 
Ivave  a  watchman  whose  services  should  be 
performed  within  the  rooms  on  the  fourth 
floor  of  the  building  occupied  by  him  in  his 
manufacturing  business.  Whether  a  watch- 
man for  the  whole  building  was  sufficient 
for  the  purpose  of  protecting  every  part  of 
it  or  not  is  wholly  immaterial.  It  is  suf- 
ficient to  say  that  the  parties  have  clearly 
and  distinctly  stipulated  that,  as  a  part  of 
the  consideration  for  the  contract  between 
them,  a  watchman  should  be  employed 
"within  the  premises"  which  the  assured 
occupied  in  carrying  on  his  business.  What 
the  language  means  is  not  open  to  conjec- 
ture. There  is  no  ambiguity  about  it,  and, 
unless  the  court  undertakes  to  construe 
it  in  direct  opposition  to  its  plain  and  un- 
equivocal meaning,  we  must  hold  the  policy 
required  a  private  watchman  to  foe  em- 
ployed within  the  fourth  floor  of  the  build- 
ing. That  was  not  done,  and  the  plaintiff 
cannot  reco^'er. 

The  judgment  is  affirmed. 
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Pbysldan  —  reqnest  for  services  —  lia- 
bility for  payment. 

No  promise  is  implied  on  the  part  of  a 
woman  to  pay  a  physician  for  professional 
servioes  rendered  to  her  daughter,  who  was 
livinff  with  her  husband,  and  not  dependent 
on  the  mother  for  support,  from  tbe  fact 
that  the  services  were  rendered  upon  the 
mother's  request  or  importunity. 

(March  11,  1913.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  order 
of  the  Appellate  Term  which  in  turn  af- 
firmed the  judgment  of  the  New  York  City 
Court  dismissing  a  complaint  filed  to  re- 
cover compensation  for  services  rendered  as 
a  physician  at  defendant's  request.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McGnire,  Delany,  Niper,  A 
Ckninolly,  for  appellant: 

The  contract  by  which  liability  could  be 
incurred  might  be  either  express  or  implied, 
and  could  be  made  in  any  way,  by  word  or 
act,  indicative  of  such  intention. 

Edson  V.  Hammond,  142  App.  Div.  607, 
127  N.  Y.  Supp.  369. 


Note.  —  JLiabilUy  of  one  who  solicits  the 
services  of  a  physician  or  surgeon  for 
another. 

The  function  of  this  note  being  to  collect 
the  decisions  as  to  whether,  and  under 
what  circumstances,  the  summoning  of  a 
physician  or  surgeon  to  attend  another  will 
render  the  person  acting  in  the  matter  per- 
sonally liable  for  the  services  rendered,  it' 
has  been  necessary  to  exclude  therefrom 
certain  cases  which,  although  kindred  in 
respect  of  many  of  the  circumstances  in- 
volved, present  distinctive  questions. 
Among  these  are  decisions  as  to  the  person- 
al liability  of  a  physician  who  has  called 
another  in  consultation  (e.  g.,  Fitzgerald 
V.  Hanson,  16  Mont.  474,  41  Pac.  230) ;  or 
to  iwsist  in  performing  an  operation  (e.  g,, 
Gilday  v.  Hennen,  79  Misc.  252,  139  N.  Y. 
Supp.  934) ;  cases  where  the  question  is 
as  to  whether  one  who  has  sent  a  telegram 
or  letter  requesting  that  an  injured  person, 
who  is  being  cared  for,  be  shown  every  at- 
tention, thereby  renders  himself  liable  for 
such  person's  expenses  (e.  g.,  White  v. 
Mastin,  38  Ala.  147 ;  Hall  v.  Allen,  46  Colo. 
366,  104  Pac.  489;  and  Brosius  v.  Barker, 
154  Mo.  App.  657,  136  S.  W.  18) ;  and  cases 
(of  which  Dale  v.  Donaldson  Lumber  Co. 
48  Ark.  188,  3  Am.  St.  Rep.  224,  2  S.  W. 
703,  may  be  cited  as  an  example)  in  which 
the  liabilitv  of  the  person  soliciting  the 
services  of  the  physician  does  not  rest  upon 
the  existence  of  an  implied  contract  on  his 
part  to  compensate  the  physician,  but  upon 
his  implied  warranty  of  authority  to  pledge 
the  credit  of  another  which  he  does  not,  in 
fact,  possess.  Nor  does  it  include  decisions 
as  to  the  effect  of  acquiescence  in  the  at- 
tendance of  a  physician  who  was  not  sum- 
moned by  the  party  sought  to  be  charged, 
to  render  him  liable  for  the  services  ren- 
dered. It  is  perhaps  scarcely  necessary  to 
add  that  cases  where  it  has  been  sought  to 
hold  the  head  of  a  family  liable  for  services 
rendered  to  a  member  of  his  household,  not    the  services  of  the  physician  summoned. 


For  other  annotation  of  collateral  inter- 
est, see  note  to  Cotnam  v.  Wisdom,  12 
L.R.A.(N.S.)  1090,  on  "Right  of  physician 
to  recover  for  emergency  services  rendered 
unconscious  person;''  note  to  The  Kenil- 
worth,  4  L.K.A.(N.S.)  49,  on  "Master's 
duty  to  provide  medical  assistance  for  his 
servant;''  note  to  Norton  v.  Rourke,  18 
L.R.A.(N.S.)  173,  on  "Liability  of  master 
for  services  of  physician  whom  he  summons 
to  care  for  employee;"  note  to  Atlantic  Ref. 
Co.  V.  Leffingwell,  34  L.RA.(N.S.)  361,  on 
"Implied  power  of  employee  to  employ  phy- 
sician to  attend  injured  employee;''  note 
to  Jackson  v.  Pacific  Coast  Condensed  Milk 
Co.  37  L.R.A.(N.S.)  757,  on  "Liability  of 
master  for  medical  attendance  engaged  by 
employee  who,  by  the  contract  of  employ- 
ment, was  entitled  to  such  attendance;"  and 
note  to  Bonnette  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  16  L.R.A.(N.S.)  1081,  on  "Power  of 
conductor  to  hire  physician  to  treat  person 
injured  by  train." 


Generally. 

In  Starrett  v.  Miley,  79  111.  App.  658,  it 
was  said  that  there  is  a  well-defined  ex- 
ception to  the  general  rule  that  when  serv- 
ices are  performed  on  request,  and  no  agree- 
ment is  made  in  respect  to  them,  the  law 
raises  an  implied  promise  to  pay  so  much 
as  the  person  performing  the  service  reason- 
ably deserves  to  have;  such  exception  being 
to  the  effect  that  when  one  summons  a  phy- 
sician to  care  for  another  rendered,  by  sud- 
den injury,  unable  to  act  for  himself,  as 
to  whom  he  stands  in  no  relationship 
whidh  creates  any  obligation  to  furnish 
proper  medical  attention,  and  no  express 
undertaking  is  entered  into,  then,  from  the 
mere  summoning  of  the  physician  and  re- 
questing him  to  care  for  tne  injured  person, 
the  law  does  not  presume  any  implied 
promise  by  the  one  so  acting,  to  pay.  for 


upon  his  solicitation,  or  in  which  liability 
has  been  based  upon  the  existence  of  a  duty 
to  provide  medical  attendance,  do  not  fall 
within  the  scope  of  the  present  note. 
46  L.R.A.(N.S.) 
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And  see  also,  to  the  same  effect,  Meisen- 
baeh  v.  Southern  Cooperage  Co.  45  Mo. 
App.  232;  and  Edson  v.  Hammond,  142 
App.  Div.  693,  127  N.  Y.  Supp.  359. 
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Whether  the  contract  was  made  is  for  a 
jury. 

Fay  ▼.  Brooklyn  Heights  R.  69  App.  Div. 
663,  75  N.  T.  Supp.  113 ;  McDonald  v.  Met- 
ropolitan Street  R.  Ck>.  167  N.  T.  66,  60  K. 
E.  282. 

No  prescribed  form  of  words  is  necessary 
to  constitute  a  contract. 

Bradley  ▼.  Dodge,  45  How.  Pr.  57 ;  Foster 
V.  Meeks,  18  Misc.  461,  41  N.  Y.  Supp.  950. 

The  plaintiff  was  justified  in  believing 
that  it  was  defendant  who  was  to  pay. 

Buck  V.  Amidon,  4  Daly,  126,  41  How.  Pr. 
370;  Mauri  ▼.  Heffernan,  13  Johns.  58. 

Messrs.  Charles  Stranss  and  Biigene 
D.  Boyer,  with  Messrs.  Strauss,  Reich, 
A  Boyer,  for  respondent: 

Defendant's  daughter  lived  with  her  hus- 


band, s^arate  and  apart  from  her  mother, 
and  the  latter  is  under  no  legal  obligation 
for  her  debts. 

Crane  y.  Baudouine,  55  N.  Y.  256;  Young 
▼.  Valentine,  177  N.  Y.  347,  69  N.  E.  643. 

A  mere  request  upon  a  physician  by  a 
person  that  he  perform  services  for  a  pa- 
tient whom  such  person  Lb  imder  no  obli- 
gation  to  support  does  not  give  rise  to  an 
obligation  on  the  part  of  that  person  to  pay 
the  physician  for  such  services. 

Veitch  V.  Russell,  3  Q.  B.  928,  3  Gale  & 
D.  198,  Car.  ft  M.  362,  12  L.  J.  Q.  B.  N.  S. 
13;  Boyd  v.  Sappington,  4  Watts,  247; 
Crane  v.  Baudouine,  55  N.  Y.  256;  Voor- 
hees  V.  New  York  C.  ft  H.  R.  R.  Co.  129 
App.  Div.  780,  114  N.  Y.  Supp.  242,  affirmed 
in  198  N.  Y.  558,  92  N.  E.  1105;  Van  Gaas- 


The  rule  is  somewhat  differently  stated 
and  the  exception  broadened  in  MacGuire 
v.  Hughes,  126  App.  Div.  637,  111  N.  Y. 
Supp.  153.  The  court,  alluding  to  some  of 
the  cases  which  hold  that  a  contract  to 
compensate  a  physician  for  attendance  up- 
on a  third  person  cannot  be  implied  from  a 
request  for  his  attendance,  said:  ''The 
principle  established  in  these  cases,  which 
IS  a  simple  restatement  of  the  common  law, 
is  that  a  simple  request  to  perform  services 
for  another  to  whom  there  exists  no  obliga- 
tion of  any  kind  to  furnish  the  services  does 
not  create  an  implied  obligation  to  pay  for 
such  services  by  the  person  making  the  re- 
quest, and  that  a  promise  to  pay  cannot  be 
implied  from  a  simple  request  that  the 
services  be  rendered;  and  I  apprehend  that 
this  principle  is  not  peculiar  io  the  relation 
of  a  physician  and  his  patients,  but  ex- 
tends to  all  cases  where  services,  personal 
in  their  character,  are  rendered  by  one  per- 
son to  another." 

When  a  person  requests  a  physician  to 
perform  services  for  a  patient,  the  law  does 
not  raise  an  implied  promise  to  pay  the 
reasonable  value  of  tne  services  so  ren- 
dered, unless  the  relation  of  the  person 
making  the  request  to  the  patient  is  such 
as  raises  a  legal  obligation  on  his  part  to 
call  in  a  physician  and  pay  for  his  serv- 
ices. Jesserich  v.  Walruff,  51  Mo.  App. 
270;  Weinsberg  v.  St.  Louis  Cordage  Co. 
135  Mo.  App.  553,  116  S.  W.  461. 

One  who  merely  summons  a  surgeon 
does  not  thereby  render  himself  liable  for 
the  value  of  his  services.  Kearnes  v.  Cald- 
well, 7  Ky.  L.  Rep.  449. 

As  remarked  in  Boyd  v.  Sappington,  4 
Watts,  247,  a  different  principle  would  be 
very  pernicious,  as  few  would  be  willing 
to  run  the  risk  of  calling  in  the  aid  of  a 
physician  where  the  patient  was  a  stranger, 
or  of  doubtful  ability  to  pay. 

'Tvery  person  who  may  go  for  the  regu- 
lar attending  physician  when  needed  by  his 
patient,  or  who,  from  considerations  of 
friendship  or  humanity,  may  request  him 
not  to  discontinue  his  attendance,  does  not 
render  himself  responsible  for  the  services 
of  the  physician.  Whether  he  does  or  not 
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depends  upon  the  attendant  circumstances." 
Curry  v.  Shelby,  90  Ala.  277,  7  So.  722. 

One  who,  in  an  emergency,  causes  a  do<y 
tor  to  be  summoned  to  attend  the  victim 
of  an  accident,  is  not  necessarily  personally 
liable;  but  the  jury  ought  to  consider  all 
the  circumstances,  and  determine  whether 
the  plaintiff  believed  and  had  a  right  to 
believe  that  the  defendant  was  offering  his 
own  credit.    Raoul  v.  Newman,  59  Ga.  408. 

A  promise  to  pay  the  bill  is  not  implied 
from  the  fact  that  a  father  calls  a  physician 
to  attend  his  sick  son,  whp  is  a  man  of  ma- 
ture age;  but  the  circumstances  or  condi- 
tions may  be  such  as  to  lead  the  physician 
to  believe,  and  to  charge  the  fatner  with 
knowledge  that  the  physician  does  believe, 
that  the  father  is  undertaking  to  pay  for 
the  services  to  be  rendered.  Morrell  v. 
Lawrence,  203  Mo.  363,  120  Am.  St.  Rep. 
660,  101  S.  W.  571,  11  Ann.  Cas.  650. 

The  request  of  a  married  woman  for  the 
rendition  of  services  to  members  of  her 
family  does  not  raise  any  implied  promise 
on  her  part  to  pay  for  the  same,  in  the 
absence  of  any  evidence  tending  to  show 
that  the  services  were  rendered  upon  her 
personal  credit,  or  that  the  physician,  when 
rendering  them,  told  her  that  he  would 
look  to  her  for  payment.  Hazard  v.  Potts, 
40  Misc.  365,  82  N.  Y.  Supp.  246 ;  Richards 
V.  Young,  84  N.  Y.  Supp.  265. 

One  who  sends  for  a  physician  in  as 
emergency  to  attend  the  victim  of  an  ac- 
cident may  be  liable  to  the  physician  for 
answering  the  summons  if  he  came  upon  a 
bare  message  without  bein?  advised  of  the 
circumstances  under  which  it  was  sent;  but 
he  will  not  be  liable  for  anything  done  after 
the  physician  became  enlightened  as  to  the 
true  situation.  Raoul  v.  Newman,  59  Ga 
408. 

But  a  physician  cannot  recover  compensa- 
tion for  so  much  of  his  first  visit  as  con- 
sists in  responding  to  the  call,  where  he 
elects  not  to  divide  the  charge,  but  rendero 
his  services  on  the  credit  of  the  patient. 
Shaw  V.  Graves,  79  Me.  166,  8  Atl.  884. 

A  doctor  summoned  by  defendant  to  at- 
tend the  victim  of  an  accident  does  not 
even  though  both  parties  understood  that 
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beck  V.  United  States  Lace  Curtain  Mills, 
132  App.  Div.  695,  116  N.  Y.  Supp.  776; 
Hazard  v.  Potts,  40  Misc.  365,  82  N.  Y. 
Supp.  246;  Richards  v.  Young,  84  N.  Y. 
Supp.  265;  Edson  y.  Hammond,  142  App. 
Div.  693,  127  N.  Y.  Supp.  369;  Meisenbach 
▼.  Southern  Cooperage  Co.  45  Mo.  App. 
232;  Rankin  v.  Beale,  68  Mo.  App.  325; 
Dorion  V.  Jacobson,  113  111.  App.  563; 
Smith  V.  Watson,  14  Vt.  332;  Norton  v. 
Rourke,  130  Ga.  600,  18  L.RJ^.(N.S.)  173, 
124  Am.  St.  Rep.  187,  61  S.  E.  478;  Chur- 
chill V.  Hebden,  32  R.  I.  34,  78  Atl.  337. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  the 
reasonable  value  of  services  rendered  by  the 


plaintiff  as  a  physician,  at  the  request  of 
the  defendant,  to  the  tatter's  daughter,  a 
married  woman  living  with  her  husband. 
The  plaintiff  was  nonsuited  at  the  trial, 
which  was  had  in  the  city  court  of  the  city 
of  New  York,  and  the  judgment  entered  in 
favor  of  the  defendant,  dismissing  the  com- 
plaint, has  been  alBrmed  by  the  appellate 
term  and  by  the  appellate  division  of  the 
supreme-  court.  Leave  was  then  given  to 
the  plaintiff  to  further  appeal  to  this  court. 
The  plaintiir  did  not  allege,  nor  does  he 
pretend,  that  there  was  any  express  prom- 
ise by  the  defendant  to  pay  him  for  his  serv- 
ices; but  relies  upon  the  facts  as  raising 
an  implied  agreement  on  her  part  to  do  so. 
These  facts,  taking  them,  as  we  should,  in 
their  most  favorable  light  upon  the  plain - 


employment  was  on  the  defendant's  respon* 
sibility  and  personal  credit,  have  a  right 
to  render  any  more  service  than  the  press- 
ing emergency  of  the  case  requires.  Raoul 
V.  Newman,  supra. 

Circumstances  under  which  the  existence 
of  an  implied  contract  may  or  may  not  be 
inferred. 

As  above  stated,  the  circumstances  may  be 
such  as  to  warrant  or  require  the  inference 
of  the  existence  of  an  implied  contract ;  and 
this  aspect  of  the  question  is  dealt  with  in 
the    following    decisions : 

A  mere  request  from  a  father  to  a  phy- 
sician to  attend  a  child  of  full  age  for 
whom  he  is  not  boimd  to  provide,  though 
sick  at  the  father's  house,  raises  no  im- 
plied promise  upon  his  part  to  pay  for 
such  medical  services.  Crane  v.  Baudouine, 
55  N.  Y.  256;  Rankin  v.  Beale,  68  Mo.  App. 
325. 

In  Crane  v.  Baudouine,  supra,  it  was 
held  that  testimony  showing  that  plaintiff 
was  summoned  by  the  defendant's  son-in- 
law,  assimiing  to  act  therein  for  the  defend- 
ant, though  apparently  without  authority,  to 
attend  defendant's  daughter,  a  married 
woman  thirty  years  of  age,  having  a  home 
of  her  own,  but  who  had  been  brought  to  her 
father's  house  that  she  might  have  the  im- 
mediate care  and  attention  of  her  mother; 
that  defendant  gave  plaintiff  a  history  of 
her  case;  that  he  was  present  when  plain- 
tiff made  his  professional  calls;  that  he 
received  plaintifi^s  directions  as  to  treat- 
ment; that  he  recited  to  others  plaintiff's 
opinion  of  the  patient's  condition;  that  he 
at  no  time  during  the  attendance  disclaimed 
liabilitv;  that  he  assented  to  the  calling 
of  another  doctor  in  consultation;  that  he 
had  employed  other  physicians  to  attend 
upon  his  daughters  and  that  he  had  made 
declarations  showing  that  he  had  some  idea 
of  sending  for  the  plaintiff, — ^was  not  suffi- 
cient, as  a  matter  of  law,  from  which  to 
imply  a  promise  on  defendant's  part  to  pay 
for  the  services. 

In  Morrell  v.  Lawrence,  203  Mo.  363, 
120  Am.  Rt.  Rep.  660,  101  S.  W.  571,  11 
Ann.  Cas.  650,  it  appeared  that  the  rela- 
tion of  phvsician  and  patient  had  existed 
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between  plaintiff  and  defendant's  son  for 
several  years,  and  that  plaintiff's  bills  for 
medical  services  rendered  to  the'  son  were 
presented  to  and  paid  by  the  son;  that 
three  years  prior  to  the  transaction  in  suit 
plaintiff  received  a  telegram  from  defend- 
ant, asking  him  to  go  to  another  place 
where  his  son  then  was  sick  to  minister 
to  him  as  a  physician,  and  plaintiff  was  on 
the  eve  of  going  when  he  received  another 
telegram  stating  that  the  son  had  already 
started  for  his  home;  and  that  on  his  ar- 
rival plaintiff  rendered  him  medical  serv- 
ices and  he  paid  the  bill.  The  following 
year  plaintiff  went  to  Europe  with  the  son 
as  his  attending  physician  at  the  request 
both  of  the  son  and  of  the  defendant,  who 
promised  plaintiff  that  he  would  pay  him 
or  see  him  well  remunerated  for  his  serv- 
ices, but  after  their  return  from  Europe 
defendant  repudiated  the  contract,  and  all 
the  pay  plaintiff  received  for  his  services 
on  that  trip  was  a  sum  of  money  paid  by 
the  son.  At  the  time  of  the  transaction  in 
question  the  son,  then  a  man  of  forty-two 
years  of  age,  of  considerable  means,  and 
carrying  on  a  business  of  his  own,  was  not 
living  with  his  father,  but  at  a  hotel  in 
New  York  city.  Defendant  sent  a  tele- 
gram to  plaintiff  in  St.  Ix>ui8:  ''Frank  is 
quite  sick.  We  would  like  to  have  you 
come  and  treat  him.  Leave  on  noon  train 
Sunday  via  Big  Four.  Answer  at  once." 
Plsintiff  accordingly  responded  and  re- 
mained in  constant  attendance  on  the  son 
until  his  death.  It  was  held  that  the  tele- 
gram was  to  be  interpreted  in  the  light  of 
the  relations  of  the  parties  and  of  their 
past  transactions  with  each  other;  and 
that  whether  in  that  light  the  defendant 
had  reason  to  believe  that  the  plaintiff  would 
understand  the  telegram  to  imply  an  agree- 
ment to  pay,  and  whether  plaintiff  did  so 
understand,  were  questions  for  the  jury, 
the  court  saying:  ''We  think  the  evidence 
for  the  plaintiff  in  this  case  tends  to  prove 
a  condition  of  affairs  from  which  the  triers 
of  the  fact,  if  they  should  see  fit  to  draw 
the  inference,  might  with  reason  do  so  that 
Dr.  Lawrence  intended  the  plaintiff  to  un- 
derstand, and  the  plaintiff  did  understand. 
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tiff's  case,  show  that,  on  Norember  Ist,  the 
defendant  called  the  plaintiff  upon  the  tele- 
phone, informed  him  that  her  daughter  was 
seriously  ill,  and  asked  him  to  see  her.  He 
told  her  that  he  "could  not  go  without  the 
consent  of  the .  daughter's  husband."  Sub- 
sequently, on  November  12th,  the  plaintiff 
had  an  interview,  at  his  office,  with  the  de- 
fendant and  her  son-in-law,  Mr.  Bradley. 
The  defendant  introduced  her  son-in-law 
and,  in  his  presence,  asked  him  if  he  would 
go  up  and  see  her  daughter.  Plaintiff  said 
he  was  satisfied  to  go.  To  quote  his  testi- 
mony with  respect  to  that  interview,  he 
said  "that  the  introduction  of  Mr.  Bradley 
by  Mrs.  Hughes  was  giving  the  consent  to 
my  going  to  see  his  wife."  He  had  no  con- 
versation with  Mr.  Bradley,  who  thereupon 


left.  Plaintiff  then  went  with  the  defend- 
ant and  made  an  examination  of  the  pa- 
tient, as  the  result  of  which  he  informed 
Mrs.  Hughes  that  he  would  like  to  with- 
draw from  the  case,  because  of  the  particu- 
larly grave  condition  of  her  daughter.  To 
this  she  replied  by  appealing  to  him  to 
stay  in  the  case,  saying:  "Doctor^  you  have 
been  my  friend;  you  have  attended  my  fam- 
ily ;  you  have  attended  my  husband  and  our 
children;  and  I  beg  of  you,  for  God's  sake, 
don't  desert  Maude."  (Maude  being  the 
name  of  the  patient.)  The  plaintiff  had 
been  the  defendant's  family  physician;  but 
he  had  never  attended  the  Bradleys.  He 
continued  in  attendance  upon  the  patient, 
rendering  professional  services,  until  some 
time  in  January,  when  she  died.    Nothing 


that  he  would  pay  for  the  services  which 
the  telegram  called  the  plaintiff  to  render. 
This  was  not  a  call  on  the  plaintiff  for  serv- 
ices in  the  field  of  his  daily  work.  It 
called  him  away  from  his  established  field 
of  action,  it  called  him  in  effect  to  resign 
his  practice,  to  dedicate  himself  for  the 
time  being  solely  to  the  service  of  the  de- 
fendant's son,  whatever  the  consequence 
might  be  to  his  general  practice.  This  is 
altogether  outside  of  the  cat^ory  of  the 
cases  above  referred  to.  •  The  patient  was 
not  one  of  twenty  or  more  for  whom  the 
physician  might  prescribe  in  a  day,  he  was 
one  for  whom  the  physician  must  give  up 
all  other  patients.  The  call  was  a  very  un- 
usual one  and  it  involved  unusual  financial 
consequences." 

In  Edelman  v.  McDonnell,  126  Cal.  210, 
68  Pac.  628,  an  action  for  medical  services 
rendered  to  defendant's  son,  who  was  not 
shown  to  have  been  living  with  his  father  or 
to  have  been  supported  by  him,  it  was  found 
that  the  son  contracted  for  the  services 
and  that  plaintiff  undertook  the  treatment 
on  that  employment;  and  that  afterward 
defendant  made  statements  which  caused 
the  plaintiff  to  believe  that  he  would  pay; 
but  it  was  not  shown  that  such  statements 
were  made  as  would  justifv  such  belief,  or 
that  defendant  intended  that  they  should 
be  so  understood,  or  that  plaintiff  would 
not  have  rendered  the  service  had  not  such 
been  made,  and  there  was  no  finding  that 
the  services  would  have  been  discontiuued 
but  for  the  promises;  it  was  held  that  a 
jugdment  in  favor  of  the  father  must  be 
affirmed. 

In  Boyd  v.  Sappington,  4  Watts,  247, 
a  witness  for  the  plaintiff  testified  in  sub- 
stance that  defendant  came  to  his  house, 
where  the  plaintiff  then  was,  and  requested 
him  to  attend  his  son,  a  single  man  above 
the  age  of  twenty-one,  who  was  lying  very 
ill  at  defendant's  house,  where  he  resided; 
that  the  doctor  hesitated,  but  finally  agreed 
to  come;  and  that  the  defendant  said  that 
it  was  the  wish  of  his  son.  On  the  trial  the 
court  refused  to  permit  defendant  to  prove 
that  the  son  was  in  business  for  himself 
and  had  property  of  his  own.  It  was  held 
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that,  taken  in  connection  with  the  testi- 
mony which  was  rejected,  there  was  no 
^ound  for  the  presumption  that  the  serv- 
ices were  rendered  on  the  credit  of  the  de- 
fendant, and  no  reason  to  believe  that  the 
request  was  the  inducement  to  the  services, 
and  that  without  this  the  son  would  not 
have  been  trusted. 

In  Crowell  v.  Donoho,  168  Mo.  App.  306, 
163  S.  W.  1082,  where  it  appeared  that 
plaintiff  was  summoned  to  attend  defend- 
ant's adult  unmarried  daughter*  who  was 
living  at  home  and  who  had  an  interest 
in  her  father's  estate  then  in  course  of  ad- 
ministration by  defendant,  and  that  on 
other  occasions  he  had  been  paid  for  his 
visits  to  the  daughter  by  defendant's  check, 
who  testified,  and  the  court  found,  that 
such  payments,  though  made  out  of  defend- 
ant's funds,  were  made  for  the  patient  at 
her  request  and  were  charged  against  her 
inheritance,  it  was  held  that  the  evidence 
did  not  require  a  judgment  for  plaintiffs 

It  is  not  possible  to  say  whether  the  de- 
cision in  Deane  v.  Annis,  14  Me.  26,  turned 
on  the  theory  that  it  was  the  duty  of  the 
father  to  provide  medical  attendance,  or 
on  the  theory  that  he  had  impliedlv  con- 
tracted therefor.  It  there  appeared  that 
the  defendant's  minor  son  had  left  home 
against  his  father's  wishes,  but  on  being 
te!ken  sick  returned  to  his  father's  house; 
that  the  father  went  with  the  son  to  plain- 
tifl^s  house  to  obtain  medical  assistance, 
and  it  was  then  understood  by  them  that 
the  plaintiff  was  to  visit  the  boy  at  his 
father's  house.  No  express  promise  by  the 
father  in  words  was  proved,  to  pay  the 
plaintiff,  nor  that  ihe  father  notifid  the 
plaintiff  that  he  did  not  expect  to  pay  him. 
The  court  held  that  a  verdict  in  favor  of 
the  father  should  be  reversed,  saying: 
"After  the  son  surrendered  himself  to  Mp 
father  and  sought  his  aid  and  assistance, 
we  entertain  no'  doubt  he  became  liable  for 
the  medicine  and  advice  furnished  bv 
plaintiff;  more  especially  as  he  went  with 
his  son  and  was  active  in  consulting  the 
plaintiff  as  a   physician." 

In  Best  V.  McAuslan,  27  R.  I.  107,  60 
Atl.  774,  it  appeared  that  at  the  time  of  the 
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appears  to  have  been  said,  at  any  time, 
with  reference  to  the  payment  for  plain- 
tiff's services. 

The  only  question  upon  this  appeal  is 
whether  the  defendant  came  under  any  ob- 
ligation to  the  plaintiff.  That  turns  upon 
whether  the  law  will  imply  a  promise  6n 
her  part  to  compensate  him.  If  we  might 
assume  the  existence  of  a  moral  obligation, 
that  would  not  determine  that  a  l^al  or 
enforceable  obligation  existed.  The  rule  in 
the  United  States  has  generally  been  that 
a  physician  is  entitled  to  recover  for  his 
services,  if  not  under  an  express  contract 
therefor,  then  under  an  implied  agreement 
to  pay  quantum  meruit ^  differing,  in  earlier 
times,  from  the  rule  at  common  law,  which, 
in  England,  before  the  passage  of  the  medi- 


cal act  of  1858,  in  the  absence  of  a  special 
agreement,  denied  to  the  physician  the 
right  to  sue  for  his  professional  services; 
the  theory  of  any  payment  to  him  being 
that  of  an  honorarium.  Gibbon  v.  Budd,  2 
Hurlst.  &  C.  92,  32  L.  J.  Exch.  N.  S.  182, 
9  Jur.  N.  S.  626,  8  L.  T.  N.  S.  321,  11  Week. 
Rep.  626;  Battersby  v.  Lawrence,  Cromp.  & 
M.  277. 

The  general  rule  that,  where  a  person 
requests  of  another  the  performance  of  serv- 
ices, which  are  performed,  the  law  implies 
a  promise  by.  the  former  to  pay  their  rea- 
sonable value,  has  no  application  in  the  case 
of  a  physician,  rendering  professional  ser- 
vices to  a  third  person,  if  the  relation  to  the 
patient  of  the  person  who  requests  them  be 
not  such  as  imports  the  legal  obligation  to 


plaintiff's  employment,  the  patient,  a  son 
of  the  defendant,  although  of  full  age, 
was  living  in  defendant's  family;  and  that 
the  defendant  was  the  only  person  who  had 
anything  to  do  with  the  original  employ- 
ment of  the  plaintiff.  It  did  not  anywhere 
appear  that  the  patient  had  anything  to 
do  with  such  employment  other  than,  being 
very  ill  and  in  great  danger,  to  submit  to  a 
surgical  operation  and  subsequent  attend- 
ance and  care;  nor  that  he  at  any  time 
made  any  express  contract  with  the  plain- 
tiff, or  promised  to  pay  him.  It  further 
appeared  that,  upon  plaintiff's  rendering  a 
bill  to  defendant,  she  did  not  then  repudiate 
the  obligation,  but  gave  him  to  understand 
that  it  would  be  settled,  her  onlv  objection 
being  as  to  its  amount;  that  plaintiff  made 
the  original  charge  upon  his  books  to  the 
defendant;  and  that  the  property  of  the 
defendant  and  her  sons  derived  from  the 
defendant's  deceased  husband  had  never 
been  divided,  and  that  it  was  customary  in 
the  family  to  charge  any  bills  which  should 
be  paid  for  the  benefit  of  either  of  them  to 
the  share  of  the  income  belonging  to  the 
one  for  whose  account  the  payment  was 
made.  It  was  held  that  in  view  of  all 
these  facts  the  defendant  had  made  herself 
liable  for  the  payment  of  a  proper  and  just 
bill  for  the  services  of  the  plaintiff. 

In  Foster  v.  Meeks,  18  Misc.  461,  41 
N.  Y.  Supp.  950,  it  was  held  that  testimony 
that  defendant  called  upon  plaintiff  and 
said :  "Doctor,  I  want  you  to  come  and  at- 
tend my  father:  he  had  a  doctor  who  was 
not  satisfactory;"  and  that  the  doctor 
thereupon  visited  the  father  and  rendered 
services, — ^was  sufficient  to  warrant  a  find- 
ing in  favor  of  the  plaintiff,  there  being 
no  evidence  that  the  father  ever  directed 
the  defendant  to  go  for  the  doctor,  and 
nothing  from  which  it  might  be  inferred 
that  defendant  acted  merely  as  a  messen- 
ger. 

In  Hentig  v.  Kemke,  25  Kan.  559,  it  was 
held  that  testimony  on  the  part  of  plain- 
tiff, showing  that  the  defendant  came  to 
the  plaintiff  and  called  for  his  services 
without  specifically  stating  to  whom  or  to 
whose  account  they  were  to  be  .  rendered ; 
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that  upon  such,  call  plaintiff  went  to  the 
house  of  defendant  and  rendered  services 
to  one  who  was  then  a  member  of  the  de- 
fendant's family,  looking  all  the  while  to 
defendant  for  his  compensation;  that  after 
the  services  were  rendered  he  presented  his 
bill  to  defendant,  who  did  not  disclaim  his 
liability  therefor,  but  on  the  contrary  prom- 
ised te  pay  it, — ^was  sufficient  te  support 
a  verdict  for  the  plaintiff,  though  it  ap- 
peared that  the  person  te  whom  the  serv- 
ices were  rendered  was  the  father  of  de- 
fendant and  only  temporarily  a  member 
of  bis  family. 

A  man  is  liable  for  the  services  of  the 
physician  whom  he  calls  in  to  attend  his 
reputed  wife,  though  their  marriage  may 
not  have  been  legal,  and  though  he  informs 
the  doctor  that  the  woman  is  not  legally 
his  wife,  where  he  does  not  at  the  time 
plainly  and  unequivocaUy  put  an  end  to 
the  original  employment.  Gerlach  v.  Tur- 
ner, 89  Cal.  446,  26  Pac.  870. 

A  husband  who  places  his  wife  under 
the  care  of  a  surgeon  is  liable  for  an  opera- 
tion performed  on  her,  though  wi&out 
his  knowledge  or  assent;  and  it  is  there- 
fore not  necessary  for  the  physician  to 
prove  to  the  satisfaction  of  the  jury  that 
the  operation  was  necessary  and  proper 
under  the  circumstances,  or  that  he,  before 
he  performed  it,  gave  notice  to  the  husband, 
or  that  it  would  be  dangerous  to  the  wife, 
to  wait,  before  he  performed  it,  till  such 
noti.ce  could  be  given.  M'Glallen  v.  Adams, 
19  Pick.  333,  31  Am.  Dec.  140. 

In  Churchill  v.  Hebden,  32  R.  I.  34,  78 
Atl.  337,  it  was  held  that  where  all  that 
appeared  to  charge  the  defendant  with  lia- 
bility was  that  he  requested  a  physician 
to  attend  his  sick  brother,  a  verdict  was 
properly  directed  for  the  defendant. 

In  Smith  v.  Watson,  14  Vt.  332,  where 
it  appeared  that  defendant,  accompanied  by 
his  father,  visited  plaintiff  and  requested 
him  to  take  under  his  care  an  insane  broth- 
er, for  whom  defendant  was  under  no  ob- 
ligation to  provide,  and  who  had  made  his 
home  with  the  father;  and,  further,  that 
plaintiff  had  made  inquiries  as  to  whether 
a    demand    could    be   secured    against   the 
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provide  them.  Tlie  courts  below  have  fol- 
lowed the  authority  of  Crane  ▼.  Baudouine, 
56  N.  Y.  256,  though  there  was  a  diviBion 
in  opinion  at  the  appellate  diviaion  as  to 
its  application. 

I  think  that  it  has  been  correctly  hdd 
to  be  decisive  of  the  question  before  us.  In 
that  case  the  plaintiff,  a  physician,  was 
called  in  to  attend  the  daughter  of  the  de- 
fendant, who  was  lying  ill  at  the  latter's 
house.  She  was  of  age,  married,  and  living 
with  her  husband,  and  had  been  brought 
there  at  her  mother's  request.  There  being 
no  proof  of  any  express  promise  to  pay  the 
plaintiff  for  his  services,  the  question  of  a 


promise  to  be  implied  from  the  facts  was 
considered  by  Judge  Folger,  who  spoke  for 
the  court.  He  observed  that  "the  relatitms 
between  the  defendant  and  her  [his  daugh- 
ter ]  were  not  such  as  that  there  was  upon 
him  such  obligation.  She  was  much  past 
her  majority;  .  .  .  she  had  lived  with 
her  husband  and  their  children,  separately 
from  her  father,  in  a  house  of  their  own; 
she  was,  at  the  time,  living  with  her  hus- 
band and  their  children.  Her  husband  was 
bound  primarily  to  supply  for  her  all  that 
she  needed.  .  .  .  The  interest  exhibited 
in  the  case  by  the  defendant  to  the  plain- 
tiff;    .    .    .his  presence  when  the  plain- 


father  or  the  insane  person  before  resorting 
to  defendant  for  payment, — ^it  was  held 
that  the  facts  would  not  warrant  the  in- 
ference of  an  implied  conlgract. 

In  Veitch  v.  Russell,  3  Q.  B.  028,  it  ap- 
peared that  defendant,  a  lady,  had  writ- 
ten to  plaintiff,  describing  her  brother's 
symptoms  and  requesting  the  plaintiff  to 
visit  him.  In  one  .of  her  letters  she  made 
statements  which  showed  that  she  was 
bearing  the  expenses  of  her  brother's  ill- 
ness. On  a  subsequent  occasion  she  wrote, 
stating  that  her  brother  had  again  been 
taken  ill,  saying,  "I  am  anxious  to  apprise 
you  of  this  sad  affliction,  believing  you  to 
be  the  only  medical  friend  who  can  restore 
him.  A  medical  gentleman  was  sent  for: 
the  result  of  his  opinion  I  know  not.  Pray 
go  and  see  him.  ...  I  am  fearful  of 
sending  any  physician  from  town,  as  thev 
might  not  understand  him  as  you  do." 
Thereafter  she  again  wrote:  "As  your  ac- 
count against  me  for  attendance  on  my 
brother  must  be  rather  a  formidable  one, 
you  will  oblige  me  by  ietting  me  have  it 
up  to  his  removal  to  town."  In  another 
letter  she  said:  "I  have  thought  a  great 
deal  upon  the  subject  of  our  conversation 
on  Monday  last;  and  the  more  I  think  of  it, 
the  more  perplexed  I  feel  as  to  what  I 
should  do.  My  wish  is  to  present  you 
with  such  a  sum  as  you  would  call  upon 
me  to  pay  you..  Now,  as  this  can  only  be 
done  by  your  telling  me  what  that  sum 
should  be,  I  shall  feel  greatly  obliged  to 
vou  by  your  doing  so.  I  really  do  not  sec 
how  I  can  spare  you  this  trouble;  for  I 
do  not  know  what  expenses  you  have  in- 
curred, or  what  you  would  deem,  under  the 
circumstances  a  suitable  acknowledgment 
of  your  great  professional  skill  and  at- 
tention. Having  thus  explained  to  you  my 
feelings  on  this  subject,  I  hope  that  you 
will  at  once  tell  me  what  sum  will  be  agree- 
able to  you  to  accept  from  me."  It  was 
held  that  although,  nad  the  letters  passed 
between  parties  in  other  relations,  they 
would  undoubtedly  have  had  a  strong 
effect,  yet  in  view  of  the  general  under- 
standing that  physicians  usually  perform 
their  duties  without  having  a  legal  title 
to  remuneration,  the  jury  was  warranted 
in  finding  that  there  was  no  actual  contract 
on  the  part  of  defendant  to  make  himself  le- 
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gaily  liable  for  plaintiff's  profesaioDE] 
charges.  It  will  be  perceived  that  as  the 
foregoing  decision  was  put  expressly  upon 
the  ground  that  the  compensaticm  of  a 
physician  was  merely  honorary,  so  that  he 
had  no  l^al  right  to  recover  in  the  ab- 
sence of  an  express  contract,  it  cannot  be 
regarded,  in  iurlsdictions  where  the  legal 
right  of  a  physician  to  compensation  is 
recognized,  as  authorizing  a  like  conclusion 
upon  a  similar  state  of  facts. 

In  Dorion  v.  Jacobson,  113  111.  App.  563, 
it  was  held  that  something  more  uiaa  a 
mere  request  to  a  physician  to  render  serv- 
ices to  a  dauffhter-in-law  is  necessary  to 
render  the  father-in-law  liable. 

In  Curry  v.  Shelby,  90  Ala.  277,  7  So. 
922,  it  was  held  that  an  agreement  on  the 
part  of  defendant  to  pay  for  medical  serv- 
ices rendered  to  his  father-in-law,  who;,  hav- 
ing met  with  an  accident,  had  been  car- 
ried to  defendant's  house,  would  be  clearly 
implied  from  the  facts  that  defendant  went 
for  plaintiff  two  or  three  times  to  go  and 
see  the  father-in-law,  which  he  did;  that 
on  two  occasions  he  proposed  to  discon- 
tinue his  attendance,  when  defendant  re- 
quested him  to  continue  his  visits,  and  that 
after  the  father-in-law  died  he  presented 
his  bill  to  defendant  as  a  claim  against 
him  individually,  and  asked  its  payment, 
when  defendant  did  not  deny  his  responsi- 
bilitv,  but  objected  to  the  amount.  But  it 
further  appearing  that,  immediately  upon 
hearing  of  the  accident,  plaintiff  went  to 
see  the  patient  and  rendered  medical  as- 
sistance without  request  by  defendant,  who 
was  not  at  home,  and  was  visiting  him 
when  defendant  came  to  him  to  go  and  see 
the  patient,  that  when  he  proposed  to  dis- 
continue his  visits  the  patient  and  the  wife 
of  the  defendant  united  in  a  request  not  to 
do  so;  and  that  the  a<;count  for  services 
was  charged  on  plaintiff's  bodes  to  tiie 
patient, — it  was  held  to  be  a  question  for 
the  jury  as  to  whether  there  was  an  agree- 
ment on  the  part  of  defendant  to  become 
responsible  for  the  services  rendered  after 
plaintiff  proposed  to  discontinue  his  visits. 

In  Thomas  v.  Leavy,  62  III.  App  34,  it 
was  held  that  where  the  plaintiff  testified 
that,  before  meeting  defendant,  he  had 
been  attending  his  wife's  sister  for  about 
ten  days,  having  been  called  by  her  uncle, 
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tiff  made  his  professional  calls,  alone  and 
in  consultation;  his  receiving  directions  as 
to  treatment, — .  .  .  are  relied  upon  as 
circumstances  making  a  basis  for  an  im- 
plication." p.  259.  He  held  that,  ''so  far 
as  legal  responsibility  was  concerned,  the 
defendant,  though  the  father  of  the  patient, 
was  a  stranger  to  her  and  to  her  necessi- 
ties." There  was  a  question  upon  the  evi- 
dence, whether  the  defendant  had,  in  fact, 
sent  for  the  plaintiff,  and  it  was  said  that, 
"even  had  he  gone  himself'  and  requested 
the  plaintiff  to  come,  we  have  seen  above 
that  the  law  will  not  therefrom  raise  an  im- 
plied promise  to  pay  for  the  services."    It 


was  reasoned  that,  while  a  person  may  not 
avail  himself  of  the  benefit  of  services  done 
for  him  "without  coming  into  an  obligation 
to  reward  them  with  a  reasonable  recom- 
pense," he  cannot  be  said,  "in  the  meaning 
of  the  law,  to  avail  himself  of  services  as 
so  done,  when  they  are  not  for  his  individ- 
ual benefit,  nor  for  that  of  anyone  for  whom 
he  is  bound  to  furnish  them."  The  court 
in  Crane  v.  Baudouine,  applied  the  doctrine 
of  the  cases  of  Veitch  v.  Russell,  3  Q.  B. 
928,  3  Oale  &  D.  198,  Cai'.  ft  M.  362,  12  L.  J. 
Q.  B.  N.  S.  13,  7  Jur.  60,  and  of  Boyd  v. 
Sappington,  4  Watts,  247,  that  the  fact  of  a 
request  to  a  physician  to  attend  a  patient 


at  whose  house  she  was  stopping;  that  on 
an  occasion  of  one  of  his  professional  calls 
he  met  defendant,  who  said  to  him:  "Doc- 
tor, you  take  care  of  the  girls  and  attend 
to  them,  and  I  will  pay  you  for  your  en- 
tire services,  for  those  you  have  rendered 
heretofore  and  what  you  may  hereafter 
render.  There  is  my  card.  Send  the  bill 
to  me,  and  I  will  pay  all  expenses,"  and 
defendant  testifies  tnat  all  he  said  to  the 
do<H;or  was:  "Give  this  girl  the  attention 
she  requires,  and  I  will  see  that  she  has 
some  money  to  pay  her  bills," — ^the  jury 
were  warranted  in  rendering  a  verdict  for 
services  rendered  after  the  conversation. 

In  Swan  v.  Warner,  197  N.  Y.  190,  90 
N.  E.  430,  it  was  held  tbat»  in  an  action 
brought  to  recover  for  professional  serv- 
ices of  a  physician,  items  in  his  books  of 
account  whicn  explicitly  indicated  that  the 
services  charged  therein  were  rendered  to 
a  nephew  of  Qie  defendant  were  improperly 
received  in  evidence,  in  the  absence  of  anv 
showing  of  express  authority  to  charge  such 
services  to  the  defendant,  or  of  proof  of 
any  circumstances  which  without  express 
aathority  warranted  such  a  charge. 

No  implied  promise  on  the  part  of  a  hus- 
band or  his  wife  to  pay  for  medical  serv- 
ices rendered  to  a  tiiird  person  making  her 
home  with  them  can  be  inferred  where  the 
most  that  can  be  pretended  to  fix  any  lia- 
bility on  the  wife  is  that  she  knew  that  the 
plaintiff  had  been  sent  for,  not  directly  by 
her  but  without  any  objection  on  her  part; 
and  the  case  shows  that  when  plaintiff  first 
came  to  the  house  he  was  met  by  the  hus- 
band, who  forbade  him  rendering  any  serv- 
ices on  their  account.  Shaw  v.  Graves,  79 
Me.  166,  8  Atl.  884. 

In  Grattop  v.  Rowheder,  1  Neb.  (Unof.) 
660,  96  N.  W.  679,  it  was  held  that  one  who 
called  a  physician  for  one  who  was  a  mem- 
ber of  his  family,  though  not  a  relative,  a 
lady  about  seventy  years  of  age,  was  lia- 
ble for  the  physician's  services  rendered 
without  notice  that  the  partv  calling  him 
did  not  intend  to  make  himself  liable  there- 
for. 

In  Clark  v.  Waterman,  7  Vt.  76,  29  AiA. 
Dec.  150,  where  it  appeared  that  defend- 
ant in  person  called  upon  one  of  the  plain- 
tiffs and  requested  him  to  go  and  see  a 
girl  who  had  been  brought  up  as  a  member 
46  L.R.A.(NJS.) 


of  his  household  and  who,  after  having 
become  of  age,  had  the  control  of  her  time, 
but  was  then  residing  in  his  family  as  a 
servant  without  any  stipulated  wages;  that 
defendant,  subsequently  becoming  dissatis- 
fied, called  in  the  other  of  the  plaintiffs; 
and  that  not  far  from  the  time  the  girl 
died  defendant  had  called  on  plaintiffs  for 
the  amount  of  their  account,  saying  he 
wanted  to  lay  it  before  the  town  to  see  if 
they  would  assist  him, — it  was  held  that 
the  proof  was  sufficient  to  authorize  the 
triers  of  fact  to  find  that  the  defendant  in- 
tended and  ffave  the  plaintiffs  so  to  under- 
stand that  he  was  nimself  the  employer. 
The  court  said:  "We  do  not  mean  by  this 
determination  to  intimate  that  a  man  who, 
by  himself  or  another,  happens  to  go  for 
a  doctor  to  attend  a  hired  man  or  maid  or 
sister  or  friend  in  his  bouse,  is  of  course 
liable  to  pay  the  bill.  In  many  and  per- 
haps most  of  these  cases,  the  person  going 
or  sending  might  be  regarded  as  a  mere 
medium  of  intelligence  that  a  physician 
was  wanted;  but  where  the  proof  in  the  case 
is  sufficient  as  we  think  it  was  in  this  case, 
to  authorize  the  triers  to  find  that  the  de- 
fendant intended,  and  gave  the  plaintiffs  so 
to  understand,  that  he  was  himself  the 
employer,  then  the  original  credit  was  given 
to  him;  then  he  is  liable  upon  general  prin- 
ciples, and,  it  not  being  the  debt  of  an- 
other, is  not  affected  by  the  statute  of 
frauds." 

An  employer  who  merely  summons  a 
physician,  and  requests  him  to  care  for  an 
employee  who  has  suddenly  become  ill  while 
engaged  in  his  duties  and  has  been  thereby 
rendered  incapable  of  acting  for  himself, 
is  not,  in  the  absence  of  an  express  stipula- 
tion between  the  employer  and  the  em- 
ployee that  the  former  snail  furnish  medi- 
cal aid  to  the  latter,  liable  for  the  services 
of  the  physician,  rendered  under  such  cir- 
cumstances. Norton  v.  Rourke,  130  Ga. 
600,  18  L.R.A.(N.S.)  173,  124  Am.  St  Rep. 
187,  61  S.  E.  478. 

In  McEwen  v.  Hoffman,  42  Ind.  App. 
202,  85  N.  E.  364,  a  complaint  alleging  that 
defendants  sent  an  injured  employee  to 
plaintiff  for  immediate  attention  and  for 
the  immediate  performance  of  an  operation 
to  remove  a  piece  of  steel  from  his  eye, 
and  that  plaintiff  "relied  on  the  represen- 
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is  not,  alone,  sufficient  for  the  inference  of 
an  agreement  to  pay  for  the  services  ren- 
dered. The  doctrine,  which  Crane  v.  Bau* 
douine  adopted,  has  influenced  the  decisions 
of  the  courts  of  other  states   (see  Smith  y. 


Watson,  14  Vt.  332;  Raoul  r.  Newman,  59 
Ga.  408;  Meisenbach  v.  Southern  Coopers^ 
Co.  45  Mo.  App.  232;  Dorion  v.  Jacobson, 
113  111.  App.  563;  the  two  latter  cases  cit- 
ing Crane  v.  Baudouine),  and  the  case 


tations  of  said  defendants  and  tendered  the 
credit  to  them,  and  thereupon  on  said  date 

Eerformed"   the  services   in   question,   was 
eld  demurrable  on  the  ground  that  it  did 
not  show   with   reasonable   certainty   facts 
constituting  a  contract,  express  or  implied. 
In  Cheek  v.  Boyd  —  Tex.  Civ.  App.  — , 

134  S.  W.  252,  it  was  held  that  where  there 
was  testimony  on  behalf  of  the  plaintiff 
that  he  had  been  called  on  the  telephone 
by  one  who  said  that  a  certain  person  had 
been  injured  and  he  wanted  to  send  him 
over  to  plaintiff's  sanitarium,  and  that  the 
defendant  said  he  would  be  responsible  for 
the  bill,  and  that  in  a  subsequent  conversa- 
tion with  the  defendant  the  latter  stated 
that  he  had  ordered  the  man  sent  and  that 
he  would  pay  the  bill  himself,  the  question 
of  the  defendant's  liability  should  have 
been  left  with  the  jury. 

In  Hasler  v.  Ozark  Land  &  Lumber  Co. 
101  Mo.  App.  136,  74  S.  W.  465,  where  the 
testimony  disclosed  that  the  plaintiff  had 
declined  attendance  upon  defendant's  em- 
ployee until  the  vice  president  or  general 
manager  had  directed  him  to  render  the 
services  and  agreed  to  pay  him  therefor; 
that  plaintiff  had  received  $40,  which  he 
claimed  was  in  part  payment,  but  which 
defendant  claimed  was  a  personal  loan  by 
defendant's  official  advancing  it,  though  it 
was  conceded  to  have  been  paid  from  de- 
fendant's funds,  and  without  any  knowl- 
edge or  obligation  therefor  given  back  by 
plaintiff,  it  was  held  to  be  a  question  for 
the  jury  whether  there  was  an  implied  con- 
tract to  pay  the  physician. 

In  Weinsberg  v.  St.  Louis  Cordage  Co. 

135  Mo.  App.  553,  116  S.  W.  461,  where  it 
appeared  that  the  court  found  not  only  that 
the  president  of  the  defendant  corporation 
requested  the  plaintiff  to  attend  an  in- 
jured employee,  but  that  he  intended  that 
the  defendant  should  pay  therefor,  and  it 
conclusively  appeared  that  plaintiff  intend- 
ed to  charge  defendant,  the  fact  of  a  con- 
tract between  the  parties  was  established 
by  testimony,  although  there  was  no  ex- 
press promise. 

In  Michigan  College  v.  Charlesworth,  54 
Mich.  522,  20  N.  W.  566,  where  a  doctor, 
upon  being  informed  of  an  injury  to  a 
tramp  in  a  railroad  yard,  telephoned  to  the 
division  superintendent  of  the  railroad,  ask- 
ing if  he  should  attend  him,  and  whether 
he  should  take  him  to  a  hospital,  to  which 
the  superintendent  responded  in  the  af- 
firmative and  added  further,  "it  will  not  do 
to  let  the  man  suffer,"  or  something  of  that 
kind,  it  was  held  that  there  being  nothing 
in  the  language  employed  by  the  doctor  to 
intimate  to  the  superintendent  that  he  was 
engaging  his  professional  services  to  him, 
and  notliing  having  been  said,  or  implied 
from  what  was  said,  about  pay  or  recom- 
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pense,  there  was  not  sufficient,  under  the 
circumstances  and  the  conversation,  to  raise 
an  agreement  by  implication  that  the  super- 
intendent would  pay.  the  doctor  for  services 
by  him  to  be  performed,  and  the  hoepitml 
for  board,  nursing,  care,  etc. 

In  Chicago  Consol.  Traction  Co.  v.  Math- 
ews, 117  111.  App.  174,  it  was  held  that 
when  a  street  railway  company  injures  a 
stranger  and  then  requests  a  physician  to 
care  for  him,  or  with  knowledge  of  the 
facts  ratifies  the  act  of  its  conductor  in 
employing  him,  or  with  like  knowledge  fails 
and  neglects  to  countermand  such  employ- 
ment, uie  company  is  liable  to  such  physi- 
cian in  a  reasonable  amount  for  hia  serv- 
ices. 

In  Starrett  v.  Miley,  79  HI.  App.  658,  de- 
fendant sent  for  a  physician  to  attend  a 
woman  who  was,  so  far  as  the  evidence 
disclosed,  a  stranger  to  him,  and  who  ran 
into  his  home  wounded  and  bleeding,  and 
had  fallen  there  unconscious.  When  the 
physician  arrived,  defendant  directed  him 
to  the  injured  woman,  told  him  to  care  for 
her,  and  had  her  carried  to  a  room  in  the 
house.  It  was  held  that  defendant  did  not 
thereby  become  liable. 

In  Smith  v.  Riddick,  50  N.  C.  (5  Jones, 
L.)  342,  where  it  appeared  that  defendant, 
having  been  sent  for  a  certain  physician  to 
assist  in  a  surgical  operation,  and,  not  find- 
ing him,  applied  to  plaintiff,  saying:  "I 
have  come  after  vou  to  go  and  see  a  sick 
man," — it  was  held  that  the  court  properly 
charged  the  jury  that  if  they  believed  that 
the  plaintiff  had  been  informed  beforehand 
of  the  circumstances,  defendant,  being  a 
mere  messenger,  was  not  liable. 

The  sending  of  the  following  telegram  by 
one  who  is  the  manager  of  a  hotel  at  a 
public  watering  place,  the  agent  of  the 
stockholders,  and  himself  a  st^Mdcholder,  to 
a  friend  in  a  neighboring  city:  "There 
are  many  cases  of  yellow  fever  at  the  Well ; 
send  out  a  physician  this  afternoon  with- 
out fail," — does  not  render  the  sender  liable 
for  services  of  a  physician  who  comes  in 
consequence.  Williams  v.  Brickell,  37  Miss. 
682,  75  Am.  Dec.  88. 

In  Bradley  v.  Dodge,  45  How.  Pr.  67,  it 
was  held  that  where  it  appeared  that  de- 
fendant called  at  the  plaintiff's  office  and, 
finding  him  absent,  wrote  on  his  own  card 
the  words:  "Call  on  Mrs.  Day,  at  No. 
769  Broadway,"  requesting  that  it  be  given 
to  the  plaintiff,  and  that  he  should  come  as 
soon  as  possible,  and  there  was  nothing  to 
indicate  to  the  plaintiff,  before  he  rendered 
the  services  in  question,  that  the  defendant 
had  called  at  his  office  at  Mrs.  Day^s  re- 
quest, and  that  he  was  therefore  only  acting 
as  her  messenger, — ^a  verdict  for  the  plain 
tiff  would  not  be  disturbed.  E.  S.  O. 
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followed  by  the  appelate  division  in  Voor- 
liees  T.  New  York  C.  &  H.  K.  K.  Co.  129 
App.  Div.  780,  114  N.  Y.  Supp.  242,  and  in 
Van  Gkiasbedc  v.  United  States  Lace  Cur- 
tain Mills,  132  App.  Div.  595,  116  N.  Y. 
Supp.  776. 

I  am  therefore  of  the  opinion  that  it 
should  be  taken  as  the  rule  of  law,  too  well 
settled  upon  authority  to  be  now  questioned, 
tliat  a  physician,  in  the  absence  of  a  special 
contract,  may  recover  upon  an  implied 
agreement  to  pay  for  his  services  quantum 
9neruit,  when  they  have  been  rendered  at 
the  request  of  the  patient,  or  of  a  person 
who^  in  the  eye  of  the  law,  is  regarded  as 
being  under  a  legal  obligation  to  provide 
anch  professional  services  for  the  patient; 
such  as  a  husband,  or  the  parent  of  a  minor 
child.  In  the  present  case,  notwithstanding 
the  anxiety,  the  importunity,  and  the 
prayers  of  the  defendant,  how  was  the  1^^ 
obligation  of  the  husband  shifted  to,  or 
assumed  by,  the  defendant?  According  to 
the  plaintiff's  testimony,  he  refused  to  at- 
tend the  patient  until  the  husband  had  con- 
sented; which  may  be  said  to  be  a  recog- 
nition, at  least,  of  the  marital  relation, 
with  its  consequent  responsibility  or  lia- 
bility. It  certainly  followed  that,  when  the 
husband's  consent  was  given,  an  obligation 
arose  on  his  part  to  'pay  the  reasonable 
value  of  the  services  which  the  plaintiff 
might  render.  As  there  was  no  express 
promise  by  the  defendant  to  pay,  can  we 
hold,  upon  the  facts  disclosed  by  the  plain- 
tiff's evidence,  that  there  was  also  an  im- 
plied promise  on  her  part?  It  would  be  a 
simple  matter,  in  cases  where  the  phy- 
sician is  called  upon  to  attend  a  person,  at 
the  instance  of  someone  not  standing  in  a 
responsible  relation  to  the  patient,  to  in- 
form himself  as  to  whom  he  shall  look  for 
his  compensation. 

For  these  reasons,  I  advise  that  the  or- 
der of  the  Appellate  Division  be  affirmed. 

Ciillen,  Ch.  J.,  and  WiUard  Bartlett, 
Chase,  Cvddeback,  and  Hogan,  JJ.,  oon- 
eor.    Miller^  J.,  not  sitting. 


NEW    YORK    COURT    OF    APPEAI/S. 

UNITED  STATES  RADIATOR  CORPORA- 
TION, Appt., 

V. 

STATE  OF  NEW  YORK,  Respt. 

(208  N.  Y.  144,  101  N.  E.  783.) 

Tax  —  stock  transfer  —  distribution  of 
stock  owned  by  Corporation  among 
shareholders. 

1.  The  distribution  by  a  trust  company 
to  which  was  delivered  for  the  purpose  of 
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a  voting  trust  stock  of  a  corporation  whicli 
purchased  the  assets  of  other  corporationf- 
in  consideration  of  shares  of  its  stock  of 
certificates  among  the  stockholders  of  the 
selling  corporation,  showing  that  they  were 
the  owners  of  a  number  of  shares  of  the 
buying  corporation,  equal  to  their  respective 
interests  m  the  selling  corporation,  is  a 
transfer  of  stock  within  the  meanine  of  a 
statute  imposing  a  tax  upon  all  sales  or 
agreements  to  sell,  or  memoranda  of  sales, 
or  transfers  of  shares,  or  certificates  of 
stock. 

Corporation  —  shares. 

2.  Shares  of  the  capital  stock  of  a  cor- 
poration, and  their  ownership,  are  created 
by  the  payment  or  agreement  to  pay  for 
stock  accepted  by  the  corporation. 

Same  —  sale  of  assets  —  title  to  consid- 
eration —  division  among  stockhold- 
ers. 

3.  The  sale  of  its  assets  by  a  corporation 
to  another  corporation  for  stock  of  the 
latter  vests  title  to  the  stock  in  the  selling 
corporation,  which  cannot  be  placed  in  its 
own  stockholders  without  a  transfer,  which 
may  be  subject  to  taxation. 

(Gray  and  Hiscock,  J  J.,  dissent.) 

(April  15,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  a  judg- 
ment of  the  Court  of  Claims  which  dis- 
missed a  claim  filed  to  recover  an  amount 
paid  under  protest  as  a  stock  transfer  tax. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  K.  W.  Personins,  with  Messrs.  Her- 
endeen  A  Mandeville,  for  appellant: 

There  must  be  a  sale  or  agreement  to  sell 
in  connection  with  a  transfer  or  delivery  of 
capital  stock  to  make  the  transaction  tax- 
able; and  it  is  the  transaction  of  sale, 
rather  than  the  stock  itself,  that  is  sub- 
jected by  the  statute  to  a  tax. 

People  ex  rel.  Hatch  v.  Reardon,  184  N. 
Y.  431,  8  L.RA.(N.S.)  314,  112  Am.  St. 
Rep.  628,  77  N.  E.  970,  6  Ann.  Cas.  615, 
204  U.  S.  152,  51  L.  ed.  415,  27  Sup.  Ct. 
Rep.  188^  9  Ann.  Cas.  736. 

The  transaction  involved  in  the  case  at 
bar  was  not  a  sale,  but  the  original  is- 
suance, of  stock. 

People  V.  Duffy-Mclnnemey  Co.  122  App. 
Div.  336,  106  N.  Y.  Supp.  878. 

Note.  ^^  What  constitutes  a  transfer  of 
stock  uHthin  statutes  taxing  stock 
transfers. 

No  cases  are  included  herein  except  those 
considering  the  question  with  reference  to 
statutes  expressly  imposing  a  tax  upon 
transfers  of  shares  of  stock  m  corporations, 
as  distinguished  from  statutes  taxing  trans- 
I  fers  of  property  generally  and  inheritance 
and  succession  tax  statutes. 
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If  the  vendor's  shares  were  owned  by  the 
original  corporations,  then  the  stockhold- 
ers had  a  beneficial  interest  therein,  and 
the  issuance  of  these  certificates,  therefore, 
is  a  division  among  the  true  owners  of 
their  property,  and  not  a  taxable  sale  or 
transfer. 

Cook,  Corp.  6th  ed.  pp.  444,  445;  Seal  t. 
Essex  Sav.  Bank,  15  C.  C.  A.  128,  33  U.  S. 
App.  101,  67  Fed.  816;  Jermain  v.  Lake 
Shore  &  M.  S.  R.  Co.  01  N.  Y.  483;  Chris- 
tensen  v.  Eno,  106  N.  Y.  97,  60  Am.  Rep. 
429,  12  N.  K  648;  Martin  v.  Niagara  Falls 
Paper  Mfg.  Co.  122  N.  Y.  165,  26  N.  E. 
303;  Burr  v.  Wilcox,  22  N.  Y.  661;  How- 
land  V.  Edmonds,  24  N.  Y.  307;  Ashley  y. 
Quintard,  90  Fed.  84. 

Mr.  Henry  Selden  Bacon,  with  Mr. 
Thomas  Carmody,  Attorney  Greneral,  for 
the  State. 

Collin,  J.,  delivered  the  opinion  of  the 
court: 

The  action  is  to  recover  from  the  state 
of  New  York  a  sum  paid  by  the  plaintiff, 
under  protest  and  without  prejudice  to  its 
rights,  for  stock  transfer  stamps. 

The  facts  were  agreed  upon  by  the  parties 
for  submission  to  the  court  of  claims.  The 
plaintiff,  a  corporation,  purchased  certain 
assets  of  each  of  four  corporations.  Under 
the  contracts  of  purchase,  each  of  the  four 
corporations  was  entitled  to  a  designated 
number  of  shares  of  the  capital  stock  of  the 
plaintiff   as   a   consideration   for  the   sale. 


Each  of  the  four  corporations  and  a  trust 
company  entered  into  a  lawful  voting  trust 
agreement,  which  provided  that  the  trust 
company  as  voting  trustee  should  hold  and 
vote  for  a  designated  period  the  full  num- 
ber of  the  shares  of  stock  to  which  the  four 
corporations  were  so  entitled,  and  a  certifi- 
cate for  those  shares  was  issued  by  the 
plaintiff,  upon  the  request  of  each  of  the 
four  corporations,  to  the  trust  company, 
which  thus  became  the  record  owner  of  the 
shares  for  voting  purposes.  Each  of  the 
four  corporations  (no  condition  forbid- 
ding) requested  the  issue  to  each  stock- 
holder therein  by  the  trust  company  of  a  oer- 
tificate  for  the  number  of  shares  propor- 
tionate to  the  number  of  the  shares  of  its 
stock  owned  by  him,  and  thereupon  the 
trust  company  issued  to  each  stockholder 
of  the  four  corporations  a  certificate  that 
he,  the  stockholder,  was  the  owner  of  a 
designated  number  of  shares  of  the  capital 
stock  of  the  plaintiff,  deposited  with  and  to 
be  held  by  the  trust  company  under  the 
agreement  as  voting  trustee,  and  might 
transfer  the  certificate,  and  that  all  diTi- 
dends  received  by  the  trust  company  should 
be  paid  to  the  holder  of  the  certificate,  who 
should  at  the  termination  of  the  voting 
trust  agreement,  upon  surrender  of  the  cer- 
tificate, be  entitled  to  receive  a  certificate 
or  certificates  of  the  plaintiff  for  said 
shares  of  capital  stock.  Pursuant  to  the 
decision  of  the  comptroller  of  the  state  that 
the  certificates  of  the  trust  company  were 


A  transfer  of  stock  certificates  issued  by 
a  foreign  corporation  owned  by  a  nonres- 
ident, where  made  within  the  state,  is  a 
transfer  within  the  provisions  of  a  statute 
imposing  an  excise  tax  on  all  sales,  or  agree- 
ments to.  sell,  or  memoranda  of  sales,  or 
deliveries  or  transfers,  of  shares  or  certifi- 
cates of  stock  in  any  domestic  or  foreign 
association,  etc.,  within  the  state;  since  the 
tax  is  not  on  property,  but  on  the  sale  of 
property,  or  on  a  particular  kind  of  con- 
tract when  made  within  the  state.  People 
ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431,  8 
L.R.A.(N.S.)  314,  112  Am.  St.  Rep.  628,  77 
N.  E.  970,  6  Ann.  Cas.  515,  affirmed  in  204 
U.  S.  152,  51  L.  ed.  415,  27  Sup:  Ct.  Rep. 
188,  9  Ann.  Cas.  736. 

A  transfer  of  shares  of  stock  takes  place 
at  the  time  a  contract  for  their  sale  is 
delivered,  although  the  sale  is  for  shares 
to  be  delivered  in  instalments,  where  in  the 
meantime  and  until  default,  the  certificates 
are  to  be  indorsed  in  blank  and  delivered 
in  escrow  and  the  transfer  tax  stamps  must 
be  affixed  to  the  certificates  of  stock  at  the 
time  of  their  delivery  in  escrow.  Phillips 
V.  Grossman,  76  Misc.  497,  135  N.  Y.  Supp. 
567. 

A  sale  of  shares  of  stock  under  a  mortgage 
foreclosure  proceeding,  by  a  referee  ap- 
pointed for  that  purpose,  is  a  transfer  with- 
in the  statute  imposing  a  tax  on  transfers 
46  L.R.A.(N.S.) 


of  stock  in  a  corporation,  although  the  sale 
is  a  judicial  sale;  since  the  transaction  la 
essentially  the  same  as .  if  the  mortgagee, 
without  invoking  the  court's  assistance  to 
enforce  the  mortgage,  had  sold  the  stocks  by 
virtue  of  a  power  contained  in  the  mort- 
gage, or  as  if  the  mortgagor  had  voluntar- 
ily released  his  equity  in  the  mortgaged 
stocks.  Glynn  v.  Conklin,  127  App.  Div. 
473,  111  N.  Y.  Supp.  111. 

An  original  issuance  of  stock  in  a  cor- 
poration is  not  a  transfer  thereof  vnthin  the 
terms  of  the  act  imposing  a  tax  on  all  sales, 
or  agreements  to  sell,  or  memoranda  of 
sales,  or  deliveries  or  transfers,  of  shares 
or  certificates  of  stock  in  any  domestic  or 
foreign  association,  etc  People  v.  Duffy- 
Mclnnerney  Co.  122  App.  Div.  336,  106  N. 
Y.  Supp.  878,  affirmed  in  193  N.  Y.  636, 
86  N.  E.  1129. 

Compare  with  United  Statbs  Radiatob 
CoBP.  V.  State,  holding  it  to  be  a  transfer 
of  shares  wh^e  different  corporations  sold 
property  to  another  corporation  and  the 
latter  issued  capital  stock  to  a  trust  com- 
pany to  hold  as  a  voting  trust,  and  to  be 
voted  as  directed  by  the  former,  where  the 
trust  company,  at  the  request  of  the  selling 
corporations,  issued  trust  certificates  for 
the  stock  to  individual  stockholders  in  pro- 
portion to  their  holdings.  A.  G.  o. 
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taxable  tinder  §  270  of  the  tax  law  (Consol. 
Laws  1009,  chap.  60),  tbe  plaintiff  paid  for 
the  transfer  stamps  without  prejudice  to 
its  ri^ts,  and  brings  this  action  to  recover 
the  sum  paid. 

The  statutory  provisions  authorizing  and 
r^ulating  the  procedure  in  the  action  are: 
Section  276  of  the  tax  law  empowers  the 
state  comptroller  to  ascertain  whether  any 
stock  transfer  tax  imposed  is  unpaid,  and, 
if  unpaid,  to  enforce  the  recovery  of  it  and 
any  penalty  incurred  by  the  nonpayment. 
Section  280  (added  by  chap.  186,  Laws 
1010)  empowers  him  to  pay  to  a  person 
the  amount  erroneously  paid  as  the  tax,  and 
authorizes  the  taxpayer  to  file  with  the 
court  of  claims  a  claim  rejected  by  the 
comptroller,  "which  shall  constitute  a  pri- 
vate claim  against  the  state,  and  shall  be 
subject  to  all  the  provisions  of  law  gov- 
erning such  claims,  except"  the  provisions 
relating  to  the  time  within  which  it  shall 
be  filed.  The  action  was  commenced  ''un- 
der tbe  provisions  of  law  governing  such 
claims,^  which  are  familiar  and  do  not  re- 
quire a  particular  reference.  Section  62  of 
the  executive  law  ( Consol.  Laws  1000,  chap. 
18)  authorizes  the  attorney  general,  on 
behalf  of  the  state,  to  ''agree  upon  a  case 
containing  a  statement  of  the  facts,  and 
submit  a  controversy  for  decision  to  a 
court  of  record  which  would  have  jurisdic- 
tion of  an  action  brought  on  the  same  case, 
pursuant  to  the  provisions  of  §§  1270-1281 
of  the  Code  of  Civil  Procedure,  authorizing 
the  submission  to  a  court  of  record  of  a 
controversy  upon  facts  submitted.  The 
court  of  claims  was  a  court  of  record.  Ju- 
diciary law  (Consol.  Laws  1000,  chap.  30) 
S   2. 

At  the  time  of  the  transactions  imder 
consideration,  §  270  of  the  tax  law  (Consol. 
Laws  1000,  chap.  60)  contained  the  fol- 
lowing provisions:  "There  is  hereby  im- 
posed and  there  shall  immediately  accrue 
and  be  collected  a  tax,  as  herein  provided, 
on  all  sales,  or  agreements  to  sell,  or  mem- 
oranda of  sales,  or  deliveries  or  transfers, 
of  shares  or  certificates  of  stock  in  any  do- 
mestic or  foreign  association,  company,  or 
corporation,  .  .  .  whether  made  upon 
or  shown  by  the  books  of  the  association, 
company,  or  corporation,  or  by  any  assign- 
ment in  blank,  or  by  any  delivery,  or  by 
any  paper  or  agreement  or  memorandum  or 
other  evidence  of  transfer  or  sale,  whether 
entitling  the  holder  in  any  manner  to  the 
benefit  of  such  stock,  or  to  secure  the  future 
payment  of  money  or  the  future  transfer  of 
any  stock,  on  each  share  of  $100  of  face 
value  or  fraction  thereof,  two  cents.  .  .  . 
The  payment  of  such  tax  shall  be  denoted 
by  an  adhesive  stamp  or  stamps  affixed  as 
follows :  In  a  case  where  the  evidence  of  * 
46  L.R.A.(N5.) 


transfer  is  shown  only  by  the  books  of  the 
company  the  stamp  shall  be  placed  upon 
such  books;  and  where  the  change  of  owner- 
ship is  by  transfer  of  a  certificate  the  stamp 
shall  be  placed  upon  the  certificate;  and  in 
cases  of  an  agreement  to  sell,  or  where  the 
transfer  is  by  delivery  of  the  certificate  as- 
signed in  blank,  there  shall  be  made  and  de- 
livered by  the  seller  to  the  buyer  a  bill  or 
memorandum  of  such  sale  to  which  the 
stamp  provided  for  by  this  article  shall  be 
affixed;  and  every  bill  or  memorandum  of 
sale  or  agreement  to  sell  before  mentioned 
shall  show  the  date  thereof,  the  name  of 
the  seller,  the  amount  of  the  sale,  and  the 
matter  or  thing  to  which  it  refers,  and  no 
fuilher  tax  is  hereby  imposed  upon  the  de- 
livery of  the  certificate  of  stock,  or  upon 
the  actual  issue  of  a  new  certificate  when 
the  original  certificate  of  stock  is  accom- 
panied by  the  duly  stamped  memorandum 
of  sale." 

The  section  imposes  the  tax  upon  all 
agreements  or  instruments  for  the  transfer 
of  shares  of  corporate  stock.  It  is  in  the 
nature  of  an  excise  tax  on  the  transfer. 
People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y. 
431,  8  L.RA.(N.S.)  314,  112  Am.  St.  Rep. 
628,  77  N.  E.  070,  6  Ann.  Cas.  616.  The 
language  expresses  clearly  the  intention  of 
the  legislature  that  every  transfer  of  or 
agreement  to  transfer  a  share  in  the  capital 
stock  of  a  corporation,  or,  in  other  and 
definitive  words,  a  right  to  share  in  the  div- 
idends declared  by  the  directors  of  a  corpo- 
ration from  its  surplus  profits  and  in  the 
assets  upon  the  distribution  of  them  pro 
rata  among  the  shareholders  at  its  dis- 
solution, s|}all  be  subject  to  the  tax. 

A  share  of  corporate  stock  is  the  right 
which  the  shareholder  has  to  participate  ac- 
cording to  the  number  of  shares  in  the  sur- 
plus profits  of  the  corporation  on  a  division, 
and  in  the  assets  or  capital  stock  remaining 
after  payment  of  its  debts  on  its  dissolu- 
tion or  the  termination  of  its  active  exist- 
ence and  operation.  Plimpton  v.  Bigelow, 
03  N.  Y.  502;  Jermain  v.  Lake  Shore  &  M. 
S.  R.  Co.  01  N.  Y.  483.  It  is  created  by  the 
joint  action  of  the  corporation  and  the 
shareholder.  It  imports  a  contribution  to 
the  capital  stock  made  by  the  shareholder 
and  accepted  by  the  corporation.  When  a 
corporation  has  agreed  that  a  person  shall 
be  entitled  to  a  certain  number  of  shares 
for  a  consideration  permitted  by  law  and 
executed  by  the  person,  those  shares  come 
into  existence  and  are  owned  by  him. 

The  statement  in  the  certificate  of  in- 
corporation or  charter  of  the  corporation 
that  the  capital  stock  is  a  designated 
amount  divided  into  a  certain  number  of 
shares,  each  of  a  named  value,  creates 
neither   shares   nor    capital    stock.    It   ex- 
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presses  the  power  of  the  corporation  to  ac- 
quire a  capital  stock.  It  creates  potential 
shares  which,  transferred  into  actual  shares 
by  the  acquisition  of  members  and  their 
payments,  produce  the  money  or  property 
which,  put  into  a  single  corporate  fund,  is 
the  actual  capital  or  capital  stock  on  which 
the  corporate  business  is  undertaken  and  in 
which  are  the  shares.  It  also  fixes  the  sum 
of  the  payment  necessary  to  create  a  share. 

The  certificate  of  the  corporation  for  the 
shares,  or  the  stock  certificate,  is  not 
necessary  to  the  existence  of  the  shares  or 
their  ownership.  It  is  merely  the  written 
evidence  of  those  facts.  It  expresses  the 
contract  between  the  shareholder  and  the 
corporation  and  his  coshareholders.  Bui  it 
is  the  payment,  or  the  obligation  to  pay  for 
shares  of  stock,  accepted  by  the  corpora- 
tion, that  creates  both  the  shares  and  their 
ownership.  Burrall  v.  Bushwick  R.  Co.  75 
N.  Y.  211;  Christensen  v.  Eno,  106  N.  Y. 
97,  60  Am.  Rep.  429,  12  N.  E.  648;  South- 
worth  V.  Morgan,  206  N.  Y.  293,  —  L.R.A. 
(N.S.)  — ,  98  N.  E.  490;  Buffalo  &  N.  Y. 
City  R.  Co.  V.  Dudley,  14  N.  Y.  336;  Dayton 
V.  Borst,  31  N.  Y.  436;  Flour  City  Nat. 
Bank  v.  Shire,  88  App.  Div.  401,  84  N.  Y. 
Supp.  810,  affirmed  in  179  N.  Y.  687,  72  N. 
E.  1141.  In  the  last  case  cited.  Judge  His- 
cock,  then  Justice  Hiscock,  writing  for  the 
court,  said:  "The  company  having  thud  ac- 
quired property  under  an  agreement  to 
give  therefor  to  various  people  certain  in- 
terests or  shares  in  its  capital  stock,  we 
think  that  such  latter  persons,  immediately 
upon  the  acceptance  of  transfers  by  the 
corporation,  became  entitled  to  and  vested 
with  said  interests  or  shares,  and  that  no 
further  steps  were  necessary  to  accomplish 
this  latter  result.  It  may  be  admitted  at 
once  that  ordinarily  the  corporation  would 
issue  certificates  for  these  shares  of  capital 
stock,  but  it  is  too  well  settled  to  permit 
of  doubt  that  said  certificates  would  be 
merely  representative  of,  and  not  the  real 
interest  in,  the  property  and  assets  of  the 
corporation  constituting  its  actual  capital 
stock." 

Each  of  the  four  corporations  became, 
upon  the  transfer  of  its  assets  to  the  plain- 
tiff, the  owner  of  the  shares  of  the  capital 
stock  of  the  plaintiff,  which  were  the  con- 
sideration for  it.  The  transaction  did  not 
involve  a  transfer  of  those  shares.  The 
shares  were  not  transferred  to  the  vendor 
corporation  by  plaintiff;  they  were  created 
by  the  transaction.  At  no  time  were  they 
owned  by  the  plaintiff.  At  the  instant  of 
their  creation  they  were  owned  by  the  ven- 
dor corporation,  which  might  'at  any  time 
thereafter  transfer  them,  and  any  transfer 
of  them  by  it  would  be  subject  to  the  tax 
imposed  by  said  §  270. 
46  L.R.A.(N.S.) 


The  four  corporations  did  not  transfer  the 
shares  owned  by  them  to  the  trust  company. 
They  caused  the  record  title  to  them  to  be 
placed  in  the  trust  company  temporarily 
and  for  an  expressed  and  limited  purpose. 
They  remained  the  owners  of  the  stock. 
Their  ownership  was  subject  to  the  right  of 
the  trust  company  to  vote  the  shares  at 
corporate  elections;  but  the  power  to  trans- 
fer the  shares,  subject  to  the  right  of  the 
trust  company  to  vote  them,  remained  in 
the  corporations.  The  trust  company  ooold 
not  sell  or  agree  to  sell  the  shares.  It  had 
no  assignable  interest  in  them.  It  had  evi- 
dence in  the  certificate  that  it  as  trustee 
held  the  legal  title,  but  this  was  notice  of 
the  existence  of  the  trust  agreement  which 
disclosed  the  ownership  of  the  corporations. 

The  valid  request  of  each  of  the  four  cor- 
porations to  the  trust  company,  that  it  is- 
sue its  certificate  to  each  of  the  holders  of 
shares  of  the  stock  of  those  corporations  for 
shares  of  the  stock  of  the  plaintiff  propor- 
tionate to  his  holding,  and  the  compliance 
of  the  trust  company,  was  a  transfer  of  the 
shares  by  the  corporations  to  their  share- 
holders. Upon  the  completion  of  those  acts, 
the  corporations  ceased  having  the  right  to 
receive  the  dividends  declared  upon  those 
shares,  and  the  shareholders  acquired  it. 
The  ownership  of  the  shares  is  in  their 
stockholders  severally,  as  certified  by  the 
trust  company,  by  virtue  of  the  assignment 
of  it,  inherent  in  the  request  and  the  execu- 
tion of  the  request  by  the  trust  company. 
The  appellant  does  not  assert  or  claim  that 
the  corporations  own  the  shares.  It,  on  the 
contrary,  concedes  that  their  shareholders 
are  the  owners,  but  asserts  that  they  were 
such  through  and  from  the  time  of  the  pur- 
chase by  the  plaintiff  of  the  assets  of  the 
corporations,  and  therefore  there  was  no 
transfer  of  the  shares  from  the  corporations 
to  them, — ^an  assertion  erroneous,  as  al- 
ready stated. 

The  appellant  urges,  with  ability  and 
earnestness,  that  if  the  four  corporations 
did  in  the  first  instance  own  the  shares,  the 
transfer  of  them  to  the  shareholders  was  a 
division  among  the  true  owners  of  their  own 
property,  and  therefore  not  a  taxable  trans- 
fer. Without  deciding  whether  or  not  the 
conclusion  correctly  expresses  the  law,  it 
suffices  in  this  case  to  point  out  that  the 
premise  given  for  its  support  is  fallacious. 
While  conditions  may  exist  under  which 
equity  will  consider  the  shareholders  as  the 
proprietors  and  the  ultimate  beneficiaries 
of  the  corporate  interests,  the  fact  is  that 
a  corporation  is  an  individual  being,  in- 
capacitated through  statutory  powers  to  ac- 
quire the  title  to,  own,  and  dispose  of  real 
and  personal  property,  enter  into  contracts, 
engage   in  business,  sue  and  be  sued  and 
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taxed.  It  18  the  owner  of  all  the  corporate 
property,  real  and  personal,  and  within  the 
powers  conferred  upon  it  by  the  charter  can 
deal  with  it  as  absolutely  as  a  private  in- 
dividnal  can  with  his  own.  The  whole  title 
to  it  is  in  the  corporation,  and  the  share- 
holders are  neither  tenants  in  common  nor 
in  any  legal  sense  the  owners  of  it.  Hyatt 
▼.  Allen,  56  N.  Y.  553,  15  Am.  Rep.  449; 
Gibbons  ▼.  Mahon,  136  U.  S.  549,  34  L.  ed. 
626,  10  Sup.  Ct  Rep.  1057;  Lowry  v.  Farm- 
ers' Loan  ft  T.  Co.  172  N.  Y.  137,  64  N.  E. 
796;  Humphreys  v.  McKissock,  140  U.  S. 
304,  36  L.  ed.  473,  11  Sup.  Ct.  Rep.  779; 
Buffalo  L.  T.  ft  S.  D.  Co.  v.  Medina  Gas  ft 
Electric  Light  Co.  162  N.  Y.  67,  56  N.  E. 
605.  A  shareholder  cannot  acquire  title  to 
any  of  the  property  of  the  corporation 
through  the  operation  of  the  law  as  an  ad- 
ministrator acquires  the  title  to  the  per- 
sonal property  of  his  intestate.  A  corpo- 
rate act  alone  can  effect  that  result.  When 
the  act,  as  did  the  act  in  the  present  case, 
transfers  to  the  shareholders  shares  of  the 
capital  stock  of  another  corporation,  it  is 
taxable  under  said  §  270. 

The  judgment  should  be  affirmed,  without 
costs. 

Callen,   Ch.  J.,   and  Werner.   Cadde- 
back,  and  Miller,  JJ.,  concur. 

Gray  and  Hlscock,  JJ.,  dissent. 


NORTH  DAKOTA  SUPKEMB  COI7RT. 

GEORGE    HOUSTON,   Respt., 

V. 

MINNEAPOLIS,  ST.  PAUL,  ft  SAULT 
STE.  MARlE  RAILWAY  COMPANY, 
Appt. 

(—  N.  D.  — ,  141  N.  W.  994.) 

Appeal  —  denying  Jadgment  non  ob- 
stante. 

1.  An  order  denying  a  motion  for  judg- 
ment non  obstante  is  nonappealable. 

Same  —  power  to  order  Judgment  non 
obstante. 

2.  Held,  construing  §  7044,  Rev.  Codes 
1906,  that  this  court  in  a  proper  case  has 
power  on  appeal  to  order  judgment  non 
ol^stante  veredicto,  although  no  motion  was 
made  in  the  lower  court  for  judgment  not- 
withstanding the  verdict,  or  for  a  new  trial. 

Headnotes  by  FiSK,  J. 


Same  —  motion  to  dismiss  —  failnre  to 
narrate  testimony. 

3.  Where,  as  in  this  case,  the  testimony  is 
very  brief  and  consists  of  but  a  few  printed 
pages,  a  motion  to  strike  the  statement  from 
the  abstract  for  failure  to  conform  strictly 
to  rule  7  of  this  court,  requiring  such  tes- 
timony to  be  reduced  to  the  narrative  form, 
will  be  denied. 

Master  and  servant  —  arrest  by  serv- 
ant —  liability  of  master. 

4.  Plaintiff,  who  was  a  passenger  on  de- 
fendant's train  from  B.  to  M.,  was  wrong- 
fullv  arrested,  at  the  instance  of  defend- 
ant's conductor,  about  five  minutes  after 
alighting  from  the  train  at  M.,  and  while 
standing  on  the  depot  platform  conversing 
with  his  companions.  Held,  for  reasons 
stated  in  the  opinion,  that  whether,  at  the 
time  of  such  arrest,  plaintiff's  status  as 
a  passenger  had  ceased  so  as  to  exonerate 
the  company  from  any  duty  as  a  carrier 
towards  him,  was,  under  the  facts  dis- 
closed by  the  evidence,  not  material  or 
controlling,  as  such  conductor  was  not  at 
the  time  acting  for  the  company,  but  as  a 
policeman  for  the  state,  pursuant  to  the 
duty  imposed  upon  him  under  the  provi- 
sions of  chapter  228,  Laws  1911,  and  the 
company  is  not  liable  for  his  acts. 

(May  3,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Ward  County  Court  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  wrongful  arrest  for  which  de- 
fendant was  alleged  to  be  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  H.  Bright  and  John  L. 
Brdall,  with  Messrs.  Palda,  Aaker,  A 
Greene,  for  appellant: 

Plaintiff  was  not  a  passenger. 

Ware  v.  Barataria  &  L.  Canal  Co.  15  La. 
169,  35  Am.  Dec.  201;  2  Hutchinson,  Carr. 
S  1099;  4  Elliott,  Railroads,  K  1592;  Glenn 
V.  Lake  Erie  &  W.  R.  Co.  165  Ind.  659,  2 
L.RA.(N.S.)  872,  112  Am.  St.  Rep.  255. 
75  N.  E.  282,  6  Ann.  Cas.  1032,  19  Am.  Neg. 
Rep.  7;  Heinlein  v.  Boston  &  P.  R.  Co.  147 
Mass.  136,  9  Am.  St.  Rep.  67.6,  16  N.  £. 
698;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Wood. 
44  C.  C.  A.  118,  104  Fed.  663. 

Mr.  E.  R.  Sinkler,  for  respondent: 

The  company  is  liable  for  the  wrongful 
acts  of  its  agents  acting  as  peace  officers. 

King  V.  Illinois  C.  R.  Co.  69  Miss.  245, 
10  So.  42;  Gillingham  v.  Ohio  River  R.  Co. 
35  W.  Va.  588,  14  L.R.A.  798,  29  Am.  St. 
Rep.  827,   14   S.   E.  243;   Schmidt  v.  New 


Note.  —  As  to  liability  of  private  person 
or  corporation  for  acts  of  special  police 
officer  appointed  by  public  authority,  see 
notes  to  McKain  v.  Baltimore  &  O.  R.  Co. 
23  L.R.A.(N.S.)  289;  Pennsylvania  R.  Co. 
V.  Folly.  30  L.RJ^.(N.S.)  481;  Taylor  v. 
46  L.R.A.(N.S.) 


New  York  &  L.  B.  R.  Co.  39  L.R.A.(N.S.) 
122,  and. New  York,  C.  &  St.  L.  R.  Co.  v. 
Fieback,  43  L.R.A.(N.S.)   1164. 

Generally,  as  to  liability  of  carrier  for 
arrest  of  passenger,  see  Index  to  L.R.A. 
Notes,  Carriers,  §§  15,  15a. 
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Orleans  R.  Co.  116  La.  311,  7  L.RJL.(N.S.) 
162,  40  So.  714;  Elser  v.  Southern  P.  R. 
Co.  7  Cal.  App.  493,  94  Pac.  852;  Eichen- 
green  v.  Louisville  &  N.  R.  Co.  96  Tenn. 
229,  31  L.R.A.  702,  54  Am.  St.  Rep.  833, 
34  S.  W.  219;  Palmeri  t.  Manhattan  R.  Co. 
133  N.  Y.  261,  16  L.R.A.  136,  28  Am.  St. 
Rep.  632,  30  N.  E.  1001;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Henry,  65  Kan.  716,  29  L.R.A. 
465,  41  Pac.  952,  8  Am.  Neg.  Cas.  280; 
Krulevitz  v.  Eastern  R.  Co.  143  Mass.  228, 
9  N.  E.  613;  Lynch  v.  Metropolitan  Elev. 
R.  Co.  90  N.  Y.  77,  43  Am.  Rep.  141;  Rown 
V.  Christopher  &  Tenth  Street  R.  Co.  34 
Hun,  471. 

If,  at  the  time  of  the  arrest  of  plaintiff, 
the  relationship  of  carrier  and  passenger  ex- 
isted, then  the  defendant  would  be  liable. 
The  relationship  of  passenger  and  carrier 
existed  at  the  time  of  the  arrest. 

Powell  v.  Philadelphia  &  R.  R.  Co.  220 
Pa.  638,  20  L.RJ^(N.S.)  1019,  70  Atl.  268; 
Houston  &  T.  C.  R.  Co.  ▼.  Batchler,  37  Tex. 
Civ.  App.  116,  83  S.  W.  902;  Messenger  y. 
Valley  City  Street  &  Interurban  R.  Co.  21 
NT.  D.  82,  32  L.R.A.(N.S.)  881,  128  N.  W. 
1023;  Hodges  v.  Southern  P.  R.  Co.  3  Cal. 
App.  307,  86  Pac.  620;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Wood,  44  C.  C.  A.  118,  104  Fed. 
663;  Texas  &  P.  R.  Co.  v.  Dick,  26  Tex.  Civ. 
App.  256,  63  S.  W.  895,  10  Am.  Neg.  Rep. 
196;  St.  Louis  South  Western  R.  Co.  v. 
Wallace,  32  Tex.  Civ.  App.  312,  74  S.  W. 
586;  McDade  v.  Norfolk  &  W.  R.  Co.  67  W. 
Va.  582,  68  S.  E.  378. 

On  rehearing. 

If  the  conductor  was  not  acting  as  an 
officer  of  the  state,  then  the  unlawful  ar- 
rest of  plaintiff  at  the  instigation  of  the 
conductor  while  the  relationship  of  passen- 
ger and  carrier  existed,  created  a  liability 
on  the  part  of  the  defendant. 

Gillingham  v.  Ohio  River  R.  Co.  36  W. 
Va.  588,  14  L.R.A.  800,  29  Am.  St.  Rep. 
827,  14  S.  E.  243. 

Revised  Codes,  §  9755,  makes  the  com- 
pany liable  for  all  acts  of  peace  officers. 

One  of  the  purposes  of  §  9755  was  to  do 
away  with  the  doubt  and  confusion  as  to 
where  the  line  of  demarcation  lay  between 
when  the  conductor  is  acting  for  the  state, 
and  when  he  is  acting  for  the  company. 

McKain  v.  Baltimore  &  0.  R.  Co.  65  W. 
Va.  233,  23  L.R.A.(N.S.)  289,  131  Am.  St. 
Rep.  964,  64  S.  E.  18,  17  Ann.  Cas.  634; 
King  V.  Illinois  C.  R.  Co.  69  Miss.  245,  10 
So.  42. 

Fisk,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  tried  in  the  county  court 
of  Ward  county  before  a  jury,  and  resulted 
in  a  verdict  in  plaintiff's  favor  for  the  sum 
of  $750,  on  October  31,  1911.  Thereafter, 
46  L.R.A.(N.S.) 


and  on  December  28th,  judgment  was  duly 
rendered  on  such  verdict.  On  December  4tii 
counsel  for  defendant  served  upon  plaintiff's 
attorneys  a  notice  that  on  December  12th 
they  would  make  a  motion  for  judgment 
in  favor  of  defendant  notwithstanding  the 
verdict,  and  for  an  order  granting  a  new 
trial,  in  the  event  such  motion  for  judg- 
ment should  be  denied.  Such  motion  desig- 
nated but  one  ground  thereof,  to  wit,  insuf- 
ficiency of  the  evidence  to  justify  the 
verdict.  On  January  12,  1912.  the  parties 
appeared  before  the  court,  whereupon  counsel 
for  defendant  moved  the  court  for  judg- 
ment notwithstanding  the  verdict,  without 
incorporating  therewith  a  motion  for  a  new 
trial.  Objections  were  filed  by  plaintiff's 
coimsel  to  the  hearing  of  such  motion,  upon 
the  ground  that  it  came  too  late,  and  that 
no  notice  of  intention  to  move  for  a  new 
trial  was  ever  served,  lliereupon  the  trial 
judge  made  an  order  denying  tiie  motion, 
and  the  defendant  attempts  to  appeal  from 
such  order,  as  well  as  from  the  judgment. 

The  order,  if  treated  merely  as  an  or- 
der denying  the  motion  for  judgnient  not^ 
withstanding  the  verdict,  is  nonappealable, 
as .  we  have  recently  held  in  Turner  v. 
Crumpton,  —  N.  D.  — ,  141  N.  W.  209. 

It  is  unnecessary,  however,  to  waste  any 
time  upon  such  question  of  practice,  for  the 
only  propositions  attempted  to  be  urged  by 
appellant  by  its  motion  are  raised  on  the 
appeal  from  the  judgment,  namely,  that  the 
court  erred  in  denying  defendant's  motion 
for  a  directed  verdict  at  the  close  of  the 
testimony.  If  the  trial  court  should  have 
directed  a  verdict,  this  court  has  the  power 
to  do  so  on  the  appeal  from  the  judgmoit, 
even  though  no  motion  was  made  in  the  low- 
er court  for  judgment  notwithstanding  the 
verdict,  or  for  a  new  trial.  Such  appears 
to  be  the  plain  provision  of  %  7044,  Rev. 
Codes  1905. 

This  brings  us  to  a  consideration  of  the 
appeal  from  the  judgment.  Respcmdent 
has  made  a  motion  in  this  court  to  strike 
out  the  statement  of  the  case  for  failure  to 
comply  with  rule  7  of  this  court  (10  N.  D. 
xli.,  91  N.  W.  vi.),  which  requires  the 
testimony  to  be  reduced  to  narrative  form. 
While  this  court  will  ordinarily  require  a 
strict  compliance  with  such  rule,  as  held  in 
numerous  cases,  yet,  owing  to  the  excep- 
tionally short  record,  the  testimony  in  which 
comprises  but  a  few  pages,  we  have  con- 
cluded not  to  enforce  such  strict  compliance 
in  the  case  at  bar.  The  only  testimony  in- 
troduced is  that  of  the  plaintiff,  defendant 
offering  no  testimony  whatever;  and  the 
only  specifications  of  error  incorporated  is 
the  settled  statement  are  predicated  upon 
the  rulings  of  the  court  in  denying  defend- 
ant's motions  for  a  directed  verdict. 
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Plaintiff  testifies,  in  substance,  that  on 
July  22,  1911,  he  was  a  passenger  on  one  of 
defendant's  passenger  trains  en  route  from 
Burlington  to  Minot,  having  purchased  a 
ticket  at  Burlington  entitling  him  to  ride  on 
such  train  to  Minot.  During  such  trip  one 
Ole  Johnson,  also  a  passenger  on  said  train, 
approached  plaintiff  and  offered  him  a 
drink,  which  plaintiff  declined,  whereupon 
the  conductor  of  the  train  jumped  up  and 
grabbed  the  bottle  from  Johnson  and  kept  it, 
saying  at  the  same  time,  ''When  I  get  to 
Minot  I  will  have  you  fellows  arrested." 
He  also  testified  that,  upon  the  arrival  of 
the  train  at  Minot,  he  and  his  companions 
alighted  from  the  train  to  the  depot  plat- 
form, but  saw  no  officer  there  at  the  time. 
A  few  minutes  thereafter  an  officer  arrived, 
and  the  conductor  pointed  to  plaintiff  and 
two  companions,  saying,  "That  is  them 
there;"  whereupon  the  officer  said  to  plain- 
tiff and  such  companions,  "Come  with  me;" 
and  they  were  arrested  and  taken  to  jail. 
While  the  officer  was  taking  these  parties 
away  from  the  depot,  said  conductor,  hold- 
ing the  bottle  in  his  hand,  said,  "Here  is 
enough  to  convict  the  boys."  Upon  arrival 
at  the  jail  plaintiff  and  his  companions 
were  incarcerated  therein,  where  they  were 
confined  from  about  1  o'clock  p.  m.  until 
about  7  P.  ic.,  when  they  were  released.  On 
cross-examination  plaintiff  testified  that  it 
was  about  five  minutes,  as  near  as  he  could 
judge,  from  the  time  he  left  the  train  until 
the  arrest  was  made,  and  that  he  had  no 
business  which  detained  him,  or  kept  him 
waiting  on  the  depot  platform  during  such 
interval  of  five  minutes,  and  the  only  rea- 
son he  gave  for  remaining  there  was  that 
he  and  his  companions  were  "just  talking 
back  and  forth  is  all  I  know."  The  cross- 
examination  of  plaintiff  discloses  that  the 
bottle  in  question  contained  whisky. 

The  foregoing  is  all  the  testimony  which 
is  materia]  to  the  question  involved.  At  the 
dose  of  such  testimony,  the  defendant's 
counsel  moved  for  a  directed  verdict  upon 
the  ground  "that  the  testimony  on  the  part 
of  the  plaintiff  is  wholly  insufficient  to  es- 
tablish a  cause  of  action,  the  issue  as  al- 
leged in  the  complaint,  or  otherwise;  it  ap- 
pearing from  the  testimony  that  no  officer 
or  employee  in  charge  of  the  train,  or  in  the 
employ  of  the  defendant,  arrested,  in  the 
course  of  the  discharge  of  any  duty  or  obli- 
gation of  hii  to  the  company,  the  plaintiff 
in  this  case,  or  that  he  arrested  him  at  all. 
The  complaint  charges  that  the  defendant, 
through  its  servants  and  employees  on  the 
occasion  described,  did  wrongfi^ly  assault 
and  arrest  the  plaintiff  and  deprive  him  of 
his  liberty,  which  allegation  is  wholly  un- 
supported by  any  evidence  so  far  offered  or 
bv  anv  evidence  offered  by  the  plaintiff." 
46  L.R.A.(N.S.) 


Such  motion  was  denied  and  an  exception 
taken,  and  this  ruling  is  the  sole  error 
specified  in  the  settled  statement  of  the 
case.  While  one  of  the  assignments  of  er- 
ror in  appellant's  brief  is  that  the  court 
erred  in  overruling  appellant's  motion  for 
judgment  notwithstanding  the  verdict,  such 
assignment  is  not  properly  before  us  for 
reasons  heretofore  stated. 

Was  it  error  to  deny  defendant's  motion 
for  a  directed  verdict?  This  is  the  sole 
question  in  the  case.  Counsel  for  appellant 
argue  that  the  proof  discloses  that  prior  to 
the  arrest  the  relation  of  carrier  and  pass- 
enger between  defendant  and  plaintiff  had 
ceased,  and  consequently  that  defendant 
owed  plaintiff  no  duty  which  such  a  rela- 
tion might  impose  upon  it.  That  any  act  of 
the  conductor  performed  towards  or  con- 
nected with  such  arrest  five  minutes  after 
plaintiff  alighted  from  the  train,  and  while 
he  was  on  the  depot  platform,  was  without 
the  scope  of  his  duty  as  defendant's  servant, 
and  consequently  defendant  is  in  no  man- 
ner accountable  therefor.  They,  of  course, 
concede  the  general  rule  of  liability  of  a 
master  for  the  wrongful  acts  of  its  servants 
when  performed  within  the  scope  of  such 
servants'  employment.  The  crucial  ques- 
tion on  this  appeal,  therefore,  is  whether 
defendant  is  responsible  for  the  acts  of  its 
conductor  of  which  plaintiff  complains. 
The  appellant  contends  that  no  such  respon- 
sibility exists  if  plaintiff,  at  the  time  of  the 
arrest,  had  ceased  to  be  a  passenger,  and 
further  that  the  right  of  action  alleged  is 
founded  upon  such  relation,  and  no  recovery 
can  be  sustained  if  such  relation  had  ceased 
at  the  time  of  the  acts  complained  of. 
While,  on  the  contrary,  plaintiff  contends 
that  such  is  not  a  necessary  or  proper  test 
of  liability,  and  that  defendant  is  liable  un- 
der the  undisputed  facts,  even  though  the 
court  should  hold,  as  a  matter  of  law,  that 
the  relation  of  carrier  and  passenger  had 
ceased  at  the  time  of  such  wrongful  arrest. 

As  we  view  the  matter,  it  is  not  material 
whether  at  the  time  of  the  arrest  the  status 
of  plaintiff  as  a  passenger  had  ceased,  or 
had  not  ceased,  for,  under  the  plaintiff's  own 
version  of  the  facts,  the  company  on  no  the- 
ory can  be  held  liable  for  such  arrest,  for  the 
obvious  reason  that  such  conductor,  in  doing 
what  he  did,  was  not  acting  for  the  com- 
pany, but  was  discharging  a  duty  imposed 
upon  him  by  law.  The  acts  complained  of 
were  not  done  within  the  real  or  apparent 
scope  of  the  master's  business,  and  conse- 
quently the  latter  cannot  be  held  responsible 
for  such  acts,  under  any  rule  known  to  the 
law.  Instead  of  acting,  or  assuming  to  act, 
for  the  company,  such  conductor  was  mani- 
festly attempting  to  discharge  what  he 
deemed  a  duty  imposed  upon  him  by  chap- 
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ter  228,  Laws  1911.  Section  1  of  this. law 
makes  it  a  crime  to  publicly  drink  or  offer 
to  another  any  intoxicating  beverage  upon  a 
train  carrying  passengers  in  this  state,  with 
certain  enumerated  exceptions.  Section  2 
confers  police  powers  upon  every  passenger 
conductor,  and  makes  it  his  duty,  while 
thus  engaged,  to  arrest  any  person  who 
shall,  in  his  presence  or  to  his  knowledge, 
violate  the  provisions  of  §  1,  and  to  deliver 
such  person  to  any  policeman,  constable,  or 
other  peace  officer  to  be  by  him  informed 
against  and  prosecuted.  Is  it  possible  that 
the  common  carrier  can  be  held  responsible 
for  the  faithful  and  proper  discharge  of 
such  statutory  duty  thus  imposed  upon  its 
servant?  We  think  not,  nor  has  the  legis- 
lature by  such  act  attempted  to  impose  any 
such  burden  upon  it.  While  acting  in  obe- 
dience to  such  statute,  it  cannot  be  said 
that  the  conductor  is  acting  for  the  railway 
company  at  all.  Such  company  has  no  con- 
trol over  him  whatsoever  while  he  is  in  the 
discharge  of  the  duty  thus  imposed  upon 
him  by  the  sovereign  power  of  the  state. 
The  authorities  relied  on  the  respondent  are 
clearly  distinguishable  from  the  case  at  bar. 
They  are  cases  where  the  servant,  in  doing 
the  act  complained  of,  was  acting  for  the 
master,  either  within  the  actual  or  implied 
scope  of  his  employment,  or  such  acts  were 
violative  of  the  implied  contract  of  the  mas- 
ter for  the  protection  of  its  passengers. 

In  announcing  the  foregoing  conclusion, 
we  are  not  unmindful  of  the  numerous  au- 
thorities holding  a  railway  company  liable 
for  the  acts  of  its  servants  committed  with- 
in the  scope  of  their  authority,  or  even  for 
acts  which  are  done  not  for  the  benefit  of 
the  master  or  within  the  scope  of  authority, 
provided  such  acts  are  violative  of  the  mas- 
ter's implied  contract  of  protection  and 
proper  treatment  of  its  passengers  at  the 
hands  of  its  servants,  which  the  courts  gen- 
erally hold  is  a  part  of  the  contract  of  car- 
riage. The  latter  liability  did  not  exist  at 
common  law;  the  rule  formerly  being  that 
the  master  was  not  liable  for  the  torts  of  a 
servant  committed  wilfully  and  not  for  the 
benefit  of  the  master.  This  added  responsi- 
bility of  the  carrier  is  not  unjust  or  intrin- 
sically harsh,  for  the  carrier  has  a  measure 
of  protection  by  using  due  care  in  the  selec- 
tion of  its  servants.  A  very  different  situa- 
tion, however,  is  presented  in  the  case  at 
bar.  Chapter  228,  Laws  1911,  creates  a 
new  offense,  a  new  malum  proMbitumy  as 
above  stated,  which  makes  it  unlawful  to 
publicly  drink  or  offer  another  an  intoxicat- 
ing beverage  upon  a  railway  train.  It  im- 
poses no  duty  upon  the  railway  company, 
but  confers  police  power  upon  every  con- 
ductor, and  imposes  a  specific  duty  upon 
him  with  reference  to  the  enforcement  of 
46  L.R.A.(N.S.) 


such  law.  In  discharging  such  duty  the 
conductor  does  so,  not  in  order  to  protect 
the  other  passengers,  nor  to  carry  out  the 
master's  implied  contract  to  protect  such 
passengers,  nor  in  violation  of  the  protec- 
tion which  the  company  owes  to  the  particu- 
lar passenger,  but,  as  before  stated,  at  the 
behest  and  command  of  the  sovereign  state. 
He  acts  for  the  state,  not  the  railway  com- 
pany, and  the  former's  interests  alone  are 
controlling  of  his  acta.  The  legislature,  in 
its  wisdom,  saw  fit  to  place  the  duty  to  en- 
force this  law,  not  upon  the  railway  com- 
panies, but  upon  their  conductors.  Their 
responsibility  and  duty  in  such  cases  ia  not 
to  their  companies,  but  to  the  state.  It  log- 
ically follows  that  the  companies  have  no 
voice  in  the  matter,  and,  even  though 
deemed  detrimental  to  their  interest,  the 
enforcement  of  said  statute  cannot  in  any 
legal  manner  be  controlled  by  thenL  Mani- 
festly, therefore,  the  framers  of  the  statute 
in  question  never  intended  to  impose  a  lia- 
bility on  the  railway  companies  in  such 
cases;  it  being  clearly  their  intention  that, 
in  the  enforcement  of  such  statute,  the  con- 
ductor should  be  deemed  an  officer  of  the 
state,  and  not  of  the  company. 

There  is  no  difference  between  this  case 
and  one  where  a  constable  or  sheriff  makes 
an  arrest  upon  a  railway  train  or  at  a  rail- 
way station.  In  such  a  case  it  is  clear  that 
the  railway  company  would  not  be  liable  for 
an  abuse  or  an  improper  exercise  of  buch 
official  duty.  It  is  very  doubtful,  indeed, 
whether  the  carrier  could  be  l^ally  sub- 
jected to  such  responsibility,  but  it  is  not 
necessary  for  us  to  determine  such  question, 
as  by  such  statute  the  legislature  has  not 
attempted  to  do  this.  It  would  be  different, 
as  held  in  numerous  cases,  if  the  conductor 
had  been  vested  merely  with  police  powers 
to  be  exercised  at  his  own  or  the  company's 
behest,  and  for  the  benefit  of  the  company. 
See  3  Elliott,  Railroads,  §  1265,  and  cases 
cited;  Gillingham  v.  Ohio  River  R.  Cb.  35 
W.  Va.  688,  14  L.RA.  798,  29  Am.  St.  Rep. 
827,  14  S.  E.  243 ;  Dickson  v.  Waldron,  135 
Ind.  507,  24  L.R.A.  483,  488,  41  Am.  St. 
Rep.  440,  34  N.  E.  506,  35  N.  E.  1.  But  it 
is  held  that  where  he  may  act  in  either  one 
of  two  capacities,  as  a  policeman  for  the 
state,  or  as  a  servant  for  the  master,  the 
presumption  would  be  that  he  acted  in  the 
former  capacity.  Jardine  v.  Cornell,  50  N. 
J.  L.  485,  14  Atl.  590;  Foster  v.  Grand  Rap- 
ids R.  Co.  140  Mich.  689,  104  N.  W.  380,  18 
Am.  'Neg.  Rep.  479.  See  also  Tolchester 
Beach  Improv.  Co.  v.  Steinmeier,  72  Md. 
313,  8  L.R^.  846,  20  Atl.  188. 

In  Jardine  v.  Cornell,  supra,  we  quote  the 
following:  "The  act  of  the  police  in  remov- 
ing the  plaintiff  from  the  train  to  the  sta- 
tion house  was  a  continuous  one;   it 
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their  duty  as  officers  of  the  law  to  do  so, 
and  it  was  not  within  the  scope  of  their 
employment  in  enforcing  the  regulations  of 
the  railroad  company.  Upon  an  undisputed 
state  of  the  facts,  the  question  presented  is 
for  the  court.  Where  a  police  officer  takes  a 
disorderly  person  from  the  scene  of  his  dis- 
order to  the  police  station,  it  will  he  pre- 
sumed to  have  heen  done  in  his  official 
character,  unless  such  presumption  is  re- 
pugnant to  some  rule  of  law,  or  is  rebutted 
by  the  facts  of  the  case." 

Counsel  for  respondent  calls  our  attention 
to  §  9755  of  the  Revised  Codes,  which 
makes  railroad  companies  responsible  for 
the  acts  of  its  conductors  or  other  persons 
employed  by  it  while  acting  as  peace  offi- 
cers under  the  provisions  of  article  8  of 
chapter  6  of  the  Code  of  Criminal  Pro- 
cedure. Such  article  authorizes  railway 
companies,  at  their  own  expense,  to  employ 
persons  as  peace  officers  for  the  protection 
of  their  property  or  the  preservation  of  or- 
der on  their  premises,  etc.,  and  it  is  per- 
fectly proper  that  the  legislature  should 
have  imposed  upon  the  companies  the  re- 
sponsibility for  the  acts  of  such  peace  offi- 
cers. Manifestly,  however,  the  provisions 
of  article  8  aforesaid  can  have  no  applica- 
tion to  the  case  at  bar,  for  reasons  which 
we  think  are  made  plain  in  a  prior  portion 
of  this  opinion. 

We  are  agreed  that,  under  the  undisputed 
facts  as  narrated  by  the  plaintiff,  the  recov- 
ery cannot  be  upheld,  and  that  it  was  the 
duty  of  the  court  to  have  granted  defend- 
ant's motion  for  a  directed  verdict. 

The  judgment  is  reversed,  and  the  lower 
court  will  vacate  the  same  and  enter  a  judg- 
ment dismissing  the  action. 

Petition  for  rehearing  denied  May  13, 
1913. 
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Eridenoe  —  bawdyliouse  —  reputation. 

1.  In  prosecutions  for  keeping  a  house  of 

Headnotes  by  Fubman,  J. 


ill  fame,  it  is  competent  to  introduce  evi- 
dence of  the  general  reputation  of  the  house 
in  the  neighborhood  in  which  it  is  situated 
as  to  its  being  a  place  where  lewd  and 
lascivious  persons  of  both  sexes  congregate 
for  the  purpose  of  unlawful  cohabitation  or 
sexual  intercourse.  But  such  evidence  alone 
will  not  support  a  verdict.  It  must  be  cor- 
roborated by  some  other  fact  or  circum- 
stance tending  to  prove  the  character  of  the 
house. 

Same  —  sufllclency. 

2.  For  testimony  which  supports  a  ver- 
dict of  guilty  of  keeping  a  house  to  which 
lewd  and  lascivious  persons  of  both  sexes 
congregate  for  the  purpose  of  unlawful  co- 
habitation, see  opinion. 

(June  7,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Garfield  County  Court  convicting 
her  of  maintaining  a  bawdyhouse.  Af- 
firmed. 

Statement  by  Fnrman,  J.: 

John  H.  Burford  testified  for  the  state 
that  he,  in  company  with  H.  L.  Reynolds, 
visited  the  house  kept  by  appellant  in  the 
city  of  Enid  on  the  2d  day  of  July,  1911, 
about  a  quarter  after  9  o'clock  at  night. 

Witness  then  testified  as  follows: 
A.  Well,  we  walked  up  the  stairway  into 
this  building,  and  at  the  head  of  the  stairs 
this  lady  came  and  met  us.  She  met  us  at 
the  head  of  the  stairs.  I  asked  her  if  she 
was  the  proprietor,  and  she  said,  "Yes." 
I  asked  her  if  she  knew  of  any  rooming 
house  for  sale,  and  she  said  "Yes,"  and  men- 
tioned among  them  the  Grand  avenue  and 
one  right  next  to  tlie  postoffice.  I  believe 
that  I  will  have  to  look  at  my  notes  in  or- 
der to  remembqr  the  name  of  it;  anyhow, 
she  mentioned  the  two,  and  thei\  I  asked 
her  as  to  her  house,  if  she  would  like  to 
sell  it,  and  she  said,  '^o,"  and  I  asked 
her  if  she  was  doing  well  with  it,  and  she 
said,  "Yes."  I  asked  her,  "How  do  you 
manage  to  make  it  pay?  Do  you  keep  any 
girls?"  She  said  -Tfes."  She  pointed  back 
to  the  front  end  of  the  hallway  and  invited 
lis  to  go  back.  I  says,  "They  seem  to  have 
company;  I  see  a  gentleman  back  there,  a 
man  or  somebody."  She  said,  "That's  all 
right;  that  doesn't  make  any  difference;  go 
back."  I  walked  back  and  had  a  seat,  and 
so  did  Mr.   Reynolds,   and   this  gentleman 


Note. '^  Necessity  of  corroborating  evi- 
dence as  to  reputation  of  hov>6e  to 
support  a  conviction  of  "keeping  a  dis- 
orderly  house. 

As  to  the  admissibility  of  reputation  of 
a  house  upon  the  issue  as  to  wnether  it  is 
a  disorderly  house,  there  is  a  conflict  of 
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opinion,  though  the  weight  of  authority 
favors  its  admission.  See  14  Cyc.  504.  But 
where  such  evidence  is  held  to  be  admis- 
sible, the  general  rule  is  that  such  evidence 
is  not  alone  sufficient  to  determine  its  char- 
acter, although  there  are  a  few  cases  which 
hold  the  contrary. 
In  adhering  to  the  general  rule  PuncAir 
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that  was  sitting  there  got  up  and  went  into 
the  room  just  across  the  way,  on  the  south- 
east corner;  it  was  the  same  room  I  had 
seen  this  woman  go  into. 

Q.  What  woman  are  you  speaking  about? 

A.  I  mean  tlie  one  here.  We  sat  and 
talked  for  some  little  bit.  There  was  a 
small  girl  that  I  was  talking  to,  and  the 
girl  that  Mr.  Reynolds  was  talking  to  was 
rather  small.  While  we  were  talking,  1 
overheard  the  girl  that  was  talking  to  Mr. 
Reynolds  insisting  on  him  going  to  the 
room  with  her,  and  heard  him  ask  her  how 
much  she  wanted  to  charge  him,  and  she 
said,   "$3,"   and   they   were  jollying   about 


the  price;  that  is  about  all  I  heard  of  their 
conversation. 

Q.  Well,  what  happened  to  them? 

A.  Well,  after  a  little  they  got  up  and 
left  and  went  into  the  second  room  from 
the  front  on  the  north  side,  near  the  head 
of  the  stairway. 

Q.  With  reference  to  the  .room  on  the 
southeast  side  in  which  Mrs.  Putman  en- 
tered, how  far  was  this  room  in  which  they 
entered  ? 

A.  Well,  it  was  diagonally  across  the 
hall  from  where  Mr.  Reynolds  and  this  girl 
entered,  and  was  facing  in  the  direction  of 
that,  and  I  should  judge  about — I  should 


V.  State  has  the  support  of  the  following 
authorities : 

Botts  V.  United  States,  83  C.  C.  A.  646, 
155  Fed.  50,  J2  Ann.'  Cas.  271;  Hall  v. 
United  States,  84  C.  C.  A.  216,  165  Fed. 
62;  Lismore  v.  State,  94  Ark.  207,  126  S. 
W.  853;  Cadwell  v.  State,  17  Conn.  467; 
State  V.  Blakesley,  38  Conn.  523;  Jones  v. 
State,  2  Ga.  App.  433,  58  S.  E.  559;  Mc- 
Connell  v.  State,  2  Ga.  App.  445,  58  S.  £. 
546;  Fitzgerald  v.  State,  10  Ga.  App.  70, 
72  S.  E.  541;  Watson  v.  State,  10  Ga.  App. 
794,  74  S.  E.  89;  Betts  v.  State,  93  Ind. 
375;  State  v.  jHaberle,  72  Iowa,  138,  33  N. 
W.  461 ;  State  v.  Lee,  80  Iowa,  75,  20  Am. 
St.  Rep.  401,  45  N.  W.  545;  O'Brien  v.  Peo- 
ple, 28  Mich.  213;  People  v.  Wheeler,  142 
Mich.  212,  105  N.  W.  607;  State  v.  Hen- 
dricks, 15  Mont.  194,  48  Am.  St.  Rep.  666. 
39  Pac-  93;  Drake  v.  State,  14  Neb.  535, 
17  N.  W.  117;  Nelson  v.  Territory,  5  Okla. 
512,  49  Pac.  920;  State  v.  Brunell,  29  Wis. 
435;  Rex  v.  Osberg,  15  Manitoba  L.  Rep. 
147,  1  West.  L.  Rep.   (Can.)    121. 

And  in  State  v.  Bresland,  59  Minn.  281, 
61  N.  W.  450,  it  was  held  admissible  in 
corroboration  of  other  evidence. 

In  Botts  V.  United  States,  83  C.  C.  A. 
646,  155  Fed.  50,  12  Ann.  Cas.  271,  and 
Hall  V.  United  States,  84  C.  C.  A.  216,  155 
Fed.  52,  the  general  reputation  was  held 
to  be  insufficient,  although  by  the  Alaska 
Code  "common  fame  is  expressly  made  com- 
petent evidence  in  support  of  an  indictment 
for  keeping  of  a  bawdyhouse  for  purposes  of 
prostitution." 

In  the  Botts  Case,  it  was  said :  "If  repu- 
tation alone  is  enough,  then  one  may  be 
tried  and  convicted  of  keeping  a  house  com- 
monly said  to  be  a  bawdyhouse  for  pur- 
poses of  prostitution,  regardless  of  the  ques- 
tion whether  or  not  the  house  involved  in 
the  inquiry  is  in  fact  bawdy  and  used  for 
Buch  immoral  purposes.  On  principle  such 
a  rule  would  be  dangerous,  and  we  must 
decline  to  approve  it.  There  should  be  some 
additional  evidence  of  the  immoral  pur- 
poses for  which  the  house  is  kept;  and, 
while  it  may  not  seem  always  easy  to  ob- 
tain testimony  of  such  purposes,  as  a  prac- 
tical affair  it  ought  not  to  be  difficult,  pro- 
vided the  reputation  is  based  upon  facts. 
The  very  same  circumstances  that  have 
given  a  place  its  ill  repute  would  ordinarily 
46  L.^.A.(N.S.) 


be  ample  additional  evidence  of  the  uses 
made  of  the  house  and  the  purposes  for 
which  it  is  kept.  If  men  are  seen  going 
at  unusual  hours  into  a  house  where  only 
women  live;  if  obscene  language  and  pro- 
fanity are  heard  in  the  house;  if  drinking 
and  boisterous  conduct  occur  therein;  if 
women  clad  in  an  unseemly  way  are  about 
the  premises;  and  if  the  women  who  live  in 
the  house  are  themselves  reputed  to  be  pros- 
titutes,— ^these  are  all  circumstances  which, 
when  considered  with  the  general  reputa- 
tion of  the  place,  justify  the  conclusion  that 
such  a  house  is  kept  for  purposes  of  pros- 
titution." 

And  a  good  reason  for  requiring  corrobo- 
ration of  such  evidence  was  stated  in  Reg. 
v.  St.  Clair,  3  Can.  Crim.  Cas.  557,  27  Ont. 
App.  Rep.  308,  that  witnesses  who  speak 
simply  to  a  general  reputation,  without  be- 
ing able  to  point  to  anything  bad,  may 
easily  attribute  the  character  of  a  commou 
bawdyhouse  or  house  of  ill  fame  to  a  house 
to  which,  however  irregular  may  be  the  life 
of  its  inmates,  the  law  does  not  a^dx  that 
character.  The  court  further  said  that 
though  the  evidence  of  general  reputation 
of  a  house  is  admissible,  it  was  not  pre- 
pared to  say  that  such  evidence  alone  would 
be  sufficient  to  convict;  that  such  a  reputa- 
tion is  not  acquired  without  acts  or  con- 
duct capable  of  proof  from  which  the  char- 
acter of  the  house  may  be  inferred;  such 
as  the  character  of  the  women  as  being  com- 
mon prostitutes,  and  the  fact  of  men  visit- 
ing the  house  at  all  hours,  and  dissolute  and 
disorderly  behavior  there. 

And  so,  in  State  v.  Anderson,  82  Conn. 
Ill,  72  Atl.  649,  upon  prosecution  for  keep- 
ing "a  house  which  was,  and  was  reputed 
to  be,  a  house  of  ill  fame,"  under  chap.  122 
of  Public  Acts  of  1907  of  Connecticut,  which 
provides  that  anyone  who  shall  "keep  a 
house  which  is  reputed  to  be  a  house  of  ill 
fame  shall,"  etc.,  an  instruction  was  held 
erroneous  which  in  eiTect  stated  that  it  was 
a  criminal  offense  and  an  offense  charged 
in  the  information  to  keep  a  house  which 
had  a  reputation,  based  upon  the  honest 
opinion  of  the  neighborhood,  that  it  veas  a 
house  of  prostitution;  and  that  the  accused 
could  be  convicted  of  that  distinct  offense, 
although  the  evidence  including  the  reputa- 
tion might  not  be  sufficient  to  prove  that 
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judge, 'going  diagonally,  it  must  have  been 
pretty  nearly  the  width,  of  two  ordinary 
rooms  or  something  like  that,  I  would 
judge. 

Q.  What  was  the  condition  of  her  door 
with  reference  as  to  whether  or  not  it  was 
open  at  this  time? 

A.  I  noticed — 

By  Mr.  Glasser:  If  the  court  please, 
the  defendant  objects  to  that  question  for 
the  reason  that  it  is  a  trifle  leading  and  sug- 
gestive, incompetent,  irrelevant,  and  iihma* 
terial. 

By  the  Court:    The  question  is  leading. 

Q.  What  was  the  condition  of  that  door? 


By  Mr.  Glasser:  If  the  court  please,  I 
object  to  the  form  of  the  question,  unless  he 
states  the  condition  with  reference  to  what. 

Q.  What  was  the  condition  of  that  door 
with  reference  to  whether  or  not  it  was  open 
or  bhut? 

By  Mr.  Glasser:  The  defendant  objects 
to  the  question  put  in  that  form,  for  the 
i-eason  it  is  leading. 

By  the  Court:  The  objection  is  over- 
ruled. 

By  Mr.  Glasser:  To  which  ruling  defend- 
ant excepts. 

Q.  State,  if  you  know? 

A.  The  door  was  standing  open  every  time 


the  house  was  in  fact  of  the  character  it 
was  reputed  to  be.  The  court  said :  "Upon 
such  proof  of  reputation,  in  the  absence  of 
any  other  evidence  of  the  true  character  of 
the  place,  the  jury  may  convict  the  accused 
of  keeping  a  house  or  place  which  is  in  fact 
of  the  character  that  it  is  reputed  to  be. 
When  such  evidence  of  reputation  is  offered, 
it  must,  either  by  itself  or  in  connection 
with  other  evidence,  be  sufficient  to  satisfy 
the  jury  beyond  reasonable  doubt  that  the 
reputed*  character  of  the  house  or  place  in 
question  was  its  true  character.  When 
evidence  of  the  reputed  character  of  the 
place  is  oflfered,  it  may  always  be  met  by 
«?vidence  that  such  is  not  the  real  character 
of  the  place;  and  however  complete  may 
be  the  proof  of  reputation,  there  can  be  no 
conviction  if  it  appears  that  the  house  or 
place  is  not  in  fact  kept  or  used  for  the  re- 
puted immoral  or  unlawful  purposes." 

Some  cases,  however,  hold  that  a  convic- 
tion may  rest  upon  evidence  of  the  charac- 
ter of  the  house,  without  corroboration: 

People  V.  Buchanan,  1  Idaho,  681;  Ter- 
ritory V.  Bowen,  2  Idaho,  640,  23  Pac.  82; 
Stat^  V.  McDowell,  Dud.  L.  346;  Morris  v. 
State,  38  Tex.  604;  Stone  v.  State,  22  Tex. 
App.  186,  2  S.  W.  585;  Cook  v.  State,  22 
Tex.  App.  611,  3  S.  W.  749;  Sara  v.  State, 
22  Tex.  App.  639,  3  S.  W..  339;  Forbes  v. 
State,  36  Tex.  Grim.  Rep.  24,  29  S.  W.  784; 
Ramev  v.   State,  39  Tex.  Crim.  Rep.   200, 

45  S.  W.  489;  Moore  v.  State,  53  Tex.  Crim. 
Rep.  559,  110  S.  W.  911  { dictum)  ;  Owens 
▼.  State,  53  Tex.  Crim.  Rep.  1,  108  S.  W. 
379  {dictum) ;  Burton  v.  State,  16  Tex. 
App.  156  {dictum). 

And  State  v.  Ballew,  26  S.  D.  494,  128 
N.  W.  716,  prosecution  for  keeping:  house 
of  ill  fame,  may  perhaps  be  authority  for 
the  sufficiency  of  general  reputation  to  char- 
acterize a  house  as  a  house  of  ill  fame,  as 
the  court  said  that  it  was  clearly  shown 
by  the  evidence  in  that  case  that  the  house 
kept  by  accused  Avas  a  house  of  ill  fame, 
as  a  number  of  witnesses  on  the  part  of  the 
state  had  testified  that  the  house  had  the 
general  reputation  of  being  such  a  place. 

In  Allen  v.  State,  15  Tex.  App.  320,  in  an 
obiter  statement  as  to  the  admissibility 
and  sufficiency  of  reputation  to  establish 
the  character  of  a  house  as  disorderly,  it 
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was  said :  "It  has  been  held  time  and  again 
that  proof  by  general  reputation  that  the 
house  is  kept  for  prostitution  is  both  ad- 
missible and  sufficient  to  establish  its  char- 
acter as  a  disorderly  house,"  and  cites 
among  other  cases.  State  v.  Smith,  29  Minn. 
193,  12  N.  W.  524.  An  examination  of  that 
case  will  disclose  that,  while  holding  such 
evidence  admissible,  the  court  expressly 
stated:  "We  do  not  hold,  however,  that 
evidence  of  general  reputation  alone  would 
be  sufficient  to  establish  the  character  of 
the  place." 

It  will  be  noted  that  most  of  the  cases 
which  hold  contrary  to  the  general  rule  are 
Texas  cases,  and  it  would  seem  that  many 
of  them  are  decided  on  the  principle  of 
stare  decisis;  for  in  Stone  v.  State,  22  Tex. 
App.  185,  2  S.  W.  585,  the  court  said  that 
it  is  the  settled  doctrine  in  that  state  that 
the  character  of  a  house  alleged  to  be  dis- 
orderly house  may  be  established  by  proof 
of  its  general  reputation  as  such,  and  that 
it  has  been  held  that  such  proof  is  sufficient 
to  warrant  the  jury  in  finding  the  house  to 
be  disorderly;  and  stated  that,  while  this 
doctrine  may  be  against  the  weight  of  au- 
thority, it  is  the  established  rule  in  that 
state,  and  it  can  see  no  good  reason  why  it 
should  be  changed.  The  court  based  its  rea- 
son for  holding  such  evidence  sufficient  upon 
the  fact  that  all  the  authorities  hold  it 
competent  to  prove  the  character  of  a  house 
by  proving  tne  general  reputation  of  its 
occupants  for  lewdness,  and  that  it  seemed 
to  them  that  there  is  no  material  difference 
between  proof  of  the  character  of  the  house 
and  proof  of  the  character  of  the  occupants 
of  the  house.  That  the  proof  of  one  estab- 
lishes the  other. 

But  the  court  in  this  case  did  hold  that 
an  instruction  that  "proof  of  the  general 
reputation  of  the  house  is  sufficient  to  es- 
tablish the  character  of  the  house,"  while 
correct  in  the  abstract,  was  error  as  a 
charge  upon  the  weight  of  evidence;  that 
it  was  the  province  of  the  court  to  admit 
the  evidence  and  of  the  jury  to  determine 
the  sufficiency  thereof.  And  in  Forbes  v. 
State,  35  Tex.  Crim.  Rep.  24,  29  S.  W.  784, 
a  similar  charge  was  said  to  be  obnoxious 
as  a  charge  upon  the  evidence.      J.  H.  B. 
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I  saw  it,  but  at  the  time  he  went  in  there  I 
wasn't  sitting  where  I  could  see. 

Q.  All  right.  Go  ahead  and  tell  what 
next  happened. 

A.  They  stayed  in  the  room,  I  suppose,  for 
twenty  or  thirty  minutes  and  came  out,  and 
Mr.  Reynolds  came  back  and  sat  down,  and 
the  girl  came  out  directly  with  either  a  slop 
bucket,  or  something  with  water  in  it,  or 
something  like  that.  During  the  time  they 
were  away,  this  little  girl  insisted  on  my 
going  to  room  with  her.  Before  they  came 
back,  the  little  girl  went  back  up  the  hall- 
way, and  there  was  a  girl  and  a  man  that 
entered  the  northeast  room;  that  door  was 
open  all  the  while  I  was  there. 

Q.  Do  you  remember  in  what  position 
they  were  when  you  saw  them? 

A.  I  wouldn't  say  that  the  man  was  sit- 
ting down  or  standing  up.  I  rather  think 
that  he  was  standing  up  dressing,  and  in 
his  shirt  sleeves;  anyhow,  he  passed  out  of 
the  room  and  I  wouldn't  say  where  he  went ; 
anyhow,  this  little  girl  walked  down  the 
*  hallway  while  Mr.  Reynolds  was  in  the  room 
with  the  other  girl,  and  she  said  to  me, 
"Why  don't  you  go  on  and  spend .  some 
money  with  the  little  girl?"  I  says,  "Well, 
I  am  not  feeling  very  well  this  evening," 
or  something  like  that;  I  don't  know  just 
what  it  was  that  I  said.  Now,  I  believe 
that  that  is  about  all  that  I  do  know  about 
it. 

Q.  Did  you  see  that  girl  again  who  was  in 
company  with  a  strange  man  who  was  dress- 
ing and  who  departed?  Did  you  see  her 
later,  after  he  departed? 

A.  After  the  man  departed? 

Q.  Yes,  after  he  left. 

A.  Well,  that  is  when  I  was  sitting  there 
talking  to  her  and  while  the'  little  girl  was 
gone.,  she  asked  me  why  I  didn't  take  the 
girl  and  spend  some  money  with  her;  it 
was  this  little  girl;  she  was  sitting  in  a 
chair,  as  I  remember,  just  inside  the  door; 
the  woman  was  sitting,  and  I  think  the 
man  was  standing  when  we  came  up. 

Q.  Where  did  she  go?  Where  did  the 
girl  go?     . 

A.  The  little  girl —  I  don't  know  other 
than  she  went — Let  me  see.  I  was  trying 
to  got  at  the  direction. 

Q.  Do  you  know  where  she  went? 

A.  Yes,  sir;   I  do. 
,     Q.  \Aniere  did  she  go? 

A.  She  went  west;  she  went  in  the  oppo- 
site direction  from  the  front-,  down  the  hall- 
way ;  I  don't  know  where  she  went. 

Q.  Was  she  the  girl  who  was  in  the  room 
with  the  strange  man? 

A.  The  little  girj  was  not;  this  larger  girl 
was;  the  one  that  I  talked  to  while  the 
little  girl  was  gone  was  the  girl  with  the 
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man;  she  was  sitting  inside  the  door,  and 
When  the  man  left,  and  this  little  girl 
walked  up  the  hallway,  she  talked  to  me. 

Q.  What  did  she  say  to  you? 

A.  She  said  to  me,  amox^  other  things, 
"Why  don't  you  take  the  little  girl  and 
spend  some  money?" 

Q.  Who  said  that? 

A.  This  big  girl  that  was  in  this  room 
with  this  man. 

Q.  Who  had  left? 

A.  Yes,  sir. 

By  Mr.  Glasser :  I  think  that  thia  ez&m- 
inatibn  is  as  leading  as  it  can  be;  this  wit- 
ness can  tell  what  is  necessary. 

By  the  Court:  Tell  what  happened  there 
and  relate  the  conversation  as  near  as  you 
can. 

A.  In  our  conversation,  she  remarked  she 
was  from  Oklahoma  City. 

Q.  Did  you  have  any  further  conversa- 
tion? 

A.  Yes,  sir;  we  did. 

Q.  Can  you  remember  what  it  was? 

A.  I  can;  yes,  sir. 

Q.  What  was  that  conversation? 

A.  I  says,  "Well,  how  do  you  find  busi- 
ness up  hera  to,  or  how  is  business  here 
compared  to  what  it  is  in  Oklahoma  City? 
Are  you  making  much  money  up  here?*' 
She  says,  "I  made  something  over  $60  this 
paflt  month." 

Q.  This  happened  in  what  county? 

A.  It  happened  in  Garfield  county. 

Q.  In  what  state  did  it  happen? 

A.  It  happened  in  the  state  of  Okla- 
homa. 

Q.  Do  you  remember  the  date? 

A.  I  do  remember  it,  yes. 

Q.  What  was  the  date? 

A.  It  was  on  the  2d  day  of  July. 

Q.  Of  what  year  was  it? 

A.  Of  the  year  of  3911. 

Q.  About  what  time  that  day  was  it? 

A.  It  was  about  9:15  o'clock  in  the  after- 
noon. 

.  H.  L.  Reynolds  testified  for  the  state  as 
follows : 

A.  Mr.  Burford  and  I  went  up  the  stairs 
Avhich  went  through  the  center  of  the  house, 
and  at  the  head  of  the  stairs  we  met  the  de- 
fendant, and  Mr.  Burford  engaged  her  in 
conversation.  I  heard  Mr.  Burford  ask  her 
if  she  knew  of  any  rooming  houses  for  sale, 
an<l  she  answered  that  there  were  one  or 
two,  she  thought;  nhe  named  several,  I 
think. 

Q.  Do  you  remember  what  next  was  said? 

A.  Yes,  I  remember  about  all  the  conver- 
sation that  took  place  at  that  time. 

Q.  ^^Hiat  was  the  next  thing  that  was 
said? 
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A.  He  asked  her  if  her  rooming  house  was 
for  sale. 

Q.  Did  she  reply  to  that? 

A.  She  did. 

Q.  What  did  she  say  in  reply  to  that? 

A.  She  said,  "No;"  that  she  was  doing  a 
pretty  good  business. 

Q.  What  was  the  next  that  was  said  be- 
tween them? 

A.  Mr.  Burford  asked  her  if  she  depended 
upon  her  rooms  for  keeping  up  her  house,  or 
whether  she  kept  some  girls;  she  said, 
"Yes;"  she  had  three  girls,  and  she  asked 
us  if  we  wouldn't  go  back  and  talk  with 
them.  We  went  to  the  front  of  the  build- 
ing, and  Mr.  Burford,  I  think,  was  in  the 
lead ;  there  were  two  girls  sitting  there,  and 
another  man,  and  the  man  and  Mrs.  Putman 
went  into  the  room  to  the  south  of  the 
front  there,  and  left  Mr.  Burford  and  I  there 
with  these  two  girls.  In  a  few  minutes  an- 
other girl  came  out  from  the  north  room  in 
front  and  sat  down,  and  there  were  the 
three  of  us  there  and  Mr.  Burford,  and  I 
was  talking  to  one  girl  there  and  Mr.  Bur- 
ford was  talking  to  the  other  two;  I  don't 
know  just  what  his  conversation  was  with 
them;  I  was  pretty  busy  myself,  but  some 
time  during  my  conversation  with  the  girl 
that  I  was  talking  to  we  were  talking  about 
Oklahoma  City  and  different  places  and 
things  in  that  place,  and  she  asked  me  if 
I  wouldn't  go  to  bed  with  her  and  go  to  a 
room  with  her,  and  I  asked  her  how  much 
she  wanted.  We  finally  agreed  upon  the 
price. 

Q.  What  was  that  price  you  agreed  on? 

A.  It  was  $2;  we  went  to  the  room;  this 
room  was  situated  just  west  of  the  north 
room  on  the  east  side,  and  we  used  the  sec- 
ond room  on  the  north  side  from  this  end 
of  the  building. 

Q.  Did  you  both  go  in  the  room  together? 

A.  Yes,  sir;  we  did. 

Q.  What  did  you  do  while  you  two  were 
in  there? 

A.  While  we  were  in  there  we  had  sexual 
intercourse  and  we  came  out;  Mr.  Burford 
and  I  left  the  building. 

Q.  What  took  place  in  that  room? 

A.  Why,  we  had  sexual  intercourse. 

Q.  Do  you  remember  any  conversation 
which  she  had  with  you  at  that  time? 

A.  I  couldn't  state  just  the  conversation; 
I  think  she  intimated  that  she  had  seen  me 
in  Oklahoma  City,  and  I  may  have  stated 
that  I  had  been  there. 

Q.  She  said  she  thought  she  had  seen  you 
there? 

A.  She  said,  anyhow,  that  she  thought  she 
had  seen  me  down  there.  As  we  were  going 
out  of  the  door,  she  said,  "You  are  not  a 
gentleman  if  you  turn  me  in." 

Q.  Where  did  you  go  next? 
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A.  Well,  do  you  mean  after  I  left  the 
room?  Do  you  mean  where  I  went  next 
after  I  left  the  room? 

Q.  Yes.  Where  did  you  next  go  after 
leaving  the  room? 

A.  Well,  I  entered  the  haJl  and  called  for 
Mr.  Burford. 

Q.  ITien  what  did  you  do? 

A.  We  then  left  the  building. 

Q.  This  happened  in  what  county,  Mri 
Reynold^? 

A.  It  happened  in  Garfield  county. 

Q.  In  what  state  did  it  happen? 

A.  In  the  state  of  Oklahoma. 

Q.  On  what  date  did  it  take  placet 

A.  The  date  was  the  2d  day  of  July. 

Q.  Now,  about  what  time  did  it  happen? 

A.  It  happened  about  9:16  o'clock  P.  u, 

P.  Chaney  testified  for  the  state  that  he 
resided  in  the  city  of  Enid  for  eighteen 
years,  tfnd  that  he  was  acquainted  with  the 
house  kept  by  appellant,  and  that  it  had  the 
general  reputation  in  that  community  of 
being  a  place  where  lewd  and  lascivious  per- 
sons of  both  sexes  congregated  for  the  pur- 
pose of  unlawful  cohabitation  or  sexual 
intercourse.  To  this  counsel  for  appellant 
objected  upon  the  ground  that  the  evidence 
was  incompetent,  irrelevant,  and  immaterial, 
and  for  the  further  reason  that  a  house  can- 
not have  a  reputation;  which  objection  was 
by  the  court  overruled,  to  which  action  of 
the  court  appellant  excepted. 

W.  J.  Roberts  testified  for  the  state  that 
he  had  lived  in  the  city  of  Enid  between 
thirteen  and  fourteen  years,  and  knew  the 
house  kept  by  appellant  and  that  it  had  the 
general  reputation  in  that  community  of 
being  a  house  where  lewd  and  lascivious 
persons  of  botli  sexes  congregated  for  un- 
lawful cohabitation  or  sexual  intercourse,  to 
which  evidence  appellant  objected  upon  the 
ground  that  it  was  incompetent,  irrelevant, 
and  immaterial,  and  for  the  further  reason 
that  a  bouse  cannot  have  a  reputation, 
which  objection  was  overruled  by  the  court, 
to  which  action  of  the  court  counsel  for  ap- 
pellant excepted.     The  state  here  rested. 

Appellant  testified  in  her  own  behalf  that 
she  was  keeper  of  the  house  in  question  and 
had  kept  said  house  for  about  a  year,  and 
that  on  the  night  when  the  house  was  vis- 
ited bv  Burford  and  Reynolds  there  were 
only  three  girls  there.  One  was  named 
Clara  Brown,  who  said  she  was  from  Okla- 
homa City;  the  other  was  a  Mrs.  Farris, 
who  claimed  to  live  in  El  Reno,  and  who  said 
she  was  in  Knid  for  the  purpose  of  visiting 
her  husband,  who  was  also  in  the  house 
at  that  time;  and  the  other  girl  was  named 
Maud,  who  had  been  in  the  employ  of  ap- 
pellant several  months  as  a  chambermaid; 
that  Clara  Brown  had  previously  been  at  the 
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house  of  appellant  two  weeks  and  had  come 
back  that  way  on  her  way  from  Oklahoma 
City  to  Joplin,  Missouri;  that  appellant 
waa  a  married  woman,  who  was  divorced 
from  her  husband,  and  that  she  had  been 
operating  and  managing  rooming  houses  in 
the  city  of  Enid  for  eight  years ;  that,  if  any 
of  the  girls  stopping  at  the  house  of  appel- 
lant had  ever  been  guilty  of  immoral  prac- 
tlces  there,  she  did  not  know  it.  Appellant 
did  not  deny  the  conversation  ol^the  wit- 
nesses Burford  and  Reynolds,  as  testified  to 
by  them.  Appellant  did  not  offer  any  evi- 
dence as  to  the  reputation  of  the  houBe  or 
as  to  the  character  or  business  of  the  per- 
sons  who  patronized  it. 

Mr.  Harry  O.  Glasser  for  appellant. 
Messrs.  Smith  C.   Matson  and  Joseph 
L.  Hull  iot  the  State. 

• 
Furman,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  authority  of  Carroll  v.  State,  4 
Okla.  Crim.  Rep.  242,  111  Pac.  1021,  and 
Smith  v.  State,  6  Okla.  Crim.  Rep.  380,  118 
Pac.  1003,  the  judgment  of  conviction  in  this 
case  should  be  affirmed  without  a  written 
opinion.  But  as  a  matter  of  respect  for  the 
earnestness  and  zeal  which  counsel  for  ap- 
pellant has  manifested  in  this  cause,  and 
the  courtesy  and  ability  with  which  he  has 
presented  his  contention  before  the  court, 
we  will  treat  the  questions  involved  a^ 
though  they  were  of  first  impression. 

Tlie  arguments  advanced  by  counsel  for 
appellant  may  be  grouped  under  the  general 
objection  that  the  verdict  of  the  jury  is  con- 
trary to  the  law  and  the  evidence.  The 
legal  question  presented  in  the  language  of 
counsel  for  appellant  is  "that  a  house  itself 
cannot  have  a  reputation,"  and  that  there- 
fore the  court  erred  in  admitting  the  testi- 
mony that  the  house  kept  by  appellant  had 
the  general  reputation  in  that  community  of 
being  a  house  where  lewd  and  lascivious 
persons  of  both  sexes  congregated  for  un- 
lawful cohabitation  or  sexual  intercourse. 
We  concede  that  the  position  assumed  by 
counsel  for  appellant  is  plausible  upon  its 
face,  and  that  it  is  supported  by  respectable 
authorities.  Upon  an  examination  it  will 
be  found  that  the  cases  supporting  this  con- 
tention are  all  from  states  in  Avhich  the 
common-law  doctrine  of  a  strict  construc- 
tion of  penal  laws  is  in  force,  which  compels 
a  very  narrow  view  of  such  matters.  But 
this  doctrine  is  not  in  force  in  Oklahoma. 
On  the  contrary,  it  is  repealed  by  the  ex- 
press language  of  our  statute,  which  requires 
that  all  statutes  shall  '*be  liberally  con- 
strued with  a  view  to  effect  their  objects 
and  to  promote  justice."  Rev.  Stat.  1910, 
§  2948.  It  was  in  obedience  to  this  statute 
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that  in  the  case  of  Buchanan  ▼.  State,  4 
Okla.  Crim.  Rep.  645,  36  L.RJL(N.S.)  83, 
112  Pac.  32,  this  court  disregarded  the  great 
weight  of  common-law  authorities  upon  tbi> 
question  of  construing  statutes.  Under  this 
statute  we  have  repeatedly  held  that  the 
corpus  delicti  may  be  proven  by  circum- 
stantial evijjence.  See  George  v.  United 
States,  1  Okla.  Crim.  Rep.  307,  97  Pac  1052, 
100  Pac.  46;  Brown  v.  State,  —  Okla-  Crim. 
Rep.  — ,  132  Pac.  359. 

In  the  case  of  Stewart  v.  State,  4  Okla. 
Crim.  Rep.  564,  32  KR.A.(N.S.)  505,  109 
Pac.  243,  and  in  the  case  of  State  ▼.  Coyle, 
7  Okla.  Crim.  Rep.  50,  122  Pac  243,  and  in 
the  same  case  on  motion  for  rehearing,  S 
Okla.  Crim.  Rep.  686,  130  Pac  316,  this 
court  held  that  an  offense  may  be  created  by 
defining  it  by  a  particular  description  of  the 
act  or  acts  constituting  it,  or  by  defining  it 
as  any  act  which  produces,  or  is  treasonably 
calculated  to  -produce,  certain  defined  or  de- 
scribed results.  In  fact,  without  a  single 
exception,  this  court  has  always  held  that 
the  penal  laws  of  this  state  are  to  be  given 
that  reasonable  and  liberal  construction 
which  will  enable  them  to  reach  and  destroy 
the  evils  at  whi^h  they  are  aimed.  For 
these  reasons  the  authorities  cited  by  coun- 
sel for  appellant  are  not  applicable  to  the 
question  now  before  us.  But,  even  if  they 
were  based  upon  statutes  in  all  respects  sim- 
ilar to  ours,  we  would  not  feel  disposed  to 
follow  them,  unless  we  understood  and  ap- 
proved the  principles  upon  which  they  are 
baaed.  In  the  early  case  of  Slater  ▼.  United 
States,  1  Okla.  dim.  Rep.  275,  98  Pac  110, 
this  court  said:  "Precedents  should  be 
weighed,  and  not  counted,"  and  "a  multi- 
plicity of  errors  does  not  make  right  that 
which  is  predicated  upon  false  premises,  and 
which  was  therefore  wrong  at  its  inception." 
We  then  declared  that  we  would  not  follow 
any  precedents,  it  mattered  not  by  what 
court  established,  unless  they  met  with  our 
approval,  as  a  matter  of  principle.  The 
habit  of  blindly  following  and  parrot-like 
re|)eating  precedents  without  reference  to 
the  principles  upon  which  they  are  based  is 
the  cause  of  most  of  the  confusion  and  con- 
flicts which  now  exist  among  the  decisions 
of  the  American  appellate  courts.  One  prac- 
tical illustration  is  worth  a  thousand  the- 
ories. Experience  is  the  acid  test  of  any 
theory. 

A  few  illustrations  will  demonstrate  the 
fallacy  in  the  reasoning  of  the  cases  relied 
upon  by  counsel  for  appellant.  What  is 
known  as  the  social  evil  is  the  great^vt 
danger  which  now  threatens  the  integrity  of 
society  and  the  purity  of  the  home.  It  pre- 
sents itself  in  many  different  forma.  At 
first  the  evil  was  local  in  its  character  and 
was  confined  to  ordinary  bawdyhouses  kept 
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by  individual  proprietors.  Then  the  rule 
contended  for  by  counsel  for  appellant  might 
have  been  sufficient.  But  in  the  develop- 
ment of  crime  it  has  gone  far  beyond  this. 
In  the  underworld  to-day  it  is  recognized  as 
a  regular  matter  of  commerce^  and  trusts 
are  organized  for  its  exploitation,  and  im- 
mense sums  of  money  are  made  tliereby. 
Thus  it  has  grown  to  become  the  infamy  of 
the  infamous.  The  greatest  states  in  the 
Union  and  the  Congress  of  the  United 
States  have  been  compelled  recently  to  pass 
stringent'  legislation  against  the  spread  of 
this  vice  and  its  attending  enormity,  the 
white  slave  trade.  The  old  doctrine  of  the 
common  law,  that  the  reputation  of  a  house 
could  not  be  proved,  will  not  begin  to  meet 
and  check  the  evil' as  it  presents  itself  to- 
day. It  is  a  fact  so  well  known  in  all  large 
citi«8  that  courts  take  judicial  knowledge  of 
it  that  houses  of  ill  fame  are  established 
and  kept  where  notoriously  lewd  persons  of 
either  sex  are  permitted  to  remain.  These 
establishments  are  exclusive  in  their  char- 
acter, and  present  an  air  of  gentility  and 
imminent  respectability.  They  are  patron- 
ized only  by  persons  of  both  sexes  who  live 
double  lives  and  against  whose  virtue  noth- 
ing is  publicly  known.  Eminent  and  un- 
suspecting girls  are  inveigled  into  such  es- 
tablishments, and  tli^ir  ruin  is  accom- 
plished. Men  and  women  of  supposed 
respectability  and  virtue,  and  against  wiiose 
reputation  no  legal  evidence  could  be  ob- 
tained, visit  these  houses  for  the  purpose  of 
indulging  in  unlawful  sexual  intercourse. 
This  is  really  the  most  insidious  and  dan- 
gerous form  in  which  the  social  evil  pre- 
sents itself.  It  is  more  dangerous  to  a  com- 
munity than  a  pesthouse  of  leprosy  would 
be.  If  the  general  reputation  of  such  a  house 
is  not  admissible  in  evidence  against  its 
keeper,  it  would  be  almost  impossible  for  the 
state  to  secure  a  conviction,  and  a  commu- 
nity in  which  it  was  established  would  be 
unable  to  relieve  it«olf  of  this  airhole  of 
hell  and  recruiting  office  for  perdition.  The 
men  who  patronize  such  houses  generally 
occupy  respectable  positions  in  society.  The 
women  who  accompany  th^n  are  generally 
so  heavily  veiled  as  to  make  recognition  im- 
possible; but,  if  recognized,  many,  if  not  all 
of  them,  will  be  found  to  occupy  respectable 
positions  in  society.  So  the  state  would  be 
forced  to  rely  largely  upon  the  reputation 
of  such  a  house  to  support  a  prosecution. 
The  practical  effect  of  the  position  of  coun- 
sel for  appellant  would  be  to  grant  im- 
munity to  the  keepers  of  such  houses,  it 
matters  not  where  located.  But  again,  if 
we  recognize  the  doctrine  contended  for  by 
counsel  for  appellant,  it  would  place  it  in 
the  power  of  those  who  control  these  houses 
to  organize  a  vice  trust  in  Oklahoma,  and 
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by  changing  the  women  kept  in  ordinary 
bawdyhouses  from  one  town  to  another,  and 
not  allowing  them  to  remain  in  one  place 
long  enough  for  their  true  character  to  be- 
come generally  known,  and  thereby  the  evi- 
dence which  the  authorities  relied  upon  by 
counsel  for  appellant  recognize  as  proper 
could  not  be  obtained  by  the  state.  Again, 
in  the  case  of  Nelson  v.  Territory,  5  Okla. 
512,  49  Pac.  920,  relied  upon  by  counsel  for 
appellant,  it  is  expressly  stated:  "It  is 
competent  for  the  prosecution  to  show  that 
the  house  is  resorted  to  by  people  of  both 
sexes  who  are  reputed  to  be  of  lewd  and 
lascivious  character.  From  evidence  of  the 
general  reputation  of  the  inmates  and  per- 
sons who  resort  thereto,  as  being  of  lewrl 
and  lascivious  character,  the  law  will  infer 
that  su(^  characters  resort  thereto  for  lewd 
and  immoral  purposes." 

If  the  reputation  of  those  who  resort  to 
the  house  may  be  proven,  ^hy  may  not  the 
reputation  of  the  house  itself  be  proven?  If 
this  inference  can  be  drawn  from  the  char- 
acter of  the  persons  who  resort  to  such 
houses,  why  can  it  not  be  drawn  from  the 
character  of  the  house  to  which  they  resort  ? 
If  children  go  to  a  building  which  has  the 
reputation  of  being  a  -schoolhouse,  does  not 
this  raise  the  inference  that  they  are  going 
there  for  the  purpose  of  being  educated? 
If  entire  strangers  are  seen  to  enter  a 
house  on  Sunday  which  has  the  general 
reputation  of  being  a  church,  would  this  not 
raise  the  inference  that  they  were  going 
there  for  the  purpose  of  engaging  in  re- 
ligious services?  Do  ladies  go  to  drug  stores 
to  purchase  millinery,  or  go  to  millinery 
stores  to  purchase  drugs?  As  a  matter  of 
principle,  we  are  unable  to  recognize  the 
doctrine  established  in  the  authorities  relied 
upon  by  counsel  for  appellant.  But  we  are 
gravely  told  thai  the  character  of  a  house  of 
ill  fame  can  be  established  by  proving  that 
the  inmates  have  been  fined  in  the  police 
courts  as  prostitutes.  In  police  courts  the 
fact  that  a  woman  resides  in  or  resorts  to 
a  hoiise  of  ill  fame  is  conclusive  of  the 
character  of  the  woman.  According  to  the 
position  of  counsel  for  appellant,  while  the 
reputation  of  a  house  may  not  be  admissible 
in  the  first  instance,  yet,  after  it  has  re- 
ceived the  seal  of  approval  of  the  police  court, 
it  then  becomes  competent  in  a  court  of 
record.  If  this  court  refuses  to  blindly 
follow  the  decisions  of  the  a/ppellate  courts 
of  other  states,  we  would  instantly  assume 
a  ridiculous  position  if  we  allowed  ourselves 
to  be  bound  by  the  decisions  of  a  police 
court.  So  as  a  matter  of  principle  we  sub- 
mit the  cases  relied  upon  by  counsel  for  ap- 
pellant will  not  stand  the  test  of  reason. 

But  we  are  told  that  the  character  of  a 
defendant  ii  never  admissible  in  evidence 
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unless  he  firsit  raises  this  issue.  There  are 
two  conclusive  answers  to  be  made  to  this 
objection:  First.  The  evidence  in  question 
does  not  go  as  to  the  personal  character  of 
the  defendant,  but  gqes  alone  to  the  reputa- 
tion of  the  house  she  is  charged  with  keep- 
ing, and  this  is  the  essence  of  the  crime  al- 
leged, without  reference  to  her  personal 
character.  It  is  true  that  the  character  of 
a  defendant  cannot  be  attacked,  as  a  general 
rule  of  law,  unless  it  is  first  placed  in  issue 
by  the  defendant;  but  like  all  other  general 
rules  this  has  its  exceptions. 

Mr.  Wigmore,  in  the  second  volume  of  his 
work  on  Evidence,  §  1020,  under  the  head  of 
"Keeping  a  House  of  111  Fame,  or  a  Dis- 
orderly House,"  says:  "Having  regard  to 
tl'c  circumstances  from  which  such  a  repu- 
tation arises,  and  the  difficulty  in  obtaining 
other  evidence  in  the  ordinary  way  from  un- 
impeachable witnesses,  it  seems  unquestion- 
able that  reputation  should  be  admitted  as 
trustworthy  and  necessary  evidence." 

We  find  the  following  in  the  Encyclopedia 
of  Evidence,  vol.  4,  p.  725 :  "Whether  repu- 
tation is  admissible  to  prove  that  a  house  is 
disorderly  is  a  question  concerning  which 
the  oases  are  conflicting.  But  the  weight  of 
authority  seems  to  be  that  evidence  of  repu- 
tation is  admissible  to  prove  the  character 
of  a  house,  and  particular  acts  of  lewdness 
or  prostitution  need  not  be  proved.  Cali- 
fornia.— Demartini  v.  Anderson,  127  Cal.  33, 
59  Pac.  207.  Connecticut. — State  v.  Main, 
^  31  Conn.  572 ;  State  v.  Morgan,  40  Conn.  46 ; 

*  CadAvell  v.  State,  17  Conn.  467.  Dakota. — 
Territory  v.  Stone,  2  Dak.  155,  4  N.  W.  397; 
Territory  v.  Chartrand,  1  Dak.  379,  46  N. 
W.  683.  Florida.— King  v.  State,  17  Fla. 
183.  Georgia. — Hogan  v.  State,  76  Ga.  82. 
Idaho. — ^People  v.  Buchanan,  1  Idaho,  681; 
Territory  v.  Bowen,  2  Idaho,  640,  23  Pac.  82. 
Indiana.— Betts  v.  State,  93  Ind.  375;  Whit- 
lock  V.  State,  4  Ind.  App.  432,  30  N.  E.  934; 
Grater  v.  State,  105  Ind.  271,  4  N.  E. 
461.  .  .  .  Massachusetts. — Com.  v.  Kim- 
ball, 7  Gray,  328;  Com.  v.  Cardoze,  119 
Mass.  210.  Michigan. — O'Brien  v.  People, 
28  Mich.  213.     Minnesota. — State  v.  Bres- 

•  land,  50  Minn.  281,  61  N.  W.  450;  State  v. 
Rcckards,  21  Minn.  47;  State  v.  Smith,  29 
Minn.  193,  12  N.  W.  524.  Montana.— State 
v.  Hendricks,  15  Mont.  194,  48  Am.  St.  Rep. 
666,  39  Pac.  93.  Nebraska.— Drake  v.  State, 
14  Neb.  535,  17  N.  W.  117.  New  Jersey.— 
Jannone  v.  State,  —  N.  J.  L.  — ,  45  Ala.  1032. 
Rhode  Island.— State  v.  Hull,  18  R.  I.  207, 
20  L.R.A.  609,  26  Atl.  191,  10  Am.  Crim. 
Rep.  427;  State  v.  Towler,  13  R.  I.  661. 
South  Carolina.— State  v.  McDowell,  Dud. 
L.  346.  Texas.— Sara  v.  State,  22  Tex. 
App.  639,  3  S.  W.  339;  Harkey  v.  State, 
33  Tex.  Crim.  Rep.  100,  47  Am.  St.  Rep. 
19,  25  S.  W.  291;  Golden  ▼.  State,  34 
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Tex.  Crim.  Rep.  143,  29  S.  W.  779;  Cook 
V.  State,  22  Tex.  App.  511,  3  S.  W.  749; 
Sylvester  v.  State,  42  Tex.  496,  1  Am. 
Crim.  Rep.  350;  Morris  v.  State,  38  Tex 
604;  Allen  v.  State,  15  Tex.  App.  320; 
Stone  V.  State,  22  Tex.  App.  185,  2  S. 
W.  585.  Wisconsin.— State  v.  Bmnell,  29 
Wis.  435."  On  the  same  subject  under  the 
head  of  bawdy  bouses,  on  page  503  in  volume 
14  of  Cyc,  we  find  the  following:  "Under 
cpnimon-laAV  principles  it  would  seem  that 
evidence  of  the  general  reputation  of  a 
house  would  be  inadmissible  upon  the  issue 
of  Whether  it  is  a  bawdyhouse,  and  so  quite 
a  number  of  authorities  hold;  but  very  many 
authorities  hold  that  the  reputation  of  the 
house  is  admissible." 

The  terms  "bawdyhouse"  and  "disorderly 
house"  are  used  interchangeably  and  mean 
the  same  thing. 

In  the  case  of  State  v.  Main,  31  Conn.  572, 
that  court  said:  *'3.  Evidence  of  the  repu- 
tation of  the  house  prior  to  the  discontinu- 
ance of  the  first  prosecution  was  properly 
received.  In  the  case  of  Cadwell  v.  State,  17 
Conn.  467,  it  was  held  that  evidence  of  the 
reputation  of  the  house  prior  to  the  com- 
mission of  the  offense  as  charged  in  the  in- 
formation, and  even  prior  to  the  enactment 
of  the  statute  on  which  that  prosecution 
was  founded,  was  admissible  to  prove  its 
reputation  at  the  time  of  the  offense  com- 
mitted, because,  as  remarked  by  Judge 
Storrs,  'evidence  of  the  reputation  of  the 
house  previous  to  a  particular  time  fairly 
conduced  to  show  its  reputation  after- 
wards.* " 

In  the  case  of  Territory  v.  Chartrand,  1 
Dak.  383,  46  N.  W.  584,  the  court  said: 
"The  first  error  assigned  is  this:  That  the 
court  erred  in  admitting  evidence  to  show 
the  general  reputation  of  "haracter  of  the 
house  kept  by  defendant.  In  disposing  of 
this  question,  it  is  understood,  as  the  fact 
appears,  that  the  defendant  was  the  propri- 
etor or  keeper  of  the  bouse  in  question. 
That  fact  being  established,  both  upon  prin- 
ciple and  authority,  we  think  the  testimony 
competent.  Acts  of  adultery,  acts  of  lewd- 
ness, acts  of  prostitution,  are  not  acta  to 
which  the  perpetrators  give  publicity  or  no- 
toriety. Shameless  and  degraded  indeed  must 
this  class  of  criminals  be  who  will  not  by  all 
the  means  within  their  power  conceal  and 
hide  their  shame.  Nor  is  it  a  crime  which 
ordinarily  will  be  attended  with  such  cir- 
cumstances as  is  calculated  to  lead  to  ex- 
posure and  detection.  No  immediate  death 
or  fatal  shot  will  invite  public  attention  to 
criminals.  From  the  necessitv  of  the  case, 
therefore,  we  are  unanimously  of  the  opinion 
that  this  testimony  was  properly  received." 

In  the  case  of  King  v.  State,  17  Fla.  191, 
the  court  said:     ''We  are  aware  that  the 
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courts  of  some  of  the  states  have  held  that 
evidence  of  reputation  of  the  house  as  a 
house  of  ill  fame  is  not  admissible,  but  be- 
liere  the  better  rule  to  be  that  adopted  in 
Connecticut.  In  that  state  the  language  of 
the  statute  is  precisely  similar  to  our  own, 
'keeping  a  house  of  ill  fame  resorted  to  for 
the  purposes  of  prostitution  or  lewdness  3' 
and  the  courts  of  that  state  have  held  that 
by  force  of  these  particular  words,  it  is  both 
permissible  and  necessary  to  prove  the  repu- 
tation, of  the  house." 

In  the  case  of  Betts  v.  State,  93  Ind..  376, 
that  court  said:  **Bouvier,  in  his  Law  Dic- 
tionary, defines  a  ^awdyhouse'  as  being  'a 
house  of  ill  fame,  kept  for  the  resort  and  un- 
lawful commerce  of  lewd  people  of  both 
sexes;'  and  other  law  dictionaries  and  law- 
writers  give  substantially  the  same  defini- 
tion. Accepting  this  definition  as  sufficient, 
it  has  been  held,  and  we  have  no  doubt  cor- 
rectly, that  the  terms  'bawdyh'ouse'  and 
'house  of  ill  fame'  are  synonymous.  State 
V.  Boardman,  64  Me.  523,  1  Am.  Crim.  Rep. 
351.  Webster's  Dictionary,  in  giving  the 
meaning  of  'bawdyhouse'  treats  the  term 
*hou8e  of  ill  fame'  as  its  synonym.  A 
'house  of  ill  fame'  may  thereifore  be  said 
to  be  a  iMiwdyhouse  kept  for  the  resort  and 
unlawful  commerce  of  lewd  people  of  both 
sexes.'  The  words  'house  of  ill  fame'  has 
consequently  a  well-defined  legal,  as  well  as 
generally  accepted,  meaning.  We  see  no 
objection  to  the  sufficiency  of  the  indictment. 
At  the  trial  one  Miller  was  examined  as  a 
witness  for  the  state.  He  stated  that  he  had 
been  acquainted  with  the  defendants  since 
about  the  Ist  of  April,  1882;  also  with  the 
bouse  in  which  they  had  lived,  as  well  as 
the  reputation  of  that  house  during  that 
period.  Over  the  objection  of  the  defend- 
ants, he  was  peimitted  to  further  state  that 
'the  general  reputation  of  that  bouse  was 
that  it  was  a  house  of  ill  fame,  a  house  of 
prostitution,'  and  complaint  is  made  that 
this  evidence  ought  to  have  been  excluded. 
The  authorities  are  not  entirely  in  accord 
upon  the  admissibility  of  such  evidence  in  a 
case  like  this,  but  we  think  the  decided 
weight  of  authority  is  in  favor  of  its  admis- 
sibility. Moore's  Criminal  Law  states  the 
rule  to  be  that  'a  house  of  ill  fame  may  be 
proved  to  be  such  by  direct  evidence,  or  by 
reputation,  or  by  circumstances;  as,  that 
the  inmates  were  reputed  to  be  prostitutes, 
or  that  prostitutes  and  libertines  frequented 
it»  or  that  lewdness  took  place  therein;'  and 
numerous  authorities  arc  cited  in  support  of 
these  several  propositions.  See  Moore, 
Crim.  Law,  §  1072,  and  notes.  State  \. 
Brunell,  29  Wis.  435,  one  of  the  oases'  cited 
by  Moore,  holds  that,  in  a  prosecution  for 
keeping  a  house  of  ill  fame,  the  state  must 
first  prove  that  the  person  charged  kept  the 
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house  in  question;  tltat  the  general  reputa- 
tion of  the  house,  and  of  its  frequenters  and 
the  defendant,  may  then  be  shown,  and,  if 
these  satisfy  the  jury  that  the  house  was 
kept  and  resorted  to  for  the  purposes  of 
prostitution  and  lewdness,  they  may  so  'find 
without  proof  of  particular  acts  of  prosti- 
tution or  lewdness  occurring  in  the  house. 
But  that  proof  that  the  house  was  reputed  to 
be  a  house  of  ill  fame,  or  that  its  frequent- 
ers and  the  defendant  were  persons  of  bad 
character  for  chastity  and  virtue,  is  not 
conclusive  of  the  defendant's  guilt.  Such 
facts  constitute  only  circumstances  proper 
to  be  considered  by  the  jury.  That  case  im- 
presses us  as  one  that  may  be  safely  fol- 
lowed in  this  state,  and  fully  sustains  the 
admissibility  of  the  evidence  of  Miller,  ob- 
jected to  as  above." 

In  the  case  of  State  v.  McDowell,  Dud.  L. 
346,  the  supreme  court  of  South  Carolina, 
in  an  opinion  by  Justice  O'Neal,  said: 
"When  it  is  shown  that  their  houses  were 
notorious — ^that  is,  known  to  the  whole  com- 
mimity — slb  common  bawdy  houses,  it  is  the 
same  thing  as  if  it  was  proved  that  over  the 
door  of  each  house  was  written  in  the 
abominable  law  word,  *^bawdy  within.'  Look 
to  the  reason  why  the  law  punishes  the 
offense.  It  is  because  such  houses  may 
draw  together  dissolute  and  disorderly  per- 
sons, to  the  danger  of  the  public  peace,  and 
may  corrupt  the  manners  of  both  sexes. 
Is  not  a  house,  notorious  as  a  bawdyhouse. 
the  very  thing  to  attract  dissolute  and  dis- 
orderly persons,  and  is  it  not  the  very  thing 
to  corrupt  the  manners  of  both  sexes?  To 
say  that  there  is  any  danger  of  a  virtuous 
woman  being  convicted  on  such  testimony 
is  utterly  absurd.  She  cannot  even  be  sus- 
pected until  she  has  lost  her  character,  and 
she  cannot  be  convicted  until  she  occupies 
a  position  furnishing  flagrant  proof.  But, 
if  such  a  charge  should  even  be  made 
against  a  virtuous  woman,  her  character 
will  be  her  shield:  and  in  her  vindication 
she  may  examine  into  the  foundation  and 
truth  of  every  particular  on  which  such 
a  charge  may  be  made.  I  think,  too,  a  de- 
cent regard  to  good  morals  should  always  be 
had  in  requisition  and  adduction  of  evidence 
in  a  court  of  justice.  Every  corrupting  fact 
which  can  be  supplied  by  general  proof 
should  be  excluded.  The  general  proof  here 
is  just  as  satisfactory  as  the  most  direct 
proof  can  be.  Why  should  more  be  required? 
The  law  does  not  require  it,  for  no  such  rule 
of  evidence  exists.  Tlie  liest  evidence  which 
the  nature  of  the  case  admits  of  is  an  old 
and  familiar  rule  that  has  been  complied 
with  here;  and  we  have  the  proof  of  the 
truth  of  the  old  saying  that  'what  everybody 
says  must  be  true,'  in  the  admission  of  th« 
zealous  counsel  for  the  defendants  that  he 
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had  not  a  doubt  of  their  guilt.  And,  in  a  case 
in  which  character  is  its  very  gist,  I  am 
willing  to  make  that  which  everybody  says 
the  evidence  on  which  a  jury  may^  if  they 
choose,  convict  defendants  for  keeping  a 
bawdyhouse." 

We  might  continue  to  quote  authorities  to 
the  same  effect  indefinitely.  These  are 
ample  to  show  that  we  are  not  without  sup- 
port in  the  matter  of  precedents  in  the  posi- 
tion which  we  have  assumed.  The  rule  for 
which  we  contend  is  in  strict  harmony  with 
the  fundamental  principles  of  justice.  If  a 
house  has  the  general  reputation  of  being 
a  bawdy  house,  such  reputation  must  be 
known  to  its  keeper,  and  can  only  be  gained 
and  maintained  on  account  of  the  conduct  of 
the  persons  who  resort  to  it.  It  is  incon- 
ceivable that  a  house  kept  for  proper  pur- 
poses should  ever  gain  the  general 
reputation  of  being  a  bawdy  house.  The 
reputation  of  the  house  is  the  advertise- 
ment of  its  keeper.  It  draws  customers  and 
is  a  source  of  revenue.  There  is  and  can  be 
no  injustice  in  holding  the  keeper  of  a  house 
responsible  for  its  general  reputation  when 
that  reputation  is  backed  up  by  any  evi- 
dence which  tends  to  show  that  it  is  well 
founded.  It  was  for  these  reasons  that  in 
the  case  of  Carroll  v.  State,  4  Okla.  Crim. 
Hep.  242,  111  Pac.  1021,  and  the  casfe  of 
Smith  V.  State,  6  Okla.  Crim.  Rep.  380,  118 
Pac.  1003,  that  this  court  held  that  in  a 
prosecution  for  the  keeping  of  a  bawdy- 
house  it  is  competent  for  the  state  to  intro- 
duce evidence  of  the  general  reputation  of 
the  house  in  the  community  in  which  it  is 
situated  as  to  its  being  a  place  where  lewd 
and  lascivious  persons  of  both  sexes  con- 
gregated for  the  purpose  of  unlawful  co- 
habitation or  sexual  intercourse.  But  it 
will  be  observed  that  this  court  has  never 
stated  that  such  evidence  alone  was  suffi- 
cient to  sustain  a  conviction.  We  are  of  the 
opinion  that  those  cases  which  so  hold  go 
too  far.  We  think  that,  while  this  evidence 
is  admissible,  yet  standing  alone  and  by 
itself  it  is  not  sufficient  to  sustain  a  convic- 
tion. Evidence  of  recent  possession  of  stolen 
property  is  always  admissible  in  a  prosecu- 
tion for  theft,  but  this  evidence  alone  will 
not  sustain  a  conviction,  but  must  be  con- 
sidered in  connection  with  all  the  other 
facts  and  circumstances  in  the  case.  The 
danger  of  convicting  a  defendant  alone  upon 
the  reputation  of  a  house  is  clearly  pointed 
out  in  an  opinion  by  Presiding  Judge  Arm- 
strong, handed  down  at  the  present  term  of 
the  court,  in  which  the  conviction  was  re- 
versed because  there  was  no  corroborating 
evidence.  But  in  Patterson's  Case,  —  Okla. 
Crim.  Rep.  — ,  132  Pac.  693,  the  admissi- 
bility of  evidence  of  the  reputation  of  the 
house  was  recognized  and  affirmed. 
46  L.R.A.(N.S.) 


We  have  discussed  this  question  fully, 
cause  counsel  for  appellant  so  strongly  in- 
sisted that  such  evidence  was  not  admissible 
for  any  purpose.  In  this  case  there  is  no 
question  that  the  appellant  kept  the  house. 
In  fact,  it  was  admitted. 

In  the  light  of  tlie  testimony  of  the  r^u- 
tation  of  the  house,  in  connection  with  the 
other  testimony  in  the  case,  the  jury  were 
fully  warranted  in  finding  the  appellant 
guilty. 

The  judgment  of  the  lower  eourt  ia  there- 
fore, in  all  things  affirmed. 

Armstronfir,  P.  J.,  and  ]>oyle»  J^  eon- 
cur. 

Petition  for  rehearing  denied. 


UNITED  STATES  CIIICUIT  COURT  OF 
APPEALS,  THIRD  CIRCUIT. 

ROBERT  A.  BOLE,  Plff.  in  Err., 

V. 

PITTSBURGH    ATHLETIC    COMPANY. 

(—  C.  C.  A.  — ,  206  Fed.  468.) 

Proximate    cause   —   amnsement   park 
—  Jostling  of  crowd. 

The  natural  jostling  or  pushing  of  a 
crowd  seeking  entrance  to  a  ball  game, 
which  causes  a  patron  to  be  pushed  againat 
a  trapdoor  left  open  in  a  passageway  lead- 
ing to  seats  on  an  upper  floor,  cannot  be 
considered  as  the  proximate  cause  of  the 
accident,  for  the  purpose  of  relieving  the 
owner  of  the  grounds  from  liability  for  n^- 
ligently  leaving  the  door  open  in  that  place. 

(May  14,  1913.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Pennsylvania  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  sus- 
tained by  plaintiff  while  a  patron  of  de- 
fendant's baseball  grounds.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gray,  Buffington,  and  Mc- 
Pherson,  Circuit  Judges. 

Messrs.  John  S.  WeUer  and  John  O. 
Wicks,  for  plaintiff  in  error: 

In  determining  what  is  proximate  cause 
the  true  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the 
negligence,  such  a  consequence  as  under  the 

Note. —As  to  liability  of  one  maintain- 
ing place  of  amusement  for  injury  to  pa- 
trons, see  note  to  Wodnik  v.  Luna  Park 
Amusement  Co.  42  L.RJ^.(N.S.)  1070,  and 
various  other  notes  referred  to  therein. 
And  see  also  Wells  v.  Minneapolis  Baseball 
&  Athletic  Asso.  post,  60(5. 
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Burrounding  circumstances  of  the  case 
might  and  ought  to  have  been  foreseen  b^' 
the  wrongdoer  as  likely  to  flow  from  his 
act. 

Pittsburgh  Southern  R.  Co.  v.  Taylor, 
104  Pa.  306,  49  Am.  Rep.  580;  Morrison  v. 
Davis,  20  Pa.  171,  57  Am.  Dec.  695;  Scott 
V.  Hunter,  46  Pa.  195,  84  Am.  Dec.  542; 
Hoag  Y.  Lake  Shore  &  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  653;  McGrew  v.  Stone, 
53  Pa.  436;  Thomas  v.  Central  R.  Co.  194 
Pa.  511,  45  Atl.  344;  Pennsylvania  R.  Co. 
V.  Bamett,  59  Pa.  259,  98  Am.  Dec.  346; 
Oil  Creek  &  A.  River  R.  Co.  v.  Keighron. 
74  Pa.  316;  Lehigh  Valley  R.  Co.  v.  Mc- 
Keen,  90  Pa.  122,  35  Am.  Rep.  644;  Cauley 
V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  98  Pa. 
498;  Oil  City  Gas  Co.  v.  Robinson,  99  Pa. 
1;   Pittsburgh  Southern  R.  Co.  v.  Taylor, 

104  Pa.  306,  49  Am.  Rep.  580;  West  Ma- 
honey  Twp.  v.  Watson,  112  Pa.  574,  56  Am. 
Rep.  336,  3  Atl.  866,  116  Pa.  344,  2  Am.  St. 
Rep.  604,  9  Atl.  430;  Quigley  v.  Delaware 
A  H.  Canal  Co.  142  Pa.  388,  24  Am.  St.  Rep. 
604,  21  Atl.  827;  Vallo  v.  United  States 
Exp.  Co.  147  Pa.  404,  14  L.R.A.  743,  30 
Am.  St.  Rep.  741,  23  Atl.  594;  Scott  v.  Al- 
legheny Valley  R.  Co.  172  Pa.  646,  33  Atl. 
712;  Wood  V.  Pennsylvania  R.  Co.  177  Pa. 
306,  35  LJLA.  199,  55  Am.  St.  Rep.  728,  35 
Atl.  699;  Boatwright  v.  Chester  &  M.  E.  R. 
Co.  4  Pa.  Super.  Ct.  279;  Roach  v.  Kelly, 
194  Pa.  24,  75  Am.  St.  Rep.  685,  44  Atl. 
1090;  Thomas  v.  Central  R.  Co.  194  Pa.  511, 

45  Atl.  344;  Shaughnessy  v.  Pittsburg,  20 
Pa.  Super.  Ct.  609;  Davis  v.  Snyder  Twp. 
196  Pa.  280,  46  Atl.  301;  Gudfelder  v. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  207  Pa. 
629,  67  Atl.  70,  15  Am.  Neg.  Rep.  672; 
Cohn  V.  May,  210  Pa.  615,  69  L.R.A.  800, 

105  Am.  St.  Rep.  840,  60  Atl.  301,  18  Am. 
Neg.  Rep.  247;  Marsh  v.  Giles,  211  Pa.  17, 
60  AtL  315;  White  v.  Roydhouse,  211  Pa.  17, 
13,  60  Atl.  316,  18  Am.  Neg.  Rep.  261;  Mc- 
Cabe  v.  Philadelphia,  217  Pa.  140,  66  Atl. 
247;   Lane  v.   Atlantic   Works,   111   Mass. 
136;    Benedict    Pineapple    Co.    v.    Atlantic 
Coast  Line  R.  Co.  55  Fla.  514,  20  L.R.A. 
(N.S.)  92,  46  So.  732;  Thomp.  Neg.  2d  ed. 
§  47;  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94   U.  S.  476,  24  L.  ed.  259;    Scheffer   v. 
Washington  City,  V.  S.  A  G.  S.  R.  Co.  105 
U.  S.  249,  26  L.  ed.  1070;  Atchison,  T.  k  8. 
F.  R.  Co.  V.  Calhoun,  213  U.  S.  1,  63  L.  ed. 
671,  29  Sup.  Ct  Rep.  321 ;  Pennsylvania  R. 
Co.  V.  Kerr,  62  Pa.  353,  1  Am.  Rep.  431; 
Pennsylvania  R.  Co.  v.  Hope,  80  Pa.  373, 
21  Am.  Rep.   100;    Potter  v.  Natural  Gas 
Co.  183  Pa.  676,  39  Atl.  7;  Hey  v.  Philadel- 
phia, 81  Pa.  44,  22  Am.  Rep.  733 ;  Cameron 
▼.  Citizens'  Traction  Co.  216  Pa.   191,   65 
Atl.  634;   Scott  v.  Hunter,  46  Pa.  192,  84 
Am.  Dec.  542;  Toders  v.  Amwell  Twp.  172 
Pa.  447,  51  Am.  St.  Rep.  750,  33  Atl.  1017; 
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Pittsburgh  v.  Grier,  22  Pa.  54,  60  Am.  Dec. 
J5;  Hill  V.  Winsor,  118  Mass.  251;  Oil  City 
Gas  Co.  V.  Robinson,  99  Pa.  1;  Bunting  v. 
Jlogsett,  139  Pa.  374,  12  L.R.A.  268,  23  Am. 
St.  Rep.  192,  21  Atl.  31,  33,  34;  Corbin  v. 
Pliiladelphia,  195  Pa.  461,  49  L.R.A.  716, 
78  Am.  St.  Rep.  825,  45  AtL  1070,  7  Am. 
Xeg.  Rep.  663;  Burrell  Twp.  v.  Uncapher, 
117  Pa.  353,  2  Am.  St.  Rep.  664,  11  Atl. 
619;  Quigley  v.  Delaware  &  H.  Canal  Co. 
142  Pa.  388,  24  Am.  St.  Rep.  504,  21  Atl. 
827;  Butterman  v.  McClintic-Marshall 
Constr.  Co.  206  Pa.  82,  65  Atl.  839. 

There  are  many  cases  where  the  intermedi- 
ate cause  is  the  direct  cause  of  the  injury, 
and  yet  the  defendant's  negligence  is  held 
to  be  the  proximate  cause  of  the  injury. 

Wagner  v.  Hazle  Twp.  216  Pa.  219,  64 
Atl.  405;  Sturgis  v.  Kountz,  166  Pa.  358, 
27  L.R.A.  390,  30  AtL  976;  Shearm.  &  Redf. 
Neg.  §  32;  Thomp.  Neg.  2d  ed.  §  64. 

The  same  rule  should  be  applied  to  de- 
termine whether  or  not  the  weakened  con- 
dition of  the  plaintiff  was  caused  by  the  in- 
juries which  he  received  in  the  accident. 

Davies  v.  McKnight,  146  Pa.  610,  23  Atl. 
320;  Brashear  v.  Philadelphia  Traction  Co. 
180  Pa.  392,  36  Atl.  914,  1  Am.  Neg.  Rep. 
678;  Batton  v.  Public  Service  Corp.  75  N. 
J.  L.  867,  18  L.RJ^.(N.S.)  640,  69  Atl.  164; 
McCafferty  v.  Pennsylvania  R.  Co.  193  Pa. 
339,  74  Am.  St.  Rep.  690,  44  Atl.  436,  6  Am. 
Neg.  Rep.  693;  Temme  v.  Schmidt,  210  Pa. 
507,  60  Atl.  168;  Pennsylvania  R.  Co.  v. 
Books,  67  Pa.  346,  98  Am.  Dec.  229;  Laing 
V.  Colder,  8  Pa.  481,  49  Am.  Dec.  633,  10 
Am.  Neg.  Cas.  144. 

This  is  not  a  case  where  the  court  would 
be  justified  in  taking  the  case  from  the  jury, 
and  saying  as  a  matter  of  law  that  the  de- 
fendant's negligence  was  not  the  proximate 
cause  of  the  injuries  to  the  plaintiff. 

Gudfelder  v.  Pittsburg,  C.  C.  ft  St.  L.  R. 
Co.  207  Pa.  629,  67  AtL  70,  16  Am.  Neg. 
Rep.  672;  Vallo  v.  United  States  Exp.  Co. 
147  Pa.  404,  14  L.RJ^.  743,  30  Am.  St.  Rep. 
741,  23  Atl.  594;  Pennsylvania  R.  Co.  ▼. 
Hope,  80  Pa.  373,  21  Am.  Rep.  100;  Lane  t. 
Atlantic  Works,  116  Mass.  136;  Stair  v. 
Kane,  84  C.  C.  A.  126,  166  Fed.  100. 

Messrs.  Clarence  Burleigh  and  Wil- 
liam A.  Challener,  for  defendant  in  error : 

The  plaintiff  would  not  have  come  in  con- 
tact with  the  door  but  for  the  fact  that  he 
was  pushed  by  an  unidentified  person. 

Even  a  common  carrier  is  not  bound  to 
protect  its  passenger  from  rudeness  or  bad 
manners  on  the  part  of  strangers  or  other 
passengers,  unless  such  conduct  amounts  to 
a  breach  of  the  peace. 

Graeff  v.  Philadelphia  &  R.  R.  Co.  161  Pa. 
230,  23  L.R.A.  606,  41  Am.  St.  Rep.  886,  28 
Atl.  1107,  6  Am.  Neg.  Cas.  376;  Ellinger  v. 
Philadelphia  A  B.  R.  Co.  163  Pa.  215,  34 
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Am.  St.  Rep.  697,  25  Atl.  1132,  6  Am.  Neg. 
Cas.  361;  Hayman  v.  Pennsylvania  R.  Co. 
118  Pa.  608,  11  Atl.  816;  Eisenbrey  ▼.  Penn- 
sylvania Co.  141  Pa.  666,  21  Atl.  636. 

The  proximate  cause  of  Bole's  injury  was, 
as  a  matter  of  law,  the  jostling  to  which  he 
was  subjected. 

Kelly  V.  Bennett,  132  Pa.  218,  7  L.R,A. 
120,  19  Am.  St.  Rep.  594,  19  Atl.  69;  Hun- 
ter V.  Wanamaker,  17  W.  N.  C.  232;  Tuff 
V.  Warman,  5  C.  B.  N.  S.  673,  27  L.  J.  C.  P. 
N.  S.  322,  5  Jur.  N.  S.  222,  6  Week.  Rep. 
693,  19  Eng.  Rul.  Cas.  194;  Johnson  v.  Hud- 
son River  R.  Co.  20  N.  Y.  66,  75  Am.  Dec. 
376,  12  Am.  Neg.  Cas.  336;  Lovett  v.  Chi- 
cago, 36  111.  App.  570;  Houston  A  T.  C.  R. 
Co.  V.  Beard,  42  Tex.  Civ.  App.  427,  93  S. 
W.  632;  Wills  v.  Ashland  Lights  Power  & 
Street  R.  Co.  108  Wis.  265,  84  N.  W.  998. 

The  proximate  cause  of  an  injury  is  that 
cause  which  immediately  precedes  and  di- 
rectly produces  the  injury,  without  which 
the  injury  would  not  have  happened. 

Lindvall  v.  Woods,  44  Fed.  856. 

Gray,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  case  before  us  arises  out  of  an  action 
in  the  court  below  for  personal  injuries  sus- 
tained by  the  plaintiff  below  (plaintiff  in 
error),  on  a  grand  stand  controlled  by  the 
defendant  below  (defendant  in  error),  at 
the  Forbes  Field  Baseball  Park,  in  the  city 
of  Pittsburgh. 

On  the  afternoon  of  September  16,  1911, 
plaintiff,  having  paid  his  admission,  was 
going  along  a  passageway  on  the  first  floor 
of  the  grand  stand,  toward  the  elevators, 
to  be  taken  up  to  his  box  in  one  of  the  gal- 
leries. On  that  particular  afternoon,  the 
defendant  had  allowed  to  remain  open  an 
iron  trapdoor,  3  feet  square,  covering  an 
opening  in  the  main  floor  of  the  grand 
stand,  leading  to  the  machinery  beneath 
that  operated  the  elevators.  When  shut, 
the  door  was  flush  with  the  cement  floor, 
and  formed  part  of  the  floor  of  ^he  passage- 
way. When  open,  the  top  of  the  door  faced 
the  elevators  and  narrowed  the  passageway 
between  it  and  the  elevators,  according  to 
the  presumably  accurate  measurement  of 
the  blueprint  in  evidence,  to  a  width  of  6 
feet.  It  was  testified  that  there  were  about 
20,000  people  at  the  game  on  that  particu- 
lar afternoon,  and  many  hundreds  of  them 
who  used  the  elevators  had  to  pass  through 
this  narrow  passageway.  The  door,  when 
raised,  stood  at  an  angle  of  about  80  or  85 
degrees  from  the  plane  of  the  opening  which 
it  was  designed  to  cover,  and  was  held  rig- 
idly in  place  by  brace  irons  on  either  side 
of  it. 

A  great  crowd  of  people  were  pressing  . 
through  this  passageway,  between  the  up- 1 
46  L.R.A.(N.S.) 


lifted  door  and  the  elevators,  which  became 
more  dense  at  that  point  from  the  pressure 
of  those  behind,  as  the  guard  rails  to  the 
elevators  only  admitted  one  at  a  time.  Tbe 
only  testimony  as  to  how  the  accident  hap- 
pened was  that  of  the  plaintiff  himself. 
The  following  is  the  essential  part  of  his 
testimony,  as  it  appears  in  the  record: 
"The  crowd  was  progressing  towards  the 
rear  to  get  into  the  elevator.  I  was  going 
along,  without  any  idea  of  any  obstruction 
in  the  way.  The  point  at  which  you  pass 
around  to  get  into  the  elevator,  around  the 
guard,  is  only  a  very  short  distance  from 
the  trapdoor,  which  was  propped  open, — ^I 
should  say  not  more  than  6  or  7  feet  [the 
evidence  of  the  blue  print  is  6  feet], — and 
this  dense  crowd  had  to  go  through  that 
small  opening.  Somebody  jostled  me,  and 
I  couldn't  see  anything,  lost  my  balance, 
and  went  right  over  this  thing.  Nobody 
could  possibly  have  escaped  it  in  the  posi- 
tion I  was  in.  The  trapdoor  extended 
about  3  feet,  and  I  fell  over  and  doubled  up 
like  a  jackloiife." 

Looking  at  a  photograph,  he  testified: 
"Well,  the  crowd  was  surging  through  here 
(indicating)  to  get  around  here  (indicat- 
ing) to  get  into  the  elevator.  I  was  coming 
around  the  crowd.  I  was  on  the  outside, 
the  crowd  surging  around  here.  .  .  . 
There  isn't  a  very  strong  light  here,  and  if 
you  are  not  watching  for  that  thing,  with 
the  crowd  around  you  it  is  hard  to  find.  I 
was  in  this  crowd  and  somebody  jostled  me. 
and  I  went  over  the  edge  of  it.  I  tripped 
here  first  and  lost  my  balance." 

On  cross-examination,  also,  he  says: 
"There  was  difficulty  on  this  particular  oc- 
casion, because  the  crowd  was  so  dense  no- 
body could  have  seen  it.  I  was  all  around 
in  that  crowd,  a  swirling  crowd,  trying  to 
get  through  a  7 -foot  opening.  I  should  say 
there  were  several  hundred  people  ahead  of 
me,  waiting  to  get  up  on  the'  elevator.  I 
recall  that  there  were  20,000  people  there 
that  day." 

The  case  was  submitted  to  the  jury  with 
a  charge  by  the  court,  and  a  verdict  was 
rendered  for  the  defendant.  After  refusal 
of  a  motion  by  plaintiff  for  a  new  trial,  to 
the  judgment  entered  on  this  verdict,  the 
present  writ  of  error  has  been  sued  out  by 
the  plaintiff.  The  assignments  of  error  are 
founded  upon  exceptions  to  certain  portions 
of  the  charge  of  the  court.  The  quesftion 
raised  by  these  assignments  concerns  the 
propriety,  in  relation  to  the  facts  of  the 
case,  of  what  was  said  by  the  court  in  its 
charge,  as  to  the  proximate  cause  of  the 
injury  suffered  by  the  plaintiff.  The  parts 
of  the  charge  excepted  to  are  as  follows: 
"Now,  if  you  find  the  defendant  was  not 
negligent,  then  that  is  the  end  of  this  ease. 
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Init  if  you  find  the  defendant  was  negli- 
gent, there  is  another  question  that  you 
are  to  consider,  and  that  is,  whether  that 
Diligence  was  a  direct  and  proximate  cause 
of  the  injuries  to  the  plaintiff.  .  .'  .  If 
the  plaintiff  ^was  jostled  or  pushed  and 
thereby  forced  upon  this  hatchway  door,  and 
if  he  would  not  have  come  in  contact  with 
the  hatchway  door  except  for  that,  then 
you  may  conclude  that  the  jostling  or  push- 
ing was  the  direct  rnd  primary  cause  of  the 
injury.  If  the  pushing  and  jostling  was 
the  direct  cause  of  the  injury  to  the  plain- 
tiff, then  you  could  not  hold  the  defendant 
for  injuries  which  were  caused  by  another. 
.  .  .  I  think  one  of  the  witnesses  testi- 
fied there  was  some  loss  of  power  and  the 
engineer  had  to  go  down  and  start  up  the 
power.  That  might  have  caused  an  un- 
necessary and  an  unusual  crowd  there,  but 
if  the  pushing  and  jostling  was  the  direct 
and  efficient  cause  of  the  injuries  to  the 
plaintiff,  without  which  he  would  not  have 
fallen  over  the  grating  and  had  been  hurt, 
then  the  verdict  should  be  for  the  defendant, 
becauae  you  cannot — should  not  make  one 
party  pay  for  what  another  party  has 
brought  about;  but  you  are  to  consider  all 
the  facts  in  the  case,  and  determine  whether 
or  not  the  jostling  and  pushing  was  the  di- 
rect and  proximate  cause,  or  primary  cause, 
or  whether  it  was  the  open  hatchway  door." 
We  are  compelled  to  differ  from  the 
learned  and  careful  judge' of  the  court  be- 
low, in  the  view  here  taken  of  the  applica- 
tion of  the  rule,  causa  proximaj  non  remota 
spectatur.  It  would  answer  no  good  pur- 
pose to  indulge  in  the  subtleties  of  abstract 
reasoning  to  which  this  maxim  so  often 
gives  rise.  In  its  juridical  sense,  it  would 
seem  incapable  of  such  definition  as  would 
furnish  a  practical  test  of  liability  or  non- 
liability in  a  given  case.  The  terms  used 
do  not  accurately  connote  the  conceptions 
they  are  intended  to  cover.  Whether  "prox- 
imate*' means  "nearest"  in  point  of  time 
or  space  to  the  result  complained  of  depends 
upon  circumstances.  "Primary"  may  some- 
times better  describe  the  efficient  or  re- 
sponsible cause  of  a  legal  liability, — ^though 
first  and  in  point  of  time  the  most  remote. 
In  many,  if  not  in  most,  cases,  that  cause 
of  an  injury  to  which  legal  liability  at- 
taches may  be  better  described  as  the 
"efficient"  cause.  So  many  elements,  how- 
ever, may  enter  into  the  determination  of 
what  is  the  efficient  cause,  and  («o  long  a 
train  of  antecedents  may  come  under  consid- 
eration, "but  for"  the  happening  of  any  one 
of  which  the  result  complained  of  would  not 
have  occurred,  that  we  may  still  be  in- 
volved in  the  difficulties  of  selecting  from 
the  train  of  antecedents  the  one  to  which 
should  attach  the  legal  liability  sought  to 
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be  imposed.  The  practical  application  of 
the  rule  must  depend  upon  the  circum- 
stances of  each  individual  case. 

Parsons,  in  his  work  on  Contracts  6th  ed. 
vol.  3,  p.  179,  says:  "Not  only  is  there  no 
definite  rule  or  clear  and  precise  principle 
given,  by  which  we  may  measure  the  near- 
ness or  remoteness  of  effect  in  this  respect; 
but  the  highest  judicial  authorities  are  so 
directly  antagonistic,  that  they  scarcely 
serve  as  guides  to  lead  us  to  a  conclusion. 
.  .  .  We  have  been  disposed  to  think 
that  there  is  a  principle,  derivable,  on  the 
one  hand,  from  the  general  reason  and  jus- 
tice of  the  question,  and,  on  the  other  hand, 
applicable  as  a  test,  in  many  cases,  and  per- 
haps useful,  if  not  decisive,  in  all.  It  is 
that  every  defendant  shall  be  held  liable  for 
all  of  those  consequences  which  might  have 
been  foreseen  and  expected  as  the  result  of 
his  conduct,  but  not  for  those  which  -he 
could  not  have  foreseen,  and  was  therefore 
under  no  moral  obligation  to  take  into  his 
consideration." 

For  this  rule,  the  author  refers  to  the 
hight  authority  of  Pollock,  Chief  Baron,  in 
Rigby  V.  Hewitt,  6  Exch.  240,  19  L.  J. 
Exch.  N.  S.  291.  This  rule,  so  far  as  it  ex- 
tends, satisfies  the  reason  and  common 
sense  which  is  the  essence  of  the  common 
law,  and  is  applicable  to  the  present  case. 

The  defendant  owned  or  controlled  the 
premises  upon  which  the  accident,  which  re- 
sulted in  the  injury  complained  of,  hap- 
pened. The  building  was  erected  for  the 
accommodation  of  the  large  crowds  that 
gather  to  witness  the  athletic  contests  and 
games,  which  were  conducted  by  the  defend- 
ant for  profit,  the  public  being  invited  to 
patronize  the  same.  The  entrance  and  pass- 
ageway along  which  the  plaintiff  proceeded 
after  paying  the  sum  demanded  for  his  ad- 
mission, was  necessarily  for  the  accommoda- 
tion of  the  crowds  who  were  expected  to 
throng  such  places  of  amusement.  It  is  not 
contradicted  that,  on  the  holiday  afternoon 
in  question,  about  20,000  people  were  pres- 
ent to  witness  a  game  of  baseball  that  ex- 
cited the  public  interest.  The  testimony 
of  the  plaintiff  is  not  contradicted,  that 
many  hundreds  were  crowding  through  the 
passageway  described,  which  led  to  eleva- 
tors, by  which  persons  were  taken  to  gal- 
leries on  an  upper  tier  or  floor.  That  the 
iron  trapdoor  in  the  concrete  floor,  on  the 
af^moon  in  question  and  while  the  crowd 
was  pressing  along  the  passageway,  had 
been  left  open  by  someone  in  the  employ  of 
the  defendant,  is  not  denied.  This  open 
door,  facing  the  elevators,  narrowed  the 
passageway  between  them  and  it  to  a  width 
of  about  6  feet,  and,  according  to  the  un- 
contradicted testimony  of  the  plaintiff,  the 
crowd  at  that  point  became  dense  from  the 
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pressure  of  those  behind  and  from  the  fact 
that  only  one  person  at  a  time  could  pass 
through  the  guard  rails  to  the  elevators. 
The  plaintiff  says  he  was  on  the  outside  of 
this  crowd;  that  is,  on  the  side  nearest  the 
trapdoor,  and  that  this  crowd  was  "surg- 
ing" through  the  narrow  passage  between 
the  trapdoor  and  the  elevator;  that  the 
light  was  not  very  bright;  that  by  reason 
of  the  crowd,  he  did  not  see  the  door;  and 
that,  by  being  jostled  by  someone  in  the 
crowd,  he  fell  across  the  edge  of  the  iron 
door  and  sustained  the  injuries  complained 
of.  There  is  nothing  to  indicate  that  such 
jostle  was  other  than  an  incident  of  the 
ordinary  pressure  of  a  crowd  thronging 
into  a  narrow  passage.  There  was  no  dis- 
order, no  assault  made  upon  him,  and  noth- 
ing to  indictae  other  than  the  normal  con- 
'dition  attending  a  thronged  and  crowded 
passageway. 

No  question  of  proximate  cause  is  here 
involved.  The  only  question  which  should 
have  been  submitted  to  the  jury  is  the  sim- 
ple one  of  the  defendant's  negligence.  The 
charge  was  not  that  there  was  negligence 
in  the  location  of  the  trapdoor  opening,  but 
in  the  alleged  improper  raising  of  the  trap- 
door, and  allowing  it  to  stand  as  a  barrier 
in  the  pathway  of  persons  approaching  the 
elevator.  In  disposing  of  this  question,  the 
jury  should  be  told  that  they  were  to  take 
into  consideration  the  conditions  which 
would  naturally 'arise  in  the  presence  of  a 
crowd,  and  defendant  should  be  held  liable 
for  those  consequences  (and  those  conse- 
quences only)  which  might  have  been  fore- 
seen and  expected  as  a  result  of  its  con- 
duct in  permitting  the  trapdoor,  under  the 
circumstances,  to  remain  open.  But,  as 
said  by  Mr.  Justice  Colt,  in  Hill  v.  Winsor, 
118  Mass.  251:  "It  is  not  necessary  that 
injury  in  the  precise  form  in  which  it  in 
fact  resulted  should  have  been  foreseen.  It 
is  enoufrh  that  it  now  appears  to  have  been 
a  natural  and  probable  consequence." 

We  are  therefore  compelled  to  the  con- 
clusion that  the  learned  judge  of  the  court 
below  was  in  error,  in  submitting  to  the 
jury,  as  was  done  in  those  portions  of  his 
charge  upon  which  the  assignments  are 
based,  the  question  whether  the  negligence 
of  the  defendant,  if  found  by  them,  was  the 
direct  and  proximate  cause  of  the  injuries 
to  the  plaintiff,  or  whether  the  jostling  and 
pushing  was  the  proximate  or  primary 
cause.  The  "surging  crowd"  and  the 
"jostling"  were  in  no  sense  the  juridical 
cause  of  the  accident,  though  they  were  the 
conditions  which  might  make  the  negligence 
of  the  defendant  the  efficient  cause. 

The  judgment  below  is  therefore  reversed, 
with  directions  for  a  venire  de  novo, 
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MINNEAPOLIS  BASEBALL  A  ATHLETIC 
ASSOCIATION,  Appt. 

(122  Minn.  327,  142  N.  W.  706.) 

Pleading  —  negligence  —  sufficiency. 

1.  In  this  a  personal  injury  action,  the 
complaint  contained  sufficient  allegations  of 
negligence,  and  the  objection  to  the  recep- 
tion of  any  testimony  thereunder  was  right- 
ly overruled. 

Baseball  iprounds  —  duty  to  patrons. 

2.  One  who  maintains  grounds  to  which 
the  public  is  invited  to  witness  games  of 
baseball  is  not  an  insurer  against  the  dan- 
gers incident  to  witnessing  the  game,  but 
is  required  to  use  the  care  and  precaution 
of  the  ordinary  prudent  person  to  protect 
the  spectators  against  such  dangers.  He 
is  not  required  to  anticipate  the  improbable. 
Same  ^  assumption  of  risk. 

3.  Persons  who  know  and  appreciate  the 
danger  from  thrown  or  batted  balls  assume 
the  risk,  and  they  cannot  claim  the  man- 
agement guilty  of  negligence  when  a  choice 
is  given  between  a  seat  in  the  open  and  cue 
behind  a  screen  of  reasonable  extent. 

Trial  ^  Jury  —  duty  of  qwner  of  base- 
ball grounds. 

4.  It  is  a  question  for  the  jury  what  pre- 
caution and  care  should  be  taken  by  the 
management  of  a  baseball  exhibition  to 
wara  and  safeguard  the  spectators  against 
the  dangers  incident  to  the  game. 

Damages  —  personal  Injury  —  expense 
of  nursing. 

5.  If  plaintiff  prevailed,  she  was  entitled 
to  recover  as  special  damages  the  reasonable 
value  of  the  nursing  necessitated  on  ac- 
count of  the  injuries,  notwithstanding  such 
nursing  was  rendered  by  a  member  of  the 
family  without  expectation  of  payment. 

Evidence     —     warnings     In     baseball 
grounds  —  effect  on  spectators. 

6.  Evidence  that  in  conspicuous  places  in 
the  grand  stand  were  signs  in  large  letters 
stating  that  the  management  will  not  be 
responsible  for  injuries  received  from 
thrown  or  batted  balls  was  admissible,  as 
tending  to  prove  a  precaution  taken  to  warn 
spectators  of  the  perils. 

Trial  —  Instructions  —  error. 

7.  Parts  of  the  charge  held  objectionable, 
though  not,  perhaps,  sufficient  to  require  a 
reversal. 

(July  3,  1913.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 

Headnotes  by  Holt,  J. 

Note.  —  As  to  liability  of  one  maintain- 
ing place  of  amusement  for  injury  to 
patrons,  see  refererces  in  footnote  to  Bole 
v.  Pittsburgh  Athletic  Co.  ante,  602. 
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denying  a  motion  for  judgment  notwith- 
standing the  verdict  for  plaintiif  or  for  a 
new  trial  in  an  action  brought  to  recover 
damages  for  personal  injuries  received  by 
plaintiff  while  attending  a  baseball  game 
upon  defendant's  grounds.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kerr,  Fowler,  Ware,  &  Fnr- 
ber,  for  appellant: 

A  married  woman  is  "not  entitled  to  re- 
cover the  expenses  incurred  for  medical 
treatment,  as  these  were  expenses  for  which 
her  husband  was  liable,  and  for  which  she 
was   not  liable." 

Belyea  v.  Minneapolis  St.  P.  &  S.  Ste. 
M.  R.  Co.  01  Minn.  224,  63  N.  W.  627; 
Gilson  V.  Cadillac,  134  Mich.  189,  95  N. 
W.  1086;  Morris  v.  Grand  Ave.  R.  Co.  144 
Mo.  600,  46  S.  W.  171;  Nelson  v.  Metro- 
poliUn  Street  R.  Co.  113  Mo.  App.  659,  88 
S.  W.  783;  Peppercorn  v.  Black  River  Falls, 
8»  Wis.  38,  46  Am.  St.  Rep.  818,  61  N.  W. 
79;  Newbury  v.  Getchel  &  M.  Lumber  & 
Mfg.  Co.  100  Iowa,  441,  62  Am.  St.  Rep. 
582,  69  N.  W.  747. 

The  posted  signs  that  the  management 
will  not  be  responsible  for  Ajuries  received 
from  thrown  or  batted  balls  constitute  a 
notice  and  warning  to  the  public,  the  con- 
sequences and  effect  of  which  should  have 
been  submitted  to  the  jury. 

These  signs  called  the  attention  of  plain- 
tiff to  the  possibilities  of  danger,  and  noti- 
fied her  that  she  must  assume  all  risks  in- 
cident to  putting  herself  in  a  position  where 
she  would  be  exposed  to  being  struck  by 
foul  balls,  and  warned  her  that  she  must 
assume  the  risks  incident  to  the  game. 

The  fact  of  knowledge  may  be  established 
by  circumstantial  evidence,  even  where  ac- 
tual knowledge  must  be  proved. 

Rine  v.  Chicago  &  A.  R.  Co.  100  Mo.  228, 
12  S.  W.  641;  Lynch  v.  Richardson,  163 
Mass.  160,  47  Am.  St.  Rep.  444,  39  N.  £. 
801;  Drennan  v.  Grady,  167  Mass.  415,  45 
N.  E.  741,  1  Am.  Neg.  Rep.  76;  Beauchamp 
V.  Saginaw  Min.  Co.  50  Mich.  163,  45  Am. 
Rep.  30,  15  N.  W.  65;  Parker  v.  Georgia 
P.  R.  Co.  83  Ga.  539,  10  S.  E.  233;  Memphis 
&  C.  R.  Co.  V.  Askew,  90  Ala.  5,  7  So.  823; 
Harris  v.  Simon,  32  S.  C.  593,  10  S.  E. 
1076;  Presby  v.  Grand  Trunk  R.  Co.  66 
N.  H.  615,  22  Atl.  554;  Godfrey  v.  New 
York,  104  App.  Div.  357,  93  N.  Y.  Supp. 
902;  Antonian  v.  Southern  P.  Co.  9  Cal. 
App.  718,  100  Pac.  883. 

Elnowledge  of  limitations  of  protection 
is  assumption  of  risk. 

Brannock  ▼.  Elmore,  114  Mo.  55,  21  S.  W. 
452. 

Defendant  was  bound  to  anticipate  only 
usual,  and  not  unusual  and  unheard  of,  con- 
ditions. 

Larkin  v.  (^Neill,  119  N.  Y.  226,  23  N. 
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E.  563;  Dunning  v.  Jacobs,  15  Misc.  85,  36 
N.  Y.  Supp.  455. 

If  one  chooses  to  take  risks,  he  must  bear 
the  possible  consequences. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston, 
95  U.  S.  697,  24  L.  ed.  542;  Sours  v.  Great 
Northern  R.  Co.  84  Minn.  230,  87  N.  W. 
766. 

Plaintiff's  election  to  take  the  more  dan- 
gerous position  directly  contributed  to  her 
injury. 

Morris  v.  Duluth,  S.  S.  A  A.  R.  Co.  47 
C.  C.  A.  661,  108  Fed.  749;  Dixson  v.  Union 
Ironworks,  90  Minn.  495,  97  N.  W.  376; 
Moody  V.  Smith,  64  Minn.  524,  67  N.  W. 
633;  Deering  v.  Canfield  &  W.  Co.  126  Mich. 
373,  85  N.  W.  874;  Groff  v.  Duluth  Im- 
perial Mill  Co.  58  Minn.  333,  69  N.  W.  1049 ; 
Bailey,  Personal  Injury,  f  1123;  Lumsden 
V.  L.  A.  Thompson  Scenic  R.  Co.  130  App. 
Div.  209,  114  N.  Y.  Supp.  423;  Missouri  P. 
R.  Co.  V.  Moseley,  6  C.  C.  A.  641,  12  U.  S. 
App.  601,  57  Fed.  922;  La  Riviere  v.  Pem- 
berton,  46  Minn.  6,  48  N.  W.  406;  Wherry 
V.  Duluth  M.  &  M.  R.  Co.  64  Minn.  416,  67 
N.  W.  223,  12  Am.  Neg.  Cas.  163. 

Mr.  D.  R.  Thomas,  with  Mr.  C.  V. 
Wblte,  for  respondent: 

It  is  unnecessary  to  allege  specifically  all 
the  acts  or  <Hnissions  constituting  negli- 
gence. 

Clark  V.  Chicago,  M.  &  St.  P.  R.  Co.  28 
Minn.  69,  9  N.  W.  76;  McCauley  v.  David- 
son. 10  Minn.  418.  Gil.  335:  Keating  v. 
Brown,  30  Minn.  9,  13  N.  W.  909;  Johnson 
V.  St.  Paul  A  D.  R.  Co.  31  Minn.  283,  17 
N.  W.  622;  Ekman  v.  Minneapolis  Street  R. 
Co.  34  Minn.  24,  24  N.  W.  291 ;  Olson  v.  St. 
Paul,  M.  &  M.  R.  Co.  34  Minn.  477.  26  N. 
W.  605;  Rolseth  v.  Smith,  38  Minn.  14,  8 
Am.  St.  Rep.  637,  35  N.  W.  665;  Rogers  v. 
Truesdale,  57  Minn.  126,  58  N.  W.  688; 
Hinton  v.  Eastern  R.  Co.  72  Minn.  339,  76 
N.  W.  373;  Ware  v.  Squyer,  81  Minn.  388, 
83  Am.  St.  Rep.  390,  84  N.  W.  126;  Kretz- 
schmar  v.  Meehan,  81  Minn.  432.  84  N.  W. 
220;  Smith  v.  Great  Northern  R.  Co.  92 
Minn.  11,  99  N.  W.  47;  Pope  v.  Great  North- 
em  R.  Co.  94  Minn.  429,  103  N.  W.  331; 
Casey  v.  American  Bridge  Co.  95  Minn.  11, 
103  N.  W.  623;  Christiansen  v.  Chicago,  M. 
&  St.  P.  R.  Co.  107  Minn.  341,  120  N.  W. 
300;  Bjelos  v.  Cleveland  Cliffs  Iron  Co. 
109  Minn.  320,  123  N.  W.  922. 

The  owner  or  occupant  of  premises  is 
boimd  to  exercise  ordinary  care  to  keep 
them  in  a  safe  condition  for  those  who  come 
upon  them  by  his  express  or  implied  invi- 
tation. 

Keffe  V.  Milwaukee  &  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393;  Nash  v.  Minne- 
apolis Mill  Co.  24  Minn.  601,  31  Am.  Rep. 
349;  Minneapolis  Mill  Co.  v.  Wheeler,  31 
Minn.  121,  16  N.  W.  698;  Lee  v.  Minneapolis 
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&  St.  L.  R.  Co.  34  Minn.  225,  25  N.  W.  399;  | 
Trask  v.  Shotwell,  41  Minn.  66,  42  N.  W. 
699;  Dean  v.  St.  Paul  Union  Depot  Co.  41 
Minn.  360,  5  L;R.A.  442,  16  Am.  St.  Rep. 
703,  43  N.  W.  64,  8  Am.  Neg.  Cas.  441; 
Ingalls  V.  Adams  Exp.  Co.  44  Minn.  128, 
46  N.  W.  325;  Johnson  v.  Ramberg,  49 
Minn.  341,  51  N.  W.  1043;  Galloway  t. 
Chicago,  M.  &  St.  P.  R.  Co.  56  Minn.  346, 
23  L.R.A.  442,  45  Am.  St.  Rep.  468,  57  N. 
VV.  1058;  Emery  v.  Minneapolis  Industrial 
Exposition,  56  Minn.  460,  57  N.  W.  1132; 
Ryder  v.  Kinsey,  62  Minn.  85,  34  L.RAi. 
557,  64  Am.  St.  Rep.  623,  64  N.  W.  94; 
Clarkin  v.  Biwabik-Bessemer  Co.  65  Minn. 
483,  67  N.  W.  1023;  Corrigan  v.  Elsinger, 
81  Minn.  42,  83  N.  W.  492,  8  Am.  Neg.  Rep. 
262;  Fredenburg  v.  Baer,  89  Minn.  241,  94 
N.  W.  683,  14  Am.  Neg.  Rep.  97;  Klugherz 
V.  Chicago,  M.  A  St.  P.  R.  Co.  90  Minn. 
17,  101  Am.  St.  Rep.  384,  95  N.  W.  586,  14 
Am.  Neg.  Rep.  368;  Marsh  v.  Minneapolis 
Brewing  Co.  92  Minn.  182,  99  N.  W.  630; 
Depue  V.  Flatau,  100  Minn.  299,  8  LJtA. 
(N.S.)  485,  111  N.  W.  1;  Hyatt  v.  Murray, 
101  Minn.  607,  112  N.  W.  881 ;  Famsworth 
V.  Farwell,  102  Minn.  371,  113  N.  W.  897; 
Stuelpnagel  v.  Paper,  C.  &  Co.  Ill  Minn.  3, 
126  N.  W.  281;  Larson  v.  Red  River  Transp. 
Co.  Ill  Minn.  427,  127  N.  W.  185;  Birnberg 
V.  Schwab,  65  Minn.  496,  66  N.  W.  341 ;  Mc- 
Quade  ▼.  The  Golden  Rule,  105  Minn.  326, 
117  N.  W.  484. 

The  accident  itself  may  be  proof  of  the 
negligence. 

Ryder  v.  Kinsey,  62  Minn.  85,  34  L.RA. 
667,  64  Am.  St.  Rep.  623,  64  N.  W.  94; 
Olson  V.  Great  Northern  R.  Co.  68  Minn. 
166,  71  N.  W.  6,  2  Am.  Neg.  Rep.  736;  John- 
son V.  Walsh,  83  Minn.  74,  86  N.  W.  910; 
Isherwood  v.  H.  L.  Jenkins  Lumber  Co.  84 
Minn.  423,  87  N.  W.  931 ;  Ulseth  v.  Crooks- 
ton  Lumber  Co.  97  Minn.  178,  106  N.  W. 
307;  Waller  v.  Ross,  100  Minn.  7,  12  L.RA.. 
(N.S.)  721,  117  Am.  St.  Rep.  661,  110  N. 
W.  252,  10  Ann.  Cas.  715,  21  Am.  Neg.  Rep. 
166;  Gould  v.  Winona  Gas  Co.  100  Minn. 
258,  10  L.R.A.(N.S.)  889,  111  N.  W.  264; 
Ccderberg  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  101  Minn.  100,  111  N.  W.  953; 
Parmelee  v.  Tri-State  Teleph.  ATeleg.  Co. 
103  Minn.  630,  116  N.  W.  1135;  Lehman  v. 
Dwyer  -Plumbing  &  Heating  Co.  104  Minn. 
190,  116  N.  W.  352;  McGuire  v.  Great  North- 
ern.R.  Co.  106  Minn.  192,  118  N.  W.  666: 
Stair  V.  Kane,  84  C.  C.  A.  126,  166  Fed. 
100;  Thomp.  Neg.  §§  996,  996. 

Therefore,  any  notice  of  a  limitation  of 
liability  must  be  clear  and  unmistakable, 
and  must  be  brought  to  the  notice  of  the 
gue^t, 

Thomp.  Neg.  §§  995,  996;  Purvis  v.  Cole- 
man, 21  N.  Y.  Ill;  Fuller  v.  Coats,  18  Ohio 
St.  343;  Read  v.  Amidon,  41  Vt.  16,  98 
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Am.  Dec.  660;  Stanton  ▼.  Leland,  4  E.  D. 
Smith,  88;  Bodwell  v.  Bragg,  29  Iowa,  232; 
Ramaley  y.  Leland,  6  Robt.  358;  Bernstein 
V.  Sweeny,  1  Jones  &  S.  271. 

The  owner  of  a  place  of  entertainment 
is  charged  with  an  affirmative  and  positive 
obligation  to  know  that  the  premises  are 
safe   for   the  public  use. 

Lusk  V.  Peck,  132  App.  Div.  426,  116  N. 
Y.  Supp.  1051,  affirmed  in  199  N.  Y.  646, 
93  N.  E.  377;  Thompson  v.  Lowell,  L.  &  H. 
Street  R.  Co.  170  Mass.  677,  40  LJtJL  345, 
64  Am.  St.  Rep.  323,  49  N.  E.  913;  Scott  ▼. 
University  of  Michigan  Athletic  Asso.  152 
Mich.  684,  17  LJIJ^.(N.S.)  234,  126  Am.  St. 
Rep.  423,  116  N.  W.  624,  15  Ann.  Cas.  616; 
Weiner  v.  Scherer,  64  Misc.  82,  117  N.  Y. 
Supp.  1008;  Coxhead  v.  Johnson,  20  App. 
Div.  606,  47  N.  Y.  Supp.  389. 

Holt,   J.,   delivered  the  opinion  of  the 

court: 

Appeal  by  the  defendant  from  an  order 
denying  its  motion  in  the  alternative  for 
judgment  or  a  new  trial. 

The  defendant  maintains  grounds  in  the 
city  of  Minneapolis  to  which  the  public  is 
invited  to  witness  games  of  baseball.  An 
admission  fee  is  ordinarily  charged,  but 
upon  certain  days  ladies  are  admitted  free. 
The  ball  grounds  are  on  the  block  bounded 
by  Blaisdell  avenue  on  the  west  and  Thirty- 
first  street  on  the  south.  The  old  grand 
stand  in  which  plaintiff  was  injured  was 
built  in  the  corner  formed  by  the  inter- 
section of  the  streets  mentioned.  It  was 
so  constructed  and  arranged  that  the  front 
seats — ^that  is,  those  nearest  the  players — 
and  the  parapet  in  front  were  at  least  6 
feet  from  the  ground,  then  passing  up  to- 
wards the  rear  each  row  of  seats  was  raised 
several  inches  above  the  row  next  in  front 
of  it.  The  home  plate  was  on  the  line 
bisecting  the  angle  formed  by  the  streets 
mentioned.  About  66  feet  back  of  the  home 
plate  was  the  front  row  of  a  section  of 
seats;  each  row  in  this  section  being  about 
25  feet  long,  and  perhaps  increasing  in 
length  toward  the  rear.  This  section,  to- 
gether with  the  rows  on  either  side  thereof 
running  parallel  to  Thirty-first  street  and 
Blaisdel  avenue,  respectively,  formed  three 
sides  of  an  octagon.  The  length,  however, 
of  the  rows  on  Thirty-first  street  was 
about  90  feet,  and  on  Blaisdell  avenue  near- 
ly the  same.  These  rows  were  broken  by 
aisles  running  from  front  to  rear.  The 
grand  stand  Avas  covered  by  a  roof  sloping 
slightly  to  the  rear.  The  front,  of  course, 
was  open;  the  space  from  the  top  of  the 
parapet  in  front  of  the  front  seats  to  the 
roof  being  about  16  feet.  Posts  8  inches 
square  supported  the  roof  in  front.  These 
were  placed  along  the  parapet  referred  to. 
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and  about  20  feet  apart,  except  the  two  be- 
hind the  home  plate,  which  were  25  feet 
apart,  one  at  each  end  of  the  center  section 
of  seats  above  spoken  of.  Foul  balls  and 
foul  tips  frequently  pass  from  the  home 
plate,  where  the  batter  stands,  toward  the 
grand  stand.  Naturally  that  part  of  the 
ground  stand  back  of  the  home  plate  is  the 
most  exposed  to  danger  from  such  balls 
and  tips,  and  to  protect  the  spectators  the 
defendant  had  a  wire  or  steel  screen 
(through  which  the  ball  could  not  pass) 
which  completely  covered  the  opening  from 
the  roof  down,  and  extended  between  the 
two  center  posts  mentioned,  and  thence  to 
the  next  adjoining  post  on  either  side,  so 
thai  in  all  about  65  feet  of  the  center  of 
the  grand  stand  was  protected  by  screen. 

Plaintiff  alleged  that  on  July  9,  1910,  she 
attended  a  game,  and  was  struck  with  such 
force  by  a  flying  ball  from  the  players  that 
her  collar  bone  was  fractured;  that  the 
only  way  of  protecting  spectators  from  the 
dangers  incident  to  the  game  was  to  place 
and  maintain  screens  between  the  players 
and  spectators;  and  that  "the  defendant 
did  place  and  maintain  in  such  position  a 
screen  or  netting  for  the  purpose  aforesaid, 
but  that  defendant  negligently  constructed 
such  screen  or  netting  of  insufficient  size 
to  furnish  such  protection;  that  the  plain- 
tiff saw  said  screen  or  netting,  and  was 
ignorant  of  the  fact  that  it  "was  of  insuffi- 
cient size,  and  was  ignorant  of  the  fact 
that  a  batted  ball  might  pass  the  same 
and  hit  the  spectators  in  said  grand  stand." 
The  answer  denies  negligence,  and  avers 
that  the  injury  was  accidental,  and  further 
that  the  plaintiff  was  injured  through  her 
own  negligence,  and  that  she  assumed  the 
risk  of  injury  from  flying  balls. 

Plaintiff  testified  that  she  took  a  seat  In 
the  front  row  of  seats  on  the  Thirty-first 
street  side,  about  10  feet  west  of  the  easter- 
ly end  of  the  street.  As  there  was  an  aisle 
and  box  seats  in  front  of  her,  she  was  about 
10  to  12  feet  to  the  rear  of  the  screen. 
She  selected  the  seat.  There  were  vacant 
seats  more  protected.  She  does  not  claim 
that  the  ball  which  struck  her  went  through 
the  screen.  She  thinks  it  curved  around 
the  end  of  it.  Her  companion,  seated  to 
her  right,  was  of  the  same  opinion,  and  also 
stated  that  she  thought  the  screen  extended 
to  the  east  about  8  feet  farther  than  where 
she  was  sitting.  All  the  other  thirteen  wit- 
nesses, who  professed  to  know  where  the 
plaintiff  was  when  she  was  hit,  are  agreed 
that  she  was  seated  farther  east  and  be- 
yond the  screen. 

It  is  not  necessary  to  discuss  each  error 
aaaigned.  They  may  be  considered  under 
the  claim  of  appellant  that  the  complaint 
does  not  state  a  cause  of  action,  that  the 
46  L.R.A.(N.S.)  .39 


defendant  was  entitled  to  judgment,  that 
the  testimony  of  the  value  of  the  nursing 
rendered  by  plaintiff's  mother  should  not 
have  been  received,  that  the  testimony  re- 
lating to  the  posting  of  certain  notices  in 
the  grand  stand  was  erroneously  excluded, 
and  alleged  errors  in  the  charge. 

We  think  it  sufficiently  appears  from  the 
complaint  that  the  danger  of  injury  to 
spectators  is  incident  to  a  game  of  baseball, 
that  it  is  necessary  for  those  who  manage 
such  public  amusement  to  protect  against 
these  dangers  by  screens,  that  the  defend- 
ant, in  the  performance  of  this  duty,  was 
negligent  in  not  furnishing  a  screen  of  suf- 
ficient size  to  give  protection,  and  that 
plaintiff  was  ignorant  of  that  fact.  The 
complaint  states  a  cause  of  action.  There- 
fore the  court  properly  overruled  the  ob- 
jection to  the  reception  of  any  evidence 
thereunder. 

The  court  left  the  jury  to  determine 
plaintiff^s  right  to  recover,  either  upon  her 
own  claim  that  she  was  within  the  screen, 
or  upon  the  defendant's  that  she  was  out- 
side, when  struck.  Upon  her  theory  the  de- 
fendant contends  that  the  course  of  the 
ball  was  so  unheard  of  that  no  duty  rested 
upon  defendant  to  protect  her  therefrom, 
and  that,  if  she  was  seated  outside  the 
screen,  she  knowingly  assumed  all  risk  from 
injury  from  foul  balls.  We  are  all  agreed 
that,  if  plaintiff  occupied  the  place  she  and 
her  companion  testify  to,  the  defendant  had 
performed  its  full  duty  for  her  protection, 
and  there  is  no  liability  for  the  injury.  It 
is  inconceivable  that  a  baseball,  when  fouled 
by  a  batter,  could  curve  around  the  end  of 
the  screen  in  the  manner  this  ball  is  said 
by  her  to  have  curved  anil  reach  her.  No 
one  claims  that  it  glanced  from  striking 
any  post  or  object  after  the  time  it  touched 
the  bat  and  before  it  struck  plaintiff.  The 
defendant  was  not  an  insurer  against  all 
perils,  nor  was  it  guilty  of  negligence  in 
failing  to  guard  against  improbable  dangers. 
Therefore,  if  the  court  had  submitted  the 
case  to  the  jury  solely  upon  plaintiff's 
claim,  or  if  all  the  evidence  had  sustained 
her  as  to  her  position  in  the  grand  stand, 
a  direction  for  judgment  would  have  been 
unavoidable. 

But  the  court  also  left  it  to  the  jury  to 
say  whether  a  recovery  should  be  had  if 
plaintiff  was  seated  outside  the  screen; 
and  she  may  have  been  mistaken  as  to 
where  she  was  seated.  Upon  this  view,  we 
think  it  cannot  be  said  as  a  matter  of  law 
that  there  is  no  cause  of  action.  It  has 
been  frequently  held  that  one  who  in- 
vites the  public  to  places  of  amusement, 
such  as  theaters,  shows,  and  exhibitions, 
must  exercise  a  high  degree  of  care  for  the 
safety  of  those  invited.     As  to  stairways. 
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platforms,  walks,  and  other  structures,  it 
may  be  said  that  the  duty  is  somewhat  sim- 
ilar in  degree  and  nature  to  that  owing 
from  a  common  carrier  to  its  passengers. 
Thomp.  Neg.  §§  995,  996;  Scott  v.  Univer- 
sity of  Michigan  Athletic  Asso.  152  Mich. 
684,  17  L.RA.(N.S.)  234,  126  Am.  St.  Rep. 
423,  116  N.  W.  624,  16  Ann.  Cas.  516.  But 
this  rule  must  be  modified  when  applied  to 
an  exhibition  or  game  which  is  necessarily 
accompanied  with  some  risk  to  the  spec- 
tators. Baseball  is  not  free  from  danger 
to  those  witnessing  the  game.  But  the 
perils  are  not  so  imminent  that  due  care 
on  the  part  of  the  management  requires  all 
the  spectators  to  be  screened  in.  In  fact, 
a  large  part  of  those  who  attend  prefer  to 
sit  where  no  screen  obscures  the  view.  The 
defendant  has  a  right  to  cater  to  their  de- 
sires. We  believe  that  as  to  all  who,  with 
full  knowledge  of  the  danger  from  thrown 
or  batted  balls,  attend  a  baseball  game, 
the  management  cannot  be  held  negligent 
when  it  provides  a  choice  between  a 
screened  in  and  an  open  seat,  the  screen 
being  reasonably  sufficient  as  to  extent  and 
substance. 

This  is  virtually  the  rule  applied  in  Crane 
V.  Kansas  City  Baseball  &  Exhibition  Co. 
168  Mo.  App.  301,  153  S.  W.  1076,  where  it 
is  said:  "Defendants  were  not  insurers  of 
the  safety  of  spectators,  but,  being  engaged 
in  the  business  of  providing  a  public  enter- 
tainment for  profit,  they  were  bound  to  ex- 
ercise reasonable  care,  t.  e.,  care  commen- 
surate to  the  circumstances  of  the  situation, 
to  protect  their  patrons  against  injury. 
[King  V.  Ringling,  145  Mo.  App.  285,  130 
S.  W.  482;  Murrell  v.  Smith,  152  Mo.  App. 
96,  133  S.  W.  76].  In  view  of  the  facts  that 
the  general  public  is  invited  to  attend  these 
games,  that  hard  balls  are  thrown  and 
batted  with  great  force  and  swiftness,  and 
that  such  balls  often  go  in  the  direction  of 
the  spectators,  we  think  the  duty  of  de- 
fendants towards  their  patrons  included 
that  of  providing  seats  protected  by  screen- 
ing from  wildly  thrown  or  foul  balls,  for 
the  use  of  patrons  who  desired  such  protec- 
tion. Defendants  fully  performed  that  duty 
when  they  provided  screened  seats  in  the 
grand  stand,  and  gave  plaintiff  the  oppor- 
tunity of  occupying  one  of  those  seats." 
And  if  it  had  appeared  clearly  that  plain- 
tiff knew  the  dangers  incurred  by  taking 
a  seat  in  the  open,  it  should  be  held  that 
she  assumed  all  risk  of  injury  from  balls 
thrown  or  batted  in  the  game.  We  do  not 
think  this  knowledge  conclusively  appears. 
In  the  Crane  Case,  supra,  one  of  the  stipu- 
lated facts  was  this:  "Baseball  is  our  na- 
tional game,  and  the  rules  governing  it 
and  the  manner  in  which  it  is  played  and 
the  risks  and  dangers  incident  thereto  are 
46  L.R.A.(N.S.) 


matters  of  common  knowledge."  But  we 
do  not  think  that  all  who  attend  baseball 
games  would  or  should  enter  such  a  stipu- 
lation. Only  those  who  have  been  struck 
with  a  baseball  realize  its  hardness,  swift- 
ness, and  dangerous  force.  Women  and 
others  not  acquainted  with  the  game  are 
invited,  and  do  attend.  It  would  not  be 
either  a  safe  or  reasonable  rule  to  hold  that, 
in  these  games  to  which  the  general  public 
is  invited,  no  duty  rests  upon  the  manage- 
ment to  protect  from  the  dangers  incident 
thereto,  other  than  -  by  a  proper  screen- 
ing of  part  of  the  seats.  What  precaution 
the  ordinarily  prudent  person,  furnishing 
a  public  amusement  of  this  kind,  should 
take  to  warn  and  protect  the  spectators 
from  the  attendant  dangers  of  which  they 
may  be  ignorant,  we  think  a  question  for 
the  jury. 

Over  objection,  plaintiff  was  permitted 
to  show  the  value  of  the  nursing,  rendered 
by  her  mother,  with  whom  plaintiff,  al- 
though of  age,  was  living.  It  does  not  ap- 
pear that  the  mother  expected  pay  therefor. 
The  authorities  are  not  agreed  that  the 
value  of  services  rendered  under  audi  cir- 
cumstances is  an  element  of  recoverable 
damages.  Goodhart  v.  Pennsylvania  R.  Co. 
177  Pa.  1,  56  Am.  St.  Rep.  705,  35  Atl.  191, 
and  Morris  v.  Grand  Ave.  R.  Co.  144  Mo. 
500,  46  S.  W.  170,  are  to  the  effect  that 
the  recovery  niay  not  include  the  value  of 
services  rendered  gratuitously.  In  Indiana 
it  is  settled  that  an  element  of  damage  in 
a  personal  injury  action  is  the  .reasonable 
value  of  nursing  and  caring  for  the  one  in- 
jured, regardless  of  whether  rendered  gra- 
tuitously or  under  promise  to  pay.  In  Penn- 
sylvania Co.  V.  Marion,  104  Ind.  239,  3  N. 
E.  874,  3  Am.  Neg.  Cas.  175,  the  court  says: 
"The  plaintiff,  having  testified  that  the 
nurses  who  attended  him  while  prostrated 
from  the  injury  did  so  voluntarily  and  with- 
out charge,  was  nevertheless  permitted,  over 
objection,  to  prove  by  his  attending  physi- 
cian what  their  services  were  worth.  This 
evidence  was  admissible  under  the  rulings 
in  Indianapolis  v.  Gaston,  58  Ind.  224,  and 
Ohio  &  M.  R.  Co.  v.  Dicker  son,  69  Ind.  317. 
These  services  were  necessary  to  amelior- 
ate the  condition  and  suffering  of  the  plain- 
tiff. That  they  were  voluntarily  and  gra- 
tuitously rendered  was  for  his  benefit,  and 
not  for  the  benefit  of  the  defendant.  Klein 
v.  Thompson,  19  Ohio  St.  669."  Brosnan 
V.  Sweetser,  127  Ind.  1,  26  N.  E.  655;  Vam- 
ham  V.  Council  Bluffs,  62  Iowa,  698,  3  N. 
W.  792,  and  Crouse  v.  Chicago  &  N.  W. 
R.  Co.  102  Wis.  196,  78  N.  W.  446,  778,  are 
to  the  same  effect. 

Belyea  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.'  Co.  61  Minn.  224,  63  N.  W.  627,  and 
other  cases  cited  by  the  appellant,  are  not 
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in  point,  for  the  reason  that  the  law  placed 
the  duty  to  furnish  medical  attendance  and 
nursing  upon  another  than  the  plaintiff  in 
the  case,  at  the  suit  of  whom  the  defendant 
would  be  liable.  We  adopt  the  rule  fol- 
lowed in  Iowa,  Indiana,  and  Wisconsin,  to 
the  effect  that  a  plaintiff  who  is  entitled 
to  recover  special  damages  for  nursing  in 
a  personal  injury  action  may  recover  the 
reasonable  value  thereof,  even  though  the 
nursing  was  rendered  by  a  member  of  the 
family  without  expectation  of  compensa-. 
tion.  Although  services  between  members 
of  a  family  or  relatives  are  not  often  paid 
for  in  cash,  the  tacit  understanding  is  that 
the  recipient  will  reciprocate  in  kind  when 
occasion  arises,  and  there  is  a  moral  obliga- 
tion so  to  do.  If  the  defendant's  tort  ne- 
cessitated the  nursing,  it  should  pay  the 
reasonable  value  thereof.  It  is  true  that 
the  recovery  is  limited  to  the  amount 
agreed  upon,  where  the  services  have  been 
rendered  with  the  understanding  that  pay- 
ment should  be  made;  but  it  is  also  true 
that,  if  the  agreed  price  is  more  than  the 
rpiL^onable  value,  the  recovery  cannot  ex- 
ceed such  value.  We  therefore  think  that 
the  amount  alleged  to  have  been  paid  or 
expended  may  be  said  to  state,  although 
not  directly,  nevertheless  by  permissible  in- 
ference, the  reasonable  value.  At  any  rate, 
we  would  not  reverse  on  the  ground  that 
the  value  of  the  nursing  was  not  alleged, 
because  a  slight  amendment  of  the  com- 
plaint would  obviate  the  objection. 

We  also  think  that  the  testimony  which 
was  offered  by*  the  defendant  that  signs  in 
large  letters  were  posted  at  the  entrance 
and  in  the  grand  stand  in  conspicuous  posi- 
tions should  have  been  received.  These 
signs  were:  ''The  management  will  not  be 
responsible  for  injuries  received  from 
thrown  or  batted  balls.  M.  E.  Cantillion, 
President."  As  hereinbefore  indicated,  a 
jury  might  ^nd  that  the  defendant  owed 
its  patrons  a  duty  other  than  providing 
some  seats  behind  screens;  that  it  must 
use  proper  care  to  impart  notice  of  the 
danger  incident  to  the  game.  It  is  true 
the  defendant  stated  that  it  could  not  prove 
that  the  plaintiff  saw  these  notices.  But 
that  is  not  decisive.  The  notice  may  serve 
a  twofold  purpose.  It  may  import  actual 
knowledge  to  the  plaintiff,  and  posting  it 
might  tend  .to  absolve  defendant  from  the 
charge  of  negligence  in  failing  to  warn  of 
danger.  If  the  jury  should  conclude  that, 
in  posting  these  notices  and  screening  a 
part  of  the  stand  for  the  use  of  those  who 
sought  protection,  the  defendant  had  per- 
formed its  full  duty  to  its  patrons,  then 
there  can  be  no  negligence  and  no  recovery, 
regardless  of  the  plaintiff's  actual  knowl- 
edge of  such  notices.  It  may  be  contended 
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that  these  signs  were  not  in  the  nature  of 
a  warning,  and  were  not  intended  for  that 
pm*pose.  Conceding  that  the  defendant  may 
not  escape  liability  by  merely  stating  it 
will  not  be  responsible,  nevertheless  we  do 
think  the  signs  convey  information  that  in- 
juries are  apt  to  happen  from  thrown  and 
batted  balls,  and  are  therefore  in  the  na- 
ture of  a  precaution  to  prevent  injury. 
The  signs,  as  well  as  the  screens,  bore  upon 
the  defendant's  conduct  with  respect  to 
precautions  taken  for  the  safety  of  the 
spectators;  they  also  bore  upon  the  ques- 
tion of  plaintiff's  assumption  of  risk.  If 
the  signs  conveyed  warning  or  information, 
the  mere  posting  in  conspicuous  places  in 
the  grand  stand  made  plaintiff's  observation 
of  them  a  question  for  the  jury,  without  di- 
rect proof  that  she  saw  them. 

Fault  is  found  with  the  court's  charge 
in  several  respects;  but,  since  there  must 
be  a  new  trial,  it  is  not  deemed  necessary 
to  discuss  the  errors  based  thereon,  except 
that  in  one  place  the  court  left  the  jury  to 
say  whether  the  screen  was  constructed  in 
a  reasonably  safe  manner.  There  was  no 
evidence  that  the  screen  was  defective,  or 
did  not  turn  the  ball,  so  that  technically 
the  court's  statement  was  not  correct;  but 
no  attention  was  called  to  the  inaccuracy 
at  the  time,  and,  if  that  were  the  only 
error  in  the  case,  it  would  not  be  reversed. 
It  may  be  also  said  that  the  question  of 
defendant's  negligence  did  not  depend  on 
the  extent  to  which  the  screen  should  ex- 
tend beyond  the  place  plaintiff  chose  for 
her  seat,  but  rather  upon  whither  the 
screen  furnished  was  one  which  the  ordi- 
narily prudent  person  would  deem  of  suf- 
ficient size  to  afford  reasonable  protection. 

Order  reversed,  and  a  new  trial  granted. 


PENNSYLVANIA    SUPRE3iE   COURT. 

JOHN  DAVIS  and  Wife,  Appts., 

v. 

DR.  J.  P.  KERR. 

•    (239   Pa.   361,   86    Atl.   1007.) 

Physician  ^  inclosing  spong^e  in  wound 
^  rule  placing  responsibility  on 
nnrse. 

1.  Surgeons  cannot  relieve  themselves 
from  liability  for  inniry  to  a  patient  by 
leaving  a   sponge   in   the   wound   after  an 

Note,  —  Liahility  of  physician  or  sur* 
geon  %ohere  foreign  material  is  left 
in  incision. 

Generally,  as  to  liability  of  operating 
surgeon  for  negligent  acts  of  interne  or  hos- 
pital nurse  in  caring  for  patient,  see  note  to 
Harris  V.  Fall,  27  Iy.I^.A.(N.S.)  J174» 
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operation,  by  the  adoption  of  a  rule  requir- 
ing the  attending  nurse  to  count  the  sponges 
used  and  removed,  and  relying  upon  auch 
count  as  conclusiye  that  all  sponges  have 
been  accounted  for. 

Brldenoe  —  borden  of  proof  —  care  of 
Burgeon. 

2.  The  burden  of  showing  care  is  upon 
a  surgeon  who  leaves  a  sponge  inclosed  in 
a  wound  alter  the  performance  of  an  opera- 
tion. 

Physician  —  leaving  sponge  in  wound  — 
liability. 

8.  A  surgeon  who  leaves  a  sponge  in  an 
abdominal  incision  after  an  operation  can- 
not escape  liability  for  the  resulting  in- 
jury, notwithstanding  be  relied  upon  the 
count  made  by  the  attending  nurses,  unless 
it  was  so  concealed  that  reasonable  care  on 
his  part  would  not  have  disclosed  it,  or 
conditions  were  such  that,  in  his  profession- 
al judgment,  further  exploration  for  sponges 
would  have  endangered  the  safety  of  the 
patient. 

(February  24,  1913.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Al- 
legheny County  in  defendant's  favor  in  an 
action  brought  to  recover  damages  for  neg- 
ligently leaving  a  sponge  in  the  body  of  the 
plaintiff  patient  after  an  operation.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jesse  H.  Wise,  William  B. 
Minor,  Joseph  W.  Walters,  and  Frank 
P.  Corbln  for  appellants.  ~ 


Messrs.  Clarence  Burleigh  and  William 
A.  Challener,  for  appellee: 

The  surgeon  is  liable  only  as  for  negli- 
gence. 

Akridge  v.  Noble,  114  6a.  949,  41  S.  E. 
78;  English  v.  Free,  205  Pa.  624,  55  AtL 
777;  McCandless  v.  McWha,  22  Pa.  261; 
Wohlert  v.  Seibert,  23  Pa.  Super.  Ct.  213. 

Stewart,  J.,  delivered  the  opinion  of  the 
court  : 

The  plaintiff  Mrs.  Gertrude  Davis,  with 
a  view  of  having  a  surgical  operation  per 
formed  on  her  person  by  the  appellee,  a 
professional  surgeon,  upon  the  latter's  sug- 
gestion, and  advice  and  with  his  assist- 
ance, secured  accommodations  at  Mercy 
Hospital,  in  the  city  of  Pittsburgh,  where 
the  operation  was  performed  by  appellee 
July  24,  1908.  The  plaintiff  was  suffering 
from  tubercular  peritonitis.  To  reach  the 
diseased  part,  an  incision  into  the  abdomen 
was  required,  sufficient  in  length  to  admit 
of  the  hand  of  the  operator  being  intro-. 
duced  for  the  manipulation  of  the  parts 
therein  inclosed  and  affected.  In  every  such 
operation  pads  or  sponges  are  introduced 
through  the  wound  to  take  up  the  secre- 
tions, the  flow  of  blood,  foreign  matter,  if 
any,  and  to  wall  off  the  intestines  from  the 
field  of  operation.  These  pads  or  sponges 
are  all  supposed  to  be  removed  before  the 
closing  up  of  the  incision.  But  in  this  case 
one  of  the  sponges  inserted,  a  piece  of 
gauze  about   12   inches  in  length,  through 


And  as  to  the  liability  of  a  physician  or 
surgeon  for  acts  of  associate  see  note  to 
Morey  v.  Thybo,  42  L.R.A.(N.S.)    785, 

Generally,  as  to  the  degree  of  skill  and 
care  of  specialist,  see  note  to  Rann  v. 
Twitchell,  20  L.R.A.(N.S.)    1030. 

It  is  generally  held  that  a  surgeon,  under 
his  duty  to  exercise  ordinary  skill  and  care 
in  performing  an  operation  upon  a  patient, 
is  liable  for  injuries  resulting  from  his  leav- 
ing a  foreign  substance,  such  as  a  gauze 
pad  or  sponge,  in  a  wound  or  incision. 

Thus,  a  surgeon  was  held  liable  for  in- 
juries resulting  from  his  leaving  a  gauze 
sponge  in  the  abdominal  cavity  of  the  pa- 
tient. Ruth  V.  Johnson,  96  C.  C.  A.  ^643, 
172  Fed.  191;  Palmer  v.  Humiston,  87  Ohio 
St.  401,  46  L.R.A.(N.S.)  640,  101  N.  E.  283; 
Gillette  v.  Tucker,  67  Ohio  St.  106,  93  Am. 
St.  Rep.  639,  65  N.  E.  643,  13  Am.  Ne?.  Rep. 
421;  Samuels  v.  Willis,  133  Ky.  450,  118 
S.  W.  339,  19  Ann.  Cas.  188;  Reynolds  v. 
Smith,  148  Iowa,  264,  127  N.  W.  192  (re- 
covery upheld  on  condition  of  remittitur). 
In  Reynolds  v.  Smith,  supra,  evidence  of  the 
method  adopted  at  the  hospital  where  the 
operation  was  performed,  to  determine 
whether  all  gauze  pieces  used  in  operations 
are  accounted  for,  was  held  inadmissible, 
where  the  physician  testified  that  his  method 
of  keeping  track  of  the  pieces  of  gauze  used 
required  the  nurses  to  count  them,  but  the 
46  I^.R.A.(N.S.) 


record  did  not  indicate  that  such  method 
was  followed  in  performing  the  operation 
on  plaintiff,  and  there  was  no  evidence  that 
any  precaution  had  been  taken  save  by  tying 
a  knot  in  the  second  piece  of  gauze  in- 
serted. The  court  observed:  "Had  there 
been  evidence  of  how  track  of  the  gauze  was 
actually  kept,  doubtless,  as  bearing  on  the 
issue  of  negligence,  testimony  that  this  was 
in  accord  with  custom  would  have  been  com- 
petent. In  the  absence  of  such*  evidence,  the 
rule  is  otherwise." 

To  close  an  incision  leaving  a  sponge  in 
the  body  is  malpractice.  Harris  v.  Fall, 
27  L.R.A.(N.S.)  1174,  100  C.  C.  A.  497,  177 
Fed.  79. 

In  an  action  against  a  surgeon  for  mal- 
practice, in  which  it  was  claimed  that  a 
sponge  or  pad  had  been  carelessly  left  in 
the  body  after  the  wound  had  been  closed, 
from  which  injury  had  resulted,  it  was  held 
not  error  in  Akridge  v.  Noble,  114  Ga.  949, 
41  S.  E.  78,  for  the  court  to  charge  the  jury 
that  if  they  believed  that  the  pad  or  sponge 
had  been  in  fact  left  in  the  body,  they 
sliould  then  determine  whether  it  was  so 
left  by  reason  of  the  failure  of  the  defend- 
ant to  exercise  due  care  and  skill ;  and  that 
he  owed  the  plaintiff  a  duty  to  exercise 
reasonable  care  and  skill,  in  performing  the 
operation;  including,  in  that  expression, 
not  only  the  opening  of  the  body  and  the 
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somebody's  mistake  or  negligence,  was  not 
removed,  but  was  allowed  to  remain  in  the 
abdomen  after  the  wound  had  been  sewed 
up.  Though  plaintiff  remained  in  the  hos- 
pital some  two  months  under  appellee's 
care  after  the  operation,  the  mistake  was 
not  discovered  until  more  than  nine  months 
following  the  operation,  when  a  second 
operation  was  required  for  the  removal  of 
the  sp<mge  that  had  been  overlooked.  This 
action  was  brought  by  Mrs.  Davis  and  her 
husband  against  the  surgeon  who  per- 
formed the  operation,  charging  him  with 
negligence  in  failing  to  remove  the  sponge 
in  the  first  instance.  In  view  of  the  dis- 
position we  propose  to  make  of  the  appeal, 
reference  need  be  made  to  but  a  single 
feature  of  the  case  as  disclosed  by  the  evi- 
dence. 

Mercy  Hospital  is  a  public  hospital,  sup- 
ported in  part  by  state  appropriations,  and 
is  under  the  charge  of  an  order  known  as 
Sisters  of  Charity.  The  defendant  was 
neither  a  director,  nor  was  he  one  of  its 
staff,  though  he  frequently  performed  oper- 
ations there.  When  he  or  other  surgeons 
operated  in  this '  hospital,  the  nurses  re- 
quired for  assistance  were  assigned  by  the 
Mother  Superior.  It  is  a  custom  prevail- 
ing universally  in  hospitals  of  this  char- 
acter^  when  an  operation  such  as  this  is  to 
be  performed,  to  commit  to  the  nurses  as- 
signed the  duty  of  preparing  in  advance,  by 
sterilization  and  otherwise,  an  adequate 
supply  of  sponges,  carefully  counted,  to  be 


taken  into  the  operating  room.  These 
nurses  having  in  charge  the  sponges  attend 
upon  the  operation.  It  is  the  business  of 
one  having  custody  of  the  sponges  to  hand 
them  to  the  operating  surgeon  as  required, 
while  it  is  the  duty  of  the  other  to  receive 
them  from  the  operating  surgeon  after  each 
has  served  its  purpose.  The  removed 
sponges  speak  for  themselves  as  to  number. 
When  the  operation  has  been  concluded, 
comparison  is  made  by  the  nurses  of  those 
removed  with  those  shown  to  have  been  in- 
troduced. In  this  case  the  defendant,  pre- 
paratory to  closing  up  the  wound  he  had 
made,  inquired  of  the  nurses  whether  their 
count  tallied,  and  whether  all  the  sponges 
had  been  removed,  and  it  was  only  upon 
their  replying  affirmatively  that  he  closed 
the  wound.  The  evidence  will  support  no 
other  conclusion  than  that  the  defendant 
was  misled  by  the  mistaken  count  of  the 
nurses.  Two  questions  were  left  to  the 
jury  to  pass  upon:  First,  the  credibility 
of  the  witnesses  who  testified  that  defend- 
ant, before  closing  the  wound,  had  inquired 
of  the  nurses  whether  all  the  sponges  had 
been  removed;  and,  second,  whether  the  gen- 
eral system  or  practice  of  permitting  the 
handling  and  counting  of  sponges  as  we 
have  above  indicated  was  reasonable.  The 
verdict  of  the  jury  was  an  affirmative  find- 
ing as  to  each.  The  only  assignments  of 
error  which  we  propose  to  consider  are 
those  which  relate  to  the  rulings  of  the 
court  with  respect  to  the  second  question. 


removal  of  the  affected  parts,  but  also  the 
use  and  handling  of  the  sponges  or  pad.  In 
this  case  there  was  a  verdict  for  the  de- 
fendant, the  evidence  showing  that  no  pads 
or  sponges  had  been  left  in  the  body. 

The  removal  of  all  appliances  used,  such 
as  gauze  pads  and  sponges,  is  part  of  the 
operation  which  a  surgeon  contracts  to  per- 
form (Akridge  v.  Noble,  supra,  and  Gillette 
V.  Tucker,  67  Ohio  St.  106,  93  Am.  St.  Kep. 
630,  65  N.  E.  643,  .13  Am.  Ncg.  Hep.  421), 
and  it  seems  that  an  error  in  a  nurse's 
count  will  not  relieve  a  surgeon  from  liabil- 
i^  for  failure  to  remove  such  an  appliance 
(Fahner  v.  Humiston,  87  Ohio  St.  401,  45 
IaK.A.(N.S.)  640,  101  N.  £.  283). 

But  in  Van  Skike  v.  Potter,  53  Neb.  28,  73 
N.  W.  295,  an  action  against  two  surgeons, 
one  of  whom,  in  performing  an  operation, 
broke  a  drill  and  left  the  point  imbedded  in 
the  patient's  kneecap,  the  defendants  were 
held  not  liable.  ''The  evidence  of  the  de- 
fendants on  the  point  under  consideration," 
said  the  court,  "was,  in  substance  that,  after 
the  operation  of  wiring  the  fractured  knee- 
cap was  completed,  the  plaintjff  was  suffer- 
ing greatly;  that  the  temperature  of  his 
body  was  abnormally  hieh  and  his  pulse 
abnormally  rapid,  and  that  the  knee  was 
highly  inffamed;  that  it  was  impossible  to 
remove  the  drill  point  without  breaking  the 
bone;  that  the  drill  p<Mnt,  as  well  as  all 
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other  instruments  used  in  the  operation,  had 
been  antisepticized,  and  it  was  the  unani- 
mous opinion  of  all  surgeons  and  physicians 
who  testified  in  behalf  of  the  ae^ndants 
that,  under  th^  circumstances,  the  leaving 
of  the  drill  point  in  tho  bone  was  proper. 
We  cannot  say  that  the  jury  was  wrons  in 
agreeing  with  the  defendants'  theory."  l4)on 
the  question  whether  defendants  were  neg- 
ligent in  not  advising  the  plaintiff  that  the 
drill  had  been  broken  and  the  point  left 
in  the  bone  of  his  kneecap,  the  court  said: 
"The  jury  have  found,  and  the  evidence  sus- 
tains the  finding,  that  the  defendants,  in 
keeping  the  plaintiff  ignorant  of  the  presence 
of  the  drill  point  in  his  kneecap,  were  in 
good  faith  exercising  their  best  professional 
judgment,  and  when  they  did  this  they 
cannot  be  held,  as  a  matter  of  law,  to  have 
been  guilty  of  negligence,  though  it  after- 
wards turned  out  that  they  were  mistaken 
as  to  the  effect  that  the  dVill  point  in  the 
bone  would  have  upon  the  plaintiff's  knee." 
It  was  held  in  Brown  v.  Bennett,  157 
Mich.  654,  122  N.  W.  305,  that  an  attending 
physician  who  engaged  a  surgeon  to  perform 
an  operation,  Mid  who  assisted  at  the  opera- 
tion, but  did  not  have  principal  charge  of 
it,  could  not  be  held  jointly  liable  with  the 
surgeon  for  neglect  to  remove  a  sponge  from 

!  the  wound.  J.  D.  C. 
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The  rule  of  practice  as  we  have  stated 
it  required  no  submlftsion.  That  the  pre- 
cautions it  required  in  order  to  avoid  the 
serious  mistake  of  allowing  a  sponge  to  re- 
main in  the  abdomen  after  the  wound  had 
been  closed  were  not  only  reasonable,  but 
wise,  was  not  a  subject  of  diapute.  A  ver- 
dict of  a  jury  is  not  needed  to  give  sanction 
to  a  rule  or  practice  in  surgery  adopted  and 
approved  so  universally  by  those  skilled  in 
the  science  of  surgery.  But,  aside  from 
this,  however  directly  the  negligence  in  this 
case  may  be  traced  to  the  nurses,  the  injury 
complained  of  could  not  be  referred  to  the 
rule,  but  to  the  nurses'  neglect  in  applying 
or  observing  the  rule.  Therefore,  as  thus 
understood,  the  reasonableness  of  the  rule 
was  not  a  question  in  the  case.  The  court 
should  have  given  the  jury  a  very  different 
understanding  of  what  the  reasonableness 
of  the  practice  involved  than  that  implied 
in  his  charge.  He  instructed  the  jury  as 
follows  (third  assignment) :  "If  you  de- 
termine the  custom  was  reasonable,  or  the 
practice,  or  whatever  you  choose  to  call  it, 
custom  or  practice,  among  the  surgeons  was 
reasonable,  and  Dr.  Kerr  followed  it,  then 
that  is  the  end  of  the  case,  and  jou  should 
return  a  verdict  for  the  defendant.  Stop 
there  and  return  a  verdict  for  the  defend- 
ant.'' There  is  here  an  unavoidable  impli- 
cation that  involved  in  the  rule,  as  an  es- 
sential part  of  it,  is  exemption  of  the 
operating  surgeon  from  liability  in  all  cases 
where,  as  here,  the  nurses  report  that  their 
count  shows  a  removal  of  all  the  sponges, 
and  the  wound  is  thereupon  closed  up  with 
a  sponge  remaining  within;  that  the  whole 
responsibility  for  the  mistake  is*  with  the 
nurses,  because  of  their  mistaken  count  of 
the  sponges.  Indeed,  the  whole  case  for  the 
defendant  was  conducted  on  this  theory, 
as  appears  from  the  examination  of  the 
witnesses;  and  that  the  learned  trial  judge 
had  no  other  appears,  not  only  from  the 
above  extract  from  the  charge,  but  from  his 
answers  to  the  several  points  submitted  by 
the  defendant. 

The  third  point  of  defendant  was  as  fol- 
lows: "It  being  the  undisputed  evidence  in 
the  case  that  the  counting  of  the  sponges, 
both  before  and  after  an  operation,  was  the 
duty  of  the  nurses,  and  not  of  the  operating 
surgeon,  and  it  being  further  undisputed 
that  the  nurses  reported  to  defendant.  Dr. 
Kerr,  that  all  the  sponges  had  been  ac- 
counted for,  the  verdict  of  the  jury  must  be 
for  the  defendant."  The  answer  was  (sev- 
enth assignment) :  "That  is  affirmed  if  you 
find  that  the  practice  or  custom  to  have  the 
nurses  count  the  sponges  is  a  reasonable 
and  proper  custom  or  practice."  The  in- 
struction not  only  misconceives  the  purpose 
and  object  of  the  rule  or  practice,  but 
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treats  it  as  a  rule  defining  the  whole  duty 
of  the  surgeon,  limiting  his  responsibility 
accordingly.  Manifestly  the  only  purpose 
in  introducing  the  approved  system  or  prac- 
tice was  to  reduce  as  far  as  practicable  the 
hazards  to  which  the  one  operated  upon  is 
exposed,  by  affording  additional  security 
against  such  accidents  as  here  occurred.  It 
certainly  did  not  contemplate  that  the  se- 
curity provided  was  to  be  the  only  security 
upon  which  the  patient  could  rely  for  the 
avoidance  of  such  mishaps,  displacing  en- 
tirely those  which  had  before  been  recog- 
nized, among  these  the  skill  and  observa- 
tion of  the  operating  surgeon,  which  had 
theretofore  been  employed  and  relied  upon 
to  see  that  all  the  sponges  had  been  re- 
moved. It  may  well  be  that,  because  of  the 
additional  security  provided,  the  burden 
theretofore  resting  upon  the  surgeon  was 
reduced;  that  whereas  l^efore  it  was  his  du> 
ty  to  take  accurate  count  of  the  sponges, 
this  duty  being  devolved  upon  the  attending 
nurses,  the  surgeon  is  enabled  to  give  closer 
attention  to  the  work  inunediately  before 
him.  We  can  well  understand  how  better 
results  can  in  this  way.  be  achieved.  But 
before  the  counting  of  the  sponges  by  the 
nurses,  and  before  the  wound  is  closed,  is  it 
reasonable  to  suppose  that  no  duty  rests 
on  the  surgeon  to  employ  his  skill  or  ob- 
servation to  assure  himself  that  no  foreign 
substance  has  been  allowed  to  remain  with- 
in? This  defendant  did  not  understand  the 
rule  or  practice  as  relieving  him  from  all 
responsibility  in  this  regard;  for  he  testi- 
fied that  he  supposed  he  had  removed  all  the 
sponges  and  pads,  and  that,  "when  those 
were  all  removed,  then  my  next  step  was  to 
confirm  that  supposition  by  the  statement 
of  the  nurse  whose  duty  it  is  to  count  the 
sponges,  and  to  have  her  tally  with  the 
nurse  who  is  handing  the  sponges  to  me, 
the  clean  sponges,  or  the  ones  that  haven't 
been  used."  In  making  the  observation 
which  led  him  to  conclude  that  he  had  re- 
moved all  the  sponges,  he  was  strictly  in 
the  line  of  his  duty,  and  acting  in  accord- 
ance with  the  rules  of  the  improved  prac- 
tice, according  to  his  own  testimony.'' 
Granting  the  credibility  of  his  testimony. 
the  only  question  of  fact  remaining  was: 
pid  he,  in  making  his  observation,  exercise 
reasonable  skill,  care,  and  prudence?  The 
surgeons  who  testified  in  behalf  of  the  de- 
fendant unite  in  saying  that  it  is  only  in 
most  exceptional  cases,  if  any,  that  the  sur- 
geon is  warranted  in  exploring  the  restored 
parts  after  the  count  of  the  sponges  by  the 
nurses.  We  can  understand  how  this  is  a 
reasonable  rule  of  practice;  but  it  does  not 
concern  us  here. 

The   question    relates    to  what   preceded 
the  count  by  the  nurses.    Here  the  surgeon 
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had  reached  the  conclusion  that  he  had  re- 
moved all  the  sponges,  a  mistaken  conclu- 
sion, hut  verified  by  the  nurses'  count.  In 
reaching  his  conclusion,  did  he  exercise  or- 
dinary skill?  We  see  nothing  in  the  evi- 
dence to  warrant  the  inference  that  he  did 
not;  hut,  on  the  other  hand,  we  find  noth- 
ing to  warrant  the  inference  that  he  did, 
which  is  far  more  important,  since  the  bur- 
den of  showing  care  was  upon  him.  Why 
was  a  foreign  substance  left  in  the  parts 
which  the  operating  surgeon  should  have  re- 
moved? It  was  for  him  to  acquit  himself 
of  negligence  with  respect  to  it.  The  sponge 
escaped  his  observation,  why?  Was  it  so 
hidden  and  concealed  that  reasonable  care 
on  his  part  would  not  have  disclosed  it,  or 
were  conditions  such  that,  in  his  profes- 
sional judgment,  further  exploration  by  him 
for  sponges  would  have  endangered  the  safe- 
ty of  the  patient?  In  a  word,  did  he  do  all 
that  reasonable  care  and  skill  would  re- 
quire? Except  as  one  or  the  other  of  these 
questions  can  be  answered  affirmatively 
from  the  evidence,  the  law  will  presume  to 
the  contrary,  and  attribute  the  unfortunate 
consequences  to  his  contributing  negligence. 
N'either  does  the  defendant,  nor  a  single 
witness  in  his  behalf,  undertake  to  give  any 
explanation  of  the  fact  that  here  a  sponge 
which  the  defendant  should  have  removed 
was  allowed  to  remain,  except  to  say  that 
the  nurses  failed  to  keep  accurate  count. 
For  all  that  appears  in  the  case  the  re- 
tained sponge  might  readily  have  been  dis- 
covered by  the  surgeon,  and  reasonable 
prudence  and  care  on  his  part  woulcl  have 
avoided  the  accident.  If  this  were  so, 
clearly  his  negligence  contributed  with  that 
of  the  nurses,  and  responsibility  therefor  in 
law  attaches.  The  case  must  be  tried 
again.  We  have  sufficiently  indicated 
wherein  the  error  on  the  first  trial  con- 
sists, and  such  of  the  assignments  of  error 
as  properly  fall  within  what  we  have  said 
are  affirmed. 

The  judgment  is  reversed,  with  a  venire 
facias  de  novo. 


TEKAS   SUPREMS   COURT. 

S.  W.  POWELL,  Plflf.  in  Err., 

V. 

HOUSTON    &    TEXAS    CENTRAL   RAIL- 
ROAD COMPANY. 

(104  Tex.  219,  135  S.  W.  1163.) 

Eminent  domain  —  obstrncting  travel  to 
bnsfness  property  —  compensation. 

1.  Compensation  must  be  made  for  dimi- 
nution in  value  of  business  property  by  the 
raising  of  the  grade  of  a  railroad  track 
across  the  street,  which,  by  the  complete 
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obstruction  of  travel  pending  the  work, 
which  is  unduly  prolonged,  and  by  caus- 
ing permanent  difficulty  of  access,  di- 
verts customers  from  the  property,  where 
the  Constitution  requires  compensation  to 
be  made  for  property  damaged  for  public 
use,  although  the  obstruction  is  not  within 
the  block  where  the  injured  property  is 
located. 

Same  ^  Injury  to  public  ^  special  in- 
Jury. 

2.  The  right  to  compensation  for  diminu- 
tion of  value  of  propertv  by  diverting  travel 
therefrom,  because  of  the  obstruction  of  a 
street  not  within  the  block,  is  not  defeated 
by  the  fact  that  other  property  within  the 
block  is  injured  in  the  same  way,  since  this 
injury  is  different  from  that  suffered  by  the 
public  at  large. 

Evidence  ^  measure  of  damages  suffi- 
ciency. 

3.  Evidence  that,  before  injury  to  prop- 
erty by  right  of  eminent  domain,  it  was 
worth  a  certain  sum,  and  after  the  injury 
it  was  worth  one  third  less,  is  sufficient  to 
carry  to  the  jury  the  question  of  the  amount 
of  damages  to  be  awarded  for  the  injury. 

Damages  ^  items  of  injury  —  loss  of 
profits. 

4.  Upon  the  question  of  damages  to  be 
awarded  for  obstructing  travel  to  a  place 
of  business  by  exercise  of  the  right  of 
eminent  domain,  evidence  is  sufficient  to 
carry  the  case  to  the  jury,  which  tends  to 

■  ■■I.  I  -  —  ■■■■»■        11    ■■■■I     — — ^^^M— ^^— — ^-^M^ 

Note.  —  Right  of  landotvner  to  damages 
for  obstruction  of  street  or  HigUvoay 
by  railroad  not  adjacent  to  his  prop' 
erty. 

The  earlier  cases  on  this  question  have 
been  collected  in  the  note  to  Scrutchfield  v. 
Choctaw,  0.  &  W.  R.  Co.  9  L.R.A.(N.S.) 
496. 

As  to  right  of  property  owner  whose  ac- 
cess from  one  direction  is  shut  off  or  in- 
terfered with  by  closing  or  adjoining  street, 
or  portion  of  street,  upon  which  he  is  sit- 
uated, see  notes  in  2  LJl.A.(N.S.)  269,  and 
30  L.R.A.(N.S.)637.  ■ 

As  there  stated,  where  the  landowner  suf- 
fers a  peculiar  damage  from  the  obstructed 
street,  he  may  recover,  although  the  ob- 
struction is  not  adjacent  to  his  property. 

In  Fitzer  v.  St.  Paul  City  R.  Co.  106  Minn. 
221.  18  L.R.A.fN.S.)  268,  127  Am.  St.  Rep. 
557,  117  N.  W.  434,  the  occupation  of  a 
street  by  the  construction  of  a  permanent 
improvement  at  a  point  88  feet  from  prem- 
ises fronting  thereon,  with  the  result  that 
pedestrians  travel  on  that  side  of  the  street 
was  diverted  in  other  directions,  was  held 
to  constitute  an  interference  with  the  nat- 
ural property  rights  enjoyed  by  the  owner, 
and  therefore  to  entitle  him  to  damages. 
A  feature  which  distinguished  the  plain- 
tiff's premises  from  other  property  farther 
down  the  street,  as  showing  that  the  dam- 
age likely  to  follow  to  him  was  not  the 
same  in  kind  as  suffered  by  the  public  gen- 
erally, was  the  fact  that  no  street  inter- 
vened between  the  cul  de  8ac  and  his  lot. 
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show  the  volume  of  business  done  before  and 
after  the  obstruction,  the  average  profit 
made,  and  the  loss  of  regular  customers,  and 
difficulty  in  filling  orders  because  of  the 
obstruction. 

(March  29,  1911.) 

IP  RROR  to  the  Court  of  Civil  Appeals  for 
!i  the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  reversing  a  judgment  of 
the  District  Court  for  Navarro  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  injury  to  plaintiff's  prop- 
erty alleged  to  have  been  caused  by  the  ob- 
struction of  a  street  by  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Treadwell  &  TarvQr  and  Rich- 
ard Mays,  for  plaintiff  in  error: 

Where,  in  changing  a  grade  level  across 
a  public  street,  a  railway  company  makes 
the  crossing  impassable,  or  puts  it  in  such 
condition  as  unnecessarily  to  impair  its 
usefulness,  and  then  abandons  the  work  for 
six  months,  leaving  it  blocked  and  impass- 


able, it  is  guilty  of  negligence  ^^  te,  and 
liable  for  any  resultant  damages. 

St.  Louis  Southwestern  R,  Co.  v.  Byas,  12 
Tex.  Civ.  App.  657,  35  S.  W.  22;  St  Louis 
Southwestern  R.  Co.  v.  Smith,  49  Tex.  Civ. 
App.  1,  107  S.  W.  641 ;  International  ft  Q. 
N.  R.  Co.  V.  Butcher,  —  Tex.  Civ.  App.  — , 
81  S.  W.  820;  Missouri,  K.  &  T.  R.  Co.  v. 
Davi3,  63  Tex.  Civ.  App.  647,  116  S.  W. 
427;  Texas  C.  R.  Co.  v.  Randall,  51  Tex. 
Civ.  App.  249,  113  S.  W.  181;  Kentucky 
Heating  Co.  v.  Hood,  133  Ky.  383,  22  L.RJI. 
(N.S.)  688,  134  Am.  St.  Rep.  467,  118  S. 
W.  337. 

Plaintiff's  damages  were  special  and  re- 
coverable. 

St.  Louis  Southwestern  R.  Co.  v.  Byaa, 
12  Tex.  Civ.  App.  657,  35  S.  W.  22;  St 
Louis  Southwestern  R«  Co.  v.  Smith,  49 
Tex.  Civ.  App.  1,  107  S.  W.  640;  Farmers' 
Co-op  Mfg.  Co.  V.  Albemarle  &  R.  R.  Co. 
117  N.  C.  679,  29  L.R.A.  700,  53  Anu  St. 
Rep.  606,  23  S.  E.  43;  Qalvestcm,  H.  ft  8. 
A.  R.  Co.  V.  DeGroff,  102  Tex.  433,  21 
L.R.A.(N.S.)  749,  118  S.  W.  134. 

It  is  not  a  sufficient  reason  for  disallow- 


while  as  to  other  property  there  was  an 
intervening  street. 

In  Ellis  V.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
131  Mo.  App.  396,  111  8.  W.  839,  where  the 
obstruction  was  in  an  alley  upon  which 
plaintiff's  premises  abutted,  and  about  100 
feet  from  the  plaintiff's  premises,  and  it 
completely  cut  off  communication  to  his  lot 
by  way  of  the  obstructed  alley,  and  there 
were  no  intervening  streets  or  alleys  by 
which  plaintiff  might  come  into  or  go  out 
of  the  alley,  and  thence  to  or  from  her 
property,  plaintiff  was  held  to  suffer  a  dif- 
ferent kind  of  damage  from  the  general 
public,  and  to  be  entitled  to  damages  for 
the  obstruction. 

The  fact  that  there  are  streets  on  other 
sides  of  property  does  not  prevent  a  re- 
covery for  such  obstruction.    Ibid. 

So,  in  Illinois  C.  R.  Co.  v.  Elliott,  129 
Ky.  121,  110  8.  W.  817,  where  a  street  was 
entirely  obstructed  several  hundred  feet 
from  premises,  the  owner  thereof  was  held 
to  have  a  right  to  recover  damages  therefor. 

In  Idaho  ft  W.  N.  R.  Co.  v.  Nagle,  106 
C.  C.  A.  578,  184  Fed.  598,  where  the  rail- 
road obstructed  a  street  near  plaintiff's 
premises,  and  there  was  evidence  tending 
to  show  that  it  was  so  near  the  premises 
and  of  such  character  as  to  inconvenience 
and  injure  the  plaintiff  in  an  essentially 
different  manner  from  the  public  at  large, 
damages  were  allowed  to  the  plaintiff. 

Apparently,  the  obstruction  in  Gray  v. 
Charleston  ft  W.  C.  R,  Co.  81  S.  C.  370, 
62  S.  E.  442,  was  not  adjacent  to  the  plain- 
tiff's property,  but  it  prevented  and  de- 
stroyed the  access  to  his  property,  which 
was  situated  on  the  street  in  which  the  ob- 
struction Nvas  ;)laced.  This  was  held  to  be 
a  direct  injury  peculiar  to  the  plaintiff,  and 
different  in  kind  from  that  sustained  by  the 
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public  sufficient  to   sustain   an  action  for 
damages  therefor. 

So,  damages  were  allowed  in  Mason  City 
ft  Ft.  D.  R.  Co.  V.  Wolf,  78  C.  C.  A.  589, 
148  Fed.  961,  where  a  public  street  wbb 
wholly  obstructed  by  a  railroad  company  a 
short  distance  from  the  lot  of  plaintiff,  un- 
der a  constitutional  provision  against  the 
taking  or  damaging  of  property  without 
just  compensation. 

But  where  the  plaintiff  suffers  no  dam- 
age peculiar  to  himself  and  different  from 
that  suffered  by  the  public  at  large,  he  ia 
not  entitled  to  recover. 

Ill  us,  in  Hyde  v.  Minnesota,  D.  ft  P.  R. 
Co.  29  S.  D.  220,  40  L.ILA.(N.S.)  48,  136 
N.  W.  92,  the  right  of  a  landowner  to  dam- 
ages under  a  constitutional  provision  pro- 
hibiting  damaging  property  without  com- 
pensation, for  the  closing  of  a  street  by  a 
railroad  company  at  a  point  not  abutting  on 
his  property,  was  denied  where  such  owner 
had  free  access  to  all  his  lots  by  public 
streets,  there  being  an  intervening  street 
between  plaintiff's  premises  and  the  ob- 
struction. 

So,  in  Crofford  v.  Atlanta,  B.  ft  A.  R. 
Co.  158  Ala.  288,  48  So.  366,  a  viaduct  over 
a  street,  which  contained  a  sufficient  arch- 
way for  travel  on  the  street  to  pass  through, 
located  at  a  distance  of  50  to  250  feeC 
from  the  complainant's  premises  abutting 
on  said  street,  was  held  not  to  be  a  taking, 
destroying,  or  injuring  of  such  proper^ 
within  a  constitutional  provision  requiring 
compensation  for  taking,  destroying,  etc. 

So,  a  landowner  was  held  not  entitled  to 
recover  damages  for  the  construction  of  a 
trestle  by  a  railroad  company  across  m 
street  on  which  his  lot  abutted,  but  not  in 
front  of  his  lot,  in  Murphy  v.  Chicago,  M. 
ft  St.  P.  R.  Co.  66  Wash.  663,  120  Pac  625. 
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ing  damages  claimed,  that  a  party  can  state 
their  amount  only  approximately;  it  is 
enough  if,  from  approximate  estimates  of 
witnesses,  a  satisfactory  conclusion  can  be 
reached. 

Dickinson  Creamery  Co.  v.  Lyle,  —  Tex. 
Civ.  App.  — ,  130  S.  W.  906;  Galveston,  H. 
ft  S.  A.  R.  Co.  V.  DeGroff,  102  Tex.  433,  21 
I*.RJL(N.S.)   749,  118  S.  W.  134;  13  Cyc. 

8?: 

The  evidence  in  the  case  was  sufficient  to 
form  the  basis  of  a  judgment  for  Powell. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Baudat, 
21  Tex.  Civ.  App.  242,  61  S.  W.  541 ;  Suth- 
erland, Damages,  §§  70,  1054-3077;  Brince- 
field  V.  Allen,  25  Tex.  Civ.  App.  260,  60  S. 
W.  1010;  Rogers  v.  McGuffey,  96  Tex.  566, 
74  S.  W.  753;  Galveston,  H.  &  S.  A.  R.  Co. 
▼.  DeGroff,  102  Tex.  433,  21  LJLA.(N.S.) 
749,  118  S.  W.  134;  Dickinson  Creamery 
Oo.  V.  Lyle,  —  Tex.  Civ.  App.  — ,  130  S.  W. 
906. 

Messrs.  Baker,  Botts,  Parker,  &  Gar- 
^rood,  R.  S.  Neblett,  and  R.  R.  Owen, 
for  defendant  in  error: 

There  was  nothing  to  binder  or  prevent 


the  travel  which  plaintiff  claims  was  di- 
verted, from  passing  his  store. 

Southern  Oil  Co.  v.  Church,  32  Tex.  Civ. 
App.  325,  74  S.  W.  797,  75  S.  W.  817, 16  Am. 
Neg.  Rep.  245;  Crawford  v.  Wingfield,  25 
Tex.  416;  Rev.  Stat.  1895,  art.  996;  Claren- 
don Land  Invest.  Agency  Co.  v.  McClelland 
Broff.  86  Tex.  179,  22  LJtA.  106,  23  S.  W. 
576, 1100;  Texas  Loan  Agency  v.  Fleming,  92 
Tex.  468,  44  L.R.A.  279,  49  S.  W.  1039,  6  Am. 
Neg.  Rep.  214;  Wootters  v.  Crockett,  11  Tex. 
Civ.  App.  474,  33  S.  W.  391 ;  Scrutchfield  v. 
Choctaw,  O.  k  W.  R.  Co.  18  Okla.  308,  9 
L.R.A.(N.S.)  496,  .88  Pac.  1048;  Cram  v. 
Laconia,  71  N.  H.  41,  67  L.R.A.  283,  51 
Atl.  636. 

Where  the  injury  sustained  is  similar  in 
kind  to  that  sustained  by  every  other  mem- 
ber of  the  public  who  may  have  occasion  to 
use  the  obstructed  street  or  highway,  an  ac- 
tion by  the  landowner  will  not  lie. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Winter,  38 
Tex.  Civ.  App.  8,  85  S.  W.  477;  Scrutchfield 
V.  Choctaw,  O.  &  W.  R.  Co.  18  Okla.  308, 
9  L.R.A.(N.S.)  496,  88  Pac.  1048. 

Plaintiff's  damages,  if  any,  were  common, 


In  Ft.  Collins  Development  R.  Co.  v. 
France,  41  Colo.  512,  92  Pac.  953,  where 
the  obstruction  raised  by  the  railroad  com- 
iMuiy  was  from  60  to  110  feet  from  the 
house  of  the  plaintiff,  it  was  held  that  the 
mere  fact  that  the  plaintiff  used  the  street 
obstructed  more  frequently  than  other 
people,  and  therefore  would  be  more  fre- 
quently inconvenienced  by  the  obstruction 
across  the  street,  did  not  entitle  him  to 
recover  damages  against  the  defendant  for 
the  obstruction  of  said  street. 

So,  where  the  obstruction  is  so  remote 
from  plaintiff's  propertv  as  not  to  affect  its 
permanent  or  rental  value,  and  the  plaintiff 
IB  merely  driven  to  a  circuitous  route  or  a 
longer  road,  no  peculiar  injury  is  shown 
0U(£  aa  to  authroize  the  assessment  of 
damages.  Walls  v.  Smith,  167  Ala.  138, 
140  Am.  St.  Rep.  24,  52  So.  320. 

The  position  of  the  obstruction  with  ref- 
erence to  the  plaintiff's  property  is  not 
made  clear  from  the  opinion  in  O'Brien  v. 
New  York  C.  &  H,  R.  R.  Co.  148  App.  Div. 
733,  133  N.  Y.  Supp.  322,  but  the  obstruc- 
tion necessitated  a  longer  route  to  the 
premises,  and  it  is  held  that  the  substitu- 
tion of  a  longer  route,  or  one  that  made 
the  plaintiff's  premises  less  accessible,  did 
not  dk&prive  him  of  any  vested  right,  or 
cause  any  injury  to  the  premises  which 
must  be  compensated. 

In  Warner  v.  New  York,  N.  H.  &  H.  R. 
Co.  86  Conn.  561,  86  Atl.  23,  where  a  street 
was  wholly  obstructed  at  the  side  of  plain- 
tiff's property,  and  another  crossing  pro- 
vided, so  that  the  only  damage  to  the  plain- 
tiff was  to  render  access  to  his  land  more 
inconvenient  than  it  formerly  was,  by  rea- 
son of  a  more  circuitous  route  being  required 
to  be  taken,  it  was  held  that  he  was  not 
entitled  to  compensation.  The  company  was 
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authorized  to  make  the  change  bv  the  rail- 
road commissioners,  and  the  aecision  is 
based  on  the  theory  that  the  change  is  in 
effect  made  by  the  sovereign  authori^,  and 
therefore  no  liability  is  incurred.  "It  is  a 
part  of  the  price  paid  for  the  social  com- 
pact of  organized  society,"  says  the  court,, 
"that  the  public  has  reserved  to  it  certain 
dominant  rights  over  all  individual  prop- 
erty. .  .  .  Acts  which  would  be  action- 
able if  done  by  an  individual  frequently  are 
not  when  done  by  authority  of  the  sover- 
eign power." 

As  to  whether  or  not  the  f^ct  that  one  is 
prevented  bv  an  unlawful  obstruction  from 
using  a  hignway  causes  him  a  special  dam- 
age which  will  sustain  an  action  by  him 
against  the  wrongdoers,  see  note  to  Sholin  v. 
Skamania  Bomb  Co,  28  L.R.A.(N.S.)   1063. 

As  to  obstructions  in  highways  preventing 
access  to  proi>erty  except  by  circuitous 
route,  as  a  special  injury  entitling  owner  to 
maintain  an  action  for  damages  or  to  abate 
the  nuisance,  see  note  to  Sloss-Sheffield  Steel 
&  Iron  Co.  V.  Johnson,  8  L.ILA.(N.S.)  226, 
and  supplementary  note  in  21  L.R.A.(N.S.) 
76. 

As  to  the  right  of  owner  of  upland  to 
access  to  navigable  water,  see  note  to  State 
ex  rel.  Denny  v.  Bridges,  40  L.R.A.  593. 

As  to  the  right  of  a  property  owner  to 
compensation  for  interference  with  light  or 
air  by  railroad  structure  on  company's 
own  property,  see  note  to  Davis  v.  New 
England  R.  Co.  20  L.R.A.(N.S.)   1061. 

See  subdivision  of  note  to  Slaughter  v. 
Meridian  Light  &  R.  Co.  26  L.R.A.(N.S.) 
1265,  on  the  right  of  abutting  owner  to 
damages  for  special  injuries,  where  street 
railway  is  not  considered  an  additional  bur- 
den, relating  to  the  interference  with  ingress 
and  egress.  W.  A.  £. 
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and  not  special,  and  he  sustained  no  dam- 
ages which  he  could  recover. 

Woottefs  V.  Crockett,  11  Tex.  Civ.  App. 
483;  Cram  v.  Laconia,  71  N.  H.  41,  57 
L.R.A.  282,  61  Atl.  635;  Scrutchfield  v. 
Choctaw,  O.  &  W.  R.  Co.  18  Okla.  308,  0 
L.R.A.(N.S.)  496,  88  Pac.  1048;  Scott  v. 
Marlin,  26  Tex.  Civ.  App.  356,  60  S.  W. 
969;  McDonald  v.  Lyon,  43  Tex.  Civ.  App. 
484,  96  S.  W.  68;  Decker  v.  Evansville  Su- 
burban &  N.  R.  Co.  133  Ind.  493,  33  N.  E. 
349;  Meyer  v.  Richmond,  172  U.  S.  82,  43 
L.  ed.  3*74,  19  Sup.  Ct.  Rep.  106;  Grand 
Rapids  &  I.  R.  Co.  v.  Heisel,  38  Mich.  62, 
31  Am.  Rep.  306;  Richmond  Traction  Co.  v. 
Murphy,  98  Va.  110,  34  S.  E.  982;  Chicago 
V.  Union  Bldg.  Asso.  102  111.  379,  40  Am. 
Rep.  698;  Buhl  v.  Fort  Street  Union  Depot 
Co.  98  Mich.  696,  23  L.R.A.  392,  57  N.  W. 
829;  Davis  v.  Hampshire  County,  163  Mass. 
218,  11  L.R.A.  760,  26  N.  E.  848;  East  St. 
Louis  V.  OTlynn,  119  111.  200,  59  Am.  Rep. 
795,  10  N.  E.  396;  O'Brien  v.  Central  Iron 
k  Steel  Co.  158  Ind.  218,  67  L.R.A.  608. 
92  Am.  St.  Rep.  306,  63  N.  E.  302;  Clark 
V.  Chicago  &  N.  W.  R.  Co.  70  Wis.  693,  6 
Am.  St.  Rep.  187,  36  N.  W.  326;  Kinnear 
Mfg.  Co.  V.  Beatty,  65  Ohio  St.  264,  87  Am. 
St.  Rep.  600,  62  N.  E.  341 ;  Smith  v.  Boston, 
7  Cush.  254;  Stanwood  v.  Maiden,  167  Mass. 
17,  16  L.R.A.  591,  31  N.  E.  702;  Morrow  v. 
St.  Louis,  A.  &  T.  R.  Co.  81  Tex.  405,  17 
S.  W.  44;  Scott  V.  Marlin,  26  Tex.  Civ. 
'  App.  353,  60  S.  W.  969;  Burton  Lumber 
Corp.  V.  Houston,  46  Tex.  Civ.  App.  363,  101 
S.  W.  825;  Chicago  v.  Burcky,  158  111.  103, 
29  L.R.A.  568,  49  Am.  St.  Rep.  142,  42  N. 
E.  173;  Houck  v.  Wachter,  34  Md.  266,  G 
Am.  Rep.  332;  Bembc  v.  Anne  Arundel 
County,  94  Md.  321,  57  L.R.A.  279,  61  Atl. 
179;  Dantzer  v.  Indianapolis  Union  R.  Co. 
141  Ind.  604,  50  Am.  St.  Rep.  343,  34  L.R.A. 
709,  39  N.  E.  223. 

Defendant's  work  did  not  interfere  with 
the  access  to  plaintiff's  store,  and  plaintiff 
is  not  entitled  to  recover  of  it. 

Rev.  Stat.  1895,  art.  4426;  McCann  v. 
Eddy,  —  Mo.  — ,  27  S.  W.  541 ;  Stanwood 
V.  Maiden,  157  Mass.  17,  16  L.R.A.  592,  31 
N.  E.  702;  Smith  v.  Boston,  7  Cush.  254; 
O'Brien  v.  Central  Iron  &  Steel  Co.  158 
Ind.  218,  57  L.R.A.  508,  92  Am.  St.  Rep. 
306,  63  N.  E.  302 ;  Dantzer  v.  Indianapolis 
Union  R.  Co.  141  Ind.  604,  34  L.R.A.  769,  50 
Am.  St.  Rep.  343,  39  N.  E.  223. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

We  copy  this  statement  of  the  evidence 
from  the  opinion  of  the  court  of  civil  ap- 
peals : 

"The  evidence  shows  that  appellee  owned 
a  lot  of  land  on  the  south  side  of  First  ave- 
nue, about  200  feet  east  of  where  the  rail- 
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road  crossed  First  avenue;  said  crossing  be- 
ing just  west  of  Seventh  street.  Appellant, 
in  attempting  to  comply  with  the  Texas  rail- 
road commission's  order  to  so  construct  its 
track  that  the  Trinity  &.  Brazos  Valley  rail- 
way, which  ran  along  Sixth  street,  just  cast 
of  appellee's  store,  could  cross  under  ap- 
pellant's track  at  a  point  a  short  distance 
north  of  First  avenue,  raised  its  track  across 
First  avenue  to  a  height  that  rendered  said 
street  at  said  point  practically  impossible 
for  travel,  and  stopped  work  thereon  for 
several  months.  During  this  time  the  city 
placed  obstructions  at  said  point  which  de- 
terred any  person  from  attempting  to  cross 
at  said  point.  First  avenue  was  a  regular 
thoroughfare  for  persons  eirtering  the  city 
from  the  north  and  northeast.  The  main 
business  section  of  the  city  is  on  Beaton 
street,  and  First  avenue  intersects  Beaton 
street  about  two  blocks  north,  or  where  said 
business  section  begins.  To  reach  the  busi- 
ness section  of  said  Beaton  street,  it  is  as 
near  for  parties  coming  into  the  city  from 
the  north  and  northeast  to  leave  First  ave- 
nue at  Fifth  or  Seventh  streets,  go  down  to  ' 
Second  or  Third  avenues,  and  thence  to  Bea- 
ton street,  as  it  is  to  travel  First  avenue  to 
Beaton  street,  thence  to  the  business  sec- 
tion. Travel  was  diverted  at  Fifth  avenue, 
thence  down  said  avenue  to  Second  avenue, 
thence  diagonally  across  one  block  to  Third 
avenue,  thence  to  Beaton  street.  The  appel- 
lant's right  of  way  is  immediately  west  of 
Seventh  street. 

"Appellee's  store  abutted  on  First  avenue, 
which  was  obstructed  by  the  appellant  some 
200  feet  west  from  said  store ;  but  the  street 
in  front  of  said  store,  and  ingress  and  egress 
to  and  from  the  store,  were  not  interfered 
with,  further  than  the  free  passage  along 
said  street  at  the  point  of  obstruction. 
There  was  a  street  immediately  west  of  the 
block  in  which  appellee's  promises  were  sit- 
uated, and  between  the  obstruction  and  said 
premises,  and  this  and  other  streets  running 
north  and  south,  and  east  and  west,  all  open 
to  travel,  which  gave  him  and  that  section 
free  access  to  all  parts  of  the  city,  and  the 
only  interference,  as  before  stated,  to  travel, 
was  the  obstruction  on  First  avenue  caused 
by  appellant,  and  this  obstruction  did  not 
increase  the  distance  to  the  main  part  bf 
town  for  the  appellee  or  those  living  in  thai 
section,  nor  those  living  in  the  country  to 
the  north  and  noi*theast.  The  obstruction 
only  caused  an  inconvenience  in  reaching 
that  portion  of  First  avenue  lying  west  of 
the  obstruction  to  those  living  eapt  thereof, 
and  thev  were  onlv  inconvenienced  bv  hav- 
ing  to  travel  the  distance  of  around  one 
I  block." 

;      We  add  to  the  statement  as  made  by  the 
'  court  of  civil  appeals,  that  the  plaintiff  be- 
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low  alleged  in  his  petition  that  the  work 
was  prolonged  an  unreasonable  time,  beyond 
what  was  necessary  to  do  it,  during  which 
time  the  crossing  was  impassable,  which 
caused  damage  to  his  business.  He  testified 
to  facts  from  which  a  jury  might  have 
concluded  that  his  trade  was  greatly  less- 
ened, causing  damage.  Plaintiff  testified 
that  before  the  raising  of  the  grade  his  prop- 
erty was  worth  $1,300,  and  since  that  cross- 
ing was  raised  it  was  worth  one  third  less. 

Article  1,  §  17,  of  our  state  Constitution, 
as  it  is  applicable  to  the  facts  of  this  case, 
may  be  read  thus:  ''No  person's  property 
shall  be  .  .  .  damaged  [for]  .  .  . 
public  use  without  adequate  compensation 
being  made,  unless  by  the  consent  of  such 
person."  Does  the  evidence  show  such  dam- 
age to  the  plaintiff's  property  as  comes 
within  the  protection  of  the  above  section  of 
the  Constitution  T  We  condense  and  restate 
the  facts  which  the  evidence  tends  to  estab- 
lish. The  railroad  was  constructed  and 
operated  acroee  a  street  in  the  city  of  Cor- 
sicana  about  200  feet  from  a  lot  abutting 
on  that  street  which  plaintiff  owned  and 
upon  which  he  had  a  storehouse  where  he 
transacted  his  business  as  a  merchant.  Un- 
der a  contract  with  the  Brazos  Valley  Rail- 
road, approved  by  the  railroad  commission, 
the  defendant  in  error  raised  its  grade  at 
that  point  about  2  feet,  and  thereby  ob- 
structed the  crossing  for  a  time,  and  that  it 
unnecessarily  delayed  for  several  months  the 
completion  of  the  work,  by  which  the  travel 
of  persons  over  the  said  street  from  points 
beyond  the  railroad  track  was  interrupted, 
which  travel  would  have  come  to  the  store 
of  the  plaintiff  in  error  for  the  purpose  of 
trading  with  him-  The  alteration  of  the 
said  grade  by  raising  it  2  feet  higher 
made  it  more  difficult  to  cross,  and  impaired 
the  plaintiff's  right  of  access  to  and  from 
his  property  by  persons  who  would  have 
traded  with  him,  and  who  had  been  trading 
with  him, -whereby  the  value  of  his  property 
was  diminished  in  the  amount  alleged  in  the 
petition.  The  change  in  the  grade  is  perma- 
nent, and  whatever  effect  it  had  upon  the 
property  of  the  plaintiff  is  permanent  in  its 
nature. 

The  ownership  of  the  lot  abutting  upon 
the  street  carried  with  it  as  property  the 
right  of  free  and  unimpaired  access  thereto 
and  egress  therefrom,  and  whatever  im- 
paired that  right  and  caused  a  depreciation 
of  the  value  of  the  lot  constituted  damages 
to  the  lot  within  the  meaning  of  the  Consti- 
tution. O'Brien  v.  Central  Iron  &  Steel 
Co.  158  Ind.  218,  57  L.RJl.  508,  92  Am.  St. 
Rep.  305,  63  N.  E.  302;  Gulf,  C.  A  S.  F.  R. 
Co.  V.  Puller,  63  Tex.  467. 

It  was  not  necessary  that  the  obstruc- 
tion should  be  in  front  of  or  near  to  the 
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plaint ifTs  property,  but  the  test  of  the  right 
to  recover  in  this  action  is:  What  effect 
did  that  crossing  and  the  condition  in  which 
it  was  have  upon  the  value  of  the  plaintiff's 
property,  and  upon  the  exercise  of  his  right . 
of  egress  and  ingi-ess? 

''The  conclusions  thus  stated  in  the  first 
edition  have  been  verified  by  numerous  de- 
cisions since  rendered,  and,  we  believe,  with- 
out any  material  dissent,  except  in  the  case 
of  Missouri,  as  shown  below.  If  a  street 
or  public  way  communicating  with  the  plain- 
tiff's premises  is  obstructed  elsewhere  than 
in  front  of  the  plaintiff's  property,  as  by 
a  viaduct  or  bridge,  or  approach  thereto, 
or  by  a  railroad  crossing  a  street  in  a  cut 
or  on  an  embankment,  or  otherwise,  and 
the  result  of  such  obstruction  is  to  render 
such  property  less  valuable  either  to  sell  or 
to  iise,  then  the  property  is  damaged,  and 
compensation  may  be  recovered  to  the  ex- 
tent of  the  depreciation."  Lewis,  Em.  Dom. 
§  354,  p.  646.  The  above  extract  from  that 
excellent  writer  is  supported  by  many  au- 
thorities, of  which  we  cite  these:  Rigney 
V.  Chicago,  102  111.  64;  Coker  v.  Atlanta, 
K.  &  N.  R.  Co.  123  Ga.  483,  51  S.  E.  481 : 
Highbarger  v.  Milford,  71  Kan.  331,  80  Pac. 
633;  Dantzer  v.  Indianapolis  Union  R.  Co. 
141  Ind.  604,  34  L.R.A.  769,  50  Am.  St. 
Rep.  343,  39  N.  E.  223;  Cooper  v.  Dallas. 
83  Tex.  242,  29  Am.  St.  Rep.  645,  18  S.  W. 
565 ;  Gainesville,  H.  &  W.  R.  Co.  v.  Hall,  78 
Tex.  176,  9  LuR.A.  298,  22  Am.  St.  Rep.  42. 
14  S.  W.  259. 

There  can  be  no  doubt,  under  these  au- 
thorities and  the  facts  of  this  case,  that  a 
jury  might  find  that  there  was  damage 
caused  by  the  crossing  to  the  property  and 
to  the  trade  of  the  plaintiff  in  error.  But 
the  court  of  civil  appeals  placed  their  de- 
cision upon  the  additional  ground  that  the 
depreciation  in  the  value  of  the  lot,  by 
reason  of  the  condition  of  the  said  crossing, 
is  such  as  was  suffered  by  all  others  own- 
ing property  in  his  vicinity.  This  proposi- 
tion can  best  be  answered  by  quoting  from 
Texas  k  N.  O.  R.  Co.  v.  Golberg,  68  Tex. 
688,  6  S.  W.  826,  as  follows:  "The  fact 
*that  the  injury  was  common  to  all  other 
property  holders  on  the  street  would  not 
bar  the  plaintifTs  right  of  recovery.  The 
plaintiff  sues  for  special  damage  to  his 
own  property  by  reason  of  defendant's  hav- 
ing impaired  the  use  of  the  street  upon 
which  it  fronts.  It  does  not  affect  his  right 
to  recovery  that  the  owners  of  property 
fronting  on  the  same  street  have  been  in- 
jured in  the  same  manner.  This  is  a  loss 
peculiar  to  plaintifTs  property,  and  not 
one  he  suffers  in  common  with  the  commu- 
nity generally  where  the  property  is  sit- 
uated. Gulf,  C.  &  S.  F.  R.  Co.  V.  Fuller, 
63  Tex.  467." 
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The  law  Ib  so  clearly  stated  by  Judge 
Gaines  in  the  above  extract  that  we  are  un- 
able to  add  any  force  to  the  reasoning  which 
supports  the  conclusion  announced.  The  de- 
preciation of  the  value  of  the  lot  which  be- 
longed to  Powell  does  not  affect  others  who 
might  own  property  in  the  same  neighbor- 
hood, neither  does  the  depreciation  in  the 
value  of  the  property  of  others  affect  Pow- 
ell. Therefore  the  injury  suffered  by  Pow- 
ell is  special  and  personal  to  himself,  and 
does  not  come  within  the  rule  which  is  in- 
voked by  the  court  of  civil  appeals. 

In  addition  to  the  statement  of  the  court 
of  civil  appeals,  the  plaintiff  testified  that 
his  property,  before  the  change  in  the  grade 
in  tiie  street,  was  worth  $1,300,  and  after 
the  grade  had  been  so  changed,  and  up  to 
the  time  of  the  trial,  it  was  worth  one 
third  less  than  that  sum.  This  was  suffi- 
cient evidence  to  go  to  the  jury  on  the  ques- 
tion of  damage  to  the  lot,  and  which  was 
submitted  by  the  court  to  the  jury  in  a 
charge  fair  and  just  to  the  defendant. 
Plaintiff  also  testified  as  to  the  volume  of 
trade  which  he  did  before  the  time  the  grade 
of  the  street  was  interfered  with,  and  the 
volume  of  trade  that  he  did  during  the  time 
that  the  crossing  was  obstructed,  also  since 
it  has  been  opened.  He  also  testified  to 
the  average  per  cent  of  profit  that  he  made 
on  the  goods  sold.  He  stated  that  he  had 
many  customers  from  different  directions 
from  the  opposite  side  of  the  railroad  track 
who  had  previously  come  to  his  store  over 
the  street  on  which  this  obstruction  now 
exists,  and  that  during  the  time  the  obstruc- 
tion existed  many  of  those  customers  did 
not  visit  him  as  they  did  before.  He  also 
stated  that  he  had  customers  on  the  oppo- 
site side  of  the  railroad  track  to  whom  he 
delivered  articles  upon  order,  and  that  the 
condition  of  the  crossing  made  his  access  to 
those  customers  much  more  difficult  than  it 
was  previously.  It  would  be  quite  difficult 
to  prove  with  any  degree  of  certainty  the 
damages  which  might  arise  from  the  in* 
terference  with  trade  under  circumstances 
such  as  are  shown  in  this  case;  but  the 
evidence  is  such  that  a  jury  might  with  rea- 
sonable certainty  ascertain  the  damage  done. 
We  therefore  hold  that  the  trial  court  did 
not  err  in  submitting  to  the  jury  the  issue 
of  damage  to  the  property  and  to  the  trade 
of  plaintiff,  and  that  the  court  of  civil 
appeals  erred  in  reversing  and  rendering 
the  judgment  in  this  case. 

It  is  therefore  ordered  that  the  judgment 
of  the  court  of  civil  appeals  be  reversed, 
and  that  the  cause  be  remanded  to  the  Dis- 
trict Court  for  another  trial. 
46  L.R.A.(N.S.) 


WASHINGTON  SUPREMB  COURT. 
(Department  No.  1.) 

SAMUEL  R.  STERN  et  al.,  Appts^ 

V. 

CITY  OF  SPOKANE,  Reapt. 

(78  Wash.  118,  131  Pac.  476.) 

Eminent  domain  —  interference  witb 
access  to  property  —  strnctnreB  In 
street. 

1.  Constitutional  liability  to  make  com- 
pensation for  damaging  property  for  pub- 
lic use  does  not  extend  to  the  loss  of  rental 
value  of  property  abutting  on  a  highway, 
because  of  the  occupation  of  the  stre^  with 
towers  and  power  houses  necessary  for  the 
removal  of  a  condemned  bridge  which  car- 
ries the  street  across  a  river,  and  the  con- 
struction of  a  new  one,  although  access  to 
the  property  is  temporarily  interfered  witb 
by  such  structures. 

Appeal  —  conflicting  Terdicts  —  right 
to  set  aside. 

2.  An  appellate  court  cannot  set  aside  a 
verdict  in  one  case  because  a  jury  has 
reached  the  opposite  conclusion  on  the  same 
facts  in  anotner  case. 

(April  18,  1913.) 

Note,  ^  LiaMlity  of  a  munieipaUiy  for 
temporary  interfering  %iHth  access  to 
property  in  making  improvements. 


The  liability  for  interfering  with 
during  the  changing  of  the  grade  of  a  street^ 
and  while  the  property'  is  being  changed 
and  adapted  to  the  new  grade,  is  not  dis- 
cussed herein. 

Cases  such  as  Brooks  v.  Boston,  19  Pick. 
174,  in  which  the  abutting  landowner  seeks 
to  base  a  liability  upon  the  mere  fact  that 
the  street  is  encumbered  with  materials,  and 
thus  rendered  inconvenient  for  passing  and 
repassing,  without  any  reference  being  made 
as  to  whether  or  not  access  to  the  abutting 
property  is  interfered  with,  have  in  gen- 
eral been  excluded. 

In  the  absence  of  unskilfulness  or  unrea- 
sonable delay  in  doing  the  work,  a  mu- 
nicipality is  not  liable  for  mere  temporary 
interference  with  access  to  abutting  prop- 
erty. 

Thus,  a  citir  mar  temporarily  obstruct 
a  public  street  so  far  as  it  may  be  neces- 
sary to  enable  the  city  or  its  agent  to  con- 
struct a  public  improvement,  such  as  a 
tunnel,  sewer,  or  water  supply  pipe,  with- 
out becoming  liable  for  damages  to  an 
abutting  owner  upon  the  street.  Lefkovits 
V.  Chicago,  238  111.  23,  87  N.  E.  58. 

In  Tuggle  V.  Atlanta,  57  Ga.  114,  the 
court  holds  that  the  public  officials  may 
temporarily  exclude  the  public  from  a  street 
during  the  process  of  a  public  improvement, 
and  if  they  have  not  grossly  abused  their 
discretion  in  doine  so,  the  municipality  is 
not  liable.  The  plaintiff  in  this  case  was 
the  owner  of  a  store  on  a  street  from  which 
a  bridge  was  removed,  leaving  the  street 
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APPEAL  hj  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiffs'  property  by  the  erection  of  a 
street  improvement.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robertson  &  Miller  and  J.  W. 
Hanooz,  for  appellants: 

Recovery  should  have  been  permitted  un- 
der the  Constitution,  and  because  of  the 
nuisance  created  and  maintained. 

Smith  V.  St.  Paul,  M.  &  M.  R.  Co.  30 
Wash.  365,  70  L.KA.  1018,  109  Am.  St. 
Rep.  889,  81  Pac.  840;  Lund  v.  Idaho  &  W. 
N^.  R.  Co.  60  Wash.  674,  126  Am.  St.  Rep. 
916,  97  Pac.  666;  Brown  v.  Seattle,  5  Wash. 
35,  18  LJt.A.  161,  31  Pao.  313,  32  Pac.  214; 


Farnandis  v.  Great  Northern  R.  Co.  41 
Wash.  486,  5  L.R.A.(N.S.)  1086,  111  Am. 
St.  Rep.  1027,  84  Pac.  18;  State  ex  rel. 
Smith  V.  Superior  Ct.  26  Wash.  278,  66  Pac. 
385;  Sweeney  v.  Seattle,  57  Wash.  678,  107 
Pac.  843;  Re  Fifth  Ave.  62  Wash.  218,  113 
Pac.  762;  Provine  v.  Seattle,  59  Wash.  681, 
110  Pac.  619;  Sterrett  v.  Northport  Min.  & 
Smelting  Co.  30  Wash.  176,  70  Pac.  266; 
Potter  V.  Spokane,  63  Wash.  267,  116  Pac. 
176;  Rigney  v.  Chicago,  102  111.  67;  Chica- 
go V.  Taylor,  126  U.  S.  161,  31  L.  ed.  638. 
8  Sup.  Ct.  Rep.  820;  Pause  v.  Atlanta,  98 
Ga.  92,  58  Am.  St.  Rep.  290,  20  S.  £,  489 : 
Bates  V.  Holbro<*,  171  N.  Y.  460,  64  N.  E. 
181;  Simons  v.  Wilson,  61  Wash.  574,  112 
Pac.  663;  Hummel  v.  Peterson,  69  Wash. 
143,  124  Pac.  400. 


impassable  during  the  time  the  bridge  so 
remained  removed.  It  is  not  clear  that 
access  was  interfered  with  further  than  in 
the  direction  in  which  the  bridge  was  lo- 
cated. 

Temporary  obstructions  erected  in  a 
street  and  a  river  during  the  construc- 
tion of  a  tunnel  under  the  river,  which 
deprive  an  abutting  owner  of  access  to  his 
premises,  both  on  the  side  of  the  river  and 
on  that  of  the  street,  during  the  prosecu- 
tion of  the  work,  do  not  render  the  munici- 
pality liable  therefor  to  the  abutting  owner, 
where  the  work  is  being  done  under  author- 
i*^  from  the  state,  and  there  is  no  claim 
of  n^ligence,  or  that  the  work  was  pro- 
longed a  longer  time  than  was  necessary 
to  complete  it.  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  640,  25  L.  ed.  337. 

Such  an  obstruction  made  in  the  construc- 
tion of  an  improvement  which  is  author- 
ized by  the  legislature  cannot  be  a  nuisance 
so  as  to  give  a  right  of  action  against  the 
municipality  for  damage,  where  the  munici- 
pality nas  acted  within  its  authority  and 
with  care  and  skill.  Northern  Transp.  Co. 
V.  Chicago,  supra. 

So,  in  Vidalat  v.  New  Orleans,  43  La. 
Ann.  1121,  10  So.  175,  there  was  held  to 
be  no  right  to  damages  because  access  to  a 
market  on  a  ^  street  was  temporarily  ob- 
structed on  account  of  the  banquette  ad- 
jacent to  the  market  house  being  torn  up 
during  some  two  or  three  months  while 
the  street  was  undergoing  repairs.  "Such 
inconveniences,"  says  the  court,  ''as  may 
fairly  and  legitimately  result  from  the  mak- 
ing the  needed  public  improvements,  must  be 
submitted  to  by  all  citizens  without  com- 
pensation." 

A  municipality  is  not  liable  for  closing  a 
street,  thereby  interfering  with  access  to 
the  plaintiff's  property,  at  a  dangerous 
railroad  crossing,  wnile  an  overhead  bridge 
is  being  erected.  Crowell  v.  Monroe,  152  N. 
C.  399,  67  S.  E.  989.  In  the  course  of  the 
opinion,  the  court  states  that  the  record 
does  not  present  the  question  of  taking 
private  property  for  public  use,  nor  the 
question  of  the  permanent  closing  of  a 
public  street  in  which  an  abutting  owner 
46  l..R.A.(N.S.) 


has  certain  recognized  rights;  but  that  the 
fact  discloses  nothing  more  than  a  closing 
of  a  railway  crossing  in  order  that  an 
overhead  bridge  immediately  above  the 
crossing  may  be  erected  for  the  use  of  the 
public,  and  evidently  for  public  safety  and 
convenience.  "It  may  be  that  the  plaintiff 
is  inconvenienced  and  temporarily  dam- 
aged," says  the  court,  "but  it  is  datMvum 
oS^gutf  injuria.** 

The  court  in  Osgood  v.  Chicago,  44  111. 
App.  532,  states  that  where  there  is  no 
claim  that  the  work  is  not  done  skilfully 
or  diligently,  the  right  to  construct,  being 
conferred  by  statute,  might  be  exercised 
without  responsibility  for  damage  to  prop- 
erty not  invaded,  but  for- the  provision  in 
the  Constitution  of  1870,  which  gives  com- 
pensation "for  property  damages.''  The 
court  then  considers  whether  or  not  such 
damage  comes  within  this  constitutional  pro- 
vision, and  concludes  in  the  following  lan- 
guage, which  is  approved  on  the  affirmance 
of  this  decision  in  154  111.  194,  41  N.  £. 
40:  "But  to  construe  that  provision  af> 
giving  compensation  for  all  temporarv  ob- 
structions necessary  when  streets  are  bein^ 
repaired,  etc.,  even  though  thereby  access 
to  abutting  property  is  for  a  time  wholly 
cut  off,  would  be  unreasonable,"  and  it  is 
accordingly  held  in  the  case  that  rent  lost 
while  the  approaches  to  a  viaduct  were  be- 
ing constructed  did  not  constitute  such 
damage  as  required  compensation  to  be 
made.  . 

Neither  is  there  any  liability  for  an  ele- 
vation of  railroad  tracks  so  as  to  inter- 
fere with  the  connection  with  a  spur  track 
belonging  to  the  plaintiff.  Chicago  Flour 
Co.  V.  Chicago,  243  111.  268,  90  N.  E.  674. 
In  the  course  of  the  opinion,  it  is  stated 
that  "it  is  not  claimed  that  there  was  any 
diminution  of  its  value;  the  only  invasion 
of  their  rights  complained  of  is  the  tempor- 
ary interference  with  the  ordinary  means 
of  access  to,  and  egress  from,  their  prop- 
erty during  the  process  of  the  work.  It 
it  well  settled  that  inconvenience,  expense, 
or  loss  of  business  occasioned  to  abutting 
owners  by  the  temporary  obstruction  of 
a  public  street,  and  the  consequent  inter- 
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The  misconduct  of  counsel  and  the  juror 
created  a  bias  and  prejudice  preventing  a 
fair  trial. 

Snider  v.  Washington  Water  Power  Co. 
66  Wash.  598,  120  Pac.  88;  Leu  v.  St  Louis 
Transit  Co.  106  Mo.  App.  329,  80  S.  W. 
274;  Hamilton  v.  Crowe,  175  Mo.  634,  75 
8.  W.  389;  Benoit  v.  New  York  C.  &  H.  R. 
R.  Co.  94  App.  Div.  24,  87  N.  Y.  Supp.  951; 
Williams  v.  Brooklyn  Elev.  Co.  126  N.  Y 
96,  26  N.  E.  1049. 

Messrs.  H.  M.  Stephens  and  William  B. 
Rieliardsaii,   for  respondent: 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiffs  are  the  owners  of  a  three-story 
brick  building,  and  an  adjoining  frame 
structure  in  the  city  of  Spokane.  The  low- 
er floor  of  these  buildings  is  devoted  to  bus- 
iness uses,  and  the  upper  floors  are  used  as 
a  hotel  and  lodging  house.  The  city  of 
Spokane  is  built  on  either  side  of  the  Spo- 
kane river,  and  the  city  has  for  a  long  time 
maintained  a  steel  bridge  on  Monroe  street, 


it  being  the  principal  connecting  street  be- 
tween the  north  and  south  sides.  The  old 
bridge  being  adjudged  to  be  insecure,  the 
city  closed  it  for  traffic  on  January  1,  1909, 
and  immediately  began  the  work  of  con- 
structing a  new  concrete  bridge,  the  main 
span  of  the  new  structure  being,  as  we  are 
informed,  the  longest  arch  of  like  construc- 
tion in  the  world.  In  order  to  facilitate 
the  work  of  dismantling  the  old  and  erect- 
ing the  new  bridge,  the  city  erected  two 
high,  towers  in  the  street  in  front  of  plain- 
tiffs' property.  Over  these  towers,  cables 
were  run  to  and  over  like  towers  to  the  op- 
posite side  of  the  river.  These  cables  were 
used  as  an  aerial  tramway,  over  which  the 
old  material  was  removed,  and  the  false 
work  and  new  material  was  carried.  The 
city  also  erected  a  house  in  the  street  and 
installed  an  engine.  This  engine  furnished 
power  to  run  the  tramway.  The  free  use 
of  plaintiffs'  property  was  interrupted,  and 
this  action  was  brought  to  recover  damages 
alleged  to  have  been  suffered  in  the  way  of 
lost  rents,  etc. 


ference  with  their  right  of  access  to  their 
property  made  necessary  by  the  construc- 
tion of  a  public  improvement,  is  *no  cause 
of  action  against  the  municipality.  The 
Constitution  provides  no  remedy  for  the 
property  owner  under  such  circumstances; 
such  a  claim  is  not  damage  to  property  not 
taken  within  the  meaning  of  tne  Constitu- 
tion." 

The  doctrine  of  Osgood  v.  Chicago,  supra, 
was  approved  in  Sanitary  Dist.  v.  McGuirl, 
86  ni.  App.  392,  an  action  against  the  san- 
itary district  of  Chicago,  in  which  some  of 
the  elements  of  damage  claimed  by  the 
plaintiff  were  incidental  to  the  construction 
of  a  drainage  canal,  and  of  a  mere  tempor- 
ary character. 

The  action  of  Chicago  v.  Rumsey,  87  111. 
348,  was  one  for  damages  arising  in  conse- 
quence of  the  construction  of  a  tunnel 
under  the  Chicago  river,  and  it  is  not  clear 
that  there  was  any  claim  made  for  tem- 
porary interference  with  access  to  the  prop- 
erty, although  it  is  stated  that  a  claim  was 
nuuie  for  loss  of  rent  because  of  the  ob- 
struction to  the  street  adjacent  to  the 
property,  •  by  the  act  of  constructing  the 
tunnel  herein.  It  was  there  held  under  the 
old  constitutional  provision  against  "tak- 
ing" property,  that  no  damages  could  be 
recovered  of  the  city  under  such  circum- 
stances. 

The  temporary  obstruction  involved  in 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
640,  25  L.  ed.  337,  was  held  not  to  be  a  tak- 
ing of  public  property  within  the  meaning 
of  the  Constitution  requiring  compensation 
for  a  taking  of  property. 

A  temporary  interruption  of  travel  to 
and  from  land  in  front  of  which  a  water 
company,  a  quasi  municipal  corporation, 
is  laying  water  pipes,  docs  not  entitle  the 
owner  to  compensation  in  an  action  to 
46  LJt.A.(NJ9,) 


assess  damages  for  an  alleged  taking  of  the 
owner's  lands.  Bishop  v.  North  Adams 
Fire  Dist.  167  Mass.  364,  45  N.  E.  925. 

Where  a  city  had  removed  the  planks  of 
a  drawbridge  which  formed  a  ]>art  of  a 
public  highway,  and  obstructed  the  travel 
over  the  same  for  sixteen  days,  whereby  the 
plaintiff,  who  was  a  dealer  in  lumber,  wood, 
and  coal  at  a  wharf  adjacent  to  the  bridge, 
was  injured  in  his  business  by  reason  of 
the  fact  that  his  customers  were  unable 
to  come  to  his  wharf,  the  plaintiff  is  not 
entitled  to  compensation,  as  these  elements 
of  damage  are  not  special  or  peculiar  to 
him,  so  as  to  furnish  a  good  cause  of  ac- 
tion. The  same  was  held  with  reference 
to  rents  on  certain  buildings  owned  by  the 
plaintiff.  Willard  v.  Cambridge,  3  Allen, 
574. 

If  access  to  the  premises  is  obstructed 
unnecessarily,  or  for  an  unreasonable  time, 
by  a  market  which  is  temporarily  changed 
during  the  erection  of  a  new  building,  the 
municipality  is  liable.  St.  John  v.  New 
York,  6  Duer,  315. 

So,  a  loss  of  trade  and  expense  in  re- 
ceiving and  delivering  goods,  owing  to  the 
material  excavated  from  a  sewer  being 
thrown  in  a  street  in  front  of  one's  place 
of  business,  and  allowed  to  remain  there 
an  unreasonable  length  of  time,  is  an  injury 
of  such  a  nature  as  to  require  compensation 
therefor  by  the  municipality,  under  a  stat- 
ute making  it  the  duty  of  a  municipality 
to  keep  its  highways  safe  and  convenient, 
and  making  any  town  that  shall  neglect 
such  duty  ^'liable  to  all  persons  who  may 
in  any  wise  suffer  injury  to  their  persons 
or  property  by  reason  of  any  such  neglect." 
Williams  v.  Tripp,  .11  R.  I.  447.  A  stat- 
ute conferred  upon  the  city  power  to  con- 
struct sewers  in  the  streets.  This  was  held 
to  suspend  the  dut^  to  keep  its  streets  s^e 
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Without  indulging  in  unnecessary  detail, 
it  may  be  said  that  the  plaintiffs  base  their 
right  of  recovery  upon  the  allegations  that 
the  act  of  the  city  is  a  damaging  within 
the  meaning  of  §  16,  art.  1,  of  the  Consti- 
tution, and  that  they  are  entitled  to  have 
their  daqiages  assessed  in  money;  that,  if 
the  right  of  the  city  be  sustained,  the  work 
was  negligently  and  carelessly  done;  that 
the  plans  were  defective;  and,  finally,  if  it 
be  held  to  be  otherwise,  an  unreasonable 
time  was  consumed  in  finishing  the  work. 
The  case  was  tried  to  a  jury  and  a  general 
verdict  was  returned  in  favor  of  the  city. 

The  following  interrogatories  were  sub- 
mitted to  and  answered  by  the  jury: 

**No.  1.  Was  there  unreasonable  delay  in 
the  construction  of  the  bridge,  and,  if  so, 
what  was  the  excess  of  time  over  and  above 
a  reasonable  time?    A.  No. 

"No.  2.  Did  the  plaintiffs  suffer  any  loss 
of  rentals  by  reason  of  the  wrongful  con- 
struction or  placing  of  any  of  the  struc- 
tures,   machinery,    or    appliances    used    in 


building  the  bridge,  and,  if  so,  what  was  the 
amount  of  such  loss?     A.  No. 

*'No.  3.  Did  the  plaintiffs  suffer  any  loss 
of  rental  on  account  of  any  negligence  in 
the  use  or  operation  of  any  of  the  ma- 
chinery or  appliances  used  in  building  the 
bridge,  and,  if  so,  how  much?    A.  No." 

The  trial  was  a  long  one,  and  the  testi- 
mony took  a  wide  range.  It  was  confiicting 
upon  all  the  material  issues,  and  in  conse- 
quence we  feel  bound  by  the  verdicts,  gen- 
eral and  special,  and  hold  without  further 
discussion  that  the  work  was  not  n^ligent- 
ly  done,  and  that  the  city  did  the  work 
within  a  reasonable  time.  It  follows  then 
that  there  can  be  no  damage  unless  it  be 
under  the  Bill  of  Rights.  Appellants  state 
their  position  in  broad  terms.  It  is  that 
an  owner  of  land  abutting  a  street  is  given 
a  cause  of  action  for  an  invasion  of  hit 
property  or  right  of  occupation,  or  for  any 
act  that  may  injure  the  rental  value  of  his 
property;  and,  if  the  occupation  of  a  street 
interferes  with  the  owner's  use  and  enjoy- 
ment of  property  in  greater  degree  than  it 


a  reasonable  length  of  time,  but  no  more, 
and  if  a  longer  time  was  taken,  the  city 
became  liable  for  injuries. 

This  rule  applies  whether  the  city  itself 
does  the  work  or  commits  the  doing  of  the 
work  to  contractors.     Ibid. 

What  is  an  unreasonable  length  of  time 
is  largely  a  question  of  fact  to  be  deter- 
^  mined  from  all  the  circumstances  of  the 
case. 

In  Vidalat  v.  New  Orleans,  43  La.  Ann. 
1121,  10  So.  175,  where  a  sidewalk  was  torn 
up  during  some  two  or  three  months  while 
the  street  was  undergoing  repairs,  it  is 
stated  that  this  was  much  longer  than 
seems  necessary  for  the  speedy  and  ener- 
getic accomplishment  of  the  work,  yet  there 
is  nothing  in  the  evidence  that  would  jus- 
tify the  belief  that  either  the  city  or  the 
paving  company  was  grossly  negligent  of 
its  obligation,  or  wilfully  did  an  injury 
to  the  abutting  owner,  and  therefore  there 
is   no    liability. 

In  Williams  v.  Tripp,  supra,  where  a  mu- 
nicipality had  let  the  contract  for  the  con- 
struction of  a  sewer  to  contractors  who 
commenced  tlie  work  and  allowed  obstruc- 
tions to  remain  in  the  street  in  front  of  the 
plaintiff's  place  of  business  for  over  seven 
months,  a  verdict  was  found  for  the  plain- 
tiff under  instructions  that  there  could  be 
a  recovery  in  case  of  an  unreasonable  delay 
in  doing  the  work,  and  duriitg  the  delay 
access  to  the  plaint iif's  store  was  cut  off 
or  obstructed.  See  statute  involved  in  this 
case,  supra. 

See  Ogden  v.  New  York,  infra. 

In  Tuggle  V.  Atlanta,  57  Ga.  114,  where 
a  bridge  on  a  street  on  which  the  com- 
plaining landowner's  premises  were  situated 
was  torn  down,  and  over  four  months  inter- 
vened before  a  new  structure  was  erecte<i 
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thereon,  the  municipality  was  held  not  lia- 
ble. 

In  order  for  tlie  abutting  owner  to  recover 
for  negligence,  negligence  must  be  shown. 

Thus,  where  structures  were  erected  in  a 
street,  and  at  the  base  deposited  stone, 
gravel,  and  sand,  and  the  purposes  for 
which  they  were  placed  there  are  not  shown, 
so  that  the  court  can  determine  whether 
they  remained  an  unreasonable  time,  it  will 
be  presumed  that  the  time  was  reasonable, 
and  no  liability  will  be  incurred  by  the 
city.  Lefkovitz  v.  Chicago,  238  111.  23,  87 
N.  E.  68,  affirminff  142  111.  App.  27. 

Where  the  complaint  does  not  show  that 
the  corporation  is  not  prosecuting  the  work 
with  reasonable  diligence,  it  cannot  be  pre- 
sumed, for  the  purpose  of  making  out  a 
cause  of  action  in  favor  of  the  plaintiff, 
that  the  corporate  ofiicers  will  violate  the 
law  and  perpetrate  a  wrong.  Cummins  v. 
Seymour,  79  Ind.  491,  41  Am.  Rep.  618. 
The  obstruction  in  this  case  arose  from 
large  quantities  of  earth  which  was  thrown 
out  on  the  highway,  thus  obstructing  the 
way  and  destroying  the  same,  but  it  is  not 
clear  that  the  action  was  based  upon  the 
theory  that  there  was  an  interference  with 
access. 

Where  the  city  is  acting  in  its  private 
capacity  it  is  liable  for  damages  suffered. 
Thus,  where  a  city  constructing  docks  in 
its  private  capacity  temporarily  destroyed 
a  street  by  an  excavation,  so  as  to  prevent 
access  to  the  property  for  two  years,  it 
was  held  liable  to  the  owner  thereof  for 
damages.  Ogden  v.  New  York,  141  A|>p. 
Div.  578,  126  N.  Y.  Supp.  189  A  large  part 
of  plaintifi^s  property  fell  into  excavation, 
and  this  would  have  prevented  her  use  of 
the  property  if  she  had  had  access  to  it. 
The  recovery  is  based  o^  both  grounds. 

W.  A,  E. 
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suffered  by  the  public  generally,  that  be  is 
entitled  to  compensation  for  such  use  or 
taking,  irrespective  of  any  negligence  or 
omission  arising  in  or  growing  out  of  the 
prosecution  of  the  work.  Appellants  rely 
on  the  following  cases:  Smith  v.  St.  Paul, 
M.  &  M.  R.  Co.  39  Wash.  355,  70  L.R.A. 
1018,  lOa  Am.  St.  Rep.  889,  81  Pac.  840; 
Lund  V.  Idaho  Sl  W.  N.  R.  Co.  50  Wash. 
574,  126  Am.  St.  Rep.  916,  97  Pac.  665; 
Brown  v.  Seattle,  5  Wash.  35,  18  L.RJ^. 
161,  31  Pac.  313,  32  Pac.  214;  Farnandis  v. 
Great  Northern  R.  Co.  41  Wash.  486,  5 
L.RA.(N.S.)  1086,  111  Am.  St.  Rep.  1027, 
84  Pac.  18;  State  ex  rel.  Smith  v.  Super- 
ior Ct.  26  Wash.  278,  66  Pac.  385;  Rigney 
7.  Chicago,  102  111.  67;  Chicago  v.  Taylor, 
125  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep. 
820. 

This  court  has  held  in  common  with  the 
majority  of  the  courts  in  this  country, 
that  the  individual  is  bound  by  the  intent 
and  purpose  of  the  original  dedicator,  and 
that  an  abutting  owner  cannot  claim  dam- 
ages resulting  from  an  original  grade. 
Fletcher  v.  Seattle,  43  Wash.  627,  86  Pac 
1046,  88  Pac.  843;  Ettor  v.  Tacoma,  57 
Wash.  50,  106  Pac.  478,  107  Pac.  1061. 
And  that  "the  dedication  of  streets  and  al- 
leys to  the  public  use  implies  an  agreement 
of  the  dedicator  and  bis  successors  in  inter- 
est that  the  city  may  establish  grades  and 
improve  streets  and  alleys  thereto  in  aid 
of  such  use."  Wood  v.  Tacoma, -66  Wash. 
•266,  119  Pac.  859. 

The  power  to  establish  grades  and  im- 
l)rove  streets  imposes  a  duty  on  the  admin- 
istrative officers  of  a  city  to  keep  them  in 
proper  repair,  to  pave  and  repave,  to  take 
out  worn  material  and  to  replace  it.  with 
new,  to  build  and  repair  bridges,  to  remove 
them,  and  to  build  others  in  their  place.  It 
is  a  duty  imposed  by  statute,  and,  if  omit- 
ted, subjects  the  city  to  resultant  damages, 
[t  has  never  been  held  that  a  municipality 
was  liable  for  damages  consequent  upon  a 
performance  of  a  duty.  The  intent  of  the 
dedicator  to  submit  his  property  to  the  city 
for  the  establishment  of  grades  and  the 
building  of  streets  and  bridges  being  estab- 
lished, it  follows  by  the  same  intent  that 
the  city  may,  as  occasion  requires,  occupy 
the  streets  for  the  purpose  of  making  or 
maintaining  an  open  and  passable  highway 
in  front  of  the  abutting  property.  The  cases 
cited  by  appellants  are  not  in  point.  In  all 
of  them  the  act  complained  of  was  such 
that  it  permanently  changed  a  physical  con- 
dition, either  destroyed  the  use  of  the  street 
or  added  an  additional  servitude,  as,  for  in- 
stance, in  the  case  of  Sweeney  v.  Seattle, 
.57  Wash.  678,  107  Pac.  843,  which  is  relied 
on  by  appellants.  Although  not  indicated 
in  the  opinion,  the  damage  there  sought  to 
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be  recovered  arose  out  of  a  regrade  of  Pint 
street  in  the  city  of  Seattle.  In  such  cases 
damages  are  recoverable.  In  doing  its 
work,  the  city  left  a  permanent  obstruction 
at  the  end  of  an  alley  which  was  essential 
to  the  use  of  the  plaintiff's  property.  If 
the  testimony  had  shown  a  temporary  ob- 
struction incident  to  the  repair  of  the 
street,  no  recovery  would  have  been  allowed. 
The  logic  of  that  case  is  that  all  proper^ 
suffering  a  direct  damage  on  account  of  a 
regrade  is  entitled  to  compensation. 

Appellants  charge  counsel  with  miscon- 
duct,' and  a  juror  with  interest.  The  mo- 
tion for  a  new  trial  was  filed  May  18tli,  and 
a  supporting  affidavit  was  filed  May  3l8t. 
The  affidavit  is  not  made  a  part  of  the  state- 
ment of  facts.  Although  not  properly  be- 
fore us  (Spoar  v.  Spokane  Turn  Verein,  64 
Wash,  208,  116  Pac.  627;  Sakai  v.  Keeley. 
66  Wash.  172,  119  Pac.  190),  we  have  ex- 
amined the  affidavit,  and  find  that  it  does 
not  warrant  a  new  trial. 

Counsel  asks  why  verdicts  in  personal  in- 
jury cases  growing  out  of  the  work  com- 
plained of  have  been  returned  and  sustained 
upon  the  theory  that  the  city  negligently 
constructed  an  arch  which  fell,  causing  an 
unforeseen  and  unexpected  delay.  We  can- 
not answer.  The  fact  that  one  jury  will 
decide  a  question  of  fact  one  way,  and  an- 
other will  decide  it  in  a  contrary  way,  does 
not  raise  a  question  of  law,  nor  is  the  ver- 
dict in  one  case  reviewable,  or  to  be  oon- 
sidcred  as  evidence,  in  another. 

Affirmed. 

Crow,  Ch.  J.,  and  Gose,  Mount,  and 
Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 


XTSiTED  state:s  sufrkmb  court. 

MARY  E.  HUGHES,  Appt, 

V. 

UNITED  STATES.     (No.  718) 


UNITED    STATES,   Appt, 

V. 

MARY  E.  HUGHES.     (No.  719) 

(230  U.  S.  24,  57  L.  ed.  1374,  33  Sup.  Ct. 

Rep.  1019.) 

Eminent  domain  ^  taking  property  — > 
Improving:  navig^ation. 

1.  The  building  by  the  Federal  govern- 
ment, when  improving  the  navigation  of  the 

Note.  ^  The  subject  of  interfering  with 
private  rights  in  improving  the  navigability 
of  a  stream  is  considered  at  page  841  of  the 
note  to  Beidler  v.  Sanitary  Dist.  67  L.RJ^. 
820. 
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Mississippi  river,  of  a  levee  behind  a  plan- 
tation which  was  thereby  placed  between 
the  old  and  the  new  levee,  is  not  a  taking 
of  property  for  which  compensation  must 
be  made. 

Same. 

2.  The  use  of  dynamite  by  a  Federal  of- 
ficer in  an  emergency,  in  order  to  enlarge 
an  opening  in  a  levee  along  the  Mississippi 
river  after  the  levee  had  given  way,  if 
wrongful,  cannot  be  held  to  be  the  act  of  the 
United    States,    and    therefore    affords    no 

f round  for  holding  that  the  United  States 
ad  thereby  taken  for  public  use  the  prop- 
erty of  a  riparian  owner  damaged  by  such 
act. 

(June  16,  1913.) 

APPEAL  by  claimant  from  a  judgment 
of  the  Court  of  Claims  rejecting  a  claim 
against  the  United  States  for  an  alleged 
taking  of  property  in  the  course  of  improv- 
ing the  Mississippi  river.     Affirmed. 

APPEAL  by  the  United  States  from  a 
judgment  of  the  Court  of  Claims  award- 
ing damages  for  an  alleged  taking  of  prop- 
erty in  the  course  of  such  an  improvement. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Holmes  Conrad  and  Waitman 
H.    Conaway  for  Mary   E.  Hughes. 

Messrs.  John  Q.  Thompson,  Assistant 
Attorney  General,  and  J.  Harwood  Graves 
for  the  United  States. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  suit  was  commenced  to  recover  from 
the  United  States  the  sum  of  $200,560,  sub- 
sequently reduced  by  an  amended  petition 
to  $165,000,  and  $12,000  per  annum  until 
the  principal  sum  was  paid,  on  the  ground 
that  the  United  States  had,  as  the  result 
of  work  done  by  it  in  relation  to  the  Miss- 
issippi river,  taken,  in  the  constitutional 
sense,  two  certain  plantations  belonging  to 
the  claimant,  one  the  Wigwam  plantation, 
situated  on  the  east  bank  of  the  Mississippi, 
and  the  other  a  plantation  known  as  the 
Timberlake  plantation,  also  lying  on  the 
east  bank,  but  higher  up  the  river;  that 
is,  in  Bolivar  county,  Mississippi,  and  op- 
posite Arkansas  City  on  the  west  bank. 
As  to  the  first,  the  Wigwam  plantation, 
there  was  judgment  below  in  favor  of  the 
United  States,  rejecting  the  claim,  and  No. 
718  is  an  appeal  by  the  claimant  from  that 
judgment.     As   to   the   Timberlake   planta- 


tion,  there   was   a  judgment    against    the 
United  States  for  what  was  deemed  to  be 
the  value  of  the  plantation,  and  No.  719 
is  an  appeal  by  the  United  States  from  that 
judgment.    The  court  made  a  series  of  gen- 
eral findings   stating  what   was   considered 
to   be    the   facts    concerning    the   situation 
upon  which  the  right  to  recover  in  a  gen- 
eral sense  as  to  both  plantations  was  based. 
It  then  made  particular  findings  as  to  the 
Wigwam    plantation    and    like    findings    as 
to    the    Timberlake    plantation.      Although 
the   general   findings   are   in   some  respects 
amenable  to  the  criticism  that  they  draw 
erroneous  conclusions  of  law  concerning  the 
legislation  of  Congress,  with  regard  to  the 
improvement  of   the  Mississippi   river,  and 
the  action  of  the  ofiicers  under  such  legis- 
lation,  as   was  done  in   the   Jackson   Case, 
230  U.  S.  1,  57  L.  ed.  1363,  33  Sup.  Ct.  Rep. 
1011,  and  also  treat  such  mistaken  conclu- 
sions  as   findings   of  fact,   such   errors   are 
not  as  apparent  as  they  were  in  the  Jack- 
son Case.     This  results  from  the  fact  that 
the  general  expressions  in  the  findings  man- 
ifesting the  error  which  we  pointed  out  in 
the   Jackson   Case   are,   as   a   rule,   in   this 
case   qualified   by   statements    incompatible 
with    the    general    expressions,    and    which 
therefore  serve  to  correct   the  error  which 
otherwise    would    exist.      Thus,    in    finding 
1,   after   referring   to   the    St.   Francis   and 
other  basins  on  the  west  bank  and  the  out- 
flow of  water  into  these  basins,  ultimately 
reaching  the  Gulf  of  Mexico,  as  described 
in  the  findings  in  the  Jackson  Case,  and  the 
stoppage  of  such  outflow  and  consequent  in- 
crease of  the  volume  of  water  in  the  river, 
which,  in  the  Jackson  Case,  was  virtually 
attributed  exclusively  to  work  done  by  the 
United    States    or    under    its    control,    the 
finding  in   this   case   accurately   states   the 
relation  of  the  United  States  and  the  local 
authorities  to  the  work  as  follows: 

"The  outlets  and  drains  thus  provided  by 
nature  were  such  as  to  accommodate  said 
flood  waters,  and  the  lands  of  claimant  were 
not  overflowed  as  frequently  before  the  out-' 
lets  were  closed  by  levee  construction  by 
the  United  States  to  improve  the  river 
navigation,  and  by  the  state  and  local  au- 
thorities to  protect  and  reclaim  land  sub- 
ject to  overfiow  in  times  of  high  water,  and 
consequently  were  but  little  injured  by  said 
overflows." 

So,  again,  in  No.  2,  although  the  finding 
refers  to  the  adoption  of  the  Eads  plan  al- 


As  to  right  of  riparian  owner,  as  against 
other  riparian  owners,  to  confine  flood 
water  within  banks  of  stream,  see  note  to 
Jefferson  v.  Hicks,  24  L.R.A.(N.S.)  214.  As 
to  right  of  riparian  owner  to  protect  shore 
from  encroachment  of  water,-  see  note  to 
Fowler  v.  Wood,  6  L.R.A.(N.S.)  162.  For 
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right  to  embank  against  water  turned  out 
of  stream,  see  note  to  Wills  v.  Babb,  6 
L.R.A.(N.S.)  136.  As  to  liability  of  mu- 
nicipality  for  confining  flood  water  within 
banks  of  stream  to  injury  of  riparian  own- 
er, see  note  to  Walters  v.  Marsh  all  town,  26 
L.R.A.(N.S.)  199. 
40 
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most  in  the  same  all-embracing  words  used 
in  tlie  Jackson  Case,  it  yet  states  in  ex- 
plicit terms  that  the  acts  of  Congress  but 
authorized  an  improvement  of  navigation, 
and  empowered  expenditures  for  that  pur- 
pose, and  in  referring  to  levee  construction 
done  pursuant  to  such  Congressional  action, 
it  is  declared  in  the  finding  that  the  United 
States  "for  the  improvement  of  the  Missis- 
sippi river  for  navigation  .  .  •  and  the 
local  authorities  or  organizations  of  the 
states  bordering  along  the  river  on  both 
sides,  from  Cairo  to  the  Gulf,  have  before 
and  since  1883,  constructed  and  are  now 
constructing  and  maintaining  certain  lines 
of  levees  at  various  places  and  of  various 
lengths  for  the  purpose  of  protecting  and 
reclaiming  lands  within  their  respective  dis- 
tricts from  overflow  in  times  of  high  wa- 
ter." Again,  in  the  concluding  part  of  the 
fourth  finding,  a  statement  in  accord  with 
that  made  in  the  Jackson  Case  is  found 
concerning  the  co-operation  of  the  United 
States  and  local  authorities  in  levee  build- 
ing, which  is  qualified,  however,  by  subse- 
quent statements,  which,  with  reasonable 
accuracy,  displays  the  real  situation,  that 
is,  tlie  unifying  of  the  energies  of  the 
United  States  and  the  local  authorities  tc 
a  common  end,  levee  construction,  although 
the  purpose  on  the  one  hand  was  the  im- 
provement of  navigation,  and  on  the  other, 
the  protection  of  land  from  overflow.  And 
this  also  is  further  illustrated  by  finding 
3,  which  points  out  the  scope  and  character 
of  the  authority  delegated  by  Congress  to 
build  levees;  that  is,  the  improvement  of 
the  navigation  of  the  river. 

The  special  findings  relating  to  the  Wig- 
wam plantation  but  established  that  that 
plantation  was  situated  in  one  of  the  minor 
basins  below  Vicksburg,  like  those  between 
Natchez  and  Baton  Rouge,  which  were  de- 
scribed in  the  Jackson  Case.  Indeed,  the 
court,  in  express  terms,  found  there  was 
identity  between  that  case  and  this,  and 
placed  its  conclusion  against  the  right  to 
recover  upon  its  ruling  in  the  Jackson  Case; 
and  in  so  doing,  in  view  of  our  afi&rmance 
of  the  judgment  in  the  Jackson  Case,  it 
follows  that,  in  our  opinion,  no  error  was 
committed. 

As  to  the  Timberlake  plantation,  special 
findings  were  made,  and  omitting  those 
which  relate  to  the  title  of  the  claimant 
and  to  the  loss  suffered  by  the  overflow  of 
the  property  in  the  years  following  the 
special  action  by  the  government,  which  it 
was  considered  gave  rise  to  the  right  to 
relief,  the  findings  are  as  follows: 

"IX. 
"Timberlake  Plantation. 

"Prior  to  the  construction  of  the  Hunt- 1 
ington  Short  Line  levee  by  the  United  I 
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States,  the  waters  of  the  Mississippi  river 
did  not  overflow  and  submerge  the  Timber- 
lake  plantation  hereinafter  described  at 
such  frequent  intervals  and  for  such  du- 
ration as  to  disturb  the  claimant  in  the 
profitable  use,  enjoyment,  and  possession 
thereof,  or  so  as  to  materially  affect  its 
cultivation,  productive  capacity,  or  market 
value.  It  was  then  suitable  for  the  purpose 
of  raising  thereon,  and  there  was  profit- 
ably raised  thereon,  crops  of  cotton,  cotton 
seed,  corn,  hay,  and  other  products.  Since 
the  completion  of  said  Huntington  Short 
Line  levee  by  the  United  States,  placing  the 
plantation  of  claimant  between  the  old  and 
new  levee,  in  the  restricted  and  narrower 
high- water  channel  of  the  river,  the  rises 
in  the  water  of  said  river,  by  reason  of  the 
water  being  thus  confined  and  restricted  in 
its  flow,  have  been,  and  are  now,  occurring 
at  such  frequent  intervals  and  for  such 
duration  as  to  prevent  the  claimant  from 
raising  any  kind  of  a  crop  thereon;  the 
buildings  have  become  untenantable  and  un- 
inhabitable; the  fencing  washed  away;  the 
land  covered  with  superinduced  additions  of 
water,  earth,  sand  and  gravel  to  a  depth  of 
from  3  to  12  feet;  said  land  has  since  grown 
up  in  willows,  cottonwood,  underbrush,  and 
weeds,  so  as  to  render  it  valueless  to  Her; 
to  destroy  its  market  value;  and  to  compel 
its  abandonment. 

'*X. 

"Prior  to  1898  said  lands  (Timberlake 
plantation)  were  comparatively  high  and 
secure  from  overflow  by  the  flood  waters 
of  the  Mississippi  river,  except  at  long  in- 
tervals, and  the  occurrence  of  such  over- 
flows did  not  materially  affect  their  pro- 
ductive capacity  or  market  value.  Said 
lands  were  highly  improved,  well  stocked 
with  tenants  and  laborers,  yielded  large 
crops  of  cotton,  cotton  seed,  com,  hay,  and 
other  products,  were  located  adjacent  to 
what  was  formerly  the  town  of  Hunting- 
ton, located  between  the  Huntington  Short 
Line  levee  and  the  river,  since  washed  away 
by  the  flood  waters  of  the  Mississippi  river, 
and  deserted  as  a  place  of  residence  by  the 
inhabitants  some  years  after  the  building 
of  the  Huntington  Short  Line  levee, — 1898- 
1900, — was  very  valuable  as  plantation 
property,  and  was  worth  the  sum  of  ninety 
thousand  dollars   ($90,000). 

"The  claimant,  Mary  E.  Hughes,  obtained 
$12,000  from  the  Board  of  Mississippi  Levee 
Commissioners,  by  judgment,  for  damages 
to  the  drainage  of  the  Timberlake  planta- 
tion into  Black  Bayou  when  it  was  thrown 
out  by  the  construction  of  the  Huntington 
Short  Line  levee  in  1809-1900.  This  plan- 
tation is  located  in  the  vicinity  of  and  op- 
posite the  Arkansas  City  gauge,  and  was 
protected  from  overflow  up  until  the  time 
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of  the  construction  of  the  Huntington  Short 
Line  leyee. 

"XI. 
"Prior  to  the  year  1898,  aaid  Timber- 
lake  plantation  was  protected  from  over- 
flow by  the  flood  waters  of  the  Mississippi 
river  by  a  continuous  levee  line  located  in 
front  of  said  lands,  along,  by,  and  close  to 
the  river  bank  for  its  entire  frontage,  built 
by  state  and  local  authorities,  and  said 
plantations  still  remained  valuable  for  plan- 
tation purposes,  and  up  to  that  time  had 
not  been  seriously  injured  in  its  use  and 
enjoyment  by  the  flood  waters  of  said 
river. 

"About  the  year  1898,  the  United  States 
surveyed  and  thereafter  began  to  construct 
what  was  known  as  and  now  called  the 
Huntington  Short  Line  levee,  a  new  levee, 
about  15  feet  high,  located  some  distance 
back  from  the  old  levee,  behind  the  land  of 
claimant,  thus  placing  and  permanently 
locating  said  Timberlake  plantation  between 
the  Huntington  Short  Line  levee  and  the 
old  levee  in  the  narrower  high- water  chan- 
nel and  bed  of  the  river,  placing  an  addi- 
tional burden  and  servitude  thereon,  and 
subjecting  said  property  to  more  frequent 
and  destructive  overflows  and  the  force  and 
scouring  power  of  the  high-water  current 
of  said  river.  After  the  completion  of  the 
Huntington  Short  Line  levee  a  high  water 
came  in  the  river  during  the  year  1903,  and 
because  of  a  break  in  said  old  levee,  the 
water  of  said  river  began  to  flow  onto  and 
over  the  plantation  of  claimant^  then  lo- 
cated between  the  old  levee  and  the  Hunt- 
ington Short  Line  levee,  and  remained 
standing  on  and  over  said  land  to  a  great 
depth  aftetr  the  high  waters  receded,  and 
because  of  the  great  pressure  of  the  water 
thus  confined,  standing  against  said  Hunt- 
ington Short  Line  levee,  threatening  its 
destruction  by  breaking  through,  the  United 
States  then  caused  the  old  levee  to  be  blown 
up  by  dynamite  in  many  places,  so  as  to 
relieve  the  pressure  of  the  water  standing 
against  the  Huntington  Short  Line  levee, 
and  to  save  it,  thus  causing  the  water  to 
rush  over  and  across  said  land,  injuring  it 
for  agricultural  as  well  as  all  other  pur- 
poses, greatly  reducing  its  value. 

"XIV. 

"Upon  the  foregoing  facts  the  court  finds 
as  an  ultimate  fact,  so  far  as  it  is  a  ques- 
tion of  fact,  that  the  effect  of  placing  and 
permanently  locating  the  Timberlake  plan- 
tation of  claimant  between  the  Huntington 
Short  Line  levee  and  the  old  levee,  and  the 
river  bank,  was  and  is  an  act  on  the  part 
of  the  United  States  intending  to  place, 
and  which  finally  resulted  in  placing,  the 
lands  of  claimant  in  the  narrower  high- 
water  channel  of  the  Mississippi  river,  sub- 
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jecting  it  to  more  frequent  and  destruc- 
tive overflows,  and  the  forceful  and 
destructive  action  of  the  current,  placing 
an  additional  burden  and  servitude  thereon, 
wliich  has  finally  resulted,  since  the  years 
1907,  1908,  and  1910,  in  such  serious  and 
continuous  interruption  to  the  common  and 
necessary  use  and  enjoyment  of  said  prop- 
erty, as  to  amount  to  a  taking  thereof  by 
the  United  States  under  the  5th  Amend- 
ment to  the  Constitution." 

It  will  be  observed  that  finding  9,  al- 
though special  to  the  Timberlake  planta- 
tion, contains  statements  concerning  the 
general  raising  of  the  flood  level  in  the  river 
as  the  result  of  the  levee  work  done  by  the 
United  States  and  the  state  and  local  au- 
thorities, followed  by  a  description  of  the 
injury  by  overflow  to  the  Timberlake  plan- 
tation, which  would  give  rise  to  the  infer- 
ence that  the  judgment  which  was  rendered 
against  the  United  States  as  to  that  plan- 
tation was  based  upon  a  consideration  of 
that  subject.  If  that  view  were  taken,  the 
case  would  be  controlled  by  our  decision 
just  rendered  in  the  Jackson  Case;  but  we 
cannot  adopt  that  view  of  the  court's  action, 
as  the  court  in  the  Jackson  Case  decided 
that  like  facts  did  not  justify  recovery 
against  the  United  States,  and  reiterated  in 
this  case  its  conclusion  in  that  respect  by 
rejecting  the  claim  as  to  the  Wigwam  plan- 
tation. Under  this  view  we  assume  that 
finding  9  was  a  mere  inadvertence,  or,  at 
all  events,  if  not  so,  may  be  now  put  out 
of  view.  This  leaves  only  for  consideration 
the  special  facts  concerning  the  Timberlake 
plantation. 

The  plantation  bordered  on  the  river,  and 
was  protected  by  a  levee.  Whether  that 
levee  was  built  by  the  private  efforts  of 
the  owner  of  the  land  or  by  state  or  local 
authority  does  not  appear.  The  officers  of 
the  United  States,  deeming  it  advisable,  in 
aid  of  the  improvement  of  navigation,  to 
construct  a  new  levee,  did  not  locate  it  along 
the  river,  in  front  of  the  plantation,  but 
joining  the  existing  line  of  levee,  somewhere 
above  the  projecting  point  on  which  Tim- 
berlake plantation  was  situated,  built  a 
direct  line  of  levees  which  passed  across 
the  point  several  miles  back  of  the  Timber- 
lake  plantation,  and  joined  the  line  of 
levees  on  the  river  bank  below  the  planta- 
tion. This  levee,  known  as  the  Huntington 
vShort  Line,  is  thus  described  in  the  report 
of  the  Mississippi  River  Commission  for 
1898,  at  page  3390: 

"Huntington  Short  Line. — This  is  a  new 
levee  under  construction  from  Mound  Land- 
ing to  a  point  about  1^  miles  below  Offutts 
Landing.  The  new  levee  here  is  4.4  miles 
in  length,  and  will  shorten  the  levee  line 
7  miles  over  its  present  length.** 
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The  findings  exclude  the  conception  that 
this  new  and  more  direct  levee  was  built 
upon  land  belonging  to  the  owner  of  the 
Timberlake  plantation.  They  show  that  the 
location  and  construction  of  this  new  line 
of  levee  was  approved  by  the  local  levee  au- 
thorities, since  they  establish  that  those 
authorities  paid  to  the  owner  of  the  Tim- 
berlake plantation  a  sum  of  money  for  the 
incidental  damage  occasioned  to>  that  plan- 
tation by  the  fact  that  the  levee,  in  passing 
in  the  rear  of  the  plantation,  obstructed 
drains  or  means  of  drainage  by  which  the 
surface  water  of  the  plantation  was  carried 
off  to  the  rear.  The  report  of  the  Miss- 
issippi River  Ck>mmission  for  1900,  page 
4849,  shows  that  before  this  payment  was 
made  by  the  local  authorities  there  was  a 
suit  brought  by  owners  of  the  plantation, 
and  that  that  suit  culminated  in  a  recogni- 
tion by  the  local  courts  of  the  right  to 
build  the  levee  on  payment  of  the  sum 
stated,  which  was  but  a  part  of  a  much 
larger  claim  made,  which  was  disallowed. 
The  facts  just  stated  serve  to  demonstrate 
the  error  which  was  committed  in  deciding 
that  the  exertion  of  national  power  to  build 
levees  for  improving  navigation  had  effaced 
the  exercise  of  state  power  to  construct 
levees  for  protection  from  overflow,  since 
they  manifest  the  harmonious  co-operation 
of  the  two  powers,  the  United  States  bear- 
ing the  burden  of  building  a  great  levee  in 
the  interest  of  navigation,  and  the  local 
authorities,  in  view  of  the  protection  from 
overflow  which  necessarily  resulted  from 
the  construction  of  the  levee  for  navigation 
purposes,  contributing  the  amount  essential 
to  pay  an  award  of  a  local  character. 

Upon  all  these  facts  we  are  unable  to 
perceive  any  ground  for  distinguishing  the 
claim  as  to  the  Timberlake  from  that  as  to 
the  Wigwam  plantation  or  from  the  claims 
which  were  held  to  be  without  merit  in  the 
Jackson  Case.  We  say  this  because  the 
claims  in  the  Jackson  Case  as  well  as  the 
claim  in  this  case,  made  as  to  the  Wigwam 
plantation,  in  their  last  analysis  but  in- 
volve the  assertion  of  a  right  of  recovery 
against  the  United  States  for  failing  to 
build  a  levee  in  front  of  the  plantations  in 
question  for  the  purpose  of  affording  them 
protection  from  the  increased  stage  of  higb- 
water  which  it  was  asserted  had  been 
created  by  the  act  of  the  United  States  in 
building  levees  elsewhere  along  the  river. 
This  being  so,  as  it  is  not  pretended  that 
the  building  of  the  new  line  of  levee  here 
considered  trespassed  upon  the  property 
rights  of  the*  owners  of  the  Timberlake 
plantation  by  an  actual  taking  of  land,  the 
asserted  claim  but  comes  to  this:  That  the 
owner  of  the  Timberlake  plantation,  abut- 
ting on  the  river,  is  entitled  to  hold  the 
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United  States  responsible,  because  in  im- 
proving the  navigation  of  the  river  the 
officers  of  the  United  States,  in  selecting 
the  place  where  the  levee  should  be  built, 
did  not  select  the  front  of  the  plantation, 
that  is,  did  no  construct  the  levee  along 
the  river  bank  of  the  plantation.  Thus  ac- 
curately fixing  the  contention,  it  is  patent 
that  we  cannot  affirm  the  judgment  of  the 
court  below  against  the  United  States  as 
to  the  Timberlake  plantation  without  re- 
versing its  judgment  in  favor  of  the  United 
States  as  to  the  Wigwam  plantation,  and 
without  disregarding  the  decision  which  wt 
have  just  announced  in  the  Jackson  Case. 
In  saying  this  we  are  not  unmindful  of  ex- 
pressions in  the  findings,  and  which  indeed 
the  court  below  declared  in  express  terms 
were  the  basis  of  its  legal  conclusion  in  re- 
spect to  the  liability  of  the  United  States, 
to  the  effect  that  the  byilding  of  the  new 
levee  operated  to  change  the  situation  of 
the  claimant's  property  by  putting  it  in  the 
bed  of  the  river.  But  the  substance  of 
things  may  not  be  changed  by  mere  figures 
of  speech.  The  plantation  was  situated  on 
the  bank  of  the  river.  It  was  protected 
from  overflow  by  the  levee  on  that  bank. 
Whether  that  levee  was  private  or  public, 
as  we  have  said,  does  not  appear,  but  noth- 
ing in  the  fact  that  a  new  levee  was  built 
far  in  the  rear  of  the  plantation  changed 
the  physical  situation,  or  had  the  magical 
effect  of  transporting  the  property  from 
one  place  to  another.  Where  it  was  before 
the  location  of  the  new  levee,  it  remained 
after  the  new  levee  was  completed.  True 
it  is  that  if,  from  caving  banks  or  other 
natural  causes,  it  became  impossible  to  pro- 
tect the  property  by  means  of  a  levee  along 
its  front,  that  fact  was  in  no  way  caused 
by  the  building  of  the  new  levee,  and  if  high 
water  and  disastrous  overflow  subsequently 
came  from  the  inherent  weakness  of  the 
existing  levee  along  the  front  on  the  river 
bank,  the  consequent  loss  may  not  be  at- 
tributed to  the  fact  that  a  new  and  stronger 
levee  was  constructed  along  shorter  and 
safer  lines.  There  is  no  pretense  of  any 
intention  to  injure  the  claimant  by  the 
building  of  the  new  levee;  and  on  the  con- 
trary, light  is  reflexly  thrown  upon  the 
conditions  which  led  to  the  exercise  of 
judgment  on  the  part  of  the  officers  of  the 
United  States  in  building  the  new  levee  on 
the  much  shorter  and  more  direct  line  by 
the  report  of  the  commission  for  1899,  at 
page  3555,  where  the  caving  condition  of 
the  bank  of  the  river  in  and  about  the 
place  where  the  plantation  was  situated  is 
stated. 

As  to  the  statement  in  one  of  the  find- 
ings concerning  the  act  of  an  officer  of  the 
United  States  after  the  old  levee  had  given 
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way,  in  using  dynamite  to  enlarge  the 
opening,  we  find  it  difficult  to  understand 
the  finding.  Of  course  it  can  be  easily  ap- 
preciated that  when  a  break  occurred  in 
the  old  levee  along  the  bank,  that  impelled 
by  the  great  force  of  the  current  of  the 
river  and  the  volume  of  its  water,  there 
rushed  through  the  opening  or  crevasse 
with  great  momentum,  a  body  of  water 
which  might,  before  its  force  was  spent, 
strike  the  new  levee,  although  it  was  far 
in  the  rear,  and  endanger  its  safety, — a 
danger  which  is  aptly  portrayed  as  to  a 
relatively  similar  situation  elsewhere  in  the 
report  of  the  chief  of  engineers  for  1903 
at  p.  260.  But  the  finding  does  not  seem 
to  refer  to  such  a  danger  nor  to  assume 
that  the  dynamite  was  used  to  guard 
against  it,  that  is,  to  expand  the  opening 
in  the  old  levee  to  such  a  degree  that, 
although  increasing  the  quantity  of  the 
flow  of  water,  it  would  diminish  its  mo- 
mentum, and  thus  prevent  the  danger  of 
striking  against  the  new  levee  and  sweep- 
ing it  away.  We  say  this  since,  taking  the 
finding  literally,  it  gives  rise  to  the  con- 
viction that  the  old  levee  was  dynamited 
after  the  river  had  subsided,  for  the  pur- 
pose of  allowing  the  water  to  flow  off, 
which  had  accumulated  in  the  basin  created 
by  the  remaining  line  of  old  ievee  along 
the  river  front  and  the  line  of  the  new  levee. 
We  do  not  stop,  however,  to  further  con- 
sider the  subject,  since  whatever  view  be 
taken  of  the  finding,  the  fact  as  to  the  use 
of  dynamite  would  not  in  law  amount  to 
a  taking  by  the  United  States,  because  in 
any  event  the  mere  act,  to  meet  an  emer- 
gency, of  the  officer,  conceding,  under  the 
circumstances  stated,  that  it  was  a  wrong- 
ful act,  cannot  be  held  to  be  the  act  of  the 
United  States,  and  therefore  affords  no 
ground  in  any  event  for  holding  that  the 
United  States  had  taken  the  property  for 
public  use. 

It  follows  from  what  we  have  said  that 
the  judgment  below  in  favor  of  the  United 
States  in  No.  718  must  be  affirmed,  and  the 
judgment  against  the  United  States  in  No. 
719  must  be  and  it  is  reversed. 

And  it  is  so  ordered. 
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AUGUST  PAULSEN  et  al.,  Appts., 

V. 

ELIGIO  FEROGLIO,  Respt. 

(—  Wash.  — ,  131  Pac.  1163.) 

Master   and    serrant   ^    safe   working 
place  —  excaTation  on  hillside. 

1.  A   master   who   sets   an   employee  at 
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work  excavating  a  foundation  for  a  build- 
ing on  a  hillside  at  a  time  when  other  serv- 
ants are  making  excavations  further  up 
the  hill  is  bound  to  take  precautions  to 
protect  the  former  from  material  which 
may  be  loosened  by  the  latter  employees 
in  such  a  manner  as  to  roll  down  on  him. 

Same  —  assumption  of  risk  —  saffl- 
ciency  of   barriers. 

2.  An  employee  engaged  in  making  an 
excavation  on  a  hillside,  who  knows  that 
the  employer  has  erected  a  barrier  to  pre- 
vent material  loosened  by  persons  work- 
ing further  up  the  hill  from  rolling  down 
upon  him,  does  not  assume  the  risk  of  th«* 
insufficiency  of  the  barriers. 

Same  ^  negligence  of  foreman  ^  fel- 
low servant. 

3.  The  negligence  of  a  foreman  supervis- 
ing different  gangs  of  men  engaged  in  ex- 
cavating on  a  hillside  in  constructing  an 
insufficient  barrier  to  protect  the  man  lower 
down  from  material  loosened  by  those 
further  up  is  that  of  the  master,  and  not 
of  a  fellow  servant  of  the  workmen. 

(May  6,  1913.) 

APPEIAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendants  were  alleged  to 
be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Myron  A.  Folson,  John  H. 
Wourms,  and  John  H.  Pelletler,  for  ap- 
pellants : 

Where  the  danger  is  alike  open  to  both 
master  and  servant,  they  stand  upon  an 
equal  footing,  and  the  servant  assumes  the 
risks. 

Anderson  v.  Inland  Teleph.  &.  Teleg.  Co. 
19  Wash.  575,  41  L.R.A.  410,  53  Pac.  657; 
Tham  v.  J.  T.  Steeb  Shipping  Co.  39  Wash. 
271,  81  Pac.  711,  18  Am.  Neg.  Rep.  659; 
Cully  V.  Northern  P.  R.  Co.  35  Wash.  241, 
77  Pac.  202,  16  Am.  Neg.  Rep.  616;  Lewinn 
V.  Murphy,  63  Wash.  366,  —  L.R.A.(NJ5.) 
— ,  115  Pac.  740,  Ann.  Cas.  1912  D,  433; 
Miller  v.  Morah  Bros.  Co.  39  Wash.  631,  1 
L.R.A.(N.S.)  283,  109  Am.  St.  Rep.  917,  81 
Pac.  1089;  Goure  v.  Storey,  17  Idaho,  362, 
106  Pac.  794;  Minty  v.  Union  P.  R.  Co.  2 

Note.  ^  Duty  of  master  to  protect  sef*v- 
ant  from  material  rolling  doum  hilU 
side. 

This  note  is  confined  to  places  where  the 
declivity,  is  natural,  or  where  the  danger 
is  not  created  by  the  work  itself;  and  cases 
involving  the  duty  of  the  master  in  respect 
to  protecting  the  servant  from  the  caving 
in  of  banks,  cliffs,  trenches,  etc.,  which  are 
at  the  time  being  excavated,  have  been  ex- 
cluded. 

Upon  the  question  of  the  servant's  as- 
sumption of  risk  from  changing  conditions 
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Idaho,  471,  4  L.R.A.  409,  21  Pac.  660; 
Fisher  v.  Stone  ft  W.  Engineering  Corp.  67 
Wash.  176,  121  Pac.  44;  Boyle  v.  Anderson 
&  H.  Lumber  Co.  46  Wash.  431,  00  Pac. 
433;  Raven  v.  Seattle  Electric  Co.  47  Wash. 
637,  92  Pac.  451 ;  Ford  v.  Heffernan  Engine 
Works,  48  Wash.  316,  93  Pac.  417;  Taylor 
V.  Washington  Mill  Co.  50  Wash.  306,  97 
Pac.  243;  Morrison  v.  Williams,  50  Wash. 
80,  96  Pac.  691;  Kelly  v.  Cowan,  49  Wash. 
606,  96  Pac.  152;  Nordstrom  v.  Spokane  &  I. 
E.  R.  Co.  55  Wash.  521,  25  L.R.A.(N.S.)  364, 
104  Pac  809;  Goddard  v.  Interstate  Teleph. 
Co.  56  Wash.  536,  106  Pac.  188;  Shore  v. 
Spokane  &  I.  E.  R.  Co.  57  Wash.  212,  100 
Pac  753;  Cole  v.  Spokane  Gas  &  Fuel  Co. 
66  Wash.  393,  119  Pac  831;  Beaton  v.  Ab- 
rams,  60  Wash.  1,  —  L.R.A.(N.S.)  — ,  110 


Pac  615;  Mayer  v.  Queen  City  Lumber  Co. 
64  Wash.  567,  117  Pac.  392;  Mielke  v.  Chi- 
cago &  N.  W.  R.  Co.  103  Wis.  1,  74  Am.  St. 
Rep.  834,  79  N.  W.  22;  Ritzema  v.  Valley 
City  Brick  Co.  152  Mich.  75,  115  N.  W.  705. 

The  servant  has  no  right  to  assume  that 
the  master  has  furnished  a  safe  place  to 
work,  where  the  dangers  are  apparent. 

Jennings  v.  Tacoma  R.  &  Motor  Co.  7 
Wash.  275,  34  Pac.  937;  White  v.  Spokane 
&  I.  E.  R.  Co.  54  Wash.  670,  103  Pac.  1119; 
Lewinn  v.  Murphy,  03  Wash.  356,  —  L.RA. 
(N.S.)  —,  115  Pac.  740,  Ann.  Cas.  1912  D, 
433;  Gardner  v.  Porter,  45  Wash.  158,  88 
Pac.  121;  Props  v.  Washington  Pulley  & 
Mfg.  Co.  61  Wash.  9,  45  L.R.A.(N.S.)  658, 
111  Pac.  888;  Deaton  v.  Abrams,  60  Wash. 
1,  —  L.R.A.(N.S.)  — ,  110  Pac  615;  Sny- 


of  the  working  place  during  progress  of 
work,  see  notes  to  Citrone  v.  O'Rourke  En- 
gineering Constr.  Co.  19  L.R.A.(N.S.)  340, 
and  Smith  v.  North  Jellico  Coal  Co.  28 
L.RJ1.(N.S.)    1267. 

Upon  the  applicability  of  the  rule  as 
to  safe  place  where  servants  are  engaged 
in  the  work  of  removing  dangerous  con- 
ditions, see  note  to  Neagle  v.  Syracuse  B. 
&  N.  Y.  R.  Co.  25  L.R.A.(N.S.)  321. 

The  cases  very  generally  hold  that  the 
rule  as  to  the  master's  duty  to  furnish  a 
safe  place  of  work  to  the  servant  applies 
with  full  vigor  to  a  case  where  the  serv- 
ant whose  place  of  work  is  at  the  foot  of 
a  hill  is  injured  by  materials  rolling  down 
the  hill. 

Thus,  in  McKenzie  v.  North  Coast  Col- 
liery Co.  55  Wash.  495,  28  L.R.A.(N.S.) 
1244,  104  Pac.  801,  it  was  held  that  a  mine 
owner  owes  the  duty  to  his  servants  who 
are  working  on  a  slope  in  the  mine  to  in- 
spect the  batteries  or  dams  which  are 
erected  to  prevent  loosening  materials  from 
rolling  down  upon  them,  to  see  that  they 
are  reasonably  safe;  and  the  fact  that  a 
battery  or  dam  was  erected  by  the  miners 
themselves  does  not  relieve  the  master  from 
liability  to  one  of  them  who  is  injured  by 
its  insufficiency,  where  he  had  no  part  in 
the  construction. 

The  decision  in  Paulsen  v.  Feroglio  is 
fully  supported  by  the  decision  in  Campbell 
V.  Jones,  60  Wash.  265,  —  L.R.A.(N.S.)  — , 
110  Pac.  1083,  which  is  fully  set  out  in 
the  principal  case. 

The  greater  number  of  cases  where  in- 
jury occurs  because  of  materials  rolling 
down  a  hill  have  to  do  with  railroads  con- 
structed along  a  hillside  or  through  a  deep 
cut;  and  the  cases  are  very  consistent  in 
holding  that  under  such  circumstances  the 
master  owes  the  servant  a  special  duty  to 
guard  against  the  danger  of  rocks,  logs, 
etc,  rolling  dow^n  the  hillside,  and  causing 
an  obstruction  to  the  railroad  tracks. 

Thus,  in  Clune  v.  Ristine,  36  C.  C.  A.  450, 
94  Fed.  745,  6  Am.  Neg.  Rep.  416,  it  was 
held  that  when  a  railroad  track  is  con- 
structed in  such  a  manner  that  rocks  over- 
hang it,  or  loose  rocks  are  imbedded  in 
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the.  slopes  of  cuts  through  which  it  runs 
in  such  a  position  that  they  may  be  dis- 
placed by  the  action  of  the  elements  and 
be  precipitated  upon  the  track,  it  is  the 
duty  of  the  railroad  company  either  to 
remove  them,  or  to  take  other  adequate  pre- 
cautions to  guard  against  danger,  and  to 
render  the  track  reasonably  safe. 

So,  where,  for  several  days  before  the 
accident,  it  appeared  that  fires  had  been 
burning  on  the  mountain  side  immediately 
above  the  track  for  several  miles  along  a 
railroad  in  the  immediate  vicinity  of  the 
accident,  that  stones,  sticks,  and  logs  were 
rolling  down  upon  the  track  by  reason  of 
said  fires,  and  that  this  condition  of  affairs 
was  known  to  the  railroad  company,  and 
that  tlierc  were  no  track  walkers  upon  that 
section  of  the  track  until  midnight,  negli- 
gence upon  the  part  of  the  railroad  is 
shown  sufficiently  to  take  the  case  to  the 
jury.  Denver,  S.  P.  &  P.  R.  Co.  v.  Wilson, 
12  Colo.  20,  20  Pac.  340. 

And  in  Bean  v.  Western  North  Carolina 
R.  Co.  107  N.  C.  731,  12  S.  E.  600,  where 
a  railroad  had  been  constructed  along  the 
side  of  a  mountain,  it  was  held  that  the 
company  was  negligent  in  leaving  a  mass 
of  stone  just  above  and  near  the  track  in 
such  a  position  that  it  might  slide  down 
upon  the  tracks,  and  the  fact  that  the  com- 
pany employed  a  track  walker  whose  duty 
it  was  to  examine  and  see,  just  after  a 
train  ha^  passed  the  dangerous  p^iint, 
whether  rock  had  fallen  or  was  about  to 
fall,  did  not  excuse  the  company;  assuming 
that  the  track  walker  was  a  fellow  servant 
of  the  injured  trainman,  and  that  his  neg- 
ligence contributed  to  the  injury,  the  train- 
man miglit,  nevertheless,  recover  on  account 
of  the  negligence  of  the  company. 

A  snowslide  being  usually  mingled  with 
gravel  and  rock  is  a  dangerous  obstruction 
to  a  railroad,  distinct  in  nature  from  a 
snowdrift,  and  a  section  foreman  having 
knowledge  of  such  an  obstruction  to  the 
track  must  give  notice  thereof  to  the  man- 
agers of  the  road  and  to  the  conductor  of 
an  approaching  train  if  he  has  an  oppor- 
tunitv,  and  his  failure  so  to  do  is  the  fail- 
ure  of   the   railroad  company.     Fisher   y. 
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der  y.  Viola  Min.  k  Smelting  Co.  3  Idaho, 
28,  26  Pac.  127. 

As  to  who  are  fellow  servants  in  the  state 
of  Washington,  and  the  master's  liability 
for  their  acts,  the  following  cases  are  cited: 

WilBon  V.  Northern  P.  R.  Co.  31  Wash. 
67,  71  Pac.  713;  Frengen  v.  Stone  &  W. 
Sngmeering  Corp.  66  Wash.  204,  119  Pac. 
193;  Ponelli  v.  Seattle  Steel  Co.  64  Wash. 
269,  116  Pac.  864;  Hale  v.  Crown  Columbia 
Pulp  &  Paper  Co.  56  Wash.  236,  106  Pac. 
480;  Cavelin  v.  Stone  &  W.  Engineering 
Co.  61  Wash.  375,  112  Pac.  349;  Jock  v. 
Columbia  &  P.  S.  R.  Co.  53  Wash.  437,  102 
Pac.  405 ;  Desjardins  v.  St.  Paul  &  T.  Lum- 
ber Co.  54  Wash.  278,  102  Pac.  1034;  Mer- 
cer V.  Lloyd  Transfer  Co.  59  Wash.  660,  110 
Pac.  389;  Magnuson  v.  Chicago,  M.  &  St.  P. 


R.  Co.  68  Wash.  141,  107  Pac.  1043;  John- 
son T.  Coates  Logging  Co.  60  Wash.  679, 
97  Pac.  801;  Maloney  v.  Florence  &  C.  C. 
R.  Co.  39  Colo.  384,  19  L.R.A.(N.S.)  348, 
121  Am.  St.  Rep.  180,  89  Pac.  649,  12  Ann. 
Cas.  621. 

Plaintiff  could  not  recover  on  the  theory 
that  he  was  not  warned,  under  the  evidence 
in  this  case. 

Jones  V.  Moran  Bros.  45  Wash.  391,  88 
Pac.  626;  Anson  v.  Northern  P.  R.  Co.  45 
Wash,  92,  87  Pac.  1058;  Bailey  v.  Mukilteo 
Lumber  Co.  44  Wash.  581,  87  Pac.  819; 
Woelflen  v.  Lewiston-Clarkston  Co.  49 
Wash.  405,  95  Pac.  493;  Laidley  v.  Wm. 
Musser  Lumber  &  Mfg.  Co.  45  Wash.  239, 
88  Pac.  124;  Bundy  v.  Union  Iron  Works, 
46  Wash.  231,  89  Pac.  645;  Stewart  v.  Bal- 


Oregon  Short  Line  &  U.  N.  R.  Co.  22  Or. 
633.  16  L.R.A.  519,  30  Pac.  425. 

So,  in  Pantzar  v.  Tilly  Foster  Iron  Min. 
Co.  99  N.  Y.  368,  2  N.  E.  24,  16  Am.  Neg. 
Cas.  832,  where  a  cliff  which  overhung  the 
place  of  work  of  a  servant  engaged  in 
building  a  wall  in  a  mine  fell  upon  him, 
the  mining  company  was  held  liable  because 
the  superintendent  had  been  told  of  the 
danger,  and  knew  that  a  large  crack  had 
appeared  in  the  cliff,  and  that  it  was  grow- 
ing larger,  and  yet  took  no  steps  to  prevent 
it  from  falling. 

So,  where  injuries  were  caused  by  a  rock 
rolling  down  a  hillside  onto  a  track,  it 
is  not  error  to  instruct  the  jury  that  if 
the  defendant  in  any  way  knew  of  the  dan- 
gerous condition,  or  might  have  known  of 
it  by  the  use  of  reasonable  care  and  dili- 
gence, the  failure  to  remove  the  rock  was 
negligence.  Baltimore  &  0.  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71. 

In  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S. 
451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618, 
it  was  held  that  the  risks  assumed  by  an 
engineer  on  a  line  of  road  running  at  the 
foot  of  a  mountain  range  do  not  include 
unnecessary  risks  and  dangers  arising  from 
the  failure  of  the  company  so  to  construct 
and  maintain  its  track  and  roadbed  as  to 
prevent  sand  from  being  deposited  on  the 
track,  causing  a  derailment. 

In  El  Paso  &  N.  E.  R.  Co.  v.  Whatley, 
—  Tex.  Civ.  App.  — ,  85  S.  W.  306,  a  judg- 
ment for  the  plaintiff  in  an  action  for  death 
of  an  engineer,  due  to  a  derailment  caused 
l>y  the  negligence  of  the  railroad  company 
in  permitting  a  rock  to  remain  on  the  track, 
uras  sustained,  but  it  does  not  appear  how 
the  rock  came  to  be  on  the  track. 

In  situations  like  those  here  discussed 
the  railroad  company  owes  its  servants  a 
peculiar  duty  of  inspection. 

Thus,  in  True  v.  Lehigh  Valley  R.  Co.  22 
App.  Div.  588,  48  N.  Y.  Supp.  86,  it  was 
held  that  in  a  suit  for  the  death  of  an 
engineer,  caused  by  the  engine  running  into 
a  landslide,  a  nonsuit  was  erroneous  where 
the  evidence  showed  that  the  cliff  alongside 
of  the  track  was  composed  of  shale,  and 
likely  to  slide  off,  and  had  slid  off  from 
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time  to  time  in  small  quantities,  and  the 
company  had  made  no  inspection  thereof 
except  such  as  could  be  made  by  observa- 
tion while  passing  along  the  track. 

So,  in  Denver  &  R,  G.  R.  Co.  v.  Warring, 
37  Colo.  122,  86  Pac.  305,  it  was  held 
that  the  duty  of  a  railroad  company  as  to 
inspection  was  not  limited  to  its  roadbed, 
but  it  would  be  liable  for  failure  to  protect 
the  track  from  boulders  rolling  down  an 
adjoining  mountain  side  and  displacing 
the  rails  of  the  track,  where  it  knew  or 
ought  to  have  known  of  the  danger.  The 
court  said:  "The  rock  in  the  case  at  bar 
came  from  a  point  on  the  slope  of  the 
mountain  outside  of  the  right  of  way  of 
the  companv.  It  was  plainly  visible  from 
the  track,  however;  and  the  character  of 
it  was,  or  should  have  been,  known  to  the 
company.  We  do  not  think  the  obligation 
of  the  company  ends  with  an  inspection  of 
its  right  of  way.  Objects  beyond  its  right 
of  way  may  be  quite  as  menacing  and  dan- 
gerous as  those  within;  and  the  company 
is  not  relieved  of  its  obligation  by  show- 
ing that  the  rock  came  from  a  place  on  the 
mountain  beyond  its  right  of  way.  A  week 
or  so  before,  another  rock  came  down  in 
the  night  and  injured  materially  the  com- 
pany's track,  and  from  a  place  not  far  dis- 
tant from  the  rock  in  question.  Not  long 
before,  but  in  the  same  canyon,  a  large 
quantity  of  dirt  and  small  rocks  had  come 
down,  completely  covering  the  track.  Wit- 
nesses and  employees  of  the  company  testi- 
fied that  in  the  spring  these  disturbances 
were  more  likely  to  occur;  yet  the  com- 
pany, it  was  shown,  did  not  have  the  track 
patrolled  at  night.  There  was  no  inspec- 
tion of  the  track  at  this  place  after  about 
5  o'dock  in  the  afternoon  before  the  acci- 
dent. We  are  of  opinion  that  the  question 
of  negligence  should  have  been  submitted 
to  the  jury." 

And  in  Fisher  v.  Chesapeake  &  0.  R.  Co. 
104  Va.  635,  2  L.R.A.(N.S.)  954,  62  S.  E. 
373,  it  was  held  that  a  railroad  company 
which  constructs  its  road  along  the  base 
of  a  high  bluff  must  exercise  ordinary  care 
to  protect  its  employees  from  landslides, 
and  such  railroad  is  negligent  where,  hav- 
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four,  61  Wash.  127,  98  Pac.  103;  Gardner 
V.  Porter,  45  Waah.  158,  88  Pac.  121;  Via- 
nello  V,  Washington  Iron  Works  Co.  55 
Wash.  552,  104  Pac.  784;  Hogg  v.  Standard 
Lumber  Co.  62  Wash.  8,  100  Pac.  151 ;  Oma- 
ha Packing  Co.  v.  Sanduski,  19  L.K.A. 
(N.S.)  355,  84  C.  C.  A.  89,  155  Fed.  897; 
Koneski  v.  Delaware  &  L.  R.  Co.  77  N.  J. 
L.  645,  26  L.R.A.(N.S.)  648,  74  Atl.  516; 
Ford  V.  Tremont  Lumber  Co.  123  La.  742, 
22  L.R.A.(N.S.)  017,  131  Am.  St.  Rep.  370, 
49  So.  402. 

Messrs.  Robertson  &  Miller  and  Thom- 
as J.  Corkcry,  for  respondent: 

The  master  must  furnish  a  safe  place. 
The  servant  does  not  assume  the  risk  of  the 
master's  negligence  in  that  regard. 

McLeod  V.  Chicago,  M.  &  P.  S.  R.  Co.  66 
Wash.  62,  117  Pac.  749;  McDonough  v. 
Great  Northern  R.  Co.  15  Wash.  244,  46 
Pac.  334;  Shannon  v.  Consolidated  Tiger 
&  P.  Min.  Co.  24  Wash.  119,  64  Pac.  169; 
Sandquist  v.  Independent  Tcleph.  Co.  38 
Wash.  313,  80  Pac.  539;  MuUin  v.  Northern 


P.  R.  Co.  38  Wash.  550,  80  Pac.  814,  18 
Am.  Neg.  Rep.  272;  Campbell  v.  Jones,  60 
Wash.  265,  —  L.R.A.(N.S.)  — ,  110  Pac, 
1083;  Hilgar  v.  Walla  Walla,  60  Waah. 
472,  19  L.R.A.(N.S.)  367,  97  Pac.  498;  How- 
land  V.  Standard  Mill.  &  logging  Co.  50 
Wash.  37,  96  Pac.  686 ;  Maloney  v.  Winston 
Bros.  Co.  18  Idaho,  740,  —  L.R.A.(N.S.) 
—,111  Pac.  1080. 

The  appellant,  after  setting  in  motion  a 
dangerous  agency  through  its  own  negli- 
gence, cannot  be  heard  to  complain  of  the 
confusion  and  fright  of  plaintiff. 

Sandquist  v.  Independent  Teleph.  Co.  38 
Wash.  313,  80  Pac.  539. 

Mount,  J.,  (delivered  the  opinion  of  the 
court : 

Action  for  personal  injuries.  Plaintiff 
recovered  a  judgment  in  the  court  below 
for  $2,200  on  the  verdict  of  a  jury.  The 
defendants  have  appealed  from  that  judg- 
ment. 

The  facts  are,  in  substance,  as  follows: 


ing  built  its  track  along  the  base  of  a  high 
bluff  which  is  not  solid,  but  seamed  with  a 
crack  across  its  face,  tiirough  which  loose 
dirt  has  exuded,  and  which  appears  and  is 
believed  to  be  in  an  unsafe  condition,  it 
fails  to  make  any  special  inspection  or  use 
any  means  to  determine  whether  or  not 
it  is  in  fact  safe. 

And  the  cases  also  hold  that  a  servant 
whose  dutv  it  is  to  watch  the  tracks  and  to 
gurard  against  the  danger  of  collisions  be- 
tween trains  and  materials  which  have  fal- 
len upon  the  track  is  not  a  fellow  servant 
of  the  other  employees  of  the  road,  but  is 
a  vice  principal  of  the  niaster,  for  whose 
negligence  the  latter   is  rcspon^iible. 

Thus,  in  Louisville  &  N.  R.  Co.  v.  Point- 
er, 113  Ky.  952,  69  S.  W.  1108,  a  recovery 
for  the  death  of  a  fireman,  caused  by  his 
engine  running  into  a  quantity  of  dirt  and 
rock  which  had  slipped  onto  the  track  in 
a  cut,  was  sustained  upon  the  ground  that 
the  section  f  roman  by  whose  negligence 
the  rock  and  lit  were  permitted  to  remain 
upon  the  track  was,  in  keeping  the  track 
safe,  a  representative  of  the  railroad. 

So,  in  Baltimore  &  0.  R.  Co.  v.  McKen- 
zie,  81  Va.  71,  the  court  said:  "On  the 
other  hand,  let  it  once  be  settled  that  the 
humblest  watchman  who  walks  the  track 
is,  within  the  scope  of  his  employment,  the 
representative  of  the  company,  that  he  has 
eyes  to  see,  ears  to  hear,  and  lips  to  com- 
municate to  his  superiors  the  knowledge  he 
acquires  as  to  the  condition  of  the  track  or 
of  impending  danger,  and  the  law  upon  this 
important  subject  will  be  placed  upon  such 
a  footing  as  that  none  can  misapprehend 
and  all   reasonable  men  must  approve  it." 

Upon  the  question  whether  the  duty  to 
warn  is  delegable  or  nondelojrnble,  see  note 
to  Anderson  v.  Pittsburg  Coal  Co.  20  L.R.A. 
(X.S.)    (>24. 

In  a  few  cases  recovery  has  been  denied 
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where  injuries  of  the  character  under  dis- 
cussion occurred,  but  in  these  cases,  it  will 
be  observed,  there  were  other  factors  which 
entered  into  the  result. 

In  Scott  V.  Astoria  &  C.  River  R.  Co.  43 
Or.  26,  62  L.R.A.  543,  99  Am.  St,  Rep.  716, 
72  Pac.  594,  where  an  engineer  was  injured 
by  reason  of  a  landslide  which  derailed  the 
engine,  a  judgment  for  the  plaintiff  was  re- 
versed because  the  trial  court  permitted 
the  jury  to  pass  upon  the  questiou  of  the 
railroad  company's  negligence  in  locating 
its  tracks  where  it  did, — this  being  a  pure- 
ly engineering  question  which  could  not  be 
submitted  to  the  jury. 

In  Louisville  &  N.  R.  Co.  v.  Murphv,  143 
Ky:  31,  135  S.  W.  422,  where  an  engineer 
was  injured  because  his  engine  ran  into  a 
landslide,  no  recovery  was  allowed  because 
the  slide  took  place  when  the  train  was  so 
close  at  hand  that  no  watchman  stationed 
there  could  have  prevented  the  accident,  and 
furthermore  the  plaintiff  was  guilty  of 
contributory  negligence  in  increasing  rather 
than  reducing  the  speed  of  his  train  at  a 
place  where  he  knew  slides  were  likely  t-o 
occur. 

A  railroad  engineer  who  obeys,  although 
reluctantly,  an  order  to  take  his  train 
through  a  mountainous  region  on  its  regu- 
lar trip  at  a  time  of  heavy  rains,  when 
landslides  are  anticipated,  assumes  the  risk 
of  such  slides,  and  cannot  hold  the  company 
responsible  in  case  his  train  is  carried  from 
the  track  by  a  slide  which  comes  upon  it  so 
suddenly  that  there  is  no  time  to  escape, 
and  the  danger  of  which  was  not  observed 
by  a  track  inspector  who  had  pa-iised  the 
spot  just  before  the  train  reaclied  there, 
since  it  must  be  regarded  as  pure  accident. 
Kinzel  v.  Atlanta,  K.  &  N.  R,  Co.  69  L.R.A. 
757,  70  C.  C.  A.  73,  137  Fed.  489,  18  Am. 
Neg.  Rep.  685.  W.  M.  G. 
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The  defendants,  with  others,  on  Novemher 
20,  1910,  were  the  owners  of  the  Hercules 
mine,  located  at  Burke,  Idaho.    They  were 
engaged    in   constructing  a  building   for  a 
mill    near   there   at   Wallace,   Idalio.    This 
mill  was  being  constructed  upon  the  side  of 
a  mountain  which  was  very  steep,  rising  at 
an  angle  of  about  45  degrees.    At  that  time 
they  were  engaged  in  making  a  cut  for  the 
foundation  of  the  mill.    The  plaintiff  was 
employed  as  a  workman  in  this  cut.    His 
duties  were  to  hold  a  drill  while  another 
workman   used  a  large  hammer  with  both 
hands  to  strike  the  drill.    In  order  to  hold 
the  drill,  it  was  necessary  for  the  plaintiff 
to   watch   the   drill   closely.     On   the  date 
named  the  defendants  had. made  two  angu- 
lar cuts  in  the  side  of  the  mountain.    The 
perpendicular   wall   of   the   lower   cut   was 
r^'out  16  feet  in  height.     Immediately  above 
li.ia,  and  to  the  east  was  another  triangular 
cut,   the  perpendicular  wall  of  which  was 
about  4  feet   in  height.    The  plaintiff  was 
working  in  this  upper  triangular  cut,  hold- 
ing a  drill  while  another  man  was  hammer- 
ing on  the  drill.     He  was  sitting  or  resting 
upon  his  knees  with  both  hands  upon  the 
drill.     Each  time  the  drill  was  struck,  it 
was  necessary  to  raise  it  slightly  and  turn 
it.    The  drill  was  operated   in  solid  rock. 
The    mountain   side   above   where   plaintiff 
was  working  had  been  cleared  of  brush,  and 
when  he  was  standing  he  could  look  above 
the  perpendicular  wall  under  which  he  was 
working,  and  have  a  good  view  of  the  side 
of   the   mountain.     About   100  feet  up   the 
mountain  side  from  where  the  plaintiff  was 
working,  a  crew  of  men  in  the  employ  of  the 
defendants  were  making  a  cut  for  a  water 
flume.    These  men,  under  the  direction   of 
Mr.  Franz,  the  foreman  in  charge,  had  piled 
brush  below  the  cut  for  the  water  flume  in 
order  that  the  rocks  therefrom  might  not 
roll    down   the   mountain   side.     While   the 
plaintiff   was   holding   the    drill,   as   above 
stated,  a  rock  started  to  roll  down  the  side 
of    the   mountain.     One   of   the  men    above 
saw  the  rock,  and  called  a  warning  to  the 
men  below.     The  foreman  in  charge  at  that 
time  was  within  about  8  feet  of  the  plain- 
tiff.    He  saw  the  rock  coming,  and  called  a 
warning  to  the  plaintiff  and  the  man  who 
used    tlie    hammer.     The    foreman   and    the 
man    who   was   doing  the   hammering   ran. 
The  plaintiff  at  the  time  the  warning  was 
given  was  either  sitting  or  resting  upon  his 
knees,  holding  the  drill.    He  started  to  run, 
but  got  in  the  way  of  the  rock,  which  struck 
him  and  injured  him.     The  plaintiff  knew 
that  the  men  were  working  above  him  on 
the    hill.      He   also    knew    that   brush    had 
been  piled  along  the  cut  for  the  flume.    But, 
while  he  was  sitting  at  his  work,  he  could 
not  see  above  the  perpendicular  cut  under 
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which  he  was  working.  He  knew  that  the 
side  of  the  hill  was  very  steep;  that  when 
a  rock  or  anything  above  was  loosened,  it 
would  roll  down.  Tliere  was  no  evidence 
to  show  just  where  the  rock  started  or 
what  caused  it  to  start  down  the  mountain 
side.  Plaintiff  knew  the  vicinity  and  all 
the  surroundings. 

Upon  the  trial  of  the  case,  several  inter- 
rogatories were  propounded  to  the  jury  by 
the  court  at  the  request  of  the  defendants, 
two  of  which  questions  were  answered  as 
follows:  "Was  the  injury  to  the  plaintiff 
caused  by  the  negligence  of  any  person  or 
persons?  Answer:  Yes.  If  you  answer 
the  first  interrogatory  in  the  aflSrmative, 
state  the  name  of  the  person  or  persons 
whose  negligence  caused  the  injury.  An- 
swer: Mr,  Franz."  Mr.  Franz  was  the 
foreman  in  charge  of  all  the  men  at  work 
on  the  mountain  side.  At  the  close  of  the 
plaintiff's  evidence,  the  defendants  moved 
the  court  for  a  nonsuit,  and  at  the  close 
of  all  the  evidence  moved  the  court  for  a 
directed  verdict.  These  motions  were  de- 
nied. 

The  appellants  make  no  question  upon 
the  introduction  of  evidence  or  the  instruc- 
tions of  the  court.  The  assignments,  of 
error  are  to  the  effect  that  the  court  erred 
in  overruling  the  motion  for  a  nonsuit  and 
the  motion  for  a  directed  verdict,  and  that 
the  special  verdicts  are  inconsistent  with 
the  general  verdict.  The  theory  of  the 
plaintiff's  case  is  that  the  defendants  .placed 
plaintiff  at  work  in  a  dangerous  place  and 
stationed  men  above  him  on  tlie  hillside, 
which  made  the  place  more  dangerous  than 
it  otherwise  would  have  been,  and  negli- 
gently failed  to  make  the  place  safe  or  to 
keep  it  safe.  The  appellants  contend  upon 
this  appeal  that  the  plaintiff,  knowing  the 
conditions  which  surrounded  him,  assumed 
the  risk  of  rocks  rolling  down  upon  him, 
and  that  the  doctrine  of  "safe  place"  does 
not  apply  to  this  case.  They  also  contend 
that  the  negligence,  if  tliere  was  any,  which 
caused  the  rock  to  roll  down  the  mountain 
side,  was  the  negligence  of  a  fellow  servant 
of  the  plaintiff,  and  that  the  plaintiff  there- 
fore cannot  recover.  There  is  no  evidence 
in  the  case  which  shows  how  the  rock  was 
started  in  its  descent.  One  'of  the  men 
working  above  saw  the  rock  after  it  had 
started.  He  shouted  a  warning  to  the  men 
below.  Mr.  Franz,  the  foreman,  was  stand- 
ing near  the  plaintiff,  and  also  shouted  a 
warning  to  the  plaintiff.  The  plaintiff,  in 
obedience  to  the  warning  souglit  shelter, 
not  knowing  the  course  of  the  rock.  If  he 
had  remained  kt  his  post,  he  would  not 
have  been  injured. 

We  think   the   rule   of   "safe   place"   ap- 
plies to' this  case.     The  plaintiff  while  at 
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bis  work  was  unable  to  see  the  workmen 
above  him,  or  to  see  rocks  which  might 
start  from  the  hillside.  The  .foreman  in 
charge  of  the  work  had  attempted  to  make 
the  place  safe  by  placing  brush  below  the 
cut  for  the  flume  where  workmen  were  en- 
gaged in  throwing  rocks  and  material  upon 
the  brush.  This  brush  was  for  tlie  purpose 
of  preventing  such  material  from  rolling 
down  the  hill.  In  other  words,  the  fore- 
man, who  represented  the  master,  realized 
the  necessity  of  protecting  the  men  below, 
and  therefore  had  directed  the  men  above 
to  place  this  barrier  for  that  purpose,  and 
for  the  purpose  of  holding  the  material 
upon  the  ground.  If  we  may  assume  for 
the  purpose  of  this  case  that  the  plaintiff 
working  below  was  a  fellow  servant  with 
the  workmen  above,  it  was  the  duty  of  the 
defendants,  through  their  foreman  in  charge 
of  the  work,  to  furnish  the  plaintiff  with 
a  reasonably  safe  place  so  that  he  might 
be  protected  from  acts  which  he  could  not 
see  and  which  he  could  not  prevent.  Where 
the  plaintiff  knew  that  the  defendant  had 
constructed  a  barrier,  he  certainly  had  the 
right  to  assume  that  the  defendant  had  fur- 
nished an  effective  barrier.  It  is  no  doubt 
true  that  this  court  has  held  in  many  cases 
that  a  servant  assumes  the  ordinary  risks 
incident  to  the  work  in  which  he  is  en- 
gaged. And  it  is  also  true,  as  we  have 
many  times  held,  that  the  servant  has  no 
right  to  assume  that  the  master  has  fur- 
nished a  safe  place  where  the  dangers  are 
known  or  are  as  apparent  to  the  servant 
as  to  the  master.  But  we  think  neither 
of  these  rules  applies  to  this  case.  Plain- 
tiff knew  that  a  barrier  had  been  erected  by 
the  defendants  or  their  foreman.  Although 
he  knew  there  was  danger  where  no  bar- 
rier was  constructed,  he  had  a  right  to  as- 
sume that  the  master  had  erected  a  suffi- 
cient barrier,  and  to  rely  upon  the  master 
performing  the  duty  which  had  been  under- 
taken and  which  the  master  owed  to  him. 

In  McLeod  v.  Chicago,  M.  &  P.  S.  R.  Co. 
65  Wash.  62,  117  Pac.  749,  we  said:  The 
servant  "assumes  the  risk  of  such  dangers 
only  as  are  necessarily  incident  to  the 
work.  The  difference  is  not  in  the  rule,  but 
in  the  greater  number  of  dangers  incident 
to  the  work.  The  real  question  in  any  case 
is  as  to  what  constitutes  reasonably  careful 
conduct  on  the  part  of  the  master  looking 
to  reasonable  safety  for  the  men.  .  .  . 
If  the  place  was  made  unnecessarily  dan- 
gerous through  the  negligent  act  of  the  mas- 
ter or  its  vice  principal,  the  master  is  lia- 
ble for  injury  resulting  therefrom."  In 
Campbell  v.  Jones,  60  Wash.  265,  —  L.R.A. 
(N.S.)  — ,  110  Pac.  10S3,  where  the  serv- 
ant was  placed  to  work  on  a  hillside  and 
was  injured  by  a  stump  which  was  loosened 
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from  its  place  by  the  foreman  in  charge^ 
we  said:  "But  we  think  the  court  erred  in 
sustaining   the    challenge    to    the    evidence 
made  on  behalf  of  the  defendants  Jones  & 
Onserud.    They    were    the    appellant's   em- 
ployers, and  owed  to  him  the  duty  of  fur- 
nishing him  with  a  reasonably  safe  place  in 
which   to  work,   and   the   duty  of   keeping 
the  place  reasonably  safe  as  long  as  they 
required  him  to  work  therein.      This  duty 
was  nondelegable,  and  when  they  intrusted 
it  to  another,  they  became  responsible  for 
the  negligent  performance  of  the  duty  by 
that   other.    .    .    .    The    duty   of    the   re- 
spondents to  oversee  the  appellant's  place 
of  work  was  a  continuing  duty,  obligatory 
upon   them   at   all    times;    that  while    the 
work  itself  may  have  been  servant'?  work, 
the  duty  to   see  that  its   performance  did 
not  result  in  injury  to  the  servants  working 
elsewhere  was  the  master's  duty.  This  duty, 
as  we  say,  could  not  be  delegated,  and,  if 
the  injury  to  appellant  was  caused  by   its 
negligent  performance,  the  master  is  liable. 
This  principle  was  announced  by  this  court 
in  the  case  of  Creamer  v.  Moran  Bros.  Co. 
41  Wash.  636,  84  Pac.  692."     In  Howland  v. 
Standard  Mill.  &  Logging  Co.  50  Wash.  34, 
96  Pac.  686,  we  said:  "Nor  do  we  think  the 
act  which  rendered  the  place  unsafe  was  the 
act  of  a  fellow  servant  of  the  respondent.  It 
is  the  fundamental  duty  of  the  master  to 
make  and  keep  safe  the  place  in  which  he 
requires  his  servants  to  work,  and  this  du- 
ty cannot  be  delegated  so  as  to  relieve  the 
master  from  liability  for  a  negligent  per- 
formance   of  the   duty.     .     .     .    But   it   is 
not  the  rule  thi^t  a  servant  who  goes  into  a 
dangerous  situation  assumes  the  risk  of  all 
dangers  surrounding  the  place.  He  assumes 
those   dangers   only   which   are  inherent   in 
and  which  exist  from  the  nature  of  busi- 
ness,— those  dangers  against  which  there  is 
no   absolute    protection,    not    those    caused 
by  some  negligent  act  of  the  master,  and 
which  would  not  exist  but  for  such  negli- 
gent act." 

In  this  case  the  master  had  undertaken 
to  protect  the  plaintiff  and  those  working 
with  him  in  the  excavation  for  the  founda- 
tion by  erecting  a  barrier  above  to  prevent 
the  earth  and  rock  from  rolling  down  upon 
the  plaintiff  and  those  associated  with  him. 
It  was  not  the  duty  of  the  plaintiff  to  in- 
spect this  barrier  to  see  that  it  was  safe, 
but  he  had  a  right  to  rely  upon  the  master 
in  that  respect.  And,  wheft  he  went  to 
work  at  his  place  at  the  drill,  he  did  not  as- 
sume dangers  which  were  not  incident  to 
the  work  in  which  he  was  engaged.  He  no 
doubt  assumed  whatever  risk  there  was  in 
connection  with  his  fellow  workmen  strik- 
ing the  drill  and  things  of  that  character. 
But  he  might  rest  assured  that  the  master 
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had  protected  him  against  the  workmen 
above,  aa  the  master  had  attempted  to  do. 
The  master's  neglect  in  this  respect  was  not 
one  of  the  risks  which  the  plaintiff  as- 
sumed. We  are  satisfied  for  these  reasons 
that  there  was  no  question  of  the  assump- 
tion of  risk  by  a  fellow  servant,  and  that 
the  evidence  was  sufficient  to  go  to  the  jury 
upon  the  question  of  "safe  place."  The 
laws  of  Idaho,  where  this  action  arose,  are 
substantially  the  same  as  our  own  upon 
this  question.  Maloney  v.  Winston  Bros. 
Co.  18  Idaho,  740,  —  L.RJ^.(N.S.)  — ,  111 
Pac.  1080;  Craesafulli  v.  Winston  Bros.  Co. 


he  is  guilty  of  no  negligence  in  the  opera- 
tion of  the  plant.  • 

(July  10,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  injury  to  his  busi- 
ness by  noise,  smoke,  and  vibration  al- 
leged to  have  resulted  from  the  operation 
of  defendant's  cars  and  engines  upon  a 
temporary  trestle  in  a  highway.    Reversed* 

The  facts  are  stated  in  the  opinion. 

Messrs.   Preston   &   Thorgrimson   and 


18  Idaho,  158, 108  Pac.  740;  Knauf  v.  Dover  «.„/•*:;,  r.  ^  «  f  *— e-™- 
X  u  r.  oA  Tj  V  ^To  10A  T»  1  ST  SandfoFd  C.  Rose,  for  appellant: 
Lumber  Co.  20  Idaho,  773,  120  Pac.  157.  ^^ 


By  the  special  verdicts  hereinbefore 
quoted,  the  jury  found  that  the  injury  to 
the  plaintiff  was  caused  by  the  negligence  of 
'Mr.  Franz.  As  we  have  seen,  Mr.  Franz 
"Was  the  foreman  of  the  men  employed  in  the 
work  where  plaintiff  was  working,  and  also 
foreman  of  the  men  employed  in  the  work 
above  upon  the  mountain  side.  His  negli- 
gence as  such  foreman  in  not  constructing  a 
sufficient  barrier  was,  of  course,  the  negli- 
gence of  the  defendants,  and  the  special  ver- 
dicts are  consistent  with  the  general  ver- 
dict. 

We  find  no  error  in  the  record,  and  the 
judgment  is  therefore  affirmed. 

Crow,  Ch.  J.,  and  Gose,  Parker,  and 
Cbadwlck,  JJ.,  concur. 
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V. 

HOLT  &  JEFFERY,  Appt. 

(—  Wash.  — ,   133  Pac.  460.) 

Nuisance  ^  improvement  operations  in 
street  — >  liability  of  contractor. 

A  contractor  for  a  street  improvement 
which  requires  the  removal  of  a  large 
quantity  of  earth  from  one  place  to  an- 
other, who  under  the  authority  of  the  mu- 
nicipality constructs  a  railway  in  the 
street  upon  which  to  move  such  earth,  is 
not  liable  for  injuries  to  abutting  prop- 
erty froni  noise,  smoke,   and  vibration,   if 

Note,  —  As  to  liability  of  highway  con- 
tractor for  dangerous  conditions  where  mu- 
nicipality, county,  or  town  is  not  liable, 
see  note  to  Schneider  v.  Cahill,  27  L.R.A. 
(X.S.)  1009,  and  see  later  cases  Solberg 
▼.  Schlosser,  30  L..R.A.(N.S.)  1111,  and 
Wade  V.  Gray,  43  L.R.A.(N.S.)    1046. 

As  to  whether  bond  of  highway  contractor 
covers  personal  injuries  to  members  of  pub- 
lic, see  note  to  Redditt  v.  Wall,  34  L.R.A. 
(N.8.)  162. 
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There  can  be  no  recovery  for  a  conse- 
quential  injury  in  the  absence  of  negli- 
gence, and  the  injury  in  the  case  at  bar 
was  clearly   consequential,   and   not   direct. 

1  Thomp.  Neg.  §  14;  Cumberland  Tcleph. 
&  Teleg.  Co.  v.  United  Electric  R.  Co. 
12  L.R.A.  544,  42  Fed.  273;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Chicago,  L.  S.  &  S.  B. 
R.  Co.  48  Ind.  App.  584,  92  N.  E.  989,  95 
N.  E.  696;  Fleming  v.  Lockwood,  36  Mont 
384,  14  L.R.A.(N.S.)  628,  122  Am.  St.  Rep. 
375,  92  Pac.  962,  13  Ann.  Cas.  263;  For- 
rester V.  0*Rourke  Engineering  Constr.  Co. 
48.  Misc.  390,  95  N.  Y.  Supp.  600;  Sadlier 
V.  New  York,  185  N.  Y.  408,  78  N.  E.  272; 
Suter  V.  Wenatchee  Water  Power  Co.  35 
Wash.  1,  102  Am.  St.  Rep.  881,  76  Pac. 
298;  Welch  v.  Seattle  &  M.  R.  Co.  56 
Wash.  97,  26  L.RJV.(N.S.)  1047,  105  Pac. 
166;  Klepsjfh  v,  Donald,  4  Wash.  436,  31 
Am.  St.  Rep.  936,  30  Pac.  991;  Bernhard 
V.  Reeves,  6  Wash.  424,  33  Pac.  873;  James 
Sheehan  &  Co.  v.  Maison  Barberis,  41  Wash. 
671,  84  Pac.  607;  Columbia  &  P.  R.  Co. 
V.  Farrington,  1  Wash.  202,  23  Pac.  413; 
Fireman's  Fund  Ins.  Co.  v.  Northern  P. 
R.  Co.  46  Wash.  635,  91  Pac.  13;  North- 
western Mut.  F.  Asso.  V.  Northern  P.  R.  Co. 
68  Wash.  292,  123  Pac.  468;  Aldrich  v. 
Metropolitan  West  Side  Elev.  R.  Co.  195 
111.  466,  57  L.R.A.  237,  63  N.  E.  156; 
Bennett  v.  Long  Island  R.  Co.  181  N.  Y. 
431,  74  N.  E.  418;  Woodard  v.  West  Side 
Mill  Co.  43  Wash.  308,  86  Pac.  579. 

The  acts  of  defendant,  being  done  by  the 
authority  of  the  city  in  performing  con- 
tracts for  public  works,  could  not  constitute 
an    actionable    nuisance. 

21  Am.  &  Eng.  Enc.  Law,  682;  1  Thomp. 
Neg.  §9:1  Shearm.  &  Redf.  Neg.  §  283; 
1  Cyc.  658;  Lund  v.  St.  Paul,  M.  &  M. 
R.  Co.  31  Wash.  286,  61  L.R.A.  606,  96 
Am.  St.  Rep.  906,  71  Pac.  1032;  Murphy 
V.  Lowell,  128  Mass.  396,  35  Am.  Rep.  381; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago,  L. 
S.  &  S.  B.  R.  Co.  48  Ind.  App.  584,  92  N.  E. 
989,   95   N.   E.   596. 

Temporary  noise,  etc.,  caused  in  mak- 
ing an  improvement,  is  not  a  nuisance. 
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Lester  v.  New  York,  79  Hun,  479,  29 
N.  Y.  Supp.  1000,  affirmed  in  150  N.  Y. 
678,  44  N.  E.  1125;  Booth  v.  Kome.  W.  & 
O.  Terminal  R.  Co.  140  N.  Y.  267,  24  L.R.A. 
105,  37  Am.  St.  Rep.  652,  35  N.  E.  592. 

Whatever  may  be  the  opinion  of  the 
court  as  to  liability  for  smoke  and  vibra- 
tion, and  for  casting  qinders  upon  the  prop- 
erty of  respondent,  there  can  be  no  re- 
covery for  the  injury  from  mere  noise. 

Smith  V.  St.  Paul,  M.  &  M.  R.  Co.  39 
Wash.  355,  70  L.R.A.  1018,  109  Am.  St. 
Rep.   889,   81    Pac.   840. 

If  there  is  any  liability,  the  city  alone 
is  liable,  and  not  the  contractor,  unless 
negligent. 

Casassa  v.  Seattle,  60  Wash.  146,  119 
Pac.  13;  Kaler  v.  Puget  Sound  Bridge  & 
D.  Co.  72  Wash.  497,  —  L.R.A.(N.S.)  — , 
130  Pac.  894. 

^lessrs.  Peterson  &  MacBrlde,  for  re- 
spondent : 

W'here  one  conducts  his  business  in  such 
a  manner  as  to  cause  injury  or  damage  to 
another,  he  may  be  enjoined  upon  the 
ground  that  the  same  constitutes  a  nui- 
sance. 

Thornton  v,  Dow,  60  Wash.  622,  32 
L.R.A.(N.S.)  968,  111  Pac.  899;  Densmore 
V.  Evergreen  Camp,  No.  147  W.  W.  61 
Wash.  230,  31  L.R.A. (N.S.)  608,  112  Pac. 
265,  Ann.  Cas.  1912  B,  1206;  Grantham 
V.  Gibson,  41  Wash.  125,  3  .L.R.A.(N.S.) 
447,  111  Am.  St.  Rep.  1003,  83  Pac.  14; 
Everett  v.  Paschall,  61  W^ash.  47,  31  L.R.A. 
(N.S.)  827,  111  Pac.  879,  Ann.  Cas.  1912 
B,  1128;  Asia  v.  Pool,  47  Wash.  615,  92 
Pac.  351,  15  Ann.  Cas.  104;  Ridpath  v. 
Spokane  Stamp  Works,  48  Wash.  320,  93 
Pac.  416;  Sterrett  v.  Northport  Min.  & 
Smelting  Co.  30  Wash.  164,  70  Pac.  266; 
Louisville  &  N.  R.  Co.  v.  Orr,  91  Ky.  109, 
16  S.  W,  8;  Keil  v.  Grays  Harbor  &  P.  S. 
R.  Co.  71  W'ash.  163,  127  Pac.  1113;  Balti- 
more &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  27  L.  ed.  739,  2  Sup,  Ct.  Rep. 
719;  Adams  Hotel  Co.  v.  Cobb,  3  Ind.  Terr. 
60,  63  S.  W.  478;  Sultan  v.  Parker- W^ash- 
ington  Co.  117  Mo.  App.  636,  93  S.  W.  289; 
Kuhn  V.  Illinois  C.  R.  Co.  Ill  111.  App. 
323;  W>'lie  v.  El  wood,  134  111.  281,  9  L.R.A. 
726,  23*  Am.  St.  Rep.  673,  25  N.  E.  570; 
Graetz  v.  McKenzie,  9  W'ash.  698,  35  Pac. 
377;  Rathbone,  S.  &  Co.  v.  Frost,  9  Wash. 
162,  37  Pac.  298;  Sullivan  v.  Waterman, 
20  R.  L  372,  39  L.RA.  773,  39   Atl.  243. 

If  the  contractor  committed  a  nuisance, 
or  a  negligent  act  in  performing  the  work, 
the  city  would  not  be  liable   for  damages. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  DeGroff, 
—  Tex.  Civ.  App.  — ,  110  S.  W'.  1006;  Bal- 
timore &  P.  R.  Co.  V.  Fifth  Baptist  Church. 
108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719. 
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Parker,  J.,  delivered  the  opinion  of  the 
court  : 

The  plaintiff  sought  to  recover  from  the 
defendant  damages  in  the  sum  of  $1,032 
for  injury  to  his  hotel  business  by  noise, 
smoke,  and  vibration,  which  he  claims 
resulted  from  the  operation  of  the  defend- 
ant's cars  and  engines  upon  a  temporary 
trestle  in  the  street  in  front  of  the  hotel 
building  occupied  by  him  in  Seattle.  A 
trial  before  the  court  and  a  jury  resulted 
in  verdict  and  judgment  against  the  de- 
fendant in  the  sum  of  $250,  from  which 
it    has    appealed. 

Respondent  is  the  proprietor  of  a  hotel 
business  located  in  the  building  at  the 
southwest  corner  of  Lenora  street  and 
Westlake  avenue  in  the  city  of  Seattle. 
Appellant  is  a  contracting  company,  and 
from  November  1,  1910,  to  June  1,  1911, 
was  engaged  in  the  execution  of  two  large 
street  improvement  contracts  for  that  city.  , 
One  of  these,  referred  to  as  the  Denny  Hill 
improvement,  called  for  the  excavation 
and  removal  of  a  very  large  quantity  of 
earth;  while  the  other,  referred  to  as  the 
Westlake  avenue  improvement,  called  for 
a  very  large  quantity  of  earth  filling.  It 
was  evidently  desirable  on  the  part  of  the 
city,  as  well  as  the  appellant,  that  the 
earth  taken  from  the  Denny  Hill  improve- 
ment should  be  placed  in  the  Westlake 
avenue  improvement.  To  this  end,  the 
city  granted  to  appellant  the  privilege  of 
constructing  in  certain  streets  leading 
from  the  Denny  Hill  improvement  to  the 
Westlake  avenue  improvement  a  small  rail- 
way, upon  which  to  run  dump  cars  and  a 
small  locomotive  engine  for  the  purpose 
of  transferring  the  earth  from  the  Denny 
Hill  improvement  to  the  W^estlake  avenue 
improvement.  The  city  not  only  granted 
this  privilege,  but  directed  what  streets 
should  be  used,  and  also  directed  the  man- 
ner of  constructing  the  track.  The  route 
thus  selected  by  the  city  passed  along 
Lenora  street  in  front  of  respondent's 
hotel.  At  this  point  it  was  necessary,  and 
the  city  so  directed,  that  the  track  be 
elevated  so  as  to  permit  street  cars  and 
other  traffic  to  proceed  uninterrupted  on 
that  avenue.  The  track  was  so  constructed, 
which  brought  it  at  no  point  nearer  than 
38  feet  to  respondent's  hotel  building,  and 
from  10  to  18  feet  above  the  surface  of  the 
street  along  in  front  of  the  building.  Upon 
the  track  thus  constructed,  appellant  oper- 
ated its  cars  and  engines  during  the  period 
mentioned  from  November  1,  1910,  to  June 
1,  1911,  when  the  work  was  finished. 
There  is  no  allegation  or  proof  whatever 
of  negligence  on  the  part  of  the  city  or 
appellant  in  the  prosecution  of  this  work, 
nor    as    to    unreasonableness    of    the    time 
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occupied  in  its  prosecution.  We  assume 
for  argument's  sake  that  during  this  period 
respondent  suffered  some  appreciable  in* 
convenience  and  damage  to  his  business  by 
noise,  smoke,  and  vibration  occasioned  by 
the  operation  of  appellant's  cars  and  en- 
gines, though,  as  we  have  noticed,  it  was 
undisputed  that  such  annoyance  and  dam- 
age was  not  the  result  of  negligent  oper- 
ation of  the  cars  and  engines. 

It  is  contended  by  counsel  for  appellant 
that  its  challenge  to  the  sufficiency  of  the 
evidence  to  sustain  any  judgment  against 
it  made  by  request  for  an  instructed  ver- 
dict in  its  favor  and  for  motion  for  judg- 
ment notwithstanding  the  verdict  should 
have  been  sustained  by  the  trial  court, 
and  that  it  is  now  entitled  to  a  reversal 
of  the  judgment  and  a  dismissal  of  the 
action  upon  that  ground.  We  are  con- 
strained to  agree  with  this  contention. 
Upon  the  holding  of  this  court  in  Lund  v. 
St.  Paul,  M.  &  M.  R.  Co.  31  Wash.  286,  290, 
61  L.RwA.  606,  96  Am.  St.  Rep.  906,  71  Pac. 
1032,  it  seems  plain  the  fact  that  appellant 
was  doing  public  improvement  work  for 
the  city,  which,  though  appellant  was  an 
independent  contractor,  was  under  the  di- 
rection and  control  of  the  city,  places 
appellant  in  the  same  position  that  the 
city  would  be  in  had  it  been  prosecuting 
the  work  itself,  so  far  as  liability  for 
damages  to  respondent  flowing  therefrom 
is  concerned;  that  is,  if  the  city  was  not 
liable  for  consequential  damages,  upon  the 
same  principle  appellant  would  not  be.  It 
seems  to  us  that  our  recent  decisions  in 
Stern  v.  Spokane,  —  Wash.  — ,  131  Pac. 
476,  and  Hieber  v.  Spokane,  —  Wash.  — , 
131  Pac.  478,  are  decisive  of  this  case  in 
appellant's  favor  upon  the  question  of  the 
damages  claimed  being  consequential.  This 
is  the  theory  upon  which  counsel  for  ap- 
pellant insists  that  it  is  not  liable.  We 
are  constrained  to  so  hold.  It  being  plain 
that  the  city  was  engaged  in  a  perfectly 
lawful  undertaking,  and  to  that  end  was 
temporarily  causing  its  streets  to  be  used 
by  appellant,  neither  was  liable  to  re- 
spondent for  damages  other  than  those 
which   were  the  result  of  negligence. 

It  is  apparent  to  the  most  casual  ob- 
server that  property  and  business  loca- 
tions in  our  centers  of  population  are 
desirable,  and  derive  well-known  advan- 
tages from  being  so  situated.  The  density 
of  population  which  renders  such  locations 
valuable  also  renders  the  more  necessary 
public  improvements  of  the  nature  here  in- 
volved, to  the  end  that  such  advantages 
may  be  more  fully  enjoyed.  The  mak- 
ing of  such  public  improvements  necessar- 
ily results  in  more  or  less  temporary  in- 
convenience, and  even  damage  to  property 
46  LJl.A.(K.S.) 


and  business  in  their  neighborhood  while 
being  constructed.  Aside  from  acts  of 
negligence  on  the  part  of  the  public  authori- 
ties in  constructing  such  improvements, 
owners  of  property  and  business  so  tem- 
porarily inconvenienced  or  even  damaged 
must  bear  such  burdens  as  an  incident  to 
the  enjoyment  of  the  advantages  which 
their  locations  give  them. 

The  judgment  is  reversed,  with  direc- 
tions to  the  Superior  Court  to  dismiss 
the  action. 

Chadwick,  Mount,  and  Gose,  JJ.,  con- 
cur. 
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Corporation    —   contract    to    pay    divi- 
dends ^  enforcement. 

1.  A  contract  by  a  corporation  to  pay 
a  certain  amount  in  dividends  on  stock 
within  a  specified  time  cannot  be  enforced 
if  the  dividends  have  not  been  earned;  at 
least,  where  the  statute  forbids  the  payment 
of  capital  to  stockholders. 

Same  ^  contract  to  return  subscription. 

2.  A  contract  by  a  corporation  to  return 
to  a  subscriber  within  a  certain  time  the 
amount  paid  for  his  stock,  which  he  is 
permitted  to  keep,  is,  in  the  absence  of  earn- 
ings sufficient  to  justify  dividends  of  that 
amount,  in  contravention  of  a  constitutional 
provision  that  corporations  shall  not  issue 
stock  except  to  bona  fide  subscribers  there- 
for, nor  issue  any  obligations  for  the  pay- 
ment of  money  except  for  money  or  prop- 
erty received  or  labor  done. 

(July  8,  1913.) 

Note,  ^Validity    of   guaranty   of   divi' 

dends. 

It  is  not  intended  to  discuss  the  right  of 
preferred  stockholders  to  a  preference  upon 
the  dissolution  of  the  corporation,  either 
as  to  the  payment  of  dividends  that  may 
have  accumulated  or  as  to  payment  of  cap- 
ital stock.  As  to  the  latter  question,  see 
note  to  Field  v.  Lamson  &  G.  Mfg.  Co.  27 
L.R.A.  136,  as  to  preferred  guaranteed  and 
interest-bearing  stock,  and  notes  to  Lloyd 
V.  Pennsvlvania  Electric  Vehicle  Co.  21 
L.R.A.(N;S.)  228,  and  Rider  v.  John  G. 
Delker  &  Sons  Co.  39  L.R.A.(X.S.)  1007, 
as  to  the  right  of  preferred  stock  to  pref- 
erence as  to  capital. 

As  stated  in  Jobguson  v.  Apex  Gold 
Mines,  dividends  can  only  be  paid  out  of 
profits  or  surplus  earnings.    It  follows  that 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to 
compel  performance  of  a  contract  to  pay 
dividends  on  the  stock  of  a  corporation. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Milo  A.  Root  for  appellant. 

Messrs.  Frank  A.  Steele  and  Harrison 
Bostwlck,  for  respondent: 

No  recovery  under  the  facts  can  be  had 
upon  the  contract  in  suit. 

Lockhart  v.  Van  Alstyne,  31  Mich.  76,  18 
Am.  Rep.  156;  Pittsburg  &  C.  R.  Co.  v. 
Allegheny  County,  63  Pa.  126;  Painesville 
&  H.  R.'Co.  V.  king,  17  Ohio  St.  635;  9 
Am.  &  £ng.  Enc.  Law,  698. 


Morris,  J.,  delivered  the  opinion  of  the 
court: 

On  March  22,  1909,  appellant  purchased 
from  the  respondent  2,000  shares  of  its  cap- 
ital stock  for  the  sum  of  $1,000.  As  a  part 
of  said  transaction  it  was  agreed  that  the 
corporation  should  guarantee  that  the  divi- 
dends upon  such  stock  would  amount  to 
$1,000  within  the  next  eighteen  months,  and 
that  the  corporation  would  pay  to  the  plain- 
tiff the  sum  of  $1,000  as  dividends  within 
that  time.  Pursuant  to  this  agreement  the 
respondent,  acting  under  a  resolution  unan- 
imously adopted  by  its  stockholders,  exe- 
cuted and  delivered  to  appellant  a  bond,  the 
condition  of  which  was  that  if,  within  the 
period  of  eighteen  months,  the  corporation 


a  contract  which  attempts  to  bind  the  cor- 
poration to  pay  certain  dividends  in  any 
event,  while  it  may  not  always  be  regarded 
as  void,  cannot  be  enforced  in  the  absence 
of  such  profits  or  earnings. 

In  National  Salt  Co.  v.  Ingraham,  58 
C.  C.  A.  326,  122  Fed.  40,  certificates  of 
indebtedness  given  to  the  stockholders  of  a 
corporation  which  in  effect  guaranteed  to 
them  certain  dividends  whether  or  not  the 
earnings  were  sufiicient  to  pay  dividends 
were  held  void  and  unenforceable. 

The  case  of  Smith  v.  Alabama  Fruit 
Growing  &  Winery  Asso.  123  Ala.  538,  26 
So.  232,  holding  void  a  guaranty  of  divi- 
dends, is  sufficiently  set  out  in  Jobguson 
V.  Afex  Gold  Mines. 

Corporations  frequently  issue  preferred 
stock  and  guarantee  a  dividend  on  it. 
Where  such  stock  partakes  of  the  nature  of 
a  debt,  and  is  not  solely  of  the  character 
of  stock,  such  a  guaranty  is  valid. 

Thus,  under  the  provisions  of  a  special 
act  authorizing  a  corporation  to  issue  pre- 
ferred stock  to  a  certain  amount,  giving 
its  guaranty  that  each  share  of  said  stock 
shall  receive  semiannual  dividends  of  a 
certain  amount,  it  was  held  in  Williams  v. 
Parker,  136  Mass.  204,  that  the  legislature, 
not  having  expressed  any  intention  to  limit 
the  payment  of  the  dividends,  the  stock- 
holder was  absolutely  entitled  to  receive 
them,  and  having  received  them,  the  same 
could  not  be  recovered  by  a  receiver  of  the 
corporation. 

So,  under  a  statute  authorizing  the  is- 
suance of  preferred  stock  with  the  assent 
of  at  least  three  fourths  of  the  stockholders 
in  interest  in  such  corporation,  and  making 
it  lawful  for  the  corporation  to  guarantee 
the  holders  of  such  stock  certain  dividends, 
and  providing  that  the  holders  of  such  stock 
shall  not  have  the  right  to  vote,  nor  be 
liable  for  the  debt  of  the  corporation,  the 
corporation  may  issue  preferred  stock  and 
guarantee  the  payment  of  a  certain  dividend 
thereon,  since  the  intention  of  the  statute 
was  to  make  such  holders  of  preferred  stock 
creditors,  and  not  stockholders,  in  the  true 
sense  of  that  term.  Burt  v.  Rattle,  31  Ohio 
St.  116. 

But  where  the  relation  is  not  that  of 
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debtor  and  creditor,  dividends  cannot  be 
made  absolutely  payable,  even  under  a  pos- 
itive guaranty.  Kidd  v.  Puritana  Cereal 
Food  Co.  145  Mo.  App.  502,  122  S.  W.  784. 
See  infra,  discussion  as  to  construction  of 
such  guaranty  to  prevent  holding  contract 
void. 

The  holder  of  preferred  stock,  payment 
of  the  dividends  on  which  is  guaranteed, 
cannot  maintain  an  action  at  law  against 
the  corporation  for  failure  to  declare  and 
pay  the  dividend  as  provided.  Williston 
v.  Michigan  S.  &  N.  I.  R.  Co.  13  Allen,  400. 

In  certain  cases  what  is  in  terms  an  ab- 
solute guaranty  of  dividends  is  construed 
to  be  only  one  for  the  payment  of  dividends 
in  case  profits  are  made  so-  that  a  fund  i.s 
created  out  of  which  such  dividends  can 
lawfully  be  paid.  In  certain  of  these  cases 
the  decision  is  based  in  whole  or  in  part 
on  the  theory  that  an  absolute  guaranty  of 
the  dividends  is  void;  and  to  prevent  hold- 
ing the  contract  void,  the  contract  will  be 
held  a  conditional  one,  as  above  stated. 

Thus,  the  guaranty  on  a  certain  class  of 
stock  known  as  prepaid  stock,  in  Bingham 
V.  Marion  Trust  Co.  27  Ind.  App.  247,  61 
N.  £.  29,  was  absolute  that  a  certain  divi- 
dend would  be  paidj  and  provided  that  the 
dividend  mentioned  was  in  full  of  the  stock- 
holders' proposition  of  the  profits  arising 
from  the  business;  but  the  court  construed 
the  guaranty  as  not  an  absolute  liability 
that  such  dividend  would  be  paid,  but  that, 
as  a  matter  of  law,  such  dividend  would  be 
paid  if  there  were  at  the  time  of  maturity 
funds  available  and  applicable  to  the  pay- 
ment of  the  same.  In  this  case  the  corpora- 
tion had  paid  certain  dividends  after  it 
had  become  insolvent,  and  upon  the  settle- 
ment of  the  affairs  of  the  corporation  by  a 
receiver,  the  funds  so  paid  were  allowed  as 
an  offset  against  the  claim  of  the  stock- 
holders receiving  them  upon  a  distribution 
of  the  property  of  the  corporation. 

So,  in  Lockhart  v.  Van  Alstyne,  31  Mich. 
76,  18  Am.  Rep.  156,  where  the  guaranty 
was  in  terms  absolute  of  a  certain  semi- 
annual dividend,  the  court  held  that  if  the 
contract  be  construed  to  mean  that  the 
dividend  was  payable  in  all  events  it  would 
be  void;    and  to  prevent  this   result   any 
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should  pay  to  appellant,  his  heirs,  personal 
representatives,  or  assigns,  the  sum  of  $],- 
000  in  cash  as  dividends  on  the  stock  so 
purchased,  then  the  obligation  should  be 
void;  otherwise  it  should  remain  in  full 
force  and  effect,  and  the  appellant  should, 
in  addition  to  holding  his  shares  of  stock 
as  fully  paid  up,  ])e  entitled  to  receive 
from  the  corporation  the  sum  of  $1,000,  less 
any  amount  which  he  should  have  received 
in  dividends  on  the  stock  during  the  time. 
The  eighteen  months  having  expired  and 
the  corporation  having  failed  to  pay  to  the 
appellant  any  sum  in  dividends  upon  his 
stock,  and  having  otherwise  failed  to  comply 
with  the  obligations  of  its  bond,  appellant 
brought  tliis  action  upon  the  bond,  in  which 


he  sought  to  recover  from  the  corporation 
the  sum  of  $1,000.  Upon  a  hearing  it  was 
found  by  the  court  that,  since  the  execution 
of  the  bond,  the  net  earnings  of  the  corpo' 
ration  had  not  been  sufficient  to  declare  any 
dividends  upon  its  capital  stock,  and  that 
no  dividend  had  been  so  declared.  The  court 
thereupon  dismissed  the  action,  and  the 
case  is  brouglit  here  on  appeal. 

Upon  these  facts  we  think  the  judgment 
must  be  sustained..  The  bond  sued  upon 
obligated  the  company  to  pay  $1,000  in  divi- 
dends within  eighteen  months,  or,  if  such 
sum  be  not  paid  as  dividends,  the  same 
should  be  paid  in  any  event. 

The  courts  have  uniformly  held  that  div- 
idends can  be  declared  and  paid  only  out  of 


other  reasonable  construction  of  which  the 
words  were  capable  would  be  given  it,  and 
as  they  would  bear  the  construction  that 
the  preferred  stockholders  should  be  en- 
titled to  the  semiannual  dividends  when 
there  were  profits  to  pay  them,  this  con- 
struction would  be  given. 

So,  in  Kidd  v.  Pur i tana  Cereal  Food  Co. 
145  Mo.  App.  502,  122  S.  W.  784,  the  holder 
of  preferred  stock  under  a  certificate  bind- 
ing the  corporation  to  pay  a  certain  semi- 
annual dividend  thereon  was  held  to  sus- 
tain the  relation  of  stockholder  toward  the 
corporation,  and  not  a  creditor,  and  there- 
fore, her  right  to  dividends  depended  upon 
whether  the  receipts  of  the  company  jus- 
tified the  directors  in  paying  them.  It 
seems  to  have  been  admitted  in  this  case  that 
if  the  preferred  stockholder  sustained  the 
relation  o^  a  stockholder  to  the  corporation, 
her  right  to  dividends  depended  upon  wheth- 
er the  earnings  were  sufficient  to  pay  them ; 
but  it  was  claimed  by  her  that  she  sus- 
tained the  relation  of  creditor,  and  there- 
fore the  dividends  were  payable  in  any 
event. 

A  similar  construction  was  put  upon  such 
a  guaranty  in  Feld  v.  Roanoke  Invest.  Co. 
123  Mo.  603,  27  S.  W.  635,  and  in  an  obiter 
statement  in  Miller  v.  Ratterman,  47  Ohio 
St.  141,  24  N.  E.  496. 

While  holding  such  a  guaranty  valid  in 
some  cases,  the  decision  is  limited  to  the 
payment  of  such  dividends  as  do  not  impair 
the  capital  stock. 

Thus,  an  agreement  contained  in  the  or- 
iginal by-laws  of  a  law  library  association, 
guarantying  to  the  stockholders  a  certain 
dividend,  and  providing  that  the  board  of 
directors  shall  fix  the  annual  dues  of  mem- 
bers at  such  an  amount  as  may  be  neces- 
sary  to  pay  the  dividends  and  other  neces- 
sary expenses,  is  not  invalid  except  in  so 
for  as  it  provides  for  the  payment  of  divi- 
dends before  the  payment  of  necessary  ex- 
penses, or  prevents  the  keeping  of  the  cap- 
ital intact.  Cratty  v.  Peoria  Law  Library 
Asso.  219  111.  516,  76  N.  E.  707. 

An  agreement  on  the  part  of  a  railroail 
company  to  pay  a  certain  per  cent  semi- 
annually upon  stock  issued  by  it  under 
express  power  from  the  legislature  to  issue 
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such  stock  was  hold  valid  in  Gordon  v. 
Richmond,  F.  &  P.  R.  Co.  78  Va.  501.  The 
real  controversy  in  this  case,  however,  was 
over  the  further  provision  in  the  stock 
certificates  granting  the  holders  of  such 
preferred  stock  participation  in  dividends 
on  the  common  stock  in  addition  to  the^ 
preferred  dividends,  and  not  as  to  the  right' 
to  the  guaranteed  dividends. 

Cases  in  which  a  guaranty  of  dividend 
by  a  corporation  is  construed  by  the  courts 
to  be  a  pledge  of  a  fund  legally  applicable 
for  the  purposes  of  a  dividend,  without  ref- 
erence to  the  power  of ,  a  corporation  to 
make  a  pledge  absolute  in  all  cases,  such 
as  Taft  V.  Hartford,  P.  &  F.  R.  Co.  8  R.  I. 
310,  5  Am.  Rep.  575^  have  in  general  been 
excluded. 

In  Windmuller  v.  Standard  Distilling  & 
Distributing  Co.  106  App.  Div.  246,  94  N. 
Y.  Supp.  52,  an  agreement  executed  by  one 
corporation  at  the  time  of  a  purchase  by  it 
of  the  stock  of  another  corporation  which 
it  had  the  power  to  purchase,  binding  it  to 
pay  a  certain  dividend  on  the  stock  of  the 
corporation  which  it  purchased,  was  con- 
strued to  be  only  a  method  of  paying  a 
part  of  the  purchase  price  of  the  stock,  and 
not  as  an  agreement  to  pay  dividends 
whether  any  profits  were  actually  earned 
or  not.  This  decision  was  affirmed  in  186 
N.  Y.  572,  79  N.  E.  1119. 

That  dividends  can  only  be  paid  out  of 
net  earnings  or  profits  even  where  the  stock 
is  issued  under  an  agreement  or  guaranty 
that  a  dividend  of  a  fixed  sum  shall  be  paid 
on  it  annually  is  the  opinion  of  the  court 
in  McGregor  v.  Home  Ins.  Co.  33  N.  J.  Eq. 
181. 

Corporations  frequently  provide  for  tho 
payment  of  interest  on  paid-in  capital 
stock,  especially  for  the  period  previous  to 
the  operation  of  the  corporation.  Where 
it  results  in  impairing  the  capital  stock, 
such  a  contract  is  void. 

Thus,  a  railroad  corporation  has  no  pow- 
er to  provide  in  a  subscription  contract  for 
the  payment  of  interest  upon  all  sums  as- 
sessed and  paid  in,  from  the  day  of  such 
payment  until  the  proposed  railroad  is 
completed  and  put  in  operation,  since  this 
enables    stockholders    to   draw    a   dividend 
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the  profits  or  surplus  earnings  of  the  oor- , 
poration.  "Tlie  rule  of  law  that  requires 
corporations  to  preserve  their  capital  intact 
is  alone  sulTiciont  to  prevent  the  corporation 
from  paying  dividends  except  out  of  prof- 
its."    Thomp.  Corp.  §  5305.. 

It  being  established  in  this  case  that  there 
were  no  profits  out  of  which  this  dividend 
could  be  declared,  it  follows  that,  if  the 
bond  be  enforced  against  the  corporation, 
payment  must  be  made  out  of  its  capital, 
which  the  law  will  not  permit,  upon  the 
ground  that  any  contract  whereby  a  corpo- 
ration seeks  to  diminish  its  capital  stock, 
except  in  some  way  permissible  by  statute, 
contravenes  public  policy  and  is  unenforce- 
able. Section  3697,  Rem.  &  Bal.  Code,  con- 
tains provisions  that  it  shall  not  be  law- 
ful to  declare  dividends  except  from  the  net 
profits  arising  from  the  business  of  the  cor- 
poration; nor  in  any  way  pay  to  stock 
holders  any  part  of  the  capital  stock  or 
reduce  the  same  except  in  the  manner  there- 


after provided.  Under  this  section  it  has 
been  held  that  a  corporation  could  not  re- 
duce its  capital  stock  by  paying  any  por- 
tion of  it  to  the  stockholders.  Tait  y. 
Pigott,  32  Wash.  344,  73  Pac.  364;  Tacoma 
Ledger   Co.  v.   Western   Home  Bldg.   Asso. 

37  Wash.  467,  79  Pac.  992;  Tait  v.  Pigott, 

38  Wash.  59,  80  Pac.  3  72.  Counsel  for  ap- 
pellant contends  this  section  has  no  appli- 
cation, and  that  the  only  question  to  be  de- 
termined is  whether  or  not  the  contract  is 
vAtra  vires.  We  think,  however,  it  is  clear 
that,  since  there  are  no  profits  nor  surplus 
out  of  which  this  dividend  can  be  paid,  pay- 
ment must  be  made,  if  at  all,  from  the  cb^ 
ital  of  the  corporation,  wiheh  is  a  direct 
violation  of  the  statute.  In  Lockhart  v. 
Van  Alstyne,  31  Mich.  70,  18  Am.  Rep.  156, 
a  corporation  guaranteed  a  semiannual  div- 
idend of  5  per  cent  upon  its  preferred  stock, 
and  it  was  held  that,  when  it  appeared 
there  were  bo  profits  from  which  the  divi- 
dends could  be  made,  the  guaranty  became 


in  the  name  of  interest,  although  the  cor- 
poration may  not  be  in  a  position  to  pay 
the  same.  Troy  &  B.  R.  Co.  v.  Tibbits,  18 
Barb.  297. 

A  contract  made  by  a  railroad  company, 
binding  itself  to  pay  interest  upon  sub- 
scriptions to  stock  until  the  road  is  com- 
pleted, cannot  be  enforced  against  the  cor- 
poration while  it  is  largely  indebted  for 
work  done  and  materials  furnished  for  the 
construction  of  the  road,  and  there  are 
no  funds  for  the  payment  of  the  same  ex- 
cept the  capital  stock  of  the  corporation. 
Painesville  &  II.  R.  Co.  v.  King,  17  Ohio 
St.  534. 

And  a  contract  by  a  corporation  organ- 
ized for  the  maintenance  of  a  college  for 
instruction  in  dental  surgery,  binding  it 
to>  pay  interest  on  its  capital  stock,  is  a 
nullity  where  the  corporation  has  no  means 
for  the  payment  of  interest  except  its  cap- 
ital stock.  Ohio  College  of  Dental  Surgery 
V.  Rosenthal,  45  Ohio  St.  183,  12  N.  E.  665. 

In  the  absence  of  an  express  statute  au- 
thorizing it,  a  railroad  company  has  no 
power  to  enter  into  an  agreement  with  a 
county  under  which  it  agrees  to  pay  inter- 
est on  the  stock  subscribed  for  by  the  county 
equal  to  and  at  the  same  time  and  place  as 
interest  falling  due  on  the  bonds  issued  by 
the  county  in  payment  of  its  subscription, 
where  there  are  no  earnings  from  which 
such  interest  can  be  paid.  Pittsburgh  &  C. 
R.  Co.  V.  Alleghany  County,  63  Pa.  126. 

On  the  contrary,  a  railroad  corporation 
which  is  constructing  a  road  was  held  to 
have  power  to  contract  to  pay  interest  on 
the  stock  subscribed  until  a  completion  of 
the  road  in  M'Laughlin  v.  Detroit  k  M.  R. 
Co.  8  Mich.  100.  *'The  stipulation  in  the 
certificate  for  the  payment  of  interest," 
savs  the  court,  "constituted  a  contract  be- 
twocn  the  company  and  the  plaintiff  as  an 
individual;  it  created  the  relation  of  debtor 
and  creditor  to  the  extent  of  the  semiannual 
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interest."  It  does  not  appear,  however,  that 
the  power  of  the  company  to  issue  stock 
with  such  a  stipulation  for  interest  was 
very  strongly  contested.  The  action  in  this 
case  was  to  recover  the  interest,  and  a  re- 
covery was  allowed. 

In  Ohio  V.  Cleveland  &  T.  R.  Co.  6  Ohio 
St.  490,  under  an  express  statute  author- 
izing the  payment  of  interest,  a  railroad 
company  which  by  resolution  directed  the 
interest  to  be  paid  was  held  bound  to  pay 
it.  Neither  does  it  appear  that  the  power 
of  a  corporation  thus  to  contract  was  ques- 
tioned in  this  case. 

In  Rutland  &  B.  R.  Co.  v.  Thrall,  35  Vt. 
536,  an  agreement  in  the  subscription  con- 
tract of  a  railroad  company  to  pay  inter- 
est on  all  sums  assessed  and  paid  from  the 
time  of  payment  until  the  railroad  should 
be  put  in  operation  was  held  to  be  a  valid 
agreement,  and  not  to  invalidate  the  sub- 
scription contract  so  that  no  recovery  could 
be  had  thereon,  but  this  holding  was  based 
upon  the  construction  of  the  contract  that 
no  time  was  fixed  for  the  payment  of  inter- 
est, and  therefore  it  could  be  paid  out  of 
the  earnings  of  the  company  when  those 
materialized. 

So,  in  Richardson  v.  Vermont  k  M.  R. 
Co.  44  Vt.  613,  an  agreement  to  pay  inter- 
est on  all  sums  paid  by  the  stockholders  up 
to  the  time  that  the  road  shall  be  completed 
and  put  in  operation  was  held  to  be  payable 
whenever  the  surplus  earnings  should  en- 
able the  corporation  properly  to  do  so. 

An  agreement  to  pay  interest  is  not  in- 
valid, so  that  it  can  be  taken  advantage  of 
by  a  stockholder  in  a  suit  against  him  upon 
his  subscription.  Evansville,  I.  &  C. 
Straight  Line  R.  Co.  v.  Evansville,  15  Ind. 
395;  Racine  County  Bank  v.  Ayres,  12  Wis. 
513.  But  the  contrary  was  held  in  Troy 
&  B.  R.  Co.  V.  Tibbits,  supra,  which  was 
an  action  on  a  subscription.  W.  A.  £« 
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wholly  inoperative  for  want  of  something 
to  which  it  was  applicable,  and  was  void  as 
opposed  to  public  policy;  and  that  the  ex- 
tent to  which  the  law  would  permit  a  cor- 
poration to  go  in  guarantying  dividends 
would  be  to  guarantee  the  payment  when 
there  were  profits  to  pay  them ;  or,  if  profits 
were  not  realized  to  the  necessary  amount 
in  any  one  year,  the  stockholder  would  be 
entitled  when  they  were  realized  to  have 
all  arrears  paid  up.  In  Pittsburg  &  C.  R. 
Co.  v.  Allegheny  County,  63  Pa.  126,  the 
railroad  company  guaranteed  the  payment 
of  interest  on  county  bonds  given  to  it  as 
a  subsidy,  and  it  was  held  that  the  payment 
of  such  interest  out  of  the  capital  before 
earnings  were  made  was  within  the  pro- 
hibition of  the  charter  against  paying  divi- 
dends out  of  the  capital.  Similar  rulings 
have  been  made  in  Bingham  ▼.  Marion 
Trust  Co.  27  Ind.  App.  247,  61  N.  E.  29; 
Painesville  &  H.  K.  Co.  v.  King,  17  Ohio 
St.  534";  Ohio  College  of  Dental  Surgery  v. 
Rosenthal,  45  Ohio  St.  383,  12  N.  E.  665; 
Troy  &  B.  R.  Co.  v.  Tibljits,  18  Barb.  297; 
Memphis  Grain  Elevator  Co.  v.  Memphis 
&  C.  R.  Co.  85  Tenn.  703,  4  Am.  St.  Rep. 
798,  5  S.  W.  52. 

We  have  found  one  case  where  the  facts 
are  so  similar  that  it  would  be  useless  to 
attempt  to  distinguish  them:  Smith  v. 
Alabama  Fruit  Growing  &  Winery  Asso. 
123  Ala.  538,  26  So.  232.  The  corporation 
there  sold  to  the  plaintiff  $1,500  worth  of  its 
capital  stock,  and  executed  its  bond  with 
sureties  that  it  would  return  the  $1,500  in 
four  semiannual  dividends.  These  dividends 
were  not  paid,  and  action  was  brought  upon 
the  bond.  A  demurrer  was  interposed  to 
the  complaint  upon  the  grounds :  ( 1 )  Tliat 
the  contract  was  illegal  and  void  in  that  it 
undertook  to  indemnify  plaintiffs  against 
loss  for  a  purchase  of  stock,  making  issue 
thereof  fictitious  and  without  considera- 
tion; (2)  that  the  contract  was  in  viola- 
tion of  the  Constitution  prohibiting  corpo- 
rations to  issue  stock  or  any  bond  for  the 
payment  of  money  except  for  money,  labor 
done,  or  property  actually  received,  and  de- 
claring void  all  fictitious  increase  of  stock; 
(3)  that  it  appeared  from  the  complaint 
that  the  contract  sued  upon  was  illegal, 
without  consideration,  and  void.  This  de- 
murrer was  sustained  and  on  appeal  the 
court,  in  affirming  the  judgment,  said:  "It 
requires  little,  if  indeed  anything,  beyond 
this  statement  of  the  case,  to  demonstrate 
the  correctness  of  the  city  court's  ruling. 
The  contract  sued  on  is,  of  course,  execu- 
tory, and  its  enforcement  is  sought  in  this 
action  in  furtherance  and  completion  and 
consummation  of  a  fictitious  subscription  to 
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the  capital  stock  of  a  corporation, — ^a  trans- 
action prohibited  by  the  organic  law  of  the 
land  and  frequently  denounced  as  vicious 
and  incapable  of  conferring  or  passing  any 
rights.  The  jurisdiction  of  our  courts  can- 
not be  invoked  to  enforcement  and  execution 
of  such  undertakings.  In  substance  the  con- 
tract is  for  the  payment  back  by  the  corpo- 
ration to  the  subscriber  for  its  stock  of  the 
money  he  subscribes,  thus  leaving  the  is- 
suance of  the  shares  to  him  wholly  unsup- 
ported by  any  consideration,  fictitious,  and 
void;  and  the  action  upon  the  contract  is 
an  invocation  of  the  powers  of  the  courts 
to  the  accomplishment  of  this  end  expressly 
forbidden  by  the  Constitution  of  the  state. 
If  this  could  be  done,  an  easy  road  would 
be  opened  to  the  utter  emasculation  of  this 
most  just  and  necessary  provision  of  the 
Constitution  by. evasions  so  palpable  as  to 
be  little,  if  at  all,  short  of  avowed  and  direct 
attempts  to  defy  and  override  it." 

We  have  a  like  provision  in  our  Consti- 
tution, found  in  article  12,  §  6:  "Corpora- 
tions shall  not  issue  stock,  except  to  bona 
fide  subscribers  therefor,  or  their  assignees; 
nor  shall  any  corporation  issue  any  bond  or 
other  obligation  for  the  payment  of  money, 
except  for  money  or  property  received  or 
labor  done.  The  stock  of  corporations  shall 
not  be  increased,  except  in  pursuance  of  a 
general  law,  nor  shall  any  law  authorize 
the  increase  of  stock  without  the  consent 
of  the  person  or  persons  holding  the  larger 
amount  in  value  of  the  stock,  nor  without 
due  notice  of  the  proposed  increase  having 
been  previously  given  in  such  a  manner  as 
may  be  prescribed  by  law.  All  fictitious  in- 
crease of  stock  or  indebtedness  shall  be 
void." 

The  bond  in  suit  provides  that,  in  case 
the  full  sum  of  $1,000  be  hot  paid  as  divi- 
dends within  eighteen  months,  the  purchaser 
of  the  stock  shall,  in  addition  to  holding  his 
stock  as  fully  paid,  be  entitled  to  receive 
from  the  corporation  $1,000  in  cash,  less 
any  amount  received  in  dividends.  This 
would  mean,  as  said  in  the  Alabama  Case, 
the  payment  back  to  the  stockholder  of  the 
money  he  paid  for  his  stock,  while  permit- 
ting him  to  retain  his  stock  as  fully  paid, 
thus  leaving  the  issuance  of  the  stock  wholly 
unsupported  by  any  consideration, — a  direct 
conflict  with  the  constitutional  provision. 
See  also  Thomp.  Corp.  §  5354;  Cook,  Corp. 
§  544. 

The  judgment  is  affirmed. 

Ellis,  Fullerton,  and  Main,  J  J.,  con- 
cur. 
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Petition  for  rehearing  denied. 
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AliABAMA   SUPREME   COURT. 

JOE   ROMANO   et  al.,   Appta., 

V. 

BIRMINGHAM     RAILWAY,     LIGlft,     & 
POWER  COMPANY. 

(—  Ala.  — ,  62  So.  677.) 

Injunction  —  to  restrain  tiulsance  — 
protection  of  vacant  property. 

1.  That  lots  in  a  residence  section  of  a 
municipal  corporation  are  vacant  does  not 
deprive  their  owner  of  a  right  to  an  injunc- 
tion to  restrain  the  pollution  of  the  air 
passing  over  them  by  illuminating  gas  es- 
caping from  a  reservoir  on  neighboring 
property. 

£^'idence     —     injunction     —     Judicial 
knowledge. 

2.  The  court  cannot  refuse  an  injunction 
against  the  maintenance  of  a  gas  holder  in 
a  residence  section  of  a  municipal  corpora- 
tion, which  is  operated  in  such  manner  as 
to  constitute  a  nuisance  to  neighboring  prop- 
erty, upon  its  own  knowledge  that  it  may 
and  will  be  rendered  impervious  to  the  es- 
cape of  gas,  but  those  questions  must  be  de- 
termined from  the  evidence  offered  to  es- 
tablish them. 

(June  5,  1913.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Chancery  Court  for  Jefferson  Coun- 
ty, in  defendant's  favor,  in  a  suit  to  enjoin 
the  maintenance  of  a  nuisance.     Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  J.  A.  3Iitchcll  and  Samuel  B. 
Stern,   for  appellants: 

'J  he  bill  clearly  shows  that  the  gas  reser- 
voir or  gas  holder,  erected  in  a  residence 
section  of  the  said  city,  is  a  nuisance. 

20  Cyc.  1180;  Dow  v.  Winnipesaukee  Gas 
&  Electric  Co.  69  N.  H.  312,  42  L.R.A.  569, 
76  Am.  St.  Rep.  173,  41  Atl.  288;  Arm- 
bruster  v.  Auburn  Gaslight  Co.  18  App. 
Div.  447,  4G  N.  Y.  Supp.  158;  Brown  & 
Bros.  V.  Illius,  27  Conn.  84,  71  Am.  Dec, 
49;  Grady  v.  Wolsner,  46  Ala.  381.  7  Am. 
Rep.  593 ;  English  v.  Progress  Electric  Ligh\ 
&  Motor  Co.  95  Ala.  2C4,  10  So.  134;  Rouse 
V.  Martin,  75  Ala.  515,  51  Am.  Rep.  463; 
Hundley  v.  Harrison,  123  Ala.  292,  26  So. 
294;  I'Wood,  Nuisances,  §§  556-563. 

Messrs.  Tillman,  Bradley,  &  Morrow, 
M.  3f.  Baldwin,  and  J.  A.  Simpson,  for 
appellee : 

Plaintiffs  are  not  entitled  to  an  injunc* 
tion. 

Rapier  v.  Gulf  City  Paper  Co.  64  Ala. 
330;  Baker  v.  Selma  Street  &  Suburban  B. 
Co.  135  Ala.  552,  ^3  Am.  St  Rep.  42,  33 
So.  685;  Atty.  Gen.  v.  Nichol,  16  Ves.  Jr. 
338,  10  Revised  Rep.  386;  Wolcott  v.  Mel- 
ick,  11  N.  J.  Eq.  204,  66  Ahl  Dec.  790: 
Ray  v.  Lynes,  10  Ala.  63;  Rouse  v,  Martin, 
75  Ala.  610,  51  Am.  Rep.  463;  Hundley  v. 
Harrison,  323  Ala.  292,  26  So.  294;  Rich- 
ards v.  Daugbcrty,  133  Ala.  569,  31  So.  934; 
1  High,  Inj.  §  787;  English  v.  Progress 
Electric  Light  &  Motor  Co.  95  Ala.  263,  10 


"Sole,  —  Vacancy  of  property  as  affecting 
right  to  enjoin  ntiisance  affecting  it. 

The  few  cases  passing  directly  upon  this 
question  sustain  the  position  taken  in  Ro- 
mano V.  l^iKMi.NGiiAM  R.  Light  &  P.  Co 
that  the  fact  that  property  is  vacant  will 
n«t  prevent  equity  from  enjoining  a  nuisanci 
affecting  it. 

'Ihus,  in  Busch  v.  Noav  York,  L.  &  W.  R 
Co.  34  N.  Y.  S.  R.  7,  12  N.  Y.  Supp.  85,  it 
is  held  that  tlie  fact  tliat  land  adjacent  to 
dcfi^ndant's  tracks,  along  which  water  was 
permitted  to  accumulate  in  borrow  pits  ami 
become  stagnant,  was  vacant,  would  not  pre- 
vent the  courts  from  enjoining  the  nuisance, 
the  land  in  question  being  platted  and  laid 
out  in  build inj?  lots,  and  they  being  depre- 
ciated in  value  and  their  sale  prevented  by 
Buci)  nuisance. 

It  appears  from  a  footnote  to  Peck  v. 
Elder,  as  reported  in  3  Sandf.  126,  that  the 
chancellor,  in  granting  a  temporary  injunc- 
tion against  tlie  maintenance  of  a  fat-boil- 
ing works,  wiiich  was  made  permanent  by 
the  superior  court,  said  it  was  of  no  conse- 
quence whether  complainants  reside  on 
their  property  or  not,  it  being  sudicicnt 
that  trie  nuisance  tended  to  diminish  its 
value,  by  preventing  it  being  occupied  by 
complainants  or  g(K>d  tenants,  or  by  de- 
stroying its  value  as  building  lots. 

In  Wilson  v.  Townend,  1  Drew.  &  S.  324, 
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30  L.  J.  Ch.  N.  S.  25,  6  Jur.  N.  S.  1109,  3 
L.  T.  N.  S.  342,  9  Week.  Rep.  30,  which  was 
a  suit  to  restrain  the  erection  of  a  building 
which  would  interfere  with  windows  in 
propert/  owned  by  plaintiff,  it  was  con- 
tended that  an  injunction  should  not  be 
granted,  inasmuch  as  plaintiff  did  not  oc- 
cupy or  intend  to  occupy  the  houses  affected, 
and  the  only  injury  he  could  sustain  was 
diminution  of  their  value,  for  which  compen- 
sation could  be  recovered  at  law.  The  court 
overruled  this  objection,  however,  sayinij 
that  plaintiff  should  not  be  denied  the  rem- 
edy afforded  by  the  court  in  case  of  nui- 
sance because  there  was  no  present  inter- 
ference with  his  personal  comfort,  inasraucli 
as  he  might  afterward  wish  to  reside  in  the 
liouse;  and  further,  the  court  would  sustain 
the  plaintiff's  legal  right  simply  on  the 
ground  of  the  dtuna^e  which  might  be  pro- 
duced to  property. 

Rut  in  Edwards  v.  Allouez  Min.  Co.  38 
Mich.  46,  31  Am.  Rep.  301,  7  Mor.  Min.  Rep. 
577  when  it  appeared  that  plaintiff  pur- 
cliased  bottom  lands  below  defendant's 
stamp  mill,  not  to  use,  but  for  speculative 
purposes,  and  then  sought  to  sell  them  to 
defendant  at  an  enhanced  price,  and,  on 
failing  to  do  so,  brought  this  suit  to  enjoin 
defendant  from  causing  sand  to  be  deposited 
on  the  land,  the  court  refused  to  grant  the 
injunction,  but  left  plaintiff  to  his  remedy 
at  law  by  way  of  damages.  R.  L>  S. 
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So.  134;  Green  v.  Lake,  54  Miss.  540,  23 
Am.  Rep.  37S;  Tennessee  Goal,  Iron  &  R. 
Co.  V.  Hamilton,  100  Ala.  252,  46  Am.  St. 
Rep.  48,  14  So.  167;  Clifton  Iron  Co.  v. 
Dye,  87  Ala.  468,  6  So.  192;  Louisville 
Coffin  Co.  V.  Warren,  78  Ky.  400;  McCutch- 
en  V.  Blanton,  59  Miss.  116;  McGill  v. 
Pintsch  Compressing  Co.  140  Iowa,  429,  20 
I..R.A.(N.S.)  406,  118  N.  W.  786;  Kings- 
bury V.  Flowers,  65  Ala.  479,  39  Am.  Rep. 
14. 

Sayre,  J.,  delivered  the  opinion  of  the 
court : 

Appellants  filed  this  bill  for  an  injunction 
to  abate  a  nuisance.  The  averment  is  that 
appellants  own  four  adjacent  lots  at  the 
corner  of  Pratt  boulevard  and  Twentieth 
street  in  the  residence  section  of  that  part 
of  the  city  of  Birmingham,  formerly  known 
as  Ensley.  The  lots  are  vacant,  but  are 
•  being  held  for  sale  or  future  use  as  places 
of  residence.  Within  a  year,  and  since  com- 
plainants acquired  their  property,  defendant 
has  constructed  on  a  lot  immediately  across 
the  street  from  appellants'  property  a  large 
gas  holder  or  reservoir  in  which  illuminat- 
ing or  fuel  gas  is  kept  for  distribution  to 
its  customers  in  the  neighborhood.  It  is 
averred  that  "said  gas  reservoir  or  gas 
holder  is  continuously  emitting  fumes  and 
gases,  polluting  the  air  in  that  vicinity  with 
unpleasant  and  unwholesome  odors  which 
are  deleterious  to  the  health  and  comfort  of 
persons  living  and  residing  in  that  vicinity, 
and  particularly  to  persons  who  might  re- 
side on  the  real  estate  of  complainants." 
To  show  their  own  injury,  appellants  aver 
that  the  sale  of  their  property  for  any  rea- 
sonable price  has  been  and  is  now  being 
prevented,  the  value  thereof  as  a  place  of 
residence  is  "absolutely  ruined,  and  its 
value  is  greatly  depreciated." 

For  the  chancellor's  opinion,  written  in 
explanation  of  the  grounds  upon  which  his 
decree  proceeded,  it  is  to  be  observed  that 
two  concurring  considerations  operated  to 
bring  about  his  conclusion  against  the 
equity  of  the  bill.  Other  objections  were 
taken  to  the  bill,  but  they  have  not  ap- 
peared to  us  to  contain  merit,  and,  inas- 
much as  we  have  been  unaided  by  a  brief 
for  appellee,  we  have  assumed  that  it  is 
willing  to  rest  its  case  upon  the  grounds 
which  were  sustained  in  the  court  below, 
and  shall  confine  the  statement  of  our  views 
to  those  points. 

1.  It  did  not  appear  to  the  chancellor 
that  the  structure  in  question,  or  defend- 
ant's use  of  it,  constituted  a  menace  to  the 
future  use  of  complainants'  lots  as  vacant 
property.  There  has  been  no  physical  in- 
vasion of  that  part  of  the  solid  earth  over 
which  complainants  have  acquired  exclusive 
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ownership  and  dominion;  but  their  owner- 
ship extends  usque  ad  caelum,  and  within 
the  limits  of  that  ownership  they  are  en- 
titled to  the  flow  of  pure  air.  The  right 
is  incident  to  the  ownership  of  land,  and 
must  be  protected  as  well  as  any  other 
valuable  right.  No  man  has  a  right  to  in- 
terfere with  the  supply  of  pure  air  that 
flows  over  another's  land  any  more  than  he 
has  to  interfere  with  the  soil  itself.  Savile 
V.  Kilner,  26  L.  T.  N.  S.  277;  Wood,  Nui- 
sances, 2d  ed.  §  544.  It  is  not  denied,  there- 
fore, that  any  sensible  pollution  of  the  air 
which  flows  over  complainants'  property, 
to  a  degree  in  excess  of  such  pollution  as  is 
fairly  incident  to  the  ordinary  use  of  land 
in  that  neighborhood,  would  constitute  an 
actionable  injury;  but  the  proposition  of 
the  decree  is  that  complainants  shall  have 
no  relief  in  equity  by  w^ay  of  injunction, 
but  should  be  remitted  to  their  action  at 
law  for  damages,  because  the  property  is 
vacant,  and  complainants*  comfortable  en- 
joyment thereof  has  not  been  invaded  or 
diminished.  Of  course,  it  does  not  follow 
that,  because  complainants  might  have  an 
action  at  law,  they  cannot  resort  to  equity. 
The  remedy  at  law  must  be  adequate  to 
redress  the  particular  injury  complained 
of.  An  owner  is  entitled  to  be  secured  in 
the  full  beneficial  use  of  his  property  and 
his  complete  dominion  over  it  so  long  as 
his  use  and  dominion  do  not  invade  the  cor- 
responding legal  rights  of  his  neighbors. 
The  Code  of  1007  has  defined  a  private  nui- 
sance as  one  which  may  injure  either  the 
person  or  property  of  another.  Section 
5198.  In  adjusting  rights  and  remedies  be- 
tween parties  in  respect  of  the  uses  to 
which  real  property  may  be  devoted,  regard 
must  be  had  for  the  future.  It  is  to  secure 
the  future  that  equity  intervenes.  Com- 
plainants and  defendant  alike,  M^hen  they 
acquired  property  in  a  neighborhood  set 
apart  to  residential  purposes,  took  it  with 
certain  implied  restrictions  on  their  use  of 
it.  Complainants  are  also  entitled  to  be 
secured  in  the  peculiar  present  and  future 
advantages  of  the  neighborhood.  This  was 
clearlv  recojnii^ed  bv  this  court  in  the  case 
of  Sloss-Sheffield  Steel  &  I.  Co.  v.  Johnson, 
147  AU.  384,  8  L.R.A.(N.S.)  226,  119  Am. 
St.  Rep.  89,  11  Ann.  Cas.  285,  41  So.  907. 
Complainants  ought  not  to  be  required  to 
submit  to  a  use  of  defendant's  property — ^a 
use  hurtful  to  complainants  and  others, 
though  valuable  to  defendant — which  a 
court  of  equity  would  deny  to  complain- 
ants in  respect  to  their  own  property  on  the 
application  of  other  neighbors.  A  court  of 
oquity  interposes  by  injunction  to  prevent 
future  injury  in  respect  of  a  legal  right  at- 
taching to  land  simply  on  the  ground  of  the 
damage  it  will  produce  to  the  land  and  its 
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ownership;  and  in  a  case  like  thia  it  is  of 
no  consequence  whether  complainants  reside 
on  their  property  or  not.  Wilson  v.  Town- 
end,  1  Drew.  &\S.  324,  30  L.  J.  Ch.  N.  S. 
25,  6  Jur.  N.  S.  1109,  3  L.  T.  N.  S.  342,  0 
Week.  Rep.  30;  Peck  v.  Elder,  3  Sandf.  326. 

2.  Assuming,  as  a  matter  of  common 
knowledge,  to  know  in  a  general  way,  at 
least,  the  processes  involved  in  the  manu- 
facture, storage,  and  distribution  of  arti- 
ficial gas,  because  those  processes  are  very 
old,  the  chancellor,  in  the  absence  of  aver- 
ments that  gas  was  manufactured  on  de- 
fendant's named  premises,  and  that  its  es- 
cape resulted  from  an  irremediable  defect 
in  defendant's  holder  or  reservoir,  assumed 
to  know  that  the  trouble  of  which  the  bill 
complained  could  be  remedied  by  calking  the 
seams  of  the  reservoir,  or  by  tightening  its 
rivets  at  the  point  of  escape,  and  that  there 
was  nothing  inherent  in  the  structure  and 
use  of  such  reservoirs  to  render  the  escape 
of  gas  irremediable,  as  might  be  the  case  if 
gas  were  manufactured  on  the  premises. 

We  do  not  feel  that  confidence  in  the  com- 
pleteness of  our  knowledge  of  such  things 
which  would  justify  our  denial  of  complain- 
ants' right  to  relief  on  this  ground  taken 
by  the  chancellor.  While  it  is  held  that 
gas  works — places  where  gas  is  manufac- 
tured— ^are  not  nuisances  per  se,  they  are 
placed  in  the  class  of  erections  which  are 
not  within  the  ordinary  purposes  to  which 
real  estate  is  applied,  and,  although  oper- 
ated under  statutory  authorization,  are  to 
be  regarded  as  actionable  nuisances  when- 
ever they  injuriously  afTect  the  use  and  en- 
joyment of  property  in  the  vicinity.  20 
Cyc.  1180.  For  aught  we  know,  gas  holders 
or  reservoirs,  constructed  for  the  storage 
and  distribution  of  gas  at  points  remote 
from  the  place  of  manufacture,  may  be  as- 
signed to  the  same  class.  Xor  do  we  feel 
safe  in  assuming  to  know  whether  the  in- 
jury stated  in  the  bill  results  from  reme- 
diable negligence  in  the  construction,  main- 
tenance, or  operation  of  defendant's  gas 
holder,  or  whether  the  consequences  com- 
plained of  are  so  unavoidably  incident  to 
constructions  of  the  sort  as  to  render  them 
nuisances  in  neighborhoods  which  have 
been  set  apart  and  occupied  as  places  oi 
residence.  The  injury  here  may  be  tem- 
porary, or  it  may  be  permanent.  Thai 
question  should  be  determined  upon  the 
evidence  to  be  heard,  and  the  decree  grant- 
ing relief,  if  relief  -shall  finally  appear  to 
be  proper,  may  be  accommodated  to  the 
fact.  If  the  structure  is  a  nuisance,  and 
will  necessarilv  continue  to  be  a  nuisance, 
and  is  incapable  of  remedy  by  alteration. 
repair,  or  change  of  process,  wliich  would 
effectually  correct  tlie  evil  of  its  presence. 
it  ought  not  to  be  allowed  in  the  neighbor- 
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hood  where  it  has  been  set  up.  A  like  re- 
sult would  follow  upon  proof  that  the 
emission  of  noxious  gas  and  odor  has  injuri- 
ously affected  the  value  of  complainants' 
property  for  residential  purposes,  and  will 
continue  to  do  so,  even  though  it. may  be 
correctable  in  the  manner  suggested  by 
thf  chancellor,  unless  the  defendant  should 
evince  a  willingness  and  ask  for  an  oppor- 
tunity to  apply  that  remedy.  The  proper 
practice  in  that  event  would  be  to  retain 
the  bill  until  that  relief  can  be  tested  and 
the  result  ascertained.  Wood,  Nuisances, 
§  823. 

Our  conclusion  is  that  the  bill  is  not  open 
to  the  objection  sustained  to  it  in  the 
Chancery  Court.  On  the  facts  stated  in 
the  bill  complainants  are  entitled  to  relief. 
The  decree  will  be  reversed. 

Reversed  and  remanded. 

Dowdel],  Ch.  J.,  and  McClcUan  and 
Somervillo,  JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
Sayre,  J.,  on  June  30,  1913,  handed  down 
the  following  response: 

Counsel  for  appellee  must  be  acquitted 
of  any  neglect  in  the  matter  of  furnishing 
a  brief.  It  now  appears  that  a  brief  was 
furnished,  but  that  it  was  mislaid  by  the 
clerical  department  of  the  court.  Upon 
consideration  of  the  application  for  rehear- 
ing in  connection  with  the  original  brief 
now  before  us,  we  are  of  opinion  that  they 
furnish  no  suflicient  reason  for  disturbing 
the  conclusion  heretofore  reached.  The  ap- 
plication is  denied. 


IOWA  SUPREME  COURT. 

GEORGE  STREVER,  Appt., 

V. 

JOHN  WOODARD. 

(—  Iowa,  — ,  141  N.  W.  931.) 

Evklcnce  —  opinion  as  to  cause  of  in- 
Jury. 

1.  A  physician  who  has  attended  a  per- 
son injured  by  another's  alleged  negligence 
inav,  in  an  action  to  hold  the  latter  liable 
for  the  injury,  testify  as  to  what  might 
have  been  the  cause  of  headache  from  which 
tlie  injured  person  suffers. 

Note,  —  Precautions  to  he  observed 
when  about  ij  stop  velilcle  in  high- 
way. 

As  to  duty  of  driver  to  guard  against 
persons  coming  in  contact  with  rear  or 
>ideH  of  wau'ori,  see  note  to  Stuart  v.  Holv- 
oke  Street  R.  (^o.  lid  I..R.A.(N.S.)    1004.  ' 

As  to  rule  of  the  road  governing  vehicles 
proceeding  in  the  same  direction,  see  note 
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Highway  —  stopping  vehicle  —  duty  to- 
wards following  vehicle. 

2.  One  driving  along  a  highway  is  not 
bound  to  look  or  listen  for  vehicles  which 
may  be  approaching  from  behind  before 
stopping  his  vehicle,  nor  is  he  bound  to 
give  warning  of  his  intention  to  stop;  his 
stopping  being  negligent  only  when  he  is 
aware  of  the  presence  of  another  vehicle, 
with  which  his  act  may  cause  a  collision. 

I>aniages  —  personal  Injury  —  nominal. 

3.  A  verdict  for  nominal  damages  should 
be  set  a.side  in  favor  of  one  injured  by  an- 
other's negligence,  where  he  has  been  com- 
pelled to  pay  a  substantial  sum  for  medical 
attendance^  and  there  is  evidence  tending 
to  show  that  he  suffered  physical  pain  and 
impaired  health  because  of  the  injury. 

(June  5,  1913.) 


APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Wright  Coun- 
ty in  his  favor  for  $1  only  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  C.  Chase,  for  appellant: 

The  power  to  set  aside  the  verdict  of  a 
jury  when  manifestly  fnconsistent  with  the 
evidence  and  the  result  of  a  misconception 
of  their  powers  and  duties  is  as  fully  recog- 
nized where  the  verdict  is  inadequate  as 
where  it  is  excessive. 

Hackett  v.  Pratt,  62  111.  App.  346;  Platz 
V.  Cohoes,  8  Abb.  N.  C.  392;  Henderson  v. 
St.  Paul  &  D.  R.  Co.  62  Minn.  479,  55  N. 
W.  53;  Tathwell  v.  Cedar  Rapids,  122  Iowa, 


to  Haekett  v.  Alamito  Sanitary-  Dairy  Co. 
41  L.R.A.(N.S.)   332. 

As  to  rules  of  the  road  governing  vehicles 
proceeding  in  opposite  directions,  see  note 
to  Smith  V.  Barnard,  41  L.R.A.(N.S.)   323. 

As  to  rules  of  road  governing  vehicles 
at  intersection  of  streets  and  when  turning 
across  street,  see  note  to  Molin  v.  Wark,  41 
L.R.A.(N.S.)   346. 

This  note  does  not  deal  with  rights  and 
liabilities  arising  by  reason  of  vehicles 
standing  in  the  highway,  but  is  confined 
strictly  to  the  question  of  the  precautions 
to  be  observed  when  about  to  stop  a  vehicle. 

Upon  this  question  there  is  little  author- 
ity, although  it  is  likely  to  become  a  prac- 
tical question,  especially  in  connection  with 
automobiles.  While  it  is  probably  true  as 
held  in  Strever  v.  Woodard,  that  a  traveler 
is  not  bound  to  look  or  listen  for  vehicles 
which  may  be  approaching  from  behind, 
or  give  warning  of  his  intention  of  stopping, 
where  he  has  no  knowledge  of  the  presence 
of  another  vehicle,  yet  where  he  has  such 
knowledge  it  has  been  held  that  he  is  bound 
to  use  ordinary  care  with  respect  to  such 
vehicles. 

Thus,  in  Maas  v.  Fauaor,  30  Misc.  813, 
74  N.  y.  Supp.  861,  a  driver  who  had  just 
passed  a  wagon,  apparently  on  the  wrong 
side,  and  was  confronted  with  a  passing 
car,  was  held  bound  to  give  such  attention 
to  the  situation  as  a  man  of  ordinary  in- 
telligence would  give;  and  where  he  de- 
cided suddenly  to  stop  in  order  to  escape 
the  car  it  was  held  that  he  was  bound  to  re- 
member that  the  horse  and  wagon  were 
coming  behind,  and  that  he  could  not  re- 
cover for  damages  resulting  where  tlie 
wagon  following  unavoidably  collided  with 
his. 

And  in  Bierbach  v.  Goodyear  Rubber  Co. 
14  Fed.  826,  where  the  plaintiff's  vehicle 
had  been  run  into  by  the  defendant's,  which 
was  following,  and  the  plaintiff  claimed 
that  the  defendant  was  negligent  in  not 
properly  turning  and  passing,  and  the  plain- 
tiff was  charged  with  contributory  negli- 
fence  in  suddenly  stopping  the  speed  of 
is  horses  and  beginning  to  turn,  it  was 
held  that  each  was  bound  to  use  ordinary 
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care  in  view  of  the  surrounding  circum- 
stances of  the  case.  The  court  said:  "The 
collision  occurred  on  a- public  thoroughfare, 
where  teams  have  a  rignt,  in  the  course  of 
business,  to  follow  each  other,  turn  about, 
pass  and  repass.  Upon  both  of  the  parties 
there  was  devolved  the  duty  of  exercising 
reasonable  care  to  avoid  doing  each  other 
injury.  It  was  the  duty  of  the  defendant's 
servant  to  observe,  with  ordinary  care  and 
diligence,  the  movements  of  the  vehicle  in" 
advance  of  him,  as  it  was  the  duty  of  the 
plaintiff,  in  turning  his  horse  and  wagon 
about  at  that  place,  to  observe  with  the 
same  kind  of  care  and  watchfulness  the 
presence  and  movements  of  any  vehicle  in 
proximity  to  his.  Ordinary  care  and  cau- 
tion, as  mentioned  in  these  instructions, 
mean  that  degree  of  care  and  caution  which 
would  reasonably  be  expected  of  an  ordi- 
narily prudent  person  in  the  ciricumstances 
surrounding  the  parties  at  the  time  of  the 
alleged  injury." 

In  Delfs  V.  Dunshee,  143  Iowa,  381,  122 
N.  W.  236,  the  evidence  was  such  that  the 
jury  might  have  found  that  after  the  de- 
fendant's automobile  had  passed  and  fright- 
ened the  plaintiff's  horse,  his  driver  re- 
gained partial  control  so  as  to  direct  the 
horse's  course,  when  the  defendant,  hearing 
its  approach,  stopped  his  machine  some  30 
feet  ahead  of  the  horse,  and  thereby  added 
to  its  fright,  and  caused  it  to  turn  and 
run  into  a  pole.  It  was  held  that  the  court 
was  justified  in  calling  the  jury's  atten- 
tion to  this  evidence  in  connection  with  the 
circumstances,  and  instructing  that  it  was 
for  them  to  say  "whether  the  defendant, 
in  thus  stopping  his  car,  was  guilty  of  neg- 
ligence," it  having,  in  another  instruction, 
correctly  defined  negligence.  The  court 
said:  "In  undertaking  to  stop,  he  was 
aware  that  the  horse  had  become  frightened 
by  the  automobile,  and  had  not  recovered 
therefrom,  and  it  was  for  the  jury  to  say 
whether,  as  an  ordinarily  prudent  man,  he 
ought  not  to  have  known  that  in  bringing 
the  vehicle,  which  had  scared  the  horse,  to 
a  stop  but  a  short  distance  in  front  of  the 
frenzied  animal  approaching  directly  from 
behind^   he   would   increase   its  fright  and 
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51,  97  N.  W.  96;  Phillips  v.  London  &  S. 
W.  R.  Co.  L.  R.  5  Q.  B.  Div.  81,  49  L.  J.  Q. 
B.  N.  S.  233,  41  L.  T.  N.  S.  121,  28  Week. 
Rep.  10,  8  Eng.  Rul.  Cas.  447 ;  Robinson  v. 
Waupaca,  77  Wis.  644,  46  N.  W.  809; 
Whitney  v.  Milwaukee,  65  Wis.  409,  27  N. 
W.  39;  Caldwell  v.  Vicksburg,  S.  &  P.  R. 
Co.  41  La.  Ann.  624,  6  So.  217;  Bennett 
V.  Hobro,  72  Cal.  178,  13  Pac.  473;  Em- 
mons V.  Sheldon,  26  Wis.  648;  Ward  v. 
Marsh alltown  Light,  Power  &  R.  Co.  132 
Iowa,  581,  108  N.  W.  323;  Benton  v.  Col- 
lins, 125  N.  C.  83,  47  L.R.A.  33,  34  S.  E. 
242;  McNeil  v.  Lyons,  20  R,  I.  672,  40  Atl. 
831,  4  Am.  Neg.  Rep.  728;  Lee  v.  Publishers 
George  Knapp  &  Co.  137  Mo.  385,  38  S.  W. 
1107,  1  Am.  Xeg.  Rep.  297;  McDonald  v. 
Walter,  40  N.  Y.  551;  Carter  v.  Wells,  F. 
&  Co.  64  Fed.  1005. 

In  an  action  for  personal  injuries  result- 
ing from  negligence,  a  verdict  for  mere 
nominal  damages  has  been  held  inadequate 
where  there  has  been  an  actual  pecuniary 
outlay  or  expense,  as  for  medicines  or  med- 
ical aid,  or  where  the  injuries  are  consid- 
erable, resulting  in  pain  and  suffering  and 
loss  of  time,  or  inability  to  perform  labor. 

C bouquet te  v.  Southern  Electric  R.  Co. 
152  Mo.  257,  53  S.  W.  897 ;  Carter  v.  Wells, 
F.  &  Co.  64  Fed.  1005;  Fairgrieve  v.  Mo- 
berly,  29  Mo.  App.  152;   Robbins  v.  Hud- 


son River  R.  Co.  7  Bosw.  1;  Welch  v.  Mc- 
Allister, 13  Mo.  App.  89;  LeVan 'v.  Penn- 
sylvania R.  Co.  5  W.  N.  C.  293;  Tedd  v. 
Douglas,  5  C.  B.  N.  S.  895;  Beattie  v. 
Moore,  Ir.  L.  R.  2  Eq.  28;  Bradwell  v. 
Pittsburgh  &  W.  E.  Pass.  R.  Co.  139  Pa. 
404,  20  Atl.   1046. 

Messrs.  Sylvester  Flynn  and  McGratli 
&  Archerd,  for  appellee: 

The  rights  and  duties  of  persons  using 
the  public  highway  are  equal  and  recip- 
rocal. 

Weber  v.  Swallow,  136  Wis.  46,  116  N. 
W.  844;  Millsaps  v.  Brogdon,  97  Ark.  469, 
32  L.R.A.(N.S.)   1177,  134  S.  W.  632. 

Where  a  person  is  guilty  of  contributory 
negligence   he   cannot   recover. 

Gipe  V.  Lynch,  —  Iowa,  — ,  136  N.  W. 
715;  Weber  v.  fewallow,  136  Wis.  46,  116 
N.  W.  844. 

It  is  for  the  jury  to  determine  whether 
a  person  lawfully  using  a  public  highway 
is  guilty  of  negligence  in  failing  to  look 
or  listen  for  approaching  vehicles,  or  to  do 
what  a  reasonably  prudent  person  should 
have  done  under  like  circumstances. 

Bowser  v.  Wellington,  126  Mass.  391; 
McDonald  v.  Bowditch,  201  Mass.  339,  87 
N.  E.  585;  Kendall  v.  Kendall,  147  Mass. 
482,  18  N.  E.  233;  Undhejcm  v.  Hastings, 
38  Minn.  485,  38  N.  W.  488;   Borg  v.  Spo- 


render  it  more  difficult  to  control;  if  so,  in 
what  he  did  the  jury  might  have  found  him 
to  have  been  negligent.  Had  the  horse 
been  given  the  street,  it  would  seem  that 
the  driver  might  have  regained  control,  at 
least  the  jury  might  so  have  found.  The 
natural  effect  of  stopping  tlie  thing  which 
had  frightened  it  but  a  short  distance  away 
was  to  furnish  an  obstacle  to  his  progress 
which  it  naturally  would  attempt  to  avoid, 
and  this  might  have  been  found  to  have 
turned  the  horse  from  its  course,  and  there- 
fore to  have  contributed  to  its  injury.  Ordi- 
narily a  person  may  stop  at  any  point  on 
the  street  wliere  he  chooses,  provided  he 
does  not  unduly  obstruct  the  way;  but  in 
an  emergency  like  this  the  safety  of  prop- 
erty and  person  is  involved,  and  that  course 
is  exacted  wliich  an  ordinarily  prudent  man 
would  exercise  for  their  protection.  Hav- 
ing passed  the  horse  immediately  before, 
and  being  aware  of  the  fright  caused  there- 
by, and  that  the  horse  was  then  running 
toward  the  receding  automobile,  with  the 
driver  still  in  the  cart,  it  was  incumbent 
on  him  to  exercise  care  commensurate  with 
the  situation  in  which  he  found  himself,  to 
the  end  that  no  act  of  his  should  interfere 
with  the  efforts  to  regain  control  and  save 
the  horse  and  driver  from  injury.  W^hether 
he  so  did  was  fairly  an  issue  for  the  jury 
to  decide." 

And  it  has  been  held  that  the  question 
of  negligonce  and  contributory  negligence 
is  for  tlie  jury  where  it  is  shown  that  the 
defendant,  while  going  up  a  rise  in  the 
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road  to  a  bridge,  diminished  the  speed  of 
his  automobile,  and  that  the  plaintiff,  who 
was  some  distance  behind  in  an  automobile, 
did  likewise,  and  blew  his  horn;  that  at 
the  crest  of  the  incline  the  defendant's  car 
suddenly  stopped  when  the  plaintiff's  car 
was  about  6  feet  in  its  rear,  and  that  the 
brakes  were  applied  to  the  latter'a  car,  but 
notwithstanding  this  a  collision  occurred 
wiiich  caused  damage.  Earle  v.  Parding- 
ton,  116  N.  Y.  Supp.  675.  The  court 
said:  ''It  is  undisputed  that  both  par- 
ties were  masters  of  the  art  of  running 
their  automobiles,  and  that  plaintiff's  was 
a  25-horse  power  machine.  He  claimed  that 
by  the  custom  of  the  road  defendant,  know- 
ing that  plaintiff's  machine  was  not  far  in 
the  rear,  should  have  given  a  warning  signal 
of  an  intention  to  stop  on  the  bridge,  either 
from  volition  or  necessity;  also  that  by 
turning  about  2  feet  more  to  one  side  a 
sufficient  space  would  have  been  left  for 
plaintiff's  machine  to  pass  and  escape  the 
collision.  In  Kettle  v.  Turl,  162  N.  Y.  258, 
56  N.  E.  627,  7  Am.  Neg.  Rep.  482.  the  court 
said:  'The  cases  are  » exceptional  where  it 
can  be  held  that  contributory  negligence 
was  so  conclusively  established  that  noth- 
ing w^as  left,  either  of  inference  or  of  fact, 
to  be  determined  by  a  jury.'  This  principle 
applies  as  well  to  freedom  from  negligence. 
The  exceptional  feature  of  this  case  ia  that 
two  experienced  automobilists  should  each 
charge  negligence  against  the  other,  a  rare, 
though  proper,  opportunity  for  the  delecta- 
tion and  wisdom  of  a  jury."  J.  T.  W. 
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kane  Toilet  k  Supply  Co.  60  Wash.  204, 
19  L.R.A.(N.S.)  160,  96  Pac.  1037;  Zolto- 
vski  V.  Gzella,  159  Mich.  620,  26  L.R.A. 
(X.S.)  435,  134  Am.  St.  Rep.  752,  124  N. 
W.  527;  Rogers  v.  Philips,  206  Mass.  308, 
28  L.R.A.(K,S.)  944,  92  N.  E.  327;  Minor 
V.  Mapes,  102  Ark.  351,  39  L.R.A.(X.S.) 
214,  144  S.  W.  219;  Gipe  v.  Lynch,  — 
Iowa,  — ,  136  N.  W.  715;  Stomme  v.  Han- 
ford  Produce  Co.  108  Iowa,  140,  78  N.  W. 
841;  Woolf  V.  Nauman  Co.  128  Iowa,  261, 
103  N.  W.  785,  18  Am.  Neg.  Rep.  405;  North- 
ern P.  R.  Co.  V.  Everett,  152  U.  S.  107, 
43  L.  ed.  373,  14  Sup.  Ct.  Rep.  474. 

Where  a  person  runs  in  front  of  an  au- 
tomobile without  looking  and  is  struck  by 
it  he  is  guilty  of  contributory  negligence, 
precluding  the  recovering  of  damages. 

Zoltovski  V.  Gzella,  159  Mich.  620,  26 
I/.R.A.(N.S.)  435,  134  Am.  St.  Rep.  752. 
124  N.  W.  527;  Vcrdon  v.  Crescent  Auto- 
mobile Co.  80  N.  J.  L.  199,  76  Atl.  346; 
Jordan  v.  American  Sight  Seeing  Coach  Co. 
129  App.  Div.  313,  113  N.  Y.  Supp.  786: 
McCormick  v.  Hesser,  77  N.  J.  L.  173,  71 
Atl.  55 ;  Artz  v.  Chicago.  R.  I.  &  P.  R.  Co.  34 
Iowa,  153;  Porg  v.  Spokane  Toilet  Supply 
Co.  60  Wash.  204,  19  L.R.A.(N.S.)  160,  96 
Pac.    1037. 

The  conduct  of  both  plaintiff  and  the 
defendant  must  be  measured  bv  the  stand- 
ard   of   ordinary  care. 

Texas  &  P.  R.  Co.  v.  Behymer,  189  U.  S. 
468,  470,  47  L.  ed.  005,  900,  23  Sup.  Ct." 
Hep.  622,  13  Am.  Neg.  Rep.  695;  Chicago 
G.  W.  R.  Co.  V.  McDonough,  88  C.  C.  A. 
617,  161  Fed.  -657. 

Where  the  alleged  injuries  have  been  in- 
flicted bv  one  of  a  number  of  causes  shown 
by  the  evidence,  for  one  of  which  the  de- 
fendant might  be  responsible  and  for  the 
others  respecting  which  he  is  not  responsi- 
ble, the  plaintiff  ctinnot  recover  when  it  is 
just  as  probable  that  the  alleged  injuries 
were  caused  by  the  latter  as  by  the  former. 
Kerr  v.  Keokuk  Waterworks  Co.  95  Iowa, 
509,  64  N.  W.  598;  Trapnell  v.  Red  Oak 
Junction,  76  Iowa,  744,  39  N.  W.  884; 
Kerlin  v.  Chicago  &  X.  W.  R.  Co.  149  Iowa, 
440,  128  N.  W.  548;  Fleming  v.  Chicago, 
R.  I.  &  P.  R.  Co.  153  Iowa,  386,  133  N.  W. 
751;  Laidlaw  v.  Sage,  158  N.  Y.  73,  44 
L.R.A.  216,  52  N.  E.  679;  Chicago  &  N.  W. 
R.  Co.  V.  O'Brien,  67  C.  C.  A.  421,  132  Fed. 
598;  Grant  v.  Pennsylvania  &  N.  Y.  Canal 
&  R.  Co.  133  N.  Y.  659,  31  N.  E.  220: 
Tibbitts  V.  Mason  City  &  Ft.  D.  R.  Co.  138 
Iowa,  178,  115  N.  w'.  1021;  Neal  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  129  Iowa,  5.  2 
L.R.A.(N.S.)  905,  105  N.  W.  107,  19  Am. 
Neg.  Rep.  213:  O'Connor  v.  C^ioaeo,  R.  I. 
k  P.  R.  Co.  129  Iowa,  636,  106  N.  W.  161; 
Asbach  v.  Chicago,  B.  &  Q.  R.  Co.  74  Iowa, 
248,  37  N.  W.  182;  Gores  v.  Graff,  77  Wis. 
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174,  46  N.  W.  48;  Ruppert  v.  Brooklyn 
Heights  R.  Co.  154  N.  Y.  90,  47  N.  E.  977, 
3  Am.  Neg.  Rep.  711;  Foster  v.  Bussey,  132 
Iowa,  640,  109  N.  W.  1105;  Freeman  v. 
Strobehn,  122  Iowa,  157,  97  N,  W.  1094: 
Clark  v.  American  Exp.  Co.  130  Iowa,  254, 
106  N.  W.  642;  Rice  v.  Whitley,  115  Iowa, 
748,  87  N.  W.  694;  Gould  v.  Schermer,  101 
Iowa,  682,  70  N.  W.  697,  2  Am.  Neg.  Rep. 
136;  Foster  v.  Elliott,  33  Iowa,  216;  J.  I. 
Case  Threshing-Mach.  Co.  v,  Taven,  65 
Iowa,  369. 

While  an  expert  witness  may  give  his 
opinion  as  to  what  might  cause  the  results 
complained  of,  he  cannot  be  permitted  to 
usurp  the  functions  of  the  jury  and  deter- 
mine what  did   produce  them. 

Dunham  v.  Rix,  86  Iowa,  301,  53  N.  W. 
252;  Muldowney  v.  Illinois  C.  R.  Co.  39 
Iowa,  615,  14  Am.  Neg.  Cas.  612;  Curl  v. 
Chicago,  R.  I.  k  P.  R.  Co.  63  Iowa,  423, 
16  N.  W.  69,  19  N.  W.  308;  Sachra  v.  Ma 
nilla,  120  Iowa,  562,  95  N.  W.  198;  Martin 
v,  Des  Moines  Edison  Light  Co.  131  Iowa, 
724,  106  N.  W.  359. 

Where  the  evidence  is  conflicting  on  the 
question  of  damages,  and  the  verdict  re- 
turned is  supported  by  sufficient  evidence, 
the  finding  of  the  jury  is  decisive,  and  set- 
tles the  issue,  and  should  not  be  disturbed 
by  a  motion  for  a  new  trial  or  by  an  ap- 
peal. 

Reuber  v.  Negles,  147  Iowa,  734,  126  N. 
W.  966;  Bell  v.  Kearns,  153  Iowa,  62,  133 
N.  W.  348;  Baxter  v.  Cedar  Rapids,  103 
Iowa,  599,  72  N.  W.  790;  Knowlton  v.  Des 
Moines  Edison  Light  Co.  117  Iowa,  451, 
90  N.  W.  818. 

A  new  trial  should  not  be  granted  in  a 
personal  injury  action,  because  of  the 
smallness  of  the  verdict. 

Norton  v.  Lincoln  Traction  Co.  92  Neb. 
649,  138  N.  W.  1132;  O'Reilly  v.  Hoover, 
70  Neb.  357,  97  N.  W.  470. 


Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  on  his  way  to  Wool- 
stock  in  a  single-seated,  one-horse  bugsry 
going  south,  on  December  29,  1910.  His 
horse  was  trotting  along  when  an  automo- 
bile operated  by  Robinson  approached  from 
the  opposite  direction,  and  passed  at  a 
distance  of  between  16  and  20  feet  as  esti- 
mated bv  Robinson,  or  30  or  40  feet  as  tfsti- 
fied  by  plaintiff.  The  defendant  with  his 
automobile,  containing  four  or  five  passen- 
gers, came  up  behind  plaintiff's  rig,  and 
when  Robinson  was  about  opposite,  turned 
his  car  to  go  between,  when  the  fender 
struck  the  back  wheel  of  the  bu^-^v,  lifting 
that  side  up,  and  caused  plaintiff,  with  the 
cushion  and  blanket,  to  slip  or  fall  out  on 
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the  ground,  and  the  horse,  becoming 
frightened,  went  on  to  Woolstock.  The 
plaintiff  testified  that  he  did  not  stop  but 
had  slowed  up,  and  was  corroborated  by  the 
testimony  of  Robinson.  The  defendant  tes- 
tified that  plaintiff  stopped  his  vehicle  sud- 
denly, as  though  to  converse  with  Robin- 
/  son,  and  his  testimony  is  corroborated  by 
that  of  the  persons  riding  with  him.  In 
this  action,  recovery  is  sought  on  the 
ground  that  defendant  was  negligent  (1)  in 
running  his  car  at  an  excessive  rate  of 
speed,  (2)  in  failing  to  give  warning  of  his 
approach,  and  (3)  in  not  keeping  far 
enough  from  plaintiff's  vehicle  to  safely 
pass  it  without  a  collision;  and  that  the 
injury  occurred  without  fault  on  the  part 
of  the  plaintiff  contributing  thereto.  The 
defendant  denied  having  been  guilty  of  any 
negligence,  and  alleged  that  the  collision 
was  due  to  the  carelessness  of  plaintiff  in 
suddenly  stopping  his  horse  without  any 
notice  or  warning  to  the  defendant.  The 
evidence  was  such  as  to  carry  these  several 
issues  to  the  jury.  This  is  apparent  from 
even  a  casual  examination  of  the  record, 
and  for  this  reason  it  is  not  necessary  to 
review  the  evidence. 

II.  The    plaintiff   was    attended   by    Dr. 
McCauliff. 

He  testified  that  upon  examination  made 
January  3,  ^911,  he  discovered  a  contusion 
on  the  left  side  of  plaintiff's  head,  imme- 
diately above  the  temple,  with  swelling  1^ 
inches  in  diameter,  somewhat  discolored 
and  sensitive  to  the  touch,  and  also  a 
darkening  or  contusion  of  the  left  lip  with- 
out much  swelling,  and  that  the  patient 
said  he  suffered  from  a  severe  headache  and 
was  troubled  with  insomnia;  that  he  called 
on  him  eight  or  nine  times  during  that 
month,  and  that  the  headaches  became  more 
severe  in  a  few  days  after  his  first  call  and 
the  insomnia  more  difficult  to  overcome; 
that  he  was  of  opinion  that  the  witness  suf- 
fered severe  pain  from  his  injuries,  and 
that  after  the  time  mentioned  he  was  con- 
sulted by  the  plaintiff  about  once  a  week 
for  another  month;  that  he  complained 
of  pains  in  his  head  during  the  entire  time 
and  of  impairment  in  his  hearing  and 
sight. 

He  was"  then  asked  "whether  or  not  a 
violent  blow  upon  the  head  or  concussion 
from  falling,  such  as  would  produce  this 
swelling  that  you  speak  of  on  the  head, 
might  or  might  not  have  any  effect  upon 
the  hearing,  or  the  head  itself,  of  a  per- 
manent nature." 

A.  It  might. 

C).  To   what   did   you   ascribe   profession- 
ally  the    continuance    of    these   headaches 
described  that  Mr.  Strever  complains  of. 
46  L.R.A.(N.S.) 


An  objection  as  incompetent,  immaterial, 
and  irrelevant  was  sustained. 

Q.  Considering  the  history  of  the  case 
as  detailed  to  and  what  you  observed  of 
those  injuries  in  January,  what  would  you 
say  was  the  cause  of  these  headaches? 

A  like  objection  was  sustained. 

Q.  State  whether  or  not  a  violent  blow 
on  the  head  in  the  place  where  you  saw 
his  injury  would  cause  continual  headache 
such  as  Mr.  Strever  had  or  not. 

An  objection  as  leading  and  suggestive, 
incompetent,  and  immaterial  was  sustained. 
Q.  I  wish  you  would  now  state  from 
your  knowledge  of  the  history  of  the  case 
and  physical  condition  of  Strever  as  a  physi- 
cian, whether  these  pains  that  you  have 
described  or  the  headaches  were  or  were 
not  the  result  of  injury  upon  his  head, 
that  you  have  referred  to  in  your  testi- 
mony. 

Same  objection  was  sustained. 

Q.  I  now  refer  to  all  of  this. 

A  like  objection  was  sustained,  and  the 
court  remarked:  "This  is  a  question  for 
the  jury;  they  must  draw  that  conclusion, 
or  they  must  fail  to  drAw  it." 

Exceptions  were  saved  to  each  of  the 
above  rulings,  and  all  were  erroneous. 
They  called  for  opinions  which  it  was  com- 
petent for  an  expert,  if  possessed  of  suffi- 
cient information,  to  answer.  The  witness 
had  fully  qualified,  and  the  rule  is  well 
established  that  though  a  physician  may 
not  testify  what  the  cause  of  an  injury 
actually  was,  his  testimony  as  to  what 
might  have,  within  reasonable  probability, 
caused  it,  is  received.  Thus  as  to  whether 
an  injury  might  have  resulted  from  an 
alleged  concussion  by  being  thrown  from 
a  carriage  (Quinn  v.  O'Keeffe,  9  App.  Div. 
68,  41  N.  Y.  Supp.  116),  or  from  a  blow 
(12  Am.  &  Eng.  Enc.  Law,  2d  ed.  447).  In 
Barker  v.  Ohio  River  R.  Co.  51  W.  Va.  423, 
00  Am.  St.  Rep.  808,  41  S.  E.  148,  12  Am. 
Neg.  Rep.  580,  testimony  of  a  physician 
that  the  plaintifTs  condition  might  have 
been  caused  by  shock,  a  fall,  or  anything 
that  produces  a  shock  to  the  spinal  column,, 
was  held  admissible.  '  See  also  Bennett  v. 
Fail,  26  Ala.  605;  Thompson  v.  Bertrand, 
23  Ark.  730;  Missouri,  P.  R.  Co.  v.  Love- 
lace, 57  Kan.  195,  45  Pac.  590;  Oliver  v. 
Columbia,  N.  &  L.  R.  Co.  65  S.  C.  1,  43  S. 
E.  307;  Matteson  v.  New  York  C.  R.  Co. 
62  Barb.  364.  The  subject  was  one  not 
familiar  to  the  jury,  and  it  was  competent 
to  call  for  expert  opinion  to  aid  in  tracing 
the  casual  connection  between  plaintiff's 
ailments  and  the  efficient  cause;  and,  as  a 
nervous  temperament  and  a  fall  from  a 
load  of  tile  nearly  four  months  previous 
were    suggested    in    cross-examination     as 
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such  cause,  the  testimony  of  the  physician 
who  attended  him  during  his  illness  as  to 
what  might  have  occasioned  his  suffering 
was  material,  and  should  not  have  been  ex- 
cluded. The  inquiries  were  not  vulnerable 
to  the  objection  as  leading,  nor  did  they 
call  for  an  opinion  as  to  the  ultimate  issue 
to  be  determined  by  the  jury.  Whether  he 
was  in  fact  injured  by  the  fall  from  the 
buggy  would  necessarily  be  included  in 
the  verdict  of  the  jury,  but  was  not  deter- 
minative of  the  case. 

III.  In  an  -instruction  otherwise  unex- 
ceptionable, the  court  told  the  jury  that 
if  an  ordinarily  careful  and  prudent  man, 
situated  as  plaintiff  was  and  in  like  circum- 
stances, would  "have  looked  and  listened 
or  given  warning  of  his  intention  to  stop 
in  the  highway,  or  would  have  driven  out 
of  the  beaten  track  before  stopping,  and 
you  further  find  that  the  plaintiff  did  sud- 
denly stop  in  the  highway,  but  did  not 
look,  listen,  or  give  warning  to  the  defend- 
ant of  his  intention  to  stop,  and  the  colli- 
sion of  which  he  now  complains  was  there- 
by occasioned,  then  the  plaintiff  was  guilty 
of  contributory  negligence,  and  he  cannot 
recover."  The  converse  also  was  stated. 
The  plaintiff  testified  that  he  drove  out 
to  the  side  of  the  road,  and  that  he  did 
not  stop,  but  merely  slowed  up.  For  this 
reason  the  instruction  might  be  improved 
by  mentioning  these  matters  hypothetically. 
Nor  are  we  content  with  the  suggestion  of 
an  obligation  on  the  part  of  a  traveler  that 
he  must,  Janus-like,  keep  an  outlook  in 
the  rear,  ox  have  driven  from  the  portion 
of  the  highway  along  which  his  vehicle  was 
moving.  He  was  under  no  obligation  to 
yield  any  portion  of  the  highway  to  allow 
defendant  to  pass.  Elenz  v.  Conrad,  123 
Iowa,  522,  99  N.  W.  138.  Only  to  avoid 
a  collision  reasonably  to  be  apprehended  is 
the  foremost  traveler  bound  to  turn  to  one 
side.  His  duty  is  to  keep  a  lookout  ahead, 
and  only  when  he  is  aware  of  a  vehicle 
coming  up  from  the  rear,  and  near  that 
which  he  is  driving,  is  he  charged  with  duty 
of  exercising  ordinary  care  in  the  man- 
agement of  his  own,  so  as  not  to  injure  that 
behind.  Delfs  v.  Dunshee,  143  Iowa,  381, 
122  N.  W.  236.  '*If  there  be  not  sufficient 
room  it  is  said  to  be  'the  duty  of  the  fore- 
most traveler  to  afford  it,  on  request  made, 
by  yielding  an  equal  share  of  the  road, 
if  that  be  adequate  and  practicable;  if  not, 
the  object  must  be  deferred  till  the  parties 
arrive  at  ground  more  favorable  to  its 
accomplishment.'  But  it  is  perhaps  doubt- 
ful if  such  duty  can  be  deemed  an  absolute 
legal  duty,  and  even  if  it  should  be  so 
considered,  the  failure  of  the  leading  trav- 
eler to  perform  it  by  turning  out  to  one 
side  will  not  justify  the  other  in  purpose- 
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ly  running  into  him  or  attempting  to  pass 
at  all  hazards.  The  only  rule  of  general 
application  that  can  be  laid  down  is  that 
he  who  attempts  to  pass  another  going  in 
the  same  direction  must  do  so  in  such  a 
manner  as  may  be  most  convenient  under 
the  circumstances  of  the  case,  and  if  negli- 
gent, and  damage  results  to  the  person 
passed,  the  former  must  answer  for  it,  un- 
le'bs  the  latter  by  his  own  recklessness  or 
carelessness  brought  the  disaster  upon  him- 
self." 2  Elliott,  Roads  &  Streets,  §  1084. 
The  party  coming  up  from  behind  must 
exercise  reasonable  care  to  keep  his  vehi- 
cle under  control,  and  far  enough  in  the 
rear  to  avoid  the  contingencies  of  decreas- 
ing speed,  stopping  and  the  like.  He  is  in 
a  situation  to  do  this,  and  the  law  casts 
their  burden  upon  him.  Whether  plaintiff 
knew  defendant  was  immediately  behind 
his  buggy  with  his  automobile,  and  so  close 
that  if  he  stopped  it  would  likely  run  into 
his  vehicle,  was  an  issue  to  be  submitted  to 
the  jury;  and  if  such  was  the  situation  and 
plaintiff  was  aware  of  it,  undoubtedly  he 
took  the  risk  in  suddenly  stopping,  if  he 
so  did,  and  cannot  recover;  but  if  he  was 
not  aware  that  defendant  was  in  such  prox- 
imity, or  if  he  merely  slowed  down  the 
speed  at  which  he  was  driving,  then  he  was 
not  n^ligent,  regardless  of  whether  he 
looked  back  or  listened.  Though  the  ref- 
erence to  looking  and  listening,  guarded  as 
it  is  in  the  instruction,  may  not  constitute 
reversible  error,  it  may  as  well  be  avoided 
on  another  trial. 

IV.  The  jury  failed  to  answer  one  of  the 
special  interrogatories  submitted,  and  er- 
ror is  predicated  on  the  court  receivii)g  the 
verdict  without  exacting  an  answer.  -  As 
plaintiff  does  not  appear  to  have  insisted 
on  an  answer  being  required,  he  cannot  be 
heard  to  complain.  Huss  v.  Chicago,  G.  W. 
R.  Co.  113  Iowa,  343,  85  N.  W.  627 ;  Mayo 
V.  Halley,  124  Iowa,  675,  100  N.  W.  529; 
Andrews  v.  Mason  City  A  Ft.  D.  R.  Co.  77 
Iowa,  669,  42  N.  W.  613. 

V.  The  jury  returned  a  verdict  of  $1,  and 
the  plaintiff  asked  that  his  be  set  aside  as 
inadequate.  If  there  >vere  proof  of  sub- 
stantial damages,  uncontroverted,  the  mo- 
tion for  a  new  trial  should  have  been  sus- 
tained. Tathwell  v.  Cedar  Rapids,  122 
Iowa,  51,  97  N.  W.  96;  Ward  v.  Marshall- 
town,  Light,  Power  &  R.  Co.  132  Iowa,  581, 
108  N.  W.  323.  That  plaintiff  was  injured 
was  uncontradicted.  He  was  precipitated 
from  his  buggy  to  the  ground,  and  taken 
Immediately  to  Dr.  Smith's  office  and  ex- 
amined. He  found  no  bones  broken,  and 
did  not  remember  of  any  contusion  of  the 
skin,  but  testified  that  he  "was  in  a  dazed 
condition.  The  man  undoubtedly  had  had 
a  fall,*  but  I  did  not  discover  any  lesions." 
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Upon  calling  on  him  a  week  or  two  later, 
the  witness  said;  "All  that  was  wrong  was 
an  intense  headache  and  considerable  nerv- 
ousness. I  do  not  know  wiiat  caused  those 
conditions.  .  .  .  The  nervousness  that 
I  discovered  on  my  call  to  his  place  might 
have  been  due  to  a  number  of  different 
causes.  I  -thought  he  was  suffering  from 
grippe  and  the  shock  or  contusion  of  this 
accident."  The  witness  then  explained 
that  there  might  be  concussion  without  ex- 
ternal evidence  of  it;  that  the  time  of  the 
examination  in  his  office  he  complained  of 
his  chest,  head,  and  back,  that  he  "attrib- 
uted part  of  his  grief  to  the  accident,  but 
he  could  have  had  vcrv  much  the  same  con- 
dition  without  any  accident  at  all.  It  was 
impossible  to  tell  the  real  cause  of  the 
headache  and  nervousness," — and  explained 
that  he  had  complained  of  sleeplessness  a 
year  or  two  before.  The  testimony  of  Dr. 
McCauIiff  concerning  his  condition  has  been 
stated.  He  testified  further  that  he  at- 
tributed his  nervousness  and  sleeplessness 
to  the  injuries  he  found  when  called  to 
treat  him.  That  plaintiff  was  confined  to 
his  house  a  part  of  the  time,  requiring  the 
care  of  a  nurse  for  several  weeks,  was  tes- 
tified by  plaintiff,  his  wife,  a  son  and 
daughter,  and  an  employee.  Indeed  there 
is  no  controversy  on  this  point,  though  two 
physicians,  Carver  and  Sams,  examined 
him  at  the  instance  of  defendant,  October 
25,  19II,  and  discovered  no  trouble  with 
him  save  a  catarrhal  condition  of  the  mid- 
dle ear.  He  had  fallen  from  a  load  of  tile 
in  September  previous,  but  his  testimony 
that  he  had  recovered  therefrom  was  not 
disputed.  For  medicine  and  medical  at- 
tendance as  a  result  of  this  injury  he  had 
paid  $106.76.  There  is  no  room  in  this 
record  for  saying  that  he  did  not  suffer 
substantial  injuries  in  falling  from  the 
buggy,  and  that  this  expense  was  occasioned 
thereby,  and  for  this  reason,  if  entitled  to 
anything,  he  should  have  been  allowed  sub- 
stantial damages.  On  this  ground  the  mo- 
tion for  a  new  trial  should  have  been  sus- 
tained.    Reversed. 
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Contract  —  wasrer  —  order  on  foreign 
brokers  —  where  consummated. 

The  remedies  of  the  purchaser  are  gov- 
erned by  the  law  of  his  residence,  And  not 
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by  that  of  the  broker,  where,  wishing  to 
purchase  stock  on  margin,  he  approaches  the 
resident  manager  of  a  foreign  broker  and 
authorizes  the  purchase  of  the  stock,  upon 
which  the  manager  wires  the  broker  to  make 
the  purchase,  and  is  notified  by  him  that 
the  purchase  has  been  made,  whereupon  he 
notifies  the  customer  of  that  fact  and  re- 
ceives payment  of  the  margin. 

(May  2,  1913.) 

ERROR  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of 
Iowa  to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  back 
money  advanced  as  margins  in  certain  stock 
transactions.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Smith,  Circuit 
Judges,  and  Van  Valkenburgh,  District 
Judge. 

Messrs.  Moritz  Rosenthal,  Henry  H. 
Kennedy,  Joseph  W.  Moses,  Jalius 
Moses,  Hamilton  Moses,  Walter  Bach- 
rach,  N.  T.  Guernsey,  W.  E.  Miller,  and 
A.  C.  Parker,  for  plaintiffs  in  error: 

The  laws  of  Illinois  have  no  extra  terri- 
torial force  or  effect,  and  hence  do  not 
govern  contracts  made  and  to  be  performed 
in  the  state  of  Iowa,  and  create  no  rights 
growing  out  of  such  contracts  which  are 
enforceable  in  the  courts  of  Iowa. 

Ascher  v.  Moyse,  101  Miss.  36,  57  So.  299; 
Bartlett  v.  Collins,  109  Wis.  477,  83  Am. 
St.  Rep.  928,  85  N.  W.  703. 

It  is  contrary  to  the  policy  of  the  law 
of  Iowa  to  permit  the  loser  to  recover  from 
the  winner  moneys  lost  at  gambling. 

Iowa  Code,  1897,  §§  4965,  4967,  4968; 
Thrift  v.  Redman,  13  Iowa,  25;  Shaw  v. 
Gardner,  30  Iowa,  111;  Trenery  v.  Goudie, 
106  Iowa,  603,  77  N.  ,W.  467;   Counselman 

Vote,  —  Conflict  of  laws  as  to  gambling 

contracts. 

The  present  note  is  a  continuation  of  a 
note  on  the  same  subject  appended  to  Win- 
ward  v.  Lincoln,  64  L.R.A.  160. 

In  determining  the  place  where  the  con- 
tract w^as  made,  the  court  in  Lamsox  Bros. 
V.  Bane  relied  on  cases  involving  insurance 
contracts.  On  that  point,  see  notes  in  63 
L.R.A.  834,  and  23  L.R.A.(X.S.)   968. 

The  principles  and  rules  for  the  determi- 
nation of  the  governing  law  of  contracts  are 
discussed  in  various  other  aspects  and  in 
relation  to  many  different  subjects  in  an- 
notation referred  to  in  the  Index  to  L.RAl. 
Notes,  "Conflict  of  Laws." 

Public  policy  of  forum. 

As  shown  in  the  earlier  note,  the 
prevailinpr  tendency,  in  this  country 
though  there  is  a  conflict  upon  the  point, 
soems  to  be  to  regard  statutes  declaring 
gambling  contracts  and  transactions  illegal 


i9l3. 


LAMSON  BROS.  &  CX).  v.  BANE. 


itl 


V.  Reichart,  103  Iowa,  430,  72  N.  W.  490; 
Sutterley  v.  Fleahman,  41  Pa.  Super.  Ct.  131. 

The  Federal  court  sitting  in  Iowa  is  bound 
to  uphold  the  policy  of  that  state,  and  will, 
therefore,  not  enforce  the  Illinois  statute, 
its  enforcement  being  contrary  to  such 
policy. 

Parker  v.  Moore,  53  C.  C.  A.  369,  115  Fed. 
799,  111  Fed.  470;  Bucher  v.  Cheshire  r! 
Co.  125  U.  S.  556,  31  L.  ed.  795,  8  Sup.  Ct. 
Rep.  974. 

The  provision  in  the  Illinois  statute  al- 
lowing six  months  during  which  the  loser 
may  sue  the  winner  for  moneys  lost  at 
gambling  operates  as  a  bar  to  the  institu- 


tion of  any  suit  by  the  loser  after  six 
months  from  the  time  that  the  money  is 
lost  and  paid. 

Kurd's  Rev.  Stat.  1909,  §132,  p.  38;  Hol- 
land V.  Swain,  94  111.  154;  Kizer  v.  Wal- 
den,  198  111.  274,  65  N.  E.  116;  Johnson  v. 
McGregor,  157  111.  350,  41  X.  E.  558;  Bart- 
lett  V.  Slusher,  215  111.  348,  74  N.  E.  370; 
Gibb  V.  Dominy,  154  111.  App.  74. 

Messrs.  Jerry  B.  Sullivan  and  John  B. 
Sullivan,  for  defendant  in  error: 

Purchase  and  sales  made  with  the  under- 
standing that  the  contract  will  be  settled 
by  paying  the  difference  between  the  con- 
tract and  the  market  price  are  void. 


or  void  as  embodying  a  distinctive  public 
lK>licy,  which  requires  the  courts  of  the 
irtate  in  which  they  are  enacted  to  refuse 
1o  recognize  or  enforce  any  contract  or 
Iransaction  in  violation  of  their  terms,  even 
i'hough  such  contract  or  transaction  may 
have  had  its  situs  outside  of  the  forum, 
and  therefore  does  not  come  within  the  di- 
rect operation  of  the  statutes. 

So,  in  the  subsequent  case  of  Burrus  v. 
Witcover,  158  N.  C.  384,  39  L.R.A.(X.S.) 
1005,  74  S.  E.  11,  it  was  held  contrary  to 
the  public  policy  of  North  Carolina  to  per- 
mit recovery  upon  a  draft  drawn  to  furnish 
margins,  or  to  pay  debts  for  margins,  on 
future  contracts  which  would  be  illegal  ac- 
cording to  the  law  of  North  Carolina,  even 
upon  the  assumption  that  they  would  not 
be  illegal  according  to  the  law  of  the  place 
where  the  transactions  took  place. 

And,  in  Thomas  v.  First  Xat.  Bank,  213 
111.  261,  72  N.  E.  801,  holding  that  an  as- 
signee of  a  certificate  of  deposit  issued  by 
an  Illinois  bank  to  a  resident  of  Illinois 
could  not  recover  thereon  against  the  bank, 
it  appearing  that  the  assignment  was  a  part 
of  a  transaction  by  which  the  proceeds 
thereof  were  to  be  employed  in  gambling,  it 
was  declared  to  be  contrary  to  the  public 
policy  of  Illinois  to  maintain  the  action, 
pven  if  it  were  to  be  assumed  that  there  was 
Hto  law  of  the  District  of  Columbia,  where 
the  assignment  was  made,  or  in  the  f*tate 
cl  Missouri,  where  the  gambling  transac- 
tions were  mainly  to  be  conducted,  prohibit- 
ing the  making  of  gambling  contracts. 

Nor  will  a  court  of  Pennsylvania  the  law 
of  which  denies  the  right  of  a  loser  in  a 
gambling  transaction  to  recover  back  the 
money  enforce  a  cause  of  action  for  the 
recovery  of  such  losses,  created  by  a  statute 
of  another  state  where  the  gambling  trans- 
actions took  place.  Sutterly  v.  Fleshman, 
41    Pa.  Super.  Ct.  131. 

In  Ross  v.  Green,  4  Harr.  (Del.)  308, 
recovery  by  the  loser  from  a  stakeholder  of 
money  deposited  in  pursuance  of  a  bet  made 
in  Maryland  upon  a  horse  race  to  be  run 
there  was  denied,  although  horse  racing  and 
betting  on  horse  racing  in  Delaware  was 
prohibited  by  statute  in  that  state.  But 
see  Tarleton  v.  Baker,  18  Vt.  9,  44  Am.  Dec. 
358,  cited  in  the  earlier  note. 

In  England,  however,  it  is  held  not  con- 
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trary  to  public  policy  to  enforce  a*  con- 
tract growing  out  of  gambling  transactions, 
valid  by  its  proper  governing  law,  though 
it  would  be  invalid  and  unenforceable  if 
governed  by  the  law  of  England.  See  Eng- 
lish cases  subsequently  cited.  As  pointed 
out  in  the  earlier  note,  some  of  the  Ameri- 
can cases  also  take  this  position;  and  there 
are  other  cases  which  have  applied  the  law 
of  another  state  with  the  result  of  uphold- 
ing the  contract  in  question;  though  it 
would  have  been  illegal  according  to  the  law 
of  the  forum.  See  A.  G.  Edwards  Broker- 
age Co.  V.  Stevenson,  160  Mo.  516,  61  S.  W. 
617  (cited  at  page  164  of  the  note  in  64 
L.R.A. ) .  In  commenting  upon  this  case  the 
St.  Louis  court  of  appeals,  in  Atwater  v. 
A.  G.  Edwards  Brokerage  Co.  147  Mo.  App. 
436,  126  S.  W.  823,  calls  attention  to  the 
failure  of  the  supreme  court  to  notice  the 
question  of  public  policy  of  the  forum  as 
distinguished  from  the  question  as  to  the 
proper  governing  law  of  the  contract. 

In  some  cases  which  apparently  apply  the 
law  of  another  state  upholding  the  con- 
tract, it  does  not  appear  that  the  contract 
would  have  been  illegal  even  according  to 
the  law  of  the  forum.  In  Conradt  v.  Lep- 
per,  13  Wyo.  473,  81  Pac.  307,  82  Pac.  2, 
where  the  law  of  another  state  upholding 
the  contract  was  applied,  it  was  apparently 
assumed  that  the  contract  in  question  would 
have  been  valid  according  to  the  law  of  the 
forum. 

In  some  cases,  e.  g.,  Bearse  v.  McLean, 
109  Mass.  242,  85  N.  E.  462,  infra,  the  ac- 
tion was  not  to  enforce  the  contract,  hut  to 
recover  back  losses  sustained  thereunder. 
Obviously  the  refusal  to  permit  a  recovery 
of  losses  incurred  under  a  contract  valid  by 
its  proper  laAV,  but  invalid  by  the  law  of  the 
forum,  would  be  entirely  consistent  with 
the  reiiusal  to  enforce  such  a  contract,  upon 
the  ground  that  it  would  be  contrary  to  the 
public  policy  of  the  forum. 

Governing  law  when  public  policy  of  forum 
does   not   interfere. 

Assuming  that  there  is  no  objection  aris- 
ing from  the  public  policy  of  the  forum 
against  entertaining  the  action,  the  ques- 
tion in  relation  to  conflict  of  laws  generally 
resolve  itself  into  the  inquiry  whether  the 
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Board  of  Trade  v.  Christie  Grain  &  Stock 
Co.  198  U.  S.  236,  247,  49  L.  ed.  1031, 
1037,  25  Sup.  Ct.  Rep.  637;  Pratt  v.  Ash- 
more,  224  111.  587,  79  N.  £.  952;  Counsel- 
man  V.  Reichart,  103  Iowa,  430,  72  N.  W. 
490;  Everingham  v.  Meighan,  55  Wis.  354, 
13  N.  W.  269;  Embrey  v.  Jemison,  131  U. 
S.  336,  83  L.  ed.  172,  9  Sup.  Ct,  Rep.  776; 
Weare  Commission  Go.  y.  People,  209  111. 
528,  70  N.  E.  1076. 

Contracts  for  future  delivery,  made  with 
the  intention  of  settling  by  paying  to  the 
other  parties  to  the  contract  the  difference 
between  the  contract  price  at  the  time  of 
selling  or  closing  out  of  the  deal,  are 
wagers,  and  are  void. 

Cleage  v.  Laidley,  79  G.  C.  A.  284,  149 
Fed.  346;    First  Nat.    Bank  v.  Oskaloosa 

» 

case  is  governed  by  the  law  of  the  place  where 
the  contract  was  made  or  that  of  the  place 
where  the  transactions  in  pursuance  of  it 
were  conducted,  in  other  words  the  law  of  the 
place  of  performance.  As  stated  in  the  earlier 
note,  the  weight  of  authority  seems  to  favor 
the  law  of  the  place  where  the  contract  is 
to  be  performed,  rather  than  that  of  the 
place  where  ft  is  made.  However,  there 
are  so  many  variations  in  the  essential 
features  of  the  different  cases  that  it  is 
unsafe  to  make  any  sweeping  generaliza- 
tions on  the  point.  As  indicated  in  the 
earlier  notes,  in  cases  involving  transac- 
tions in  ^'futures,"  a  material  inquiry  in  de- 
termining the  governing  law  is  whether  it 
is  the  contract  between  the  customer  and 
broker,  or  the  transaction  conducted  by  the 
latter,  that  is  to  be  regarded. 

In  Laiison  Bros.  v.  Bane,  however,  as 
pointed  out  by  the  court,  according  to  the 
plaintiff's  own  theory,  the  transaction  be- 
tween defendant  and  himself  amounted  to 
mere  wagers,  and  there  was  therefore  no 
place  of  performance  outside  of  Iowa,  in 
which  state,  upon  the  facts  before  the  court, 
the  contract  was  assumed  to  have  been 
made.  In  this  respect  the  Lamson  Case 
is  to  be  distinguished  from  A.  G.  Edwards 
Brokerage  Co.  v,  Stevenson,  160  Mo.  610,  61 
S.  W.  617,  which  is  set  out  in  the  note  in 
64  L.R.A.  at  page  166.  The  doctrine  of  the 
Edwards  Case  was  followed  upon  a  sub- 
stantially similar  state  of  facts  in  Atwater 
V.  A.  G.  Edwards  Brokerage  Co.  147  Mo. 
App.  436,  126  S.  W.  823.  In  the  Atwater 
Case  the  court  observed  that  "if  the  legal- 
ity or  illegality  of  the  agent's  advances  for, 
and  commissions  on  the  account  of,  his 
principal  [to  which  the  counterclaims  in 
question  related],  were  to  be  tested  by  the 
contract  of  agency  out  of  which  the  trans- 
actions grew  in  the  first  instance,  it  would 
seem  that  even  the  matter  set  forth  in  the 
counterclaims  before  us  would  fall  within 
the  inhibition  of  our  statute,  as  both  of  the 
parties  were  residents  of  this  state  and  the 
contract  of  agency  entered  into  here.  But 
our  supreme  court  in  [the  Edwards  Case] 
saw  fit  to  omit  to  notice  the  question  sug- 
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Packing  Co.  66  Iowa,  41,  23  N.   W.  255; 
Lowry  v.  Dillman,  69  Wis.  197,  18  N.  W.  4. 

The  form  of  the  contract  is  unimportant, 
the  actual  intention  of  the  parties  at  the 
time  of  making  the  contract  is  the  absolute 
test. 

Irwin  V.  Williar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Jamieson  v.  Wal- 
lace, 167  111.  388,  59  Am.  St.  Rep.  302,  47 
N.  E.  762;  Pratt  v.  Ashmore,  224  111.  587, 
79  N.  E.  952. 

It  makes,  no  difference  if  a  debt  or  wager 
is  made  and  assumes  the  form  of  a  con- 
tract, gambling  is  none  the  less  such  be- 
cause it  is  carried  on  in  the  form  or  guise  of 
legitimate  trade. 

Irwin  V.  Williar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Weare  Commis- 

gested,  and  treated  the  suit  by  the  agent 
against  his  principal  for  advances  and  com- 
missions, as  though  the  validity  of  the  sub- 
ject-matter should  be  ascertained  and  de- 
termined by  reference  to  the  law  of  the  state 
where  the  purchases  and  sales  were  actually 
made  by  the  agent,  or  by  another  agent  at 
its  instance  and  request.  The  doctrine  of 
that  case  is  therefore  to  be  interpreted,  not- 
withstanding the  fact  the  agent's  claim 
against  his  principal  for  advancements  and 
commissions,  as  here  must  essentially  rest, 
in  the  first  instance,  on  the  contract  of 
agency,  [as  ruling]  the  legality  or  illegality 
of  the  subject-matter  for  which  the  recovery 
is  sought  is  to  be  determined  by  reference 
to  the  law  of  the  state  where  the  agent 
actually  conducted  purchases  and  sales  on 
his  principal's  account,  and  not  by  that  of 
the  state  where  the  agency  was  created." 

The  Edwards  Case  was  also  followed  in 
Gaylord  v.  Duryea,  95  Mo.  App.  674,  69  S. 
W.  607,  upon  a  substantially  similar  state 
of  facts. 

In  Wilhite  v.  Houston,  118  C.  C.  A.  642, 
200  Fed.  390,  an  action  by  a  broker  to  re- 
cover disbursements  and  commissions  on 
sales  and  purchases  of  grain,  defended  on 
the  ground  that  the  transactions  out  of 
which  the  account  arose  were  gambling 
transactions,  the  plaintiffs  were  brokers  at 
Kansas  City,  Missouri,  and  acted  almost 
entirely  upon  telegrams  and  letters  from  de- 
fendant and  his  agent;  the  orders  for  sales 
and  purchases  of  grain  being  executed,  ac- 
cording to  instructions,  on  the  board  of 
trade  at  Kansas  City  and  Chicago.  It  was 
held  that  as  regards  their  legality  the  sales 
and  purchases  of  grain  on  the  Chicago  mar- 
ket were  governed  by  the  law  of  Illinois,  by 
which  the  contract  is  void  if  both  parties 
intend  it  as  a  wager  upon  the  market  move- 
ments to  be  settled  by  differences,  but  not 
if  only  one  of  them  has  that  intention,  and 
transactions  on  the  Kansas  City  market 
were  governed  by  the  law  of  Missouri,  by 
which  the  contract  is  void  if  either  party 
intends  a  mere  wager  on  market  move- 
ments, though  the  other  does  not.  The 
court  cites  the  Edwards  Case  as  authority. 
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8ion  Go.  V.  People,  209  111.  544,  70  N.  E. 
1076;  Pratt  v.  Ashmore,  224  111.  687,  79 
N.  E.  952. 

Having  been  employed  by  the  defendant 
in  error  to  secure  for  him  stocks  upon 
the  board  of  trade,  mere  wagers  in  the 
price  thereof,  plaintiff  in  error  had  no  au- 
thority to  enter  legal  contracts  in  his  be- 
half. 

Dows  V.  Glaspel,  4  N.  D.  251,  60  N.  W. 
60;  Embrey  v.  Jemison,  131  U.  S.  336,  33 
li.  ed.  172,  9  Sup.  Ct.  Rep.  776. 

As  between  the  parties  to  this  suit  it 
was  the  intention  of  both  that  the  trans- 
actions were  to  be  settled  on  differences, 
that  the  mere  form  of  the  contract*  is  of 
little  consequence. 

Irwin  V.  Williar,  110  U.  .S.  499,  610,  28 


L.  ed.  225,  230,  4  Sup.  Ct.  Rep.  160;  Wall 
V.  Schneider,  59  Wis.  352,  48  Am.  Rep.  620, 
18  N.  W.  443;  Lowry  v.  Dillman,  59  Wis. 
197,  18  N.  W.  4;  Ware  v.  Pearsons,  98  C. 
C.  A.  364,  173  Fed.  878. 

The  contract,  being  consummated  and  to 
be  performed  in  Illinois,  became  an  Illinois 
contract,  and  the  money  lost  could  be  re- 
covered back. 

Illinois  Stat.  §  132;  Jamieson  y.  Wallace, 
167  111.  388,  59  Am.  St.  Rep.  302,  47  N.  E. 
762;  Brown  v.  American  Finance  Co.  31 
Fed.  516;  John  A.  Tolman  Co.  v.  Reed,  115 
Mich.  71,  72  N.  W.  1104;  Zeltner  v.  Ir- 
win,  25  App.  Div.  228,  49  N.  Y.  Supp.  337. 

The  law  of  the  place  where  the  contract 
is  made  and  to  be  performed  governs  and 
controls. 


but  does  not  intimate  that  it  would  neces- 
sarily be  bound  by  that  decision  if  contrary 
to  its  own  convictions. 

In  Bearse  v.  McLean,  199  Mass.  242,  85 
N.  E.  462,  an  action  to  recover  payments 
made,  and  the  value  of  securities  delivered, 
to  a  stock  broker  as  margins  on  the  pur- 
chases and  sales  of  stock,  it  was  held  that 
the  validity  of  the  contracts  for  purchase 
and  sale  depended  upon  the  law  of  New 
York  where,  pursuant  to  the  intention  of 
the  parties,  they  were  made,  and  that  the 
Massachusetts  statute  on  the  subject  did 
not  apply.  Although,  as  above  stated,  the 
action  was  between  a  customer  and  the 
broker,  and  the  case  was  decided  upon  the 
assumption  that  the  relation  between  them 
was  that  of  principal  and  agent,  the  court 
seems  to  have  assumed  that  it  was  a  ques- 
tion as  to  the  validity  of  the  transactions 
conducted  pursuant  to  the  agency,  and  not 
as  to  the  validity  of  the  agency  itself. 

In  Price  y.  Burns,  101  111.  App.  418,  as- 
sumpsit to  recover  the  price  of  a  gambling 
device,  it  was  held  that  the  validity  of  the 
sale  and  the  promise  to  pay  was  to  be  de- 
termined by  the  law  of  Illinois,  where  the 
contract  was  to  be  performed,  although  it 
was  ouide  in  Iowa. 

The  decision  in  Allen  v.  Caldwell,  149 
Ala.  293,  42  So.  855,  that  the  validity  of 
contracts  for  the  purchase  and  sale  of  cot- 
ton was  to  be  determined  by  the  statutes  of 
Alabama,  even  upon  the  assiu:iption  that 
the  contracts  were  to  be  performed  in  New 
Orleans,  was  upon  the  ground  that  there 
w^as  no  proof  of  the  law  of  Louisiana,  and 
that  being  a  state  not  of  common  origin 
w^ith  Alabama,  the  court  could  not  indulge 
the  presumption  that  the  common  law  pre- 
vailed there.  Generally  as  to  presumption 
as  to  foreign  law  when  not  proved,  see  notes 
in  67  L.RJ\..  33;  34  L.R.A.  (N.S.)  261,  and 
38  L.RJl.(N.S.)  40. 

In  Dows  V.  Glaspel,  4  N.  D.  251,  60  N. 
W.  60,  denying  the  right  of  a  customer  to 
recover  money  lost  in  margins  on  transac- 
tions in  grain,  it  not  being  proved  that 
there  was  such  a  right  of  action  under  the 
law  of  Minnesota,  there  was  no  question 
but  that  the  law  of  Minnesota  governed, 
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since  the  brokers  resided  and  did  business 
in  that  state,  and  the  purchases  and  sales 
were  all  made  there. 

In  Zeller  v.  Leiter,  189  N.  Y.  361,  82  N. 
E.  158,  an  action  on  notes  made  and  payable 
in  Illinois,  defended  on  the  ground  that 
they  were  given  for  a  balance  arising  out 
of  wagering  contracts  for  the  p^rchase  of 
grain,  void  under  the  law  of  Illinois,  it  was 
conceded  that  the  case  was  governed  by  the 
law  of  Illinois,  and  there  was  therefore  no 
question  as  to  the  governing  law. 

In  Spies  v.  Rosenstock,  87  Md.  14,  39  Atl. 
268,  recovery  upon  a  note  representing  a 
contribution  to  the  capital  of  a  copartner- 
ship formed  in  Maryland  for  the  purpose  of 
betting  on  horse  races  to  be  run  in  Virginia 
was  denied,  betting  on  such  races  being  in 
violation  of  a  Maryland  statute,  even  upon 
the  assumption  that  the  races  were  author- 
ized by  the  law  of  Virginia.  Perhaps,  it 
was  assumed,  that  the  bets  themselves 
would  be  valid  according  to  the  law  of  Vir- 
ginia^ although  it  is  not  expressly  so  stated 
in  the  opinion. 

The  English  statute  which  avoids  secur- 
ities given  in  consideration  of  money  loaned 
for  gambling  purposes  was  held  in  Moulis 
V.  Owen  [1907J  1  K.  B.  746,  76  L.  J.  K.  B. 
N.  S.  369,  96  L.  T.  N.  S.  696,  23  Times  L. 
R.  348,  to  govern  a  check  upon  an  English 
bank,  given  in  the  French  colony  of  Algiers, 
in  consideration  of  money  loaned  to  play 
baccarat,  or  to  discharge  debts  incurred  in 
playing  that  game,  although  it  w^is  as- 
sumed that  by  the  law  of  France  such  a 
loan  would  be  valid,  and  could  be  recovered 
in  a  court  of  that  country.  The  case  was 
decided  upon  the  authority  of  Robinson  v. 
Bland,  1  W.  Bl.  234,  2  Burr.  1077,  and  upon 
the  ground  taken  in  that  case  that  the  local 
law  of  England  governed  as  lex  loci  aolu- 
tionia  of  the  check.  The  case  of  Quarrier 
V.  Colston,  1  Phill.  147,  Ch.  12  L.  J.  Ch.  N. 
S.  57,  6  Jur.  959  (cited  at  page  164  of  the 
note  in  64  I1.R.A.)  was  distinguished  upon 
the  ground  that  in  that  case  the  action  was 
for  money  loaned,  and  not  upon  a  security 
for  such  consideration. 

Adhering  to  the  decision  in  Quarrier  v. 
Colston,   it  was  held  in   Saxby  v.  Fulton 
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Dennick  v.  Central  R.  Co.  103  U.  S.  11-21, 
26  L.  ed.  43»-442;  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  652;  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241;  Schlee  v.  Gucken- 
heimer,  179  III.  593,  54  N.  E.  302. 

The  agent  of  Lamson  Brothers  &  Co.  of 
Des  Moines,  Iowa,  having  authority  to 
solicit  business  and  receive  orders  and 
transmit  them  to  Chicago,  Illinois,  and  ar- 
rangement he  made  with  reference  to  set- 
tling any  difference,  and  not  through  de- 
livery of  property,  bound  plaintiff  in  error. 

Ware  v.  Heiss,  133  Iowa,  285,  110  N.  VV. 
694;  Waite  v.  Frank,  14  S.  D.  626,  86  N.  W. 
645. 

Smith,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  I.  W.  Bane,  is  a 
lawyer  engaged  in  the  practice  of  his  pro- 
fession at  Des  Moines,  Iowa,  and  will  here- 
after be  called  the  ''plaintiff.'*  Lamson 
Brothers  &  Company  are  composed  of  L.  J. 
Lamson,  W.  A.  Lamson,  and  L.  F«  Gates, 
and  will  hereafter  be  called  the  "defend- 
ants." They  have  for  a  considerable  period 
been  engaged  in  business  at  Chicago,  Illi- 
nois, as  brokers  and  commission  merchants. 
They  maintained  branches  in  fourteen  Iowa 


cities,  one  at  Des  Moines,  where  three  men, 
including  a  manager,  were  employed.  The 
Des  Moines  office  received  considerable  sums 
of  money  which  were  deposited  in  a  bajik 
in  that  city,  and  notice  was  sent  directly 
to  the  Chicago  office  of  the  amount  of  these 
deposits  and  to  whom  they  should  be  credit- 
ed. On  December  27,  1909,  the  plaintiflf 
entered  into  a  contract  through  the  de 
fendants'  manager  at  Des  Moines  for  the 
purchase  of  100  shares  of  M.  K.  &  T.  stock 
at  48i,  and  after  being  notified  that  the 
stock  had  been  purchased  he  paid  $500  as 
a  margin  upon  it.  On  January  8,  1910,  he 
similarly  contracted  to  buy  100  shares  of 
Wabash  preferred  at  57i,  and,  after  being 
notified  that  the  stock  had  been  purchased, 
paid  as  a  margin  thereon  the  sum  of  $600. 
Subsequently  he,  irom  time  to  time^ 
deposited  other  sums  of  money  to  meet  de- 
clines in  the  market,  until  his  total  de- 
posits amounted  to  $3,800  including  $500  de- 
posited at  Chicago  while  there.  Both  M. 
Iv.  &  T.  stock  and  Wabash  preferred  were 
listed  at  the  Stock  Exchange  in  New  York, 
but  neither  of  them  was  so  listed  at  Chi- 
cago. 

When    the   plaintiff   authorized   the    pur- 
chase  of   the    100   shares   of   M.   K.   A   T. 


[1909]  2  K.  B.  208,  17  Ann.  Cas:  39,  that 
money  loaned  at  Monte  Carlo  to  be  used 
in  gaming  there  could  be  recovered  in  an 
action  in  England,  it  being  assumed  that 
the  gambling  was  not  illegal  according  to 
the  law  of  Monte  Carlo.  The  court  of  ap- 
peal distinguished  Moulis  v.  Owen,  on.  the 
ground  that  the  action  in  that  case  was  up- 
on the  security  given  for  the  loan,  not  for 
the  money  loaned  itself.  In  the  Saxby 
Case,  the  court  not  only  discussed  the  ques- 
tion as  to  the  proper  coveming  law  of  the 
transaction,  reaclmig  tne  conclusion  that  it 
was  the  law  of  Monte  Carlo,  where  the 
transaction  to6k  place,  but  also  discussed 
the  question  whether  it  was  contrary  to  the 
public  policy  of  England  to  enforce  the  con- 
tract, assuming  its  validity  by  the  law  of 
Monte  Carlo,  with  the  result  that  it  was 
held  not  opposed  to  such  public  policy.  On 
the  latter  point,  Kennedy,  L.  J.,  said:  "I 
entirely  agree  with  Buckley,  Ik  J.;  the 
borrowing  and  lending  of  money  for  the 
purpose  of  gaming  is  neither  immoral  nor 
unlawful  at  common  law.  It  is  suggested 
that  morality  is  advancing,  and  that  this 
is  evidenced   so  far  as  to  create  a  public 

?iolicy  by  statutes  which  have  been  passed 
or  the  purpose  of  making  some  gambling 
transactions  unlawful;  but  the  answer  is 
that  these  statutes  really  show  that  the  pol- 
icy of  the  legislature  is  to  deal  in  a  discip- 
linary fashion  with  certain  particular  mani- 
festations of  the  srambling  .spirit,  and  do 
not  establish  a  public  policy  which  is  con- 
travened by  any  transaction  connected  with 
betting  or  games  of  chance." 

The  couit  in  the  ^loulis  CVise  and  the 
Saxby  C".ase  recognized  the  anomalous  sit- 
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uation  resulting  from  the  right  to  main- 
tain an  action  in  England  for  money  loaned 
abroad  for  gambling  purposes,  if  the  trans- 
action was  valid  by  tne  lex  loci  contrcictus, 
but  denying  the  right  to  maintain  an  ac- 
tion upon  a  security  payable  in  Eng:- 
land,  given  for  the*^  money  so  loaned. 
The  suggestion  is  ventured  that  the 
anomaly  might  be  avoided  if  the  view 
were  taken  that  the  validity  of  the  con- 
sideration for  the  security  is  to  be  deter- 
mined by  the  law  of  the  situs  of  that  con- 
sideration; that  is,  by  the  law  of  the  place 
where  the  money  was  loaned  and  where  it 
was  to  be  used  for  gambling  purposes.  In 
this  view  the  right  to  maintain  an  action 
in  England,  whether  for  the  recovery  of 
the  money  loaned,  or  to  enforce  the  security, 
would  depend  simply  on  the  question 
whether  it  was  contrary  to  the  public  policy 
of  the  forum  to  entertain  the  action,  assum- 
ing the  validity  of  the  contract  by  the  for- 
eign law.  The  principle  that  refers  the 
governing  law  of  contracts  to  the  presumed 
intention  of  the  parties,  with  the  result  in 
many  instances  of  choosing  the  lex  loci 
solutionis  is  well  established;  but  it  is  not 
applicable  to  all  the  elements  of  a  contract. 
For  example,  the  form  of  a  contract,  the 
capacity  of  the  parties,  and  other  matters 
relating  to  the  primary  inquiry  whether  any 
contract  in  a  legal  sense  has  come  into  ex- 
istence, are  ordinarily  regarded  as  governed 
bv  the  lex  loci  contractus,  and  as  to  those 
elements,  the  question  as  to  the  governing 
law  is  not  controlled  by  the  actual  or  pre- 
sumed intention  of  the  parties.  It  would 
seem  that  the  same  view  might  be  taken  of 
the  consideration  when,  as  in  the  Mouli* 
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stock,  the  defendant's  manager  or  agent  at 
Dea  Moines  wired  them  at  Chicago  to  pur- 
chase the  stock.  Defendants  telephoned 
J.  J.  Townsend  &  Company,  of  Chicago, 
to  make  the  purchase,  and  they  wired  to 
Stemberger,  Sinn,  &  Company,  of  New 
York,  to  make  the  purchase,  and  upon  their 
reply  that  they  had  done  so  Townsend  & 
Company  notified  the  defendants,  they  sent 
the  news  to  their  Des  Moines  agency,  and 
it  was  there  delivered  to  the  plaintiff,  and 
he  then  paid  $500  as  a  margin. 

On  February  4th,  this  stock  having  fal- 
len, the  defendants  notified  J.  J.  Townsend 
&  Company  to  sell  the  same.  They  in  turn 
notified  Stemberger,  Sinn,  &  Company,  who 
reported  that  they  had  sold  the  stock  at 
39^.  In  a  similar  way  when  the  plaintiff 
gave  his  order  for  the  purchase  of  100 
shares  of  Wabash  preferred,  the  defend- 
ants' agency  at  Des  Moines  telegraphed  the 
home  office  at  Chicago,  which  telephoned 
J.  J.  Townsend  &  Company,  who  in  turn 
wired  Stemberger,  Sinn,  &  Company,  at 
New  York,  to  purchase  the  stock.  They 
wired  back  to  J.  J.  Townsend  &  Company 
that  the  order  had  been  complied  with  and 
the  stock  cost  57i.     They  notified  the  de- 


fendants by  telephone,  who  wired  the  in- 
formation to  their  Des  Moines  agency,  which 
notified  the  plaintifi',  and  thereupon  he  de- 
posited a  margin  of  $600. 

On  July  26,  1910,  the  defendants  tele- 
graphed to  S.  B.  Chapin  &  Company,  of 
New  York,  to  sell  the  Wabash  preferred. 
They  telegraphed  back  that  it  had  been 
sold  at  30i.  This  left  a  balance  due  the 
plaintiff  on  the  defendants'  theory  of 
$58.64,  for  which  they  sent  him  a  check. 

It  is  the  theory  of  the  plaintiff  that  these 
were  mere  gambling  transactions,  that 
there  was  no  intention  that  these  stocks 
should  ever  be  delivered  to  him,  and  that 
if  the  defendants  bought  stocks  they  were 
"hedging"  against  loss  on  their  wager. 

Under  the  general  law,  if  these  were 
wagers  the  plaintiff  could  not  recover  the 
money  lost  thereon,  and  this  is  conceded  to 
be  the  law  of  Iowa.  Code  1897,  §§  4967, 
4968;  Counselmui  v.  Reichart,  103  Iowa, 
430,  72  N.  W.  490;  People's  Sav.  Bank  v. 
Gifford,  108  Iowa,  277,  79  N.  W.  63. 

But  certain  states  have  believed  that 
gambling  could  be  better  suppressed  by 
providing  that  money  lost  in  gambling  may 
be  recovered,  among  them  New  York,  Cal- 


Case  and  the  Saxby  Case,  it  was  fully  exe- 
cuted at  the  time  the  contract  in  question 
was  made.  The  question  suggested  however, 
is  beyond  the  scope  of  the  present  note. 
Some  of  the  limitations  of  the  general  prin- 
ciples that  adopt  the  intention  of  the  par- 
ties as  the  criterion  of  the  governing  law 
of  contracts  are  discussed  in  the  note  in  26 
1«.R.A.  (X.S.)  764,  in  relation  to  law  gov- 
erning the  capacity  of  married  women  to 
contract,  and  in  the  note  in  34  L.R.A. 
(N.S.)  67,  71,  in  relation  to  the  governing 
law  of  contracts  made  or  to  be  performed 
on  Sunday. 

The  general  subject  of  conflict  of  laws  in 
relation  to  Commercial  Paper  is  treated  in 
the  notes  to  Spies  v.  National  City  Bank,  61 
L.R^.  193  and  Svkes  v.  Citizens  National 
Bank,  19  L.R.A.(N.S.)   665. 

In  Bank  of  Toronto  v.  McDougaJ,  28  U.  C. 
C.  P.  345,  a  bill  of  exchange  drawn  and  ac- 
cepted in  Canada,  in  consideration  of  money 
to  be  used  in  speculating  in  futures  on  a 
foreign  market,  was  held  not  invalid  or 
unenforceable  '  in  Canada,  because  such 
transactions  might  be  illegal  in  the  foreign 
jurisdiction  .where  they  were  to  be  con- 
ducted, they  not  being  illegal  by  the  law  of 
Canada  affecting  civil  rights. 

In  Conradt  v.  Lepper,  13  Wyo.  473,  81 
Pac.  307,  82  Pac.  2,  a  suit  to  foreclose  a 
mortgage  upon  land  in  Wyoming,  it  was 
held  that  thc<  validity  of  the  mortgage  as 
affected  by  the  claim  that  it  was  given  in 
consideration  of  gambling  transactions  was 
to  be  determined  by  the  law  of  California, 
where  it  was  executed,  where  the  parties  re- 
sided, and  where  it  was  presumably,  pay- 
able; the  transactions  in  question  having 
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also  taken  place  in  California.  The  court 
took  the  position  that  the  general  principle 
that  the  lex  rei  aitce  governs  deeds  or  mort- 
gages of  real  estate  applies  only  so  far  as 
it  relates  distinctively  and  primarily  to  real 
property,  and  does  not  apply  to  questions 
affecting  the  consideration;  the  mortgage 
being  given  merely  as  security  for  the  per- 
formance of  the  personal  contract.  Other 
applications  of  the  principle  and  distinction 
thus  applied  will  be  found  in  the  notes  in 
55  L.R.A.  933,  and  62  L.R.A.  61,  on  the 
governing  law  of  mortgages  of  real  estate 
in  respect  of  usury. 

But  in  Williamson  v.  Majors,  95  C.  C.  A. 
186,  169  Fed.  754,  where  it  was  sought  to 
foreclose  a  deed  of  trust  upon  land  in 
Mississippi,  given  to  secure  a  Tennessee 
broker  for  margins  on  future  transactions 
in  cotton,  the  court  was  of  the  opinion  that 
irrespective  of  the  stipulation  in  the  deed  of 
trust  that  it  should  be  construed  and  en- 
forced in  accordance  with  the  law  of  Miss- 
issippi, it  must,  ex  necessitate^  be  construed 
and  effect  given  to  it  in  accordance  with 
that  law,  inasmuch  as  the  real  property  was 
situated  in  Mississippi,  and  the  suit  was  one 
pending  in  the  courts  of  that  state.  It  was 
found  in  this  case,  however,  that  the  trans- 
actions were  gambling  transactions,  and  il- 
legal according  to  the  law  of  Tennessee  as 
well  as  that  of  the  Mississippi.  Although 
there  was  evidence  that  the  purchases  were 
made  through  and  on  the  cotton  exchanges 
of  New  Orleans  and  New  York,  there  is  no 
suggestion  in  tlie  opinion  of  any  question  as 
to  the  case  being  governed  by  the  law  of 
Louisiana  or  New  York.  G.  H.  Pr 
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ifornia,  Tennessee,  and  Illinois.  The  stat- 
utes of  Illinois  contain  the  following: 

"Sec.  130.  Gambling  in  grain,  etc.  Who- 
ever contracts  to  have  or  give  to  himself 
or  another  the  option  to  sell  or  buy,  at 
a  future  time,  any  grain  or  other  commod- 
ity, stock  or  any  railroad  or  other  com- 
pany, or  gold,  or  forestalls  the  market  by 
spreading  false  rumors  to  influence  the 
price  of  commodities  therein,  or  corners  the 
market,  or  attempts  to  do  so  in  relation  to 
any  of  such  commodities,  shall  be  fined  not 
less  than  $10  nor  more  than  $1,000,  or  con- 
fined in  the  county  jail  not  exceeding  one 
year,  or  both;  and  all  contracts  made  in 
violation  of  this  section  shall  be  considered 
gambling  contracts,  and  shall  be  void. 

"Sec.  131.  Gaming  contracts.  All  prom- 
ises, notes,  bills,  bonds,  covenants,  con- 
tracts, agreements,  judgments,  mortgages, 
or  other  securities  or  conveyances  made, 
given,  granted,  drawn,  or  entered  into,  or 
executed  by  any  person  whatsoever,  where 
the  whole  or  any  part  of  the  consideration 
thereof,  shall  be,  for  any  money,  property, 
or  other  valuable  thing,  won  by  any  gam- 
ing, or  playing  at  cards,  dice,  or  any  other 
game  or  games,  or  by  betting  on  the  side 
or  hands  of  any  person  gaming,  or  by 
wager  or  bet  upon  any  race,  fight,  pastime, 
sport,  lot,  chance,  casualty,  election,  or  un- 
known or  contingent  event  whatever,  or  for 
the  reimbursing  or  paying  any  money  or 
property  knowingly  lent  or  advanced  at 
the  time  and  place  of  such  play  or  bet,  to 
any  person  or  persons  so  gaming  or  bet- 
ting, or  that  shall,  during  such  play  or 
betting,  so  play  or  bet,  shall  be  void  and  of 
no  efi'ect. 

"Sec.  132.  Losses  by  gaming.  Any  per- 
son who  shall,  at  any  time  or  sitting,  by 
playing  at  cards,  dice,  or  any  other  game 
or  games,  or  by  betting  on  the  side  or  hands 
of  such  as  do  game,  or  by  any  wager  or  bet 
upon  any  race,  fight,  pastime,  sport,  lot, 
chance,  casualty,  election  of  unknown  or 
contingent  event  whatever,  lose  to  any  per- 
son, so  playing  or  betting,  any  sum  of 
money,  or  other  valuable  thing,  amount- 
ing in  .the  whole  to  the  sum  of  $10,  and 
shall  pay  or  deliver  the  same  or  any  part 
thereof,  the  person  so  losing  and  paying 
or  delivering  the  same  shall  be  at  liberty 
to  sue  for  and  recover  the  money,  goods, 
or  other  valuable  tliin^^,  so  lost  and  paid  or 
delivered,  or  any  part  thereof,  or  the  full 
value  of  the  same,  by  action  of  debt,  re- 
plevin, assumpsit,  or  trover,  or  proceeding 
in  chancery,  from  the  winner  thereof,  with 
costs,  in  any  court  of  competent  juris- 
diction. In  any  such  action  at  law  it  shall 
be  sufficient  for  the  plaintiff  to  declare  gen- 
erally as  in  actions  of  debt  or  assumpsit 
for  money  had  and  received  by  the  defend- 
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ant  to  the  plaintiff's  use,  or  as  in  actions 
of  replevin  or  trover  upon  a  supposed  find- 
ing and  the  detaining  or  converting  the 
property  of  the  plaintiff  to  the  use  of  the 
defendant,  whereby  an  action  hath  accrued 
to  the  plaintiff  according  to  the  form  of 
this  act,  without  setting  forth  the  special 
matter.  In  case  the  person  who  shall  lose 
such  money  or  other  thing,  as  aforesaid, 
shall  not,  within  six  months,  really  and 
bona  fid^,  and  without  covin  or  collusion, 
sue,  and  with  effect  prosecute,  for  such 
money  or  other  thing,  by  him  lost  and  paid 
or  delivered,  as  aforesaid,  it  shall  be  lawful 
for  any  person  to  sue  for,  and  recover 
treble  the  value  of  the  money,  goods,  chat- 
tels, and  other  things,  with  costs  of  suit, 
by  special  action  on  the  caae,  against  such 
winner  aforesaid;  one  half  to  use  of  the 
county,  and  the  other  to  the  person  suing. 
Ilurd's  Rev.  St.  1911,  chap.  38. 

Assuming  that  under  the  Illinois  law 
these  were  gambling  contracts,  it  then  be- 
comes nuiterial  whether  the  contracts  are 
governed  by  the  laws  of  Iowa  or  of  Illin- 
ois. 

It  must  be  borne  in  mind  that  it  is  the 
contention  of  plaintiff  that  these  were 
gambling  contracts,  and  that  he  did  not 
in  fact  buy  the  M.  K.  &  T.  and  Wabash 
preferred,  but  that  he  in  effect  made  a 
wager  that  the  stock  would  go  up  against 
the  defendants'  wager  that  it  would  go 
down,  and  what  defendants  did,  if  any- 
thing, in  the  way  of  buying  such  stock  or 
an  option  thereon,  was  a  mere  "hedging" 
against  loss,  with  which  he  had  nothing 
whatever  to  do.  Consequently  upon  his 
theory  the  contract  was  never  to  be  per- 
formed or  executed  in  the  sense  of  buying 
the  stock,  and  the  court  properly  charged 
the  jury  that  "if  you  find  that  the  4efend- 
ants  never  intended  to  deliver  the  actual 
stock  to  the  plaintiff  upon  the  payment  of 
tAe  purchase  price,  and  you  should  then 
find  that  defendant  did  purchase  stocks  as 
it  did  for  the  purpose  of  'hedging*  or  pro- 
tecting itself,  then  the  fact  that  the  de- 
fendant purchased  stock  in  New  York  city 
would  not  avail  it,  and  there  would  be  no 
defense  here." 

It  follows  that  upon  the  plaintiff's  theory 
that  these  were  gambling  contracts  there 
was  nothing  to  do  in  Illinois  or  New  York 
with  reference  to  the  purchase  of  stocks. 
This  is  important,  as  it  is  conclusive  that 
upon  the  plaintiff's  theory  the  contracts 
were  not  to  be  performed  by  the  purchase 
of  stocks  either  in  Illinois  or  New  York. 
It  is  important  because  in  many  cases  where 
contracts  are  made  to  be  performed  in 
mother  state  the  law  of  such  other  state 
i^ovems  the  construction  of  the  contract. 
This  contract  was  to  be  governed  solely  by 
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the  place  of  its  execution,  and  not  at  all 
by  the  law  of >  the  place  of  its  performance. 
If  these  were  Illinois  contracts,  it  must  be 
because  they  were  made  in  Illinois.  The 
court  charged  the  jury  in  this  connection: 

"The  defendant's  main  office  was  in  Ohi- 
cago  and  the  state  of  Illinois.  For  a  time 
at  least  it  had  a  branch  office  here  in  the 
city  of  Des  Moines.  With  the  exception 
of  one  transaction  as  I  recall  the  evidence, 
BO  far  as  the  plaintiff  is  concerned*  he  said 
and  did  here  in  Des  Moines  what  he  did 
say  and  do.  Now  upon  this  question  you 
are  instructed  that  if  you  find  from  the 
testimony  thali  the  defendant  had  a  branch 
house  in  Des  Moines,  and  that  it  had  an 
agent  with  authority  to  solicit  business, 
enter  into  deals,  and  receive  money,  but 
without  authority  to  make  contracts,  and 
if  you  find  that  the  order  to  purchase  said 
stock  made  by  the  plaintiff  on  December 
27,  1909,  and  January  8,  1910,  was  trans- 
mitted by  the  agent  of  defendants  in  Des 
Moines  to  the  defendants'  office  at  Chicago, 
111.,  and  there  accepted,  then  you  are  in- 
structed that  the  contract  would  be  an 
lllinolB  contract  and  covered  by  the  Illinois 
laws,  and  so  far  as  that  branch  of  the  case 
was  concerned,  in  that  event  you  find  for 
the  plaintiff  if  you  find  the  other  matters 
already  alluded  to  in  his  favor.  Now  it 
is  in  testimony  that  Mr.  Roovart  and  Mr. 
Williams  represented  the  defendants  at 
Des  Moines,  and  as  such  did  solicit  the  or- 
der or  orders  from  the  plaintiff,  and*  at 
the  time  of  the  solicitation  did  not  make 
and  execute  a  contract,  but  wired  the  order 
to  Chicago,  and  it  was  there,  within  the 
state  of  Illinois,  executed  in  the  state  of 
Illinois.  It  is  not  decisive  where  the  money 
was  paid.  The  question  is:  Where  vras 
the  contract  to  be  executed,  in  Iowa  or 
Illinois?  And  if  you  find  that  it  occurred 
in  Chicago,  then  it  becomes  an  Dlinois 
contract." 

The  defendants  had  their  principal  place 
of  business  at  Chicago  and  a  branch  at  Des 
Moines.  If  these  were  bona  fide  contracts  to 
buy  stocks,  then  they  were  governed  by  the 
law  of  the  state  where  the  stocks  were  to  be 
bought,  and  if  the  defendants  held  them- 
selves out  as  selling  such  stocks,  and  plaintiff 
contracted  with  them  to  buy,  and  noth- 
ing was  said  as  to  where  they  would  be  ob- 
tained, it  might  be  contended  that  plaintiff 
understood  they  were  to  be  bought  where 
defendant9'  principal  business  was;  but  the 
plaintiff  insisted  that  he  never  knew  any 
stocks  were  to  be  bought  or  sold,  that  he 
merely  made  a  wager  with  defendants  that 
the  stock  would  go  up,  and  they  wagered 
that  it  would  go  down.  There  was  no  agree- 
ment, on  plaintiff^s  theory,  that  could 
change  the  applicable  law  from  the  place  of 
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the  making  of  the  contract  to  the  place  of 
performance. 

The  plaintiff  testified  that  Mr.  Roovart, 
the  defendants'  manager  at  Des  Moineq, 
said: 

That  the  adjustment  would  be  just  in  this 
way, — ^that  if  I  would  buy  the  stock  and  put 
up  a  little  money  and  the  stock  raised,  then 
the  raise  in  the  price — why,  I  would  gain 
that  much.  If  it  went  down,  I  would  lose 
the  difference  between  the  amount  I  put  up 
for  it  and  the  amount  I  sold  for  after  it 
went  down;  and  if  it  went  up  I  would  gain 
that  difference;  there  wasn't  to  be  any 
actual  delivery  of  the  stock,  he  said;  the 
way  we  would  buy  them  and  deal  in  stock 
was  on  tlie  rise  and  fall  in  the  market.  If 
it  fell,  why  1  would  make;  if  it  decreased. 
I  would  lose. 

The  next  transactions  afterwards  with  the 
defendant  company  was  December  27,  1909. 
I  went  in  the  office.  Mr.  Roovart  was  their 
manager,  and  gave  him  an  order  to  pur- 
chase a  liundred  shares  of  M.  K.  &  T.  It 
was  December  27th. 

Q.  You  gave  an  order.  I  wish  you  would 
explain  to  the  jury  just  how  that  order 
was, — ^what  you  did,  and  what  Mr.  Roovart 
did,  and  what  the  defendants  did. 

A.  I  went  into  the  office.  Mr.  Roovart 
was  there,  and  we  talked  the  matter  over 
again;  and  the  prices  was  coming  all  the 
time  over  the  telegraph  instrument,  and  they 
would  be  marked  by  a  chalk  on  the  board, 
and  we  could  see  just  what  the  price  was  for 
this  M.  K.  &  T.  stock.  I  finally  says  to  Mr. 
Roovart,  "Buy,"  and  gave  him  this  order, 
"Buy  100  shares  of  M.  K.  &  T."  and  then  he 
immediately  turned  around,  or  had  one  of 
his  men  there  at  the  office  with  the  tele- 
graph instrument  telegraph.  Probably  threo 
minutes  afterwards,  maybe  five,  just  a  short 
time,  he  came  back  and  says,  "We  have 
boufifht  for  you  a  hundred  shares  of  M.  K. 
&  T." 

Q.  What  did  you  then  do  with  reference 
to  payment? 

A.  After  1  got  this  word  back  that  he 
had,  as  Mr.  Roovart  said  he  had,  bought  a 
hundred  shares  of  M.  K.  &  T.,  then  I  says, 
"I  suppose  I  will  have  to  put  up  my  money." 
He  says,  "Yes,  10  per  cent  of  the  amount 
purchased."  That  was  10  per  cent  of  the 
M.  K.  &  T,  stock — I  think  the  order  was  at 
48 i,  and  I  think  I  gave  him  a  check  for 
$500. 

The  undisputed  evidence  is  that  whatever 
this  contract  was,  whether  for  future  de- 
livery as  it  purported  to  be,  or  a  gambling 
contract,  plaintiff  went  to  the  defendants' 
manager  at  Des  Moines  and  there  author- 
ized the  purchase  of  the  stock  in  question: 
the   defendants'   agent   claiming  it   was   a 
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bona  fide  purchase  wired  the  Chicago  office. 
Defendants  wired  back,  not  to  plaintiff,  but 
to  their  agent  at  Des  Moines,  that  the  pur- 
chase was  made.  The  Des  Moines  agency 
so  notified  the  plaintiff  at  Des  Moines,  and 
he  there  paid  the  10  per  cent  margin. 

Importance  is  attached  to  the  fact  that 
the  wire  from  Chi^rago  to  Des  Moines  was  to 
the  defendants'  agent,  and  not  to  the  plain- 
tiff. 

It  is  plaintiff's  theory  that  the  defend- 
ants' agent  at  Des  Moines  did  not  have  gen- 
eral authority  to  close  the  contract.  Let  it 
be  so  conceded.  Plaintiff,  nominally  at 
least,  ordered  the  purchase  of  the  M.  K.  & 
T.  and  Wabash  preferred.  This  he  did  with 
the  Des  Moines,  and  not  directly  to  the  Chi- 
cago oltice.  The  Chicago  office  sent  no  mes- 
sage to  the  plaintiff,  but  sent  a  message  to 
its  agent  at  Des  Moines.  Thus  far  the 
transactions  tending  to  a  contract  were 
wholly  between  the  plaintiff  and  the  de- 
fendants' agent  at  Des  Moines.  There  was 
nothing  in  that  to  constitute  an  agreement. 
The  Des  Moines  agent  then  told  the  plain- 
tiff the  stock  had  been  bought,  and  plain- 
tiff put  up  his  margin.  That  closed  the 
contract  at  Des  Moines.  There  was  no 
evidence  of  legal  acceptance  at  Chicago. 

Owing  to  the  fact  that  insurance  com- 
panies usually  conduct  their  business  in 
states  other  than  their  home  office,  insur- 
ance cases  are  cited  by  both  sides  to  t\\U 
controversy,  and  they  bear  a  very  consider- 
able analogy  to  this  case. 

If  the  application  for  insurance  be  made 
in  one  state  and  sent  to  the  home  office  in 
another  state  and  is  there  accepted  and  a 
policy  issued  upon  it  and  sent  by  mail  to 
the  applicant,  it  is  delivered  the  moment 
it  is  deposited  in  the  mail,  and  consequently 
is  deemed  to  have  been  executed  in  the 
state  of  the  home  office  of  the  company. 
Tuttle  v.  Iowa  State  Traveling  Men's  Asso. 
132  Iowa,  652,  7  L.R.A.(N.S.)  223,  104 
N.  W.  1131. 

On  the  other  hand,  if  an  application  be 
made  to  an  insurance  solicitor  who  has  no 
authority  to  make  contracts  of  insurance 
and  is  by  him  sent  to  the  home  office  of  the 
company  and  is  accepted  by  the  company, 
and  a  policy  is  issued  and  sent  to  the  solicit- 
ing agent  and  delivered  by  him,  and  he  col- 
lects the  premium,  the  contract  is  deemed 
to  have  been  made  in  the  state  where  the 
application  was  made  and  the  policy  deliv- 
ered by  the  soliciting  agent.  Brewer,  Cir- 
cuit Judge,  in  Wall  v.  Equitable  Life  Assur. 
Soc.   (C.  C.)   32  Fed.  273. 

That  case  was  considered  by  the  supreme 
I'ourt  in  Equitable  Life  Assur.  Soc.  v. 
Clements  (Equitable  Life  Assur.  Soc.  v. 
Pettus)  140  U.  S.  226,  35  L.  ed.  497,  U  Sup. 
rt.  Rep.  822,  and  Mr.  Justice  Gray  in  that 
46  L.R.A(N.8.) 


case  said:  '*The  petition  further  alleges 
that  the  policy  was  delivered  in  Missouri; 
and  the  answer  admits  that  the  policy  was 
'at  the  request  of  the  said  Wall,  transmitted 
to  the  state  of  Missouri,  and  was  delivered 
to  said  Wall  in  said  state.'  If  this  form  of 
admission  does  not  imply  that  the  policy 
was  at  the  request  of  Wall  transmitted  to 
another  person,  perhaps  the  company's 
agent,  in  Missouri,  and  by  him  there  deUv^ 
ered  to  Wall,  it  is  quite  consistent  with 
such  a  state  of  facts;  and  there  is  no  evi- 
dence whatever,  or  even  averment,  that  the 
policy  was  transmitted  by  mail  directly  to 
Wall,  or  that  the  company  signified  to  Wall 
its  acceptance  of  his  application  in  any 
other  way  than  by  the  delivery  of  the  policy 
to  him  in  Missouri.  Upon  this  record,  the 
conclusion  is  inevitable  that  the  policy  never 
became  a  completed  contract,  binding  either 
party  to  it,  until  the  delivery  of  the  policy 
and  the  payment  of  the  first  premium  in 
Missouri;  and  consequently  that  the  policy 
is  a  Missouri  contract  and  governed  by  the 
laws  of  Missouri." 

Berry  v.  Knights  Templars'  &  M.  Life  In- 
demnity Co.  (C.  C.)  46  Fed.  439.  That  case 
was  affirmed  by  this  court  in  1  C.  C.  A.  561. 
4  U.  S.  App.  353,  50  Fed.  511.  Mutual 
Ben.  L.  Ins.  Co.  v.  Robison  (C.  C.)  54  Fed. 
580.  This  case  was  appealed  to  this  court, 
22  L.R.A.  326,  7  C.  C.  A.  444,  19  U.  S.  App. 
266,  58  Fed.  723,  but  doubtless  out  of  def- 
erence to  our  opinion  in  Knights  Templar 

6  M.  Life  Indemnity  Co.  v.  Berry,  1  C.  C.  A. 
o61,  4  U.  S.  App.  353,  50  Fed.  511,  the  ques- 
tion was  not  again  urged  in  this  court,  and 
appears  not  to  have  been  considered.  Equi- 
table Life  Assur.  Soc.  v.  Winning,  7  C.  C.  A. 
359,  19  U.  S.  App.  173,  58  Fed.  541;  North- 
wesWn  Mutual  L.  Ins.  Co.  v.  Elliott  (C.  C.| 

7  Sawy.  17,  5  Fed.  225;  Re  Insurance  Co. 
(D.  C.)  22  Fed.  109;  Kelley  v.  Mutual  L 
Ins.  Co.  (C.  C.)  109  Fed.  56;  Albro  v.  Man- 
hattan L.  Ins.  Co.  (C.  C.)  119  Fed.  629. 

If  the  Des  Moines  agency  had  no  author- 
ity to  make  the  alleged  wagering  contract 
with  the  plaintiff  and  had  telegraphed  the 
home  office,  and  it  in  turn  had  telegraphed 
directly  to  the  plaintiff  that  his  proposition 
was  accepted,  and  he  had  then  gone  and 
paid  the  first  margin  at  the  Des  Moines 
agency,  there  would  be  room  for  the  con- 
tention that  the  contract  was  closed  when 
the  defendants  delivered  the  telegram  for 
transmission  at  Chicago;  but,  taking  the 
most  favorable  view  of  the  case  for  the 
plaintiff,  if  this  was  a  wagering'  contract, 
and  if  the  Des  Moines  agency  had  no  au- 
thority to  make  it,  and  telegraphed  to  Clii- 
cago,  and  the  defendants  there  decided  to 
accept  the  contract,  and  so  telegraphed  the 
agency  at  Des  Moines,  and  that  agency  noti- 
fied the  plaintiff  and  took  his  money,  the 
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contract  was  consummated  at  Des  Moines  s 
and  under  the  policy  of  Iowa  the  plaintiff 
could  not  recover  even  though  he  afterwards 
paid  upon  the  contract  a  subsequent  margin 
at  Chicago. 

There  being  no  evidence  that  the  contract 
was  accepted  in  Illinois,  within  the  meaning 
of  the  instruction  given  by  the  court,  it  was 
necessarily  error  to  submit  that  question  to 
the  jury,  and  the  case  is  reversed  and  re- 
manded, with  directions  to  set  aside  the 
verdict  and  grant  a  new  trial. 


KANSAS  supreme:  COURT. 

£D    ZELLEKEN  et  al.,  Plfts.  in  Err., 

V. 

8.  L.  LYNCH  et  al. 
(80  Kan.   746,   104  Pac  663.) 

Mining  lease  —  eonstrnctlon. 

1.  In  the  absence  of  provisions  indicating 
a  contrary  intention,  a  covenant  in  a  min- 
ing lease  that  the  lessee  shall  work  and 
mine  the  property  continuously  means  con- 
tinuously to  the  end  of  the  term. 

Specific    performance    —    oral    mining 
lease  —  mntuality. 

2.  The  owner  of  mining  lots  made  an 
oral  agreement  to  lease  them  for  a  long 
term  of  years,  the  lessee  to  work  and  mine 
the  lots  continuously,  in  good  faith  and  in 
a  miner-like  manner.  The  lessee  was  put 
in  possession,  and  for  three  years  carried 
out  in  good  faith  the  terms  of  the  con- 
tract. Meantime  the  lessee  installed  ma- 
chinery, erected  improvements,  sunk  shafts, 
ran  drifts,  and  otherwise  developed  the 
property  until  it  became  very  valuable,  and 
in  so  doing  expended  the  sum  of  $30,000. 
After  repeated  demands,  the  lessor  refused 
to  execute  a  lease  for  the  agreed  period. 
Held,  that,  as  against  a  claim  for  want  of 
•mutuality  in  the  obligation  and  remedy  of 
the  parties,  specific  performance  of  the  oral 
agreement  should  be  decreed. 

(October  9,   1909.) 

1  TERROR  to  the  District  Court  for  Chero- 
L  kee  County  to  review  a  judgment  de- 

Headnotes  by  Buboh,  J. 


creeing  specific  performance  of  an  oral 
contract  to  lease  certain  mining  lands. 
Affirmed. 

The   facts   are   stated   in   the   opinion. 

Messrs.  William  F.  Sapp  and  Andrew 
S.  IVlIson,  for  plaintiJQTs  in  error : 

Specific  performance  will  not  lie,  as  the 
agreement  contains  no  mutual  or  recip- 
rocal engagements;  for,  although  it  gave 
the  plaintiffs  the  right  to  mine  on  said 
ground,  they  might  refuse  to  work  the 
ground,  and  the  defendants  could  not  com- 
pel them  to  do  it. 

Geiger  v.  Green,  4  GiU,  472;  Rutland 
Marble  Co.  v.  Ripley,  10  Wall.  339,  19  L.  ed. 
955;  Iron  Age  Pub.  Co.  v.  Western  U.  Teleg. 
Co.  83  Ala.  498,  3  Am.  St.  Rep.  758,  3  So. 
449;  Bodine  v.  Glading,  21  Pa.  50,  59  Am. 
Dec.  749;  Watts  v.  Kinney,  3  Leigh,  272, 
23  Am.  Dec.  266. 

Messrs.  £dward  £.  Sapp  and  S.  E. 
Cheeseman,  for  defendants  in  error: 

The  rule  that  there  must  exist,  as  a 
prerequisite  to  specific  performance,  both 
mutuality  of  obligation  and  remedy,  has 
been  very  much  narrowed  in  modem 
equity  practice,  and  even  in  those  cases 
where  it  is  discretionary  to  direct  or  re- 
fuse specific  performance  of  a  contract, 
such  discretion  should  not  be  arbitrary  nor 
capricious,  but  judicial;  and  if  the  con- 
tract has  been  entered  into  by  competent 
parties,  and  is  equitable,  and  not  objec- 
tionable, in  its  nature,  and  the  circum- 
stances surrounding  ii>,  specific  perform- 
ance is  a  matter  of  right. 

Burnell  v.  Bradbury,  67  Kan.  762,  74 
Pac.  279;  Frank  v.  Stratford-Handcock, 
13  Wyo.  37,  67  L.RA.  671,  110  Am.  St. 
Rep.  963,  77  Pac.  134;  Abbott  v.  Molde- 
stad,  74  Minn.  293,  73  Am.  St.  Rep.  348, 
77  N.  W.  227;  Hexter  v.  Pearce  [1900]  1 
Ch.  341,  69  L.  J.  Ch.  N.  S.  146,  48  Week. 
Rep.  330,  82  L.  T.  N.  S.  109,  16  Times  L.  R. 
94,  21  Mor.  Min.  Rep.  143;  Kofka  v.  Ros- 
icky,  41  Neb.  328,  25  L.RA.  207,  43  Am. 
St.  Rep.  685,  59  N.  W.  788;  Bard  v.  Elston, 
31  Kan.  275,  1  Pac.  565;  Gregg  v.  Hamil- 
ton, 12  Kan.  333;  Holcomb  v.  Do  well,  15 
Kan.  378;  Deisher  v.  Stein,  34  Kan.  39,  7 
Pac.  608;  16  Cyc.  786,  787;  Deiderick  v. 
Alexander,  58  Kan.  56,  48  Pac.  594;  Good- 


Note.  ~  Various  phases  of  the  general 
question  as  to  the  right  to  specific  perform- 
ance as  affected  by  lack  of  mutuality  have 
been  discussed  in  notes  in  this  series.  As  to 
the  right  to  specific  performance  of  option 
to  purchase  as  affected  Irv  lack  of  mutuality, 
see  note  to  Pollock  v.  Brookover,  6  L.R.A. 
(N.S.)  403.  And  as  to  the  right  of  one 
party,  not  bound  because  he  did  not  sign 
the  contract,  to  enforce  specific  performance 
against  a  party  who  did  not  sign,  see  notes 
in  6  L.RJiL.(N.S.)  397;  28  L.R.A.(N,S.) 
680:  and  43  L.R.A.(N.S.)  410. 
46  L.R.A.(NJS.) 


The  principle  which  the  court  in  Zelle- 
KEN  V.  Lynch  held  to  be  inapplicable  to 
the  facts  of  the  case,  denying  the  right  to 
specific  performance  of  a  continuing  con- 
tract, where  the  plaintiff,  because  of  a  want 
of  mutuality  in  the  obligation,  may  refuse 
to  perform  the  contract  on  his  part  even 
after  a  decree  of  specific  performance 
against  the  other,  is  discussed  in  the  notes 
to  Solomon  v.  Wilmington  Sewerage  Co.  6 
L.R.A.(N.S.)  391,  and  Kolacbny  v.  Gal- 
breath,  38  L.RA.(N.S.)  452. 
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man  y.  Malcolm,  5  Kan.  App.  285,  48  Pac. 
439;  Lynch  v.  Versailles  Fuel  Gas  Go.  165 
Pa.  518,  30  Atl.  984,  18  Mor.  Min.  Rep. 
149;  Chamberlain  v.  Collinson,  45  Iowa,  429, 
9  Mor.  Min.  Rep.  36;  Blewett  t.  Cole- 
man, 40  Pa.  45,  11  Mor.  Min.  Rep.  160; 
Bell  V.  Wright,  31  Kan.  236,  1  Pac.  596; 
Gartside  v.  Outley,  58  HI.  210,  11  Am.  Rep. 
69,  10  Mor.  Min.  Rep.  566;  Campbell  ▼. 
Leach,  2  Ambl.  740,  11  Mor.  Min.  Rep.  167 ; 
Edwards  v.  Fry,  9  Kan.  417;  Pom.  Spec. 
Perf.  of  Contracts,  pp.  175,  178;  Williams 
V.  Evans.  L.  R.  19  Eq.  547,  44  L.  J.  Ch. 
N.  S.  319,  32  L.  T.  N.  S.  369,  23  Week. 
Rep.  466;  Oakford  v.  Hackley,  92  Fed.  38, 
19  Mor.  Min.  Rep.  708;  Cochrane  v.  Jus- 
tice Min.  Co.  16  Colo.  416,  26  Pac.  780; 
Payne  v.  Still,  10  Wash.  433,  38  Pac.  994; 
Wallace  v.  Scoggins,  18  Or.  502,  17  Am.  St. 
Rep.  749,  21  Pac.  558;  White,  Mines  & 
Min.  Rem.  §616,  p.  813;  People's  Pure  Ice 
Co.  V.  Tnimball,  17  C.  C.  A.  43,  34  U.  S. 
App.   293,  395,   70  Fed.   166. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  Lynch  &  Company, 
brought  an  action  against  the  defendants^ 
the  Dillon  Company,  to  compel  the  per- 
formance of  an  oral  agreement  to  make  a 
lease  of  mineral  land  for  mining  purposes, 
and  were  successful.  A  demurrer  to  the 
petition  was  overruled,  and  it  is  claimed 
here  that  the  petition  states  no  cause  of 
action  for  specific  •  performance  because  of 
a  lack  of  mutuality  in  the  obligation  and 
remedy  of  the  parties. 

The  petition  chai]^  that,  in  considera- 
tion of  the  payment  of  a  certain  royalty  on 
the  ore  to  be  mined,  the  defendants  agreed 
to  make  a  lease  of  the  land  in  controversy 
for  a  term  of  years  ending  in  January, 
1914,  the  plaintiffs  to  work  and  mine  the 
lots  continuously,  in  good  faith  and  in  a 
miner-like  manner;  that  the  plaintiffs  went 
into  immediate  possession  of  the  lots,  and 
have  occupied  them  continuously  for  a 
period  of  more  than  three  years  to  the 
time  of  filing  the  petition;  that  ever  since 
taking  possession  the  plaintiffs  have 
mined  the  lots,  and  in  all  other  respects 
carried  out  in  good  faith  the  terms  of 
the  contract;  that  the  plaintiffs  have  in- 
stalled machinery,  erected  improvements, 
sunk  shafts,  run  drifts,  and  otherwise  de- 
veloped the  property  until  it  has  become 
very  valuable,  and  in  so  doing  had  ex- 
pended the  sum  of  $30,000;  that  the  de- 
fendants dispute  the  terms  of  the  agi'ee- 
ment,  and  refuse,  after  repeated  demands, 
to  execute  a  lease  for  longer  than  one  year, 
and  that  the  plaintiffs  have  no  adequate 
remedy  at  law,  and  will  suffer  irreparable 
injury  unless  the  oral  agreement  be  specif - 
46  L.R.A.(N.S.) 


ically  enforced.  The  defendants  say  the 
contract  pleaded  does  not  bind  the  plain- 
tiffs to  mine  the  property  to  the  end  of 
the  term;  that  the  plaintiffs  are  at  liberty 
to  discontinue  operations  and  abandon  the 
lease  at  any  time;  and  that  a  court  of 
equity  will  not  compel  specific  perform- 
ance in  a  case  where,  because  of  a  want 
of  mutuality  in  obligation,  the  party  seek- 
ing the  relief  may  render  the  decree  nuga- 
tory by  the  exercise  of  a  discretion  which 
he   rightfully   possesses. 

The  principle  invoked  is  one  of  extensive 
application,  but  the  defendants  misinter- 
pret the  contract.  It  is  well  understood 
that  whatever  is  necessarily  implied  by 
the  words  used  in  a  contract  is  as  much, 
a  part  of  the  contract  as  if  it  had  been 
expressed  in  elaborate  terms.  The  cove- 
nant to  mine  the  lots  continuously  can 
have  but  one  rational  meaning,  and  that 
is  continuously  to  the  end  of  the  term. 
The  implication  is  as  clear  and  certain  as 
if  the  expanding  phrase  had  been  express- 
ly inserted.  Besides  this,  correlative  ob- 
ligation sufficient  to  sustain  specific  per- 
formance may  be  implied  from  the  situa- 
tion of  the  parties  and  the  circumstances 
surrounding  the  execution  of  the  contract. 
Wilboum  V.  Bishop,  62  Miss.  341.  The 
judgment  which  has  been  rendered  requires 
the  written  lease  to  provide  in  terms  that 
the  plaintiffs  shall  work  and  mine  the  lots 
continuously  during  the  life  of  the  lease. 
Supported  as  it  is  by  both  the  language 
employed  and  the  evidence  produced  at  the 
trial,  this  interpretation  of  the  contract  is 
manifestly  the  true  one,  and  no  prejudice 
resulted  to  the  defendants  by  founding 
judgment  upon  it.  The  defendants  say 
the  remedies  of  the  parties  were  not,  when 
the  oral  agreement  was  made,  and  are  not 
now,  mutual,  and  hence  that  specific  per- 
formance could  not  rightfully  be  decreed^. 
Formerly  it  was  said  that  mutuality  of 
obligation  and  of  remedy  must  have  ex- 
isted at  the  time  the  agreement  was  con- 
cluded to  make  specific  performance  avail- 
able, and  some  courts  still  adhere  in- 
flexibly to  that  rule.  Many  courts,  how- 
over,  have  recognized  the  injustice  of  denying 
specific  performance  if  the  situation  of 
the  parties  be  such  that  reciprocity  exists 
at  the  time  the  remedy  is  invoked,  and  ex- 
ceptions have  been  made  until  the  excep- 
tional doctrine  has  largely  superseded  the 
rule.  Also,  it  was  formerly  said,  and  in 
some  quarters  is  still  maintained,  that  mu- 
tuality requires  identity  of  remedy,  and 
that  both^  parties  must  be  entitled  to  spe- 
cific performance  before  a  court  of  equity 
will  proceed  at  the  suit  of  either,  but  so 
many  modifications  of  this  rule  havn  been 
found    to    be   necessary    to    meet    t\i   de- 
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mands  of  practical  justice  that  it  has  gone 
the  way  of  its  companion.  In  a  note  at 
page  237  of  the  second  edition  of  Pomeroy 
on  the  Specific  Performance  of  Contracts, 
it  is  said:  "I  think  it  very  clear  that  the 
rule  was  applied  with  much  more  strictness 
and  severity  in  the  older  than  in  the.  later 
decisions.  Indeed,  the  rule,  so  far  as  it  re- 
lates to  the  mutuality  of  the  remedy  alone, 
is  evidently  baaed  upon  no  principles  of 
abstract  right  and  justice,  but,  at  most, 
upon  notions  of  expediency;  and  the  argu- 
ments in  its  support  are  often  mere  repe- 
titions of  time-honored  verbal  formulas, 
which,  when  closely  analyzed,  are  found  to 
have  little  or  no  real  force  and  meaning." 
This  court  is  committed  to  the  liberal 
view.  ''The  doctrine  that  there  must  be 
mutuality  in  the  contract,  and  that  it  must 
be  capable  of  enforcement  at  the  suit  of 
either  party  at  the  time  it  is  entered  into, 
so  broadly  contended  for  by  counsel  for 
the  plaintiff  in  error,  and  stated  in  equal- 
ly broad  terms  in  Fry  on  Specific  Perform- 
ance, §  443,  is  subject  to  so  many  excep- 
tions and  such  important  qualifications 
that  it  is  doubtful  whether  a  court  would 
ever  be  warranted  in  declaring  the  law  so 
broadly.  There  are  many  contracts  orig- 
inally unilateral,  capable  of  enforcement 
when  accepted.  Many  other  contracts  af- 
ford one  party  a  remedy  by  an  action  for 
the  recovery  of  money,  either  uj>on  a  spe- 
cific promise  to  pay  or  in  an  action  for 
damages,  while  the  other  party  may  be  en- 
titled to  a  specific  performance;  still 
others,  where  the  remedy  of  one  party  be- 
fore any  performance  might  be  very  inade- 
quate, which  are  yet,  after  full  perform- 
ance on  one  side,  capable  of  specific  en- 
forcement against  the  other."  Topeka 
Water-Supply  Co.  v.  Root,  56  Kan.  187, 
197,  42  Pac.  715,  710. 

Take  the  facts  of  this  case.  The  de- 
fendants put  the  plaintiffs  in  possession 
under  the  oral  agreement.  The  plaintiffs 
are  without  fault,  and  show  three  years  of 
faithful  and  sincere  performance.  The 
plaintiffs  greatly  enhanced  the  value  of  the 
property  by  the  expenditure  of  large  sums 
of  money  in  improvements  and  in  de- 
velopmental work,  and  have  placed  them- 
selves in  a  position  to  enjoy  the  very  fruits 
of  the  contract  which  were  in  the  contem- 
plation of  the  parties  when  it  was  made. 
The  parties  appear  to  have  been  competent, 
there  is  nothing  to  indicate  that  the  con- 
tract was  not  fairly  concluded,  and  it  .seems 
to  be  reasonable  and  just  in  all  its  pro- 
visions. There  is  no  way  to  estimate 
money  damages  which  would  adequately 
compensate  the  plaintiffs  should  they  be 
compelled  to  vacate  the  premises.  If 
equitjT  has  no  remedy  to  prevent  the  de- 
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I  fendants  from  confiscating  to  their  own  use 
I  this  increment  to  the  value  of  their  land, 
from  compelling  the  plaintiffs  to  sacrifice 
their  expenditure  of  time  and  labor  and 
money,  and  from  cutting  off  the  plaintiffs 
from  the  just  profits  of  the  venture,  it  is  a 
very  anemic  system,  and  needs  to  be  re- 
cruited with  a  stock  of  robust,  virile  prin- 
ciples which  will  enable  it  to  cope  with 
fraud.  Whatever  the  situation  of  the  par- 
ties may  have  been  at  the  beginning  is 
of  no  consequence  now.  Their  affairs  have 
reached  a  stage  where  the  plaintiffs'  claims 
appeal  to  conscience  and  are  unopposed  by 
any  countervailing  equity  on  the  defend- 
ants' side.  The  plaintiffs  are  not  within 
the  principle  which  denies  specific  perform- 
ance to  one  who  may,  und^r  the  law  or 
under  the  contract,  decline  to  perform  on 
his  part  the  moment  the  decree  is  entered. 
They  cannot  rightfully  refuse  to  fulfil  their 
agreement.  Should  a  wrongful  refusal  oc- 
cur, the  defendants  would  be  entitled  to 
redress,  and  doubtless  either  the  law  or 
equity  would  provide  them  a  remedy.  It 
may  be  that  some  form  of  injunctive  re- 
lief to  prevent  a  breach  of  the  contract 
would  be  awarded,  or  it  may  be  that  repa- 
ration in  damages  could  be  made.  But  the 
court  has  no  occasion  to  anticipate  cul- 
pable conduct  on  the  plaintiffs'  part,  and 
speculate  upon  how  the  defendants  might 
protect  themselves  should  they  sometime 
need  protection.  It  may  be  assumed  that 
the  plaintiffs  will  obey  the  law  and  keep 
their  promise.  Manifestly  it  is  just  and 
equitable,  and  will  thwart  a  fraud  now  to 
decree  specific  performance  in  the  plaintiffs' 
favor,  and  manifestly  it  would  be  imjust 
and  inequitable  and  would  allow  the  per- 
petration of  a  fraud  not  to  do  so.  That  is 
sufiicient.  If  scientific  or  other  considera- 
tions demand  a  formula  governing  the  sub- 
ject, whoever  needs  can  phrase  one  on  that 
basis.  So  far  as  the  matters  just  dis- 
cussed are  concerned,  the  petition  states  a 
cause  of  action  for  the  relief  sought. 

Other  objections  to  the  petition  are  with- 
out merit.  The  oral  agreement  contem- 
plated a  valid  lease,  and  not  one  void,  un- 
der the  statute  of  frauds  and  perjuries.  It 
was  decided  long  ago  by  this  court  that 
in  an  action  foic  specific  performance  the 
description  of  the  premises  involved  may 
be  aided  by  extrinsic  evidence.  HoUis  v. 
Burgess,  37  Kan.  487,  15  Pac.  636;  Bacon  v. 
Leslie,  50  kan.  404,  34  Am.  St.  Rep.  134, 
31  Pac.  1066. 

The  substantial  dispute  between  the  par- 
ties related  to  the  manner  in  which  the 
royalty  the  defendants  were  to  receive 
should  be  computed.  The  question  was: 
Did  the  defendants  make  the  agreement  al- 
leged in  the  petition  T     This  question  was 
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one  of  fact  and  was  fully  tried;  the  evi- 
dence, of  course,  being  conflicting.  4  jury 
returned  specific  findings  of  fact  sustaining 
tlie  plaintiffs'  contention.  The  court  itself 
then  made  findings  of  fact  of  the  same 
cliaracter  as  those  returned  by  the  jury. 
These  findings  are  supported  by  sufficient 
evidence,  and  there  the  controversy  over 
the  facts  ends  so  far  as  this  court  is  con- 
cerned. It  is  not  necessary  to  take  up 
seriatim  the  assignments  of  error  which 
seek  to  avoid  the  force  of  the  findings 
of  fact. 

Certain  mining  rules  and  regulations  of 
the  defendant  company  were  introduced  in 
evidence.  Some  of  them  related  to  matters 
consistent  with  the  plaintiffs'  version  of 
the  contract,  and  the  court  held  them  to  be 
included  in  the  lease.  Others  relating  to 
the  chief  subject  of  controversy  were  held 
not  to  be  incorporated.  The  defendants 
say  the  contract  must  have  included  every- 
thing in  these  rules  or  nothing.  Manifestly 
this  is  not  true.  The  position  of  the  court 
evidently  was  that  nothing  in  the  rules 
contrary  to  the  express  agreement  of  the 
parties  could  stand,  which  is  true,  but  that 
the  plaintiffs  should  be  held  to  have  as- 
sented to  the  other  rules,  either  because 
the  plaintiffs  were  chargeable  with  notice 
of  reasonable  regulations  promulgated  un- 
der the  head  lease,  or  because  such  regula- 
tions were  according  to  the  custom  of  the 
district.  All  the  rules  and  regulations 
which  the  court  held  to  be  included  in  the 
contract  imposed  restrictions  upon  the 
plaintiffs  for  the  defendants'  benefit.  If 
they  should  have  been  omitted,  the  de- 
fendants cannot  complain,  and  the  plain- 
tiffs do  not. 

Other  claims  of  error  are  not  sufficient- 
ly grave  to  require  comment,  and  the  judg- 
ment of  the  District  Court  is  affirmed. 


KANSAS  SUPREME  COURT. 

J.  W.  ELKINS,  Appt., 

V. 

BOARD   OF   COUNTY   COMMISSIONERS 

OF  WYANDOTTE  COUNTY 

and 

HENRY  T.  ZIMMER,  Intervener. 

(86  Kan.  305,   120   Pac.   642.) 

Reward  —  acceptance  off  offer. 

1.  A  reward  offered  and  published  by  a 

Headnotes  by  Smith,  J. 


board  of  county  commissioners  under  §  6900, 
Gen.  Stat.  1909  (Code  Cr.  Proc.  §  324b),  is 
offered  to  every  citizen,  and  when  the  offer 
comes  to  the  knowledge  of  anyone,  and  he 
begins  the  undertaking  of  doing  the  things 
upon  which  the  offer  is  conditioned  for  the 
purpose  of  gaining  the  reward,  a  contract 
thereupon  arises  between  him  and  the  board 
of  county  conmiissioners  that,  if  he  accom- 
plishes the  results  specified,  he  shall  receive 
the  specified  reward. 

Same  —  substantial  compliance. 

2.  Since  it  is  not  within  the  power  of 
any  citizen  literally  to  do  by  himself  or  his 
agents  the  things  specified  in  the  statute 
and  in  the  published  offer,  it  is  held  that  if 
he  substantially  accomplishes  the  full  ob- 
jects of  the  offer,  aided  by  the  officers  of 
the  law  in  the  orderly  performance  of  their 
official  duties,  he  has  met  the  conditions  of 
the  contract  and  earned  the  reward. 

(January  6,   1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Wyandotte 
County  in  defendants'  favor  and  from  an 
order  overruling  plaintiff's  motion  for  new 
trial  in  an  action  brought  to  recover  a  re- 
ward offered  for  the  arrest  of  a  murderer. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McCabe  Moore  and  J.  N. 
Baird,    for   appellant: 

The  basis  of  the  right  to  a  reward  is  "in 
the  nature' of  a  contract." 

Stone  V.  pysert,  20  Kan.  123;  Freeman  v. 
Boston,  5  Met.  56;  Vitty  v.  Eley,  51  App. 
Div.  44,  64  N.  T.  Siipp.  397;  Stamper  v. 
Temple,  6  Humph.  113,  44  Am.  Dec.  296; 
Van  Vlissingen  v.  Manning,  105  HI.  App. 
265. 

Appellant,  having  substantially  and  liter- 
ally performed  all  the  terms  of  the  offer 
of  the  reward,  is  entitled  to  it. 

Cummings  v.  Clinton  County,  181  Mo. 
162,  79  S.  W.  1127;  Re  Kelly,  39  Conn. 
159;  McClaughry  v.  King,  7  LwRJ^.(N.S.) 
216,  147  Fed.  463,  8  Ann.  Cas.  856;  Stone 
V.  Dysert,  20  Kan.  123;  Stephens  v.  Brooks, 
2  Bush,  137;  First  Nat.  Bank  v.  Hart,  55 
111.  62;  Rinehart  v.  Lancaster,  3  Sadler 
(Pa.)  210,  6  Atl.  91;  Witty  v.  Southern  P. 
Co.  76  Fed.  217;  Ralls  County  v.  Stephens, 
104  Mo.  App.  115,  78  S.  W.  291;  Kinn  v. 
First  Nat.  Bank,  118  Wis.  537,  99  Am.  St. 
Rep.  1012,  95  N.  W.  969;  Haskell  v.  David- 
son, 91  Me.  488,  42  L.RA..  155,  64  Am.  St. 
Rep.  254,  40  Atl.  330;  Besse  v.  Dyer,  9  Al- 
len, 151,  85  Am.  Dec.  747;  Crawshaw  ▼. 
Roxbury,  7  Gray,  374. 


jfote.  —  What  must  he  done  to  earn  re- 
ward  for  arrest. 

This  note  is  confined  to  the  question  in- 
dicated in  the  title,  and  does  not  cover  tlie 
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question  as  to  the  necessity  of  prior  knowl- 
edge of  the  reward  as  a  condition  of  earn- 
ing the  same  (f-^?  on  that  point  note  to 
Broadnax  v.  Ledbetter,  9  L.R-A.(N.S.) 
1057),  or  as  to  the  right  of  a  public  officei 
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Mr.  Jamefl  M.  Meek  for  appellee  Board 
of  County  Commissioners. 

Messrs.  T.  A.  Pollock  and  E.  G.  lilttle, 
for  intervener: 

The  plaintiff  Elkins  is  not  entitled  to  re- 
cover^  because  he  did  not  arrest  the  mur- 
derer. At  the  most)  Elkins  merely  gave  in- 
formation which  led  to  the  arrest  of  Mc- 
Mahon. 

•Evernian  v.  Hyman,  26  Ind.  App.  165,  84 
Am.  St.  Rep.  284,  28  N.  E.  1022;  Juniato 
County  V.  McDonald,  122  Pa.  115,  15  Atl. 
696;  Kinn  v.  First  Nat.  Bank,  118  Wis. 
637,  99  Am.  St  Rep.  1012,  95  N.  W.  969; 
McClaughry  v.  King,  7  L.R.A.(N.S.)  216, 147 
Fed.  463,  8  Ann.  Cas.  866;  Smith  v.  Vernon 
County,  188  Mo.  501,  70  L.R.A.  59,  107  Am. 
St.  Rep.  324,  87  S.  W.  949 ;  Elkhorn  Valley 


Lodge  No.  67,  I.  0.  O.  F.  v.  Hudson,   59 
Neb.  672,  81  N.  W.  869. 

The  reward  oflfered  for  "arrest  and  con- 
viction" must  go  to  the  person  arresting 
MoMahon  upon  conviction,  and  there  can 
be  no  apportionment  on  the  theory  that  El- 
kins assisted  in  securing  the  conviction  or 
in  furnishing  evidence  which  led  to  the  con- 
viction. 

Williams  v.  West  Chicago  Street  R.  Co. 
191  111.  610,  86  Am.  St.  Rep.  278,  61  N.  E. 
467. 

A  private  citizen  has  the  right  to  arrest, 
a  felon. 

State  V.  Mowry,  37  Kan.  369,  15  Pac. 
282;  Gamier  v.  Squires,  62  Kan.  321,  62 
Pac.  1005;  2  Am.  &  Eng.  Enc.  Law,  885; 
3  Cyc.  884;  State  v.  Anderson,  1  Hill,  L. 


to  claim  a  reward  (see  on  that  point  notes 
to  Somerset  Bank  v.  Edmund,  11  L.R.A. 
(N.S.)  1170,  and  Burkee  v.  Matson,  34 
L.R.A.(N.S.)   924). 

One  who  offers  a  reward  for  the  perform- 
ance of  a  certain  service  may  prescribe  any 
terms  he  may  wish,  but  as  experience  has 
shown  that  many  persons  are  profuse  in 
their  promises  and  slow  in  meeting  them, 
and  are  inclined  to  take  advantage  of  mere 
technicalities  in  order  to  avoid  carrying  out 
their  end  of  the  agreement,  courts  have  of- 
ten, as  in  Elkins  v.  Wyandotte  County, 
held  that  substantial  compliance  with  the 
terms  is  sufficient,  especisLlly  where  a  lit- 
eral compliance  would  be  impossible. 

Arrest. 

See  also  on  this  branch  of  the  subject  the 
earlier  note  to  McClaughry  v.  King,  7  L.R  J^. 
(N.S.)  216. 

That  a  deputy  sheriff  formally  placed  the 
outlaw  under  arrest  was  held  in  Witty  v. 
Southern  P*  Co.  76  Fed.  217,  not  to  deprive 
of  the  offered  reward  for  the  outlaw's  ar- 
rest, members  of  a  posse  who  trailed  him 
and  in  a  fight  so  wounded  him  that  he  was 
utterly  unable  to  offer  the  slightest  resist- 
ance or  to  make  any  effort  to  escape,  though 
that  fact  being  unlaiown  ta  the  posse  one  of 
them  remained  on  guard  over  his  place  of 
concealment  while  others  went  to  procure 
assistance. 

Nor  will  the  fact  that  the  conviction  of 
train  robbers  was  prevented  by  the  dismissal 
of  the  indictment  at  the  request  of  the  rail- 
road company's  counsel  defeat  recovery  of 
reward  offered  by  the  railroad  company  for 
the  apprehension  of  certain  train  robbers. 
Louisville  &  N.  R.  Co.  v.  Goodnight,  10 
Bush,  562, 19  Am.  Rep.  80. 

Under  a  statute  providing  that  ''all  run- 
away slaves  may  be  lawfully  apprehended 
by  any  person  and  carried  before  the  next 
justice  of  the  peace,  who  shall  either  commit 
them  to  the  county  jail  or  send  them  to  the 
owner,  if  known,"  and  prescribing  a  reward 
therefor,  the  reward  was  earned  as  soon  as 
such  a  slave  was  carried  before  the  justice, 
and  it  was  not  necessarv  that  the  appre- 
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hender  take  the  slave  to  the  jail  to  which 
he  was  committed  by  the  justice.  Drew 
V.  Ricks,  17  Ala.  25. 

But  a  re>^'ard  for  arrest  is  not  earned  by 
giving  information  which  leads  to  arrest. 
Ste.  Marie  v.  United  States,  9  CL  CI.  415, 
affirmed  in  92  U.  S.  73,  23  L.  ed.  697;  Com. 
V.  Anderson,  5  Kulp,  302;  Everman  v. 
Hyman,  26  Ind.  App.  166,  84  Am.  St.  Rep. 
284,  28  N.  E.  1022. 

Nor  is  one  entitled  to  the  reward  who 
agrees  to  divide  it  with  the  offender  if  he 
voluntarily  submit  to  being  taken  into  cus- 
tody.   Bledsoe  v.  Jackson,  4  Sneed,  429. 

Nor  is  the  statutory  reward  for  the  arrest 
of  one  ffeeing  or  attempting  to  flee  earned 
where  the  evidence  does  not  show  or  tend 
to  show  that  the  party  was  fleeing  or  at- 
tempting to  flee.  Wilkinson  County  v. 
Jones,  —  Miss.  — ,  52  So.  453;  Oktibbeha 
County  V.  Cottrell,  70  Miss.  117,  12  So.  166. 

Arrest  and  delivery. 

A  substantial  compliance  with  the  condi- 
tions of  a  reward  offered  for  the  arrest  and 
delivery  of  one  has  been  held  sufficient. 
Thus,  where  a  reward  was  offered  for  the 
arrest  of  a  cei-tain  person  and  his  delivery 
to  the  sheriff  of  Washington  county,  Georgia, 
it  was  held  that  the  reward  was  earned  by 
one  who  secured  the  arrest  of  the  fugitive 
in  the  state  of  California,  had  him  incarcer- 
ated, under  which  imprisonment  the  fugi- 
tive was  held  until  he  was  turned  over  to 
the  agent  of  the  state  of  Georgia,  and  by 
him  delivered  to  the  sheriff  of  Washington 
county.  Hewitt  v.  Lamb,  130  Ga.  709,  67 
S.  E.  716,  14  Ann.  Cas.  800. 

And  where  delivery  is  prevented  by  the 
interposition  of  an  officer  of  the  law,  a  sub- 
stantial performance  is  sufficient;  and  so 
an  offer  of  reward  for  the  capture  and  de- 
livery to  the  sheriff  of  a  certain  county  of 
an  escaped  prisoner  is  earned  where  one 
captures  such  prisoner  in  another  county, 
and,  while  taking  him  to  the  jail,  is  de- 
prived of  hi9  custody  by  the  sheriff  of  thp 
latter  county,  who  turns  him  over  to  the 
slieriff  who  offered  the  reward,  when  he 
Qomes  after  him.  Stone  ▼.  Dysert,  20  Kan. 
133. 
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327;  PandjiriB  ▼.  Hartman,  196  Mo.  539, 
94  S.  W.  270;  Moebus's  Petition,  73  N.  H. 
360,  62  Atl.  170;  Territory  v.  McGinnis,  10 
N.  M.  269,  61  Pac.  208. 

Elkins  must  prove  not  merely  that  he 
caused  the  arrest,  but  that  he  performed 
the  contract  by  arresting  McMahon,  either, 
personally  or  through  his  agent. 

Shuey  v.  United  States,  92  U.  S.  73,  23 
L.  ed.  697. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

About  October  19,  1909,  three  persons 
were  murdered  in  Wyandotte  county.  Im- 
mediately the  board  of  county  commission- 
ers of  the  county  offered  and  published  the 
following:      "Whereas  Alonza  Van   Royen, 


Margaret  Van  Royen,  and  Rosa  McMahon 
were  murdered  on  or  about  the  19th  day  of 
October,  1909,  by  some  imknown  person  or 
persons,  and  whereas  it  appears  that  the 
same  person  or  persons  committed  said 
crimes,  therefore  be  it  ordered  by  the  board 
of  county  commissioners  that  a  reward  of 
$300,  $100  in  each  case,  be  and  the  same  is 
hereby  offered  for  the  arrest  and  conviction 
of  the  person  or  persons  who  murdered 
said  Alonza  Van  Royen,  Margaret  Van  Roy- 
en, and  Rosa  McMahon.  This  offer  to  be  in 
force  and  effect  for  a  period  of  ninety  days 
from  this  date."  "Granted."  Before  this 
action  was  commenced,  one  James  McMa- 
hon was  arrested  and  convicted  of  the 
crime.  Henry  T.  Zimmer,  one  of  the  ap- 
pellees, by  leave  of  the  court,  filed  an  inter- 


And  so,  also,  a  reward  for  the  recapture 
and  return  of  an  escaped  convict  is  earned 
by  one  who  returns  said  convict  to  the 
pVison  authorities,  though  the  convict  volun- 
tarily surrendered  and  requested  that  the 
prison  authorities  be  notified.  Mudd  v. 
Woodside,  136  Ky.  296,  124  S.  W.  321. 

But  to  entitle  one  who  arrests  a  runa- 
way slave  to  the  compensation  provided  by 
statute  "when  arrested  in  a  county  border- 
ing on  a  state  where  slavery  is  not  allowed, 
and  said  slave  has  fled  from  his  owner  or 
person  in  possession,  not  residing  in  a  bor- 
der county,  and  delivered  to  the  owner  or 
person  from  whom  he  or  she  escaped,  or  the 
jail  of  the  county  where  the  owner  resides," 
the  slave  must  be  delivered  to  the  owner 
or  the  one  from  whom  he  escaped,  or  to  the 
jail  of  the  county  where  the  owner  resides 
and  so  a  delivery  to  the  jail  of  the  county 
where  the  slave  was  arrested,  and  by  such 
jailer  to  the  owner,  was  not  a  sufficient 
compliance.  Nail  v.  Proctor,  3  Met.  (Ky.) 
447. 

Arrest  and  conviction. 

In  construing  rewards  offered  for  arrest 
and  conviction,  the  courts  have  been  in- 
clined to  look  with  disfavor  on  a  too  tech- 
nical interpretation  of  the  word  "convic- 
tion." As  was  said  in  Tobin  v.  McComb, 
—  Tex.  Civ.  App.  — ,  156  S.  W.  237,  it  could 
not  be  contemplated  that  one  making  the 
arrest  would  also  convict.  A  conviction  re- 
quires the  interposition  of  the  court,  and 
to  say  that  the  person,  to  earn  a  reward, 
must  literally  convict  the  accused,  would  be 
palpably  absurd.  If  a  person,  because  of 
the  reward,  is  induced  to  make  an  investiga- 
tion, and  in  doing  so  learns  facts  sufficient 
to  justify  an  arrest  which  leads  to  a  convic- 
tion, he  is  entitled  to  a  reward. 

And  there  is  no  less  a  prosecution  and  a 
conviction,  because  a  plea  of  guilty  is  en- 
tered without  trial.  Potcrfield  v.  State, 
92  Tenn.  289,  21  S.  W.  619.  And  so,  one 
who  arrested  an  offender,  had  him  bound 
over  to  court,  and  furnished  the  evidence 
upon  which  he  was  indicted,  was  held  en- 
titled to  the  statutory  fee  allowed  "to  any 
civil  officer  who  shall'  arrest  and  prosecute 
46  L.R.A.(N.S.) 


to  conviction  and   punishment  any  person 
guilty  of,"  etc. 

And  where  authority  to  offer  a  reward  w 
limited  to  an  arrest  and  apprehension,  a 
reward  offered  by  a  county  lor  the  arrest 
and  conviction  of  a  felon  is  earned  by  ar- 
resting and  delivering  him  to  the  proper 
officers,  and  attending  as  a  witness  at  the 
trial,  which  results  in  a  conviction,  although 
the  prosecution  is  by  the  county  officer,  and 
not  by  the  claimant.  Smith  v.  Vernon 
County,  188  Mo.  501,  70  L.R.A.  59,  107  Am. 
St.  Rep.  324,  87  S.  W.  942. 

Nor  does  an  order  arresting  judgment  and 
discharging  the  prisoner  after  conviction 
affect  the  right  to  a  reward  for  arrest  and 
conviction.  Buckley  v.  Schwartz,  83  W^is. 
304,  53  N.  W.  611. 

Nor  a  suspension  of  sentence  on  a  plea  of 
guilty.  Wilmoth  v.  Hensel,  105  Pa.  200. 
31  Am.  St.  Rep.  738,  25  Atl.  86.  The  court 
said  that  the  word  "conviction"  should  be 
construed  in  its  popular,  and  not  its  tech- 
nical, sense,  and  that,  having  brought  the 
offender  to  the  bar  of  the  court  and  com- 
pelled a  plea  of  guilty,  he  had  no  further 
control  of  the  case,  as  the  sentence  vras  en- 
tirely within  the  power  of  the  court. 

Nor  need  a  claimant  for  reward  have  per- 
formed the  whole  services  alone,  but  may 
have  performed  "them  jointly  with  others, 
through  his  servants  or  agents.  Tobin  v. 
McComb,  supra. 

And  in  Marsh  v.  Wells,  F.  &  Exp.  Co.  88 
Kan.  538,  43  L.R.A.(N.S.)  133,  129  Pac. 
368,  one  who  personally  made  the  arrest 
was  held  entitled  to  reward  though  the  con- 
viction was  accomplished  by  the  co-opera- 
tion of  others. 

On  the  other  hand,  one  does  not  bring 
himself  within  the  terms  of  an  offered  re- 
ward for  the  "arrest  and  conviction  of  the 
murderer  or  murderers  of,"  etc.,  unless  he 
caused  the  arrest  and  conviction  of  all  of 
the  guilty  parties  where  there  is  more  than 
one  of  them.  Williams  v.  Western  Chicago 
Street  R.  Co.  191  111.  610,  85  Am.  St.  Rep. 
278,  61  N.  E.  456. 

A  reward  offered  for  the  apprehension  and 
conviction  of  the  person  or  persons  guilty 
of  the  murder  of  four  named  persons  is  not 
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venisg  petition.  The  answer  of  appellant 
to  the  intervener's  petition  denied  his 
claims.  The  commissioners  in  answer  ad- 
mitted that  both  the  intervener  and  the 
appellant  had  filed  their  claims  before  the 
board  for  the  reward,  and  that  each  of  said 
claims  had  been  disallowed  for  the  reason 
that  the  board  was  unable  to  determine 
which  was  entitled  thereto;  and  also  al- 
leged that  they  were  willing  and  anxious  to 
pay  the  reward,  and  that  the  court  should 
determine  which  of  the  claimants  was  en- 
titled thereto.  A  trial  was  had  in  the  dis- 
trict court  to  a  jury.  The  appellant  pro- 
iduced  his  evidence,  and  the  intervener  de- 
murred thereto,  which  demurrer  was  sus- 
tained. The  intervener  produced  his  evi- 
dence,  which  was  submitted  to   the   jury, 

earned  by  the  apprehension  and  conviction 
of  the  murderer  of  one  of  those  persons. 
Furman  v.  Parke,  21  N.  J.  L.  310. 

Nor  has  one  brought  himself  within  the 
terms  of  such  a  reward  by  showing  that  he 
caused  the  guilty  party  to  be  apprehended, 
and  that  he  was  convicted,  without  showing 
that  he  was  the  efficient  instrument  of  the 
conviction.    Ibid. 

Nor  is  information  leading  to  the  arrest 
of  one  of  two  murderers,  and  identification 
of  both  as  having  been  in  the  vicinity  at 
the  time  of  its  commission,  sufficient  to 
bring  one  within  the  terms  of  such  offered 
reward.  Williams  v.  Western  Chicago 
Street  R.  Co.  supra. 

Where  a  reward  was  offered  by  city  au- 
thorities for  the  discovery  and  bringing  to 
conviction  of  anyone  who  had  been  guilty 
of  setting  fire  to  any  buildings  destroyed 
in  the  city  at  certain  times  in  the  past,  and 
a  further  reward  for  the  detection  and  con- 
viction of  any  person  who  might  thereafter 
be  guilty  of  a  like  offense,  it  was  held  that 
as  a  fair  construction  of  the  first  clause 
of  such  offer  would  require  that  to  earn  the 
reward  one  must  discover  and  bring  to  con- 
viction a  person  guilty  of  setting  fire  to  a 
building  actually  destroyed,  "a  like  offense" 
in  the  second  clause  must  be  construed  the 
same;  and  so  a  claimant  under  the  second 
clause  who  discovered  and  brought  to  con- 
viction a  party  guilty  of  setting  fire  to  a 
building  was  not  entitled  to  the  reward 
where  the  building  was  only  slightly  dam- 
aged.   Gardner  v.  Hartford,  14  Conn.  195. 

In  Central  R.  &  Bkg.  Co.  v.  Cheatham,  85 
Ala.  292,  7  Am.  St.  Rep.  48,  4  So.  828,  it 
was  said  that  to  entitle  recovery  of  reward 
offered  for  arrest,  with  proof  to  convict,  it 
is  incumbent  to  prove  not  merely  the  arrest, 
but  also  the  furnishing  of  proof  to  convict. 

Detection. 

Where  the  reward  is  for  the  "discovery" 
of  murderers,  etc.,  a  conviction  is  not  es- 
sential to  the  earning  of  the  reward.  Cun- 
ningham V.  Fiske,  13  N.  M.  331,  83  Pac. 
789. 

And  in  Brennan  v.  Haff,  1  Hilt,  161,  in- 
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and  a  verdict  was  returned  in  favor  of  the 
defendant,  the  board  of  ceunty  commisRion- 
ers.  The  appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  the  in- 
tervener filed  a  motion  to  set  aside  the  ver- 
dict and  for  judgment  in  his  favor  for  the 
full  amount  of  the  reward  as  claimed.  This 
motion  was  sustained  and  judgment  was  ac- 
cordingly rendered.  The  plaintiff,  Elk  ins, 
appeals. 

Two  specifications  of  error  are  made,  vie. : 
The  sustaining  of  the  demurrer  to  his  evi- 
dence and  the  overruling  of  his  motion  for 
new  trial.  Both  exceptions  are  well  taken, 
although  the  motion  for  a  new  trial,  in  ef- 
fect, only  invoked  a  reconsideration  of  the 
demurrer  to  the  evidence. 

The  only  question  for  consideration  is  the 


formation  leading  to  the  detection  and  ar- 
rest of  the  thief  was  held  sufficient  to  sus- 
tain a  recovery  of  a  reward  offered  for  the 
detection  of  a  certain  thief,  without  proof 
of  a  conviction. 

In  Stacy  v.  State  Bank,  5  111.  91,  it  was 
held  that  a  discovery  of  the  guilty  persons, 
and  a  communication  of  such  discovery  to 
the  bank,  would  be  such  a  detection  as  is 
required  to  earn  a  reward  offered  by  the 
bank  for  the  detection  of  persons  concerned 
in  a  bank  robbery. 

And  so,  also,  one  is  entitled  to  the  reward 
offered  for  the  recovery  of  stolen  property 
and  the  detection  of  the  thief,  who  informs 
officers  where  the  money  can  be  found,  and 
they  obtain  it,  and,  by  keeping  watch  until 
the  money  is  inquired  after,  they  detect  and 
convict  the  thief.  Besse  v.  Dyer,  9  Allen, 
151,  85  Am.  Dec.  747.  ^ 

For  information. 

A  reward  offered  for  information  as  to 
who  "got"  certain  money  of  which  the  of- 
ferer had  been  robbed  is  earned  by  informa- 
tion as  to  the  one  who  actually  took  the 
money,  though  others  might  have  aided  in 
the  robbery  and  shared  in  the  spoils.  Gil- 
key  V*.  Bailey,  2  Harr.   (Del.)   359. 

And  a  reward  offered  to  whomsoever 
should  give  such  information  as  would  lead 
to  the  discovery  of  the  one  who  had  com- 
mitted a  certain  robbery  was  held  to  be 
earned  by  the  one  who  pointed  out  the  per- 
son guilty  of  the  crime,  and  suggested  the 
means  that  would  induce  him  to  confess; 
the  fact  that  the  confession  so  obtained 
was  used  against  the  accused  at  his  trial 
and  resulted  in  his  conviction  not  defeating 
the  informer's  right  to  the  reward.  Smith 
V.  Moore,  1  C.  B.  438,  9  Jur.  362. 

But  the  communication  of  a  mere  sus- 
picion to  a  person  not  required  by  law  to 
make  arrests  cannot  entitle  a  claimant  to 
^rticipate  in  a  reward,  even  if  it  subse- 
quently transpire  that  the  very  person  sus- 
pected is  arrested  and  convicted.  Tobin  v. 
McComb,  —  Tex.  Civ.  App.  — ,  166  S.  W. 
237. 

And  where  a  reward  is  offered  "to  who- 
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ruling  on  the  demurrer.  If  there  waa  no 
evidence  tending  to  prove  the  appellant's 
right  to  recover^  the  ruling  was  correct; 
otherwise  it  was  erroneous.  We  think  ap- 
pellant produced  abundant  evidence  tending 
to  support  his  claim.  It  was,  in  substance, 
— he  saw  the  publication  of  the  offer  of 
reward,  and,  probably  previously  having  a 
suspicion,  went  to  the  suspected  man.  At 
the  second  interview  he  told  the  suspect 
that  the  sheriff  was  coming  that  day  to 
search  his  premises,  and,  if  the  suspect  had 
a  gun,  he  had  better  let  him  have  it.  By 
stratagem  he  gained  the  confidence  of  the 
suspect,  and  was  taken  to  a  remote  corn- 
field, where  the  suspect  crawled  under  a 
com  shock  and  withdrew  a  revolver,  which, 
perhaps,  had  been  used  in  the  perpetration 
of  the  crime.  Also  from  another  shock 
some  distance  removed  the  suspect  produced 
a  pocketbook  containing  valuable  articles 
of  jewelry  and  a  box  of  cartridges.  All 
these  articles  McMahon   placed   in  a  sack 


and  intrusted  it  to  the  keeping  of  the  ap- 
pellant, with  a  threat  upon  his  life  if  he 
betrayed  him,  and  a  suggestion  of  a  $2,000 
bribe  if  he  stood  true.  The  appellant  took 
the  sack  and  contents  to  his  home,  and 
twice  telephoned  the  sheriff  to  come  there, 
which  request  was  finally  complied  with. 
Upon  the  arrival  of  the  sheriff,  the  story 
of  the  interviews  and  how  the  articles  were 
found  was  told  by  appellant.  The  sack  was 
opened,  the  articles  were  examined,  and  to- 
gether they  took  them  to  the  county  court- 
house. On  the  way  the  appellant  told  the 
sheriff  about  the  offered  reward,  and  was 
told  that  he  was  welcome  to  it  as  far  as  he, 
the  sheriff,  was  concerned.  On  stopping  at 
the  courthouse,  one  Brady,  a  deputy  sheriff, 
came  to  the  buggy,  and  the  sheriff  told  him 
what  had  occurred,  and  told  Brady  to  go 
out  and  get  McMahon.  Brady  shook  hands 
with  appellant  and  said  he  had  done  well. 
Brady  then  stepped  back  to  where  the  in- 
tervener and  two  other  men  were  standing. 


ever  should  give  such  information  as  should 
lead  to  the  early  apprehension  of  the  guilty 
parties,"  the  information  must  be  given 
with  a  view  to  its  being  acted  upon,  either 
to  the  person  offering  the  reward,  or  his 
agent,  or  some  person  having  authority  by 
law  to  apprehend  the  criminal,  and  so  a 
communication  in  a  mere  conversation  is  in- 
sufficient. Lockhart  v.  Barnard,  9  Jur.  929. 
15  L.  J.  Bxch.  N.  S.  1,  14  Meea.  &  W.  674. 

Where  the  offer  is  for  information  leading 
to  detection  and  conviction,  the  information 
must  be  sufficient  to  produce  the  conviction. 
Thus,  one  does  not  bring  himself  within 
the  terms  of  a  reward  offered  by  the  selec- 
tion of  a  town  to  anyone  giving  them  in- 
formation that  would  lead  to  the  detection 
and  conviction  of,  etc.,  by  arresting  such 
offender  and  then  informing  the  selectmen 
of  that  fact,  without  further  showing  that 
such  information  lead  to  the  detection  and 
conviction  of  the  offender.  Godding  v.  Mans- 
field, 7  Gray,  272. 

And  also  in  Lancaster  v.  Walsh,  4-Mees. 
&  W.  16,  1  Horn  k  H.  268,  where  one  who 
had  been  robbed  of  bank  notes  offered  that 
"whosoever  gave  information  whereby  the 
snme  might  be  traced  should,  on  conviction 
of  the  parties,  receive  a  reward,  etc.,"  it 
WHS  held  that  one,  to  be  entitled  to  the  re- 
ward, must  show  that  the  information  he 
pavo  was  that  which  traced  the  notes  to 
tlie  robbors  and  insured  their  conviction. 

But  it  need  not  necessarily  have  been 
given  to  the  party  robbed,  if  it  was  given 
to  one  authorized  to  receive  it  and  act  upon 
it  in  the  apprelu-nsion  of  the  offenders.  Ibid. 

But  the  arrest  need  not  necessarily  be  the 
immediate  consequence  of  information  given, 
to  entitle  one  to  the  reward  offered,  for. in- 
formation leading  to  the  apprehension  and 
conviction  of  parties  who  had.  committed 
certain  burglaries.  Tarner  v.  Walker,  8 
Best  &  S.  314,  36  L.  J.  Q.  B.  N.  S.  112, 
L.  R.  2  Q.  B.  301,  16  L.  T.  N.  8.  234,  16 
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Week.  Rep.  407.  And  so,  the  reward  was 
held  to  haA'e  been  earned  by  one  who  gave 
information  leading  immediately  to  the  ap- 
prehension of  the  receiver  of  the  stolen  prop- 
erty, and  ultimately,  through  confession  of 
such  receiver,  to  the  apprehension  and  con- 
viction of  those  who  had  committed  the 
burglary. 

And  it  would  seem  that  rather  too  tech- 
nical interpretation  of  conviction  was  made 
in  Fortier  v.  Wilson,  11  U.  C.  C.  P.  496, 
where  it  was  held  that  a  reward  offered  to 
the  person  who  will  give  such  information 
"as  will  lead  to  the  conviction  of  the  mur- 
derer of,  etc.,"  should  be  interpreted  as 
"will  produce,"  or  "will  procure,"  or  **will 
result  in,". and  not  as  meaning,  will  have 
a  tendency  to  produce  or  procure  the  con- 
viction; and  so  the  reward  will  not  be 
earned  without  the  actual  conviction  of  the 
accused,  and  will  be  defeated  if  the  ac- 
cused plead  guilty  before  trial. 

In  Williams  v.  United  SUtes,  12  Ct.  CL 
192,  it  was  held  that  the  government's  offer 
of  reward  for  information  which  would  lead 
to  the  conviction  of  anyone  eiigaged  in  the 
operation  of  an  illicit  distillery  is  earned 
on  a  verdict  of  guilty,  and  is  not  defeated 
by  the  district  attorney.*8  motion  for  a  sus- 
pended judgment  on  the  payment  of  all 
costs  by  the  prisoner.  The  court  agreed,  as 
contended,  that  "conviction"  in  the  offer 
should  be  construed  as  "trial  and  punish- 
ment," but  stated  that  in  its  opinion  the 
information  had  led  to  a  punishment,  not 
by  fine  or  imprisonment  on  the  judgment  of 
the  court,  but  to  a  lesser,  modified  punish- 
ment, inflicted  at  the  instance  of  the  prose- 
cuting attorney,  who  considered  it  best  to 
hold  over  the  offenders'  heads  a  suspended 
sentence  as  security  for  their  future  good 
behavior,  and  at  the  same  time  exact  under 
its  pressure,  payment  of  all  costs,  wliieh  for 
all  that  appeared,  may  have  included  the 
amount  of  the  reward.  J.  H.  B. 
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Some  time  thereafter  on  the  same  day  ap- 
pellant saw  the  intervener  come  down  the 
street  toward  the  jail  with  McMahon  in  an 
automobile.  McMahon  was  taken  to  a  room 
in  the  county  jail,  and  the  articles  that  ap* 
pell  ant  had  turned  over  to  the  sheriff  were 
shown  him,  and  he  was  asked  by  the  county 
attorney  if  he  had  ever  known  or  seen  the 
appellant,  which  he  denied,  and  also  de- 
nied having  given  the  articles  to  appellant. 
Then  the  county  attorney  called  in  appel- 
lant from  another  room,  and  appellant 
faced  McMahon,  who  then  confessed  he  had 
committed  the  crime  of  murdering  the  three 
people,  and  that  he  had  given  tlie  articles  to 
appellant.  In  the  pleadings  the  conviction 
of  McMahon  was  asserted  or  admitted  by 
all  parties  to  the  action.  The  board  of 
county  commissioners  and  the  intervener 
jointly  demurred  to  the  evidence  of  appel- 
lant. , 

It  is  not  questioned  that,  upon  any  -per- 
son seeing  the  published  offer  of  reward  and 
entering  upon  the  attempt  to  gain  it,  there 
arose  a  contract  between  him  and  the  board 
of  county  commissioners  conditioned  that, 
if  he  effected  the  "arrest  and  conviction"  of 
the  murderer,  the  county  would  pay  him 
$300.  All  the  evidence  being  taken  as  true, 
as  it  must  be  as  against  the  demurrer,  the 
sole  question  is.  Does  it  tend  to  prove  that 
the  appellant  had  performed  the  conditions 
of  the  contract  so  as  to  entitle  him  to  the 
reward? 

The  appellee  Zimmer  contends  for  a  lit- 
eral interpretation  of  the  contract  as  to  one 
of  the  conditions  antecedent  to  the  right  of 
recovery,  when  he  says  "there  was  no  evi- 
dence tending  to  prove  that  Elkins,  either 
himself  or  by  his  agent,  arrested  McMa- 
hon." In  the  same  technical  sense  it  might 
be  said  that  neither  of  the  claimants,  either 
by  himself  or  by  his  agent,  convicted  Mc- 
Mahon. The  evidence  of  appellant  does  not 
show  who  in  fact  physically  took  the  mur- 
derer, but  it  does  show  that  upon  the  dem- 
onstration made  by  appellant  to  the  sheriff 
of  who  and  where  the  murderer  was  the 
sheriff  ordered  his  deputy  to  go  and  bring 
McMahon  in,*  and  presumptively,  he  was 
brought  in  in  obedience  to  such  order. 

The  authority  for  offering  the  reward 
is  found  in  §  6900,  Gen.  Stat.  1909  (Code 
Crim.  Proc.  §  324b),  and  it  reads:  "That 
whenever  any  board  of  county  commission- 
ers of  any  county  in  this  state  shall  be  satis- 
fied that  there  has  been  a  murder  or  lynch- 
ing of  a  human  being  committed  in  their 
county,  and  that  the  perpetrator  or  per- 
petrators of  either  of  such  crimes  is  un- 
known, or,  if  known,  has  escaped  to  parts 
unknown,  then,  in  either  such  case,  such 
board  of  county  commissioners  shall  have 
the  right,  power,  and  authority  to  offer  and 
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pay  a  reward  in  any  sum  not  exceeding 
$500  for  the  discovery,  arrest,  and  convic- 
tion of  the  {)erpetrator  or  perpetrators  of 
either  of  said  crimes,  or  for  the  arrest  and 
conviction  of  the  perpetrators  of  either  of 
said  crimes,  if  known,  but  who  has  or  have 
escaped  to  parts  unknown:  Provided,  that 
the  prosecuting  attorney  of  the  county  in 
which  the  offense  was  committed  shall  not 
receive  or  accept  any  reward."  It  will  be 
observed  that  the  statute  provides  two  sit- 
uations under  which  the  commissioners  may 
offer  a  reward,  viz.:  (1)  When  the  board 
is  satisfied  that  a  murder  has  been  com- 
mitted, and  that  the  perpetrator  is  unknown, 
or,  if  known,  bfts  escaped  to  parts  unknown, 
they  may  offer  the  reward  "for  the  dis- 
covery, arrest,  and  conviction,"  etc.;  or  (2) 
may  offer  the  reward  "for  the.  arrest  and 
conviction  of  the  perpetrator,"  if  known, 
but  "who  has  .  .  .  escaped  to  parts  un- 
known." The  statute  appears  not  to  have 
been  carefully  drawn  in  tliat  the  authority 
to  offer  a  reward  for  a  known  perpetrator 
who  has  escaped  to  parts  unknown  is  re- 
peated. In  the  first  provision  alone,  how- 
ever, is  authority  found  for  offering  a  re- 
ward for  the  apprehension  of  an  unknown 
perpetrator,  and  in  this  provision  alone  is 
found  the  requirement  of  "discovery."  This 
case  falls  under  the  first  situation.  In  their 
published  offer  of  reward,  the  commission- 
ers, while  they  recited  that  the  guilty  per- 
son or  persons  were  unknown,  omitted  "dis- 
covery" from  the  conditions  of  earning  the 
reward  offered.  Discovery  is  necessarily  im- 
plied, however,  as  the  real  perpetrator  could 
not  be  arrested  imtil  he  was  discovered. 
The  language  of  the  statute  indicates  the 
prime  consideration  for  offering  a  reward 
in  this  and  like  cases,  viz,,  the  discovery 
of  the  guilty  person  or  persons,  and,  what 
is  most  essential,  the  discovery  of  incrim- 
inating evidence.  His  neighbors,  it  is  to 
be  supposed,  knew  McMahon,  but  the  ap- 
pellant discovered  or  apprehended  him  as 
the  criminal. 

When  he  had  done  so,  he  had  met  the 
first  requirement  of  the  law  to  earn  the  re- 
ward, but  not  having  seen  the  crime  com- 
mitted, and  having  no  delegated  authority 
to  make  the  arrest,  he  did  the  only  proper 
thing  to  do, — he  promptly  sought  out  the 
sheriff  and  procured  the  arrest.  His  dis- 
closures made  it  the  duty  of  the  sheriff  to 
make  the  arrest.  He  did  that  without  which 
the  arrest  would  not  have  been  made.  In 
the  eye  of  the  law  he  made  the  arrest.  By 
the  same  logic  it  must  be  said  he  con- 
victed McMahon.  He  confronted  McMahon 
with  such  a  demonstration  of  his  guilt  that 
McMahon  confessed  it.  If  on  a  new  trial 
the  evidence  against  which  the  demurrer 
was  sustained  is  found  to  be  true  the  ap- 
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pellant  will  be  entitled  to  the  reward.  The 
appellant  discovered  the  criminal.  He  was 
unauthorized,  either  by  himself  or  by  his 
agent,  to  arrest  or  to  convict,  but  he  did 
all  that  was  possible  for  him  legally  to 
do.  The  officers  of  the  law  did  their  boun- 
den  duty,  and  the  arrest  and  conviction 
followed.  He  caused  both.  This  is  ail  the 
contract  contemplated  any  citizen  could  do. 
Haskell  v.  Davidson,  91  Me.  488,  42  L.R.A. 
155,  64  Am.  St.  Rep.  254,  40  Atl.  330;  34 
Cyc.  1747.  The  ofifer  was  not  made  to  po- 
lice  officers  alone,  but  to  citizens  general- 
ly. If  it  were  made  to  officers  only,  no  one 
officer  could,  either  by  himself,  or  his  agent, 
meet  the  requirements  of  the  offer  with  the 
strict  construction  thereof  which  is  urged 
upon  this  court.  Many  conflicting  authori- 
ties are  cited  to  sustain  the  contentions  of 
the  respective  parties.  A  careful  reading 
of  them  all  and  others  indicates  that  each 
case,  as  to  the  circumstances  and  the  ob- 
ject sought  to  be  obtained  in  offering  the 
reward,  must  in  a  measure  be  considered  by 
itself.  If,  for  instance,  great  danger  is 
from  the  known  facts  to  be  anticipated  in 
making  the  arrest,  the  reward  should  be 
construed  as  intended  for  those  who  should 
brave  the  danger  and  effect  the  arrest.  In 
other  cases,  as  in  this,  detective  ingenuity 
is  demanded.  In  every  case  the  accom- 
plishment of  the  desired  result,  the  bringing 
of  the  criminal  to  justice,  is  the  object  of 
the  proffered  reward.  He  who  accomplishes 
that  which  really  effectuates  such  result 
is  entitled  to  the  reward.  That  the  serv- 
ices of  a  sheriff,  a  county  attorney,  twelve 
jurors,  and  a  judge,  in  their  respective  ofli- 
cial  capacities,  are  necessary  to  consummate 
the  arrest  and  conviction,  detracts  not  from 
his  right.  Their  duties  are  incident  to  their 
respective  offices  for  which  the  law  pro- 
vides compensation.  His  is  an  extraordi- 
nary employment,  and  for  compensation  he 
looks  to  the  contract.  From  all  the  cir- 
cumstances the  prime  object  in  this  case 
was  the  apprehension  or  discovery  of  the 
criminal.  The  rest  followed  by  the  order- 
ly discharge  of  their  duties  by  different  offi- 
cers. So  far  as  the  evidence  demurred  to 
discloses,  the  language  employed  in  Stone 
V.  Dysert,  20  Kan.  123,  may  be  applied  to 
appellant.  It  was  said:  ''It  is  sufficient, 
if  acting  on  the  knowledge  that  a  reward 
had  been  offered,  and  with  a  view  to  ob- 
tain it,  they  performed  substantially  the 
service  proposed  in  the  advertisement."  P. 
126. 

The  ruling  on  the  demurrer  and  the  judg- 
ment is  reversed,  and  the  case  is  remanded 
for  new  trial. 

Petition  for  rehearing  denied. 
46  L.R.A.(N.S.) 
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ABILENE   STATE    BANK,   Appt., 

V. 

JAMES  STRACHAN. 

(89   Kan.  677,  132  Pac,  200.) 

Corporation  —  stockholders'  liability  — 
assignment. 

1.  To  effect  an  assignment  and  disposition 
of  shares  of  capital  stock  in  a  banlc  so  as 
to  release  the  assignor  from  the  superadded 
liability  of  shareholders,  fixed  by  law,  he 
must  procure  a  transfer  of  the  stock  on 
the  books  of  the  bank,  in  accordance  with 
the  provisions  of  the  banking  act. 

Same  —  transfer  on  books. 

2.  Such  a  transfer  is  essential  to  a  re- 
lease from  liability  of  a  shareholder  who 
sells  and  assigns  his  stock  to  the  bank  it- 
self, in  pa3'ment  of  a  previously  contracted 
debt  owing  by  him  to  tne  bank. 

(May  10,  1913.) 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  Failure  to  register  transfer,  due 
to  fault  of  corporation,  as  affecting 
continued  liability  of  assignor  of 
stocTe. 

The  general  rule  is  that  every  person 
whose  name,  by  his  authority,  has  been 
placed  on  the  books  of  a  corporation  as  a 
shareholder,  remains  liable  as  such  both  to 
corporation  and  to  its  creditors  so  long  as 
his  name  remains  there.     10  Cyc  714. 

But  there  is  an  important  exception  to 
this  general  rule,  recognized  by  some  of  the 
courts,  t.  e.,  where  the  transferrer  has  don 3 
all  that  can  be  required  or  expected  of  a 
reasonably  careful  and  prudent  business 
man  to  secure  the  registry  of  the  transfer 
upon  the  books,  but  a  failure  has  resulted 
by  reason  of  the  negligence,  carelessness,  or 
ille<):al  refusal  of  the  company  to  make  the 
proper  entry. 

Tlie  scope  of  this  note  is  confined  strictly 
to  the  exception,  and  does  not  include  cases 
such  as  Plumb  v.  Bank  of  Enterprise,  48 
Kan.  484,  29  Pac.  699;  Giesen  v.  London  k 
X.  W.  A.  Mortg.  Co.  42  C.  C.  A.  616,  102 
Fed.  684;  and  Van  Tuvl  v.  Robin,  80  Misc. 
360,  142  N.  Y.  Supp.  536,  wliere  the  facts 
clearly  show  that  the  case  could  not  possi- 
bly be  within  the  exception,  and  the  court 
did  nothing  more  than  apply  the  general 
rule. 

Neither  are  cases  like  Johnston  ▼.  Lallin, 
103  U,  S.  800,  26  L.  od.  532,  where  the 
transfer  had  actually  been  made  and  en- 
tered upon  the  books,  but  was  attacked  upon 
other  grounds,  within  the  scope  of  the  note. 

There  are  also  a  great  many  cases  where 
the  recover^'  was  sought  from  the  transferee, 
such  as  Chambersburg  Ins.  Co.  v.  Smith,  11 
Pa.  120;. Upton  v.  Burnham,  3  Bias.  431, 
Fed.  Cas.  No.  16,798;  Brown  v.  Artman,  166 
Fed.  486  (both  the  transferrer  and  trans- 
feree may  be  liable) ;  Hamilton  v.  Loeb,  108 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Dickinson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  from  defendant  his  statutory  ad- 
ilitional   liability  as  a  stockholder  of  the 
plaintiff  bank.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hard  &  Hard  for  appellant. « 
Mr.  C.  S.  Crawford  for  appellee: 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  appellant, 
the  Abilene  State  Bank,  to  recover  from 
the  appellee,  James  Strachan,  $1,000,  the 
amount  of  his  additional  liability  as  a 
stockholder  of  the  appellant  bank.  The  pe- 
tition   recites    that    Strachan    became    the 


owner  of  10  shares  of  the  capital  stock  of 
the  bank  on  May  14,  1901,  of  the  par  value 
of  $1,000;  that  the  bank  became  insolvent 
on  September  1,  1910,  and  was  placed  in 
the  hands  of  a  receiver  on  November  22, 
1910;  that  all  the  assets  of  the  bank,  in- 
cluding the  double  liability  of  stockholders, 
were  insufficient  to  pay  the  liabilities  of  the 
bank;  that  Strachan  had  repeatedly  been 
requested  to  make  payment  of  $1,000,  his 
additional  liability  as  a  stockholder,  but 
that  he  had  always  refused.  Strachan's 
answer  acknowledged  that  he  had  been  a 
holder  of  the  10  shares  of  stock,  but  he 
alleged  that  he  had  surrendered  the  shares 
to  the  bank  in  January,  1908,  in  part  pay- 
ment of  a  debt  of  about  $2,500  which  he 
owed  the  bank.    No  record  of  the  transfer. 


C.  C.  A.  190,  186  Fed.  7.  These  and  similar 
cajBes  are  not  in  point,  since  holding  that  the 
transferee  is  liable  is  not  equivalent  to  a 
holding  that  the  transferrer  is  not  liable. 
Either  or  both  may  be  liable  under  certain 
(*ircumstan(rcs. 

The  decisions  of  courts  in  the  United 
States  in  regard  to  this  exception  must  of 
peeessity  depend  to  a  great  extent  upon  the 
wording  of  the  statute  requiring  the  regis- 
tration of  the  transfer  upon  the  books  of 
the  corporation.  Such  is  not  the  case  as  to 
English  decisions,  and  fot  that  reason  they 
are  not  authoritative  except,  perhaps,  t^ 
show  the  inherent  equity  of  the  exception. 
^^y  the  companies  act  of  1862  the  English 
courts  are  given  discretion  in  the  matter  of 
correcting  the  registry  lists,  and  the  de- 
cisions show  that  they  will  exercise  their 
discretion  and  strike  troim  the  contributory 
list  the  name  of  a  stockholder  who  has  made 
a  bona  fide  transfer  of  his  stock,  and  done 
all  that  is  required  of  him  to  have  the 
transfer  registered,  even  though,  because  of 
the  negligence  of  the  corporation  or  its 
officers,  the  transfer  was  never  in  fact  so 
entered.  Re  Newcastle-upon-lVne  Marine 
Ins.  Co.  19  Beav.  107;  Re  London,  H.  & 
Exch.  Bank,  L.  R.  2  Eq.  226,  12  Jur.  N,  S. 
493;  Re  Joint  Stock  Discount  Co.  L.  R.  3 
Eq.  77;  Re  Contract  Corp.  L,  R.  3  Eq.  84. 
36  L.  J.  Ch.  N.  S.  121;  Re  Overend,  L.  R.  4 
Eq.  189;  Re  Joint  Stock  Discount  Co.  L.  R. 
4  Ch.  768,  21  L.  T.  N.  S.  151,  17  Week.  Rep. 
978,  38  L.  J.  Ch.  N.  S.  725;  Re  Joint 
Stock  Discount  Co.  L.  R.  4  Ch.  769,  note; 
Shortridge  v.  Bosanquet,  16  Beav.  84,  over- 
ruling 4  Exch.  699,  14  Jur.  71,  19  L.  J. 
Exch.  N.  S.  221 :  Murray  v.  Bush,  L.  R.  6 
H.  L.  37,  42  L.  J.  Ch.  N.  8.  686,  29  L.  T. 
N.  S.  217,  22  Week.  Rep.  280. 

Added  liability. 

The  liability  imposed  by  statute  upon  the 
stockholder  over  and  above  the  paid-up  par 
value  of  his  stock,  as  distinguished  from 
unpaid  subscriptions,  assessments,  and  other 
liabilities,  may  fall  within  the  exception. 
The  earlier  cases  falling  under  this  heading 
were  collected  in  the  note  to  Bracken  v. 
46  L.R.A.(N.S.) 


Nicoll.  11  L.R.A.(N.S.)  818,  and  are  not 
here  cited. 

In  Warren  v.  Nix,  97  Ark.  374,  135  S.  W. 
896,  where  tlie  statute  imposed  liability 
upon  the  stockholders  of  an  insolvent  bank 
to  make  good  the  loss  of  public  funds  de- 
posited therein,  a  stockholder  who  had  in 
good  faith,  before  the  insolvency,  sold  and 
transferred  his  stock  to  the  cashier,  giving 
him  full  power  to  note  the  transfer  upon 
the  books  of  the  bank,  and  to  file  a  state- 
ment of  the  transfer  with  the  county  clerk, 
which  notation  and  transfer  were  required 
in  order  to  make  a  valid  transfer  under 
another  statute,  was  held  not  to  be  liable 
under  the  statute,  he  having  done  all  that 
could  reasonably  be  expected  of  a  prudent 
business  man  in  the  matter;  and  it  was  also 
held  that  a  stockholder  who  had  transferred 
his  shares  after  the  insolvency  of  the  bank, 
he  being  in  a  position  in  which  knowledge 
of  the  insolvency  was  imputable  to  him,  was 
liable  under  the  statute.  It  should  be  noted 
that  the  last-named  stockholder's  liability 
did  not  arise  out  of  the  nontransfer  on  the 
books,  but  would  have  been  the  same  if  the 
transfer  had  been  complete. 

And  for  the  same  reason  it  was  held  in 
Weaklev  v.  McClartv,  136  Kv.  837,  136  Am. 
St.  Rep.  279,  125  S.  W.  265,  that  stock- 
holders who  sold  and  transferred  their  stock 
more  than  two  years  before  the  insolvency 
of  the  bank,  delivering  the  certificates  to  the 
cashier,  authorizing  and  directing  him  to 
forward  them  to  the  purchaser,  with  draft 
for  the  purchase  money,  after  entering  the 
transfer  upon  the  books  of  the  bank,  were 
not  liable  for  the  double  liability  imposed 
upon  stockholders,  even  though  the  cashier 
failed  to  enter  the  transfers  on  the  corpora- 
tion books,  and  the  stock  was  never  for- 
warded, but  was,  unknown  to  the  trans- 
ferrers, paid  for  out  of  the  funds  of  i\\v 
bank,  and  retained  as  its  property. 

The  position  of  the  gourt  in  Abiuenv 
State  Bank  v.  Stbachan,  on  the  exception 
here  under  annotation,  is  not  entirely  clear, 
since  the  facts  that  would  bring  the  case 
within  the  exception  also  bring  it  within 
the  prohibition  as  to  corporations  purchas- 
ing their  own  stock.    On  tb«  question  of  a 
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Iioweyer,  was.  made  on  the  books  of  the 
bank.  From  the  testimony  it  appears  that 
the  certificate  of  stock  had  indorsed  there- 1 
on  an  assignment  to  John  A.  Flack,  who,  it  i 
was  shown,  was  the  cashier  of  the  bank,  | 
but  had  absconded  just  before  it  was  dis- 1 
covered  that  the  bank  was  insolvent.  The 
testimony  in  behalf  of  the  appellee  was  that 
Strachan  was  indebted  to  the  bank  on  a 
note  for  $2,400,  on  which  there  was  unpaid 
interest  in  the  amount  of  $192,  and  that  in 
payment  of  the  note  and  interest  Strachan 
turned  over  to  the  bank  the  stock  at  a  valu- 
ation of  $1,350,  also  a  mortgage  on  prop- 
erty of  the  value  of  $1,060,  and  a  check 
for  $138.67,  and  that  at  that  time  the  cer- 
tificate was  delivered  to  the  bank  and  the 
note  surrendered  to  Strachan  in  the  pres- 
ence of  Hallam,  the  president  of  the  bank, 
and  of  Flack,  its  cashier.  As  to  the  finan- 
cial condition  of  Strachan,  the  testimony 
was  that  he  owned  a  considerable  amount 
of  real  estate  in  that  county  made  up  of 
both  farm  and  town  properties,  and  ,that 
besides  the  town  property  he  owned  at  least 
a  section  of  good  farm  land.  The  only  wit- 
ness who  testified  in  regard  to  his  solvency 
stated  that  "he  was  pretty  heavily  Involved 
in  debt,  but  I  believe  he  was  solvent.*'  In 
behalf  of  the  bank  it  was  contended  that, 
there  being  no  transfer  of  the  stock  as  the 
law  requires,  Strachan  was  not  released 
from  his  liability  on  the  stock,  even  if  there 
was  an  acceptance  of  the  stock  by  the  offi- 
cers of  the  bank.  On  the  evidence  pro- 
duced the  jury  returned  a  verdict  against 

corporation's  right  to  purchase  its  own 
stock,  see  notes  in  61  L.R.A.  621;  25  L.R.A. 
(N.S.)  60;  .30  L.R.A.  (N.S.)  694;  and  44 
L.R.A.(N.S.)    166. 

In  the  note  in  11  L.R.A.(N.S.)  818,  two 
cases  were  cited  opposing  the  exception  here 
considered,  and  but  one  other  such  case  has 
been  reported  since,  unless  Henley  v.  Myers, 
infra,  he  considered  in  point. 

In  Man  v.  Boykin,  79  S.  C.  1,  128  Am.  St. 
Rep.  830,  60  S.*  E.  17,  the  court  distinctly 
repudiates  the  exception,  the  statute  being 
that  "no  transfer  of  stock  shall  be  valid 
except  as  between  the  parties  thereto  until 
the  same  shall  have  been  regularly  entered 
upon  the  books  of  the  corporation,"  upon 
the  theory  that  the  transferrer  may  compel 
the  entry  of  the  transfer  by  the  corporation. 
It  does  not  appear  just  what  effort  had  been 
made  by  the  transferrer. 

It  was  held,  in  Henlev  v.  Mvers,  76  Kan. 
723,  17  L.R.A.(N.S.)  779,  93  Pac.  168,  that 
even  the  transferrer's  causing  the  transfer 
to  be  entered  upon  the  books  of  the  corpora- 
tion will  not  relieve  him  of  his  statutory 
double  liability  to  the  creditors  of  the  cor- 
poration, where  he  failed  to  see  to  it  that 
the  president  and  secretary  filed  a  statement 
of  the  chan<]^e  with  the  secretary  of  state, 
which  duty  is  imposed  upon  them  by  a  stat- 
ute which  provides  that  no  transfer  shall 
46  L.R.A.(N.S.) 


the  bank,  and  from  the  judgment  rendered 
the  bank  appeals. 

It  may  well  be  doubted  whether,  in  the 
absence  of  a  statute  granting  the  power, 
there  is  authority  in  a  corporation  to  pur- 
chase its  own  capital  stock.  German  Sav. 
Bank  v.  Wulfekuhler,  19  Kan.  60;  Green- 
wood County  Bank  v.  0.  B.  Walker  Teleph. 
Co.  88  Kan.  287,  128  Pac.  357;  note  in  61 
L.R.A.  621.  As  to  a  banking  corporation, 
the  statutory  provision  is,  "No  bank  shall 
.  .  .  be  the  purchaser  or  holder  of  any 
such  shares  unless  security  or  purchase  shall 
be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith;  and 
stock  so  purchased  or  acquired  shall,  with- 
in six  months  from  the  time  of  its  pur- 
chase, be  sold  or  disposed  of  at  public  or 
private  sale.  After  the  expiration  of  six 
months  any  such  stock  shall  not  be  con- 
sidered as  a  part  of  the  assets  of  any  bank.'' 
Gen.  Stat.  1909,  §470.  This  sUtute,  in  ef- 
fect, prohibits  a  bank  from  purchasing  or 
dealing  in  its  own  stock.  It  is  not  the  pur- 
pose for  which  a  bank  is  organized,  and,  if 
it  were  allowed  to  do  so,  it  might  increase 
or  decrease  its  capital  stock  above  or  be^ 
low  the  limits  prescribed  by  law.  Credi- 
tors of  a  bank  may  look  not  only  to  a  bank 
and  its  property,  but  also  to  the  added  lia- 
bility of  its  stockholders;  and  if  a  bank 
could  purchase  its  own  stock,  and  thus  with- 
draw its  capital  stock  from  existence,  it 
would  greatly  impair  the  security  of  credi- 
tors. As  was  said  in  German  Sav.  Bank 
V.   Wulfekuhler,   supra,    19  Kan.   65:     "The 

he  legal  or  binding  until  such  statement  is 
filed. 

Other   liability. 

Other  liabilities  of  the  stockholder  to  the 
corporation  or  to  corporate  creditors  may 
come  within  the  exception. 

As  to  the  general  question  of  effect  of 
transfer  of  shares  of  stock  upon  liability 
for  unpaid  subscriptions,  see  note  to  Roch- 
ester &  K.  P.  Land  Co.  v.  Raymond,  47 
L.R.A.  246. 

The  statute  considered  in  Henderson  v. 
Mayfield  Woolen  Mills,  163  Ala.  625,  46  So. 
211,  makes  it  the  duty  of  the  transferee  to 
see  that  the  transfer  is  entered  upon  the 
books;  and  this  fact  was  said  to  show  that 
the  statute  was  not  intended  to  protect  the 
creditors  of  the  corporation.  The  transferrer 
was  not  liable  for  unpaid  subscription  on 
stock  which  he  had  transferred  in  good 
faith,  without  causing  the  transfer  to  be 
entered  upon  the  books.  This  case  was 
cited  and  followed  in  Hall  v.  Alabama  Ter-. 
minal  &  Improv.  Co.  173  Ala.  398,  66  So." 
235,  whore  the  same  statute  was  involved, 
and  the  facts  were  similar  except  that  the 
claim  was  made  by  the  subsequent  cred- 
itors. 

And  in  Chemical  Nat.  Bank.  v.  Oolwell, 
M32  N.  Y.  250,  .-^0  N.   E.  644,  it  was  held 
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law  provides  in  effect  that  not  only  the 
bank,  with  all  its  property,  shall  be  liable 
for  its  debts,  but  also  that  each  stockhold- 
er in  the  bank  to  the  amount  of  his  stock 
shall  also  be  held  liable.  (Const,  art.  12, 
§2;  Gen.  Stat.  198,  §32.)  But  if  a  bank 
may  purchase  in  all  its  stock,  and  own  it 
itself,  then  where  Vould  be  the  security  to 
the  creditors  of  the  bank,  except  in  the 
bank  itself  T  They  could  not,  after  exhaust- 
ing the  property  of  the  bank,  find  any 
stockholders  to  sue.  The  law  never  con  tern- 
plnted  any  such  a  thing."    P.  65. 

Here  it  is  claimed  that  the  stock  of  ap- 
pellee was  purchased  to  secure  a  previous 
existing  debt  which  he  owed  the  bank.  It 
was  proven  that  he  was  indebted  to  the 
bank,  but  whether  the  purchase  was  neces- 
sary to  prevent  loss  to  the  bank  is  not  so 
dear.  He  appears  to  have  been  indebted  in 
a  considerable  sum,  but  it  was  shown  that 
he  had  a  great  deal  of  valuable  property, 
and  the  only  other  testimony  on  the  sub- 
ject was  that  he  was  solvent  at  the  time 
he  surrendered  his  stock  to  the  bank.  How- 
ever, if  it  be  assumed  that  there  was  some 
danger  of  loss  and  a  real  necessity  for  the 
purchase  of  the  stock,  still  appellee  cannot 
be  released  from  liability  as  a  stockholder. 
This  results  from  the  conceded  fact  that 
the  stock  held  by  appellee  was  not  trans- 
ferred on  the  books  of  the  bank.  It  hits 
already  been  decided  that  under  the  statute 
regulating  the  transfer  of  stock  (Gen.  Stat. 
1909,  §  511)  an  effectual  change  of  owner- 
ship cannot  be  made  which  will  relieve  a 


stockholder  from  liability  to  creditors  until 
the  shares  of  stock  are  transferred  on  the 
books  of  the  bank.  In  Faulkner  v.  Topeka 
Bank,  77  Kan.  385,  387,  94  Pac.  153,  154, 
it  was  said:  *'A  bank  must  at  all  times  have 
a  register  of  its  stockholders.  It  must 
know  who  is  entitled  to  vote  its  stock,  who 
is  entitled  to  receive  dividends,  who  may 
be  called  upon  for  assessments,  and,  gen- 
erally, who  should  bear  the  burdens  and  re- 
ceive the  benefits  of  stock  ownership.  Be- 
sides  this,  persons  dealing  with  a  bank 
have  a  direct  interest  in  its  personnel;  and 
recurring  events  illustrate  the  fact  that  the 
state,  as  a  conservator  of  the  public  wel- 
fare, has  a  legitimate  concern  in  the  matter. 
Therefore  the  law  provides  that,  when  a 
bank  is  organized,  the  president  or  cashier 
shall  transmit  to  the  bank  commissioner 
of  the  state  a  verified  statement  showing 
the  names  and  residences  of  its  stockhold- 
ers and  the  amount  subscribed  and  paid  in 
by  each  one.  Laws  1897,  chap.  47,  §5; 
Gen.  State.  1901,  §  411.  After  a  bank  has 
been  organized  and  has  been  authorized 
to  do  business,  the  same  certainty  and  pub- 
licity are  required.  Laws  1897,  chap.  47, 
§47;  Gen.  Stat.  1901,  §453.  True,  shares 
of  stock  are  personal  property,  and  as  such 
are  transferable;  but  upon  a  change  of  own- 
ership the  transfer  must  be  made  on  the 
books  of  the  bank,  and  must  be  certified  im- 
mediately to  the  bank  commissioner.  The 
provision  of  §  52,  quoted  above,  is  that 
shares  of  stock,  'shall  be  transferred  on  the* 
books  of  the  bank.'    Under  the  well-known 


that  the  defendant  had  ceased  to  be  a  stock- 
holder by  a  delivery  of  his  certificate,  with 
assignment  and  order  for  transfer  to  the 
secretary  of  the  company,  with  the  request 
that  the  transfer  be  entered,  so  that  he  at 
once  became  ineligible  to  the  office  of  di- 
rector, and  could  not  be  held  liable  to  sub- 
sequent creditors  for  failure  to  file  the  an- 
nual report  required  by  law,  on  the  theory 
that  he  had  never  ceasf^  to  be  a  director. 

Matteson  v.  Dent,  176  U.  S.  621,  44  L,  ed. 
571,  20  Sup.  Ct.  Rep.  419,  is  not  in  point  as 
to  the  holding,  but  in  the  opinion  a  siun- 
mary  of  exceptions  to  the  general  rule  is 
mad«  by  Justice  White,  among  which  he 
nejnes  the  one  here  under  annotation.  See 
page  576  of  44  L.  ed. 

In  Chouteau  Spring?  Co.  v.  Harris,  20  Mo. 
.382,  and  Isham  v.  Buckingham,  49  N.  Y. 
216,  the  attempt  was  made  by  the  corpora- 
tion or  its  assipfns  to  collect  assessment  on 
stock  or  unpaid  subscriptions,  and  the  lia- 
bility  of  the  stockholder  was  denied,  al- 
though the  transfer  waj9  not  actually  made 
upon  the  books,  either  because  the  corpora- 
tion had  illegally  refused  or  neglected  to 
make  the  transfer.  But  these  decisions  rest 
upon  the  doctrine  that,  as  between  the  par- 
ties, one  cannot  profit  by  his  own  wrong  or 
negligence,  and  the  corporation  is  estopped 
from  denying  the  legality  of  the  transfer. 
46X.R.A.(NJ3.) 


These  cases  arc  not  strictly  in  point  on  the 
exception  further  than  it  may  be  applied  as 
between  the  parties  to  the  transfer,  and 
even  to  that  extent  their  support  is  weak- 
ened by  the  fact  that  they  are  not  based 
wholly  upon  the  exception,  but  upon  the 
doctrine  of  estoppel  as  well. 

And  Cutting  v.  Damerel,  88  N.  Y.  410, 
was  decided  upon  the  theory  of  estoppel,  the 
receiver  being  held  to  have  only  the  rights 
of  the  corporation.  It  was  held  that  he  was 
estopped  by  the  negligence  of  the  company 
from  collecting  unpaid  subscriptions  from 
one  whose  name  appeared  upon  the  books  as 
the  owner  of  the  stock,  since  the  stock  had 
been  transferred  to  a  firm  of  which  the 
president  of  the  company  was  a  member,  the 
sale  being  made  through  him,  and  dividends 
had  been  paid  to  the  transferee  for  four 
years. 

But,  in  Re  Bachman,  Fed.  Cas.  No.  707, 
the  court  holds  that  in  a  transfer  of  stock 
to  the  president  of  the  bank,  the  president 
is  the  agent  of  the  transferrer,  and  not  of 
the  bank,  in  that  his  failure  to  enter  the 
transfer  upon  the  books  is  chargeable  to  the 
negligence  of  the  transferrer,  and  not  to  the 
bank.  The  transferrer  was  held  liable  to  the 
creditors  for  unpaid  stock  frubmriptions, 
however,  on  another  independent  eround. 

J.  W.  M. 
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canons  of  construction,  this  means  that 
nothing  short  of  a  transfer  on  the  books 
of  the  bank  will  be  sufficient.  The  only 
kind  of  transfer  which  can  avail,  to  affect 
the  rights  of  the  bank,  its  creditors  and  the 
public,  is  a  transfer  on  the  books  of  the 
l)ank.  None  other  need  be  recognized.  P. 
387. 

Counsel  for  appellee  insists  that  a  trans- 
fer on  the  books  is  not  necessary  where  the 
bank  itself  is  the  purchaser,  and  this  claim 
is  based  on  the  fact  that  no  reference  is 
made  to  a  transfer  in  the  section  of  the 
statute  which  provides  that  a  bank  may  ac- 
quire its  own  stock  to  prevent  loss  on  a 
previously  existing  debt.  It  was  not  neces- 
sary to  repeat  the  provision  governing 
transfers  of  stock  in  every  section  of  the 
banking  act.  The  provision  for  the  trans- 
fer is  not  limited  in  its  application  to  any 
particular  class  of  purchasers,  and  no  good 
reason  is  seen  for  exce\>ting  from  its  oper- 
ation a  transfer  to  the  bank  itself.  Those 
who  contracted  with  the  bank  while  the 
stock  stood  in  the  name  of  appellee  are  pre- 
sumed to  have  relied  on  the  record  that  he 
was  a  stockholder,  and  in  a  sense  stood  as 
a  surety  for  the  liabilities  of  the  bank.  It 
is  a  matter  of  concern,  not  only  to  credi- 
tors of  the  bank,  but  also  to  those  pur- 
chasing stock,  and  who  naturally  look  to 
the  books,  to  ascertain  the  amount  of  the 
assets  and  the  funds  that  will  be  available 
upon  the  double  liability  of  stockholders  in 
the  event  of  the  insolvency  of  the  bank. 
When  the  bank  purchases  the  stock,  it 
amounts,  as  we  have  seen,  to  a  withdrawal 
of  that  much  of  its  capital  stock  from  ex- 
istence, and  to  that  extent  there  is  a  re- 
duction of  the  funds  available  from  the 
double  liability  of  stockholders.  An  un- 
recorded assignment  of  stock  to  the  bank 
may  therefore  be  just  as  prejudicial  to  the 
rights  of  those  entering  into  contracts  with 
the  bank  as  would  be  an  unrecorded  trans- 
fer to  an  individual  purchaser.  Protection 
is  as  much  needed  in  one  instance  as  in 
the  other,  and  manifestly  the  legislature  in- 
tended to  provide  for  a  transfer  of  title 
that  would  protect  all.  An  unregistered 
transfer  of  stock  would  not  be  invalid  as 
between  vendor  and  vendee  (Gulp  v.  Mul- 
vane,  66  Kan.  143,  71  Pac.  273),  but  credi- 
tors, stockholders,  and  everyone  dealing 
with  the  bank  may  resort  to  the  stock 
register  to  ascertain  who  are  entitled  to 
the  rights  and  subject  to  the  liabilities  of 
stockholders,  and,  if  a  holder  of  stock  dis- 
poses of  his  shares  without  taking  steps  to 
register  the  transfer,  and  negligently  al- 
lows it  to  stand  upon  the  books  in  his  own 
name,  he  is  not  released  from  liability,  who- 
ever may  be  the  purchaser.  Plumb  v.  Bank 
of  Enterprise,  48  Kan.  484,  29  Pac.  699. 
46  L.R.A.(N.S.) 


The  judgment  of  the  District  Court  will 
therefore  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment 
for  the  appellant. 


KENTUCKT  COURT.  OF  APPSIAIiS. 

EASTERN     KENTUCKY     MINERAL     & 
TIMBER  COMPANY,  Appt., 

V. 

SWANN-DAY  LUMBER  COMPANY. 

(148  Ky.  82,  146  S.  W.  438.) 

Timber  ^  absolute  deed  ^  Implied  con« 
dition  as  to  removal. 

1.  A  conveyance  of  seven  eighths  of  the 
timber  and  minerals  on  a  tract  of  land,  in 
consideration  of  the  delivery  of  the  other 
eighth  to  the  owner,  contains  the  implied 
condition  that  operations  for  their  removal 
shall  be  b^un  within  a  reasonable  time, 
although  the  property  is  located  in  a  moun- 
tainous region  without  access  to  market, 
if,  at  the  time  the  deed  is  made,  a  railroad 
is  projected  to  run  in  the  vicinity  of  the 
property,  although  it  was  not  built  until 
many  years  afterward. 

Deed  ^  omission  of  covenant  for  re- 
entry ^  enforcement. 

2.  The  omission  from  a  conveyance  of  the 
timber  and  minerals  on  a  tract  of  land,  of 
a  stipulation  as  to  when  development  opera- 
tions shall  begin,  or  of  a  condition  reserving 
the  right  of  re-entry  for  inaction,  will  not 
prevent  the  enforcement  of  implied  condi- 
tions that  they  shall  be  begun  within  a  rea- 
sonable time. 

Abandonment  ^  of  right  to  renoiOTe 
timber  ^  delay. 

3.  Failure  for  thirty  years  to  begin  opera- 
tions under  a  conveyance  of  the  timber  and 
minerals  on  a  tract  of  land,  under  the  im- 
plied condition  that  they  be  removed  with- 
in a  reasonable  time,  works,  an  abandon- 
ment of  the  right. 

Timber  ^  abandonment  ^  right  of 
grantor. 

4.  That    one    granting    the    timber    and 

Note,  ^  Mxist  timber  sold  or  reserved 
tiHthout  spe<!ifyitig  time  he  remroved 
tvithin  reasonable  time. 

Introduction. 

A  number  of  notes  upon  different  aspecta 
of  the  rights  and  remedies  of  the  owner  of 
land  and  the  owner  of  timber  standing  there- 
on, which  may  be  consulted  in  connection 
with  the  question  discussed  heroin,  will  be 
found  in  the  earlier  volumes. 

As  to  the  effect  of  the  contract  with  re- 
spect to  standing  timber  to  pass  title  to  the 
same,  see  notes  to  Dennis  Simmons  Lumber 
Co.  V,  Corey,  6  L.R.A.(N.S.)  468,  and 
United  States  Coal  and  Oil  Co.  v.  Harrison, 
—  47  L,R.A.(N.S.)   — . 

As  to  rights  and  remedies  of  landowner 
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minerals  on  land  under  the  implied  con- 
dition that  they  shall  be  removed  within 
a  reasonable  time  does  not  take  steps  to 
enforce  or  forfeit  the  contract  in  case  of 
unreasonable  delay  does  not  prevent  his 
proceeding  to  appropriate  the  materials 
himself  on  the  theory  of  abandonment  by 
the  grantee. 

Same  —  sale  of  fee  —  effect. 

5.  The  sale  by  the  heirs  of  one  who  has 
granted  the  timber  and  minerals  on  his  land 
under  the  implied  condition  that  they  be 
removed  within  a  reasonable  time  of  the 
property  after  the  lapse  of  such  time  with- 
out any  attempt  to  remove  the  materials, 
may  be  regarded  as  an  entry  under  the 
theory  of  abandonment. 

(April  30,  1912.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
in  defendant's  favor  in  an  action  brought 
to  recover  the  value  of  timber  cut  and  ap- 
propriated by  it.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  Clay  Howard,  William  O. 
Bradley,  Robert  H.  Winn,  John  T. 
Shelby,  and  Joseph  O.  Lyklns,  for  ap- 
pellant: 

The  right  to  remove  all,  or  stated  por- 
tions of  all,  minerals  and  timber,  is  a  sale 
thereof,  and  conveys  them  in  fee. 

Barringer  A  A.  Mines  &  Mining,  p.  36; 
2  Snyder,  Mines,  p.  839,  §§  957,  965,  997; 
Knight  V.  Indiana  Coal  &  I.  Co.  47  Ind. 
105,  17  Am.  Rep.  692;  Stuart  v.  Com.  94 


and  owner  of  timber  after  expiration  of 
time  stipulated  for  removal  of  the  same,  see 
note  to  Peirce  v.  Finerty,  29  L.R.A.(N.S.) 
547. 

As  to  whether  purchase  of  standing  timber 
to  be  removed  within  a  specified  term  of 
years  is  a  purchase  of  realty  or  personalty, 
see  note  to  Midyette  v.  Grubbs,  13  L.R.A. 
(N.S.)  278. 

As  to  effect  of  reservation  of  right  to  re- 
move timber  within  specified  time,  see  note 
to  Adkins  v.  Huff,  3  L.R.A.(N.S.)  649. 

Upon  the  general  question  of  conveyance 
of  title  to  standing  timber  without  convey- 
ing title  to  land,  see  note  to  McRae  v.  Still- 
well,  55  L.R.A.  513. 

In  the  majority  of  contracts  in  reference 
to  standing  timber,  a  time  limit  is  fixed  in 
which  to  remove  the  timber,  but  in  the  cases 
to  be  discussed  in  this  note  no  limit  is  fixed. 
Under  these  circumstances,  there  is  a  very 
decided  conflict  in  the  reported  cases  as  to 
whether  a  reasonable  time  is  to  be  inferred, 
or  whether  the  owner  of  the  timber  is  to 
have  an  unlimited  time  to  remove  the  tim- 
ber. Of  course,  in  many  cases  the  decision 
turns  upon  the  particular  wording  of  the  con- 
tract, but  in  the  absence  of  a^y  provision  in 
the  contract  from  which  the  intention  of 
the  parties  can  be  found,  the  decisions  go  from 
the  one  extreme,  that  the  owner  of  the  tim- 
ber has  only  a  reasonable  time  within  which 
to  remove  and  that  a  failure  so  to  do  for- 
feits not  only  his  right  to  enter  and  re- 
move the  timber,  but  also  his  title  thereto, 
to  the  other  extreme,  that  in  the  absence  of 
an  express  provision  in  the  contract  fixing 
th«  time  of  the  removal,  the  owner  has  the 
perpetual  right  to  enter  and  remove  his 
timber. 

The  cases  upon  this  subject  will  be  classi- 
fied below  according  to  the  different  rules 
applied,  so  far  as  the  rule  applicable  can  be 
determined  from  the  language  of  the  court. 
It  must  be  said,  however,  that  in  some 
cases  it  is  extremely  difficult  to  determine 
the  precise  position  of  the  court. 

In  the  cases  which  hold  that  a  reasonable 
time  is  to  be  inferred,  it  is  of  importance  to 
know  how  the  court  determines  what  con- 
stitutes a  reasonable  time.  Cases  discussing 
this  question,  and  also  cases  determining 
46  L.R.A.(N.S.) 


what  constituted  a  reasonable  time  in  par- 
ticular cases,  will  be  discussed  in  the  last 
division  of  the  note. 

Ordinarily,  no  distinction  is  made  be- 
tween a  reservation  of  timber  in  a  deed  and 
a  contract  or  deed  for  the  sale  thereof.  In 
a  purely  ohitei'  statement  in  Ormand  Min. 
Co.  V.  Bessemer  City  Cotton  Mills,  143  N.  C. 
307,  55  S.  E.  700,  an  attempted  distinction 
along  these  lines  is  made.  The  court  said: 
"Whether  tlie  right  to  cut  timber  is  a  grant 
or  a  reservation,  it  expires  at  the  time  spec- 
ified. When  no  time  is  specified,  a  grantee 
of  such  right  takes  upon  the  implied  agree- 
ment to  cut  and  remove  within  a^reasonable 
time.  He  has  bought  the  timber  for  that 
purpose.  Whereas,  when  a  graiitor  of  the 
fee  reserves  or  excepts  the  timber,  he  is  not 
providing  for  timber  cutting,  but  reserving 
a  right,  and  should  be  entitled  to  hold  till 
this  is  put  an  end  to  by  the  grantee  giving 
notice  for  a  reasonable  time,  so  that  the 
grantor  may  elect  to  cut  or  sell  this  right 
to  another."  It  sbould  be  noted  that  the 
court  itself  guardedly  adds:  "It  may  be 
difficult,  perhaps,  to  reconcile  all  the  de- 
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cisions. 

Reasonable  time  only,  inferred. 

In  a  larger  body  of  decisions,  it  has  been 
held  that,  in  the  absence  of  any  provision  as 
to  the  time  within  whicli  the  timber  must 
be  removed,  a  reasonable  time  so  to  do  will 
be  inferred.  In  a  large  number  of  the  cases, 
the  court,  to  reach  the  ultimate  point  at 
issue,  was  obliged  to  go  further  and  deter- 
mine whether  the  title  passed  by  the  con- 
tract, and  if  so  what  are  the  rights  and 
remedies  of  the  parties.  These  further  ques- 
tions are  not  within  the  scope  of  this  note, 
and  they  are  discussed  in  the  notes  in  6 
L.R.A.(N.S.)  468,  47  L.R.A.(N.S.)  — ,  and 
29  L.R.A.(N.S.)  647,  cited  above. 

However,  as  some  courts,  in  holding  that 
a  reasonable  time  will  be  Inferred,  mean 
that  after  the  lapse  of  such  reasonable  time, 
the  interest  of  the  timber  owned  is  forfeited, 
and  others  mean  that  such  owner  has  lost 
only  his  right  to  enter  upon  the  land  to  re- 
move, it  has  been  deemed  best  to  group  the 
cases  which  hold  that  a  reasonable  time  will 
be  inferred  according  as  they  hold  that  the 
43 
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Ky.  696,  23  8.  W.  367;  Plummer  ▼.  Hill- 
side CkMil  ft  I.  C6.  160  Pa.  483,  28  Atl.  863 ; 
Arnold  t.  SteyeiiB,  24  Pick.  106,  36  Am. 
Dee.  806,  1  Mor.  Min.  Rep.  176;  Gray  ▼. 
Bartlett,  32  Am.  Dec.  208,  note;  Thompson 
V.  Gregory,  4  Johns.  81,  4  Am.  Dec.  266; 
Holladay  v.  Marsh,  8  Wend.  146,  20  Am. 
Dec.  678;  Caldwell  y.  Fulton,  31  Pa.  476, 
72  Am.  Dec.  760,  3  Mor.  Min.  Rep.  238; 
Caldwell  y.  Copeland,  37  Pa.  427,  78  Am. 
Dec.  436,  1  Mor.  Min.  Rep.  189;  Algonquin 
Coal  Co.  y.  Northern  Coal  ft  I.  Co.  162  Pa. 
114,  29  Atl.  402;  Delaware  ft  H.  Canal  Cb. 
y.  Hughes,  183  Pa.  66,  38  L.RA.  826,  63 
Am.  St.  Rep.  743,  38  Atl.  668;  Lulay  y. 
Barnes,  172  Pa.  331,  84  AtL  62;  Jones, 
Easements,  §§  118-120;  Gibson  y.  Porter, 
12  Ky.  L.  Rep.  917,  16  S.  W.  871 ;  Kingsley  y. 


Hillside  Coal  ft  I.  Co.  144  Pa.  613,  23  AtL 
260;  Massot  y.  Moees,  3  S.  C.  168,  16  Am. 
Rep.  697,  8  Mor.  Min.  Rep.  607;  Kineaid  y. 
McGowan,  88  Ky.  91,  13  UELA.  289, 4  S.  W. 
802;  Lazarus's  Estate,  146  Pa.  1,  23  AtL 
372;  Groye  y.  Hodges,  66  Pa.  604,  2  Mor. 
Min.  Rep.  698;  Stoughton's  Appeal,  88  Pa. 
198;  Taylor  y.  Pennsylyania  Schuylkill 
Valley  R.  Co.  174  Pa.  173,  34  AtL '467; 
Piatt  y.  Pennsylyania  Co.  43  Ohio  St.  228, 
1  N.  E.  420;  Gould,  Waters,  §  291;  Duke  y. 
Hague,  107  Pa.  67;  Brown  y.  Beechcr,  120 
Pa.  690,  16  Atl.  608;  Price  y.  Nicholas,  4 
Hughes,  616,  Fed.  Cas.  No.  11,416;  San- 
derson y.  Scranton,  106  Pa.  469;  Delaware, 
L.  ft  W.  R.  Co.  y.  Sanderson,  109  Pa.  683, 
68  Am.  Rep.  743,  1  Atl.  394;  Woodward  y. 
Delaware,  Lw  ft  W.  R.  Co.  121  Pa.  344,  16 


lapse  of  reasonable  time  forfeits  all  the 
owner's  rights,  or  only  his  right  of  oitry  to 
remoye. 

In  the  followipg  cases,  the  courts  hold 
that  the  owner  has  only  a  reasMiai>le  time 
to  remoye  the  timber,  and  the  lapse  of  such 
time  forfeits  all  his  claims  thereto: 

Liston  y.  Chapman  ft  D.  Land  Co.  77  Ark. 
116,  91  S.  W.  27;  Hall  y.  Wellman  Lumber 
Co.  78  Ark.  408,  94  S.  W.  43;  Garden  City 
Staye  ft  Heading  Co.  y.  Sims,  84  Ark.  603, 
106  S.  W.  969;  Fletcher  y.  Lyon,  93  Ark. 
6,  123  S.  W.  801;  Earl  y.  Harris,  99  Ark. 
112,  137  S^W.  806;  McNair  ft  W.  Land  Co. 
y.  Adams,  64  Fla.  660,  46  So.  492;  Cawthon 
y.  Stearns  CuWer  Lumber  Co.  60  Fla.  313, 
63  So.  738:  McNair  ft  W.  Land  Co.  y. 
Parker,  64  Fla.  371,  69  So.  969;  McRae  y. 
Stillwell,  in  Ga.  66,  66  L.R.A.  613,  36  S.  E. 
604;  Goette  y.  Lane,  111  Ga.  400,  36  S.  E. 
768;  Allison  y.  Wall,  121  Ga.  822,  49  S.  E. 
831;  Brinson  y.  Kirkland,  122  Ga.  486,  60 
S.  E.  369;  Warren  y.  Ash,  129  Ga.  329,  68 
S.  E.  868;  Shippen  Bros.  Lumber  Co.  y. 
Gates,  136  Ga.  37,  70  S.  E.  672;  Mills  y. 
Jyey,  3  Ga.  App.  667,  60  S.  E.  299;  Cherry 
Lake  Turpentine  Co.  y.  Lanier  Armstrong 
Go.  10  Ga.  App.  339,  73  S.  E.  610;  Union 
Tanning  Co.  y.  Shug,  22  Pa.  Co.  Ct.  647; 
Andrews  y.  Wade,  3  Sadler  (Pa.)  133,  6 
AtL  48;  Boults  y.  Mitchell,  16  Pa.  364; 
Short  y.  Messenger,  126  Pa.  637,  17  Atl. 
881;  Patterson  y.  Graham,  164  Pa.  234,  30 
Atl.  247;  Young  y.  Camp  Mfg.  Co.  110  Va. 
678,  66  S.  E.  843 ;  Carpenter  y.  Camp  Mfg. 
Co.  112  Va.  301,  71  S.  E.  669;  Brown  y. 
Surry  Lumber  Co.  113  Va.  603,  76  S.  E.  84; 
Dolan  V.  Baker,  10  Ont.  L.  Rep.  269;  Beatty 
y.  Mathewson,  40  Can.  S.  C.  667,  12  Ann. 
Cas.  913. 

In  Fletcher  y.  Lyon,  93  Ark.  6,  123  S.  W. 
801,  this  rule  was  asserted,  although  the 
deed  provided  that  the  grantee  of  the  timber 
should  have  the  ''right  to  cut  and  remoye 
the  same  at  any  time." 

In  Decker  v.  Hunt,  111  App.  Diy.  821,  98 
N.  Y.  Supp.  174,  this  rule  was  applied,  and 
the  owner  of  the  land  recovered  for  the 
cutting  of  trees  by  the  defendant  who 
claimed  under  a  reservation  and  exception 
in  a  deed  absolute  in  xtu  terms,  given  up- 
46  L.R.A.(N.S.) 


wards  of  forty  years  before  the  cutting, 
although  there  was  evidence  that  the  de- 
fendant and  his  grantors  had  taken  wood 
and  timber  whenever  they  desired. 

In  Goette  v.  I^ane,  111  Ga.  400,  36  S.  E. 
768,  the  court  said  that  the  words  *'at  any 
time  within  reason"  did  not  in  fact  add  any- 
thing to  the  deed,  because  in  the  abeenoe  of 
such  words  a  reasonable  time  would  be  im- 
plied. 

A  deed  which  purports  to  convey  to  the 
grantees  "and  their  heirs  and  assigns  for- 
ever" certain  timber  on  a  certain  parcel  of 
land,  "with  the  right  to  enter  upon  said 
land  with  full  turpentine  and  mill  privi- 
leges, to  wit,  first  to  turpentine  ,said  timber 
and  then  to  use  the  same  for  milling  pur- 
poses," is  not  varied  by  parol  testimony  that 
the  parties  agreed  that  the  timber  should  be 
cut  and  removed  within  a  reasonable  time, 
and  that  at  most  wittiin  four  years.  McNair 
&  W.  Land  Co.  v.  Adams,  64  Fla.  650,  46 
So.  492. 

In  McRae  v.  Stillwell,  111  Ga.  66, 65  L.R.A. 
613,  36  S.  E.  604,  the  court  said:  "It 
is  true  that  the  effect  of  the  paper  is  to 
pass  title  to  the  timber,  but  the  estate  in 
the  timber  is  determinable,  and  comes  to  an 
end  after  a  lapse  of  time  which  would  be  a 
reasonable  time  to  be  allowed  to  the 
grantees  to  enter  and  remove  the  timber 
from  the  land.  Under  this  construction, 
after  the  lapse  of  a  reasonable  time  the 
timber  again  becomes  the  property  of  the 
grantor.  Such  a  construction  prevents  the 
anomaly  which  is  apparent  in  Boults  v. 
Mitchell,  16  Pa.  371,  and  Hoit  v.  Stratton 
Mills,  54  N.  H.  109,  20  Am.  Rep.  119,  where 
the  instrument  under  construction  in  each 
case  waa  held  to  authorize  an  entry  for  the 
purpose  of  removing  the  timber  only  for  a 
reasonable  time,  and  that  an  entry  after 
the  lapse  of  such  a  time  was  unlawful,  but 
that,  the  timber  still  belonging  to  the  person 
making  the  unlawful  entry,  the  value  there- 
of should  not  be  taken  into  account  in  esti- 
mating the  damages  for  the  trespass." 

In  Hall  v.  Eaatman,  G.  &  Co.  89  Miss.  588, 
43  So.  2,  the  contract  provided  for  the  sale 
of  a  large  tract  of  timber  "now  or  hereafter 
growing,  standing,  lying,  or  being"  on  the 
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Atl.  622;  Lillibridge  v.  Lackawanna  Coal 
Co.  143  Pa.  293,  13  L.R.A.  627,  24  Am.  St. 
Rep.  544,  22  Atl.  1035,  17  Mor.  Min.  Rep. 
412;  Pennsylvania  Salt  Mfg.  Co.  v.  Keel,  54 
Pa.  9;  Finnegan  v.  Pennsylvania  Trust  Co. 
5  Pa.  Super.  Ct.  124;  Montooth  v.  Gamble, 
123  Pa.  240,  16  Atl.  594;  Re  Hancock,  7 
Kulp,  36;  Finnegan  v.  Stineman,  45  Pittsb. 
L.  J.  68;  Armstrong  v.  Caldwell,  53  Pa. 
284,  13  Mor.  Min.  Rep.  252;  Barnes  v. 
MawBon,  1  Maule  &  S.  84,  14  Revised  Rep. 
397;  Clement  v.  Youngman,  40  Pa.  346,  5 
Mor.  Min.  Rep.  230;  Barker  v.  Dale,  3 
Pittsb.  190,  Fed.  Cas.  No.  988,  8  Mor.  Min. 
Rep.  597;  Griffin  v.  Fairmont  Coal  Co.  59 
W.  Va.  480,  2  L.R.A.(N.S.)  1115,  63  S. 
E.  24;  List  v.  Cotts,  4  W.  Va.  643;  Low  v. 

land,  etc,  but  provided  that,  as  to  each  40- 
acre  tract  described  in  the  contract,  the  deed 
should  continue  and  remain  in  force  until 
the  grantee  commenced  '*to  cut  and  lumber 
the  same,  and  for  one  year  thereafter,  and 
then  to  become  void  and  of  no  effeot."  The 
contract  did  not  provide  when  the  cutting 
should  commence,  but  the  court  held  that  it 
should  commence  within  a  reasonable  time. 
This  case,  however,  is  not  of  very  much  im< 
portance  upon  the  general  quesluon,  as  the 
court  itself  said  that  it  was  a  peculiar  con- 
:  tract  and  must  be  governed  entirely  by  the 
terms  of  the  contr»^  itself. 

A  parol  license  to  cut  and  carrv  away 
timber,  when  no  time  is  mentioned,  must 
be  acted  upon  within  a  reasoiHi.bIe  time,  or 
rights  £hereunder  will  be  terminated. 

Gilmore  v.  Wilbur,  12  Pick.  120,  22  Am. 
Dec.  410;  Hill  v.  Hill,  113  Mass.  103, 18  Am. 
Rep.  455;  Hill  v.  Cutting,  113  Mass.  107; 
Snvder  v.  East  Bay  Lumber  Co.  135  Mich. 
31,"  97  N.  W.  49;  Dempster  v.  Russell,  2 
D.  L.  R.  14. 

Where  the  contract  provides  that  the  cut- 
ting shall  be  completed  within  a  fixed  time 
after  it  has  been  commenced,  but  no  time 
for  commencing  the  same  is  specified,  it  has 
been  held  that  it  must  be  considered  to 
have  been  within  the  contemplation  of  the 
parties  that  the  cutting  would  conunence 
within  a  reasonable  time;  and  this  has  been 
held  even  in  jurisdictions  which  hold  that 
the  timber  need  not  be  cut  and  removed 
within  a  reasonable  time,  unless  there  is 
some  express  provision  of  the  contract  so 
specifying.  Flagler  v.  Atlantic  Coast  Lum- 
ber Corp.  89  S.  C.  328,  71  S.  E.  849;  Mc- 
Clary  v.  Atlantic  Coast  Lumber  Corp.  90 
S.  C.  153,  72  S.  E.  145. 

But  in  Gay  Mfg.  Co.  v.  Hobbs,  128  N.  C. 
46,  83  Am.  St  Rep.  661,  38  S.  E.  26,  it  was 
held  that  a  contract  which  provided  for  five 
years  for  cutting  and  removing  the  timber 
after  the  grantee  commenced  to  cut  it, 
which  did  not  provide  any  time  within  which 
he  should  commence  to  cut,  was  void  for 
indefiniteness. 

The  position  .  of  the  Louisiana  court  is 
not  entirely  clear,  burt  it  would  seem  that 
thev  have  adopted  the  view  that  unless  the 
46  L.R.A.(N.S.) 


County  Ct.  27  W.  Va.  785;  Wardell  v.  Wat- 
son, 93  Mo.  107,  5  S.  W.  606. 

Where  grantee  fails  to  operate,  grantor's 
remedy  for  royalty  is  by  proper  action  in 
damages,  not  forfeiture. 

Bar  ringer  &  A.  Mines  k  Mining,  p.  100; 
GuflFy  V.  Hukill,  34  W.  Va.  49,  8  L.R.A. 
759,  26  Am.  St.  Rep.  901,  11  S.  E.  764; 
Shenandoah  Land  &  A.  Coal  Co.  v.'  Hise,  92 
Va.  238,  23  S.  E.  303;  Kentucky  River  Nav. 
Co.  V.  <Com.  13  Bush,  435;  Krentz  v.  Mc- 
Knight,  53  Pa.  319,  6  Mor.  Min.  Rep.  314. 

Unless  sold  for  immediate  severance,  tim- 
ber is  real  estate. 

Asher  Lumber  Co.  v.  Cornett,  23  Ky.  L. 
Rep.  602,  63  S.  W.  974;  Dils  v.  Hatcher,  24 
Ky.  L.  Rep.  826,  69  S.  W.  1092;  Cain  v. 
McGuire,  13  B.  Mon.  340;  Byassee  v.  Reese, 

timber  is  cut  and  removed  within  a  reason- 
able time,  the  title  thereto  is  lost. 

Thus,  in  Shepherd  v.  Davis  Bros.  Lumber 
Co.  121  La.  1011,  46  So.  999,  it  was  held  that 
the  Aonfizing  of  the  time  in  a  contract  for 
the  sale  of  timber  was  immaterial,  in  view 
of  the  fact  that  in  case  the  purchaser  de- 
layed unreasonably  in  the  matter,  the  ven- 
dor could  call  upon  the  courts  to  supply  the 
defect  in  the  contract  in  that  respect  by 
fixing  the  time. 

So,  in  Palmet  v.  Vernon  Lumber  Co.  125 
La.  31,  51  So.  58,  where  there  had  been  a 
judicial  sale  of  lumber  without  the  time 
for  removal  fixed,  the  court  said  that  the 
only  right  of  the  owner  of  the  land  was 
to  call  upon  the .  purchaser  to  remove  the 
timber  within  a  reasonable  time. 

In  the  following  cases,  the  courts,  also 
holding  that  the  owner  of  the  timber  has 
only  a  reasonable  time,  construe  the  phrase 
to  mean  a  reasonable  time  to  enter  upon  the 
land,  the  title  to  the  timber  not  being  af- 
fected: 

Heflin  v.  Bingham,  56  Ala.  566,  28  Am. 
Rep.  776;  Magnetic  Ore  Co.  v.  Marbury 
Lumber  Co.  104  Ala.  465,  27  L.R.A.  434,  63 
Am.  St.  Rep.  73,  16  So.  633;  Goodson  v. 
Stewart,  154  Ala.  660,  46  So.  239;  Ward 
V.  Moore,  —  Ala.  — ,  61  So.  303;  Howe  v. 
Batchelder,  49  N.  H.  204;  Hoit  v.  Stratton 
Mills,  54  N.  H.  109,  20  Am.  Rep.  119;  Smith 
V.  Furbish,  68  N.  H.  123,  47  L.R.A.  226,  44 
Atl.  398;  Kidder  v.  Flanders,  73  N.  H.  346, 
61  Atl.  675;  Warren  v.  Leland,  2  Barb. 
613 ;  Keystone  Lumber  &  Min.  Co.  v.  Brooks, 
66  W.  Va.  512,  64  S.  E.  614;  Electro  Metal- 
lurgical Co.  V.  Montgomery,  70  W.  Va.  754, 
74  S.  E.  994. 

As  was  said  in  Listen  v.  Chapman  &  D. 
Land  Co.  77  Ark.  116,  91  S.  W.  27,  this  doc- 
trine involves  some  anomalies,  if  not  con- 
tradictions, in  the  law. 

In  Michigan  apparently  the  rule  is  that 
where  no  time  for  the  removal  of  the  tim- 
ber is  specified  in  the  contract,  the  timber 
must  be  removed  virithin  a  reasonable  time, 
but  the  title  to  the  timber  is  not  forfeited 
to  the  owner  of  the  land  unless  the  latter 
has  given  notice  to  remove,  and  the  owner 
of  the  timber  has  had  reasonable  time  after 
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4  Met.  (Ky.)  372,  83  Am.  Dec.  481;  Com. 
V.  Finley,  15  Ky.  h.  Rep.  572;  Mosa  y. 
Meshew,  8  Bush,  187;  Tilford  v.  Dotson,  106 
Ky.  755,  51  S.  W.  583;  Claflin  v.  Carpenter, 
4  Met.  580,  38  Am.  Dec.  381;  Owens  v. 
Lewis,  46  Ind.  495,  15  Am.  Rep.  295;  Pat- 
tison's  Appeal,  61  Pa.  294,  100  Am.  Dec. 
637;  Craddock  v.  Riddlesbarger,  2  Dana, 
206;  Bear-Camp-River  Co.  v.  Woodman,  2 
Me.  407;  Chitty,  Contr.  301. 

Claimants  from  the  same  grantor  need  not 
trace  to  commonwealth. 

Edwards  v.  Mattingly,  107  Ky.  332,  53 
8.  W.  1032;  Bloomingdale  v.  DuRell,  1 
Idaho,  33;  Peckham  Iron  Co.  v.  Harper,  41 
Ohio  St.  100;  Sayre  ▼.  Mohney,  35  Or.  141, 
56  Pac.  526;  Coward  ▼.  Clanton,  79  CaL 
23,  21  Pac.  359. 


The  grantor  is  estopped  to  assert  title 
against  third  persons. 

Wood's  Appeal,  92  Pa.  379,  37  Am.  Rep. 
694;  Van  Rensselaer  y.  Kearney,  11  How. 
297,  13  L.  ed.  703. 

A  purchaser  takes  subject  to  restriction 
or  servitude  in  title. 

Jones,  Easements,  §§  118-120;  Gibeon  y. 
Porter,  12  Ky.  L.  Rep.  917,  16  S.  W.  871. 

Messrs.  Jouett  &  Jonett,  with  Mr.  A. 
F.  Byrd,  for  appellee: 

The  writing  under  which  plaintiff  claima 
title,  though  under  seal,  is  not  a  deed,  but 
only  an  executory  contract. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabash, 

St.  L.  ft  P.  R.  Co.  4  Inters.  Com.  Rep.  578, 

9  C.  C.  A.  659,  27  U.  S.  App.  1,  61  Fed. 

'993;   2  Am.  &  Eng.  Enc.  Law,  2d  ed.  90, 


notice  to  do  so.  Huron  Land  Co.  v.  Davi- 
son, 131  Mich.  86,  90  N.  W.  1034.  To  the 
same  effect,  Ferguson  v.  Arthur,  128  Mich. 
297,  87  N.  W.  259. 

The  same  rule  was  held  to  apply  in  St. 
James  v.  Erskine,  155  Mich.  606,  119  N.  W. 
897,  where  the  deed  gave  the  right  to  enter 
upon  the  land  and  cut  and  remove  the  tim- 
ber "at  any  time  thereafter." 

In  Wait  V.  Baldwin,  60  Mich.  622,  1  Am. 
St.  Rep.  551,  27  N.  W.  697,  where  a  deed 
contained  the  words  '^excepting  timber 
therein,"  it  was  held  that  the  right  of  the 
grantor  of  the  land  in  the  timber  was  not 
revocable,  nor  could  it  be  terminated  at  the 
will  of  the  owner  or  grantee  of  the  land,  nor 
by  notice  to  remove  the  timber.  But  in 
Huron  Land  Co.  v.  Davison,  supra,  the  court 
said  that  they  did  not  feel  bound  by  the 
language  used  in  the  foregoing  opinion. 

In  Wood  v.  Elliott,  51  Mich.  320,  16  N. 
W.  666,  where  the  grantee  of  certain  wood 
and  timber  was  "to  have  his  own  time  to 
remove"  the  same,  it  was  held  that  a  sub- 
sequent grantee  of  the  land  at  the  most 
could  only  by  giving  notice  to  the  grantee 
of  the  timber  require  him  to  remove  it  with- 
in a  reasonable  time. 

Unlimited  time  inferred  from  terms  of  con- 
tract. 

In  a  few  cases  arising  in  jurisdictions 
asserting  the  rule  that  ordinarily  the  term 
of  a  reasonable  time  for  removal  will  be 
inferred,  it  has  been  held  that  the  terms  of 
the  contract  are  such  that  the  parties  muRt 
have  contemplated  that  the  owner  of  the 
timber  should  not  be  limited  to  a  reasonable 
time  to  remove  the  same. 

Thus,  in  Baker  v.  Kennv,  145  Iowa.  638, 
139  Am.  St.  Rep.  456,  124  N.  W.  901,  the 
court  held  that  the  language  of  the  contract 
clearly  indicated  that  the  parties  intended 
a  perpetual  right  of  entry  upon  the  land  for 
the  removal  of  the  timber  and  "growth  of 
timber  thereon,"  although  the  contract  itself 
w^as  labeled  "bill  of  sale,"  and  a  part  of  the 
description  in  the  warranty  was  of  "goods 
and  chattels,"  and  the  instrument  itself 
was  recorded  in  the  chattel  mortgage  record. 
4?  L.R.A.(N.S.) 


The  court  said:  "The  language  of  the  in- 
strument before  us  indicates  that  the  par- 
ties contemplated  the  right  on  the  part  of 
defendant  and  his  administrator  or  assigns 
to  take  timber  and  growth  of  timber  from 
the  described  land.  There  is  not  only  a 
failure  to  fix  a  time  limit,  but  the  habendum 
clause  expressly  describes  the  right  as  one 
which  is  to  exist  forever.  It  is  true  in 
neither  the  granting  clause  nor  the  haben- 
dum are  the  neirs  of  the  grantee  mentioned, 
and  at  common  law  the  grant  would  be  con- 
strued to  be  for  life  only.  But  in  this 
state  *the  term  "heirs"  or  other  technical 
words  of  inheritance  are  not  necessary  to 
create  and  convey  an  estate  in  fee  simple.'  *' 

So,  in  Baxter  y.  Mattox,  106  Ga.  344,  32 
S.  £.  94,  the  deed  conveyed  the  timber  and 
growing  trees  "suitable  for  saAvmill  pur- 
poses and  being  manufactured  into  lumber 
now  upon,  or  that  may  hereafter  gkow 
upon,"  the  land,  and  also  conveyed  to  the 
grantee,  his  heirs  and  assigns,  the  right  and 
privilege  "now  and  at  any  and  aU  times 
hereafter"  to  enter  upon  the  land  for  the 
purpose  of  cutting  such  timber.  It  was 
held  that  the  terms  of  the  deed  clearly  man- 
ifested an  intention  on  the  part  of  the  gran- 
tor to  convey  to  the  grantee  a  perpetual 
right  to  enter  upon  the  land  and  cut  and 
remove  the  timber  and  trees.  The  court 
said:  "If  it  be  possible  to  convey  such 
a  license  in  perpetuity,  it  would  be  diffi- 
cult to  conceive  how  such  an  intention  could 
be  more  clearly  expressed  than  it  is  in  this 
deed." 

A  deed  conveying  certain  marked  and 
described  trees  to  the  grantee,  "his  heirs 
and  assigns  forever,"  with  the  full  and  un- 
reserved right  of  w^ay  over  and  through  the 
land  of  the  grantor,  or  any  other  lands 
which  might  thereafter  be  owned  or  con- 
trolled by  him,  for  the  manufacture  and  re- 
moval "at  any  time"  of  the  grantee's  tim- 
ber, and  with'  the  further  right  of  cutting 
and  using  "at  any  time"  all  timber  neces- 
sary for  the  manufacture  or  removal  of 
the  timber  purchased,  has  been  held  to  con- 
vey an  estate  in  fee  which  is  not  terminated 
and  forfeited  by  the  lapse  of  a  reasonable 
time    l)ofore    the    removal    thereof.      North 
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94;  Dreisbach  v.  Serfass,  126  Pa.  32,  3 
L.RJL.  836,  17  Atl.  513. 

A  contract,  to  be  binding  upon  either 
party,  must  be  mutual  in  its  terms  and 
binding  upon  both. 

Northup  V.  Ward,  12  Ky.  L.  Rep.  736, 
15  S.  W.  247;  Litz  v.  Goosling,  93  Ky.  185, 
21  L.R.A.  127,  19  S.  W.  627;  Jones  v.  Noble, 
3  Bush,  694;  Wilkinson  v.  Heavenrich,  58 
Mich.  674,  65  Am.  Rep.  708,  26  N.  W.  139; 
Allen  v.  New  Domain  Oil  &  Gas  Co.  24  Ky. 
L.  Rep.  2169,  73  S.  W.  747;  Boucher  v. 
Vanbuskirk,  2  A.  K.  Marsh.  345;  Berry  v. 
Frisbie,  120  Ky.  337,  88  S.  W.  558;  Hug- 
gins  V.  Daley,  48  L.R.A.  320,  40  C.  C.  A. 
12,  99  Fed.  606,  20  M6r.  Min.  Rep.  377; 
Lowe  V.  Ayer-Lord  Tie  Co.  29  Ky.  L.  Rep. 
1302,  97  S.  W.  383. 


The  fact  that  a  writing  is  under  seal  does 
not  necessarily  imply  a  consideration. 

Buford  y.  McKee,  1  Dana,  108;  7  Am.  k 
£ng.  £nc.  Law,  2d  ed.  93,  94. 

Timber  sold  and  conveyed  to  be  remoyed 
within  a  certain  time  is  a  sale  only  of  so 
much  timber  as  is  removed  within  the  time. 

Chestnut  v.  Green,  120  Ky.  386,  86  S.  W. 
1122;  Jackson  v.  Hardin,  27  Ky.  L.  Rep. 
1111,  87  S.  W.  1119;  Bell  County  Land  & 
Coal  Co.  V.  Moss,  30  Ky.  L.  Rep.  6,  97  S. 
W.  3Q4;  Boisaubin  v.  Reed,  1  Abb.  App. 
Dec.  161;  Pease  v.  Gibson,  6  Me.  81;  War- 
ren V.  Leland,  2  Barb.  622;  Monroe  v. 
Bowen,  26  Mich.  623;  Kennedy  y.  Dawson, 
96  Mich.  83,  55  N.  W.  616;  Saltonstall  y. 
Little,  90  Pa.  422,  35  Am.  Rep.  683;  Reed 
V.  Merrifield,  10  Met.  155;  Fletcher  v.  Liv- 


Georgia  Co.  y.  Bebee,  128  Ga.  563,  57  S.  E. 
873.  The  court  said:  "The  grantee's  right 
of  entry  for  the  purpose  of  manufacturing  or 
removing  the  timber  was  not  limited,  but 
llie  privilege  was  indefinite;  or,  to  use  the 
words  of  the  grantor,  he  could  exercise  this 
right  'at  any  time.'  Likewise,  the  grantee 
was  not  in  any  manner  restricted  to  the 
time  in  which  he  could  use  other  timber 
belonging  to  the  grantor  necessary  to  man- 
ufacture and  remove  the  trees  purchased 
from  the  grantor's  land.  If  it  be  possible 
to  frame  a  conveyance  creating  an  estate  in 
trees  with  a  perpetual  right  of  entry  to  cut 
and  remove  them  from  the  land,  this  deed 
has  that  effect.  It  may  bear  harshly  upon 
the  owner  of  the  soil,  but  as  it  was  com- 
petent for  him  to  make  such  a  contract  as 
this,  he  must  abide  the  consequences  of  his 
own  deed." 

And  in  Cawthon  v.  Stearns  Culver  Lum- 
ber Co.  60  Fla.  313,  53  So.  738,  it  was  held 
that  as  the  conveyance  was  of  "all  the  pine 
timber  suitable  for  saw  logs  that  there  is 
now  or  may  be  hereafter"  on  the  land,  "with 
privilege  of  free  ingress  and  egress  at  any 
and  all  times"  for  the  purpose  of  removing 
the  timber,  the  mere  lapse  of  sixteen  years 
does  not  terminate  the  grantee's  right  to 
take  the  timber,  no  other  circumstances  of 
injury  or  undue  advantage  being  shown. 
The  court  said:  "While,  in  a  conveyance  of 
growing  timber  intended  to  be  removed 
from  the  land,  where  no  time  is  specified  for 
the  removal,  a  reasonable  time  may  be  im- 
plied, to  be  determined  from  all  the  facts 
and  circumstances  of  the  particular  case, 
yet  whfere  the  conveyance  contemplates  fu- 
ture gn^owth  of  at  least  some  of  the  trees 
before  their  removal,  and  an  indefinite  right 
to  remove  is  given,  even  though  an  intention 
to  remove  the  timber  appears  by  the  con- 
veyance, the  mere  passage  of  time  without 
removal  may  not  of  itself,  in  the  absence 
of  injury  or  undue  advantage,  terminate 
the  vendee's  right  to  take  the  timber  from 
the  land." 

A  deed  conveying  all  the  trees  and  tim- 
bers standing  and  growing  on  the  land  for- 
ever, with  free  liberty  to  cut  and  carry  away 
the  trees  and  timber  at  all  times,  at  the 
46  L.R.A.(N.S.) 


pleasure  of  the  grantee  forever,  was  held 
in  Clap  V.  Draper,  4  Mass.  266,.  3  Am.  Dec. 
215»  to  entitle  the  grantee  to  maintain  tres- 
pass against  the  owner  for  cutting  down  the 
trees. 

Unlimited  time  inferred  from  failure  to  fix 

definite  time. 

In  still  other  jurisdictions  it  is  l^eld  that 
a  conveyance  or  reservation  of  timber  with- 
out condition  vests  absolute  title  in  the 
trees,  and  the  courts  will  not  import  a  pro- 
vision that  the  same  is  to  be  removed  m  a 
reasonable  time. 

Howard  v.  Lincoln,  13  Me.  122;  Butter- 
field  Lumber  Co.  v.  Guy,  92  Miss.  361,  15 
L.K.A.(N.S.)  11^3,  131  Am.  St.  Rep.  540, 
46  So.  79;  Goodwin  v.  Hubbard,  47  Me. 
595;  Gregg  v.  Birdsall,  53  Barb.  402;  Rob- 
inson V.  &€,  20  N.  C.  (4  Ired.  K)  186; 
Knotts  V.  Hydrick,  12  Rich.  L.  314;  Wilson 
Lumber  Co.  v.  D.  W.  Alderman  &  Sons  Go. 
80  S.  C.  106,  128  Am.  St.  Rep.  866,  61  S. 
E.  217;  Skamania  Boom  Co.  v.  Youmans. 
64  Wash.  94,  116  Pac.  646;  Bardon  v. 
O'Brien,  140  Wis.  191,  133  Am.  St.  Rep. 
1066,  120  N.  W.  827;  Stukeley  y.  Butler, 
Hobart,  168;  Lyford's  Case,  11  Coke,  46. 

So,  in  Butterfield  Lumber  Co.  v.  Guy,  92 
Miss.  361.  16  L.R.A.(N.S.)  1123,  131  Am. 
St.  Rep.  640,  46  So.  79,  it  was  held  that 
where  standing  timber  is  real  estate,  no 
implied  contract  of  removal  within  a  rea- 
sonable time  arises  from  an  absolute  con- 
veyance of  it,  noncompliance  with  which 
will  result  in  a  forfeiture.  The  court  said: 
"The  interest  of  the  purchaser  of  this  tim- 
ber under  his  deed  has  no  less  claim  to  the 
protection  of  the  law  than  the  interest 
which  the  seller  retains  in  the  soil.  The 
seller  of  this  timber  seeks  to  have  the  court 
do  that  which  is  in  plain  con  filet  with  the 
rights  which  he  has  conveyed.  By  war- 
ranty deed  he  has  sold  this  timber,  received 
money  for  it,  and  now.  seeks  to  breach  his 
own  warranty  by  a  proceeding  in  an  equity 
court  to  cancel  his  deed,  and  declares  that 
his  vendee  did  not  get  what  he  warranted 
him  he  would  convey.  There  is  no  justice 
nor   equity    in   the   contention.     If   he   de- 
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ingston,  153  Maaa.  388,  26  N.  E.  1001 ;  King 
V.  Merriman,  38  Minn.  47,  35  N.  W.  570; 
Clark  V.  Quest,  64  Ohio  6t.  298,  43  N.  E. 
862;  Strong  ▼.  Eddy,  40  Vt  547;  Larson 
V.  Cook,  86  Wis.  664,  56  N.  W.  703;  Ford 
Lumber  k  Mfg.  Co.  v.  Cress,  132  Ky.  817, 
116  S.  W.  710. 

In  a  sale  of  timber  where  no  time  is  fixed 
for  its  removal,  the  law  implies  that  it 
shall  be  removed  within  a  reasonable  time. 

Morris  v.  Sanders,  10  Ky.  L.  Rep.  1433, 
43  6.  W.  733;  Howe  v.  Batchelderj  49  N. 
H.  204;  Warren  v.  Leland,  2  Barb.  613; 
Mathews  v.  Mulvey,  38  Minn.  342,  37  N.  W. 
794;  Heflin  v.  Bingham,  56  Ala.  566,  28 
Am.  Rep.  776;  Gilmore  v.  Wilbur,  12  Pick. 
120,  2  Am.  Dec.  410;  HUl  v.  Hill,  113  Mass. 
103,  18  Am.  Rep.  455;   Boults  v.  Mitchell, 


15  Pa.  371;  Andrews  v.  Wade,  3  Sadler 
(Pa.)  133,  6  Atl.  48;  Goette  v.  Lane,  111 
Ga.  400,  36  S.  E.  768;  Union  Tanning  Co. 
V.  Shug,  22  Pa.  Co.  Ct.  647;  Patterson  v. 
Graham,  164  Pa.  234,  30  Ati.  247;  Kincaid 
V.  McGowan,  88  Ky.  91,  13  LJLA.  289,  4 
6.  W.  802. 

What  is  a  reasonable  time  for  the  re- 
moval, see  Morris  v.  Sanders,  19  Ky.  L. 
Rep.  1433,  43  6.  W.  733;  Gay  Mfg.  Ca  ▼. 
Hobbs,  128  N.  C.  46,  83  Am.  St.  Rep.  661, 
38  6.  £.  26;  Hill  v.  Hill,  113  Mass.  103,  18 
Am.  Rep.  455. 

Carroll,  J.,  delivered  the  opinion  d  the 
court: 

In  July,  1874,  John  D.  Spencer  and  his 
wife  signed  and  acknowledged  the  follow 


sired  to  limit  the  title  which  he  conveyed, 
he  should  have  placed  it  in  the  contract.  If 
it  had  been  his  purpose  to  grant  him-  a  li- 
cense merely  to  enter  the  land  and  cut  the 
trees,  his  contract  should  have  been  drawn 
so  as  to  express  this  intention.  Not  having 
done  so,  it  is  not  for  use,  at  his  instance, 
to  give  to  this  contract  an  intention  which 
deprives  the  vendee  of  his  property,  and  is 
contradictory  of  the  terms  of  tne  deed  made 
by  the  vendor." 

In  Kentucky,  it  has  been  held  that  it  is 
the  law  that  if  timber  be  excepted  in  a  deed 
the  title  remains  in  the  grantor,  and  if  the 
deed  is  silent  as  to  the  time  of  removal,  and 
there  is  nothing  in  the  other  provisions  of 
the  deed,  or  the  situation  of  the  parties,  or 
the  circumstances  surrounding  them  when 
the  deed  was  executed,  to  show  that  a  sever- 
ance of  the  timber  from  the  land  was  con- 
templated, the  grantor's  title  to  the  timber 
is  not  lost  or  defeated  bv  his  failure  to 
remove  it  in  a  reasonable  time.  Ford  Lum- 
ber Co.  V.  Comett,  146  Ky.  457,  142  S.  W. 
718.  It  should  be  noted  that  this  case  was 
an  action  for  the  value  of  the  timber. 

So,  in  Hicks  v.  Phillips,  146  Ky.  305,  47 
L.R.A.(N.S.)  — ,  142  S.  W.  394,  it  was  held 
that  a  grantor  who,  in  conveying  his  real 
estate,  reserved  certain  described  timber 
growing  upon  the  property,  does  not,  unless 
there  is  something  to  show  that  the  parties 
intended  that  it  should  be  severed  from  the 
land,  lose  his  title  by  failure  to  remove  it 
within  a  reasonable  time.  This  was  an  ac- 
tion by  the  grantee  of  the  land  to  quiet 
title. 

But  if  the  timber  is  sold  or  reserved  in  a 
deed  in  contemplation  of  its  immediate  sev- 
erance from  the  soil,  then  it  must  be  re- 
moved within  a  reasonable  time. 

Davidson  v.  Moore,  18  Kv.  L.  Rep.  563, 
37  S.  W.  260;  Morris  v.  Sanders,  19  Ky. 
L.  Rep.  1433.  43  S.  W.  733;  Asher  Lumber 
Co.  V.  Comett,  23  Kv.  L.  Rep.  602,  63  S.  W. 
074;  Dila  v.  Hatcher,  24  Ky.  L.  Rep.  826,  69 
S.  E.  1092 ;  Hogg  V.  Frazier,  24  Ky.  L.  Rep. 
930,  70  S.  W.  291 ;  Siler  v.  Louisville  Prop- 
erty Co.  32  Kv.  L.  Rep.  911,  107  S.  W.  266; 
Evans  v.  Dob'bs,  33  Ky.  L.  Rep.  1053,  112 
S.  W.  667:  Gates  v.  Yeargin,  —  Ky.  — , 
46  L.R.A.(y.S.) 


1 115  S.  W.  794;  HiekB  v.  Phillips,  146  Ky. 
1305,  47  L.R.A.(N.S.)  — ,  142  S.  W.  304; 
Ford  Lumber  Co.  v.  Cornett,  146  Ky.  457, 
142  S.  W.  718;  Eastebk  Kentugkt  Min- 
eral ft  Timber  Co.  v.  Swaitn-Dat  Lumbdk 
Co.4  Hounshell  v.  Miller,  153  Ky.  530,  155 
S.  W.  1148;  Kentucky  Coal  ft  Timber  De- 
velopment Co.  V.  enroll  Hardwx>od  Lomber 
Co.  154  Kv.  523,  167  6.  W.  1109. 

Thus,  where  the  grantor  of  land  reeerres 
to  himself  all  the  chestnut  oak  bark  "now 
growing  upon  the  land,"  the  law  will  imply 
an  intention  to  remove  the  same  within  a 
reasonable  time,  and  failure  to  remove  it 
within  fifteen  years  will  forfeit  the  right 
thereto.  Morris  v.  Sanders,  19  Ky.  L.  lUp. 
1433,  43  S.  W.  733. 

So,  where  a  deed  reserving  the  timber  on 
the  land  conveyed  provides  that  the  grantor 
shall  have  "sufficient"  time  to  remove  it, 
''unavoidable  circumstances  considered,  be 
what  they  mav,"  it  was  held  that  a  reflAon- 
able  time  would  be  inferred.  Siler  v.  Louia- 
ville  Property  Co.  32  Ky.  L.  Rep.  911,  107 
S.  W.  266. 

And  where  the  sale  was  of  all  of  the 
timber  suitable  for  staves,  and  the  grantee 
agreed  to  cut  a  certain  amount  of  staves 
each  year,  it  was  held  that  the  contract 
clearly  implied  that  all  the  timber  would  be 
cut  within  a  reasonable  time.  Evans  v. 
Dobbs,  33  Ky.  L.  Rep.  1063,  112  S.  W.  667. 

In  Asher  Lumber  Co.  v.  Comett,  23  Ky. 
L.  Rep.  602,  63  S.  W.  974,  the  grantee  of 
certain  timber  was  given  five  years  in  whic^ 
to  remove  it,  but  in  case  he  desired  a  longer 
time  he  would  have  a  right  to  let  the  trees 
stand  on  the  land  "until  he  shall  desire  to 
remove  them."  Such  a  contract  was  held  to 
imply  that  the  parties  intended  that  the 
timber  should  remain  on  the  land  an  in- 
definite time,  as  it  did  not  contemplate  an 
immediate  severance  from  the  soil. 

The  position  of  the  Minnesota  court  is 
not  clear. 

In  Mathews  v.  Mulvey,  38  Minn.  342, 37  N. 
W.  794,  the  court  quotes  with  approval 
the  following  statement  from  an  earlier 
case:  "It  would  be  an  anomaly  in  the  law 
that  one  man  should  own  standing  timber 
on   the  land   of  another  with   no  right  d 
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ing  paper,  which  for  coiiTenience  we  will 
call  a  "deed,"  and  it  was  duly  recorded  in 
the  clerk's  oflfice  of  Wolfe  county:  "Know 
all  men  by  these  presents:  That  John  D. 
Spencer,  of  the  county  of  Wolfe,  and  state 
of  Kentucky,  and  Rebecca  Spencer,  wife  of 
John  D.  Spencer,  for  and  in  consideration  of 
$1,  and  other  considerations  hereinafter 
mentioned,  to  be  paid  by  Henry  C.  Howard, 
W.  E.  McKinney,  A.  L.  Qreer,  and  John  W. 
Greer,  the  receipt  of  which  is  hereby  ac- 
knowledged, do  hereby  grant,  bargain,  sell, 
and  convey  to  the  said  Howard,  McKinney, 
Greer,  and  Greer,  their  heirs  and  assigns 
forever,  the  undivided  seven  eighths  (i)  of 
the  minerals  and  timber,  with  the  right  of 
way  to  timber  and  minerals  when  the  same 
are  being  mined  and  worked.     Said  tract 


f  of  land  is  bounded  and  described  as  fol- 
lows, to  wit:  .  .  .  The  grantor  reserves 
one-eighth  interest  in  the  minerals  and  tim- 
ber of  said  land,  outside  of  the  seven  eighths 
conveyed,  and  is  to  share  with  grantees,  as 
above  mentioned.  That  is  to  say,  the  gran- 
tor is  to  receive  one  eighth  of  the  net  profits 
of  all  minerals  and  timber  taken  from  said 
tract,  so  soon  as  mining  operations  com- 
mence, said  grantor  also  reserving  of  the 
timber  herein  conveyed  a  sufficient  quantity 
for  mill,  fuel,  and  fencing,  for  his  own  use 
on  his  fisrm.  This  deed  is  not  to  embrace, 
or  intended  to  convey,  anything  but  the 
minerals  and  timber  as  stated,  and  not  to 
interfere  with  the  farming  interest  of  said 
territory,  only  so  far  as  is  necessary  to 
work  and  mine  minerals  and  getting  out 


entry  to  cut  and  take  it  away."  The  de- 
cision in  this  case  turns  upon  other  points, 
but  it  was  said  that  a  sale  of  all  of  the  pine 
timber,  the  grantee  "to  have  as  long  as  he 
wishes  to  cut  the  same,  provided  he  pays  the 
taxes  on  said  land,"  vests  the  title  at  once 
in  the  grantee,  and  the  latter  would  have 
a  right  to  enter  upon  the  land  and  cut  and 
remove  the  timber,  "certainly  for  a  reason- 
able time."  The  language  used  would  seem 
to  imply  that  the  grantee  had  a  right  in 
perpetuity. 

In  Texas,  'contracts  for  the  sale  of  stand- 
ing timber  which  are  in  the  form  of  a  deed, 
without  any  reference  as  to  the  cutting  of 
the  timber,  have  been  held  to  be  convey- 
ances of  the  timber  with  an  interest  in  the 
land  with  a  right  to  cut  at  any  time,  and 
there  will  not  be  imported  into  the  deed 
the  requirement  that  it  shall  be  cut  within 
a  reasonable  time.  Lodwidc  Lumber  Co. 
v.  Taylor,  100  Tex.  270,  123  Am.  St.  Rep. 
803,  98  S.  W.  238;  Jones  v.  Lodwick  Lum- 
ber Co.  —  Tex.  Civ.  App.  —,  99  S.  W.  736. 

But  if  the  contract  deals  with  the  timber 
as  personalty,  with  provisions  in  respect  to 
the  cutting,  etc.,  it  has  been  held  in  that 
state  that  the  purchaser  must  remove  it 
within  a  reasonable  time,  which  is  to  be 
determined  with  reference  to  the  circum- 
stances of  tbe  particular  case. 

Weaver  v.  King,  —  Tex.  Civ.  App.  — ,  98 
8.  W.  902;  Beauchamp  v.  Williams,  — -  Tex. 
Civ.  App.  — ,  116  S.  W.  130;  Montgomery 
County  Development  Co.  v.  Miller-Vidor 
Lumber  Co.  —  Pex.  Civ.  App.  — ,  189  S.  W. 
1015. 

And  this  is  true  although  the  contract 
may  contain  some  phrase  such  as,  "as  mudi 
time  as  he  needs,"  or  "as  is  convenient" 

Houston  Oil  Co.  v.  Boykin,  —  Tex.  Civ. 
App.  — ,  153  S.  W.  1176;  Houston  Oil  Co. 
v.  Hamilton,  —  Tex.  Civ.  App.  —,  168  S.  W. 
1194. 

How  reasonable  time  is  determined. 

In  determining  what  would  be  a  reason- 
able time  to  be  allowed  for  the  removal  of 
the  timber  from  the  land,  all  the  facts  and 
circumstances  of  the  case,  and  the  condi- 
tions surrounding  the  parties  at  the  time 
46  L.R.A.(N.S.) 


of  the  execution  of  the  contract,  should  be 
considered. 

Heflin  v.  Bingham,  56  Ala.  566,  28  Am. 
Rep.  776;  Liston  v.  Chapman  k  D.  Land 
Co.  77  Ark.  116,  91  S.  W.  27;  Garden  City 
Stave  k  Heading  Co.  v.  Sims,  84  Ark.  603, 
106  S.  W.  969;  Fletcher  v.  Lyon,  93  Ark. 
5,  123  S.  W.  801;  Earl  v.  Harris,  99  Ark. 
112,  137  S.  W.  806;  McNair  &  W.  Land  Co. 
V.  Adams,  64  Fla.  550,  45  So.  492;  Cbw- 
thon  V.  Steams  Culver  Lumber  Co.  60  Fla. 
313,  53  So.  738;  McNair  k  W.  Land  Co.  v. 
Parker,  64  Fla.  371,  59  So.  959;  Goette  v. 
Lane,  111  Ga.  400,  36  S.  £.  758;  Shippen 
Bros.  Lumber  Co.  v.  Gates,  136  Ga.  37,  70 
S.  E.  672;  Mills  v.  Ivey,  3  Ga.  App.  557,  60 
S.  E.  299;  Boults  v.  Mitchell,  15  Pa.  364; 
Dolan  V.  Baker,  10  Ont.  L.  Rep.  259. 

What  is  a  reasonable  time  is  dependent 
altogether  upon  the  local  condition  and  the 
peculiar  circumstances  of  each  case.  Cherry 
Lake  Turpentine  Co.  v.  Lanier  Armstrong 
Co.  10  Ga.  App.  339,  76  S.  E.  610. 

In  Heflin  v.  Bingham,  56  Ala.  566,  28 
Am.  Rep.  776,  the  court,  in  discussing  what 
is  a  reasonable  time,  said:  "What  is  a 
reasonable  time  is  necessarily  dependent 
on  the  nature  of  the  service,  and  is  gener- 
ally a  question  of  fact.  It  is  so  in  the 
present  case.  Still,  there  are  certain  rules 
not  to  be  lost  sight  of.  The  use  for  which 
the  timber  is  known  to  be  wanted;  the  cus- 
tom and  rule,  if  such  there  be,  of  felling  and 
removing  the  timber  as  the  capacity  of  the 
mill  may  require  it,  if  kept  reasonably  em- 
ployed,— are  among  the  inquiries  which 
should  be  made  in  determining  the  ques- 
tion of  reasonable  time.  The  accident  of  a 
failing  market,  or  undue  delay  in  rebuilding 
the  mill  after  its  destruction, — these,  and 
similar  disturbances,  should  exert  no  in- 
fluence with  the  jury.  But  when  the  mill 
was  destroyed  by  fire,  a  reasonable  time 
was  allowed  for  its  reconstruction." 

"The  /acts  are  to  be  ascertained  by  an 
inquiry  into  the  conditions  of  the  land  and 
timber,  the  obstacles  opposing,  and  the 
facilities  favoring,  and  the  conditions  sur- 
rounding, the  parties  at  the  time  the  con- 
tract was  made.  Wlien  all  the  circum- 
stances are  considered,  and  the  facte  are 
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timber."  By  regular  conveyances,  whatever 
right,  title,  and  interest  the  grantees  had 
under  this  deed  came  into  the  ownership  of 
the  appellant  company.  John  D.  Spencer 
died  in  1883,  and  in  1887-88  his  children 
and  heirs  at  law  conveyed  a  fee  simple  title 
to  all  the  land  embraced  In  the  boundary 
mentioned  in  the  above  instrument  to  re- 
mote vendors  of  the  appellee  company,  and 
by  regular  conveyance  the  estate  so  con- 
veyed came  into  the  possession  of  appellee. 
About  1902,  the  appellee  conunenced  to  cut 
and  remove  timber  from  the  land,  and  in 
1004  this  action  was  brought  by  the  appel- 
lant for  an  accounting,  and  to  recover  from 
appellee  the  value  of  the  timber  so  cut  and 
appropriated.  The  master  commissioner  to 
whom  the  case  was  referred  reported  that 


the  appellant  was  entitled  to  recover  $4,852, 
as  the  value  of  seven  eighths  of  the  timber 
cut  and  appropriated  by  appellee.  After- 
wards, upon  considering  the  case  on  excep- 
tions to  the  conunlssioner's  report,  the 
lower  court  entered  a  judgment  dismissing 
the  petition,  and  as  a  result  this  appeal  is 
prosecuted. 

A  number  of  reasons  are  advanced  by 
counsel  for  the  contesting  parties  in  support 
of  and  in  opposition  to  the  judgment  of  the 
lower  court;  but  we  have  reached  the  con- 
clusion that  the  controlling  decisive  questicm 
in  the  case  is  whether  the  deed  executed 
by  Spencer  should  be  treated,  as  con- 
tended by  counsel  for  appellant,  as  convey- 
ing to  the  grantees  therein  an  unconditional 
fee  simple  interest  in  the  timber  and  min- 


determined,  the  law  will  declare  whether 
reasonable  time  has  expired  for  cutting  and 
removing  the  timber  conveyed."  Liston  v. 
Chapman  &  D.  Land  Co.  77  Ark.  116,  91 
S.  W.  27. 

There  should  be  taken  into  consideration 
the  terms  of  the  contract  and  the  ascer- 
tained intention  of  the  parties  (Union  Tan- 
ning Co.  V.  Shug,  22  Pa.  Co.  Ct.  847)  ;  the 
character  and  location  of  the  land,  and  the 
accessibility  of  the  land  and  timber  (Earl 
V.  Harris,  99  Ark.  112,  137  S.  W.  806;  Hall 
V.  Eastman,  G.  &  Co.  89  Miss.  588,  119  Am. 
St.  Rep.  709,  43  So.  2;  Union  Tanning  Co. 
V.  Shug,  22  Pa.  Co.  Ct.  647 ;  Carson  v.  Three 
States  Timber  Co.  108  Tenn.  681,  69  S.  W. 
320)  ;  the  kind  and  quality  of  timber  (Earl 
V.  Harris,  99  Ark.  112,  137  S.  W.  806; 
Patterson  v.  Graham,  164  Pa.  234,  30  Atl. 
247;  Union  Tanning  Co.  v.  Shug  and  Car- 
son V.  Three  States  Lumber  Co.  supra) ; 
the  facilities  for  cutting  and  removing  the 
timber  (Earl  v.  Harris;  Carson  v.  Three 
States  Lumber  Co. ;  and  Patterson  v.  Graham, 
supra) ;  the  custom  or  rule  for  removing  the 
timber  according  to  the  capacity  of  the  mill 
(Heflin  v.  Bingham,  56  Ala.  566,  28  Am. 
Rep.  776) ;  and  the  seasonableness  of  the 
weather  during  the  time  that  has  elapsed 
(Earl  V.  Harris,  supra). 

Evidence  of  sickness  and  high  water  is 
admissible.  Jenkins  v.  Lykes,  19  Fla.  148, 
46  Am.  Rep.  19. 

And  the  purchaser  of  the  timber  is  en- 
titled to  have  taken  into  consideration  the 
slash y  character  of  the  land,  wet  seasons, 
and  the  difficulty  of  securing  workmen,  as 
having  prevented  a  prompt  removal  of  the 
timber.  Garden  City  Stave  &  Heading  Co. 
V.  Sims,  84  Ark.  603,  106  S.  W.  959  (three 
years  held  not  unreasonable  in  this  case). 

No  account  should  be  taken  of  the  time 
elapsing  between  a  conveyance  of  timber  and 
a  subsequent  conveyance  to  a  third  person 
of  the  land  subject  to  the  timber  deed,  in 
determining  whether  a  reasonable'  time  has 
elapsed  since  the  execution  of  the  timber 
deed,  as  against  a  successor  in  interest  of 
the  grantee  in  such  subsequent  deed.  Lis- 
ton v.  Cliapman  &  D.  Land  Co.  77  Ark.  116, 
91  S.  VV.  27. 
46  L.R.A.(NJS.) 


Likewise,  the  time  during  which  the 
grantee  of  the  timber  has  by  injunction  been 
prevented  from  operating  upon  the  Pjem- 
ises  should  be  excluded.  Carson  ▼.  Three 
States  Lumber  Co.  108  Tenn.  681,  69  8.  W. 
320. 

But  no  consideration  should  be  given  to 
the  convenience  or  inconvenience,  the  ability 
or  inability,  of  the  grantee,  caused  by  or 
resulting  from  the  magnitude  and  extent  of 
its  business,  and  numerous  other  Contracts 
tor  timber  to  which  the  grantor  is  not  a 
party.  Young  v.  Camp  Mfg.  Co.  110  Va. 
678,  66  S.  E.  843. 

And  the  nonconstruction  of  a  proposed 
railroad  in  contemplation  of  which  one  pur- 
chased certain  timber  and  mineral  rights 
near  the  proposed  line  doed  not  relieve  the 
grantee  from  the  consequences  of  failing  to 
remove  the  timber  and  materials  within  a 
reasonable  time.  Eastern  Kentucky  Min- 
eral &  Timber  Co.  v.  Swann-day  Lukbeb 
Co. 

What  is  a  reasonable  time,  the  facts  being 
agreed,  is  within  the  province  of  the  court 
to  determine.  Gilmore  v.  Wilbur,  12  Pidc 
120,  22  Am.  Dec.  410. 

A  witness  will  not  be  allowed  to  give  his 
opinion  as  to  what  is  a  reasonable  time. 
Brinson  v.  Kirkland,  122  Ga.  486,  50  S.  E. 
369. 

Where  a  contract  of  sale  of  standing 
timber  expressly  gives  a  reasonable  time  to 
cut  the  same,  parol  evidence  is  not  admis- 
sible to  show  that  by  "reasonable  time" 
was  meant  the  time  which  might  elapse 
before  a  sale  of  the  land  by  the  grantors, 
the  possibility  of  the  sale  having  been  men- 
tioned  between  the  parties  before  the  tim- 
ber contract.  Jenkins  v.  Lykes,  19  Fla. 
148.  45  Am.  Rep.  19. 

Inasmuch  as  the  question  of  what  is  a 
reasonable  time  for  exercising  the  privi- 
lege granted  in  a  deed  of  timber  not  specify- 
ing any  time  for  its  removal  is  one  of  fact 
to  be  determined  in  the  light  of  all  the 
facts  and  circumstances  surrounding  the 
transaction,  and  inasmuch  as  these  will  nec- 
essarily be  widely  variant  in  different  cases, 
it  cannot  be  determined  with  reference  to 
any  local  custom  of  usage,  unless  such  cus- 


1912. 


EASTERN  KY.  M.  &  T.  CO.  v.  SWANN-DAY  LtikBER  CO. 


681 


eralfl,  or,  as  insisted  by  counsel  for  appel- 
lee, as  only  conveying  to  the  grantees  the 
right  to  the  timber  and  minerals  upon  the 
condition  that  they  commenced  within  a 
reasonable  time  to  convert  it  into  salable  or 
manufactured  products.  If  the  deed  con- 
veyed the  fee  absolutely,  the  appellant 
should  succeed;  but  if  it  only  granted  the 
fee  with  the  condition  annexed  that  the 
grantees  should  begin  operations  within  a 
reasonable  time,  the  judgment  below  was 
correct. 

Having  this  view  of  the  question  of  law 
that  controls  the  case,  it  is  important  at  the 
outset  to  get  a  clear  understanding  of  the 
facts,  not  only  in  their  relation  to  the 
parties  at  the  time  the  contract  was  exe- 
cuted, but  subsequently,  as  these  facts  will 


furnish  valuable  aid  in  getting  at  the  in- 
tention of  the  parties,  and  assist  materially 
in  the  proper  construction  of  the  deed.  And 
it  is  a  well-settled  principle  in  the  law  of 
contracts  that,  when  the  instrument  in 
question  is  fairly  susceptible  of  more  than 
one  construction,  it  is  admissible  to  have 
the  aid  of  all  pertinent  extrinsic  facts  and 
circumstances  that  will  throw  light  on  the 
intention  of  the  parties  in  its  execution,  and 
enable  the  court  to  carry  out  their  purpose 
as  expressed  in  the  writing.  As  was  said 
in  Lexington  &  B.  S.  R.  Co.  v.  Moore,  140 
Ky.  614,  131  S.  W.  267 :  "In  the  construc- 
tion of  all  contracts,  the  intention  of  the 
parties  making  the  contract,  if  it  can  be 
arrived  at  from  a  consideration  of  the  in- 
strument, must  control,  and  in  aid  of  what 


torn  or  usage  is  so  general  and  imiversal  as 
to  have  become  necessarily  by  implication 
a  part  of  the  contract,  which  will  not  arise 
unless  the  custom  is  one  which  can  be  rea- 
sonably applied  to  the  particular  transac- 
tion under  investigation.  Goette  v.  Lane, 
ni  Ga.  400,  3d  S.  E.  768. 

Wliat  constitutes  a  reasonable  time  is  not 
to  be  determined  by  the  will  of  the  grantor. 
McNair  ft  W.  Land  Co.  v.  Adams,  64  Fla. 
560,  45  So.  402:  Patterson  v.  Graham,  164 
Pa.  234,  30  Atl.  247. 

A  contract  for  the  sale  of  timber  which 
stipulates  that  the  vendee  shall  cut  and  re- 
move the  same  as  expeditiously  as  possible 
requires  that  he  begin  to  cut  and  remove 
the  timber  promptly  after  the  contract  is 
made,  and  that  he  continue  to  cut  and  re- 
move the  same  expeditiously  from  that  date 
until  it  is  all  cut  and  removed;  and 
a  further  provision  of  the  contract  that 
he  shall  pay  the  taxes  if  he  fails 
to  remove  the  timber  within  five  years  does 
not  relieve  him  from  the  consequences  of 
failing  to  start  and  continue  the  work  with 
due  expedition.  Earl  v.  Harris,  09  Ark. 
1 12,  137  S.  \Y.  806. 

If  there  are  any  special  extrinsic  facts  or 
circumstances  tending  to  limit  the  period 
within  which  the  trees  should  be  removed 
in  order  to  take  them  within  a  reasonable 
time,  the  burden  of  proving  them  is  upon 
the  par^  asserting  a  termination  of  the 
estate.  Shippen  Bros.  Lumber  Co.  v.  Gates, 
136  Ga.  37,  70  S.  E.  672. 

So,  where  a  defendant  claiming  timber 
privileges  produces  the  oldest  recorded  deed 
conveying  such  privileges,  the  burden  is  on 
the  opposite  party  to  show  that  such  inter- 
est has  terminated,  unless  the  period  which 
the  grantees  had  for  removing  this  timber 
is  BO  short  or  so  long  as  to  warrant  the 
court  in  saying  as  a  matter  of  law  whether 
a  reasonable  time  for  its  exercise  has  not 
expired.  Brinoon  v.  Kirkland,  122  Ga.  486, 
50  S.  E.  369. 

And  the  court  cannot  determine  as  a 
matter  of  law  whether  a  reasonable  time  has 
expired  or  not,  except  in  extreme  cases 
where  the  period  is  very  short  or  verv  long. 
Brinson  v.  Kirkland,  122  Ga.  486,  60  S.  E. 
46  L.R.A.  (NJS.) 


369.  Ordinarily  the  question  is  for  the  jury. 
Earl  V.  Harris,  99  Ark.  112,  137  S.  W.  800; 
Jenkins  v.  Lykes,  19  Fla.  148,  45  Am.  Rep. 
19;  Goette  v.  Lane,  111  Ga.  400,  36  S.  E. 
768;  Allison  v.  Wall,  121  Ga.  822,  49  S.  E. 
831;  Shippen  Bros.  Lumber  Co.  v.  Gates, 
136  Ga.  37,  70  S.  E.  672;  Snyder  v.  East 
Bay  Lumber  Co.  135  Mich.  31,  97  N.  W.  49; 
Beauchamp  v.  Williams,  —  Tex.  Civ.  App. 
— ,  115  S.  W.  130. 

In  Boults  V.  Mitchell,  15  Pa.  364,  the 
court,  in  an  obiter  statement  which  recog-  • 
nizes  the  right  of  the  owner  of  the  land  to 
take  trees  under'  a  conveyance  by  giving 
a  reasonable  notice,  said  that  whether  or 
not  a  notice  is  reasonable  is  a  question  for 
the  jury  under  all  the  circumstances  of  the 
case,  teking  into  consideration  the  con- 
tract, the  intention  of  the  parties  at  the 
time  they  entered  into  it,  the  kind,  quality, 
and  quantity  of  timber;  its  locality  and 
proximity  to  a  stream  of  water;  the' quan- 
tity of  land  from  which  it  is  to  be  removed; 
and  in  fact  all  the  circumstances  that  sur- 
round the  transaction  at  the  time  it  oc 
curred. 

What  constitutes  reasonable  time. 

The  right  of  a  parol  licensee  to  remove 
timber  from  a  tract  of  8  acres  is  lost  by 
a  failure  to  remove  the  same  within  three 
vears,  where  the  contract  specified  no  time 
for  removal.  Hill  v.  Hill,  113  Mass.  103, 
18  Am.  Rep.  456. 

A  grantee  of  timber  above  a  certain  size, 
by  a  contract  giving  him  five  years  to  re- 
move the  same,  ''said  term  to  commence 
from  the  time  said  party  of  the  second  part 
begins  to  manufacture  said  lumber  into 
wood  or  lumber,"  loses  his  right  by  failing 
for  thirteen  years  to  begin  cutting.  Gay 
Mfg.  Co.  V.  Hobbs,  128  N.  C.  46.  83  Am. 
St.  Rep.  661,  38  S.  E.  26  (o6t*er),  followed 
in  Bunch  v.  Elizabeth  Citv  Lumber  Co.  134 
N.  C.  110,  46  S.  E.  24. 

A  delay  of  thirteen  years  in  starting  to 
cut  and  remove  was  held  in  Dolan  v.  Baker, 
10  Ont.  L.  Rep.  259,  to  be  unreasonable,  and 
to  warrant  an  injunction  against  cutting 
after  that  time. 
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the  parties  intended  it  is  admissible  in  the 
construction  of  many  contracts  that  are  on 
their  face  free  from  ambiguity,  to  consider 
their  situation  and  the  circumstances  and 
conditions  surrounding  them  at  the  time  the 
contract  was  entered  into, — not  for  the  pur- 
pose of  modifying  or  enlarging  or  curtailing 
its  terms,  but  to  shed  light  upon  the  inten- 
tion of  the  parties.  And  the  intention  of 
the  parties  thus  gathered  will  prevail  un- 
less it  does  violence  to  the  meaning  of  the 
contract  as  written.  Page,  Contr.  §  1123; 
Kauffman  v.  Raeder,  64  L.R.A.  247,  47  C. 
C.  A.  278,  108  Fed.  171 ;  Smith  v.  Kerr,  108 
N.  Y.  31,  2  Am.  St.  Rep.  362,  16  N.  E.  70; 
Hildrith  v.  Forrest,  4  J.  J.  Marsh.  217.  In 
other  words,  if  a  written  contract,  when 
viewed  from  the  standpoint  of  the  parties 
at  the  time  it  was  executed,  can  be  made  to 
carry  out  their  intention  as  expressed  in  the 
writing,  the  court  will  adopt  the  construc- 
tion that  will  accomplish  this  end." 
Fortunately  there  is  little  dispute  about 


the  material  facts.  The  land  described  in 
the  deed  was  at  the  time  of  its  execution 
practically  all  wild,  uncultivated,  nninrlnwid 
mountain  land.  The  nearest  railroad  wtm 
some  40  miles  away,  and  there  were  no  nav- 
igable streams  convenient  that  would  lend 
any  assistance  in  the  transportation  of  tim- 
ber or  minerals  that  might  be  obttuned. 
The  mountainous  condition  of  the  surround- 
ing country,  the  great  distance  from  rail- 
road facilities,  and  the  lack  of  water  means 
of  transportation,  produced  a  present  con- 
dition that  made  the  timber  and  minerals 
on  the  land  of  little  or  no  value  for  com- 
mercial purposes,  or  indeed  for  any  purpose. 
There  was  no  local  demand  for  timber  or 
minerals,  and  in  the  absence  of  transporta- 
tion facilities  no  incentive  to  attempt  to 
put  these  products  on  the  market.  Spencer, 
the  grantor,  was  a  man  of  intelligence  and 
good  business  capacity,  and  although  he 
lived  some  nine  years  after  the  instrument 
was  executed,  it  does  not  appear  that  he 


A  license  to  cut  wood  upon  the  lot  of 
another,  when  not  acted  upon  within  fifteen 
years,  is  not  taken  advantage  of  within  a 
reasonable  time,  and  will  not  authorize  the 
person  to  whom  it  is  given  thereafter  to. cut 
•  down  and  carry  awav  wood.  Gilmour  v. 
Wilbur,  12  Pick.  120,  22  Am.  Dec.  410. 

Where  a  grantor  of  latid  reserved  to  him- 
self all  the  chestnut  oak  bark  "now  growing 
upon  t})e  land,"  it  was  held  that  the  gran- 
tor's failure  to  remove  the  same  for  fifteen 
vears  forfeited  the  right.  Morris  v.  Sanders, 
19  Ky.   L.  Rep.  1433,  43  S.  W.  733. 

Where  a  reservation  of  timber  gives  the 
grantor  of  the  land  a  sufiicient  time  to  re- 
move the  same,  "unavoidable  circumstances 
considered,  be  what  they  may,"  a  delay  of 
sixteen  years  to  take  any  steps  toward  re- 
moving the  timber,  after  the  grantor  of  the 
land  had  secured  a  right  of  way  by  which  to 
remove  it,  forfeits  the  right.  Siler  v.  Louis- 
ville Property  Co.  32  Ky.  L.  Rep.  911,  107 
S.  W.  266. 

Twenty  years  is  an  unreasonable  time 
where  there  has  been  no  efi'ort  made  to  re- 
move the  timber.  Ward  v.  Moore,  —  Ala. 
— ,  61  So.  303. 

So  a  delay  of  fifty  years  has  been  held  to 
be  unreasonable.  Goodson  v.  Stewart,  154 
Ala.  660,  46  So.  239. 

Where  the  purchaser's  a^ent  testifies  that 
he  told  the  vendor  at  the  time  of  making  of 
the  deed  of  standing  timber,  that  the  ven- 
dee would  operate  the  timber  as  soon  as  he 
could  get  railroad  facilities,  eight  years 
after  a  railroad  was  built  near  the  property, 
the  same  having  been  built  two  years  after 
the  contract  was  made,  afforded  the  pur- 
chaser a  reasonable  time  to  exercise  his 
right,  and  having  failed  to  do  so,  he  for- 
feited it.  McNair  &  W.  Land  Co.  v.  Par- 
ker, 64  Fla.  371,  59  So.  959. 

A  purchaser  who  five  years  after  the  con- 
tract enters  and  commences  cutting  and  re- 
movincj  the  timber,  continuing  to  do  so  for 
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three  years,  when  he  stops  and  removes  his 
mill,  even  if  he  does  not  thereby  abandon 
his  right,  loses  the  same  by  failure  within 
eleven  years  thereafter  to  remove  the  tim- 
ber. Patterson  v.  Graham,  164  Pa.  234, 
30  Atl.  247. 

Eleven  years  will  be  held  an  unreasonable 
delay  in  beginning  to  cut  timber,  where  it 
appears  it  was  3^  miles  from  the  railroad, 
and  that  for  three  of  the  eleven  years  there 
has  been  a  sawmill  at  a  like  distance;  that 
no  local  demand  would  have  ever  exhausted 
the  lumber;  and  that  three  years  before 
the  expiration  of  the  eleven  years  a  near-by 
mill  owner  offered  to  purchase  the  timber 
and  cut  it  immediately.  Houston  Oil  Co. 
V.  Boykin,  —  Tex.  Civ.  App.  — ,  163  S.  W . 
1176. 

lliirteen  years  was  declared  to  be  an 
unreasonable  length  of  time  in  Gav  Mfg.  Co. 
V.  Hobbs,  128  N.  C.  46,  83  Ami  St.  Rep. 
661,  38  S.  £.  26,  where  tbe  price  for  the 
timber  was  but  $200  and  the  grajitor  was 
to  pay  all  of  the  taxes  upon  the  land. 

Delay  for  thirty  years  to  remove  timber 
and  coal,  as  a  matter  of  law,  forfeits  the 
right  thereto  under  a  grant  the  considera- 
tion for  which  moving  to  the  srantor  was 
a  specified  share  of  the  net  profits  of  work- 
ing the  timber  and  mines.  Eastebn  Ken- 
tucky Mineral  ft  Timbrb  Co.  v,  Swakn- 
Day  Lumbeb  Co. 

But  it  cannot  be  said,  as  a  matter  of  law, 
that  fifteen  years  is  an  unreasonable  time, 
where  the  deed  shows  an  intention  not  to 
require  the  removal  of  the  timber  as  early 
as  it  could  be  removed  in  the  ordinary 
course  of  business.,  by  its  recital  that  a 
part  of  the  consideration  is  to  be  paid  when 
the  second  party  removes  the  timber,  and 
that  there  may  be  a  delivery  of  the  timber 
by  loading  the  logs  upon  the  cars  of  a  cer- 
tain railroad,  "or  upon  any  other  railroad 
that  may  hereafter  be  built,"  and  that  tiie 
grantor  will  make  deliveries  to  the  grantee 
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made  any  complaint  of  the  failure  of  the 
grantees  to  hegin  the  development  of  the 
natural  resources  that  they  had  purchased. 
At  the  time  the  writing  was  executed,  there 
were  strong  indications  that  a  railroad 
would  be  constructed  throu£^  or  in  the  im- 
mediate vicinity  of  the  land.  A  route  was 
then  being  surveyed,  and  the  grantees,  who 
were  interested  in  building  the  road,  doubt- 
less believed,  as  did  Spencer,  that  it  would 
only  be  a  shoH:  time  until  a  railroad  would 
be  in  operation  to  this  body  of  land.  But, 
for  reasons  not  necessary  to  notice,  the  con- 
templated railroad  was  abandoned,  and  it 
was  not  until  some  sixteen  years  afterwards, 
or  about  1890,  that  a  railroad  was  built 
by  other  parties  on  the  route  that  was  be- 
ing surveyed  in  1874,  and  then  for  the  first 
time  the  timber  and  minerals,  particularly 
the  timber,  became  valuable.  For  the  rea- 
sons suggested,  during  the  sixteen  years, 
from  1874  to  1890,  no  steps  whatever  of  any 
kind  or  character  were  taken  by  appellant 


or  its  vendors  to  sell  or  manufacture  any 
timber  from  the  land  or  develop'  its  mineral 
resources.  It  is  a  further  admitted  fact 
that,  although  the  railroad  was  opened  in 
1890,  neither  the  appellant  nor  any  of  its 
predecessors  in  title  made'  any  effort  to  take 
possession  of  the  property  that  it  claims 
was  granted  by  the  instrument,  or  to  do 
anything  towards  converting  into  money  the 
timber  and  minerals  conveyed.  Indeed,  not 
until  1904,  when  this  suit  wes  brought, 
thirty  years  after  the  deed  was  executed, 
did  the  appellant  or  any  of  its  vendors  take 
any  action  in  relation  to  the  property,  or 
exercise  any  acts  of  ownership  whatever 
over  the  property,  or  pay  any  taxes  on  it, 
or  take  any  steps  towards  asserting  right, 
title,  or  interest  in  it.  The  delav  in  fail- 
ing  to  take  any  action  before  1890  is  ex- 
cused upon  the  ground  that,  as  no  railroad 
was  built  until  then,  nothing  could  have 
been  done  towards  the  development  of  the 
property,  and,  as  it  remained  undisturbed. 


"at  such  times  and  in  such  quantities  as 
the  second  party  may  direct."  Shippen 
Bros.  Lumber  Co.  v.  Gates,  136  Ga.  37,  70 
S.  £.  672. 

A  finding  that  two  years  and  a  half  was 
a  reasonable  time  for  the  removal  of  white 
oak  timber  standing  on  60  acres  of  land  will 
not  be  disturbed  on  appeal,  where  it  is 
based  on  evidence  on  the  one  hand  that  there 
was  so  much  rain  during  those  years  that 
the  ground  was  ke^t  in  such  a  soft  condi- 
tion that  the  timber  could  not  be  hauled 
from  the  land,  there  being  only  two  or  three 
months  in  each  of  these  years  that  any  haul- 
ing could  be  done,  and  on  the  other  hand 
that  all  the  white  oak  timber  on  the  land 
could  have  been  cut  and  hauled  away  with 
one  set  of  hands  and  one  team  within  four 
or  five  months,  and  that  there  were  that 
many  months  in  each  of  the  years  suitable 
for  hauling.  Oates  v.  Yeargin,  —  Ky.  — , 
116  S.  W.  794. 

And  three  years  is  not  an  unreasonable 
delay  in  removing  150,000  feet  of  timber 
from  a  7-acre  tract,  where  it  appears  that 
the  purchajser's  mill  has  a  capacity  of  five 
or  six  thousand  feet  per  day,  and  that  the 
tract  of  land  was  located  in  a  river  bottom 
and  was  accessible  only  during  a  small  part 
of  each  year.  Beauchamp  v.  Williams, 
—  Tex.  Civ.  App.  — ,  135  S.  W.  130. 

And  where  a  deed  provides  that  the  gran- 
tee shall  have  a  certain  time  to  remove  the 
timber  after  beginning  to  cut  the  same,  but 
that  he  shall  not  be  limited  as  to  the  time 
in  which  he  shall  commence  to  cut,  a  delay 
of  seven  years  in  beginning  operations  after 
the  expiration  of  the  specified  time  will  not 
be  held  to  Work  a  forfeiture,  where  the 
grantor  made  no  effective  protest  or  com- 
plaint concerning  the  delay  until  the  bring- 
ing of  the  suit.  Brown  v.  Surry  Lumber 
Co.  113  Va.  603,  76  S.  E.  84.  In  this  case 
the  court  allowed  one  year  after  the  termi- 
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nation  of  the  suit  for  the  removal  of  the 
timber. 

Where  the  grantors  stipulated  in  their  con- 
veyance that  the  purchasers  of  the  timber 
and  mill  should  have  a  lease  of  the  mill 
site  for  five  years,  and  longer  if  necessary, 
but  were  to  pay  a  reasonable  rental  after 
five  years,  such  stipulation  affords  a  clear 
inference  that  the  parties  estimated  a  rea- 
sonable time  within  which  to  cut  and  re- 
move the  timber  would  not  be  lees  than  five 
vears.  Warren  v.  Ash,  129  Ga.  329,  58  S. 
lE.  858. 

In  Carson  v.  Three  States  Lumber  Co. 
108  Tenn.  681,  69  S.  E.  320,  it  was  held  that 
ten  years  should  be  deemed  a  reasonable 
time  to  remove  fifteen  to  eighteen  million 
feet  of  timber,  where  the  land  was  low  and 
swampy  and  subject  to  overflow  from  the 
Mississippi  river,  and  the  only  practical 
means  of  getting  the  lumber  out  at  the  time 
was  to  take  advantage  of  periodic  over- 
fiows,  and  such  overflows  occasionally  failed 
to  be  sufficient  to  float  the  lumber,  and  the 
evidence  of  witnesses  qualified  as  having 
long  and  large  experience  in  such  work 
varied  from  six  to  thirteen  years  as  a  rea- 
sonable time  to  remove  the  lumber.  The 
court  called  attention  to  the  fact  that  there 
were  some  cases  which  held  that  the  title 
remains  in  the  grantee  .after  the  time  of 
limitation  has  passed,  though  without  legal 
right  on  his  part  to  enter;  and  that  there 
were  other  cases  which  simply  announced 
that  mere  lapse  of  time  does  not  affect  the 
title  of  the  grantee,  his  right  of  entry  not 
being  involved  in  litigation;  and,  on  tlie 
other  hand,  that  th*?Te  were  cases  holding 
that  the  title  of  the  grantee  terminates  with 
his  right  of  entry.  But  the  court  did  not 
have  to  pass  upon  this  question  in  the  Car- 
son Case,  since  it  was  determined  that  a 
reasonable  time  for  the  removal  of  the  lum- 
ber in  question  had  not  at  that  time  ex- 
pired. W.  M.  a. 
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there  was  no  occasion  for  assertion  of  in- 
terest or  title  upon  its  part.  The  inaction 
alter  1890  is  attempted  to  be  justified  upon 
the  theory  that  in  1 887-88  the  Spencer  heirs 
sold  the  property,  and  so  there  was  no  rea- 
son for  asserting  lowner ship  until  some  overt 
act  of  trespass  was  committed;  and  it  is 
said  that  the  appellee  did  not  conmience 
to  appropriate  the  timber  until  1902,  and 
that,  within  a  reasonable  time  thereafter, 
this  action  was  brought  to  assert  its  rights. 

It  is  not  controverted  that  the  prede- 
cessors in  title  of  the  appellee  company, 
and  the  purchasers  from  the  children  and 
heirs  of  Jobn  D.  Spencer  in  1887-88,  knew 
of  the  existence  of  the  writing  he  had  ex- 
ecuted in  1874.  It  had  been  put  to  record, 
and  whether  the  purchasers  from  the  Spen- 
cer heirs  or  their  vendees  had  actual  no- 
tice of  it  or  not,  they  were  charged  with 
the  constructive  notice  arising  from  the 
fact  that  it  was  of  record,  and  so  there  is 
no  claim  on  the  part  of  the  appellee  tliat  it 
was  a  purchaser  without  notice  of  the  pre- 
vious sale  by  Spencer.  With  this  statement 
of  the  facts,  let  us  now  see  whether  the 
deed  should  be  treated  as  vesting  in  the 
grantees  of  John  D.  Spencer  an  absolute 
or  only  a  conditional  title. 

It  will  be  noticed  that  Spencer  conveyed 
to  the  grantees  seven  eighths  of  the  min- 
eral and  timber  on  the  land,  reserving  to 
himself  one  eighth,  and  that  the  only  con- 
sideration Spencer  was  to  receive  for  the 
conveyance  of  this  large  estate  was  one 
eighth  of  the  net  profits  of  all  minerals  and 
timber  taken  by  the  grantees  from  the  land. 
It  is  true  there  is  a  consideration  of  $1 
acknowledged  by  Spencer ;  but  this  is  a  mere 
nominal  consideration,  and  entitled  to  no 
weight  in  determining  the  amount  of  the 
consideration  that  it  was  contemplated  by 
the  parties  should  be  paid  by  the  grantees 
for  the  valuable  interests  granted.  The  real, 
and  indeed  only,  consideration  was  the  ob- 
ligation upon  the  part  of  the  grantees  to 
give  to  Spencer  one  eighth  of  the  profits. 
Til  is  was  the  onlv  material  inducement  that 
could  have  influenced  Spencer  to  enter  into 
tlie  contract.  While  not  doubting  that  the 
owner  of  land  has  a  right  to  dispose  of  it 
or  any  severable  interest  therein  as  he 
pleases,  and  for  what  he  pleases,  and  to 
take  such  consideration  as  he  chooses  to 
accept,  whether  it  be  great  or  small,  or 
payable  in  cash  or  in  instalments  or  in 
royalties,  it  is  nevertheless  a  matter  of 
first  importance,  in  the  construction  of  con- 
tracts like  this,  to  understand  the  real  con- 
sideration to  be  paid  for  the  property  con- 
veyed. In  an  attempt  to  ascertain  whether 
a  deed  like  this  was  intended  by  the  parties 
to  be  conveyed  in  f(^  simple,  or  only  a 
contract  or  lease  under  which  the  grantees 
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must  begin  operations  within  a  reasonable 
time,  there  is  no  feature  ^ititled  to  more 
weight  than  the  one  relating  to  the  consid- 
eration and  the  manner  of  its  payment. 
There  is  and  should  be  a  marked  diflTerenoe 
between  the  construction  and  effect  of  a 
conveyance  of  timber  and  minerals,  or  indeed 
any  interest  in  land,  for  a  stipulated  con- 
sideration, payable  in  cash  or  in  secured 
notes  or  in  some  other  valuable  property, 
and  the  construction  and  effect  .of  a 
conveyance  in  consideration  of  a  royalty  or 
per  cent,  to  be  paid  out  of  the  income  de- 
rived by  the  grantees  from  the  property 
conveyed.  In  other  words,  if  Spencer  for  a 
recited  consideration  of  $1,000 — assuming 
that  to  have  been  adequate— had  conveyed 
to  the  grantees  all  the  timber  and  minerals 
in  the  tract  of  land,  he  would  have  parted 
by  this  conveyance  with  all  right,  title,  and 
interest  in  the  timber  and  minerals,  and  no 
delay  in  the  development  of  the  property 
on  the  part  of  the  grantees  would  have  con- 
ferred upon  Spencer  or  any  person  claim- 
ing under  him  the  right  to  forfeit  the  con- 
tract, or  to  insist  that  it  had  been  aban- 
doned. Nor  would  any  effort  to  ccmvert  such 
a  conveyance  into  a  license  or  lease  be  ap- 
proved by  the  courts.  Such  a  contract 
would  be  a  fully  executed  instrument. 
Nothing  would  remain  to  be  done  by  either 
of  the  parties.  All  the  title  and  interest 
that  Spencer  had  would  have  passed  out  of 
his  control,  and  the  grantees  would  have 
the  right  to  do  with  the  property  as  they 
pleased,  or  as  any  other  owner  of  the  whole 
estate  would  have  the  right  to  do  with  it. 
When  the  consideration  has  been  fully  satis- 
fied, and  the  grantor  has  parted  with  hia 
estate,  the  transaction  between  the  parties 
is  a  closed  incident.  The  grantor  has  no. 
further  interest  or  concern  in  the  property 
conveyed.  But  a  very  different  situation  is 
presented  when  the  only  consideration  the 
grantor  is  to  receive  is  a  per  cent  of  the 
profits  the  grantee  may  realize  from  the 
development  of  the  estate.  Under  such  a 
contract  the  consideration  is  a  continuing 
one,  to  be  paid  only  by  the  labor  of  the 
grantee  in  the  development  of  the  property. 
The  grantor  has  a  continuing  interest  in 
the  estate  conveyed,  the  transaction  be- 
tween the  parties  is  not  a  closed  incident, 
and  the  grantee  is  not  at  liberty  to  do  with 
the  property  as  he  pleases.  He  cannot  use 
or  fail  to  use  it  to  the  prejudice  of  the 
grantor,  who  has  rights  that  must  be  re- 
spected. 

Looking  now  at  the  instrument  in  ques- 
tion, in  connection  with  the  situation  of 
the  parties,  the  circumstances  surround- 
ing them  at  the  time  it  was  executed,  and 
the  subsequent  conduct  of  the  grantees,  it 
is   obvious  that  it  was  an  implied  condi- 
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ti<m  of  th«  contract  that  the  grantees 
should  within  a  reasonable  time  begin  oper- 
ations so  that  the  grantor  might  receive 
some  consideration  for  the  estate  he  had 
parted  with.  To  adopt  the  view  of  this 
contract  insisted  on  by  counsel  for  appel- 
lant would  be  to  place  it  absolutely  and 
without  limitation  in  the  power  of  the 
grantees  to  hold  the  property  for  an  indefi- 
nite time  or  forever  without  paying  to 
the  grantor  anything  whatever  for  the  priv- 
ilege. In  other  words,  the  grantor  would 
be  placed  in  the  attitude  of  having  con- 
veyed to  the  grantees  all  the  timber  and 
minerals  on  seven  eighths  of  a  large  body 
of  land,  without  receiving  any  considera- 
tion until  it  might  suit  the  convenience  or 
interest  of  the  grantees  to  undertake  the 
development  of  the  property,  and  this  they 
might  delay  for  ten,  twenty,  fifty,  or  even 
one  hundred  years.  In  the  meantime,  pend- 
ing this  inaction,  the  grantor  would  be  de- 
prived of  the  right  to  use  or  control  the 
property  conveyed,  or  realize  anything  from 
it,  as  well  as  denied  the  right  to  dispose 
of  it.  We  do  not  think  any  court  should 
give  to  a  contract  like  this  such  a  con- 
struction as  would  place  it  in  the  power  of 
the  grantee,  without  any  loss,  outlay,  or 
disadvantage,  to  take,  keep,  and  hpld  in- 
definitely valuable  property  rights  in  the 
manner  attempted  in  this  case. 

It  is  strongly  insisted,  however,  that 
this  deed  conveyed  the  fee  in  the  timber 
and  minerals  described,  and  as  there  is  no 
stipulation  in  the  instrument  as  to  when 
the  grantees  shall  commence  the  develop- 
ment of  the  property,  and  no  condition  re- 
serving to  the  grantor  the  right  to  re-enter 
or  enforce  a  forfeiture  for  inaction  on  the 
part. of  the  grantees,  however  long  it  may 
continue,  the  grantor  must  be  left  without 
remedy  or  redress.  It  is  true  that  the 
contract  does  not  expressly  or  in  terms  im- 
pose any  conditions  upon  the  grantees,  or 
mention  when,  if  at  all,  the  development 
of  the  property  is  to  begin.  But  the  court 
will  not  be  hindered  in  its  purpose  to  give 
to  a  contract  like  this  a  construction  that 
will  carry  out  the  manifest  intention  of 
the  parties  by  the  mere  omission  of  condi- 
tions that  perhaps  would  have  made  plainer 
the  purpose  of  its  execution.  We  will  read 
into  the  contract  such  terms  and  conditions 
as  the  contract  and  the  circumstances  sur- 
rounding its  execution  warrant  us  in  assum- 
ing were  in  the  minds  of  the  parties  when 
it  was  entered  into.  So  interpreting  it,  we 
are  well  satisfied  that  it  should  be  read  as 
if  there  had  been  inserted  in  it,  in  apt 
terms,  a  condition  imposing  upon  the  gran- 
tees the  duty  of  beginning  within  a  reason- 
able time,  under  pain  of  forfeiture  or  aban- 
donment, the  development  of  tho  estate 
46  L.R.A.(NJ3.) 


granted.  Nor  is  there  anything  novel  to 
the  law  in  this  method  of  interpretation. 
The  books  are  full  of  cases  in  whicii  the 
courts,  to  prevent  gross  injustice,  have 
gathered  from  the  contract  and  the  circum- 
stances surrounding  its  execution  the  inten- 
tion of  the  parties,  and  construed  it  to 
carry  out  their  purpose,  although  in  so 
doing  it  was  found  necessary  to  supply 
omissions.  In  a  note  to  Chauvenet  v.  Per- 
son, 11  L.R.A.(N.S.)  417,  the  editor,  in  a 
review  of  the  cases  upon  this  subject, 
states  the  result  of  his  investigation  as 
follows:  ''Generally,  all  leases  of  land  for 
the  exploration  and  development  of  min- 
erals are  executed  by  the  lessor  in  the  hope 
and  upon  the  condition,  either  express  or 
implied,  that  the  land  shall  be  developed 
for  minerals;  and  it  would  be  unjust  and 
unreasonable,  and  contravene  the  nature 
and  spirit  of  the  lease,  to  allow  the  lessee  ' 
to  continue  to  hold  under  it  any  consider- 
able length  of  time  without  making  any 
effort  at  all  to  develop  it  according  to  the 
express  or  implied  purpose  of  the  leade; 
and,  in  general,  while  equity  abhors  a  for- 
feiture, yet,  when  such  a  forfeiture  works 
equity,  and  is  essential  to  public  and  pri-  , 
vate  interests  in  the  development  of  min- 
erals in  land,  the  landowner,  as  well  as  the 
public,  will  be  protected  from  the  laches  of 
the  lessee,  and  the  forfeiture  of  the  lease 
allowed,  where  such  forfeiture  does  not  con- 
travene plain  and  unambiguous  stipulations 
in  the  lease." 

In  Shenandoah  Land  &,  A.  Coal  Co.  v. 
Hise,  92  Va.  238,  23  S.  E.  303,  the  court, 
in  a  case  very  similar  to  this,  said  in  sub- 
stance that,  although  there  was  no  cove- 
nant in  a  mining  lease  on  the  part  of  the 
lessee  to  mine  the  minerals  in  the  land 
thereby  conveyed,  yet  where,  by  the  terms 
of  the  lease,  the  only  compensation  the 
lessor  received  was  a  portion  of  the  min- 
erals mined,  in  order  to  give  effect  to  the 
lease,  it  would  be  so  construed  that  the 
acceptance  of  it  by  the  lessee  would  con- 
stitute an  agreement  on  his  part  to  mine 
the  minerals  to  be  found  in  the  property 
within  a  reasonable  time,  and  if  he  failed 
to  do  this,  equity  would,  at  the  instance 
of  the  lessor,  cancel  the  agreement.  To  the 
same  effect  are  Bay  State  Petroleum  Co.  v. 
Penn  Lubricating  Co.  121  Ky.  637,  87  S.  W. 
1102;  Berry  v.  Frisbie,  120  Ky.  337,  86 
S.  W.  658;  Breckenridge  Asphalt  Co.  v. 
Richardson,  147  Ky.  834,  146  S.  W.  437; 
Aye  V.  Philadelphia  Co.  193  Pa.  451, 
74  Am.  St.  Rep.  696,  44  Atl.  >666,  20 
Mor.  Min.  Rep.  177;  2  Page,  Contr. 
§1123;  Hawkins  v.  Pepper,  117  N.  C.  407, 
23  S.  E.  434;  Tennessee  Oil,  Gas  &  Min- 
eral Co.  V.  Brown,  66  C.  C.  A.  524,  131  Fed. 
696;   Adams  v.  Ore  Knob  Copper  Co.    (C. 
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C.)  3  Hughes,  589,  7  Fed.  634,  3  Mor.  Min. 
Rep.  183. 

In  Snyder  on  Mines,  toI.  2,  §  1136,  the 
author  states  that  in  the  construction  of 
mining  deeds  and  contracts,  "the  intenit  of 
the  parties  is  generally  to  govern,  irhere 
that  can  be  gained  either  from  the  instru- 
ment itself  and  the  surrounding  circum- 
stances, or  from  parol  testimony  admitted 
within  the  general  rules."  And  it  is  fur- 
ther said  that  "the  consideration  is  import- 
ant as  governing  the  intention  of  the  par- 
ties." 

Nor  do  we  find  anything  in  Hicks  V.  Phil- 
lips, 148  Ky.  305,  47  L.R.A.(N.S.)  — ,  142 
S.  W.  394,  in  conflict  with  the  view  we 
have  expressed.  In  that  case,  after  a  full 
review  of  the  authorities,  we  held  that 
where  the  grantor  in  a  deed  conveying  land 
reserved  the  timber  on  a  specified  part  of 
the  land,  and  there  was  nothing  in  the  other 
stipulations  of  the  contract,  or  in  the  situa- 
tion of  the  parties  or  the  circumstances 
surrounding  them  at  the  time  the  contract 
was  executed,  to  show  that  a  severance  of 
the  timber  from  the  soil  was  contemplated, 
the  title  to  all  the  timber  then  standing 
on  the  land  specified  remained  in  the 
grantor,  and  was  not  lost  or  defeated  by 
his  failure  to  cut  and  remove  it  within  a 
reasonable  time.  The  essential  difference 
between  that  case  and  this  is  that  there 
the  grantor  did  not  sell  or  convey  the  tim- 
ber in  question.  Undoubtedly,  the  grantor 
of  the  fee  has  the  right  to  sell  so  much 
of  the  estate  as  he  pleases,  and  retain  so 
much  of  it  as  he  pleases;  and  it  is  no  con- 
cern of  the  grantee  what  the  grantor  does 
with  the  estate  that  he  has  not  conveyed. 
In  such  a  state  of  case,  the  contract  is 
fully  executed  by  both  parties.  Nothing 
remains  to  be  done  by  either.  But,  even 
where  there  is  a  reservation  such  as  existed 
in  the  Hicks  Case,  there  might  be,  as  we 
said  in  the  opinion,  extrinsic  facts  and  cir- 
cumstances indicating  that  it  was  contem- 
plated by  the  parties  that  the  timber  should 
be  removed  within  a  reasonable  time,  so 
that  the  grantee  might  get  the  full  benefit 
of  the  land  he  had  purchased. 

Assuming,  now,  that  the  grantee  in  con- 
tracts like  the  one  we  are  considering  is 
to  begin  operations  within  a  reasonable 
time,  and  that  in  the  absence  of  any  ex- 
press condition  to  this  effect  such  an  agree- 
ment will  be  implied,  the  question  of  what 
is  a  reasonable  time  is  not  really  Involved 
in  this  case.  It  is  obvious  that  a  reason- 
able time  in  which  operations  should  have 
commenced  had  expired  many  years  before 
an5^  action  was  taken  by  the  appellate  com- 
pany, and  that,  under  a  fair  and  just  con- 
struction of  the  contract,  the  grantee  must 
bp  deemed  to  have  abandoned  its  rights 
46  L.R.A.(N.S.) 


under  the  lease  long  before  the  institution 
of  this  action.  When  the  grantee  in  a  con- 
tract like  this  will  be  deemed  to  have  aban- 
doned his  rights  is  generally  a  question  of 
fact  to  be  determined  by  the  circumstances 
of  each  particular  case.  But  if  the  reason- 
able time  doctrine  is  to  be  applied  in  any 
case,  it  would  be  difficult  to  conceive  of  a 
case  presenting  stronger  reasons  than  this 
one  does  for  its  application. 

We  do  not  regard  the  conveyance  by  the 
Spencer  heirs  as  a  matter  of  any  import- 
ance in  determining  the  principles  that 
must  control  this  case.  The  case  might  well 
be  treated  as  if  John  D.  Spencer  was  yet 
living,  and  in  1902  had  cut  and  removed 
the  timber,  and  this  action  had  been 
brought  against  him.  In  this  contest  with 
the  vendee  of  Spencer,  the  appellant  occu- 
pies no  better  position  than  it  would  in  a 
contest  with  Spencer  himself,  and  the  ap- 
pellee holds  the  same  place  as  Spencer 
would  if  living,  and  he  had  done  as  it  is 
claimed  it  did. 

Of  course,  if  the  grantees  had  taken  tli« 
fee,  no  question  of  abandonment  could 
arise.  The  unconditional  owner  of  the  fee 
cannot  be  devested  of  his  estate  merely  by 
nonuser.  There  is  no  such  thing  known  to 
the  law  as  nonuser  of  the  fee  amounting 
to  an  abandonment  in  the  sense  that  the 
owner  will  lose  his  estate.  The  owner  of 
the  fee  has  the  right  to  use  or  not  use  it  as 
he  pleases.  He  is  not  required  to  exercise 
any  acts  of  physical  ownership  to  hold  or 
preserve  his  title.  And,  if  the  grantees  in 
the  -  Spencer  deed  had  acquired  the  uncon- 
ditional fee,  we  would  have  no  difficulty 
in  sustaining  the  contention  of  the  appel- 
lant. 

It  is  further  insisted  t!  at,  if  the  con- 
tract obliged  the  grantees  to  begin  opera- 
tions within  a  reasonable  time,  the  rem- 
edy of  the  grantor  upon  their  failure  was 
a  suit  for  damages,  or  for  specific  perform- 
ance, or  to  forfeit  the  lease.  We  readily 
admit  that  the  grantor  in  contracts  like 
this  has  the  option  to  resort  to  these  rem- 
edies or  any  of  them;  but  the  fact  that  he 
does  not  resort  to  either  does  not  preclude 
him  from  relying  upon  an  abandonment  of 
the  contract  by  the  grantee.  In  other 
words,  where  nonuser  or  inaction  has 
ivorked  an  abandonment,  the  grantor  may 
re-enter  and  take  possession  of  the  prem- 
ises as  if  no  conveyance  had  been  executed. 
There  is  no  sound  reason  why  he  may  not 
peaceably  obtain  possession  of  his  property 
without  resorting  to  other  remedies  giTen 
by  the  law.  He  has  the  right  to  peace- 
ably and  quietly  do  that  which  the  judg- 
ment of  the  court  would  give  him  the  right 
to  do.  His  entry  does  not  prejudice  the 
rights  of  the  grantee;   as,  if  it  is  wrong- 
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fill,  he  may  be  successfully  proceeded 
against  as  a  trespasser. 

We  may  with  much  propriety  consider 
the  sale  of  the  property  by  the  heirs  of 
Spencer  as  an  entry  upon  their  part,  indi- 
cating a  purpose  to  take  possession  upon 
the  theory  that  the  grantees  had  alMUi- 
doned  whatever  rights  they  acquired  under 
the  deed.  The  title  and  possession  of  the 
property  upon  the  death  of  Spencer  came 
into  the  possession  of  his  heirs,  and  at  the 
time  it  was  sold  by  them  the  long  nonaction 
of  the  grantees  in  the  Spencer  deed  had 
worked  a  forfeiture  of  any  title  or  interest 
they  may  have  had  in  the  estate. 

It  is  also  suggested'  that,  as  the  railroad 
contemplated  in  1874  was  not  built,  the  doc- 
trine of  reasonable  time  should  not  be  ap- 
plied, as  under  the  admitted  facts  the  prop- 
erty conveyed  could  not  be  developed.  But 
if  the  belief  that  the  road  would  be  built 
was  one  of  the  moving  causes  that  induced 
the  execution  of  the  contract,  the  fact  that 
it  was  not  built  furnishes  strong  reason 
why  the  contract  should  be  treated  as  aban- 
doned. Manifestly  the  grantee  in  a  case 
like  this  should  not  be  allowed  to  postpone 
beyond  a  reasonable  time  the  performance 
of  implied  conditions  upon  the  ground  that 
a  prospective  railroad  had  not  been  built. 
If  a  contrary  rule  was  adopted,  the  grantor 
would  be  made  the  victim  of  conditions 
that  he  did  not  make  and  could  not  control, 
and  the  grantee  become  the  sole  beneficiary 
of  a  situation  that  put  it  out  of  his  power 
to  perform  the  conditions  that  influenced 
the  grantor  in  making  the  contract. 

Upon  a  consideration  oi  the  whole  case, 
we  are  of  the  opinion  that  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 

Winn,  J.,  not  sitting. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,   Appt., 

V. 

FRED  A.  BURKHART. 

(164  Ky.  92,   167  S.  W.   18.) 

Conflict  of  laws  —  action  on   foreign 
statute  —  limitation  period. 

The  statute  of  limitations  of  the  forum 


governs  in  an  action  in  one  state  for  a  per- 
sonal injury  based  on  a  statute  of  another 
state,  which  does  not  prescribe  the  limita- 
tion period. 

(May  28,  1013.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Henderson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Yeaman  &  Teaman  and  C  H. 
Moorman,  for  appellant: 

In  respect  to  limitations  of  actions  the 
law  of  the  forum  governs. 

Minor,  Confl.  L.  §  210;  26  Cyc.  1018; 
Lewis's  Sutherland  Stat.  Constr.  §  668; 
Graves  v.  Graves,  2  Bibb,  209,  4  Am.  Dec. 
697;  Bennett  v.  Devlin,  17  B.  Mon.  358; 
Farmers'  &  T.  Bank  v.  Lovel,  8  Ky.  L.  Rep. 
261,  1  S.  W.  426;  Templeton  v.  Sharp,  10- 
Ky.  L.  Rep.  499,  9  S.  W.  507,  696;  Louis- 
ville ft  N.  R.  Co.  V.  Pointer,  113  Ky.  960,  69 
S.  W.  3108;  Mc Arthur  v.  Goddin,  12  Bush, 
276;  Adams  Exp.  Co.  v.  Walker,  119  Ky. 
126,  67  L.R.A.  412,  83  S.  W.  106;  The  Har- 
risburg,  119  U.  S.  214,  30  L.  ed.  362,  7  Sup. 
Ct.  Rep.  140. 

Mr.  Benjamin  D.  Warfleld  also  for 
appellant. 

Messrs.  F.  J.  Pentecost  and  J.  W.  John- 
son for  appellee. 

Settle,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee,  Fred  A.  Burkhart,  a  bridge 
carpenter,  while  in  the  employ  of  the  ap- 
pellant, Louisville  k  Nashville  Railroad 
Company,  and  at  work  upon  one  of  its  rail- 
road bridges  in  Vanderburgh  county,  In- 
diana, fell  therefrom  a  distance  of  14  feet 
to  the  ground  below,  whereby  his  collar  bone 
was  broken  and  back  strained,  resulting  in 
serious  and  permanent  injury  to  his  person. 

The  accident  occurred  September  1,  1910, 
and  on  August  23,  1912,  this  action  to  re- 
cover damages  therefor  was  brought  by  him 
against  appellant  in  the  Henderson  circuit 
court;  it  being  alleged  in  the  petition  that 
both  appellant  and  appellee  are  residents  of 
Kentucky;  appellee  being  a  citizen  of  the 
city  of  Henderson  and  appellant  having  been 
incorporated  under  the  laws  of  Kentucky, 


Note,  —  Law  governing  linUtation  tchere 
action  ia  hrought  in  one  state  upon  a 
cause  of  aotUm  created  hy  a  statute 
of  another. 

As  to  duty  of  Federal  courts  to  follow 
state  decisions  as  to  the  effect  and  construc- 
tion of  state  statutes  of  limitation,  see  note 
in  40  LJLA.(N.S.)  421. 
46  LJl.A.(N.8.) 


Many  states  have  enacted  statutes  on  the 
question  as  to  tlie  effect  that  foreign  stat- 
utes of  limitation  shall  have  in  suits  within 
their  respective  jurisdictions;  see  note  in  48 
L.R.A.  625 ;  and  as  to  the  construction  of  such 
statutes  when  they  permit  the  lea  Icoi  to  be 
pleaded  in  bar  of  the  action,  see  notes  to 
Doughty  V.  French,  4  L.R.A.(N:S.)  1020, 
and  toBruner  v.  Martin,  14  L.R.A.(N.S.) 
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having  its  chief  office  in  the  city  of  Louis- 
ville, and  owning  a  railroad  running  from 
the  city  of  I-ouiflville  through  the  county 
and  city  of  Henderson  to  Evansville,  In- 
diana. It  is  alleged  in  the  petition  that 
appellee's  injuries  were  caused  by  the  negli- 
gence of  appellant  and  its  bridge  foreman  in 
furnishing  him  a  defective  jackscrew  not 
reasonably  safe  for  use,  the  rod  of  which 
slipped  from  its  place  while  he  waa  using 
it  to  raise  a  bridge  timber,  causing  him  to 
lose  his  equilibrium  and  fall  to  the  ground. 
The  action  was  based  upon  a  statute  of 
Indiana  which  makes  the  employer  liable  in 
damages  to  the  employee  for  an  injury 
sustained  by  the  latter  by  reason  of  the 
employer's  negligence  in  furnishing  him  a 
defective  tool  or  niachinerv  for  use  in  work 


required  of  him.  Yet  another  statute  of 
that  state,  also  pleaded  by  appellee,  provides 
that  an  action  to  recover  damages  for  per- 
sonal injuries  may  be  brought  at  any  time 
within  two  years  next  after  the  cause  of 
action  acerueai  The  answer  traversed  the 
affirmative  matter  of  the  petition,  except  its 
averments  as  to  appellant  and  appt'llee 
being  residents  of  Kentucky,  alleged  con- 
tributory negligence  on  the  part  of  appellee, 
and  pleaded  the  statute  of  limitations  of 
Kentucky  which  bars  an  action  for  the  re- 
covery of  damages  for  a  personal  injury,  un- 
less brought  within  a  year  after  the  injury 
is  received.  The  issues  were  completed  by 
the  filing  of  a  reply  which  controverted  the 
pleas  of  contributory  negligence  and  limitar 
tion.    The  trial  resulted  in  a  verdict  award- 


776.  Cases  determined  by  reason  of  such 
statutes  are  not  included  in  the  present 
note. 

The  general  rule  is  that  where  the  lex 
loci  1.  e.,  the  limitation  statute  of  the  state 
where  the  cause  of  action  arose,  simply  bars 
the  right  of  action,  only  the  remedy  is 
affected;  hence  the  lex  fori,  i.  e,,  the  limita- 
tion statute  of  the  jurisdiction  where  suit 
is  brought,  will  govern;  but,  with  an  ex- 
ception as  to  residence,  if  the  lex  loci  avoids 
the  liability,  then  the  substance  of  the  cause 
is  affected;  hence  the  lex  loci  will  govern. 
See  notes  in  48  L.R.A.  625,  and  6  L.R.A. 
(N.S.)  658. 

It  will  be  seen  by  the  cases  cited  infra 
that  this  general  rule,  in  the  absence  of  a 
statute  changing  it,  applies  where  the  cause 
of  action  is  created  by  a  statute  of  the  state 
where  it  arose,  and  is  not  confined  to  causes 
of  action  arising  by  virtue  of  the  common 
law.  An  apparent  exception  exists  in  cases 
where  the  same  statute  that  creates  a  cause 
of  action  not  known  to  the  common  law,  also 
imposes  the  time  limitation;  but  it  will  be 
seen  intra  that  the  exception  is  only  appar- 
ent, for  the  reason  that  such  limitations 
affect  more  than  the  ren^edy. 

The  holding  in  Louisville  &  N.  R.  Oo.  v. 
BuBKHABT  is  in  harmonv  with  this  general 
rule.  The  lex  loci  simply  created  a  bar  to 
the  right  of  action  in  general  terms,  but  did 
not  destroy  the  cause  of  action.  Although 
the  cause  of  action  was  created  by  a  statute 
of  the  state  in  which  it  arose,  yet  it  was 
governed  as  to  enforcement  by  the  lex  fori 
just  as  if  it  had  been  a  common-law  action. 
.  Tliis  holdin<7  is  supported  by  the  following 
cases  in  which  the  cause  of  action  was  also 
created  by  a  stutute,  which  did  not  impose 
a  limitation  operating  as  a  condition  of  the 
right  of  action.  O'Shields  v.  Georgia  P.  R, 
Co.  83  Ga.  621,  6  UR.A.  162,  10  S.  E.  268; 
Montague  v.  Curamings,  119  Ga.  139,  45  S. 
E.  979;  Pulsifer  v.  Greene,  96  Me.  438,  62 
Atl.  921;  Hurlpy  v.  Missouri  P.  R.  Co.  57 
Mo.  App.  676;  Williams  v.  St.  Louis  &  S.  F. 
R.  Co.  123  Mo.  573,  27  S.  W.  387;  St.  Louis 
k  S.  F.  R.  Co.  V.  Sizemore.  53  Tex.  Civ.  App. 
491,  116  S.  W.  403:  Morgan  v.  Camdfin  & 
A.  R.  Co.  18  W.  N.  C.  128;  Bovd  v.  Clark,  8 
46  L.R.A.(N.S.) 


Fed.  849  (not  a  direct  holdiiig  see  holding, 
infra)  :  Finnell  v.  SoutlMrrn  Kansas  ft.  COb 
33  Fed.  427 ;  Nonce  v.  Richmond  ft  D.  R.  Co. 
33  Fed.  429;  Munos  v.  Southern  P.  Co.  2 
C.  C.  A.  163,  2  U.  S.  App.  222,  61  Fed.  188; 
Gregory  v.  Southern  P.  Co.  167  Fed.  113 
(the  limitation  here  was  in  a  separate  sec- 
tion of  the  same  statute  that  created  the 
right,  but  it  referred  to  several  classes  of 
actions,  and  purported  to  be  a  general  lim- 
itation act  so  far  as  the  classes  of  sction 
enumerated  were  concerned.  See  same  case, 
infra) ;  Ramsden  v.  Knowles,  151  Fed.  718; 
Ramsden  v.  Knowles,  10  L.R.A.(N.S.)  897, 
81  C.  C.  A.  105,  151  Fed.  721,  writ  of  cer- 
tiorari denied  in  206  U.  S.  562,  61  L.  ed. 
1189,  27  Sup.  Ct  Rep.  795;  Whitman  v. 
Citizens'  Bank,  49  C.  C.  A.  122,  110  Fed. 
503,  writ  of  certiorari  denied  in  183  U.  8. 
095,  46  L.  ed.  394,  22  Sup.  Ct.  Rep.  932; 
Irvine  v.  Elliott,  203  Fed.  82 ;  Piatt  v.  Wil- 
mot,  193  U.  S.  602,  48  L.  ed.  809,  24  Sup.  Ct. 
Rep.  542  (not  a  direct  holding)  Holms  v. 
National  Bank,  37  C.  C.  A.  513.  96  Fed.  396, 
rehearing  denied  in  41  C.  C.  A,  205,  101 
Fed.  75;  Dexter  v.  Edmands,  89  Fed.  467; 
Schiffer  v.  Columbia  College,  87  Fed.  166; 
Hutchings  v.  Lamson.  37  C.  C.  A.  664,  96 
Fed.  720. 

In  Great  Western  Teleg.  Co.  v.  Purdy,  162 
U.  S.  329,  40  L.  ed.  986,  16  Sup.  Ct.  Rep. 
810:  Glenn  v.  Liggett.  135  U.  S.  633,  34  L. 
ed.  264,  10  Sup.  Ct.  Rep.  867;  and  Crofoot 
V.  1  hatcher,  19  Utah,  212,  75  Am.  St  Rop. 
725,  57  Pac.  171,  the  question  was  as  to 
what  law  governed  tlie  time  when  the  limita- 
tions begin  to  run,  hut  they  indirectly  lend 
support  to  the  proposition"  here  considered. 

But  a  limitation  prescribed  by  a  statute 
creating  a  cause  of  action  not  known  to  the 
common  law  will  govern  wherever  the  action 
is  brought  under  the  statute,  as  against  the 
lex  fori;  at  least  when  the  period  prescribed 
by  the  foreign  statute  is  shorter  than  the 
period  prescribed  by  the  lex  fori,  since  the 
limitation  is  a  condition  upon  which  the 
right  of  action  is  given,  and  by  necessary 
implication  affects  the  substance  of  the 
cause.  This  principle  is  supported  by 
Selma,  R.  &  D.  R.  Co.  v.  Lacey.  49  Ga.  106; 
Eastwood  V.  Kennedy,  44  Md.  563:  Roes  t. 
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ing  appellee  $200  damages,  and  from  the 
judgment  entered  thereon  this  appeal  is 
prosecuted. 

The  record  does  not  contain  the  evidence 
nor  instructions,  and  the  single  question  pre- 
sented for  decision  by  the  appeal  is,  Do 
the  pleadings  support  the  judgment?  In 
other  words,  does  the  limitation  of  two 
years,  prescribed  by  the  statute  of  Indiana, 
or  that  of  one  year,  prescribed  by  the  stat- 
ute of  Kentucky,  apply?  If  the  latter 
statute  should  control,  it  is  manifest  that 
the  trial  court  erred  in  refusing  the  per- 
emptory instruction  directing  a  verdict  for 
appellant,  which  was  asked  by  its  counsel 
at  the  conclusion  of  appellee's  evidence  and 
again  after  all  the  evidence  was  introduced.  I 

As  previously  stated,  it  appears  from  the 


petition  that  the  action  was  instituted  only 
seventeen  days  short  of  two  years  after  ap- 
pellee's injuries  were  received,  and  it  is 
therein  alleged  that  ''the  law  of  the  state 
of  Indiana  also  provides  that  a  suit  for 
damages  resulting  from  said  injury  may  be 
instituted  at  any  time  within  two  years 
from  the  the  date  of  said  injury."  The  an- 
swer of  appellant  denies  the  applicability 
of  the  Indiana  statute  of  two  years,  and,  in 
the  third  paragraph,  pleads  the  Kentucky 
statute  of  one  year;  therefore  the  question 
of  limitation  was  one  upon  which  the  evi- 
dence threw  no  light,  but  a  question  of  law, 
to  be  determined  from  the  admitted  facts 
presented  by  the  pleadings.  Waiving  the 
question  whether  the  Indiana  statute  of 
limitations  was  sufficiently  pleaded  by  ap- 


Kansas  Citv  Southern  R.  Co.  34  Tex.  Civ. 
App.  586,  79  8.  W.  620;  Earnest  v.  St. 
Louis,  M.  &  S.  £.  R.  Co.  87  Ark.  65,  112 
S.  W.  141;  The  Harrisburg,  119  U.  S.  199, 
30  L.  ed.  358,  7  Sup.  Ct.  Rep.  140;  Davis  v. 
Mills,  394  U.  S.  451,  48  L.  ed.  1067,  24  Sup. 
Gt.  Rep.  602  (limitation  not  in  the  same 
statute.  See  same  case,  infra) ;  Wingert  v. 
Carpenter,  101  Mich.  395,  59  N.  W.  662; 
Hamilton  v.  Hannibal  &  St.  J.  R.  Co.  39 
Kan.  56,  18  Pac.  57;  Boyd  v.  Clark,  8  Fed. 
849;  Munos  v.  Southern  P.  Co.  2  C.  C.  A. 
163,  2  U.  S.  App.  222,  51  Fed.  188;  Dailey 
V.  New  York,  0.  &  W.  R.  Co.  26  Misc.  539, 
57  N.  Y.  Supp.  485;  Cavanagh  v.  Ocean 
Steam  Nav.  Co.  10  N.  Y.  Civ.  Proc.  Rep. 
301,  13  N.  Y.  Supp.  540;  Boston  &  M.  R.  Co. 
V.  Hurd,  56  L.R.A.  193,  47  C.  C.  A.  615,  108 
Fed.  116,  writ  of  certiorari  denied  in  184 
U.  S.  700,  46  L.  ed.  765,  22  Sup.  Ct.  Rep. 
939;  Union  P.  R.  Co.  v.  Wyler,  158  U.  S. 
285,  39  L.  ed.  083,  15  Sup.  Ct.  Rep.  877  (not 
a  direct  holding  on  the  point  but  a  recofimi- 
tion  of  the  principle) ;  International  I^av. 
Co.  V.  Lindstrom,  60  C.  C.  A.  649,  123  Fed. 
475,  writ  of  certiorari  denied  in  193  U.  S. 
669,  49  L.  ed.  840,  24  Sup.  Ct.  Rep.  852; 
Stern  v.  La  Compagnie  G^n^rale  Transat- 
lantique,  110  Fed.  996;  Halsey  v.  McLean, 
12  Allen.  438,  90  Am.  Dec  157  (case  was 
really  controlled  by  another  point,  but  this 
one  was  also  set  out  as  an  independent 
^ound) ;  Andrews  v.  Bacon,  38  Fed.  777. 

This  doctrine,  although  the  facts  did  not 
necessitate  a  holding  thereon,  was  recog- 
nized in  O'Shields  v.  Georgia  P.  R.  Co.  83 
Ga.  621,  6  L.R.A.  152,  10  S.  E.  268;  Mon- 
tague V.  Cummings,  119  Ga.  139,  45  S.  E. 
979;  Pulsifer  v.  Greene,  96  Me.  438,  52  Atl. 
021;  Morgan  v.  Metropolitan  Street  R.  Co. 
51  Mo.  App.  523;  Williams  v.  St.  Louis  & 
S.  F.  R.  Co.  123  Mo.  573,  27  S.  W.  387;  St. 
Louis  &  S.  F.  R.  Co.  v.  Sizemore,  53  Tex. 
Civ.  App.  491,  116  S.  W.  403;  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Mills.  53  Tex.  Civ.  App. 
359,  116  S.  W.  852;  Finnell  v.  Southern 
Kansas  R.  Co.  33  Fed.  427;  Gregory  v. 
Southern  P.  Co.  157  Fed.  113,  and  other 
cases,  supra. 

Some  courts  have  reached  the  same  result 
by  holding  that  in  such  case  the  limitation 
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in  the  statute  is  a  method  of  procedure  pre- 
scribed by  the  state  where  the  action  is 
given;  that  in  order  to  enforce  such  law 
the  court  enforcing  it  must  follow  the  pro- 
cedure prescribed  in  the  statute;  and  that 
such  statutes  are  not  properly  classed  with 
limitation  statutes.  Sea  Grove  Bldg.  &  L. 
Asso.  V.  Stockton,  148  Pa.  146,  23  Atl.  1063; 
Hutchinson  v.  Ward,  192  N.  Y.  37*5,  127  Am. 
St.  Rep.  909,  85  N.  E.  390;  Dennis  v.  At- 
lantic Coast  Line  R.  Co.  70  S.  C.  254,  106 
Am.  St.  Rep.  749,  49  S.  £.  869;  Hudson  v. 
Bishop,  32  Fed.  519,  s.  c.  on  rehearing  in  35 
Fed.  820. 

The  rule  that  the  time  limitation  con- 
tained in  a  statute  creating  a  cause  of  ac- 
tion will  be  applied  in  another  jurisdiction, 
being  only  a  rule  of  construction  under  the 
general  rule  stated  at  the  beginning  of  this 
note,  cannot  be  a  hard-and-fast  rule,  de- 
cisive in  all  cases.  Hence,  it  has  been  held 
that  even  though  the  limitation  is  contained 
in  a  separate  section  of  the  statute  that 
creates  the  cAUse  of  action,  it  will  not  be 
applied  in  a  foreign  jurisdiction  if  evidently 
it  is  not  specifically  directed  to  the  cause 
of  action  therein  created  (Gregory  v. 
Southern  P.  Co.  157  Fed.  113) ;  but  if  it  is 
so  directed,  it  will  be  applied  even  though 
it  is  contained  in  another  section  (Negau- 
bauer  v.  Great  Northern  R.  Co.  92  Minn. 
184,  104  Am.  St.  Rep.  674,  09  N.  W.  620,  2 
Ann.  Cas.  150;  Brunswick  Terminal  Co.  v. 
National  Bank,  48  L.R.A.  625,  40  0.  C.  A. 
22,  99  Fed.  635,  writ  of  certiorari  denied  in 
178  U.  S.  611,  44  L.  ed.  1215,  20  Sup.  Ct. 
Rep.  1029),  or  even  in  another  statute 
(Davis  V.  Mills,  194  U.  S.  451,  48  L.  ed. 
1067,  24  Sup.  Ct.  Rep.  602). 

With  the  exception  of  the  cases  subse- 
quently discussed,  it  appears  in  the  oases 
applying  to  the  limitation  prescribed  by 
the  statute  of  the  state  where  the  cause  of 
action  arose,  that  the  period  prescribed  by 
that  statute  was  shorter  than  the  period 
prescribed  by  the  law  of  the  forum ;  so  that 
the  application  of  the  general  rule  that 
limitation  is  governed  by  the  lesf  fori  would 
have  resulted  in  the  enforcement  of  a  cause 
of  action  that  had  been  extinguished  by  the 
lapse  of  time  prescribed  by  the  statute  of 
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pellee,  it  can  have  no  effect  in  this  state. 
It  is  a  well-recognized  rule  that  statutes  of 
limitation  are  of  state  regulation  and 
founded  on  state  policy.  Such  statutes, 
therefore,  have  no  exterritorial  foroe  or  oper- 
ation, for  which  reason  foreign  jurisdictions 
are  not  bound  by  them;  henoe  the  doctrine 
in  respect  to  limitations  of  actions  is  that 
the  law  of  the  forum  governs;  and  this  is 
true  whether  the  action  is  ex  contractu  or 
ex  delicto.  Minor,  Confl.  L.  §  210;  25  Cyc. 
1018. 

The  doctrine  is  thus  stated  in  Lewis's 
Sutherland,  Statutory  Construction,  §  668; 
"And  ordinarily  courts  disregard  the  limita- 
tion fixed  in  the  contract  or  tort,  and  enforce 
only  the  lex  fori." 

Necessarily  statutes  of  limitation  affect 
the  remedy,  and  not  the  right;  and,  as  ar- 


gued by  counsel  for  appellant,  they  are  as 
much  a  part  of  the  remedy  as  are  our  forms 
of  pleading,  our  rules  of  evidence,  and  our 
manner  of  conducting  trials;  hence  the  In- 
diana statute  of  limitations  can  have  no 
more  operation  in  this  state  upon  the  one 
than  upon  the  other. 

The  rule  to  which  we  refer  has  always 
I)een  the  law  in  Kentucky,  and,  among  the 
earlier  cases  approving  it,  is  that  of  Graves 
V.  Graves,  2  Bibb.  209,  4  Am.  Dec.  697,  in 
the  opinion  of  which  it  is  said:  "The  stat- 
ute of  limitations  docs  not  affect  the  valid' 
ity  of  the  contract,  but  the  time  of  enforcing* 
it;  or,  in  other  words,  it  docs  not  destroy 
the  right,  but  withholds  the  remedy.  It 
would  seem  to  follow,  therefore,  that  th« 
lex  fori,  and  not  the  lex  loci,  was  to  pre- 
vail with  respect  to  the  time  when  the  ao- 


its  creation.  In  this  connection  the  interest- 
ing question  arises  whether  the  limitation 
prescribed  by  the  foreign  statute  creating  the 
cause  of  action  will  govern  to  the  exclusion 
of  a  shorter  limitation  prescribed  by  the 
law  of  the  forum.  As  the  exception  to  the 
general  rule  referring  the  question  of  limita- 
tion to  the  lex  fori  rests  upon  the  ground 
that  the  prescription  of  the  foreign  statute 
doee  not  relate  to  the  remedy  merely,  but 
imposes  a  condition  upon  the  cause  of  ac- 
tion itself,  whereby  it  is  extinguished  when 
the  prescrilx^d  period  has  run,  it  may  bo 
doubted  whether  the  exception  should  apply 
if  the  period  prescribed  by  the  foreign 
statute  has  not  expired,  but  the  shorter 
period  prescribed  by  the  law  of  the  forum 
nas  expired. 

Upon  this  hypothesis  the  question  pre- 
sented seems  to  be  merely  one  as  to  remedy, 
and  therefore  to  fall  within  the  general  rule 
that  the  lex  fori  governs  as  to  limitation  as 
a  part  of  the  remedy.  Concededly  this  gen- 
eral rule  will  apply  and  prevent  an  action 
at  the  forum  upon  a  cause  of  action  which 
would  be  barred  by  the  statute  of  limita- 
tions of  the  forum,  although  it  would  not 
by  that  of  the  state  where  it  arose,  if  it  is 
a  common-law  cause  of  action,  or  even  a 
cause  of  action  created  by  a  statute  which 
does  not  prescribe  any  special  limitation. 
It  is  one  thing  to  hold  that  a  cause  of  ac- 
tion cannot  be  enforced  in  any  jurisdiction 
after  the  expiration  of  the  time  limited  by 
the  stetute  creating  it,  even  though  it  would 
not  be  barred  by  the  statute  of  limitations 
of  the  forum,  and  quite  another  te  hold  that 
the  court  of  the  forum  will  entertain  an  ac- 
tion upon  a  cause  of  action  not  barred  by 
the  statute  of  its  creation,  if  it  would  be 
barred  by  the  statute  of  limitetions  of  the 
forum.  It  is  not  apparent  that  there  is  any 
greater  obligation  under  the  principles  of 
comity  resting  upon  the  court  of  one  juris- 
diction to  enforce  a  cause  of  action  created 
by  a  statute  of  another,  which  prescribes  a 
limitetion  that  has  not  yet  expired,  if  the 
action  would  be  barred  by  the  law  of  the 
forum,  than  there  is  in  case  of  a  concededly 
existing  cause  of  action  at  common  law,  or 
46  L.R.A.(N.S.) 


under  a  statute  of  another  jurisdiction 
which  prescribes  no  special  limitation. 

It  may  be  that  when  the  law  of  the  fonun 
is  consulted,  the  limitation  prescribed  by 
the  statute  of  the  forum  in  relation  to 
causes  of  action  like  the  one  involved  in  this 
case  will  be  found  inapplicable  because  it 
relates  only  to  causes  of  action  arising  at 
the  forum.  But  even  so,  it  is  still  possible 
that  there  may  be  a  general  stetute  at  the 
forum  applicable  to  foreign  as  well  as 
domestic  causes  of  action,  which  prescribes 
a  shorter  period  than  that  fixed  by  toe  foreign 
statute.  If  there  is  no  general  or  special 
limitation  at  the  forum  applicable  to  for- 
eign causes  of  action  of  the  kind  involved, 
the  action  may  doubtless  be  entertained,  aS' 
suming  that  the  cause  of  action  has  not 
been  extinguished  by  the  expiration  of  the 
period  prescribed  by  the  foreign  stetute. 
But  that  result  upon  the  present  hypothesis 
may  be  attributed  te  the  fact  that  there  is 
no  limitation  at  the  forum  applicable  te  the 
case,  rather  than  te  the  predominance  of 
the  lex  loci  over  the  lex  fori. 

The  view  that  the  general  rule  which  re- 
fers the  question  of  limitetion  te  the  le« 
fori  will  apply  if  the  cause  of  action  woull 
be  barred  by  the  law  of  the  fonmi,  but  net 
by  the  foreign  stetute,  even  assuming  that 
the  limitation  prescribed  by  the  foreign  stet- 
ute would  prevail  if  it  were  shorter  than 
that  prescribed  by  the  law  of  the 
forum,  was  adopted,  argumentetively  at 
least,  in  Weaver  v.  Baltimore  &  0.  R.  Co. 
21  D.  C.  499.  The  court  in  that  case,  while 
conceding  that  if  the  time  limited  by  a  for- 
eign statute  creating  a  cause  of  action  for 
death  has  expired,  no  action  can  be  main- 
tained, although  the  stetute  of  the  forum 
allows  a  longer  period,  nevertheless  stated, 
in  effect,  that  if  the  forum  has  a  stetute  of 
limitations,  properly  so  called,  that  fixes  a 
shorter  period,  the  action  cannot  e  main- 
tained alter  the  expiration  of  that  period, 
although  the  period  fixed  by  the  foreign 
statute  has  not  expired.  It  was  held  in  this 
case,  however,  that  the  limitetion  prescribed 
by  the  statute  of  the  forum  creating  a  right 
of  action  for  death  only  applied  to  causes  of 
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tion  should  be  commenced."  The  later  cases 
Bhow  no  departure  from  this  rule;  among 
these  are  the  following:  Bennett  v.  Devlin^ 
17  B.  Mon.  358;  Farmers*  &  T.  Nat.  Bank  v. 
Level,  8  Ky.  L.  Rep.  261,  1  S.  W.  426;  Tera- 
pleton  V.  Sharp,  10  Ky.  L.  Kcp.  499,  9  S.  W. 
507,  696;  John  Shillito  Co.  v.  Richardson, 
102  Ky.  52,  42  S.  W.  847;  Labatt  v.  Smith, 
83  Ky.  599, — in  each  of  which  it  was  held 
that  the  statutory  bar  of  the  state  where 
the  remedy  is  sought  to  be  enforced  by  ac- 
tion, and  not  of  the  state  where  the  con- 
tract was  made,  governs.  In  a  more  recent 
case  (Louisville  &  N.  R.  Co.  v.  Whitlow, 
114  Ky.  470.  43  S.  W.  711),  quoting  with 
approval  from  Herrick  v.  Minneapolis  &  St. 
L.  R.  Co.  31  Minn.  13,  47  Am.  Rep.  771,  16 
N.  W.  413,  we  said:  "The  statute  of  an- 
other  state  has,   of  course,   no  extraterri- 


torial force,  but  rights  acquired  under  it 
will  always,  in  comity,  be  enforced,  if  not 
against  the  public  policy  of  the  laws  of  the 
former.  In  such  cases  the  law  of  the  place 
where  the  right  was  acquired,  or  the  lia- 
bility was  incurred,  will  govern  as  to  the 
right  of  action,  while  all  that  pertains  mere- 
ly to  the  remedy  will  be  controlled  by  the 
law  of  the  state  wliere  the  action  is  brought; 
and  we  think  the  principle  is  the  sajne, 
whether  the  right  of  action  be  eo?  ccntractu 
or  ex  delicto." 

In  the  still  more  recent  case  of  Adams 
Exp.  Co.  V.  Walker,  119  Ky.  126,  67  L.R.A. 
412,  83  S.  W.  107,  we  find  this  expression 
of  the  same  conclusion:  "It  is  insisted  for 
appellant  that,  the  contract  here  having 
been  mnde  in  Wooster,  Ohio,  it  must  be 
governed  by  the  laws  of  Ohio;  and  that  by 


action  arising  at  the  forum,  and  that  if 
there  was  any  statute  of  limitation  of  the 
forum  applicable  to  the  case,  it  was  the 
general  statute  which  allowed  a  period  ex- 
ceeding that  fixed  by  the  foreign  statute. 

It  may  be  observed  that  in  the  cases  cited 
at  the  beginning  of  the  note  which  apply 
the  general  rule  that  the  lex  fori  governs 
where  the  foreign  statute  creating  the  cause 
of  action  does  not  prescribe  a  special  period 
of  limitation,  .the  courts  must  have  found, 
either  in  the  general  statute  of  limitation  of 
the  forum,  or  in  the  special  st-atute  of  the 
forum  relating  to  similar  causes  of  action, 
some  limitation  applicable  to  the  cause  of 
action  in  question,  notwithstanding  its  for- 
eign origin. 

The  view  now  under  consideration  is  also 
sustained,  argumentatively  at  least,  in 
Hutch ings  v.  Lamson,  37  C.  C.  A.  564,  96 
Fed.  720,  an  action  brought  in  Illinois  to 
enforce  a  stockholder's  liability  under  the 
Kansas  statute,  where  the  court  said :  "The 
general  rule  is  that,,  in  respect  to  the  limita- 
tion of  actions,  the  law  of  the  forum  gov- 
erns; and  while  the  courts  will  enforce  a 
limitation  established  under  the  iaw  of 
another  state,  when  applicable,  it  does  not 
do  so  to  the  exclusion  of  the  law  of  the 
forum.  It  would  involve  serious  and  possi- 
bly absurd  consequences  if  it  were  estab- 
lished that  a  right  of  action  created  and 
? governed  by  the  law  of  Kansas  could  be  en- 
orced  in  Illinois  after  the  time  when,  by 
the  law  of  the  latter  state,  the  action  had 
been  barred.  The  cases  cited  show  that  the 
law  of  Kansas,  if  applicable,  will  be  enforced 
in  Illinois,  but  they  do  not  say  nor  imply 
that  a  like  or  different  limitation  by  the 
statute  of  Illinois  may  not  apply."  The 
apparent  assumption  in  this  case  that  the 
period  fixed  by  the  Kansas  statute,  if 
shorter  than  that  fixed  by  the  statute  of 
Illinois,  would  control,  was  probably  un- 
warranted in  view  of  the  express  decisions 
to  the  contrary  in  other  cases,  resting  upon 
the  ground  that  the  limitation  is  one  pre- 
scribed by  the  peneral  statute,  and  not  by 
the  statute  creating  the  cause  of  action  (see 
Dexter  v.  Edmands,  89  Fed.  467;  Whitman 
46  i:.R.A.(NJ3.) 


V.  Citizens*  Bank,  49  C.  C.  A.  122,  110  Fed. 
503;  Schiffer  v.  Columbia  College,  87  Fed. 
166).  However,  that  fact  does  not  ma- 
terially atlect  the  intrinsic  force  of  the  dis- 
tinction made  by  the  court.  See  also  Piatt 
V.  Wilmot,  193  U.  S.  602,  48  L.  ed.  809,  24 
Sup.  Ct.  Rep.  542,  where  the  court,  applying 
the  general  principle  that  the  lex  fori  gov- 
erns as  to  the  limitation,  without  discussing 
the  question  whether  or  not  the  limitation 
prescribed  by  the  Kansas  statute  should  be 
re^^arded  as  a  condition  of  the  cause  of  ac- 
tion, held  til  at  the  three-year  period  pre- 
scribed by  the  New  York  Code  of  Civil 
Procedure  for  actions  against  directors  or 
stockholders  to  enforce  a  common-law  or  stat- 
utory liability  was  applicable  to  an  action 
to  enforce  the  double  liability  of  stock- 
holders under  the  Kansas  statute. 

However,  it  has  been  expressly  held  that 
the  limitation  prescribed  by  a  statute  creat- 
ing a  cause  of  action  will  govern  when  it  pre- 
scribes a  longer  as  well  as  when  it  prescrijbes 
a  shorter  period  than  that  fixed  by  tne  statute 
of  the  forum.  Thus,  in  Theroux  v.  Northern 
P.  R.  Co.  12  C.  C.  A.  52,  27  U.  S.  App.  608, 
64  Fed.  84,  it  was  held  that  an  action  for 
death  under  a  Montana  statute  could  be 
brought  in  a  Federal  court  sitting  in  Minne- 
sota at  any  time  within  three  years,  the 
period  allowed  by  the  Montana  statute,  al- 
though the  limitation  prescribed  by  the 
Minnesota  statute  for  similar  actions  is  two 
years.  The  court,  in  support  of  its  de- 
cision, said:  "To  refuse  to  entertain  such 
a  suit  within  three  years  would  be  to  sub- 
tract from  the  liability,  and  to  impair  the 
right  intended  to  be  conferred  by  the  laws 
of  Montana;  for  the  period  allowed  in  which 
to  enforce  the  liabilitv,  as  we  have  before 
shown,  is  a  substantial  part  of  the  liability 
imposed  and  of  the  right  intended  to  be 
created."  It  may  be  suggested  in  reply  to 
this  argument  that  the  refusal' to  entertain 
the  cause  of  action,  conceding  that  it  was 
still  an  existing  one  under  the  statute  by 
which  it  was  created,  would  no  more  sub- 
tract from  the  liability  or  impair  the  right 
intended  to  be  conferred  by  the  foreign  s€it- 
ute,  than  the  application  of  the  limitation 
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ihe  laws  of  Ohio  such  a  1  imitation  is  valid,  i 
Limitation  is  governed  by  the  law  of  the 
fonun  in  which  the  suit  is  brought,  and  the 
courts  of  this  state  will  not,  as  a  matter  of 
comity,  enforce  a  contract  made  in  Ohio  as 
to  the  time  when  the  suit  shall  be  brought, 
for  this  is  regulated  by  our  statutes." 

Section  2516,  Kentucky  Statutes,  fixes  the 
limitation  in  such  a  case  as  the  one  at  bar 
and  is  quite  emphatic  in  its  declaration  that 
"an  action  for  an  injury  to  the  person  of 
the  plaintiff  .  .  .  shall  be  commenced 
within  one  year  next  after  the  cause  of  ac- 
tion accrued,  and  not  thereafter." 

It  is  true,  as  argued  by  appellee's  counsel, 
there  are  some  exceptions  to  the  limitation 
it  declares,  but  they  have  no  application  to 
this  case;  the  exceptions  are  found,  how- 
ever, in  §  2541  (misnumbered  2451)  and 
I  2642. 


Section  2541  provides:  "When,  by  the 
laws  of  anv  other  state  or  countrv,  an  action 
upon  a  judgment  or  decree  rendered  in  such 
state  or  country  cannot  lie  maintained  there 
by  reason  of  the  lapse  of  time,  and  euch 
judgment  or  decree  is  incapable  of  being 
otherwise  enforced  there,  an  action  upon  the 
same  cannot  be  maintained  in  this  state, 
except  in  favor  of  a  resident  thereof,  who 
has  had  the  cause  of  action  from  the  time  it 
accrued."  Obviously  this  section  has  no  ap- 
plication to  the  case  in  hand,  for  it  is  not 
an  action  upon  a  judgment  or  decree. 

Section  2542  provides :  "When  a  cause  of 
action  has  arisen  in  another  state  or  coun- 
try between  residents  of  such  state  or  coun- 
try, or  between  them  and  residents  of  an- 
other state  or  country,  and  by  the  law  of 
the  state  or  country  where  the  cause  of  ac- 
tion accrued  an  action  cannot  be  maintained 


prescribed  by  the  law  of  the  forum  subtracts 
from  the  liability  or  impairs  the  right  in- 
tended to  be  conferred  by  a  statute  of  an- 
other state,  which  does  not  prescribe  any 
period  of  limitation  at  all ;  in  which  case  it 
is  conceded  that  the  limitation  prescribed  by 
the  lex  fori  governs. 

In  Negaubauer  v.  Great  Northern  R.  Co. 
92  Minn.  184,  104  Am.  St.  Rep.  674,  99  N. 
W.  620,  2  Ann.  Cas.  350,  it  was  also  held 
that  the  Montana  limitation  of  three  years 
rather  than  the  Minnesota  limitation  of 
two  years  governed  a  cause  of  action  for 
death  arising  under  the  Montana  statute. 
Apparently,  however,  the  distinction  now 
under  discussion  was  not  urged,  the  defend- 
ant relying  upon  the  contention  that  the 
Montana  statute  did  not  itself  fix  the  time 
within  which  the  action  must  be  brought. 
Moreover,  the  court  in  this  case  took  the 
position  that  the  limitation  prescribed  by 
the  Minnesota  death  statute  was  necessarily 
inapplicable  to  a  cause  of  action  originating 
in  another  state,'  since  the  limitation  was 
confined  to  causes  of  action  originating  in 
Minnesota.  It  may  be,  therefore,  that  in 
spite  of  the  statement  in  the  opinion  that 
the  limitation  fixed  by  the  statute  of  Mon- 
tana applied  to  the  cause  of  action,  the 
decision  should  be  really  regarded  as  resting 
upon  the  ground  that  there  was  no  limita- 
tion at  the  foriim  applicable  to  the  case,  or 
at  least,  none  that  prescribed  a  period  of 
less  than  three  years.  See  Weaver  v.  Balti- 
more &  O.  R.  Co.  21  D.  C.  499. 

In  Brunswick  Terminal  Co.  v.  National 
Bank,  48  L.R.A.  625,  40  C.  C.  A.  22,  99  Fed 
635,  it  was  also  assumed,  but  without  dis- 
cussion, that  the  principle  applied  con- 
versely, so  as  to  permit  the  action  to  be 
maintained  if  the  time  limited  by  the  for- 
eign statute  has  not  expired,  though  the 
time  limited  by  the  law  of  the  forum  has 
expired.  As  in  the  Negaubauer  Case,  how- 
ever, the  question  discussed  was  merely 
whether  the  principle  applied  where  the 
limitation  was  not  incorporated  in  the  stat- 
ute which  created  the  right,  but  in  a  stat- 
46  L.R.A.(N.S.) 


ute  of  limitations  directed  to  the  right  of 
action;  and  the  distinction  under  discussion 
was  apparently  not  suggested. 

In  view  of  the  comparatively  few  reported 
cases  in  which  the  courts  have  had  occasion 
to  pass  upon  the  question  when  the  limita- 
tion prescribed  by  the  foreign  statute  was 
longer  than  the  period  prescribed  by  the 
law  of  the  forum,  and  of  the  failure  of  some 
of  those  cases  to  recognize  the  possibility  of 
a  distinction,  the  point  can  hardly  be  re- 
garded as  settled.  As  already  stated,  it  is 
not  apparent  why  the  doctrine  that  the  lim- 
itation prescribed  by  the  foreign  statute 
which  creates  the  right  pf  action  is  a  con- 
dition of  the  right  of  action,  so  that  the 
latter  is  extinguished  when  the  time  so  pre- 
scribed has  expired,  and  will  not  thereafter 
sustain  an  action  anywhere,  should  exclude 
the  operation  of  the  general  rule  which  re- 
fers the  question  of  limitation  to  the  lex 
fori  if  the  period  prescribed  by  the  foreign 
statute  has  not  expired.  The  reason  for  the 
departure  from  that  rule  when  the  foreign 
statute  creating  the  cause  of  action  pre- 
scribes a  period  shorter  than  that  fixed  by 
the  statute  of  the  forum,  namely,  that  the 
limitation  is  a  condition  of  the  cause  of 
action,  so  that  the  latter  is  extinguished 
when  the  period  has  run,  seems  entirely 
lacking  when  the  statute  of  limitations  of 
the  forum  prescribes  a  shorter  period  than 
the  foreign  statute;  and  the  court  is  merely 
called  upon  to  apply  the  general  rule  that  it 
will  not  entertain  an  action  which  is  barred 
by  the  statute  of  the  forum,  although  an 
action  is  not  barred  by  the  law  of  the  state 
where  the  cause  of  action  arose.  Such  an 
application  of  the  rule  does  not  impair  or 
affect  the  cause  of  action  itself,  but  merely 
withholds  the  remedy  in  the  particular  juris- 
diction, leaving  the  parties  free,  at  least, 
apart  from  the  possible  effect  of  res  judicata^ 
to  enforce  the  cause  of  action  in  the  state  of 
its  creation,  or  in  any  other  state  where 
limitation  has  not   run. 

J.  W.  M.;   G.  H.  P. 
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thereon  by  reason  of  the  lapse  of  time,  no 
action  can  be  maintained  thereon  in  this 
state/'  It  is  equally  obvious  tliat  this  sec- 
tion can  afford  appellee  no  relief,  for  it  only 
applies  to  a  case  where  the  action  is  barred 
by  the  law  of  the  state  where  it  arose;  as 
held  in  Labatt  v.  Smith,  83  Ky.  599,  it  has 
no  reference  to  residents  of  this  state,  but 
to  those  who  are  nonresidents  of  the  state 
and  come  into  it  in  order  to  enforce  their 
rights;  the  object  of  the  statute  being  to 
prevent  one  of  them  from  having  an  advan- 
tage over  the  other. 

Nor  do  we  think  the  case  of  John  Shillito 
Co.  V.  Richardson,  102  Ky.  51,  42  S.  W. 
847,  relied  on  by  appellee,  has  any  applica- 
tion. The  parties  were  both  nonresidents 
of  Kentucky;  the  plaintiff  residing  in  Ohio 
and  the  defendant  in  New  York,  to  which 
state  he  had  removed  from  Ohio.  The  action 
was  brought  in  Kentucky,  but  the  cause  of 
action  arose  in  Ohio.  The  defendant  an- 
swered, pleading  tlie  statute  of  limitations 
of  Kentucky,  but  by  reply  the  plaintiff 
pleaded  the  Ohio  statute  of  limitations 
which  had  not  barred  the  cause  of  action 
when  the  defendant  removed  from  Ohio  to 
New  York,  and,  under  the  laws  of  Ohio,  did 
not  run  while  he  remained  in  New  York. 
So,  as  the  case  was  one  between  citizens  of 
other  states,  upon  a  cause  of  action  which 
arose  in  Ohio  and  had  not  been  barred  by 
the  statute  of  limitations  of  that  state,  and 
the  statute  would  have  interposed  no  bar  if 
the  action  had  been  brought  in  Ohio,  it  was 
properly  held  that  the  action  could  be  main- 
tained in  Kentucky.  In  other  words,  the 
case  was  one  to  which  §  2542,  Kentucky 
Statutes,  was  clearly  applicable. 

The  case  at  bar,  however,  is  wholly  differ- 
ent, for  both  appellant  and  appellee  were, 
when  the  cause  of  action  arose,  and  have 
since  remained,  residents  of  this  state; 
hence,  although  the  cause  of  action  arose 
in  Indiana,  §  2542  does  not  apply,  but  the 
case  must  be  controlled  by  §  2516,  Ken- 
tucky Statutes,  which  requires  such  an  ac- 
tion to  be  brought  within  a  year  next  after 
the  cause  of  action  arose.  If  the  statute  of 
Indiana,  which  gives  the  right  of  action  at- 
tempted to  be  asserted  by  appellee,  had  pre- 
scribed the  time  within  which  the  action  to 
enforce  the  right  must  be  brought,  quite  a 
different  question  from  the  one  we  have 
would  have  been  presented,  for  in  that  case 
the  limitation  as  to  time  would  have  to  be 
treated  as  a  part  of  the  right,  and  l)e  gov- 
erned by  the  same  law  that  creates  the  right. 
But  the  Indiana  statute  in  question  does  not 
prescribe  the  period  of  limitation;  it  is  in- 
stead found  in  another  and  general  statute 
of  that  state;  therefore  it  has  no  force  out- 
side of  that  state,  and  such  limitation  can- 
not be  applied  in  Kentucky. 
46  L.R.A.(N5.) 


As  said  by  Mr.  Minor  in  his  Conflict  of 
Laws,  §  210:  "But  if  the  period  of  limiU- 
tion  is  not  prescribed  by  the  same  statute 
which*  confers  the  right,  but  is  found  in  a 
general  statute,  the  general  principle  ap- 
plies, and  it  becomes  a  law  relating  to  the 
remedy,  which  will  have  no  extraterritorial 
force.  In  such  case  the  law  of  the  situs 
of  the  remedy  {lex  fori)  again  becomes  the 
'proper  law.' "  Cooley,  Const.  Lim.  3d  ed. 
361;  The  Harrisburg,*^  11 9  U.  S.  199,  30  L. 
ed.  358,  7  Sup.  Ct.  Rep.  140;  McArthur  v. 
Goddin,  12  Bush,  274. 

This  question  was  considered  and  elabo- 
rately discussed  in  O'Shields  v.  Georgia  P. 
R.  Co.  83  Ga.  621,  6  L.R.A.  152,  10  S.  E. 
268,  and  by  the  Georgia  supreme  court  held 
that,  where  a  right  of  action  is  given  by  a 
statute  of  another  state,  and  no  period  of 
limitation  is  prescribed  otherwise  than  by 
the  general  law  of  limitation  prevailing  in 
that  state,  the  lex  forij  not  the  lex  /ret, 
applies  on  the  subject  of  limitation. 

Here  the  appellee's  petition  shows  a  com- 
mon-law right  of  recovery;  the  fact  that 
he  needlessly  set  forth  a  statute  of  Indiana, 
which  does  not  prescribe  the  period  of  limi- 
tation, will  not  enable  him  to  evade  the 
Kentucky  law  as  to  the  limitation,  which 
necessarily  controls;  therefore  the  peremp- 
tory instruction  asked  by  the  appellant 
should  have  been  given. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  and  cause  remanded  for  a  new 
trial  consistent  with  the  opinion. 


MASSAOHU6ETTS    6UPREMB    JTJDI- 
OLAIi  COURT. 

HANNAH    E.    PIERCE,    Admrx.,    etc.,   of 
Hannah  T.  Baker,  Deceased, 

V. 

STATE  NATIONAL  BANK  OP  BOSTON. 

'    (215  Mass.  18,  101  N.  E.  1060.) 

lilmitation  of  action  —  certificate  of  de* 
posit  —  demand. 

Demand  must  be  made  for  payment  of  a 
certificate  of  deposit  payable  without  in- 
terest on  return  of  the  certificate  properly 
indorsed,  within  the  time  limited  for  bring- 
ing an  action  upon  such  certificate. 

(May  24,  1913.) 

Note.  —  The  question  when  limitation 
begins  to  run  a^irainst  an  action  on  a  cer- 
tificate of  deposit  is  considered  in  the  note 
to  Re  Gardner,  29  L.R.A.(N.S.)   685. 

Generally  as  to  when  limitation  begins 
to  run  against  an  action  on  a  contract  pay- 
able on  demand,  see  the  note  to  Fallon  v. 
Fallon,  32  L.R.A.(N.S.)    486. 
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RESERVATION  by  the  Superior  Court 
for  Suffolk  County  for  the  opinion  of 
the  Supreme  Judicial  Court  of  an  action 
brought  to  enforce  payment  of  a  certificate 
of  deposit.    Bill  dismisBed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Eugene  B.  Jackson  for  complain- 
ant. 

Messrs.  H.  M.  Aldrich  and  Edwin  6. 
Mclnnes,   for  respondent: 

The  certificate  is  presumed  to  have  been 
paid. 

Howland  v.  Shurtlcff,  2  Met.  28,  35  Am. 
Dec.  384;  Denny  v.  Eddy,  22  Pick.  633; 
Kingman  v.  Kingman,  121  Mass.  249; 
Inches  v.  Leonard,  12  Mass.  379;  Gaines 
V.  Miller,  111  U.  S.  395,  28  L.  ed.  466,  4 
Sup.  Ct.  Rep.  426. 

A  demand  must  be  made  within  a  rea- 
sonable time. 

Codman  v.  Rogers,  10  Pick.  112;  Camp- 
bell V.  Whoriskey,  170  Mass.  63,  48  N.  E. 
1070;  Whitney  v.  Chesnire  R.  Co.  210 
Mass.  263,  96  N.  £.  676. 

The  obligation  in  suit  is  not  an  evi- 
dence of  indebtedness  issued  by  a  bank;  it 
is,  at  most,  an  obligation  to  assume  and 
pay  such  an  indebtedness.  The  statute  ap- 
plicable is  therefore  the  ordinary  six-year 
statute. 

Hinsdale  v.  Lamed,  16  Mass.  65;  Baker 
V.  Atlas  Bank,  9  Met.  182;  Com.  v.  Co- 
chituate  Bank,  3  Allen,  42;  Stebbins  t. 
Scott,  172  Mass.  356,  52  N.  E.  535. 

Ijoring,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  to  collect  the 
amount  of  a  certificate  of  deposit  issued  in 
1859,  on  which  a  demand  for  payment  v^s 
made  thirty-six  years  later  (to  wit,  on  No- 
vember 27,  1895),  but  not  before,  and  where 
the  suit  to  collect  was  begun  forty- seven 
years  later  (March  7,  1906).  The  present 
suit  had  its  origin  in  a  writ  dated  March 
7,  190G,  which  by  leave  of  court  was 
amended  into  this  bill  in  equity.  It  is 
based  on  the  claim  that  the  State  Bank 
which  issued  the  certificate  (by  name  The 
Hide  and  Leather  Bank)  was  reorf^an- 
ized  under  the  same  name  as  a  United 
States  bank  (and  so  liable  for  the  debts  of 
the  state  bank  under  the  rule  applied  in 
Atlantits  Nat.  Bank  v.  Harris,  118  Mass. 
147),  and  that  later  the  National  Hide  and 
Leather  Bank  became  consolidated  with  the 
defendant  bank  on  terms  which  made  that 
bank  liable  for  its  debts. 
The  certificate  is  in  the  following  words: 

Certificate  of  Deposit.  $1,324. 

Boston,  July   19,   1859. 

Jacob  Chase,  Esq.,  has  deposited  in  the 
Hide  and  Leather  Bank  thirteen  hundred 
46  L.R.A.(N.S.) 


twenty-four  no/100  dollars  payable  on  the 
return  of  this  certificate,  to  his  order  in- 
dorsed on   the   same. 

[Signed]  J.  S.  March,  Cashier. 

The  word  "Original"  appeared  printed  or 
written  across  the  face  of  the  certificate. 

It  was  decided  in  Shute  v.  Pacific  Kat. 
Bank,  136  Mass.  487,  that  while  a  certifi- 
cate of  deposit  has  for  the  most  part  the 
incidents  of  a  promissory  note  it  difiTers 
from  a  promissory  note  payable  on  demand 
in  at  least  one  respect;  namely,  it  is  not 
overdue  until  after  a  demand  for  payment 
is  made,  and  so  it  is  not  subject  in  the 
hands  of  a  subsequent  holder  to  a  set-off 
of  notes  due  from  the  original  payee,  under 
Gen.  Stat.  chap.  53,  §  10.  For  subsequent 
cases  as  to  certificates  of  deposit,  see 
Hunt's  Appeal,  141  Mass.  615,  6  N.  E.  654; 
Schmidt  v.  People's  Nat.  Bank,  163  Mass. 
550,  27  N.  E.  595. 

The  purpose  and  use  of  certificates  of  de- 
posit (using  that  term  in  the  proper  sense) 
is  to  transmit  funds  and  make  payments. 
In   this   respect  certificates   of  deposit   are 
like  certified  checks.    See  for  example  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  604,  648,  19  L.  ed.  1008,  1019,  where 
the  two  are  classed  together.    An  example 
may   be   found   in   a   case   where   a  person 
has    occasion    to   make   a   payment   in   his 
own   city   or   town,   or   to   transmit   funds 
to  another  city  or  to  another  country.    He 
does   not    want   to   carry   or   send  gold  or 
notes  which  are  a  legal  tender.    Again,  he 
cannot  expect  his  own  check  to  be  taken 
in    payment.      Under    these    circumstances 
he  deposits  in  a  bank  the  sum  to  be  paid 
or   transmitted,   and   procures   a   certificate 
of  deposit   (in  the  form  set  forth  above), 
or  he  draws  his  check  and  procures  it  to  be 
certified  by  the  bank,  or  he  procures  a  cash- 
ier's check  on  a  bank  in  the  place  where 
the  payment  is  to  be  made.     Then,  by  in- 
dorsing the  certificate  of  deposit,  the  cer- 
tified check,  or  the  cashier's  check,  to  the 
person  to  whom  he  wishes  to  make  the  pay- 
ment   or    transmit   the    money,    he    effects 
his  object  with  ease  and  safety.     It  is  ap- 
parent   from    this   that    the    function   per- 
formed by   a   certificate   of   deposit   is  one 
which    contemplates    a    presentation    of    it 
for^  payment    within    a    short    time.     The 
bank  has  the  use  of  the  money  deposited 
so   long   as    the   certificate   is   outstanding, 
while  the  person  who  holds  the  certificate 
gets  no  interest  on  the  sum  it  represents. 
The  general  rule,  therefore,   is  applicable; 
namely,  that  the  time  within  which  a  de- 
mand must  be  made  is  the  time  limited  for 
bringing  an  action.   Campbell  v.  Whoriskey, 
170  Mass.  63,  67,  48  N.  E.   1070;   Downer 
V.    Squire,    186    Mass.    189,   71    N.    E.   534; 


iois. 


MERGE  ▼.  STATE  NAT.  BANE. 


605 


Whitney  y.  Cheshire  R.  Co.  210  Mass.  263, 
96  N.  £.  676.  The  plaintiff  has  contended 
(hat  the  period  of  limitation  applicable  to 
a  certificate  of  deposit  issued  by  a  bank 
is  fixed  by  Rev.  Laws  chap.  202,  §  1,  at  twen- 
ty years,  and  not  by  Rev.  Laws  chap.  202, 
§2,  at  six  years.  It  is  not  necessary  to 
decide  whether  this  be  so  or  not;  no  demand 
.was  made  until  thirty-six  years  after  the 
date  of  the  certificate;  in  either  event  the 
demand  was  too  late. 

There  are  to  be  found  in  the  books  in- 
stances where  instruments  have  been  is- 
sued in  the  form  of  certificates  of  deposit 
payable  on  demand,  which  serve  a  differ- 
f^nt  purpose  and  are  subject  to  a  different 
rule.  These  are  certificates  which  are  is- 
sued for  money  borrowed  and  which  carry 
interest.  An  instance  is  to  be  found  in 
McGough  V.  Jamison,  107  Pa.  336.  There 
the  deposit  was  made  in  ''Parker's  Savings 
Bank,"  and  a  certificate  like  the  certificate 
here  in  question  was  issued,  which  bore 
interest  at  6  per  cent  "if  left  six  months." 
The  purpose  of  a  negotiable  receipt  for 
money  borrowed  is  a  continuing  loan  of 
money.  Although  the  paper  issued  in  that 
and  similar  instan/ces  is  in  its  terms  like  a 
certificate  of  deposit,  it  is,  speaking  with 
accuracy,  a  negotiable  receipt  for  money 
borrowed,  and  not  a  certificate  of  deposit. 
The  transaction  is  in  substance  the  same 
as  that  in  Campbell  v.  Whoriskey,  170 
Mass.  63,  67,  48  N.  E.  1070,  and  the  result 
to  be  reached  is  not  affected  by  the  fact* 
that  the  person  with  whom  the  deposit 
was  made  as  an  investment  issued  a  nego- 
tiable receipt  payable  with  interest,  in 
place  of  a  non-negotiable  one,  as  was  done 
In  Campbell  v.  Whoriskey.  For  these  rea- 
sons the  same  conclusion  was  reached  in 
McGough  V.  Jamison  that  was  reached  in 
Campbell  v.  Whoriskey;  namely,  that  the 
general  rule  did  not  apply,  and  consequent- 
ly that  it  was  not  necessary  to  make  a  de- 
mand within  the  statutory  period  for  bring- 
ing an  action.  Finkbone's  Appeal,  86  Pa. 
368,  on  the  authority  of  which  McGough 
T.  Jamison  was  decided  was  in  substance 
a  similar  case. 

It   follows   that  the   bill   must   be   dis- 
missed, with  costs. 

So  ordered. 
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Injunction    —    against    suit    in    other 
state. 

The  courts  of  a  state  may  restrain  a  citi- 

Headnote  by  Tatlob,  C. 
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zen  of  that  state  from  prosecuting  a  suit 
against  another  citizen  of  the  same  state 
in  the  courts  of  another  state,  if  necessary 
to  prevent  an  inequitable  advantage;  but 
litigants  are  seldom  restricted  to  the  courts 
of  their  own  state,  and,  to  justify  enjoin- 
ing the  prosecution  of  a  foreign  suit,  be- 
gun before  any  proceedings  were  taken  in 
the  home  courts,  it  must  appear  that  the 
foreign  suit  will  result  in  evading  the  ef- 
fect of  some  local  law,  or  in  securing  some 
other  inequitable  advantage,  or  in  imposing 
some  inequitable  disadvantage. 

,  (May  29,  1913.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Rock  County,  en- 
joining the  prosecution  of  an  action  in  an- 
other suit  upon  certain  promissory  notes. 
Reversed. 

The  facts  are  stated  in  the  Conmiission- 
er's  opinion. 

Mr.  A.  J.  Daley,  for  appellant: 

The  general  allegation  in  the  complaint, 
that  plaintiff's  witnesses  live  in  Minnesota, 
is  wholly  insufficient  to  call  for  the  injunc- 
tional  order  of  the  court. 

White  V.  Caxton  Book-Binding  Co.  10 
N.  Y.  Civ.  Proc.  Rep.  146;  Durant  v.  Pier- 
son,  19  N.  Y.  Civ.  Proc.  Rep.  203,  12  N.  Y. 
Supp.  145. 

All  the  complaint  really  alleges  is  that  it 
would  be  more  convenient  for  plaintiff  to 
try  his  case  here.  That  is  no  cause  for  an 
injunction. 

Bank  of  Bellows  Falls  v.  Rutland  &  B.  R. 
Co.  28  Vt.  470;  Donnelly  v.  Morris,  27 
Jones  &  S.  667,  36  N.  Y.  S.  R.  78,  13  N.  Y. 
Supp.  427. 

A  mere  difference  in  the  rules  of  evidence 
in  the  two  states  is  not  cause  for  injunc- 
tion. 

Edgell  V.  aarke,  19  App.  Div.  199,  45 
N.  Y.  Supp.  979;  Carson  v.  Dunham,  149 
Mass.  52,  3  L.R.A.  203,  14  Am.  St.  Rep. 
397,  20  N.  E.  312. 

Mr.  E.  H.  Canfield  for  respondent. 

Taylor,  C,  filed  the  following  opinion: 
According  to  the  complaint,  one  Kubach, 
in  September,  1908,  by  a  fraudulent  trick, 
induced  plaintiff  to  write  hiis  name  upon 
four  pieces  of  paper,  which  now  appear  as 
promissory  notes.  The  complaint  is  drawn 
to  bring  the  case  within  the  provisions  of 
§  2747,  Rev.  Laws,  1905,  and  sets  forth  facts 
which,  if  true,  show  that,  by  virtue  of  that 
section  of  the  Code,  plaintiff  has  a  complete 

Note.  —  For  injunction  against  action 
or  proceeding  in  foreign  jurisdiction,  see 
notes  to  Thorndike  v.  Thorndike,  21  L.R.A. 
71,  and  O'Haire  v.  Bums,  25  L.R.A.(N.S.) 
267,  and  oth^r  annotation  referred  to  in 
the  later  note.  See  also  the  later  case  of 
'  Jones  V.  Hughes,  42  L.R.A;(N.S.)  502. 
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defense  against  the  notes,  even  in  the  hands 
of  a  bona  fide  purchaser.  It  is  not  claimed 
that  defendant,  the  present  owner  of  the 
notes,  at  the  tune  he  obtained  them,  had 
any  knowledge  of  the  fraud  by  which  they 
were  originally  procured.  It  further  ap- 
pears from  the  complaint  that  the  notes 
were  signed  at  Luverne,  Minnesota,  and  by 
their  terms  are  payable  at  that  place;  that 
both  plaintiff  and  defendant  have  been  resi- 
dents of  Minnesota  for  many  years,  and 
reside  at  Luverne;  that  plaintiff  made  a 
visit  to  Germany  in  the  latter  part  of  the 
year  1911,  and  on  returning  from  such  visit 
in  February,  1912,  he  landed  in  the  state 
of  New  Jersey;  that  immediately  after  he 
had  landed,  defendant  commenced  a  suit 
against  him  in  the  state  to  recover  the 
amount  of  these  notes;  that  plaintiff  an- 
swered in  the  New  Jersey  action,  and  it 
is  liable  to  be  brought  on  for  trial  at  any 
time;  that  any  judgment  that  may  be 
rendered  against  plaintiff  in  New  Jersey 
cannot  be  collected  there,  for  the  reason 
that  he  has  never  had  any  property  in  that 
state;  and  that  nearly  all  his  property  is 
in  Rock  county,  Minnesota.  The  complaint 
also  asserts  that  the  witnesses  necessary 
to  establish  plaintiff's  defense  reside  in 
Rock  county,  Minnesota;  but  no  witnesses 
are  named,  and  no  facts  are  stated  to  which 
they  will  testify.  The  complaint  further 
asserts  that  the  action  is  brought  in  New 
Jersey  to  deprive  plaintiff  of  the  benefit  of 
§  2747,  Rev.  Laws,  1905,  and  to  prevent  him< 
from  making  his  defense;  but  no  facts  ap- 
pear, other  than  the  distance  between  Min- 
nesota and  New  Jersey,  from  which  such 
an  inference  may  be  drawn.  The  judg- 
ment asked  is  that  the  notes  be  surrendered 
for  cancelation,  and  that  defendant  be  en- 
joined from  further  prosecuting  any  ac- 
tion upon  them  in  the  courts  of  New  Jersey 
or  elsewhere. 

Upon  the  complaint,  without  any  other 
affidavits  or  evidence  upon  either  side,  the 
trial  court  granted  a  temporary  injunction 
restraining  defendant  from  further  prose- 
cuting the  New  Jersey  action  until  the  ter- 
mination of  this  action.  Fron^  the  order 
granting  this  injunction,  defendant  appeals. 

That  the  courts  of  a  state  may,  in  a 
proper  case,  enjoin  one  citizen  of  the  state 
from  prosecuting  a  suit  against  another 
citizen  of  the  state  in  the  courts  of  a  sister 
state,  is  well  settled,  and  is  supported  by 
numerous  authorities.  Hawkins  v.  Ireland, 
64  Minn.  339,  58  Am.  St.  Rep.  534,  67 
N.  W.  73;  Cole  v.  Cunningham,  133  U.  S. 
107,  33  L.  ed.  538,  10  Sup.  Ct.  Rep.  269, 
16  Am.  &  Eng.  Enc.  Law,  421;  Rader  v. 
Stubblefield,  43  Wash.  334,  86  Pac.  560,  10 
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Ann.  Cas.  20,  and  note  at  page  27.  "The 
question  is,  Under  what  circumstances  will 
a  court  of  equity  restrain  a  party  from  in- 
voking the  aid  of  the  courts  and  processes 
of  another  state?  It  certainly  will  not  do 
that  simply  to  compel  him  to  carry  on  his 
litigations  at  home.  It  will  not  act  upon 
the  basis  of  any  distrust  of  the  courts  of  a 
sister  state."  Brewer,  J.,  in  Cole  v.  Young, 
24  Kan.  435. 

To  warrant  such  an  injunction,  some  suf- 
ficient ground  for  the  interposition  of  a 
court  of  equity  must  be  shown.  Perhaps 
the  most  common  ground  for  such  action 
is  that  the  prosecution  of  the  foreign  suit, 
if  permitted,  would  result  in  evading  some 
law  that  applies  in  the  state  in  which  tlie 
parties  reside.  Courts  will  intervene  where 
a  suit  is  brought  in  a  foreign  court  to 
evade  exemption  laws,  or  where  a  creditor, 
proceeding  in  the  foreign  jurisdiction, 
would  secure  a  preference  forbidden  by  the 
state  of  his  residence,  or  perhaps  where  an 
action  in  the  state  of  residence  was  prior 
in  time,  or,  as  said  in  Hawkins  v.  Ireland, 
64  Minn.  339,  58  Am.  St.  Rep.  534,  67  N.  W. 
73,  ''whenever  the  facts  of  the  case  make 
such  restraint  necessary  .to  enable  the  court 
to  do  justice,  and  prevent  one  citizen  from 
obtaining  an  inequitable  advantage  over 
other  citizens."  Ordinarily  the  court  that 
first  obtains  jurisdiction  retains  it,  and 
other  courts  will  not  interfere.  That  it 
may  be  inconvenient  to  go  to  the  foreign 
state  to  try  the  suit  does  not  justify  such 
interference.  Donnelly  v.  Morris  (Super. 
N.  Y.)  27  Jones  &  S.  657,  13  N.  Y.  Supp- 
427.  "To  justify  equitable  interposition,  it 
must  be  made  to  appear  that  an  equitable 
right  will  otherwise  be  denied  the  party 
seeking  relief."  Royal  League  v.  Kavanagh, 
233  111.  175,  84  N.  E.  178;  Thorndike  v. 
Thomdike,  142  111.  450,  21  L.R.A.  71,  33 
Am.  St.  Rep.  90,  32  N.  E.  610;  Carson  ▼. 
Dunham,  149  Mass.  52,  3  LJI.A.  203,  14 
Am.  St.  Rep.  397,  20  N.  E.  312;  Wyeth 
Hardware  &  Mfg.  Co.  y.  H.  F.  Lang  &  Co. 
54  Mo.  App.  147,  affirmed  by  supreme  court 
in  127  Mo.  242,  27  L.R.A.  651,  48  Am.  St. 
Rep.  626,  29  S.  W.  1010;  Boyd  v.  Hawkins, 
17  N.  C.  (2  Dev.  Eq.)  329.  See  also  Bank 
of  Bellows  Falls  v.  Rutland  &  B.  R.  Co. 
28  Vt.  470;  Spreckles  v.  Hawaiian  Com- 
mercial &  Sugar  Co.  117  Cal.  377,  49  Pac 
353;  Burgess  v.  Smith,  2  Barb.  Ch.  276; 
Home  Ins.  Co.  v.  Howell,  24  N.  J.  Eq.  238. 

In  the  present  case  the  New  Jersey  suit 
is  prior  in  time,  and  plaintiff  shows  no 
equitable  ground  upon  which  the  courts  of 
Minnesota  can  intervene  to  stop  the  pro|r» 
ress  of  that  suit.  The  only  basis  for  his 
application  is  that  the  notes  are  Minnesota 
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contracts;  that  both  parties  and  the  plain- 
tifT's  witnesses,  if  he  have  any,  reside  in 
Minnesota;  and  that  plaintiff  has  no  prop- 
erty in  New  Jersey.  There  is  nothing  to 
show  that  the  laws  of  New  Jersey  differ  in 
any  respect  from  those  of.  Minnesota,  or 
that  he  will  not  receive,  in  that  state,  the 
full  benefit  of  the  Minnesota  statute  upon 
whicli  he  relies.  As  said  in  Edgell  v. 
Clarke,  19  App.  Div.  199,  45  N.  Y.  Supp. 
979:  "Unless  we  are  prepared  to  say  that, 
in  all  cases  where  two  residents  of  this 
state  have  a  dispute,  we  will  compel  them 
to  litigate  questions  at  issue  between  them 
in  the  courts  of  this  state  alone,  and  pre- 
vent them  by  injunction  from  appealing  to 
the  courts  of  any  other  jurisdiction,  we 
would  not  be  authorized  to  interfere  in 
this  action."  Had  suit  been  brought  in 
Minnesota  in  advance  of  the  New  Jersey 
suit,  it  might,  perhaps,  furnish  a  basis  for 
an  injunction.  But  the  New  Jersey  suit 
was  brought  before  the  present  action,  and, 
so  far  as  the  record  shows,  is  the  only  suit 
ever  brought  anywhere  to  enforce  these 
notes  or  any  of  them. 

Plaintiff  had  been  abroad,  and  it  is  not 
shown  that  defendant  knew  he  was  return- 
ing to  Minnesota.  Plaintiff  does  not  show 
that  he  has  any  witnesses  in  Minnesota 
who  can  testify  to  anything  material  at 
the  trial.  There  is  no  showing  that  New 
Jersey  is  not  the  most  convenient  place  of 
trial  for  defendant  and  his  witnesses,  if  he 
have  any,  nor  that  other  legitimate  reasons 
do  not  exist  for  bringing  the  suit  in  that 
state.  If  the  suit  had  been  commenced  in 
a  remote  countv  of  the  state  of  Minnesota, 
instead  of  in  New  Jersey,  a  motion  for  a 
change  of  venue,  based  on  the  ground  of 
convenience  of  witnesses,  would  hardly  be 
granted  upon  the  showing  here  presented. 

We  are  not  to  be  understood  as  holding 
that  an  injunction  may  not  issue  where 
the  facts  presented  show  that  a  trial  of  the 
suit  in  the  foreign  court  will  impose  an  un- 
reasonable burden  upon  the  defendant,  and 
that  it  is  brought  in  a  distant  state  for 
the  purpose  of  compelling  the  defendant 
to  forego  his  defense,  or  incur  unreasonable 
and  unnecessary  expense,  and  not  for  any 
legitimate  reason.  But  the  burden  is  upon 
one  who  seeks  an  injunction  to  present 
facts  which  justify  its  issuance.  No  case 
has  been  cited  by  counsel  in  which  an  in- 
junction has  been  issued  upon  such  a  state 
of  facts  as  is  here  presented,  and  after  a 
somewhat  extended  search  we  have  been 
unable  to  find  any  such  case. 

Order  reversed. 

Pbllip  E.  Brown,  J.,  took  no  part. 
46  L.R.A.(N.S.) 
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GULLEDGE  BROTHERS  LUMBER  COM- 
PANY, Respt., 

V. 

WENATCHEE  LAND  COMPANY,  Appt. 

(122  Minn.  266,  142  N.  W.  305.) 

Criminal  law  —  penal  statute  —  what 
Is. 

1.  The  question  whether  a  statute  of  one 
state,  which  in  some  aspects  may  be  called 
penal,  is  a  "penal  law"  in  the  international 
sense,  so  that  it  cannot  be  enforced  in  the 
courts  of  another  state,  depends  upon  the 
question  whether  its  purpose  is  to  punish 
an  offense  against  the  public  justice  of  the 
state,  or  to  afford  a  private  remedy  to  a 
person  injured  by  the  wrongful  act. 

Same  —  revenue  act  ^  enforcement  out 
of  state. 

2.  Plaintiff  is  a  corporation  created  under 
the  laws  of  the  state  of  Washington.  The 
statutes  of  Washington  require  corporations 
to  pay  an  annual  license  fee,  and  provide 
as  a  penalty  for  nonpayment  of  such  fee 
that  no  corporation  in  default  thereof  shall 
be  permitted  to  maintain  any  action  in  the 
courts  of  that  state.  Plaintiff  was  in  de- 
fault of  payment  of  such  license  fee  when 
this  action  was  brought.  The  supreme  court 
of  Washington  has  construed  these  statutes 
as  revenue  acts  pure  and  simple,  and  has 
held  that  the  provisions  thereof  are  for  the 
purpose  of  enabling  the  state  to  enforce 
the  payment  of  its  revenue,  and  that  a 
corporation  in  default  does  not  forfeit  the 
right  to  exist,  but  continues  to  be  a  cor- 
poration until  a  forfeiture  is  adjudicated 
by  proper  proceedings  in  a  proper  court. 
Held,  that  the  purpose  of  the  acts  is  to 
punish  an  offense  against  the  public  justice 
of  the  state  of  Washington,  that  they  are 
of  the  class  of  penal  acts  which  will  not  be 
enforced  outside  of  the  state  where  they 
were  enacted,  and  that  plaintiff  may  main- 
tain  an  action  in  this  state. 

Corporation  —  dissolution  —  action  In 
other  state. 

3.  Tlie  principle  that  a  corporation  which 
has  been  dissolved  by  proper  proceedings 
in  the  state  of  its  creation  could  not  there- 

Headnotes  by  Hallam,  J. 

Note.  —  GuLLEDOE  Bbos.  Lumbeb  Co.  V. 
Wknatchee  LATfD  Co.  seems  to  be  a  case 
of  first  impression  as  to  the  extraterrito- 
rial recognition  of  a  statute  of  the  domicil 
which  prohibits  a  corporation  from  suing. 
The  decision  is  in  harmony  with  the  gen- 
eral rule  that  a  penal  statute  of  one  state 
will  not  be  enforced  by  the  courts  of  a  sis- 
ter state. 

As  to  enforceability  in  Federal  court  or 
court  of  another  state,  of  a  contract  made 
by  a  foreign  corporation  which  has  not 
complied  with  the  conditions  of  doinjr  busi- 
ness within  the  state,  see  note  to  Strampe  v. 
Minnesota  Farmers'  Mut.  Ins.  Co.  26 
L.R.A.(N.S.)    999. 
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after  commence  or  maintain  an  action  in 
any  other  state  is  not  applicable  to  this 
case,  since,  according  to  the  laws  of  Wash- 
ington, the  plaintiff  corporation  has  not 
been  dissolved. 


(June  27,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  daipages  for  breach  of 
contract.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  W.  Selover  and  Brooks 
&  Jamison,  for  appellant: 

The  act  of  counsel  in  commencing  this 
action  in  the  name  of  the  corporation  "was 
a  nullity,  the  corporation  having  lost  its 
right  and  franchise  to  sue  under  the  law  of 
the  state  of  its  creation. 

Thomp.  Corp.  §6628;  American  Water- 
works Co.  V.  Farmers'  Loan  &  T.  Co.  20 
Colo.  203,  25  L.R.A.  338,  46  Am.  St.  Rep. 
285,  37  Pac  269;  White  v.  Howard,  38 
Conn.  342;  Wharton,  Confl.  L.  pp.  238, 
1216,  §§305a,  510q;  Elliott  v.  Atlantic 
Coast  Line  R.  Co.  —  S.  C.  — ,  75  S.  E.  886; 
Anglo-American  Land  Mortg.  &  Agency  Co. 
V.  Lombard,  68  C.  C.  A.  89,  132  Fed.  743; 
Citizens'  Light  &  P.  Co.  v.  Seattle  Gas  & 
Electric  Co.  60  C.  C.  A.  686,  125  Fed.  1001, 
Myatt  V.  Ponca  City  Land  &  Improv.  Co.  14 
Okla.  189,  68  L.R.A.  810,  78  Pac.  185;  Can- 
ada Southern  R.  Co.  v.  Gebhard,  109  U.  S. 
528,  537,  27  I*  ed.  1021,  1024,  3  Sup.  Ct. 
Rep.  363. 

Mr.  Jay  W.  Crane,  for  respondent: 

Statutes  of  this  natur^  are  penal. 

G.  Heileman  Brewing  Co.  v.  Peimeisl,  85 
Minn.  121,  88  N.  W.  441;  Keystone  Mfg. 
Co.  V.  Howe,  89  Minn.  256,  94  N.  W.  723; 
Thomas  Mfg.  Co.  v.  Knapp,  101  Minn.  433, 
112  N.  W.  989;  30  Cyc.  1347;  Midland  Co. 
V.  Broat,  50  Minn.  662,  17  L.R.A.  312,  52 
N.  W.  972;  State  ex  rel.  Preston  Mill  Co. 
V.  Howell,  67  Wash.  377,   121  Pac.  861. 

To  enforce  the  said  Washington  statutes 
in  Minnesota  by  closing  our  courts  results 
only  in  enforcing  the  collection  of  revtnue 
for  the  state  of  Washington. 

Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
265,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370; 
Story,  Confl.  L.  §  104. 

State  laws  have  no  extraterritorial  ef- 
fect for  the  enforcing  of  penalties. 

Alleghany  Co.  v.  Allen,  69  N.  J.  L.  270, 
55  Atl.  724;  Wisconsin  v.  Pelican  Ins:  Co. 
127  U.  S.  265,  32  L.  ed.  239,  8  Sup.  Ct. 
Rep.  1370;  3  Thomp.  Corp.  2d  ed.  §2104; 
Craiff  V.  Benedictine  Sisters  Hospital  Asso. 
88  Minn.  535,  93  N.  W.  669;  Tolerton  &  S. 
Co.  V.  Barck,  84  Minn.  497,  88  N.  W.  19. 
46  L.R.A.(N.S.) 


Hallam,  J.,  delivered  the  opinion  ol  the 
court : 

Plaintiff  was  incorporated  under  the  laws 
of  the^  state  of  Washington  in  September, 
1903.  This  action  was  commenced  June  4, 
1909,  to  recover  damages  for  breach  of  a 
contract.  The  complaint  states  a  cause  of 
action.  Gulledge  Bros.  Lumber  Co.  v.  Wen- 
atchee  Land  Co.  Ill  Mtnn.  418,  127  N.  W. 
395,  923. 

Defendant  in  its  answer  pleaded,  by  way 
of  abatement,  that  plaintiff  was  incapaci* 
tated  from  commencing  and  maintaining 
this  action  by  reason  of  its  failure  to  pay 
an  annual  license  tax  imposed  by  the  laws 
of  the  state  of  Washington.  After  plaintiff 
rested  its  case,  the  court  heard  defendant's 
evidence  under  its  plea  in  abatement  and 
plaintiff's  evidence  in  reply.  The  court  de- 
cided in  defendant's  favor  on  this  plea  and 
ordered  the  action  dismissed. 

The  facts  found  by  the  court  are,  in  sub- 
stance, as  follows: 

That  the  statutes  of  the  state  of  Wash- 
ington have  for  some  years  contained  a  pro- 
vision that  every  corporation  incorporated 
under  the  laws  of  that  state  shall,  on  or  be- 
fore the  1st  day  of  July  of  each  and  every 
year,  pay  to  the  secretary  of  state,  for  the 
use  of  the  state,  a  license  fee,  and  the  fur- 
ther provision  that  "no  corporation  shall 
be  permitted  to  commence  or  maintain  any 
suit,  action,  or  proceeding  in  any  court  of 
this  state,  without  alleging  and  proving 
that  it  has  paid  its  annual  license  fee  last 
due,"  and  that  "it  shall  be  the  duty  of 
the  secretary  of  state  to  strike  from  the 
records  of  his  office  the  names  of  all  in- 
corporations which  have  neglected  for  a 
period  of  two  years  to  pay  their  annual  li- 
cense fees.  .  .  ."  Rem.  &  Ball.  Code;, 
§§  3714,  3715. 

It  is  further  found  by  the  court  that 
plaintiff  defaulted  in  the  payment  of  said 
license  fees  for  the  years  1904,  1905,  1906, 
1907,  and  1908,  and  was  in  default  of  the 
payment  of  said  license  fees  at  the  time 
of  the  conmiencement  of  this  action,  June 
4,  1909;  that  on  account  of  nonpayment 
of  said  license  fees  plaintiff  could  not  have 
commenced  and  could  not  have  maintained 
this  action  in  the  courts  of  the  state  of 
Washington,  and,  as  conclusions  of  law 
from  these  facts,  the  court  found  that  plain- 
tiff could  not  commence  and  maintain  this 
action  in  Minnesota.  A  motion  for  a  new 
trial  was  granted  on  the  ground  that  the 
statute  mentioned  is  penal  in  its  nature 
and  cannot  be  enforced  in  this  state,  and 
is  therefore  no  defense  to  this  action.  De- 
fendant appeals. 

The  order  granting  a  new  trial  must  be 
affirmed. 

1.  It  is  sometimes  stated  in  general  terms 
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that  the  courts  of  one  state  will  not  en- 
force the  penalties  imposed  by  another 
state  (Cook,  Corp.  §223;  Story,  Confl.  L. 
§§  620,  621;  Wharton,  Confl.  L.  3d  ed.  §  4) ; 
that  penal  laws  are  strictly  local,  and  can- 
not have  any  operation  beyond  the  juris- 
diction of  the  state  or  country  where  they 
were  enacted  (Scoville  v.  Canfield,  14 
Johns.  338,  340,  7  Am.  Dec.  467).  This  is 
perhaps  too  broad  a  statement  of  the  rule. 
A  statute  penal  in  its  nature  may  create 
an  obligation  in  favor  of  a  private  individ- 
ual. Obligations  of  this  sort  will  be  en- 
forced in  any  jurisdiction.  Huntington  v. 
Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224;  Fitzgerald  ▼.  Weiden- 
beck  (C.  C.)  76  Fed.  695;  Thomp.  Corp. 
2d  ed.  §4776. 

The  true  rule,  as  we  conceive  it  to  be, 
is  laid  down  in  Huntington  v.  Attrill, 
supra.  Mr.  Justice  Gray  said:  ''The  ques- 
tion whether  a  statute  of  one  state,  which 
in  some  aspects  may  be  called  penal,  is  a 
penal  law  in  the  international  sense,  so 
that  it  cannot  be  enforced  in  the  courts  of 
Another  state,  depends  upon  the  question 
whether  its  purpose  is  to  punish  an  of- 
fense against  the  public  justice  of  the 
state,  or  to  afford  a  private  remedy  to  a 
'person  injured  by  the  wrongful  act." 

In  harmony  with  the  same  principle,  it 
was  said  in  Wisconsin  v.  Pelican  Ins.  Co. 
127  U.  S.  266,  32  L.  ed.  239,  8  Sup.  Ct. 
Rep.  1370:  "The  rule  that  the  courts  of 
no  country  execute  the  penal  laws  of  an- 
c4;her  applies  not  only  to  prosecutions  and 
sentences  for  crimes  and  misdemeanors,  but 
to  all  suits  in  favor  of  the  state  for  the 
recovery  of  pecuniary  penalties  for  any 
violation  of  statutes  for  the  protection  of 
its  revenue,  or  other  municipal  laws." 

In  that  case  a  statute  imposing  a  pen- 
alty upon  any  insurance  company  of  an- 
cither  state  doing  business  in  Wisconsin 
without  having  deposited  with  the  proper 
officer  of  the  state  a  full  statement  of  its 
property,  and  of  its  business  done  during 
the  previous  year,  was  held  in  the  strict- 
est sense  a  penal  statute.  See  also  Henry 
▼.  Sargeant,  13  N.  H.  321,  332,  40  Am. 
Dec.  146. 

The  distinction  above  mentioned  is  fur- 
ther exemplified  by  the  language  of  Lord 
Watson  in  Huntington  v.  Attrill,  8  Times 
L.  R.  341,  as  follows:  "In  its  ordinary 
acceptation,  the  word  'penal'  might  em- 
brace penalties  for  infractions  of  general 
law,  which  did  not  constitute  offenses 
against  the  state;  it  might,  for  many  legal 
purposes,  be  applied  with  perfect  propriety 
to  penalties  created  by  contract;  and  it, 
therefore,  when  taken  by  itself,  failed  to 
mark  that  distinction  between  civil  rights 
and  criminal  wrongs  which  was  the  very  es- 
46  L.R.A.(N.S.) 


sence  of  the  international  rule."  It  is  there 
further  said:  "The  rule  had  its  foundation 
in  the  well- recognized  principle  that  crimes, 
including  in  that  term  all  breaches  of  pub- 
lic law  punishable  by  pecuniary  mulct  or 
otherwise,  at  the  instance  of  the  state  gov- 
ernment, or  of  someone  representing  the 
public,  were  local  in  this  sense,  that  they 
were  only  cognizable  and  punishable  in  the 
country  where  they  were  committed,"— cited 
with  approval  in  Huntington  v.  Attrill,  146 
U.  S.  657,  681,  36  L.  ed.  1123,  1132,  13 
Sup.  Ct.  Rep.  224,  233. 

2.  Applying  these  principles,  it  seems 
clear  that  the  statutes  of  Washington  in 
question  are  of  the  class  of  penal  acts 
which  will  not  be  enforced  outside  of  the 
state  where  they  were  enacted.  These  stat- 
utes have  been  construed  by  the  supreme 
court  of  that  state.  State  ex  rel.  Preston 
Mill  Co.  V.  Howell,  67  Wash.  377,  121  Pac. 
861.  That  case  arose  as  follows:  The  orig- 
inal act  contained  a  provision  that  a  cor- 
poration, whose  name  has  been  stricken 
from  the  records  of  the  office  of  the  secre- 
tary of  state  for  failure  to  pay  its  license 
fee,  may  apply  to  said  official  for  rein- 
statement at  any  time  within  six  months 
thereafter,  and  upon  payment  of  all  license 
fees  and  of  an  additional  penalty,  it  may 
be  reinstated;  but  if  such  application  is  not 
made  within  such  period  of  six  months,  the 
secretary  of  state  shall  enter  upon  his 
records  a  notation  that  such  corporation  is 
dissolved,  and  it  shall  thereupon  be  dis- 
solved, and  the  trustees  of  such  corporation 
shall  hold  the  title  to  the  property  of  the 
corporation  for  the  benefit  of  its  stock- 
holders and  creditors,  to  be  disposed  of  un- 
der appropriate  court  proceedings.  In  1911 
this  act  was  amended  so  that  a  corpora- 
tion whose  name  has  been  so  stricken  may 
make  application  for  reinstatement  at  any 
time  after  its  name  has  been  stricken  from 
the  records.  It  was  contended  that  the  act 
of  1911  violated  a  provision  of  the  Consti- 
tution of  Washington  which  prohibits  the 
remission  of  a  forfeiture.  The  court  held 
otherwise,  and  in  defining  the  meaning  of 
the  acts  said:  "These  respective  acts  were 
not  primarily  directed  against  corpora- 
tions; they  were  revenue  acts  pure  and 
simple,  and  the  provisions  directed  against 
corporations  were  for  the  purpose  of  en- 
abling the  state  to  enforce  the  payment 
of  its  revenue.  .  .  .  The  corporation 
continues  to  exist  until  the  sovereignty 
which  created  it  shall,  by  proper  proceed- 
ings in  a  proper  court,  procure  an  adjudi- 
cation of  forfeiture  and  enforce  it.  .  .  . 
The  act  of  the  secretary  of  state  in  strik- 
ing the  corporation  from  the  records  of 
his  office,  or  in  noting  it  as  dissolved  for 
failure  to  pay  its  license  fees,  was  not  a 
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forfeiture  of  the  corporation,  so  that  any 
act  of  the  legislature  providing  for  a  rein- 
statement of  such  corporation  would  be  void 
as  the  remission  of  a  forfeiture." 

This  construction  placed  by  the  supreme 
court  of  Washington  upon  the  meaning  of 
these  acts  is  binding  upon  us.  It  clearly 
appears  therefrom  that  the  purpose  of  these 
acts  is  not  "to  afford  a  private  remedy  to 
a  person  injured  by  the  wrongful  act,"  but 
to  '^punish  an  offense  against  the  public 
justice  of  the  state;"  that  it  is  a  statute 
imposing  a  penalty  "for  the  protection  of 
its  revenue  .  .  .  laws,"  and  is  cogniz- 
able only  in  the  state  where  made.  In 
order  to  secure  payment  of  a  revenue  li- 
cense fee,  the  state  of  Washington  denies 
to  a  corporation  in  default  of  such  payment 
the  right  to  sue  in  its  courts;  but  that 
state  still  recognizes  its  existence  as  a  cor- 
poration. So  long  as  such  a  corporation  is 
permitted  to  exist  by  the  government  of 
the  state  of  its  creation,  this  state  will  not, 
for  the  purpose  of  enforcing  the  revenue 
laws  of  that  state,  deny  to  such  a  corpo- 
ration tlie  right  to  sue  in  our  courts. 

3.  We  do  not  overlook  the  principle  that 
the  capacity  of  a  corporation  and  the  pow- 
ers possessed  by  it  are,  in  a  general  sense, 
primarily  determined  by  the  laws  of  the 
state  or  country  in  which  it  was  created, 
and  that  it  can  exorcise  no  powers  except 
those  derived  from  its  charter  or  the  laws 
of  that  state.  Wharton,  Confl.  !«.  3d  ed. 
§  105a.  If,  under  the  laws  of  the  state 
of  its  creation,  it  has  no  right  to  sell  a  par- 
ticular commodity  or  enter  into  a  particul/i.r 
class  of  contracts,  such  power  cannot  be 
conferred  by  the  laws  of  another  state.  19 
Cyc.  1214;  Citizens'  Light  &  P.  Co.  v.  Seat- 
tle Gas  &  Electric  Co.  60  C.  C.  A.  686,  125 
Fed.  1001 J  Myatt  v.  Ponca  City  Land  &  Im- 
prov.  Co.  14  Okia.  189,  68  L.R.A.  810,  78 
Pac.  185.  If  it  is  actually  dissolved  by 
proper  proceedings  in  its  home  state,  its 
existence  is  ended,  and  it  could  not  there- 
after commence  or  maintain  an  action  or 
exercise  any  corporate  functions  anywhere. 
But  these  principles  are  not  applicable  here. 
We  have  here  no  question  of  the  powers  of 
this  corporation  to  contract  and  to  do  busi- 
ness. Its  powers  in  that  particular  are 
not  questioned.  We  have  no  question  of 
the  dissolution  of  this  corporation.  It  has 
not  been  dissolved.  We  have  only  the 
question  whether  we  shall  deny  it  the  right 
to  sue,  as  a  penalty  for  its  failure  to  con- 
tribute its  share  to  the  revenues  of  the 
state  of  Washington.  On  principle,  and  au- 
tliority  we  decline  to  do  so,  and  we  hold  that 
plaintiff  may  maintain  an  action  in  this 
state. 

Order  affirmed. 

Holt,  J.,  took  no  part. 
46  L.R.A.  (N.S.) 


A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  July  11,  1913: 

Defendant,  on  petition  for  rehearing,  cites 
the  case  of  Soderberg  v.  McRae,  70  Wash. 
235,  126  Pae.  538,  to  the  effect  that,  when 
a  corporation  is  dissolved  under  the  stat- 
ute cited  in  the  opinion,  the  property  of 
the  corporation  passes  immediately  to  the 
trustees;  and  defendant  urges  that  an  ac- 
tion cannot  accordingly  be  maintained  by 
the  plaintiff  corporation.  The  decision 
above  cited  cannot  affect  the  disposition  of 
this  appeal.  The  trial  court  did  not  find 
that  the  corporation  had  been  dissolved. 
Perhaps  the  evidence  received  required  a 
finding  to  that  effect;  but,  if  so,  it  further 
appears  that  evidence  was  offered  and  re- 
jected to  the  effect  that  the  corporation  had 
been  reinstated.  This  evidence  should  have 
been  received.  If  not  admissible  under  the 
pleadings  as  .they  stood,  opportunity  shoulcl^^^ 
have  been  given  to  amend.  If  this  reinatate- 
ment  is  established  on  the  trial,  it  is  com- 
plete rebuttal  of  the  defense  in  abatement. 
See  Eastman  &  Co.  v.  Watson,  72  Wash. 
522,  130  Pac.  1144. 

Ordered,  that  the  petition  for  rehearing 
herein  be  and  the  same  hereby  is  denied 
and  stay  vacated. 

Holt,  J.,  took  no  part. 
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JUNIUS  BROWN,  Appt., 

V. 

STATE  OF  MISSISSIPPI. 
(—  Miss,  -^j  62  So.  353.) 

Weapons  —  razor. 

A  razor  is  not  within  a  statute  making 
it  an  offense  to  carry  concealed  any  toy 
pistol,  glass,  or  metallic  knuckles,  slung 
shot,  or  other  deadly  weapon  of  like  kind 
or  description. 

(June  23,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Adams  County 
convicting  him  of  unlawfully  carrying  con- 
cealed  a  deadly   weapon.     Reversed. 
The   facts  are  stated  in  the  opinion. 
Mr.   Charles  F.   Engle,   for  appellant: 
The  term  "weapon"  itself  indicates  that 
it  is  for  the  offense  or  defense  of  a  person, 
and  that  it  cannot  be  extended  to  include 

Note.  —  As  to  what  are  weapons  within 
offense  of  carrving  concealed  weapons,  see 
note  to  Mitchell  v.  State,  34  L.R.A. (N.S.) 
1174,  and  see  also  Burnside  v.  State, '45 
L.R.A.(N.S.)   780. 
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ordinary  instruments  not  used  for  any  such 
purpose. 

Harris  v.  Cameron,  81  Wis.  239,  29  Am. 
St.  Rep.  891,  61  N.  W.  437;  State  v.  Page, 
15  S.  D.  613;  91  N.  W.  313;  40  Cyc.  852. 

A  razor  is  not  a  deadly  weapon,  the  carry- 
ing of   which   concealed   is  prohibited. 

State  Y.  Kelson,  38  La.  Ann.  942,  58 
Am.  Rep.  202;  State  v.  Lowry,  33  La.  Ann. 
1224;  Strahan  v.  State,  68  Miss.  347,  8 
So.  844;  State  v.  Williams,  70  Iowa,  52, 
29  N.  W.  801;  State  v.  Larkin,  24  Mo. 
App.  410. 

Criminal  intent  is  an  essential  element 
of  crime. 

Miles  Y.  State,  99  Miss.  165,  54  So.  946. 

The  defendant  in  this  case  was  shown 
condusiYely  to  be  under  the  age  of  four- 
teen years. 

He  wa9  therefore  prima  facie  presumed 
to  be  incapable  of  entertaining  criminal  in- 
tent, incapable  of  distinguishing  between 
right  and  wrong  or  good  and  eYil. 

Miles  V.  SUte,  99  Miss.  165,  54  So.  946; 
Reason  v.  State,  96  Miss.  105,  50  So. 
488;  Joslin  v.  State,  75  Miss.  838,  23  So. 
515;  Westbrook  y.  Mobile  &  0.  R.  Co.  66 
Miss.  560,  14  Am.  St.  Rep.  587,  6  So.  321. 

Mr.  B.  W.  Crawford  also  for  appellant. 

Mr.  Frank  Johnston,  Assistant  Attor- 
ney General,  for  the  State. 

Reed,  J.,  deliYered  the  opinion  of  the 
court: 

Junius  Brown,  a  boy  about  thirteen 
years  old,  was  charged  with  unlawfully 
carrying  concealed  "a  certain  deadly 
weapon,  to  wit,  a  razor."  Upon  the  trial 
of  the  case  in  the  circuit  court  on  appeal 
from  the  justice  of  the  peace  court,  where 
the  charge  was  made,  a  demurrer  to  the 
affidaYit  was  filed,  on  the  ground  that  "a 
razor  is  not  such  a  deadly  weapon  as  is 
contemplated  by  §1103,  Code  of  1906." 
This  demurrer  was  overruled.  For  the  same 
reason,  the  appellant  moved  the*  court  to 
exclude  the  evidence  and  give  peremptory 
instruction  for  the  defendant,  after  the 
testimony  was  all  introduced.  From  con- 
viction, appellant  appeals,  and  assigns  as 
error  the  action  of  the  trial  court  in  re- 
fusing to  sustain  the  demurrer  and  to 
grant  the  peremptory  instruction. 

Section  1103  of  the  Code  of  1900  pro- 
vides that  "any  person  who  carries  con- 
cealed in  whole  or  in  part,  any  bowie 
knife,  dirk  knife,  butcher  knife,  pistol, 
braas  or  metallic  knuckles,  slung  shot, 
sword,  or  other  deadly  weapon  of  like  kind 
or  description,  shall  be  guilty  of  a  misde- 
meanor." 

Is  a  razor  a  deadly  weapon,  in  the  mean- 
46  L.R.A.(NJ3.) 


ing  of  the  statute?  It  will  be  noted  that 
the  statute  names  certain  weapons,  and 
then  includes  "other  deadly  weapons  of  like 
kind  or  description." 

A  razor  is  defined  in  the  Century  Dic- 
tionary to  be  "a  sharp-edged  instrument 
used  for  shaving  the  face."  In  23  Am.  & 
Eng.  Enc.  Law  2d  ed.  p.  891,  this  defini- 
tion is  given:  "A  razor  is  a  sharp  instru- 
ment or  tool  used  for  shaving  purposes." 
We  taken  the  following  definition  from  33 
Cyc.  1537:  A  razor  is  a  sharp  "instrument 
or  implement  pertaining  to  the  toilet  or 
shop,  having  a  well-known  and  specific 
use,  to  which  it  is  ordinarily  applied."  In 
State  Y.  Nelson,  38  La.  Ann.  942,  58  Am. 
Rep.  202,  it  is  said:  "A  razor  is  an  in- 
strument or  implement  appertaining  to  the 
toilet  or  shop.  It  has  a  well-known  and 
specific  use,  to  which  it  is  ordinarily  ap- 
plied. It  is  not  known  or  usually  sold  in 
market  as  a  weapon." 

It  was  settled  in  State  v.  Nelson,  supra, 
that  a  razor  is  not  a  "dangerous"  weapon 
within  the  statute  in  Louisiana,  which  de- 
clares that  "whoever  shall  carry  any 
weapon  or  weapons  concealed  in  or  about 
his  person,  such  as  bowie  knives,  pistols, 
dirks,  or  any  other  dangerous  weapons, 
shall,  on  conviction,"  etc.  It  will  be  noted 
that  the  Louisiana  statute  is  similar  to 
that  in  this  state.  We  think  it  is  broader 
in  its  inclusions.  The  statute  in  this  state, 
after  naming  certain  weapons^  stays,  "Other 
deadly  weapons  of  like  kind  or  description." 
In  Louisiana  the  statute  says,  "Or  any 
other  dangerous  weapons."  Referring  to 
the  razor  as  such  a  weapon,  Watkins,  J., 
in  delivering  the  opinion  of  the  court,  said: 
"It  may  be  quite  as  easily  and  conveniently 
carried  in  the  pocket  as  a  pen-knife,  and 
when  thus  carried  is  effectually  concealed 
from  public  open  view.  Under  such  cir- 
cumstances the  concealment  of  one  would 
be  just  as  pernicious  as  the  other."  De- 
fining the  difference  between  a  razor  as  a 
dangerous  weapon  when  used  in  a  com- 
bat or  assault,  and  instruments  which  are 
made  to  be  used  in  fights,  and  which  are 
ordinarily  called  arms  or  weapons.  Judge 
Watkins  said:  "The  lawmaker,  in  our  view, 
.  .  .  only  denounced  as  a  crime  the 
carrying  concealed  dangerous  weapons  eo 
nomine,  and  not  such  articles  or  instru- 
ments as  might  be  used  in  an  assault." 

It  was  decided  in  the  case  of  State  v. 
lannucci,  4  Penn.  (Del.)  193,  55  Atl.  336, 
that  a  razor  is  a  deadly  weapon  within 
the  moaning  and  conception  of  the  statute 
of  Delaware  on  the  subject.  We  find, 
however,  that  the  Delaware  statute  is  quite 
different  from  that  in  this  state.     It  pro- 
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Tides  thati  "if  any  person  shall  carry 
concealed  a  deadly  weapon  upon  or  about 
his  person  other  than  an  ordinary  pocket 
knife,  .  .  .  shall  upon  conviction/'  etc. 
It  will  be  seen  that  no  weapons  are  specif- 
ically named  in  •  this  statute,  and  that 
there  is  no  limitation  whatever  as  to  the 
kind  of  instruments  which  are  included  as 
deadly  weapons. 

In  deciding  the  case  of  State  v.  Larkin, 
24  Mo.  App.  410,  the  court  indicates  that, 
if  a  razor  is  carried  as  a  weapon  of  of- 
fense, it  might  be  termed  a  deadly  weapon 
concealed.  On  the  other  hand,  the  court 
clearly  states  that  it  is  not  to  be  ordinarily 
denominated  such  weapon.  In  delivering 
the  opinion  of  the  court,  Rombauer,  J., 
said:  "A  razor  is  an  article  of  common  do- 
mestic use,  and  while  no  one  could  be 
held  guilty  of  the  offense  of  carrying  a 
dangerous  and  deadly  weapon  concealed 
about  his  person,  simply  because  he  so 
carried  a  razor,  yet,  if  surrounding  circum- 
stances would  tend  to  show  that  he  carried 
it  as  a  weapon  of  offense,  he  might  become 
liable  to  the  charge,  because  a  razor,  when 
thus  used,  is  notoriously  a  weapon  dan- 
gerous to  life." 

The  only  testimony  in  the  present  case 
showing  why  appellant  had  the  razor  con- 
cealed on  his  person  when  the  officer  found 
it  is  his  own  statement,  as  follows:  "My 
aunt  give  me  that  razor  to  have  sharpened. 
She  uses  it  to  cut  her  corns  with.  I  had 
it  in  my  pocket."  Though  a  razor  is  an 
article  of  ordinary  domestic  use,  still  it  is 
well  known  that  it  can  be  used  with  dead- 
ly effect.  This  can  also  be  said  of  an  ordi- 
nary pocket  knife,  or  other  articles  or  in- 
struments which  are  not  classed  as  wea- 
pons. In  some  sections  of  the  land  it  may 
be  the  habit  or  custom  of  a  certain  class 
of  persons  to  carry  a  razor  concealed  for 
the  purpose  of  using  it  in  combat.  The 
time  may  come  when  it  will  be  so  generally 
used  as  an  instrument  in  combat  as  to 
cause  the  legislature  to  include  it  in  the 
names  of  deadly  weapons,  which  shall  not 
be  carried  concealed.  But  we  cannot  de- 
cide   that   it   is    so   included   now. 

We  are  construing  the  statute.  The  pur- 
pose thereof  is  to  prevent  the  carrying 
concealed  weapons;  that  is,  instruments 
used  in  fights,  or  arms.  Certain  of  the  in- 
struments well  known  to  be  weapons  are 
named,  and  then  it  includes  "other  deadly 
weapons  of  like  kind  or  description."  We 
do  not  believe  that  we  can  list  the  razor 
in  the  class  of  instruments  defined  to  be 
weapons  of  like  kind  and  description  to 
those  designated  in  the  statute. 

Reversed,   and   defendant   discharged. 
46  L.R.A.(N.S.) 


MONTANA   SUPR£3fE  COURT. 

CHARLES  WALTERS,  Respt., 

V. 

CHICAGO,  MILWAUKEE,  &  PUGET 
SOUND  RAILWAY  COMPANY  et  «1^ 
Appts. 

(—  Mont.   — ,   133   Pac.   357.) 

Evidence  —  weight  —  positive  and  neg- 
ative. 

1.  Positive  testimony  by  persons  inter- 
ested in  knowing  whether  or  not  a  signal 
was  given  for  a  train  approaching  a  road 
crossing  that  it  was  not  is  sufficient  to  take 
the  question  to  the  jurv,  notwithstanding 
testimony  by  those  in  charge  of  the  train 
that  it  was. 

Railroad  —  street  crossing  —  failure  to 
stop  —  negligence. 

2.  Failure  to  stop  an  automobile  and 
look  and  listen  before  crossing  a  railroad 
track  is  not  negligence  as  matter  of  law. 

Same  —  failure  to  look. 

3.  It  is  not  negligence  per  ae  for  one  ap* 
proaching  a  railroad  crossing  in  a  cut  to 
fail  to  stop  before  attempting  to  cross,  if, 
because  of  the  narrowness  of  the  cut  and 
a  curve  near  the  track,  he  could  not  have 
seen  along  the  track  from  a  position  of  safe- 
ty sufficiently  far  to  be  of  any  avail,  and  he 
could  not  have  returned  to  his  vehicle  after 
leaving  it  to  look  along  the  track  in  the 
time  in  which  a  train  would  cover  the  space 
between  the  point  where  it  would  become 
visible  on  the  curve,  and  the  crossing. 

Same  —  failure  to  look  last  in  right 
direction. 

4.  It  is  not  negligence  per  ae  to  fail  to 

Note. '^  Care  required  of  driver  of  au^ 
totnohile  at  railroad  crossings. 

For  a  discussion  of  the  general  question 
of  the  duty  of  a  traveler  approaching  rail- 
way crossings  as  to  place  and  direction  of 
observation,  see  note  accompanying  Wallen- 
burg  V.  Missouri  P.  R.  Co.  37  L.R.A.(N.S.) 
135. 

As  to  conduct  of  flagman,  or  absence  from 
his  post,  as  affecting  liability  for  injury 
at  crossing,  see  note  to  Roby  v.  Kansas  City 
Southern  R.   Co.  41   L.R.A.(N.S.)    355. 

The  question  of  the  care  required  of  the 
driver  of  an  automobile  at  railroad  cross- 
ings is  covered  in  the  notes  to  New  York 
C.  Sl  H.  R.  R.  Co.  v.  Maidment,  21  L.R.A. 
(N.S.)  794,  and  Brommer  v,  Pennsylvania 
R.  Co.  29  L.R.A.(N.S.)  924,  and  the  present 
note  is  only  supplementary  to  those. 

Stopping,  looking,  and  listening — generally. 

There  appears  to  be  some  conflict  upon 
the  question  whether  a  failure  to  stop  an 
automobile  and  look  and  listen  before  cross* 
ing  a  railroad  track  constitutes  negligence. 
In  New  York  C.  &  H.  R.  R.  Co.  v.  Maidment, 
21  L.R.A.(N.S.)  794,  93  C.  C.  A.  413,  168 
Fed.  121,  and  Brommer  v.  Pennsylvania  R. 
Co.  29  L.R.A.(N.S.)   924,  103  C.  C.  A.  135, 
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look  last  in  the  direction  from  which  a  train 
is  actually  approaching  before  entering  a 
zone  on  a  highway  crossing  a  railroad  track 
from  which  a  view  of  the  track  could  not 
be  had. 

Damages  —  award  for  personal  injur- 
ies —  excess. 

5.  $15,000  is  not  excessive  to  award  to  a 
man  twenty-three  years  old,  struck  by  a 
train  at  a  railroad  crossing  and  rendered 
unconscious  for  six  or  eight  hours ;  his  skull 
slightly  fractured;  his  hip  socket  fractured 
fio  that  he  could  not  walk  without  help 
for  a  year;  his  nervous  system  shocked;  his 
pelvio  bone  and  lower  spinal  processes  dis- 
placed, causing  partial  paralysis;  and  his 
ability  to  work  at  his  trade,  from  which  he 
was  earning  $125  a  month,  destroyed. 

(June  14,  1913.) 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Silver  Bow 
County  in  plaintiff's  favor,  and  from  an  or- 
der denying  a  new  trial,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  F.  Shelton,  Fred  J. 
Furman,  and  A.  J.  Verheyen,  for  appel- 
lants : 

The  driver  of  an  automobile  approaching 
a  railway  crossing  cannot  recover  for  in- 
juries received  in  a  collision  between  the  au- 
tomobile and  a  train,  unless  he  proves  that 
he  stopped,  looked,  and  listened. 

Brommer  v.  Pennsylvania  R.  Co.  29 
L.R.A.(N.S.)    924,    103   C.   C.  A.   135,   179 


179  Fed*  577,  such  conduct  was  held  to  show 
contributory  negligence  on  the  part  of  the 
drivers  of  the  machines.  It  will  be  noticed, 
however,  that  a  contrary  result  was  reached 
in  Walters  v.  Chicago,  M.  &  P.  S.  R.  Co. 

And  in  Texas  &  P.  R.  Co.  v.  Hilgartner, 
—  Tex.  Civ.  App.  — ,  149  S.  W.  1091,  the 
court  said  that  it  was  uniformly  held  er- 
ror in  Texas  to  charge  that  it  is  the  duty 
of  one  approaching  a  railroad  crossing  to 
stop,  look,  and  listen,  and  held  that  this 
rule  was  applicable  to  a  traveler  approach- 
ing such  a  crossing  in  an  automobile. 

D\it  it  was  held  that  even  if  such  a  duty 
existed,  it  would  be  improper  to  instruct 
the  jury  that  if  the  driver  failed  to  ob- 
serve such  duty  he  could  not  recover,  since 
such  an  instruction  assumed  as  a  matter  of 
law  that  his  failure  was^  negligence  which 
directly  contributed  to  the  aocident.  Texas 
&  P.  R.  Co.  V.  Hilgartner,  supra. 

In  Lockridge  v.  Minneapolis  &  St.  L.  R. 
Co.  —  Iowa,  — ,  140  N.  W.  834,  where  an 
automobile  had  been  run  into  at  a  rail- 
road crossing  at  which  a  flagman  was  sta- 
tioned, it  was  held  that  the  rule  that 
one  must  stop,  look,  and  listen  was 
not  a  hard-and-fast  rule,  and  that  the 
failure  to  observe  the  rule  was  not  in 
itself,  under  all  circumstances,  such  con- 
tributory n^igence  as  would  prevent 
a  recovery.  The  court  said:  "This  court, 
in  Hartman  v.  Chicago  G.  W.  R.  Co.  132 
Iowa,  584,  110  N.  W.  11,  said:  'It  is  easy 
to  say,  and  it  is  a  correct  proposition,  that 
a  person  approaching  a  railway  crossing 
must  bear  in  mind  that  it  is  a  place  of 
danger,  and  he  must  be  vigilant  to  discover 
the  approach  of  trains,  and  use  reasonable 
care  to  avoid  injury  therefrom.'  But  wheth- 
er such  reasonable  care  requires  him  to 
stop,  look,  and  listen,  whether  he  had  a 
right  to  place  reliance  upon  the  absence  of 
danger  signals,  or  upon  any  other  given 
fact  or  circumstance,  depends  so  much  upon 
the  peculiar  conditions  by  which  he  is  sur- 
rounded that,  save  in  cases  exceptionally 
free  from  doubt,  the  question  of  contrib- 
utory negligence  must  be  left  to  the  jury; 
and  an  instruction  that  the  failure  to  stop, 
look,  and  listen  at  all  points  in  his  passage 
46  L.R.A.(N.S.) 


over  railway  crossings  is  contributory  neg- 
ligence is  erroneous.  In  the  case  of  Schulte 
V.  Chicago,  M.  &  St.  P.  R.  Co.  114  Iowa, 
94,  86  N.  W.  65,  this  court  said :  'The  trav- 
eler is  held  to  the  duty  of  looking  and  lis- 
tening for  approaching  trains,  within  a  rea- 
sonable distance  from  a  crossing,  and  if 
this  has  been  done,  it  is  for  the  jury  to  say 
whether  he  was  bound,  in  the  exercise  of 
ordinary  care,  to  stop,  look,  and  listen,  or 
to  look  and  listen  without  stopping  at  some 
other  point  nearer  or  farther.' " 

In  Chase  v.  New  York  C.  &  H.  R.  R.  Co. 
208  Mass.  137,  97  N.  E.  377,  it  was  held 
that  there  was  no  evidence  from  which  it 
could  be  found  that  a  chauffeur  operating 
a  seven-passenger  car  was  in  the  exercise 
of  due  care  where  it  appeared  that  while 
driving  along  a  country  road  at  about  noon 
on  a  bright  day  he  approached  a  grade 
crossing  with  which  he  was  familiar,  and 
knew  that  trains  might  come  from  either 
direction  at  any  moment,  at^  speed  of  from 
12  to  15  miles  an  hour  until  he  was  very 
close  to  the  track,  when  he  reduced  his 
speed  to  8  miles  an  hour,  and  while  cross- 
ing the  track  the  machine  was  struck  by 
a  train  proceeding  at  not  more  than  25 
miles  an  hour,  which  he  did  not  see  until 
he  was  within  15  feet  of  the  track.  The 
court  said:  "The  rules  of  law  applicable 
to  the  driver  of  a  horse-drawn  vehicle  ap- 
proaching a  railroad  crossing  have  been  laid 
down  in  many  cases.  He  must  look  and 
listen  in  a  reasonable  way,  so  as,  if  pos- 
sible, to  secure  his  safety.  The  proper  ap- 
plication of  this  rule  for  one  driving  an 
automobile  is  simple,  and  in  concrete  cases 
far  less  difficult  than  for  the  driver  of 
horses.  As  was  said  in  Hubbard  v.  Boston 
&  A.  R.  Co.  162  Mass.  132,  38  N.  E.  366; 
'There  are  very  few  horses  than  can  safely 
be  stopped  within  15  or  20  feet  of  a  rail- 
road track  to  await  the  passage  of  an  ex- 
press train.  One  driving  there  before  the 
accident  was  obliged  to  choose  between  the 
risk  of  driving  across  and  being  struck  by 
an  express  train  whose  approach  he  might 
fail  to  hear,  and  the  risk  of  stopping  to  look 
so  near  the  track  as  to  expose  him  to  great 
danger  from  the  fright  of  his  horse  if  an 
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Fed.  577;  New  York  C.  k  H.  R.  R.  Co.  v. 
Maidment,  21  L.R.A.(N.S.)  794,  93  C.  C. 
A.  »13,  168  Fed.  21;  28  Cyc.  41;  Spencer 
V.  New  York  C.  &  H.  R.  R.  Co.  123  App. 
Div.  789,  108  N.  Y.  Supp.  245,  affirmed  in 
197  N.  Y.  507,  90  N.  E.  1166;  Bonert  v. 
Long  Inland  R.  Co.  145  App.  Div.  552,  130 
N.  Y.  Supp.  271;  Read  v.  New  York  C.  & 
H.  R.  R.  Co.  123  App.  Div.  228,  107  N.  Y. 
Supp.  1068;  Horandt  v.  Central  R.  Co.  78 
N.  J.  L.  190,  73  Atl.  93;  Huddy,  Automo- 
biles, 3d.  ed.  §164,  p.  194;  Chase  v.  New 
York  C.  &  H.  R.  R.  Co.  208  Mass.  137,  94 
N.  E.  377. 

The  driver  of  any  vehicle  approaching  a 
railway  crossing  must  look  and  listen  for 
an  approaching  train,  and,  where  necessary. 


in  the  exercise  of  ordinary  care  and  cau- 
tion, must  stop  his  vehicle;  and  a  failure 
to  do  so  precludes  a  recovery. 

Sprague  v.  Northern  P.  R.  Co.  40  M<mt. 
481,  107  Pac.  412;  Hunter  v.  Montana  C. 
K.  Co.  22  Mont.  525,  57  Pac.  140. 

The  jury  had  no  right,  under  the  instruc- 
tions of  the  court,  to  conclude  that  the  bell 
was  not  rung  and  the  whistle  was  not 
sounded  in  the  manner  testified  to  by  the 
witnesses  for  the  defendants. 

Chase  v.  New  York  C.  A  H.  R.  R.  Co.  208 
Mass.  137,  94  N.  E.  377;  Horandt  v.  Cen- 
tral R.  Ca  78  N.  J.  L.  190,  73  Atl.  83. 

Messrs.  Maury,  Templeman,  St  Dalies, 
for  respondent: 

There  is  no  more  of  an  absolute  standard 


approaching  train  would  be  near.'  The 
driver  of  an  automobile  is  in  so  such  dan- 
ger. If  his  machine  is  a  good  one,  it  can 
be  controlled  easily  and  perfectly,  and  there 
is  no  danger  from  it  if  he  stops  to  look  and 
listen  within  6  feet  of  the  track.  The  dif- 
ference between  automobiles  and  vehicles 
drawn  by  horses,  in  the  application  of  the 
rule,  has  been  recognized  by  the  courts.  In 
New  York  C.  &  H.  R.  R.  Co.  v.  Maidment, 
21  L.RJl.(N.S.)  794,  93  C.  C.  A.  413,  IGS 
Fed.  21,  the  court  said:  'He  cannot  drive 
close  to  the  track,  or  stop  there,  without 
risk  of  his  horse  frightening,  shying,  or 
overturning  his  vehicle.  .  .  .  These  pre- 
cautions the  automobile  driver  can  take, 
carefully  and  deliberately,  and  without  the 
nervousness  communicated  by  a  frightened 
horse.  It  will  thus  be  seen  an  automobile 
driver  has  the  opportunity,  if  the  situation 
is  one  of  uncertainty,  to  settle  that  uncer- 
tainty on  the  side  of  safety,  with  less  in- 
convenience, no  danger,  and  more  .  surely 
than  the  driver  of  a  horse.  Such  being  the 
case,  the  law,  both  from  the  standpoint  of 
his  own  safety  and  the  menace  his  machine 
is  to  the  safety  of  others,  should,  in  meet- 
ing these  new  conditions,  rigidly  hold  the 
automobile  driver  to  such  reasonable  care 
and  precaution  as  go  to  his  own  safety  and 
that  of  the  traveling  public.  If  the  law 
demands  such  care,  and  those  crossing  make 
such  care,  and  not  chance,  their  protection, 
the  possibilities  of  automobile  crossing  ac- 
cidents will  be  minimized.'  To  the  same 
purport  is  Brommer  v.  Pennsylvania  R.  Co. 
29  L.R.A.(N.S.)  924,  103  C.  C.  A.  135,  170 
Fed.  577.  See  also  Spencer  v.  New  York 
C.  &  H.  R.  R'.  Co.  123  App  Div.  789,  108 
N.  Y.  Supp.  245,  affirmed  in  197  N.  Y. 
507,  90  N.  E.  1166,  With  the  statement  of 
the  law  in  the  paragraph  above  quoted  we 
entirely  agree.  With  proper  care  on  the 
part  of  the  driver,  there  is  no  danger  in 
crossing  a  railroad  with  an  automobile  upon 
an  ordinary  highway  in  a  country  town. 
In  this  case,  considering  that  part  of  the 
testimony  which  is  most  favorable  to  the 
plaintiffs,  there  is  no  evidence  that  Hancock 
was  in  the  exercise  of  due  care;  but,  on  the 
contrary,  the  accident  seems  to  have  been 
caused  by  his  great  carelessness." 
46  L.R.A.(N.S.) 


See  also  Hull  v.  Seattle,  R.  &  S.  R.  Ca 
under  heading,  "Wliere  engine  stdps,"  and 
Witmer  v.  Bessemer  &  L.  E.  R.  Co.  under 
heading,  "Where  driver  voluntarily  stops." 

— ^where  danger  is  apparent. 

It  has  been  held  that  the  driver  of  an  au- 
tomobile is  guilty  of  contributory  negli- 
gence in  keeping  his  eyes  fixed  on  the  high- 
way just  ahead  of  him  until  too  late  to 
stop  and  prevent  being  run  down  at  a  croes- 
ing  where  the  physical  situation  generally 
pointed  unmistakably  to  the  presence  of  a 
railroad  crossing,  and  there  was  a  fuU- 
sized  crossing  sign  plainly  visible  at  a  dis- 
tance, and  upon  coming  closer  the  track 
could  clearly  be  seen,  and  there  was  an  un- 
obstructed view  up  and  down  the  track. 
Horandt  v.  Central  R.  Co.  78  N.  J.  I#.  190, 
73  Atl.  93,  Subsequent  appeal  81  N.  J.  L. 
488,  83  Atl.  511. 

And  in  Lassen  v.  New  York,  N.  H.  &  H. 
R.  Co.  —  Conn.  — ,  87  Atl.  734,  where  the 
driver  of  a  heavy  truck  was  seen  when  a 
train,  approaching  a  crossing  at  the  rate  of 
35  miles  an  hour,  was  about  100  feet  from 
a  crossing,  and  although  there  was  no  ob- 
struction to  his  view,  he  drove  his  truck 
onto  the  crossing,  in  front  of  the  train,  it 
was  held  that  he  was  guilty  of  contribu- 
tory negligence  in  attempting  to  pass  in 
front  of  the  train,  or  in  not  knowing  that 
it  was  approaching. 

And  a  chauffeur  is  guilty  of  contributory 
negligence  in  not  discovering  the  approach 
of  tJie  train  which  struck  him,  and  in  fail- 
ing to  stop  his  machine,  where  it  appears 
that  he  looked  south  when  about  25  or  30 
feet  from  a  crossing  which  he  was  approach- 
ing at  about  3  or  4  miles  an  hour,  and  saw 
no  train  approaching;  that  his  automobile 
was  surrounded  by  a  crowd  proceeding  if 
the  same  direction  in  which  he  was  going; 
that  he  did  not  stop  as  he  approached  the 
crossing,  and  as  he  was  passing  over  the 
first  rail  of  the  north-bound  track,  some 
of  the  people  screamed  and  fell  back,  and 
that  he  then  looked  south  again,  and  saw 
the  train  wliich  struck  him  approaching 
about  400  feet  away,  and  immediately  gave 
the   machine  more   power   in   an   effort  to 
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of  ordinary  care  and  diligence  required  of 
the  public  than  there  is  required  of  the 
railroad  company. 

Grand  Trunk  R.  Co.  v.  lyes,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679;  Texas 
&  P.  R.  Co.  V.  Hilgartner,  —  Tex.  Civ.  App. 
— ,  149  S.  W.  1091. 

Plaintiff  was  not  negligent  as  matter  of 
law. 

Mason  ▼.  Northern  P.  R.  Co.  45  Mont.  474, 
124  Pac  271;  Lorenz  v.  Burlington  C.  R.  & 
N.  R.  Co.  115  Iowa,  377,  66  L.R.A.  752,  88 
N.  W.  836;  Wheeler  v.  Oregon  R.  &  Nav. 
Co.  16  Idaho,  375,  102  Pac.  347;  Grant  v. 
Or^on  R.  &  Nav.  Co.  54  Wash.  678,  25 
L.R.A.(N.S.)  925,  103  Pac.  1126;  Thompson 
V.  New  York  C.  &  H.  R.  R.  Co.  110  N.  Y. 


636,  17  N.  E.  690;  Greenawaldt  v.  Lake 
Shore  &•  M.  S.  R.  Co.  165  Ind.  219,  74  N.  E. 
1081;  AUbama  &  V.  R.  Co.  v.  Lowe,  73 
Miss.  203,  19  So.  96;  Thomp.  Neg.  §§189, 
1651;  2  White,  Personal  Injuries  on  Rail- 
roads, §1016;  Pendroy  v.  Great  Northern 
R.  Co.  17  N.  D.  433,  117  N.  W.  631;  Texas 
&  P.  R.  Co.  V.  Hilgartner,  —  Tex.  Civ.  App. 
— ,  149  S.  W.  1091;  Allen  v.  Botson  &  M. 
R.  Co.  197  Mass.  298,  83  N.  £.  863;  Hart- 
man  v.  Chicago,  G.  W.  R.  Co.  132  Iowa, 
582,  110  N.  W.  10;  LouisviUe  &  N.  R.  Co.  v. 
Lucas,  30  Ky.  L.  Rep.  639,  99  S.  W.  959; 
Central  R.  Co.  v.  Hyatt,  151  Ala.  355,  43 
So.  867;  Vance  v.  Atchison,  T.  A  S.  F.  R. 
Co.  9  Cal.  App.  20,  98  Pac.  41;  Missouri, 
K.  &  T.  R.  Co.  V.  Junes,  65  Tex.  Civ.  App. 


cross  ahead  of  t}ie  train,  but  was  struck 
by  it.  Spencer  v.  New  York  C.  &  H.  R.  R. 
Co.  supra.  The  court  said:  *'The  evidence 
establishes  to  our  entire  satisfaction  that 
the  train  which  collided  with  the  automo- 
bile was  in  plain  sight  long  enough  to  have 
enabled  him  to  shut  off  the  power  and  bring 
the  machine  to  a  standstill  before  reaching 
the  track.  At  the  rate  of  speed  at  which 
he  was  moving,  he  might  have  stopped  the 
car  almost  immediately.  It  is  impossible 
to  believe  that  with  the  exercise  of  ordinary 
care  the  plaintiff  could  not  have  seen  the 
approachinor  train  and  avoided  the  accident. 
Tne  only  diligence  shown  to  have  been  exer- 
cised by  plaintiff  was  to  look  from  two 
different  points  to  the  south  where  the  train 
was  approaching  in  plain  view  without  see- 
ing it.  He  passed  over  the  last  30  feet 
'before  reaching  the  tracks,  the  most  dan- 
gerous part  of  the  route,  without  looking; 
and  it  is  no  excuse  to  say  that  he  was 
hemmed  in  by  the  people  bound  for  the 
station.  These  conditions  were  only  tem- 
porary, and  would  shortly  pass  away.  Com- 
mon prudence,  if  necessary  to  properly  han- 
dle his  machine,  required  him  to  stop  and 
proceed  no  further  until  he  could  exercise 
lull  vigilance.  Heanev  v.  Long  Island  R. 
Co.  112  N.  Y.  122,  19  N.  E.  422.  The  fact 
that  he  did  not  see  the  train  under  these 
circumstances  did  not  create  an  issue  of 
fact  to  be  determined  by  the  jury,  and 
their  verdict  cannot  be  permitted  to  stand." 

— ^where  view  obstructed. 

Where  the  view  along  a  track  is  ob- 
structed until  the  driver  of  an  automobile 
is  near  a  street  crossing,  the  tracks  are  a 
signal  of  danger,  and  impose  upon  the  driver 
the  duty  of  looking  and  li^tenins  before 
going  on  them.  Chappell  v.  United  R.  Co. 
—  Mo.  App.  — ,  158  S.  W.  819. 

In  Dickinson  v.  Erie  R.  Co.  81  N.  J.  L. 
464,  37  L.RJ^.(N.S.)  150,  81  Atl.  104, 
which  was  an  action  to  recover  for  damages 
resulting  from  a  collision  between  a  train 
and  automobile  a  crossing,  it  was  held 
that  where  there  are  permanent  obstructions 
in  sight  that  make  danger  invisible,  and  a 
transient  noise  that  would  make  it  inaud- 
46  L.R.A.(NJ3.) 


ible,  it  is  negligence  for  a  traveler  to  go 
forward  from  a  place  of  safety  to  a  place 
of  possible  danger  without  waiting  for  hear- 
ing to  become  defective. 

But  it  was  held  that  the  duty  to  stop  did 
not  arise  except  where  there  were'  transient 
noises  or  temporary  obstructions  to  the 
view.   Ibid. 

It  was  held  in  this  case  that  the  driver  of 
an  automobile  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  not 
stopping  before  his  view  became  effective, 
where  it  appeared  that  his  view  in  approach- 
ing a  grade  crossing  was  obstructed  by  per- 
manent obstructions  so  he  could  not  see  a 
train  approaching  on  the  west-bound  track 
until  the  front  wheels  of  his  machine  were 
on  the  east-bound  track,  and  it  appeared 
that  upon  reaching  the  top  of  a  hill  200  feet 
distant  from  the  crossing,  he  turned  off 
power  and  proceeded  by  force  of^gravity, 
noiselessly,  at  a  speed  of  4  miles  an  hour, 
instantly  looking  and  listening,  but  hear- 
ing no  signals,  and  it  further  appeared  that 
there  were  no  transient  noises  nor  tempo- 
rary obstructions  to  his  view.    Ibid. 

The  court  in  Wachsmith  v.  Baltimore  A 
O.  R.  Co.  233  Pa.  465,  82  Atl.  765,  Ann. 
Cas.  1913  B,  679,  said  that  the  negligence  of 
the  driver  of  an  automobile  was  manifest 
where  it  appeared  that  the  view  as  he  ap- 
proached a  grade  crossing  was  shut  off  until 
a  point  17  or  20  feet  from  the  track  was 
reached,  and  that  from  there  there  was  a 
clear  view  for  several  hundred  feet,  and 
that  when  25  or  30  feet  from  the  track,  he 
slackened  speed  almost  to  a  full  stop  and 
suddenly  went  forward  onto  the  crossing, 
and  was  struck  by  a  shifting  engine,  of 
the  approach  of  which  no  notice  was  given. 
The  question  under  consideration  in  this 
case,  however,  was  whether  the  driver's  ne^:- 
ligence  could  be  imputed  to  a  passenger  of 
the  machine. 

It  has  been  held  that  a  finding  that  a 
young  woman  whose  automobile  was  stinick 
foy  a  train  at  a  crossing  was  not  guilty  of 
contributory  negligence  is  not  sustained  by 
the  evidence  where  it  appeared  that  the  view 
at  a  greater  distance  than  30  or  34  feet 
from  the  track  was  partially  obstructed, 
but  that  a  clear  view  for  about  a  mile  was 
46 
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588,  120  S.  W.  269;  Chesapeake  &  0.  R.  Co. 
V.  Hawkins,  —  Ky.  — ,  124  S.  W.  836;  Crab- 
tree  y.  Missouri  P.  R.  Co.  86  Neb.  83,  136 
Am.  St.  Rep.  663,  124  N.  W.  932;  Farris 
y.  Southern  R.  Co.  151  N.  O.  483,  40  IaR.A. 
(N.S.)  1115,  66  S.  E.  467;  Erie  R.  Co.  y. 
Schults,  106  C.  C.  A.  23,  183  Fed.  673. 

Negligence,  either  upon  the  part  of  a 
plaintiff  or  a  defendant,  to  be  a  cause  of  in- 
jury, must  be.  a  proximate  and  an  efficient 
cause, — one  directly  producing  the  accident 
or  injury. 

Beeler  y.  Butte  &  L.  Copper  Deyelopment 
Co.  41  Mont.  466,  110  Pac.  628;  Neary  y. 
Northern  P.  R.  Co.  41  Mont.  480,  110  Pac. 
226 ;  Melzner  y.  Northern  P.  R.  Co.  46  Mont. 
162,  127  Pac.  146;  29  Cyc.  527-629  (f) ; 
Pendroy  y.  Great  Northern  R.  Co.  17  N.  D. 
433,  117  N.  W.  531. 

Plaintiff,  when  he  approached  the  railroad  ' 


crossing,  had  a  right  to  presume  and  rely 
upon  the  presumption  that  defendant  would 
perform  its  duties  under  the  law,  and  would 
ring  the  bell  on  its  locomotiye,  and  blow 
the  whistle  as  required  by  law;  and  this  is 
peculiarly  true  where  the  crossing,  like  the 
crossing  in  question,  is  an  obscure  one. 

Henry  v.  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
236  111.  219,  86  N.  E.  231;  Cleveland,  C.  C. 
&  I.  R.  Co.  y.  Harrington,  131  Ind.  426,  30 
N.  E.  37;  Malott  v.  Hawkins,  159  Wd.  127, 
63  N.  E.  308;  Illinois  C.  R.  Co.  v.  Moss,  142 
Ky.  658,  134  S.  W.  1122;  Moore  v.  Wabash 
R.  Co.  157  Mo.  App.  92,  137  S.  W.  5;  Toledo, 
St.  L.  &  W.  R.  Co.  y.  Lander,  48  Ind.  App. 
56,  95  N.  E.  319;  Lewis  v.  Rio  Grande  West- 
em  R.  Co.  —  Utah,  — ,  123  Pac.  97;  Thomp. 
Neg.  §  1612. 

A  person  need  not  be  *an  expert  to  give 
his  opinion  as  to  the  distance  a  locomotive 


afforded  when  within  that  distance,  and  wit- 
nesses testified  that  they  saw  the  train  at 
a  great  distance  and  called  out  to  the  plain- 
tiff, although  she  testified  that  she  looked, 
but  did  not  see  the  train  until  it  was  60 
or  70  feet  away  and  she  was  6  or  7  feet 
from  the  crossing,  and  the  evidence  further 
showed  th&t  her  control  of  the  car  was  so 
feeble  that  after  seeing  the  train  she  never- 
theless drove  upon  the  track.  Bonert  v. 
Long  Island  R.  Co.  145  App.  Div.  552,  130 
N.  Y.  Supp.  271. 

In  an  action  to  recover  for  damage  done 
to  an  automobile  which  was  run  into  at  a 
crossing  in  which  the  pleadings  raised  the 
question  of  contributory  negligence  was 
held  thjit  an  instruction  submitting  the 
question  of  contributory  negligence  was 
warranted,  although  the  defendant  intro- 
duced no  testimony  upon  the  point,  where 
it  appeared  from  the  evidence  introduced  by 
the  plaintiff  that  the  driver  knew  that 
tracks  crossed  the  street  at  the  point  where 
the  accident  occurred,  and  that  a  building 
stood  10  or  12  fet  from  the  track,  and  par- 
tially obstructed  the  view,  but  that,  after 
passing  this,  one  could  see  75  or  100  feet 
down  the  track,  and  it  appeared  that  the 
plaintiff's  automobile  was  going  only  about 
3  or  4  miles  an  hour,  and  could  have  been 
stopped  in  4  or  5  feet.  Chappell  v.  United 
R.  Co.  —  Mo.  App.  — ,  166  S.  W.  818. 

In  Texas  &  P.  R.  Co.  v.  Hilgartner,  — 
Tex.  Civ.  App.  — ,  149  S.  W.  1091,  it  was 
held  that  a  requested  instruction  was  prop- 
erly refused  as  being  upon  the  weight  of 
the  evidence  which  stated  that  if  the  build- 
ings, structures,  and  obstructions  of  view 
surrounding  the  track  as  plaintiff  was  ap- 
proaching the  crossing  were  such  that  he 
could  not  see  the  train  crossing  the  street 
until  it  had  ffotten  to  the  edge  or  on  the 
street  upon  which  he  was  traveling,  it  was 
his  duty  to  use  care  proportionate  to  the 
situation  in  approaching  the  track  in  order 
to  ascertain  whether  or  not  there  was  a 
train  upon  the  track,  greater  than  it  have 
been  if  nis  view  up  and  down  the  track  had 
been  unobstructed. 
46  L.R.A.(N.S.) 


— where  driver  voluntarily  stops. 

The  question  of  contributory  negligence 
on  the  part  of  a  driver  of  an  automobile 
which  was  struck  at  a  crossing  is  properly 
left  to  the  jury  where  there  is  positive  tes- 
timony that  the  driver  stopped,  looked,  and 
listened  at  the  proper  place  before  attempt- 
ing the  crossing,  and  that  the  approaching 
train  was  not  then  in  view.  Witmer  v. 
Bessemer  &  L.  E.  R.  Co.  241  Pa.  112,  88 
Atl.  314. 

And  it  was  also  held  proper  in  this  case 
to  submit  the  question  of  whether  the  driver 
exercised  due  care  after  being  committed 
to  the  crossing  to  the  jury.  The  court  said: 
"It  is  only  in  clear  cases,  where  the  facts 
are  undisputed  and  but  one  inference  can 
be  draWn  from  them  that  courts  can  declare 
as  a  matter  of  law  a  party  guilty  of  con- 
tributory negligence.  Under  our  cases  there 
was  no  imperative  duty  requiring  the  driver 
of  the  motor  car  to  stop  on  the  tracks  of 
the  railroad  company  after  being  committed 
to  the  crossing,  because  there  m'ight  be  more 
danger  in  stopping  than  in  going  ahead. 
It  was  his  duty  to  use  due  care  and  to 
proceed  cautiously  even  after  being  com- 
mitted to  the  crossing;  but  there  was  no 
imperative  duty  either  to  stop  or  to  go 
ahead.  His  duty  in  this  respect  depended 
upon  the  circumstances  of  the  case  and  the 
dangers  with  which  he  was  confronted. 
Whether  he  did  all  that  his  dutv  required 
him  to  do  depended  upon  the  facts;  and 
unless  in  a  very  clear  case,  it  is  always  the 
province  of  the  jury  to  determine  the' facts. 
We  see  nothing  in  this  case  so  exceptional 
as  to  take  it  out  of  the  ordinary  rule.  Tl\e 
learned  counsel  for  appellant  has  called  our 
attention  to  some  cases  from  other  jurisdic- 
tions in  which  a  distinction  is  made  between 
the  duty  of  the  driver  of  a  team  and  the 
driver  of  an  automobile  at  a  grade  crossing. 
No  such  distinction  has  yet  been  made  in 
any  of  our  cases,  and  we  do  not  deem  it 
necessary  for  the  purposes  of  the  present 
case  to  determine  finally  whether  such  a 
distinction    should    be    made.      No    matter 
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whistle  can  be  heard  when  blown,  and  a  lo- 
comotive bell  heard  when  rung. 

Thomp.  Neg.  §7758;  Jones,  £v.  2d  ed. 
§366;  Wigmore,  £v.  §460. 

Banner,  J.,  delivered  the  opinion  of  the 
court: 

At  about  6:12  P.  M.  on  July  28,  1910, 
the  respondent,  while  driving  a  Ford  run- 
about, was  struck  on  a  public  road  crossing 
between  Butte  and  Anaconda  by  one  of  ap- 
pellant company's  trains.  His  companion 
was  instantly  killed  and  he  seriously  in- 
jured. To  recover  for  such  injuries  he 
brought  this  action,  alleging  as  negligence 
on  the  part  of  appellants  that  they  were 
running  the  train  at  excessive  speed,  and 
that  they  failed  to  blow  the  whistle,  ring 
the  bell,  or  give  any  alarm  of  its  approach. 
Respondent  had  a  verdict  for  $16,000,  upon 


which  judgment  was  entered.  This  appeal 
is  from  that  judgment,  and  from  an  order 
overruling  a  motion  for  new  trail. 

1.  It  is  claimed  that  the  evidence  of  ap- 
pellants' failure  to  sound  the  whistle  or  ring 
the  bell  was  insufficient  to  take  the  case  to 
the  jury,  and  that,  in  the  face  of  positive 
testimony  that  the  whistle  was  sounded  and 
the  bell  rung,  the  jury  was  not  authorized 
to  find  for  the  respondent.  It  is  quite  true 
that  the  testimony  of  the  engineer  and 
other  employees  of  the  appellant  company  is 
positive,  and  that  of  one  other  witness 
rather  ambiguous,  to  the  effect  that  the 
bell  was  rung  and  the  whistle  sounded  in 
the  regular  way  at  from  50  to  80  rods  from 
the  crossing.  The  respondent,  however,  tes- 
tified that,  as  he  approached  the  crossing 
and  for  some  time  before  reaching  it,  he  was 
alert  for  any  warning,  having  both  looked 


what  th«  true  rule  may  be  in  this  respect, 
under  the  facts  of  the  case  at  bar,  it  was 
for  the  jury  to  say  whether  the  driver  of 
the  motor  car  could  have  avoided  the  col- 
lision if  he  had  exercised  due  care  after  be- 
ing committed  to  the  crossing." 

And  the  question  of  contributory  negli- 
gence 0;n  the  ]iart  of  the  driver  of  an  auto- 
mobile is  pi  operly  left  to  the  jury  where 
he  testified  that  he  stopped,  looked,  and  lis- 
tened, when  about  0  feet  from  the  first 
track  at  a  crossing  with  which  he  was  un- 
familiar, and  his  testimony  was  not  direct- 
ly disputed,  but  was  in  some  measure  sub- 
stantiated. Bush  V.  Philadelphia  &  R.  R. 
Co.  232  Pa.  327,  81  Atl.  409.  The  court 
said:  ''The  law  with  respect  to  such  cases 
as  tliis  is  so  clearly  expressed  in  Ely  v. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  168  Pa. 
233,  27  Atl.  970,  by  the.  late  chief  justice, 
that  no  other  citation  of  authority  is  re- 
quired. It  is  there  said:  The  mere  act 
of  stopping  does  not,  it  is  true,  of  itself 
show  that  he  stopped  at  a  proper  place, 
nor  that  there  was  not  another  and  better 
place  where  he  should  have  stopped  again, 
or  that  his  duty  of  looking  and  listening 
was  performed  with  the  proper  care  and 
attention ;  but  stopping  is  opposed  to  the 
idea  of  negligence,  and  unless,  notwithstand- 
ing the  stop,  the  whole  evidence  shows  neg- 
ligence so  clear  that  no  other  inference  can 
properlv  be  drawn  from  it,  the  court  cannot 
draw  that  inference  as  a  conclusion  of  law, 
but  must  send  the  case  to  the  jury.' " 

— ^where  engine  stops. 

In  Hull  V.  Seattle,  R.  &  S.  R.  Co.  60  Wash. 
162,  110  Pac.  804,  where  the  motor  to  the 
plaintiff's  automobile  stopped  as  he  was 
Hearing  a  crossing,  and  while  attempting 
.to  restart  it  the  machine  ran  onto  the  cross- 
ing and  stopped,  it  was  held  that  he  owed 
no  absolute  duty  to  stop  before  attempting 
to  cross,  but  that  if  he  could  ascertain  by 
listening  and  looking  that  he  could  cross 
in  safety,  he  was  entitled  to  recover.  The 
court  said:  "The  respondent's  driver  9we4 
49  l,J^,A.(N,S.) 


no  absolute  duty  to  stop  before  attempting 
to  cross  the  appellant's  track.  If,  on  ap- 
proaching the  track,  he  could  ascertain  by 
looking  and  listening  that  he  could  cross  in 
safety,  he  has  complied  with  the  rule.  Here 
tlie  driver  testified  that  he  traveled  par- 
allel to  the  appellant's  track  for  6  miles 
without  meeting  or  being  passed  by  a  single 
car;  that  on  arriving  at  the  track  h«  looked 
in  both  directions  and  listened,  and  neither 
saw  nor  heard  a  train  approaching,  and  that 
the  time  it  would  take  an  approaching  train 
to  travel  over  the  distances  he  could  see  the 
track  gave  him  plenty  of  time  to  cross  if  no 
mishap  befell  his  otr.  The  sequel,  also, 
proves  his  statement  to  be  true.  It  will  be 
remembered  that  the  car  stopped  with  the 
rear  wheels  between  the  rails,  and  that  the 
passengers  had  time  to  alight  after  the  stop- 
ping of  the  car  and  proceeded  along  tho 
track  towards  the  approaching  train  a  con- 
siderable distance  before  the  train  reached 
the  place  of  crossing.  Under  these  circum- 
stances it  would  have  been  error  for  the 
court  to  have  charged  the  jury  that  the  re- 
spondent was  guilty  of  negligence  as  a  mat- 
ter of  law  if  he  did  not  stop  before  attempt- 
ing to  cross  the  track." 

And  it  was  further  held  that  the  plain- 
tiff was  entitled  to  have  his  conduct  judged 
hj  the  surrounding  circumstances  at  the 
time  of  the  accident,  and  if  it  appeared  to 
be  that  of  a  reasonably  prudent  person,  a 
recovery  might  be  had.     Ibid. 

In  CamocEan  v.  Erie  R.  Co.  73  Misc.  131, 
130  N.  Y.  Supp.  514,  it  was  held  that  no  re- 
covery could  oe  held  for  damage  done  to  an 
automobile  which,  because  of  a  defect  in  its 
machinery,  had  stopped  so  near  the  track 
that  it  was  struck  by  a  passing  train.  The 
questions  involved  in  this  case,  however,  were 
as  to  the  negligence  of  the  defendant's  flag- 
man in  giving  incorrect  information  concern- 
ing expected  trains,  and  in  failing  to  signal 
the  train  which  struck  the  machine  to  stop. 

— crossings  where  flagmen  maintained. 

In  Lockridge  v.  Minneapolis  &  St.  L.  R. 
Cot  —  Jowa,  —,  140  N.  W.  834,  it  was  held 
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and  listened  for  the  approach  of  a  train, 
and  that  the  whistle  was  not  sounded  nor 
the  bell  rung.  D.  M.  Canty,  who,  with  hia 
brother  and  niece,  had  made  the  crossing 
a  very  few  seconds  before,  and  who  were 
only  20  or  30  feet  away,  whose  hearing  was 
good,  and  who  heard  the  sound  of  the  train 
as  it  struck  the  respondent's  machine,  testi- 
fied that  he  heard  no  whistle,  nor  bell,  nor 
other  warning  of  the  train's  approach;  and 
James  A.  Canty  also  testified  that  he  heard 
no  whistle  nor  bell,  though  he  hears  all 
sounds  plainly  and  distinctly.  The  niece, 
Miss  Dugan,  testified  to  similar  effect. 

The  Bufi^ciency  of  the  foregoing  to  raise 
an  issue,  and  the  present  contention  of  ap- 
pellants against  it,  are  alike  settled  in  Riley 
V.  Northern  P.  R.  Co.  36  Mont.  645,  93  Pac 
948.  At  page  559  of  that  decision,  Mr.  Jus- 
tice Smith,  speaking  for  this  court,  said: 
"Appellant  affirms  that  it  was  proven  by 
the  uncontradicted  evidence  that  the  bell 
was  ringing,  and  that  there  was  a  headlight 


upon  the  rear  of  the  switch  engine.  On 
the  part  of  the  defendant  there  was  posi- 
tive testimony  that  the  bell  was  ringing 
and  the  light  burning.  The  plaintiff's  wit- 
nesses simply  testified  that  they  did  not 
hear  any  bell  or  see  any  light.  Appellant 
argues  that  this  negative  testimony  is  of 
no  weight,  in  view  of  the  positive  testimony 
opposed  to  it.  Ordinarily,  when  one  wit- 
ness testifies  positively  that  a  certain  thing 
existed  or  happened,  and  another  witness, 
with  equal  means  of  knowing,  testifies  that 
the  thing  did  not  exist  or  happen,  the  so- 
called  negative  testimony  is  so  far  positive 
in  its  character  that  a  court  could  not  say 
that  it  was  entitled  to  less  weight  than  the 
affirmative  testimony." 

2.  The  testimony  of  respondent  tended  to 
show  that,  while  he  looked  and  listened  as 
he  approached  the  crossing,  he  did  not  "stop, 
look,  and  listen,"  and  the  question  is  pre- 
sented by  appellants  whether  the  driver  of 
an  automobile,  approaching  a  railway  cross- 


that  where,  under  the  ordinances  of  a  city, 
a  railroad  company  was  required  to  and 
did  maintain  gates,  or  a  watchman  or  flag- 
man at  a  crossing,  travelers  had  a  right  to 
presume  that  when  no  warning  was  given 
to  tliein  as  they  approached,  they  might 
proceed  with  safety. 

In  this  case  it  was  held  that  the  jury 
might  properly  find  that  the  driver  of  an 
automobile  which  was  run  into  at  a  cross- 
ing was  free  from  contributory  negligence 
where  there  was  testimony  which  was  in 
part  disputed,  that  the  plaintiff,  as  he  ap- 
proached the  crossinfT.  which  he  frequently 
passed,  and  at  which  a  flagman  was  main- 
tained, looked  and  listened,  but  heard  no 
train  and  saw  no  flagman,  but  that  as  a 
train  which  he  did  not  see  until  it  was  upon 
him  was  about  to  strike  the  machine,  a  flag- 
man rushed  out  and  tried  to  push  it  back. 
Ibid. 

And  where  an  automobile,  traveling  on  a 
frequented  thoroughfare,  approaches  a  rail- 
road crossing  over  which  there  are  many 
tracks  and  at  which  a  city  ordinance  re- 
quires the  railway  comp>any  to  keep  a  flag- 
man night  and  day,  and  the  chauffeur  sees 
no  flagman  and  no  flag  in  front  of  the  flrst 
track  where  he  has  the  right  to  expect  to 
see  him  in  case  a  train  is  approaching,  and 
sees  no  train,  he  is  not  guilty  of  negligence 
in  proceeding;  and  where  the  flagman  then 
appears  and  gives  warning,  but  only  in  time 
to  enable  the  cliautt'eur  to  stop  on  the  first 
track,  where  he  is  almost  immediately  run 
into  by  a  train,  the  aocident  will  be  at- 
tributed to  the  negligence  of  the  flagman. 
Roby  V.  Kansas  City  Southern  R.  Co.  130 
La.  880,  41  L.R.A.(N.S.)  355,  68  So.  696. 

Speed. 

It  is  improper  to  instruct  the  jury  that 
it  was  contributory  negligence  on  the  part  of 
tlie  driver  of  an  automobile  to  approach  a 
46  J.,R.A,(N.S.) 


railroad  crossing  in  a  city  at  a  greater  speed 
than  6  miles  an  hour,  where,  under  a  city 
ordinance,  it  was  not  negligence  per  se  to 
approach  such  crossing  at  a  speed  less  than 
8  miles  an  hour.  Texas  &  P.  R.  Co.  v. 
Hilgartner,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
1091. 

Where  driver   acts  in  emergency — running 
machine  off  crossing  planks. 

It  has  been  held  that  the  driver  of  an  au- 
tomobile is  negligent  in  running  off  tJie  end 
of  a  16-foot  planking  on  an  unobstructed 
railroad  crossinnr  on  a  bright  night,  when 
his  lamps  are  all  burning,  and  stalling  his 
machine  on  tlie  'rails.  Nicol  v.  Oregon- 
Washington  R.  &  Nav.  Co.  71  Wash.  409,  43 
L.R.A.(N.S.)    174,  128  Pac.  628. 

Where  the  driver  of  an  automobile  is 
placed  in  a  position  of  danger  without  his 
fault,  his  failure  to  stop  his  automobile  in- 
stead of  jumping  cannot  be  said  to  be  negli- 
gence as  a  matter  of  law.  Dickinson  v. 
Erie  R.  Co.  81  N.  J.  L.  464,  37  l/.RJ^.(N.S.) 
150,  81  Atl.  104.  The  court  said:  "Where 
a  traveler,  without  any  fault  on  his  part,  is 
placed  in  a  position  of  imminent  peril  at 
a  crossing,  the  law  will  not  hold  him  guilty 
of  such  negligence  as  to  defeat  his  recovery 
if  he  does  not  select  the  very  wisest  course, 
and  an  honest  mistake  of  judgment  in  such 
a  sudden  emergency  will  not  of  itself  con- 
stitute contributory  negligence,  although  an- 
other course  might  have  been  better  and 
safer;  and  this  rule  is  especially  applicable 
where  the  person  is  placed  in  such  perilous 
position  by  reason  of  the  railroad  company's 
negligence,  as  in  failing  to  give  the  proper 
signals.  All  that  is  required  of  a  person  in 
sucli  an  emergency  is  that  he  act  with  ordi- 
nary care  under  the  circumstances:  it  bein^ 
for  the  jury  to  determine  whether  such  an 
emergency  existed,  and  whether  the  traveler 
acted  with  due  care,"  J,  T.  W, 
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ing,  is  not  charged  with  the  absolute  duty 
to  "stop,  look,  and  listen."  The  appellants, 
conceding  that  as  to  other  vehicles  using  a 
public  highway  the  general  rule  upon  ap- 
proaching a  railway  crossing  is  to  exercise 
such  care  and  caution  as  might  be  expected 
of  an  ordinarily  prudent  person  under  the 
circumstances,  insist  that  ''the  duty  of  an 
automobile  driver,  approaching  tracks  where 
there  is  restricted  vision,  to  stop,  look,  and 
listen,  and  to  do  so  at  a  time  and  place 
where  stopping,  and  where  looking,  and 
where  listening  will  be  effective,  is  a  posi- 
tive duty."  New  York  C.  &.H.  R.  R.  Co. 
V.  Maidment,  21  L.R.A.(N.S.)  794,  93  C.  C. 
A.  413,  168  Fed.  21;  Brommer  v.  Pennsyl- 
vania R.  Co.  29  L.R.A.(N.S.)  924,  103  C.  C. 
A.  135,  179  Fed.  677. 

Both  of  the  decisions  just  cited  emanated 
from  the  circuit  court  of  appeals  for  the 
third  district,  speaking  through  Judge  Buff- 
ington,  and  they  proceed  upon  the  mistaken 
ideas  that  a  railroad  has  some  sort  of  a 
paramount  right  to  the  use  of  a  public  high- 
way crossing,  and  that  whether  a  citizen 
using  the  highway  on  approaching  such 
crossing  must  stop,  look,  and  listen  depends 
upon  the  motive  power  he  is  using  and  its 
amenability  to  control;  whereas  the  true 
rule,  as  we  understand  it,  is  that  the  citi- 
zen has  an  equal  right  with  the  railway 
company  to  use  the  crossing,  and  the  amen- 
ability to  control  of  the  motive  power  he  is 
using  bears  more  properly  upon  how  near 
he  may  come  to  the  place  of  danger  before 
taking  the  precautions  that  common  pru- 
dence generally  requires.  Of  these  cases 
nothing  further  need  be  said  than  this:  If 
they  are  to  be  taken  to  hold,  in  the  absence 
of  express  statute,  that  it  is  contributory 
negligence,  as  a  matter  of  law,  for  the  driv- 
er of  an  automobile  not  to  stop,  look,  and 
listen  before  using  a  highway  crossing,  with- 
out regard  to  whether  ordinary  prudence 
would  require  such  a  course,  they  are  con- 
trary in  spirit  to  the  rule  announced  by 
the  fluperior  authority  of  the  Supreme  Court 
of  the  United  States  (Grand  Trunk  R.  Co. 
V.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12  Sup. 
Ct.  Rep.  679) ;  are  against  the  weight  of 
general  decision  (Texas  &  P.  R.  Co.  v.  Hil- 
gartner,  —  Tex.  Civ.  App.  — ,  149  S.  W. 
1091;  Pendroy  v.  Great  Northern  R.  Co.  17 
N.  D.  433,  117  N.  W.  631 ;  Spencer  v.  New 
York  C.  &  H.  R.  R.  Co.  123  App.  Div.  789, 
108  N,  Y.  Supp.  245 ;  Bonert  v.  Long  Island 
R.  Co.  145  App.  Div.  652,  130  N.  Y.  Supp. 
271;  Hartman  v.  Chicago,  G.  W.  R.  Co.  132 
Iowa,  682,  110  N.  W.  10;  Louisville  &  N.  R. 
Co.  V.  Lucas,  30  Ky.  L.  Rep.  539,  99  S.  W. 
959;  Vance  v.  Atchison,  T.  &  S.  F.  R.  Co. 
9  Cal.  App.  20,  98  Pac.  41 ;  Missouri,  K.  & 
T.  R.  Co.  V.  James,  65  Tex.  Civ.  App.  588, 
120  S.  W.  269;  Chesapeake  &  O.  R.  Co.  v. 
46  L.R.A.(N.S.) 


I  Hawkins,  —  Ky.  — ,  124  S.  W.  836),  and 
I  are  in  conflict  with  the  settled  rule  in  this 
I  state.  ( Mason  v.  Northern  P.  R.  Co.  46 
Mont.  474,  124  Pac.  271;  Sprague  v.  North- 
ern P.  R.  Co.  40  Mont.  481,  107  Pac.  412; 
Hunter  v.  Montana  C.  R.  Co.  22  Mont.  626, 
57  Pac.  140.) 

In  the  Sprague  Case  appears  the  follow- 
ing: "Whether,  in  selecting  the  point  which 
they  did  select  to  stop  and  listen  for  ap- 
proaching trains.  Nelson  "'id  Chappel  exer- 
cised ordinary  care  to  make  their  listening 
effective,  and  whether,  in  doing  what  they 
did  from  that  point  until  the  injury  occur- 
red, they  exercised  such  care  and  prudence 
as  reasonable  men  under  like  circumstances 
would  have  exercised,  were  questions  of  fact 
for  the  jury  to  determine;"  and  in  the 
Mason  Case  this  court,  disapproving  of  cer- 
tain instructions,  said:  ''Neither  of  these  in- 
structions correctly  states  the  law.  They 
imposed  too  great  a  burden  upon  the  plain- 
tiff. If  such  were  the  law,  a  person  ap- 
proaching a  railroad  track  would  either  be 
obliged  to  keep  a  constant  lookout  in  both 
directions,  or  it  would  be  incumbent  upon 
him,  in  order  to  avoid  the  imputation  of 
contributory  negligence,  to  stop,  if  neces- 
sary, and  look  for  a  train  at  the  last  avail- 
able point,  and  at  the  last  moment  of  time, 
before  crossing  the  track.  The  law  is  that 
one  desiring  to  cross  a  railroad  track  must 
exercise  reasonable  care  for  his  own  safety." 
We  see  no  reason  to  change  these  rules 
either  for  or  against  any  class  of  vehicles 
in  lawful  use. 

3.  The  passages  just  quoted  are  decisive 
also  of  the  third  contention  of  appellants, 
viz.:  that  the  particular  circumstances  re- 
quired respondent  to  stop,  look,  and  litsen, 
and  that,  as  he  did  not  stop  at  all,  nor  look 
and  listen,  where  such  looking  and  listen- 
ing would  have  revealed  the  approach  of 
the  train,  he  is  ipso  facto  convicted  of  con- 
tributory negligence.  The  argument,  al- 
though not  so  expressed,  seems  to  be  that 
if  the  respondent's  view  as  he  neared  the 
crossing  was  restricted  so  that  he  could  not 
see  whether  a  train  was  coming,  he  should 
have  proceeded,  with  his  machine  under 
such  control  that  he  could  instantly  stop, 
to  a  point  between  the  walls  of  the  cut  and 
the  track  where  he  could  see,  and  there  look 
and  govern  himself  accordingly;  or  that  he 
should  have  stopped  his  machine,  gone  for- 
ward into  the  cut  afoot,  and  ascertained 
whether  the  coast  was  clear;  or,  if  a  train 
coming  from  Butte  towards  the  cut  was  vis- 
ible, then  failure  to  see  it  was  due  to  fail- 
ure to  look  at  the  right  time  and  place, 
and  in  either  case  there  can  be  no  recovery 
under  the  Sprague  and  Hunter  decisions. 

A  short  review  of  the  salient  features  of 
the  case  will  disclose  that  the  matter  is  not 
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so  easily  settled.  The  respondent  was  struck 
by  a  passenger  train  which  had  left  Butte 
shortly  before,  and  was  running  at  not  less 
than  45  nor  more  than  55  miles  an  hour. 
The  crossing  is  in  a  cut  variously  estimated 
at  from  8  to  12  feet  deep  at  that  point, 
which  cut  extends  from  the  crossing  east- 
ward about  1,000  feet.  The  county  road 
east  of  the  crossing  follows  the  general  con- 
tour, which  is  about  the  same  as  the  top 
of  the  cut,  to  a  point  about  125  feet  from 
the  crossing;  there  the  approach  to  tho 
crossing  begins,  and  it  consists  of  another 
cut  (at  a  right  angle  to  the  railway  cut) 
through  which  the  county  road  gradually  de- 
scends from  the  general  level  to  the  level 
of  the  track.  According  to  respondent,  a 
train  approaching  the  cut  from  Butte  is 
visible  to  the  traveler  on  the  county  road 
from  where  the  approach  to  the  crossing  be- 
gins back  to  a  point  one  eighth  to  one-fourth 
of  a  mile  distant;  after  proceeding  into  the 
approach  a  little  distance,  such  a  train 
could  not  be  seen,  whether  in  or  out  of  the 
cut;  nor  could  such  a  train  coming  into  the 
cut  be  seen  before  the  traveler  on  the  county 
road  reached  the  point  above  mientioned,  one 
eighth  to  one- fourth  of  a  mile  from  the  cut; 
when  he  reached  this  place  he  took  "a  rea- 
sonably long  look"  to  the  east  for  a  train 
and  saw  nothing;  he  then  looked  westward 
with  the  like  result;  he  then  looked  for- 
ward, and,  being  at  the  approach  to  the  cut, 
saw  the  Canty  machine  coming  towards 
him;  alert  then  for  any  warning  or  sound 
of  a  train,  anxious  also  to  avoid  meeting 
the  Canty  machine  on  the  crossing,  he 
checked  his  speed,  descended  slowly  and 
quietly  towards  the  track,  saw  the  other  ma- 
chine pass  safely  over  the  track,  passed  the 
other  machine  about  20  or  30  feet  from  the 
crossing,  and,  still  listening  for  a  train, 
reached  the  track  where  the  accident  oc- 
curred. He  also  testified  that  to  see  a 
train,  after  once  entering  the  approach  to 
the  crossing,  he  would  have  to  proceed  to 
a  point  where  his  front  wheels  would  be 
on  the  track;  that  there  is  a  curve  in  the 
track  where  it  enters  the  east  end  of  the 
cut;  and  that  to  stop  his  car,  walk  forward 
to  the  crossing  to  view  the  track,  return 
to  the  car,  and  make  the  crossing,  would 
require  from  two  to  five  minutes. 

By  way  of  maps,  profiles,  and.  photo- 
graphs, there  is  evidence  on  behalf  of  ap- 
pellants to  show  that  when  a  passenger 
train  is  in  the  cut,  about  6  feet  of  it  pro- 
jects above  the  top  of  the  cut.  East  of  the 
crossing,  between  the  county  road  and  the 
cut,  are  a  pole  fence  and  the  right-of-way 
fence,  built  of  posts  and  wire;  these  to 
some  extent  obstruct  the  view,  and  while  we 
think  that  a  train  drifting  downgrade 
through  the  cut  is  visible  to  one  on  a  level 
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with  the  top  of  the  cut  whose  attention 
drawn  to  it,  it  would  not  be  obtrusive  with- 
out some  warning.  The  witness  Nick  tes- 
tified that  he  could  stand  in  the  county  road 
at  a  point  80  feet  from  the  track  and  still 
see  a  passenger  train  coming  from  the  east, 
but  how  much  above  or  below  his  eyes 
would  be  the  eyes  of  the  respondent  sitting 
in  a  Ford  runabout  does  not  appear.  There 
was  also  testimony  that  the  curve  in  the 
track  just  east  of  the  cut  is  a  3-degree 
curve;  that  from  the  east  end  of  the  ties 
at  the  crossing  to  the  wall  of  the  eat  is 
11  feet;  that  the  distance  from  the  front 
edge  of  the  front  wheel  to  the  seat  of  a 
Ford  runabout  is  5  feet  6  inches;  and  that 
the  width  of  a  passenger  coach  is  10  feet, 
so  that  it  extends  over  either  side  aboat  1 
foot  beyond  the  end  of  the  ties. 

Doubtless  the  case  made  by  appellants 
was  suffiQient  to  defeat  a  recovery;  but  it 
must  be  remembered  that,  if  any  substantial 
conflict  existed  in  the  evidence,  this  court 
will  not  substitute  its  views  for  those  of 
the  jury,  who  were  the  judges  of  the  weight 
and  credibility  of  respondent's  showing.  If 
they  believed  that  the  curve  to  the  east  of 
the  cut  prevented  a  view  from  the  crossing 
much  beyond  the  end  of  the  cut  (1,000  feet 
away),  and  that  it  would  take  the  respond- 
ent not  less  than  two  minutes  to  stop  his 
machine,  go  to  the  track,  take  his  view, 
return  to  the  machine,  and  cross,  it  is  quite 
clear  that  such  a  proceeding,  unless  the 
train  was  in  the  cut,  would  induce  a  false 
rather  than  a  real  security,  because  a  train 
approaching  at  45  or  55  miles  an  hour 
would  traverse  the  entire  visible  distance  in 
not  to  exceed  13  seconds.  If  the  jury  be- 
lieved that  it  was  not  feasible  for  the  re- 
spondent— either  from  lack  of  knowledge  or 
because  of  the  narrow  margin  of  safety  as 
disclosed  by  the  appellants'  own  measure- 
ments— to  stop  his  machine  at  a  point 
within  the  cut  where  he  could  have  a  view 
without  getting  off,  then  he  could  not  be 
convicted  of  negligence  for  failure  to  do 
that;  and  if  the  jury  believed  that  the  re- 
spondent did,  before  descending  into  the 
cut,  take  a  reasonably  long  look  from  a 
point  where  he  says  a  view  was  of  any 
value,  the  facts  that  he  took  that  look  be- 
fore, Instead  of  after,  his  look  in  the  other 
direction, — ^which,  in  due  care,  he  was  also 
bound  to  take, — and  that  thereafter,  though 
still  listening  for  the  possible  approach  of 
a  train,  he  gave  some  attention  to  the  Canty 
machine, — ^whlch  it  was  also  his  duty  to 
avoid,  and  which  he  saw  pass  the  track  in 
safety, — would  certainly  not  necessitate  the 
conclusion  that  he  was  guilty  of  contribu- 
*^ory  negligence  in  attempting  to  cross  the 
track. 

Crediting  the  testimony  of  the  engineer 
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and  others  that  the  crossing  of  the  Canty 
machine  elicited  two  blasts  from  the  whistle 
of  the  train,  it  might  well  be  said  that  the 
respondent,  hearing  them  and  nevertheless 
proceeding,  was  chargeable  with  negligence, 
as  a  matter  of  law;  but  if  it  be  true  that 
the  whistle  was  not  sounded  then  or  at  all, 
nor  the  bell  rung,  as  the  respondent  and  the 
occupants  of  the  Canty  machine  say,  then 
the  very  passage  of  Canty,  unchallenged,  in 
the  absence  of  information  to  the  contrary, 
was  some  assurance  to  the  respondent  that 
the  crossing  was  safe. 

From  the  views  above  expressed  it  follows 
that  no  error  was  committed  by  the  trial 
court  in  overruling  the  motion  for  nonsuit, 
or  in  modifying  appellants'  offered  instruc- 
tions 2a  and  4a,  or  in  refusing  appellants' 
offered  instructions  6a  and  X.  The  instruc- 
tions given  were  undoubtedly  correct  so  far 
as  they  went;  and  if  there  was  any  error 
in  failing  to  more  specifically  define  the 
care  required  of  the  respondent,  it  is  un 
availing  to  the  appellants,  since  no  proper 
instruction  on  this  subject  was  offered  b}- 
them.  We  see  nothing  in  the  other  rulings 
complained  of  to  warrant  a  reversal  of  thip 
case. 

4.  We  are  then  brought  to  the  verdict, 
which  appellants  assert  is  unreasonable  and 
excessive.  At  the  time  of  the  accident  the 
respondent  was  twenty-three  years  of  age, 
wa3  a  stereotyper  by  trade,  having  spent 
several  years  in  learning  that  business,  and 
waa  earning  $125  per  month.  By  the  in- 
juries received  in  the  accident  he  is  for- 
ever barred  from  again  pursuing  his  trade, 
and  at  the  time  of  the  trial  was  earning 
$80  per  month  running  a  moving  picture 
machine.  We  have  here  an  established  loss 
of  $45  per  month,  or  $540  per  year,  and  to 
purchase  an  annuity  equal  to  this  amount 
would  require  approximately  $11,000.  In 
addition  to  this,  the  respondent  suffered  a 
total  loss  of  earning  capacity  for  about  a 
year.  When  struck  by  the  train  he  was 
thrown  75  feet;  his  hip  socket  was  frac- 
tured; his  skull  slightly  fractured;  he  sus- 
tained other  severe  external  bruis<>s,  and 
suffered  internal  hemorrhages  from  the  in- 
testines and  kidneys;  he  Y^tM  unconscious 
for  six  or  eight  hours,  confined  five  weeks 
to  his  bed,  compelled  to  use  crutches  for 
five  or  six  months,  and  a  cane  for  three  or 
four  months  thereafter.  It  was  a  year  be- 
fore he  walked  without  help.  His  pain  for 
several  weeks  was  severe;  his  nervous  sys- 
tem sustained  serious  shock;  he  has  a  dis- 
placement of  the  pelvic  bone  and  of  the 
lower  spinal  processes,  causing  atrophy, 
shortening  and  partial  paralysis  of  one  of 
his  l^s,  an  increased  susceptibility  to  tu- 
bercular infection,  and  other  difficulties. 
For  all  this  he  receives  the  difference  be- 
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tv^een  the  amount  of  the  verdict  and  the 
proved  loss  of  earning  capacity.  While  the 
amount  awarded  may,  apart  from  the  cir- 
cumstances, seem  to  have  been  generous,  we 
do  not  feel  authorized  to  say  that  it  is  so 
excessive  as  to  evince  passion  and  preju- 
dice, or  to  warrant  any  action  by  this  court. 
The  judgment  and  order  appealed  from  are 
affirmed. 

Brantly,  Oh.  J.,  and  Holloway,  J.,  con- 
cur. 

Petition  for  rehearing  denied. 


N£W  JERSEY   COURT   OF  BRRORS 
AND    APPBAI/S. 

HENRY  0.  ROGERS,  Appt., 

V. 

HELEN   A.  ROGERS. 

'f-_  N.  J.  — ,  86  Atl.  985.) 

Husband  and  wife  —  desertion  —  Jut- 
tification. 

1.  Under  out  statute,  desertion  is  justified 
only  when  the  deserting  party  has  been  so 
offended  against  as  to  authorize  at  his  or 
her  instance  a  decree  of  divorce  or  judicial 
separation,  but  the  guilt  of  the  offending 
party  must  appear  by  clear  and  satisfactory 
proof. 

Divorce  —  counter  offense  —  proof. 

2.  When  a  defendant  in  a  divorce  case 
pleads  a  counter  matrimonial  offense  against 
the  petitioner  in  bar  of  the  suit,  the  offense 
so  pleaded  is  not  made  out  unless  supported 
by  corroborating  evidence  the  same  as 
though  it  were  made  the  basis  of  an  appli- 
cation for  divorce. 

Same  —  desertion  —  withholding  sup- 
port. 

3.  While  the  support  of  his  wife  and  chil- 
dren by  the  petitioner  was  meager,  and  pos- 
sibly not  all  that  he  could  and  should  have 
provided  out  of  such  means  as  he  had,  never- 
theless the  mere  fact  of  failure  to  provide 
sufficient  support  for  a  wife  does  not  con- 
stitute desertion  by  the  husband  under  our 
statute. 

Same  —  efforts  at  reconciliation. 

4.  When  a  wife  deserts  her  husband,  it  is 
his  duty  to  make  proper  approaches  to  her 
and  sincere  efforts  to  induce  her  to  return 
to  him,  unless  it  is  apparent  that  such  ap- 
proaches  and  efforts  would  be  entirely 
futile. 

Headnotes  by  Walkeb,  Oh. 

■  • 

Note. —  For  failure  to  furnish  support 
as  ground  of  divorce  or  separation,  see  note 
to  Carson  v.  Carson,  43  L.R.A.(N.S.)  256. 

For  effort  by  one  spouse  to  induce  the 
other  to  return  home  as  a  condition  of  de- 
sertion by  the  latter,  see  note  to  Hill  ▼• 
Hill,  39  L.R.A.(N.S.)  1118. 
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Evidence  —  snfflciency. 

5.  Evidence  examined,  and  held  to  show  a 
wilful,  continued,  and  obstinate  desertion 
by  a  wife  of  her  husband  under  such  circum- 
stances as  ezdtised  him  from  makiiu^  ap- 
proaches to  her  and  an  effort  to  induce  her 
to  return  to  him,  because  it  was  apparent 
that  any  such  inducement  or  effort  would 
have  been  futile  and  unavailing. 

(April  24,  1913.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Chancery   in  defendant's   fa- 
vor in  an  action  for  a  divorce.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Archibald  C.  Hart  for  appellant. 
Messrs.  Hance  &  Miller  for  respondent. 

Walker,  Ch.,  delivered  the  opinion  of 
the  court: 

Mr.  Rogers  filed  a  petition  for  divorce 
in  the  court  below,  alleging  wilful,  con- 
tinued, and  obstinate  desertion  by  his  wife 
lor  the  statutory  period  of  two  years.  She 
^answered,  denying  the  desertion,  and  aver- 
red that  she  went  to  the  home  of  her 
parents  in  New  York  city  in  the  month 
of  August,  1908,  with  their  children,  and 
that  the  petitioner  refused  to  permit  her 
to  re-enter  their  home  at  Hasbrouck 
Heights,  New  Jersey,  and  barred  the  house 
against  her;  that  she  had  at  all  times  been 
anxious  and  willing  to  return  to  the  peti- 
tioner and  so  informed  him,  provided  he 
would  cease  from  cruel  and  inhuman  treat- 
ment toward  her,  and  cease  from  treating 
her  as  a  servant,  and  permit  her  to  be 
mistress  of  the  household  and  rear  her 
children  as  the  wife  of  the  petitioner,  to 
all  of  which  requests  the  petitioner  re- 
fused to  accede;  that  after  August,  1908 
(the  time  of  the  separation),  the  petitioner 
refused  to  provide  her  with  money  for  the 
support  of  herself  and  children;  and  that 
she  commenced  a  suit  in  chancery  for  such 
support,  which  resulted  in  his  agreeing  to 
pay  her  the  sum  of  $3  per  week  for  the 
support  of  their  two  children;  and  that  he 
has  continued  to  pay  such  weekly  sum. 

The  cause  was  referred  to  Vice  Chan- 
cellor Stevenson,  who  advised  a  decree  dis- 
missing the  husband's  petition.  In  the 
course  of  his  oral  opinion  he  remarked: 
"When  a  man  sues  his  wife  for  divorce 
for  desertion,  and  charges  her  with  wilful, 
continued,  and  obstinate  desertion,  he 
must  prove  that  the  desertion  had  those 
three  characteristics.  The  burden  is  upon 
the  husband,  the  petitioner.  He  must  show 
by  a  preponderance  of  the  evidence  that 
his  wife  was  guilty  of  obstinate  desertion, 
and  in  my  judgment  in  this  case  the  hus- 
band entirely  fails.  As  I  have  already  in- 
dicated, the  great  weight  of  the  evidence 
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in  this  case  tends  to  show  that  there 
no  such  obstinacy  on  the  part  of  the  wife; 
that  if  proper  approaches  had  been  made  to 
her,  if  an  honest,  sincere  effort  had  been 
made  by  the  husband  for  a  reconciliatioii, 
it  would  have  been  successful." 

We  are  in  accord  with  the  proposition 
that  a  party  to  a  suit  for  divorce,  who 
charges  the  other  with  wilful,  continued, 
and  obstinate  desertion,  must  prove  that 
charge,  and  that  the  burden  of  proof  ia 
cast  upon  him  or  her  who  prefers  it.  This 
is  axiomatic.  It  has  been  so  often  decided 
as  not  to  need  the  citation  of  authoritiea 
to  support  it. 

In  this  case  the  defendant  left  the  peti- 
tioner, and  has  remained  away  from  him 
for  more  than  the  statutory  period  of  two 
years.  Was  she  justified  T  If  not,  was  the 
husband  obliged  to  make  a  proper  effort 
to  induce  her  to  return?  This,  in  turn, 
involves  the  question  whether  such  induce- 
ment would  have  been  futile,  and  was  so 
understood  by  the  husband. 

First.  The  parties  were  living  in  a  house 
owned  by  the  petitioner  at  Hasbroaek 
Heights,  in  this  state;  and  on  the  morning 
of  August  18,  1908,  the  defendant  went  for 
a  visit  to  her  parents  in  New  York  city 
with  their  two  children;  the  petitioner  ac- 
companying them.  Before  starting,  and  on 
the  way  to  New  York,  they  quarreled  about 
money  matters.  They  had  had  repeated 
disputes  about  money,  and  the  petitioner 
was  shown  to  have  been  a  miserly  and 
penurious  man.  His  income  was  small,  to 
be  sure,  and  that  was  a  reason  for  econ- 
omy, but  not  for  the  penuriousness  in 
which  be  indulged  and  which  amounted  to 
considerable  privation  to  his  wife  and  chil- 
dren. 

On  cross-examination  the  defendant  was 
asked  what  were  her  real  reasons  for  de- 
serting the  petitioner,  and  she  answered 
that  it  was  because  he  refused  to  give  her 
money  that  he  should  have  given  her  to 
run  the  house  with,  and  his  general  con- 
tinued unkind  treatment.  At  an  interview 
with  her  husband,  at  her  father's  house 
in  New  York,  she  agreed  to  return  to  him 
only  upon  condition  that  she  should  haye 
$30  a  month  to  run  the  house  with,  and 
that  they  were  to  occupy  separate  rooma. 
She  asserted  that  from  the  time  she  made 
those  conditions  to  the  time  of  giving  her 
testimony  her  mind  on  that  subject  had 
not  changed.  She  only  paid  one  visit 
to  the  Hasbrouck  Heights  house  after  she 
went  to  her  father's  in  1908,  and  that  was 
not  to  live  with  her  husband,  but  to  take 
her  furniture  and  belongings  away.  On 
the  occasion  of  the  petitioner  being  at  the 
defendant's  father's  house,  her  father  told 
the  petitioner  that  if  his  wife  returned  to 
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him  they  would  have  to  occnpj  separate 
rooms,  and  the  defendant  in  her  testimony 
said  that  that  was  the  first  that  was  said 
ahout  separate  rooms. 

The  defendant  testified  that  her  husband 
would  not  agree  to  the  conditions,  and  that 
her  father  then  asked  her  to  state  her  de- 
cision, and  she  asked  the  petitioner  if  he 
had  changed  his  idea  as  to  how  she  should 
run  the  house,  and  he  said,  ''No."  She 
then  asked  him  if  he  would  continue  to 
carry  the  money  for  the  running  of  the 
house,  and  he  said,  "Yes;"  and  she  asked 
if  she  was  not  to  have  any  if  she  went 
back,  and  if  he  was  to  continue  to  buy  the 
things  and  pay  the  bills  and  he  said,  "Yes;" 
he  thought  he  could  do  it  more  economi- 
cally than  she  could,  and  she  said  she 
would  not  return  under  those  conditions; 
and  she  added  that  if  he  changed  and  she 
went  back,  still  they  would  occupy  sep- 
arate rooms. 

It  should  be  stated  that  the  defendant's 
refusal  to  occupy  the  same  room  with  her 
husband  was  because  she  suspected  him  of 
having  some  sort  of  venereal  disease,  al- 
though she  admits  she  did  not  accuse  him 
of  it  while  living  with  him.  It  was  only 
brought  to  his  attention  by  her  father  at 
the  interview  just  adverted  to,  according 
to  the  husband's  testimony.  The  defend- 
ant's father  testified  that  he  himself  said 
nothing  to  Rogers  about  his  alleged  phy- 
sical condition;  that  the  subject  was  not 
brought  up  at  the  conversation  in  his  (wit- 
ness), house,  although  his  daughter  had  in- 
timated to  him  such  was  the  case.  He  did 
say  that  he  exacted  as  a  condition  of  hie 
daughter's  going  back  to  her  husband  that 
they  should  occupy  separate  rooms,  and 
gave  as  a  reason  that  he  understood  Mr. 
Rogers  was  entirely  too  passionate  a  man 
for  his  wife  under  the  circumstances, 
whatever  they  were.  The  date  of  the  inter- 
view with  the  father  was  September  8, 
1908;  the  husband  having  paid  one  visit 
to  his  wife  at  her  parents  between  the  date 
of  her  leaving,  August  18,  1908,  and  that 
Tisit  was  on  August  31,  1908.  On  the  10th 
of  September,  1908,  it  was  that  Mrs.  Rogers 
went  to  her  former  home  and  removed  her 
things  in  the  absence  of  her  husband.  The 
petitioner  continued  to  occupy  his  house 
from  the  time  of  their  separation  until  the 
filing  of  his  petition  in  this  cause.  His 
wife  never  returned  to  him,  and  he  never 
made  any  overtures  to  her  for  a  reconcilia- 
tion, or  endeavored  to  persuade  her  to 
return  to  him.  It  must  be  conceded  that 
Mrs.  Rogers  left  her  husband  and  has  re- 
mained away  from  him.  She  does  not  deny 
St.  In  her  answer  she  seeks  to  justify  it 
by  alleging  that  her  husband  had  been 
guiltv  of  cruel  and  inhuman  treatment  to- 
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ward  her;  that  he  treated  her  as  a  servant, 
and  did  not  permit  her  to  be  mistress  of 
the  household  and  rear  her  children  as  his 
wife;  that  after  the  separation  he  refused 
to  provide  her  with  money  for  the  support 
of  herself  and  children. 

Under  our  statute,  desertion  is  justi- 
fied when  the  deserting  party  has  been 
so  offended  against  as  to  authorize  at  his 
or  her  instance  a  decree  for  divorce  or  ju- 
dicial separation;  but  the  guilt  of  the  of- 
fending party  must  appear  by  clear  and 
satisfactory  proof.  Drayton  v.  Drayton, 
64  N.  J.  Eq.  298,  301,  38  Atl.  26;  Suydam 
v.  Suydam,  79  N.  J.  Eq.  144,  146,  80  Atl. 
1067. 

Assuming  that  the  charge  of  cruelty  in 
the  defendant's  answer  is  sufficiently 
pleaded,  and  that  the  pleader  intends  to 
charge  the  extreme  cruelty  which  is  cause 
for  divorce  a  mensa  et  thora  under  our 
statute,  still  it  is  not  proved;  that  is,  the 
facts  testified  in  support  of  the  allegation 
do  not  in  and  of  themselves  constitute  ex- 
treme cruelty.  But  even  if  they  did,  being 
an  affirmative  defense,  the  burden  of  prov- 
ing it  would  be  upon  the  defendant;  and, 
as  it  amounts  to  a  matrimonial  offense 
pleaded  in  bar  of  a  suit  for  divorce,  it 
would  have  to  be  supported  by  corroborat- 
ing evidence  the  same  as  though  it  were 
made  the  basis  of  an  application  for  di- 
vorce. Letts  V.  Letts,  79  N.  J.  Eq.  630, 
632,  82  Atl.  846,  Ann.  Gas.  1913  A,  1236. 
The  same  rule  was  applied  in  Garcin  v. 
Garcin,  62  N.  J.  Eq.  189,  60  AtL  71. 

So  far  as  the  question  of  venereal  dis- 
ease is  concerned,  the  wife  only  suspected 
it,  and  did  not  accuse  her  husband  of  it, 
much  less  prove  it.  Therefore  no  fact  is 
presented  which  makes  a  case  of  extreme 
cruelty  visited  by  the  husband  upon  the 
wife  through  sexual  intercourse  while  he 
was  so  afflicted,  and  the  case  does  not  fall 
within  Cook  v.  Cook,  32  N.  J.  Eq.  476,  479, 
and  Crane  v.  Crane,  62  N.  J.  Eq.  21«  26,  49. 
Atl.  734.  As  to  her  father's  assertion  of 
the  reason  for  the  imposition  of  the  con- 
dition under  which  she  might  return,  name- 
ly, that  they  were  to  occupy  separate  rooms 
because  the  petitioner  was  entirely  too  pas- 
sionate for  his  wife,  it  is  sufficient  to  say 
that  the  court  is  not  given  to  be  informed 
of  any  facts  which  might  show  extreme 
cruelty  arising  out  of  gross  abuse  of  mari- 
tal rights.  The  court  of  chancery  in  Eng- 
lish V.  English,  27  N.  J.  Eq.  71,  granted  a 
decree  of  divorce  from  bed  and  board  for- 
ever on  the  ground  of  extreme  cruelty, 
consisting  mainly  in  gross  abuse  by  the 
husband  of  his  marital  rights,  rendering 
it  unsafe  for  the  wife  to  cohabit  with  him 
or  be  under  his  command  or  control,  which 
decree,  however,  was  reversed  in  this  court 
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(27  N.  J.  Eq.  6^0),  but  only  because  it  was 
apprehended  that  further  acts  of  the  same 
abuse  would  not  be  attempted  if  the  wife 
should  return  to  him  (27  N.  J.  £q.  585), 
and  the  divorce  was  refused  and  th«  bill 
dismissed,  but  without  prejudice,  so  that 
the  facts  urged  in  the  complaint  before 
the  court  might  be  used  if  the  case  should 
again  be  brought.  But  the  case  at  bar 
does  not  come  within  this  doctrine,  for 
want  of  proof  of  any  gross  abuse  of  marital 
rights  such  as  would  constitute  extreme 
cruelty. 

While  the  support  of  his  wife  and  chil- 
dren by  the  petitioner  was  meager,  and 
possibly  not  all  that  he  could  and  should 
have  provided  out  of  such  means  as  he 
had,  nevertheless  the  mere  fact  of  fail- 
ure to  provide  sufficient  support  for  a 
wife  does  not  constitute  desertion  by  the 
husband  under  our  statute.  See  Palmer 
V.  Palmer,  22  N.  J.  Eq.  88;  Skean  v.  Skean, 
33  N.  J.  Eq.  148;  Thomas  v.  Thomas,  — 
N.  J.  Eq.  — ,  74  Atl.  126,  127. 

The  learned  vice  chancellor  in  the  court 
below  lays  considerable  stress  upon  the 
want  of  proper  approaches  by  the  husband 
to  the  wife,  and  the  absence  of  sincere 
effort  on  his  part  to  induce  a  reconcilia- 
tion  and   her   return. 

We,  however,  think  that  this  cause  falls 
within  that  class  of  adjudicated  cases  which 
excuse  the  husband  from  making  an  effort 
in  the  direction  just  mentioned,  because  it 
is  apparent  to  us  from  the  wife's  conduct 
— her  actual  desertion  of  her  husband,  the 
imposition  of  unlawful  and  unreasonable 
conditions  before  she  would  return,  her  re- 
moving her  furniture  and  belongings  from 
his  house  in  his  absence,  bringing  a  suit 
for  alimony  shortly  after  the  separation — 
that  any  overtures  or  efforts  made  by  her 
husband  to  induce  her  to  return  would  have 
been  entirely  futile.  See  Hall  v.  Hall, 
66  N.  J.  Eq.  709,  66  Atl.  300;  Sterling  v. 
Sterling  71  N.  J.  Eq.  69,  63  Atl.  648;  Pur- 
nell  V.  Purnell,  —  N.  J.  — ,  70  Atl.  187. 

The  above  views  lead  to  a  reversal  of 
the  decree  below  and  the  granting  of  a 
final  decree  of  divorce  to  the  {Petitioner 
and  appellant. 


iraSW    YORK    COURT    OF    APPBAIiS. 

RE  ESTATE  OP  ELIZABETH  B.  WHITE, 

Deceased. 

(208  N.  Y.  64,  101  N.  E.  793.) 

Succession  tax  —  life  estate  —  death  be- 
fore assessment. 

The  value  for  purposes  of  succession  tax 
of  a  life  estate  must  be  determined  by  as- 
certain  in?  its  theoretical  uresent  value,  ac- 
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cording  to  the  rule  provided  by  statute,  al- 
though it  falls  in  before  the  tax  is  assessed. 

(April  1,  1913.) 

APPEAL  by  the  state  comptroller  from 
an  order  of  the  Appellate  Division  of 
the  Supreme  Court,  Fourth  Department,  re- 
versing a  decree  of  the  Surrogate  of  Erie 
County,  which  confirmed  an  order  fixing  the 
tax  on  the  estate  of  Elizabeth  B.  White, 
deceased,  so  far  as  it  affected  the  life  estate 
of  Gilbert  B.  Morgan,  a  ]^eneficiary  under 
the  will.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  X.  Bfllla,  for  appellant: 

There  is  no  absolute  right  in  the  indi- 
vidual, at  his  death,  to  dispose  of  his  prop- 
erty by  will  or  otherwiae;  such  privilege^ 
when  it  exists,  is  created  by  the  civil  law, 

Knowlton  v.  Moore,  178  U.  S.  85,  44  I* 
ed.  987,  20  Sup.  Ct.  Rep.  747 ;  Re  Dowa,  167 
N.  Y.  231,  52  LJIA.  433,  88  Am.  St.  Ren 
508,  60  N.  E.  439. 

The  civil  law  may  also  regulate  the  man- 
ner of  such  distribution,  and  impose  such 
conditions  thereon  as  it  may  deem  prooer. 

Re  Sherman,  163  N.  Y.  4,  46  N.  E.  1032. 

The  transfer  tax  upon  the  life  estate  of 
Gilbert  B.  Morgan  is  based  on  the  value  of 
his  right  to  succession,  not  upon  the  value 
of-  property  which  later  came  into  his  ac- 
tual possession. 

Re  Western,  152  N.  Y.  102,  46  N.  E.  315; 
Re  Sloane,  154  N.  Y.  109,  47  N.  E.  978;  Re 
Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782. 

The  ascertainment  of  the  value  of  the 
taxable  interest  and  the  fixing  of  the  tax 
necessarily  take  place  subsequent  to  the 
death;  but  the  guide  is  the  value  at  the 
time  of  death,  when  the  interests  were  ac- 
quired. 

Benton  v.  Wickwire,  54  N.  Y.  226;   Re 

Note.  —  BaMs  and  method  of  com/puHng 
value  of  life  estate  or  annuity  for 
purposee  of  auooeseion  tax. 

This  note  is  confined  strictly  to  the  sub- 
ject indicated  bv  the  title,  but  includes  the 
question  which  is  a  particular  phase  of  that 
subject,  whether  in  any  event  a  succession 
tax  may  be  presently  assessed  against  an  or- 
dinary life  estate  when  the  same  is  not 
modified  or  limited  by  any  provision  which 
makes  either  the  title  or  the  amount  of  the 
life  estate  contingent  or  defeasible.  As  im- 
plied by  the  statement  just  made,  the  note 
does  not  include  cases  which  hold  a  life 
estate  not  presently  taxable  upon  the  ground 
of  its  unascertainability,  due  to  the  existence 
of  such  a  contingency, 'as  that  word  is  used 
in  the  broad  sense.  An  illustration  of  the 
cases  so  excluded  is  to  be  found  in  Re  Sur- 
rogate of  Cayupa  County,  46  Hun,  657,  hold- 
ing that  the  right  of  the  wife  to  whom  an 
ostate  is  devised  for  life,  to  impair  and 
diminish  the  same  for  any  purpose  whatever. 


1913. 


Hb  white. 
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DuraBd,  IM  N.  Y.  477,  87  N.  E.  677;  Ro 
Jones,  28  Misc.  356,  59  N.  Y.  Supp.  083; 
Re  Heller,  N.  Y.  L.  J.  1903. 

Mr.  Carl  H.  Smith,  for  respondent: 

A  tax  should  not  be  imposed  upon  some- 
thing never  received. 

Re  Hall,  36  Misc.  618,  73  N.  Y.  Supp.  1124; 
Re  Heller,  N.  Y.  K  J.  1903;  McElroy, 
Transfer  Tax  Law,  2d  ed.  p.  452;  Re  Hutch- 
inson, 105  App.  Div.  487,  94  N.  Y.  Supp. 
354. 

The  transfer  tax  law  is  a  statute  of  spe- 
cial taxation,  and  must  be  construed  as 
favorably  to  the  taxed  as  is  consistent. 

Re  Harbeck,  161  N.  Y.  217,  55  N.  E.  860; 
Re  Fayerweather,  143  N.  Y.  114,  38  'N.  E. 
278;  Re  Enston,  113  N.  Y.  174,  3  L.RA. 
464,  21  K.  E.  87. 


Collin,  J.,  delivered  the  opinion  of  the 
court: 

The  last  will  and  testament  of  Elizabeth 
B.  White  bequeathed  the  sum  of  $200,000 
to  a  trustee,  and  directed,  as  a  term  of  the 
trust,  the  payment  of  the  interest  and  in- 
come from  the  trust  fund,  which  remained 
after  certain  expenses  were  paid,  to  Gilbert 
B.  Morgan,  the  grandson  of  the  testatrix, 
during  his  life.  The  testatrix  died  March 
2,  1908.  The  will  was  admitted  to  probate 
April  18,  1910,  after  a  contest.  Gilbert  B. 
Morgan  died  November  8,  1908.  Subsequent 
to  the  death  of  the  life  beneficiary  and  the 
probate  of  the  will  the  proceeding  to  deter- 
mine the  transfer  tax  upon  the  estate  was 
instituted. 

Section  230  of  the  tax  law  (Gonsol.  Laws 


renders  the  assessment  of  a  collateral  in^ 
heritance  tax  under  the  New  York  statute 
of  1885  premature  during  her  life. 

By  WRY  of  further  illustration  on  thih 
point  attention  is  directed  to  Herold  v.  Shan- 
ley,  76  C.  0.  A.  478,  146  Fed.  20,  holding 
that  the  mortality  tables  are  improperly 
used  to  ascertain  the  value  of  the  interests 
of  remaindermen  under  the  Federal  internal 
revenue  legacy  tax,  where  a  devise  of  the 
residue  of  the  teetator's  estate  is  post- 
poned until  death  or  remarriage  of  his 
widow.  In  this  connection  the  court  said 
that,  even  if  the  use  of  the  mortuary  tables 
were  permissible  in  a  proper  case,  they 
shoiild  not  have  been  used  here,  for  one  of 
the  contingencies  contemplated  by  the  will 
was  the  remarriage  of  the  widow,  and  that 
while  the  probability  of  death  miight  per- 
haps be  approximately  estimated  from  the 
recorded  experience  of  insurance  companies, 
there  were  as  yet  no  certificates  available 
from  which  the  probability  of  remarriage 
might  be  even  conjectured.  To  the  same 
efTect  is  Re  Millward,  6  Misc.  425,  27  N. 
Y.  Supp.  286;  and  Re  Sloane,  164  N.  Y. 
109,  47  N.  E.  978. 

In  this  connection,  see  also  Re  Roosevelt, 
143  N.  Y.  120,  25  L.R.A.  695,  38  N.  E. 
281,  holding  that  life  annuities  contingent 
on  survivorship  are  not  subject  to  a  col- 
lateral inheritance  tax  until  they  vest  by 
the  termination  of  the  life  on  which  they 
are  contingent 

Generally — life  estate. 

From  Re  Cornwallis,  11  Exch.  580,  25 
Jj.  J.  Exch.  N.  S.  149,  4  Week.  Rep.  711,  it 
appears  that  in  England,  at  least  in  the 
legacy  duty  act  of  36  Geo.  III.  chap.  52,  and 
the  succession  duty  act  of  1853,  mortetlity 
tables  were  inserted  for  the  ascertainment 
of  annuities  and  life  estates. 

The  United  States  Supreme  Court  in 
United  States  v.  Fidel  itv  Trust  Co.  222  U. 
8.  168,  66  L.  ed.  137,  32  Sup.  St.  Rep.  59, 
essentially  indorsed  the  course  of  the  col- 
lector of  internal  revenue  in  computing  the 
▼alue  of  a  life  estate  for  taxation  under  the 
war  revenue  act  of  1898,  upon  the  basis  of 
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the  then  theoretical  present  value,  ascer- 
tained by  the  use  of  the  mortuary  tables. 
The  precise  holding  in  the  case  was  that 
the  entire  clear  value,  so  ascertained,  of  a 
I^acy  under  a  will  devising  the  residuary 
estate  in  trust,  to  pay  over  to  the  testator^s 
niece  the  net  income  in  quarterly  payments 
for  life,  and  not  merely  so  much  of  such  life 
estate  ba  she  had  actually  received  before  a 
certain  date,  had  vested  prior  to  that  date 
in  the  sense  of  the  provision  of  another  act 
for  the  refunding  of  so  much  of  the  suc- 
cession tax  as  had  been  collected  on  "con- 
tingent beneficial  interests  which  shall  not 
have  become  vested"  before  the  date  men- 
tioned. 

In  Re  Kaas,  5  .Pa.  Co.  Gt  683,  involving 
a  gift  of  the  net  income  for  life,  the  court 
said  that,  in  ascertaining  the  value  of  life 
estates  and  annuities  in  obedience  to  stat- 
ute, the  appraiser  should  take  into  consider- 
ation commissions  of  tlie  trustee  and  other 
charges  which  may  be  incurred,  and  evidence 
generally  tending  to  show  the  probable  net 
income;  then  the  court  added  that  when  the 
probable  net  income  is  ascertained,  it  may 
then  be  proper  to  adopt  the  standard  of  the 
Carlisle  tables  in  fixing  the  cash  value  of 
annuity  on  that  amount,  bcued  upon  the  age 
of  the  annuitant  and  the  probable  duration 
of  life. 

In  Re  Dows,  167  N.  Y.  227,  62  L.R.A.  433, 
88  Am.  St.  Rep.  509,  60  N.  E.  439,  the  court 
held  simple  remainders  dependent  upon  no 
oontingencies  presently  taxable  before  the 
termination  of  the  precedent  estate,  upon 
the  ground  that  their  value  was  readily  as- 
certainable by  the  use  of  annuity  tables. 

In  Re  Maresi,  74  App.  Div.  76,  77  N.Y. 
Supp.  76.  involving  a  bequest  to  the  testa- 
tor's widow  of  a  life  estate  in  the  personal 
property,  subject  to  life  annuities  in  favor 
of  others,  the  court  held  that  it  was  proper, 
in  calculating  the  present  value  of  the 
widow's  life  estate,  to  deduct  from  the  net 
value  of  the  personal  property  the  present 
value  of  the  annuities,  instead  of  deducting 
therefrom  the  actual  amount  of  principiU 
necesBary  to  produce  these  annuities;  and 
that  the  fact  that  the  widow  would  not, 
until  the  annuitant  died,  receive  the  income 
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1909,  chap.  60)  contains  the  provision: 
*'The  value  of  every  future  or  limited  estate, 
income,  interest,  or  annuity  dependent  upon 
any  life  or  lives  in  being  shall  be  deter- 
mined by  the  rule,  method,  and  standard 
of  mortality  and  value  employed  by  the 
superintendent  of  insurance  in  ascertaining 
the  value  of  policies  of  life  insurance  and 
annuities  for  the  determination  of  liabilities 
of  life  insurance  companies,  except  that  the 
rate  of  interest  for  making  such  computa- 
tion shall  be  5  per  centum  per  annum." 

The  surrogate's  court,  affirming  the  de- 
termination of  the  appraiser,  made  pur- 
suant to  such  provision,  determined  the 
value  of  the  interest  of  Gilbert  B.  Morgan 
in  the  estate  of  the  testatrix,  in  accordance 
with   the   valuation   of   it   by   the  superin- 


tendent of  insurance,  at  $138,809.  The  ap- 
pellate division,  upon  the  appeal  of  the  ex- 
ecutor, held  this  erroneous,  and  remitted 
the  proceeding  to  the  surrogate's  court,  with 
the  direction  that  it  determine  the  Talae 
of  the  interest  of  the  life  beneficiarj  ac- 
cording to  the  actual  duration  of  his  life. 
The  principle  upon  which  it  rested  this  de- 
cision, as  stated  in  its  opinion,  wu:  *The 
purpose  of  the  statute  (§  230  of  the  tax 
law)  was  to  afford  a  method  of  valuing  an 
estate  or  interest  not  capable  at  the  time 
of  ascertainment  with  exactness  because  of 
the  uncertainty  attendant  upon  the  dura- 
tion of  an  existing  life.  To  such  a  case  the 
statute  clearly  applies;  but  where  there  is 
no  such  uncertainty,  the  reason  for  the 
statute  rule  does  not  exist,  and,  hence,  the 


on  so  much  of  the  funds  as  might  be  neces- 
sary to  produce  the  annuities,  did  not. 
render  such  method  of  computation  im- 
proper, since  §  230  provided  that  when  any 
property  shall  l>e  transferred  subject  to  any 
charge  determinable  by  the  death  of  any 
person,  or  at  any  period  ascertainable  only 
by  reference  to  death,  the  increase  of  bene- 
fit accruing  upon  the  extinction  or  deter- 
mination of  such  charge  should  be  deemed  a 
transfer  of  property  in  the  same  manner  as 
though  the  person  beneficially  entitled 
thereto  had  then  acquired  such  increase  of 
benefits  from  the  person  from  whom  the 
title  to  their  respective  estates  was  de- 
rived. 

In  Re  Von  Storch,  7  Pa.-  Dist.  R.  204,  the 
court  cited  and  followed  Re  Handley,  3 
Lack.  Leg.  News  9,  as  having  prescribed 
the  proper  method  of  ascertaining  the  pres- 
"ent  value  of  life  estates  for  the  purpose  of 
taxation  by  computation  upon  the  basis  of 
the  annuity  tables  and  5  ])er  cent. 

In  Re  Lange,  55  N.  Y.  Supp.  750,  holding 
a  remainder  vested  in  expectancy  presently 
taxable,  the  court  stated  merely  that  the 
value  of  the  remainder  was  properly  ascer- 
tained by  deducting  the  value  of  the  prece- 
dent life  estate,  which  was  found  and  re- 
ported by  the  appraiser,  though  the  method 
adopted  by  the  appraiser  was  not  shown. 
To  the  same  effect  is  Re  Bogert,  25  Misc. 
466,  65  N.  Y.  Supp.  751. 

In  Re  Runcie,  36  Misc.  607,  73  N.  Y.  Supp. 
1120,  the  court  merely  remarked  in  passing 
that  the  decision  involved  a  simple  life 
estate,  the  value  of  which  could  be  computed 
as  soon  as  it  came  into  existence. 

— annuity. 

See  also  Re  Kaas,  supra. 

In  Disston  v.  McCIain,  77  C.  C.  A.  340, 
147  Fed.  114,  writ  of  certiorari  denied  in  207 
U.  S.  587,  52  L.  ed.  353,  28  Sup.  Ct.  Rep. 
255,  it  was  hold  that  the  Federal  war  rev- 
enue act  of  1808,  relating  to  "legacies  and 
distributive  shares"  arising  from  personal 
property,  did  not  warrant  a  tax  upon  the 
residuary  personal  estate  of  the  testator  as 
lepracy  of  the  corpus,  where  an  annuity — 
46  L.R.A.(N.S.) 


t.  e.»  a  fixed  sum,  as  distinguished  from  the 
income  of  a  fund — ^was  directed  to  be  paid  to 
a  person  for  life,  out  of  the  total  income  of 
the  entire  residuary  estate,  real  and  per- 
sonal ;  and  that  a  tax  could  be  enforced  only 
upon  the  specific  payments  as  they  from 
time  to  time  fell  due.  The  court  said  that 
the  method  adopted  by  the  collector  was  un- 
authorized, the  statute  prescribing  no 
method  of  valuation,  since  he  did  not  esti- 
mate by  life  tables  the  value  of  a  life  estate 
in  a  designated  and  ascertained  fund,  but, 
by  an  exercise  of  his  arbitrary  jndgineDt» 
proceeded  to  create  the  fund  that  would 
produce  the  income,  though  it  had  not  been 
designated  bv  .the  testator,  and  then  pro- 
ceeded to  value  the  same  by  the  use  of  life 
tables.  The  court  distinguished  Vander- 
bilt  y.  Eidman,  196  U.  S.  480,  49  K  ed.  563, 
25  Sup.  Ct.  Rep.  331,  a  case  not  within  the 
scope  of  this  note,  as  it  does  not  involve  a 
life  estate. 

However,  the  other  cases  which  involve 
the  question  take  the  contrary  view  without 
much  discussion,  and  on  the  apparent  as- 
sumption that  the  same  rules  apply  to  an- 
nuties  as  to  life  estates  in  the  strictest 
sense. 

Thus,  the  Massachusetts  supreme  court 
holds  that  in  ascertaining  the  value  of  the 
remainder  for  succession  tax,  in  a  residuary 
estate  from  which  the  testator  has  directed 
the  payment  each  year  of  a  sufficient  sum  to 
make  the  income  of  the  life  tenant  a  certain 
amount,  including  her  private  income,  if  the 
private  income  is  substantially  the  same 
from  year  to  year,  the  life  interest  in  the 
residue  may  be  regarded  as  an  annuity  for 
the  difference  between  the  private  income 
and  the  specified  sum,  which  may  be  valued 
as  of  the  time  of  the  testator's  death  in  the 
manner  provided  by  the  statute,  acording  to 
the  actuaries'  experience  tables,  at  4  per 
cent  compound  interest.  Howe  v.  Howe,  179 
Mass.  546,  55  L.Rji.  626,  61  N.  E.  225. 

And  in  a  New  Jersey  case  involving  a  gift 
of  the  residuary  estate  to  the  testator's 
brother,  with  the  direction  that  he  pay  to  a 
certain  person  a  certain  sum  each  year  for 
such  person's  life,  the  court  declared  without 
discussion  that  the  property  thus  passed  was 
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statute  was  not  intended  to  apply  in  such 
a  case."  Re  White,  149  App.  Div.  428,  431, 
134  N.  Y.  Supp.  281,  284.  Upon  this  appeal 
by  the  comptroller  from  an  order  of  the 
appellate  division,  we  are  to  declare  the 
correct  method  of  valuation. 

The  tax  in  question  is  imposed,  as  pro- 
vided in  the  statute,  upon  the  transfer  of, 
and  not  upon,  the  property.  It  is  a  tax 
upon  the  method  by  which  the  interest  of 
the  life  beneficiary  in  the  estate  of  the 
testatrix  was  transferred  to  and  acquired 
by  him.  It  is  in  the  nature  of  an  excise 
tax  on  the  right  to  and  method  of  transfer. 
Re  Keeney,  194  N.  Y.  281,  87  N.  E.  428. 
The  right  to  make  a  testamentary  disposi- 
tion of  or  the  right  to  inherit  property  is 
not  an  inherent  right;  nor  is  it  guaranteed 


by  the  fundamental  law.  Its  exercise  to 
any  extent  depends  entirely  upon  the  con- 
sent of  the  legislature  as  expressed  in  their 
enactments.  It  can  withhold  or  grant  the 
right;  and,  if  it  grants  it,  it  may  make  its 
exercise  and  its  extent  subject  to  such 
burdens  and  requirements  as  it  pleases. 
Wherein  the  legislature  is  silent  in  the  mat- 
ter of  the  devolution  of  property,  the  courts 
cannot  speak;  and  as  it  has  spoken,  the 
courts  must  obey  and  enforce. 

The  power  of  taxation  is  likewise  vested 
in  the  legislature  as  a  part  of  the  more  gen- 
eral power  of  making  laws;  and,  except  as 
restrained  by  the  Federal  Constitution,  its 
exercise  for  public  purposes  is  unlimited. 
The  authority  under  which  a  tax  is  col- 
lected and  the  method  of  its  collection  lie 


an  annuitv  for  life,  and  that  its  value  might 
properly  be  fixed  by  a  determination  of  its 
worth  at  the  testator's  decease,  considered  in 
the  light  of  the  legatee's  probability  of  life. 
Re  Rothschild,  71  N.  J.  Eq.  210,  63  Atl.  615, 
affirmed  without  opinion  in  72  N.  J.  £q.  435, 
65  Atl.  1118. 

In  Re  Tracy,  179  N.  Y.  50t  72  N.  E.  519, 
involving  §  230  of  the  New  York  statute  set 
out  in  Re  White,  the  court  held  that  the 
present  value  of  a  life  annuity  should  be 
ascertained  by  the  use  of  the  standard  of 
mortality  employed  by  the  superintendent  of 
insurance,  and  that  the  amount  of  the  tax 
computed  thereon  should  be  paid  out  of  the 
funds  set  aside  for  creating  the  annuity,  but 
that  inasmuch  as  the  annuity  was  payable 
from  the  residuary  estate,  the  tax  paid  upon 
the  annuity  should  be  returned  to  the  resid- 
uary estate  by  deducting  from  each  annual 
payment  of  the  annuity  the  proportionate 
part  of  such  tax,  to  be  ascertained  by  divid- 
ing the  amount  of  the  tax  paid  by  the  num- 
ber of  years  the  annuity  will  probably  con- 
tinue. It  is  to  be  obsen'ed  that  it  is  recited 
in  the  statement  of  facts  that  the  annuity 
was  contingent  upon  the  annuitant  remaining 
as  faithful  in  the  service  of  the  testator's 
daughter  as  he  had  been  in  the  testator's 
service;  but  such  fact  seems  not  to  have  oc- 
curred to  the  court  as  affecting  the  present 
taxability  of  the  annuities, — ^at  least,  such 
fact  seems  not  to  have  been  urged  by  counsel. 

After  life  tenant's  death. 

Ab  in  Re  White,  it  was  held  in  Re  Jones, 
28  Misc.  356,  59  N.  Y.  Supp.  983,  that  the 
statutory  metliod  according  to  the  standard 
of  mortality  employed  by  the  superintendent 
of  insurance  was  tlie  proper  method,  though 
the  life  tenant  died  before  appraisal. 

The  case  of  Minot  v.  Winthrop,  162  Mass. 
113.  26  L.R.A.  259,  38  N.  E.  512,  shows  that 
it  18  provided  in  the  Massachusetts  act  of 
1891  that  in  case  of  an  annuity  or  life 
estate,  the  value  thereof  should  be  deter- 
mined by  the  so-called  actuaries'  combined 
experience  tables  and  4  per  cent  compound 
interest.  And  the  Massachusetts  court  holds 
that  the  valuation  is  to  be  made  in  com- 
pliance with  this  provision,  alth<n]gli  the 
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life  estate  terminates  before  the  valuation. 
Howe  V.  Howe,  supra,  involving  the  valua- 
tion of  the  contingent  remainder  of  property 
devised  to  an  exempt  person  for  life. 

So  it  is  held  by  the  district  court  for  the 
eastern  district  of  Pennsylvania,  in  United 
States  v.  Farr,  196  Fed.  990,  that  the  value 
of  a  life  estate  for  the  purposes  of  a  legacy 
tax  under  the  Federal  war  revenue  act  Ws 
properly  ascertained  by  the  use  of  mortality 
tables  duly  adopted  by  the  United  Statics :  and 
this  although  the  life  tenant  died  before  the 
expiration  of  the  year  after  the  death  of  the 
testator,  allowed  by  the  statute  for  the  pay- 
ment of  the  tax,  which  it  seems  expired  bo- 
fore  the  assessment  was  made.  Apart  from 
the  effect  of  the  death  of  the  life  tenant,  the 
court  relied  entirely  upon  the  decision  of 
the  United  States  Supreme  Court  in  United 
States  V.  Fidelity  Trust  Co.  222  U.  S.  158,  50 
L.  ed.  137,  32  Sup.  Ot.  Rep.  69,  upon  the 
propriety  generally  of  using  the  mortality 
table. 

However,  the  contrary  was  held  by  thfe 
circuit  court  of  appeals  for  the  third  circuit 
in  Herold  v.  Kahn,  86  C.  C.  A.  598,  159  Fed. 
608,  the  court  declaring  that  the  ascertain- 
ment of  the  present  value  by  the  use  of  mor- 
tality tables  could  not  be  supported,  not- 
withstanding the  death  of  the  life  tenant 
was  not  known  at  the  time*  of  the  assesB- 
ment.  But  it  is  to  be  observed  that  the 
decision  in  Herold  v.  Kahn  antedates  those 
in  United  States  v.  Farr  and  United  States 
V.  Fidelity  Trust  Co.  supra. 

And  in  Re  Hall,  36  Misc.  618,  73  N.  Y. 
Supp.  1124,  the  court,  in  appraising  a 
remainder  for  the  purpose  of  a  tax, 
after  the  death  of  the  life  tenant, 
refused  to  follow  Re  Jones,  supra, 
and  apply  the  statutory  method,  upon 
the  grounds  that  the  life  tenant  outlived  her 
expectancy,  and  that  the  remaindermen  were 
not  ascertainable  until  her' death,  that  the 
appraisal  of  the  remainder  had  therefore  been 
postponed  until  her  death,  and  that  the  life 
estate  created  consisted  in  an  annuity,  it 
being  provided  that  the  trustees  should  use 
the  principal  to  make  up  the  fixed  income  in 
case  of  a  deficiency,  and  the  trustees  having 
necessarily  invaded   the  principal  for  this 
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in  the  discretion  of  and  must  be  prescribed 
by  the  legislature.  Gautier  y.  Ditmar,  204 
N.  Y.  20,  97  N.  E.  464,  Ann.  Gas.  1913  C, 
960.  The  proper  inquiry,  therefore,  is: 
What  method  of  determining  the  value  of 
the  interest  of  the  life  beneficiary  does  the 
statute  prescribe  T 

At  the  commencement  of  the  proceeding 
to  determine  the  tax,  §§  220  and  221  of  the 
tax  law  fixed  the  measure  of  the  amount  of 
the  tax.  Thereafter  those  sections  were 
amended  and  §  221a  was  added.  Laws  1911, 
chap.  732,  §  3.  Under  those  sections  the 
true  test  by  which  the  tax  is  to  be  meas- 
ured is  the  value  of  the  interest  or  estate 
transferred  at  the  time  of  the  transfer 
thereof.  Re  Sloane,  154  N.  Y.  109,  47  N.  E. 
978.  The  interest  of  the  life  beneficiary 
accrued  on  the  death  of  the  testatrix,  and 
its  value  as  of  the  time  of  that  occurrence 
is  the  sum  to  which  the  rate  per  ceQtum  as 
fixed  by  the  statute  should  be  applied,  and 
under  the  provision  within  §  222  the  tax 
then  became  due  and  payable.  Inasmuch  as 
it  became  due  and  payable  at  the  time  of 
the  transfer,  or  at  the  death  of  the  testa- 
trix, it  would  seem  to  follow,  logically  and 
necessarily,  that  the  amount  of  it  should 
be  determined  upon  the  conditions  then  ex- 
isting. The  legislature  enacted  that  such 
determination  should  be  made  through  the 
use .  of  the  rule  prescribed  in  and  by  the 
language  of  §  230,  already  quoted.  This 
provision  is  mandatory  in  its  language,  and 
the  statute  contains  no  other  applicable  or 


intended  to  apply  to  this  case.  The  lan- 
guage is  clear  and  its  meaning  certain.  The 
oorurt  has  not  the  power  to  declare  thai  it  was 
not  intended  to  apply  to  this  case,  and  to 
modify  the  rule  it  states  or  create  another. 
Indeed,  we  may  well  believe  that  the  le^i- 
lature,  when  creating  it,  contemplated  the 
precise  conditions  here  existing.  They  are 
neither  strange  nor  beyond  reasonable  ex- 
pectation. It  is  commonly  known  that  fre- 
quently the  actual  imposition  of  the  tax  is 
delayed  by  protracted  litigation  or  oth<r 
causes,  and  that  the  lives  of  life  tenants 
may  fall  far  short  of  or  extend  beyond  the 
periods  fixed  by  the  mortality  tables.  In 
harmony  with  such  knowledge,  and  indica- 
tive that  it  existed,  is  the  further  clause  of 
§  230,  as  follows:  "Where  an  estate  for 
life  or  for  years  can  be  devested  by  the  act 
or  omission  of  the  legatee  or  devisee,  it 
shall  be  taxed  as  if  there  were  no  possibil- 
ity of  such  devesting." 

The  rule  promulgated  by  the  legislature 
effects  certainty  and  uniformity  which  the 
principle  adopted  by  the  appellate  division 
would  tend  to  destroy,  because  classes  of 
facts  might  be  found  to  exist  by  an  ap- 
praiser and  surrogate's  court,  which,  if  per- 
mitted application,  would  affect  the  deter- 
mination of  the  tax.  While  in  this  case  the 
rule  works  to  the  advantage  of  the  state, 
inasmuch  as  the  remainder  has  passed  to 
a  religious  corporation  exempt  from  the  tax, 
such  manifestly  is  not  its  necessary  or  uni- 


purpose.  The  court  held  that  the  value  of 
the  remainder  should  be  ascertained  upon 
the  basis  of  the  actual  duration  of  the  life 
tenant's  life. 

Effect  of  life  tenant's  poor  health,  etc. 

The  Tennessee  court  holds  that  where  the 
statute  provides  that  the  computation  shall 
be  made  bv  the  Carlisle  life  tfiblee  *'when- 
ever  the  use  of  life  tables  is  necessary  or 
applicable/'  said  tables  are  not  conclusive 
and  should  be  supplemented  by  evidence  as 
to  the  age,  habits,  and  health  of  the  person 
whose  expectations  of  life  is  being  consid- 
ered ;  and  that  since  the  annuitant  was  in  a 
low  state  of  health  and  incurable,  it  was 
Improper  to  use  the  mortality  tables;  at 
least,  to  the  extent  of  making  them  the  sole 
test.  Crenshaw  v.  Knight,  —  Tenn.  — ,  160 
S.  W.  468.  The  court  stated  that  the  legis- 
lature, in  inserting  the  quoted  words  in  the 
statute,  must  have  had  in  mind  the  general 
principle  which,  as  stated  in  16  Cyc  616, 
rcH^iiires  the  computation"  of  the  probable 
duration  of  a  life  estate  to  be  based  upon 
tables  of  life  expectancy,  takincj  into  con- 
sideration the  state  of  the  tenant's  health 
and  other  circumstances  of  the  particular 
case. 

This  idea  underlies  Re  Goldstein,  14  W. 
N.  C.  176,  where  the  court,  after  statimr 
46  LJLA.(N45.) 


that  the  Pennsylvania  act  of  1858  left  it 
to  the  individual  register  to  determine  the 
mode  in  each  case  as  to  appraising  the  pres- 
ent value  of  life  estates  and  annuities,  said: 
"We  belit  ve  that  in  most  of  our  counties, 
the  Carlisle  tables  are  resorted  to  for  de- 
termining the  average  duration  of  human 
life,  and  throiigh  that  the  present  value  of 
a  continuing  legacy.  But  it  is^manifest  that 
a  calculation  based  upon  those  tables,  and 
into  which  no  element  drawn  from  the  cir- 
cumstances of  any  single  case  is  allowed  to 
enter,  must  often  result  grotesquely.  That 
calculation  would  show  no  difference  in  the 
chances  of  life  between  the  man  of  twenty- 
five  years,  striken  with  paralysis,  and  tiie 
trained  athelete  of  the  same  age  in  robust 
health." 

On  the  contrary,  in  Re  Robertson,  6  Dcm. 
92,  in  ascertaining  the  value  of  a  life  estate 
for  taxation  under  the  statute  of  1885, 
whose  language  is  not  set  out,  the  court  held 
that  such  an  estate  should  be  valued  ac- 
cording to  the  rules  of  the  supreme  court, 
which  involved  the  use  of  life  tables  to  show 
the  probable  duration  of  life,  and  that  the 
result  could  not  be  varied  because  the  phy- 
sical condition  of  the  life  tenant  made  it 
unlikely  that  she  would  live  during  the 
period  indicated  as  her  expectancy. 

U  A.  W, 
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form  result,  and  it  is  not  subject  to  criti- 
cism as  unjust  and  harsh. 

The  order  of  the  Appellate  Division  and 
the  decree  of  the  Surrogate's  Court  made 
thereon  should  be  reversed,  and  the  original 
decree  of  the  Surrogate's  Court  reinstated 
with  costs  in  both  courts. 

CuUen,  Ch.  J.,  and  Werner,  WillMrd 
Bartlett,  Hisoock,  Chase,  and  Hosan, 
JJ.,  concur. 
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RE  SETTLEMENT  OF  ACCOUNTS  OF 
ALICE  D.  WILLIAMS  et  al.,  Exrs.,  etc., 
of   William  Williams,   Deceased. 

(  208  N.  Y.  32,  101  N.  E.  863.) 

Judsment  —  on  foreign  Judgment  for 
alimony  —  effect. 

The  recovery  of  a  judgment  on  a  foreign 
judgment  for  alimony  does  not  merge  the 
latter  so  as  to  take  the  debt  for  the  second 
judgment  out  of  the  operation  of  the  bank- 
ruptcy act,  which  exempts  debts  due  for 
support  of  wife  from  discharge. 

(March   25,   1913.) 

APPEAL  by  the  executors  of  William 
Williams,  deceased,  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  de- 
cree of  the  surrogate  for  Monroe  Coimty 
disallowing  a  claim  which  had  been  filed 
against  the  estate  for  alimony  under  a  de- 
cree of  divorce.     Affirmed. 

The  order  of  the  appellate  division  grant- 
ing leave  to  appeal  to  this  court  certifies 
that  in  its  opinion  the  following  questions 
of  law  are  involved  which  ought  to  be  re- 
viewed in  this  court,  via.: 

( 1 )  Was  the  South  Dakota  diecree  merged 
in  or  superseded  by  the  judgment  recovered 
in  this  state  on  February  17,  1894? 

(2)  Did  the  discharge  in  bankruptcy  re- 
lease decedent,  William  Williams,  from  lia- 
bility under  the  New  York  judgment? 

(3)  Should  the  surrogate,  on  the  papers 
and  proofs  before  him,  have  allowed  the 
claim  of  Eliza  T.  Williams? 

Mr.  Hugh  Satterlee,  with  Messrs.  Mc- 
-Gnire  A  Wood  and  Henry  D.  Shedd,  for 
appellant: 


The  discharge  in  bankruptcy  released  de^ 
cedent,  William  Williams,  from  liability 
under  the  New  York  judgment. 

Barber  v.  Barber,  21  How.  582,  16  L.  ed« 
226;  Audubon  v.  Shufeldt,  181  U.  S.  576, 
45  L.  ed.  1009,  21  Sup.  Ct.  Rep.  735; 
Dunbar  v.  Dunbar,  190  U.  S.  340,  47  L.  ed. 
1084,  23  Sup.  Ct.  Rep.  757;  Wetmore  v. 
Markoe,  196  U.  S.  68,  49  L.  ed.  390,  25 
Sup.  Ct.  Rep.  172,  2  Ann.  Cas.  265;  Lynde 
V.  Lynde,  41  App.  Div.  280,  58  N.  Y.  Supp. 
667,  162  N.  Y.  405,  48  L.R.A.  679,  76  Am. 
St.  Rep.  332,  66  N.  E.  979,  181  U.  S.  183,  45 
L.  ed.  810,  21  Sup.  Ct.  Rep.  555;  Wood  v. 
Wood,  7  Misc.  570,  28  N.  Y.  Supp.  154; 
Arrington  v.  Arrington,  10  Am.  Bankr.  Rep. 
103;  Fite  v.  Fite,  6  Am.  Bankr.  Rep.  461; 
Gutta  Percha  &  R.  Mfg.  Co.  v.  Houston, 
108  N.  Y.  276,  2  Am.  St.  Rep.  412,  15  N.  E. 
402;  Beach  v.  Beach,  29  Hun,  181. 

The  South  Dakota  decree  was  merged 
in  and  superseded  by  the  judgment  recov- 
ered in  this  state  on  February  17,  1894. 

Da  vies  V.  New  York,  93  N.  Y.  250;  Carr 
v.  Riseher,  139  N.  Y.  117,  23  N.  E.  296; 
Lytic  V.  Crawford,  69  App.  Div.  273,  74 
N.  Y.  Supp.  660;  Goodrich  v.  Dunbar,  17 
Barb.  644;  Purdy  v.  Doyle,  1  Paige,  558; 
Gould  v.  Hayden,  63  Ind.  443. 

Mr.  James  M.  E.  O'Grady,  for  respond- 
ent Eliza  T.  Williams. 

The  New  York  judgment  based  upon  the 
South  Dakota  decree  for  divorce  and  ali- 
mony was  not  discharged  in  the  bank- 
ruptcy proceedings  of  William  Williamsr 

Audubon  v.  Shufeldt,  181  U.  S.  575,  45 
L.  ed.  3009,  21  Sup.  Ot.  Rep.  735;  Menzie 
V.  Anderson,  65  Ind.  239;  Noyes  v.  Hub- 
bard, 64  Vt.  302,  16  L.R.A.  394,  33  Am. 
St.  Rep.  928,  23  Atl.  727;  Romaine  v. 
Chauncey,  129  N.  Y.  566,  14  L.R.A.  712, 
26  Am.  St.  Rep.  544,  29  N.  E.  826;  Barclay 
v.  Barclay,  184  HI.  376,  51  L.Rui.  351,  56 
N.  E.  636;  Dunbar  v.  Dunbar,  190  U.  S. 
340,  47  L.  ed.  1084,  23  Sup.  Ct.  Rep.  757; 
Wetmore  v.  Markoe,  196  U.  S.  68,  49  L. 
ed.  390,  26  Sup.  Ct.  Rep.  172,  2  Ann.  Cas. 
265;  Barber  v.  Barber,  21  How.  582,  16  L. 
ed.  226. 

There  was  no  merger  of  the  Dakota  de- 
cree for  divorce  and  alimony  and  the  New 
York  state  judgment. 


Note. —  Upon  the  question  whether  a 
judgment  rendered  in  one  state  upon  a 
judgment  of  a  sister  state  operates  as  a 
merger  of  the  latter,  see  note  to  Lilly- 
Brackett  Co.  v.  Sonneman,  42  L.R.A.(N.S') 
360.  In  this  connection  attention  is  also 
called  to  cases  cited  in  the  note  to  Minkus 
T.  Armstrong,  12  L.R.A.(N.S.)  873,  holding 
that  a  judgment  rendered  in  one  state  un- 
der a  penal  statute  of  that  state  does  not 
merge  so  as  to  prevent  the  court  of  an- 
other state  from  giving  effect  to  the  gen- 
eral rule  that  the  court  of  one  state  will 
46  L.R.A,(N.S.) 


not  enforce  the  penal  laws  of  another.  Per- 
haps in  this  connection  attention  ought 
to  be  called  to  the  case  of  Fauntleroy  v. 
Lum,  52  L.  ed.  U.  S.  1039,  which  reveals  a 
sharp  conflict  of  views  among  the  members 
of  the  Supreme  Court  as  to  the  right  of  a 
court  of  one  state  to  go  behind  a  judgment 
rendered  in  another  in  order  to  inquire  into 
the  validity  of  the  claim  upon  which  it  was 
based.  The  judgment  involved  in  that  case, 
however,  was  not  rendered  under  a  penal 
statute. 
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1474;  Maisner  v.  Maisner,  62  App.  Diy. 
286,  70  N.  Y.  Supp.  1107;  Romaine  v. 
Chauncey,  129  N.  Y.  566,  14  L.R^.  712, 
26  Am.  St.  Rep.  544,  29  N.  E.  826. 

Chase,  J.,  delivered  the  opinion  of  the 
court : 

The  testator  died  September  14,  1904. 
This  is  a  proceeding  brought  in  the  surro- 
gate's court  for  a  final  judicial  settlement 
of  the  accounts  of  the  executors  of  the  last 
will  and  testament  of  the  testator.  The 
respondent,  in  1892,  was  the  wife  of  the 
testator.  In  that  year,  in  a  contested  ac- 
tion in  the  circuit  court  in  the  state  of 
South  Dakota,  she  recovered  a  judgment 
of  absolute  divorce  against  him,  and  in 
the  judgment  was  awarded  for  alimony 
and  costs  $32,704.98.  In  1894,  in  a  con- 
tested action  upon  said  judgment  in  this 
state,  in  which  action  the  issues  involved 
in  said  action  in  South  Dakota  were  al- 
leged and  shown,  she  recovered  a  judg- 
ment against  him  of  $35,765.46.  In  1899 
the  testator  filed  a  petition  in  an  involun- 
tary bankruptcy  proceeding  in  the  United 
States  district  court  for  the  northern  dis- 
trict of  New  York.  In  said  petition  and 
the  schedules  made  a  part  thereof,  he 
stated  that  his  entire  indebtedness  confiijted 
of  two  claims  against  him,  one  being  a 
note  of  $500  given  for  the  purchase  price 
of  certain  stock  which  he  had  pledged  as 
collateral  security  for  the  payment  of  said 
note,  and  the  other  being  the  claim  of  the 
respondent,  therein  described  as  follows: 
"Eliza  T.  Williams,  Rochester,  N.  Y.  This 
debt  is  in  a  judgment  recovered  in  her 
favor  February  17,  1894.  and  docketed  in 
Monroe  county  clerk's  office,  and  the  con- 
sideration of  the  judgment  was  a  judgment 
recovered  in  South  Dakota  for  counsel  fee 
and  alimony  in  an  action  in  that  state  for 
a  divorce,  amounting  to  $35,765.46."  No 
assets  were  received  by  the  trustee  in 
bankruptcy.  The  testator  was  adjudged 
a  bankrupt,  and  on  March  15,  1900,  he 
was  discharged  from  all  of  his  debts  which 
were  provable  in  bankruptcy.  The  re- 
spondent presented  to  the  executors  a  veri- 
fied claim,  in  which  she  described  said  judg- 
ment rendered  in  this  state,  and  stated  that 
the  same  was  due  and  owing  to  her  as 
"being  in  the  nature  of  a  judgment  for 
alimony."  The  claim  was  rejected  by  the 
executors,  and  in  this  proceeding  the  judg- 
ment roll  in  the  said  action  in  South  Da- 
kota, and  also  the  judgment  roll  in  the 
said  action  in  this  state,  were  received 
in  evidence  without  objection.  It  waa  con- 
ceded that  said  judgments  had  not  been 
paid,  but  the  executors  insisted  that  the 
New  York  judgment  had  been  discharged 
by  the  proceeding  in  bankruptcy.  The  sur- 
46  L.R.A.(N.S.) 


rogate    by   the   decree  entered   herein   dis- 
allowed the  respondent's  claim. 

It  was  found  as  a  fact  by  the  surro- 
gate that  the  judgment  recovered  in  this 
state  was  an  effort  and  endeavor  on  the 
part  of  the  respondent  to  enforce  the 
judgment  of  the  circuit  court  of  South 
Dakota.  According  to  the  weight  of  au- 
thority, the  recovery  of  the  judgment  in 
this  state  was  not  a  discharge  of  the  South 
Dakota  judgment,  and  it  was  not  merged 
in  the  judgment  so  recovered  in  this  state. 

It  may  be  inconvenient  that  two  judg- 
ments should  subsist  in  the  same  state 
against  the  same  person  on  the  same  judg- 
ment, but  no  such  inconvenience  can  exist 
in  the  case  of  judgments  rendered  in  dif- 
ferent states,  and  there  is  no  sufficient 
reason  for  the  application  of  the  purely 
technical  doctrine  of  merger  subyersive  of 
substantial  justice,  as  it  would  be  in  such 
cases.  Story,  Confl.  L.  8th  ed.  §599,  note 
a;  Black,  Judgm.  2d  ed.  §864. 

It  is  claimed  by  the  appellant^  that,  ad- 
mitting that  the  judgment  recovered  by  the 
respondent  in  South  Dakota  was  to  enforce 
a  duty  enjoined  upon  the  testator  by  the 
marital  relation,  the  judgment  in  this  state 
was  purely  a  judgment  for  debt  represent- 
ed by  the  amount  of  the  judgment  entered 
in  South  Dakota  upon  which  the  action 
was  brought. 

The  bankruptcy  statute,  as  it  has  existed 
since  1903,  expressly  provides  that  alimony 
due  or  to  become  due  for  maintenance  or 
support  of  wife  or  child  is  exempt  from  dis- 
charge under  Bankr.  act  July  1,  1898,  ohap. 
541,  §  17,  30  Stat,  at  L.  550,  551,  U.  S. 
Com  p.  Stat.  1901,  p.  3428,  as  amended  by 
act  Feb.  5,  1903,  chap.  487,  §  5,  32  Stat,  at 
L.  798,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1496.  Although  there  was  no  such  express 
exemption  in  the  bankruptcy  statute  prior 
to  the  amendment  in  1903,  that  amendment 
was  merely  declaratory  of  the  true  meaning 
and  sense  of  the  statute  as  originally 
enacted.  Wetmore  v.  Markoe,  196  U.  S.  68, 
49  L.  ed.  390,  26  Sup.  Ct.  Rep.  172,  2  Ann. 
Cas.  265.  In  Audubon  v.  Shufeldt,  181  U. 
S.  575,  577,  45  L.  ed.  1009,  1010,  21  Sup. 
Ct.  Rep.  735,  736,  the  court  say:  "Alimony 
does  not  arise  from  any  business  transac- 
tion, but  from  the  relation  of  marriage.  It 
is  not  founded  on  contract,  express  or  im- 
plied, but  on  the  natural  and  legal  duty  of 
the  husband  to  support  the  wife.  The  gen- 
eral obligation  to  support  is  made  specific 
by  the  decree  of  the  court  of  appropriate 
jurisdiction.  Generally  speaking,  alimony 
may  be  altered  by  that  court  at  any  time, 
as  the  circumstances  of  the  parties  may  re- 
quire. The  decree  of  a  court  of  one  state, 
indeed,  for  the  present  payment  of  a  definite 
sum  of  money  as  alimony,  is  a  record  which 
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is  entitled  to  full  faith  and  credit  in  another 
state,  and  may  therefore  be  there  enforced 
by  suit.  Barber  v.  Barber  (1858)  21  How. 
682,  16  L.  ed.  226;  Lynde  v.  Lynde  (1901) 
181  U.  8.  183,  45  L.  ed.  810,  21  Sup.  Ot. 
Rep.  555.  But  its  obligation  in  that  respect 
does  not  affect  its  nature.  In  other  respects 
alimony  cannot  ordinarily  be  enforced  by 
action  at  law,  but  only  by  application  to  the 
court  which  granted  it,  and  subject  to  the 
discretion  of  that  court.  Permanent  ali- 
mony is  regarded  rather  as  a  portion  of  the 
husband's  estate  to  which  the  wife  is  equi- 
tably entitled,  than  as  strictly  a  debt;  ali- 
mony from  time  to  time  may  be  regarded 
as  a  portion  of  his  current  income  or  earn- 
ings; and  the  considerations  which  affect 
either  can  be  better  weighed  by  the  court 
having  jurisdiction  over  the  relation  of  hus- 
band and  wife,  than  by  a  court  of  a  differ- 
ent jurisdiction.  .  .  .  The  result  is  that 
neither  the  alimony  in  arrear  at  the  time  of 
the  adjudication  in  bankruptcy,  nor  alimony 
accniing  since  that  adjudication,  was  prov- 
able in  bankruptcy,  or  barred  by  the  dis- 
charge." 

The  decision  in  the  Audubcm  Case  is  not 
dependent  upon  authority  of  the  court, 
which  awarded  the  alimony,  to  amend  the 
judgment  therefor  as  the  circumstances  of 
the  parties  may  require. 

In  Wetmore  v.  Markoe,  196  U.  S.  68,  71, 
49  L.  ed.  390,  391,  25  Sup.  Ct.  Rep.  172,  173, 
2  Ann.  Cas.  265,  the  court  say :  'It  is  con- 
ceded in  argument  by  counsel  for  the  plain- 
tiff in  error  that  this  case  would  be  within 
the  decision  of  this  court  in  Audubon  v. 
Shufeldt,  181  U.  S.  575,  45  L.  ed.  1009,  21 
Sup.  Ct.  Rep.  735,  if  the  judgment  for  ali- 
mony had  been  rendered  in  a  court  having 
control  over  the  decree,  with  power  to  amend 


think  the  reasoning  of  the  Audubon  Case 
recognizes  the  doctrine  that  a  decree  award- 
ing alimony  to  the  wife  or  children,  or  both, 
is  not  a  debt  which  has  been  put  in  the 
form  of  a  judgment,  but  is  rather  a  legal 
means  of  enforcing  the  obligation  of  the 
husband  and  father  to  support  and  maintain 
his  wife  and  children.  He  owes  this  duty, 
46  L.R.A.(NJS.) 

not  because  of  any  contractual  obligation 
or  as  a  debt  due  from  him  to  the  wife,  but 
because  of  the  policy  of  the  law  which  im- 
poses the  obligation  upon  the  husband.  .  .  . 
In  the  case  of  Romaine  v.  Chauncey,  129 
N.  Y.  666,  14  L.R.A.  712,  26  Am.  St.  Rep. 
544,  29  N.  £.  826,  it  was  held  that  alimony 
was  awarded  not  in  the  payment  of  a  debt, 
but  in  the  performance  of  the  general  duty 
of  the  husband  to  support  the  wife.  .  .  . 
While  it  is  true  in  this  case  the  obligation 
has  become  fixed  by  an  unalterable  decree, 
so  far  as  the  amount  to  be  contributed  by  the 
husband  for  the  support  is  concerned,  looking 
beneath  the  judgment  for  the  foundation 
upon  which  it  rests,  we  find  it  was  not  de- 
creed for  any  debt  of  the  bankrupt,  but  was 
only  a  mean»  designed  by  the  la^  for  carry- 
ing into  effect  and  making  available  to  the 
wife  and  children  the  right  which  the  law 
gives  them  as  against  the  husband  and 
father." 

In  the  proceeding  now  before  us,  assum- 
ing that  the  surrogate  had  power  to  pass 
upon  the  question  whether  the  respondent's 
claim  had  been  discharged  by  the  bank- 
ruptcy proceeding,  the  facts  were  before  the 
court,  and  looking  beneath  the  judgments  it 
appears  that  the  foundation  upon  which  the 
respondent's  claim  rests  is  the  alimony  de- 
creed by  the  South  Dakota  court  to  be  paid 
by  the  testator  to  the  respondent.    The  ali- 


or  alter  the  same.    It  is  insisted,  however,  [  mony  was  due  in  the  form  ol  a  judgment 


that,  there  being  in  this  case  no  reservation 
of  the  right  to  change  or  modify  the  de- 
cree, it  has  become  an  absolute  judgment  be- 
yond the  power  of  the  court  to  alter  or 
amend,  and  is  therefore  discharged  by  the 
bankruptcy  proceedings.  Walker  v.  Walker, 
165  N.  Y.  77,  49  N.  E.  663;  Livingston  v. 
livingston.  173  N.  Y.  377,  61  L.R.A.  800,  93 
Am.  St.  Rep.  600,  66  N.  E.  123.  .  .  .  The 
precise  question  therefore  is,  Is  such  a  judg- 
ment as  the  one  here  under  consideration  a 
debt  within  the  meaning  of  the  act?  The 
mere  fact  that  a  judgment  has  been  rendered 
does  not  prevent  the  court  from  looking  into 
the  proceedings  with  a  view  of  determining 
the  nature  of  the  liability  which  has  been 
reduced  to  judgment.  Boynton  v.  Ball,  121 
U.  S.  457,  466,  30  L.  ed.  985,  987,  7  Sup.  Ct. 
Rep.  981 ....  The  court  having  power  to 
look  behind  the  judgment,  to  determine  the 
nature  and  extent  of  the  liability,  the  obli- 
gation enforced  is  still  of  the  same  char- 
acter notwithstanding  the  judgment.  We 
46  L.R.A.(N.S.)  46 


entered  in  the  legal  method  of  enforcing  the 
testator's  obligation.  Even  if  we  give  to 
the  appellant's  argument  all  the  force  and 
effect  that  he  claims  for  it,  the  judgment 
rendered  in  South  Dakota  was  not  dis- 
charged by  the  decreet  in  bankruptcy.  The 
inconsistent  and  absurd  results  that  would 
arise  from  holding  that  the  New  York  judg- 
ment was  discharged  by  the  decree  in  Jbank- 
ruptcy,  while  the  South  Dakota  judgment 
remained  in  full  force  and  effect,  require 
that  the  New  York  judgment  should  not  be 
discharged  unless  the  South  Dakota  judg- 
ment upon  which  it  is  founded  is  at  the 
same  time  discharged. 

A  decree  in  bankruptcy  proceedings  should 
not  be  held  to  be  a  discharge  of  a  judgment 
in  one  state  unless  it,  at  the  same  time,  is 
held  to  be  a  discharge  of  any  and  all  judg- 
ments of  other  states,  which  are  founded 
primarily  upon  the  same  debt  or  duty,  and 
which  have  such  a  relation  to  each  other 
that  a  payment  of  one  would  result  in  a 
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defense  to  or  extinguisliineiit  of  the  others, 
llie  order  appealed  from  should  be  af- 
firmed, with  cofits  payable  out  of  the  estate. 
First  question  certified  should  be  answered, 
not  within  the  purview  of  the  bankruptcy 
act;  second  question  certified  should  be  an- 
swered in  the  negative;  and  the  third  ques- 
tion certified  should  be  answered  in  the 
afilrmative. 

Cullen,   Ch.  J.,  and  Werner,  WiUard 
Bartlett,    Hlscock,    Collin,   and   Hogan, 

JJ.,  concur. 


OREGON  SUPREME  COURT. 

F.  M.  GREIG,  Trustee,  etc.,  of  Howard  N. 

Ford,  Bankrupt,  App^;., 

▼. 

C.   C.   MUELLER,   Trustee,   etc.,   of   First 
National  Bank  of  Vale  et  al.,  Respts. 

(—  Or.  — ,   133  Pac.  94.) 

Mortgage  —  consideration  —  pre-exist- 
ing debt. 

1.  A  pre-existing  debt  is  a  sufficient  con- 
sideration for  a  mortgage  given  to  secure  it. 
Same  —  fbr  benefit  of  mortgagor  —  Ta- 

lldlty. 

2.  A  chattel  mortgage  given  to  a  creditor 
who  has  collateral  security  with  which 
he  is  satisfied,  for  the  purpose  of  enabling 
the  mortgagor  to  force  a  settlement  with 
another  cr^itor,  is  void  where  the  mort- 
gagor is  permitted  to  continue  his  business 
without  accounting  to  the  mortgagee  for 
sales  which  he  makes  of  the  mortgaged  prop- 
erty. 

(June    10,    1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Malheur  Countv 
in  defendants*  favor  in  a  proceeding  to 
cancel  a  chattel  mortgage  alleged  to  have 
been  executed  in  fraud  of  the  bankrupt's 
creditors.    Reversed.  * 

Statement  by  Eakln,  J.: 

Howard  H.  Ford,  a  dealer  in  autos,  auto 
goods,  and  sundries,  in  connection  with  his 
auto  repair  shop,  being  in  failing  circum- 
stances, was  adjudged  a  bankrupt.  The 
plaintiff  was  appointed  assignee  of  his  es- 
tate,« and  as  such  brought  this  suit  to  have 
canceled  a  certain  chattel  mortgage  given 
by  Ford  to  Mueller  for  the  benofit  of  the  de- 
fendants, the  First  National  Bank  of  Vale, 

Note.  —  For  the  validity  of  a  chattel 
mortgage  of  stock  of  merchandise  as  affected 
by  a  provision  or  agreement  giving  the 
mortgagor  possession  with  power  of  sale, 
see  notes  to  Ephriam  v.  Kelleher,  18  L.R.A. 
604.  and  Gilbert  v.  Peppers,  36  L.R.A.  (N.S.) 
1181. 

The  effect  of  the  mortgagee's  consent  to 
the  sale  of  property  by  the  mortgagor  after 
the  mortgage  is  given  as  a  waiver  of  the 
lien,  is  treated  in  the  note  to  Carr  v.  Draw- 
ley,  43  L.R.A.(N.S.)  302. 
46  L.R.A.(N.S.) 


hereinafter  referred  to  as  Vale  bank,  and 
the  First  National  Bank  of  Ontario,  herein- 
after referred  to  as  tlie  Ontario  bank.  The 
mortgage  was  given  on  May  11,  1911,  at 
which  time  Ford  was  indebted  to  the  Vale 
bank  in  the  sum  of  $6,700  as  evidenced  by 
certain  promissory  notes  and  overdrafts, 
and  to  the  Ontario  bank  in  the  sum  of 
$3,500.  New  notes  were  executed  by  Ford 
to  Mueller  for  said  amounts  secured  by  the 
said  mortgage.  The  mortgage  covered 
''three  40-horse  power  Oakland  automobiles; 
one  30-hor8e  power  Oakland  touring  car;  one 
30 .  horse  power  Oakland  roadster;  one 
40x45  horse  power  Pierce  Arrow  touring 
car;  one  lathe,  one  drill  press,  one  electric 
motor,  two  gasolene  tanks,  of  about  300 
and  500  gallon  capacity,  respectively;  all 
tools,  fixtures,  appliances,  and  all  stock  in 
trade,  goods,  wares,  and  merchandise,  and 
sundries  .  .  .  including  all  furniture  and 
furnishings,  office  safe  .  .  .  all  of  the 
foregoing  mentioned  and  described  property 
now  being  in  that  certain  brick  building  on 
the  east  side  of  the  Main  street  in  Ontario 
.  .  .  occupied  by  the  party  of  the  firsi  part 
under  the  name  and  style  of  Ontario  Auto 
Company.  .  .  ."  It  is  provided  in  the 
mortgage  that,  "and  these  presents  are  on 
the  express  condition  that  if  the  said  party 
of  the  first  part,  his  executors,  administra- 
tors, and  assigns  shall  well  and  truly  ac- 
count on  the  third  Saturday  of  each  and 
every  montli  hereafter  during  the  life  of 
these  presents  unto  the  said  party  of  the 
second  part  .  .  .  for  all  of  the  receipts 
of  said  business,  and  pay  over  the  net  profits 
thereof  after  the  running  expenses  thereof 
;  shall  have  been  paid,  as  may  be  approved 
;  by  the  party  of  the  second  part,  and  the  re- 
I  placement  of  said  stock  shall  have  been  pro- 
vided for  in  the  pleasure  of  the  said  party 
of  the  second  part  .  .  .  then  these  pres- 
ents sliall  be  void."  At  the  time  of  the  exe- 
cution of  the  mortgage  Ford  was  largely  in- 
debted to  the  Oakland  Motor  Car  Company, 
of  Detroit,  Michigan.  It  appears  that  one 
purpose  of  Ford  in  making  the  mortgage 
was  to  put  himself  in  a  position  that  be 
might  force  a  satisfactory  compromise  or 
settlement  with  the  Oakland  Motor  Car 
Company,  as  well  as  to  secure  the  mort- 
gagees. Ford  made  two  informal  reports 
under  the  mortgage  to  Mueller,  which  were 
indefinite  and  incomplete,  but  did  not  pay 
o\-er  any  of  the  proceeds  of  the  business,  and 
continued  to  sell  the  goods  at  retail  in  the 
usual  way,  keeping  no  specific  account  of 
his  transactions.  He  paid  his  personal  ex- 
penses as  well  as  the  expenses  of  the  busi- 
ness out  of  the  receipts,  but  kept  no  account 
thereof.  The  Ontario  bank  was  made  a  de- 
fendant, but  disclaims  anv  interest  in  said 
morlpa<;e.  The  Vale  bank  answered,  set 
'  ting  up   the   notes   of   Ford   to  Mueller  in 
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the  sum  of  $6,700  as  given  for  its  benefit  for 
a  pre-existing  debt,  and  that  they,  with 
the  mortgage,  were  taken  in  Mueller's  name 
for  the  benefit  of  the  said  Vale  bank.  Upon 
the  trial  the  court  found  that  the  mortgage 
was  a  valid,  subsisting  lien  in  defendant's 
favor,  enumerating  the  iU^ms  of  goods  cov- 
ered by  the  mortgage  as  consisting  of  more 
than  400  items,  and  adjudged  that  plain- 
tiff is  not  entitled  to  any  relief.  Plaintiff 
appeals. 

Messrs.  McCulIoch  &  Eckhardt  and  H. 
C.  Elastham,  for  appellant: 

Whore  a  mortgage  is  designed  and  naade 
for  the  benefit  of  the  mortgagor,  to  enable 
him  to  continue  in  business  by  placing  his 
property  lieyond  the  reach  of  l^al  process, 
it  is  void  as  to  creditors. 

Sabin  v.  Columbia  River  Lumber  &  Fuel 
Co.  25  Or.  15,  42  Am.  St.  Rep.  766,  34  Pac. 
692,  35  Pac.  854;  Robinson  v.  Elliott,  22 
Wall.  513,  22  L.  ed.  758;  Lewiston  Nat. 
Bank  v.  Martin,  2  Idaho,  734,  23  Pac.  920; 
Brown  v.  Barber,  47  Kan.  527,  28  Pac.  184; 
Jacobs  V.  Ervin,  9  Or.  52;  Ryan  v.  Rogers, 
14  Idaho,  309,  94  Pac.  427;.  Humphrey  v. 
Mayfleld,  63  Kan.  208,  65  Pac.  234;  Smith 
V.  Epley,  55  Kan.  71,  39  Pac.  1016;  Wilson 
.  V.  Voight,  9  Colo.  614,  13  Pac.  726:  Brasher 
V.  Christophe,  10  Colo.  284,  15  Pac.  403; 
14  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  371. 

Where  it  appears,  either  on  the  face  of 
the  mortgage  or  by  parol,  that  the  mort- 
gagee of  personal  property  has  given  the 
mortgagor  an  unlimited  power  to  dispose 
of  the  property  mortgaged  for  the  use  of 
the  mortgagor,  then  the  mortgage  is  void  as 
to  creditors. 

Orton  V.  Orton,  7  Or.  482,  33  Am.  Rep. 
717;  Pabst  Brewing  Co.  v.  Butchart,  67 
Minn.  191,  64  Am.  St.  Rep.  408,  69  N.  W. 
809;  Bremer  v.  Fleckenstein,  9  Or.  266; 
Second  Nat.'  Bank  v.  Hunt,  11  Wall.  392, 
20  L.  ed.  190;  Brooks  v.  Bank  of  Beaver 
City,  82  Kan.  597,  109  Pac.  409;  Leser  v. 
Olaser,  32  Kan.  546,  4  Pac.  1026;  Hangen 
V.  Hachemeister.  114  N.  Y.  666,  5  L.R.A. 
137,  11  Am.  St.  Rep.  691,  21  N.  E.  1046; 
Black  V.  Fuller,  4  Neb.  (Unof.)  303,  93  N 
W.  1010 ;  Leopold  v.  Silverman,  7  Mont.  266, 
16  Pac.  580;  Mandeville  v.  Avery,  124  N.  Y. 
376,  21  Am.  St.  Rep.  678,  20  N.  E.  961; 
Eckman  v.  Munnerlyn,  32  Fla.  367,  37  Am.  St. 
Rep.  109,  13  So.  922;  Davenport  v.  Foulke, 
68  Ind.  382,  34  Am.  Rep.  265;  Voorhis  v. 
Langsdorf,  31  Mo.  451;  Mobley  v.  Letts,  61 
Ind.  11;  Richardson  v.  Jones,  56  Kan.  501, 
54  Am.  St.  Rep.  594,  43  Pac.  1127;  Jones, 
Chat.  Mortg.  §  422;  Leser  v.  Glaser,  32 
Kan.  546,  4  Pac.  1026;  Spiegelberg  v. 
Hersch,  3  N.  M.  281,  4  Pac.  705;  Wineburgh 
▼:  Schaer,  2  Wash.  Terr.  328,  5  Pac.  299. 

If  the  mortgagee  has  an  agreement  with 
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the  mortgagor  not  to  sell  any  of  the  mort- 
gaged property,  but,  disregarding  this 
agreement,  the  mortgagor  did  sell  portions 
of  the  mortgaged  property  and  apply  the 
proceeds  to  his  own  use,  the  mortgagee  by 
his  silence  permitting  this  to  be  done,  the 
inference  is  that  the  sales  were  made  with 
the  consent  of  the  mortgagee,  and  renders 
the  mortgage  void. 

Aiken  v.  Pascall,  19  Or.  495,  24  Pac.  1039 ; 
Eckman  v.  Munnerlyn,  32  Fla.  367,  37  Am, 
St.  Rep.  109, 13  So.t)22;  Gallagher  v.  Rosen- 
field,  47  Minn.  607,  50  N.  \V.  696;  New 
V.  Sailors,  114  Ind.  407,  5  Am.  St.  Rep.  632, 
16  N.  E.  609 ;  Edgell  v.  Hart,  13  Barb.  380, 
affirmed  in  9  N.  Y.  213,  59  Am.  Dec.  532; 
Byrd  v.  Forbes,  3  Wash.  Terr.  318,  13  Pac. 
715;  Standard  Implement  Co.  v.  Schultz,  45 
Kan.  52,  25  Pac.  625;  McKibbon  v.  Bri^ham, 
18  Utah,  78,  55  Pac.  66;  Wile  v.  Butler,  4 
Colo.  App.  84,  34  Pac.  1110;  Wineburgh  v. 
Schaer,  2  Wash.  Terr.  328,  5  Pac.  299; 
Spiegelberg  v.  Hersch,  3  N.  M.  281,  4  Pac. 
705. 

If  a  chattel  mortgage  is  given  bona  fide, 
and  the  parties,  by  their  subsequent  treat- 
ment of  it  and  the  property  covered  by  it, 
convert  it  into  an  instrument  calculated  to 
effectuate  the  same  purpose,  it  is  none  the 
less  fraudulent  and  void  from  the  time  such 
purpose  is  promoted. 

Sabin  v.  Wilkins,  31  Or.  457,  37  L.R.A. 
465,  48  Pac.  425;  Casey  v.  Cavaroc,  90  U.  S. 
467,  24  L.  ed.  779; 'First  Nat.  Bank  v. 
Caperton,  74  Miss.  857,  60  Am.  St.  Rep. 
540,  22  So."  60;  14  Am.  &  Eng.  Enc.  Law,  2d 
ed.  371;  Fisher  v.  Kelly,  30  Or.  13,  46  Pac. 
146;  Harbison  v.  Tufts,  1  Colo.  App.  140, 
27  Pac.  1014;  Swiggett  v.  Dodson,  38  Kan. 
702,  17  Pac.  594;  Robinson  v.  Elliott,  22 
WalL  513,  22  L.  ed.  758;  Buckstaff  Bros. 
Mfg.  Co.  V.  Snyder,  54  Neb.  538,  74  N.  W. 
863;  Paxton  v.  Smith,  41  Neb.  56,  59  N.  W. 
690;  Gregory  v.  Whedon,  8  Neb.  373,  1  N. 
W.  309. 

A  mortgage  of  an  entire  stock  of  goods, 
which  includes  all  others  of  like  nature 
that  may  be  put  in  the  store  and  be  on  hand 
when  default  is  made,  the  mortgagor  re- 
maining in  possession  and  selling  in  the 
usual  course  of  business  and  making  pur- 
chases-to  replenish  the  stock,  is  fraudulent 
as  to  creditors. 

Harman  v.  Hoskins,  56  Miss.  142;  Sim- 
mons V.  Jenkins,  76  111.  479;  Putnam  v. 
Osgood,  51  N.  H.  192;  14  Am.  &  Eng.  Enc. 
Law,  2d  ed.  371 ;  Wilson  v.  Voight,  9  Colo. 
614,  13  Pac.  726;  Harbison  v.  Tufts,  1  Colo. 
App.  140,  27  Pac.  1014;  Paxton  v.  Smith, 
41  Neb.  56,  50  N.  W.  690;  Griswold  v. 
Sheldon,  4  N.  Y.  581 ;  Gregory  v.  Whedon,  8 
Neb.  373,  1  N.  W.  309 ;  Hall  v.  Johnson,  21 
Colo.  414,  42  Pac.  661;  Roberts  v.  Johnson, 
5  Colo.  App.  406,  39  Pac.  596. 
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Kr.  C.  M.  Crandall,  for  respondents: 

Fraud  is  never  presumed,  and  must  be 
distinctly  alleged. 

9  Enc.  PI.  k  Pr.  684;  Keel  v.  Leyy,  19  Or. 
450,  24  Pac.  263. 

Before  a  creditor  can  maintain  a  bill  to 
set  aside  a  fraudulent  conveyance  of  his 
debtor,  he  must  either  establish  his  claim 
by  a  judgment,  or  acquire  a  lien  by  attach- 
ment. 

Dawson  v.  Coffey,  12  Or.  613,  8  Pac.  838; 
Dawson  v.  Sims,  14  Or.-  661,  13  Pac.  506 ; 
Matlock  V.  Babb,  31  Or.  516,  49  Pac.  873; 
Fleischner  v.  First  Nat.  Bank,  36  Or.  553, 
54  Pac.  884,  60  Pac.  003,  61  Pac.  346;  Ben- 
nett V.  Minott,  28  Or.  339,  39  Pac.  997,  44 
Pac.  288;  Leavengood  v.  McGee,  60  Or.  233, 
91  Pac.  463. 

Subsequent  creditors  must  show  actual 
fraud  against  them. 

Wilson  V.  Stevens,  129  Ala.  630,  87  Am. 
St.  Rep.  86,  29  So.  678;  Weaver  v.  Owens, 

16  Or.  301,  18  Pac.  579;  Leavengood  v. 
McGee,  50  Or.  233,  91  Pac.  453;  Williams 
V.  Kemper,  99  Minn.  301,  109  N.  W.  242; 
Seed  V.  Jennings,  47  Or.  464,  83  Pac.  872; 
Rike  y.  Ryan,  147  Ala.  497,  41  So.  959; 
Simmons  v.  Ingram,  60  Miss.  886;  Amett 
V.  Coffey,  1  Colo.  App.  34,  27  Pac.  614; 
Tunison  v.  Chamblin,  88  111.  378;  Edgerly 
V.  First  Nat.  Bank,  30  111.  App.  426;  Sweet 
V.  Dean,  43  111.  App.  650;  Voorhis  v. 
Michaelis,  45  Kan.  255,  25  Pac.  502;  Hesser 
V.  Bhick,  6  Mart.  N.  S.  96;  Henry  v.  Hyde, 

5  Mart.  N.  S.  633;  Mercer  v.  Andrews,  2 
La.  538;  Morgan  v.  Davis,  4  La.  141;  Brown 
V.  Ferguson,  4  La.  257 ;  Brunet  v.  Duvergis, 

6  La.  124;  Matthai  v.  Heather,  57  Md.  483. 
Burne  v.  Kunzman,  —  N.  J.  Eq.  — ,  19  Atl. 
667;  Hopson  v.  Payne,  7  Mich.  334;  Robin- 
son V.  Von  Dolcke,  3  Ohio  Dec.  Reprint,  107; 
Nicholas  v.  Ward,  1  Head,  323,  73  Am.  l>ec. 
177;  Hickman  v.  Perrin,  6  Coldw.  135;  Hall 
V.  Moriarity,  67  Mich.  345,  24  N.  W.  96; 
Staller  v.  Kirkpatrick,  1  Monaghan  (Pa.) 
486. 

A  voluntary  conveyance  is  valid  as  to 
subsequent  creditors  unless  secret  benefit 
is  reserved  to  the  transferrer. 

Hesse  v.  Barrett,  41  Or.  202,  68  Pac.  751; 
Jones,  Chat.  Mortg.  6th  ed.  §  346a;  Blakely 
Printing  Co.  v.  Pease,  96  111.  App.  341; 
Allen  V.  Lyness,  81  Conn.  626,  71  Atl.  936; 
Stumph  V.  Bruner,  89  Ind.  556. 

A  debtor  may  prefer  one  creditor  to  ex- 
clusion of  others. 

Lehrenkrauss  v.  Bonnell,  199  N.  Y.  240,  92 
N.  E.  637;  Bamberger  v.  Schoolfield,  160  U. 
S.  140,  40  L.  ed.  374,  16  Sup.  Ct.  Rep.  226; 
Corry  v.  Shea,  144  Wis.  135,  128  N.  W.  892, 
Ann.  Cas.  1912  A,  1154;  Levy  v.  Williams, 
79  Ala.  171;  Bates  v.  Vandiver,  102  Ala. 
249,  14  So.  631 ;  Bray  v.  Ely,  105  Ala.  553, 

17  So.  180;  Cook  v.  Thornton,  109  Ala.  623, 
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20  So.  14;  Jolly  v.  Kyle,  27  Or.  95,  39  Pac. 
999;  Sabin  v.  Columbia  River  Lumber  ft 
Fuel  Co.  25  Or.  15,  42  Am.  St.  Rep.  756,  34 
Pac.  692,  3*5  Pac.  854;  Mendenhall  v.  Elwert, 
36  Or.  375,  62  Pac.  22,  59  Pac  805. 

Transferees  must  participate  in  intent  to 
defraud  others  to  render  conveyance  void  as 
to  them. 

Pritz  v.  Jones,  117  App.  Div.  643,  102  N. 
Y.  Supp.  549;  Sabin  v.  Columbia  River 
Lumber  &  Fuel  Co.  25  Or.  15,  42  Am.  St 
Rep.  766,  34  Pac.  692,  35  Pac.  854;  Currie  v. 
Bowman,  25  Or.  364,  36  Pac.  848;  Mapes  v. 
Bums,  72  Mo.  App.  411;  Esselgniegge  Mei^ 
cantile  Co.  v.  Troll,  79  Mo.  App.  558; 
Grosshans  v.  Gold,  40  Neb.  599,  68  N.  W. 
1031;  Hyde  v.  Bloomingdale,  23  Misc.  728, 
61  N.  Y.  Supp.  1025;  Watts  v.  Dubois,  — 
Tex.  Civ.  App.  — ,  66  S.  W.  698;  Kodi  v. 
Peters,  97  Wis.  492,  73  N.  W.  26:  Carey  v. 
Dyer,  97  Wis.  654.  73  N.  W.  29;  H.  B. 
Claflin  Co.  v.  Grashorn,  99  Wia.  356,  74 
N.  W.  783 ;  Foster  v.  McAlester,  52  C.  C.  A. 
107,  114  Fed.  145;  Baldwin  v.  LaFayettc 
Land  Co.  62  Fla.  129,  56  So.  943 ;  National 
Surety  Co.  v.  Udd,  65  Wash.  471,  118  Pac. 
347. 

Mortgage  of  future  property  is  valid  in 
equity. 

6  Cyc.  1052;  6  Am.  k  £ng.  £ne.  Law, 
982;  Jones,  Chat.  Mortg.  6th  ed.  §  170; 
Mitchell  V.  Winalow,  2  Story,  630,  Fed.  Cas. 
No.  9,673;  Re  Sentenne  AG.  Co.  120  Fed. 
436. 

Eakin,  J.,  delivered  the  opinion  of  the 
court: 

It  is  first  contended  that  defendant  parted 
with  no  consideration  for  the  mortgage  at 
the  time  of  its  execution.  That  contention 
may  be  briefly  answered  by  the  statement 
that  a  pre-existing  debt  secured  by  mortgage 
is  a  stifficient  consideration  for  it.  Currie 
V.  Bowman,  26  Or.  364,  36  Pac.  848;  Jolly  v. 
Kyle,  27  Or.  95,  39  Pac.  999;  Mendenhall 
V.  Elwart,  36  Or.  376,  52  Pac.  22,  69  Pac. 
805;  Hesse  v.  Barrett,  41  Or.  202,  68  Pac 
751. 

It  is  next  claimed  that  Ford  made  the 
mortgage  for  the  purpose  of  hindering  and 
delaying  creditors.  According  to  Ford's  own 
statement  he  feared  trouble  with  the  Oak- 
land  Motor  Car  Company,  which  held  a 
claim  against  him  for  about  $8,000;  and  for 
the  purpose  of  getting  a  settlement  with  it 
he  proposed  to  the  Vale  bank  and  to  the 
Ontario  bank  that,  in  order  to  protect  them, 
he  would  give  them  a  chattel  mortgage.  He 
says  that  neit!her  the  Vale  bank  nor  the 
Ontario  bank  requeste<l  the  mortgage.  The 
Ontario  bank  did  not  agree  to  accept  it,*  but 
said  they  were  satisfied  with  the  paper  th^ 
had;  that  Monroe,  the  cashier  of  the  Vato 
bank,  said,  ''He  was  willing  to  (accept  it) 
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if  it  was  any  benefit  to  me/' — ^thus  showing 
a  fraudulent  purpose  on  the  part  of  Ford, 
which  was  acquiesced  in  by  the  Vale  bank. 
Monroe  admits   knowledge   of   Ford's   pur- 
pose, and  acquiesced  in  the  mortgage;  and 
although  the  mortgage  contains  no  reserva- 
tion in  favor  of  Ford,  and  is  in  form  valid, 
it  is  clear  that  the  Vale  bank  nominally 
accepted  the  mortgage  to  benefit  Ford,  and 
thereafter,  with  a  tacit  understanding,  per- 
mitted him  to  continue  the  business  unre- 
strained and  for  his  own  benefit.    It  is  said 
in  Sab  in  v.  Columbia  River  Lumber  A  Fuel 
Co.  25  Or.  16,  42  Am.  St.  Rep.  756,  34  Pac. 
692:     "Where  a  mortgage  is  designed  and 
made  for  the  benefit  of  the  mortgagor,  and 
to  enable  him  to  continue  in  business  by 
placing  his  property  beyond  the   reach   of 
legal  process,  it  is  void  as  to  creditors." 
Where  the  mortgage  on  its  face  contains  no 
evidence  of  being  made  for  the  benefit  of  the 
debtor,  yet,   as  said   in  Sabin   v.   Wilkins, 
31  Or.  460,  48  Pac.  425,  37  L.R-A.  465,  note, 
"as  it  is  a  thing  capable  of  modification  by 
subsequent  agreement,  either  expressed   or 
implied  by  co-operative  and  wilful  disregard 
of   its  terms  and  conditions,   it  is  a  pre- 
requisite to  its  continuing  validity  that  good 
faith  and  fair  dealing  be  maintained  towards 
those  whose  interests  may  be  affected  by  it." 
If  the  parties,  by  their  subsequent  treatment 
of   it  and   of  the   property   covered  by   it, 
converted  it  into  an  instrument  calculated 
to   delay   or   defraud   creditors,    it  will   be 
thus   rendered   fraudulent    and   void    from 
that  time.    In  Orton  v.  Orton,  7  Or.  478,  33 
Am.  Rep.  717,  it  is  held  that  where,  by  the 
provisions  of  the  mortgage,  or  by  an  agree- 
ment between  the  mortgagor  and  the  mort- 
gagee, the  mortgagor  is  to  remain  in  posses- 
sion of  the  property  and  may  sell  the  mort- 
gaged property  for  the  benefit  of  the  mort- 
gagor, the  mortgage  is  void  as  to  purchasers 
and   attaching  creditors.     And   in   Bremer 
▼.  Fleckenstein,  9  Or.  266,  where  there  was 
a  parol  agreement  between  the  mortgagor 
and  mortgagee  that  the  former  might  sell 
the  goods  at  retail  and  use  the  proceeds  for 
bis  own  expenses,  expense  of  the  business, 
and  to  replenish  the  stock,  it  is  said  that 
such  an  agreement  renders  a  mortgage  void 
as  to  other  creditors  of  the  mortgagor.  This 
court  has  recognized  that  by  agreement  or 
provision   in   the   mortgage  the   mortgagor 
may  remain  in  possession  of  the  stock  of 
goods  and  continue  to  make  sales,  strictly 
accounting  to  the  mortgagee  for  the  pro- 
creeds  of  the  sales  less  the  expense  of  mak- 
ing the  sales;   but  by  agreement  and   con- 
nivance in   disregard   of  the  terms   of  the 
mortgage  Ford  was  permitted  to  use  it  to 
ward  off  his  creditors,  and  yet  to  proceed  to 
use  the  goods  exclusively  for  his  own  benefit 
without   paying   the   mortgage   debt   there- 
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from.  Thus  with  the  acquiescence  of  the 
mortgagee  the  mortgage  became  an  instru- 
ment to  hinder  and  delay  creditors,  in 
violation  of  the  terms  of  the  statute.  To 
maintain  his  preference  the  mortgagee  un- 
der such  a  mortgage  must  be  diligent  to  re- 
quire observance  of  its  terms  and  spirit. 
This  duty  is  well  stated  in  Sabin  v.  Wilkins, 
supra,  and  in  Currie  v.  Bowman,  supra.  The 
Vale  bank  knew  Ford  was  selling  at  retail 
and  for  credit  as  well  as  for  cash,  keeping 
no  account  of  such  sale  nor  of  the  receipts 
therefrom,  although  by  the  mortgage  both 
the  expense  of  making  the  sales  and  the 
purchase  of  new  stock  were  to  be  made  only 
on  approval  of  the  mortgagee.  As  bene- 
ficiary of  the  mortgage  the  Vale  bank  did 
not  require  nor  receive  any  monthly  account 
provided  for,  or  payment  to  it  of  the  re- 
ceipts from  sales,  neither  did  it  control  the 
expenditure  of  the  receipts.  In  fact,  it  ac- 
quiesced in  Ford's  methods  of  conducting 
the  business  as  he  pleased,  in  total  disre- 
gard of  the  mortgage  or  of  its  requirements, 
and  without  even  keeping  an  account  of  his 
doings. 

We  conclude  that  the  mortgage  was  exe- 
cuted by  Ford  for  a  fraudulent  purpose; 
that  the  Vale  bank  accepted  it  with  knowl- 
edge of  that  purpose  and  for  Ford's  benefit, 
and  permitted  him  to  conduct  the  business 
as  he  had  formerly  done  and  for  his  own 
benefit;  and  that  as  to  other  creditors  the 
mortgage  was  void. 

The  decree  is  reversed  and  a  decree  will 
be  rendered  here  adjudging  the  mortgage  to 
be  void. 

Petition  for  rehearing  denied. 


pennsyijVania  supremb  court. 

george  w.  shisler 

V. 

CITY  OF  PHILADELPHIA,  Appt. 

(239    Pa.   468,   86   Atl.   1019.) 

• 
Mandamns  —  to  strike  property  from 
plat. 

Mandamus  will  not  lie  to  compel  munic- 
ipal officers  to  strike  private  property 
from  a  plat  of  a  proposed  park,  although 
the  property  was  platted  without  authority 
of  law;  since  the  plat  constitutes  merely  a 
cloud  on  title,  for  removal  of  which  man- 
damus is  not  a  proper  remedy. 

(March  3,  1913.) 

Note.  —  A  search  has  failed  to  reveal 
any  other  cases  passing  upon  the  right  to 
mandamus  to  compel  exclusion,  of  property 
from  eminent  domiJii  proceedings. 
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APPKAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  2, 
for  Philadelphia  County,  granting  a  writ  of 
mandamus  to  compel  the  striking  of  prop- 
erty from  a  plat  of  a  park.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Gay  Gordon,  Jr.,  Sd- 
win  O.  Lewis,  and  Michael  J.  Ryan,  for 
appellant: 

Mandamus  will  not  lie  to  compel  the 
director  of  the  department  of  public  works 
and  the  chief  of  the  bureau  of  surveys  to 
strike  plaintiff's  property  from  the  city  plan. 

Com.  ex  rel.  Northeastern  Rapid  Transit 
R.  Co.  V.  Fitler,  136  Pa.  129,  20  Atl.  424; 
Com.  ex  rel.  Hamilton  y.  Pittsburgh,  34  Pa. 
496;  Lehigh  Water  Co.'s  Appeal,  102  Pa. 
5]  5;  Com.  ex  rel.  Dist.  Atty.  v.  West  Ches- 
ter, 9  Pa.  Co.  Ct.  642. 

Mr.  Charles  H.  Downing,  for  appellee: 

The  court  below  clearly  had  the  right  to 
grant  the  mandamus. 

Com.  ex  rel.  Moulds  v.  Fleming,  23  Pa. 
Super.  Ct.  404;  Kell  v.  Rudy,  1  Pa.  Super. 
Ct.  607. 

Elkin,  J.,  delivered  the  opinion  of  the 
court: 

The  mandamus  issued  in  this  case  directed 
the  director  of  the  department  of  public 
works  and  the  chief  of  the  board  of  survey- 
ors to  strike  from  the  city  plan  certain  de- 
scribed property  of  the  plaintiff  which  it 
was  alleged  had  been  plotted  for  a  proposed 
public  park  without  authority  of  law. 

The  ^rst  question  for  decision  is  whether 
mandamus  is  a  proper  remedy  in  such  a 
case.  The  writ  of  mandamus  only  issues 
where  there  is  no  other  specific  and  legal 
remedy,  or  when  it  is  expressly  authorized 
to  be  issued  by  statute.  It  does  not  lie  to 
compel  a  public  officer  t-o  do  any  official  act 
which  the  law  does  not  impose  upon  him,  or 
to  discharge  the  duties  of  his  office  in  a 
manner  not  authorized  by  law,  or  to  do  any 
official  act  whtch  the  law  does  not  expressly 
or  by  implication  require  such  officer  to  per- 
form. Davis  v.  Patterson,  12  Pa.  Super. 
Ct.  479.  In  Com.  ex  rel.  Northeastern 
Rapid  Transit  R.  Co.  v.  Fitler,  136  Pa.  129, 
20  Atl.  424,  this  court,  speaking  through 
Mr.  Justice  Paxson,  said:  "Such  writ  has 
never  been  held  to  be  a  proper  remedy,  ex- 
cept where  there  is  a  clear  legal  right  in 
the  relator,  and  a  corresponding  duty  of 
the  defendant,  and  the  want  of  any  other 
adequate,  appropriate,  and  specific  remedy." 
If  the  relator  has  suffered  any  injury  by 
t)je  plotting  of  the  properties  in  question 
on  the  city  plan,  it  is  because  a  cloud  has 
lieen  cast  upon  his  title,  and  we  are  not 
aware  of  any  authority  for  holding  manda- 
mus to  be  a  proper  remedy  for  removing  a 
cloud  upon  title  to  real  estate. 
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We  agree,  in  part  at  least,  with  the  cob- 
tention  of  counsel  for  appellee,  that  the  city 
had  no  authority  under  the  ordinance  of 
1907  to  plot  upon  the  city  plan  to  prop- 
erties in  question,  so  as  to  have  any  binding 
effect  upon  the  owners  thereof.  Certainly 
no  such  authority  is  conferred  by  the  acta  of 
May  13,  1857  (P.  L.  489),  or  June  24,  1891 
(P.  L.  394).  It  may  be  that  under  the  act 
of  February  2,  1864  (P.  L.  21),  the  board 
of  surveyors  under  the  general  powers  there- 
in delegated,  and  especially  that  relating  to 
the  "planning  of  the  city,"  may  have  the 
authority  to  prepare  for  the  use  and  con- 
venience of  the  city  alone;  general  plans 
having  in  contemplation  park  and  other 
public  improvements.  But  such  plans  would 
have  no  binding  effect  on  anyone,  not  even 
upon  the  city  itself,  which  could  change  the 
plans  at  its  pleasure  before  the  necessary 
legal  steps  had  been  taken  to  appropriate 
and  condemn  the  land  for  park  purposes. 
Such  proceedings  are  purely  statutory,  and 
the  city  has  no  authority  to  appropriate  or 
condemn  lands  unless  authorized  to  do  bo 
by  law.  The  act  of  June  26,  1896  (P.  L. 
349),  confers  upon  cities  of  the  conunon- 
wealth  the  right  "to  purchase,  acquire,  en- 
ter upon,  take,  use,  and  appropriate  pri- 
vate property  for  the  purpose  of  making, 
enlarging,  extending,  and  maintaining-  pub- 
lic parks  within  the  corporate  limits  of  aoch 
cities,  whenever  the  councils  shall,  by  ordi- 
nance or  joint  resolution,  determine  there- 
on." The  act  of  1891  also  empowers  cities 
to  purchase,  take,  and  hold  ground  to  use 
for  the  purpose  of  public  parks.  The  method 
of  procedure  is  set  forth  in  \he  act  of  1895, 
and  it  must  be  followed.  If  the  parties 
cannot  agree  as  to  the  purchase  price,  there 
must  be  an  appropriation  of  the  land  by 
ordinance,  and  the  damages  must  be  ascer- 
tained in  the  manner  set  forth  in  the  act. 
These  acts  evidently  contemplate  an  imme- 
diate appropriation  oif  the  lands  desired  for 
park  purposes,  and  the  ascertainment  of 
damages  as  of  the  date  when  so  appro- 
priated. 

The  ordinance  of  1907  did  not  appropriate 
the  lands  in  question,  and  nothing  done  un- 
der that  ordinance  in  any  way  interfered 
with  the  right  of  the  then  owner,  or  any 
subsequent  purchaser,  to  use  or  dispose  of 
his  property  as  he  thought  proper.  The 
ordinance  of  June  13,  1912,  set  forth  in  the 
answer,  was  the  first  appropriation  of  the 
land  for  park  purposes  upon  the  part  of  the 
city  within  the  meaning  of  the  law.  Under 
the  facts  averred  in  the  answer,  this  was 
a  proper  appropriation,  and  the  city  is 
boiind  by  it.  It  now  remains  for  the  in- 
terested parties  to  have  the  damages  prop- 
erly assessed  as  required  by  the  act.  It  is 
true  this  ordinance  was   passed   after  the 
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present  proceeding  was  instituted,  and  if 
appellee  had  any  clear  legal  right  to  be  en- 
forced bv  a  writ  of  mandamus,  it  would  be 
neoesaary  to  hold  that  the  city  acted  too 
late  to  deprive  the  landowner  of  his  remedy. 
But  mandamus  is  not  a  proper  remedy,  and 
therefore  this  proceeding  cannot  be  sus- 
tained. 

Decree  reversed,  and  petition  dismissed, 
at  the  cost  of  appellee. 


WASHINGTON    SVPRE3CB    COURT. 
(Department  No.  1.) 

LYMAN  HINCKLEY  et  al.,  Respts., 

V. 

CITY  OF  SEATTLE,  Appt. 

(-_  Wash.  — ,  132  Pac.  866.) 

Judgment  —  award  in  eminent  domain 
—  action  for  Injuries  due  to  Improve- 
ment. 

1.  An  award  of  damages  in  an  eminent 
domain  proceeding  to  condemn  a  portion 
of  an  abutting  lot  for  a  slope  in  order  to 
raiM  the  grade  of  a  highway  will  not  pre- 
clude an  action  to  hold  the  municipality 
liable  for  damages  for  injuries  caused  by 
the  buckling  of  the  surface  of  the  lot  and 
the  extension  of  the  slope  because  the  earth 
proved  to  be  unstable  under  the  weight  of 
the  fill. 

Public  ImproTcments  —  Injury  to  prop- 
erty —  ellect  of  change  of  grade. 

2.  The  fact  that  the  owner  of  property 
abutting  on  a  highway  changes  its  surface 
to  adapt  it  to  use  in  connection  with  the 
street  grades  does  not  prevent  his  holding 
the  city  liable  for  injuries  to  it  by  the 
buckling  of  the  surface  in  consequence  of 
a  fill  in  the  street,  although  it  might  not 
have  been  affected  if  it  had  been  left  in  its 

atural  condition. 

(June  13,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiffs' 
property  because  of  a  street  improvement 
constructed  by  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Bradford  and  O.  B. 
^Whlte,  for  appellant: 

All  matters  that  were,  should  have  been. 


might  have  been,  or  could  have  been,  raised 
in  the  condemnation  proceedings,  are  adju- 
dicated and  forever  closed  in  that  judg- 
ment. ^ 

16  Cyc.  923;  State  ex  rel.  Ledger  Pub. 
Co.  V.  Gloyd,  14  Wash.  7,  44  Pac.  103;  Dolan 
V.  Scott,  25  Wash.  217,  66  Pac.  190;  Burke 
V.  Kansas,  118  Mo.  309,  24  S.  W.  48;  Lafay- 
ette V.  Nagle,  113  Ind.  426,  16  N.  £.  3; 
Denver  City  Irrig.  &  W^ater  Co.  v.  Mid- 
daugh,  12  Colo.  434,  13  Am.  St.  Rep.  234, 
21  Pac.  666;  Chicago  k  I.  C.  R.  Co.  v. 
Hunter,  128  Ind.  213,  27  N.  E.  477 ;  Lewis, 
Em.  Dom.  §  866;  Compton  v.  Seattle,  38 
Wash.  614,  80  Pac.  767;  Spokane  Valley 
Land  &  Water  Co.  v.  Jones,  63  Wash.  37, 
101  Pac.  616;  Johnson  v.  Spokane,  72  Wash. 
298,  130  Pac.  341;  Chicago  k  £.  I.  R.  Co. 
V.  Loeb,  118  111.  203,  69  Am.  Rep.  341,  8 
N.  E.  460;  Churchill  v.  Beethe,  48  Neb. 
87,  36  L.R.A.  442,  66  N.  W.  992;  Grant  v. 
Hyde  Park,  67  Ohio  St.  166,  66  N.  E.  891 ; 
Union  Traction  Co.  v.  Pfeil,  39  Ind.  App. 
51,  78  N.  E.  1062;  Gilbert  v.  Savannah,  G. 
k  N.  A.  R.  Co.  69  Ga.  396;  Trogden  v. 
Winona  k  St.  P.  R.  Co.  22  Minn.  198 ;  Kohl 
V.  Hannaford,  6  Ohio  Dec.  Reprint,  306; 
Brown  v.  Greenfield  Twp.  109  Mich.  567, 
67  N.  W.  666;  New  Jersey  I.  k  I.  R.  Co. 
V.  Tutt,  168  Ind.  205,  80  N.  E.  420;  Hord 
v.  Holston  River  R.  Co.  122  Tenn.  399,  135 
Am.  St.  Rep.  878,  123  S.  W.  639,  19  Ann. 
Cas.  331. 

Respondents'  own  acts  materially  and  nat- 
urally contributed  to  the  damage,  and 
hence  they  are  barred  from  any  recovery 
in  this  suit  or  any  similar  suit. 

16  Cyc.  607;  Louisville,  N.  A.  k  C.  R. 
Co.  V.  Boland,  53  Ind.  398;  Williams  v. 
Michigan  C.  R.  Co.  2  Mich.  269,  66  Am. 
Dec.  69;  Hartfield  v.  Roper,  21  Wend.  616, 
34  Am.  Dec.  273,  12  Am.  Neg.  Cas.  293; 
Sanders  v.  Aiken  Mfg.  Co.  7Jl  S.  C.  68,  60 
S.  E.  679;  Easier  v.  Southern  R.  Co.  69  S. 
C.  311,  37  S.  E.  938;  Thomp.  Neg.  §§  176, 
177;  McLeod  v.  Spokane,  26  Wash.  346,  67 
Pac.  74;  Roberts  v.  Spokane  Street  R.  Co. 
23  Wash.  326,  64  L.R.A.  184,  63  Pac.  606. 

Messrs.  Peterson  &  Macbride,  fotr  re- 
spondents : 

The  issue  in  this  case  was  not  adjudicated 
in  the  condemnation  proceeding. 

Casassa   v.    Seattle,   66   Wash.    146,    119 


Note.  —  As  to  liability  of  municipal  cor- 
poration for  injury  to  lateral  support  in 
making  street  improvements,  see  note  to 
Talcott  Bros  v.  Des  Moines,  12  L.R.A.(N.S.) 
696.  As  to  liability  of  railroad  company 
for  removal  of  lateral  support  to  adjoin- 
ing propertv,  see  note  to  Pettit  v.  James- 
town k  F.  R.  Co.  21  L.R.A.(N.S.)  318.  As 
to  whether  condemnation  or  grant  of  land 
for  railroad  right  of  way  carries  right  to 
46  L.R.A.(N.S.) 


lateral  support,  see  note  to  Manning  v. 
New  Jersey  Short  Line  R.  Co.  32  L.R.A. 
(N.S.)  155.  For  removal  of  lateral  support 
as  damage  or  injury  to  property  within 
constitutional  provision  against  taking, 
damaging,  or  injuring  property  for  public 
use  without  compensation,  see  note  to  Far- 
nandis  v.  Groat  Northern  R.  Co.  6  L.R.A. 
(N.S.)    1086. 
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Pac.  13;  Provine  ▼.  Seattle,  69  Wash.  681, 
110  )E>ac.  619. 

The  damage  was  not  caused  by  the  ex- 
cavation made  by  respondents. 

Henley  y.  Wilson,  81  N.  G.  405;  Phares 
V.  Stewart,  9  Port.  (Ala.)  336,  33  Am.  Dec. 
317. 

Chadwfck,  J.,  deliyered  the  opinion  of 
the  court: 

The  material  facts  in  this  case  are  not 
disputed.  The  plaintiffs  are  the  owners  of 
a  lot  extending  from  Dexter  avenue  to  West- 
lake  avenue  in  the  city  of  Seattle.  The  lot 
slopes  from  Dexter  avenue  down  to  West- 
lake  avenue.  The  city  of  Seattle  condemned 
the  right  to  raise  the  grade  of  Dexter  ave- 
nue, to  widen  it  7  feet,  and  to  make  a  bank 
with  a  slope  of  1)  to  1  on  the  property  of 
the  plaintiffs.  Damages  were  assessed  and 
paid  by  the  city,  and  Dexter  avenue  was 
improved  in  accordance  with  the  original 
plans  and  specifications.  After  the  fill  had 
been  made,  the  earth  that  had  been  put  into 
Dexter  avenue  began  to  sink,  and  was  re- 
peatedly filled  by  the  city.  In  the  mean- 
time plaintiffs  had  excavated  that  part  of 
their  lot  abutting  on  Westlake  avenuf:,  so 
as  to  make  it  level  with  that  street.  After 
a  time  the  fill  on  the  Dexter  avenue  side 
of  their  property  began  to  slide  downhill, 
and  the  earth  in  that  part  of  the  lot  that 
had  been  excavated  or  cut  down  to  the  dtreet 
level  bulged  or  buckled.  The  foundation  of 
plaintiffs'  dwelling  house  was  destroyed, 
and  the  house  had  to  be  removed.  We  take 
it  from  the  record  that,  barring  the  push- 
ing down  of  the  fill  or  bank  and  the  buck- 
ling of  that  part  of  the  lot  which  had  been 
cut  to  the  level  of  Westlake  avenue,  there 
was  no  great  change  in  the  contour  of  the 
land.  Plaintiffs  brought  this  action  to  re- 
cover damages.  From  a  verdict  in  their 
favor,  the  city  has  appealed. 

The  first  and  principal  contention  of  the 
city  is  that  all  of  the  issues  raised  in  this 
case  were  adjudicated  in  the  Dexter  avenue 
regrade  case,  and  that  it  is  not  liable  for 
any  damages  which  may  have  been  caused 
by  the  weight  of  the  fill  imposed  upon  re- 
spondents' property. 

Undoubtedly  the  city  believed,  when  it 
drew  its  plans  for  the  regrade  of  Dexter 
avenue,  that  it  had  condemned  enough  land 
for  the  bank,  and  to  sustain  the  fill  it  con- 
templated, and  which  it  thereafter  made  in 
Dexter  avenue,  abutting  plaintiffs*  property. 
Appellant  invokes  the  rule  that  "all  matters 
that  were,  should  have  been,  might  have 
been,  or  could  have  been,  raised  in  the  con- 
demnation proceedings,  are  adjudicated  and 
forever  foreclosed  by  that  judgment."  This 
may  be  admitted,  but  it  does  not  answer  the 
question  whether  a  loss  that  neither  party 
46  L.R.A(N£.) 


had  any  reason  to  anticipate,  and  the  poe- 
sibility  of  which,  if  suggested,  would  have 
been  rejected  as  speculative  and  conjectural 
by  the  trial  court,  can  now  be  compensated 
in  damages.  In  the  case  brought  by  the 
Olympia  Light  &  P.  Go.  v.  Harris,  58  Waah. 
410,  108  Pac.  940,  the  claimant  nndertocA 
to  show  that  a  ridge  which  the  company 
purposed  to  use  as  a  retaining  wall  for  the 
waters  of  a  lake  when  raised  to  a  higher 
level  would  not  successfully  retain  the 
waters,  but  would  permit  of  leakage  or 
seepage,  we  said:  "As  to  whether  it  will 
or  not  is  now  conjectural,  and  must  be  until 
it  is  put  to  the  desired  use.  If  it  then 
should  be  ascertained  that  it  is  ineffectual, 
respondents  have  their  remedy  in  an  action 
where  the  damage  can  be  readily  and  eas- 
ily determined  from  the  physical  facts  then 
existing,  and  not  as  a  matter  of  speculation 
and  conjecture  as  it  must  now  be."  In  the 
Dexter  avenue  condemnation  the  city  pro- 
ceeded regularly.  It  condemned  the  right 
to  raise  the  grade  and  to  make  a  slope  on 
plaintiffs'  property  of  1}  to  1.  It  fixed  this 
ratio,  because  from  experience  it  had  fpund 
it  to  be  sufficient.  On  the  other  hand, 
plaintiffs  gfraded  that  part  of  their  lot 
abutting  on  Westlake  avenue  to  conform 
to  the  established  grade.  This  was  a  law- 
ful thing  to  do,  a  necessary  thing  to  do  if 
the  property  was  to  be  made  available,  and 
a  thing  to  be  anticipated  in  the  natural 
order  of  events.  The  thing  that  waa  not 
anticipated  was  the  sinking  of  the  fill  in 
the  street,  which  had  to  be  backfilled  for  a 
long  time,  and  which  not  only  added  to  the 
weight  of  the  fill,  as  called  for  in  the  plan, 
but  also  pushed  the  slope  further  down  on 
plaintiffs'  property,  and  from  some  cause  or 
combination  of  causes  made  the  earth  on 
the  graded  part  of  the  lot  buckle  up.  An 
engineering  problem  is  presented.  Mani- 
festly a  property  owner  should  not  be  held 
to  the  doctrine  of  rea  judicata  when  he  has 
failed  to  set  up  as  an  item  of  damages 
something  that  was  not  foreseen  by  the  en- 
gineers who  drew  the  plans  for  the  im- 
provement of  Dexter  avenue,  or  those  who 
had  charge  of  the  work. 

We  find  no  hesitation  in  applying  the 
doctrine  of  the  Casassa  Case,  reported  in 
66  Wash.  146,  119  Pac.  13,  to  the  facts  in 
this  case.  There  the  city  assumed  that  a 
1  to  1  slope  would  be  sufficient.  The  prop- 
erty owner  moved  his  house  back  beyond  the 
slope:  "When  the  contractors  for  the  city 
proceeded  with  the  work  of  excavation,  the 
slope  was  not  sufficient  to  hold  the  soil, 
which,  on  account  of  its  character,  slid  into 
the  cut  and  carried  with  it  the  houses, 
which  were  completely  demolished."  A  re- 
covery was  had,  although  it  was  argued,  and 
with  much  force,  that  a  plan  for  a  1  to  1 
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bank,  taking  into  consideration  the  "char- 
acter of  the  soil  and  its  disposition  to 
slide/'  was  patently  deficient,  and  the  con- 
sequent damage  must  have  been  considered 
by  the  jury.  A  condemnation  must  pro- 
ceed along  the  lines  marked  out  by  the  con- 
demnor; the  property  owner  cannot  antici- 
pate, and  will  not  be  heard  to  speculate 
upon,  possible  consequences.  They  must  be 
reasonably  probable.  Olympia  Light  ft  P. 
Co.  V.  Harris,  supra.  Having  in  mind  these 
principles,  we  held  that,  where  the  ''char- 
acter of  the  soil"  was  such  as  to  defeat  the 
estimates  and  the  opinions  of  the  engineers, 
more  land  was  occupied  than  was  contem- 
plated, and  that  additional  damages  could 
be  recovered.  The  damage  sustained  by 
plaintiffs  may  be  justly  attributed  to  a 
physical  condition, — ^the  character  of  the 
underlying  soil.  The  case  of  Provine  v. 
Seattle,  69  Wash.  681,  110  Pac.  619,  is  also 
relied  on.  In  that  case  the  trespass  was 
wilful,  and  the  verdict  could  have  been  sus- 
tained in  any  event;  it  may,  however,  be 
considered  as  authority  to  sustain  the  hold- 
ing that  a  city  cannot  take  more  than  it 
has  paid  for. 

The  Pennsylvania  Railroad  Company,  ''by 
authority  of  law,"  which  we  may  assume, 
for  the  purposes  of  this  case,  is  the  power 
of  eminent  domain,  proceeded  to  construct 
a  connecting  line  over  an  embankment  be- 
tween two  points  on  its  main  track,  for  the 
purpose  of  avoiding  a  dangerous  and  ex- 
pensive curve.  The  company  put  into  the 
embankment  or  fill  about  160,000  cubic 
yards  of  earth  and  other  filling,  when  the 
surface  of  property  owned  by  an  abutting 
owner  irregularly  upheaved,  so  that  his 
building  was  almost  completely  wrecked, 
and  was  deserted  by  his  tenants.  It  was 
the  theory  of  the  complainant  that  the  up- 
heaval was  due  to  the  deposit  of  filling  ma- 
terial upon  soft  ground,  that  the  silt  and 
mud  were  thereby  forced  back  upon  adja- 
cent property,  "or  that  the  filling  material 
itself  moves  upon  and  through  the  mud, 
under  the  surface  of  his  lot  and  up  through 
that  surface,  and  he  insists  that  from  one 
or  the  other  or  both  of  these  causes  the 
surface  of  the  lot  has  been  and  is  being  dis- 
turbed." The  right  to  recover  damages  in 
such  a  case  is  admitted.  Herbert  v.  Penn- 
sylvania R.  Co.  43  N.  J.  Eq.  21,  10  Atl. 
872.  The  same  railroad  company  filled  in 
upon  its  lands  a  quantity  of  earth  and  raised 
an  embankment  of  great  height,  and  there- 
by forced  and  pressed  a  large  quantity  of 
earth  into  and  upon  the  lots  of  another  be- 
neath the  surface  of  the  same,  and  thereby 
upheaved  the  surface  and  caused  the  foim- 
dation  and  walls  of  the  dwelling  house 
thereupon  to  crack  and  topple  over.  Upon 
this  statement  of  facts  it  was  held  that 
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the  complainant  had  a  cause  of  action. 
Costigan  v.  Pennsylvania  R.  Co.  54  N.  J. 
*L.  233,  23  Atl.  810.  In  Roushlange  v.  Chi- 
cago ft  A.  R.  Co.  115  Ind.  106,  17  N.  E. 
198,  a  railway  company  had  received  a  deed 
and  paid  the  consideration  for  land  upon 
which  to  construct  and  operate  its  road. 
The  complaint  alleged:  "That  a  portion  of 
the  land  over  which  the  railroad  was  con- 
structed was  marshy;  that  through  that 
portion  the  railway  company  made  an  em- 
bankment about  12  feet  high;  that  after 
the  road  had  been  used  for  about  six  months 
the  embankment  .  .  .  began  to  sink; 
that,  to  keep  the  grade  up  to  the  original 
height,  the  railway  company  deposited  upon 
the  top  of  the  embankment  a  large  amount 
of  earth,  sand,  and  other  material;  that, 
as  the  same  was  thus  deposited,  the  em- 
bankment kept  sinking  until  the  roadbed 
finally  became  settled  and  solid;  that  a 
large  amount  of  the  earth  and  other  mate- 
rial thus  deposited,  as  it  sank,  spread  and 
extended  under  the  surface  of  the  land  be- 
yond  the  land  of  the  railway  company,  and 
upheaved  the  plaintiff's  land  adjoining  the 
right  of  way  and  rendered  worthless  sev- 
eral acres  of  it." 

We  understand  the  law  of  eminent  do- 
main to  be  the  same,  whether  it  is  invoked 
by  a  city  or  by  a  public  service  corporation, 
and  this  case  is  strangely  like  the  one  at 
bar.  There  the  rule  is  laid  down,  as  it  has 
been  often  declared  in  this  state,  that,  in 
considering  the  damages  to  be  assessed,  the 
value  of  the  land  appropriated  should  be 
considered,  together  with  any  injury  to  the 
residue  of  the  land  naturally  resulting,  or 
that  might  reasonably  be  expected  to  re- 
sult, from  the  appropriation  and  construe- 
tion  of  the  road  in  a,  proper  manner.  In 
passing  upon  the  main  question  the  court 
said:  "The  real  question  in  the  case  before 
us  is  not  one  of  negligence,  but  of  an  en- 
croachment upon  land  outside  of  the  com- 
pany's right  of  way.  When  the  company 
discovered  that  its  roadbed  was  sinking, 
could  it,  without  making  compensation,  or 
the  payment  of  damages,  have  gone  upon 
appellant's  land  and  constructed  walls  or 
banks  to  prevent  the  roadbed  from  sinking 
and  spreading?  Clearly  not.  That  it  did 
not  do,  but, 'what  in  effect  was  the  same 
thing,  it  filled  in  earth  and  other  materials 
until  the  embankment  spread  out  beyond 
the  right  of  way  upon  appellant's  adjoin- 
ing lands,  and  upheaved  the  surface  and 
caused  the  injury  described  in  the  com- 
plaint. It  may  be  that  the  company  had 
no  knowledge  that  the  filling  would  cause 
the  spreading  of  the  embankment  and  the 
upheaval  of  appellant's  land.  Whether  or 
not  it  had  such  knowledge  is  not  stated  in 
the  complaint;  nor  do  we  think  that  it  is 
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material  in  this  case.  By  reason  of  the 
filling  upon  the  embankment  it  was  caused 
to  spread  upon  appellant's  land,  and 
caused  the  injury.  That  the  railway  com- 
pany may  have  had  no  knowledge  that  the 
filling  would  cause  the  injury  is  not  suffi- 
cient to  exonerate  it  from  liability.  The 
fact  remains  that  appellant  granted  to  the 
railway  company  a  strip  of  land  upon  which 
to  construct  and  operate  Us  road,  and  it 
has  so  constructed  it  as  to  make  it  rest, 
not  only  upon  the  strip  thus  granted,  but 
also  upon  his  adjoining  land  not  granted. 
The  railway  company  is  thus  occupying 
land  which  was  not  granted  to  it,  and  which 
neither  party  intended  should  be  either 
granted  to  it  or  occupied  by  its  road.  The 
road  is  no  less  an  encroachment  upon  ap- 
pellant's land  because  its  foundation  is  be- 
neath the  surface.  That  fact  might  affect 
the  amount  of  damages,  but  it  does  not  alter 
the  rights  of  the  parties.  The  railway  com- 
pany had  a  right  to  construct  its  road  upon 
the  strip  of  land  granted,  but  it  has  no 
right  to  occupy  additional  land  without 
compensation  or  the  payment  of  damages. 
The  strip  of  land  was  granted  before  the 
road  was  constructed,  and  lience  the  con- 
sideration paid  must  be  presumed  to  have 
been  measured  by  the  value  of  the  land 
granted  and  the  anticipated  damages,  in  the 
light  of  surrounding  circumstances  and  the 
knowledge  of  the  parties  at  that  time.  It 
surely  was  not  intended  at  that  time  that 
the  roadbed  should  cover  and  rest  upon  land 
outside  of  the  strip  granted.  Nor  could  it 
have  been  anticipated  that  in  the  construc- 
tion of  the  road  land  outside  of  the  right 
of  way  would  be  occupied  by  the  roadbed 
•or  any  portion  of  it.  It  would  not  be  rea- 
sonable, therefore,  to  assume  that,  in  fixing 
the  compensation,  the  parties  included  dam- 
ages for  such  encroachment.  Had  the  strip 
of  land  been  taken  by  condemnation  Instead 
of  by  grant,  the  commissioners  or  jury,  in 
assessing  the  damages,  could  not  have  in- 
cluded damages  from  such  encroachment: 
First,  because  they  could  not  have  assumed 
that  the  railway  company  would  voluntar- 
ily so  construct  its  road  as  to  make  it  rest 
partially  upon  land  outside  of  the  right  of 
way.  To  have  assumed  that,  and  to  have 
assessed  damages  accordingly,  wpuld  have 
been  to  assume  that  the  railway  company 
would  commit  a  trespass,  and  to  have  as- 
sessed, in  advance,  damages  resulting  from 
such  trespass.  Second,  because  they  could 
not  have  known  in  advance  that  the  result 
of  the  fill  would  be  to  cause  the  embank- 
ment to  so  spread  as  to  encroach  upon  ap- 
pellant's land  and  cause  injury.  Such  an 
injury  could  not  reasonably  have  been  ex- 
pected to  result  from  the  proper  construc- 
tion of  the  road.  It  will  not  be  presumed 
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that  the  parties  included  in  the  price  agreed 
upon  at  the  time  of  and  for  the  grant  any 
amount  for  injuries  which  could  not  prop- 
erly have  been  considered  by  the  eommis- 
sioners  and  jury,  had  the  right  of  way  been 
taken  by  condemnation  proceedings." 

To  further  sustain  its  position  that  the 
damages  now  claimed  cannot  be  recovered  in 
another  suit,  the  city  cites  and  relies  upon 
the  following  cases:  Compton  v.  Seattle,  38 
Wash.  614,  80  Pac.  767;  Johnson  v.  Spo- 
kane, 72  Wash.  298,  130  Pac.  341;  Car- 
penter-McNeill Invest.  Co.'  v.  Spokane,  — 
Wash.  — ,  131  Pac.  823;  and  for  the  sake 
of  future  reference  the  case  of  Grosshoff  t. 
Spokane,  —  Wash.  — ,  132  Pac.  643,  may 
be  added.  In  the  Compton  Case  the  court 
held  that  the  matters  sought  to  be  litigated 
in  the  principal  case  were  actually  litigated 
in  the  condemnation  case.  In  the  Jolinson 
Case  the  item  sought  to  the  recovered  was 
on  account  of  the  lowering  of  the  surface 
of  the  street,  and  the  court  held,  as  it  held 
in  the  Grosshoff  Case,  that  this  was  a  ques- 
tion that  was  open  to  the  plaintiff,  and 
might  have  been  litigated  in  the  condemna- 
tion suit.  In  the  Carpenter-McNeill  Case 
the  work  which  it  was  alleged  waa  negli- 
gently performed  had  been  done  at  the  time 
the  condemnation  suit  was  tried.  It  was 
accordingly  held  that  the  plaintiff  could 
have  set  up  in  that  suit  all  damages  claimed 
by  him,  not  only  on  account  of  the  physi- 
cal change  of  the  grade,  but  all  that  had 
resulted  from  the  manner  in  which  the 
work  was  done.  The  corner  stone  of  that 
case  was  the  statute  (Rem.  &  Bal.  Code,  § 
7820).  We  find  nothing  in  these  cases  that 
would  defeat  the  right  of  these  plaintiffs  to 
recover. 

Tliere  are  other  assignments  of  error  predi- 
cated upon  the  instructions.  The  pleadings 
were  drawn  upon  the  theory  of  negligence, 
and  the  plea  of  contributory  negligence  was 
tendered  as  a  defense.  Upon  the  oral  argu- 
ment it  seemed  to  be  conceded  by  all  parties 
that  this  is  not  a  case  of  negligence.  If  it 
were  so,  we  would  hold  that  the  plaintiffs 
were  not  guilty  of  contributory  negligence 
in  excavating  that  part  of  their  lot  abutting 
on  Westlake  avenue. 

We  have  not  overlooked  the  contention  of 
the  city  that,  if  the  property  had  been  left 
in  its  natural  condition,  there  would  have 
been  no  disturbance.  This  is  not  sound. 
City  property  located  upon  the  slope  of  a 
hill  must  ordinarily  be  put  to  some  use, 
and,  if  necessary,  must  be  cut  or  filled.  As 
hereinbefore  suggested,  the  owner  cannot  be 
held  negligent  or  his  recovery  defeated  if  he 
pursues  his  lawful  right;  otherwise  the  law 
would  demand  that  all  property  taken  or 
damaged  for  a  public  use  be  bought  out- 
right. 
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The  case  was  not  tried  upon  a  correct 
theory  of  the  law,  but  we  are  satisfied  that 
plaintiffs  are  entitled  to  a  judgment  against 
the  defendant,  and  the  amount  of  the  ver- 
dict not  being  seriously  challenged,  we  will 
not  discuss  the  questions  raised  on  the  in- 
structions. 

Affirmed. 

Crowy  Ch.  J.  and  Gose,  Mount,  and 
Parker,  JJ.,  concur. 

Petition  for  rehearing  denied. 


BflSSOURI   SUPREMG   COURT. 
(In  Banc.) 

WILLIAM  CAPP  ct  al.,  Respts., 

V. 

CITY  OF  ST.  LOUIS,  Appt. 

(—  Mo.  — ,  168  S.  W.  616.) 

Ifegllgence  ^  dangerous     premises  ^ 
public  parks  ^  turntable  cases.' 

1.  The  conditions  necessary  to  liability 
under  the  doctrine  of  the  turntable  cases 
are  not  necessary  to  hold  a  municipality 
liable  for  the  death  of  sT  child  drowned  in  a 
dangerous  pond  in  a  public  park,  where 
it  had  a  perfect  right  to  play. 

Municipal  corporation  —  unsafe  condi- 
tion in  park  ^  negligence. 

2.  A  municipal  corporation  may  be  found 
i^^lig^nt  in  maintaining  in  a  public  park, 
where  many  children  resort  to  play,  a  pond 
several  feet  deep  formed  in  a  small  stream 
in  which  they  are  in  the  habit  of  wading, 
by  water  from  a  storm  sewer  which  tlie 
municipality  turned  into  the  stream,  so  as 
to  render  it  liable  for  the  death  of  a  child 
drowned  while  playing  there. 

£Tidenoe  —  sufficiency  ^  presumption 
as  to  death. 

3.  That  a  boy  is  not  shown  to  have  been 
drowned  in  the  pond  where  his  body  was 
found  does  not  justify  the  sustaining  of  a 
demurrer  to  evidence  in  an  action  against 
the  one  responsible  for  the  maintenance  of 
the  pond,  where  he  was  last  seen  wading  in 
the  stream  a  short  distance  above  the  pond, 
where  the  water  was  only  a  few  inches 
deep,  on  the  theory  that  he  may  have 
drowned  in  the  stream  and  his  body  been 
washed  into  the  pond. 

(Lamm,  Ch.  J.,  and  Graves  and  Brown,  J  J., 

dissent.) 

(June  2,  1913.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  City  of  St. 
Louis  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  the  death 
of  their  minor  son,  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lambert  K.  'Walther  and,  Wil- 
liam £.  Baird,  for  appellant: 

If  an  injury  may  have  resulted  from  more 
than  one  cause,  for  one  of  which,  and  not 
the  other,  the  defendant  is  liable,  it  must 
be  shown  with  reasonable  certainty  that  the 
cause  for  which  the  defendant  may  be  liable 
produced  the  result,  and  if  the  evidence 
leaves  it  to  conjecture,  the  question  cannot 
be  submitted  to  the  jury. 

Warner  v.  St.  Louis  &  M.  River  R.  Co. 
178  Mo.  125,  77  S.  W.  67;  Epperson  v.  Postal 
Teleg.  Cable  Co.  155  Mo.  346,  50  S.  W.  795, 
55  S.  W.  1050;  Smith  v.  First  Nat.  Bank, 
99  Mass.  605,  97  Am.  Dec.  50,  1  Am.  Neg. 
Cas.  523;  Searles  v.  Majihattan  R.  Co.  101 
N.  Y.  661,  6  N.  E.  66. 

Messrs.  Taylor  R.  Young  and  WiUard 
H.  Guest,  for  respondents: 

Defendant  owed  plaintiffs  the  duty  to  ex- 
ercise ordinary  care  in  the  maintenance  of 
Forest  park,  to  keep  it  free  from  the  nui- 
sance complained  of. 

Carey  v.  Kansas  City,  187  Mo.  715,  70 
L.R.A.  65,  86  S.  W.  438;  Barthold  v. 
Philadelphia,  154  Pa.  109,  26  Atl.  304;  Indi- 
anapolis V.  Emmelman,  108  Ind.  530,  58  Am. 
Rep.  65,  9  N.  E.  155;  Price  v.  Atchison 
Water  Co.  58  Kan.  551,  62  Am.  St.  Rep.  625, 
50  Pac.  450,  3  Am.  Neg.  Rep.  392;  Pekin 
V.  McMahon,  154  111.  141,  27  L.R.A.  206,  45 
Am.  St.  Rep.  114,  39  N.  E.  484;  Sioux  Citj 
&  P.  R.  Co.  V.  Stout,  17  Wall.  661,  21  L.  ed. 
748;  Edmondson  v.  Moberly,  98  Mo.  523,  11 
S.  W.  990;  Lowe  v.  Salt  Lake  City,  13  Utah, 
91,  57  Am.  St.  Rep.  708,  44  Pac.  1050; 
Schmidt  v.  Kansas  City  Distilling  Co.  90 
Mo.  294,  69  Am.  Rep.  16,  1  S.  W.  865,  2  S. 
W.  417;  Straub  v.  St.  Louis,  175  Mo.  413, 
75  S.  \\\  100,  14  Am.  Xt-g.  Rop.  384:  Will- 
iams, Mun.  Liability  for  Tort.  §  184. 

It  will  be  presumed,  until  the  contrary 
is  shown  (and  that  burden  was  on  defend- 
ant), that  deceased  would  not  have  deliber- 
ately waded  beyond  his  depth,  but  rather 
fell  off  the  steps  and  was  drowned  while 
playing  thereon  with  his  companion  Ulrich, 
who  was  at  the  same  time  also  drowned  in 
the  same  pool. 

Buesching  v.  St.  I^uis  Gaslight  Co.  73 
Mo.    219,   39   Am.    Rep.    503;    Lancaster    v. 


Note.  ^  As   to    liability   of   municipality  '  Capp  v.  St.  Lot'TS  did  not  involve  the  doc- 
for   injuries   through   unsafe   conditions   in    trine   of    attractive    nuisance,    attention    is 


parks  or  public  grounds  other  than  streets, 
see  note  to  Bisbing  v.  Asbury  Park,  33 
L.R.A.(N.S.)    523. 

'Although,  as  pointed  out  in  the  opinion, 
46  L.R.A.(N.S.) 


here  called  to  the  note  in  19  L.R.A.(N.S.) 
1143,  setting  out  cases  involving  the  ap- 
plicability of  that  doctrine  to  ponds. 
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Washington  L.  Ins.  Co.  62  Mo.  121;  Weigh- 
man  v.  St.  Louis,  I.  M.  &  S.  R.  Go.  223  Mo. 
718,  123  S.  W.  38;  McGahan  v.  St.  Louis 
Transit  Co.  201  Mo.  607,  100  S.  W.  601; 
Eckhard  v.  St.  Louis  Transit  Co.  100  Mo. 
613,  89  S.  W.  602. 

Even  if  this  were  not  the  law,  defendant 
would  still  be  liable,  as  the  water  above 
and  below  this  pool  for  a  distance  of  over 
1,000  feet  was  only  from  1  foot  to  15  inohes 
in  depth;  defendant  having  admitted  in  its 
answer  that  deceased  was  drowned  while 
wading  in  the  River  Des  Peres. 

Indianapolis  v.  Emmelman,  108  Ind.  630, 
58  Am.  Rep.  66,  9  N.  E.  165;  Pekin  v.  Mc- 
Mahon,  154  HI.  141,  27  L.RA.  206,  45  Am. 
St.  Rep.  114,  39  N.  E.  484;  Linnberg  v. 
Ifock  Island,  157  HI.  App.  627. 

Per  Onrlam: 

llie  following  attached  opinion,  written 
by  Woodson,  J.,  in  division,  was  adopted 
by  the  court  in  banc  All  concur,  except 
Lamm,  Ch.  J.,  and  Graves  and  Brown, 
JJ. 

Woodson,  J.,  filed  the  following  opinion : 

The  plaintiffs  brought  this  suit  in  the  cir- 
cuit court  of  the  city  of  St.  Louis  against 
the  defendant  to  recover  the  sum  of  $10,000 
damages  sustained  by  them  on  account  of 
the  death  of  their  minor  son,  Cecil  Capp, 
caused  by  the  alleged  negligence  of  the  city 
in  not  properly  -  guarding  a  pool  of  water 
(which  will  be  presently  described)  in  Forest 
park,  in  which  the  deceased  fell  and  was 
drowned.  A  trial  was  had  before  the  court 
and  a-  jury,  and  after  hearing  the  evidence 
and  the  instructions  of  the  court,  the  jury 
found  the  issues  for  the  plaintiffs,  and  as- 
sessed their  damages  at  $2,500.  Upon  the 
verdict  of  the  jury,  the  court  rendered  judg- 
ment for  the  plaintiffs,  and  after  taking  the 
proper  preliminary  steps  therefor,  the  de- 
fendant duly  appealed  the  cause  to  this 
court. 

No  question  is  raised  as  to  the  sufficiency 
of  the  pleadings,  and  we  will  therefore  pass 
them  by.  The  facts  are  practically  undis- 
puted, and  are  as  follows: 

The  plaintiffs  were  husband  and  wife,  and 
the  deceased  was  their  lawful  son.  The  city 
of  St.  Louis  is  a  municipal  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Missouri,  known  as  the  "Scheme 
and  Charter."  That  Forest  park  is  a  pub- 
lic park  belonging  to,  and  was  under  the 
management  and  control  of,  the  city. 
Through  the  park  ran  a  small  stream  of 
water  known  as  the  "River  Des  Peres." 
Many  years  prior  to  the  happening  of  this 
unfortunate  incident,  the  citv  constructed 
what  is  known  in  the  record  as  "Euclid  Ave- 
nue storm  sewer.*'  which  drained  a  large  part 
of  the  city  of  St.  Louis,  as  well  as  a  con- 
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siderable  part  of  the  territory  of  St«  Louis 
county,  which  emptied  into  the  River  Des 
Peres  at  a  point  in  the  park  where  the  de- 
ceased was  drowned.  The  park  was  large, 
having  an  area  of  more  than  1,400  acres, 
and  said  river,  in  its  ordinary  stages,  was 
insignificant,  no  larger  than  an  ordinary 
creek,  but  in  times  of  storm,  the  waters 
thereof,  accompanied  with  those  of  said 
sewer,  became  and  were  a  mighty  torrent, 
swift^  turbulent,  and  terrible  in  its  flow  to 
the  Merricac  and  to  the  ''Father  of  Waters." 
At  the  junction  of  said  sewer  with  said 
river,  the  waters  of  the  former  in  full  flow 
had,  many  years  prior  to  the  accident, 
washed  out  the  bed  of  the  river,  and  there- 
by caused  to  exist  therein  an  excavation 
about  60  feet  in  diameter  and  of  a  depth 
varying  from  a  few  inches  at  the  outer 
margin,  to  some  10  or  12  feet  in  the  center, 
which  for  years  had  been  filled  with  water 
and  refuse  from  said  sewer  and  river.  At 
the  junction  of  the  river  and  the  sewer,  the 
outlet  thereof  is  about  10  feet  in  breadth 
and  14  in  height,  with  perpendicular  walla 
constructed  of  stone  with  cap  rocks  on  top 
which  are  about  18  inches  higher  than  the 
adjacent  surface  of  the  ground.  Immediate- 
ly adjacent  to.  the  mouth  of  the  sewer,  there 
are  four  stone  steps  12  feet  long  and  6 
inches  thick,  leading  therefrom  down  to  the 
water,  two  of  which  are  generally  covered 
with  the  water  of  the  pool,  and  the  other 
two  are  above  the  water  line. 

The  River  Des  Peres  is  wholly  unguarded 
in  its  entire  length,  as  it  passes  through  the 
park;  and  boys  and  children,  with  the  knowl- 
edge, if  not  the  acquiescence,  of  the  city, 
have  been  in  the  constant  habit  of  wading^ 
in  the  bed  of  said  river,  from  early  spring 
until  late  fall,  and  to  skate  thereon  in  the 
winter  time.  The  park  is  one  of  the  great 
public  resorts  of  the  world,  constantly  fre- 
quented by  many  men,  women  and  chUdren. 
The  Worid's  Fair  was  held  therein  in  1904, 
which  was  visited  by  millions  of  people, 
and  it  has  continued  to  be  the  greatest  pub- 
lic resort  of  the  city  ever  since.  It  is  highly 
improved,  carefully  attended  and  eared  for, 
constantly  guarded  and  policed,  by  and  at 
the  great  cost  of  the  city.  Some  200  feet 
from  the  mouth  of  the  sewer,  there  is  a 
fine  spring,  and  a  path  leading  therefrom 
to  the  Lindall  boulevard  and  Kingshighway 
entrances  to  the  park,  which  pass  within 
a  few  feet  of  the  mouth  of  said  sewer.  This 
was  the  most  frequented  part  of  the  park. 

The  last  time  the  deceased  was  seen  alive 
was  July  10,   1008,   when  he  and  another 

boy  named  Ulrich,  about  the  same 

age,  were  seen  by  a  mounted  policeman 
named  Hutton,  wading  in  said  river  about 
100  feet  above  said  pool.  On  or  about  the 
12  th  day  of  July,  the  body  of  Ulrich  was 
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dlsooYered  floating  in  said  pond,  and  when 
the  father  of  Cecil  Capp  heard  of  that  fact, 
knowing  that  the  deceased  and  Ulrich  left 
home  together,  he  began  to  search  the  pond 
for  his  son,  with  the  result  that  on  the  15th 
o£  July,  he  found  the  body  of  his  son  there- 
in. Both  of  them  had  been  drowned.  When 
discovered,  the  pants  of  the  deceased  were 
rolled  up  as  far  as  they  could  be,  and  there 
was  some  evidence  which  tended  to  show 
that  the  sleeves  of  his  shirt  were  likewise 
rolled  up.  The  evidence  also  showed  that 
boys  and  children  generally  were  in  the 
habit  of  wading  in  said  river,  and  were  in 
the  habit  of  fishing  for  crawfish  therein,  and 
playing  in  and  about  the  mouth  of  the 
sewer  and  on  the  steps  mentioned.  Such 
additional  facts  as  may  be  necessary  for  a 
proper  disposition  of  the  case  will  be  con- 
sidered in  the  course  of  the  opinion. 

L  The  city  assigns  but  two  errors  in  its 
brief,  but  discussed  a  third  in  the  oral  argu- 
ment of  the  case  in  this  court,  namely,  that 
there  was  no  evidence  of  negligence  on  the 
part  of  the  city  in  keeping,  managing,  and 
controlling  the  park.  We  will  consider  this 
question  first,  but  preliminary  thereto  it 
should  be  borne  in  mind  that  the  public 
parks  of  the  cities,  while  designated  for  the 
use  of  all  classes,  nevertheless  it  is  common 
knowledge  that  they  are  in  fact  more  gener- 
ally used  and  occupied  by  the  middle  and 
poorer  classes  of  our  citizens,  who  have  not 
the  means  to  justify  them  in  going  to  the 
mountains,  the  seashore,  or  foreign  coun- 
tries for  rest  and  recreation,  as  is  the  cus- 
tom and  practice  of  the  wealthy  and  more 
fortimate  class. 

During  the  open  and  warm  seasons  of  the 
year  the  parks  are  usually  filled  with  the 
women  and  minor  children  of  the  poor,  and 
especially  the  latter,,  who  are  usually  sent 
there  alone  for  safety,  recreation,  and 
amusement,  while  their  parents  are  down 
town  earning  their  bread  by  the  sweat  of 
their  faces.  One  of  the  most  important,  if 
not  the  principal,  quality  or  beneficial  ele- 
ment of  a  public  park,  is  the  safety  it 
throws  around  the  unprotected  youth  and 
indiscreet  of  the  state,  placed  therein  by 
their  toiling  parents,  chiefly  for  the  safe- 
guards supposed  to  be  thrown  around  them, 
and  incidentally  for  play  and  recreation, 
while  they,  the  parents,  earn  a  living  for 
themselves  and  children.  Were  it  not  for 
the  supposed  safety  of  the  parks,  the  poor 
of  the  cities  would  be  compelled  to  either 
personally  guard  their  minor  children,  which 
would  materially  impair  their  earning 
power,  or  they  would  have  to  turn  their 
children  loose  upon  the  public  streets  of 
the  city,  where  they  would  be  constantly 
liable  to  come  in  contact  with  the  numerous 
vices  and  dangerous  agencies  ever  present 
46  L.K.A.(N.S.) 


therein.  It  is  largely  for  this  protection 
of  life  and  limb,  and  the  separation  of  the 
youth  of  the  country  from  vice  and  dan- 
gers, that  these  parks  are  created  and  main- 
tained at  such  enormous  cost  and  expense 
to  the  cities  and  people  of  the  state,  with- 
out which  they  would  be  absolutely  worth- 
less. That  being  unquestionably  true,  the 
public  parks  of  the  cities  should  be  main- 
tained in  a  reasonably  safe  condition  for 
those  who  frequent  and  use  them,  and  es- 
pecially for  the  unprotected  youth. 

The  evidence  is  undisputed  that  the  city 
of  St.  Louis  created  and  maintains  this  in- 
excusable nuisance,  which  is  a  constant 
menace  to  the  lives  of  the  children  who 
visit  Forest  park.  Common  sense  and  com- 
mon experience  teach  us  that  this  inexcus- 
able nuisance  can  be  abated  at  a  trifling 
expense  to  the  city,  probably  at  a  sum  not 
to  exceed  one  half  of  the  cost  of  defending 
this  suit;  and  why  should  it  not  be  done? 
It  has  already  claimed  for  its  vicious  reward 
the  lives  of  two  bright  and  innocent  boys, 
who  were  as  sweet,  near,  and  dear  to  their 
parents  as  our  children  are  to  us.  But  no, 
echoes  the  city,  through  the  voice  and  pen 
of  her  able  and  worthy  city  counselor,  I 
will  maintain  this  horrible  nuisance,  right 
in  the  heart  of  the  principal  playground  of 
the  children  of  the  metropolis  of  this  state, 
which  is  giving  forth  its  offensive  odors  and 
sickly  and  deadly  germs  every  day  and 
night  of  its  existence,  to  say  nothing  of  its 
ever-yawning  mouth,  ever  ready  to  swal- 
low up  the  body  of  any  and  all  children 
who  may  happen  perchance  to  play  thereat, 
or  who  may  wade  into  its  unknown  depth, 
but  well-known  filth  and  slime. 

And  in  this  connection  it  might  be  said 
that  much  confusion  has  been  injected  into 
this  class  of  cases  by  applying  to  it  the  doc- 
trine applicable  to  the  turntable  cases.  That 
rule  has  no  application  whatever  to  this 
case,  or  to  the  class  to  which  it  belongs.  In 
this  class  the  injury  occurred,  and  of  neces- 
sity must  occur,  at  a  place  where  the  in- 
jured party  had  both  the  legal  and  moral 
right  to  be,  while  in  the  turntable  cases 
the  injury  occurred,  and  of  necessity  must 
have  occurred,  on  private  property,  a  place 
where  the  injured  person  had  no  legal  right 
to  be,  but  was  induced  to  go  there  by  an 
attractive  piece  of  machinery  or  other  mat- 
ters equally  attractive  to  children. 

The  confusion  mentioned  grows  out  of  the 
fact  that  there  is  another  class  of  cases 
akindred  to  this,  where  the  injury  occurs 
upon  private  property,  namely,  in  the  reser- 
voirs of  waterworks  of  the  municipalities  of 
the  country,  or  in  other  private  ponds  and 
pools  of  water.  In  those  cases  the  injured 
child  is  concededly  a  trespasser,  but  is  at- 
tracted there  by  the  water  of  the  reservoir, 
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pool,  or  pond,  which  the  owner  knows  will 
instinctively  attract  children;  and  in  some 
of  the  states,  even  in  the  latter  class,  the 
injured  party  or  his  representative  is  per- 
mitted to  recover,  while  in  others  that  right 
is  denied.  The  authorities  supporting  the 
latter  class  are  cited  as  authorities  in  the 
class  to-  which  the  case  at  bar  belongs,  for 
the  reason  that  if  a  recovery  can  be  had 
in  the  former,  where  the  injured  party  is  a 
trespasser,  then  a  fortiori  a  recovery  should 
be  had  in  this,  the  latter,  where  the  injured 
party  had  a  lawful  right  to  be. 

In  this  case,  the  son  of  the  plaintiffs  lost 
his  life  in  a  pool  of  water  located  in  a  pub- 
lic park,  a  place  where  the  child  had  the 
right  to  be;  but  the  record  fails  to  show 
that  either  the  boy  or  his  parents  had  any 
knowledge  of  the  depth  of  the  pool.  So  in 
the  consideration  of  this  case,  care  should 
be  taken  so  as  not  to  confuse  the  principles 
of  law  governing  it  with  those  controlling 
the  turntable  cases,  for  the  obvious  reidson 
that  one  might  be  entitled  to  a  recovery  in 
this  class,  and  not  in  that. 

Returning  to  the  contention  of  counsel, 
previously  stated,  namely,  that  the  record 
contains  no  evidence  of  negligence  on  the 
part  of  the  city,  the  uncontradicted  evidence 
shows  that  Forest  park  was  a  public  resort 
for  men,  women,  and  children,  and  that 
thousands  visited  it  daily,  and  especially 
children,  boys,  and  girls;  also  that  they 
were  in  the  habit  of  wading,  playing,  and 
fishing  in  said  river,  and  playing  on  and 
about  the  steps  at  the  mouth  of  the  sewer, 
where  there  was  a  pool  of  water  from  8  to 
12  feet  deep  in  the  center.  This  pool  was 
caused  by  the  waters  of  the  stream  flowing 
down  and  over  the  steps  mentioned,  and 
washing  the  dirt  and  soil  from  the  bed  of 
the  river,  thereby  making  an  excavation 
therein  which  filled  up  with  the  waters 
thereof.  This  pool  had  existed  for  years, 
and  unquestionably  the  city  had  knowledge 
of  its  existence,  which  the  evidence  shows 
could  have  been  filled  up  or  guarded  at  a 
very  small  cost.  The  park  being  a  public 
place,  and  containing  this  unguarded  pool 
of  water,  and  frequented  by  many  children, 
young  and  indiscreet,  at  the  invitation  of 
the  city,  who  we  all  know  are  greatly  at- 
tracted by  pools  of  water,  bubbling  brooks, 
and  running  streams,  made  the  situation 
highly  attractive  and  dangerous  to  any  and 
all  children  who  might  approach  the  place 
and  play  in  or  about  the  stream  and  pool. 

That  evidence,  in  my  opinion,  was  suf- 
ficient to  warrant  the  court  in  submitting 
to  the  jury  the  question  whether  or  not  said 
conduct  of  the  citv  was  such  as  an  ordi- 
narily  prudent  person  would  have  done  under 
similar  circumstances.  If  it  was,  then  the 
city  was  not  liable  for  the  damages  done; 
4fi  L.R.A.(N.S.) 


if,  upon  the  contrary,  it  was  not,  then  the 
city  was  liable.  That  was  a  question  of 
fact  which  the  trial  court,  in  my  opinion, 
properly  submitted  to  the  jury,  which  I  be- 
lieve is  supported  by  the  following  author- 
ities: Williams,  Mun.  Liability  for  Tort, 
§  184;  Carey  v.  Kansas  City,  187  Mo.  715,  70 
L.R.A.  65,  86  S.  W.  438;  Barthold  v.  Phila- 
delphia, 154  Pa.  109,  26  Atl.  304;  Indian- 
apolis V.  Emmelman,  108  Ind.  530,  58  Am. 
Rep.  65,  9  N.  E.  155;  Pekin  v.  McMakon, 
154  HI.  141,  27  L.R.A.  206,  45  Am.  St.  Rep, 
114,  39  N.  E.  484;  Price  v.  Atchison  Water 
Co.  58  Kan.  551,  62  Am.  St.  Rep.  ^5,  50 
Pac.  450;  Sioux  City  &  P.  R.  Co.  v.  Stont, 
17  Wall.  661,  21  L.  ed.  745;  Edmondson  v. 
Moberly,  98  Mo.  623,  11  S.  W.  990;  Lowe  ▼. 
Salt  Lake  City,  13  Utah,  91,  57  Am.  St.  Rep. 
708,  44  Pac.  1050;  Schmidt  v.  Kansas  City 
Distilling  Co.  90  Mo.  loc.  cit.  294,  59  Am. 
Rep.  16,  1  S.  W.  865,  2  S.  W.  417;  Straub  v. 
St.  Louis,  175  Mo.  413,'  75  S.  W.  100,  14 
Am.  Neg.  Rep.  384. 

In  the  case  of  Carey  v.  Kansas  City,  187 
Mo.  715,  70  LJI.A.  65,  86  S.  W.  438,  the  city 
owned  and  converted  a  part  of  a  block  of 
ground  on  which  was  located  its  water  reser- 
voir, into  a  public  park,  and  on  a  level  with 
the  coping  of  the  reservoir  wall,  the  city 
built  a  walk  or  park  way,  and  on  the  outer 
edge  of  the  coping  it  built  a  wire  fence  4i 
feet  high.  While  the  eleven -year- old  son  of 
the  plaintiffs  was  playing  in  and  about  the 
premises,  he  fell  into  the  reservoir  and  was 
drowned.  This  court,  in  a  unanimous  opin- 
ion written  by  Judge  Fox,  held  that  the 
care  required  of  the  city  was  that  care 
which  an  ordinarily  prudent  person  would 
have  exercised  under  similar  circumstances. 
But  under  the  facts  of  that  case,  the  court 
further  held,  and  properly  so,  that  the  city 
was  under  no  legal  obligation  to  construct  a 
fence  around  the  reservoir,  which  would  be 
impossible  for  boys  to  climb  over,  but  only 
such  a  fence  as  would  prevent  children  who 
had  reasonable  respect  for  the  wishes  of  the 
owner  of  the  property,  from  trespassing 
upon  it.  That  case  clearly  holds,  and  prop- 
erly so,  that  the  law  imposes  upon  Kansas 
City  the  imperative  duty  of  keeping  the 
public  parks  thereof  in  a  reasonably  safe 
condition  for  persons  using  the  same  for 
pleasure,  amusement,  or  recreation,  and 
especially  for  children  while  engaged  in 
their  innocent  sports,  plays,  and  recreations. 

In  the  case  of  Barthold,  the  supreme  court 
of  Pennsylvania  tersely  stated  the  law  and 
facts  as  follows:  "Turning  therefore  to  the 
evidence,  we  find  it  was  shown  that  the  pool 
or  well  in  which  the  plaintiff's  son  lost  his 
life  was  upon  ground  acquired  by  the  city 
some  six  months  before  the  accident,  for 
the  purpose  of  adding  it  to  Fairmount  park. 
It  was  not  only  upon  the  public  grounds,  but 
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was  open  of  access  to  persons  of  all  ages. 
The  wall  that  enclosed  it  was  lower  than 
the  surrounding  surface.  The  plaintiff's 
son  came  to  the  pool  to  wash  his  shoes, 
and  sat  down  upon  a  stone  which  was  part 
of,  Or  was  lying  upon,  this  wall.  The  stone 
tipped  under  his  weight,  and  he  fell  back- 
ward into  the  water  and  was  drowned. 
The  stone  on  which  \e  sat  fell  at  the  same 
-time  into  the  pool.  Whether  it  was  the 
exercise  of  proper  care  on  the  part  of  the 
city  to  leave  this  pool  for  six  months  in  the 
condition  described,  open  to  the  access  of 
children  in  the  public  grounds,  was  not  a 
question  of  law,  but  of  fact,  and  properly 
submitted  to  the  jury.  We  have  nothing 
to  do  with  the  correctness  of  their  finding." 

There  is  no  difference  whatever  in  principle 
between  that  case  and  the  case  at  bar; 
the  facts,  however,  in  this  case  show  far 
more  culpabality  on  the  part  of  the  officers 
and  agents  of  the  city  of  St.  Louis,  than 
those  did  on  the  officers  of  Philadelphia. 

In  the  case  of  Indianapolis  v.  Emmelman, 
108  Ind.  530,  58  Am.  Rep.  65,  9  N.  E.  155, 
the  petition  charged  that  the  city,  while 
constructing  a  bridge  in  one  of  the  streets 
thereof,  made  an  excavation  in  the  bed  of  a 
small  stream  where  it  crossed  said  street; 
also  constructed  a  levee  from  the  bank  of 
the  stream  to  said  excavation  or  pit,  and 
knowing  that  the  children  of  persons  re- 
siding near  there  were  in  the  habit  of  play- 
ing in  the  absence  of  the  workmen,  with- 
out safeguards  of  any  kind;  and  in  conse- 
quence thereof  the  child  of  the  defendant 
(in  error),  without  negligence  on  his  part, 
while  at  play,  fell  into  the  pit  and  was 
drowned,  etc.  The  city  demurred  to  the 
petition,  for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  it,  which  was  by  the  trial 
court  overruled.  Thereafter,  the  city  car- 
ried the  case  to  the  supreme  court  of  In- 
diana on  writ  of  error  (I  suppose,  though 
the  report  says  "appeal"),  and  the  court, 
in  sustaining  the  rulings  of  the  trial  court, 
used  this  language: 

"The  initial  proposition  upon  which  the 
appellant  rests  its  argument  against  the 
sufficiency  of  the  complaint  is  that  it  does 
not  appear  from  the  facts  averred  that  the 
city  was  guilty  of  any  breach  of  duty  in 
respect  to  the  plaintiff  .or  his  child.  That 
the  liability  of  the  city  can  only  be  affirmed 
upon  the  theory  that  it  has  violated  its 
duty  in  the  premises  is  too  clear  for  serious 
controversy.  Speaking  upon  the  subject  as 
applied  to  an  adult,  this  court,  in  the  case 
of  Evansville  &  T.  H.  R.  Co.  v.  Griffin,  100 
Ind.  221,  50  Am.  Rep.  783,  used  the  follow- 
ing language:  'Before  it  can  be  affirmed 
that  the  appellant  was  negligent  with  re- 
spect to  the  transaction  concerning  which 
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its  omission  is  imputed  to  it  as  wrongful, 
it  must  appear  that  it  was .  under  some 
legal  duty  or  obligation  to  the  plaintiff  at 
the  time  when  and  place  where  the  injury 
occurred,  which  was  left  undischarged.  If 
it  is  liable  at  all,  this  is  the  foundation 
upon  which  its  liability  rests.'  Lary  v. 
Cleveland,  C.  C.  &  L  R.  Co.  78  Ind.  323, 
41  Am.  Rep.  572.  In  respect  to  cases  such 
as  we  are  considering,  a  learned  author 
says:  'It  is  important  to  bear  in  mind  in 
actions  for  injuries  to  children,  a  very 
simple  and  fundamental  fact  which  in  this 
class  of  cases  is  sometimes  strangely  lost 
sight  of,  viz.,  that  no  action  arises  with- 
out a  breach  of  duty.*  2  Thomp.  Neg.  p. 
1183,  note. 

"With  this  rule  in  view,  and  with  the 
further  concession  that,  in  .dealing  with 
cases  which  involve  injuries  to  children, 
courts  and  juries  have  sometimes  strange- 
ly confounded  legal  obligations  with  senti- 
ments that  are  independent  of  law,  it  must 
nevertheless  be  kept  in  mind  that  wherever 
an  adult  may  be  without  incurring  the  im- 
putation of  being  an  intruder,  a  child  may 
also  go  free  from  the  like  imputation.  The 
same  circumstances  which  would  justify  a 
recovery  by  one  who  had  reached  years  ot 
discretion,  and  had  sustained  an  injury 
from  the  act  of  another  while  free  from 
fault,  would  justify  a  recovery  by  an  in- 
fant of  such  years  as  to  be  incapable  of 
fault,  provided  its  parents  or  guardian  were 
also  guilty  of  no  neglect  which  could  be 
imputed  to  the  child.  And  so,  conversely, 
except  when  a  child  is  seen  in  time  so  that 
injury  to  it  might  be  avoided,  persons  who 
are  lawfully  using  or  carrying  on  business 
on  their  own  premises  are  not  liable  for 
injuries  to  children,  unless  under  the  same 
circumstances  they  would  hai^e  been  liable 
to  others  who  were  equally  free  from  fault. 

"The  conclusion  to  be  drawn  from  the 
approved  cases  on  the  subject  is  that  the 
owner  of  premises  who  has  neither  express- 
ly nor  impliedly  invited  the  public  to  come 
upon  or  pass  over  his  grounds  is  under  no 
legal  obligation  to  keep  them  free  from  pit- 
falls, or  in  a  condition  of  safety,  for  those 
who  in  the  pursuit  of  their  own  pleasure  or 
convenience  pass  over  such  premises,  even 
though  it  be  with  the  acquiescence  of  the 
owner.  Persons  passing  over  premises  of 
that  description  exercise  the  privilege  with 
its  attending  perils,  and  this  without  dis- 
tinction as  to  whether  or  not  they  have  ar- 
rived at  an  age  of  discretion.  Unless  con- 
trivances are  placed  on  such  premises  with 
an  actual  or  constructive  intent  to  hurt 
intruders,  the  proprietor  is  not  liable  for 
injuries  resulting  to  persons  by  reason  of 
the  condition  in  which  the  premises  have 
been  left,  or  from  the  prosecution  of  a  bus- 
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inesB  thereon,  in  which  the  owner  had  a 
right  to  engage.  Kvansville  k  T.  U.  R.  Co. 
V.  Griffin,  100  Ind.  221,  225,  50  Am.  Rep. 
783,  and  cases  cited;  Gillespie  v.  McGowan, 
100  Pa.  144,  45  Am.  Rep.  365;  Gramlich  v. 
Wurst,  86  Pa.  74,  27  Am.  Rep.  684;  Cauley 
V.  Pittsburgh,  C.  &  St.  L.  R.  Co.  96  Pa.  398, 
40  Am.  Rep.  664;  McAlpin  v.  Powell,  70 
N.  Y.  126,  26  Am.  Rep.  556;  Hargreaves  v. 
Deacon,  25  Mich.  1;  Burdick  ▼.  Cheadle,  26 
Ohio  St.  393,  20  Am.  Rep.  767. 

**The  foregoing,  and  many  other  analo- 
gous cases  which  might  be  cited,  proceed 
upon  the  theory  that  the  person  sought  to 
be  held  liable  had  done  nothing  to  produce 
injury  to  others  who  voluntarily  strayed 
upon  or  invaded  the  premises  on  which 
the  injury  occurred.  In  all  such  cases  the 
owner  may  dig  an  excavation  in  his  own 
land  not  substantially  adjoining  a  public 
highway,  and  no  action  lies  against  him  by 
one  who  has  fallen  into  the  excavation. 
Hardcastle  v.  South  Yorkshire  R.  Co.  4 
Hurlst.  &  N.  67,  29  L.  J.  Exch.  N.  S.  139, 
5  Jur.  N.  S.  150,  7  Week.  Rep.  326;  Houn- 
sell  V.  Smyth,  29  L.  J.  C.  P.  N.  S.  203,  7 
a  B.  N.  S.  731,  6  Jur.  N.  S.  897,  1  L.  T. 
N.  S.  440,  8  Week.  Rep.  277;  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  V.  Bingham,  29  Ohio  St. 
364,  23  Am.  Rep.  751;  Sweeny  v.  Old  Col- 
ony &  N.  R.  Co.  10  Allen,  368,  87  Am.  Dec.. 
644 ;  Knight  v.  Abert,  6  Pa.  472,  47  Am.  Dec. 
478;  Nicholson  v.  Erie  R.  Co.  41  N.  Y.  526. 

''But  there  is  a  clear  distinction  between 
the  cases  cited  and  the  case  where  an  exca- 
vation is  made  in  or  so  near  a  highway,  as 
that  one,  while  rightfully  using  the  high- 
way, may  without  fault  sustain  injury  by 
falling  into  the  excavation.  Not  less  clear 
is  the  distinction  between  a  case  in  which 
an  excavation  is  made,  or  something  cal- 
culated to  amuse  or  attract  children  is  done 
or  left,  at  a  place  where  the  child  has  a 
right  to  be,  and  one  in  which  the  same  thing 
is  done  at  a  place  where,  in  order  to. reach 
the  place  of  danger,  the  child  becomes  an 
intruder  upon  the  premises  of  another. 

"Whoever,  while  passing  along,  or  when 
properly  in  a  public  street,  suffers  an  in- 
jury while  exercising  the  degree  of  care 
which  the  law  requires  of  such  persons,  by 
falling  into  an  excavation  which  has  been 
made  in  or  near  such  street,  is  entitled  to 
maintain  an  action  for  such  injury  against 
the  person  making  the  excavation.  In  such 
a  case,  the  person  making  the  excavation 
comes  under  an  obligation  to  make  it  safe 
in  respect  to  all  persons  who  have  a  right 
to  use  the  street. 

''Streets  are  open  to  persons  of  all  ages, 
and  children  are  and  must  be  permitted,  to 
some  extent  at  least,  to  go  upon  the  streets 
of  towns  and  cities,  without  incurring  the 
imputation  of  negligence  upon  themselves 
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or  their  parents.  It  would  be  intolerable  to 
hold,  as  a  matter  of  law,  that  a  parent, 
having  no  knowledge  of  the  presence  or 
probability  of  danger,  was  neveriheleai 
guilty  of  negligence  in  permitting  a  five- 
year-old  child  to  pass  beyond  the  doorymrd 
into  the  street  without  an  attendant.  Who- 
ever, therefore,  does  anything  in,  or  imme- 
diately adjacent  to,  a  public  street,  cal- 
culated to  attract  children  of  the  vicinity 
into  danger  which  they  cannot  appreciate, 
owes  the  duty  of  protecting  them  by  suit- 
ably guarding  the  source  of  danger,  or  in 
case  this  is  impracticable,  by  giving  time- 
ly warning  to  their  parents  and  guardians 
of  the  existence  of  the  danger.  Chicago  v. 
Hesing,  83  El.  204,  25  Am.  Rep.  378;  Cihi- 
cago  v.  Major,  18  HI.  349,  68  Am.  Dec 
553;  Niblett  v.  Nashville,  12  Heisk.  684,  27 
Am.  Rep.  755;  Graves  v.  Thomas,  95  Ind. 
361,  48  Am.  Rep.  727;  McAlpin  v.  Powell, 
70  N.  Y.  126,  26  Am.  Rep.  666;  Beck  v. 
Carter,  68  N.  Y.  283,  23  Am.  Rep.  176;  2 
Dill.  Mun.  Corp.  §  1005.  The  right  of  a  child 
to  go  or  be  in  or  upon  a  street  is  in  no  way 
dependent  upon  the  occupation  or  pecuniary 
condition  of  its  parents.  Mayhew  v.  Bums, 
103  Ind.  328,  2  N.  £.  793. 

"If  a  person  of  discretion,  while  attempt- 
ing to  pass  over  the  stream  in  question 
where  it  crossed  Spruce  street,  had  fallen 
into  the  pit  into  which  the  child  fell,  no 
doubt  could  be  entertained  that  such  per- 
son, if  free  from  contributory  fault,  might 
have  recovered  for  an  injury  sustained; 
or  if  the  plaintiff,  without  knowledge  of 
the  pit,  had  permitted  his  horse  to  go 
there  for  water,  and  it  had  fallen  into  the 
unguarded  hole  and  had  been  injured,  the 
liability  of  the  city  would  have  been  be- 
yond question.  As  we  have  seen,  the  lia- 
bility of  the  city  is  precisely  the  same  in 
case  a  child  rightfully  in  a  street  sustains 
injury  from  a  defect  created  therein  by  the 
city,  as  in  the  case  of  an  adult  who  is  in- 
jured while  free  from  fault,  from  a  like 
cause.  It  would  shock  all  sense  of  justice 
to  hold  that  a  city  might  dig  a  pit  in  a 
street  and  leave  it  so  that  children  might 
be  lured  into  it,  and  yet  deny  to  parents 
who  were  without  fault  any  remedy  for  the 
loss  of  a  child. 

"Considered  in  the  light  of  what  has  been 
said,  it  seems  clear  to  us  that  the  demurrer 
to  the  complaint  was  properly  overruled. 
The  excavation  into  which  the  appellee's 
son  fell  was  made  in  Spruce  street,  at  a 
point  where  it  crosses  Pleasant  run.  It 
was  made  in  the  bed  of  a  shallow  stream, 
and  left  alone  unguarded  on  a  July  day, 
with  knowledge  that  children  were  accus- 
tomed to  play  in  the  vicinity.  The  city 
must  be  held  to  know  that  children  are  at- 
tracted to  such  a  place  in  July  weather. 
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They  were  not  intruders.  It  was  gross 
carelessness  on  the  part  of  the  city,  with 
such  knowledge,  to  leave  an  unguarded  pit 
filled  with  water  in  the  street,  into  which 
an  unsuspecting  child  might  fall." 

The  same  law  that  requires  a  municipal 
corporation  to  keep  its  streets  free  from 
nuisances,  and  reasonably  safe  for  those 
who  lawfully  use  them,  also  imposes  upon 
it  the  duty  to  keep  its  public  parks  and 
other  public  places  in  a  reasonably  safe 
condition  for  all  who  lawfully  frequent  and 
use  them. 

'the  case  of  Price  v.  Atchison  Water  Co.  58 
Kan.  551,  62  Am.  St.  Rep.  625,  50  Pac.  450, 
is  very  interesting,  able,  and  instructive. 
While  the  defendant  in  that  case  was  a  pri- 
vate corporation,  and  the  accident  occurred 
on  private  property,  nevertheless  it  is  a 
strong  authority  in  support  of  the  defend- 
ant's liability  in  the  case  at  bar.  In  fact, 
the  reason  is  all  the  stronger  for  holding 
a  public  or  municipal  corporation  liable 
for  the  death  of  a  person  occurring  on  pub- 
lic grounds,  than  it  is  for  holding  a  private 
corporation  responsible  therefor  when  oc- 
curring on  private  property.  The  opinion 
was  written  by  Chief  Justice  Doster,  con- 
ceded to  be  one  of  the  ablest  jurists  of  the 
country;  the  facts  and  the  law  applicable 
thereto  were  stated  in  the  following  lan- 
guage: 

"Melrose  H.  Price,  the  son  of  plaintiffs  in 
error,  a  bright,  intelligent  boy  of  about 
eleven  years  of  age,  was  drowned  in  one  of 
the  reservoirs  of  the  defendant  in  error. 
These  reservoirs  were  two  in  number,  and 
were  situated  in  or  near  the  corporate  lim- 
its of  the  city  of  Atchison,  in  immediate 
proximity  to  a  section  of  the  residence  por- 
tion of  the  city.  They  were  of  unequal  size; 
one  having  a  capacity  of  about  1,100,000 
gallons,  the  other  about  3,000,000  gallons. 
The  smaller  one  was  used  as  a  'settling 
basin,'  into  which  the  water  was  pumped, 
and  from  whence  it  was  discharged  into  the 
larger  one  through  a  pipe.  The  opening 
of  this  pipe  into  the  larger  basin  was  cov- 
ered with  an  'apron'  made  of  lumber,  and 
designed  to  break  the  force  of  the  water 
discharge  and  prevent  injury  to  the  walls 
of  the  reservoir.  It  was  partially  buoyed 
by  the  water,  and  rose  and  fell  as  the  water 
supply  increased  or  lessened.  For  4  feet 
from  the  top,  the  walls  of  the  smaller 
reservoir  were  perpendicular,  and  thence 
slanted  to  the  bottom;  and  its  basin  was 
about  10  feet  in  depth  in  the  deepest  part. 
The  walls  of  the  larger  reservoir  slanted 
at  an  angle  of  about  45  degrees,  and  its 
basin  had  a  depth  in  its  lowest  part  of 
about  15  feet.  It  would  be  difficult,  if  not 
impossible,  for  a  person  falling  into  the 
larger  basin  to  get  out  unaided,  on  account 


of  the  steepness  of  the  walls.  These  reser- 
voirs and  appurtenant  grounds  occupied 
about  3  acres,  and  were  attractive  places 
for  children,  many  of  whom  frequented 
there  for  fishing  and  for  other  sports.  They 
were  inclosed  with  a  barb- wire  fence  ten  to 
twelve  wires  high.  There  were  two  gates 
through  the  fence,  which,  however,  were  al- 
ways kept  closed,  and  two  rudely  con- 
structed contrivances  designed  for  stiles, 
but  being,  as  described  by  some  of  the  wit- 
nesses, 'sheds,'  or  large  boxes,  nailed  to  ad- 
jacent trees  and  inclosing  most  of  the  wires, 
but  upon  and  over  which  it  was  not  diffi- 
cult for  boys  to  climb  from  the  outside. 
A  watchman  and  custodian  of  these  grounds 
was  employed  by  the  defendant.  He  was 
aware  of  the  habit  of  the  boys  of  the  town 
to  climb  over  the  stiles,  and  permitted 
them  to  do  so  without  objection.  The  boy 
Melrose,  without  the  consent  or  knowledge 
of  his  parents,  went  with  some  companions 
to  the  reservoirs  in  question  to  fish  and 
play,  and  venturing  upon  the  apron  before 
described,  for  the  purpose  of  crossing  from 
one  part  of  the  reservoir  wall  to  another, 
the  end  which  projected  out  upon  the  water 
sank,  precipitating  him  into  the  basin, 
where  he  drowned.  Immediately  upon 
starting  to  go  upon  the  apron,  one  of  his 
companions  called  to  him  and  warned  him 
of  the  danger  of  so  going,  saying  to  him 
he  might  fiill  in.  To  this  he  replied,  'Oh, 
no!'  His  parents  had  frequently  warned 
him  of  the  danger  of  going  to  the  reservoir, 
and  he  had  trespassed  there  but  once  be- 
fore, and  then  without  their  knowledge. 

"The  plaintiffs  in  error  sued  to  recover 
damages  for  the  loss  of  their  son,  occa- 
sioned by  the  negligent  maintenance  of  the 
reservoir,  and  the  negligence  of  the  defend- 
ant in  permitting  him  access  to  the  danger- 
ous situation  described.  The  above  state- 
ment summarizes  the  evidence  for  the  plain- 
tiff. To  this  evidence  a  demurrer  for  insuffi- 
ciency to  prove  a  cause  of  action  was  sus- 
tained. This  action  of  the  court  is  alleged 
as  error,  and  is  brought  here  for  review. 
The  contention  arising  upon  the  above  state 
'of  facts  divides  itself  into  two  principal 
questions:  First,  was  the  defendant  in  error 
negligent,  as  to  the  deceased  boy,  in  main- 
taining the  dangerous  reservoir?  and,  sec- 
ond, was  the  deceased  guilty  of  contribu- 
tory negligence  in  venturing  upon  the  slant- 
ing wall  and  projecting  apron?  These  are 
questions  of  fact,  and  they  should  have  been 
left  to  the  jury  for  determination.  They 
are  not  questions  of  law  for  decision  by 
the  court. 

**It  is,  however,  contended  by  the  -defend- 
ant in  error,  that,  inasmuch  as  the  deceased 
was  a  trespasser  upon  its  grounds,  it  owed 
to  him  no  duty  to  guard  against  the  acci- 
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dent  which  occurred.  Without  doubt,  the 
common  law  exempts  the  owner  of  private 
grounds  from  obligation  to  keep  them  in  a 
safe  condition  for  the  benefit  of  trespassers, 
idlers,  bare  licensees,  or  others  who  go  upon 
them  not  by  invitation,  express  or  implied, 
but  for  pleasure  or  through  curosity. 
Cooley,  Torts  2d  ed.  718;  1  Thomp.  Neg. 
303;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co. 
91  Tex.  60,  38  L.RA.  673,  66  Am.  St.  Rep. 
856.  41  S.  W.  62.  The  common  law,  how- 
over,  does  not  permit  the  owner  of  private 
grounds  to  keep  thereon  allurements  to  the 
natural  instincts  of  human  or  animal  kind, 
without  taking  reasonable  precautions  to 
insure  the  safety  of  such  as  may  be  there- 
by attracted  to  his  premises.  To  maintain 
upon  one's  property  enticements  to  the  ig- 
norant or  unwary  is  tantamount  to  an  in- 
vitation to  visit  and  to  inspect  and  enjoy; 
and  in  such  cases  the  obligation  to  endeavor 
to  protect  from  the  dangers  of  the  seduc- 
tive instrument  or  place  follows  as  justly 
as  though  the  invitation  had  been  express. 
The  rule  collected  out  of  the  authorities  is 
vigorously,  but  not  too  strongly,  stated  in 
1  Thompson  on  Negligence,  304,  305: 
There  is  also  a  class  of  cases  which  hold 
proprietors  liable  for  injuries  resulting  to 
children  although  trespassing  at  the  time, 
where,  from  the  peculiar  nature  and  open 
and  exposed  position  of  the  dangerous  de- 
fect or  agent/  the  owner  should  reasonably 
anticipate  such  an  injury  to  flow  there- 
from as  actually  happened.  Tn  such  case, 
the  question  of  negligence  is  for  the  jury. 
It  would  be  a  barbarous  rule  of  law  that 
would  make  the  owner  of  land  liable  for 
setting  a  trap  thereon  baited  with  meat, 
so  that  his  neighbor's  dog  attracted  by  his 
natural  instincts  might  run  into  it  and  be 
killed,  and  which  would  exempt  him  from 
liability  for  the  consequences  of  leaving  ex- 
posed and  unguarded  on  his  land  a  danger- 
ous machine,  so  that  his  neighbor's  child,  at- 
tracted to  it,  and  tempted  to  intermeddle 
with  it  by  instincts  equally  strong,  might 
thereby  be  killed  or  maimed  for  life.  Such 
is  not  the  law.' 

'The  principle  involved  is  the  same  as 
that  upon  which  those  actions  known  as 
the  'turntable  cases'  have  been  resolved, 
and  in  which  it  has  been  held,  with  few 
exceptions,  that  the  maintenance  in  an  un- 
guarded manner,  of  a  dangerous  apparatus 
Yor  the  shifting  of  locomotives,  attractive 
to  children  residing  or  accustomed  to  play- 
ing near  by,  constitutes  negligence  upon  the 
part  of  the  companies.  In  one  of  these 
cases,  it  was  quite  well  remarked  by  Mr. 
Justice  Valentine:  'Everybody  knowing  the 
nature  and  instincts  common  to  all  boys 
must  act  accordingly.  No  person  has  a 
right  to  leave,  even  on  his  own  land,  dan- 
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gerous  machinery  calculated  to  attract  and 
entice  boys  to  it,  there  to  be  injured,  un- 
less he  first  take  proper  steps  to  guard 
against  all  danger;  and  any  person  who 
doea  thus  leave  dangerous  machinery  ex- 
posed, without  first  providing  against  all 
danger,  is  guilty  of  negligence.  It  is  a  vio- 
lation of  the  beneficent  maxim,  Sic  uiere 
iuo  ut  alienum  non  laedas.  It  is  true  that 
the  boys  in  such  cases  are  technically  tres- 
passers. But  even  trespassers  have  rights 
which  cannot  be  ignored,  as  numerous  eases 
which  we  might  cite  would  show.'  Kansas 
C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  691,  31 
Am.  Rep.  203. 

"The  reasons  upon  which  these  cases  pro- 
ceed, and  the  authorities  supporting  the  rule, 
are  strongly  set  forth  in  Keffe  v.  Milwaukee 
k  St.  P.  R.  Co.  21  Minn.  207,  18  Am.  Rep. 
393.  They  are,  in  brief,  that,  where  a  per- 
son maintains  upon  his  premises  anything 
dangerous  to  life  or  limb,  and  of  a  nature 
to  invite  the  intrusion  of  children,  he  owes 
them  a  duty  of  precaution  against  harm,  and 
is  liable  to  them  for  injury  from  that  thing, 
even  though  their  own  act,  if  not  negligent, 
puts  in  operation  its  hurtful  agency.  One 
may  not  bait  his  premises  with  some  dan- 
gerous instrument  or  quality  alluring  to 
the  incautious  or  vagrant,  and  then  deny 
responsibility  for  the  consequences  of  fol- 
lowing the  natural  instincts  of  curiosity 
or  amusement  aroused  thereby,  without 
taking  reasonable  precautions  to  guard 
against  the  accidents  liable  to  ensue. 
Rights  can  only  be  enjoyed  subject  to  those 
limitations  which  regard  for  the  weaknesses 
and  deficiencies  of  others  dictate  to  be  hu- 
mane and  just.  This  rule  has  been  applied, 
not  only  in  the  turntable  cases,  but  to 
others  in  which  dangerous  situations  have 
been  negligently  maintained,  and  especiafly 
to  cases  of  death  or  injury  by  falling  into 
unguarded  pools  or  vats  of  water.  Brink- 
ley  Car  Works  &  Mfg.  Co.  v.  Cooper,  60  Ark. 
646,  46  Am.  St.  Rep.  216,  31  S.  W.  164;  Pelcin 
V.  McMahon,  154  HI.  141,  27  L.ILA.  206,  45 
Am.  St.  Rep.  114.  39  N.  £.  484. 

"Counsel  for  defendant  in  error  endeavors 
to  distinguish  the  turntable  and  other  like 
oases  from  the  one  under  discussion,  upon 
the  ground  that,  in  such  first-mentioned 
cases,  the  dangerous  instruments  or  places 
were  not  inclosed  so  as  to  exclude  or  warn 
trespassers,  while,  in  the  present  case,  the 
reservoirs  had  been  so  fenced  as  to  render 
access  to  them  difiicult,  to  say  the  least, 
and  in  any  event  to  operate  as  notice  to 
stay  on  the  outside  because  of  the  danger- 
ous situation  within.  Whatever  merit  siich 
precautionary  measures  might  have  under 
other  circumstances,  it  is  sufficient  to  say 
that,  in  this  case,  they  were  not  reasonably 
effective;    because  it  was  the  daily  habit 
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of  trespassing  boys  to  mount  the  fence  and 
frequent  the  reservoirs  on  the  inside,  and 
this  habit  was  known  to  the  company's  re- 
sponsible agent,  and  was  not  only  tolerated, 
but  went  unrebuked  by  him.  Knowing  the 
fence  to  be  ineffeetiye  either  as  barrier  or 
warning,  it  was  the  duty  of  the  company 
to  expel  the  intruders,  or  adopt  other  meas- 
ures to  avoid  accident.  Whatever  advan- 
tage the  defendant  in  ersor  might  have 
gained  from  the  erection  of  a  reasonably 
effective  barrier  or  warning  is  neutralized 
by  the  facts  of  its  knowledge  that  the  boys 
did  trespass,  and  its  permission  to  them 
to  do  80.  It  is  as  though  no  fence  at  all  had 
been  erected." 

In  the  case  at  bar,  the  deceased  child, 
in  addition  to  having  been  attracted  to 
the  stream  and  pool  in  which  he  was 
drowned,  by  his  strong  boyish  instincts  to 
play,  wade,  paddle,  and  fish  in  the  waters 
thereof,  he,  and  all  other  children  of  the 
city,  and  adults  for  that  matter,  were  in- 
vited upon  the  premises  to  indulge  without 
restraint  those  childish  desires,  unprotected 
from  the  great  dangers  incident  to  their 
very  existence. 

The  case  of  Pekin  v.  McMahon,  supra, 
was  a  suit  by  the  parents  of  a  child  eight 
years  old,  to  recover  damages  for  its  death, 
caused  by  the  alleged  negligence  of  the  city 
in  maintaining  a  deep  pit  on  lots  belonging 
to  it,  filled  with  water,  and  only  partially 
fenced,  into  which  it  fell  while  playing 
about  it,  ajid  was  drowned.  The  supreme 
court  of  Illinois,  in  passing  upon  that  ques- 
tion, used  this  language: 

"The  general  rule  is  well  settled  that  the 
private  owner  or  occupant  of  land  is  under 
no  obligations  to  strangers  to  place  guards 
around  excavations  upon  his  land.  The  law 
does  not  require  him  to  keep  his  premises 
in  safe  condition  for  the  benefit  of  tres- 
passers, or  those  who  come  upon  them  with- 
out invitation  either  express  or  implied, 
and  merely  to  seek  their  own  pleasure  or 
gntifj  their  own  curiosity.  1  Thomp.  Neg. 
p.  303;  2  Shearm.  ft  Redf.  Neg.  (4th  ed.) 
§715.  An  exception,,  however,  to  this  gen- 
eral rule  exists  in  favor  of  children.  Al- 
though a  child  of  tender  years,  who  meets 
with  an  injury  npon  the  premises  of  a  pri- 
vate owner,  may  be  a  technical  trespasser, 
yet  the  owner  may  be  liable,  if  the  things 
causing  the  injury  have  been  left  exposed 
and  unguarded,  and  are  of  such  a  character 
as  to  be  an  attraction  to  the  child,  appeal- 
ing to  his  childish  curiosity  and  instincts. 
TJnguarded  premises  which  are  thus  sup- 
plied with  dangerous  attractions  are  re- 
garded as  holding  out  implied  invitations  to 
•nch  children.  'The  owner  of  land  where 
children  are  allowed  or  accustomed  to  play, 
particularly  if  it  is  unfenced,  must  use  ordi- 
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nary  care  to  keep  it  in  safe  condition;  for 
they,  being  without  judgment  and  likely  to 
be  drawn  by  childish  curiosity  into  places 
of  danger,  are  not  to  be  classed  with  tres- 
passers, idlers,  and  mere  licensees/  2 
Shearm.  &  Redf.  Neg.  4th  ed.  §705;  4  Am. 
&  Eng.  Enc.  Law,  p.  53,  and  cases  in  note. 
In  such  case,  the  owner  should  reasonably 
anticipate  the  injury  which  has  happened.  1 
Thomp.  Neg.  p.  304. 

''There  is  confiict  in  the  decisions  upon 
this  subject,  some  courts  holding  in  favor 
of  the  liability  of  the  private  owner,  and 
others  ruling  against  it.  Where  the  land 
of  a  private  owner  is  in  a  thickly  settled 
city,  adjacent  to  a  public  street  or  alley^ 
and  he  has  upon  it,  or  suffers  to  be  upon 
it,  dangerous  machinery,  or  a  dangerous  pit 
or  pond  of  water,  or  any  other  dangerous 
agency,  at  a  point  thereon  near  such  pub- 
lic street  or  alley,  of  such  a  character  as 
to  be  attractive  to  children  of  tender  years 
incapable  of  exercising  ordinary  care,  and 
he  is  aware  or  has  notice  of  its  attractions 
for  children  of  that  class,  we  think  that 
he  is  under  obligations  to  use  reasonable 
care  to  protect  them  from  injury  when 
coming  upon  said  premises,  even  though 
they  may  be  technical  trespassers.  To 
charge  him  with  such  an  obligation  under 
such  circumstances  is  merely  to  apply  the 
well  known  maxim,  fiio  utere  iuo  ut  alien- 
um  non  Icedas,  It  is  true,  as  a  general 
rule,  that  a  party  guilty  of  negligence  is 
not  liable  if  he  does  not  owe  the  duty 
which  he  has  neglected  to  the  person  claim- 
ing damages.  Williams  v.  Chicago  &  A.  R. 
Co.  135  ni.  491,  11  L.RJL.  352,  25  Am.  St. 
Rep.  397,  26  N.  E.  661.  But,  though  the 
private  owner  may  owe  no  duty  to  an  adult 
under  the  facts  stated,  the  cases  known  as 
the  turntable  cases  hold  that  such  duty  is 
due  from  him  to  a  child  of  tender  years. 

"The  leading  one  of  the  turntable  cases 
is  Sioux  aty  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745.  There  the  company  was 
held  liable  in  an  action  by  a  child  about 
six  years  old,  who  had  injured  his  foot 
while  playing  with  a  turntable  belonging 
to  the  company,  although  it  was  contended 
that  he  was  a  trespasser  and  had  received 
the  injury  because  of  his  own  negligence, 
and  that  the  company  owed  him  no  duty; 
it  appearing  that  the  turntable  was  located 
upon  the  private  grounds  of  the  company  in 
a  settlement  of  from  100  to  150  persons, 
about  80  rods  from  the  depot,  near  two 
traveled  roads,  and  was  a  dangerous  ma- 
chine, and  was  not  guarded  or  fastened, 
and  that  a  servant  of  the  company  had 
previously  seen  boys  playing  there,  and  had 
forbidden  them  to  do  so;  and  it  was  further 
held  that  the  care  and  caution  required 
of  a  child  is  according  to  his  maturity  and 


740 


MISSOURI  SUPREME  COURT. 


Juke, 


capacity,  and  is  to  be  determined  by  the 
circumstances  of  each  case;  that  the  fact 
of  the  child  being  a  technical  trespasser 
made  no  difference  in  his  right  of  recov- 
ery; that  the  question  of  the  defendant's 
negligence  was  one  for  the  jury  to  deter- 
mine; and  that  the  jury  were  justified  in 
believing  that  children  would  probably  re- 
sort to  the  turntable,  and  that  the  defend- 
ant should  have  anticipated  their  resort  to 
it,  from  the  fact  that  several  boys  were  at 
play  there  when  the  accident  occurred,  and 
had  played  there  on  other  occasions  within 
the  observation  and  to  the  knowledge  of 
defendant's  employees.  To  the  same  effect 
^re  the  following  cases:  Keffe  ▼.  Milwau- 
kee &  St.  P.  R.  Co.  21  Minn.  207,  18  Am. 
Rep.  393;  Kansas  C.  R.  Co.  v.  Fitzsimmons, 
22  Kan.  686,  31  Am.  Rep.  203;  Koons  v. 
St.  Louis  &  I.  M.  R.  Co.  65  Mo.  592;  Union 
P.  R.  Co.  V.  Dunden,  37  Kan.  1,  14  Pac. 
601 ;  Evansich  v.  Gulf,  C.  A  S.  F.  R.  Co.  67 
Tex.  123;  Ferguson  ▼.  Columbus  &  R.  R. 
Co.  76  Ga.  637;  Id.  77  Ga.  102;  St.  Louis, 
V.  A  T.  H.  R.  Co.  V.  Bell,  81  111.  76,  26 
Am.  Rep.  269. 

"In  many,  if  not  all,  of  the  foregoing 
turntable  cases,  stress  is  laid  upon  the  facts 
that  the  turntable  was  in  a  public  or  open 
and  frequented  place;  that  it  was  danger- 
ous and  left  unfastened,  and,  when  in  mo- 
tion, was  attractive  to  children  by  reason 
of  their  love  of  motion,  Hby  other  means 
than  their  own  locomotion;'  and  that  the 
servants  of  the  railroad  companies  knew,  or 
had  reason  to  believe,  that  it  was  attrac- 
tive to  children,  and  that  children  were  in 
the  habit  of  playing  on  or  about  it.  The 
doctrine  of  the  cases  is  that  the  child  can- 
not be  regarded  as  a  voluntary  trespasser, 
because  he  is  induced  to  come  upon  the  turn- 
table by  the  defendant's  own  conduct. 
'What  an  express  invitation  would  be  to  an 
adult,  the  temptation  of  an  attractive  play- 
thing is  to  a  child  of  tender  years.*  Keffe 
v.  Milwaukee  &  St.  P.  R.  Co.  21  Minn.  207, 
18  Am.  Rep.  393;  Union  Stock  Yards  & 
Transit  Co.  v.  Rourke,  10  III.  App.  474. 

"We  are  unable  to  see  any  substantial 
difference  between  the  turntable  cases  and 
the  case  at  bar.  Here  was  a  half  block  of 
ground  in  a  populous  city,  bounded  on  two 
sides  by  public  streets  and  on  the  third 
side  by  a  public  alley;  with  an  opening  of 
some  40  feet  in  the  fence  upon  the  street 
on  the  south  side,  and  an  opening  of  equal 
dimensions  in  the  fence  upon  the  alley  on 
the  north  side;  with  a  causeway  running 
from  one  opening  to  the  other  diagonally 
across  the  premises,  inviting  approach  and 
actually  used  for  passage  by  men  and 
teams.  Upon  this  half  block  was  a  danger- 
ous pond  or  pit  in  which  the  water  was  al- 
ways 5  or  6  feet  deep,  and  sometimes  14 
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feet  deep.  Logs  and  timbers  floated  about 
in  this  pond;  and  boys  had  for  some  time 
been  in  the  habit  of  playing  upon  them  in 
the  water.  The  city  authorities  had  been 
notified  of  its  attractiveness  to  children, 
and  of  its  dangerous  character.  They  not 
only  suffered  the  pond  to  remain  undrained, 
but  the  fences  around  it  to  be  broken  down 
in  some  places,  and  to  be  actually  removed 
in  others.  The  deceased  boy,  Frank  Mc- 
Mahon,  is  proven  to  have  entered  the  prem- 
ises at  the  opening  in  the  fence  on  the 
alley.  This  opening  was  only  17  feet  from 
the  bam  of  Soady,  where  he  dismounted 
from  the  wagon  on  which  he  had  been  rid- 
ing. The  place  where  he  was  seen  playing 
in  the  water  was  only  a  few  feet  from  this 
opening  on  the  public  alley.  The  love  of 
motion,  which  attracts  a  child  to  play  upon 
a  revolving  turntable,  will  also  attract  him 
to  experiment  with  a  floating  plank  or 
log  which  he  flnds  in  a  pond  within  his 
easy  reach. 

"The  doctrine  of  the  turntable  cases  is 
sustained  by  other  cases  where  the  injuries' 
complained  of  were  caused  by  agencies  of 
a  different  character.  Such  are  Mackey  v. 
Vicksburg,  64  Miss.  777,  2  So.  178;  Birgc 
V.  Gardiner,  19  Conn.  507,  60  Am.  Dec. 
261 ;  Daley  ▼.  Norwich  &  W.  R  Co.  26  Conn. 
591,  68  Am.  Dec.  413;  Bransom  v.  Labrot, 
81  Ky.  638,  60  Am.  Rep.  193;  Powers  v. 
Harlow,  53  Mich.  607,  61  Am.  Rep.  154,  19 
N.  W.  257;  Hydraulic  Works  Co.  v.  Orr,  83 
Pa.  332;  Whirley  v.  Whitemaij,  1  Head, 
610." 

The  other  cases  cited  announce  the  same 
rule  of  law,  and  no  special  good  would  bo 
accomplished  by  making  further  quotations 
from  them.  As  previously  stated,  we  are 
firmly  of  the  opinion  that  the  evidence  was 
sufiScient  to  make  a  case  for  the  jury;  and 
we  are,  therefore,  of  the  opinion  that  the 
court  properly  submitted  the  question  of 
the  city's  negligence  to  the  jury. 

n.  Counsel  for  the  city  next  insist  that 
the  trial  court  should  have  sustained  the 
demurrer  to  the  evidence,  for  the  reason 
that  there  was  no  evidence  introduced  which 
tended  to  show  the  deceased  child  was 
drowned  in  the  pool  of  water  complained  of. 
This  insistence  is  wholly  untenable,  for 
the  reason  that  it  is  not  denied,  but  prac- 
tically conceded,  by  counsel  that  the  child 
was  drowned ;  but  be  that  true  or  not,  the 
evidence  is  conclusive  that  he  was  in  fact 
drowned.  But  notwithstanding  that  fact, 
counsel  insist  that  the  deceased  may  have 
drowned  in  the  stream  of  water  above  the 
pool,  and  his  body  may  have  been  washed 
into  it,  where  it  was  subsequently  found. 
There  is  not  a  particle  of  evidence  pre- 
served in  this  record  upon  which  to  predi- 
cate such  an  assumption.    In  fact,  all  of  the 
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testimony  is  to  the  contrary.  The  uncon- 
tradicted evidence  was  that  the  stream  of 
water  in  the  River  Des  Peres^  in  its  ordi- 
nary and  usual  stage,  was  very  small,  vary- 
ing in  depth  from  a  very  few  inches  to  15 
inches  in  its  deepest  places,  for  a  distance 
of  1,000  feet  above  and  below  the  pool  of 
water  in  which  the  body  was  found;  and 
there  was  not  a  particle  of  evidence  tending 
to  show  that  the  stream  did  not  remain  in 
its  ordinary  and  usual  stage  from  July  10, 
1908,  when  the  boy  was  last  seen  alive  wad- 
ing in  the  stream  about  100  feet  above  the 
pool,  imtil  a  few  days  thereafter,  when  his 
body  was  found. 

Tke  presumption  is  that  he  was  exercis- 
ing ordinary  care  at  the  time  he  was 
drowned.  Buesching  v.  St.  Louis  Gaslight 
Co.  73  Mo.  219,  39  Am.  Rep.  503.  Also  that 
he  was  not  assassinated,  for  the  law  never 
presumes  that  a  crime  has  been  committed. 
This  is  elementary. 

m.  It  is  finally  insisted  that  the  argu- 
ment of  counsel  before  the  jury  was  cal- 
culated to  prejudice  the  minds  of  the  jury 
against  the  defendant,  and  was  for  that 
reason  erroneous.  We  have  examined  the 
record  touching  that  matter,  and  have  failed 
to  find  any  objectionable  language  there- 
in, or  in  the  suggestion  that  the  witnesses 
were  improperly  interrogated  about  imma- 
terial masters  for  the  purpose  of  unduly 
influencing  the  jury. 

Finding  no  error  in  the  record,  we  are  of 
the  opinion  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 


ARKANSAS  SUPREMB  COURT. 

MARION  CAPPS,  Appt., 
v. 

STATE  OF  ARKANSAS. 

(—  Ark.  — ,  159  S.  W.  193.) 

Xew  trial  ^  criminal  law  ^  jury's  read- 
ing newspapers. 

A  new  trial  should  be  granted  where  the 


jury  in  a  murder  case  read  narrative  news- 
paper articles  at  the  trial  containing  state- 
ments that  the  evidence  is  not  shaken,  is 
sufEcient  to  convict,  that  there  is  little  con- 
flict, that  the  testimony  is  sensational,  that 
the  public  was  startled,  and  pointing  out 
the  strong  features  of  the  evidence. 

(McCuUoch,   Ch.  J.,   dissents.) 

(July  14,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Ck>urt  for  Sebastian 
County  convicting  him  of  murder.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jesse  A.  Harp,  George  W. 
Dodd,  and  I.  Simmons,  for  appellant: 

If  the  defendant  in  a  criminal  case  has 
or  might  have  been  prejudiced  by  the  read- 
ing of  newspapers  by  the  jury  while  in 
discharge  of  their  duty,  the  verdict  will  be 
vitiated. 

People  V.  Stokes,  103  Cal.  193,  42  Am.  St. 
Rep.  102,  37  Pac.  207;  People  v.  Chin  Non, 
146  Cal.  661,  80  Pac.  681;  Styles  v.  State, 
129  Ga.  425,  69  S.  £.  249,  12  Ann.  Cas. 
176;  State  v.  Walton,  92  Iowa,  465,  61  N.  W. 
179;  State  v.  Caine,  134  Iowa,  147,  111  N.  W. 
443;  Cartwright  v.  State,  71  Miss.  82,  14 
So.  526;  State  v.  Jackson,  9  Mont.  608,  24 
Pac.  213;  Carter  v.  State,  9  Lea,  440;  State 
V.  Robinson,  20  W.  Va.  713,  43  Am.  I^p. 
799;  United  States  v.  Ogden,  105  Fed.  371. 

Messrs.  William  L.  Moose,  Attorney 
General,  and  John  P.  Streepey,  Assist- 
ant Attorney  General,  for  the  State: 

Jurors'  affidavits  as  to  misconduct  were 
inadmissible. 

Kirby's  Dig.  §2423;  Wilder  v.  State,  29 
Ark.  293;  Smith  v.  State,  59  Ark.  132,  43 
Am.  St.  Rep.  20,  26  S.  W.  712;  Hampton  v. 
State,  67  Ark.  266,  54  S.  W.  746;  Dolan 
V.  State,  40  Ark.  464. 

Smitb,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  was  indicted  for  the  crime 
of  murder  in  the  first  degree,  alleged  to  have 


Sole.  ^  Juror  in  criminal  case  reading 
newspaper  account  of  trial  as  ground 
for  new  trial. 

For  opinion  gained  from  newspapers  as 
disqualification  of  juror  in  criminal  case, 
see  the  note  to  Scribner  v.  State,  35  L.R.A. 
(N.  S.)  985. 

This  note  presupposes  that  it  appears  by 
competent  evidence  that  newspaper  accounts 
of  the  trial  have  been  read  by  one  or  more 
jurors,  and  it  does  not  deal  with  the  ques- 
tion of  the  manner  or  quantum  of  proof 
that  there  has  been  such  reading. 

The  question  whether  a  new  trial  should 
be  granted  in  a  criminal  case,  because  the 
jury  have  read  newspaper  accounts  of  the 
46*L.R.A.(N.S.) 


trial,  is  addressed  to  the  discretion  of  the 
trial  court,  and  depends  upon  whether  the 
accused  has  been  prejudiced  by  such  reading. 
As  was  stated  by  the  court  in  People  v. 
Gaflfney,  14  Abb.  Pr.  N.  S.  36,  1  Sheldon, 
304,  an  inquiry  will  always  be  whether  an 
improper  influence,  through  such  a  medium, 
was  brought  to  bear  upon  the  jury. 

Reading  accounts  not  of  a  nature  to  influ- 
ence the  jury. 

The  reading  by  jurors  in  a  criminal  case 
of  newspaper  accounts  of  the  trial  is  not  a 
cause  for  a  new  trial  when  the  articles  read 
were  not  of  a  nature  to  influence  the  jui^. 

United  States  v.  Reid,  12  How.  361,  13 
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been  committed  in  the  Greenwood  district 
of  Sebastian  county,  after  premeditation 
and  deliberation,  by  tying  Rose  Capps  and 
Priscilla  Capps  in  the  bed  upon  which  they 
slept,  and  by  then  and  there  perpetrating 
the  crime  of  arson  by  setting  fire  to  and 
burning  a  certain  house,  which  they  occu- 
pied, and  which  said  house  was  under  the 
control  of  the  said  Marion  Capps,  and  there- 
by wilfully  and  feloniously  caused  the  death 
of  the  said  Rose  Capps  and  Priscilla  Capps, 
by  then  and  there  causing  them  to  be  burned 
to  death.  The  venue  was  changed  to  the 
Ft.  Smith  district,  and  upon  a  trial  there 
appellant  was  found  guilty,  and  appeals  to 
this  court  from  the  judgment  sentencing 
him  to  hang. 
A  number  of  exceptions   were  saved  at 


the  trial,  and  are  assigned  here  as  error 
calling  for  the  reversal  of  the  case.  Among 
other  grounds  upon  which  a  reversal  is 
asked  are  the  discovery  of  new  evidence 
and  the  insufficiency  of  the  evidence;  but, 
in  view  of  the  fact  that  the  case  will  be  re- 
versed for  another  reason,  we  do  not  dis- 
cuss those  assignments  of  error.  No  excep- 
tions were  saved  to  any  of  the  instructions, 
and  as  the  other  errors  complained  of  are 
not  likely  to  occur  at  another  trial,  we  dis- 
cuss only  the  error  which  in  our  judgment 
calls  for  the  reversal  of  the  case,  and  this 
error  is  the  misconduct  of  the  jury  in  read- 
ing, and  in  being  permitted  to  read,  news- 
paper articles  relating  to  the  trial. 

It  was  also  objected  that  the  verdict  of 
the  jury  was  insufficient  to  support  a  judg- 


L.  ed.  1023;  United  State  v.  Francis,  144 
Fed.  620 ;  People  v.  Leary,  106  Cal.  486,  39 
Pac.  24 ;  People  v.  Feld,  149  Cal.  464,  86  Pac. 
1100;  People  v.  Fernandez,  3  Cal.  App.  689, 
86  Pac.  899;  Fogarty  v.  State,  80  Ga.  450, 
5  S.  E.  782;  State  v.  Cucuel,  31  K.  J.  L. 
249;  People  v.  Gaffney,  14  App.  Pr.  N.  S. 
36,  1  Sheldon,  304;  S*tate  v.  Brown,  7  Or. 
186;  Com.  v.  Valverdi,  32  Pa.  Super.  Ct. 
241;  Moore  v.  State,  36  Tex.  Crim.  Rep.  88, 
36  S.  W.  668. 

Thus  it  has  been  held  to  be  no  ground  for 
a  new  trial  that  the  jury  or  some  of  them 
read  in  a  newspaper: — 

—  (prior  to  their  retirement)  a  perfectly 
fair  r^um4  of  the  facts.  People  v.  Leary, 
106  Cal.  486,  39  Pac.  24   (murder)  ; 

— reports  of  the  progress  of  the  trial. 
People  V.  Fernandez,  3  Cal.  App.  489,  86 
Pac.  899; 

— a  statement  that  the  case  was  upon 
trial.  Fogarty  v.  State,  80  Ga.  450,  5  S.  E. 
782; 

— ^a  report  or  abstract  of  the  evidence. 
State  V.  Cucuel,  31  N.  J.  L.  249; 

— a  portion  of  the  testimony  and  brief  ab- 
stract of  the  argument  of  counsel.  People 
V.  Gaffney,  14  App.  Pr.  N.  S.  36,  1  Sheldon, 
304   (a  capital  case) ; 

— (after  their  selection,  but  before  the 
jury  was  entirely  completed)  a  reference  to 
the  case,  a  part  of  which  was  somewhat 
jocular  but  in  no  wise  prejudicial  to  the 
defendant.  State  v.  Brown,  7  Or.  186 
(where,  however,  there  was  probably  a 
waiver ) . 

It  was  held  to  be  no  ground  for  a  new 
trial  that  two  jurors  had  read  a  newspaper 
report  of  the  evidence,  where  one  of  them 
stated  that  it  was  correct  and  had  refreshed 
his  memory,  and  the  other  did  not  think  it 
accurate,  but  both  saying  that  it  had  not 
influenced  them.  United  States  v.  Reid,  12 
How.  361,  13  L,  ed.  1023. 

A  juror  knows  all  about  the  progress  of 
the  trial,  and  it  cannot  hurt  him  to  read 
what  he  already  knows.  People  v.  Fernan- 
dez, 3  Cal.  App.  689,  86  Pac.  899. 

In  United  States  v.  Francis,  144  Fed.  520 
(modified  as  to  the  sentence  in  152  Fed. 
165),  the  court  was  of  the  opinion  that  a 
46  L.K.A.(N.S.) 


mere  account  of  some  of  the  evidence  and  of 
incidents  occurring  during  the  trial,  and 
some  incidents  as  to  the  arrest  of  other 
parties,  did  not  constitute  any  objectionable 
matter  that  would  prejudice  the  defendant's 
case. 

It  is  not  ground  for  a  new  trial  that  a 
juror  has  read  a  comment  in  a  newspaper  on 
his  qualification  by  reason  of  the  tact  that 
he  was  formerly  a  policeman.  -People  v. 
Feld,  149  Cal.  464,  86  Pac.  1100. 

Reading  prejudicial  accounts. 

Conversely,  the  reading  by  the  jury  in  a 
criminal  case  of  newspaper  articles  which 
are  likely  to  influence  the  jury  is  ground  for 
a  new  trial. 

Mattox  v.  United  States,  146  U.  S.  140, 

36  L.  ed.  917,  13  Sup.  Ct.  Rep.  50;  Capps  v. 
State;  People  v.  Stokes,  103  Cal.  193,  142 
Am.  St.  Rep.  102,  37  Pac.  207;  United 
States  v.  Ogden,  105  Fed.  371;  People  v. 
Chin  Non,  146  Cal.  661,  80  Pac.  681;  People 
V.  Wong  Loung,  159  Cal.  520,  114  Pac.  829; 
Styles  V.  SUte,  129  Ga.  426,  59  S.  E.  249,  12 
Ann.  Gas.  176;  Cartwright  v.  State,  71  Miss. 
82,  14  So.  626;  Com.  v.  Landis,  12  Phila. 
576;  Com.  v.  Johnson,  6  Pa.  Co.  Ct.  236; 
Carter  v.  State,  9  Lea,  440;  Walker  v.  State, 

37  Tex.  366;  State  v.  Robinson,  20  W.  Va. 
713,  43  Am.  Rep.  799. 

Thus  it  has  been  held  that  a  new  trial 
should  be  granted  in  criminal  cases  where 
the  jurors,  or  some  of  them,  had  read  in  a 
newspaper: — 

— ^an  article  containing  charges  against 
the  accused  not  in  evidence,  and  stating  that 
the  testimony  was  strong  and  that  the  ac- 
cused did  not  venture  to  testifv  in  his  own 
behalf.  United  States  v.  Ogden,  106  Fed. 
371; 

— an  article  giving  evidence  excluded  by 
the  court  and  containing  intimations  that 
two  of  the  jury  had  been  corrupted.  People 
V.  Stokes,  103  Cal.  193,  142  Am.  St.  Rep. 
102,  37  Pac.  207; 

— ^articles  as  to  charges  of  perjury  against 
the  defendant's  witnesses.  People  v.  Chin 
Non,  146  Cal.  561,  80  Pac.  681; 

— an    article    describing    the    accused   as 
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ment  imposing  the  death  sentence,  for  the 
reason  that  it  did  not  declare  the  degree  of 
the  homicide  of  which  the  defendant  was 
guilty.  Section  2409  of  Kirby's  Digest 
reads  as  follows:  '*The  jury  shall,  in  all 
eases  of  murder,  on  conviction  of  the  ac- 
cused, find  by  their  verdict  whether  he  be 
guilty  of  murder  in  the  first  or  second  de- 
gree; but  if  the  accused  confess  his  guilt, 
the  court  shall  impanel  a  jury  and  examine 
testimony,  and  the  degree  of  crime  shall  be 
found  by  such  jury."  The  judge  in  his 
charge  to  the  jury  gave  them  the  following 
directions:  "Gentlemen,  if  you  find  the  de- 
fendant guilty  of  murder  in  the  first  de- 
gree, the  crime  with  which  he  is  charged  in 
the  indictment,  write  your  verdict,  *We  the 
jury,  find  the  defendant  guilty  as  charged 


in  the  indictment.'  If  you  find  him  guilty 
of  murder  in  the  second  degree,  write  your 
verdict,  *We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  second  degree,'  and 
assess  his  punishment  at  a  term  in  the  state 
penitentiary  of  not  less  than  five  nor  more 
than  twenty-one  years,  the  time  to  be  fixed 
by  you,  not  less  than  five  nor  more  than 
twenty-one  years.  If  you  find  the  defend- 
ant not  guilty,  write  your  verdict,  *We,  the 
jury,  find  the  defendant  not  guilty.'  If 
you  find  him  not  guilty  on  the  ground  of  in- 
sanity, state  that  fact  in  your  verdict." 
The  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment."  It  is  con- 
tended that,  although  this  verdict,  read  by 
itself,   does   not    state    the   degree   of   the 


having  been  convicted  of  murder,  granted  a 
new  trial,  and  let  off  on  account  of  a  loss  of 
records.  People  v.  Wong  Loung,  169  Cal. 
520,  314  Pac.  829   (murder)  ; 

—  (in  a  homicide  case)  an  editorial  criti- 
cizing the  lax  administration  of  the  law  by 
juries  in  homicide  cases.  Styles  v.  State, 
129  Ga.  425,  59  S.  E.  249,  12  Ann.  Gas.  176; 
see  also  State  v.  Walton,  92  Iowa,  455,  61 
N.  W.  179,  infra,  "Particular  statutes;" 

— accounts  containing  in  substance  the 
testimony .  with  unfavorable  comments  and 
remarks  against  the  accused.  Cartwright  v. 
State,  71  Miss.  82,  14  So.  526  (homicide) ; 

—  (in  a  forgery  case)  a  statement  that 
the  accused  haid  already  been  convicted  of  a 
forgery,  stating  briefly  the  facts  as  to  such 
previous  crime.  Gom.  v.  Land  is,  12  Phila. 
576; 

—  (in  a  capital  case)  a  statement  that 
"we  hope  that  strict  justice  will  be  accorded 
him,  and  that,  if  innocent,  which  few  be- 
lieve, he  may  be  able  to  prove  it,  and  thus 
save  his  neck  from  the  gallows."  Clom.  v. 
Johnson,  6  Pa.  Go.  Gt.  236 ; 

—  (in  a  manslaughter  case)  accounts 
highly  prejudicial  to  the  accused,  not  of  the 
trial,  but  of  the  crime,  and  comments  upon 
it.    Carter  v.  State,  9  Lea,  440. 

In  State  v.  Robinson,  20  W.  Va.  713,  43 
Am.  Rep.  799,  it  was  held  ground  for  a  new 
trial  in  a  homicide  case  where  the  defense 
was  insanity,  that  the  jury  had  read  a  news- 
paper containing  an  account  of  another 
nxurder  trial  where  the  defense  was  insanity, 
containing  expert  testimony  in  regard  to  in- 
sanity that  might  prejudice  the  jurors  in 
the  case  on  trial.  But  compare  Schissler  v. 
State,  ]22  Wis.  305,  09  N.  W.  593,  infra, 
"Appellate  review." 

In  Mattox  v.  United  States,  146  U.  S.  140, 
36  L.  ed.  917,  13  Sup.  Ct.  Rep.  50,  it  was 
held  to  be  good  ground  for  a  new  trial  that 
eight  of  the  jurors  had  read  a  newspaper 
published  after  the  case  had  been  given  to 
the  jury,  containing  statements  that  the 
defendant  had  been  tried  for  his  life  once 
before:  that  the  evidence  against  him  was 
claimed  to  be  very  strong  by  those  who  had 
heard  all  the  testimony;  that  the  argument 
for  the  prosecution  was  such  that  the  de- 
46  L.R.A.(N.S.) 


fendant's  friends  gave  up  all  hope  of  any 
result  but  conviction:  and  that  it  was  ex- 
pected that  the  deliberations  of  the  jury 
would  not  last  an  hour'  before  they  would 
return  a  verdict. 

In  Cartwright  v.  State,  71  Miss.  82,  14 
So.  526,  where  it  was  held  to  be  good  ground 
for  a  new  trial  that  some  of  the  jurors  had 
read  newspaper  accounts  of  the  trial  con- 
taining in  substance  the  testimony  with 
some  unfavorable  comments  and  remarks 
against  the  accused,  the  court  said:  "It 
filtered  through  the  medium  of  a  partisan 
of  the  state,  and  was  his  version  of  the  evi- 
dence. This  version,  too,  was  accompanied 
by  remarks  of  the  reporter  unfriendly  to  the 
accused,  and  well  calculated  to  excite  preju- 
dice in  the  mind  of  a  reader.  The  homicide 
was  characterized  as  'the  unprovoked  murder 
of  two  officers  while  in  the  discharge  of  ofii- 
cial  duty.'  The  defendants  were  declared 
to  be  the  possessors  'of  very  unsavory  and 
damaging  antecedents.'" 

In  Walker  v.  State,  37  Tex.  366,  where  a 
murder  case  was  reversed  on  several 
grounds,  the  court  said:  "The  suffering 
jurors  to  have,  during  the  progress  of  the 
trial,  daily  access  to  newspapers  containing 
imperfect  or  incorrect  accounts  of  the  trial 
beinsr  had  before  them,  together  with  com- 
ments upon  the  person  and  characters  of 
those  connected  with  the  trial,  was  certainly 
erroneous  and  improper,  and  of  itself  suffi- 
cient to  vitiate  the  verdict  rendered  by 
them." 

But  the  reading  of  a  prejudicial  article 
will  not  result  in  a  new  trial  if  the  court 
is  satisfied  that  the  accused  has  not  l>een 
harmed  therebv.  Thus,  in  Moore  v.  State, 
36  Tex.  Crim.  Rep.  88,  35  S.  W.  668,  it  was 
held  to  be  no  ground  for  a  new  trial  that, 
after  the  jury  had  agreed  that  the  plaintiff 
was  guilty  and  while  deliberating  upon  the 
length  of  imprisonment  they  should  give 
him,  one  of  the  jurors,  who  said  he  was  not 
influenced  by  it,  read  a  newspaper  account 
of  the  defendant,  stating  that  he  was  under 
indictment  for  murder  in  another  part  of 
the  state  and  had  been  accused  of  various 
misdemeanors;  and  the  juror  stated  that, 
after  reading  the  article  he  finally  agreed  to 
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homicide,  it  is  yet  made  definite  and  certain 
by  reference  to  the  charge  of  the  court; 
that  the  verdict  returned  employed  exactly 
the  language  which  the  court  directed  to 
be  used  in  the  event  appellant  was  found 
guilty  of  murder  in  the  first  degree.  The 
courts  are  divided  on  the  question  of  the 
sufficiency  of  such  verdicts,  and  eminent  au- 
thority could  be  cited  upon  both  sides  of 
the  question  of  the  -sufficiency  of  this  ver- 
dict. Unquestionably  the  verdict  would  be 
insufficient  except  by  reference  to  the 
charge  of  the  court;  but,  as  we  are  revers- 
ing the  case  upon  another  ground,  we  pre- 
termit any  discussion  of  its  sufficiency  here, 
as  that  question  is  not  likely  to  arise  upon 
another  trial. 
The  newspaper     articles     complained  of 


were  published  in  the  Ft.  Smith  Times  Rec- 
ord and  the  Southwest  American,  daily 
papers  published  in  that  city,  and  eacn  was 
shown  to  have  had  a  large  circulation. 
The  foreman  of  the  jury  testified  upon 
the  hearing  of  the  motion  for  a  new  trial 
that  he  and  other  jurors  read  these  articles. 
But  this  evidence  was  not  competent  for 
that  purpose,  and  would  be  insufficient  to 
support  a  finding  that  members  of  the 
jury  had  read  these  articles,  because  jurora 
are  not  thus  allowed  to  impeach  their  ver- 
dict. §2423  of  Kirby's  Digest;  Wilder  v. 
State,  29  Ark.  293;  Smith  v.  SUte,  59  Ark. 
132,  43  Am.  St.  Rep.  20,  26  S.  W.  712; 
Hampton  v.  State,  67  Ark.  266,  54  S.  W.  746. 
But  the  finding  that  the  papers  had  been 
read  by  the  jury  did  not  depend  alone  upon 


a  less  term  for  imprisonment  than  that  for 
which  he  was  formerly  in  favor. 

And  see  cases,  infra,  "Appellate  review," 
where  the  appellate  court  declined  to  dis- 
turb the  ruling  of  the  trial  court  refusing 
a  new  trial,  although  the  articles  read  were 
prejudicial   to   the  defendant. 

Article  containing  judge's  charge. 

In  Farrer  v.  State,  2  Ohio  St.  64,  it  was 
held  to  be  cause  for  a  new  trial  in  a  mur- 
der case  that  the  jurors  read  a  newspaper 
containing  a  portion  of  the  judge's  charge, 
a  part  of  which  at  least  was  admitted  to  be 
entirely  correct,  and  the  rest  of  it  was  in 
condensation.  The  real  ground  of  the  de- 
cision seems  to  have  been  that  it  would  have 
been  error  for  the  judge  himself  to  have 
repeated  his  charge  to  the  jury  in  the  ab- 
sence of  the  prisoner  and  his  counsel,  and 
that  therefore  the  jury  could  not  thus  con- 
sider the  charge  by  themselves. 

Comment  on  defehdant's  failure  to  testify. 

The  interesting  question  whether  the  read- 
ing by  the  jury  of  newspaper  statements  that 
the  defendant  failed  to  testify  in  his  own 
behalf  will  be  ground  for  a  new  trial  seems 
to  be  unsettled. 

It  was  held  in  Williams  v.  State,  33  Tex. 
Grim.  Rep.  128,  47  Am.  St  Rep.  21,  25  8.  W. 
629,  28  8.  W.  958,  that  the  reading  by  two 
jurors  of  a  newspaper  was  not  fatal  to  the 
verdict,  although  the  headlines  stated  that 
the  defendant  was  not  placed  on  the  stand. 
As  to  this  the  court  said :  "It  merely  stated 
a  fact  already  known  to  the  jury.  The  in- 
hibition upon  counsel  in  the  case  alluding  to 
defendant's  failure  to  testify  is  statutory 
(Acts  2lBt  Leg.  37),  and  it  is  for  that  rea- 
son we  reverse  cases  where  the  statute  is 
violated,  even  though  the  error  was  harm- 
less." 

But  in  United  States  y.  Ogden,  105  Fed. 
371,  in  granting  a  new  trial  for  the  reading 
by  the  jurors  in  a  criminal  case  of  a  news- 
paper article  highly  prejudicial  to  the  de- 
fendant in  several  matters,  and  which  stated 
in  headline  that  the  accused  did  not  testify, 
and  below  it.  that  he  "did  not  venture  on 
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the  stand  in  his  own  defense,  the  court  said: 
"In  defiance  of  the  constitutional  provision 
that  no  man  shall  be  obliged  to  testify 
against  himself,  attention  was  called  to  that 
fact,  and  it  was  asserted  that  the  defendant 
did  not  venture  to  testify  in  his  own  behalf, 
— an  assertion  which  neither  judge  nor  coun- 
sel would  have  been  permitted  to  make  dur- 
ing the  course  of  the  trial." 

Under  particular  statutes. 

The  reading  by  jurors  of  a  fair  synapsis 
of  the  evidence  in  a  newspaper  is  not  re- 
ceiving additional  evidence  within  the  stat- 
ute, and  is  not  a  cause  for  a  new  trial.    Wil 
Hams  V.  State,  supra  (murder). 

A  newspaper  is  not  a  "paper"  within  a 
statute  inhibiting  the  receipt  by  the  jury 
of  "papers"  not  authorized  by  the  court. 
State  V.  Jackson,  9  Mont.  508,  24  Pac.  213, 
where  it  was  held  that  the  reading  of  news- 
papers by  the  jury  was  not  within  the 
meaning  of  the  word  "papers"  as  used  in 
the  statute  providing:  "A  new  trial  shall 
be  granted  when  the  jury  receive  any  evi- 
dence, papore,  or  documents  not  authorized 
by  the  court,"  but  fell  within  the  further 
provision  of  the  statute  which  provided: 
"A  new  trial  shall  be  granted  when  the 
jury  has  been  separated  without  leave  of 
the  court,  or  have  been  guilty  of  any  mis- 
conduct tending  to  prevent  a  fair  and  due 
consideration  of  the  case"  (and  it  was  held 
"that  the  simple  reception  by  a  juror  of  a 
newspaper  does  not,  ipso  facto,  vitiate  the 
verdict,  but  that  such  reception  must  be 
considered  as  any  other  misconduct  of  a 
jury,  and  be  treated  by  the  rules  governing 
cases  of  misconduct"). 

When  the  statute  provided  that  "the  jury 
may  also  take  with  them  notes  of  the  tes- 
timony or  other  proceedings  on  the  trial 
taken  by  them,  but  none  taken  by  any 
other  person,"  it  was  held  to  be  cause  for  a 
new  trial  in  a  homicide  case  that  the  jurors, 
while  they  were  deliberating,  had  read  news- 
paper accounts  purporting  to  be  full  re- 
ports of  the  evidence  and  the  addresses  of 
counsel,  with  fulsome  jcommendation  of  the 
arguments  of  the  counsel  for  the  state,  and 
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the  affidayit  of  the  jurors,  as  the  officer  in  | 
charge  of  the  jury  and  the  proprietor  of  the 
hotel  at  which  the  jury  was  being  enter^ 
tained  testified  that  the  jurors  bought  these 
papers,  and  some  of  the  jurors  read  them, 
and  that  other  jurors  had  access  to  the  daily 
papers  belonging  to  the  hotel,  and  read 
them  as  other  guests  did.  These  articles 
were  very  lengthy,  extending  over  several 
columns  of  each  of  these  papers,  and  we 
will  not  set  them  out  in  extenso,  but  copy 
the  following  excerpts  from  them: 

Ft.  Smith  Times  Record: 
*rHears  His  Children  Tell  How  He  Tried  to 


Burn  Them  to  Death  in  Their  Beds. 
Calmly  and  dispassionately  Bertha  and 


u 


Ellis  Capps  told  the  jury  in  the  circuit  court 
this  morning  a  story  that,  if  not  broken 
down,  will  send  their  father,  Marion  Capps, 
to  the  electric  chair,  that  mode  of  capital 
punishment  having  been  substituted  by  the 
present  legislature  for  hanging. 

"The   Flame-Scarred   Brother. 

''Ellis  Capps,  age  fourteen  years,  bore 
plainly  the  evidence  of  his  close  call  from 
death  in  the  flames  in  scars  that  disfigured 
his  forehead  and  hands  and  mutilated  one 
ear.  His  testimony  did  not  materially  dif- 
fer from  that  given  by  his  sister. 

"Neighbor  Testifies  to  Rope. 

"Capps  Feared  Mob. 
"Wiggington  says  Capps  expresses  desire 


with  criticisms  and  complaints  'against  the 
courts  for  failure  to  bring  criminals  to  jus- 
tice. State  V.  Walton,  92  Iowa,  465,  61  N. 
W.  17^. 

in  State  v.  Caine,  134  Iowa,  147,  lU  N. 
W.  443  (quoted  from  in  Capps  v.  State), 
where  the  statute  required  the  court  to  ad- 
monish the  jury,  "that  it  is  their  duty  not 
to  permit  any  person  to  speak  to  or  com- 
municate with  them  on  any  subject  con- 
nected with  the  trial  .  .  .  and  that 
they  should  not  converse  among  themselves 
on  any  subject  connected  with  the  trial, 
or  form  or  express  an  opinion  thereon,  un- 
til the  cause  is  finally  submitted  to  them," 
it  was  held  to  be  cause  for  a  new  trial  that 
the  jurors  read  newspaper  accounts  of  the 
case,  which,  while  not  objectionable  for 
general  purposes,  were  not  strictly  accurate. 
The  CO  t  said:  "The  reading  of  news- 
paper accounts  of  and  comments  upon  the 
trial  is  thus  prohibited  by  the  letter  and 
the  spirit  of  the  statute." 

Waiver. 

The  question  of  waiver  seems  generally 
to  have  arisen  where  there  was  no  reason 
to  consider  that  the  jury  had  been  pre- 
judiced. 

In  Hunter  v.  Georgia,  43  Ga.  483,  the 
appellate  court  declined  to  disturb  a  ver- 
dict where,  after  some  of  the  jury  had  been 
sworn  and  while  they  were  waiting  for  the 
completion  of  the  jury,  they  read  a  news- 
paper attack  upon  the  defendant's  counsel, 
who  was  aware  of  this  at  the  time,  but 
made  no  exception  to  it  until  after  the  ver- 
dict. 

In  BuUiner  v.  People,  96  111.  394,  it 
was  held  that  the  defendant  had  waived 
any  objection  to  the  reading  of  two  news- 
papers, one  of  which  had  been  banded  to  a 
juror  by  the  defendant's  counsel,  who  later 
saw  the  juror  reading  the  other  paper  and 
privately  asked  the  court  to  see  that  papers 
did  not  reach  the  jury,  but  made  no  motion. 
It  appeared  in  the  record  tha.t  it  was 
thought  best  by  the  trial  court,  "and  was 
so  stated  to  counsel  at  the  time,  that  as 
the  papev  was  already  in  the  hands  of  one 
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of  the  jurymen  it  would  give  the  article 
too  much  prominence  and  do  the  defendants 
more  harm  than  good  to  speak  about  it, 
and  nothing  further  was  said  or  done  about 
it." 

In  McCue  v.  Com.  103  Va.  870,  49  "S.  E. 
623,  the  court  declined  to  order  a  new  trial 
where  the  prisoner  and  his  counsel  made 
no  objection  to  the  statement  of  the  court 
to  jurymen,  before  the  formation  of  the 
jury,  that  they  might  read  the  parts  of  the 
daily  newspaper  not  relating  to  the  trial, 
but  must  avoid  anything  relating  thereto, 
and  it  did  not  appear  that  the  limits  im- 
posed by  the  court  were  exceeded,  although 
the  court  had  not  inquired  of  the  defendant 
or  his  counsel  at  the  time  whether  they  had 
any  objections. 

in  Aiarrin  v.  United  States,  93  C.  O.  A. 
351,  167  Fed.  951,  it  was  held  that  there 
was  no  error  in  refusing  to  withdraw  a 
juror  where  the  matter  of  the  reading  of 
objectionable  newspaper  articles  was  called 
to  the  attention  of  the  court  by  the  de- 
fendant's counsel,  and  several  of  the  jurors 
thereupon  admitted  reading  the  articles  and 
stated  that  they  would  not  be  influenced 
thereby,  and  the  defendant  did  not  insist 
upon  any  motion  but  left  himself  in  the 
hands  of  the  court. 

It  was  held  that  there  was  no  prejudice 
to  the  defendant  where,  before  the  jury 
was  completed,  those  of  the  jurors  who  had 
been  selected  read  a  newspaper  reference 
to  the  case,  and  the  court  offered  to  dis- 
charge the  jury  if  the  defendant's  counsel 
wished  it,  who  declined  to  take  any  atti- 
tude, but  excepted  to  the  fact  that  the  jury 
was  not  discharged  and  told  the  court  he 
would  except  if  thev  were  discharged.  State 
V.  Brown,  7  Or.  186. 

Appellate  review. 

The  granting  or  refusing  of  a  new  trial 
in  a  criminal  case  on  account  of  the  read- 
ing of  newspaper  accounts  by  the  jury  is  a 
matter  of  discretion  in  the  trial  court,  and 
will  only  be  reversed  where  there  is  clear 
abuse  of  discretion.  Com.  v.  Valverdi,  32 
Pa.    Super.   Ct.   241;    State   v.   Briggs,   — 
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for  officer  to  make  haste  to  get  him  to  a 
place  of  safety  as  it  was  horrible  aiTair,  and 
was  afraid  neighbors  do  him  bodily  harm." 

And  the  following  excerpts  are  taken  from 
the   Southwest   American: 

"Children  testify  that  father  murders 
three  by  firing  home;  other  witnesses  .for 
the  state  told  of  finding  ashes  held  in  per- 
fect form  of  charred  rope,  across  the  breast 
of  the  children  who  met  death  in  the  house." 

"Judge  Harp  was  scored  by  the  court  by 
the  nonarrival  of  a  witness  from  Jenny  Lind. 
whose  absence  caused  a  halt  in  the  case. 
Shortly  afterward,  when  counsel  attempted 
to  place  on  stand  a  witness  who  had  been 
give^  the  privilege  of  court  room  through- 
out hearing,  Judge  Hon  again  grew  warm 
in  his  remarks  to  Jurge  Harp,  and  said  con- 
demned counsel's  action  in  case  of  missing 
witness  as  well  as  in  other  case." 

"On  Cross-Examination  Wigginton 
Said   he   saw   big  oil   can   in  the   ruins. 


noX 


The  top  dented,  no  flames  issuing  from  the 
holes.  The  prosecution  contends  that  thla 
proves  the  can  had  been  emptied  of  oil, 
and  that  there  was  no  explosion.  Had 
there  been  an  explosion,  the  state  asserts 
the  can  would  have  been  torn  and  battered." 

'* Every  one  of  the  three  witnesses  who  tes- 
tified at  the  morning  session  gave  startling 
testimony. 

"In  fact  their  stories  constitute  a  series 
of  sensations.  Hardly  had  the  audience  re- 
covered from  the  surprising  recital  of  fif- 
teen-year-old Bertha  Capps,  than  Ellis,  aged 
fourteen,  droopy-eyed  and  weary,  his  hands 
and  face  disfigured  by  the  ravages  of  the 
fire,  and  standing  as  mute  evidences  of  the 
child's  horrible  experience,  startled  the 
spectators  with  his  testimony.  The  story 
of  the  children  corroborated  in  detail,  but 
with  one  or  two  minor  exceptions  both  re- 
lated their  testimony  in  a  straightforward 
manner,  and  every  neck  in  the  room  waa 
stretched  so  that  not  a  word  would  escape 
the  listener. 


Minn.  — ,  142  N.  W.  823 ;  State  v.  Jackson, 
9  Mont.  508,  24  Pac.  213;  Schissler  v.  State, 
122  Wis.  365,  90  N.  W.  593. 

See  also  as  indicating  a  like  opinion 
Holt  V.  United  States,  218  U.  S.  245,  64 
L.  ed.  ]021,  31  Sup.  Ct.  Rep.  2,  20  Ann. 
Cas.  1138,  where  the  particular  question 
was  upon  the  separation  of  jurors  in  a 
murder  case,  the  reading  of  newspapers  be- 
ing merely  incidental. 

In  State  v.  Brings,  —  Minn.  — ,  142  N. 
\V.  823,  the  court  said:  "The  court  below 
was  in  better  position  to  determine  whether 
prejudice  resulted  from  the  act  of  the  juror, 
and,  having  ruk»d  tliereon  adversely  to  de- 
fendant, its  conclusion  should  not  be  dis- 
turbed." 

The  reading  of  newspapers  stating  the 
evidence  or  part  of  it  and  incidents  occur- 
ring at  the  trial  in  the  presence  of  the  jury, 
and  not  incorrect,  will  not  lead  an  appel- 
late court  to  overthrow  the  discretion  of 
the  trial  court  in  refusing  a  new  trial. 
Com.  V.  Valverdi,  32  Pa.  Super.  Ct  241. 

And  that  tlie  articles  read  are  prejudicial 
to  the  defendant  will  not  necessarily  cause 
the  appellate  court  to  interfere  with  the 
discretion  of  the  trial  court.  Thus,  in  State 
V.  Jackson,  9  Mont.  608,  24  Pac.  213,  it 
was  held  that  the  reading  of  newspapers  by 
jurors,  containing  accounts  of  the  evidence 
and  comments  adverse  to  the  defendant  be- 
fore the  trial  was  half  over,  when  the  mat- 
ter was  brought  to  the  attention  of  the 
court,  who  forbade  any  further  reading  of 
the  papers,  was  not  a  cause  for  a  new  trial, 
as  the  court  on  appeal  could  not  hold  that 
anv  prejudice  had  appeared. 

So,  in  Palmore  v.  State,  29  Ark.  248, 
where  a  murder  case  was  sent  back  for  a 
new  trial  for  other  errors,  it  was  stated 
that  the  appellate  court  would  not  over- 
rule the  decision  of  the  trial  court  refus- 
ing a  new  trial  on  account  of  the  reading 
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by  a  juror  of  a  newspaper  article  asserting 
that  the  prisoner  had  been  proved  guilt  v. 

And  in  Schissler  v.  State,  122  Wis,  *365, 
99  N.  W.  593,  where  in  a  murder  case  the 
defense  was  insanity,  and  some  of  the  jurors 
had  read  a  newspaper  upon  feigning  insan- 
ity, referring  to  a  case  in  another  state 
where  it  was  claimed  that  insanity  had  been 
feigned  in  capital  cases,  and  it  had  Ix^on 
held  by  the  court  below  that  no  improper 
infiuence  had  affected  the  verdict,  the  ap- 
pellate court  in  affirming  the  judgment 
said:  "Since  this  decision  does  not  ap- 
pear to  be  against  the  clear  weight  of  the 
evidence  it  will  not  be  disturbed  by  this 
court."  Compare  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799,  supra,  "Reading 
prejudicial  accounts." 

See  also  infra,  "Where  court  satisfied 
with  result." 

— where  court  satisfied  with  result. 

There  are  cases  which  place  the  appellate 
court's  refusal  to  grant  a 'new  trial  on  ac- 
count of  newspaper  reading  by  the  jury  on 
the  ground  that  that  court  is  satisfied  with 
the  result. 

Tlius,  in  State  v.  William^,  96  Minn.  351, 
106  N.  W.  265,  it  was  held  that  it  was  not 
ground  for  a  new  trial  in  a  murder  case 
that  the  jury  read  an  account  of  the  evi- 
dence of  the  defendant  on  the  stand,  giving 
in  the  main  a  correct  account  of  it,  but 
commenting  upon  the  defendant  in  a  manner 
showing  bias  against  him,  when  from  the 
whole  case  the  defendant,  in  the  opinion  of 
the  court,  had  not  been  prejudiced.  The 
court  said:  "It  affirmatively  appears,  as 
already  stated,  from  the  evidence  in  this 
case,  that  the  jury  could  not  have  re- 
turned honestly  or  intelligently  any  other 
verdict  than  the  one  they  did  return.  Nor 
can  we  intelligently  assume  that  they  would 
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''Their  testimony  was  delivered  without 
emotion,  except  towards  the  closing  part  of 
the  girl's  cross-examination,  when  her  an- 
swers became  haughty  »nd  snappy.  She 
finally  broke  into  tears  as  she  dramatically 
«xclaimed,  after  she  had  given  shocking 
testimony,  that  'I  would  tell  the  same  story 
if  I  was  on  my  dying  bed.' 

"Despite  the  insistent  and  repeated  efforts 
of  counsel  for  the  defense  to  shake  stories 
of  the  children  the  youthful  witness  re- 
mained firm.  Said  father  read  them  twen- 
tieth chapter  of  St.  John  from  the  Bible. 
She  did  not  know  that  the  subject  dealt 
with  the  resurrection." 

It  is  always  improper  for  a  juror  to 
discuss  a  cause  which  he  is  trying  as  a 
juror,  or  to  receive  any  information  about 
it  except  in  open  court  and  in  the  manner 
provided  by  the  law.  Otherwise  some  juror 
might  be  subjected  to  some  influence  which 
would  control  his  judgment,  something 
might  be  communicated  to  him  which  would 
be  susceptible  of  some  simple  ex][>lanation, 


which  could  not  be  made  because  of  the 
ignorance  of  the  influence  to  which  tht 
juror  had  been  subjected.  But  while  jurors 
should  never  read  the  newspaper  accounts 
of  the  progress  of  the  trial  for  fear  they 
might  be  influenced  by  something  which 
was  not  in  evidence,  and  which  had  not 
occurred  in  the  view  of  the  jury,  yet  the 
mere  reading  of  a  newspaper  accoimt  of  a 
trial  does  not  necessarily  call  for  the  re- 
versal of  the  case,  if  the  article  contained 
nothing  of  an  unfair  or  prejudicial  char- 
acter, and  gave  no  intimation  to  the  jury 
of  the  effect  of  any  evidence  or  the  weight 
given  to  it  by  the  public.  People  v.  Leary, 
105  €al.  486,  39  Pac.  24;  People  v.  Gaff- 
ney,  1  Sheldon,  304;  Com.  v.  Fisher,  134 
Am.  St.  Rep.  1056,  note  6. 

A  leading  case  upon  the  subject  of  news- 
papers read  by  the  jurors  engaged  in  a 
trial,  and  the  effect  of  such  conduct  upon 
the  part  of  the  jurors,  is  the  case  of  Styles 
V.  State,  129  Ga.  425,  59  S.  E.  249,  12  Ann. 
Cas.   176,  and  in  this  case  Justice  Atkin- 


bave  returned  a  false  verdict,  if  some  of 
them  had  not  read  the  articles  in  question. 
Therefore  we  hold  that  in  the  reading  of 
the  newspaper  articles  in  question  by  the 
jury  was  not  prejudicial  error." 

So,  in  Com.  v.  Ghauncey,  2  Ashm.  (Pa.) 
W>,  the  fact  that  the  court  was  satisfied 
with  the  verdict  is  the  only  reported  reason 
for  the  denial  of  a  motion  for  a  new  trial 
in  a  murder  case,  made  partially  on  the 
Ip-ound  that  the  jurors  had  read  a  news- 
paper containing  an  inaccurate  account  of 
the  proceedings. 

In  Burns  v.  State,  145  Wis.  373,  140  Am. 
St.  Rep.  1081,  128  N.  W.  987,  where  a 
newspaper  found  its  way  into  the  jury  room 
with  an  account  of  the  deliberations  of  the 
jury,  and  stating  that  one  juryman  was 
persisting  against  his  fellows  in  holding 
that  the  defendant  was  not  guilty,  the 
court  declined  to  set  aside  the  verdict  on 
the  ground  that  they  were  "unable  to  reach 
a  conclusion  that,  had  the  improper  con- 
duct not  occurred,  the  result  nught  within 
reasonable  probabilities  have  been  different." 


Miscellaneous. 

In  Hempton  v.  State,  HI  Wis.  127,  86  N. 
W.  696,  12  Am.  Grim.  Rep.  657,  it  was  held 
to  be  cause  for  a  new  trial  that  the  jury 
in  a  murder  case  stayed  at  a  hotel,  mixed 
freely  with  the  guests,  read  newspapers, 
etc 

In  State  v.  Robinson,  20  W.  Va.  713,  43 
Am.  Rep.  799,  it  was  held  not  to  be  groimd 
for  a  new  trial  in  a  homicide  case  that  the 
jury  had  read  a  newspaper  account  of  a 
murder  committed  in  another  state. 

While  without  the  scope  of  this  note,  ref- 
erence should  be  made  to  State  v.  McCor- 
mick,  20  Wash.  94,  64  Pac.  764,  where  it 
was  held  to  be  error  requiring  a  new  trial 
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when  the  court,  without  consent  of  the  de- 
fendant, gave  permission  that  two  letters 
from  a  distance  and  a  newspaper  should  be 
delivered  to  a  juror,  after  examining  the 
newspaper  and  finding  that  it  con&incd 
nothing  relating  to  the  trial.  This  was 
upon  the  ground  that  the  letters  were  sealed 
and  might  have  been  used  to  insert  com- 
munications to  the  jury,  and  that '  it  was 
not  necessary  to  establish  that  the  letters 
did  contain  anything  damaging  to  the  de- 
fendant. 

But  this  case  was  criticized  as  an  ex- 
treme case  and  as  not  reflecting  the  more 
modem  ideas  on  the  subject  in  the  murder 
case  of  State  v.  Pepoon,  62  Wash.  636,  114 
Pac.  449,  where  the  court  held  that  it  was 
no  ground  for  a  new  trial  in  a  murder  case 
that  jurors  were  furnished  each  with  a 
m^azine,  by  consent,  and  on  direction  of 
the  court,  it  not  being  claimed  that  there 
was  anything  in  the  magazine  concerning 
the  case  on  trial. 

In  People  v.  Fernandez,  3  Cal.  App.  689, 
86  Pac.  899,  where  after  the  jury  had  been 
impaneled,  and  during  the  taking  of  testi- 
mony the  defendant  requested  the  privilege 
of  asking  the  several  jurors  some  questions 
in  open  court  as  to  whether  they  had  read 
any  reports  of  the  trial  in  the  newspapers, 
and  the  court  refused  the  request,  stating 
that  this  was  not  the  time  or  place  for  any 
such  inquiry,  the  appellate  court  said:  "We 
think  the  court  was  right,  and  that  there 
is  no  merit  in  the  objection  to  the  action 
taken." 

In  Flanegan  v.  State,  64  Ga.  52,  where 
just  before  the  verdict  a  newspaper  was  de- 
livered to  one  of  the  jurors,  but  its  con- 
tents do  not  appear,  the  court,  while  grant- 
ing a  new  trial  for  other  reasons,  disposed 
of  this  objection  as  not  having  been  preju- 
dicial to  the  defendant.  B.  B.  B. 
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son,  speaking  for  the  court,  said:  "The 
state  is  jealous  of  the  rights  and  liberties 
of  its  people.  When  one  of  its  citizens  is 
accused  of  crime,  it  throws  around  him  all 
the  safeguards  .  .  .  possible,  in  order 
to  procure  for  him  a  fair  and  impartial 
trial.  It  requires  the  officer  who  has  charge 
of  the  particular  jury  to  swear,  in  sub- 
stance, in  open  court,  to  take  them  to  the 
jury  room,  and  there  keep  them  safely,  and 
not  to  communicate  with  them  himself,  or 
suffer  anyone  else  to  commimicate  with 
them,  unless  by  leave  of  the  court.  The 
law  contemplates  that  when  a  jury  are 
selected  and  sworn  to  try  a  citizen  for 
felony,  they  shall  be  entirely  separate  from 
the  world,  and  that  no  communication 
whatever  shall  be  had  with  them  from 
the  beginning  of  the  trial  until  the  verdict 
is  reached,  unless  by  leave  of  the  court.  It 
contemplates  that  no  outside  influence  shall 
be  brought  to  bear  on  the  minds  of  the  jury, 
and  that  nothing  shall  occur  outside  of  the 
trial  which  shall  disturb  their  minds  in 
any  way;  that  the  minds  of  the  jury  shall 
be  entirely  occupied  with  the  consideration 
of  the  case  which  they  are  sworn  to  try." 
It  will  be  observed  that  the  oath  taken  by 
the  officer  in  charge  of  the  jury  in  that 
state  is  very  similar  to  the  oath  which  the 
court  administers  to  the  officer  in  charge 
of  the  jury  upon  each  adjournment  of  the 
court  in  this  state.  Section  2390,  Kirby*s 
Digest.  And  the  court  there  further  said: 
"When  a  juror  enters  upon  the  trial  of  a 
criminal  case,  the  law  contemplates  his 
withdrawal  from  the  public,  and  makes  no 
provision  for  addresses  to  him  from  outside 
sources,  for  his  entertainment  or  otherwise, 
which  are  calculated,  directly  or  indirectly, 
to  excite  any  passions  or  emotions  with  re- 
spect to  the  matter  upon  which  he  is  to 
sit  in  judgment.  Perfect  impartiality  in 
the  juror  is  the  object  of  the  law.  Any- 
thing not  legitimate,  arising  out  of  the  trial 
of  the  case,  which  tends  to  destroy  the  im- 
partiality of  the  juror,  should  be  discoun- 
tenanced,"— and  in  the  same  opinion  the 
following  language  was  quoted  with  ap- 
proval from  the  case  of  Cartwright  v.  State, 
71  Miss.  82,  14  So.  626:  That  "this  method 
of  communicating  to  and  impressing  upon 
the  jury,  or  any  member  of  it,  the  opin- 
ions of  others  is  open  to  the  same  con- 
dei|}nation  which  would  be  visited  upon  oral 
expressions  of  opinion  touching  a  defend- 
ant, injected  into  the  body  of  the  jury  by 
some  designing  intermeddler.  .  .  .  The 
widely  read  and  influential  daily  journal, 
speaking  for,  as  well  as  to,  the  public,  re- 
flecting popular  sentiment  as  well  as  mak- 
ing it,  must  be  held  to  be  much  more  power- 
ful in  influencing  the  average  man  than 
nnv  pTpreflsion  of  opinion  by  a  single  pri- 
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rate  individual."  And  in  the  note  to  thi» 
Style  Case,  supra,  the  following  language 
is  quoted  from  the  case  of  State  v.  Caine, 
134  Iowa,  147,  IIUN.  W.  443:  "The  account* 
were  written  in  a  somewhat  sensational 
manner,  though  not  perhaps  objectionable 
as  news  intended  for  the  general  public 
They  were  not  confined  to  verbatim  reporta 
of  the  testimony  of  the  witnesses,  but,  to  a 
large  extent,  consisted  of  condensed  a^ 
counts  of  what  was  testified  to  by  the 
witnesses  and  statements  of  the  facts  in- 
volved, some  of  them  not  shown  by  any  evi- 
dence in  the  case.  However  fair  these  ac- 
counts may  have  been,  and  for  the  most 
part  they  were  unobjectionable  as  a  current 
report  of  the  proceedings,  they  were  com- 
munications, with  reference  to  the  case, 
which  the  jurors  should  not  have  received. 
The  only  discussions  of  the  evidence  which 
the  jurors  should  have  an  opportunity  to 
consider,  before  they  are  secluded  for  de- 
liberation on  their  verdict,  are  discussions 
in  open  court,  by  the  attorneys  of  each 
party  in  the  presence  of  those  for  the  other, 
in  which  errors  of  statement  may  be  cor- 
rected and  improper  inferences  may  be 
controverted.  The  jurors  should  not  sub- 
ject themselves  to  the  danger  of  miscon- 
ception and  error,  which  must  exist  if  out- 
side persons,  without  the  checks  incident  to 
an  orderly  trial  and  discussion  in  court,  are 
allowed  to  sum  up  the  evidence,  empha- 
size its  particular  features,  and  suggest  the 
conclusions   to  be   drawn   therefrom." 

It  will  be  observed  that  the  language  em- 
ployed in  the  first  quoted  newspaper  article 
is  not  a  verbatim  report  of  the  evidence  of 
any  witness,  but  is  a  statement  in  narra- 
tive form  of  the  reporter's  understanding 
of  it.  It  will  be  observed,  too,  that  it  com- 
municates to  the  jury  the  paper's  estimate 
of  its  sufficiency,  for  the  article  in  the 
Times  Record  contains  the  statement  that 
the  evidence,  if  not  broken  down,  would 
send  the  appellant  to  the  electric  chair, 
and  also  states  the  opinion  that  the  evi- 
dence of  Ellis  Capps,  a  son  of  appellant, 
did  not  materially  differ  from  that  given 
by  his  sister,  although  the  defense  con- 
tended that  neither  the  boy  nor  the  girl 
should  be  believed  because  of  inconsisten- 
cies in  their  statements  and  contradiction 
contained  therein.  The  article  in  the  South- 
west American  is  open  to  substantially  the 
same  objections,  and  calls  especial  atten- 
tion to  a  circumstance  in  proof,  which  was 
regarded  by  the  state  as  highly  significant, 
and  that  is  that  the  can  which  had  con- 
tained the  oil  supposed  to  have  been  used 
in  saturating  the  bed  upon  which  the  chil- 
dren had  been  sleeping,  had  not  exploded, 
and  that,  therefore,  the  oil  had  been  poured 
out    of    the   can    before    the    fire   occurred. 


1933. 


CAPPS  V.  STATE. 


749 


The  article  in  the  Anierican  also  advised 
the  jury  that  the  public  was  startled  by 
the  sensational  character  of  the  evidence, 
4uid  that  the  appearance .  of  the  boy  bore 
mute  evidence  of  his  horrible  experience 
and  the  consequent  truthfulness  of  his 
story.  It  also  stated  that  the  evidence  of 
the  daughter  was  given  without  emotion, 
except  towards  the  closing  part  she  be- 
came haughty  and  snappy,  while  the  theory 
of  the  defense  was  that  the  girl  entertained 
great  animosity  towards  her  father,  and  had 
made  many  conflicting  statements.  The 
American's  article  also  contained  the  state- 
ment that  counsel  for  the  defense  had  been 
unsuccessful  in  their  attempt  to  shake  the 
fltories  of  the  children,  but  that  they  had 
remained  firm  in  them;  the  inference  neces- 
sarily being  that  they  were  therefore  true. 
We  believe  these  articles  were  prejudicial, 
because  they  were  not  a  mere  narration 
of  the  evidence  connected  with  the  trial 
which  had  occurred  within  the  view  of  the 
jury,  and  that  their  necessary  effect  was 
to  convey  to  the  jury  the  information  that 
public  sentiment  had  crystallized  into  the 
conviction  that  appellant  was  guilty  of  the 
horrible  crime  of  which  he  was  charged; 
that  his  children  had  stood  the  ordeal  of  a 
searching  cross-examination,  and  yet  re- 
mained firm  because,  as  intimated  by  the 
papers,  their  story  was  true.  These  were 
improper  influences,  and  we  cannot  know 
what  effect  they  may  have  had  upon  the 
minds  of  the  jury,  and  no  attempt  was 
made  to  show  that  the  jury  was  not  in- 
fluenced thereby,  and  we  therefore  reverse 
this  judgment,  and  remand  the  cause  for  a 
new  trial. 

McCnlloch,  Ch.  J.,  dipsenting: 
The  testimony  in  this  case  is  not  as 
strong  as  is  desirable  in  order  to  warrant 
a  conviction  for  a  capital  crime,  but  it  is 
imdoubtedly  sufficient,  from  a  legal  stand- 
point, to  justify  this  court  in  upholding 
the  verdict  of  the  jury.  There  are  some 
unsatisfactory  features  in  the  evidence,  but 
the  jury  had  the  witnesses  before  them, 
particularly  the  testimony  of  the  children 
of  the  accused,  and  a  case  was  made  out 
sufficient  to  uphold  the  verdict.  I  cannot 
agree  to  a  reversal  of  the  case  upon  the 
grounds  stated  by  the  court,  for  I  have 
an  abiding  conviction  that  the  record  is 
free  from  any  prejudicial  error. 

It  is  a  sound  doctrine,  and  one  supported 
by  authority,  to  say  that,  iN^here  the  jury 
in  a  capital  case  is  kept  together,  the  fact 
that  they  read  newspaper  articles  of  an 
inflammatory  nature  is  sufficient  to  raise 
a  presumption  of  prejudicial  effect,  and 
that  the  burden  rests  upon  the  state  to  re- 
move that  presumption.  However,  we  have' 
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the  newspaper  articles  before  us  which  are 
said  to  have  been  read  by  some  of  the 
jurors,  and,  in  my  judgment,  there  is  noth- 
ing in  them  that  is  calculated  to  prejudice 
appellant's  rights  in  the  minds  of  those 
jurors.  There  is  nothing  of  an  inflamma- 
tory or  sensational  character  about  the 
articles.  They  only  pretend  to  relate  to 
events  of  the  trial, — events  which  occurred 
in  the  presence  of  the  jury, — and  do  not 
pretend  to  convey  the  outside  sentiment  or 
the  opinion  of  the  editor  concerning  the 
weight  of  the  evidence.  It  is  true  that 
one  of  the  articles  speaks  of  the  two  chil- 
dren giving  testimony  which,  if  not  broken 
down,  would  send  their  father  to  the  elec- 
tric chair,  but  the  tone  of  the  article  evinces 
clearly  the  intention  of  the  writer  merely 
to  relate  the  substance  of  the  testimony, 
and  not  to  express  an  opinion  as  to  its 
weight.  I  think  we  ought  to  attribute  to 
the  jurors  a  fair  degree  of  intelligence,  and 
presume  that  they  are  not  mere  puppets, 
to  be  influenced  by  every  flying  rumor. 
They  are  supposed  to  be  fair-minded  men, 
who  will  be  guided  by  the  testimony  ad- 
duced upon  the  witness  stand  and  instruc- 
tions of  law  given  by  the  court,  and  not  by 
mere  expressions  of  others. 

As  before  stated,  I  do  not  mean  to  say 
that  a  highly  inflammatory  newspaper  ar- 
ticle, which  purports  to  express  public  sen- 
timent, or  which  is  calculated  to  convey  to 
the  minds  of  the  jury  the  idea  that  it  rep- 
resents public  sentiment,  would  not  be  held 
to  be  prejudicial,  in  the  absence  of  a  counter 
showing  on  the  part  of  the  state  sufficient 
to  rebut  the  presumption.  These  articles 
are  not  of  that  character,  however,  and  it 
seems  to  me  that  they  are  not  sufficient  to 
raise  any  presumption  that  the  jurors  were 
influenced  by  them. 

Now,  as  to  the  form  of  the  verdict:  The 
court  has  not  passed  upon  that  question; 
but,  in  order  to  justify  my  conclusion  that 
the  case  ought  to  be  affirmed,  it  is  proper 
for  me  to  say  something  on  that  subject. 
It  is  true  the  statute,  in  terms,  declares 
that  "the  jury  shall,  in  all  cases  of  murder, 
on  conviction  of  the  accused,  find  by  their 
verdict,  whether  he  be  guilty  of  murder  in 
the  first  or  second  degree."  Kirby's  Digest, 
§2409.  When  the  verdict  in  this  case  is 
read  in  the  light  of  the  other  parts  of  the 
record,  it  is  perfectly  clear  that  the  jury 
have  complied  with  the  statute,  and  have 
by  their  verdict  declared  the  defendant  to 
be  guilty  of  murder  in  the  first  degree. 
The  whole  record,  including  the  court's 
charge,  may  be  considered  in  interpreting 
the  verdict  of  the  jury,  and  if,  from  the 
whole,  it  can  be  ascertained  to  a  certainty 
what  the  jury  meant,  then  the  verdict  is 
sufficient.     Strawn  v.  State,  14  Ark.  549; 
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Fagg  V.  State,  50  Ark.  506,  8  S.  W.  I 
820;  Blackshare  v.  State,  94  Ark.  548, 
140  Am.  St.  Rep.  144,  128  S.  W.  549. 
"Whatever  conveys  the  idea  to  the  common 
understanding  will  suffice,"  says  Mr.  Bishop 
on  that  subject,  ''and  all  fair  intendments 
will  be  made  to  support  it."  1  Bishop, 
Crlra.  Proc.  §  1004,  subd.  6,  §  1005a.  Im 
Fagg  V.  State,  supra,  Chief  Justice  Cockrill, 
speaking  of  a  verdict  for  manslaughter 
which  failed  to  specify  the  time,  said: 
"Viewing  the  verdict  in  this  case  in  the 
light  of  the  evidence  and  the  court's  charge, 
the  conclusion  is  reasonable,  if  not  irre- 
sistible, that  the  jury  intended  a  conviction 
of  voluntary  manslaughter.  The  court  had 
charged  them  specifically  upon  that  offense, 
and  had  made  no  mention  of  involuntary 
manslaughter.  If  they  knew  there  was 
such  a  grade  of  homicide,  it  is  not  probable ' 
that  they  understood  that  the  defendant  | 
could  be  convicted  of  it  in  this  prosecution." 
In  the  present  case  the  court  specifically 
charged  the  jury  as  to  the  form  of  the  ver- 
dict, and  told  them  that  if  they  found  the 
defendant  guilty  of  murder  in  the  first  de- 
gree, the  form  of  their  verdict  should  be, 
"We,  the  jury,  find  the  defendant  guilty 
as  charged  in  the  indictment."  In  response 
to  that  instruction  the  jury  adopted  the 
precise  form  laid  down  by  the  court.  It  is 
very  clear,  therefore,  what  the  jury  meant 
when  we  look  to  the  whole  record,  and  the 
requirement  of  the  statute  is  fully  met. 

I  think  the  judgment  in  this  case  should 
be  affirmed,  and  I  therefore  dissent  from 
the  conclusion  reached  by  the  majority. 


GEORGIA  SUPREME  COURT. 

MRS.  M.  C.  DAVIS,  Plff.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  BLAKELY. 

(139  Ga.  702,  78  S.  E.  190.) 

Judgment  —  consent  —  attorney's  dis- 
obeying instructions  —  setting  aside. 

1.  Where  a  suit  was  brought  to  cancel  a 
deed,  to  have  the  land  described  in  it  de- 

Headnotes  by  Lumpkin,  J. 


creed  to  belong  to  the  plaintiff,  to  have  an 
accounting,  to  recover  double  the  usurious 
interest  alleged  to  have  been  paid  to  the 
grantee,  a  national  bank,  and  to  obtain 
other  equitable  relief,  if  the  plaintiff  au- 
thorized her  attorneys  to  enter  into  a  con- 
sent decree  fixing  the  amount  required  to 
be  paid  by  her  to  the  defendant,  in  discharge 
of  all  liabilities  against  her  and  the  prop- 
erty, at  $5,000,  and  expressly  instructed 
them  that  she  would  not  consent  to  a  com- 
promise or  settlement  of  the  case  except  upon 
such  terms,  to  which  the  attorneys  agreed, 
which  instructions  were  known  to  the  ad- 
verse party  through  its  leading  attorney, 
and  if,  nevertheless,  the  defendant's  lead- 
ing attorney  persuaded  the  plaintiff's  coun- 
sel to  disregard  such  instruction,  and  in- 
duced them  to  consent  to  a  decree  fixing 
such  liability  at  $15,000,  declaring  the  debt 
to  be  hers,  and  not  that  of  her  husband,  as 
she  alleged  it  was,  and  directing  that  in 
default  of  pa3'ment  by  her  the  land  should 
be  sold  as  provided  therein,  a  consent  decree 
so  entered  could  be  set  aside  by  the  client 
upon  proper  proceedings  therefor,  duly  com- 
menced. 

Same  —  effect  —  reinstating  case. 

2.  If  the  consent  decree  involved  in  the 
present  case  should  be  set  aside,  the  former 
case  should  be  reinstated  upon  the  docket 
for  trial,  and  the  parties  should  have  the 
rights  of  prosecution  and  defense  in  refer- 
ence thereto  which  they  would  have  had 
before  the  consent  decree  was  entered,  to- 
gether with  any  additional  right  which  may 
be  germane  to  the  litigation. 

Pleading  —  striking  allegations  —  tau- 
tology. 

3.  In  view  of  the  character  of  the  litiga- 
tion in  which  the  consent  decree  was  en- 
tered, the  fact  that  the  allegations  of  the 
original  petition  largely  covered  the  same 
ground  as  those  now  sought  to  be  alleged, 
outside  of  the  attack  made  upon  the  con- 
sent decree,  and  of  the  vague  and  contra- 
dictory character  of  many  of  such  allega- 
tions in  the  present  petition,  other  than 
those  attacking  such  decree,  direction  is 
given  that  all  of  the  allegations  and  prayers 
be  stricken  from  the  petition,  except  those 
attacking  the  consent  decree  in  the  former 
case.  The  striking  of  them  on  demurrer 
was  error. 

(April  17,  1913.) 

ERROR  to  the  Superior  Court  for  Early 
County  to  review  a  judgment  in  de- 


Note.  —  Potrer  of  attorney  to  hind  client 
by  consent  decree. 

The  implied  power  of  an  attorney  to  com- 
promise his  client's  cause  of  action  is  dis- 
cussed in  a  note  to  Gibson  v.  Nelson,  31 
L.R.A.(N.S,)  623,  where  the  question  con- 
sidered was  the  power  of  an  attorney  to 
effect  a  settlement  of  his  client's  rights  out 
of  court  without  special  authority  to  do  so. 
A  reference  to  thait  note  will  show  that 
the  cajses  are  nearly  unanimous  in  holding 
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that  an  attorney  has  no  such  power  under 
those  circumstances. 

Power  to  consent^in  generaL 

The  power  of  an  attorney  to  bind  bis 
client  by  a  consent  decree  by  virtue  of  his 
genera]  employment  in  the  case  has  been 
frequently  reco^ized. 

Thus,  in  Williams  v.  Simmons,  79  Ga. 
649,  7  S.  E.  133,  the  court  says  decrees 
rendered  with  consent  of  counsel   without 
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fondant's  favor  in  a  proceeding  to  set  aside 
a  consent  decree  which  had  been  entered  in 
favor  'of  defendant  against  plaintiff.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  £.  Watson  and  J.  B. 
Bnrnside  for  plaintiff  in  error. 

Messrs.  Little  &  Powell  for  defendant 
in  error. 

Lampkln,  J.,  delivered  the  opinion  of 
the  court: 

Mrs.  M.  C.  Davis  filed  her  petition  against 
the  First  National  Bank  of  Blakely,  seeking 
to  have  a  consent  decree  which  had  been 
previously  rendered  set  aside,  and  to  ob- 
tain other  relief.  Two  amendments  were 
made    thereto.     General    and    special    de- 


murrers  were  filed  and  were  sustained,  and 
the  plaintiff  excepted. 

1.  An  important  question  arises  as  to 
the  authority  of  an  attorney  to  bind  his 
client  by  a  compromise  resulting  in  a  con- 
sent decree,  in  direct  opposition  to  the 
instructions  of  his  client,  and  with  the 
knowledge  of  the  leading  counsel  of  the  ad- 
verse side  of  such  violation  of  instructions. 
On  behalf  of  the  defendant,  reliance  is 
placed  upon  Civil  Code,  §  4955,  which  reads 
as  follows:  ''They  [attorneys]  have  author- 
ity to  bind  their  clients  in  any  action  or 
proceeding,  by  any  agreement  in  relation 
to  the  cause,  made  in  writing,  and  in  sign- 
ing judgments,  entering  appeals,  and  by  an 
entry  of  such  matters,  when  permissible, 
on  the  dockets  of  the  court;  but  they  can- 


fraud  are  obligatory  upon  their  clients,  the 
consent  of  counsel  being  in  law  the  consent 
of  the  parties  they  represent. 

In  Dobbins  v.  Dupree,  36  Ga.  108,  the 
court  says  that  a  judgment  upon  confes- 
sion by  an  attorney  at  law,  which  has  gone 
to  record,  should  not  be  vacated  except  up- 
on the  clearest  and  most  decisive  proof 
that  the  attorney  acted  without  any  au- 
thority whatever  in  the  case  from  the  party 
he  represented. 

And  in  Gifford  v.  Thorn,  9  N.  J.  £q.  722, 
it  is  held  that  to  avoid  a  decree  entered 
by  consent  of  counsel  a  party  must  show 
that  the  counsel  had  no  authority  to  appear 
in  the  case. 

Counsel  representing  a  party  litigant  is 
competent  to  represent  his  client  in  agree- 
ing to  a  consent  verdict.  Webster  v.  Dun- 
doe  Mortg.  A  T.  Co.  93  Ga.  278,  20  S.  E. 
310. 

Where  the  confession  of  judgment  is 
with  the  knowledge  and  at  the  instance  of 
his  client,  it  is  sufficient  without  any  spe- 
cial authorization.  Lvon  v.  Williams,  42 
Ga.  168. 

In  Dougherty  v.  Andrews,  10  Ind.  406,  the 
court  apparently  regards  an  attorney  as 
having  power  to  consent  to  a  judgment  on 
notes  against  his  client  if  the  latter  has 
been  notified  of  the  suit;  but  if  he  has  not 
been  •  notified,  a  judgment  entered  by  con- 
sent of  the  attorney  can  be  set  aside. 

In  Story  v.  Hawkins,  8  Dana,  13,  it  is 
held  that  when  a  case  is  depending  and  in 
progress,  it  is  competent  for  the  parties, 
by  their  counsel,  to  agree  upon  the  terms 
of  the  decree,  and  their  agreements,  when 
entered  of  record,  are  binding  upon  their 
clients. 

In  Talbot  v.  McGee,  4  T.  B.  Mon.  376,  the 
court  says  that  an  attorney  has  power  to 
confess  judgment  for  his  client,  and  there- 
fore necessarily  has  power  to  bind  him  by 
an  admission  of  facts. 

Danger  field  v.  Thruston,  8  Mart.  N.  S. 
232.  seems  to  regard  an  attorney  as  having 
authority  to  consent  to  judgment  against 
his  client;  but  see  Edwards  v.  Edwards, 
infra. 

In  Bates  v.  Bates,  66  Minn.  131,  68  N. 
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W.  845,  it  was  held  that  the  trial  court  did 
not  abuse  its  discretion  in  refusing  to  set 
aside  a  judgment  for  $1,500,  entered  by 
stipulation  of  the  attorney  for  a  defendant 
in  a  suit  for  malicious  prosecution,  it  ap- 
pearing that  defendant  did  not  appear  for 
trial,  and  the  attorney  was  unable  to  get 
into  communication  with  him,  and  that  de- 
fendant was  probably  negligent  in  the  mat- 
ter. ^ 

In  Beliveau  v.  Amoekeag  Mfg.  Co.  68  N. 
H.  225,  44  L:R.A.  167,  73  Am.  St.  Rep. 
577,  40  Atl.  734,  it  is  held  that  an  attorney 
of  record  has  power  to  make  final  disposi- 
tion of  a  cause  by  an  agreement  which  is 
entered  of  record,  made  an  order  of  court, 
and  executed  in  good  faith  by  the  other 
party,  when  no  limitation  of  his  authority 
is  or  might  be  known  bv  reasonable  inquiry. 

In  Clinton  v.  New  York  C.  &  H.  R.  R. 
Co.  147  App.  Div.  468,  131  N.  Y.  Supp. 
881,  a  compromise  judgment  entered  into 
by  the  attorneys  for  the  parties  was  sus- 
tained, but  it  appeared  that  the  judgment 
did  not  bar,  release,  or  invalidate  defend- 
ant's claim. 

In  Re  Maxwell,  68  Hun,  151,  21  N.  Y. 
Supp.  209,  it  was  held  that  the  act  of  an 
attorney  for  a  creditor  in  consenting  to  an 
allowance  to  an  assignee  for  costs  and  al- 
lowance on  his  final  accounting  was  binding 
on  the  creditor,  the  court  saying:  "When 
an  attorney  duly  appears  in  open  court,  or 
by  a  proper  notice  of  retainer,  in  the  ab- 
sence of  fraud  or  collusion,  he  must  be 
deemed  as  representing  his  client,  who  must 
be  bound  by  his  acts  in  the  regular  line  of 
his  duty." 

In  Stump  V.  Long,  84  N.  C.  616,  it  was 
held  that  an  order  appointing  a  receiver 
for  a  firm,  made  by  consent  of  an  attorney 
for  the  members,  was  binding  on  a  member 
although  it  in  effect  waived  his  personal 
exemption,  contrary  to  his  intention. 

In  Hairston  v.  Garwood,  123  N.  C.  346, 
31  S.  E.  653,  the  court  says  an  attorney 
has  authority  to  confess  judgment  and 
thereby  bind  his  client. 

In  Farmers*  Trust  k  Canal  Bank  v.  Ket- 
chum,  4  McLean,  120,  Fed.  Cas.  No.  4,670, 
it  is  held  that  counsel  for  parties  to  a  fore- 
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not  take  affidavits  required  of  their  clients^ 
unless  specially  permitted  by  law."  This 
section  has  been  in  each  Code  since  the  first, 
which  is  generally  called  the  Code  of  1863, 
because  its  operation  was  suspended  from 
the  time  when  it  was  first  contemplated  that 
it  should  take  effect  (January  1,  1862,) 
until  January  1,  1863.  In  the  first  Code 
it  appeared  as  §  382.  It  did  not  originate 
from  a  legislative  enactment,  but  was  a 
codification  of  the  rule  previously  existing 
and  arising  from  the  decisions  of  courts. 
In  such  a  case  it  has  been  held  that  the 
decisions  will  be  looked  to  in  construing  the 
section  thus  codified.  Bush*  v.  McCarty,  127 
Ga.  308,  310,  56  S.  E.  430,  9  Ann.  Cas.  240; 
Calhoun  v.  Little,  106  Ga.  336  (3),  43 
L,R.A.  630,  71  Am.  St.  Rep.  254,  32  S.  E. 


86 ;  Ocean  S.  S.  Co.  v.  Way,  90  Ga.  747,  20 
L.R.A.  123,  17  S.  E.  67.  This  section  did 
not  confer  upon  attorneys  any  new  author- 
ity,  but  stated  in  a  terse  form  the  pre-exist- 
ing general  rule  derived  from  the  sources  to 
which  the  codifiers  were  authorized  to  look. 
To  take  such  a  general  rule  and  slavishly 
adhere  to  its  letter,  without  looking  to  iU 
spirit  and  meaning,  would  be  substantially 
to  violate  the  rule  in  endeavoring  to  adhere 
to  it.  It  is  a  well-established  maxim,  Qui 
hwret  in  litera  haret  in  cortice  (liberally 
translated  by  Brougham,  "He  who  considers 
merely  the  letter  of  an  instrument  goes  but 
skin  deep  into  its  meaning").  Let  us  then 
look  to  the  derivation  of  this  rule  and  to 
the  decisions  of  this  and  other  courts  in 
regard  to  it. 


closure  suit  have  power  to  consent  and 
stipulate  that  the  mortj^aged  premises  be 
sold,  and  a  decree  entered  on  such  stipula- 
tion will  not  be  set  aside  except  on  the 
ground  of  unfairness  or  mistake. 

However,  a  considerable  number  of  cases 
hold  that  an  attorney  has  no  power  to  bind 
his  client  by  a  consent  decree  or  confession 
of  judgment  without  his  direction,  knowl- 
edge, or  consent.^  Pfister  v.  Wade,  69  Oal. 
133,  10  Pac.  369;  People  ex  rel.  Wright  v. 
Lamborn,  2  111.  123;  Wadhams  v.  Gav, 
73  111.  415;  Smith  v.  Dixon,  3  Met.  (KyO 
438;  Cetti  v.  Dunraan,  26  Tex.  Civ.  App. 
433,  64  S.  W.  787. 

Thus,  in  Holker  v.  Parker.  7  Cranch, 
436,  3  L.  ed.  396,  Chief  Justice  Marshall 
said  that  even  though  an  unauthorized  com- 
promise by  an  attorney  has  assumed  the 
form  of  a  judgment  at  law,  the  injured 
party,  if  his  own  conduct  has  been  blame- 
less, ought  to  be  relieved  against  it. 

In  Thomason  v.  Odum,  31  Ala.  108,  68 
Am.  Dec.  150,  it  is  held  that  a  retraxit,  be- 
ing equivalent  to  a  judgment  on  the  merits, 
must  be  entered  by  the  plaintiff  in  person; 
but  a  recital  that  "this  day  came  the  parties 
by  their  attorneys,  and  the  plaintiff  enters 
a  retraxit  in  this  case,"  was  held,  on  the 
authority  of  Coux  v.  Lowther,  1  I^d.  Raym. 
597,  to  show  that  the  plaintiff  in  person 
entered  the  retraxit. 

In  Preston  v.  Hill,  50  Cal.  54,  19  Am. 
Rep.  G47,  where  the  attorney  entered  into 
the  compromise  in  defiance  of  the  protest 
of  his  client,  who,  in  open  court,  in  the 
presence  of  the  adverse  attorney,  remon- 
strated and  insisted  that  the  trial  should 
proceed,  the  consent  decree  was  set  aside. 

In  Hallack  v.  Loft,  19  Colo.  74,  34  Pac. 
568,  it  is  held  that  an  attorney  is  not  au- 
thorized to  settle  and  dismiss  his  client's 
cause  of  action  by  the  entry  of  a  judgment 
upon  the  merits  without  his  client's  knowl- 
edge and  consent. 

In  Askew  v.  Goddard,  17  111.  App.  377,  it 
is  held  that  a  power  of  attorney  contained 
in  a  promissory  note  authorizing  any  at- 
torney of  the  state  io  confess  judgment  for 
the  amount  of  the  note,  with  interest,  to- 
gether with  a  reasonable  attornev's  fee,  did 
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not  authorize  an  attorney  who  was  acting 
for  the  payee  to  confess  judgment  for  aa 
attornev's  fee  in  addition  to  the  amount 
due  on  the  note. 

In  Ohlquest  v.  Farwell,  71  Iowa,  231,  32 
X.  W.  277,  the  court  says  it  is  undoubtedly 
true  that  an  attorney  cannot  consent  to  a 
judgment  against  his  client  without  special 
authority,  and  this  is  quoted  with  approval 
by  the  court  in  Rhutasel  v.  Rule,  97  Iowa, 
20,  65  N.  W\  1013.  in  which  it  is  held  that 
an  attorney  under  a  general  employment  to 
prosecute  a  suit  has  no  authority  to  dis- 
miss it.  These  cases  are  followed  in  Kilmer 
V.  Gallaher,  112  Iowa,  583,  84  Am.  St.  Rep. 
358,  54  N.  W.  697,  in  holding  that  an  at- 
torney under  a  general  employment  has  no 
authority  to  consent  to  a  judgment  by  com- 
promise against  his  client,  and  the  earlier 
case  of  Potter  v.  Parsons,  14  Iowa,  286,  to 
the  contrary,  is  regarded  as  being  in  efTect 
overruled. 

In  Goodin  v.  Tinsley,  13  Ky.  L.  Rep.  45, 
it  is  held  that  an  attorney  employed  to  de- 
fend his  client's  title  to'  property  cannot 
voluntarily  surrender  it,  and  if  he  consents 
to  a  judginent  to  that  effect,  the  client  may 
have  it  set  aside  on  the  ground  of  fraud 
practised  by  the  successful  party. 

In  Anderson  v.  Sutton,  2  Duv.  480,  it  is 
held  that  an  attorney  appointed  to  defend 
for  an  absent  defendant  has  no  authority  to 
consent  to  a  judgment  against  him. 

In  Edwards  v.  Edwards,  29  La.  Ann.  597, 
it  is  held  that  an  attorney  has  no  authority 
to  consent  to  a  judgment  against  his  client 
without  special  authority  to  do  so,  the  de- 
cision being  apparently  based  upon  a  pro- 
vision of  the  Code. 

In  Jubilee  Placer  Co.  v.  Hossfeld,  20 
Mont.  234,  50  Pac.  716,  a  letter  from  a 
plaintiff,  authorizing  his  attorney  to  dis- 
miss a  suit,  was  held  not  to  authorize  the 
entry  of  a  decree  on  the  merits. 

In  Hubbard  v.  Spencer,  15  Johns.  214,  it 
was  held  that  authority  to  confess  judg- 
ment at  one  time  does  not  authorize  an  at- 
torney for  a  defendant  to  confess  judgment 
at  a  later  time,  after  plaintiff  is  out  of 
court  bv  his  nonappearance. 

In  Timm  v.  Tirara,  34  Wash.  228,  75  Pac 
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In  England,  after  some  conflicting  discuB- 
sion,  it  seems  now  well  settled,  by  the  later 
decisions,  that  an  attorney,  by  virtue  of  his 
general  retainer,  has  power  to  compromise 
a  suit,  provided  he  does  not  violate  the 
inatnictions  of  his  client  in  so  doing;  and 
that  such  a  compromise  will  bind  his  client, 
even  if  he  does  violate  instructions,  unless 
the  violation  is  known  to  the  adverse  party. 
A  distinction  has  been  drawn  between  mat- 
ters directly  involved  in  the  litigation  and 
matters  collateral  thereto.  3  Am.  &  Eng. 
Ene.  Law,  2d  ed.  362;  Prestwich  v.  Foley,  18 
C.  B.  N.  8.  806.  In  America  there  is  some 
conflict  of  authority,  but  the  greater  number 
of  decisicms  hold  that  an  attorney  has  no 
power  to  compromise  a  claim,  action,  or 
judgment  of  his  client.     Clark  v.  Randall, 


9  Wis.  135,  76  Am.  Dec.  252,  note,  26], 
262;  Levy  v.  Brown,  66  Miss.  83,  88;  Whip- 
ple V.  Whitman,  13  R.  I.  612,  43  Am.  Rep. 
42.  Where  the  latter  rule  prevails,  it  has 
been  said  that  the  fact  that  a  compromise 
made  by  an  attorney  in  excess  of  his  au- 
thority has  been  consummated  b;  a  consent 
judgment  entered  in  pursuance  of  it  does 
not  render  the  compromise  thus  consum- 
mated binding  on  the  client,  although  it  will 
make  the  court  less  inclined  to  disturb  it, 
and  will  render  prompt  action  and  a  reason- 
able show  of  merit  on  the  part  of  the  client 
necessary  to  secure  its  annulment.  3  Am. 
&  Eng.  Ents.  Law,  2d  ed.  362.-  On  the  other 
hand,  it  has  been  held  that  '4n  an  action 
by  a  client  to  set  aside  a  judgment  against 
him,  rendered  without  his  authority  upon 


870,  the  court  held  that  an  attorney,  in 
compromising  his  client's  property  rights  in 
a  divorce  suit^  acted  beyond  his  authority, 
and  reversed  that  part  of  the  judgment 
which  was  based  upon  such  compromise. 

And  in  Watt  v.  Clark,  12  Ont.  Pr.  Rep. 
350,  a  verdict  and  judgment  entered  upon 
a  settlement  made  by  a  defendant's  solici- 
tor without  express  authority  were  set 
aside. 

EfTeot  of  judgment  by  consent  of  attorney — 
presumption  of  authority. 

Some  courts  will  presume  that  an  attor- 
ney who  consents  to  a  judgment  has  au- 
thority from  his  client  to  do  so,  in  the 
absence  of  proof  to  the  .contrary. 

Thus,  in  Davant  v.  Carlton,  67  Ga.  491, 
it  is  held  that  a  confession  of  judgment  by 
an  attorney  of  record  for  a  party  will  be 
presiuoed  to  have  been  authorized  until  the 
contrary  is  found  by  the  verdict  of  a  jury 
on  the  trial  of  that  separate  and  distinct 
issue. 

In  Martin  v.  Judd,  60  111.  78,  the  court 
makes  a  distinction  between  a  confession 
of  judgment  made  by  an  attorney  in  vacation 
and  one  made  in  open  court,  hisauthority  in 
the  latter  case  being  presumed  until  the  con- 
trary is  shown,  while  in  the  former  his 
adthority  must  affirmatively  appear. 

In  Dockham  v.  Potter,  27  La.  Ann.  73, 
the  court  says  that  an  attorney  at  law  who 
consents  to  a  judgment  is  presimied  to  have 
authority  to  do  so  until  the  contrary  is  al- 
lied by  the  client  under  oath. 

And  in  Williams  v.  Nolan,  58  Tex.  708, 
the  eourt  says  that  every  reasonable  pre- 
sumption is  to  be  indulged  in  favor  of  a 
settlement  made  by  an  attorney  duly  em- 
ployed, especially  after  a  court  has  entered 
judgment  upon  it. 

—opening  or  setting  aside  judgment. 

When  a  judgment  has  been  entered  by 
consent  of  an  attorney  without  special  au- 
thority, it  will  sometimes  be  set  aside  or 
reopened. 

Thus,  in  Dalton  v.  West  End  Street  R. 
Co.  159  Mass.  221,  38  Am.  St.  Rep.  410,  34 
N.  E.  261,  it  is  held  that  when  an  agree- 
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ment  has  been  made  by  an  attomev  against 
the  express  prohibition  of  the  client,  and 
the  parties  may  be  put  tn  statu  quo,  the 
court  may  vacate  any  judgment  fountled 
upon  it. 

In  Blodget  v.  Conklin,  9  How.  Pr.  442, 
where  an  attorney  appeared  and  consent^'d 
to  judgment  without  the  authority  of  one 
of  the  defendants,  and  no  disposition  was 
shown  to  hold  the  attorney  pecuniarily  re- 
sponsible, the  defendant  was  let  in  to  do- 
fend  the  action,  and  the  judgment  and  levy 
were  left  to  stand  as  security. 

In  Jordan  v.  Russell,  8  Ohio  Dec.  Re- 
print, 467,  a  verdict  and  judgment  entered 
upon  compromise  of  a  will  contest,  by  an 
attorney  for  a  contestant  of  the  will,  with- 
out authority,  was  set  aside. 

In  Turner  v.  Fleming,  —  Okla.  — ,  45 
L.R.A.(N.S.)  265,  130  Pac.  551,  it  is  held 
that  where  an  attorney  compromises  a 
cause  without  special  authority,  and  causes 
an  order  of  dismissal  as  per  stipulation 
based  on  such  compromise  to  be  entered,  it 
may  be  set  aside  upon  prompt  application 
of  the  client. 

And  in  Huston  v.  Mitchell,  14  Serg.  &  R. 
307,  16  Am.  Dec.  506,  a  judgment  entered 
upon  an  unauthorized  compromise  was  set 
aside. 

As  a  general  rule,  however,  the  courts 
are  reluctant  to  interfere  with  a  judgment 
entered  by  consent  of  an  attorney  without 
special  authority  unless  fraud  appears. 
Adkins  v.  Brvant,  133  Ga.  465,  134  Am.  St. 
Rep.  211,  66'  S.  E.  21;  Palen  v.  Starr,  7 
Hun,  423;  Adams  v.  First  Nat.  Bank,  — 
Tex.  Civ.  App.  — ,  52  S.  W.  642. 

Thus,  in  Saleski  v.  Boyd,  32  Ark.  74, 
while  the  court  reco<niizes  the  rule  that  an 
attorney  has  no  right  to  compromise  his 
client's  case  and  consent  to  a  judgment  or 
decree  against  him  without  special  author- 
ity, it  holds  that  a  consent  decree  entered 
by  an  attorney  will  not  be  set  aside  merely 
because  he  had  no  special  authority,  but 
the  court  will  look  to  the  facts,  and  open 
the  decree  if  the  attorney  acted  in  fraud 
or  under  mistake  or  misapprehension  of 
law  or  fact,  and  the  interests  of  the  client 
were  thereby  seriously  compromised. 
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a  compromiBe  of  his  claim  by  his  attorney 
at  law,  his  right  of  recovery  in  the  action 
in  which  such  judgment  was  rendered  will 
not  be  inquired  into;  but  the  judgment 
should  be  set  aside,  the  suit  be  again 
placed  upon  the  docket,  and  the  case  pro- 
ceed in  the  same  manner  as  if  such  judg- 
ment had  never  been  rendered."  Smith  v. 
Dixon,  3  Met.  (Ky.)  438.  See  also  Dalton 
V.  West  End  Street  R.  Co.  159  Mass.  221, 
38  Am.  St.  Rep.  410,  34  N.  E.  261.  It  is 
unnecessary  to  discuss  the  limitations  upon 
this  rule,  such  as  a  failure  to  make  the 
application  within  a  reasonable  time,  the 
question  whetlier  the  parties  can  be  put 
in  statu  quo,  etc. 

Under  the  English  rule  the  authority  of 
an  attorney  in  regard  to  the  litigation  was 
analogized  to  that  of  a  general  agent.  But, 
where  that  rule  had  been  adopted,  it  has 
generally  been  declared  that  an  attorney 
at  law  cannot  make  a  compromise  of  a 
litigation  and  consent  to  a  judgment  or 
decree  to  carry  it  into  effect,  against  the 
express  instructions  of  his  client,  when 
such  instructions  are  known  to  the  other 
party.  Thus,  in  Wharton  on  Agency,  after 
the  author  had  advocated  the  English  rule. 


he  says  (§  594)  :  ''If  the  opposite  party 
knows  that  the  attorney  is  without  author- 
ity, or  acts  in  disobedience  to  his  client, 
the  compromise  will  not  be  enforced  to  the 
injury  of  the  client."  Beliveau  v.  Amos- 
keag  Mfg.  Co.  68  N.  H.  225,  44  L.R.A.  167, 
73  Am.  St.  Rep.  577,  40  Atl.  734;  Weeks, 
Attys.  §  228;  Brady  v.  Curran,  Ir.  Rep. 
2  C.  L.  314,  16  Week.  Rep.  514;  Strauss  v. 
Francis,  L.  R.  1  Q.  B.  379,  12  Jur.  N.  S, 
486,  14  L.  T.  N.  S.  322,  14  Week.  Rep. 
634,  7  Best.  &  S.  365,  35  L.  J.  Q.  B.  N.  S. 
133. 

Not  long  before  our  first  Code  was  adopt- 
ed, the  question  of  the  authority  of  coun- 
sel was  the  subject  of  much  discussion  in 
England.  In  1854  Samuel  Swinfen  died, 
leaving  a  will.  Its  validity  was  contested. 
Sir  F.  Thesiger,  afterward  Lord  Chelms- 
ford, appeared  for  the  legatee,  who  was  also 
the  executrix  of  the  will.  He  entered  into 
a  written  memorandum  of  compromise,  by 
one  of  the  terms  of  which  the  estates  were 
to  be  conveyed  by  the  plaintiff  to  the  de- 
fendant, and  the  *  defendant  was  to  secure 
to  the  plaintiff  an  annuity  for  her  life.  It 
was  agreed  that  either  party  could  make 
this  agreement  a  rule  of  court.     A  juror 


In  Holmes  v.  Rogers,  13  Cal.  191,  it  is 
held  that,  there  being  no  allegation  of 
fraud,  or  that  the  attorney  consenting  to 
the  decree  was  not  authorized  to  appear 
in  the  case  and  answer  for  defendant,  or 
that  the  attorney  was  insolvent,  a  decree 
fairly  entered  into  by  consent  of  the  at- 
tornev  will  not  be  set  aside,  the  court  sav- 
ing:  "The  judgment  of  counsel  is  trusted 
in  the  management  and  conduct  of  a  law- 
suit. He  must  decide,  in  the  absence,  at 
all  events,  of  express  instructions,  whether 
or  how  long  he  will  contest,  what  points 
he  will  take,  and  wliat  abandon." 

In  Craven  v.  Canadian  P.  R.  Co.  62  Fed. 
170,  it  is  held  that  while  a  court  might  not 
enforce  a  consent  judgment,  entered  with- 
out authority,  as  between  attorney  and 
client,  and  perhaps  should,  on  equitable 
principles,  reopen  a  judgment  at  the  same 
term,  entered  on  agreement,  if  unauthorized, 
such  a  judgment  would  become  final  after 
the  term 

In  Bradish  v.  Gee,  1  Ambl.  229,  1  Ld. 
Kenyon,  73,  the  court  says  that  when  a 
decree  is  made  by  consent  of  counsel,  it  is 
binding  on  the  client,  though  he  did  not 
really  give  his  consent,  his  remedy  being 
against  his  counsel;  but  if  the  decree  was 
by  fraud  and  covin,  the  party  may  be  re- 
lieved against  it  by  ori^^final  bill. 

And  in  Harrison  v.  Rurasey,  2  Ves.  Sr. 
488,  the  court  refused  to  set  aside  a  decree 
obtained  bv  consent  of  counsel  for  both 
sides,  but  said  it  would  be  different  if  collu- 
sion on  the  part  of  counsel  could  be  proved. 

— remedy  against  attorney. 

Sometimes  a  client  who  is  injured  by  the 
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unauthorized  action  of  his  counsel  in  con- 
senting to  a  decree  is  left  to  an  action 
against  the  counsel  for  damages;  at  least, 
unless  the  counsel  is  pecuniarily  irrespon- 
sible. 

Thus,  in  Devenbaugh  v.  Nifer,  3  Ind. 
App.  379,  29  N.  E.  923,  and  Thompson  v. 
Pershing,  86  Ind.  303,  it  is  held  that  the 
general  employment  of  an  attorney  to  ap- 
pear in  a  caseamounte  to  implied  authority 
to  agree  that  judgment  shall  be  taken 
against  his  client  without  express  authoril^, 
even  though  he  knows  his  client  has  a  good 
defense,  and  the  client  must  look  to  the 
attornev  for  redress  if  he  acts  to  his  injury. 

In  Holmes  v.  Hevwood.  1  Mich.  N.  P.  292, 
it  was  held  that  if  counsel  has  consented  to 
a  decree  against  his  client  without  sufficient 
authoritv.  the  client  must  seek  the  remedy 
against  the  counsel,  and  such  a  decree  will 
not  be  set  aside  unless  it  is  made  to  appear 
that  the  counsel  is  pecuniarily  irresponsible. 

In  Dodds  v.  Dodds,  9  Pa.  315,  the  court 
says  an  attorney  at  law  doubtless  has  au- 
thority to  bind  his  client  by  confession  of 
judgment,  and  when  he  does  so  without 
terms  to  show  he  exceeded  his  authority, 
the  client  is  concluded  by  it,  and  left  to  an 
action  against  the  attorney  for  breach  of 
instructions. 

In  ChoA^^  V.  Parrott,  14  C.  B.  N.  S.  74, 
32  L.  J.  C.  P.  N.  S.  ]97,  9  Jur.  N.  S.  1290, 
8  L.  T.  K  S.  301,  11  W^eek.  Rep.  608,  it  is 
held  that  an  attorney  who  consents  to  a 
compromise  and  entry  of  judgment  against 
his  client  is  not  liable  in  an  action  for  dam- 
ages if  he  acts  with  reasonable  care  and 
skill,  and  the  compromise  is  not  made 
against  his  client's  express  prohibition. 
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was  thereupon  withdrawn,  and  the  com- 
promise was  made  a  rule  of  the  court  of 
common  pleas.  '  Mrs.  Swinfen  insisted  that 
the  arrangement  had  been  made  not  only 
without  her  sanction,  but  directly  in  op- 
position to  her  wishes,  and  she  declined  to 
perform  it.  A  rule  nisi  was  obtained 
against  her  to  show  cause  why  she  should 
not  be  attached  for  contempt  for  disobedi- 
ence of  the  rule.  The  three  judges  of  the 
common  pleas  were  of  the  opinion  that  she 
was  bound  by  the  consent  of  her  counsel; 
but  they  thought  that  there*  was  not  siiffi- 
cient  evidence  of  a  demand  f()r  performance 
and  a  refusal  on  the  part  of  Mrs.  Swinfen 
to  justify  an  attachment.  Swinfen  v.  Swin- 
fen, 18  C.  B.  485,  decided  in  1856.  Another 
application  for  attachment  was  made,  Crow- 
der,  J.,  delivered  an  opinion,  declaring  that 
Mrs.  Swinfen  was  not  bound  by  the  com- 
promise. Creswell,  J.,  who,  on  the  former 
hearing,  had  declared  that  the  client  was 
bound,  now  stated  that,  "as  the  validity 
of  that  agreement  must  be  discussed  before 
another  tribunal,  we  are  anxious  that  the 
question  should  be  as  little  prejudiced  as 
possible  by  anything  that  passes  in  this 
court;"  but  personally  expressed  his  sympa- 
thy for  the  distinguished  advocate  who  had 
been  attacked.  Swinfen  v.  Swinfen,  1  €.  B. 
N.  S.  364,  decided  in  1857.  After  the  re- 
fusal of  the  attachment,  Swinfen  filed  his 
supplemental  bill,  praying  that  Mrs.  Swin- 
fen be  decreed  to  specifically  perform  the 
agreement  for  a  compromise,  or,  in  the  al- 
ternative, that  another  issue  devisavit  vel 
non  be  directed.  The  master  of  the  rolls 
held  that  there  should  be  a  new  trial,  and 
that  the  prayer  for  specific  performance 
should  be  denied.  He  said:  "Upon  what 
principle,  then,  can  it  be  said  that  an  at- 
torney has  an  implied  authority  to  com- 
promise the  subject-matter  of  a  suit  which 
he  is  employed  to  conduct?  How  far  does 
it  reach?  Does  such  implied  authority  ex- 
tend 80  far  as  to  enable  him  to  sell  the  sub- 
ject-matter of  the  suit?  Yet,  in  point  of 
fact,  a  compromise  is  nothing  more  than  a 
sale  between  the  parties,  upon  certain  terms. 
.  .  .  There  may  be  cases  in  which  ques- 
tions of  very  considerable  nicety  may  arise, 
as  to  whether  a  particular  matter  consented 
to  ia  or  is  not  properly  one  relating  to  the 
conduct  and  management  of  the  cause.  If 
it  be,  then  I  do  not  doubt  that  it  is  within 
the  scope  of  the  implied  authority  of  the 
solicitor  in  the  conduct  and  management  of 
the  cause;  but,  if  it  be  not,  then  I  think 
that  it  is  not  within  the  scope  of  his  au- 
thority." Swinfen  v.  Swinfen,  24  Beav.  549 
(1857).  On  appeal,  the  general  question 
as  to  the  power  of  counsel  to  bind  their 
clients  by  compromising  cases  in  liti^^ation 
was  not  determined,  but  it  wc^s  held  that, 
46  L.R.A,(N.S.) 


"under  the  circumstances  of  this  case,"  the 
agreement  was  not  one  which  a  court  of 
equity  would  enforce.  Swinfen  v.  Swinfen, 
2  De  G.  &  J.  381  (1858).  After  this  Mrs. 
Swinfen  brought  an  action  against  her 
counsel,  who  had  then  become  Lord  Chelms- 
ford, to  recover  the  costs  and  expenses  to 
which  she  had  been  subjected  in  the  litiga- 
tion arising  out  of  tlie  compromise.  On 
the  hearing  in  the  court  of  Exchequer,  the 
barons  presiding  were  all  of  the  opinion 
that,  under  the  facts  of  the  case,  the  de- 
fendant was  not  liable;  but  they  were  not 
agreed  as  to  all  the  points  involved.  Swin- 
fen V.  Chelmsford,  5  Hurlst.  &  N.  890 
(1860),  29  L.  J.  Exch.  N.  S.  382,  6  Jur. 
N.  S.  1035,  2  L.  T.  N.  S.  406,  8  Week.  Rep. 
545.  In  so  far  as  the  decision  involved  a 
difference  between  the  authority  of  a  bar- 
rister and  that  of  an  attorney  in  the  man- 
agement of  a  cause,  such  distinction  is  of 
little  or  no  importance  in  this  country.  It 
will  appear  from  the  history  of  the  Swinfen 
litigation  that  the  client  was  finally  held 
not  to  be  bound  to  comply  with  the  com- 
promise which  had  been  agreed  upon  by  her 
counsel  against  her  instruction,  an^  made 
a  rule  or  order  of  court ;  but,  under  the  facts 
of  the  case,  counsel  was  held  not  to  be 
liable  for  the  costs  and  expenses  which  had 
accrued  to  the  client  in  the  litigation  aris- 
ing out  of  the  compromise. 

In  J859  the  case  of  Fray  v.  Voules,  1 
El.  &  El.  839,  was  decided.  An  attorney 
of  the  name  of  Voules,  against  the  direc- 
.tions  of  his  client,  compromised  her  case, 
and  a  consent  order  was  taken  therein.  Sh6 
sued  him  for  damages;  and  it  was  held  that 
"an  attorney  retained  to  conduct  a  cause, 
and  having  express  directions  from  the 
client  not  to  enter  into  a  compromise,  has 
no  power,  under  such  retainer,  to  enter 
into  any  compromise,  even  though  it  be 
reasonable  and  bona  fide  and  for  the  benefit 
of  the  client;  and,  if  he  do  so,  is  liable 
to  an  action  for  damages,  though  the  dam- 
age actually  sustained  be  nominal." 

These  ca^es  have  been  somewhat  fully 
set  out,  because  shortly  thereafter  our  first 
Code  was  framed  and  adopted,  and  they 
throw  light  upon  the  existing  state  of  the 
decisions  in  England  at  that  time.  Three 
sections  of  the  original  Code  are  relevant 
to  the  subject  under  consideration.  Section 
382  has  already  been  quoted  in  full.  It 
referred  to  the  authority  of  attorneys  to 
bind  their  clients  in  any  action  or  proceed- 
ing, by  any  agreement  in  relation  to  the 
cause,  made  in  writing,  etc.  Section  383 
declared  that  "without  special  authority 
attorneys  cannot  receive  anytliing  in  dis- 
charge of  a  client's  claim  but  the  full 
amount  in  cash."  Section  385  referred  to 
relieving  a  party  from  the  results  of  the 
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conduct   of   an   attorney   who   asfiumed   to 
represent  such  party  without  authority. 

Let  us  now  review  the  decisions  of  this 
court  bearing  on  the  subject  of  compromises 
of  litigation  by  attorneys,  and  their  power 
to  bind  their  clients  thereto  by  consenting 
to  judgments  or  decrees.  It  may  be  stated 
that  the  Code  and  the  decisions  generally 
follow  the  English  rule,  at  least  in  part; 
and  that  the  decisions  hold  that,  if  an  at- 
torney at  law  consents  to  the  taking  of  a 
compromise  decree  in  a  case  in  which  he 
is  employed,  it  is  binding  upon  his  client, 
in  the  absence  of  fraud  or  of  Tiolation  of 
express  directions  given  by  his  client,  and 
known  to  the  adverse  party  or  his  attorney. 
But  the  writer  has  found  no  decision  of  this 
court  in  which  it  has  been  held  that  if  an 
attorney  consented  to  a  compromise  judg- 
ment in  direct  violation  of  his  client's  in- 
struction, and  this  was  known  to  the  adverse 
party,  the  judgment  could  not  be  set  aside. 
Nor  has  he  found  any  decision  of  this 
court  holding  that  a  compromise  of  a  litiga- 
tion by  an  attorney  would  bind  his  client, 
in  the  absence  of  authority  from  the  latter, 
except  where  a  consent  verdict,  judgn^nt, 
or  decree  was  taken. 

In  Lyon  v.  Williams,  42  Ga.  168,  it  was 
held  that  a  confession  of  judgment  by  coun- 
sel, without  any  special  authorization  to 
that  efTect,  was  suflicient  to  bind  his  client. 

In  Platen  v.  Byck,  50  Ga.  245,  it  was 
held  that  without  special  authority,  an  at- 
torney could  bind  his  client  by  an  agree- 
ment for  the  dissolution  of  a  garnishment 
and  the  depositing  of  the  fund  to  await 
the  event  of  the  suit.  In  the  opinion  of 
McCay,  J.,  occurs  this  significant  state- 
ment: "It  is  no  answer  to  say  that  Mr. 
Hardin  [the  attorney  for  the  complaining 
party]  acted  imwisely,  or  even  corruptly, 
in  making  this  agreement,  unless  Byck  [the 
other  party]  was  a  party  to  or  had  knowl- 
edge of  the  corruption."  The  intimation  is 
that,  if  the  other  party  had  been  affected 
with  knowledge,  it  would  have  made  a  dif- 
ference. 

In  Glover  ▼.  Moore,  60  Ga.  189,  it  was 
held  that  a  married  woman,  who  intrusted 
the  defense  of  a  suit  at  law  t«  counsel 
chosen  by  herself,  was  bound  by  his  acts  to 
the  extent  that  any  other  suitor  would  be; 
and  that  if  her  plea  were  withdrawn  by 
her  counsel  on  terms  exiecuted  by  the  other 
side,  and  judgment  were  rendered  against 
her  without  any  fraud  on  the  part  of  her 
adversary  or  his  counsel,  such  judgment 
would  be  binding  on  her.  No  question  of  the 
making  of  a  compromise  by  counsel  against 
the  express  direction  of  his  client  was  in- 
volved. 

In  Williams  v.  Simmons,  79  Ga.  649,  7 
S.  E.  133,  it  was  again  ruled  that  a  decree 
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rendered  by  consent  of  counsel  for  a  mar- 
ried woman,  without  fraud,  would  bind  her, 
as  it  would  bind  other  litigants.  In  the 
opinion  there  are  some  expressions  to  the 
effect  that  it  is  no  answer  to  a  solemn 
judgment  of  a  court,  rendered  by  conaent 
of  counsel,  for  the  client  to  come  in  and 
say  that  the  counsel  misrepresented  the 
client's  interests  or  wishes;  and  that,  if  the 
client  were  injured  thereby  she  would  have 
an  action  against  the  attorney.  But  such 
expressions  must  be  taken  in  connection 
with  the  question  under  consideration.  It 
appears  distinctly  that  no  question  of  any 
limitation  on  the  authority  of  the  counsel 
who  agreed  to  the  decree  was  involved,  and 
no  knowledge  by  the  other  party  of  any 
such  limitation,  though  there  was  knowl- 
edge of  an  absence  of  express  authority, 
which,  under  former  rulings,  was  unneces- 
sary. This  appears  from  the  statement  of 
what  the  court  construed  the  allegation  of 
an  amended  answer  under  consideration  to 
mean.  It  was  ^aid  (p.  653):  "She  does 
not  intimate  that  he  was  not  retained  as 
counsel  for  these  causes  in  her  behalf,  or 
that  his  powers  were  more  limited  than  the 
general  powers  which  appertain  to  the  posi- 
tion of  counsel.  Moreover,  she  does  not  al- 
lege any  fraud  on  the  part  of  her  counsel 
or  any  collusion  with  him." 

In  Lewis  v.  Gunn,  63  Ga.  542,  and  Per- 
kerson  v.  Reams,  84  Ga.  298,  10  8.  E.  624, 
and  other  similar  cases,  no  question  of  the 
violation  of  an  express  direction  not  to 
compromise,  known  to  the  adverse  party  or 
his  counsel,  was  involved. 

The  question  of  the  j)ower  of  an  attorney 
to  bind  his  client  by  a  consent  judgment,  in 
spite  of  a  direction  by  the  client  not  to 
compromise,  was  before  this  court  in  Rogera 
V.  Brand,  133  Ga.  759,  66  S.  E.  1095.  The 
justices  at  that  time  constituting  the  court 
were  evenly  divided  in  opinion,  Chief  Jus- 
tice Fish,  Presiding  Justice  Evans,  and  the 
writer  being  of  the  opinion  that  the  client 
in  that  case  should  not  be  held  bound,  but 
the  judgment  should  be  set  aside,  while  Jus- 
tices Beck,  Atkinson,  and  Holden  were  of 
the  contrary  opinion.  The  judgment  ac- 
cordingly was  affirmed  by  operation  of  law. 
In  Rogers  v.  Pettigrew,  138  Ga.  628,  42 
L.R.A.(N.S.)  862,  75  S.  E.  631,  the  attor- 
ney for  the  plaintiff  in  the  case  last  cited, 
who  had  made  the  compromise,  sought  to 
foreclose  his  lien  for  fees  on  certain  land 
which  was  awarded  to  his  client  by  the  con- 
sent decree.  It  was  held  that  an  attorney 
who  compromises  his  client's  case  against 
the  latter 's  express  direction  is  not  entitled 
to  any  compensation.  In  the  opinion  Pre- 
siding Justice  Evans  cited  Fray  v.  Voules, 
1  El.  &  El.  supra,  and  said:  "A  litigant 
has  the  right  to  insist  that  Ms  case  be  a4* 
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jndicated  according  to  the  established  rules  1 
of  law  and  procedure.  When  he  instructs  | 
his  attorney  not  to  compromise  his  case,  the 
attorney  is  bound  by  such  instructions,  and 
is  not  at  liberty  to  violate  them,  even 
though  the  attorney  honestly  believes  a  com- 
promise settlement  would  be  to  the  best 
interest  of  his  client."  This  judgment  was 
concurred  in  by  all  the  justices,  except  At- 
kinson, J.  Between  the  dates  of  the  two 
decisions,  Holden,  J.,  had  resigned,  and  Hill, 
J.,  had  been  appointed  in  his  stead.  It  can- 
not be  readily  understood  how  it  can  be  held 
that  a  litigant  has  a  right  to  insist  that 
his  ease  be  litigated,  and  not  compromised, 
and  that,  when  he  instructs  his  attorney 
not  to  compromise  the  case,  the  latter  is 
bound  by  such  instructions,  and  is  not  at 
liberty  to  violate  them;  and  yet  how  it  can 
at  the  same  time  be  held  that,  if  this  want 
of  authority  on  the  part  of  the  attorney 
is  known  to  the  other  party  or  his  attorney, 
such  party  can  nevertheless  bind  the  client 
by  obtaining  the  agreement  of  an  attorney 
without  authority,  who  is  known  to  be  com- 
mitting a  breach  of  duty  in  making  such 
agreement.  A  general  agent  can  ordinarily 
bind  his  principal,  within  the  scope  of  his 
agency,  by  an  agreement  with  a  person  who 
is  not  aware  of  any  limitation  on  his  au- 
thority, but  the  principal  has  the  power  to 
limit  his  authority  by  instructions;  and, 
if  such  limitation  is  known  to  the  person 
contracting  with  the  agent,  there  is  no  rule 
of  law  which  will  hold  the  principal  bound 
by  such  wrongful  contract.  If  a  compro- 
mise so  made  by  an  attorney  has  taken  the 
form  of  a  consent  judgment  or  decree,  this 
can  be  set  aside  on  proper  proceedings  duly, 
instituted  by  the  client. 

Section  4965  of  the  Civil  Code  does  not 
mean  that,  when  a  client  employs  an  attor- 
ney to  bring  or  defend  a  suit,  it  ceases  to 
be  the  client's  litigation;  that  he  has  no 
power  to  say  whether  he  will  litigate  or 
compromise  his  suit;  and  that  the  attorney 
becomes  the  owner  or  absolute  master  of 
the  litigation,  so  as  to  be  able  to  sell  or 
give  away  his  client's  property  rights  by 
contract,  in  spite  of  his  client.  This  is  a 
Tery  different  thing  from  the  management 
of  the  litigation  and  agreements  connected 
therewith,  such  as  agreeing  to  a  reference 
of  the  case  to  an  auditor,  or  a  submission  of 
it  to  arbitration,  to  allow  copies  of  papers 
to  be  used  in  evidence,  to  waive  notices, 
and  the  like.  Neither  does  the  statutory 
lien  which  an  attorney  has  upon  a  suit, 
which  ordinarily  prevents  his  client  from 
settling  or  dismissing  the  case  so  as  to 
defeat  him  of  his  fee,  have  the  effect  to 
entirely  oust  the  client  from  the  case. . 

It  was  contended  that  fraud,  in  order  to 
set  aside  a  judgment,  must  be  fraud  on 
46  L.R.A.(NJS.) 


the  part  of  the  adverse  party  or  his  attor- 
ney; and  expressions  of  this  sort  have  been 
used  in  some  of  the  decisions.  But  they 
were  cases  where  the  magistrate  forgot  to 
notify  a  litigant  of  a  time  when  a  case 
would  be  heard,  as  he  had  agreed  to  do,  or 
where  the  fraud  alleged  was  that  of  some 
third  party.  In  none  of  them  was  a  viola- 
tion of  duty  by  an  attorney,  with  knowledge 
of  the  adverse  party,  involved.  If  one 
knowingly  obtains  from  an  attorney  at  law 
or  agent,  by  agreement,  a  surrender  of  the 
property  rights  claimed  by  his  client  or 
principal,  in  spite  of  instructions  to  the 
contrary,  what  name  shall  be  given  to  the 
conduct  of  the  party  inducing  the  agent  or 
attorney  to  violate  his  duty?  In  Holker  v. 
Parker,  7  Cranch,  436,  3  L.  ed.  396,  the 
ruling  actually  made  was  that  an  attorney 
at  law,  merely  as  such,  has  no  right,  strict- 
ly speaking,  to  make  a  compromise  for  his 
client.  In  the  opinion  Chief  Justice  Mar- 
shall makes  this  pointed  statement: 
"Though  it  may  assume  the  form  of  an 
award  or  of  a  judgment  at  law,  the  in- 
jured party,  if  his  own  conduct  has  been 
perfectly  blameless,  ought  to  be  relieved 
against  it.  This  opinion  is  the  more  rea- 
sonable because  it  is  scarcely  possible  that 
in  such  a  case  the  opposite  party  can  be 
ignorant  of  the  unfair  advantage  he  is  gain- 
ing. His  conduct  can  seldom  fail  to  be 
tainted  with  some  disingenuous  practice; 
or,  if  it  has  not,  he  knows  that  he  is  ac- 
ce{)ting  a  surrender  of  the  rights  of  an- 
other from  a  man  who  is  not  authorized  to 
make  it."  If  an  attorney,  under  his  gen- 
eral implied  powers,  has  authority  to  com- 
promise a  case  with  one  who  is  not  aware 
of  any  express  limitation  on  such  authority, 
still  this  language  is  applicable  if  the  ad- 
verse party  knows  of  the  violation  of  in- 
structions by  the  attorney  in  making  th<i 
compromise. 

In  the  case  before  us  it  appears  that  a 
suit  was  brought  by  a  married  woman  for 
the  purpose  of  setting  aside  a  deed  and  hav- 
ing the  property  described  decreed  to  be- 
long to  the  plaintiff,  and  also  to  have  an 
accounting,  to  recover  against  the  grantee, 
a  national  bank,  double  the  amount  of  cer- 
tain usurious  interest  alleged  to  have  been 
paid,  under  §  5108  of  the  Revised  Statutes 
of  the  United  Stntes,  U.  S.  Comp.  Stat. 
1901,  p.  3493,  and  for  other  equitable  re- 
lief. By  amendments  the  action  was  shaped 
so  as  to  be  one  to  recover  such  double  in- 
terest only.  It  was  held  by  this  court  that 
a  demurrer  to  the  petition  as  amended  was 
properly  overruled.  First  Nat.  Bank  v. 
Davis,  135  Ga.  687,  36  L.R.A.(N.S.)  134, 
70  S.  E.  246.  When  the  case  was  returned 
to  the  superior  court,  a  compromise  was 
agreed  upon  by  counsel  for  both  sides.    The 
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amendments  which  had  been  made  to  the 
petition  were  withdrawn,  so  that  the  peti- 
tion stood  as  originally  filed.  A  consent 
decree  was  agreed  upon  by  counsel  for  both 
parties  and  signed  by  the  court.  The  plain- 
tifT  in  the  former  action  then  brought  the 
present  equitable  petition  and  alleged  that 
her  attorneys  at  law,  who  conducted  the 
former  suit,  without  her  knowledge  or  con- 
sent, and  in  violation  of  her  special  instruc- 
tions, settled  the  case  by  a  consent  decree 
which  was  entered;  that  her  attorneys  were 
expressly  instructed  that  they  might  con- 
sent to  a  settlement  and  decree  whereby  the 
plaintiflT  would  bind  herself  to  pay  the 
bank  the  sum  of  $5,000  in  full  settlement 
of  all  its  demands  against  her;  that  this 
was  known  to  the  bank,  but  through  its  at- 
torneys, and  in  collusion  with  the  plaintiff's 
attorneys,  it  deliberately  perpetrated  a 
fraud  upon  the  plaintiff  by  consenting  to  a 
decree  which  contained  a  judgment  for  $15,- 
000  against  her  in  favor  of  the  bank;  and 
that  she  was  informed  by  her  attorneys  that 
the  consent  decree  had  been  taken  in  accord- 
ance with  her  instructions. 

By  one  of  the  amendments  it  was  alleged 
that  instructions  of  the  character  above 
stated  were  communicated  to  one  of  her  at- 
torneys named,  through  her  husband,  on 
the  morning  of  the  day  on  which  the  con- 
sent decree  was  entered;  that  such  attor- 
ney communicated  them  to  another  of  her 
attorneys  who  was  present;  that  a  third  at- 
torney of  hers  was  not  present  and  took  no 
part  in  the  management  of  the  case;  that 
she  specially  instructed  her  attorneys  that 
she  would  not  consent  to  a  compromise  or 
settlement  of  the  case  except  on  such  terms, 
"and  her  said  attorneys  agreed  that  they 
would  settle  in  no  other  way;"  and  that, 
through  her  husband,  she  had  on  several 
occasions  just  prior  to  the  term  of  court 
fully  apprised  the  leading  counsel  for  the 
bank  of  the  terms  on  which  she  would  be 
willing  to  settle;  but  that  such  attorney 
fraudulently  persuaded  her  counsel  to  dis- 
regard her  instructions,  and  induced  them 
to  consent  to  a  decree  which  was  rendered, 
whereby  she  was  required  to  pay  $15,000 
to  the  bank  instead  of  $5,000.  A  copy  of 
the  decree  was  attached.  It  declared  that 
the  debt  was  that  of  the  plaintiff,  and  not 
of  her  husband,  and  that  the  title  to  the 
land  was  in  the  bank.  It  fixed  the  amount 
of  the  indebtedness  at  $15,000,  which  was 
not  to  be  enforced  against  her  personally, 
but  against  the  land,  and  provided,  in  re- 
gard to  a  restoration  of  title  to  the  plain- 
tiff upon  payment  of  that  amount  in  par- 
tial payments  of  $5,000  each,  the  passing 
of  a  certain  part  of  the  property  to  her 
upon  payment  of  the  first  instalment,  for 
allowing  her  to  sell  parts  of  the  property 
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at    prices    satisfactory    to    the    bank,    and 
credit   the   price   on   the   debt   for   making 
sale  in  case  of  nonpayment  of  deferred  pay- 
ments,  etc.     On   demurrer,  the  allegations 
of   the   plaintiff's   petition   on   this   subject 
must   be   treated   as    true.     Of   course  we 
do  not  mean  to  express  any  opinion  as  to 
whether  they  can  be  sustained  by  evidence, 
or  are  in  fact  true,  but  we  are  dealing  with 
the  case  on  demurrer;   and,   in   so  far  as 
the  equitable  petition  sought  to  set  aside 
the  consent  decree  and  to  reinstate  the  par- 
ties in  the  situation 'which  they  occupied  at 
the  time  of  its  rendition,  it  was  not  de- 
murrable.   The  fact  that  the  defendant  bad 
certain  other  attorneys  than  tlie  leading  at- 
torney, who  was  charged  with  knowledge  of 
the   instructions  given  by  the  plaintiff  to 
her   counsel,    would   not   affect   the    ruliqg 
above  made. 

It  was  contended  that  the  plaintiif 
should  be  held  to  be  bound  by  the  agree- 
ment of  her  attorneys,  and  that  she  should 
be  remitted  to  a  suit  against  them  for  dam- 
ages, if  she  were  injured  by  their  conduct. 
We  have  seen  that  the  decisions  have  not 
held  that  the  client  was  compelled  to  elect 
such  a  remedy,  if  there  was  a  violation  of 
instructions  as  to  compromising,  which  was 
known  to  the  adverse  party.  Unfortunately 
the  members  of  the  bar  are  not  always 
opulent,  and  are  sometimes  even  insolvent. 
Daniel  Webster  is  said  to  have  tersely  de- 
scribed the  career  of  a  lawyer  by  the  words 
"work  hard,  live  well,  and  die  poor."  Lead- 
ing and  honored  members  of  the  profession 
not  infrequently  accumulate  more  learning 
than  lucre.  If  it  should  be  laid  down  as 
an  absolute  rule  that  a  lawyer  could  in 
all  cases  bind  his  client  by  a  compromise 
put  into  the  form  of  a  consent  decree  or 
judgment,  regardless  of  instructions  to  the 
contrary,  and  regardless  of  knowledge  there- 
of on  the  part  of  the  adverse  party,  it 
will  readily  be  seen  that  occasions  might 
arise  where  a  client's  entire  property  in- 
volved in  litigation  might  be  agreed  away, 
in  spite  of  his  protest,  and  he  might  be 
remitted  to  a  suit  by  which  nothing  could 
be  realized. 

It  was  argued  that  the  plaintiff  had  in 
the  former  case  elected  the  remedy  of  suing 
the  bank  for  double  the  usurious  interest 
claimed  to  have  been  paid  to  it,  and  that 
she  was  bound  by  that  election.  But  when 
the  amendments  to  the  former  petition  were 
withdrawn,  and  it  was  restored  to  its  origi- 
nal condition,  the  election  would  seem  to 
have  been  abrogated.  Nor  are  we  pre- 
pared to  hold  summarily,  on  demurrer  in 
this  case,  whether  or  not  the  consent  decree 
ga\c.  to  the  plaintiff  all,  or  more  than  all, 
that  she  could  have  recovered  under  the 
former  suit,  with  its  numerous  allegations 
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and  prayers.  If  the  consent  decree  should 
be  set  aside,  neither  party  should  be  cut  off 
merely  by  reason  of  such  decree  from  prose- 
cuting or  defending  the  litigation. 

3.  The  present  petition*  contains  a  good 
many  allegations  rather  loosely  and  vaguely 
pleaded;  some  of  them  asserting  that  the 
deed  which  the  plaintiff  made  to  the  bank 
was  Toid  for  usury,  others  that  she  made 
the  deed  in  payment  of  a  debt  infected  with 
usury,  in  which  case  it  would  not  be  void. 
Harris  v.  Hull,  70  Ga.  831  (3).  Other  alle- 
gations indicated  that  the  debt  which  the 
deed  was  made  to  pay  was  that  of  the  plain- 
tiff's husband,  but  still  others  were  incon- 
sistent with  that  theory.  One  paragraph  of 
an  amendment  asserts  that  "she  has  made 
sufficient  payments  to  the  First  National 
Bank  of  Blakely  to  entirely  liquidate  her 
own  debt  to  said  bank,  and  the  deed  to  her 
land  now  held  by  said  bank  is  a  conveyance 
of  her  property  to  pay  her  husband's  debts; 
and  therefore  said  conveyances  are  null  and 
void."  It  was  then  alleged  that  the  bank 
was  not  an  innocent  purchaser^  "but  took 
such  deeds  to  her  land  with  full  knowledge 
of  the  fact  that  they  were  made  to  pay  her 
husband's  debts."  This  again  is  inconsist- 
ent with  other  allegations  of  the  petition, 
and  some  of  those  contained  in  the  former 
petition,  which  was  attached  thereto  as  an 
exhibit.  Besides,  it  is  uncertain  as  to  when 
the  payments  were  made;  and  this  was  at- 
tacked by  demurrer. 

If  the' decree  stands  of  force,  none  of  the 
relief  sought  can  be  had.  If  it  should  be 
set  aside,  the  original  suit  endeavored  to 
include  the  substantial  grounds  of  com- 
plaint sought  to  be  set  up  in  the  present 
case,  except  certain  allegations  in  regard 
to  payments  upon  the  decree  and  in  re- 
gard to  rents,  issues,  and  profits.  In  view 
of  this  fact,  and  of  the  character  of  the 
allegations  of  the  plaintiff's  petition,  and  of 
the  fact  that  nearly  all  of  them  were  at- 
tacked by  special  demurrers,  we  think  that 
the  proper  disposition  to  make  of  the  case 
is  to  direct  that  all  the  allegations  and 
prayers  be  stricken  from  the  petition,  ex- 
cept those  in  reference  to  the  bringing  of 
the  former  action,  its  termination  in  the 
consent  decree,  and  the  attack  made  upon 
such  decree;  that  such  striking  shall  not  be 
an  adjudication  that  the  plaintiff  has  no 
cause  of  action  or  right  of  recovery  in  re- 
spect to  these  matters;  but  that  the  present 
case  stands  as  one  to  set  aside  the  consent 
decree,  and  reinstate  the  former  case  as  it 
was  before  such  decree  was  rendered;  and 
we  direct  that  this  be  done  accordingly. 

Judgment  reversed,  with  direction. 

All  the  Justices  concur. 
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Atkinson,  J.,  concurring: 

I  concur  in  the  judgment,  under  the  al- 
legations made  in  the  petition  as  amended, 
but  not  in  all  of  the  reasoning  by  which  the 
result  is  reached. 


IDAHO  supreme:  court. 

EX  PARTE  JACOB  LOCKMAN. 

(18  Idaho,  465,  110  Pac.  253.) 

Intoxicating  liquor  —  statutory  defini- 
tion. 

1.  Section  31  of  the  local  option  statute 
(Sess.  Laws  1900,  p.  18)  defines  intoxicat- 
ing liquors  as  including  "spirituous,  vinous, 
malt  and  fermented  liquors,  and  all  mix- 
tures and  preparations  thereof,  including 
bitters  and  other  drinks  that  may  be  used 
as  a  beverage  and  produce  intoxication." 

Same  ^  proof  of  intoxicating  qualities. 

2.  Under  the  definition  given  by  the 
legislature  in  §  31  of  the  local  option  stat- 
ute (Sess.  Laws  1909,  p.  18),  all  '"spiritu- 
ous, vinous,  malt,  and  fermented  liquors" 
are  declared  as  a  matter  of  law  to  be  in- 
toxicating, and  it  is  unnecessary  for  the 
state  to  prove  that  any  liquor  or  beverage 
falling  within  the  enumerated  class  will  in 
fact  produce  intoxication. 

Same  ~  necessity  of  proof. 

3.  Under  the  provisions  of  the  local  op- 
tion statute  (Sess.  Laws  1909,  p.  18,  §  31, 
thereof),  it  is  necessary  for  the  state  to 
prove  the  intoxicating  quality  of  all  mix- 
tures and  preparations  used  or  intended  to 
be  used  as  beverages  which  do  not  fall  with- 
in the  enumerated  class  designated  as 
"spirituous,  vinous,  malt,  and  fermented 
liquors." 

Same  —  purpose  of  statute. 

4.  The  legislature,  in  the  enactment  of 
the  local  option  statute  (Sess.  Laws  1900, 
p.  9),  evidently  had  in  mind  a  twofold  ob- 
ject, first,  that  of  discouraging,  and  as  far 
as  possible  preventing,  intoxication  and  in- 
temperance in  the  use  of  intoxicants;  and, 
secondly,  and  equally  important,  that  of 
protecting  the  youth  of  the  state  from  ac- 
quiring a  taste  for  intoxicants  and  the  habit 
of  indulging  in  drinks  and  beverages  that 
contain  the  intoxicating  element. 

(August  3,  1910.) 

Headnotes  by  Ailshie,  J. 

Not€,'-~Do  statutes  forbidding  the  sale 
of  a  certain  class  or  classes  of  liquor 
incltUle  nonintoxicating  liquor. 

This  question  is  the  subject  of  notes  in 
Luther  v.  State,  20  L.R.A.(N.S.)  1146,  and 
Bowling  Green  v.  McMullen,  26  L.R.A. 
(N.S.)  805,  and  this  note  is  supplementary 
thereto. 

Upon  the  question  whether  proof  of  the 

sale  of  beer  is  sufficient  to  sustain  a  con- 

'  viction  under   statutes  prohibiting  sale  of 
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APPLICATION  for  writ  of  habeas  corpus 
to  secure  petitioner's  release  from  cus- 
tody to  which  he  had  been  committed  for 
alleged  violation  of  the  local  option  statute. 
Proceedings  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hawley,  Pnckett,  &  Hawley 
for  petitioner. 

Messrs.  D.  O.  McDougall,  Attorney  Gen- 
eral, O.  M.  Van  Dnyn,  J.  H.  Peterson, 
and  F.  A.  Hagelln  for  the  State. 

Allahie,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner,  Jacob  Lockman,  was  ar- 
rested and  taken  before  the  probate  court 
in  Canyon  county  charged  with  selling  in- 
toxicating liquor  in  a  prohibition  district 
contrary  to  the  local  option  statute.  A 
preliminary  examination  was  held,  and  the 


evidence  taken  has  been  made  a  part  of 
the  petition  in  this  case.  The  petitioner 
insists  that  the  complaint  and  depositions 
fail  to  show  that  he  has  committed  any 
public  offense,  and  that  he  is  therefore  held 
unlawfully  and  is  entitled  to  his  discharge^ 
The  undisputed  evidence  as  developed  at  the 
preliminary  examination  shows  that  the 
petitioner  sold  to  one  Charles  S.  Paynter 
at  the  city  of  Nampa  4  quart  bottles  of 
malt  liquor,  commonly  known  as  "near 
beer."  It  is  admitted  that  Canyon  county 
is  a  prohibition  district  within  the  mean- 
ing of  the  local  option  statute.  Sees.  Laws 
1009,  pp.  9-19.  It  is  also  admitted  that 
this  liquor,  called  '*near  beer,"  is  a  malt 
liquor.  A  chemist  who  analyzed  the  near 
beer  purchased  from  petitioner  testified  that 
he  found  it  contained  1.28  per  cent  alcohol, 
and  7.1  per  cent  malt  extract.    He  also  tes- 


vinous,  malt,  fermented,  or  intoxicating  li- 
quors, see  People  v.  Anderson,  26  L.RJk.. 
(N.S.)   446. 

As  is  shown  in  the  earlier  notes,  the  au- 
thorities upon  this  question  are  in  direct 
conflict;  the  weight  of  authority,  taking 
the  view  that  where  the  statute  expressly 
forbids  the  sale  of  a  certain  class  of  li- 
quor, nonintoxicatinff  as  well  as  intoxicat- 
ing liquors  of  that  class  are  included  with- 
in the  prohibition.  The  same  may  be  said 
of  the  more  recent  cases. 

Thus,  in  LaFollette  v.  Murray,  81  Ohio 
St.  474,  91  N.  E.  294,  it  was  held  that  the 
statute  imposing  a  tax  upon  the  business 
of  trafficking  in  "spirituous,  vinous,  malt, 
or  other  intoxicating  liquors"  included 
nmlt  liquors,  whether  intoxicating  or  not. 
This  decision  was  approved  in  State  v. 
Walder,  83  Ohio  St.  68,  93  N.  E.  631.  Prior 
decisions  of  inferior  courts  to  the  contrary 
must  be  considered  as  overruled.  State  v. 
Nunlist  9  Ohio  N.  P.  (N.  S.)  103;  Graham 
V.  Stete,  9  Ohio  N.  P.  (N.  S.)  174,  20  Ohio 
S.  &  C.  P.  Dec.  91. 

The  rule  in  Idaho  is  the  same.    See  Ex 

FABTD  LOGKMAN. 

Under  §  1  of  art.  3  of  the  Oklahoma  act 
approved  March  24,  1908  (§  4180  of  Sny- 
der's Comp.  Laws),  forbidding  the  sale  of 
''any  spirituous,  vinous,  fermented,  or  malt 
liquors,  or  any  imitation  or  substitute 
therefor,"  it  is  necessary  neither  to  allege 
nor  prove  that  the  liquor  sold  was  intox- 
icating. The  allegation  and  proof  that  the 
liquor  sold  was  a  spirituous,  vinous,  fer- 
mented, or  malt  liquor,  as  the  case  may  be, 
or  an  imitation  of  or  a  substitute  for  one 
or  the  other  of  those  liquors,  is  sufficient, 
and  it  will  be  no  defense  to  show  that  the 
liquor  was  not  intoxicating.  Moss  v.  State, 
4  Okla.  Crim.  Rep.  247,  111  Pac.  960; 
Etter  V.  State,  4  Okla.  Grim.  Rep.  230,  111 
Pac.  957;  Childers  v.  State,  4  Okla.  Crim. 
Rep.  237,  111  Pac.  958. 

The  rule  in  Mississippi  is  that  where  the 
statute  prohibits  the  sale  of  a  certain  named 
class  of  liquors  as  intoxicating  liquors,  such 
liquors  cannot  be  sold  though  in  fact  they 
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are  intoxicating.  Reyfelt  v.  State.  73  Miss. 
415,  18  So.  925;  Edwards  v.  Gulfport,  95 
Miss.  148,  49  So.  620;  Fuller  v.  Jackson, 
97  Miss.  237,  30  L.R.A.(N.S.)  1078,  52  So. 
873;  Purity  Extract  &  Tonic  Co.  v.  Lynch, 
100  Miss.  650,  56  So.  316. 

The  court,  however,  was  apparently  in- 
consistent in  holding  also  that  the  prohibi- 
tion of  the  sale  of  "alcoholic"  liquor  does 
not  apply  to  a  beverage  which  contains  leas 
than  1%  of  1  per  cent  of  alcohol.  Fuller 
V.  Jackson,  supra. 

Proof  of  a  sale  of  "malt"  liquor  was  held 
to  be  sufficient  in  Com.  v.  Burns,  38  Pa. 
Super.  Ct.  514. 

In  State  v.  Stickle,  151  Iowa,  ^03.  181 
N.  W.  5,  following  Sawyer  v.  Botti,  147 
Iowa,  453,  27  L.RJ^..  { N.S. )  1007,  124  N.  W. 
787,  cited  in  the  note  in  26  L.R4.(N.S.) 
895,  it  was  held  that  the  trial  court  did  not 
err  in  excluding  testimony  to  the  effect  that 
the  liquor  in  question  would  not  produce 
intoxication,  where  it  admittedly  contained 
some  alcohol  and  the  statute  lorbade  the 
sale  of  "any  intoxicating  liquor  which  term 
shall  be  construed  to  mean  alcohol,"  etc., 
"and  all  intoxicating  liquor  whatever." 

On  the  other  hand,  in  Kentucky  the  rule 
has  been  adopted  that  a  prohibition  of  the 
sale  of  spirituous,  vinous,  and  malt  liquors 
includes  only  liquors  used  as  a  beverage  and 
when  so  used  will  produce  intoxication. 
See  Bowling  Green  v.  McMullen,  26  L.R.A. 
(N.S.)  895,  to  which  one  of  the  earlier  notes 
was  attached. 

This  rule  was  approved  in  Com.  v.  Louis- 
ville &  N.  R.  Co.  140  Ky.  21, 130  S.  W.  798, 
although  the  question  was  not  definitely  at 
issue.  To  the  same  effect,  Gourley  ▼.  Com. 
140  Ky.  221,  —  L.RJ^..(N.S.)  — ,  131  S. 
W.  34. 

So,  in  Sizemore  ▼.  Com.  140  Ky.  838,  131 
S.  W.  37,  the  court  said:  'This  section 
only  forbids  the  sale,  directly  or  indirectly, 
of  spirituous,  vinous,  or  malt  liouors.  It 
does  not  prohibit  or  punish  the  sale  of  'any 
beverage,  liquid  mixture,  or  decoction  of 
any  kind  which  produces  or  causes  intox- 
ication.'    An  indictment  under  it  iriioald 
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tifled  that  tlus  beer  did  not  contain  enough 
alcohol  to  intoxicate  anyone,  unless  it 
would  be  in  rare  instances.  He  says  that  a 
person  could  not  drink  enough  of  it  to  se- 
cure sufficient  alcohol  to  intoxicate  him.  It 
was  practically  conceded  on  the  argument 
that  this  drink,  designated  "near  beer,"  is 
classed  among  the  "soft"  drinks  or  "tem- 
perance" beverages,  and  is  not  ordinarily 
used  as  an  intoxicant. 

The  only  question  to  be  determined  in 
this  case  is  whether  or  not  the  liquor  or 
beverage  called  '^ear  beer"  falls  within  the 
purview  of  the  local  option  statute,  as  the 
words  'intoxicating  liquors"  are  defined  in 
{31  thereof.  That  section  reads  as  follows: 
"Sec.  31.  The  words  'intoxicating  liquors' 
aa  used  in  this  act  shall  be  deemed  and 
construed  to  include  spirituous,  vinous, 
malt  and  fermented  liquors,  and  all  mix- 


tures and  preparations  thereof,  including 
bitters  and  other  drinks  that  may  be  used 
as  a  beverage  and  produce  intoxication." 

The  petitioner  contends  that  the  words, 
"that  may  be  used  as  a  beverage  and  pro- 
duce intoxication,"  refer  to  and  modify 
"spirituous,  vinous,  malt,  and  fermented 
liquors,  and  all  mixtures  and  preparations 
thereof,  including  bitters  and  other  drinks." 
In  other  words,  the  petitioner  insists  that 
the  property  or  quality  of  producing  intox- 
ication is  the  test  that  must  be  applied 
in  every  case,  whether  the  liquor  be  vi- 
nous, malt,  fermented,  or  a  mixture  or  prep- 
aration thereof,  or  any  other  drink.  On 
the  other  hand,  the  state  contends  that 
the  lawmakers  have  unqualifiedly  and  arbi- 
trarily defined  "spirituous,  vinous,  malt,  and 
fermented  liquors"  as  intoxicating  as  a  mat- 
ter of  law,  whether  they  be  intoxicating  as 


charge  the  sale  of  spirituous,  vinous,  or 
malt  liquors,  and  this  being  so  the  accused 
cannot  be  convicted,  unless  the  evidence 
shows  that  he  sold,  either  directly  or  in- 
directly, spirituous,  vinous,  or  malt  liquors, 
or  a  mixture  of  either  with  some  other  bev- 
erages, and  that  tiie  beverage  sold  was  in- 
toxicating or  one  that  the  law  would  pre- 
■nme  was.  It  is  not,  however,  material 
under  what  name  the  manufacturer  or  ven- 
dor sells  these  liquors,  or  either  of  them, 
or  the  mixture  of  either  with  any  other  bev- 
erage, or  hv  what  name  thev  are  called  or 
branded,  ii  the  evidence  shows  that  the 
beverage  is  in  fact  one  of  these  liquors,  or 
a  mixture  of  either  with  any  other  beverage, 
and  is  intoxicating  or  one  that  the  law 
would  presume  was.  It  is  what  the  liquor 
or  beverage  is,  and  not  what  it  is  called, 
that  fixes  its  status.  As  the  liquor  or 
beverage  the  accused  sold  was  a  malt  li- 
quor or  beverage,  the  indictment  was  prop- 
erly returned  under  §  2557,  and  the  ac- 
cused, if  it  had  shown  that  the  'Malt  Mead' 
was  intoxicating,  could  have  been  convicted 
for  an  offense  against  that  section  under 
the  evidence  that  it  was  a  malt  liquor  or 
beverage." 

In  Flanders  v.  Com.  140  Ky.  38,  130  S. 
W.  809,  rehearing  denied,  140  Ky.  669,  131 
S.  W.  495,  the  defendant  was  charged  with 
selling  common  beer  somewhat  diluted  un- 
der the  name  of  "Doctor  Piz."  The  court 
instructed  the  jury  that  if  they  found  that 
the  defendant  had  sold  "ordinary  beer,  a 
malt  liquor,"  they  should  find  hini  guilty, 
but  if  they  believed  from  the  evidence  that 
the  liquor  was  a  non  intoxicating  liquor 
th^  should  find  the  defendant  not  guilty. 
It  IS  evident  from  the  language  of  the  chief 
justice  in  denying  a  rehearing  that  the 
court  did  not  intend  to  depart  from  the  rule 
laid  down  by  the  cases  cited  above;  but 
the  language  in  the  principal  opinion 
would  indicate  that  the  court,  or  at  least 
the  judge  writing  the  opinion,  took  the  con- 
trary view.  It  was  there  said:  "As  there- 
fore, the  statute  in  terms  prohibits  the  sale 
of  malt  liquort)  in  local  option  territory,  | 
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it  is  enough  to  inquire,  whether  the  liquor 
sold  is  malt  liquor;  if  it  is,  the  guilt  is 
fixed.  Whether  it  intoxicates  some  people 
or  not,  or  is  only  a  mild  intoxicant,  or 
whether  defendant  believed  that  it  was  an 
innocent  soft  drink,  are  immaterial." 

And  in  Shreveport  v.  Spiith,  130  La.  126, 
57  So.  652,  it  was  held  that  the  term  "malt 
liquors,"  as  used  in  the  provision  of  article 
229  of  the  Constitution,  which  reads,  *This 
restriction  shall  not  apply  to  dealers  in 
distilled,  alcoholic,  or  malt  liquors,"  and 
whereby  political  corporations,  throughout 
the  state,  are  left  free  to  impose  license 
taxes  upon  the  dealers  thus  mentioned, 
without  regard  to  the  action  or  nonaction 
of  the  state  in  such  cases,  must  be  re- 
garded as  applying  to  malt  liquors  which 
are,  or  may  be,  used  as  beverages,  and  which 
are  intoxicating,  and  as  having  no  appli- 
cation to  malt  liquors  which  are  not,  or 
may  not  be,  so  used,  and  are  not  intox- 
icating. See  also  Shreveport  v.  Smith,  130 
La.  132,  57  So.  655. 

In  State  v.  Maroun,  128  La.  829,  66  So. 
472,  it  was  held  that  the  term  "malt  li- 
quors," as  used  in  act  No.  4,  Extra  Session 
of  1910,  to  define  the  meaning  of  the  term 
"grog  or  tippling  shop,"  in  prohibition 
districts,  must  be  construed  as  including 
only  malt  liquors  that  are  intoxicating. 
The  intent  of  the  legislature  to  penalize  the 
sale  of  nonintoxicating  beverages  will  not 
be  presumed,  especially  where  no  such  in- 
tent is  expressed  in  the  title  of  the  act. 

To  these  decisions  State  v.  Durr,  post,  764, 
is  to  be  added,  in  which  it  was  held  that 
where  the  sale  of  "beer"  is  prohibited  the 
defendant  has  the  right  to  show  that  the 
"beer"  sold  by  him  was  not  intoxicating; 
the  court  further  saying,  however,  that  had 
the  liquor  sold  been  whisky,  brandy,  rum, 
gin,  etc.,  the  court  would  take. judicial  no- 
tice that  it  was  intoxicating. 

The  word  "liquor,"  as  used  in  a  statute 
imposing  a  tax  upon  "liquor"  dealers, 
should  be  construed  to  apply  only  to  in- 
toxicating liquors.  Austin  v.  Shelton,  122 
Tenn.  634,  127  S.  W.  446.  W.  M.  G. 
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a  matter  of  fact  or  not.  The  state  also 
contends  that  "all  mixtures  and  prepara- 
tions thereof,  including  bitters  and  other 
drinks''  are  to  be  tested  by  the  proofs  as 
to  whether  they  will  in  fact  produce  intox- 
ication. This  case  must  be  settled  and 
determined  upon  the  acceptance  and  applica- 
tion of  one  of  these  two  views  of  the  stat- 
ute and  theories  of  construction. 

In  support  of  the  position  taken  by  the 
defendant,  he  calls  our  attention  to  the 
following  among  other  authorities:  Camp- 
bell V.  Thomasville,  6  Ga.  App.  212,  64 
S.  E.  815;  Stoner  v.  State,  6  Ga.  App.  719, 63 
S.  E.  602;  Ex  parte  Gray,  —  'Dex.  Crinu  Rep. 
— ,  83  S.  W.  828;  James  v.  State,  49  Tex. 
Grim.  Rep.  334,  91  S.  W.  227;  Potts  v. 
State,  50  Tex.  Crim.  Rep.  368,  7  L..RA. 
(N.S.)  194,  123  Am.  St.  Rep.  847,  97  S.  W. 
477.  An  examination  of  these  cases  dis- 
closes the  fact  that  the  Texas  and  Georgia 
courts  construe  somewhat  similar  statutes 
in  harmony  with  the  view  maintained  by 
the  petitioner,  and  take  the  position  that 
the  statutes  of  those  states  were  intended 
to  prevent  intemperance  and  intoxication, 
and  that  the  test  as  to  whether  the  liquor 
comes  within  the  purview  of  those  statutes 
is  to  be  determined  upon  the  intoxicating 
property  or  quality  of  the  liquor  or  drink. 

The  state,  on  the  other  hand,  calls  our 
attention  to  a  great  array  of  authorities 
which  seem  to  support  its  contention. 
Among  the  many  cases  cited,  the  following 
seem  to  be  closely  in  point  here:  Sawyer  v. 
Botti,  147  Iowa,  453,  27  L.R.A.(N.S.)  1007. 
124  N.  W.  787;  Luther  v.  State,  83  Neb. 
455,  20  L,.RJ^.(N.S.)  1146,  120  N.  W.  125; 
State  V.  Frederickson,  101  Me.  37,  6  L.R.A. 
(N.S.)  186,  115  Am.  St.  Rep.  295,  63  Atl. 
635,  8  Ann.  Cas.  48;  State  v.  Gill.  89  Minn. 
502,  95  N.  W.  449;  State  v.  Piche,  98  Me. 
348,  56  Atl.  1053. 

In  Sawyer  v.  Botti,  the  supreme  court  of 
Iowa  as  recently  as  February  of  this  year 
had  occasion  to  consider  a  statute  somewhat 
similar  to  ours,  and  Mr.  Justice  McClain, 
speaking  for  the  court,  said:  "The  statute 
(Code,  §  2382)  prohibits  the  selling  or  keep- 
ing for  sale,  etc.,  of  'any  intoxicating 
liquor,  which  term  shall  be  construed  to 
mean  alcohol,  ale,  wine,  beer,  spirituous, 
vinous  and  malt  liquor  and  all  intoxicating 
liquor  whatever,*  except  as  otherwise  pro- 
vided. It  is  apparent,  therefore,  that  the 
prohibition  is  twofold:  First,  of  the  sale  of 
any  liquor  which  is  in  fact  intoxicating; 
second,  of  certain  described  liquors,  whether 
intoxicating  or  not.  In  the  second  class 
are  enumerated  beer  and  malt  liquor,  and 
if  the  beverage  in  question  is  bocr  or  malt 
liquor,  then  the  fact  that  it  is  so  manufac- 
tured as  not  to  be  intoxicating  in  its  ordi- 
narv  use  as  a  beverage  is  immaterial.  .  .  . 
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The  manufacturer  cannot  bring  a  malt 
liquor  within  the  class  of  liquors  not  pro- 
hibited by  the  statute,  by  giving  it  some 
name  other  than  that  of  beer,  much  leas 
can  he  do  so  by  adding  a  qualifying  de- 
scriptive term  to  the  word  'beer*  used  in 
the  name.  We  reach  the  conclusion  without 
the  slightest  doubt  that  the  beverage  in 
question,  being  a  liquor  manufactured  from 
malted  grain  by  a  process  involving  fer- 
mentation, no  matter  how  slight  the  fer- 
mentation may  be,  and  irrespective  of  the 
amount  of  alcohol  which  it  actually  con- 
tains, and  also  without  regard  to  whether 
it  is  in  fact  intoxicating,  is  within  the  stat- 
utory description  of  liquors  the  sale  of 
which  is  prohibited." 

In  Luther  v.  State,  the  supreme  court  of 
Nebraska  had  under  consideration  a  statute 
which  provides  that  ''all  persons  who  shall 
sell  or  give  away,  upon  any  pretext,  malt, 
spirituous,  or  vinous  liquors,  or  any  intox- 
icating drinks,'*  without  first  having  com- 
plied with  the  provisions  of  the  act  and  ob- 
tained a  license,  should  be  deemed  guilty  of 
a  misdemeanor,  etc.     In  course  of  the  con- 
sideration  of  that  statute,  the  court  said: 
"It  is  contended  by  counsel  for  plaintiiT  in 
error  that  it  was  the  legislative  intent  to 
suppress    the    sale    of   intoxicating    liquors, 
and  that,  although  the  term  'malt  liquors' 
is  used  in  the  act,  yet  it  was  not  the  pur- 
pose to  prevent  the  sale  of  malt  liquors  or 
liquids,   unless   they   contained   a  sufficient 
quantity    of    alcohol    to    produce    intoxica- 
tion;   or,   stated   differently,  that  the  lan- 
guage used  in  §§   11  and  20  must  be  con- 
strued to  mean  as  if  it  read  'intoxicating 
malt  liquor.'    I  cannot  read  the  statute  in 
that  light.   As  well  might  we  apply  the  ad- 
jective  to  the  words   'spirituous'   and   'vi- 
nous.'   It  is  my  opinion  that  the  legislature 
realized  and  appreciated  the  fact  that  malt, 
spirituous,  and   vinous   liquors   are   equally 
largely  used  as  a  beverage,  and  are  alike 
injurious  to  the  consumer,  if   not  by  pro- 
ducing immediate  intoxication   when  taken 
in  small  quantities,  by  producing  the  same 
effect  when  more  is  taken  and  at  the  same 
time  creating  an  abnormal  appetite  which 
leads  to  dissipation  and  inebriety.     At  any 
rate,  the  law  prohibits  the  sale  of  'malt  li- 
quors' without  a  license,  and  we  must  obey 
its  plain  mandate." 

We  quote  the  foregoing  extracts  to  show 
what  other  courts  have  said  of  legislation 
similar  to  our  own  statute.  It  will  thus 
be  seen  that  courts  of  distinction  and  high 
standing  and  of  states  widely  separated 
have  taken  contrary  views  of  similar  stat- 
utes. We  shall  therefore  endeavor  to  ascer- 
tain from  an  independent  examination  what 
the  legislature  intended  by  the  enactment 
of  the  statute  under  consideration,  and  in 
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doing  so  our  first  consideration  should  be 
given  to  the  natural,  ordinary,  and  simple 
meaning  and  import  of  the  language  em- 
ployed. The  state  contends  that  the  words, 
*'that  may  be  used  as  a  beverage  and  pro 
duce  intoxication,"  apply  to  and  modify 
only  the  clause  in  which  they  are  found, 
and  refer  to  the  mixtures  and  preparations 
named  therein.  This  construction  is  in 
harmony  with  our  understanding  of  the 
language  used.  On  the  other  hand,  if  we 
should  adopt  the  view  taken  by  the  de- 
fendant, we  would  have  to  hold  that  each 
kind  or  class  enumerated  commencing  with 
the  word  "spirituous"  is  modified  by  the 
phrase,  **that  may  be  used  as  a  beverage 
and  produce  intoxication."  The  section 
written  out  in  full,  as  defendant  contends 
that  it  was  intended,  would  read  as  fol- 
lows: "Sec.  31.  Tlie  words  ^intoxicating 
liquors,'  as  used  in  this  act,  shall  be  deemed 
and  construed  to  include  spirituous  liquors 
that  may  be  used  as  a  beverage  and  pro- 
duce intoxication,  vinous  liquors  that  may 
be  used  as  a  beverage  and  produce  intoxi- 
cation, and  malt  liquors  that  may  be 
used  as  a  beverage  and  produce  intoxica- 
tion, and  fermented  liquors  that  may  be  used 
as  a  beverage  and  produce  intoxication,  and 
all  mixtures  and  preparations  thereof,  in- 
cluding bitters  and  other  drinks,  that  may 
be  used  as  a  beverage  and  produce  intoxica- 
tion." 

We  cannot  agree  with  this  contention. 
It  is  not  to  be  presumed  that  the  legisla- 
ture would  have  entered  into  an  enumera- 
tion of  certain  drinks  commonly  known  and 
understood  to  contain  the  element  of  alco- 
hol and  to  be  intoxicating,  if  they  had  in 
fact  intended  that  the  test  in  all  cases 
should  be  whether  or  not  the  drink  is  such 
as  will  produce  intoxication.  There  would 
have  been  no  reason  for  or  object  in  enum- 
erating these  various  liquors,  distilled,  vi- 
nous, malt,  and  fermented,  if  the  legislature 
had  intended  that  in  all  cases  the  test 
should  be  whether  or  not  the  drink  is  in 
fact  such  as  will  produce  intoxication.  The 
legislature,  in  the  enactment  of  this  law, 
evidently  had  in  mind  a  twofold  object: 
First,  that  of  discouraging  and  as  far  as 
possible  preventing  intoxication  and  intem- 
perance in  the  use  of  intoxicants;  second, 
and  equally  important,  that  of  protecting 
and  preventing  the  boys  and  young  men 
of  the  state  from  acquiring  a  taste  for 
intoxicants  and  the  habit  of  indulging  in 
drinks  and  beverages  that  contain  the  in- 
toxicating element.  The  legislature  like- 
wise recognized  the  fact  that  vinous,  malt, 
and  fermented  liquors  all  contain,  to  some 
extent,  the  element  of  alcohol,  although  it 
may  not  be  to  such  a  degree  as  will  pro- 
duce intoxication.  They  therefore  concluded 
46  L.R.A.(N.S.) 


when  writing  this  statute  defining  the  words 
"intoxicating  liquors,"  to  declare  as  a  mat- 
ter of  law  that  all  "spirituous,  vinous,  malt, 
and  fermented  liquors"  are  intoxicating,  ir- 
respective of  the  amount  of  alcohol  they 
may  contain,  and  whether  or  not  the  par- 
ticular kind  of  drink  will  in  fact  proiluce 
intoxication.  They  must  also  have  had  In 
miiid  the  difficulty  that  would  arise  in  the 
enforcement  of  such  a  law  as  they  were 
enacting,  if  they  left  it  to  be  proven  in 
every  case  of  the  sale  of  a  vinous,  malt,  or 
fermented  liquor,  whether  or  not  the  same 
was  in  fact  such  as  would  produce  intoxica- 
tion. If  it  were  a  question  of  fact  in  each 
case,  one  man  might  be  convicted  for  the 
sale  of  a  certain  brand  of  malt  or  fermented 
liquor,  while  another  man  might  be  ac- 
quitted for  the  sale  of  the  identical  brand 
of  liquor.  Under  that  view  of  the  statute, 
near  beer  might  be  sold  in  one  prohibition 
district  with  safety  and  in  another  the  sale 
prove  to  be  a  violation  of  the  statute.  This 
is  a  drink  that  furnishes  great  opportuni- 
ties for  violation  of  the  statute.  It  was 
said  by  the  supreme  court  of  North  Caro- 
lina, who  evidently  spoke  from  the  record, 
in  State  v.  Danenberg,  151  N.  C.  718,  26 
L.R.A.(N.S.)  890,  CyG  S.  E.  301,  that  "al- 
though near  beer  properly  made  is  a  non- 
intoxicating  beverage,  the  sale  of  it  fur- 
nishes extraordinary  opportunities  for  the 
violation  of  the  state  prohibition  law;  that 
it  is  made  by  those  who  make  beer,  sold  by 
those  who  sell  beer,  and  drunk  by  those 
who  drink  beer;  and  that  'it  looks  like  beer, 
smells  like  beer,  and  tastes  like  beer?*" 

In  our  judgment  it  was  the  clear  and  un- 
mistakable intent  of  the  legislature  to  say, 
as  they  had  an  undoubted  right  to  say 
(State  V.  Frederickson,  101  Me.  37,  6  KRA. 
(N.S.)  186, 115  Am.  St.  Rep.  205,  63  Atl.  535, 
8  Ann.  Cas.  48;  Woollen  &  T.  Intoxicating 
Liquors,  §§  5,  114),  that  all  "spirituous,  vi- 
nous, malt,  and  fermented  liquors"  should  be 
treated  as  intoxicating  within  the  meaning  of 
this  statute,  llie  lawmakers  also  appreciated 
the  fact  that  there  would  be  many  other 
mixtures  and  preparations  used  as  a  bever- 
age that  would  produce  intoxication,  and 
wnich  the  lawmaking  power  could  not  speci- 
fically enumerate,  and  so  they  concluded 
that  with  reference  to  this  latter  class  of 
drinks  and  beverages  they  would  fix  the 
test  as  one  of  fact  in  each  case  as  to 
whether  the  drink  or  beverage  would  pro- 
duce intoxication.  We  conclude,  therefore, 
that  §  31  of  the  local  option  law  defining 
"intoxicating  liquors"  contains  two  di- 
visions or  classes  of  liquors  or  beverages: 
First,  "spirituous,  vinous,  malt,  and  fer- 
mented liquors"  which  are  declared  as  a 
matter  of  law  to  be  intoxicating,  and  for 
which  no  proof  is  required  except  to  show 
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that  they  come  within  the  enumeration; 
and,  second,  all  other  mixtures  and  prepara- 
tions thereof  which  will  in  fact  produce 
intoxication.  In  the  latter  case  the  state 
must  prove  that  the  liquor  is  such  that  it 
may  he  used  as  a  beverage  and  produce  in- 
toxication. It  is  conceded  that  "near  beer" 
is  a  malt  liquor.  It  follows,  therefore,  from 
what  has  been  said  that  it  falls  within' the 
definition  oi  §  31  of  the  local  option  statute, 
and  is  declared  as  a  matter  of  law  to  be 
an  intoxicating  liquor,  and  cannot  be  sold 
in  a  prohibition  district. 

We  conclude  that  the  petitioner  is  prop- 
erly held  under  process  issued  from  a  court 
of  competent  criminal  jurisdiction.  Peti- 
tioner is  remanded  to  the  custody  of  the 
sheriff  of  Canyon  county. 

Proceeding  dismissed. 

SnllivaJi,    Ch.   J.,  concurs. 


'WEST  vmOINIA   SUPRKMS  COURT 
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STATE  OF  WEST  VIROINIA 

v. 

E.  W.  DURR,  Plff.  in  Err. 

(69  W.  Va.  251,  71  8.  E.  767.) 

Intoxicating  liquor  ~  nonintoxicattng 
quality  as  defense. 

1.  In  defense  of  an  indictment  for  sell- 
ing intoxicating  drinks,  the  article  sold 
being  labeled  "Temperance  Beer,"  the  de- 
fendant has  a  right  to  show  that  it  is  not 
intoxicating. 

Kvidence  ~  intoxicating  liquor  ~  suffi- 
ciency, 

2.  Upon  trial  of  an  indictment  for  sell- 
ing intoxicating  drinks,  if  the  evidence  show 
a  sale  of  beer,  the  state  has  made  a  prima 
facie  case  for  conviction,  and  need  not  give 
evidence  that  the  beer  is  intoxicating;  but 
the  defendant  may  give  evidence  to  prove 
that  the  beer  sold  is  not  intoxicating. 

(April  25,  1911.) 

rpRROR  to  the  Circuit  Court  for  Randolph 
J  County  to  review  a  judgment  convicting 
defendant  of  selling  intoxicating  liquors. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  li.  Wamsley,  C.  H.  Scott, 
James  Cobley,  and  W.  E.  Baker  for 
plaintiff  in  error. 

Headnotes  by  Bbannon,  J. 

Note.  ^  As   to   whether   statutes   forbid- 
ding the  sale  of  a  certain  class  of  liquor  or 
liquors  include  nonintoxicating  liquors,  see 
note  to  Ex  parte  Lockman,  ante,  759. 
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Mr.  H.  G.  Kimipy  for  the  State: 

It  is  wholly  immaterial  whether  all  w 
any  of  the  liquors  are  intoxicating  or  act, 
and  no  inquiry  as  to  this  fact  can  be  en- 
tered into,  and  it  would  be  no  defense  if 
the  accused  were  able  to  prove  that  any  of 
the  prohibited  liquors  were  absolutely  free 
from  all  intoxicating  qualities.  The  un- 
licensed sale  of  any  or  all  of  them  ia  unlaw- 
ful, because  the  legislature  has  so  declared, 
and  not  for  any  other  reason. 

State  y.  Oliver,  26  W.  Va.  422,  53  Am. 
Rep.  79;  2  McClain,  Orim.  Law,  §1218; 
Black,  Intoxicating  Liquors,  §469;  State  v. 
Frederickaon,  101  Me.  37,  6  LJLA.(N.S.) 
187,  115  Am.  St.  Rep.  295,  63  Atl.  536,  8 
Ann.  Caa.  48;  C<Hn.  ▼.  Bloe,  116  Mass.  56. 

Mr.  William  G.  Oonley,  Attorney  Gen- 
eral, also  for  the  State. 

Brannon,  J.,  delivered  the  opinion  ol 
the  court: 

An  mdictment  charged  £.  W.  Durr  with 
selling,  without  license,  spirituous  liquors, 
wine,  porter,  ale,  or  beer,  and  drinka  of  like 
nature.  He  was  found  guilty  by  a  jury, 
and  judgment  for  $50  fine  and  sixty  days' 
imprisonment  was  rendered  against  hinL 

On  the  trial  the  evidence  was  that  he 
sold  a  drink  called  and  labeled  'Temper- 
ance Beer."  The  defendant  offered  to  give 
evidence,  by  persons  who  knew  and  who 
had  drunk  and  tested  it,  that  it  was  not  in- 
toxicating, and  that  the  stomach  could 
not  contain  enough  of  it  to  produce  intoxi- 
cation. The  court  rejected  the  evidence  pro- 
posed. The  argument  of  the  prosecution  is 
that  beer  is  specifically  named  in  Code  1906, 
chap.  32,  §1,  as  a  prohibited  drink;  that 
the  sale  of  beer  is  unlawful  without  li- 
cense, and  no  proof  of  its  intoxicating  char- 
acter is  required;  that  when  once  it  is 
;hown  that  beer  is  unlawfully  sold  the  of- 
lense  is  proven,  and-  there  can  be  no  evi- 
dence by  the  defendant  that  it  is  not  in- 
toxicating. I  do  not  conceive  that  the  word 
"temperance"  before  the  word  "beer"  is 
material,  any  more  than  would  be  the  word 
"apple"  before  the  word  "brandy."  Whisky, 
brandy,  gin,  rum,  and  some  other  liquors 
are,  by  judicial  cognizance,  known  to  be 
intoxicating,  and  no  proof  that  they  are 
is  required;  nor  is  any  evidence  admissible 
to  the  contrary,  when  it  has  been  proven 
that  such  liquors  have  been  sold.  23  Cyc. 
61.  But  we  have  the  question  in  this  case 
whether  beer  stands  on  like  ground,  though 
specified  in  the  statutes.  Is  it,  like  whisky, 
to  be  held  conclusively  intoxicating?  Where 
the  thing  sold  is  not  by  judicial  cognizance 
known  to  be  intoxicating,  it  must  be  proven 
to  be  so.  "If  the  liquor  be  hot  judicially 
known  as  a  prohibited-  liquor,  then  it  must 
be  alleged  that  it  is  an  intoxicating,  spirit- 
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UOU8,  distilled,  malt,  fermented,  alcoholic, 
or  vinous  liquor,  if  the  terms  used  in  de- 
scribing it  are  not  judicially  noticed  as 
being  descriptive  of  such  liquor,  and  these 
allegations  established  by  proof."  Woolen 
&  T.  Intoxicating  Liquors,  §  78.  Where 
whisky,  brandy,  or  other  known  spirituous 
liquor  is  sold,  it  is  not  necessary  to  allege 
that  the  particular  liquor  wa«  sold,  because 
our  statute  prohibits  sale  of  spirituous 
liquors,  and,  such  drinks  being  known  to 
be  spirituous,  it  is  not  necessary  to  prove 
their  character. 

The  cases  of  State  v.  Gillispie,  63  W. 
Va.  152,  69  S.  E.  957;  State  v.  Good,  56 
W.  Va.  215,  49  S.  E.  121,  and  State  v.  Ck>ol, 
66  W.  Va.  86,  66  S.  E.  740,  are  not  authority 
on  the  question  before  us;  that  is,  can  the 
defendant,  selling  beer,  prove  that  it  is  not 
intoxicating  7  They  do  hold  that,  as  to  drinks 
not  mentioned  in  the  statute,  such  de- 
fense may  be  made;  they  do  hold  that,  as 
to  such  drinks,  intoxicating  quality  is  the 
test.  They  involved  drinks  called  "malt," 
"senoj  cider,"  and  "rikk,"  not  by  name  men- 
tioned in  the  statute,  and  not  judicially 
known  to  be  spirituous  and  intoxicating, 
and  in  such  cases  the  intoxicating  quality 
is  the  test,  and  open  to  proof  on  both  sides; 
but  in  this  case  we  have  the  sale  of  beer, 
a  drink  prohibited  by  name  in  the  statute, 
and  prima  facie  intoxicating.  We  hold  that, 
when  it  is  proven  that  a  liquor  called  "beer" 
has  been  sold,  the  case  is  proven  prima 
facie;  but,  as  all  beers  are  not  intoxicat- 
ing, .the  defense. that  it  is  not  is  admissi- 
ble. Woolen  &  T.  Intoxicating  Liquors, 
§76,  says:  "Whether  or  not  courts  will 
take  judicial  notice  that  beer  is  an  intoxi- 
cating or  malt  liquor  has  been  one  of  much 
contrariety  of  opinion,  and  this  arises 
from  the  fact  that  there  are  many  kinds 
of  beer  well  known  to  be  neither  malt  nor 
fermented  nor  intoxicating  liquors.  There- 
fore, upon  a  proof  of  a  sale  of  T)eer,*  and 
nothing  more,  many  cases  hold  that  it  is 
not  shown  that  there  was  a  sale  of  either 
malt  or  intoxicating  liquor.  But  by  the 
better  line  of  cases,  on  proof  of  a  sale  of 
'beer,'  even  without  additional  words,  the 
courts  will  construe  it  as  a  sale  of  fer- 
mented, malted,  or  intoxicating  liquors, 
and  the  burden  is  upon  the  persons  claim- 
ing it  is  not  a  malted,  fermented,  or  in- 
toxicating liquor  to  show  that  fact.  These 
dedsions  are  based  on  the  primary  mean- 
ing of  the  word  *be€r.'  'Webster,'  said  the 
supreme  court  of  Indiana,  'defines  beer  to  be 
**a  fermented  liquor  made  from  any  malted 
grain,  with  hops  and  other  bitter  flavoring 
matter."  In  other  words  it  is  a  malt  liquor, 
which  the  same  author  declares  to  be  "a 
liquor  prepared  for  drink  by  an  infusion 
of  malt,  as  beer,  ale,  porter/'  etc.  It  may, 
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therefore,  be  said  that  beer  is  a  liquor  in- 
fused with  malt  and  prepared  by  fermenta- 
tion for  use  as  a  beverage.  As  a  conse- 
quence, when  "beer"  is  called  for  at  a  place 
at  which  intoxicating  drinks  are  sold,  the 
bartender,  having  in  view  the  primary 
meaning  as  well  as  the  common  use  of 
the  word,  is  justified  in  inferring  .and  must 
reasonably  infer  that  malted  and  fer- 
mented beer  is  wanted.  If  any  other  kind 
of  beer  is  desired,  it  is  expected  that  qual- 
ifying words  will  be  used,  such  as  spruce 
beer,  root  beer,  small  beer,  ginger  beer, 
and  the  Mke,  thus  attaching  a  remote  and 
secondary  meaning  to  the  word  "beer"  as 
descriptive  of  particular  beverages.  When, 
therefore,  a  witness  testifies  to  the  sale  or 
giving  away  of  beer  under  circumstances 
which  make  the  sale  or  giving  away  of  any 
intoxicating  <liquors  imlawful,  the  prima 
facie  inference  is  that  the  beer  was  of 
that  malted  and  fermented  quality  declared 
by  the  statute  to  be  an  intoxicating  liquor, 
and  the  court  trying  the  case  ought  to  take 
judicial  iiotice  of  the  inference  which  there 
arises  from  the  use  of  the  word  "beer"  in 
its  primary  and  general  sense.'  So,  where 
the  term  'lager  beer'  is  used  in  testimony, 
the  inference  is  that  an  intoxicating  beer 
was  meant.  In  days  gone  by,  when  the 
term  'strong  beer'  was  in  use  to  distinguish 
it  from  small  beer,  courts  took  judicial 
notice  that  it  was  intoxicating.  Where  a 
statute  declares  that  lager  beer  is  an  in- 
toxicating liquor,  it  cannot  be  shown  that 
it  in  fact  is  not;  for  the  legislature  has 
fixed  its  status  by  a  statute  the  courts  can- 
not question.  The  courts  cannot,  however, 
take  notice  that  rice  beer  is  an  intoxicant; 
that  is  a  question  for  the  jury." 

We  know  as  a  court,  people  know,  that 
there  are  beers  innocent,  and  not  intoxi- 
cating, and  extensively  used,  and  some  that 
are  intoxicating,  and  it  seems  consonant 
with  reason,  with  justice,  that  one  charged 
with  selling  "beer"  should  be  allowed  to 
prove  that  it  is  of  a  kind  not  intoxicating. 
In  every  case  it  is  a  jury  question  upon 
the  evidence.  State  v.  Oliver,  26  W.  Va. 
422,  53  Am.  Rep.  79,  is  cited.  We  do  not 
think  it  is  apposite  in  this  case.  It  held 
that  sale  of  cider  or  crab  cider  was  not  un- 
lawful; the  reason  being  that  it  was  not 
named  in  the  statute,  and  did  not  come  un- 
der the  head  of  spirituous  liquors,  and  not 
a  "mixture"  or  "preparation"  known  as 
'^bitters/'  producing  intoxication.  As  the 
court  held  it  immaterial  that  crab  cider  was 
intoxicating,  the  state  would  use  that  case 
in  this  case  to  show  that  whether  the  beer 
sold  was  intoxicating  is  irrelevant  and  evi- 
dence on  that  question  not  admissible;  but 
that  case  does  not  so  direct  in  this  case.  It 
was  under  a  statute  (Laws  1877,  chap.  107, 
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§1)  prohibiting  sale  of  spirituous  liquors, 
and  saying  that  all  "mixtures  or  prepara- 
tions known  as  'bitters'  or  otherwise,  which 
will  produco  intoxication,  shall  be  deemed 
spirituous  liquors."  Since  then,  in  1885,  the 
section  (as  amended  by  Laws  1885,  chap. 
17)  was  amended  by  inserting  the  word 
"liquors"  in  addition  to  "mixtures"  and 
"preparations"  (Laws  1887,  chap.  29),  and 
now  cider  would  be  a  liquid,  and,  if  strong 
enough  to  produce  intoxication,  would  be, 
in  law,  deemed  spirituous  liquor,  and  evi- 
dence to  prove  and  disprove  its  intoxicat- 
ing properties  would  be  admissible. 

We  think  that  the  Circuit  Court  erred 
in  rejecting  all  the  evidence  proposed  to 
deny  the  intoxicating  quality  of  the  beer. 

Judgment  reversed;  case  remanded. 


IOWA    SUPRKM£    COURT. 

PETER  PETERSON,  Appt., 
v. 

CHICAGO.    ROCK    ISLAND    &    PACIFIC 
RAILWAY    COMPANY. 

(149  Iowa,  496,  128  N.  W.  032.) 

Servant    —    unsafe    working    place    ^ 

starting    machinery. 

1.  A  servant  injured  while  attempting  to 
clean  the  bottom  of  the  shaft  of  a  coal  hoist, 


by  the  starting  of  the  machinery  to  raise 
a  bucket  while  he  is  in  a  position  of  dan- 
ger, cannot  hold  the  master  liable  for  tiie 
injury,  on  the  theory  that  he  had  not  been 
furnished  a  safe  place  to  work,  where  the 
place  was  safe  except  when  the  machinery 
was  running,  which  was  a  matter  coii- 
trolled  entirely  by  another  servant  of  the 
employer. 

Same  •*  act  6t  fellow  servant. 

2.  The  act  of  a  foreman  in  charge  of  the 
work  at  a  coal  elevator  of  a  railroad  com- 
pany, in  starting  the  machinery  to  raise 
a  bucket  while  a  servant  was  in  a  position 
of  peril  in  the  shaft,  is  that  of  a  fellow 
servant  of  the  latter,  and  not  that  of  the 
employer. 

Same  —  dangerous  place  ^  failure  to 
warn. 

3.  The  rule  that  a  master  is  liable  for  any 
injury  to  an  employee  which  may  result 
from  his  being  sent  into  a  dangerous  place 
to  perform  labor  without  warning  of  the 
danger  does  not  apply  to  render  the  master 
liable,  where  the  place  is  safe  except  when 
the  machinery  installed  therein  is  started, 
and  the  only  lack  of  warning  is  failure  to 
give  notice  to  the  servant  while  he  is  in  a 
position  of  danger,  of  the  foreman's  in- 
tention to  start,  the  machinery. 

(December  15,  1910.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cass  County  in 
defendant's  favor  in  an  action  brought  to 


Note. '-' Start tng    machinery    as    act    of 
vice  principal  or  fellow  servant. 

Upon  the  general  question  whether  the 
duty  of  the  master  to  instruct  or  warn  serv- 
ants is  delejrable  or  nondelegable,  see  ex- 
liaustive  note  to  Anderson  v.  Pittsburg 
Coal  Co.  26  L.R.A.(N.S.)   624. 

Upon  the  question  of  whether  operator 
of  elevator  or  other  hoisting  apparatus  is 
a  fellow  servant  of  other  employees  of  the 
same  establishment,  see  note  to  Judd  v. 
Letts,  41  L.R.A.(N.S.)    156. 

As  to  who  are  fellow  servants  of  line- 
men, see  the  note  to  Shank  v.  Edison  Elec- 
tric Illuminating  Co.  30  L.R.A.(N.S.)  47, 
This  note  approaches  the  present  note  in 
those  cases  wherein  the  relationship  of  the 
person  in  charge  and  control  of  the  cur- 
rent, to  the  linemen,  is  discussed. 

Cases  involving  injury  because  of  the 
negligence  in  starting  trains  have  not  been 
included  in  this  note,  since  they  are  gener- 
ally decided  by  rules  which  are  peculiar 
to  the  operation  of  railroads.  Cases  in- 
volving injuries  caused  by  the  starting  of 
an  elevator  without  warning  have  been  in- 
cluded in  this  note,  since  the  principles 
governing  such  cases  differ  in  no  respect 
from  the  principles  governing  cases  bavins 
to  do  with  the  starting  of  other  kinds  of 
machinerv. 

It  is  to  be  remembered  in  all  cases  turn- 
ing upon  the  fellow  servant  doctrine  that 
the  test  of  the  relationship  between  two 
40  L.R.A.(N,S.) 


,  coemployees  is  in  some  jurisdictions  de- 
termined by  the  grade  of  the  negligent  em- 
ployee and  in  others  by  the  character  of 
the  negligent  act.  Wherever  it  is  possible 
in  the  following  note,  this  distinction  has 
been  noted,  but  in  a  large  number  of  the 
cases  it  is  impossible  to  tell  to  which  test 
the    case   is    referred. 

At  common  law. 

The  general  rule  supported  by  the  g^at 
weight  of  authority  is  that  at  common  law 
the  mere  act  of  starting  machinery  is,  in 
the  absence  of  the  qualifying  elements 
which  are  noted  below,  the  act  of  a  fellow 
servant  for  whose  negligence  in  connection 
therewith  the  master  is  not  liable. 

Thus,  in  English  v.  Roberts,  J.  &  R.  Shoe 
,  Co.   145  Mo.  App.  439,   122  S.  W.  747,   it 
!  was  held  that  where  a  servant  was  injured 
I  by  the  negligence  of  a  |>erson  who  occupied 
a  dual  capacity  as  vice  principal  and  fel- 
low servant  in  negligently  starting  a  ma- 
chine, such  negligence  must  be  deemed  to 
have    been    committed    in    the   capacity    of 
fellow  servant. 

So,  in  Baier  v.  Selke,  211  111.  612,  103 
Am.  St.  Rep.  208,  71  N.  E.  1074,  it  was 
held  that,  in  the  absence  of  any  evidence  to 
show  that  the  starting  of  the  machinery 
pertained  in  any  way  to  the  duties  of  the 
foreman,  the  master  would  not  be  held  lia- 
ble for  the  negligence  of  the  c<H*niployre  in 
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recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Statement  by  McClain^  J.: 

Action  to  recover  damages  for  personal 
injuries  received  while  in  defendant's  em- 
ployment. At  the  close"  of  the  evidence  in- 
troduced for  plaintiff,  the  court  sustained 
defendant's  motion  for  a  directed  verdict, 
and  plaintiff  appeals. 

Mr.  H.  M.  Boorman,  for  appellant: 
An    employee    acting    under    the    specific 
order  of  one  who  has  authority  to  direct 
has  a  right  to  assume,  in  the  absence  of 


warning  or  notice,  that  his  superior  who 
gave  the  order  will  not,  by  his  own  negli- 
gence, make  the  work  unsafe. 

Labatt,  Mast.  &  S.  §§542,  580;  Schmin- 
key  V.  T.  M.  Sinclair  &  Co.  137  Iowa,  130, 
114  N.  W.  612;  Taylor  v.  Evansville  & 
T.  H.  R.  Co.  121  Ind.  124,  6  L.RA.  684,  16 
Am.  St.  Rep.  371,  22  N.  E.  876. 
The  foreman  was  a  vice  principal.  ' 
Carlson  v.  Northwestern  Teleph.  Exch.  Co. 
63  Minn.  428,  65  N.  W.  914;  Russ  v.  Wa- 
bash Western  R.  Co.  112  Mo.  45,  18  L.R.A. 
824,  20  S.  W.  472;  Tills  v.  Great  Northern 
R.  Co.  50  Wash.  536,  20  L.R.A.(X.S.)  434, 
97  Pac.  737;  Newbury  v.  Getchel  &  M.  Lum- 
ber &  Mfg.  Co.  100  Iowa,  441,  62  Am.  St. 
Rep.   582,   69   N.   W.   743;    Baldwin    v.   St. 


starting  the  machinery  while  the  plaintiff 
was  in  a  place  of  danger. 

And  in  New  Pittsburgh  Coal  &  Coke  Co. 
V.  Peterson,  136  Ind.  398,  43  Am.  St.  Rep. 
327,  35  N.  E.  7,  14  Am.  Neg.  Cas.  467,  the 
court  sustained  a  demurrer  to  a  complaint 
based  upon  the  negligence  of  a  foreman  in 
sending  a  workman  into  a  place  of  danger 
near  machinery,  and  then  permitting  the 
machinery  to  be  started  without  warning 
to  the  servant,  upon  the  ground  that  the 
negligence  of  the  foreman  in  failing  to  pre- 
vent the  starting  of  the  machinery  was  not 
shown  to  have  been  the  omission  of  a  duty 
expressly  or  impliedly  delegated  to  him  by 
the  master. 

So,  too,  in  Sandusky  Portland  Cement  Co. 
V.  Rice,  —  Ind.  App.  — ,  81  N.  E.  213,  it 
was  said  that  the  starting  of  machinery 
was  not  an  act  of  the  master,  but  that  of  a 
fellow  servant. 

*  The  starting  of  a  printing  press  by  the 
pressman,  whereby  his  assistant  is  in- 
jured, is  merely  the  act  of  a  fellow  servant 
for  which  the  employer  is  not  liable  to 
the  assistant,  although  he  is  under  the  di- 
rection and  control  of  the  pressman  in  re- 
spect to  the  running  of  the  press.  Doerr 
V.  Daily  News  Pub.  Co.  97  Minn.  248,  106 
N.  W.  1044. 

A  foreman  has  no  authority  to  bind  the 
master  by  an  agreement  to  watch  a  switch 
box  and  keep'  it  open  so  as  to  render  safe 
the  place  of  work  of  a  wire  man,  where,  in 
the  absence  of  such  an  agreement,  there  is 
no  rule  of  law  making  the  defendant  lia- 
ble. Guest  V.  Edison  Illuminating  Co.  150 
Mich.  438,  114  N.  W.  226. 

In  Vernon  Cotton  Oil  Co.  v.  Catron,  — 
Tex.  Civ.  App.  — ,  137  S.  W.  404,  where 
the  employee's  place  of  work  in  a  cotton- 
seed house  was  dangerous  when  the  machin- 
ery was  not  running,  it  was  held  that  it 
would  be  the  act  of  a  fellow  servant  to  give 
the  signal  to  the.  seed  house  that  the  ma- 
chinery was  about  to  stop,  because  the  sig- 
nal was  not  a  part  of  the  system  of  work 
adopted  and  put  into  use  by  the  master, 
nor  intended  to  be  used  by  him,  nor  relied 
upon  by  the  d&ceased  as  a  precaution  or 
timely  warning  against  the  transitory  dan- 
ger of  seed  caving  in  on  the  feeder. 
46  L.R.A.(N.S.) 


So,  an  employee  in  charge  of  a  derrick  or 
other  hoisting  machinery  does  not  repre- 
sent the  master  in  causing  the  machinery 
to  start  for  the  purpose  of  carrying  forward 
the  work.  Southern  Indiana  R.  Co.  v. 
Harrell,  161  Ind.  689,  63  L.R.A.  460,  68 
N.  E.  262  (foreman  of  bridge  construction 
company  directed  the  raising  of  a  large 
stone  by  means  of  a  derrick  so  constructed 
as  to  swing  over  a  track  at  a  time  when 
a  train  was  passing)  ;  Adams  v.  Cabin 
Branch  Coal  Co.  147  Ky.  505,  144  S.  W. 
759  (servant  in  charge  of  a  drum  by  which 
cars  were  raised  up  an  incline  in  a  mine)  ; 
Berneche  v.  Milliard,  101  Minn.  360,  112 
N.  W.  392  (foreman  in  charge  of  the  con- 
struction of  a  building  mere  fellow  serv- 
ant in  signaling  engineer  to  start  engine 
operating  the  derrick) ;  Galvin  v.  Pierce, 
72  N.  H.  79,  54  Atl.  1014  (employee  in 
charge  of  a  steam  crane  used  to  lift  stones 
out  of  quarry)  ;  Palmieri  v.  S.  Pearson  & 
Son,  128  App.  Div.  231,  112  N.  Y.  Supp. 
684  (foreman  of  gang  giving  signals  for 
movement  of  traveling  crane)  ;  Frengen  v. 
Stone  &  W.  Engineering  Corp.  66  Wash. 
204,  119  Pac.  193  (workman  giving  signals 
for   movements  of   hoisting  derrick). 

In  a  large  number  of  cases  it  has  been 
held  that  the  master  was  not  liable  for  in- 
juries caused  to.  one  servant  by  the  sudden 
starting  of  the  machinery  by  another  serv- 
ant, where  the  two  servants  were  fellow 
servants;  in  the  great  majority  of  these 
cases,  however,  no  mention  is  made  of  the 
peculiar  nature  of  the  act  nor  whether  the 
duty  to  start  machinery  is  a  delegable  or 
nondelegable  duty  of  the  master: 

The  Harold,  21  Fed.  428  (winchman  and 
stevedore's  helper  engaged  in  shifting  coal 
on  vessel)  ;  Dwyer  v.  Nixon,  47  C.  C.  A. 
666,  108  Fed.  751  Unachinery  started  by 
foreman  in  machine  shop  while  plaintiff  was 
repairing  belt)  ;  Mc(  arron  v.  Dominion 
Atlantic  R.  Co.  134  Fed.  762  (third  en- 
gineer of  vessel  held  fellow  servant  of 
oiler) ;  Stevens  v.  San  Francisco  &  N.  P. 
R.  Co.  100  Cal.  554,  35  Pac.  165,  13  Am. 
Neg.  Cas.  349  (engineer  of  ferry  boat,  al- 
though hiring  and  discharging  his  firemen 
and  oilers,  is  fellow  servant  to  them)  ; 
Warren  v,  Harlan  &  H.  Corp.  —  Del.  — , 
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Louis,  K.  &  N.  W.  R.  Co.  63  Iowa,  210,  18 
N.  W.  884;  McGuire  v.  Waterloo  &  C.  F. 
Union  Mill  Co.  137  Iowa,  447,  113  N.  W. 
850;  Beresford  v.  American  Cool  Co.  124 
Iowa,  34,  70  L.RA.  256,  98  N.  W.  902; 
Fink  V.  Des  Moines  Ice  Co.  84  Iowa,  321, 
61  N.  W.  165;  Crystal  Ice  Co.  v.  Sherlock, 
37  Neb.  19,  55  N.  W.  294;  Moylan  v.  Davids, 
49  N.  Y.  S.  R.  327,  21  N.  Y.  Supp.  249; 
4  Thomp.  Keg.  §  3816. 

The  master  must  be  held  liable. 

4  Thomp.  Neg.  §3814;  7  Thomp.  Neg. 
§3815;  Fleming  v.  Tuttle,  98  App.  Div. 
222,  90  N.  Y.  Supp.  661;  Tills  v.  Great 
Northern  R.  Co.  50  Wash.  536,  20  L.RA. 
(N.S.)  434,  97  Pac.  737;  Carlson  v.  North- 
western Teleph.  Exch.  Co.  63  Minn.  428,  66 
N.  W.  916;  Illinois  Steel  Co.  v.  Ziemkowski, 


220  111.  324,  4  L.RA.(N.S.)  1161,  77  N.  £. 
190;  McGuire  v.  Waterloo  &  G.  F.  Union 
Mill  Co.  137  Iowa,  447,  113  N.  W.  860;  4 
Thomp.  Neg.  §  4072. 

The  master  owed  plaintiff  the  duty  of 
exercising  reasonable  and  ordinary  care  for 
his  protection,  and  such  duty  cajinot  be 
delegated  in  its  performance  so  as  to  re- 
lieve himself  from 'liability  resulting  from 
the  negligent  act  of  the  person  to  whom 
such  delegation  was  made. 

Hendrickson  v.  United  States  Gypsum 
Co.  133  Iowa,  89,  9  L.RA.(N.S.)  555,  110 
N.  W.  322,  12  Ann.  Oas.  246;  Martin  t. 
Des  Moines  Edison  Light  Co.  131  Iowa,  724, 
106  N.  W.  369;  Beresford  v.  American  Coal 
Co.  124  Iowa,  34,  70  LJLA.  266,  98  K.  W. 
902;   Baltimore  &  O.  R.  Co.  ▼.  Baugh,  149 


84  Atl.  216  (employee  operating  steam 
hammer  in  blacksmith  shops  and  black' 
smith's  helper  fellow  servants;  verdict  for 
plaintiff  on  ground  of  master's  negligence 
in  keeping  incompetent  servant  in  employ )  ; 
Shickle-Harrison  &  H.  Iron  Co.  v.  Beck, 
212  111.  268,  72  N.  £.  423  (crane  man,  fel- 
low servant  of  helper  injured  by  sudden 
and  unannounced  starting  of  crane) ;  Hel- 
geson  V.  E.  B.  Higley  Co.  148  Iowa,  687, 
126  N.  W.  769  (elevator  started  by  gen- 
eral manager  who  was  said  to  be  mere 
fellow  servant)  ;  Galloway  v.  J.  W.  Turn- 
er Improv.  Co.  .148  Iowa,  93,  126  N.  W. 
1033  (engineer  in  charge  of  engine  oper- 
ating trench-digging  machine  started  en- 
gine without  customary  warning) ;  Berg- 
strom  V.  Staples,  82  Mich.  054,  46  N.  W. 
1035  (engineer  in  sawmill  started  engine)  ; 
Wellihan  v.  National  Wheel  Co.  128  Mich. 
1,  87  N.  W.  75  (foreman  in  factory  started 
machinery  while  operator  of  spoke  shave 
was  operating  it)  ;  Richardson  v.  Mesker, 
171  Mo.  066,  72  S.  W.  506  (operator  of  die 
a;nd  his  assistant  are  fellow  servants)  ; 
Sheehan  v.  Prosser,  55  Mo.  App,  569  (em- 
plpyee  injured  by  negligence  of  engineer 
in  charge  of  hoisting  shaft)  ;  Shaw  v.  Bam- 
brick-Bates  Constr.  Co.  102  Mo.  App.  666, 
77  S.  W.  96  (similar  facts);  Fournier  v. 
Columbian  Mfg.  Co.  70  N.  H.  629,  44  Atl. 
104  (spinning  frame  started  while  plain- 
tiff was  cleaning  the  gears) ;  Ewan  v.  Lip- 
pincott,  47  N.  J.  L.  192,  54  Am.  Rep.  148, 
16  Am.  Neg.  Cas.  700  (engineer  of  mill  and 
machinist  engaged  in  repairing  it  held  to 
be  fellow  servants);  O'Brien  v.  American 
Dredging  Co.  53  N.  J.  L.  291,  21  Atl.  324 
(captain  of  dredge  held  to  be  fellow  serv- 
ant of  deck  hand)  ;  Vellekoup  v.  D.  Ful- 
lerton  &  Co.  79  N.  J.  L.  16,  74  Atl.  793 
(employees  in  building  who  are  accustomed 
to  move  the  elevator  themselves  as  they 
may  need  it  are  fellow  servants)  ;  String- 
ham  V.  Hilton  (Stringham  v.  Stewart)  111 
N.  Y.  188,  1  L.R.A,  483,  18  N.  E.  870)  en- 
gineer in  charge  of  elevator  in  storehouse 
fellow  servant  of  enr|)loyee  removing  grain 
from  it)  ;  Wilson  v.  Hudson  River  Water 
Power  &  Paper  Co.  71  Hun,  292,  24  X. 
\  .  Supp.  1072  (chtmist  in  employ  of  paper  * 
46>JLA(N£.) 


mill  fellow  servant  of  employee  working 
on  fixtures  of  mill)*;  Ladiew  t.  Sherwood 
Metal  Working  Co.  126  App.  Div.  65,  109 
N.  Y.  Supp.  477  (operator  of  die  and  his 
assistant  held  to  be  fellow  servants) ; 
Kirkover  v.  Lackawanna  Steel  Co.  134  App. 
Div.  792,  119  N.  Y.  Supp.  637  (master  not 
liable  at  .common  law  for  failure  of  fore- 
man to  keep  his  promise  that  machinery 
would  not  be  started);  Impellizzieri  v. 
Cranford,  141  App.  Div.  766,  126  N.  Y. 
Supp.  644  (engineer  operating  steam  shovel 
held  to  be  fellow  servant  of  laborer) ; 
Branoner  v.  Traitel  Marble  Co.  144  App. 
Div.  569,  129  N.  Y.  Supp.  761  (sawyer  in 
stone  yard  held  to  be  fellow  servant  of  as- 
sistant engineer);  Hanna  v.  Granger,  18 
R.  1.  507,  28  Atl.  669  (engineer  on  steam 
roller  and  the  flagman  are  fellow  servants^  ; 
National  Fertilizer  Co.  v.  Travis,  102  Tenn. 
16,  49  S.  W.  832  (man  in  charge  of  station- 
ary engine  and  man  putting  belts  onto  pul- 
leys, held  to  be  fellow  servants) ;  Hage  v. 
Luedinghaus,  60  Wash.  680,  111  Pac.  1041 
(man  running  donkey  engine  in  logging 
camp  and  his  signal  man  are  fellow  serv- 
ants) ;  Porter  v.  Silver  Creek  &  M.  Coal 
Co.  84  Wis.  418,  64  N.  W.  1019  (engineer 
operating  machinery  of  derrick  in  coal 
dock  and  carpenter  at  work  on  one  of  the 
chutes  are  fellow  servants) ;  Portance  v. 
Lehigh  Valley  Coal  Co.  101  Wis.  674,  70 
Am.  St.  Rep.  932,  77  N.  W.  876  (operator 
of  machinery  used  to  unload  cosJ,  and  em- 
ployee charged  with  duty  to  give  warning 
to  o£her  employees  in  hold  of  the  starting 
of  the  machinery,  are  fellow  servants  m 
such  employees  in  hold). 

As  was  suggested  above,  there  are  sev- 
eral qualifying  elements  which  may  enter 
into  cases  of  this  character  so  as  to  render 
the  master  liable. 

In  a  few  cases  where  the  servant  was  in- 
jured by  the  starting  of  machinery  without 
warning  and  the  master  was  held  liable,  the 
liability  has  been  predicated  upon  other 
grounds. 

Thus,  in  Matthews  v.  Bull,  —  Cal.  — ,  47 
Pac.  773,  1  Am.  Neg.  Rep.  206,  the  master 
was  held  liable  for  injuries  caused  by  the 
negligence  of  a  stationary  engiiieer  in  let- 
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V.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Uep, 
914;  Schminkey  v.  T.  M.  Sinclair  &  Co. 
137  Iowa,  130,  114  X.  W.  612;  4  Thomp. 
Neg.  §4664;  Bcnak  v.  Paxton  &  V.  Iron 
Works,  85  Neb.  836,  124  N.  W.  461; 
Streicher  v.  Davenport  Brick  &,  Tile  Co.  — 
Iowa,  — ,  124  N.  W.  327. 

Messrs.  Carroll  Wright,  J.  li.  Parrlsh, 
and  J.  B.  Rockafellow,  for  appellee: 

The  act  of  a  servant  in  starting  machin- 
ery without  warning  is  the  act  of  a  fellow 
servant,  no  matter  what  his  rank  is. 

Barnicle  v.  Connor,  •  110  ^owa,  238,  81 
N.  W.  462;  Scott  v.  Chicago  G.  W.  R  Co. 
113  Iowa,  381,  85  N.  W.  631;  Helgeson  v. 
E.  B.  Higley  Co.  148  Iowa,  587,  126  N.  W. 
769;  Galloway  v.  J.  W.  Turner  Improv.  Co. 
148  Iowa,  93,  126  N.  W.  1033. 


McCIain,  J.,  delivered  the  opinion  of  the 
court : 

At  the  time  of  receiving  the  injury 
complained  of,  plaintiff  was  in  the  employ- 
ment of  the  defendant  as  a  latx>rer,  en- 
gaged in  breaking  up  coal  to  be  •elevated 
in  defendant's  coal  chute  at  Atlantic. 
When  the  coal  was  sufficiently  broken,  it 
was  elevated  by  buckets  to  bins  in  the  top 
of  the  building,  from  which  it  might  be 
discharged  into  the  tenders  of  engines.  It 
was  necessary,  from  time  to  time,  for  the 
plaintiff  in  the  course  of  his  employment  to 
go  into  the  pit  at  the  bottom  of  the  shaft 
in  which  the  buckets  were  hoiHted,  and 
clean  out  the  loose  coal.  This  work  was  not 
dangerous  in  its  nature,  unless  buckets 
of  coal  were  being  elevated  at  the  same  time. 


ting  the  hammer  of  a  pile  driver  fall  with- 
out proper  notice  to  the  employee  engaged 
in  putting  a  ring  on  the  pile,  but  the  lia- 
bility in  this  case  was  predicated  upon  the 
master's  retention,  with  knowledge,  of  an 
incompetent  employee  as  engineer. 

And  in  O'Donnell  v.  American  Sugar 
Ref.  Co.  41  App.  Div.  307,  58  N.  Y.  Supp. 
648,  6  Am.  Neg.  Cas.  322,  the  master  was 
held  liable  for  injuries  due  to  the  negli- 
gent starting  of  machinery  at  the  order  of 
a  foreman,  but  the  negligence  was  predicat- 
ed upon  the  retention  of  an  incompetent 
foreman. 

So,  in  McCalPs  Ferry  Power  Co.  v. 
Price,  108  Md.  96,  69  Atl.  832,  the  plaintiff 
-was  injured  by  the  negligence  of  an  engineer 
in  starting  his  engine  to  raise  a  bucket 
loaded  with  sand  and  other  material  while 
the  plaintiff  was  in  a  place  of  danger,  but 
the  liability  of  the  defendant  was  predicat- 
ed upon  its  negligence  in  retaining  in  its 
employment  an  engineer  who  was  incom- 
petent and  whose  incompetence  was  known 
to  the  employer. 

Of  course  if  the  master  himself  knows  or 
is  chargeable  with  knowledge  of  the  plain- 
tiff's danger  he  will  be  liable.  Model  Au- 
tomobile Co.  V.  Sterling,  —  Ind.  App.  — , 
99  N.  E.  51. 

In  Latting  v.  Owasso  Mfg.  Co.  78  C.  C.  A. 
183,  148  Fed.  369,  the  negligent  servant 
was  admittedly  a  coservant  of  the  injured 
employee,  but  the  negligence  complained  of 
was  not  the  starting  of  the  machinery,  but 
rather  the  manner  in  which  the  servant  per- 
formed the  work. 

In  Perras  v.  A.  Booth  &  Co.  82  Minn. 
191,  84  N.  W.  739,  85  N.  W.  179,  9  Am. 
Neg.  Rep.  328,  it 'was  held  that  whether 
the  act  of  the  defendant's  superintendent 
in  moving  an  elevator  was  an  act  of  a  fel- 
low servant  or  of  a  vice  principal  was,  un- 
der all  the  circumstances  of  the  case,  a 
question  of  fact  for  the  jury. 

It  seems  to  be  the  general  rule,  supported 
alike  by  reason  and  authority,  that  where 
the  master  or  his  representative  sends  an 
employee  into  a  place  of  work  in  close 
proximity  to  machinery,  which  will  become 
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dangerous  only  if  the  machinery  is  started, 
he  owes  such  servant  the  duty  of  using 
reasonable  care  tp  prevent  the  machinery 
from  starting  while  the  servant  is  in  such 
place,  and  the  master  is  liable  for  injuries 
caused  by  failure  so  to  do: 

Mathews  v.  Dalv-West  Min.  Co»  27  Utah, 
193,  75  Pac.  722  f  Kirk  v.  Senzig,  79  111. 
App.  251 ;  Bradford  v.  Taylor,  86  Miss.  409, 
37  So.  812;  Western  Electric  Co.  v.  Hansel- 
mann,  70  L.R.A.  765,  69  C.  C.  A.  346,  136 
Fed.  564,  writ  of  certiorari  denied  in  197 
U.  S.  624,  49  L.  ed.  911,  25  Sup.  Ct.  Rep. 
800;  Cristanelli  v.  Saginaw  Min.  Co.  154 
Mich.  423,   117   N.  W.  910. 

So,  in  Hunter  v.  D.  W.  Alderman  &  Sons 
Co.  89  S.  C.  502,  71  S.  E.  1082,  the  court 
laid  down  a  general  rule  that  if  the  master 
assumes  a  special  obligation  to  keep  a  place 
of  labor  safe  by  not  starting  the  machinery, 
and  the  machinery  was  started  by  the  direc-* 
tion  of  a  person  who  was  intrusted  by  the 
master  with  the  authority  to  require  an 
act  to  be  done  which  would  start  the  ma- 
chinerv,  such  act  would  be  the  act  of  the 
master  and  such  person  a  representative  of 
the  master  in  that  particular  act. 

The  master  is  liable  for  the  negligence 
of  an  employee  intrusted  with  the  responsi- 
bility of  looking  after  the  machinery  at  a 
mill  and  keeping  it  in  proper  repair,  in 
starting  the  machinery  while  another  em- 
ployee was,  under  his  direction,  oiling  the 
same  and  in  a  position  where  he  could  not 
see  the  act  of  the  superintendent.  Hughlett 
v.  Ozark  Lumber  Co.  53  Mo.  App.  87. 

The  vice  principal  who  orders  a  workman 
into  a  place  of  danger  and  then,  knowing 
that  he  is  there  and  without  warning,  neg- 
ligently starts  machinery  into  operation  by 
an  act  which,  under  ordinary  circumstances, 
would  have  been  performed  by  him  in  the 
capacity  of  a  fellow  servant,  must  be  held 
to  have  acted  as  a  vice  principal  in  start- 
ing the  machine,  as  w^ell  as  in  the  previous 
act  which  placed  the  employee  in  the  dan- 
gerous situation.  Cody  v.  Longvear,  103 
Minn.  116,  114  N.  W.  735.  To  "the  same 
effect,  Lohman  v.  Swift  &  Co.  106  Minn.  148, 
117  N.  W.  418;  Wiggin  v.  Northwest  Paper 
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In  that  event  there  was  danger  of  coal 
falling  from  the  buckets  upon  the  defend- 
ant, working  below.  '  The  work  was  in 
charge  of  one  Drcager,  as  foreman,  and  he 
had  personal  charge  of  the  motive  power, 
and  determined  when  the  buckets  should 
be  operated.  On  one  occasion  not  long 
prior  to  the  accident  in  question,  plaintitf 
had  complained  to  Dreager  that  buckets  of 
coal  were  being  run  up  while  he  was  work- 
ing in  the  pit  below,  and  he  was  thereby 
put  in  danger;  and  Dreager  had  assured 
him  that  thereafter  the  machinery  would 
never  be  started  while  plaintiff  was  at 
work  in  the  pit.  The  evidence  tends  to 
show  that  in  violation  of  this  promise, 
while  plaintiff  was  at  work  in  the  pit  and 
with  knowledge  of  that  fact,  Dreager  start- 


ed the  engine,  causing  a  bucket  of  ooal  to 
be  elevated,  from  which  a  large  piece  of 
coal  fell,  striking  the  plaintiff  beneath  and 
causing  him  the  injury  now  complained  of. 
The  negligence  relied  upon  was  in  not  af- 
fording plaintiff  a  reasonably  safe  place  in 
which  to  work  and  in  negligently  starting 
the  hoisting  apparatus  while  plaintiff  was 
in  a  place  of  danger,  thereby  occasioning 
his  injury.  It  is  also  contended  that  plain- 
tiff was  improperly  ordered  into  a  danger- 
ous place  to  perform  labor,  without  notice 
or  warning  as  to  the  danger  and  hazard  in- 
volved. 

1.  It  is  quite  evident  that  there  was  no 
breach  of  duty  on  the  part  of  the  defend- 
ant in  furnishing  plaintiff  a  safe  place  to 
work.    The  place  in  which  he  was  working 


Co.  119  Minn.  273,  .137  N.  W.  1113;  Kemp- 
fert  V.  Gas  Traction  Co.  120  Minn.  90,  139 
N.  W.  145. 

And  the  master  is  also  gt'iierally  held  lia- 
ble for  the  acts  of  an  employee  admitted  to 
be  a  vice  principal  ordinarily  when  such 
act  was  iM)t  performed  while  the  vice  prin- 
cipal was  actively  engaged  in  assisting  the 
servant. in  the  actual  operation  of  the  ma- 
chine. 

Thus,  in  Hess  v.  Adamant  Mfg.  Co.  60 
Minn.  79,  68  N.  W.  774,  it  was  held  that  the 
act  of  a  superintendent  in  turning  the  pow- 
er onto  an  elevator  which  caused  it  to 
descend  and  injure  an  employee  at  work  in 
the  shaft  below  was  an  act  of  superinteTTd- 
ence  in  which  lie  reiiresentcd  the  master, 
where  his  purpose  in  so  doing  was  to  test 
the  power  and  to  see  that  the  machinery 
was  running  properly. 

So,  in  Moore  v.  King  Mfg.  Co.  124  Ga. 
576,  63  S.  E.  107,  it  was  held  that  the  mas- 
ter was  liable  for  the  negligence  of  a  gen- 
eral manager  and  superintendent  in  start- 
ing a  machine  while  an  employee  was  in  a 
place  of  danger,  if  he  started  the  machine 
while  not  actually  engaged  in  assisting  the 
plaintiff  to  operate  the  machine. 

And  an  electrician  in  charge  of  the  elec- 
trical apparatus  in  a  manufacturing  plant 
is  not  the  fellow  servant  of  his  helper  en- 
gaged in  repairing  a  motor,  where  the  elec- 
trician had  promised  the  helper  that  the 
current  would  not  be  turned  on  while  he  was 
at  work  there,  and  the  electrician  was  not 
himself  assisting  in  the  repairing.  Mar- 
quette Cement  Mfg.  Co.  v.  Williams,  230 
111.  26,  82  N.  E.  424. 

One  operating  a  body  maker  in  a  can 
manufactory,  having  authority  to  direct 
the  actions  of  the  xpachine  tender,  and 
therefore  representing  the  master  in  di- 
recting the  tender  to  remove  a  can  body 
which  has  caught  in  the  machine,  does  not. 
by  reason  of  the  fact  that  it  is  his  dutv  to 
start  the  machinerv  with  his  own  hand,  be- 
come  a  fellow  servant  of  the  tender  in  so 
doing,  so  as  to  relieve  the  master  from  lia- 
bility for  injuries  to  the  tender  caused  by 
his  starting  the  machinery  before  the  tender 
has  withdrawn  his  hand  from  within  it. 
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Norton  Bros.  v.  Nadebok,  190  111.  595.  54 
L.R.A.  842,  GO  N.  £.  843.  To  the  same 
effect,  Roebling  Constr.  Co.  v.  Thompson. 
229  111.  42,  82  N.  E.  196,  affirming  12S> 
111.  App.  20,  where  the  plaintiff  was  in- 
jured by  the  sudden  moving  of  the  elevator 
by  a  foreman  as  he  was  putting  a  whci^l- 
barrow  on  the  elevator  in  accordance  with 
the  orders  of  the  foreman. 

A  foreman  who  has  full  control  and  super- 
vision over  the  operation  of  both  the  serv- 
ants who  started  the  machinery  and  of  the 
injured  servant,  with  power  to  employ  and 
discharge  them  subject  only  to  the  ap- 
proval of  the  president  of  the  defendant 
company,  acts  as  a  vice  principal  in  diriH-t 
ing  the  machinery  to  be  started.  Sullivan 
Sanford  Lumber  Co.  v.  Cooper,  —  Tex.  — . 
142  S.  W.  1168,  reversing  —  Tex.  Civ. 
App.  — ,  126  S.  W.  35. 

So,  in  Nix  v.  Texas  P.  R.  Co.  82  Tex. 
473,  27  Am.  St.  Rep.  897,  18  S.  W.  571. 
it  was  held  that  the  railroad  company 
would  be  liable  for  the  negligence  of  an- 
employee  in  applying  steam  to  machinery 
while  another  employee  was  in  a  place  of 
danger,  where  he  had  power  to  hire  and 
discharge  the  injured  employee,  and  th<* 
latter  was  subject  to  his  orders  in  respect 
to  the  conduct  of  the  work. 

Where  it  is  expressly  admitted  that  the 
negligent  employee  was  the  vice  principal 
of  the  defendant,  it  is  not  error  not  to  give 
an  instruction  upon  the  fellow  servant  rule. 
Eastman  Cotton  Mills  v.  Suggs,  136  Ga. 
388,  71  S.  E.  667. 

In  holding  that  a  lumber  company  wa-^ 
liable  for  toe  negligence  of  a  sawyer  in 
starting  the  carriage  whereby  one  of  his 
subordinates  was  injured,  the  court  in 
Evans  v.  Louisiana  Lumber  Co.  Ill  La. 
534,  35  So.  736,  said:  ''In  running  its  mill 
defendant  intrusted  the  duty  of  workinsr 
the  saw,  running  "the  log  carrier,  and  of  ap- 
plying the  steam  to  the  appliance  and  turn- 
ing logs  to  the  sawyer.  Negligence  of  thv 
sawyer,  its  servant  in  charge  of  a  special 
duty,  became  the  negligence  of  defendant.** 

And  the  master  has  been  held  liable  for 
-failure  to  maintain  some  system  of  warn- 
ing w^here  the  motive  power  was  controlled 
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was  entirely  safe  so  long  as  the  maehmery 
used  in  elevating  the  buckets  of  coal  was 
not  in  operation.  The  peril  involved  was 
in  the  improper  method  of  performing  the 
work,  and  not  in  any  improper  conditions 
under  which  the  work  was  to  be  performed. 
The  place  in  which  an  employee  is  directed 
to  work  is  ''safe/'  within  the  meaning  of 
the  law,  "when  all  the  safeguards  and  pre- 
cautions which  ordinary  experience,  pru- 
dence, and  foresight  would  suggest  have 
been  taken  to  prevent  injury  to  the  em- 
ployee while  he  is  himself  exercising  rea- 
sonable care  in  the  service  which  he  under* 
takes  to  perform."  Martin  v.  Des  Moines 
Edison  Light  Co.  131  Iowa,  734,  106  N.  W. 
359.  The  injury  to  plaintiff  was  not  due 
to  the  character  of  the  place  in  which  he 


was  put  to  work,  but  to  the  fault  of 
Dreager  in  starting  the  machinery  while 
plaintiff  was  in  such  position  that  the  hoist- 
ing of  the  bucket  of  coal  would  imperil 
his  safety;  and  it  is  practically  conceded 
in  argument  that  the  method  of  doing  the 
business  did  not  necessarily  require  nor  in- 
volve the  operation  of  the  machinery  while 
plaintiff  was  in  such  situation.  There  was 
nothing  omitted,  so  far  as  it  appears  from 
the  evidence,  in  providing  a  safe  place  and 
a  safe  method.  What  was  omitted,  result- 
ing in  the  injury  to  plaintiff,  was  proper 
caution  on  the  part  of  Dreager  in  starting 
the  machinery  under  his  control  while  the 
plaintiff  was  so  situated  as  to  be  placed  in 
peril. 
2.  It  is  contended,  however,  that  Dreager 


at  a  distance  from  the  machinery,  so  that 
the  employees  about  the  machinery  had  no 
means  of  knowing  when  it  would  be  started. 

Thus,  in  Hunter  v.  North  Iowa  Brick  & 
Tile  Co.  —  Iowa,  — ,  136  N.  W.  515,  it  was 
held  that  a  master  who  maintained  two 
machines  for  the  grinding  of  clay  in  one 
room,  which  were  operated  by  an  engine  in 
another  room,  must  establish  and  maintain 
a  system  of  warning  whereby  the  employees 
around  the  machinery  would  know  when  the 
engine  in  tlie  adjoining  room  was  to  start. 

And  a  ship  carpenter  designated  by  the 
foreman  in  charge  of  the  construction  of  a 
ship  to  act  as  intermediary  to  transmit 
signals  from  him  to  those  in  charge  of  a 
winch  operated  by  steam,  by  which  cants 
or  framing  of  the  ship  are  raised  to  place 
and  held  until  fastened,  and  which  is  need- 
lessly placed  out  of  sight  of  the  foreman, 
whose  signals  are  necessary  to  effect  the 
proper  adjustment  of  the  cants,  is  not  a  fel- 
low servant  of  the  carpenters  engaged  in 
fastening  the  cants  in  place,  and  the  mas- 
ter will  be  liable  in  case  he  negligently 
transmits  the  foreman's  signal,  in  conse- 
quence of  which  the  cant  falls  and  injures 
a  carpenter.  Sroufe  v.  Moran  Bros.  Co.  28 
Wash.  381,  68  L.R.A.  313,  92  Am.  St.  Rep. 
847,  68  Pac.  896. 

So,  the  operator  of  a  logging  engine  is 
not  a  fellow  servant  of  the  men  at&,ching 
the  cable  to  the  logs,  where  the  engine  is 
placed  at  such  a  distance  from  the  place 
where  the  men  are  at  work  that  they  are 
unable  to  see  the  engineer  and  to  guard 
themselves  against  his  acts;  consequently, 
the  master  is  liable  for  the  negligence  of 
the  engineer  in  starting  the  engine  without 
waiting  the  customary  signal  from  the 
men.  Conine  v.  Olympia  Logging  Co.  36 
Wash.  345,  78  Pac.  932. 

The  feeder  of  a  machine  for  making  brick, 
whose  duty  it  is  to  signal  for  the  starting 
of  the  machinery  is  not  a  fellow  servant  of 
another  coeraployee  who  is  out  of  sight  of 
the  feeder  and  so  -is  unable  to  tell  when 
the  machinery  may  start.  Groejean  v. 
Dennv-Renton  Clay  &  Coal  Co.  62  Wash. 
196,  il3  Pac.  670. 

In  Tijan  v.  Illinois  Steel  Co.  250  111.  554. 
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95  N.  £.  627,  it  was  held  that  the  master 
was  liable  for  the  negligence  oi  a  servant 
in  setting  in  operation  electrical  appliances 
by  means  of  which  were  moved  the  heavy 
ingot  buggies  on  the  track  whereby  an- 
other servant  was  injured. 

In  Sturm  v.  Consolidated  Coal  Co.  248  HI. 
20,  93  N.  E.  345,  21  Ann.  Cas.  99,  it  was 
held  that  the  engineer  at  the  surface  of  a 
mine  and  the  eager  at  the  bottom  of  the 
shaft  could  not  be  said,  as  a  matter  of  law, 
to  be  fellow  servants  of  another  employee 
whose  duty  it  was  to  grease  and  keep  in  or- 
der the  cable  operating  the  cars. 

So,  the  master  has  been  held  liable  for 
failure  to  give  a  warning  of  the  starting  of 
machinery,  where  it  is  customary  so  to" 
do  and  the  employees  relied  upon  such  warn- 
ing. 

Thus,  in  Fitzgerald  v.  International  Flax 
Twine  Co.  104  Minn.  138,  116  N.  W.  475^ 
where  it  was  customary  always  to  give 
warning  before  the  starting  of  machinery, 
it  was  held  that  this  duty  of  giving  warn- 
ing was  an  absolute  duty  of  the  master 
which  he  could  not  delegate,  and  conse- 
quently the  master  was  liable  for  the  act 
of  a  foreman  in  starting  the  machinery 
without  giving  such  warning. 

So,  where  the  servant's  place  of  work 
will  be  rendered  dangerous  by  the  starting 
of .  machinery,  and  it  is  customary  for  a 
signal  to  be  given  whenever  the  machinery 
is  started,  the  master  will  be  liable  for  the 
act  of  the  persons  in  charge  of  the  machine 
ery  in  starting  it  without  giving  such  warn- 
ing. Ondis  V.  Great  Atlantic  &  P.  Tea  Co. 
82  N.  J.  L.  611,  post,  777,  81  Atl.  856. 

A  master  engaged  in  the  work  of  repair- 
ing a  swinging  bridge  owes  to  his  employees- 
the  nondelegable  duty  of  warning  them 
when  the  bridge  is  about  to  be  moved,  so* 
that  they  may  get  to  a  place  of  safety. 
Haun  V.  Cincinnati,  C.  C.  ft  St.  L.  R,  Co. 
28  Ohio  C.  C.  422. 

In  Richmond  Granite  Co.  v.  Bailey,  92* 
Va.  554,  24  S.  E.  232,  it  was  held  that  the 
master  would  be  liable  for  the  act  of  his 
superintendent  in  directing  the  starting  of 
an  engine  usod  to  draw  a  car  by  means  of 
a  steel  cable,  without  giving  the  customary 
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as  foreman  was  vice  principal,  and  his 
negligence  was  chargeable  to  defendant. 
For  some  purposes  he  may  have  been  vice 
principal,  but  as  to  the  particular  negli- 
gent act  on  his  part  which  caused  injury 
to  plaintiff  he  was  his  fellow  servant.  So 
far  as  the  negligent  act  causing  the  injury 
was  concerned,  it  might  as  well  have  been 
performed  by  another  servant  of  equal  rank 
with  the  plaintiff  as  by  Dreager,  who  was 
for  some  purposes  a  superior.  Such  act 
was  not,  therefore,  an  act  of  the  defendant 
in  the  discharge  of  its  duty  of  supervision, 
but  the  act  of  a  fellow  servant  in  carrying 
on  the  work.  If  the  engine  had  been  in 
charge  of  another  employee  of  equal  rank 
with  plaintiff,  there  could  be  no  claim  that 
the  negligent  act  was  not  that  of  a  fellow 


servant  in  the  ordinary  course  of  his  em- 
ployment. In  this  state  we  do  not  treat 
the  relative  rank  of  two  employees  as  of 
controlling  importance,  and  do  not  recog- 
nize the  so-called  "superior  servant"  rule. 
One  who  is  for  some  purposes  a  superior 
servant  or  foreman,  and  authorized  to  di- 
rect the  work  of  the  employee  who  is  in- 
jured, is  nevertheless  a  fellow  servant  as 
to  acts  which  do  not  involve  the  exercise  of 
such  superior  authority.  Scott  v.  Chicago 
&  G.  W.  R.  Co.  113  Iowa,  381,  85  N.  \V. 
631;  Barnicle  v.  Connor,  110  Iowa,  238,  81 
X.  W.  462;  Beresford  v.  American  Coal  Co. 
124  Iowa,  34,  70  L.R.A.  256,  98  N.  W.  902: 
Helgeson  v.  E.  B,  Higley  Co.  148  Iowa,  587, 
126  N.  W.  769. 
*     3.  The   cases   principally    relied  upon   for 


warning,  whereby  the  cable  was  straight- 
ened out  witli  great  force  and  struck  an 
employee  engaged  in  loading  the  car. 

In  Washington  the  master  is  generally 
held  liable  for  the  act  of  a  superior  servant 
in  starting  machinery  without  giving  warn- 
ing to  other  servants  situated  in  places  of 
danger,  but  it  is  not  always  possible  to  tell 
whether  the  liability  of  the  master  is  predi- 
cated upon  the  grade  of  the  negligent  em- 
ployee or  upon  the  character  of  the  act. 

Thus,  in  Keller  v.  White  River  Lumber 
Co.  66  Wash.  153,  119  Pac.  4,  it  was  held 
that  the  master  would  be  liable  for  the  act 
of  a  vice  principal  in  starting  the  machin- 
ery in  a  negligent  manner  at  a  time  when 
the  plaintiff  was  in  a  place  of  danger,  the 
same  as  the  master  would  be  liable  had  the 
vice  principal  given  the  direction  to  the 
engineer  to  start  it  at  such  time. 

And  in  giving  a  warning  by  the  whistle 
before  starting  the  machinery  of  a  mill,  an 
engineer  is  performing  a  nondelegable  duty. 
Comrade  v.  Atlas  Lumber  &  Shingle  Co. 
44  Wash.  470,  87  Pac.  517. 

The  master's  duty  to'  properly  control  a 
cable  used  to  lower  tiles  into  the  hold  of  a 
vessel  is  one  which  cannot  be  delegated  to 
a  fellow  servant  so  as  to  relieve  the  master 
of  liability  for  negligence  in  the  starting 
of  the  cable  at  an  unexpected  time.  Weater- 
lund  v.  Rothschild,  63  Wash.  626,  102  Pac. 
766. 

A  blacksmith  who  is  in  full  control  of  the 
operation  of  a  steam  hammer  and  of  the 
servant  assisting  him  to  operate  it  is  not 
the  fellow  servant  of  such  assistant,  so  as 
to  relieve  the  master  from  liability  for  in- 
juries caused  by  his  negligently  starting 
the  hammer  without  notice.  Dyer  v.  Union 
Iron  Works,  64  W'ash.  577,  117  Pac.  387. 

In  the  following  Washington  cases  the 
lumber  company  has  been  held  liable  for 
the  negligence  of  a  sawyer  in  starting  the 
machinery  of  the  sawmill  without  warning 
while  employees  were  in  a  place  of  danger: 
O'Brien  v.  Page  Lumber  Co.  39  Wash.  537, 
82  Pac.  114;  Dossett  v.  St.  Paul  &  T.  Lum- 
ber Co.  40  Wash.  276,  82  Pac.  273;  Malonev 
•J 6  L.R.A.(N.S.) 


V.  Stetson  &  P.  Mill  Co.  46  Wash.  645,  90 
Pac.  1046;  King  v.  Page  Lumber  Co.  66 
Wash.  123,  119  Pac.  180. 

Under  statutes. 

Under  the  employers'  liability  acts  mak- 
ing the  master  liable  for  the  negligence  of 
a  person  to  whom  superintendence  is  in- 
trusted, the  master  is  liable  where  the  act 
of  the  superintendent  in  causing  the  ma- 
chinery to  start  is  done  while  he  is  exercis- 
ing the  functions  of  super intendency. 

'Ihus,  where  the  superintendent  of  a  fac- 
tory had  caused  a  machine  to  be  stopped 
and  had  directed  the  operator  to  clean  it, 
and,  while  the  operator  was  so  doing  and 
was  in  a  place  of  danger,  caused  the  ma- 
chinery to  be  started  again,  the  master  is 
liable.  Kushnizki  v.  New  England  Biscuit 
Co.  210  Mass.  177,  90  N.  E.  67. 

So,  in  Cavagnaro  v.  Clark,  171  Mass.  359. 
50  N.  E.  542,  it  was  held  that  the  master 
was  liable  under  the  employers'  liability 
act  for  the  negligence  of  a  superintendent  in 
ordering  an  elevator  to  start  while  the 
plaintiff  was  in  a  place  of  danger,  or  of 
negligence  in  not  countermanding  the  order 
after  he  had  seen  the  predicament  of  the 
plaintiff. 

A  similar  decision  was  rendered  upon 
similar  facts  in  Keating  v.  Uewatt,  212 
Mass.  577,  99  N.  E.  479. 

And  the  master  is  liable  for  the  n^li- 
gence  of  an  employee  who  has  been  charged 
w^ith  a  duty  of  instructing  a  new  employee, 
where  the  former,  before  the  period  of  in- 
struction was  over,  negligently  set  a  ma- 
chine in  motion  while  the  new  servant  was 
in  a  place  of  danger.  Greco  v.  Pratt  Chuck 
Co.  127  App.  Div.  798,  UN.  Y.  Supp.  1000. 
affirmed  in  196  N.  Y.  543,  89  N.  E.  1101. 

Under  the  New  York  employers*  liability 
act  it  has  been  held  that  the  superintendent 
of  a  factory  is,  in  starting  a  machine  after 
it  had  been  stopped  by  the  operator,  per- 
forming an  act  of  superintendence,  so  that 
the  roaster  is  liable  for  resulting  injuries. 
American  Mfg.  Co.  v.  Bigelow,  110  C.  C. 
A.  77,  188  Fed.  34. 
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appellant  are  those  involving  negligence 
of  the  employer,  acting  through  a  vice  prin- 
cipal, in  sending  the  employee  into  a  pla.ce 
which  the  vice  principal  knew  or  should 
have  known  was  dangerous,  without  a  rea- 
«»onable  appreciation  on  the  part,  of  the  em- 
ployee that  such  place  was  in  fact  danger- 
ous. McGuire  v.  Waterloo  &  C.  F.  Union 
Mill  Co.  137  Iowa,  447,  113  N.  W.  850; 
Schminkey  v.  T.  M.  Sinclair  &  Co.  137 
Iowa,  130,  114  X.  W.  612.  But  here  the 
place  in  which  plaintiff  was  put  to  work 
was  not  inherently  dangerous,  either  by 
reason  of  its  natural  condition,  or  the 
method  in  which  the  work  was  usually  car- 
ried on.  It  became  dangerous  only  by  rea- 
son of  the  fault  of  Dreager  in  starting  the 
machinery   without  proper  warning.     It   is 


true  that  Ave  have  held  that  the  duty  to 
give  warning  in  case  of  the  use  of  danger- 
ous explosives  rests  upon  the  master  as  a 
part  of  his  duty  of  supervision.  Hendrick- 
son  v.  United  States  Gypsum  Co.  133  Iowa, 
89,  9  L.R.A.(N.S.)  555,  110  N.  W.  322,  12 
Ann.  Cas.  246.  But  that  case  has  been  ex- 
plained and  limited  in  Gallow^ay  v.  J.  W. 
Turner  Improv.  Co.  148  Iowa,  93,  126  N.  W. 
1033,  so  that  it  is  not  applicable  to  the 
ease  before  us.  Indeed,  the  opinion  in  the 
Hendrickson  Case  itself  involves  the  limita- 
tions which  make  it  inapplicable  here.  The 
Galloway  Case  is  directly  in  point,  in  hold- 
ing that  where  two  employees  are  co-operat- 
ing in  carrying  on  a  piece  of  work,  al 
though  one  of  them  may  be  superior  to 
the  other  in  authority,  yet   if   the   injury 


So,  the  act  of  a  superintendent  in  start- 
ing a  machine  while  the  operator  thereof 
had  gone  to  another  floor  to  adjust  certain 
portions  of  the  machinery  was  held  to  be  an 
act  of  superintendence  in  Roche  v.  Lowell 
Bleachery,  181  Mass.  480,  63  N.  E.  943. 

While  the  running  of  an  elevator  in  it- 
.self  involves  no  **element  of  superior  duty, 
supervision,  or  command"  (see  Gallagher  v. 
Newman,  190  N.  Y.  444,  16  L.R.A.(N.S.) 
146,  83  N.  E.  480),  yet  where  a  foreman 
runs  an  elevator  up  to  a  certain  floor  in 
a  building,  and  directs  the  regular  elevator 
operator  to  deliver  a  bundle  on  that  floor 
of  the  building,  and  promises  him  to  hold 
the  elevator  until  he  returns,  the  direction 
of  the  foreman  and  his  assurance  that  the 
elevator  would  not  be  moved  are  acts  of 
superintendence,  and  negligence  in  connec- 
tion therewith  renders  the  master  liable. 
Martin  v.  Cornell,  136  App.  Div.  585,  121 
N.  Y.  Supp.  119. 

In  Guilmartin  v.  Solvay  Process  Co.  189 
N.  Y.  490,  82  N.  E.  725,  it  was  held  that  the 
act  of  a  foreman  in  directing  some  of  the 
men  under  him  to  repair  a  belt  without 
stopping  the  machinery  was  an  act  of  super- 
intendence for  which  the  master  was  liable. 

In  the  following  cases,  which  were  de- 
cided under  the  New  York  employers*  lia- 
bility a^.t,  it  was  held  that  the  master  was 
negligent  for  the  act  of  the  superintendent 
in  starting  the  machinery: 

Smith  v.  Milliken  Bros.  200  N.  Y.  21,  93 
N.  E.  184,  affirming  133  App.  Div.  903,  117 
N.  Y.  Supp.  286;  Carlson  v.  United  En- 
gineering &  Contracting  Go.  113  App.  Div. 
371,  98  N.  Y.  Supp.  1036  (foreman  superin- 
tending repairs  on  stationarv  engine)  ; 
Boyle  v.  McNulty  Bros.  129  App.  Div.  412, 
113  N.  Y.  Supp.  240  (the  signal  of  one  con- 
cededly  a  superintendent  to  raise  an  ele- 
vator when  the  natural  signal  would  have 
been  to  lower  it  is  an  act  of  superintend- 
ence) ;  Buckley  v.  Beinhauer,  136  App. 
Div.  540,  121  N.  Y.  Supp.  180,  affirmed  in 
201  N.  Y.  572,  95  N.  E.  1124  (foreman  took 
place  of  signalman  in  giving  signals  for 
raising  and  lowering  of  hoist). 
46  LJl.A.(N.S.) 


The  mere  fact  that  the  superintendent 
himself  performs  the  manual  act  of  starting 
the  machinery  will  not  relieve  the  master. 

Thus,  the  master  is  liable  for  the  negli- 
gence of  an  engineer  who  directs  an  oiler 
to  prize  an  engine  off  "top  center"  where 
the  steam  would  not  move  it,  when  the  en- 
gineer knew  that  the  steam  had  been  turned 
on  and  that  the  engine  would  turn  rapidly 
the  instant  it  was  moved  ofl'  the  center ;  and 
the  fact  that  the  engineer  had  himself 
turned  the  steam  on  is  immaterial.  Sloss- 
Sheffield  Steel  &  I.  Co.  v.  Austell,  161  Ala. 
418,  49  So.  686. 

So,  if  a  superintendent  is  negligent  in 
causing  an  engine  to  be  started,  the  fact 
that  he  himself  does  the  manual  work  of 
starting  it  does  not  relieve  the  master  from 
liability.  McPhee  v.  New  England  Struc- 
tural Co.  188  Mass.  141,  74  N.  E.  303,  18 
Am.  Neg.  Rep.  456. 

In  a  few  cases  the  superintendency  of  the 
negligent  servant  has  been  held  to  be  a 
question  for  the  jury. 

Thus,  in  Gallagher  v.  Newman,  190  N. 
Y.  444,  16  L.R.A.(N.S.)  146,  83  N.  E.  480, 
it  was  held  that  whether  or  not  the  act  of 
a  superintendent  in  starting  the  machinery 
while  some  employees  were  attempting  to 
put  a  belt  back  onto  a  pulley  was  an  act  of 
superintendence  was  a  question  of  fact  for 
the  jury. 

And  in  Belding  v.  Lesure,  201  Mass.  486, 
87  N.  E.  904,  it  was  held  that  it  was  a 
question  for  the  jury  to  decide  whether  or 
not  there  was  negligence  on  the  part  of  the 
defendant's  superintendent  in  negligently 
causing  a  machine  to  start  when  the  plain- 
tiff was  engaged  in  pointing  out  defects 
therein. 

Under  the  employers'  liability  acts,  as  at 
common  law,  the  master  is  not  liable  for 
the  act  of  a  mere  fellow  servant  in  starting 
machinery,  where  such  act  is  done  merely 
to  forward  the  work. 

Thus,  in  Abrahamson  v.  General  Supply 
&  Constr.  Co.  112  App.  Div.  318,  98  N.  Y. 
-Supp.  596,  the  negligent  servant  was  the 
leader  of  a  gang  of  structural  iron  workers 
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results  merely  from  the  failure  of  such  su- 
perior to  give  warning  to  the  inferior  of 
his  contemplated  act  which  is  a  part  of 
the  ordinary  operation  of  the  work,  the 
negligence  in  failing  to  give  such  a  warn- 
ing is  that  of  a  fellow  servant,  and  not 
that  of  the  master.  No  appliance  can  be 
provided  which  may  not,  under  some  cir- 
cumstances, if  used  by  one  employee  with' 


out  warning  or  precaution,  involve  injury 
to  a  coemployee;  and  there  was  in  this 
c^se  no  suggestion  of  any  negligence  in 
the  method  of  doing  the  work  which  the 
master  had  authorized. 

There  was  no  error  in  sustaining  tlie  mo- 
tion for  a  directed  verdict,  and  the  judg- 
ment therein  is  affirmed. 


and  received  somewhat  higher  wages  than 
the  other  members  of  the  gang,  but  it  was 
held  that  his  act  in  giving  a  negligent  sig- 
nal for  the  starting  of  the  engine  was  not 
an  act  of  superintendence  rendering  the 
master  liable  for  the  resulting  injuries, 
where  the  extent  of  his  authority  was  mere- 
ly to  push  the  work  along  and  to  keep  the 
men  in  his  gang  intelligently  employed. 

And,  in  Falk  v.  Havemeyer,  123  App.  Div. 
657,  108  N.  Y.  Supp.  140,  it  was  held  that 
where  two  employees  were  set  at  work  to 
clean  the  sheaves  of  an  elevator  they  were 
fellow  servants,  although  one  of  them  was 
only  a  helper  and  the  other  was  to  stand 
guard  and  give  directions  for  the  moving 
of  the  elevator.  The  court  said:  "The 
superintendence  intended  by  the  statute  in- 
volves more  than  the  mere  authority  to  give 
direction  to  a  helper  in  respect  of  some  lim- 
ited detail  of  the  work." 

So,  the  mere  act  of  giving  a  signal  to 
move  an  elevator  does  not  constitute  an 
act  of.  superintendence  if  given  by  an  em- 
ployee, when  every  employee  is  at  liberty 
to  give  it,  and  hence  it  does  not  come  with- 
in the  assigned  duty  of  a  superintendent. 
McDonnell  v.  Andrew  J.  Robinson  Co.  136 
App.  Div.  598,  121  N.  Y.  Supp.  47. 

The  foreman  of  a  gang  of  laborers  en- 
gaged in  removing  materials  from  an  ele- 
vator, who  is  charged  with  the  duty  of  giv- 
ing signals  for  the  moving  of  the  elevator, 
is  not  a  superintendent.  Croghan  v.  Hed- 
den  Constr.  Co.  147  App.  Div.  631,  132  N. 
Y.  Supp.  648. 

The  act  of  a  car  shifter  in  starting  a 
turntable  is  not  an  act  of  superintendency 
under  the  employers'  liability  act.  Whelton 
V.  West  End  Street  R.  Co.  172  Mass.  555, 
52  N.  E.  1072,  5  Am.  Neg.  Rep.  615. 

Negligence  in  the  exercise  of  superintend- 
ence intrusted  to  an  employee  within  the 
meaning  of  the  Alabama  employers'  lia- 
bility act  does  not  exist  in  the  case  of  an 
engineer  whose  duty  it  is  personally  to 
operate  the  engine,  although  he  usually  has 
a  helper,  where,  in  the  absence  of  the  help- 
er, by  the  negligence  of  the  engineer  in  start- 
ing the  engine  or  in  failing  to  prevent  a 
third  person  from  starting  it,  a  person  en- 
gaged in  repairing  the  engine  is  killed, 
since  the  primary  duty  of  the  engineer  is 
not  that  of  superintendent,  but  that  of  a 
laborer.  Dantzler  v.  DeBardeleben  Coal  & 
I.  Co.  101  Ala.  309,  22  L.R.A.  361,  14  So. 
10. 

So,  in  Freeman  v.  Sloss-Sheffield  Steel  & 
I.  Co.  137  Ala.  481,  34  So.  612,  it  was  held 
46  r.R.A.(N.S.) 


that  a  stationary  engineer  who  operated  the 
engine  which  worked  a  steam  shovel  was 
not,  in  starting  the  engine,  a  superintend- 
ent within  the  meaning  of  the  Alabama  stat- 
ute. 

And  in  McKenna  v.  Gould  Wire  Cord  Co. 
197  Mass.  406,  83  N.  £.  1113,  it  was  held 
that  the  starting  of  machinery  might  have 
been  an  act  of  superintendence,  but  that 
the  master  could  not  be  held  liable  there- 
for, because  a  reasonablv  prudent  man  could 
not  have  anticipated  that  the  injured  em- 
ployee would  have  been  in  the  place  of  dan- 
ger where  he  was  injured. 

The  master  cannot  be  held  liable  for  the 
unauthorized  act  of  an  employee  in  starting 
machinery. 

Thus,  in  Quinlan  v.  Lackawanna  Steel 
Co.  191  N.  Y.  329,  84  N.  E.  73,  it  was  held 
that  under  the  New  York  employers'  lia- 
bility act,  an  act  of  a  foreman  in  starting 
machinery  which  he  was  unauthorized  to 
do  was  not  an  act  of  superintendence  for 
which  the  master  was  liable. 

And  the  master  is  not  liable  for  the  neg- 
ligent act  of  an  employee  in  starting^  ma- 
chinery, when  such  employee  had  no  duty 
to  perform  in  connection  therewith  and  his 
act  was  merely  a  meddlesome  act.  Ramsev 
V.  Arbuckle,  147  App.  Div.  685,  132  N.  Y. 
Supp.  579. 

In  Joseph  v.  George  C.  Whitney  Co.  177 
Mass.  176,  58  N.  E.  639,  it  was  held  that 
the  act  of  a  superintendent  in  accidentally 
moving  a  shipper  whereby  a  belt  was  shifted 
from  the  loose  pulley  to  the  tight  pulley, 
was  not  an  act  of  superintendence  under 
the  employers'  liability  act. 

An  offer  to  show  that  the  turning  on  or 
shutting  off  of  the  power  in  a  factory  was 
an  act  of  superintendence,  was  rejected  in 
Gilmore  v.  Mittineague  Paper  Co.  169  Mass. 
471,  48  N.  £.  623,  but  chiefly  upon  the 
ground  that  the  witness  from  whom  this 
evidence  was  to  be  drawn  was  not  qualified. 

The  engineer  in  charge  of  the  engine 
which  operates  a  pile  driver,  the  connection 
between  the  engine  and  the  hammer  being 
made  only  by  a  rope,  is  employed  on  *'an- 
other"  machine  than  the  employee  engaged 
in  ringing  a  pile  in  front  of  the  pile  driver, 
within  the  meaning  of  the  California  stat- 
ute (Cal.  Civ.  Code,  §  1970),  so  that  the 
master  is  liable  for  the  negligence  of  the 
engineer  in  letting  the  hammer  fall  without 
notice  whereby  the  other  employee  is  in- 
jured. Korander  v.  Penn  Bridge  Co.  16  Cal. 
App.  249,  116  Pac.  384.  W.  M.  G. 
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KANSAS    aUPREBfE    COURT. 

HOWARD  ILIFF 

V. 

CUDAHY  PACKING  COMPANY,  Appt. 

(83  Kan.  588,  112  Pac.  165.) 

Master  —  safety  of  elevator  pit  ^  duty 
as  to. 

A  laborer  who  as  a  pari  of  his  regular 
duties  was  ordered  to  keep  the  elevator 
pit  in  a  packing  house  clean  of  refuse,  was 
directed  to  notify  the  elevator  operator 
whenever  he  entered  the  pit  to  do  this 
work,  and  was  told  that  the  operator  would 
warn  him  of  the  descent  of  the  elevator. 
This  was  r^^larly  done  for  some  time, 
after  which,  when  the  laborer  again  en- 
tered the  pit  and  notified  the  operator  ac- 
cordingly, the  latter  neglected  to  give  the 
warning,  in  consequence  of  which  neglect 
the  elevator  descended  upon  the  laborer  and 
injured  him.  It  is  held:  (1)  That  the 
ordinary  rule  relieving  the  master  from  lia- 
bility to  a  servant  for  injuries  caused  by 
the  negligence  of  a  fellow  servant  does  not 
apply;  (2)  the  master  was  not  relieved 
from  the  consequences  of  neglect  to  make 
the  place  of  service  reasonably  safe  by  dele- 
gating the  duty  of  giving  the  necessary 
warning  to  the  operator,  who  failed  to  give 
it. 

(December  10,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sedgwick 
C*ounty  in.  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  M.  Langworttiy,  and  War- 
ner, Dean,  McLeod,  &  Timmonds  for 
appellant. 

Messrs.  John  1¥.  Adams  and  George  W. 
Adams,  for  appellee: 

Where  a  warning  is  necessary,  by  cus- 
tom or  otherwise,  a  master  cannot  escape 
liability  by  failure  of  a  fellow  servant  to 
give  warning  when  duty  requires  it. 

Brice-Nash  v.  Barton  Salt  Co.  79  Kan. 
110,  19  L.RA.(N.S.)  749,  131  Am.  St.  Rep. 
•284,  98  Pac.  768;  Belleville  Stone  Co.  v. 
Mooney,  61  N.  J.  L.  253,  39  L.R.A.  834,  39 
Atl.  764,  19  Mor.  Min.  Rep.  264;  Hendrick- 
son  V.  United  States  Gypsum  Co.  133  Iowa, 
89,  9  L.R.A.(N.S.)  666,  110  N.  W.  322,  12 
Ann.  Cas.  246;  Crist  v.  Wichita  Gas,  E.  L. 
k  P.  Co.  72  Kan.  139,  83  Pac.  199,  19  Am. 

Headnote  by  Benson,  J. 

Note.  ^  Upon  the  question  whether  start- 
ing machinery  is  the  act  of  a  vice  prin- 
cipal or  of  a  fellow  servant,  see  note  to 
Peterson  v.  Chicago,  R.  I.  &  P.  R.  Co.  ante, 
766. 
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Neg.  Rep.  238;  Coffey ville  Vitrified  Brick  & 
Tile  Co.  V.  Shanks,  69  Kan.  306,  76  Pac. 
866;  Kelley  v.  Ryus,  48  Kan.  120,  29  Pac. 
144;  Comrade  v.  Atlas  Lumber  &  Shingle 
Co.  44  Wash.  470,  87  Pac.  617;  Muliin  v. 
Central  R.  Co.  77  N.  J.  L.  241,  72  Atl.  426; 
D'Agdstino  v.  Pennsylvania  R.  Co.  72  N.  J. 
L.  368,  60  Atl.  1113,  18  Am.  Neg.  Rep. 
664;  Germanus  v.  Lehigh  Valley  R.  Co.  74 
N.  J.  L.  662,  67  Atl.  79. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
personal  injuries.  The  plaintiff,  Iliff,  was 
employed  as  a  janitor  in  the  packing  house 
of  the  defendant  company.  His  duties  were 
to  keep  the  floors  clean  and  to  clear  out 
the  refuse  from  the  elevator  pit.  He  was 
directed  to  notify  the  elevator  operator 
whenever  he  entered  the  pit  for  the  purpose 
of  cleaning  it,  and  was  told  that  the  opera- 
tor would  warn  him  when  the  elevator  was 
about  to  come  down.  The  plaintiff  per- 
formed this  duty  for  two  months  or  more 
before  he  was  injured,  giving  the  notice 
and  receiving  the  warning  as  indicated.  At 
the  time  of  the  injury  he  had  entered  the 
elevator  pit,  after  giving  notice  to  the 
operator  as  usual,  and  was  using  a  scraper 
and  shovel  in  cleaning  out  the  refuse  and 
filth  therein,  when,  without  warning,  the 
elevator  descended  upon  him  while  thus  at 
work,  infiicting  the  injuries  of  which  he 
complains.  The  operator  had  received  the 
notice,  but  neglected  to  give  the  warning. 
It  was  claimed  by  the  defendant  that  the 
plaintiff  was  ordered  to  clean  out  the  pit 
only  when  the  elevator  was  locked  at  noon, 
or  after  the  close  of  the  regular  work  of 
the  day,  but  the  general  verdict  for  the 
plaintiff  determines  the  issues  in  his  favor, 
and,  evidence  having  been  given  to  prove 
the  facts  as  above  stated,  they  must  bs 
taken  as  true. 

Errors  are  assigned  upon  the  order  over- 
ruling the  demurrer  to  the  evidence  and  in 
the  instructions  given.  In  support  of  the 
demurrer  it  is  contended  that  the  plaintiff 
and  the  operator  of  the  elevator  were  fel- 
low servants,  and,  as  the  injury  was  caused 
solely  by  the  negligence  of  the  oper-ator, 
the  plaintiff  cannot  recover  under  the  rule 
relating  to  fellow  servants.  On  the  other 
hand,  the  plaintiff  insists  that,  where  the 
negligent  act  of  one  fellow  servant  which 
injures  another  violates  a  nondelegable, 
duty  which  the  master  owes  to  the  injured 
servant,  the  rule  that  a  master  is  not  liable 
to  one  servant  for  the  negligence  of  a  fel- 
low   servant   has   no   application. 

In  Kelley  v.  Ryus,  48  Kan.  120,  29  Pac. 
144.  it  was  said:  "It  is  the  duty  of  an 
employer  in   all   cases    to   furnish   his   em- 
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ployees  with  a  reasonably  safe  place  at 
which  to  work,  and  with  reasonably  safe 
instruments  or  tools  with  which  to  work; 
and  if  he  delegates  these  duties  to  another, 
such  other  becomes  a  vice  principal,  for 
whose  acts  the  principal  is  responsible/' 

It  was  said  in  Crist  v.  Wichita  Gas,  E. 
L.  &  P.  Co.  72  Kan.  135,  83  Pac.  199,  19  Am. 
Neg.  Rep.  238:  "If  the  master  sends  a 
servant  to  work  in  a  place  of  danger,  how- 
ever temporary,  and  the  danger  arises  from 
acts  or  omissions  of  other  servants  against 
which  the  servant  has  no  means  of  pro- 
tecting himself,  it  is  the  duty  of  the  mas- 
ter to  provide  such  warnings  or  to  take 
such  other  steps  as  may  be  reasonably 
necessary  to  safeguard  the  servant  so  em- 
ployed; and  if  another  servant  of  higher  or 
lower  degree  is  delegated  by  the  master  to 
attend  to  such  safeguarding  he  is  perform- 
ing the  functions  of  the  master,  and  if 
guilty  of  negligence  the  master  is  respon- 
sible.*'  p.  139. 

The  defendant  concedes  the  rule,  but  urges 
that,  while  ordinarily  a  master  cannot  del- 
egate the  performance  of  the  personal 
duties  which  he  owes  to  his  employees  so 
as  to  relieve  himself  from  liability,  yet  this 
rule  is  subject  to  the  exception  that  where 
the  duty  relates  to  a  mere  detail  of  the 
work  it  may  be  delegated  to  a  fellow  serv- 
ant and  the  master  be  relieved  from  the 
negligence  of  the  latter.  It  is  urged  that  this 
claim  is  supported  by  the  opinion  in  CofTey- 
ville  Vitrified  Brick  &  Tile  Co.  v.  Shanks, 
69  Kan.  306,  76  Pac.  856.  But  in  that  case 
it  was  held  that  shovelers  in  a  mine  were 
not  required  to  watch  for  shale  thrown 
down  by  the  drillers,  of  which  warning 
was  required,  but  was  negligently  omitted. 
It  was  said  that  "the  shovelers  were  hired 
to  work;  not  to  dodge  the  drillers.''  p.  310. 
It  was  also  said:  "But  whenever  a  negli- 
gent act  violates  any  duty  which  the  mas- 
ter himself  owes  to  the  servant,  as,  for 
example,  the  duty  to  make  the  service  and 
the  place  in  which  it  is  performed  reason- 
ably safe,  that  fact  controls,  irrespective  of 
the  rank  or  grade  of  service  between  em- 
ployees, and  notwithstanding  the  circum- 
stance that  they  are  engaged  in  a  common 
employment  directed  to  a  common  end;  and 
if,  in  the  discharge  of  the  master's  duty,  a 
warning  be  necessary,  it  is  not  enough  for 
him  to  say  that  he  has  provided  a  com- 
petent person  to  give  it;  the  warning  must 
be  given."  p.  310. 

In  Brice-Nash  v.  Barton  Salt  Co.  79  Kan. 
110,  19  L.R.A.(N.S.)  749,  131  Am.  St.  Rep 
284,  98  Pac.  768,  where  the  method  of  carry- 
ing on  the  work  involved  the  occa-^ional  dis- 
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lodgement  of  masses  of  salt  with  such  force 
as  to  exf^ose  employees  to  danger,  and  it 
became  necessary  to  give  warning  of  such 
dislodgement,  it  was  held  that  the  giTing 
of  such  warning  was  a  nondelegable  duty 
of  the  master,  and  that  its  omission  im- 
posed liability  for  consequent  injuries  re- 
gardless of  the  question  of  coservice. 

It  is  argued  that  the  danger  to  which  the 
plaintiff  was  exposed  was  not  permanent, 
or  constantly  recurring,  and  that  for  this 
reason  the  rule  requiring  the  company  to 
make  the  place  reasonably  safe  for  the  serv- 
ice does  not  apply.  It  will  be  observed 
from  the  quotation  given  that  this  view- 
was  not  approved  in  this  court  in  the  Crist 
Case.  It  was  also  said  in  that  case,  in  im- 
mediate connection  with  the  language 
quoted,  that  the  rule  "has  no  iron-bound 
limitations  as  to  whether  the  place  be  a 
permanent  or  a  temporary  one."  72  Kan. 
135,  139.  Authorities  on  this  and  other 
closely  related  subjects  are  collated  in  a 
note  in  26  L.RJ^.(N.s!)  624-651.  The  as- 
surance giA'en  to  the  plaintiff  that  he  would 
be  warned  when  the  elevator  was  about 
to  descend  implied  that  he  was  expected  to 
continue  at  his  work  until  the  warning  was 
given.  It  was  therefore  not  only  his  right, 
but  his  duty,  to  give  attention  to  that 
work.  While  doing  this  he  was  injured 
without  his  fault  through  the  failure  of  the 
company  to  give  the  warning  it  had  under- 
taken to  give.  These  facts  afforded  a  cause 
of  action. 

It  is  also  contended  that  the  plaintiff 
should  be  held  guilty  of  contributory  negli- 
gence, because  his  work  in  the  elevator  pit 
was  so  intrinsically  and  plainly  dangerous 
that  he  ought  not  to  have  undertaken  it  at 
all  while  the  elevator  was  in  use.  The  serv- 
ice however  must  be  regarded  in  the  light 
of  the  provisions  for  safety  promised  by 
the  company;  that  is,  upon  the  supposition 
that  the  warning  would  be  given.  When 
;!(o  considered,  it  cannot  be  said  as  a  matter 
of  law  that  the  work  was  so  glaringly 
dangerous  that  none  but  a  reckless  person 
would  have  undertaken  it.  The  question  of 
contributory  negligence  was  for  the  jury. 

The  instructions  complained  of  are  in  har- 
mony with  the  interpretation  of  law  as 
given  in  this  opinion,  and  are  not  deemed 
erroneous. 

Finally,  it  is  urged  that  the  verdict,  which 
was  for  $2,000,  is  so  excessive  as  to  show 
passion  and  prejudice  on  the  part  of  the 
jury.  After  reading  the  evidence,  it  is  found 
"Sufficient  to  warrant  the  award. 

The  judgment  is  affirmed. 


1911. 
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ANNIE  ONDIS,  Admrx.,  etc., 

V. 

GREAT  ATLANTIC  &  PACIFIC  TEA 
COMPANY,  Plif.  in  Err. 

(82  N.  J.  L.  511,  81  Atl.  856.) 

Master  and  servant  —  failure  to  warn 
•—  act  of  master. 

1.  \A^en  the  place  assigned  by  the  em- 
ployer to  his  employee  to  work  is  safe  for 
him,  while  certain  machinery,  with  which 
he  is  obliged  to  come  in  contact  and  over 
which  he  has  no  control,  is  at  rest,  but  is 
liable  to  become  a  place  of  great  peril  to 
him  the  instant  such  machinery  is  started 
in  motion,  and  a  previous  method  of  warn- 
ing him  of  such  starting  had  been  uniform- 
ly pursued  by  the  employer  through  the  act 
of  another  employee,  who  was  in  control  of 
the  machinery  and  had  undertaken  the  duty 
of  giving  such  warning,  the  neglect  of  the 
latter  to  give  the  warning  is  legally  imput- 
able to  the  employer. 

Same  —  fellow  servants. 

2.  Such  employees  are  not  to  be  regarded 
in  law  as  fellow  servants  engaged  in  a 
common  employment. 

(November  20,  1911.) 

ERROR  to  the  Circuit  Court  for  Hudson 
County  to  review  a  judgment  in  plain- 
tiff's  favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.     Afhrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Griggs  &  Harding  for  plain- 
tiff in  error. 

Messrs.  McDermott  &  Enright,  for  de- 
fendant in  error: 

The  almost'  certain  injury  to  plain tifl  in 
the  event  of  starting  the  machinery  while 
he  was  at  work  in  the  trench  made  it  in- 
cumbent on  defendant  to  give  warning, 
even  in  the  absence  of  proof  of  custom. 

Delaware,  L.  &  W.  R.  Co.  v.  Hardy,  59 
N.  J.  L.  36,  34  Atl.  986,  69  N.  J.  L.  56*2,  35 
Atl.  1130;  Albanese  v.  Central  R.  Co.  70  N. 
J.  L.  241,  57  Atl.  447,  16  Am.  Neg.  Rep. 
135;  Laragay  v.  East  Jersey  Pipe  Co.  77 
N.  J.  L.  521,  72  Atl.  57;  Polo  v.  Palisade 
Constr.  Co.  75  N.  J.  L.  873,  70  Atl.  161; 
(ioessel  V.  Central  R.  Co.  81  X.  J.  L.  17,  78 
Atl.  681;  Keeley  v.  Boston  Elev.  R.  Co.  192 
Mass.  481,  78  N.  E.  490,  20  Am.  Neg.  Rep. 
567. 

The    negligence    resulting    in    the    injury 

Headnotes  by  Vredei^bubgh,  J. 

Note.  —  Upon  the  question  whether 
starting  machinery  is  the  act  of  a  vice 
principal  or  fellow  servant,  see  note  to  Pet- 
erson V.  Chicago,  R.  I.  &  P.  R.  Co.  ante,  766. 
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complained  of  was  not  the  negligence  of  a 
fellow  servant. 

Koneski  v.  Delaware,  L.  &  W.  R.  Co.  77 
N.  J.  L.  645,  26  L.RJl.(N.S.)  644,  74  Atl. 
516;  Polo  v.  Palisade  Constr.  Co.  75  N.  J. 
L.  873,  70  Atl.  161;  Belleville  Stone  Co.  v. 
Mooney,  61  N.  J.  L.  253,  39  L.R.A.  834, 
39  Atl.  764,  4  Am.  Neg.  Rep.  195,  19  Mor. 
Min.  Rep.  264. 

Vredenburgh,  J.,  delivered  the  opinion 
of  the  court: 

Ondis,  the  plaintiff's  intestate,  was  at 
work  for  the  defendant  in  an  uncovered 
pit  or  trench,  about  5  feet  deep  from  the 
surface  of  the  ground,  imder  the  sidewalk 
curb  adjacent  to  its  warehouse  premises,  in 
Jersey  City,  and  was  killed  by  the  sudden 
revolution  of  a  powerful  screw  under  his 
feet,  which,  in  revolving,  caught  his  legs 
and  clothing,  and  almost  instantly  tore  off 
his  feet. 

The  deceased  was  engaged,  in  obedience 
to  the  orders  of  Mr.  Parker,  the  superin- 
tendent of  construction  and  machinery  of 
the  company,  in  bailing  water  from  the  bot- 
tom of  the  pit  in  which  he  stood,  by  reach- 
ing down  and  filling  pails  with  water,  which 
he  then  handed  up  to  Mr.  Parker,  who  was 
within  his  reach  upon  the  adjoining  bank. 
In  order  to  retain  his  footing  so  as  to  ac- 
complish this  work,  he  stood  within  the 
pit,  either  upon,  or  very  close  to,  the  screw, 
which  was  then  stationary,  and  partly  in- 
closed in  a  U-shaped  iron  trough  under- 
neath the  screw,  and  in  which,  when  in 
motion,  the  screw  turned. 

The  screw  was  revolved  by  electrical 
motors,  operated  and  controlled  from  a 
switchboard  by  the  engineer  in  his  engine 
room,  at  a  distance  (not  stated  in  the  evi- 
dence) away  from  the  pit,  but  completely 
out  of  the  sight  of  any  person,  whether 
standing  in  the  pit  or  on  the  bank  adjoin- 
ing it.  Neither  the  engineer  while  in  his 
engine  room,  nor  the  employee  while  in  or 
at  the  pit,  could  see  each  other,  nor  was 
there  any  mechanical  or  other  means  of 
signaling  between  them. 

The  place  in  the  pit  where  Ondis  stood 
while  bailing  the  water  was  entirely  safe, 
so  long  as  the  electrical  power  was  off,  and 
the  machinery  and  screw  consequently  were 
at  rest;  but  the  instant  the  power  was 
turned  on  and  the  screw  revolved,  his  posi- 
tion became  one  of  immediate  peril  to  his 
life.  It  is  clear  from  the  engineer's  testi- 
mony that  he  was  fully  aware  this  ma- 
chinery could  not  be  started  without  ex- 
treme danger  of  fatal  consequences  to  the 
man  in  the  pit.  This  knowledge  that  officer 
expressly  admitted.  By  these  admissions 
it  appears  that  Ondis  had,  on  occasions  pre- 
vious  to  the  accident,   worked   in   the  pit. 
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The  engineer  testified  that  on  these  occa- 
sions he  would  always  find  out  where  Ondis 
was  before  he  would  start  the  machine; 
that,  if  Ondis  was  bailing  water,  when  he 
got  through  with  his  job  he  (Ondis)  would 
either  come  from  the  pit  and  tell  him  (the 
engineer)  that  the  water  was  all  out,  or, 
if  not,  that  he  himself  would  go  out  and 
see  Ondis,  and  see  that  everything  was  all 
right,  and  then  come  in  and  start  it;  *'that 
he  would  go  out  there  every  time  and  look 
if  the  work  was  done,  because  he  knew 
what  it  was,  and  knew  the  piece  of  ma- 
chinery it  was,  and  didn't  want  to  see  any 
man  there;  .  .  .  and  that  he  never 
turned  on  the  power  until  he  had  ascer- 
tained in  that  way  that  everything  was 
right." 

It  is  thus  evident  that  on  all  previous 
occasions  when  Ondis  had  occupied  the  pit, 
except  the  fatal  one,  the  engineer's  univer- 
sal practice  before  starting  the  machinery 
had  been  to  find  out,  either  from  his  own 
view,  or  by  the  presence  and  statements  of 
Ondis  to  him,  that  the  latter  had  left  the 
pit,  and  this  course  of  practice  Ondis  must 
be  presumed  to  have  relied  upon  for  his 
safety.  But  on  the  occasion  of  the  acci- 
dent the  engineer,  instead  of  first  obtaining 
personal  knowledge  of  the  situation  of 
Ondis,  obeyed  the  order  sent  to  him  by 
Superintendent  Parker  to  start  the  ma- 
chinery. 

The  jury  were  warranted  in  finding  from 
the  testimony  of  three  eyewitnesses  of  the 
occurrence,  who  were  in  close  proximity  to 
the  pit,  that  Ondis  was  stil  standing  in  the 
pit,  either  upon,  or  in  very  close  contact 
with,  the  screw,  when  it  revolved  after  the 
machinery  had  been  started.  Not  only  so, 
but  the  very  nature  of  the  injuries  inflicted 
upon  the  body  of  Ondis  demonstrated  this 
fact.  The  person  who  rescued  him  from  the 
machinery  after  the  accident  said  that  he 
was  obliged  to  cut  intestate's  flesh  and 
clothing  in  disentangling  him  from  the 
blades  of  the  screw.  These  eyewitnesses 
also  testified  that  no  notice  or  warning 
of  the  starting  of  the  machine  was  given 
by  anyone  in  their  hearing  to  Ondis  before 
the  accident. 

It  is  true  that  Superintendent  Parker,  in 
his  testimony,  says  that  before  he  sent  the 
order  to  the  engineer  to  turn  on  the  power 
(which  he  adniits  he  gave)  he  had  "told 
Ondis  to  get  out  of  the  pit;"  .  .  .  that 
he  "had  given  him  a  hand  to  pull  him  upon 
the  bank,  and  saw  him  upon  the  bank;" 
but  the  jury  were  plainly  justified  in  com- 
ing to  a  contrary  conclusion. 

It  is  but  just  to  the  superintendent,  in 
view  of  his  testimony,  to  add  that  when  he 
sent  the  order  to  the  engineer  to  start  the 
machinery  he  probably  supposed  that  Ondis 
had  gotten  fully  out  of  the  pit  upon  the 
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bank.  Nevertheless,  the  jury  were  justified 
in  finding  under  the  evidence  that  the  for- 
mer was  guilty  of  negligence  in  ordering 
the  power  to  be  turned  on  too  soon.  And 
the  question  to  be  now  determined  is 
whether  his  negligence  is  legally  imputable 
to  his  employer. 

We  think  this  negligent  act  of  the  super- 
intendent, who  assumed  to  act  in  the  place 
of  the  engineer,  is  chargeable  in  law  to  the 
company.  As  has  been  fully  shown  above, 
the  engineer  had,  in  practice,  on  all  pre- 
vious occasions  when  Ondis  had  been  at 
work  in  the  pit,  kept  in  personal  touch  with 
him,  and  had,  with  the  knowledge  of  Ondis, 
adopted  and  acted  upon  this  method  or 
system,  under  which  Ondis'  safety  was  as- 
sured. This  was  the  company's  method  of 
protecting  its  employees,  and  it  loilows 
that  the  failure  of  Parker  (who  assumed 
to  act,  and  acted  in  this  instance,  in  the 
place  of  the  engineer),  to  give  Ondis  warn- 
ing that  he  was  about  to  order  the  ma- 
chinery to  be  started,  was  the  failure  of  the 
company,  and  the  former's  negligence  that 
of  the  company. 

The  case  is  thus  brought  within  the  prin- 
ciples settled  by  a  long  line  of  adjudica- 
tions of  our  courts,  one  of  the  earliest  and 
moat  notable  of  which  is  that  of  Belleville 
Stone  Co.  v.  Mooney,  61  N.  J.  L.  263,  39 
L.R.A.  834,  39  Atl.  764,  4  Am.  Neg.  Rep. 
195,  19  Mor.  Min.  Rep.  264,  followed  by 
Germanus  v.  Lehigh  Valley  R.  Co.  74  N.  J. 
L.  662,  67  Atl.  79,  and  a  reference  to  the 
Digest  Annotations  Will  show  how  undevi- 
atingly  it  has  since  been  approved  and  fol- 
lowed  by   our   courts. 

The  plaintiff  in  that  case  was  injured  by 
a  piece  of  rock  thrown  out  from  a  blast, 
because  the  foreman  had,  through  negli- 
gence, failed  to  give  timely  warning,  ac- 
cording to  a  system  or  method  previously 
pursued;  and  it  was  held  that  the  giving  of 
warning  was  embraced  in  the  duty  owed  by 
the  employer  to  his  employees  that  the 
place  where  he  sets  them  to  work  shall  be 
kept  safe;  that  the  failure  of  the  foreman 
to  perform  this  duty  carefully  was  im- 
putable to  the  defendant  as  employer;  and 
that  such  failure  was  not  one  of  the  obvious 
dangers  of  which  the  plaintiff,  as  employee, 
assumed  the  risk. 

The  place  where  the  intestate  was  put  to 
work  by  the  defendant  was  liable  to  be- 
come one  of  exceptional  peril  to  the  former, 
and  he  had  the  clear  right,  under  the  settled 
rules  of  a  long  line  of  authority,  to  assume 
that  his  employer  would  take  reasonable 
care  to  warn  him  before  the  danger  became 
imminent  and  actual,  and  to  proceed  with 
his  work  in  reliance  upon  this  assumption; 
and,  since  his  employer  had  assigned  to 
other    servants    the    duty    of    giving    such 
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warning  to  him  (the  intestate),  he  had  the 
right  to  depend  upon  its  due  and  careful 
performance  by  them.  D'Agostino  v.  Penn« 
aylvania  R.  Co.  72  N.  J.  L.  358,  60  Atl.  1113, 
18  Am.  Neg.  Rep.  554;  Burns  v.  Delaware 
4  A.  Teleg.  k  Teleph.  Co.  70  N.  J.  L.  746, 
«7  L.RA.  956,  59  Atl.  220,  592,  17  Am.  Neg. 
Rep.  673;  Albanese  v.  Central  R.  Co.  70  N. 
J.  L.  241,  57  Atl.  447,  16  Am.  Neg.  Rep. 
135;  and  Pakusewski  v.  Ringwood  Co.  81  N. 
J.  L.  562,  79  Atl.  319. 

These  other  servants  were  not  fellow 
servants  engaged  in  a  common  employment 
with  him  (the  intestate),  but  are  to  be  re- 
garded as  acting  in  this  respect  as  the  rep- 
resentatives of  the  master,  and  the  only 
question  is  whether  they  in  fact  exercised 
due  care.  See  page  764  of  Burns  v.  Dela- 
ware &  A.  Teleg.  &  Teleph.  Co.  supra;  Lara- 
gay  V.  East  Jersey  Pipe  Co.  77  N.  J.  L.  516, 
72  Atl.  67;  Delaware,  L.  &  W.  R.  Co.  v. 
Hardy,  69  N.  J.  L.  40,  34  Atl.  986;  Polo  v. 
Palisade  Constr.  Co.  76  N.  J.  L.  873,  70  Atl. 
161. 

The  counsel  of  the  plaintiff  in  error  ably 
argue  in  their  brief  that  the  engineer's  tes- 
timony brings  the  case  at  bar  within  the 
principle  of  the  case  decided  by  this  court, 
of  Koneski  v.  Delaware,  L.  &  W.  R.  Co.  77 
N.  J.  L.  646,  648,  26  LJtA.(N.S.)  644,  74 
Atl.  616. 

In  this  case,  as  it  was  made  by  the  plain- 
tiff's evidence,  it  appeared  that  while  he 
was  at  work  for  defendant  at  night,  close 
to  its  tracks,  shoveling  ashes  at  an  ashpit, 
one  of  the  company's  engines,  running  upon 
its  tracks,  struck  and  injured  him;  no  warn- 
ing having  been  given  by  bell  rung,  or 
whistle  blown,  upon  the  engine  striking 
him.  This  court  held,  in  reversing  the 
plaintiff's  judgment  below,  that  the  rail- 
road's engineer,  who  had  failed  to  give  such 
warning,  was  to  be  regarded  as  a  fellow 
servant  of  the  plaintiff,  for  the  reason  that 
the  duty  of  giving  the  warning,  under  the 
facts  there  presented,  was  merely  incidental 
to  his  general  employment,  and  his  failure 
to  perform  tliat  duty  was  not  imputable  to 
the  common  employer. 

But  it  will  be  observed  by  an  examina- 
tion of  the  reasoning  at  page  648,  of  the 
opinion,  delivered  by  the  chief  justice,  that 
after  a  careful  analysis  of  many  prior  ad- 
judications upon  the  subject  he  distin- 
guishes that  case  from  one  like  the  case 
before  us,  and  I  think  it  important  to  quote 
his  language,  viz.:  "In  our  opinion,  the  pres- 
ent case  comes  within  the  principle  of  the 
Miller  Case,  69  N.  J.  L.  413,  65  Atl.  245, 
rather  than  within  the  Belleville  Stone  Co. 
and  Germanus  Cases.  If  an  employee  of 
the  defendant  had  been  delegated  by  it  to 
attend  at  the  ashpit  and  warn  those  at 
work  there  of  the  approach  of  engines,  and 
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his  failure  to  give  warning  had  been  the 
producing  cause  of  the  accident  to  the  plain- 
tiff, the  case  would  then,  in  its  legal  aspect, 
have  been  parallel  with  those  last  men- 
tioned." He  adds:  "But  the  duty  of  blow- 
ing a  whistle,  or  ringing  a  bell,  which  rests 
upon  the  engineer  or  hostler  in  charge  of 
an  engine,  is  an  incident  in  the  operation 
of  the  engine,  and  failure  to  perform  that 
duty,  therefore,  does  not  impose  responsi- 
bility upon  the  master  for  injuries  received 
by  another  employee  in  the  common  work." 

This  distinction,  so  pointedly  drawn  in 
the  Koneski  Case,  is  manifestly  applicable 
to  the  present.  The  jury  were  warranted  in 
concluding  from  the  evidence  relating  to  the 
practice  of  warning  previously  pursued  and 
recognized  by  the  defendant,  that  the  engi- 
neer in  charge  of  the  motors  had  been  dele- 
gated by  it  to  personally  ascertain  whether 
or  not  Ondis  was  at  work  in  the  pit,  and  if 
in  the  pit  to  warn  him,  before  he  turned  on 
the  electric  power.  Under  such  method  the 
intestate  was  justified  in  acting  upon  the 
belief  that  the  company  regarded  it  as  a 
duty  to  adhere  to  that  systejn  of  warning 
him  to  get  out  of  the  pit,  before  the  engi- 
neer started  the  machinery.  This  duty,  Su- 
perintendent Parker,  acting  for  the  company 
in  the  stead  of  the  engineer,  failed  to  per- 
form. Neither  the  engineer  nor  Parker 
were  engaged,  therefore,  in  a  common  em- 
ployment with  the  intestate,  but  must  be 
regarded  as  acting,  under  the  circumstances, 
as  the  representatives  of  the  company. 

The  judgment  below,  which  was  for  the 
plaintiff,   should  be   affirmed. 


NEW    JERSEY    COURT    OF   ERRORS 
AND    APPEAIiS. 

TERA  THOMAS 

V. 

NATIONAL      BENEFIT      ASSOCIATION, 

Plff.  in  Err. 

(—  N.  J.  — ,  86  Atl.  376.) 

Insurance  —  insurable  interest  —  or- 
phan  taken    Into   home. 

A  woman  who  takes  a  girl  from  an  orphan 
asylum  and  gives  her  a  home,  under  cir- 
cumstances calculated  to  raise  reasonable 
expectation  of  help  and  care  from  her  dur- 
ing the  declining  years  of  the  benefactress, 
has  an  insurable  interest  in  her  life,  al- 
though she  is  not  formally  appointed  her 
guardian. 

(March    3,    1913.) 

Note,  —  Inmtrable  interest  in  life  of  fott- 
ter  child  or  foster  parent. 

No  other  case  has  been  found  on  the 
question   whether  a  foster   parent   has   an 
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JT'RROR  to  the  Supreme  Court  to  review  a 
]i  judgment  afTirmin*?  a  judgment  of  the 
District  Court  of  Newark  City  in  plaintiff's 
favor  in  an  action  brought  to  rwover  the 
proceeds  of  a  life  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in   the  opinion. 

MesBrs.  Frank  E.  Bradner  and  George 
A.  Douglas,  for  plaintiff  in  error: 

Tlie  plaintiff  should  have  been  nonsuited 
upon  her  own  evidence  that  she  had  no  in- 
surable interest  in  the  life  of  the  insured. 

Meyers  v.  Schumann,  54  N.  J.  Eq.  414, 
34  Atl.  1066;  Vivar  v.  Supreme  Lodge  K. 
P.  52  N.  J.  L.  469,  20  Atl.  36;  Dacosta  v. 
Davis,  24  N.  J.  L.  319;  Alleghany  Co.  v. 
Allen,  69  N.  J.  L.  270,  o.')  Atl.  724. 

There  should  have  been  a  nonsuit  upon 
the  ground  that  the  assessments  payable 
were  more  than  four  weeks  in  arrears,  and 
the  policy  had  become  void,  and  there  had 
been  no  waiver  of  the  forfeiture. 

Graham  v.  Security  Mut.  L.  Ins.  Co.  72  N. 
J.  L.  298,  62  Atl.  681 ;  Robinson  v.  Boys, 
61  N.  J.  L.  179,  38  Atl.  813;  Thompson  v. 
Fidelity  Mut.  L.  Ins.  Co.  116  Tenn.  557,  6 
L.R,A.(N.S.)  1039,  115  Am.  St.  Rep.  823, 
92  S.  \V.  1098. 

Mr.  Richard  Stockton,  for  defendant 
in   error: 

No  insurable  interest  is  necessary  in  New 
Jersey. 

Trenton  Mut.  L.  &  F.  ins.  Co.  v.  Johnson, 
24  N.  J.  L.  576;   Vivar  v.  Supreme  Lodge, 


K.  P.  52  N.  J.  L.  455,  20  Atl.  36;  Sun  lu^s. 
Omce  v.  Merz,  63  N.  J.  U  365,  43  Atl.  093. 

There  was  no  forfeiture,  as  the  policy  had 
not  lapsed. 

Thorne  v.  Mosher,  20  N.  J.  Eq.  257. 

Gumniere,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Thin  action  wan  brought  in  the  second 
district  court  of  the  city  of  Newark  to  re- 
cover the  proceeds  of  a  life  insurance  pol- 
icv  issued  bv  the  National  Benefit  A.sso- 
elation  upon  the  life  of  one  Dora  Coojier, 
and  payable  to  Tera  Thomas,  the  plaintiff. 
The  trial  of  the  cause  resulted  in  a  judg- 
ment for  the  plaintiff,  and  on  appeal  t4> 
the  supreme  court  that  judgment  was  af- 
firmed. The  propriety  of  the  affirmance  is 
now  challenged  by  the  *  defendant. 

The  principal  contention  made  by  the 
plaintiff  in  error,  both  in  the  supreme  court 
and  here,  was  that  the  policy  sued  upon  is 
void,    for   the   reason   that   the  beneficiarv. 

• 

Mrs.  Thomas,  had  no  insurable  inti^rest  in 
tlie  life  of  the  deceased;  the  policy  requirinjr 
that  "the  beneficiary  must  have  something 
nion*  than  a  pecuniary  interest  in  the  in- 
sured, as  speculative  [K)licies  are  not  issue*! 
bv  this  association."  The  uncontrovertfd 
proofs  submitted  at  the  trial  showed  that, 
when  the  decedent  was  about  seventtHMi 
years  of  age,  Mrs.  Hiomas,  who  was  not 
related  to  her  in  anv  wav,  took  her  from  an 
orphanage  asylum,  gave  her  a  home,  and 
took   care   of  and   supported   her   until   she 


insurable  interest  in  the  life  of  a  foster 
diild.  But  there  are  a  number  of  cases 
maintaining  the  insurable  interest  of  a  fos- 
ter child  in  the  life  of  the  foster  parent. 

Thus,  a  young  woman  has  an  insurable 
interest  in  an  elderly  man  sufficient  to  sus- 
tain a  policy  on  his  life  taken  out  by  him 
and  assignetl  to  her,  where  he  assumed 
imrental  relations,  although  without  legal 
adoption,  to  the  extent  of  educating  her. 
and  gave  her  other  assistance,  and,  from 
his  conduct  and  promises,  she  had  a  right 
to  believe  that  the  quasi  parental  relation 
would  continue  so  long  as  he  lived.  Car- 
penter V.  United  States  L.  Ins.  Co.  161  Pa. 
9,  23  L.R.A.  571,  41  Am.  St.  Rep.  880,  28 
Atl.  943. 

And  in  McGraw  v.  Metropolitan  L.  Ins. 
Co.  5  Pa.  Super.  Ct.  488,  it  was  said  that, 
on  authority  of  the  Carpenter  Case,  supra, 
a  jury  would  be  justified  in  determining  that 
a  child  had  an  insurable  interest  in  one  who 
had  assumed  parental  relations  to  her, 
where  it  appeared  that  her  father  died  when 
she  was  two  and  one-half  years  old,  that 
her  motlier  married  again,  and  that  insured, 
who  was  her  uncle,  had  raised  her  and  been 
a  father  to  her  all  her  life;  that  she  had 
lived  with  her  uncle  until  her  marriage,  and 
since  her  marriage  next  door  to  him,  where 
lie  resided  with  his  sisters,  and  that  she  al- 
wavs  helped  support  them. 
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And  in  Berdan  v.  Milwaukee  Mut.  L. 
Ins.  Co.  136  Mich.  396,  99  N.  W.  411,  4  Ann. 
Cas.  332,  a  child  was  held  to  have  an  in?^iir- 
able  interest  in  one  who  had  assume<l  tlx* 
relation  of  parent  to  him,  where  the  fact< 
were  that  the  child  was  born  out  of  wed 
lock,  and  at  the  time  of  his  birth  was  ac- 
cepted by  a  husband  and  wife  as  a  menilK*r 
of  their  family,  through  an  arrangement 
made  with  the  infant's  mother  at  the  in- 
stance of  insured,  a  sister  of  the  wife,  who 
was  also  a  member  of  the  household,  and 
who,  on  the  death  of  the  wife,  assumed 
charge  of  the  household,  and  from  her  earn- 
ings took  care  of  and  supported  the  child. 

The  question  whether  a  foster  child  or 
a  foster  parent  is  within  the  class  of  bene- 
ficiaries described  by  by-laws  or  rules  of 
mutual  insurance  companies  is  not  within 
the  scope  of  the  present  note. 

As  to  who  is  a  member  of  the  "family" 
within  the  contract  of  benefit  societies,  sec 
note  to  Supreme  Lodge,  O.  M.  P.  v.  Nevins, 
3  L.R.A. (N.S.)  334. 

As  to  who  is  a  '"dependent"  within  stat- 
utes or  rules  defining  beneficiary  of  mutual 
benefit  societies,  see  notes  to  Caldwell  v. 
Grand  Lodge,  A.  O.  U.  VV.  2  L.R.A.(N.S.) 
653:  Royal  League  v.  Shields,  36  L.RJV. 
(N.S.)  2*08;  and  Goff  v.  Supreme  Lodge,  K. 
A.  .37  L.R.A.(N.S.)  1191.  J.  H.  B. 
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was  able  to  maintain  herself,  and  that  upon 
her  death  Mrs.  Thomas  took  charge  of  the 
funeral  and  paid  the  expenses  thereof  out 
of  her  own  jwcket.  It  further  appeared 
that,  notwithstanding  that  Mrs.  Thomas 
Imd  never  formally  been  appointed  guardian 
of  Miss  Cooper,  the  latter  looked  upon  her 
as  such,  even  after  she  attained  her  major- 
itv.  We  think  that  these  facts  disclose  an 
insurable  interest  under  the  terms  of  the 
policy.  They  show  that  the  relation  of  the 
parties  had  been  of  such  a  character  Ihat 
<?ach  had  reason  to  rely  upon  the  other  in 
time  of  need,  and  especially  that  Mrs. 
Thomas  had  a  right  to  expect  help  and  care 
during  her  declining  years  from  Miss  Cooper, 
if  the  latter  was  then  in  a  position  to  ren- 
der it.  Although,  as  was  said  by  Field,  J., 
in  VVarnock  v.  Davis,  104  U.  S.  776,  20  L. 
ed.  924,  it  is  not  easy  to  define  with  pre- 
cision what  will  constitute  such  an  interest, 
it  may  be  stated  generally  to  exist 
whenever  the  relations  between  the  in- 
sured and  the  beneficiarv  are  such  as  to 
justify  a  reasonable  expectation  that  the 
continuance  of  the  life  of  the  former  will 
result  in  advantage  or  benefit  to  the  latter. 
It  is  not  nece5»sarv,  in  order  to  create  such 
an  interest,  that  the  insured  shall  be  under 
any  legal  obligation,  either  financial  or 
otherwise,  to  the  beneficiary.  It  is  not  even 
necessary  that  kinship  shall  exist  between 
the  parties.  If  the  insured  is  under  a  moral 
obligation  to  render  care  and  assistance  to 
the  beneficiarv  in  the  time  of  the  latter's 
need,  then  the  latter  has  an  insurable  in- 
terest, other  than  a  mere  pecuniary  one,  in 
the  life  of  the  former.  Opitz  v.  Karel.  118 
Wis.  527,  62  L.R.A.  982,  99  Am.  St.  Rep. 
1004,  95  N.  W.  948;  Chisholm  v.  National 
Capital  L.  Ins.  Co.  52  Mo.  213,  14  Am.  Rep. 
414;  Cronin  v.  Vermont  L.  Ins.  Co.  20  R. 
I.  570,  40  Atl.  497. 

The  only  other  ground  upon  which  a  re- 
versal of  the  judgment  of  the  district  court 
was  sought  in  the  supreme  court  was  that 
the  policy  had  lapsed  during  the  life  of  the 
insured  by  reason  of  her  failure  to  pay 
various  premiums  at  the  times  when  they 
respectively  fell  due,  or  within  four  weeks 
thereafter,  the  policy  containing  a  provision 
that  such  failure  should  work  a  forfeiture 
of  all  claims  under  it.  The  failure  to  pay 
these  premiums  within  the  time  required  by 
the  policy  was  not  disputed  at  the  trial; 
but  the  trial  court  found  from  the  evidence 
submitted  that  there  had  been  a  waiver  bv 
the  defendant  company  of  its  right  to  en- 
force the  forfeiture,  and  that,  consequently, 
the  delay  in  the  payment  of  the  premiums 
constituted  no  bar  to  the  plaintiff's  right 
of  recovery.  The  supreme  court,  considering 
that  the  question  whether  there  had  been 
such  a  waiver  or  not  was  one  of  fact,  to  l)e 
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determined  by  the  trial  court,  refused  to 
review  its  determination  thereof,  there  be- 
ing, as  it  found,  some  evidence  in  the  case 
to  support  it.  It  is  now  argued  before  us 
that  there  was  error  in  this  conclusion  of 
the  supreme  court,  the  assertion  being  that 
an  examination  of  the  case  will  show  no 
proofs  upon  which  an  inference  of  waiver 
can  be  supported.  It  is  enough  to  say,  in 
disposing  of  this  contention,  that  we  find 
counsel's  assertion  to  be  contrary  to  the 
fact. 

The  judgment  under  review   will  be  af- 
firmed. 


SOUTH  CAROLINA  SUPREI^CE 
COURT. 

STATE  OF  TENNESSEE,  Appt., 

V. 

W.  J.  MASSEE,  Respt. 

EX    PARTE    W.    J.   MASSEE. 

(—  S.  C.  — ,  79  S.  E.  97.) 

Ball  — ■  fugitive  from  Justice  —  habeas 
corpus  proceeding. 

1.  One  demanded  by  one  state  from  an- 
other as  a  fugitive  from  justice,  under  the 
Federal  statute,  should  not  be  admitted  to 
bail  in  a  habeas  corpus  proctHjding  to  test 
the  validity  of  the  requisition,  unless  some 
departure  from  the  requirements  of  the 
statute  has  been  made  to  appear. 

Same  —  showing  of  hardship. 

2.  One  arrested  as  a  fugitive  from  justice 
under  interstate  rendition  proceedings  can- 
not secure  his  release  on  bail  by  showing 
that,  while  he  had  violated  the  criminal 
laws  of  the  demanding  state,  he  had  been 
guilty  of  no  moral  wrong;  that  the  prose- 
cution was  a  hardship  on  him,  institut- 
ed to  collect  a  debt,  and  that  the  governor 
of  another  state  had  refused  to  issue  a 
requisition. 

Evidence  —  to  Impeach  governor's  sig- 
nature. 

3.  A  requisition  for  a  fugitive  from  jus- 
tice under  the  official  signature  of  the 
goveriior,  and  under  the  great  seal  of  the 
state,  cannot  be  impeached  by  affidavits  of 
strangers  that  the  governor  stated  that 
he  did  not  sign  the  requisition. 

Note.  —  No  other  case  has  been  found  as 
to  the  effect  of  failure  of  a  prisoner  who 
has  been  released  on  bail  to  appear  at  a 
hearing  on  habeas  corpus. 

As  to  the  appearance  by  counsel  on  a 
charge  of  misdemeanor  as  satisfaction  of  the 
condition  of  a  bail  bond  or  recognizance, 
see  State  v.  Johnson,  82  Kan.  450,  27  L.R.A. 
(N.S.)  943,  108  Pac.  793,  and  the  note 
thereto. 
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Same  —  withdrawal  of   requisition  ^ 
telegram. 

4.  The  court  may,  in  a  habeas  corpus 
proceeding  to  release  one  arrested  as  a  fu-p- 
tive  frc)m  justice,  consider  telegrams  from 
the  governor  of  the  demanding  state  and  of 
the  state  upon  which  the  demand  was  made, 
to  the  effect  that  the  requisition  had  been 
withdrawn. 

Interstate  rendition  —  release  of  pris- 
oner ^  absence  from  court. 

6.  One  who,  having  been  released  on  bail 
under  a  writ  of  habeas  corpus  from  custody 
to  which  he  had  been  committed  in  inter- 
state rendition  proceedings,  as  a  fugitive 
from  justice,  cannot  be  discharged  from 
custody  and  have  his  bond  canceled  during 
his  absence  from  court. 

(May  24,  1913.) 

APPEAL  by  the  State  of  Tennessee  from 
an  order  of  the  Common  Pleas  Circuit 
Court  for  Spartanburg  County  discharging 
accused  under  a  writ  of  habeas  corpus  from 
custody  to  which  he  had  been  committed 
in  an  extradition  proceeding  to  secure  his 
return  to  the  state  of  Tennessee,  in  which 
he  was  alleged  to  have  committed  a  crime. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horace  Frlerson,  Jr.,  Attorney 
General,  Xicholls  &  Nicholls,  and  Harry 
S.  Stokes,  for  appellant: 

Petitioner  is  charged  with  violation  of 
the   statute   against   extortion. 

The  petition  must  state  facts,  as  distin- 
guished from  conclusions  of  law,  so  that 
the  court  may  exercise  an  intelligent  dis- 
cretion  in  passing  upon  the   application. 

Ex  parte  White,  9  Ark.  222;  Ex  parte 
Walpole,  84  Cal.  584,  24  Pac.  308;  Ex  parte 
Voll,  41  Cal.  29;  Ex  parte  Nye,  8  Kan. 
99;  State  ex  rel.  Sherin  v.  Goss,  73  Minn. 
128,  76  N.  W.  1132;  State  ex  rel.  Distin  v. 
Ensign,  13  Neb.  260,  13  N.  W.  216;  Ex  parte 
Deny,  10  Nev.  212;  Kohl  v.  Lehlback,  160 
U.  S.  293,  40  L.  ed.  432,  16  Sup.  Ct.  Rep. 
304;  Re  Cuddy,  131  U.  S.  280,  33  L.  ed.  154, 
9  Sup.  Ct.  Rep.  703 ;  Re  Count  de  Toulouse, 
43  C.  C.  A.  42,  102  Fed.  878. 

A  person  who  is  arrested  as  a  fugitive 
from  justice,  on  the  warrant  of  the  execu- 
tive, must  be  securely  held.  He  is  there- 
fore not  entitled  to  bail. 

Ex  parte  Erwin,  7  Tex.  App.  288;  Ex 
parte  Hobbs,  82  Tex.  Crim.  Rep.  312,  40 
Am.  St.  Rep.  782,  22  S.  W.  1036;  Re  Foye, 
21  Wash.  250,  57  Pac.  826. 

The  court  could  not  properly  proceed 
with  this  investigation  under  the  writ,  in 
the  absence  of  petitioner  and  over  the  ob- 
jection of  the  state. 

Clark,  Crim.  Proc.  p.  423. 

The  copy  of  the  indictment  found  or  affi- 
davit made  before  a  magistrate  which  is 
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required  to  accompany  a  requisition  must 
be  certified  to  be  authentic  by  the  gover- 
nor of  the  state  from  which  the  person 
charged  has   fled. 

Ex  parte  Powell,  20  Fla.  800;  £x  parte 
Pfitzer,  28  Ind.  450;  Kingsbury's  Case,  106 
Biass.  223;  State  ex  rel.  Stundahl  v.  Rieh- 
ardson,  34  Minn.  116,  24  N.  W.  364;  Hib- 
ler  v.  State,  43  Tex.  197;  Ex  parte  Hart, 
28  L.R.A.  801,  11  C.  C.  A.  166,  25  U.  S.  App. 
22,  63  Fed.  249;  Re  Leary,  10  Ben.  197, 
Fed:  Cas.  No.  8,162. 

The  certificate  need  not  state  that  the 
papers  are  genuine,  but  only  that  they  are 
duly   authenticated. 

Hackney  v.  Welsh,  107  Ind.  263,  57'  Am. 
Rep.  101,  8  N.  E.  141. 

The  certificate  need  not  be  in  any  par- 
ticular form,  so  long  as  it  makes  clear  the 
fact  that  the  documents  are  what  they  pur- 
port to  be. 

Ex  parte  Sheldon,  34  Ohio  St.  319;  Ex 
parte  Dawson,  28  C.  C.  A.  364,  49  U.  S. 
App.  674,  83  Fed.  306;  Ex  parte  Dickson, 
4  Ind.  Terr.  481,  69  S.  W.  943;  Re  Man- 
chester, 6  Cal.  237;  Hibler  v.  State,  43  Tex. 
197;  Ex  parte  Camp,  8  Ohio  S.  &  C.  P. 
Dec.  681,  7  Ohio  N.  P.  614;  Johnston  v. 
Riley,  13  Ga.  97. 

As  a  governor's  duty  is  absolute,  he  may 
not,  because  of  facts  which  do  not  appear 
on  the  face  of  the  requisition,  use  his  dis- 
cretion whether  to  obey  it  or  not. 

Ex  parte  Swearingen,  13  S.  C.  74;  People 
ex  rel.  Draper  v.  Pinkerton,  17  Hunt.  199; 
Ex  parte  Van  Vleck,  6  Ohio  Dec.  Reprint,. 
636. 

The  courts  should  be  clearly  satisfied 
that  an  error  has  been  committed  by  the 
executive  who  has  caused  the  fugitive's 
arrest,  before  setting  his  act  aside. 

Ex  parte  Brown,  28  Fed.  653;  Whitten 
V.  Tomlinson,  160  U.  S.  231,  40  L.  ed.  406, 
16  Sup.  Ct.  Rep.  297;  Re  Strauss,  63  C.  C. 
A.  99,  126  Fed.  327;  Ex  parte  Dawson,  2& 
C.  C.  A.  354,  49  U.  S.  App.  674,  83  Fed. 
306;  Bruce  v.  Rayner,  62  C.  C.  A.  501, 
124  Fed.  481. 

The  general  rules  of  the  law  of  evidence 
relating  to  the  burden  of  proof,  presump- 
tions, and  the  admissibility  and  sufiSciency 
of  evidence,  are  ordinarily  applicable  to 
ha<beas   corpus  proceedings. 

Barranger  v.  Baum,  103  Ga.  466,  68  Am. 
St.  Rep.  113,  30  S.  E.  524;  People  ex  rel. 
Nubell  V.  Byrnes,  33  Hun,  98;  Re  Renshaw, 
18  S.  D.  32,  112  Am.  St.  Rep.  778,  99  N.  W. 
83;  Hyatt  v.  New  York,  188  U.  S.  691,  47 
L.  ed.  657,  23  Sup.  Ot  Rep.  456,  12  Am. 
Crim.  Rep.  311,  affirming  172  N.  Y.  176, 
60  L.R.A.  774,  92  Am.  St.  Rep.  706,  64  N.  E. 
825;  Re  Bloch,  87  Fed.  981. 

When  demand  is  made  in  due  form,  it  it^ 
the  duty  of  the  executive  on   whom  it  is- 
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made  to  receive  it,  and  he  has  no  moral 
right  to  refuse. 

Cooley's  Const.  Law,  p.  199;  Kentucky  v. 
Dennison,  24  How.  66,  16  L.  ed.  717;  Mun- 
Bey  V.  Clough,  196  U.  S.  364,  49  L.  ed.  5l5. 
25  Sup.  Ct.  Rep.  282;  Re  Moyer,  12  Idaho, 
260,  12  LJR.A.(N.S.)  227,  118  Am.  St.  Rep. 
214,  86  Pac.  897;  Barriere  v.  State,  142 
Ala.  72,  39  So.  66;  State  ex  rel.  Arnold  v. 
Justus,  84  Minn.  237,  65  L.RJ^.  325,  87  N. 
W.  770;  Ex  parte  Dickson,  4  Ind.  Terr.  481, 
69  S.  W.  943;  Vattel,  Nations,  bk.  2,  chap. 
7,  §§84,  85;  Johnston  v.  Riley,  13  Ga.  134. 

Where  the  defendant  fails  to  appear  and 
plead  to  an  indictment  for  a  mere  misde- 
meanor, his  recognizance  may  then  be 
estreated,  before  trial,  sentence,  and  issue 
of  bench   warrant. 

State  y.  Minton,  19  S.  G.  280. 

It  can  make  no  difference  that  Massee 
furnished  a  doctor's  certificate  as  excuse 
for  his  absence,  for  under  the  bond  it  was 
his  duty  to  remain  within  the  jurisdiction 
of  the  court,  and  not  to  depart  without 
leave. 

Taylor  v.  Tain  tor,  16  Wall.  366,  21  L.  ed. 
287. 

llie  principal  is  bound  to  appear  de  die  in 
diem  until  his  matter  is  finally  disposed  of. 

People  V.  Hanaw,  106  Mich.  421,  64  N.W. 
328;  Rubush  v.  State,  112  Ind.  107,  13  N.  E. 
877. 

The  fact  that  the  principal  departed  the 
court  without   license   works   a   forfeiture. 

Gom.  V.  Teevens,  143  Mass.  210,  58  Am. 
Rep.  131,  9  N.  E.  524;  2  Am.  &  Eng.  Enc. 
Law,  34. 

The  very  nature  of  the  proceeding  in  this 
case  required  -the  presence  of  the  respond- 
ent, for  without  it  the  hearing  would  have 
been  a  mere  farce  and  nullity. 

Lowndes  Gounty  v.  Leigh,  69  Miss.  754, 
13  So.  854;  Nebraska  Ghildren's  Home  Soc. 
V.  State,  67  Neb.  765,  78  N.  W.  269;  State 
V.  Jones,  32  S.  G.  683,  10  S.  E.  577. 

The  same  rules  of  evidence  apply  in 
habeas  corpus  as  in  other  matters. 

Re  Hardigan,  57  Vt.  100;  Re  Hey  ward. 
1   Sandf.  701. 

The  admission  of  the  afilidavit  of  W.  D. 
McNeil,  who  was  an  attorney  for  respond- 
ent at  the  hearing,  was  palpably  erroneous. 

Re  Reynolds,  Fed.  Gas.  No.  11,721;  State 
V.  Lyon,  1  N.  J.  L.  403;  Ex  parte  Pitts, 
35  Fla.  149,  17  So.  76. 

An  instrument  under  seal  can  be  revoked 
only  by  an  instrument  of  equal  dignity,  to 
wit.  a  sealed  instrument. 

O'Brien  v.  Boland,  166  Mass.  481,  44 
N.  E.  602:  Willard  v.  Tayloe,  8  Wall.  557, 
19  L.  ed.  501. 

The  authentication  of  the  copy  of  the  in- 
dirtment  contained  in  the  requisition  of  the 
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governor  of  Tennessee  was  conclusive,  and 
evidence  could  not  be  heard  to  disprove  it. 

Re  Manchester,  5  Gal.  237;  Hibler  v. 
State,  43  Tex.  197;  Barranger  v.  Baum,  103 
Ga.  465,  30  S.  E.  624,  68  Am.  St.  Rep.  113; 
Re  Van  Sceiver,  43  Neb.  772,  47  Am.  St. 
Rep.  730,  60  N.  W.  1037;  Kentucky  v. 
Dennison,  24  How.  106,  16  L.  ed.  729;  Rob- 
erts v.'Reilly,  116  U.  S.  95,  29  L.  ed.  549, 
6  Sup.  Gt.  Rep.  291;  Ex  parte  Reggel,  114 
U.  S.  642,  29  L.  ed.  250,  5  Sup.  Ct.  Rep.  1148, 
5  Am.  Grim.  Rep.  218;  People  ex  rel.  Nubell 
V.  Byrnes,  33  Hun,  98;  Jackson  v.  Archi- 
bald, 12  Ohio  G.  G.  155,  6  Ohio  G.  D.  533; 
Re  Lyon,  24  Wash.  L.  Rep.  679;  Re  Voor- 
hees,  32  N.  J.  L.  141. 

Messrs.  Sanders  A  Dc  Pass,  O.  C. 
Wyche,  and  John  Gary  Evans  for  re- 
spondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court : 

The  petitioner,  W.  J.  Massee,  was  ar- 
rested by  sheriff  of  Spartanburg  county 
under  the  mandate  of  his  Excellency  Gole 
L.  Blease,  governor  of  South  Garolina,  is- 
sued on  the  25th  day  of  July,  1912,  in  ac- 
cordance with  a  requisition  from  his 
Exceller"v  Ben  W.  Hooper,  governor  of  Ten- 
nessee. On  the  same  day,  upon  the  appli- 
cation of  Massee,  Hon.  T.  S.  Sease,  circuit 
judge,  issued  a  writ  of  habeas  corpus  re- 
turnable in  the  afternoon  of  that  day.  The 
sheriff  made  return  to  the  writ:  ''That  W. 
J.  Massee  is  held  in  my  custody  under 
telegram  from  Governor  Gole  L.  Blease  and 
warrant  issued  by  Magistrate  A.  H.  Kirby, 
charged  with  making  threats  and  using  du- 
ress to  induce  Robert  Williams  to  dismiss 
an  action  in  United  States  court."  The 
record  contains  this  statement  of  the  pro- 
ceedings before  Judge  Sease:  "Gounsel  for 
the  petitioner  then  moved  that  the  peti- 
tioner be  admitted  to  bail  pending  the  hear- 
ing of  the  foregoing  writ.  Gounsel  for  the 
state  objected  on  the  ground  that  the  stat- 
utory four  days*  notice  had  not  been  given. 
This  objection  was  overruled,  and  his  Honor 
passed  the  following  order  admitting  Mas- 
see  to  bail,  his  Honor  ruling  and  holding 
that  appellant  was  entitled  to  four  days' 
notice,  but  that  he  would  admit  the  peti- 
tioner to  bail  in  the  meantime."  Ac- 
cordingly, an  order  was  made  that  Mas- 
see  be  discharged  from  custody  on  giving 
bond  in  the  sum  of  $10,000,  conditioned  for 
his  appearance  before  Judge  Sease  on  the 
27th  day  of  July,  1912.  The  bond  was 
made,  and  Massee  was  discharged.  In 
the  meantime,  on  the  26th  of  July, 
Governor  Blease,  having  received  a  tele- 
gram signed  by  Governor  Hooper  stating 
that  the  requisition  had  been  signed  by 
mistake  and  was  revoked,  requested  Judge 
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Sease  to  continue  the  hearing  until  Gover- 
nor Hooper's  telegram  could  be  authenti- 
cated under  the  seal  of  the  state  of  Ten- 
nessee. An  order  was  accordingly  made 
postponing  the  hearing  until  the  7th  of  Au- 
gust, and  requiring  Massee  to  appear  in 
person  before  Judge  Sease  on  the  7th  day 
of  August  at  10:30  in  the  forenoon,  and 
continuing  the  bond  in  force  until  that 
time.  In  passing  this  order.  Judge  Sease 
considered,  without  objection  of  counsel, 
the  telegram  of  Governor  Blease  to  him,  the 
telegram  of  Governor  Hooper  to  Governor 
Blease,  and  a  telegram  from  James  B.  Cox, 
Esq.,  of  Knoxville,  to  Massee,  stating  that 
Goverhor  Hooper  had  promised  to  revoke 
the   requisition. 

Massee  did  not  appear  on  the  7th  of  Au- 
gust, pleading  illness  as  an  excuse,  and  his 
counsel  presented  a  paper,  purporting  to 
be  signed  by  Massee,  waiving  his  right 
to  be  present  at  the  habeas  corpus  pro- 
ceedings. Counsel  for  the  state  of  Ten- 
nessee objected  to  the  hearing  in  the  ab- 
sence of  the  petitioner,  on  the  grounds  "(a) 
that  the  bond  was  conditioned  upon  the 
personal  appearance  of  the  petitioner,  W. 
J.  Massee,  before  his  Honor,  and,  upon  the 
failure  of  the  petitioner  to  enter  his  appear- 
ance in  person,  the  condition  of  the  bond 
was  broken;  (b)  that  in  a  habeas  corpus 
proceeding  in  which  ex  vi  termini^  and,  aa 
the  law  directs,  the  body  of  the  petitioner 
must  be  brought  into  court,  the  personal 
appearance  of  the  petitioner  was  a  duty, 
and  not  a  personal  right  which  could  be 
waived."  Overruling  these  objections, 
Judge  Sease  proceeded  with  the  hearing, 
and  admitted  for  his  consideration  in  the 
matter  the  telegram  from  Governor  Hooper 
to  Governor  Blease  purporting  to  revoke 
the  requisition,  the  telegram  from  James 
B.  Cox,  Esq.,  to  Massee,  stating  that  Gov- 
ernor Hooper  had  promised  to  revoke  the 
requisition,  and  an  affidavit  of  W.  D.  Mc- 
Neil to  the  effect  that,  in  a  conversation 
with  him  Governor  Hooper  gave  his  reasons 
for  reinstating  the  requisition,  and  stated 
that  he  did  not  previously  sign  the  requisi- 
tion. 

In  overruling  the  objection  to  all  these 
documents,  made  on  the  ground  that  they 
were  mere  hearsay,  and  that  the  formal 
requisition  of  the  governor  of  a  state  was 
not  subject  to  collateral  attack  in  this  man- 
ner, and  that  counsel  were  taken  by  sur- 
prise, and  had  no  opportunity  to  meet  the 
statements  of  the  affidavits  of  McNeil, 
Judge  Sease  held  "that,  as  such  had  been 
introduced  before  him.  and  considered  by 
him  when  he  passed  the  order  extending  the 
time  for  the  hearing,  they  were  already  in, 
and  would  be  considered  by  him,  as  they 
were  referred  to  in  an  order  previously 
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passed  by  him  in  this  matter."  Counsel 
for  the  prosecution  then  produced  a  tele- 
gram from  Governor  Hooper  to  Governor 
Blease,  dated  July  26,  1912,  withdrawing 
th^  message  of  the  day  before  purporting 
to  revoke  the  requisition. 

Upon  this  showing,  after  argument, 
Judge  Sease  made  the  following  findings 
and  judgment:  "(1)  That  the  requisition 
is  irregular  on  its  face,  and  not  in  con- 
formity with  the  act  of  Congress  relating 
thereto,  in  that  no  copy  of  the  indictment 
found  by  the  courts  of  Tennessee,  as  re- 
quired by  law,  was  produced;  (2)  I  find, 
as  a  matter  of  fact,  that  the  requisition 
was  not  authorized  by  the  governor  of  Ten- 
nessee, but  the  same  was  issued  without  au- 
thority, and  is  therefore  null  and  void.  It 
is  therefore  ordered  and  adjudged  that  the 
prisoner,  W.  J.  Massee,  be  discharged  from 
the  custody  of  the  sheriff,  and  his  recog- 
nizance canceled  of  record,  and  that  he  ^ 
allowed  to  go  hence  without  delay." 

The  validity  of  the  requisition  from  the 
governor  of  Tennessee  depends  on  whether 
the  papers  transmitted  by  him  to  Governor 
Blease  were  made  out  as  required  by  the 
Federal  statute,  and  we  think  that  Judge 
Sease  was  clearly  in  error  in  holding  that 
they  were  on  their  face  irregular  and  de- 
fective. The  statute  provides:  "Whenever 
the  executive  authority  of  any  state  or 
territory  demands  any  person  as  a  fugi- 
tive from  justice,  of  the  executive  authority 
of  any  state  or  territory  to  which  such  per- 
son has  fled,  and  produces  a  copy  of  an  in- 
dictment found  or  an  affidavit  made  \r  Uw 
a  magistrate  of  any  state  or  territo  •. 
charging  the  person  demanded  of  havin*: 
committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has 
fled,  it  shall  be  the  dutv  of  the  executive 
authority  of  the  state  or  territory  to  which 
such  person  has  fled  to  cause  him  to  be  ar- 
rested and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  au- 
thority making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  re- 
ceive the  fugitive,  and  to  cause  the  fugi- 
tive to  be  delivered  to  such  agent  when  he 
shall  appear."  Revised  Statutes  of  United 
States,  §5278,  U.  S.  Comp.  Stat.  1(K)1,  p. 
3597.  The  objection  sustained  was  that  no 
copy  of  the  indictment  found  by  the  courts 
of  Tennessee  was  produced.  The  record 
before  us  shows  that  the  copy  of  an  indict- 
ment charging  a  crime  under  the  laws  of 
the  state  of  Tennessee  was  attached  to  th*^ 
requisition,  and  certified  therein  by  Gover- 
nor Hooper  to  be  authentic.  The  objection 
that  the  certificate  of  the  clerk  of  the  cir- 
cuit  court   stated   that   the   paper  purport- 
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ing  to  be  an  indictment  was  a  copy  of  the 
minutes  of  the  court,  and-  not  of  the  indict- 
ment, has  no  foundation.  Even  under  the 
strictest  verbal  test,  the  certificate  can  bear 
no  other  construction  than  that  the  indict- 
ment appears  in  the  minute  book,  and  that 
the  indictment  itself,  not  the  minute  book, 
was  on  file  in  the  clerk's  office.  There  can 
be  no  doubt  that  the  requisition  papers 
were  on  their  face  regular  in  every  respect. 

The  assigned  error  next  in  sequence  is 
the  admission  of  the  petitioner  to  bail 
pending  the  hearing,  without  notice  to  the 
attorneys  representing  the  prosecution. 
The  question  made  is  not  now  a  practical 
one,  for  the  bail  bond  was  taken,  and  the 
petitioner  released,  and  it  would  be  im- 
possible for  this  court  to  restore  the  status 
existing  before  the  bond  was  taken.  But 
since  the  point  is  important,  we  may  state 
our  views  of  it.  Legislation  in  respect  to 
extradition  of  fugitives  from  one  state  to 
another  being  within  the  power  of  Congress, 
the  regulations  fixed  by  Federal  statutes 
are  paramount  to  state  Constitutions  and 
statutes,  and  all  that  a  state  court  can  do 
under  habeas  corpus  proceedings  is  to  de- 
termine whether  the  conditions  prescribed 
by  the  Federal  Constitution  and  statutes 
have  been  complied  with.  If  they  have  not, 
the  court  may  release  absolutely  or  on 
bail,   according  to   its   discretion. 

The  general  rule  in  habeas  corpus  pro- 
ceedings is  well  established,  that,  pending  a 
final  hearing,  the  judge  or  court  may  ad- 
mit to  bail.  Barth  v.  Clise,  12  Wall.  400, 
20  L.  ed.  393:  Re  Kaine,  14  How.  134,  14 
L.  ed.  357.  But  extradition  laws  are  en- 
acted on  the  presumption  that  the  state 
making  the  demand  will  accord  to  the  fu- 
gitive his  right  to  bail  and  all  other  legal 
rights,  and,  when  it  is  remembered  that 
the  power  of  the  court  or  judge  under 
habeas  corpus  is  necessarily  limited  to  the 
inquiry  whether  the  conditions  of  the  Fed- 
eral laws  have  been  met,  it  seems  obvious 
that  bail  should  not  be  allowed  pending 
the  hearing,  unless  some  departufe  from  the 
Federal  law  has  been  made  to  appear.  On 
this  point  the  reasoning  of  the  Supreme 
Court  of  the  United  States  on  the  subject 
of  international  extradition  applies  with 
equal  force  to  state  extradition.  In 
Wright  v.  Henkel,  190  U.  S.  40,  47  L.  ed. 
948,  23  Sup.  Ct.  Rep.  781,  12  Am.  Crim.  Rep. 
386,  Chief  Justice  Fuller  said:  "The  de- 
manding government!  when  it  has  done  all 
that  the  treaty  and  the  law  requires  it  to 
do,  is  entitled  to  the  delivery  of  the  accused 
on  the  issue  of  the  proper  warrant,  and  the 
other  government  is  under  obligation  to 
make  the  surrender,  an  obligation  which  it 
might  be  impossible  to  fulfil  if  release  on 
bail  were  permitted.  The  enforcement  of 
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the  bond,  if  forfeited,  would  hardly  meet 
the  international  demand,  and  the  regain- 
ing of  the  custody  of  the  accused  obvious* 
ly  would  be  surrounded  with  serious  em- 
barrassment. And  the  same  reasons  which 
induced  the  language  used  in  the  statute 
would  seem  generally  applicable  to  release 
pending  examination.''  Ex  parte  Wall,  84 
Miss.  783,  38  So.  628;  Ex  parte  Hobbs,  32 
Tex.  Crim.  Rep.  312,  40  Am.  St.  Rep.  782, 
22  S.  W.  1036;  Re  Foye,  21  Wash.  250,  57 
Pac.  825;  19  Cyc.  96. 

But  under  habeas  corpus  proceedings  the 
courts  may  inquire  whether  the  prisoner 
really  falls  under  the  conditions  of  the 
Federal  statute,  that  is,  whether  he  is  sub- 
ject to  extradition.  For  example,  they  may 
ascertain  whether  the  prisoner  is  the  per- 
son charged,  whether  he  is  a  fugitive  from 
justice,  whether  the  papers  show  that  he 
was  in  the  demanding  state  at  the  time 
the  offense  was  committed,  and  whether 
the  act  charged  was  a  crime  against  the 
laws  of  the  demanding  state;  but  judicial 
inquiry  cannot  extend  to  the  motive  of  the 
proceedings.  The  Supreme  Court  of  the 
United  States,  in  Robb  v.  Connolly,  III  U. 
S.  624,  28  L.  ed.  542,  4  Sup.  Ct.  Rep.  644, 
declared  the  power  of  the  state  courts  to 
inquire,  under  the  writ  of  habeas  corpus, 
whether  the  statutes  of  the  United  States 
have  been  complied  with,  using  this  lan- 
guage: *'What  we  decide— and  the  present 
case  requires  nothing  more — is  that,  so  far 
as  the  Constitution  and  laws  of  the  United 
States  are  concerned,  it  is  competent  for 
the  courts  of  the  state  of  California,  or 
for  any  of  her  judges  having  power  under 
her  laws  to  issue  writs  of  habeas  corpus, 
to  determine,  upon  writ  of  habeas  corpus, 
whether  the  warrant  of  arrest  and  the  de- 
livery of  the  fugitive  to  the  agent  of  the 
state  of  Oregon  were  in  conformity  with 
the  statutes  of  the  United  States,  if  so, 
to  remand  him  to  the  custody  of  the  agent 
of  [the  state]  of  Oregon." 

In  Pearce  v.  Texas,  156  U.  S.  311,  39  L. 
ed.  164,  15  Sup.  Ct.  Rep.  116,  the  court  ap- 
proved of  the  action  of  the  courts  of  the 
asylum  state  in  leaving  to  the  courts  of 
the  demanding  state  the  protection  of  the 
prisoner  in  his  constitutional  rights. 

In  Hyatt  v.  New  York,  188  U.  S.  691,  47 
L.  ed.  657,  23  Sup.  Ct.  Rep.  456,  12  Am. 
Crim.  Rep.  311,  it  was  held  that  the  court 
might  discharge  the  prisoner  when  it  ap- 
peared on  the  face  of  the  extradition  papers 
that  he  was  not  in  the  demanding  state  at 
the  time  the  crime  was  committed;  but  in 
Munsey  v.  Clough,  196  U.  S.  364,  49  L.  ed. 
515,  25  Sup.  Ct.  Rep.  282,  the  court  said: 
"But  the  court  will  not  discharge  a  de* 
fendant  arrested  under  the  governor's  war- 
rant where  there  is  merely  contradictory 
50 
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evidence  on  the  subject  of  presence  in  or 
absence  from  the  state,  as. habeas  corpus  is 
not  the  proper  proceeding  to  try  the  question 
of  alibi,  or  any  question  as  to  the  guilt  or 
innocence  of  the  accused." 

The  court  held,  in  Pettibone  v.  Nichols, 
203  U.  S.  192,  51  L.  ed.  148,  27  Sup.  Ct. 
Rep.  Ill,  7  Ann.  Cas.  1047,  that  the  inquiry 
in  habeas  corpus,  whether  the  prisoner  was 
a  fugitive  from  justice,  could  not  extend 
to  an  inquiry  into  his  guilt  or  innocence, 
saying  that  "the  constitutional  and  statu- 
tory provisions  referred  to  were  based  upon 
the  theory  that,  as  between  the  states,  the 
proper  place  for  the  inquiry  into  the  ques- 
tion of  the  guilt  or  innocence  of  an  alleged 
fugitive  from  justice  is  in  the  courts  of  the 
state  where  the  oifense  is  charged  to  have 
been  committed." 

In  Pierce  v.  Creecy,  210  U.  S.  387,  62  L. 
ed.  1113,  28  Sup.  Ct.  Rep.  714,  Mr.  Justice 
Moody  lays  down  the  limitation  of  the  ju- 
dicial power  of  inquiry  in  habeas  corpus  in 
this  language:  ^This  court,  in  the  cases 
already  cited,  has  said,  somewhat  vaguely, 
but  with  as  much  precision  as  the  subject 
admits,  that  the  indictment,  in  order  to 
constitute  a  sufficient  charge  of  crime  to 
warrant  interstate  extradition,  need  show 
no  more  than  that  the  accused  was  sub- 
stantially charged  with  crime.  This  indict- 
ment meets  and  surpasses  that  standard,  and 
is  enough.  If  more  were  required,  it  would 
impose  upon  courts,  in  the  trial  of  writs 
of  habeas  corpus,  the  duty  of  a  critical  ex- 
amination of  the  laws  of  states  with  whose 
jurisprudence  and  criminal  procedure  they 
can  have  only  a  general  acquaintance. 
Such  a  duty  would  be  an  intolerable  bur- 
den, certain  to  lead  to  errors  in  decision, 
irritable  to  the  just  pride  of  the  states, 
and  fruitful  of  miscarriages  of  justice.  The 
duty  ought  not  to  be  assumed,  unless  it  is 
plainly  required  by  the  Constitution,  and, 
in  our  opinion,  there  is  nothing  in  the  letter 
or  the  spirit  of  that  instrument  which  re- 
quires or  permits  its  performance." 

These  statements  of  the  principle  in-' 
volved  by  the  tribunal  to  whose  authority, 
in  questions  of  this  kind,  all  other  courts 
must  yield,  have  made  clear  the  principle 
that  the  authority  of  the  courts  in  extradi- 
tion proceedings  does  not  extend  to  in- 
quiry into  the  motive  or  into  the  merits 
of  the  case  in  any  respect.  The  supreme 
court  of  this  state  and  other  state  courts 
of  high  authority  have  explicitly  laid  down 
the  same  limitation. 

In  Ex  parte  Swearingen,  13  S.  C.  74,  Mr. 
Justice  Mclver,  with  his  usual  force  and 
clearness,  thus  states  the  rule:  "It  seems 
to  us  that  the  true  rule  is  that  when  a 
requisition  comes  to  the  governor  of  this 
state  for  any  person  found  in  this  state, 
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which  shows  upon  its  face  that  all  the  re- 
quirements of  the  act  of  Congress  have  been 
complied  with,  it  is  the  duty  of  the  proper 
authorities  of  this  state  to  recognize  the 
statements  of  fact  made  therein  as  true, 
and  to  surrender  to  the  agent  of  the  state 
making  the  demand  the  person  demanded, 
in  the  fullest  confidence  that  he  will  re- 
ceive ample  justice  at  the  hands  of  the 
authorities  of  such  state.  The  very  fact 
that  there  is  no  mode  of  enforcing  the  per- 
formance of  the  duty  imposed  upon  the 
governor  of  the  state  upon  which  the  de- 
mand is  made,  by  mandamus  or  otherwise 
(Kentucky  v.  Dennison,  supra,  24  How.  66, 
16  L.  ed.  717),  makes  it  all  the  more  obliga- 
tory that  he  should  be  scrupulously  exact 
and  prompt  in  the  performance  of  such 
duty,  and  that  the  courts  should  not  lend 
their  aid  to  defeat  the  provisions  of  the 
Constitution  so  essential  to  the  preserva- 
tion of  that  good  will  which  ought  al- 
ways to  exist  between  sister  states,  by  de- 
manding more  than  is  required  by  the  act 
of  Congress."  Re  Sultan,  115  N.  C.  57, 
28  L.R JV.  294,  44  Am.  St.  Rep.  433,  20  S.  E. 
375;  Barranger  v.  Baum,  103  Ga.  465,  68  Am. 
St  Rep.  113,  30  S.  E.  524;  Singleton  v.  State, 
144  Ala.  104,  42  So.  23;  Ex  parte  Edwards, 
91  Miss.  621,  44  So.  827;  Bruyneel  v.  Wies, 
153  Iowa,  565,  133  N.  W.  1057.  See  also  ex- 
tended note  in  57  Am.  Dec.  395;  21  Cyc.  329. 

Another  established  and  obvious  princi- 
ple is  that,  when  the  extradition  papers 
are  regular  on  their  face,  every  intendment 
is  to  be  indulged  in  favor  of  their  validity, 
and  the  burden  is  on  the  prisoner  to  show 
that  some  one  of  the  conditions  of  extra- 
dition prescribed  by  the  statutes,  as  above 
indicated,  has  not  been  met.  Marbles  v. 
Creecy,  215  U.  S.  63,  54  L.  ed.  92,  30  Sup. 
Ct.  Rep.  32.  When  the  prisoner  has  made 
that  prima  facie  showing,  the  court  or 
judge  issuing  the  writ  may  admit  him  to 
bail  pending  the  final  hearing  on  the  writ. 

Applying  these  settled  rules,  it  is  per- 
fectly  clear  that  the  circuit  judge  erred  in 
admitting  the  prisoner  to  bail  pending  the 
final  hearing.  When  the  application  was 
made,  the  showing  before  the  judge  con- 
sisted of  the  requisition  papers  of  the  gov- 
ernor of  Tennessee,  and  the  mandate  of  the 
governor  of  South  Carolina,  all  made  out 
in  accordance  with  the  statute,  and  the 
verified  petition  of  the  prisoner.  This  peti- 
tion contained  nothing  but  statements  that 
he  intended  to  show  that,  while  the  prisoner 
had  violated  the  criminal  laws  of  Tennes- 
see, he  was  guilty  of  no  moral  wrong;  that 
the  prosecution  was  a  hardship  on  him; 
that  it  was  instituted  to  collect  a  debt,  and 
that  the  governor  of  Georgia  had  refused 
to  issue  a  requisition.  All  this  had  no 
tendency  to  show  that  the  extradition  stat- 
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ute  had  not  been  complied  with,  and  there- 
fore, under  the  principle  just  stated  and  the 
authorities  sustaining  it,  furnished  no 
ground  whatever  for  the  discharge  of  the 
prisoner  on  bail.  This  being  so,  the  law 
required  that  the  petitioner  should  be  re- 
manded to  the  custody  of  the  sheriff  to  be 
thereafter  surrendered  to  the  state  of  Ten- 
nessee, according  to  the  mandate  of  the  gov- 
ernor of  the  state  of  South  Carolina,  un- 
less, at  the  future  hearing  ordered  for  27th 
of  July,  a  successful  attack  should  be  made 
on  the  regularity  of  the  proceedings. 

It  was  further  contended,  on  appeal, 
that  the  circuit  judge  erred  in  admitting 
the  petitioner  to  bail  without  four  days' 
notice  to  the  counsel  representing  the  pros- 
ecution. The  state  statute  provided:  "When 
it  appears,  from  the  return  of  the  writ  or 
otherwise,  that  the  party  is  imprisoned  on 
a  criminal  accusation,  he  shall  not  be  dis- 
charged until  sufficient  notice  has  been  given 
to  the  attorney  general  or  circuit  solicitor, 
or  other  attorney  acting  for  the  state,  that 
he  may  appear  and  object  to  such  discharge, 
if  he  think  fit."  Wfe  are  not  now  concerned 
with  the  question  whether  a  judge  may  not 
grant  bail  in  cases  of  emergency,  when  the 
prisoner  is  entitled  to  bail,  under  the  Con- 
stitution, as  a  matter  of  course,  the  only 
question  being  as  to  the  amount.  Here,  as 
we  have  seen,  he  was  not  entitled  to  bail 
as  a  matter  of  course,  but  only  when  a 
prima  facie  showing  of  noncompliance  with 
the  requisition  statute  should  be  made,  and 
in  such  a  case,  while  the  statute  does  not 
prescribe  the  time,  its  clear  import  is  that 
counsel  shall  have  sufficient  notice  to  en- 
able them  to  resist  the  application  for  bail. 
The  time  is  in  the  discretion  of  the  circuit 
judge;  but  we  think  that  there  is  strong 
reason  for  the  position  that  it  was  error 
of  law  for  the  circuit  judge  to  grant  bail 
to  a  prisoner  held  on  extradition  proceed- 
ings, against  the  objection  of  counsel  for 
the  prosecution,  on  a  few  hours'  notice. 
As  the  court  is  not  unanimous  now  even 
on  that  point,  and  its  decision  is  not  neces- 
sary in  this  case,  it  is  left  undecided.  We 
hold  that  the  circuit  judge  was  in  error 
when  he  granted  bail,  because,  on  the  show- 
ing before  him,  the  petitioner  was  not  en- 
titled to  bail. 

The  circuit  judge  erred,  also,  in  admitting 
as  evidence  to  impeach  the  requisition  of 
the  governor  of  Tennessee,  solemnly  made 
over  his  official  signature  and  under  the 
great  seal  of  the  state,  mere  affidavits  of 
outside  persons,  to  the  effect  that  the  gov- 
ernor of  Tennessee  had  told  them  that  he 
had  not  signed  the  requisition.  No  argu- 
ment or  authority  need  be  adduced  to  show 
that  such  a  method  of  impeaching  an  official 
document  is  not  only  contrary  to  the  rules 
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of  evidence,  but  would  be  an  intolerable 
impugning  by  the  judiciary  of  the  most 
solemn  communications  between  the  highest 
executives  of  sovereign   states. 

On  the  other  hand,  the  circuit  judge  was 
clearly  right  in  considering  the  telegram 
from  Governor  Blease,  and  that  from  Gov- 
ernor Hooper  to  Governor  Blease  indicating 
a  withdrawal  of  the  requisition.  But  even 
these  telegrams  were  not  sufficient  authority 
to  warrant  the  circuit  judge's  holding  that 
the  requisition  had  been  revoked.  They 
were  of  value  only  as  justifying  a  continua- 
tion of  the  hearing  to  a  future  day,  so  as 
to  give  Governor  Hooper  an  opportunity  to 
withdraw  his  requisition  by  a  formal  com- 
munication to  Governor  Blease  to  that  im- 
port. Governor  Blease  expressed  accurately 
the  force  to  be  given  to  them  when  he  re- 
quested Judge  Sease  to  continue  the  habeas 
corpus  proceedings  until  he  could  get  the 
substance  of  the  telegrams  authenticated 
under  the  seal  of  the  state  of  Tennessee. 
This  was  no  doubt  the  view  of  the  circuit 
judge  also,  who  had  before  him,  in  addition 
to  the  documents  above  referred  to,  a  com- 
munication from  Governor  Hooper  to  Gov- 
ernor Blease  withdrawing  the  message  of 
revocation,  for  he  does  not  rest  his  order 
of  discharge  on  the  ground  that  the  requisi- 
tion had  been  withdrawn. 

The  final  question  is  whether  there  was 
error  in  considering  and  adjudicating  the 
petition,  and  discharging  the  petitioner  in 
his  absence.  The  petitioner  did  not  appear 
according  to  the  terms  of  the  bond,  but  sub- 
mitted a  physician's  affidavit  to  the  effect 
that  he  was  too  sick  to  leave  his  home,  in 
the  city  of  Macon.  Whether  this  affidavit 
was  sufficient  to  warrant  a  further  contin- 
uance would  have  been  in  the  discretion  of 
the  circuit  judge,  if  the  petitioner  had  been 
properly  discharged;  but  the  principle  is 
well  settled  in  this  state  that,  when  an  ac- 
cused person  gives  bail  for  his  appearance 
at  a  future  time  for  the  adjudication  of  the 
question  whether  his  body  shall  be  held  in 
custody  or  released,  he  cannot  have  his  right 
to  discharge  adjudicated,  unless  he  is  ac- 
tually in  the  presence  of  the  court,  or  in  the 
custody  of  an  officer  subject  to  the  court's 
order.  If  he  fails  to  appear  without  legal 
excuse,  his  bail  will  be  forfeited,  and  his  ap- 
plication for  the  inquiry  as  to  the  legality 
of  his  arrest  and  detention  will  be  consid- 
ered abandoned.  If  he  offers  sufficient  ex- 
cuse for  not  appearing,  then  the  cause  must 
be  continued  until  it  is  possible  for  him  to 
appear.  In  habeas  corpus  proceedings,  the 
whole  matter  before  the  judicial  officer  is 
whether  the  accused  shall  be  released  or  re- 
manded to  custody.  Unless  he  is  present  in 
person  or  subject  to  the  order  of  the  court, 
it  is  manifest  the  court  cannot  make  effee- 
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tiv«  its  judgment  against  the  person.  A 
preliminary  hearing  demanded  by  the  pris- 
oner falls  under  the  same  principle.  In  con- 
sidering the  point,  as  applied  to  a  prelim- 
inary hearing,  the  court  said,  in  State  v. 
Rabens,  79  S.  0.  642,  60  S.  E.  442,  1110,  14 
Ann.  Cas.  968:  "A  preliminary  examination 
must  have  one  of  three  results,  dependent  on 
the  decision  of  the  magistrate:  The  dis- 
charge of  the  defendant;  the  taking  of  bail 
for  his  appearance  to  answer  the  indictment; 
or  his  imprisonment.  It  may  be  the  magis- 
trate, in  the  absence  of  the  defendant,  could 
adjudge  his  discharge;  but  to  take  bail  from 
the  defendant  or  commit  him  to  jail,  it  was 
manifestly  necessary  for  him  to  be  present 
in  person.  The  defendant  could  not  demand 
that  the  magistrate  go  through  the  empty 
form  of  conducting  an  examination  which 
could  have  no  efficient  result.  By  failing 
to  appear  in  person,  he  had  forfeited  the 
recognizance  (State  v.  Minton,  19  S.  C.  280), 
and  he  waived  his  preliminary  examination 
when,  by  voluntary  absence,  he  made  it  im- 
possible for  the  magistrate  to  enforce  his 
judgment." 

The  judgment  of  this  court  is  that  the 
order  of  Judge  Sease  be  reversed,  and  that 
the  petitioner  be  required  to  appear  in  per- 
son before  Judge  Sease  on  a  day  to  be 
designated  by  him,  and  that  he  then  be 
remanded  to  the  custody  of  the  sheriff  of 
Spartanburg  county  to  be  surrendered  to 
the  proper  officer  of  the  state  of  Tennessee, 
unless  it  shall  officially  appear  that  the  re- 
quisition of  the .  governor  of  Tennessee  or 
the  mandate  of  the  governor  of  the  state  of 
South  Carolina  has  been  revoked. 

Reversed. 

Gary,  Ch.  J.,  and  Hydrlck,  Watts,  and 
Fraser,  JJ.,  concur. 

Petition  for  rehearing  denied  August  25, 
1913. 


TEXXESSEE  SUPREME  COURT. 

G.  WORTHEN  AGEE  et  al.,  Appts., 

v. 

D.  D.  SAUNDERS,  Exr.,  etc.,  of  Mrs.  Kate 
Saunders  Agee,  Deceased. 

(127  Tenn.  680,  167  S.  W.  64.) 

Executor  and  administrator  —  life  in- 
surance money  —  year's  support. 

Under   a  statute  making   life  insurance 


distributable  according  to  the  law  of  dis- 
tribution, free  from  the  claims  of  creditors, 
it  cannot  be  subjected  to  the  year's  support 
of  the  widow,  which,  by  statute,  is  to  be 
set  apart  out  of  the  money  on  hand  or  due, 
or  other  assets. 

(May  17,  1913.) 

APPEAL  by  complainants  from  a  decree 
of  the  Chancery  Court  for  Shelby 
County  allowing  a  year's  support  to  the 
executor  of  the  widow  of  George  W.  Agee, 
deceased,  out  of  the  proceeds  of  certain  life 
insurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fltzhngh  St  Bi^gs  and  Thomas 
A.  Evans  for  appellants. 

Mr.  li.  B.  McFarland,  for  appellee: 

Life  insurance  money,  collected  by  the 
administrator  of  the  estate  of  the  insured, 
on  policy  payable  to  his  representatives,  is 
subject  to  be  set  aside  for  yearns  allowance, 
\7here  this  is  the  only  asset  of  the  deceased, 
or  personalty  from  which  the  year's  allow- 
ance could  have  been  made. 

Woerner,  Am.  Law  of  Administration.  G, 
77;  Sanderlin  v.  Sanderlin,  1  Swan,  441; 
Graham  v.  Stull,  92  Tenn.  673,  21  L.R.A.  241, 
22  S.  W.  738;  Rose  v.  Wortham,  95  Tenn. 
605,  30  L.R.A.  609,  32  S.  W.  458. 

Proceeds  of  such  policies,  payable  to  per- 
sonal representatives,  are  simply  personal 
assets  of  the  estate,  and  have  the  same  legal 
status  as  other  personal  assets,  with  this 
exception, — ^they  are  not  subject  to  the 
debts  of  the  husband. 

State  v.  Anderson,  16  Lea,  338;  Gosling 
V.  Caldwell,  1  Lea,  454,  27  Am.  Rep.  774; 
Rhea  v.  Greer,  86  Tenn.  69,  5  S.  W.  695; 
Hardison  v.  Billington,  14  Lea,  346;  Harvey 
v.  Harrison,  89  Tenn.  470,  14  S.  W.  1083. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

George  W.  Agee  died  intestate,  on  Octo- 
ber 9,  1908,  in  Memphis,  Tennessee,  leaving 
the  complainants  as  his  only  children,  and 
Mrs.  Kate  Saunders  Agee  as  his  widow. 
She  qualified  as  his  administratrix,  and  has 
since  died,  and  the  defendant,  D.  D.  Saun- 
ders, has  qualified  as  her  executor.  Mrs. 
Kate  Saunders  Agee,  as  the  widow  of  George 
W.  Agee,  applied  to  the  probate  court  of 
Shelby  county  for  the  appointment  of  com- 
missioners to  set  apart  to  her  a  year's  sup- 
port under  the  statute  applicable  to  that 
I  subject.    The  deceased  left  no  property,  ex- 


yote.  —  Widow's  rigTU  to  year's  support 
or  allowance  out  of  insurance 
money. 

Generally  as  to  the  widow's  right  to  pro- 
ceeds of  insurance  on  her  deceased  husband's 
life,  payable  to  himself  or  his  executors  or 
46  L.R.A.(N.S.) 


administrators,  see  the  note  to  Burdett  v. 
Burdett,  35  L.R.A.(N.S.)   964. 

As  to  the  widow's  right  to  a  year's  sup- 
port or  allowance  out  of  a  fund  recovered 
for  the  negligent  killing  of  her  husband,  see 
the  note  to  Broadnax  v.  Broadnax,  42 
L.R.A.(N.S.)    725. 
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cept  two  insurance  policies,  one  of  which 
was  payable  to  the  widow,  and  therefore 
belonged  to  her,  and  the  other  payable  to 
his  estate.  The  commissioners  set  apart  to 
the  widow  for  her  year's  support  $3,000  out 
of  the  policy  which  was  made  payable  to 
the  estate.  At  the  date  of  the  death  of  tlie 
intestate  there  was  due  on  this  policy 
$5,749,  which  was  paid  to  the  administra- 
trix, and  out  of  this  she  appropriated  the 
$3,000  set  apart  to  her  by  the  commission- 
ers  as  aforesaid.  The  residue  was  divided 
equally  between  the  two  children  and  her- 
self as  distributees;  the  former  reserving 
the  right  to  sue  for  and  recover  their  one 
third  portion  of  the  amount  which  she  had 
retained  for  her  year's  support. 
9  The  foregoing  is  the  substance  of  an 
bgreed  case  submitted  to  the  chancellor.  He 
decreed  in  favor  of  the  defendant,  and  the 
complainants  appealed  to  this  court. 

The  question  submitted  is  whether  the 
insurance  policy  was  properly  applied  to  the 
payment  of  the  year's  support.  We  are  of 
the  opinion  that  it  could  not  be  so  used, 
and  that  the  chancellor's  decree  was  erro- 
neous, and  should  be  reversed,  for  the  fol- 
lowing reasons: 

Our  statute  upon  the  subject  of  the  year's 
support  reads: 

"Upon  the  application  of  the  widow  of 
an  intestate,  or  of  a  widow  who  dissents 
from  her  husband's  will,  the  county  court 
shall  appoint  three  freeholders,  unconnected 
with  her  either  by  consanguinity  or  affinity, 
who,  being  first  duly  sworn  to  act  impar- 
tially, shall  set  apart  so  much  of  the  crop, 
stock,  provisions,  moneys  on  hand  or  due,  or 
other  assets,  as  may  be  necessary  for  the 


While  the  few  decisions  on  this  question 
reach  a  result  contrary  to  that  in  Agee 
V.  Saundebs,  they  in  no  way  militate 
against  it,  as  they  involve  statutes  quite 
different  from  that  governing  the  Agee 
Case. 

In  Re  Miller,  121  Cal.  353,  53  Pac.  906, 
the  court  set  aside  to  the  widow  the  pro- 
ceeds of  a  policy  on  the  life  of  her  deceased 
husband,  under  a  statute  providing  for  the 
setting  aside  to  the  surviving  husband  or 
wife  all  the  property  exempt  from  execu- 
tion, apparently  the  only  question  being 
whether  the  policy  was  exempt,  and  the 
court  holding  that  the  fact  that  it  was  pay- 
able to  the'  insured's  executor  or  adminis- 
trator did  not  affect  its  exemption  under  a 
statute  exempting  all  moneys  and  benefits 
in  any  manner  growing  out  of  any  life  in- 
surance on  the  life  of  the  debtor. 

Likewise  in  McLean  v.  Martin,  155  Ala. 
208,  45  So.  295,  it  was  contended  that  a 
policy  of  insurance  payable  to  the  husband's 
estate  did  not  constitute  a  part  of  the  per- 
sonal property  belonging  to  the  decedent  at 
the  time  of  his  death,  and  that  therefore 
it  could  not  be  set  apart  as  exempt  for  the 
46  L.R.A.(N.S.) 


support  of  such  widow  and  her  family  until 
the  expiration  of  one  year  after  the  decease 
of  her  husband."   Shannon's  Code,  §  4020. 

The  statute  upon  the  subject  of  life  in- 
surance reads: 

"A  life  insurance  effected  by  a  husband 
on  his  own  life  shall  inure  to  the  benefit  of 
the  widow  and  next  of  kin,  to  be  distributed 
as  personal  property,  free  from  the  claims 
of  his  creditors."    Shannon's  Code,  §  4030. 

There  is  another  section  to  the  same  pur- 
port, which  reads  as  follows: 

"Any  life  insurance  effected  by  a  husband 
on  his  own  life  shall,  in  case  of  his  death, 
inure  to  the  benefit  of  his  widow  and  chil- 
dren; and  the  money  thence  arising  dhall 
be  divided  between  them  according  to  the 
law  of  distributions,  without  being  in  any 
manner  subject  to  the  debts  of  the  husband, 
whether  by  attachment,  execution,  pr  other- 
wise."  Shannon's  Code,  §  4231. 

An  insurance  policy  so  left  is,  according 
to  these  sections,  exempt  property.  Such 
property  is  not  assets.  The  term  "assets", 
is  defined  in  our  Code  by  exclusion  as  fol- 
lows: "Every  debtor's  property,  except  such 
as  may  be  specially  exempt  by  law,  is  as- 
sets for  the  satisfaction  of  all  his  just 
debts."  Shannon's  Code,  §  3985.  The  term 
"assets,"  therefore,  under  our  law  of  ad- 
ministration, means,  in  its  largest  sense, 
property  subject  to  the  payment  of  the 
debts  of  the  decedent.  It  is  divided  into 
personal  assets  and  real  assets.  There  is 
another  division  also,  known  as  equitable 
assets.  Personal  assets  are  those  which  go 
into  the  hand  of  the  administrator  for  the 
payment  of  debts,  and  this  is  the  class  re- 
ferred to  in  §  4020.    Real  assets  consist  of 


use  of  the  widow;  but  the  court  pointed  out 
that  the  statute  declared  "things  in  ac- 
tion" to  be  personal  property,  and  that 
therefore,  since  an  insurance  policy  was  a 
chose  in  action,  the  proceeds  thereof  became 
a  part  of  the  estate,  and  could  therefore  be 
set  aside  to  the  widow  under  the  exemp- 
tion law. 

Without  disclosing  the  language  of  the 
statutory  provisions,  the  court  in  Meyer  v. 
Meyer,  25  S.  D.  596,  127  N.  W.  595,  held 
that  although  a  policy  of  insurance  made 
payable  to  the  insured  or  to  his  adminis- 
trators, executors,  or  assigns  might  be  dis- 
posed of  by  will  under  the  statute,  it  was 
nevertheless  subject  to  the  statutory  allow- 
ance of  the  surviving  wife  and  minor  chil- 
dren under  another  provision,  and  took 
precedence  over  a  specific  bequest.  So,  it 
seems  that  the  proceeds  of  life  insurance 
fall  within  the  general  rule  announced  in 
18  Cyc.  386,  that  the  statutory  allowance 
comes  from  all  personalty  belonging  unqual- 
ifiedly to  the  decedent,  notwithstanding 
specific   or  general  bequests   elsewhere. 

L.  A.  W. 
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land,  which  must  be  subjected  by  special 
proceedings.  Equitable  assets  may  be  either 
real  or  personal,  but  require  the  aid  of  a 
court  of  equity  for  their  subjection,  owing 
to  their  nature,  usually  based  on  some  pro- 
vision in  a  will. 

It  is  perceived  that  under  §  4020  the  year's 
support  must  be  taken  out  of  *'the  crops, 
stock,  provisions,  moneys  on  hand  or  due, 
or  other  assets.'' 

Since  an  exempt  insurance  policy  is  not 
assets,  it  does  not  fall  within  the  terms  of 
the  statute. 

This  reasoning  is  not  impaired  by  the  fact 
that  an  administrator,  after  the  debts  are 
paid,  must  pay  to  the  distributees  any  of 
the  assets  left  in  his  hands,  and  that  the 
duty  also  devolves  upon  him  to  collect  an 
insurance  policy  payable  as  the  one  involved 
in  the  present  case,  and  that  he  must  dis- 
tribute the  amount  collected  between  the 
widow  and  children  as  distributees  of  the 
estate.  Both  funds  are  subject  to  distribu- 
tion, but  both  are  not  assets.  One  falls 
under  the  designation  of  assets  left  over 
after  the  payment  of  debts ;  the  other,  under 
the  heading  of  exempt  property,  which  is 
not  subject  to  debts.  The  latter  must  be 
distributed  as  soon  as  collected,  without  re- 
gard to  debts.  The  year's  support  must  be 
taken  out  of  the  assets,  not  out  of  the 
exempt  property. 

The  subject  is  further  illustrated  by  § 
4023  of  Shannon's  Code,  which  is  as  fol- 
lows: **The  property  exempt  by  law  from 
execution  shall,  on  the  death  of  the  hus- 
band, be  exempt  from  execution  in  the  hands 
of,  and  be  vested  in,  the  widow,  without 
regard  to  the  size  or  solvency  of  the  estate 
of  the  deceased,  for  herself  and  in  trust  for 
the  benefit  of  the  children  of  the  deceased, 
or  of  the  widow,  or  of  both,  and  shall  not 
go  to  the  executor  or  administrator;  and, 
in  case  there  be  no  widow,  and  the  estate 
be  either  solvent  or  insolvent,  such  prop- 
erty shall  be  exempt  for  the  benefit  of  the 
minor  children  under  fifteen."  This  refers 
to  certain  articles  of  personal  property  speci- 
fied in  our  statutes  for  the  benefit  of  heads 
of  families.  No  reason  appears  why  prop- 
erty of  this  class  might  not  be  invaded  for 
the  purpose  of  setting  aside  the  year's  sup- 
port equally  as  well  as  an  exempt  insurance 
fund.  The  effect  of  holding  that  either  class 
of  exemptions  could  be  so  used  would  be  to 
reduce  exemptions  to  two  classes,  while  our 
statutes  provide  for  three,  viz.,  the  year's 
support,  the  items  of  exempt  personal  prop- 
erty, and  the  insurance  fund.  If  such  con- 
struction were  permitted,  it  would  always 
be  insisted  by  creditors  that  the  year's  sup- 
port should  be  taken  out  of  one  or  the  other 
of  the  two  latter  classes  of  exemptions, 
thereby  causing  two  to  coalesce  and  thus 
46  L.R.A.(N.S.) 


serve  the  creditor^  at  the  expense  of  the 
widow  and  children, — a  kind  of  marshal- 
ing in  favor  of  creditors  against  the  bene- 
ficiaries under  our  exemption  statutes,  there- 
by defeating  the  letter  as  well  as  the  spirit 
of  the  statute.  This  would  not  be  per- 
mitted in  a  court  of  equity,  if  that  court 
could  obtain  control  of  the  property  in  any 
particular  case;  but  in  most  instances  the 
matter  would  rest  wholly  within  the  juris- 
diction of  the  probate  court,  where,  under 
the  operation  of  the  rule  insisted  on,  there 
would  necessarily  occur  daily  evasions  of 
the  exemption  laws. 

A  decree  will  be  entered  in  accordance 
with  this  opinion.  The  defendant  will  pay 
the  cost  of  the  cause. 


WISCONSIN  SUPREMK  COURT. 

RE  DETERMINATION  OF  INHERIT- 
ANCE  TAX  ON  ESTATE  OF  JOSEPH 
DESSERT,  Deceased. 


STATE  OF  WISCONSIN  et  al.,  Appts., 

V. 

HENRY  M.  THOMPSON  et  al.,  Respta. 
(—  Wis.  — ,  142  N.  W.  647.) 

Tax  —  succession  —  gift  by  aged  person. 

That  a  man  has  reached  the  age  of  eighty- 
six  years  when  he  makes  a  substantial  gift 
of  property  to  his  child  does  not,  if  he  was 
sound  in  mind  and  body,  show  that  it  was 
made  in  contemplation  of  death,  so  as  to 
bring  it  within  the  operation  of  a  statute 
imposing  succession  taxes. 

(Siebecker,  J.,  dissents.) 

(May  31,  1913.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  defendants*  favor  as  to  part  of  the  claim 
in  a  proceeding  to  fix  the  inheritance  tax 

Note.  —  Succession  tax  upon  gift  in  con- 
templation of  death. 

In  many  jurisdictions  the  statutes  do  not 
confine  their  operation  to  testamentary 
gifts  or  successions  ah  intestato^  but  ex- 
pressly extend  to  at  least  two  other  forms 
of  gifts;  namely,  gifts  in  contemplation  of 
death,  which  is  the  subject  of  the  present 
note,  supplementing  the  earlier  note  on  the 
same  question  appended  to  Re  Benton,  18 
L.R.A.(N.S.)  458;  and,  second,  to  transferri 
made  or  intended  to  take  effect  upon  *the 
death  of  the  grantor.  The  cases  involving 
this  latter  part  are  collected  in  the  note  to 
Keeney  v.  The  Comptroller,  38  L.R.A.(N.S.) 
1139. 

As  said  in  37  Cyc.  1567,  these  provisions 
are  intended  to  prevent  evasions  of  the  in- 
heritance tax  by  distributions  of  property 
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upon  the  estate  of  Joseph  Dessert,  deceased. 
A£Srmed. 

Statement  by  Barnes,  J.: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  for  Milwaukee  county  deter- 
mining the  amount  of  inheritance  tax  pay- 
able by  the  estate  of  Joseph  Dessert,  de- 
ceased. The  county  court  determined  that 
the  value  of  the  estate,  including  gifts  made 
in  contemplation  of  death,  was  $711,404.62; 
that  the  clear  value  of  the  estate  at  the 
time  of  Mr.  Dessert's  death  was  $709,704.12; 
And  that  the  amount  of  inheritance  tax  pay- 
able thereon  was  $17,208.12.  The  executors 
appealed  from  this  determination  to  the  cir- 
cuit court.  By  agreement  of  the  parties  the 
appeal  was  heard  on  the  evidence  taken  in 


the  county  court.  The  circuit  court  reversed 
the  determination  made  by  the  county  court 
and  made  findings  of  fact  and  conclusions 
of  law,  of  which  the  following  is  an  epito- 
me: The  deceased  at  the  time  of  his  death 
in  December,  1910,  was  ninety-two  years  of 
age.  He  made  his  will  April  2,  1891,  which 
will  provided  for  certain  specific  bequests 
aggregating  $7,700,  and  devised  and  be- 
queathed the  remainder  of  his  estate  to 
Stella  D.  Thompson,  the  only  child  of  the 
testator.  The  property  which  she  took 
under  the  will,  after  the  payment  of  ad- 
ministration expenses,  was  of  the  appraised 
value  of  $207,341.37.  Prior  to  1904  the  de- 
ceased was  actively  engaged  in  the  lumber 
business  at  Mosinee  for  many  years.  In 
the  spring  of  that  year  he  removed  to  Mil- 


among  the  members  of  a  family  or  others 
just  l^fore  death  of  the  owner;  and  whether 
or  not  a  transfer  is  deemed  to  have  been 
made  in  contemplation  of  death  is  a  ques- 
tion of  fact  in  the  determination  of  which 
the  donor's  age,  his  physical  condition  at 
the  time,  and  the  length  of  time  he  actually 
survives,  should  be  taken  into  account. 

It  is  shown  in  the  earlier  note  in  18 
L.R.A.(N.S.)  468,  that  a  gift  made  with  the 
consciousness  that  death  is  Impending  will 
be  deemed  to  have  been  made  in  contem- 
plation of  death,  irrespective  of  whether  it 
is  a  gift  causa  mortis ^  or  a  gift  inter  vixx)s 
in  view  of  such  impending  death.  That 
note  further  shows  that  this  is  particularly 
the  view  in  Illinois,  and  that  while  some 
of  the  New  York  courts  took  the  same  view, 
others  held  that  the  statute  applies  only 
to  gifts  causa  mortis;  but  that  the  latter 
courts,  notwithstanding  this,  reached  con- 
clusions that  would  have  been  reached  un- 
der the  Illinois  rule  by  apparently  regard- 
ing any  gift  made  in  extremis  as  a  gift 
causa  mortis,  or  by  holding  that  in  any 
event  a  gift,  even  if  inter  vivos,  was  subject 
to  a  tax  if  made  and  received  with  the  in- 
tent and  for  the  purpose  of  evading  the 
provisions  of  the  transfer  tax  act. 

But  in  the  New  York  case  of  Re  Palmer. 
117  App.  Div.  360,  102  N.  Y.  Supp.  236^ 
Smith,  J.,  expressly  indorsing  the  Illinois 
view,  held  that  the  words,  "in  contempla- 
tion of  death,"  as  used  in  the  statute,  em- 
braced gifts  "inter  vivos"  as  well  as  causa 
mortis,  and  therefore  held  the  provision 
applic&ble  where  a  decedent  who  was  ill  of 
a  lingering  disease  which  affected  both  his 
mind  and  body  assigned  all  his  property, 
about  three  months  prior  to  his  death,  to 
a  son  in  trust  for  the  widow  and  next  of 
kin.  One  judge'  dissented  and  two  con- 
curred in  the  result  that  the  property  was 
taxable,  but  declared  it  unnecessary  to  hold 
that  the  gift  was  made  in  contemplation  of 
death. 

And  regarding  the  Palmer  Case  as  hold- 
ing that  the  statute  embraces  gifts  inter 
vivos  made  in  contemplation  of  death,  the 
court  iiPRe  Price,  62  Misc.  149,  116  N.  Y. 
Supp.  283,  indorsed  the  doctrine  of  the 
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former  case,  and  therefore  held  that  the  pro- 
vision applies  where  a  man  seventy-six 
years  of  age  who  for  two  years  had  been 
under  medical  treatment,  some  of  the  time 
in  hospitals  and  sanitariums,  conveyed  all 
of  his  real  estate  to  his  adopted  son  ten 
days  before  his  death,  stating  to  his  at- 
torney at  the  time  that  he  did  not  know 
when  his  ailment  would  take  a  turn  for  the 
worse,  and  explaining  that  he  desired  to 
make  such  disposition  of  his  property  as 
would  save  his  son  the  annoyance  of  the 
will  contest. 

In  People  v.  Burkhalter,  247  111.  600,  93 
N.  E.  379,  139  Am.  St.  Rep.  351,  the  court 
states  in  a  general  way  that  an  owner  may 
give  away  or  otherwise  dispose  of  his  prop- 
erty or  any  part  of  it  in  any  manner  he 
sees  fit,  and  if  such  disposition  takes  effect 
in  possession  and  enjoyment  during  his  life- 
time it  will  not  be  subject  to  an  inherit- 
ance tax  unless  ■  made  in  contemplation  of 
his  death.  In  this  case  the  court  held  that 
the  statutory  provisioh  did  not  applyl  inas- 
much as  the  gift  was  not  made  in  contem- 
plation of  death,  but  was  made  in  considera- 
tion of  the  donee's  contract  to  care  for  the 
donor's  daughter  during  her  life. 

As  to  the  applicability  of  the  succession 
tax  acts  to  property  conveyed,  or  agreed  to 
be  conveyed,  in  consideration  of  the  sup- 
port of  the  grantor  during  his  life,  see  the 
note  to  Re  Lamb,  18  L.R.A.(N.S.)  226. 

The  case  of  State  v.  Pabst,  139  Wis.  561, 
121  N.  W.  351;  is  sufficiently  set  out  in  Re 
Dessert* 

In  Re'  Bullen,  143  Wis.  612,  128  N.  W. 
109,  139  Am.  St.  Rep.  1114,  the  transfer 
did  not  take  effect  until  after  the  death  of 
the  donor,  and  the  court  summarily  declared 
that  the  transfer  was  made  in  contempla- 
tion of  death,  and  was  also  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after 
such  death,  thus  it  seems  inadvertently 
creating  the  inference  that  it  does  not  re- 
gard the  two  provisions  as  mutually  ex- 
clusive, but  regards  the  provision  as  to 
transfers  in  contemplation  of  death  suffi- 
ciently broad  to  include,  among  others, 
transfers  intended  to  take  effect  at  or  after 
such  death.  L.  A.  W. 
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waukee  and  ceased  to  take  an  active  interest 
in  his  business;  the  same  being  thereafter 
attended  to  by  his  son-in-law,  Henry  M. 
Thompson.  The  deceased  made  his  home 
with  his  daughter  the  last  twenty-two  years 
of  his  life,  during  which  time  he  did  not 
contribute  anything  towards  the  mainte- 
nance of  the  household  or  pay  anything  for 
the  accommodations  which  he  received  there. 
For  more  than  ten  years  prior  to  Septem- 
ber 10,  1910,  he  was  in  continuous  good 
health  and  his  mental  faculties  were  in  no 
way  impaired.  His  physical  and  mental 
condition  during  this  period  was  unusual 
for  a  man  of  his  age,  and  there  is  no  evi- 
dence of  any  condition,  except  age,  which 
suggests  that  he  had  any  reason  to  believe 
or  Ruspect  at  any  time  prior  to  a  few  days 
before  his  death  that  death  might  be  immi- 
nent or  impending.  The  deceased  maintained 
an  active  interest  in  things  generally  until 
the  first  part  of  .September,  1910,  at  which 
time  he  was  overtaken  with  a  seemingly 
slight  indisposition,  which  marked  a  change 
in  his  condition,  and  after  which  he  grad- 
ually declined  until  he  died,  having  acute 
symptoms  for  only  a  few  days  prior  to  his 
death.  During  his  lifetime  the  testator 
made  gifts  to  Stella  D.  Thompson  and  to 
her  husband  as  follows: 


July    6, 1903  To      Mr.      Thompson, 

cash    $     6,500  00 

Dec.  25.  1005  To  Mr.  Thomnson.  76 

shares  of  stock  Elk- 
horn  libr.  Co.,  face 
value  $7,500,  actaal 
value    15.000  00 

Dec.  25, 1905  To     Mrs.     Stella      D. 

Thompson,  75  nhares 
of  stock  of  Elkho'rn 
Lbr.  Co.,  par  value 
17,500.- actual  value     15,000  00 

July    1, 1906  To     Mrs.     Thompson. 

socnritlps  of  the 
value  of    229,971  29 

Feb.  11, 1907  To      Mr.      Thompson, 

cash    5,000  00 

Feb.  24.  1907  To      Mr.      Thompson, 

cash   7,100  00 

Dec.  25, 1907  To      Mrs.     Thompson. 

stock  of  Dessert 
Redwood  Co.,  813 
shares,  par  value 
181.300,  actual  value  175,852  00 

Feb.  21,  1908  To      Mr.      Thompson, 

cash   6,000  00 

June    5, 1909  To     Mr.      Thompson, 

cash    4,000  00 

Nov.  27,  1909  To     Mrs.     Thompson, 

cash    12,000  00 

Oct.  26,  1910  To     Mrs.     Thompson. 

cash    12,000  00 

Dec.  14, 1910  To     Mrs.     Thompson, 

cash   6.000  00 

Total  amount  of  gifts  prior  to  death  $404,423  20 

The  gifts  made  as  of  December  25,  1905 
and  1907,  were  declared  to  be  Christmas 
presents  at  the  time  they  were  made.  The 
stocks  were  actually  transferred  on  the 
books  of  the  corporation  two  days  later. 
As  soon  as  the  gifts  of  the  securities  were 
made  they  were  turned  over  to  Mrs.  Thomp- 
son, und  deceased  never  received,  either 
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directly  or  indirectly,  any  profit  or  advan- 
tage therefrom  or  exercised  any  control  over 
them.  The  same  is  true  in  reference  to  the 
corporation  stocks.  None  of  the  transfers 
of  the  property  of  the  deceased  were  made 
in  contemplation  of  the  death  of  the  donor, 
nor  were  they  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such 
death,  except  as  to  the  gifts  of  October  26th 
and  December  14th  aggregating  $18,000,  in 
reference  to  which  no  contention  was  made 
by  the  appellants.  In  determining  the  value 
of  the  estate  of  the  deceased  and  the  amount 
thereof  and  of  the  property  transferred  by 
the  deceased  prior  to  his  death,  the  transfers 
of  which  are  subject  to  an  inheritance  tax, 
the  sum  of  $476,423.29  in  gifts  should  be 
excluded,  and  the  transfer  of  the  property 
which  was  the  subject  of  said  gifts  is  not 
subject  to  any  transfer  tax  under  the  laws 
of  Wisconsin,  except  the  two  items  amoimt- 
ing  to  $18,000  above  referred  to.  As  a  con- 
clusion of  law  the  court  found  that  the 
appellants  were  entitled  to  judgment,  and 
that  the  value  of  the  estate  of  the  deceased 
for  the  purpose  of  determining  the  inherit- 
ance tax  thereon  is  $234,741.87,  and  further 
adjudged  that  the  clear  value  of  said  estate 
as  of  the  date  of  the  death  of  the  testator, 
after  proper  deductions,  is  $233,041.37;  that 
the  transfers  of  gifts,  legacies,  and  devises 
aggregating  $225,341.37  to  Stella  D.  Thomp- 
son are  subject  to  the  payment  of  an  in- 
heritance tax.  The  amount  of  such  tax 
was  adjudged  to  be  $4,723.54,  instead  of 
$17,208.12  found  by  the  county  court.  From 
this  judgment  the  state  of  Wisconsin  and 
the  county  of  Milwaukee  prosecute  this  ap- 
peal. 

Messrs.  W.  C.  Owen,  Attorney  General, 
Walter  Drew,  and  Edward  Yockey,  for 

appellants : 

The  facts  show  that  these  gifts  were  made 
in  contemplation  of  the  death  of  donor. 

The  burden  of  showing  expressly  that  a 
gift  is  made  in  contemplation  of  death  is 
not  upon  the  state. 

Re  Palmer,  117  App.  Div.  360,  102  N.  Y. 
Supp.  236. 

i?he  statute  is  valid. 

Nunnemacher  v.  State,  129  Wis.  100,  9 
L.R.A.(N.S.)  121,  108  N.  W.  627,  9  Ann.  Cas. 
711;  Deals  v.  State,  139  Wis.  644,  121  N.  W. 
347;  State  v.  Pabst,  139  Wis.  561,  121  N. 
W.  351;  State  v.  Bullen,  143  Wis.  512,  139 
Am.  St.  Rep.  1114,  128  N.  W.  109. 

The  gifts  are  taxable  under  the  law  of 
this  state. 

State  V.  Pabst,  139  W^is.  561,  121  N.  W. 
351;  Re  Palmer,  117  App.  Div.  360,  102  N. 
Y.  Supp.  236;  Re  Loewi,  75  Misc.  57,  134 
N".  Y.  Supp".  670;  Rosenthal  v.  People,  211 
111.  306,  71  N.  E.  1121;  Merrifield  v.  People, 


1913. 


Kb  DESSEBT. 


793 


212  111.  400,  72  N.  E.  446;  Re  Benton,  234 
111.  36G,  18  L.R.A.(X.S.)  458,  84  N.  E.  1026, 
14  Ann.  Cas.  107;  Re  Price,  62  Misc.  149, 
110  N.  Y.  Supp.  283. 

^fr.  John  Harrington  also  for  appel- 
lants. 

Mr.  Lawrence  A.  Olwell,  for  respond- 
ents: 

The  question  of  whether  the  gifts  under 
consideration  were  made  in  contemplation 
of  death  is  a  question  of  fact  of  which  the 
finding  of  the  trial  court  is  final. 

People  V.  Kelley,  218  111.  609,  75  N.  E. 
1038;  Re  Bullard,  76  App.  Div.  207,  78  N. 
Y.  Supp.  491,  affirming  37  Misc.  663,  76  N.  Y. 
Snpp.  309;  Re  Thome,  162  N.  Y.  238,  56 
X.  E.  625,  44  App.  Div.  8,  60  N.  Y.  Supp. 
419;  Keilly  v.  Severson,  149  Wis.  251,  135 
X.  W.  875;  Hubbard  v.  Ferry,  141  Wis.  17, 
135  Am.  St.  Rep.  27,  123  N.  W.  142;  Kola 
I, umber  Co.  v.  Stoughton  Wagon  Co.  143 
Wis.  329,  127  N.  W.  974;  Spuhr  v.  Kolb,  111 
Wis.  119,  86  N.  W.  562;  Iloff  v.  Hackett, 
148  Wis.  32,  134  N.  W.  132. 

The  right  to  impose  an  inheritance  tax 
must  rest  upon  evidence  sufficient  in  pro- 
bative force  to  bring  it  within  the  statute, 
and  must  show  a  case  from  which  the  law 
clearly  authorizes  its  imposition. 

Re  Thome,  44  App.  Div.  8,  60  N.  Y.  Supp. 
410;  Re  Bronson,  150  N.  Y.  1,  34  L.R.A.  238, 
55  Am.  St.  Rep.  632,  44  X.  E.  707;  Re  Enston 
(People  V.  Sherwood),  113  N.  Y.  174,  3 
L.R.A.  464,  21  N.  E.  87;  Re  Vassar,  127  N. 
Y.  1,  27  N".  E.  394;  Billings  v.  People,  189 
111.  472,  59  L.R.A.  807,  59  X.  E.  798. 

The  inheritance  tax,  not  being  a  tax  upon 
property,  but  upon  the  right  to  receive  prop- 
erty, in  other  words,  an  excise  tax  upon 
the  transfer  (Xunnemacher  v.  State,  129 
Wis.  190,  9  L.RA.(X^S.)  121,  108  N.  W.  627, 
9  Ann.  Cas.  711;  Reals  v.  State,  139  Wis. 
.544,  121  X.  W.  347;  State  v.  Pabst,  139  Wis. 
,561,  121  ^\  W.  351;  Re  Bullen,  143  Wis.  512, 
139  Am.  St.  Rep.  1114,  128  X.  W.  109), 
the  statute  must  be  strictly  construed,  be- 
ing in  derogation  of  common-law  rights. 

Bailey  v.  Henry,  125  Tenn.  390,  143  S.  W. 
1124;  People  v.'xoenig,  37  Colo.  283,  85 
Pac.  1129,  11  Ann.  Cas.  140;  Re  Durfee,  79 
Misc.  655,  140  X.  Y.  Supp.  594;  Re  Vassar, 
127  X.  Y.  1,  27  X.  E.  394;  Re  Enston  (Peo- 
ple v.  Sherwood),  113  X.  Y.  174,  3  L.R.A. 
4G4,  21  X.  E.  87. 

Where  a  statute  has  received  a  judicial 
construction  in  another  state  and  is  then 
adopted,  it  is  taken  with  the  construction 
so  given  it. 

Re  Bullen,  143  Wis.  512,  139  Am.  St.  Rep. 
1114,  128.x.  W.  109;  Manitowoc  Clay  Prod- 
uct Co.  V.  Manitowoc,  G.  B.  &  X.  W.  R.  Co. 
135  Wis.  94,  115  X.  W.  390;  State  ex  rel. 
Atty.  Gen.  v.  Portage  City  Water  Co.  107 
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Wis.  441,  83  N.  W.  697;  State  ex  rel.  Rogers 
V.  Wheeler,  97  Wis.  96,  72  X.  W.  225. 

In  Xew  York,  from  which  state  our  stat- 
ute was  taken,  the  words,  ''in  contempla- 
tion of  death,"  do  not  refer  to  that  general 
expectation  which  every  mortal  entertains, 
but  rather  the  apprehension  which  arises 
from  some  existing  condition  of  body  or 
some  impending  peril. 

Re  Baker,  178  X.  Y.  575,  70  X.  E.  1094; 
Re  Spaulding,  49  App.  Div.  541,  63  X.  Y. 
Supp.  694;  Re  Mahlstedt,  67  App.  Div.  176, 
73  X.  Y.  Supp.  818;  Re  Seaman,  147  X.  Y. 
69,  41  X.  E.  401. 

^'Contemplation  of  death,"  in  order  to  sub- 
ject the  transfer  of  property  to  an  inherit- 
ance tax  for  that  reason,  must  be  the  im- 
pelling motive  for  making  a  disposition  of 
property. 

People  V.  Burkhalter,  247  HI.  600,  139  Am. 
St.  Rep.  361,  93  X.  E.  379;  People  v.  Kelley, 
218  HI.  609,  75  X.  E.  1038.  * 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

There  is  no  serious  dispute  on  the  facts 
of  this  case.  The  burden  of  proof  was  upon 
the  plaintiff  to  show  that  the  gifts  were 
made  in  contemplation  of  death.  The  only 
substantial  question  in  the  case  is  whether 
the  circuit  court  was  warranted  in  drawing 
the  inferences  which  it  did  from  the  testi- 
mony. If  the  evidence  fairly  justified  the 
drawing  of  such  inferences,  the  decision  of 
the  lower  court  must  be  affirmed.  Kola 
Lumber  Co.  v.  Stoughton  Wagon  Co.  143 
Wis.  329,  127  X.  W.  974. 

It  is  undisputed  that  the  deceased  was 
active  and  healthy  in  mind  and  body  until 
about  three  months  before  he  died.  The  first 
large  gift  was  made  four  and  one  half  years 
prior  to  his  death,  and  the  second  a  few 
days  less  than  three  years  before  death. 
All  of  the  gifts  were  made  to  his  daughter 
and  her  husband.  Deceased  had  made  his 
home  with  his  daughter  for  twenty-two 
year*  before  he  died. 

The  contention  of  the  appellants  is  that 
the  gifts  were  made  in  contemplation  of 
death  and  were  in  the  nature  of  a  final  dis- 
tribution of  the  estate,  and  are  therefore 
subject  to  the  inheritance  tax.  The  follow- 
ing reasons  are  urged  in  support  of  this 
contention:  (1)  The  gifts  were  substan- 
tially in  accordance  with  the  will  of  the 
deceased,  made  in  1891.  (2)  They  included 
more  than  two  thirds  of  a  large  estate.  (3) 
The  deceased  had  reached  an  extreme  old 
age.  (4)  He  had  surrendered  the  manage- 
ment of  his  property  and  business. 

The  first,  second,  and  fourth  reasons  as- 
signed are  not  very  significant.  The  will 
gave  practically  all  of  the  estate  to  the 
daughter.     As  she  was  his  only  child,  this 
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was  a  perfectly  natural  disposition  to  make 
of  it.  If  he  desired  to  make  substantial 
gifts,  naturally  they  would  be  made  to  her. 
It  is  true  she  would  receive  the  property 
under  the  will  if  the  gifts  had  not  been 
made.  She  would  also  receive  the  estate  if 
no  will  had  been  made.  These  facts  do  not 
argue  that  the  gifts  were  "made  in  con- 
templation of  death,"  as  that  term  is  ui^ed 
in  the  statute.  The  daughter  was  a  woman 
of  mature  years  when  the  first  large  gift 
was  made.  Her  age  is  not  given,  but  she 
had  been  married  eighteen  years  at  the  time. 
Men,  like  the  deceased,  who  start  with  noth- 
ing and  accumulate  large  fortunes,  are 
naturally  desirous  that  they  be  neither 
squandered  nor  dissipated  by  their  heirs. 
As  hard-headed  men  of  affairs,  they  appre- 
ciate that  it  is  ordinarily  undesirable  that 
any  considerable  sums  of  money  should 
come  into  the  hands  of  their  children  until 
they  have  had  time  to  acquire  the  wisdom 
and  experience  which  will  enable  them  to 
take  care  of  it.  They  appreciate  the  further 
fact  that  it  is  ordinarily  undesirable  that 
large  fortunes  be  placed  within  their  con- 
trol at  one  time.  If  a  part  only  is  given 
and  it  is  prudently  handled,  then  the  capac- 
ity for  handling  more  is  shown.  If  it  is 
unwisely  handled,  there  is  still  an  oppor- 
tunity to  profit  by  former  mistakes  when 
other  sums  are  forthcoming  and  before  it 
is  too  late.  It  is  for  these  reasons  that  trust 
estates  are  created  so  that  large  properties 
cannot  be  manipulated  by  those  who  have 
not  acquired  the  maturity  of  character  or 
business  ability  to  manage  them.  We  ap- 
prehend that  one  of  the  substantial  pleas- 
ures in  the  life  of  an  aged  person  is  to 
observe  the  objects  of  his  bounty  make  a 
judicious  use  of  what  has  been  bestowed 
on  them. 

When  the  first  substantial  gift  was  made 
to  Mr.  Thompson,  the  deceased  still  had  left 
an  estate  of  over  $400,000.  The  next  large 
gift  was  made  a  year  and  a  half  later.  In 
the  meantime  the  deceased  had  an  oppor- 
tunity to  observe  whether  or  not  the 
daughter  and  her  husband  had  the  neces- 
sary capacity  to  handle  the  estate.  At  the 
time  of  his  death  the  testator  still  had  loft 
an  estate  of  over  $217,000,  or  a  sum  large 
enough  so  that  the  income  therefrom  would 
greatly  exceed  his  wants.  It  is  also  some- 
what significant  that  the  first  of  the  two 
large  gifts  referred  to  was  made  about  two 
years  after  the  plaintiff  had  intrusted  his 
son-in-law  with  the  active  management  of 
his  affairs  and  had  had  an  opportunity  to 
become  fully  acquainted  with  his  business 
capacity.  Leaving  out  of  consideration  the 
question  of  old  age,  there  is  nothing  in  the 
case  that  distinguishes  it  from  any  other 
where  a  parent  during  his  lifetime  gives  a 
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large  portion  of  his  estate  to  his  children. 
This  practice  is  not  uncommon.  Men  who 
have  built  up  a  substantial  business  and 
acquired  a  competence  through  their  thrift 
and  business  capacity  frequently  desire  to 
be  relieved  fi'om  the  cares  and  worries  of 
their  business  as  they  become  aged,  and  they 
turn  the  same  over  to  their  sons.  Farmers 
frequently  dispose  of  their  farms  in  the 
same  way.  The  real  question  is  whether  a 
gift  made  to  a  child  by  an  aged  parent 
sound  in  mind  and  body  is  subject  to  an 
inheritance  tax  because  the  donor  was  ad- 
vanced in  years  when  the  gift  was  made. 
If  this  question  is  answered  in  the  negative, 
the  further  question  arises:  Should  the  in- 
stant case  be  taken  out  of  the  operation  of 
the  general  rule  because  of  the  unusual  age 
which  Mr.  Dessert  had  attained  when  the 
gifts  were  made? 

The  material  part  of  the  inheritance  tax 
statute,  §  1087-1,  is  as  follows:  "A  tax 
shall  be  and  is  hereby  imposed  upon  any 
transfer  of  property,  real,  personal,  or 
mixed,  or  any  interest  therein,  or  income 
therefrom  in  trust  or  otherwise,  to  any  per- 
son ...  in  the  following  cases:  (1) 
Wlien  the  transfer  is  by  will  or  by  the  in- 
testate laws  of  this  state  from  any  person 
dying  possessed  of  the  property  while  a 
resident  of  this  state.  (2)  .  .  .  (3) 
When  the  transfer  is  of  property  made  by  a 
resident  ...  by  deed,  grant,  bargain, 
sale,  or  gift,  made  in  contemplation  of  the 
death  of  the  grantor,  vendor,  or  donor,  or 
intended  to  take  effect  in  possession  or  en- 
joyment at  or  after   such  death." 

An  act  is  not  dome  in  contemplation  of 
death  when  the  feeling  that  dissolution  is 
approaching  h  absent,  and  is  not  the  cause 
which  impels  or  prompts  the  doing  of  the 
act.  An  aged  person  in  good  health  who 
has  acquired  a  competency  and  who  desires 
to  retire  from  active  life  may  desire  to  dis- 
tribute a  portion  of  his  accumulations 
among  his  children  without  any  thought  of 
impending  death.  He  may  derive  genuine 
enjoyment  from  seeing  them  enjoy  the 
fruits  of  his  accumulations  if  they  put  them 
to  good  use,  and  may  take  pleasure  in  giv- 
ing his  advice  or  counsel  as  to  how  the 
business  or  property  turned  over  should  be 
managed  or  handled.  The  question  of 
whether  such  a  person  may  have  a  few  years 
or  manv  years  to  live  is  not  a  considera- 
tion  that  has  entered  into  or  affected  the 
transaction.  He  does  not  give  because  he 
is  anticipating  death,  but  because  it  affords 
him  a  pleasure  in  life. 

It  was  held  in  State  v.  Pabst,  139  Wis. 
561,  121  N.  W.  351,  that  the  words  "in  con- 
templation of  death,"  as  used  in  the  statute 
quoted  were,  "not  used  as  referring  to  that 
•  expectation   of  death  generally   entertained 
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by  every  person."  Speaking  affirmatively, 
the  opinion  proceeds:  **The  words  are  evi- 
dently intended  to  refer  to  an  expectation 
of  death  which  arises  from  such  a  bodily  or 
mental  condition  as  prompts  persons  to  dis- 
pose of  their  property  and  bestow  it  on 
those  whom  they  regard  as  entitled  to  their 
bounty."  In  further  explanation  of  the 
phrase  it  is  said:  "A  gift  is  made  in  con- 
templation of  an  event  when  it  is  made  in 
expectation  of  that  event  and  having  it  in 
view,  and  a  ^ft  made  when  the  donor  is 
looking  forward  to  his  death  as  impending, 
and  in  view  of  that  event,  is  within  the  lan- 
guage of  the  statute."  In  that  case  the  cir- 
cuit court  held  that  the  gifts  made  by  Gap- 
tain  Pabst  were  subject  to  the  inheritance 
tax  principally  because  he  was  suffering 
from  a  serious,  if  not  a  necessarily  fatal, 
disease  at  the  time  the  gifts  were  made, 
which  ultimately  produced  death;  and  this 
court  affirmed  the  judgment.  The  defhiition 
of  the  words,  "in  contemplation  of  death," 
given  in  the  Pabst  Case,  does  not  differ  from 
that  announced  by  the  New  York  court  in 
Re  Baker,  83  App.  Div.  530,  82  N.  Y.  Supp. 
390,  affirmed  in  178  N.  Y.  575,  70  N.  E.  1094, 
where  it  is  said:  "This  court  has  held  that 
the  words,  'in  contemplation  of  the  death,' 
do  not  refer  to  that  general  expectation 
which  every  mortal  entertains,  but  rather 
the  apprehension  which  arises  from  some 
existing  condition  of  body  or  some  impend- 
ing peril."  Neither  does  it  differ  from  the 
interpretation  put  upon  the  words  by  the 
Illinois  court  in  People  v.  Burkhalter,  247 
111.  600,  604,  139  Am.  St.  Rep.  351,  93  N.  E. 
379,  where  it  held  that  contemplation  of 
death  must  be  the  impelling  motive  for  mak- 
ing the  gift,  in  order  that  it  be  subject  to 
an  inheritance  tax. 

It  is  only  gifts  made  in  contemplation  of 
death  that  are  taxable.  A  parent  has  the 
Tight  to  give  his  property  to  any  proper 
subject  of  his  bounty,  freed  from  any  trans- 
fer tax,  provided  the  contemplation  of  death 
is  not  the  cause  which  impels  the  making 
of  the  donation. 

It  is  apparent,  therefore,  that  it  would  be 
illogical  to  hold  that  proof  that  a  person 
was  aged  when  he  made  a  gift  conclusively 
establishes  that  it  was  made  in  contempla- 
tion of  death.  This  could  not  be  true  if  the 
donor  might  be  actuated  by  any  other  mo- 
tive. Common  knowledge  and  experience 
teach  us  that  aged  people  frequently  give 
property  to  their  children  because  of  their 
desire  to  help  them,  and  without  any 
thought  in  reference  to  their  own  deaths. 
Mr.  Carnegie  is  an  old  man  in  years.  He 
has  given  away  what  would  make  several 
princely  fortunes.  It  could  not  be  fairly 
said  that  the  feeling  that  he  must  soon  die 
was  the  cause  that  actuated  him  to  give. 
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Instead,  it  was  the  pleasure  of  bestowing 
a  part  of  his  fortune  where  he  conceived  it 
would  accomplish  much  for  the  uplift  and 
betterment  of  mankind  by  furnishing  useful 
and  healthful  reading  matter  free  of  charge. 

This  brings  us  to  the  last  question  in  the 
case,  and  that  is  whether  the  age  of  Mr. 
Dessert  was  .  so  great  when  the  gifts  in- 
question  were  made  as  to  establish  the  fact 
that  they  were  made  in  contemplation  of 
death.  If  there  is  room  for  conflicting  in- 
ferences, the  decision  of  the  circuit  court 
must  stand.  The  deceased  was  eighty-six 
years  old  when  he  made  the  first  of  the  large 
gifts,  and  a  year  and  a  half  older  when  the 
second  one  was  made.  He  died  at  the  age 
of  ninety-two,  being  sound  and  active  in 
mind  and  body  until  three  months  before 
his  death.  The  evidence  all  tended  to  show 
that  his  physical  and  mental  faculties  re- 
mained unimpaired  until  his  last  illness,  ex- 
cept that  he  was  somewhat  deaf. 

We  do  not  think  the  court  can  fix  any 
particular  age  limit,  and  say  that  after  it  is 
reached  a  party  can  give  his  property  away 
only  in  contemplation  of  death.  In  a  sense, 
"old  age"  is  a  relative  term.  Some  men  are 
old  at  sixty,  although  they  may  have  no 
organic  disease.  Others  are  vigorous  in  mind 
and  body  at  seventy,  and  still  others  long 
after  they  have  passed  their  eightieth  mile- 
stone. There  are  octogenarians  among  the 
members  of  the  Dane  county  bar  at  the 
present  time.  One  is  as  actively  engaged 
in  his  professional  work  as  he  was  twenty- 
five  years  ago.  Another  is  creditably  ad- 
ministering the  affairs  of  an  important 
office.  The  third  is  retired  from  active 
labor.  Chief  Justice  Fuller  performed  his 
arduous  labors  until  he  reached  the  age  of 
seventy-seven.  Justice  Harlan  did  likewise 
until  he  was  seventy-eight.  Justice  Field 
until  he  was  eighty-three,  and  Chief  Justice 
Taney  until  he  was  past  eighty -seven.  The 
venerable  Ex-Chief  Justice  Lvon  of  this  court 
recently  died  at  the  age  of  ninety-one,  re- 
taining his  bodily  and  mental  vigor  until  a 
short  time  before  his  death.  Ex-Speaker 
Cannon,  now  past  seventy-seven,  is  an 
antagonist  who  might  well  command  both 
fear  and  respect  in  any  forensic  encounter 
in  which  he  might  see  fit  to  engage. 

Age  in  itself  is  not  a  very  important  fac- 
tor in  determining  the  capacity  of  persons 
to  deal  with  their  property,  or  in  ascer- 
taining the  motives  which  actuated  them  in 
disposing  of  it.  The  deceased  in  this  case 
might  have  made  the  gifts  which  he  did 
because  he  expected  to  die  at  any  time. 
But  it  was  just  as  reasonable  an  inference 
for 'the  trial  court  to  draw  that  he  made 
the  gifts  without  any  particular  thought  of 
death,  and  because  he  wanted  his  daughter 
'and  her  family  to  enjoy  the  benefits  of  a 
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part  of  his  accumulations,  and  to  see  her 
and  them  use  what  was  given  while  he  was 
still  alive,  so  that  he  could  observe  the  uses 
to  which  it  was  put.  It  is  an  erroneous 
concept  to  conclude  that  aged  persons  dis- 
pose of  their  property  because  they  think 
that  death  is  staring  them  in  the  face.  The 
hypochondriac  or  the  pessimist  might  enter- 
tain such  an  idea,  but  such  a  one  rarely 
attains  old  age.  On  the  contrary,  we  think 
it  is  true  that  persons  who  have  lived  long 
and  who  arc  free  from  disease  generally 
entertain  the  feeling  that  they  have  a  few 
years  longer  to  live,  no  matter  how  old  they 
are,  and  that  they  do  not  regard  death  as 
imminent.  We  are  not  disposed  to  say  in 
the  instant  case  tliat  the  circuit  court  did 
not  draw  an  entirely  correct  inference  from 
the  testimony,  much  loss  to  say  that  its 
decision  should  be  set  aside. 

The  judgment  of  the  Circuit  Court  is 
affirmed.  Inasmuch  as  the  state  is  the  prin- 
cipal party  appellant  in  interest,  no  costs 
will  be  allowed,  except  that  appellants  must 
pay  the  clerk's  fees  in -this  court. 

Siebecker,  J.,  dissenting: 

I  cannot  concur  in  the  affirmance  of  the 
judgment  of  the  circuit  court.  It  seems 
clear  to  me  that  the  property,  amounting 
to  the  sum  of  $494,423.29,  which  decedent 
transferred  as  gifts  to  his  daughter  and  her 
husband  at  the  times  designated  in  the 
statement  of  facts  by  the  court,  is  subject 
to  an  inheritance  tax.  There  is  no  dispute 
in  the  facts.  The  circuit  court  concluded 
as  a  matter  of  fact  that  these  gifts  w^ere 
not  made  in  contemplation  of  death  in  the 
sense  of  the  inheritance  tax  law.  I  am 
wholly  unable  to  discover  any  uncertainty 
as  to  what  the  ultimate  facts  in  the  ca<«e 
are.  There  is  no  dispute  in  the  evidentiary 
facts,  and  from  their  nature  and  significance 
they  leave,  to  my  mind,  no  room  for  draw- 
ing different  conclusions.  In  view  of  this 
state  of  the  case,  the  question  raised  is 
purely  one  of  law,  and  the  circuit  court's 
opinion  of  the  facts  cannot  control  this  court 
in  applying  the  law  to  these  undisputed 
facts.  The  county  court  and  the  circuit 
court  had  the  identical  question  for  deter- 
mination on  the  same  evidence.  The  same 
proposition  is  presented  here,  and  hence  the 
question  for  review  here,  in  my  judgment, 
is  whether  or  not  the  circuit  court  applied 
the  correct  principle  of  law  to  the  undis- 
puted facts. 

Do  the  acts  of  decedent  constitute  a  trans- 
fer of  his  property  "in  contemplation  of  his 
death'*  in  the  sense  these  words  are  used  in 
the  statute?  As  stated  in  the  court's  opin- 
ion, these  words  were  interpreted  in  the 
Pabst  Case  as  referring  "to  an  expectation 
of  death  which  arises  from  such  a  bodily  or 
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mental  condition  as  prompts  persona  to  dis- 
pose of  their  property,  and  bestow  it  on 
those  whom  they  regard  as  entitled  to  their 
bounty."  It  was  there  also  considered  tliat 
a  gift  is  deemed  to  be  in  contemplation  of 
the  event  of  death  when  it  is  made  in  ex- 
pectation of  if.  To  my  mind,  the  facts  and 
circumstances  of  this  case  clearly  indicate 
that  Mr.  Dessert  from  old  age  was  in  that 
bodily  and  mental  state  which  made  him 
conscious  of  the  fact  that  his  demise  mu^t 
occur  in  the  near  future  as  an  unavoidable 
event  pursuant  to  nature's  immutable  laws. 
I  think  it  is  the  general  experience  that  such 
condition  impresses  men  with  a  greater  cer- 
tainty of  impending  death  tiian  to  the  afflic- 
tions of  illness.  I  am  unable  to  escape  the 
conviction  that  the  fact  of  impending  death 
from  old  age,  under  the  circumstances  shown 
in  this  case,  actuated  Mr.  Dessert  in  mak- 
ing these  gifts. 

Does  it  appear  that  he  acted  upon  this 
expectation  or  not?  What  more  conclusive 
proof  can  there  be  that  he  acted  in  view 
thereof,  than  that  he  gave  the  great  bulk 
of  his  estate  to  his  daughter  as  he  had 
planned  by  his  will.  There  is  no  proof  in- 
dicating that  he  gave  these  sums  as  re- 
muneration for  some  obligation  he  was 
under  to  her  or  her  husband,  nor  is  there 
anything  to  show  he  did  so*  in  compliance 
with  a  plan  that  he  had  tested  her  and  his 
qualifications  and  worthiness  of  having  such 
gifts  bestowed  on  them.  On  the  contrary, 
the  acts  of  transfer  are  in  harmony  with 
and  fulfil  his  express  intention  declared  in 
the  will  to  bestow  his  property  on  those 
whom  he  regarded  as  entitled  to  inherit  it. 
To  my  mind  all  the  facts  and  circum«?tance3 
point  to  the  one  conclusion;  namely,  that 
decedent  by  reason  of  his  extreme  old  age 
undoubtedly  lived  in  the  thought  of  expect- 
ant death,  and  was  thereby  prompted  to 
transfer  his  property  to  tho-^e  on  whom  he 
expected  to  bestow  it  under  the  rules  for  the 
devolution  of  property,  and  that  the  gifts 
were  in  the  nature  of  a  testamentary  dis- 
position,' and  hence  were  subject  to  an  in- 
heritance tax  as  declared  by  the  county 
court. 
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HERMAN  L.  EKERN,  Appt., 

V. 

FRANCIS  E.  McGOVERN  et  al.,  Respta. 

(_  Wis.  — ,   142  N.  W.  595.) 

Courts  —  power  to  review  acts  of  gover- 
nor. 

1.  Plaintiff,    while    commissioner   of   in- 

*      Headnotes  by  Marshall,  J. 
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Burance  for  a  four-year  term,  having  three 
years  to  run,  and  prohibited  by  statute  from 
"serving  on  or  under  any  political  commit- 
tee or  as  manager  of  any  political  campaign 
for  any  party  or  candidate,"  was  charged 
before  the  governor  with  violation  of  such 
duty,  in  removal  proceedings  under  §  970  of 
the  Statutes  of  1911.  Upon  notice  of  less 
than  one  hour  a  hearing  was  had.  Under 
protest  of  unfairness  as  to  notice,  time  of 
and  conduct  of  the  hearings  that  there  was 
no  proof  of  any  breach  of  duty,  and  that 
witnesses  were  present  to  testify  in  the 
commissioner's  favor  on  the  subject,  the 
governor,  suggesting  undisclosed  personal 
information,  and  that  haste  was  required  in 
order  to  close  the  matter  in  the  few  mo- 
ments to  elapse  before  commencement  of  the 
legislative  session,  which  would  suspend  the 
removal  power,  summarily  closed  the  hear- 
ing entered  an  order  of  removal,  and  ap- 
pointed a  successor.  Possession  by  the 
appointee  having  been  refused,  the  gover- 
nor, through  his  agents,  sought  to  place 
him  in  possession  of  the  office  quarters  and 
accessories  by  force.  This  action  was  com- 
menced to  prevent  it,  temporary  injunction 
being  granted,  presently  terminating  the 
existing  violent  efforts.  Later  the  trial 
court  refused  to  continue  the  restraint  ex- 
cept to  enable  plaintiff  to  remove  the  cause 
to  this  court.  Upon  its  so  reaching,  an 
armistice  was  agreed  upon  pending  the  de- 
cision. 

Held  the  following  principles  of  law  are 
applicable  and   rule  tne  case: 

As  to  mere  error  of  judgment  on  the  part 
of  the  governor  in  the  exercise  of  his  lawful 
authority,  his  acts  are  not  reviewable  by 
the  court.  Within  his  jurisdiction,  both 
he  and  those  who  act  by  his  direction  are 
immune  from  judicial  remedies. 

Governor  —  power  to  remove  officer. 

2.  The  governor  jurisdictionally  has  com- 
petency to  remove  the  commissioner  of  in- 
surance from  office. 

Same  —  installation  of  successor. 

3.  The  power  of  removal  does  not  include, 
or  have  incidental  thereto,  power  to  forci- 
bly install  a  successor. 

Officer  —  de  facto  —  determination. 

4.  In  an  action  by  one  in  possession  of  an 
office,  to  prevent  an  adverse  claimant  or 
those  acting  in  his  support,  from  gaining 
possession  by  violence,  it  is  competent  to 
determine  whetlier  such  person  is  de  facto 
the  officer  he  claims  to  be. 

Same  —  trying  title  —  equitable  action. 

5.  An  action  in  equity  will  not  lie  for  the 
primary  purpose  of  trying  the  title  to  an 
office,  that  being,  as  primary  matter,  a 
subject  for  legal   relief. 

Courts    —     equitable     jurisdiction     — 
source. 

6.  The  judicial  power  of  circuit  courts  in 

Note.  —  As  to  power  of  court  to  review 
action  of  governor  in  removing  officer,  see 
note  to  State  ex  rel.  Kinsella  v.  Eberhart, 
39  L.R.A.(N.S.)  788,  and  see  also  Germaine 
V.  Ferris,  post,  857. 
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the  field  of  equity  as  regards  injunctive 
authority,  temporary  or  otherwise,  is  not 
solely  refetable  to  §  2774  of  the  Statutes  of 
1911.  Such  courts  have  all  such  authority 
possessed  in  chancery  at  common  law  and 
such  in  addition  as  the  statute  confers. 

Injunctions  -~  to  prevent  disturbance  of 
officer. 

7.  An  officer  de  facto,  in  good  faith  claim- 
ing the  right  to  possession  of  an  office, 
until  the  right  de  jure  shall  have  been  de- 
termined,— if  in  imminent  peril  of  forcible 
disturbance  by  an  adverse  claimant  or  those 
acting  in  his  support, — ^may  maintain  an 
action  in  equity  to  prevent  such  disturb^ 
ance,  and  may,  and  should,  have  temporary 
injunctive  protection  pending  determination 
of  the  right  to  permanent  immunity  from 
forcible   dispossession. 

Equity  —  trying  title  to  office  -~  juris- 
diction. . 

8.  An  action  in  equity  to  try  the  title  to 
an  office  is  distinct  from  one  under  the  fore- 
going rule.  The  former  is  equitable  and 
permissible;  the  latter  is  legal,  and  not  per- 
missible. 

Constitutional  law  -~  powers  of  govern- 
ment —  separation. 

9.  Sovereign  authority,  under  our  form  of 
government,  is  in  the  people  and  exercisable 
through  three  major  co-ordinate  agency  de- 
partments, viz.:  Executive,  legislative,  and 
judicial, — each  being,  within  its  particular 
jurisdiction,  answerable  only  to  the  peo- 
ple, but  subordinate  outside  thereof  to  the 
jurisdiction  conferred  by  the  people  through 
constitutional  mandate  on  its  co-ordinate 
department. 

Courts  —  jurisdiction  —  acts  of  gover- 
nor. 

10.  When  a  judicial  question  arises,  it  is 
within  the  competency  of  the  judicial  de- 
partment to  deal  therewith,  not  stopping, 
necessarily,  to  consider  who  are  the  parties. 
It  is  not  bound  to  desist  because  of  the  al- 
leged wrongdoer  being  the  governor  or  a 
person  acting  by  his  direction. 

Same  —  limitation  of  power. 

11.  The  doctrine  that  the  court  will  not 
reach  the  governor  in  the  performance  of 
his  duties,  or  anyone  acting  under  his  direc- 
tion and  by  his  authority  m  respect  to  any 
matter,  applies  only  to  acts  within  the  scope 
of  executive  authority;  outside  thereof  the 
principle  of  equality  before  the  law  renders 
him  and  his  agents  liable  to  judicial  reme- 
dies the  same  as  any  other  person,  except 
in  so  far  as  the  dignity  of  the  place  should, 
and  does,  protect  him  and  them  to  some  ex- 
tent from  coercive  interference  by  judicial 
mandate. 

Same  —  coercion  of  governor. 

12.  On  grounds  of  public  policy  the  court 
will  not  act  coercively  as  to  the  governor, 
except  in  case  of  extreme  urgency. 

Same  —  power  over  subordinate  officers. 

13.  The  public  policy  which  protects  the 
governor  as  a  co-ordinate  department  of 
the  government,  from  being  interfered  with 
by  judicial  mandate,  except  in  dire  emer- 
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gency,   does   not   apply   with  full   force  to 
subordinates  acting  by  his  authority. 

Constitutional  law  —  idea  —  officers. 

14.  The  basic  idea  of  the  state  Constitu- 
tion is  that  this  ''is  a  popular  representa- 
tive government,  the  officers  being  mere 
agents,  not  rulers  of  the  people. — one  where 
no  man  is  so  high  as  to  be  above  the  Con- 
stitution, and  no  one  so  low  as  to  be  beneath 
its  protection." 

Action  —  immanity. 

15.  Consistent  with  the  stated  basic  prin- 
ciple, no  one  is  necessarily  immune  from 
judicial  remedies  in  case  of  having  violated, 
or  being  in  an  attitude  of  threatening  to 
violate,  the  rights  of  another. 

Officer  —  de  facto  —  definition. 

16.  A  person  who  is  in  possession  of  an 
office  by  color  of  authority, — that  is,  hav- 
ing that  appearance,  in  that  he  is  perform- 
ing the  duties  of  the  office  and  is  being  com- 
monly recognized  as  entitled  to  do  so, — 
is  an  officer  de  facto,  whether  he  has  any 
valid  title  to  the  office  or  not. 

Same  —  reputed  officer. 

17.  "One  who  has  the  reputation  of  being 
the  officer  he  assumes  to  be,  although  he  is 
not  such  in  point  of  law,"  if  he  is  in  pos- 
session of  an  office,  in  good  faith  claiming 
to  be  entitled  to  perform  its  duties,  is,  sub- 
ject to  the  exception  noted  in  the  next 
rule,  an  officer    de  facto. 

Same  —  exception. 

18.  Any  person  in  the  good  faith  posses- 
sion of  an  office,  as  stated  in  the  foregoing 
rule,  holding  over  after  expiration  of  the 
term  for  which  he  was  elected  or  appointed, 
is  not  a  de  facto  officer  so  as  to  be  entitled 
to  equitable  protection  in  his  possession  as 
against  a  person  who  shall  have  been,  in 
due  course,  certified  to  have  been  elected  or 
appointed  his  successor  in  the  particular 
office,  and  holds  the  evidence  thereof  show- 
ing prima  facie  title. 

Same  —  principle  of  exception. 

19.  The  principle  of  the  foregoing  excep- 
tion to  the  general  rule  is  that,  in  the  par- 
ticular circumstances  stated,  the  evidence 
of  the  title  de  jure  to  the  particular  office 
for  the  particular  term,  aflForded  by  the  cer- 
tificate, on  grounds  of  public  policy,  has, 
provisionally,  the  force  of  a  judicial  deter- 
mination, leaving  no  room  for  a  good  faith 
resistance  thereto,  other  than  by  judicial 
remedies  which  a  court  of  equity  should  take 
cognizance  of. 

Equity  —  determining  title  to  office. 

20.  The  rule  that  an  action  in  equity  will 
not  lie  to  determine  the  title  to  an  office 
does  not  preclude  the  making  of  such  de- 
termination in  equity  in  case  of  that  being 
incidental  to  some  matter  of  primary  right 
which  is  a  proper  subject  for  equitable  in- 
terference, and  for  which  the  court  has 
taken  jurisdiction  and  acquired  jurisdiction 
of  the  parties. 

Same  —  settlement  of  controversy. 

21.  In  case  of  an  action  for  equitable  re- 
lief in  the  nature  of  protecting  the  right 
of  a  person  in  possession  of  an  office  from 
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forcible  interference  until  the  title  de  jure 
shall  have  been  judicially  determined,  and 
it  appearing  that  such  title  must  be  de- 
termined before  the  entire  controversy  be- 
tween the  parties  can  be  set  at  rest,  and 
as  matter  of  fact  the  title  may  as  well  or 
better  be  settled  in  the  pending  action  as 
in  another  commenced  for  legal  relief,  the 
court  may,  and  should,  proceed  to  settle 
the  entire  controversy. 

Same  —  equitable  rule  —  Jurisdiction. 

22.  The  foregoing  is  within  the  equitable 
rule  Hifv,  where  a  court  shall  have  ob- 
tained jurisdiction  of  the  parties  and  of 
the  subject-matter  for  a  proper  purpose,  it 
may  proceed  and  determine  the  entire  con- 
troversy connected  with  the  primary 
ground  lor  relief  which  the  plaintiff  has, 
or  in  planting  his  action  in  equity  in  good 
faith  supposed  he  had. 

Officer  —  unjust  removal  —  protection. 

23.  An  officer  entitled  to  hold  an  office 
for  a  fixed  term,  subject  to  removal  only 
for  cause,  is,  by  common-law  rules,  unless 
the  same  shall  have  been  abrogated  by  stat- 
ute, entitled  to  protection  against  danger  of 
unjust  removal, — being  so  entitled  by  due 
process  of  law,  which  excludes  interference 
with  personal  or  property  rights  except  ac- 
cording to  established  principles  of  justice. 

Same  —  right  to  notice  and  hearing. 

24.  The  established  principles  of  justice, 
except  as  otherwise  constitutionally  provided 
by  statute,  secures  to  every  person  the  right, 
before  being  condemned,  as  to  his  person  or 
his  property,  as  to  anything  materially  af- 
fecting his  constitutional  right  to  life,  lib- 
erty, and  the  pursuit  of  happiness,  to  rea- 
sonable notice  of  a  hearing  in  respect  to 
the  matter,  reasonable  notice  of  the  charges 
against  him,  reasonable  opportunity  to  be 
heard  by  himself,  his  witnesses,  and  his 
counsel,  to  know  tlie  opposing  evidence,  and 
oppose  it  with  evidence  according  to  the 
principles  of  fair  judicial  investigation,  and 
to  have  the  final  determination  grounded  on 
evidence  in  some  reasonable  view  supporting 
it. 

Same  —  property  right  In  office. 

25.  The  right  to  an  office,  though  not  a 
vested  property  right,  is  property  in  that 
broad  sense  which  includes  everything  of 
pecuniary  value  to  its  possessor;  but  wheth- 
er property  in  the  broad  sense,  or  merely  a 
privilege,  it  is  within  the  protection  of  the 
foregoing  rule  and  within  tne  constitutional 
guaranty  of  the  state  Constitution  and  the 
guaranties  of  due  process  of  law  and  equal 
protection  of  the  laws  of  the  Federal  Con- 
stitution. 

Constitutional  law  —  due  process  of  law 
—  definition. 

26.  *'Due  process  of  law"  means  accord* 
ing  to  the  law  of  the  land, — ^process  accord- 
ing to  the  principles  of  natural  justice,  by 
the  rules  of  the  common  law,  except  as  con* 
stitutionally  changed  by  statute. 

Officer  —  removal  —  procedure. 

27.  If  no  proceeding  is  provided  by  stat- 
ute for  exercising  a  power  of  removal  of 
an  officer  for  cause,  then  the  common-law 
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method,  which  accords  hearing  before  con- 
demnation, is  the  guaranteed  **due  process 
of  law."  If  such  proceeding  is  provided, 
or  the  right  of  removal  is  by  clear  legisla- 
tive intent  exercisable  at  pleasure  or  in 
any  particular  prescribed  method,  then  a 
proceeding  in  that  manner  is  the  "due  proc- 
ess of  law"  so  guaranteed. 

Same  —  removal  for  cause. 

28.  In  caae  of  an  express  or  inferred  stat- 
utory right  of  removal  for  cause,  of  an 
officer  holding  for  a  fixed  term,  it  is  to  be 
presumed  to  have  been  conferred  to  be  ex- 
ercised under  the  restrictions  of  "due  proc- 
ess of  law"  in  the  common-law  sense,  unless 
the  contrary  expressly  or  by  necessary  im- 
plication appears  to  have  been  the  legisla- 
tive intent. 

Same  —  due  process  of  law. 

29.  Under  the  foregoing  rule,  the  power 
of  removal  for  cause  established  by  "satis- 
factory proof,"  under  §  970  of  the  ]91l 
Statutes,  is  subject  to  the  guaranty  of  **due 
process  of  law,"  requiring  a  hearing  and  de- 
termination according  to  the  principles  of 
natural   justice. 

Same  —  procedure. 

30.  For  exercise  of  the  power  of  removal 
under  §  970  of  the  1911  Statutes,  in  con- 
nection with  §  1966y,  prescribing  the  duties 
of  the  commissioner  of  insurance,  these 
things  are  essential: 

(1)  Jurisdiction  of  the  subject,  in  gen- 
eral, by  assignment  of  a  ground  for  removal 
within  the  specifications  of  the  statute. 

(2)  Jurisdiction  of  the  particular  sub- 
ject-matter by  reasonable  notice  to  the 
officer  of  the  time  and  place  of  hearing  and 
of  the  charges  preferred  against  him. 

(3)  Reasonable  opportunity  of  the  ac- 
cused to  defend  against  the  case  adverse  to 
him  in  a  manner  "analogous,  in  its  most 
essential  features,  to  a  judicial  hearing 
and  investigation." 

(4)  Fair  judicial  consideration  of  the 
evidence  and  determination  thereon  of  the 
ultimate  facts  within  the  boundaries  of 
reason. 

Courts  -~  review  of  removal  of  officer. 

31.  While  the  power  of  removal  of  an 
officer  for  cause  established  by  satisfactory 
proof  is  administrative  in  character,  as  dis- 
tinguished from  that  judicial  power  lodged 
by  the  Constitution  only  in  courts,  it  in- 
cludes that  species  of  judicial  power  de- 
nominated quasi  judicial,  and,  as  to  that 
element,  the  result  of  exercise  of  the  power 
is  reviewable  by  the  court  as  to  all  matters 
of  jurisdiction. 

Insurance  —  commissioner  —  duties  — 
'  political  committee. 

32.  The  terms  "political  committee"  and 
"managc^r  of  a  political  campaign"  in  § 
1966y  of  the  1911  Statutes,  as  regards  the 
duties  of  the  commissioner  of  insurance, 
have  the  same  import  as  similar  tenns  in 
the  corrupt  practices  act,  §  94-1  to  §  94-39, 
inclusive,  of  the  statutes. 

Same  —  assisting:  legislator. 

33.  The  terms  "political  committee"  and 
"manager  of  a  political  campaign,"  as  used 
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in  the  statutes,  do  not  refer  to  mere  ef- 
forts to  assist,  after  election  of  members  of 
the  legislature  shall  have  occurred,  an  as- 
pirant for  the  position  of  speaker  thereof 
to  gain  the  position. 

Same  —  definition. 

34.  The  terms  "political  committee"  and 
"manager  of  a  political  campaign,"  as  used 
in  the  statute,  refer  to  a  committee  for  a 
political  party  or  for  a  person,  or  manager 
of  a  political  party  or  personal  party  cam- 
paign, such  as  would  be  required  under  the 
corrupt  practices  act  (Stat.  1911,  §§  94-1 
to  94-39)  to  file  reports  of  expenses  with 
the  secretary  of  state. 

Officer  —  removal  —  notice  —  due  proc- 
ess. 

35.  Notice  given  one  hour  or  so  before  the 
time  set  for  a  hearing  in  removal  proceed- 
ings under  §  970  of  the  1911  Statutes,  of 
the  fact  that  such  hearing  will  occur,  is  not 
reasonable:  Neither  is'  closing  of  such  a 
hearing  without  affording  opportunity  for 
the  person  accused  to  present  the  evidence 
of  his  witnesses,  and  without  according  to 
him  reasonable  opportunity  to  testify  lully 
and  to  be  heard  by  counsel,  and  without  af- 
fording him  knowledge  of  all  the  evidence 
to  be  considered  against  him,  and  fair  op- 
portunity to  oppose  the  same  with  evidence, 
reasonable. 

(Winslow,  Ch.  J.,  and  Barnes,  J.,  dissent.) 

(May  31,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  (Mrcuit  Court  for  Dane  County  in 
defendants'  favor  in  a  proceeding  to  enjoin 
interference  with  plaintiff's  possession  of 
the  office  of  insurance  commissioner.  Re- 
versed. 

Statement  by  Marshall,   J.: 

Action  for  equitable  relief  respecting  for- 
cible disturbance  of  the  plaintiff  in  the  pos- 
session of  the  office  of  insurance  commis- 
sioner. 

The  case,  as  primary  matter,  involved  the 
right  of  peaceable  possession  by  the  plain- 
tiff of  the  office  of  insurance  commissioner 
pending  determination  of  the  validity  of 
removal  proceedings  whereby  he  had  been, 
in  form,  removed  from  the  office. 

The  facts  being  regarded,  in  some  par- 
ticulars, as  peculiar  and  without  precedent, 
and  also  to  some  degree  the  propositions  of 
law  urged  upon  the  court  in  support  of  the 
judgment, — the  history  of  the  entire  mat- 
ter as  closed  by  the  judgment  complained 
of  is  given  below  in  its  logical  order. 

Circumstances  leading  up  to  the  removal 

proceedings. 

In  January,  1913,  appellant  was  in  pos- 
session of  the  office  of  commissioner  of  in- 
surance under  §  I966y  of  the  statutes,  his 
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term  having  some  three  years  to  run.  The 
office,  aside  from  some  constitutional  posi- 
tions,  is  one  of  the  most  important  in  the 
administration  of  the  government.  The 
legislature  so  created  it  as  to  secure  good 
expert  ability  for  the  place,  by  attaching 
thereto  a  salary  incident  of  $5,000  per  year, 
requiring  of  the  appointee  <-pecial  knowledge 
of  all  subjects  within  the  broad  scope  of 
the  proposed  administration,  creating  dis- 
ability of  the  incumbent  during  his  term  of 
office  for  holding  any  other  official  position 
of  any  kind,  requiring  him  to  devote  his 
entire  time  to  his  official  duties,  and  prohib- 
iting him  from  holding  any  position  of 
trust  or  profit,  public  or  private,  or  engag- 
ing in  any  occupation  or  business  interfer- 
ing with  or  inconsistent  with  his  duties,  or 
serving  on  or  under  any  political  commit- 
tee, or  as  manager  of  any  political  cam- 
paign for  any  candidate  or  party.  It  was 
made  a  place  of  much  honor  and  power, — 
subordinate  in  a  sense  to  that  of  the  gov- 
ernor, but  a  power  greater,  by  far,  than 
was  ever  before  given  in  this  state  to  an 
appointive  officer.  It  took  the  place  of  a 
somewhat  similar,  but  much  inferior,  elec- 
tive office  which  for  years  had  been  classed 
in  practical  effect  with  constitutional  state 
offices.  It  was  made  greater  than  any  of 
them  with  the  exception  of  the  office  of 
governor  and  that  of  member  of  this  court, 
as  regards  the  interests  of  the  people  to  be 
conserved.  It  was  made  appointive  by  the 
governor  by  and  with  the  advice  and  con- 
sent of  the  senate, — as  an  assurance  that 
the  legislative  conception  of  fitness  for  the 
place  would  be  most  certainly  satisfied, — 
with  power  to  the  executive  to  fill  any  va- 
cancy occurring,  for  the  unexpired  term, 
subject  to  confirmation  by  the  senate,  the 
appointment,  in  any  case,  to  be  in  force 
until  acted  upon  by  the  senate.  No  specific 
provision  was  made  for  removal  for  any 
cause. 

To  fill  the  place  the  governor  appointed 
appellant,  as  satisfying  the  calls  of  the  stat- 
ute. His  fitness  was  so  well  known  that 
doubtless  the  legislature  expected  such  an 
event  would  occur  when  the  system  was 
adopted.  Whatever  provision  exists  for  ex- 
ercising executive  power  to  remove  an  in- 
cumbent of  the  office  is  found  in  §  970  of 
the  statutes,  providing  that  any  officer  of 
the  class  to  which  the  particular  one  be- 
longed, "who  are  or  shall  be  appointed  by 
the  governor  by  and  with  the  advice  of  the 
senate,  or  by  the  legislature  with  the  con- 
currence of  the  governor,  may,  for  official 
misconduct,  habitual  or  wilful  neglect  of 
duty,  be  removed  by  the  governor  upon  sat- 
isfactory proof,  at  any  time  during  the  re- 
cess of  the  legislature." 

Leading  up  to  the  legislative  session  in 
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1913,  there  was  much  factional  strife  among 
those  who,  generally  speaking,  were  opposed 
to  the  Democratic  party,  culminating  in 
members  of  one  faction,  made  up  of  persons 
antagonistic  to  their  former  associates  in  the 
Republican  party,  canvassing  to  effect  selec- 
tion of  a  speaker  of  the  house  who  would 
be,  as  near  as  practicable,  in  harmony  with 
their  views.  There  were  several  candidates 
for  the  place,  the  contest  being  substantially 
factional;  the  governor  was  regarded  as  in 
harmony  with  the  movement  which  aroused 
the  particular  strife.  Members  of  the  op- 
position as  to  such  faction  canvassed  to  se- 
cure a  speaker  in  harmony  with  their 
choice.  Appellant  made  publicly  known  his 
preference.  It  was  antagonistic  to  the  fac- 
tion supposed  to  represent  the  governor.  In 
that  situation,  the  latter,  on  the  day  before 
the  legislature  was  to  convene,  caused 
charges  to  be  preferred  by  one  of  his  office 
force  against  appellant,  looking  to  his  re- 
moval from  office.  These  are  the  charges: 
"Deponent  .  .  .  charges,  upon  informa- 
tion and  belief,  that  Herman  L.  Ekern 
is  guilty  of  official  misconduct  and  wilful 
neglect  of  duty  as  commissioner  of  insur- 
ance in  this,  that,  on  and  betw^een  the  1st 
day  of  January,  A.  D.  1913,  and  the  7th 
day  of  January,  A.  D.  1913,  both  inclusive, 
at  the  city  of  Madison,  Dane  county,  Wis- 
consin, the  said  Herman  L.  Ekern  did  serve 
as  and  under  the  political  committee,  and  as 
manager  of  the  political  campaign  for  one 
L.  L.  Johnson,  who  was  then  and  there  a 
candidate  for  the  office  of  speaker  of  the 
assembly  of  the  state  of  Wisconsin,  con- 
trary to  the  provisions  of  §  1966y  of  the 
statutes." 

Mr.  Ekern  was  served  with  notice  of  the 
charges  having  been  filed,  about  9  o'clock  in 
the  forenoon  on  the  following  day^  and  at 
such  time,  at  the  executive  office,  a  hearing 
would  be  had  in  respect  thereto,  and  that 
he  should  appear  at  that  time. 

Proceedings  on  the  hearing. 

Mr.  Ekern,  at  the  time  stated  in  the  notice 
for  the  hearing,  appeared  at  the  governor's 
office  with  Aylward  &  Olbrich,  his  attorneys. 
We  will  not  attempt  to  give  anything  like  a 
verbatim  statement  of  what  was  said  and  of 
all  acts  done  during  the  hearing.  It  will  be 
sufficient  to  give  the  same  in  substance,  so 
as  to  show,  clearly,  the  circumstances  af- 
fecting the  rights  of  the  parties. 

Mr.  Aylward:  I  object  to  these  proceed- 
ings because  §  970  of  the  statutes  confers 
authority  in  such  matters,  only  when  the 
legislature  is  not  in  session.  That  includes 
the  whole  of  to-day,  though  the  legislature 
does  not  convene  until  12  o'clock  noon. 

Governor:  The  objection  is  overruled. 
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Mr.  Ay  1  ward:  I  call  attention  that  the 
notice  and  charges  were  served  but  a  few 
moments  before  the  time  for  appearance; 
that  np  to  now  Mr.  Ekern  has  not  been  al- 
lowed any  time  to  obtain  counsel  and  pre- 
pare for  the  hearing;  that,  inasmuch  as  the 
charges  were  procured  to  be  filed  by  the 
one  who  is  to  sit  in  judgment,  and  the  sub- 
ject to  be  dealt  with  is,  in  reality,  a  co-ordi- 
nate branch  of  the  government,  and  that  the 
matter  ia  very  serious,  in  view  of  the  near 
approach  of  the  legislative  session  requiring 
special  attention  of  the  commissioner  to  im- 
portant matters  to  come  before  it,  forcing 
upon  him  such  a  speedy  hearing  is  unjust; 
and  that  some  reasonable  time  is  necessary 
to  advise  with  counsel  and  prepare  to  pre- 
sent the  defense.  I  request  such  time  to  be 
granted  in  the  interests  of  the  accused,  the 
people  of  the  state,  and  the  executive  him- 
self. 

Governor:  The  application  is  denied.  I 
do  not  agree  with  counsel  as  to  the  law. 
The  proceeding  will  go  on  to  a  conclusion 
before  12  o'clock  noon,  the  time  for  the  leg- 
islature to  convene. 

Mr.  Aylward:  I  am  here  to  protect  my 
client's  interests.  We  are  in  court,  are  we 
notT  I  presume,  whether  the  hearing  is 
concluded  by  the  time  stated  will  depend 
upon  whether  the  testimony  is  closed  by 
that  time  or  not. 

Governor:  I  will  hear  no  more  argument 
on  this  now.  If  you  think  you  are  going  to 
protract  this  hearing — 

Mr.  Aylward:  For  the  purpose  of  preserv- 
mg  a  record  I  wish  it  to  appear  that  the 
governor's  stenographer  is  taking  down 
what  occurs.  May  we  not  present  our  testi- 
mony? 

Governor:  I  have  ruled  and  you  will  de- 
sist from  argument  on  the  subject. 

Mr.  Aylward:  I  will  take  such  course  as  I 
may  think  ought  to  be  taken  before  an  im- 
partial judge,  and  to  protect  my  rights  as  a 
lawyer. 

Governor:  I  am  governor,  acting  as  a 
judge,  and  will  not  allow  these  proceedings 
to  be  unduly  protracted. 

Mr.  Aylward:  May  we  have  the  usual 
privilege  of  filing  an  answer? 

Governor:  You  may  dictate  your  answer 
into  the  record,  but  there  must  be  no  at- 
tempt to  fritter  away  the  forenoon. 

Mr.  Alyward:  May  I  have  a  few  moments 
to  confer  with  our  client  T 

Governor:     Tes,  sir. 


Mr.  Aylward:  I  request  a  reading  of  the 
record  of  the  proceedings  up  to  this  time. 
Governor:  The  request  is  denied. 

Mr.  Gifford  having  been  called  by  the  gov- 
ernor, Mr.  Aylward  interposed  by  insisting 
that  Mr.  Ekern  had  not  yet  been  afforded 
any  suitable  time  to  prepare  for  the  hear- 
ing, and  protested  against  his  being  com- 
pelled to  proceed  without  proper  time  to 
consult  with  his  counsel,  obtain  his  wit- 
nesses, and  prepare  to  make  his  defense. 
The.  protest  was  overruled,  and  the  witness 
testified  in  response  to  interrogatories  pro- 
pounded by  the  governor,  substantially  as 
follows:  I  am  proprietor  of  the  Avenue 
Hotel.  On  New  Year's  Day  about  noon  Mr. 
Ekern  inquired,  by  telephone,  about  two 
rooms  on  the  first  fioor  of  the  hotel,  as 
he  wanted  them  for  January  6th  and  7th. 
He  did  not  say  anything  about  the  purpose. 
On  the  following  Monday,  he  called  and  in- 
formed me  that  the  rooms  were  for  Mr. 
Johnson.  Johnson  was  a  candidate  for 
speaker.  They  were  held  for  him  Jor  the 
two  days.  The  furniture  was  not  cnanged, 
except  a  few  additional  chairs  were  sup- 
plied at  Mr.  Ekern's  suggestion.  Johnson 
was  not  present  during  my  conversation 
with  Ekern.  The  rooms  were  in  use  Mon- 
day and  Tuesday  as  Mr.  Johnson's  head- 
quarters. I  do  not  know  of  anyone  being 
in  the  rooms  during  that  time  except  Mr. 
Johnson.  After  the  conversation  with 
Ekern  I  did  not  see  him  until  this  morning. 
The  rooms  are  closed,  but  have  not  been 
paid  for.  They  were  closed  last  night  by 
Mr.  Johnson's  orders. 

In  response  to  interrogatories  propounded 
by  Mr.  Aylward,  Mr.  Gifford  said:  I  did  not 
know  I  would  be  needed  as  a  witness  until 
called  to  testify.  The  governor  requested 
me  to  call  last  Monday  in  respect  to  the 
matter.  Mr.  Ekern  only  asked  if  the  rooms 
were  engaged,  and,  upon  being  informed 
they  were  not,  he  said  to  hold  them.  He 
had  used  them  before  as  headquarters.  He 
made  no  suggestion  about  them  thereafter 
except  what  I  have  stated.  Johnson  took 
the  rooms.  He  made  the  necessary  arrange- 
ments. No  one  used  the  rooms  but  him,  to 
my  knowledge.  Ekern  made  no  suggestion 
as  to  being  chairman  of  any  political  com- 
mittee or  manager  of  any  political  cam- 
paign or  party.  I  supposed  he  engaged  the 
rooms  for  some  other  person.  He  did  not 
mention  Johnson's  candidacy.  Johnson  did 
not  have  any  committee,  so  far  as  I  know, 
nor  any  manager.  I  made  no  charge  for  the 
rooms    against    Mr.    Ekern.       I    think   he 


stepped  into  the  hotel  for  just  a  minute, 
After  a  brief  conference,  a  verified  answer  Monday  night.  When  he  asked  for  the 
on  the  part  of  Mr.  Ekern  was  filed,  putting  rooms  he  did  not  say  they  were  for  a  head- 
in  issue  all  of  the  allegations  of  the  charges  quarters.  They  have  been  so  used  many 
made  against  him.  times. 
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Mr.  Wilbur,  in  response  to  the  governor's 
questions,  testified  substantially  as  follows: 
I  am  clerk  in  this  office.  This  was  said  in 
mj  presence  between  you  and  Mr.  Ekem. 
He  said  Mr.  Hull  was  hostile  to  him,  be* 
cause  he  was  supporting  Johnson.  That  he 
had  the  caucus  nomination  to  a  certainty. 
Tou  said,  Is  his  hostility  because  of  belief 
that  you  are  supporting  Johnson  T  Ekem 
replied  in  the  affirmative.  You  inquired  as 
to  what  the  fact  was.  He  answered  that  he 
favored  Johnson  and  Dr.  Goff.  You  in- 
quired as  to  what  there  was  in  the  nimor 
of  his  having  engaged  rooms  for  the  politi- 
cal headquarters  of  Johnson.  He  replied 
that  he  had  engaged  the  rooms.  You  in- 
quired whether  it  was  true  that  he  had  dis- 
cussed the  speakership  matter  with  mem- 
bers of  the  legislature,  stating  that  there 
was  a  contest  between  yourself  and  Sena- 
tor La  Follette,  and  that,  in  the  speaker- 
ship contest,  members  must  stand  for  or 
against  the  senator  and  for  or  against  you, 
and  that  he  represented  those  who  were 
against  you.  He  replied  in  the  affirmative. 
You  inquired  as  to  whether  he  had  stated 
to  different  members  that  you  were  not  to 
have  anything  to  do  with  the  organization 
of  the  assembly.  He  replied  in  the  affirma- 
tive. You  then  stated  there  was  no  fight 
or  contest  between  yourself  and  the  sen- 
ator, save  a  fictitious  contest  used  for  po- 
litical purposes  by  certain  men  for  personal 
reasons.  He  replied  that  he  was  glad  to 
hear  that.  You  informed  him  that  the  stat- 
ute prohibited  the  insurance  commissioner 
from  being  politically  active,  and  insisted 
that  he  conform  thereto;  that  he  close  the 
headquarters  which  he  had  opened,  and  re- 
frain from  further  participating  in  the 
speakership  contest  both  on  the  surface  and 
in  fact.  He  replied  that  Johnson  now  had 
the  headquarters,  and  he  did  not  know  what 
Johnson  would  do  about  the  matter.  You 
replied  that  you  were  not  asking  what 
Johnson  would  do.  You  were  simply  in- 
sisting that  that  night  he  close  the  head- 
quarters which  he  had  opened;  that  there 
was  but  one  governor  in  the  state  and  bis 
offices  were  in  the  east  wing  of  the  State 
Capitol,  and  not  the  north  wing.  Then  Mr. 
Ekem  got  up  and  said  he  would  endeavor  to 
comply  with  your  wishes,  and  the  inter- 
view closed. 

The  witness  testified  in  response  to  inter- 
rogatories by  Mr.  Aylward:  I  talked  the 
matter  over  with  the  governor  before  mak- 
ing the  charges.  I  made  the  charges  on  in- 
formation and  belief.  I  have  other  informa- 
tion than  what  has  been  testified  to.  In  the 
charges  I  conformed  to  the  wording  of  the 
statute.  I  do  not  know  as  to  Johnson  hav- 
ing a  formally  organized  committee.  He  had 
one  in  the  sense  that  he  had  men  working 
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together  to  promote  his  candidacy  for  speak- 
er,— a  political  committee  as  generally  un- 
derstood. Ekem  was  the  most  active  peisoa. 
Assemblyman  Holmes  was  also  active.  1 
do  not  know  definitely  as  to  anyone  else. 
They  were  acting  as  a  committee  for  Mr. 
Johnson  as  I  understood  it.  I  do  not  know 
that  any  statement  was  filed  under  the  cor- 
rupt practices  act  regarding  Mr.  Johnson'i 
candidacy,  and  did  not  seek  any  inf  ormatioD 
on  that  point  before  filing  the  charges.  The 
activity  I  referred  to  in  the  charges  referred 
to  the  actual  handling  of  Johnson's  cam- 
paign. His  neglect  of  duty  mentioned  m 
the  charges  consisted  of  his  supporting 
Johnson's  candidacy,  and  of  campaigning  is 
his  interest.  Mr.  Ekem  came  to  the  gov- 
ernor's office  in  response  to  a  telephone 
communication  from  the  governor,  trans- 
mitted by  me  at  the  governor's  request 
There  was  some  conversation  as  regardi 
Senator  La  Follette's  attitude  in  the  speak- 
ership contest,  but  the  general  talk  was  as 
to  whether  the  senator  was  interfering  pres- 
ently. The  question  came  up  as  to  Eken 
closing  the  headquarters  which  he  had 
opened.  He  did  not  say  that  he  had  not 
opened  the  headquarters.  When  the  closing 
of  the  headquarters  was  demanded,  he  said 
Johnson  was  now  in  charge  and  he  was  not 
able  to  say  what  Johnson  woidd  do.  The 
governor  demanded  that  he  close  the  head- 
quarters which  he  had  admitted  that  he 
opened.  When  he  referred  to  Johnson  being 
now  in  charge,  the  governor  said  he  would 
have  no  splitting  of  hairs,  and  that  Ekem 
must  close  the  headquarters  and  refrain 
from  further  participation  in  the  speaker- 
ship contest,  or  there  would  be  a  new  com- 
missioner of  insurance.  Ekem  said  that  if 
there  had  been  any  activity  in  the  spesker- 
ship  contest  on  his  part,  it  was  uninten- 
tional, and  he  would  refrain  from  anything 
further,  and  it  was  then  that  the  governor 
assured  him  that  there  was  but  one  gov- 
ernor in  the  state  of  Wisconsin,  and  he  was 
located  in  the  east  wing  of  the  Qapitol. 

Mr.  Ekem  testified  in  his  own  behalf,  in 
effect,  as  follows:  I  had  no  substantial  op- 
portunity to  prepare  for  this  hearing.  Just 
time  to  call  my  attorneys  by  telephone  and 
make  my  appearance.  I  have  called  some 
witnesses  since  we  appeared  and  made  an- 
swer. I  have  had  no  opportunity  to  con- 
sult with  ihy  counsel  prior  to  appearing 
at  the  hearing,  nor  with  any  witnesses.  It 
is  necessary  for  a  proper  presentation  of 
my  defense  that  I  should  have  opportunity 
to  consult- with  counsel,  and  to  procure  and 
consult  with  witnesses,  and  I  protest  against 
the  hearing  in  advance  of  such  opportunity. 
Mr.  Johnson,  in  official  work,  has  been  much 
in  my  office.  I  think  he  was  there  on  New 
Year's  Day.    I  then   talked  with  Mr.  Gif- 


1918. 


EKERN  V.  McGOVERN. 


803 


ford  over  thq   telephone  at  Johnson's   re- 
quest, in  respect  to  the  rooms.    I  supposed 
[  was  doing  an  act  of  ordinary  courtesy. 
The  next  day  Gifford  asked  me  what  was 
wanted  in  the  rooms,  and  I  replied,  Nothing 
special  except,  possibly,  some  more  chairs. 
I  though  then  that  Johnson  would  see  him 
right  away,  and  paid  no  more  attention  to 
it.    Johnson  and  I  went  to  the  hotel  for 
lunch  on  Monday,  the  6th  of  January.    Gif- 
ford was  told  that  the  rooms  were  for  John- 
son.   I  never  went  near  them,  nor  had  any- 
thing to  do  with  them,  nor  did  I  ever  visit 
them   while  Johnson  had   them,   nor   send 
anyone  there,  nor  assume  any  responsibil- 
ity in  respect  to   them.    Johnson  did  not 
have  any  political  comn^ittee  to  my  knowl- 
edge or  any  campaign  manager.    I  did  not 
act  in  regatd  to  the  matter,  directly  or  in* 
directly.'    I  spoke  favorably  of  Johnson  for 
speaker,  and  that  I  personally  favored  him, 
and  I  spoke  favorably  for  Dr.  Goff.    I  asked 
Mr.  Richards  to  call  on  me,  which  he  did, 
and  we  discussed  the  speakership  matter, — 
I  making  known  my  position  in  respect  to 
it.    I  expressed  the  idea  that  Johnson  was  a 
strong  candidate  and  was  likely  to  win.    In 
talking  with  members  I  referred  to  the  gen- 
eral differences  between  the  governor  and 
Senator  La  FoUette,  but  that  was  not  in- 
tended to  influence  the  speakership.    It  re- 
ferred to  a  purely  political  contest  which 
had  been  on  for  some  time.    When  I  re- 
ferred to  the  subject  of  taking  sides,  it  had 
reference  to  the  general  contest,  the  general 
political  situation.  What  I  said  to  the  mem- 
bers of  the  legislature  was  not  to  influence 
them  in  favor  of  the  man  I  wanted  elected 
speaker.    I  had  a  broader  purpose  in  mind. 
I  may  have  mentioned  the  speakership  mat- 
ter in  letters.    I  have  not  spoken  to  many 
people  about  Johnson's  candidacy.    I  don't 
think  I  ever  said  that  you  [the  governor] 
should  have  nothing  to  say  in  respect  to 
who  should  be  speaker.    I  claim  I  have  a 
right  to  have  my  opinion,  the  same  as  any- 
one else.    I  never  thought  expressing  of  an 
opinion  was  managing  a  political  campaign. 
I  helped  draw  the  corrupt  practices  act,  and 
we  didn't  understand  it  would  work  that 
way.    I  have  not  served  on  any  political 
committee  or  as  manager  of  the  political 
campaign  for  Johnson  or  any  other  person. 
At  the  conversation  I  had  with  the  gover- 
nor, he  asked  me  if  I  thought  Johnson  was 
going  to  be  elected.    I  replied  in  the  affirm- 
ative.   He   then  asked  about  my  running 
his  quarters  for  him,  which  I  denied.     I 
told  him  about  my  connection  with  engag- 
ing  rooms   at   the   Avenue   Hotel.    I   con- 
fessed freely  that  I  favored  Johnson,  and 
that  I  had  said  there  was  a  fight  on  be- 
tween  him   and   La   FoUette.    I   also   ex- 
pressed the  opinion  that  I  did  not  think  the 
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governor  ought  to  dictate  in  the  speaker- 
ship matter.  He  charged  me  with  having 
violated  the  law,  and  denianded  that  I  close 
the  Johnson  headquarters,  threatening  that 
if  I  did  not  he  would  remove  me  from  of- 
fice. 

Governor:  Did  you  do  anything  about 
closing  the  headquarters? 

Ekem:  Have  I  done  anything  about  clos- 
ing the  headquarters  T  As  I  said  that  night, 
I  had  nothing  to  do  with  it. 

Governor:  You  understood  the  question, 
don't  repeat  it. 

Ekern:  There  was  nothing  for  me  to  do 
about  closing  them. 

Governor:  The  evidence  is  closed. 

Mr.  Aylward:  I  am  not  satisfied  to  have 
the  evidence  closed  here  at  all. 

Mr.  Ekem:  I  appeal  for  fairness  and 
justice.  The  governor  has  just  brought  out 
the  first  part  of  the  conversation.  As  the 
governor  delivered  his  ultimatum,  as  it  has 
been  called,  which  ended  our  interview,  I 
said  you  don't  mean  that.  I  have  been 
scrupulous  in  observing  the  law,  and  it  is 
my  intention  to  do  so.  I  have  complied  with 
the  strictest  construction  that  anyone  has 
put  upon  it,  and  I  propose  to  do  that  in  the 
future,  and  from  you,  as  governor,  I  am 
willing  to  accept  the  strictest  construction 
that  you  can  put  upon  it.  I  am  willing  to 
do  everything  that  can  be  properly  done. 

Governor:  I  don't  care  to  hear  any  more. 
I  know  what  happened.  It  isn't  as  though 
you  were  talking  'to  a  man  not  present  at 
the  time. 

Mr.  Ekem:  I  said  I  would  call  Gif- 
ford on  the  telephone,  and  tell  him  I  had 
nothing  to  do  with  the  rooms,  if  that  was 
what  you  wished,  and  you  said.  No,  that 
was  not  satisfactory,  that  I  must  go  to  the 
hotel  and  close  the  headquarters  that  night. 
I  denied  I  opened  the  rooms;  but  you  in- 
sisted, in  spite  of  that,  upon  my  closing  the 
Johnson  headquarters. 

Governor:  I  said,  if  Johnson  is  there,  you 
put  him  there.  You  opened  those  head- 
quarters, and  you  must  close  them.  If 
someone  else  opened  them,  I  would  ask  him 
to  close  them.  If  it  inconveniences  Mr. 
Johnson  I  am  sorry;  but  you  must  close 
the  headquarters  that  you  opened.  I  don't 
care  to  hear  any  more  testimony,  or  take 
any  more  time  in  this  matter. 

Mr.  Aylward:  I  haven't  finished  Mr.  Ek- 
em's  testimony,  and  have  present  to  testi- 
fy, Assemblyman  Johnson,  Mr.  Beedle, 
former  insurance  commissioner,  and  I  want 
to  also  present  the  testimony  of  Lieut.  Gov. 
Morris.  I  believe  justice  affords  Mr.  Ek- 
em a  right  to  have  the  testimony  of  his 
witnesses  taken. 

Governor:  We  would  go  into  the  matter 
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more  fully  if  there  was  time.  We  have 
heard  all  the  testimony  which  time  per- 
mits. It  must  be*  borne  in  mind  I  have 
personal  knowledge  which  no  testimony  can 
modify  concerning  Mr.  Ekem's  own  admis- 
sions on  the  evening  he  was  here,  as  to  his 
participation  in  the  management  of  Mr. 
Johnson's  campaign,  and  what  he  did  in 
reference  to  it,  so  I  shall  find — 

Mr.  Aylward:  Mr.  Wilbur  has  testified  to 
that  conversation. 

Governor:  I  was  here  myself  and  heard 
the  conversation. 

Ekem:  You  refuse  to  permit  my  recollec- 
tion of  that — 

Governor:  You  have  gone  over  the  whole 
transaction.  You  were  notified  at  the  out- 
set that  the  hearing  would  terminate  be- 
fore 12  o'clock.  You  were  called  at  11 
o'clock.  You  have  had  more  than  three 
quarters  of  an  hour  to  testify.  I  now  term- 
inate this  hearing. 

Mr.  Aylward:  One  thing  more,  Governor; 
it  won't  take  but  a  minute.  The  question 
is  about  Mr.  Ekem  being  political  mana- 
ger for  Mr.  Johnson  in  the  speakership  con- 
test. Mr.  Johnson  is  present, — the  one  man 
above  all  others  who  would  know. 

Judge  Rosa:  My  name  has  been  brought 
into  this,  and  I  think  I  ought  to  testify  to 
what  happened,  from  beginning  to  end. 

Governor:  You  may  testify  if  it  will  not 
take  over  five  minutes. 

Judge  Rosa:  It  will  take  more  than  five 
minutes. 

Governor:  A  more  extended  hearing  is  not 
allowed  now.  I  would  be  glad  to  hear  the 
rest  of  the  testimony,  but,  of  course,  you 
don't  know  any  more  about  it.  I  have 
ended  the  hearing. 

Mr.  Aylward:  Mr.  Ekem  has  only  had 
three  quarters  of  an  hour  in  which  to  pre- 
sent evidence  respecting  the  question  of 
whether  he  shall  be  dismissed  from  office.  I 
move  that  the  complaint  be  dismissed  be- 
cause there  is  no  evidence  to  sustain  the 
charges. 
Governor:  The  motion  is  denied. 
Mr.  Aylward:  A  person  accused,  after  tes- 
timony has  been  offered,  is  entitled  to  be 
heard  by  counsel. 

Governor:  Desist  from  further  argument. 
It  is  perfectly  apparent  you  are  trying  to 
protract  the  hearing  till  after  12  o'clock, 
and  I  shall  not  permit  it.  I  don't  intend 
anything  to  interfere.  My  decision  is  to 
sustain  the  charges, — ^to  find  Mr.  Ekern 
guilty  as  charged,  and  order  his  removal 
from  office  for  the  reason  stated  in  the  com- 
plaint and  evidenced  by  the  proof  submitted 
to  me.  I  shall  sign  a  written  order  to  this 
effect  as  soon  as  it  can  be  prepared. 

An  order  of  removal  was  duly  prepared 
and  signed. 
40  X#,RJL(N.S.) 


Subsequent  proceedings  resulting  in 
the  appeal. 

Defendant  Anderson  was  appointed  suc- 
cessor to  appellant,  and,  having,  in  form, 
qualified  for  the  place,  demanded  possession 
of  the  office  quarters,  books,  and  papers,  and 
the  demand  was  refused.    Forcible  compli- 
ance therewith,  under  orders  from  the  gov- 
ernor, being  threatened,  and  seeming  to  be 
imminent,  appellant   caused  his   complaint 
to    be    prepared,    setting    forth    the    facts 
aforesaid,  his  claim  in  good  faith  to  be  the 
commissioner  of  insurance,  notwithstanding 
the  removal  order,  and  that  such  order  was 
made  without  authority  of  law,  and  thereon 
applied  for  injunctive  protection  from  being 
forcibly  interfered  .with  in  his  possession. 
Under  the  governor's  order,  defendant  Ess- 
mann  attempted  to  forcibly  install  Ander- 
son in  appellant's  place.    While  Mr.  Ess- 
mann  was  in  the  act  of  beating  down  the 
office  door  for  the  purpose  of  gaining  en- 
trance to  the  officifU  rooms,  and  expelling 
appellant,  and  a  serious  breach  of  the  peace 
to  accomplish  such  result  was  impending, 
the  temporary  restraining  order  applied  for 
was  granted  and  served.    The  efforts  to  ob- 
tain forcible  possession  of  the  ofiice  there- 
upon ceased.         Thereafter,  the  complaint 
was  amended,  and  supplementary  affidavits 
were  filed  which,  in  the  whole,  set  forth  the 
facts  fully  from  appellant's  standpoint,  and 
that  continuance  of  the  temporary  injunc- 
tion   was    essential    to    prevent    unlawful 
interference   with   his   possession,   and,   on 
the  whole  record,  asked  therefor,  continuing 
the  injunction  pending  the  final  result  of  the 
litigation.    Upon  such  record  and  numerous 
affidavits   filed   in   defendants'    behalf,  not 
changing  the  appearance  materially  as  to 
whether  appellant  was  entitled  to  remain  in 
the  undisturbed  possession  of  the  office,  and 
that  forcible  disturbance  thereof  could  only 
be  prevented  by  judicial  authority,  the  case 
was  submitted  to  the  court,  resulting  in  a 
decision  thus: 

The  court  will  not  assume  jurisdiction 
to  review  the  acts  of  a  co-ordinate  depart- 
ment of  the  government,  unless  power  to 
do  so  be  clearly  given  by  law. 

If  the  governor  was  without  power  or  du- 
ty to  forcibly  dispossess  Mr.  Ekem  in  the 
manner  attempted,  the  court  has  power  to 
enjoin  such  interference,  regardless  of  the 
official  status  of  the  offender;  but  whether 
such  power  or  duty  exists  need  not  be  de- 
cided because  of  the  conclusion  on  another 
point  fatal  to  plaintiff's  application  for  pro- 
tection. 

The  court  will  not  interfere  to  protect  a 
person  in  possession  of  an  office  from  being 
forcibly  dispossessed  by  another  having  the 
prima  facie  right,  unless  such  person  is  at 
least  an  officer  de  faoto^ 
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Whether  Mr.  Ekem  has  a  de  facto  right 
to  the  office  depends  upon  whether  Ander- 
lion  ^as  the  de  jure  right.  The  court  can- 
not determine  the  former  without  determin- 
ing the  latter  by  passing  upon  the  validity 
of  the  removal,  so  the  rule  that  precludes 
trial  of  the  title  de  jure  in  the  equity  ac- 
tion also  precludes  trial  of  the  title  de 
facto,  as  ruled  in  Barendt  v.  McCarthy,  160 
Cal.  680,  118  Pac.  228.  It  follows  that  this 
case  is  ruled  by  Ward  v.  Sweeney,  106  Wis. 
44,  82  N.  W.  160. 

From  the  order  thus  entered,  the  appeal 
was  taken.  After  the  cause  was  submitted 
for  decision,  a  resubmission  was  ordered 
on  these  propositions: 

Question  1.  Does  §  970  of  the  statutes  re- 
quire that  due  process  of  law,  as  guaran- 
teed by  the  Constitution,  be  pursued  in  re- 
moving an  officer? 

Question  2.  Does  due  process  of  law  in 
such  a  case  entitle  the  officer  attempted  to 
be  removed  to  a  reasonable  notice  of  the 
hearing  and  of  the  particulars  of  the  charge, 
a  reasonable  opportunity  to  be  heard  in 
person  and  by  counsel,  to  know  the  adverse 
evidence  to  be  considered,  the  right  to 
croBs-examine  the  opposing  witnesses,  and 
present  all  material  evidence  in  his  own  be- 
half? 

Question  3.  If  an  order  for  the  removal  of 
an  officer  charged  in  such  a  proceeding  be 
made,  without  according  to  him  these  privi- 
leges, is  it  valid? 

Question  4.  Is  it  a  jurisdictional  require- 
ment of  an  order  under  the  removal  statute, 
that  it  be  based  on  evidence  taken  according 
to  the  essentials  of  due  process  of  law, 
which  in  some  reasonable  view  sustain  the 
charges  against  the  person  accused,  which 
will  warrant  his  removal,  and  if  so,  was 
such  a  case  made  as  to  Mr.  Ekem? 

Messrs.  John  A.  Ay  1  ward  and  M.  B. 
Olbrlch,  for  appellant: 

No  conunission  and  no  official  act  of  the 
executive  is  complete  until  the  same  has 
been  countersigned  by  the  secretary  of  state 
and  the  great  seal  affixed  thereto. 

State  ex  rel.  Miller  v.  Barber,  4  Wyo. 
409,  27  L.ILA.  46,  34  Pac.  1028;  State  ex 
rel.  Fleming  v.  Crawford,  28  Fla.  441,  14 
L.R.A.  263,  10  So.  118;  Griswold  v.  Pit- 
cairn,  2  Conn.  85;  Church  v.  Hubbart,  2 
Cranch,  187,  2  L.  ed.  249;  The  Santissima 
Trinidad,  7  Wheat.  283,  6  L.  ed.  454;  2 
Bl.  Com.  846,  347;  Story,  Confl.  L.  §  643; 
Hamilton  v.  State,  61  Md.  14;  Marbury  v. 
Madison,  1  Cranch,  137,  2  L.  ed.  60;  Atty. 
Gen.  ex  rel.  Rich  v.  Jochim,  99  Mich.  358, 
23  L.R.A.  699,  41  Am.  St.  Rep.  606,  58 
N.  W.  611;  Harrington  v.  Pardee,  1  Cal. 
App.  278,  82  Pac.  83;  People  ex  rel.  Ewing 
V.  Forquer,  Breese  (111.)  68;  Dolan  v. 
46  L.RJL(NJ3.) 


Trelevan,  31  Wia.  147;  Brown  v.  Cohn,  86 
Wis.  1,  20  JmR^.  182,  64  N.  W.  1101; 
Oelbermann  v.  Ide,  93  Wis.  669,  67  Am. 
St.  Rep.  947,  68  N.  W.  393;  Marsh  v.  Nich- 
ols, S.  &  Co.  128  U.  S.  606,  32  L.  ed.  688, 
9  Sup.  Ct.  Rep.  168;  Baxter  v.  SUte,  16 
WU.  489;  Smeltzer  v.  White,  92  U.  B. 
390,  23  L.  ed.  608;  Jeter  v.  State,  1  M'Cord, 
L.  233. 

The  governor  had  no  jurisdiction  to  re- 
move Commissioner  Ekem. 

State  ex  rel.  Gill  v.  Watertown,  9  Wis. 
254;  State  ex  rel.  Danforth  v.  Kuehn,  34 
Wis.  229;  State  ex  rel.  Kennedy  v.  Mo^ 
Garry,  21  Wis.  496;  State  ex  rel.  Stark- 
weather V.  Superior,  90  Wis.  612,  64  N.  W. 
304;  State  ex  rel.  Velie  v.  Morgan,  130 
Wis.  293,  110  N.  W.  246;  State  ex  rel.  Wag- 
ner V.  Dahl,  140  Wis.  301,  122  N.  W.  748. 

A  member  of  the  assembly  desiring  or 
seeking  to  be  chosen  as  speaker  of  the  as- 
sembly, although  he  may  have  friends  or 
members  interested  or  working  in  his  be- 
half, is  not,  under  the  election  laws  and 
corrupt  practices  act  of  the  state  of  Wis- 
consin, "a  candidate." 

Tenney  v.  State,  27  Wis.  387;  State  ex 
rel.  Wood  v.  Baker,  38  Wis.  71;  Conger 
V.  Gilmer,  32  Cal.  76;  Police  Comrs.  v. 
Louisville,  3  Bush,  697;  Rogers  v.  Jacob, 
88  Ky.  502,  11  S.  W.  613;  Speed  v.  Craw- 
ford, 3  Met.  (Ky.)  207;  Magruder  v.  Swann, 
25  Md.  173;  State  ex  rel.  Carson  v.  Harri- 
son, 113  Ind.  434,  3  Am.  St.  Rep.  663,  16 
N.  E.  384;  People  ex  rel.  Nichols  v.  County 
Canvassers,  129  N.  Y.  395,  14  L.RA..  624,  29 
N.  E.  327;  State  ex  rel.  Mack  v.  Torreyson, 
21  Nev.  517,  34  Pac  870;  State  ex  rel. 
Clarke  v.  Irwin,  6  Nev.  Ill;  Seaman  v. 
Baughman,  82  Iowa,  216,  11  L.R.A.  354,  47 
N.  W.  1091;  Wheelock's  Election,  82  Pa. 
297;  Stinson  v.  Sweeney,  17  Nev.  309,  30 
Pac.  997. 

The  primary  and  election  laws  and  the 
corrupt  practices  act,  except  as  otherwise 
specified,  relate  only  to  elective  offices. 

The  statutes  having  provided  that  the 
removal  may  be  made  "by  the  governor 
upon  satisfactory  proof,"  this  court  will  ex- 
amine the  record  to  ascertain  if  the  re- 
moval was  arbitrarily  made,  or  if  there 
was  a  clear  case  of  abuse  in  making  the  re- 
moval. 

State  ex  rel.  Danforth  v.  Kuehn,  34  Wis. 
229;  State  ex  rel.  Willis  v.  Prince,  46  Wis. 
610;  State  ex  rel.  Starkweather  v.  Superior, 
90  Wis.  612,  64  N.  W.  304;  State  ex  reL 
Coffey  V.  Chittenden,  112  Wis.  669,  88  N.W. 
587;  State  ex  rel.  Wagner  v.  Dahl,  140 
Wis.  301,  122  N.  W.  748;  Atty.  Gen.  ex  rel 
Taylor  v.  Brown,  1  Wis.  513;  Gillan  v.  Nor- 
mal Schools,  88  Wis.  7,  24  L.ILA.  336,  68 
N.  W.  1042. 
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If  oourt  will  not  terminate  oontroveray, 
it  ahould  preserye  statua  quo, 

2  High,  Inj.  3d  ed.  §1315;  Stenglein  v. 
Saginaw  Circuit  Judge,  128  Mich.  440,  87 
N.  W.  440;  School  DUt.  v.  Weiae,  77  Minn. 
167,  79  N.  W.  668;  Palmer  v.  Foley,  46 
How.  Pr.  110;  State  ex  rel.  Fairbanks  v. 
Superior  Ct.  17  Wash.  12,  61  Am.  St.  Rep. 
803,  48  Pac.  741;  Neeland  ▼.  SUte,  30  Kan. 
164,  18  Pac.  165;  Huntington  v.  Cast,  140 
Ind.  255,  48  N.  E.  1025;  Parsons  ▼.  Durand, 
150  Ind.  203,  40  N.  E.  1047;  Landes  v.  Walls, 
160  Ind.  216,  66  K.  E.  670;  Guillotte  y. 
Poincy,  41  La.  Ann.  333,  5  L JIJL  403,  6  So. 
507;  State  ▼.  Alexander,  107  Iowa,  177,  77  N. 
W.  841;  Reemelin  v.  Mosby,  47  Ohio  St. 
570,  26  N.  E,  717;  Pottsville  Town  Coun- 
eil's  Appeal,  1  Monaghan  (Pa.)  705,  15 
AtL  730;  Kerr  y.  Trego,  47  Pa.  202;  Jack- 
son y.  Powell,  119  La.  882,  44  So.  680; 
Lucas  y.  Futrall,  84  Ark.  540,  106  S.  W. 
667;  Seneca  Nation  y.  Jimeson,  62  Misc.  01; 
114  N.  Y.  Supp.  401;  Dayies  y.  SUte,  30  Ohio 
C.  C.  527;  Hardy  y.  Reamer,  84  S.  C. 
487,  66  S.  K  678;  Casey  y.  Bryce,  173 
Ala.  120,  55  So.  810;  Hollar  y.  Comett,  144 
Ky.  420,  138  S.  W.  208;  Barendt  y.  Mc- 
Carthy, 160  Cal.  680,  118  Pac.  228;  Hotchkiss 
y.  Keck,  86  Neb.  322,  125  N.  W.  500;  Chain 
Belt  Co.  y.  Von  Spreckelsen,  117  Wis.  106, 
94  N.  W.  78. 

Under  the  certificate  of  appointment 
which  plaintiff  holds,  he  has  yet  two  years 
to  serye,  and  it  is  presumed  that  he  is  still 
entitled  to  the  office. 

Rochester  &  G.  Valley  R.  Co.  y.  Clarke 
Nat.  Bank,  60  Barb.  234;  Kinyon  y.  Du- 
chene,  21  Mich.  408;  Norris  y.  State,  22 
Ark.  524;  Kaufman  y.  Stone,  25  Ark.  336; 
Sawyer  y.  Knowles,  33  Me.  208;  Urmston 
▼.  State,  73  Ind.  175;  State  ex  rel.  Coffey  y. 
Chittenden,  112  Wis.  560,  88  N.  W.  587; 
State  ex  rel.  McCoale  y.  Kersten,  118  Wis. 
287,  95  N.  W.  120;  State  ex  rel.  Gill  y. 
Milwaukee  County,  21  Wis.  443;  State  ex 
rel.  Binder  y.  Goff,  120  Wis.  668,  0  L.R.A. 
(N.S.)  916,  100  N.  W.  628;  Ward  y. 
Sweeney,  106  Wis.  44,  82  N.  W.  169;  Dubuc 
y.  Voss,  19  La.  Ann.  210,  02  Am.  Dec.  526; 
State  ex  rel.  Butler  y.  Callahan,  4  N.  D. 
481,  61  N.  W.  1025;  State  ex  rel.  Moore  y. 
Archibald,  5  N.  D.  359,  66  N.  W.  234. 

The  issuance  of  the  injunction  prayed  for 
Inyolyes  no  interference  with  executiye  acts. 

Re  Fire  &  Excise  Comrs.  19  Colo.  482,  36 
Pac.  234;  Marbury  y.  Madison,  1  Cranch, 
137,  170,  171,  2  L.  ed.  60,  71;  Atty.  Gen. 
ex  rel.  Bashford  y.  Barstow,  4  Wis.  567. 

Section  970  of  the  statutes  requires  that 
due  process  of  law,  as  guaranteed  by  the 
Constitution,  must  be  pursued  in  removing 
an  officer. 


Dietz  V.  Neenah,  91  Wis.  422,  64  N.  W. 
46  L.R.A.(N.S.) 


290;  State  ex  rel.  Milwaukee  Medieal  OA- 
lege  y.  Chittenden,  127  Wis.  468,  107  Wis. 
500;  Schiltz  y.  Roenitz,  86  Wis.  31, 21  UELA. 
483,  39  Am.  St.  Rep.  873,  56  N.  W.  194; 
Quimby  y.  Hagen,  54  Vt.  132;  Shurtleff  y. 
United  States,  180  U.  S.  311,  314,  47  L. 
ed.  828,  831,  23  Sup.  Ct.  Rep.  536;  Beagaii 
y.  United  SUtes,  182  U.  S.  419,  425,  45  L. 
ed.  1162,  1164,  21  Sup.  Ct.  Rq>.  842;  Ex 
parte  Garland,  4  Wall.  378,  18  L.  ed.  370; 
Lucas  y.  Futrall,  84  Ark.  540,  106  S.  W. 
667;   Patton  v.  Board  of  Health,  127  CaL 
388,  78  Am.  St.  Rep.  66,  50  Pac  702;  Ken- 
nedy y.  Board  of  Education,  82  Cal.  483,  22 
Pac.  1042;  People  ex  rel.  Simpson  ▼.  Des- 
man, 16  Colo.  App.  337,  65  Pac.  455;  Ben- 
son y.  People,  10  Colo.  App.  175,  50  Pae. 
212;    Coleman  y.   Glenn,   103  Ga.  458,   68 
Am.  St.  Rep.  108,  30  S.  E.  207;  Jtuoqaee  y. 
Little,  51  Kan.  300,  20  L.RJi.  304,  33  Pae. 
1.06;  Page  y.  Hardin,  8  B.  Mon.  648;  Renr 
Shaw  y.  Cook,  129  Ky.  372,  111  8.  W.  377; 
Todd  y.  Dunlap,  99  Ky.  460,  36  8.  W.  541; 
Andrews  y.  King,  77  Me.  224;  State  ▼.  Don- 
oyan,   80   Me.   448,   36   AtL   082;    Ham   y. 
Board   of   Police,   142   Mass.   90,   7   N.   S. 
540;  Cull  y.  Wheltle,  114  Md.  58,  78  AtL 
820;    Miles   y.   Steyenson,   80  Md.   358,  30 
Atl.  646;   Harman  y.  Harwood,  58  MdL  1; 
Dullman  y.  Willson,  53  Mich.  392,  51  Am. 
Rep.   128,   10  N.   W.   112;    People  ex  reL 
Meteyier  y.  Therrien,  80  Mich.  187,  46  N.  W. 
78;  Hallgren  y.  Campbell,  82  Mich.  255,  0 
L.R.A.   408,   21   Am.   St.   Rep.   557,   46   N. 
W.  381;  Townsend  y.  Sauk  Centre,  71  Minn. 
370,  74  N.  W.  150;  State  ex  reL  Brennan  ▼. 
Walbridge,  62  Mo.  App.  162;  State  ex  reL 
Reid  y.  Walbridge,  119  Mo.  383,  41  Am.  Si. 
Rep.  663,  24  S.  W.  457 ;  State  ex  rel.  Deni- 
son  y.  St.  Louis,  90  Mo.  19,  1  S.  W.  757; 
State  ex  rel.  Hastings  y.   Smith,  35  Neih. 
13,  16  L.RA.  791,  52  N.  W.  700;  Hagerty 
y.  Shedd,  75  N.  H.  303,  130  Am.  St.  Rep. 
725,  74  Atl.  1055;  State,  Markley,  Proseea- 
tor,  y.  Cape  May  Point,  55  N.  J.  L.  104» 
25  Atl.  259;  SUte  ex  rel.  Haight  y.  Loye, 
39  N.  J.  L.  14;  State,  Bradshaw,  Proaeeator, 
y.  Camden,  39  N.  J.  L.  416;  People  ex  reL 
Maloney   y.   Douglass,   196   N.   Y.   J  45,   87 
N.  E.  1070;  State  ex  rel.  Caldwell  y.  Wil- 
son, 121  N.  C.  425,  28  S.  E.  554;  State  ex 
rel.  Atty.  Gen.  y.  Hawkins,  44  Ohio  St.  98,  5 
N.  E.  228;  State  ex  rel.  Atty.  Gen.  ▼.  Hog- 
Ian,  64  Ohio  St  532,  60  N.  E.  627;  Biggs 
y.  McBride,  17  Or.  640,  5  L.R.A.  115,  21 
Pac.  878;   Com.  ex  rel.  Bowman  y.  Slifer, 
25  Pa.  23,  64  Am.  Dee.  680;  Willard's  Ap- 
peal, 4  R.  I.  507;  McDowell  y.  Burnett,  92 
S.  C.  469,  76  S.  E.  873;  State  ex  rel.  Hitch- 
cock   y.   Hewitt,   3    S.    D.    187,    16    LJELA. 
413,  44  Am.  St.  Rep.  788,  62  N.  W.  875; 
McCully  y.  State,  102  Tenn.  500,  46  L.R.A. 
567,  53  S.  W.  134;   Honey  y.  Graham,  30 
Tex.  1 ;  People  ex  rel.  Murphy  y.  McAllister, 
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10  Utah,  357,  37  Pac.  678;  Gilbert  v.  Police 
&  Fire  Comrs.  11  Utah,  378,  40  Pac.  264; 
State  ex  rel.  McReavy  t.  Burke,  8  Wash. 
412,  36  Pac.  281 ;  Phares  ▼.  State,  3  W.  Va. 
667,  100  Am.  Dec.  777;  State  ex  rel.  Ham- 
aton  V.  Grant,  14  Wyo.  41,  1  L.RA.(N.S.) 
588,  116  Am.  St.  Rep.  982,  81  Pac.  795, 
82  Pac.  2. 

The  statute  is  unconstitutional  if  it  does 
not  provide  due  process. 

State  ex  rel.  Milwaukee  Medical  College 
V.  Chittenden,  127  Wis.  468,  107  N.  W.  500; 
Ex  parte  Garland,  4  Wall.  378,  18  L.  ed. 
370;  Ex  parte  Heyfron,  7  How.  (Miss.) 
127;  People  ex  rel.  Mulford  t.  Turner,  1 
Gal.  143,  52  Am.  Dec.  295;  Fletcher  y.  Dain- 
gerfield,  20  Cal.  427. 

Unless  clearly  modified  by  statute  or  Con- 
stitution, the  common-law  rule  that  due 
process  of  law  be  pursued  still  prevails. 

Dullam  V.  Willson,  63  Mich.  392,  61  Am. 
Rep.  128,  19  N.  W.  112;  29  Am.  &  Eng. 
Enc.  Law,  434;  26  Am.  Law.  Rev.  199; 
Throop,  Pub.  Off.  §  362;  Coburn  v.  Harvey, 
18  Wis.  148;  Todd  v.  Dunlap,  99  Ky.  464,  36 
8.  W.  641;  Andrews  v.  King,  77  Me.  224; 
Stoddard  v.  Gibbs,  1  Sumn.  263,  Fed.  Gas. 
No.  13,468;  Edwards  v.  United  States,  103 
U.  S.  471,  26  L.  ed.  314;  State  ex  reL 
Toepke  v.  Clayton,  27  Kan.  442,  41  Am. 
Rep.  418;  Kreitz  v.  Behrensmeyer,  149  IlL 
496,  24  L.RA.  69,  36  N.  E.  983. 

Due  process  of  law  in  such  a  case  entitled 
the  officer  attempted  to  be  removed  to  a 
reasonable  notice  of  the  hearing  and  of  the 
particulars  of  the  charge,  a  reasonable  op- 
portunity to  be  heard  in  person  or  by  coun- 
sel, to  know  the  adverse  evidence  to  be 
considered,  the  right  to  cross-examine  the 
opposing  witnesses,  and  present  all  ma- 
terial evidence  in  his  own  behalf. 

Dietz  V.  Neenah,  91  Wis.  422,  64  N.  W. 
299;  Schiltz  v.  Roenitz,  86  Wis.  31,  21 
LJRA.  483,  39  Am.  St.  Rep.  873,  56  N.  W. 
194;  McVeigh  v.  United  States,  11  Wall. 
267,  20  L.  ed.  80;  Hagerty  v.  Shedd,  76  N. 
H.  393,  139  Am.  St.  Rep.  726,  74  Atl. 
1055;    McCully    v.    State,    102    Tenn.    509, 

46  L.RA.  567,  53  S.  W.  134;  McDowell  v. 
Burnett,  92  8.  C.  469,  75  S.  E.  873;  Shurt- 
leff  V.  United  SUtes,  189  U.  S.  311,  314, 

47  L.  ed.  828,  831,  23  Sup.  Ct.  Rep.  535; 
Biggs  V.  McBride,  17  Or.  640,  5  L.R.A. 
116,  21  Pac.  878;  State  ex  rel.  Atty.  Gen.  v. 
Hoglan,  64  Ohio  St.  632,  60  N.  E.  627; 
State  ex  rel.  Denison  v.  St.  Louis,  90  Mo. 
19,  1  S.  W.  767 ;  Benson  v.  People,  10  Colo. 
App.  176,  50  Pac.  212;  Andrews  v.  King, 
77  Me.  224;  State  ex  rel.  Hastings  v. 
Smith,  35  Neb.  13,  16  L.R.A.  791,  52  N.  W. 
700;  Lucas  v.  Futrall,  84  Ark.  540,  106  S. 
W.  667;  Com.  ex  rel.  Bowman  v.  Slifer,  25 
Pa.  23,  64  Am.  Dec.  680;  Patton  v.  Board 
of  Health,  127  Cal.  388.  78  Am.  St.  Rep. 
46  L.R.A.(N.S.) 


[  66,  59  Pac.  702;  Jacques  v.  Litle,  51  Kan. 
300,  20  L.R.A.  304,  33  Pac.  106;  Hayden 
V.  Memphis,  100  Tenn.  582,  47  S.  W.  182; 
State  ex  rel.  McReavy  v.  Burke,  8  Wash. 
412,  36  Pac.  281;  Coleman  v.  Glenn,  103 
Ga.  458,  68  Am.  St.  Rep.  108,  30  S.  E. 
297;  State  ex  rel.  Hamilton  v.  •Grant,  14 
Wyo.  41,  1  LJIJL(N.S.)  688,  116  Am.  St. 
Rep.  982,  81  Pac.  795,  82  Pac.  2;  State  ex 
rel.  Milwaukee  Medical  College  v.  Chitten- 
den, 127  Wis.  486,  107  N.  W.  600. 

It  is  a  jurisdictional  requirement  of  an 
order  under  the  removal  statute,  that  it  be 
based  on  evidence  taken  in  accordance  to 
the  essentials  of  due  process  of  law,  which 
in  some  reasonable  view  sustains  the  charges 
against  the  person  accused. 

State  ex  rel.  Milwaukee  Medical  College 
V.  Chittenden,  127  Wis.  468,  107  N.  W.  600; 
Throop,  Pub.  Off.  §379;  Mechem,  Pub.  Off. 
§  455 ;  State  ex  rel.  Dumer  v.  Huegin,  110 
Wis.  189,  62  L.Rji.  700,  86  N.  W.  1046, 
15  Am.  Grim.  Rep.  332;  State  ex  rel.  Stark- 
weather V.  Superior,  90  Wis.  612,  64  N.  W. 
304;  State  ex  rel.  Heller  v.  Lawler,  103  Wis. 
460,  79  N.  W.  777;  State  ex  reL  Wag- 
ner V.  Dahl,  140  Wis.  301,  122  N.  W.  748; 
State  ex  rel.  Augusta  v.  Losby,  115  Wis.  67; 
State  ex  rel.  Morel  and  v.  Whitford,  64  Wis. 
150,  11  N.  W.  424;  State  ex  rel.  N.  C. 
Foster  Lumber  Co.  v.  Williams,  123  Wis. 
61,  100  N.  W.  1048;  State  ex  rel.  Vilas  v. 
Wharton,  117  Wis.  558,  94  N.  W.  359; 
Dullam  V.  Willson,  53  Mich.  392,  51  Am. 
Rep.  128,  19  N.  W.  112;  Riggins  v.  Waco, 
100  Tex.  32,  93  S.  W.  426;  State  ex  reL 
Atty.  Gen.  v.  Hoglan,  64  Ohio  St.  632,  60 
N.  E.  627 ;  People  ex  reL  Campbell  v.  Camp- 
bell, 82  N.  Y.  247;  People  ex  rel.  Simpson 
V.  Denman,  16  Colo.  App.  337,  66  Pac.  465; 
State,  Ayers,  Prosecutor,  v.  Poliee  Comrs.  49 
N.  J.  L.  170,  6  Atl.  669;  State  ex  reL 
Kinsella  v.  Eberhart,  116  Minn.  313,  39 
L.R.A.(N.S.)  788,  133  N.  W.  857,  Ann. 
Cas.  1913  B,  786. 

Messrs.  A.  C.  Umbrelt  and  Harry  Ii. 
Butler,   for  respondents: 

The  defendant  Francis  E.  McGovem  is  in 
fact  and  law  proceeded  against  in  his 
capacity  as  governor  of  the  state. 

Minnesota  v.  Hitchcock,  186  U.  8.  373, 
387,  46  L.  ed.  954,  962,  22  Sup.  Ct.  Rep. 
650;  Mississippi  v.  Johnson,  4  Wall.  476, 
501,  18  L.  ed.  437,  441. 

The  governor,  as  the  head  of  an  equal 
and  co-ordinate  department  of  government, 
is  not  subject  to  control  by  the  judiciary, 
even  i^  to  ministerial '  duties  imposed  on 
him  by  law. 

State  ex  rel.  Byrne  v.  Harvey,  11  Wis. 
33;  Atty.  Gen.  ex  rel.  Taylor  v.  Brown, 
1  Wis.  613;  State  ex  rel.  Gill  v.  Water- 
town,  9  Wis.  254;  State  ex  rel.  Peck  v. 
Rusk,  55  Wis.  465,  13  N.  W.  452;  People 
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ex  rel.  Sutherland  v.  The  Governor,  29  Mich. 
320,  18  Am.  Rep.  89;  Hawkins  v.  The  Gov- 
ernor, 1  Ark.  670,  33  Am.  Dec.  346;  Rice 
V.  The  Governor  (Rice  v.  Draper)  207  Mass. 
677,  32  L.R.A.(N.S.)  365,  93  N.  E.  821; 
Bates  V.  Taylor,  87  Tenn.  319,  3  L.Rji.  316, 
US.  W.,266;  Jonesboro,  F.  B.  &,  B.  Gap 
Tump.  Co.  V.  Brown,  8  Baxt.  490,  35  Am. 
Rep.  713;  State  ex  rel.  Latture  v.  Board  of 
Inspectors,  114  Tenn.  616,  86  S.  W.  319; 
Hovey  v.  State,  127  Ind.  688,  11  L.R.A. 
763,  22  Am.  St.  Rep.  663,  27  N.  E.  176; 
SUte,  Gledhill,  Prosecutor,  v.  The  Gov- 
ernor, 26  N.  J.  L.  331;  People  ex  rel.  Brod- 
erick  v.  Morton,  166  N.  Y.  136,  41  L.R.A. 
231,  66  Am.  St  Rep.  647,  60  N.  E.  791; 
Mauran  v.  Smith,  8  R.  I.  192,  6  Am.  Rep. 
564;  Western  R.  Co.  v.  DeGraff,  27  Minn. 
1,  6  N.  W.  341;  Rice  v.  Austin,  19  Minn. 
103,  Gil.  74,  18  Am.  Rep.  330;  People  ex 
rel.  Bacon  v.  Cullom,  100  111.  472;  People 
ex  rel.  Earless  v.  Yates,  40  III.  126;  People 
ex  rel.  Billings  v.  Bissell,  19  111.  229,  68 
Am.  Dec.  591;  Vicksburg  &  M.  R.  Co.  v. 
Lowry,  61  Miss.  102,  48  Am.  Rep.  76; 
Teat  V.  McGaughey,  86  Tex.  478,  22  S.  W. 
302;  Bledsoe  v.  International  R.  Co.  40 
Tex.  637;  State  ex  rel.  Low  v.  Towns,  8 
Ga.  360 ;  State  ex  rel.  Bisbee  v.  Drew,  17  Fla. 
67;  State  ex  rel.  Lockwood  v.  Kirkwood,  14 
Iowa,  162;  Re  Dennett,  32  Me.  508,  64  Am. 
Dec.  602;  Insane  Asylum  v.  Wolfly,  3  Ariz. 
132,  8  L.R.A.  188,  22  Pac.  383;  State  ex 
rel.  Robb  v.  Stone,  120  Mo.  428,  23  L.R.A. 
194,  41  Am.  St.  Rep.  706,  25  S.  W.  376; 
Woods  V.  Sheldon,  9  S.  D:  392,  69  N.  W. 
602. 

Courts  will  not  review  by  certiorari  the 
alleged  unlawful  acts  of  the  chief  execu- 
tive. 

State  ex  rel.  Peck  v.  Rusk,  66  Wis.  466, 
13  N.  W.  462;  People  ex  rel.  Leo  v.  Hill, 
126  N.  Y.  497,  37  N.  Y.  S.  R.  792,  13  N.Y. 
Supp.  186;  2  Spelling,  Extr.  Relief,  f  1964. 

Courts  will  not  restrain  by  injunction  or 
prohibition  the  alleged  unlawful  acts  of  the 
chief  executive. 

Mississippi  v.  Johnson,  4  Wall.  475,  18 
L.  ed.  437;  Western  R.  Co.  v.  De' Graff,  27 
Minn.  1,  6  N.  W.  341;  Bates  v.  Taylor,  87 
Tenn.  319,  3  L.R.A.  316,  11  S.  W.  266; 
State  ex  rel.  Atty.  Gen.  v.  Huston,  27  Okla. 
606,  34  L.R.A.(N.S.)  380,  113  Pac.  190; 
Frost  V.  Thomas,  26  Colo.  222,  77  Am.  St. 
Rep.  259,  56  Pac.  899;  People  ex  rel.  Alex- 
ander V.  District  Ct.  29  Colo.  182,  68  Pac 
242;  State  ex  rel.  Taylor  v.  Lord,  28  Or. 
498,  31  L.RA.  473,  43  Pac.  471;  Stein  v. 
Morrison,  9  Idaho,  426,  75  Pac.  246;  Grier  v. 
Taylor,  4  M'Cord,  L.  206,  17  Am.  Dec.  731; 
Slack  V.  Jacob,  8  W.  Va.  657. 

Officers  and  subordinates  acting  under  di- 
rection of  the  governor  (as  his  codef end- 
ants  are  here  alleged  to  be)  are  immune 
46  L.R.A.(N.S.) 


^from   injunctive  restraint  to  the 
tent  as  the  executive. 

Hartranft's  Appeal,  86  Pa.  433,  27  Am. 
Rep.  667;  Marbury  v.  Madison,  1  Craiich, 
137,  2  L.  ed.  60;  Hawkins  v.  The  Governor, 
1  Ark.  570,  33  Am.  Dec.  346;  People  ex 
rel.  Sutherland  v.  The  Governor,  29  Mich. 
320,  18  Am.  Rep.  89;  Western  R.  Co.  v. 
DeGraff,  27  Minn.  1,  6  N.  W.  341;  State 
ex  rel.  Taylor  v.  Lord,  28  Or.  498,  31  L>.R,A. 
478,  43  Pac.  471. 

If  jurisdiction  judicially  to  control  the 
governor  in  the  attempted  exercise  of  ex- 
ecutive power  is  to  be  assumed  at  all,  it 
should  not  be  permitted  in  a  suit  by  a 
private  party  in  a  circuit  court. 

Income  Tax  Cases,  148  Wis.  466,  134 
N.  W.  673,  135  N.  W.  164,  Ann.  Caa.  1913 
A,  1147;  State  ex  rel.  Hartung  v.  Milwau- 
kee, 102  Wis.  509,  78  N.  W.  766;  Ward  v. 
Sweeney,  106  Wis.  44,  82  N.  W.  169. 

The  acts  sought  to  be  restrained  were 
within  executive  power. 

Re  Neagle,  135  U.  S.  1,  34  L.  ed.  65,  10 
Sup.  Ct.  Rep.  658;  Stephenson  v.  Little, 
10  Mich.  433;  Wells  v.  Nickles,  104  U.  S, 
444,  26  L.  ed.  826;  Re  Debs,  168  U.  S.  664, 
39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900;  Logan 
V.  United  States,  144  U.  S.  263,  36  L.  ed. 
429,  12  Sup.  Ct.  Rep.  617;  Buater  v. 
Wright,  68  C.  C.  A.  505,  136  Fed.  947; 
Re  Matthews,  122  Fed.  248;  United  States 
V.  Mullin,  71  Fed.  682. 

The  title  to  public  office  is  not  triable  ia 
an  equitable  action  for  injunctional  relief, 
nor  even  in  mandamus. 

Ward  V.  Sweeney,  196  Wis,  44,  82  N.  E. 
169;  State  ex  rel.  Lochschmidt  v.  Raisler. 
133  Wis.  672,  114  N.  W.  118;  State  ex  rel. 
Jones  V.  Gates,  86  Wis.  634,  39  Am.  St. 
Rep.  912,  57  N.  W.  296;  State  ex  rel.  Mc- 
Coale  V.  Kersten,  118  Wis.  287,  96  N.  W. 
120. 

The  holder  of  a  certificate  of  election  is 
entitled  to  the  possession  of  an  office  as 
against  an  incumbent  who  claims  that  he 
was  in  fact  elected  and  entitled  to  pos- 
session, and  throws  the  burden  on  the  latter 
to  establish  his  title  at  law;  this  right  of 
possession  of  the  certificate  holder  may  be 
enforced  by  mandamus,  though  title  to  the 
office  will  not  be  determined  therein. 

La  Pointe  v.  O'Malley,  46  Wis.  36,  60 
N.  W.  521;  State  ex  rel.  Jones  v.  Gates,  86 
Wis.  634,  39  Am.  St.  Rep.  912,  67  N.  W. 
296;  State  ex  rel.  MoCoale  v.  Kersten,  118 
Wis.  287,  95  N.  W.  120 ;  State  ex  rel.  Bind- 
er V.  Goff,  129  Wis.  668,  9  L.RA.(N.S.) 
916,  109  N.  W.  628;  State  ex  rel.  Hayden 
V.  Arnold,  161  Wis.  19,  138  N.  W.  78; 
People  ex  rel.  Cummings  v.  Head,  26  111. 
325;  State  ex  rel.  Jackson  v.  Howard  Coun- 
ty, 41  Mo.  247;  Crowell  v.  Lambert,  10 
Minn.  369,  Gil.  295;   Nelson  v.  Sneed,  112 
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Tenn.  36,  83  S.  W.  786;  Olson  v.  Trego 
County,  8  Kan.  App.  414,  54  Pac.  805; 
Com.  V.  Buah,  131  Ky.  384,  116  S.  W.  249 ; 
Chandler  y.  SUrling,  19  N.  D.  144,  121 
N.  W.  198. 

A  commission  of  appointment,  like  a  cer- 
tificate of  election,  confers  prima,  facie 
right  to  an  office. 

EUedge  v.  Wharton,  89  S.  C.  113,  71 
S.  E.  667;  Barendt  v.  McCarthy,  160  Cal. 
680,  118  Pac.  228;  Re  Sells,  16  App.  Div. 
571,  44  N.  Y.  Supp.  670;  Conklin  v.  Cun- 
ningham, 7  N.  M.  445,  38  Pac.  170;  Hub- 
bell  ▼.  Armijo,  14  N.  M.  482,  86  Pac.  1046 ; 
Beebe  ▼.  Robinson,  52  Ala.  66;  Casey  ▼. 
Bryce,  173  Ala.  129,  55  So.  810;  State  ex 
rel.  Adams  v.  Herreid,  10  S.  D.  16,  71  N. 
W.  319;  Cameron  v.  Parker,  2  Okla.  277, 
38  Pac.  14. 

Where  power  of  removal  is  Tested  in  an 
officer,  and  no  right  of  judicial  review  or 
appeal  is  given  by  statute,  the  action  of  the 
removing  officer  is  final  and  conclusive,  and 
the  sole  judicial  question  is  whether  the  re- 
moval was  within  the  power,  namely.  Was 
the  assigned  cause  a  l^gal  cause? 

State  ex  rel.  Kennedy  v.  McGarry,  21 
Wis.  496;  State  ex  rel.  Wagner  v.  Dahl, 
140  Wis.  301,  122  N.  W.  748;  State  ex  rel. 
Cook  V.  Houser,  122  Wis.  534,  100  N.  W. 
964;  State  ex  rel.  Davem  v.  Rose,  140  Wis. 
360,  28  L.R.A.(N.S.)  194,  122  N.  W.  761; 
State  ex  rel.  Starkweather  v.  Superior,  90 
Wis.  612,  64  N.  W.  304;  State  ex  rel. 
Willis  V.  Prince,  46  Wis.  610;  State  ex  rel. 
Gill  v^  Watertown,  9  Wis.  264;  Atty.  Gen. 
ex  rel.  Taylor  v.  Brown,  1  Wis.  513. 

The  validity  of  the  order  of  removal  is 
not  affected  by  fact  that  it  was  not  sealed 
or  countersigned  by  the  secretary  of  state. 

Const.  A  Stat.  Provisions;  State  ex  rel. 
Neill  V.  Page,  20  Mont.  238,  50  Pac.  719; 
State  ex  rel.  Miller  v.  Barber,  4  Wyo.  409, 
27  LwR.A.  45,  34  Pac.  1028;  State  ex  rel. 
Bienvenu  v.  Wrotnowski,  17  La.  Ann.  156; 
Atty.  Gten.  ex  rel.  Rich  v.  Jochim,  99  Mich. 
358,  23  L.R.A.  699,  41  Am.  St.  Rep.  606, 
58  N.  W.  611;  La  Pointe  v.  O'Malley,  46 
Wis.  35,  50  N.  W.  521;  Curran  v.  Norris, 
58  Mich.  512,  25  N.  W.  500. 

The  motives  of  the  governor,  or  his  dis- 
cretion as  to  length  of  notice  or  scope  of 
hearing  afforded,  will  not  be  judicially  in- 
quired into,  and  hence  averments  of  arbi- 
trariness are  immaterial  even  in  quo  war- 
ranto. 

Atty.  Gen.  ex  rel.  Taylor  v.  Brown,  1 
Wis.  513;  State  ex  rel.  Gill  v.  Watertown, 
9  Wis.  254;  State  ex  rel.  Atty.  Gen.  v. 
Doherty,  25  La.  Ann.  119,  13  Am.  Rep.  131. 

No  notice  or  hearing  was  required. 

State  ex  rel.  Kennedy  v.  McGarry,  21 
Wis.  496;  Nehrling  v.  State,  112  Wis.  639, 
88  N.  W.  610:  People  ex  rel.  Shipley  v. 
46  L.R.A.(N.S.) 


Mays,  117  111.  257,  7  N.  E.  660;  Conklin  v. 
Cunningham,  7  N.  M.  445,  38  Pac.  170; 
Patton  V.  Vaughan,  39  Ark.  211;  State  ez 
rel.  Rawlinson  v.  Ansel,  76  S.  C.  395,  57  S. 
E.  185,  11  Ann.  Cas.  613;  State  ex  rel.  Atty. 
Gen.  V.  Doherty,  25  La.  Xnn.  119,  13  Am. 
Rep.  131 ;  CKDowd  v.  Boston,  149  Mass.  443, 
21  N.  E.  949;  Trimble  v.  People,  19  Colo.  187, 
41  Am.  St.  Rep.  236,  34  Pac.  981 ;  People  ex 
rel.  Fonda  v.  Morton,  148  N.  Y.  156,  42  N.  E. 
538;  People  ex  rel.  Gere  v.  Whitlock,  92  N. 
Y.  191;  State  ex  rel.  Hamilton  v.  Grant,  14 
Wyo.  41,  1  L.R.A.(N.S.)  588,  116  Am.  St. 
Rep.  982,  81  Pac.  795,  82  Pac.  2. 

The  exercise  of  the  removing  power  is  not 
judicial,  but  administrative  or  executive. 

State  ex  rel.  Starkweather  v.  Superior, 
90  Wis.  612,  64  N.  W.  304;  State  ex  rel. 
Cook  V.  Houser,  122  Wis.  634,  100  N.  W. 
964;  State  ex  rel.  Rawlinson  v.  Ansel,  76 
S.  C.  395,  57  S.  E.  185,  11  Ann.  Cas.  613; 
Re  Guden,  171  N.  Y.  629,  64  N.  E.  451. 

There  is  no  property  right  in  an  office. 

State  ex  rel.  Buell  v.  Frear,  146  Wis. 
291,  34  L.R.A.(N.S.)  480,  131  N.  W.  882; 
State  ex  rel.  Wagner  v.  Dahl,  140  Wis.  301, 
122  N.  W.  748;  State  ex  rel.  Cook  v.  Houser. 
122  Wis.  634,  100  N.  W.  964;  State  ex  rel. 
Starkweather  v.  Superior,  90  Wis.  612,  64 
N.  W.  304;  State  ex  rel.  Atty.  Gen.  v. 
Hawkins,  44  Ohio  St.  98,  5  N.  E.  228; 
Donahue  v.  Will  County,  100  HI.  94;  Tay- 
lor V.  Beckham,  178  U.  S.  648,  44  L.  ed. 
1187,  20  Sup.  Ct.  Rep.  890,  1009;  Nichols 
V.  MacLean,  101  N.  Y.  626,  64  Am.  Rep. 
730,  5  N.  E.  347;  Bonner  v.  Belsterling, 
--  Tex.  Civ.  App.  — •,  137  S.  W.  1154;  Trim- 
ble V.  People,  19  Colo.  187,  41  Am.  St. 
Rep.  236,  34  Pac.  981;  Beebe  v.  Robinson, 
52  Ala.  66;  Throop,  Pub.  Off.  §§  18,  19. 

Hence,  neither  the  due  process  clause  of 
the  14th  Amendment,  nor  any  provision  of 
the  state  Constitution  of  similar  effect, 
is  impaired  by  any  provision  the  state  leg- 
islature may  see  fit  to  make  as  regards  re- 
movals from  office. 

State  ex  rel.  Buell  v.  Frear,  146  Wis. 
291,  34  L.R.A.(N.S.)  480,  131  N.  W.  832: 
State  ex  rel.  Atty.  Gen.  v.  Hawkins,  44 
Ohio  St.  98,  5  N.  E.  228;  Wilson  v.  North 
Carolina,  16JB  U.  S.  586,  42  L.  ed.  866,  18 
Sup.  Ct.  Rep.  435;  Taylor  v.  Beckham,  178 
U.  8. 648,  676-578,  44  L.  ed.  1187.  1200.  1201. 
20  Sup.  Ct.  Rep.  890,  1009:  Gillan  v.  Nor- 
mal Schools,  88  Wis.  7,  24  L.R.A.  336,  68 
N.  W.  1042;  State  ex  rel.  Starkweather  v. 
Superior,  90  Wis.  612,  64  N.  W.  304; 
State  ex  rel.  Cook  v.  Houser,  122  Wis.  534, 
100  N.  W.  964;  State  ex  rel.  Bannen  v.  Ar- 
nold, 151  Wis.  38,  138  N.  W.  86;  People  ex 
rel.  Clay  v.  Stuarti  74  Mich.  411,  16  Am. 
St.  Rep.  644,  41  N.  W.  1091;  Bonner  v. 
Belsterling,  —  Tex.  Civ.  App.  — ,  137  S.  W. 
n.54;  Trimble  v.  People,  19. Colo.  187,  41 
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Am.   St.  Rep.   236,  84  Pac.  981;    Mechem, 
Pub.  Off.  p.  288. 

Marshall,  J.,  deliyered  the  opinion  of 
the  court:  # 

We  will  endeavor,  so  far  as  practicable, 
to  discuss  this  case,  separating  it  into  logi- 
cal order  of  subjects  involved,  and  first 
give  attention  to  the  dominant  reason  as- 
signed by  the  trial  court  for  the  order 
'complained  of. 

L 

There  is  no  controversy  before  us  but 
that  the  decision  below,  to  the  effect  that 
the  court  should  not,  and  cannot,  prop- 
erly interfere  with  the  action  of  the  execu- 
tive of  a  state  within  the  scope  of  his  au- 
thority, is  sound  doctrine,  as  the  language 
used  was  probably  intended  to  be  under- 
stood. For  mere  error  of  judgment  on  the 
part  of  the  governor,  in  doing  what  he  has 
a  right  to  do,  he  cannot  be  judicially  inter- 
fered with. 

The  claim  of  appellant  below  that  the 
scope  of  the  governor's  authority  did  not  ex- 
tend to  forcibly  putting  his  appointee  in 
possession  of  the  office  in  dispute,  and  there- 
fore no  immunity  of  respondent  from  being 
dealt  with  by  judicial  remedies  can  be  suc- 
cesafiilly  claimed  for  the  illegal  act,  seems 
to  have  been  sustained  in  the  course  of  the 
trial  court's  decision.  Such  an  act  was, 
seemingly,  thought  not  to  be  within  the  rule 
abov^  stated,  but  it  was  left  somewhat  in- 
volved at  the  end,  and  the  decision  placed 
wholly  on  the  doctrine  of  Ward  v.  Sweeney, 
106  Wis.  44,  82  N.  W.  169,  upon  the  supposi- 
tion that,  whether  appellant  was  a  de  facto 
officer  depended  upon  whether  Anderson  had 
the  prima  facie  de  jure  right,  and  therefore 
neither  question  was  triable  in  this  action 
for  equitable  relief,  such  relief  being  depend 
able  upon  whether  appellant  occupied  a  sta- 
tus of  at  least  the  dignity  of  a  (ie  fwsio  of- 
ficer. 

The  idea  that  it  is  not  competent  in 
an  action  of  this  sort,  to  determine  whether 
the  plaintiff  is  a  d«  facto  officer,  is  quite 
novel.  We  venture  to  say  neither  principle 
nor  authority  supports  that  feature  of  the 
trial  court's  decision.  The  question  of  de 
facto  right  was  decided  in  Ward  v.  Sween- 
ey, sufficiently  for  the  case,  and  was  one  of 
the  grounds  for  the  result,  and  regarded 
sufficient.  The  trial  court  grievously  erred 
in  supposing  that  Barendt  v.  McCarthy,  160 
Cal.  680,  118  Pac.  228,  supports  the  conclu- 
sion. There  the  person  out  of  was  endeav- 
oring to  regain  possession  by  a  suit  in  equity 
against  his  adversary.  The  court  pro- 
ceeded far  enough  to  determine  that  the  de- 
fendant was  at  least  an  officer  de  facto  and 
was  in  possession.  So,  it  will  be  seen  the 
46  L.R.A.(NJ3.) 


case  is  authority  against,  rather  than  in 
support  of,  the  position  that,  in  this  anit, 
it  was  not  competent  to  solve  the  question 
of  whether  appellant  had  at  least  a  de  focto 
right  to  possession  of  the  office.  To  dieter- 
mine  that  did  not  necessarily  involve  tiy- 
ing  the  title  de  jure  at  all. 

Having  committed  the  error  aforesaid^  the 
court  easily  misapplied  Ward  v.  Sweeney 
and  misconceived  its  purport. 

The  facts  in  Ward  v.  Sweeney  were  theee: 
There  was  an  officer  in  possession  claiming 
a  de  facto  status.  He  entered  equity  against 
one  claiming  the  title  de  jure  and  threaten- 
ing to  take  possession  by  force,  to  determine 
the  question  of  who  had  the  better  title, 
and,  incidentally,  to  prevent  being  forcibly 
dispossessed  in  the  meantime.  The  case 
turned  on  the  following  points:  (a)  Oan  an 
equity  action  be  maintained  to  try  the  title 
to  an  office?  (b)  Is  a  temporary  restraining 
order  proper  except  under  §  2774,  Stata.,  to 
preserve  the  etatue  quo,  and  in  a  proper  ac- 
tion to  try  the  title  to  Hie  office?  (c)  Is 
temporary  protection  by  injunction  in  such 
an  action  proper  at  all,  except  in  case  of  im- 
minent danger  of  a  forcible  disturbance  of 
the  officer's  possession,  detrimental  to  the 
public  interests?  (d)  Should  such  protection 
be  afforded  at  all  in  favor  of  the  one  in 
possession,  and  not  appearing  clearly  to  be 
at  least  a  de  facto  officer? 

The  writer,  with  the  late  Justice  Bardeen, 
dissented  from  the  decision  of  the  court,  so 
far  as  it  might  be  regarded  as  holding  that 
equity  will  not  freely  protect  a  de  facto  of- 
ficer from  imminent  danger-  of  being  forcibly 
dispossessed  by  an  adverse  claimant,  in  an 
effort  to  settle  his  right  hf  wager  of  battle, 
and  so  far  as  it  was  held  that  the  power  to 
grant  injunctive  protection,  under  all  cir- 
cumstances, is  referable  to  the  statute,  and 
so  not  proper  except  as  ancillary  to  an  ac- 
tion to  try  title.  Without  questioning  the 
decision  itself,  it  is  conceded  by  the  court 
now  that  some  of  the  reasoning  upon  which 
it  was  based  is  unsound. 

An  action  in  equity,  whether  instituted  by 
one  in  or  one  out  of  possession  of  an  office, 
to  try  the  title,  is  one  thing;  an  action  by 
a  person  in  possession  of  an  office,  having 
at  least  a  de  facto  status,  to  compel  an  ad- 
versary to  vindicate  his  claim  by  lawful 
methods,  and  restrain  him  from  disturbing 
the  existing  state  of  tilings  in  the  mean- 
time, is  quite  another  affair.  The  one  in- 
volves the  adjudication  of  the  title  de  jure. 
The  other  merely  involves  the  right  de  facto 
and  to  have  the  claimant  proceed  lawfully 
to  settle  his  claim  of  title  de  jure.  All  the 
relief  necessary  in  the  latter  is  within  the 
competency  of  a  court  of  equity  to  grant, 
leaving  the  real  right  of  the  matter  resi>ect- 
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ing  the  title  to  the  office,  if  thought  neces- 
sary or  advisable,  wholly  unsettled. 

That  an  equitable  action  for  the  protec- 
tive measure  of  relief  mentioned  is  proper 
was  vigorously  maintained  independently 
in  the  Sweeney  Case,  and  not  questioned  in 
the  opinion  of  the  court,  except  as  applica- 
ble to  the  particular  circumstances  there 
dealt  with,  and,  further,  upon  the  theory, 
that  the  power  to  grant  temporary  equita- 
ble relief  is  restricted  to  the  scope  of  the 
Code  provision,  §  2774  of  the  statutes.  It 
may  be  safely  affirmed  that,  in  general,  an 
officer  de  facto  in  possession  is  entitled  to 
equitable  interference  to  prevent  forcible 
disturbance  thereof  otiier  than  in  judicial 
proceedings.  The  authorities  cited  in  Ward 
V.  Sweeney  would  seem  ample  in  support  of 
that  doctrine.  2  Beach,  Inj.  §  1380;  2  High, 
Inj.  4th  ed.  §  1315;  Siillivan  v.  Haacke,  5 
Ohio  N.  P.  26,  7  Ohio  S.  &  C.  P.  Dec.  113; 
Parsons  v.  Durand,  150  Ind.  203,  40  N.  E. 
1047;  Harding  v.  Eichinger,  57  Ohio  St. 
371,  40  N.  E.  306;  Goldsworthy  v.  Boyle, 
175  Pa.  246,  34  Atl.  630. 

Nothing  of  moment  to  the  contrary  of 
the  foregoing  is  cited  by  counsel  for  re- 
spondents, while  in  support  thereof  appel- 
lant's counsel  cited  many  authorities,  the 
following  being  a  few  of  the  most  signifi- 
cant: Stenglein  v.  Saginaw  Circuit  Judge, 
128  Mich.  440,  87  N.  W.  449;  School  Dist. 
V.  Weise,  77  Minn.  167,  79  N.  W.  668;  Pal- 
mer V.  Foley,  45  How.  Pr.  110;  State  ex  rel. 
Fairbanks  v.  Superior  Ct.  17  Wash.  12,  61 
Am.  St.  Rep.  893,  48  Pac.  741;  Neeland  v. 
State,  39  Kan.  154,  18  Pac.  165;  Parsons  v. 
Durand,  150  Ind.  203,  49  N.  E.  1047;  Lan- 
des  V.  Walls,  160  Ind.  216,  66  N.  E.  679; 
State  V.  Alexander,  107  Iowa,  177,  77  N.  W, 
841;  Reemelin  v.  Mosby,  47  Ohio  St.  570, 
26  N.  E.  717;  Jackson  v.  Powell,  119  La. 
882,  44  So.  689;  Lucas  v.  Futrall,  84  Ark. 
540,  106  S.  W.  667;  Hollar  v.  Comett,  144 
Ky.  420,  138  S.  W.  298. 

A  de  facto  officer  has  no  need  of  institut- 
ing an  action  of  quo  warranto  or  any  other 
action  to  try  a  controversy  over  the  title  to 
the  office,  in  order  to  protect  his  possession. 
It  is  the  business  of  the  claimant  who  is 
trying  to  break  in  to  resort  to  such  remedy. 
The  one  in  possession  may  use  physical 
means,  reasonably,  to  prevent  being  dispos- 
sessed, or  he  may  resort  to  the  more  peace- 
ful remedy  of  an  action  in  equity  for  that 
purpose,  as  appellant  did.  The  latter  is  to 
be  preferred,  and  the  court  should  not  do 
anything  to  encourage  a  resort  to  the  for- 
mer. As  remarked  in  Palmer  v.  Foley,  4 
Jones  &  S.  14,  referred  to  in  Ward  v. 
Sweeney,  and  often  quoted  with  approval: 
"The  earliest  jurisdiction,  if  not  at"  one 
"time  the  chief  business,  of  the  court  of 
chancery,  was  in  assault,  trespasses,  and  a 
4e^L.R.A.(N.S.) 


variety  of  outrages.  ...  In  respect  to 
the  use  of  preventative  process,  the  juris- 
diction ought  to  be,  and  therefore  is,  the 
same;  and  if  it  is  proper  in  one  case  to 
exercise  the  jurisdiction  to  prevent  a  wrong 
threatened  to  be  done  to  mere  property,  how 
much  more  proper  is  it  to  use  the  same 
power  to  arrest  premeditated  wrong  to  the 
person  or  personal  rights?" 

The  following  from  Sullivan  v.  Haacke, 
6  Ohio  N.  P.  26,  7  Ohio  S.  &  C.  P.  Dec.  113, 
is  quite  apropos  to  the  case  in  hand: 
"The  action  shows  itself  to  be  that,  familiar 
to  equity  practice,  wherein  an  individual  in 
possession  of  an  office  i^eeks  to  restrain 
another  who  claims  the  office  from  by  force 
and  violence  ejecting  him,  instead  of  re- 
sorting to  the  dignified,  peaceful,  and  order- 
ly methods  provided  by  law  for  gaining 
possession.  ...  A  claimant  to  public 
office,  even  though  he  have  title,  cannot, 
through  the  exercise  of  physical  force  and 
personal  violence,  devest  possession  from 
his  predecessor.  .  .  .  The  spectacle  of 
claimants  to  high  and  important  public  of- 
fice charging  themselves  at  fisticuffs  over 
who  shall  have  possession,  and  this  at  the 
very  portals  of  the  public  courts,  is  not  in 
harmony  with  the  policy  of  the  law,  and  is 
not  one  whereon  a  peace-loving,  law-abid- 
ing public  delights  to  gaze;  and  •  .  . 
the  courts  in  the  name  of  the  public,  for 
the  preservation  of  the  public  peace,  and  in 
vindication  of  public  dignity,  will  command 
peace  and  obedience  to  the  orderly  forms  of 
law." 

This  further  from  Palmer  v.  Foley,  supra, 
is  quite  appropriate  to  the  case:  "The 
defendant  is  not  in  possession  of  the  of- 
fice. ...  He  stands  in  no  better  atti- 
tude than  a  mere  stranger,  except  that  he 
may  invoke  the  aid  of  the  attorney  general 
to  proceed  against  the  present  incumbent  to 
try  the  title  of  the  office.  But  at  present  he 
cannot  have  possession  of  the  office,  nor  can 
he  enforce  a  recognition  of  himself  as  the 
legally  constituted  officer.  He  must  wait 
until  the  disputed  question  is  determined  in 
his  favor  by  a  judgment  in  a  proper  action. 
.  .  .  The  plaintiff  desires  that  he 
.  .  .  may  be  undisturbed  in  the  office" 
he  claims  to  legally  fill,  "and  instead  of  as- 
serting his  right  by  brining  to  his  aid  the 
maxim  of  the  law,  domua  sua  oiUque  est 
tutissimum  refuffvum-,  he  had  adopted  a 
measure  more  comformable  to  peace  and 
order." 

The  unfortunate  occurrence  giving  rise  to 
this  litigation,  of  the  attempted  taking  of 
law  into  one's  own  hands, — making  an  as- 
sault upon  the  commissioner's  quarters  and 
threatening  to  use  physical  violence  in  a 
more  personal  way,  to  enforce  submission, 
while  he  was  performing  his  duty  as  he  saw 
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it,  and  his  duty,  in  fact,  so  long  as  he  hon- 
estly believed  he  had  not  been  legally 
removed  from  office,  a  duty  not  only  to  him- 
self but  to  the  public, — to  defend  his  pos- 
session against  an  unlawful  intrusion, — and 
what  might  be  the  result  in  the  future  of 
the  court  adopting,  as  a  principle,  the  idea 
that  it  cannot,  or  will  not,  exercise  its 
power  to  compel  the  settlement  of  such 
controversies  by  lawful  methods,  must 
drive  conviction  home  to  the  judicial  mind 
that  what  was  said  independently  in  Ward 
V.  Sweeney,  and  so  emphatically  supported 
in  the  authorities  above  referred  to,  and 
practically  by  universal  authority,  both  ele- 
mentary and  judicial,  is  sound  beyond  any 
room  for  reasonable  controversy.  The  court 
not  only  can  interfere  with  its  strong  in- 
junctive are  in  such  cases,  but  it  would  be 
recreant  to  its  duty  not  to  do  so,  promptly 
and  firmly.  There  should  be  no  hesitation 
in  that  regard,  giving  encouragement  to 
such  conflicts  as  occurred  in  the  particular 
instance,  tending  to  bring  the  law  into  dis- 
repute and  inflict  harm  upon  the  state. 
The  doctrine  of  Sullivan  v.  Haacke  is  a  very 
salutary  one,  that  an  office  is  a  franchise, 
and  is  separate  and  distinct  from  the  mere 
office  quarters,  and  that  the  attempt  of  a 
claimant  thereof  to  possess  himself  of  it,  by 
forcibly  dispossessing  his  adversary,  should 
be  regarded  so  odious  in  a  court  of  equity 
that,  in  case  of  the  physical  possession  of 
such  quarters  being  so  obtained,  the  act 
should  be  regarded,  practically,  as  not  plac- 
ing the  offender  any  nearer  the  real  thing 
sought  after, — the  office  itself, — than  as 
though  he  had  not  committed  the  unlawful 
act. 

In  the  foregoing,  we  have  assumed,  with- 
out discussion  or  reference  to  authority, 
that  the  governor's  official  duty  did  not  ex- 
tend to  forcibly  putting  Mr.  Anderson  into 
possession  of  the  office  of  commissioner  of 
insurance.  Neither  principle  nor  authority 
can  be  found  to  support  any  such  exercise 
of  authority.  We  will  not  dignify  the  mat- 
ter by  even  discussing  it.  It  is  really  too 
plain  for  reasonable  controversy  that  the 
governor  does  not  possess  any  such  author- 
ity. The  learned  circuit  judge  was  evi- 
dently convinced  of  that,  notwithstanding 
he  left  the  matter  of  whether  the  execu- 
tive could  be  interf erred  with  in  case  of 
his  usurping  such  authority,  undecided, 
choosing  to  rest  the  decision  of  the  case 
upon  a  supposed,  but  not  real,  fatal  in- 
firmity in  appellant's  competency  to  obtain 
in  equity  the  relief  sought. 

The  suggestion  made  in  the  Sweeney 
Case,  of  want  of  jurisdiction  to  g^ant  tem- 
porary injunctional  protection  except  as 
given  by  statute,  is  so  obviously  wrong 
that  the  court  will  not  let  this  opportunity 
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for  correcting  it  go  by  without  doing  bo. 
It  was  doubtless  permitted  to  go  into  the 
decision  before  by  mere  oversight.  We  are 
constrained  to  say  that,  since  it  ia  con- 
trary to  the  law  as  well  understood  ever 
since  our  judicial  system  was  establiahed. 
Power  in  equity,  as  it  existed  at  common 
law,  was  lodged  by  the  Constitution  in  the 
court.  The  legislature  is  powerless  to  re- 
strict it,  and  has  never  attempted  to  do  so. 
The  practice  has  been  in  harmony  with  this 
from  tiie  first.  The  court  as  early  as  Ger- 
man Evangelical  Cong.  v.  Hoessli,  13  Wia. 
348,  held  that,  "when  the  complaint  lays  a 
foundation  for  an  injunction,  it  "wiW  be 
granted  whether  [asked  for]  as  a  final  judg- 
ment or  as  a  provisional  remedy,  in  all 
cases  where  it  would  have  been  allow^ed  un- 
der the  old  chancery  practice."  The  stat- 
ute on  the  subject  enlarges  rather  than 
restricts  the  power  of  the  court  over  the 
remedy  by  injunction.  See  also  Lutheran 
Evangelical  Church  v.  Gristgau,  34  Wis.  328. 
In  De  Pauw  v.  Oxley,  122  Wis,  656,  13 
L.RA.(N.S.)  173,  100  N.  W.  1028,  the  court 
remarked  on  the  same  subject:  The  statute 
"confessedly  was  intended  to  enlarge  the 
duty  of  the  court  as  it  existed  under  former 
chancery  practice." 

In  the  case  last  cited  it  was  held  that, 
not  only  all  the  power  existing  at  common 
law  regarding  injunctive  relief  was  vested 
in  the  court  by  the  Constitution,  but  an 
added  power  was  afforded  by  statute,  and, 
it  was  remarked,  following  previous  cases 
on  the  subject,  where  the  papers  on  an  ap- 
plication for  an  order  preserving  the  status 
quo  pending  the  final  result  of  the  case 
show  a  reasonable  probability  of  plaintifiTs 
ultimate  success,  it  is  well  nigh  an  intipera- 
tive  duty  of  the  court  to  grant  such  relief. 
"Not  only  does  the  discretionary  power  ex- 
ist to  protect  a  party"  in  such  circum- 
stances, "but  the  duty  exists  to  exercise 
it."  To  the  same  effect  are  Valley  Iron 
Works  Mfg.  Co.  v.  Goodrick,  103  Wis,  436, 
78  N.  W.  1096;  Milwaukee  Electric  R.  ft 
Light  Co.  V.  Bradley,  108  Wis.  467,  84  N. 
W.  870;  Bartlett  v.  L.  Bartlett  &  Son  Co. 
116  Wis.  450,  93  N.  W.  473, 

There  is  nothing  to  the  contrary  of  the 
foregoing,  we  venture  to  say,  to  be  found  in 
our  books,  except  as  suggested  in  the 
Sweeney  Case.  Had  it  not  been  for  the  in- 
advertence there  made,  and  now  criticized, 
possibly  this  unfortunate  litigation  would 
not  have  arisen.  Denial  of  power,  or  hesi- 
tation to  use  it  until  some  cal&mity  shall 
have  occurred,  are  both  unfortunate.  Pow- 
er should  be  used  discreetly  and  efficiently, 
neither  denied  where  it  exists,  nor  used 
with  such  timidity  as  to  bring  the  adminis- 
tration of  the  law  into  contempt  and  en- 
courage infractions  of  it. 
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We  may  now  safely  restrict  Ward  v. 
Sweeney,  to  this:  (a)  The  court  will  not 
recognize  a  controversy  as  to  title  to  an  of- 
fice as  a  primary  right  constituting  a  proper 
major  subject  for  adjudication  in  equity; 
(b)  tile  right  in  such  a  case  being  strictly 
legal,  as  a  primary  matter,  it  must  be  dealt 
with  by  legal  remedies;  (c)  the  right  of  a 
de  fa<sto  officer  to  remain  in  undisputed  pos- 
session of  an  office  as  opposed  to  forcible  ef- 
forts of  an  adverse  claimant  to  gain  posses- 
sion, until  the  de  jure  right  of  the  latter 
shall  have  been  judicially  established,  is  a 
proper  primary  subject  for  equitable  vindi- 
cation with  all  the  judicial  instrumentali- 
ties essential  to  that  end;  (d)  whether  the 
circumstances  in  any  given  case  are  such 
as  to  render  use  of  the  injunctive  power  of 
the  court  advisable  or  demandable  is  mat- 
ter of  administration,  and  not  of  power. 

The  foregoing  is  as  far  as  it  is  necessary 
to  go  to  demonstrate  that  Ward  v.  Sweeney 
does  not,  as  the  trial  court  supposed,  rule 
this  case,  if  the  appellant,  at  the  time  of 
the  forcible  disturbance  of  his  possession, 
was  a  de  faoto  officer.  The  court  did  not 
there  decide,  nor  has  any  court  decided,  and 
it  would  be  contrary  to  elementary  prin- 
ciples if  any  court  should  decide,  that,  in 
such  circumstances  as  here,  it  is  not  com- 
petent to  judicially  protect  the  party  in 
possession,  if  a  c2e  fctoto  officer.  Even  if  the 
court  would  indorse  now  the  degree  of  hesi- 
tancy suggested  in  Ward  v.  Sweeney  to 
protect  an  officer  in  his  possession  against 
being  unlawfiilly  ejected,  aU  the  elements 
of  imminent  peril  to  personal  security  and 
public  interests,  which  were  supposed  to  be 
absent  there,  or  not  clearly  shown  to  exist, 
were  present  here  in  a  high  degree. 

So,  if  appellant  was  a  de  facto  officer, — and 
of  that  anon,  the  circuit  judge,  as  said,  did 
not  pass  upon  the  matter,  and  the  fact  that 
the  author,  of  the  disturbance  was  the  gov- 
ernor did  not  change  the  ordinary  rule,  and 
of  that  we  are  about  to  speak, — the  court 
not  only  had  power  and  duty  to  act  as  it 
was  invoked  to  act,  but  Ward  v.  Sweeney 
rules  the  case  in  appellant's  favor,  instead 
of  in  respondents'  favor,  and  entitles , ap- 
pellant to  a  reversal  as  regards  any  ques- 
tion decided  by  the  circuit  court  adversely 
to  him. 

n. 

Thus,  it  will  be  seen  demonstrated  that 
the  supposed  safe  basis  for  the  judgment 
appealed  from  has  no  sustaining  quality, 
and,  unless  the  result  be  right  because  of 
some  question  of  law  erroneously  decided 
by  the  trial  court  against  respondents,  a 
reversal  must  follow.  Counsel  who  stand 
for  the  judgment  appreciate  that  seeming- 
ly, and  confidently  press  u'pon  our  at  ten  • 
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tion  a  proposition  of  radical  character 
which  does  not  seem  to  have  received  any 
favor  below  further  than  is  indicated  by 
the  suggestion  in  the  learned  judge's  de- 
cision that  ''this  court  has  refused  to  is- 
sue temporary  restraining  orders  which 
would  in  any  way  interfere  with  the  exer- 
cise of  the  broad  powers  vested  in  the  chief 
executive  of  a  state.  The  governor  is  re- 
sponsible to  the  people,  and  not  to  thc^ 
courts,  for  the  manner  in  which  he  exer- 
cises these  broad  powers."  Citing  Atty. 
Gen.  ex  rel.  Taylor  v.  Brown,  1  Wis.  513. 
522. 

The  broad  language  thus  used  might  be 
very  misleading  to  the  casual  professional 
reader,  and  particularly  so  to  the  nonpro- 
fessional, without  having  definitely  in  mind 
some  important  legal  principles  which  will 
be  mentioned.  Confined  to  the  literal  sense 
of  the  words,  "exercise  of  the  broad  powers 
vested  in  the  chief  executive  of  a  state," 
illustrated  by  Atty.  Gen.  ex  rel.  Taylor 
V.  Brown,  which  involved  the  exercise  of  a 
power  so  vested,  the  language  is  accurate.: 
extended  to  the  exercise  of  power  not  so 
vested, — to  the  usurpation  of  power, — the 
language  rather  points  favorably  to  the 
contention  of  counsel  for  respondents  which 
we  are  about  to  discuss. 

We  hesitate  to  think  the  learned  court  in- 
tended to  go  further  than  to  hold  that  the 
executive  of  a  state  is  only  answerable  di- 
rectly to  the  people  in  respect  to  the  exer 
cise  of  the  power  which  he  possesses;  his 
conduct  in  that  respect  being  a  subject  for 
political  consideration  at  the  bar  of  public 
opinion  and  the  people  at  the  polls, — leaving 
him  answerable  at  the  bar  of  the  court,  as 
the  representative  of  the  people,  in  respect 
to  violations  of  law  by  assumption  of  pow- 
er which  he  does  not  possess.  It  is  quite 
certain  that  the  learned  circuit  judge  did 
not  mean  "this  court  will  refuse  to  issue  a 
temporary  restraining  order  which  in  any 
way  interferes  with  the  exercise"  of  power 
assumed  "by  the  executive  of  a  state"  to 
be  vested  in  him,  but  which  he  does  not  in 
fact  possess,  and  the  exercise  of  which  could 
not  occur  except  by  a  violation  of  law, — a 
usurpation, — ^because  the  judge  proceeded 
to  consider  the  subject,  and  held  that  the 
"broad  powers  vested  in  the  executive  of  a 
state"  do  not  include  power,  personally  or 
by  his  agent,  to  violently  eject  a  person 
from  an  office  when  he  shall  have  declared 
it  vacant,  and  to  install  his  appointee 
therein  as  the  successor,  and  to  further 
hold  that,  in  a  proper  case,  an  injunction 
will  lie  to  prevent  such  an  interference, 
though  that  was  left  somewhat  involved 
later. 

It  were  better  if  the  learned  judge  had 
carefully,  expressly,  differentiated  between 
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"interfere  with  the  exercise  of  the  broad 
powers  Tested  in  the  chief  ezecutiye  of  a 
state/'  which  plaintiff's  counsel  was  not 
urging,  and  interfere  with  the  exercise  of 
assumed  power  not  possessed  in  fact,  which 
was  the  subject  of  complaint.  The  failure 
to  thus  differentiate  left  the  initial  de- 
cision liable  to  be  considered  obscure  or 
contradictory,  which  has  called  for  this 
expo94  in  order  to  do  justice  thereto. 

The  full  scope  of  the  proposition  dealt 
with  below,  as  above  indicated,  and  now 
urged  with  great  confidence,  is  this:  The 
governor  of  a  state,  acting  in  the  name  of 
his  office,  regardless  of  whether  what  he 
does  or  the  manner  of  doing  it  is  within  or 
without  the  scope  of  his  authority,  cannot 
be  interfered  with  by  the  courts.  He  is 
answerable  only  to  the  legislature  under 
the  impeachment  feature  of  the  Constitu- 
tion, or  to  the  people.  He  is  entirely  inde- 
pendent of  the  courts,  in  acting  as  gover- 
nor, regardless  of  whether  his  acts  be  legal 
or  illegal.  If  he  violates  private  rights, 
acting  as  governor,  there  is  no  jurisdiction 
in  the  court  to  afford  redress  for  the  wrong 
by  interfering  with  him  or  his  agents. 

That  is  a  striking  proposition,  as  it  is 
put  up  to  us  for  consideration,  though  not 
a  novel  one  ^en  here.  The  boldness  with 
which  it  is  pressed  upon  our  attention,  in 
view  of  the  fact  that  it  was  most  emphati- 
cally condenmed  here  more  than  fifty  years 
ago,  is  strange,  passing  strange.  Some  au- 
thorities are  cited  to  our  attention  sup- 
posed to  give  some  support  thereto,  with- 
out appreciating  seemingly  that  in  general 
they  deal  with  matters  decided  by  the  gov- 
ernor within  his  jurisdiction,  and  that,  any- 
thing said  suggesting  authority  outside  of 
it  regardless  of  judicial  restraint  is  mere 
ohiter,  and  not  supported  by  any  principle 
grounded  in  pur  system  of  government; 
and,  further,  not  appreciating,  apparently, 
that  the  matter  is  ^eally  not  open  to  dis- 
cussion here,  unless  the  law  is  most  solemn- 
ly declared  in  1855  on  one  of  the  most,  if 
not  the  most,  significant  occasions  in  the 
history  of  the  court,  is  to  be  overruled. 

A  brief  discussion  of  our  system  of  gov- 
ernment will  not  be  amiss  at  this  point. 
When  it  was  established,  the  people  had  in 
their  keeping  the  whole  power  of  sovereign- 
ty, which  was,  of  old,  deemed  to  be  centered 
in  a  personal  head  as  the  agency  of  God  on 
earth.  Their  effort  to  form  a  government, 
to  exercise  that  power,  contemplated  a  new 
system, — one  essentially  different  from  any 
existing  in  the  Old  World.  The  courts  were 
no  longer  to  be  the  agencies  of  a  personal 
sovereign,  deriving  authority  from  on  high, 
instead  of  from  the  people,  but  they  were  to 
he  agencies  of  the  latter.  Sovereign  author- 
ity was  to  be  regarded  as  in  the  people,  ex- 
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ercisable  by  the  people  through  their  chosen 
agencies,  and  for  the  people.  It  was  divided 
into  three  grand  divisions,  inar.,  execntive, 
legislative,  and  judicial;  each  to  be  the  su- 
preme agency  within  its  particular  sphere, 
and  to  be  subordinate  outside  of  it.  So  the 
structure  was  builded.  So  it  exists,  sad 
must  continue  to  exist  until  the  people  who 
wrought  it  see  fit  to  change  it. 

No  right  is  more  sacred  under  sucii  sys- 
tem than  that  of  an  individual  to  appeal  to 
the  judicial  forum  of  his  country  for  re- 
dress of  any  wrong  perpetrated  upon  him. 
Without  that  right  neither  life,  liberty,  nor 
the  pursuit  of  happiness  would  be  secure, 
and  the  very  purpose  for  which,  in  ocmtem- 
plation  of  our  Constitution,  "governments 
are  instituted  among  men,"  would  fail  ut- 
terly.   To  conserve  that  purpose,  not'to  de- 
stroy it,  executive  power  was  conferred  on 
the  governor,  coupled  with  the  restraint  and 
balance  afforded   by   judicial   autiiority   to 
confine  it  within  its  jurisdiction,  not  to  reg- 
ulate it,  by  dealing  with  all  judicial  ques- 
tions,— ^a  guaranty  which  distinguishes  our 
constitutional  liberties  from  the  system  of 
old.    The  executive  is  absolutely  free  from 
judicial  interference  within  the  scope  of  his 
duties.    To  that  extent,  the  court  will  not 
attempt  to  invade  his  realm  to  enjoin  him, 
to  mandate  him,  or  prohibit  him.    There  are 
a  multitude  of  authorities  on  this.  But  when 
he  steps  aside  from  the  sphere  of  his  duty, 
and  violates  the  law,  he  is  amenable  to  the 
law,  the  same  as  any  other  person.    The 
scope  of  his  duty  does  not  extend  to  break- 
ing the  law.    Within  its  scope,  acting  as 
governor,  he  is  powerful,  but  outside  there- 
of, though  pretending  to  act  as  governor,  he 
is  but  an  individual,  and  must  bow  to  the 
underlying  principles  of  our  system,  that  all 
men  are  equal  before  the  law, — ^the  hum- 
blest with  the  most  exalted,  the  lowliest  in 
legitimate   industry  with  the  highest  sur- 
rounded by  all  the  power  which  wealth  can 
give,  or  the  highest  in  agency  authority  re- 
ferable to  the  people;  there  is  no  difference 
in   contemplation    of   our   system,   and,  if 
courts  do  their  duty,  there  can  be  no  differ- 
ence in  fact.    The  courts  must  settle  rights 
in    any    controversy    respecting    violation 
thereof,  whether  the  violator  be  the  gover- 
nor or  a  private  individual. 

Anything  contrary  to  the  foregoing  is  a 
relic  of  an  ancient  system  where  there  were 
no  private  rights,  strictly  speaking,— only 
privileges.  In  the  separation  from  Old 
World  systems  and  the  erection  of  a  new 
one  in  this  country,  the  former,  contemplat- 
ing merely  graces,  was  succeeded  by  the  lat- 
ter, contemplating  inherent  rights,  and 
among  those  rights  those  of  life,  liberty, 
and  the  pursuit'  of  happiness, — a  system  ef 
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real  rights  in  place  of  a  system  of  mere 
privileges  enjoyable  only  through  grace. 

We  must  go  on  at  some  length,  not  at- 
tempting, howeyer,  any  full  exposition  of 
the  Ck>nstitution  from  an  original  stand- 
point, as  to  questions  which  were  long  ago 
supposed  to  be  set  at  rest,  and  must  now  be 
so  regarded,  no  matter  what  other  courts 
have  said  or  may  say  on  the  subject.  To 
go  over  it  anew  and  in  detail  at  this  late 
date  woiild  be  a  work  of  supererogation, 
and  reflect  upon  generations  of  our  judicial 
history  and  those  eminent  men  who  embel- 
lished it, — Carpenter,  Randall,  Howe,  Orton, 
Arnold,  Ryan,  Knowlton,  and  others  at  the 
baf,  two  of  whom  subsequently  became  chief 
justices  of  this  court,  and  Cole,  Whiton,  and 
Smith  from  the  bench,  who  so  logically 
placed  the  matter  on  record  beyond  room 
for  reasonable  doubt. 

The  subject  in  hand  is  so  important  in 
every  way,  and  it  is  of  such  moment  to  re- 
fresh the  memory  of  the  older  members  of 
bench  and  bar,  and  to  inculcate  upon  the 
minds  of  those  of  lesser  experience  the  great 
truths  spoken  in  this  court  before  the  days 
of  those  now  in  service,  that  we  feel  justi- 
fied in  restating  such  truths  in  a  general 
way,  and  quoting  at  some  length  the  inim- 
itable, forensic,  and  eloquent  logic  with 
which  they  were  in  those  early  days  spread 
upon  our  pages. 

Under  our  system,  when  a  judicial  ques- 
tion arises,  it  is  within  the  competency  of 
the  court  to  deal  with  it,  not  stopping  to 
consider,  necessarily,  who  are  the  parties. 
Whenever  there  is  a  violation  of  law  perpe- 
trated or  threatened,  it  is  competent  for  the 
courts  to  apply  a  remedy.  It  is  not  bound  to 
desist — indeed  it  has  no  right  to  desist — be- 
cause, perchance,  of  the  violator  being  the 
governor  of  the  state  or  his  agent,  for  then 
the  offender  is  outside  the  scope  of  his  duty, 
and,  as  before  indicated,  he  is  a  mere  indi- 
vidual regardless  of  his  name  or  title. 

In  the  foregoing,  as  we  have  already  suffi- 
ciently indicated,  it  is  not  doubted  that  the 
governor,  within  the  scope  of  his  authority, 
is  beyond  the  reach  of  the  courts,  but  a 
violation  of  private  rights,  we  reiterate,  is 
not  within  such  scope,  and  when  that  occurs 
by  him  or  his  agents,  the  wronged  party 
may  appeal  to  the  courts  of  his  country  for 
redress. 

As  said  by  this  court  in  Atty.  Gen.  ex  rel. 
Bashford  v.  Barstow,  4  Wis.  742,  so  long  as 
the  court  merely  proceeds  "in  the  discharge 
of  its  appropriate  duty  of  determining  and 
settling  the  rights  of  parties,  and  not  creat- 
ing these  rights,  then  it  must  go  forward 
to  judgment,  however  unpleasant  and  deli- 
cate a  duty  that  may  be,  and  regardless  of 
any  and  all  consequences  that  may  result 
from  its  constitutional  action.  .  .  .  Here 
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we  must  firmly  stand  to  our  posts  of  public 
trust,  until  the  Constitution  fall  about  us 
in  ruins."  Those  words,  evincing  a  lofty 
conception  of  judicial  duty  and  courage  to 
do  it,  after  the  lapse  of  over  half  a  century 
in  the  history  of  this  court,  might  well  be 
repeated  with  emphasis.  The  idea  so  elo- 
quently phrased  by  Justice  S^le  in  those 
early  days,  and  on  that  memorable  occasion 
in  the  court's  administration,  is  no  less  per- 
vading here  now  than  then.  Notwithstand- 
ing assaults  upon  it  then  or  since  or  now, 
upon  the  theory  of  a  sort  of  kingly  author- 
ity vested  in  the  executive  department  en- 
abling the  one  chancing  to  be  there  to  in- 
fract the  law,  and  be  so  above  the  agency 
of  the  people  to  remedy  and  prevent  wrongs 
by  applying  the  law  that  any  attempt  to 
question  his  acts  by  such  agencies  would  be 
usurpations, — it  has  been  and  is  now  no 
more  in  danger  than  ''a  star  in  maw  of  the 
clouds."  It  is  grounded  on  the  sovereignty 
of  the  people  vitalized  by  a  constitutional 
appointment  of  the  judicial  department  to 
vindicate  it. 

How  can  one  be  familiar  with  Atty.  Gen. 
ex  rel.  Bashford  v.  Barstow  and  doubt,  for 
a  moment,  that  the  governor,  as  a  violator 
of  law,  stands  no  different  than  any  individ- 
ual? Arguments  similar  to  those  we  have 
heard  to  the  contrary  in  this  case  were 
made  then  with  a  logic,  eloquence,  and  force 
unexampled  before  in  this  court,  and  never 
equaled  since.  There  the  record  stands, — ^an 
inexhaustible  fountain  of  wisdom  on  the 
subject  discussed.  All  the  actors  at  the  bar 
realized  that  they  were  engaged  in  a  con- 
test which  was  to  settle  for  all  time  in  this 
state  the  underlying  principles  of  our  gov- 
ernmental system, — settle  them  untram- 
meled  by  any  false  notion  which  had  ob- 
tained elsewhere  under  the  misconception 
that  foreign  systems  furnished  a  model  for 
it.  They  were  too  near  the  time  and  cir- 
cumstances of  origin  to  need  to  look  for 
precedents.  In  fact  there  were  no  prece- 
dents. They  were  familiar  with  the  systems 
of  the  ancients.  They  knew  the  purpose  of 
the  builders  here  was  to  displace  it.  In  the 
light  of  the  monumental  purpose,  and  with 
the  experience  which  the  official  expounders 
themselves  gained  in  making  our  Constitu- 
tion, there  was  wrought  out  and  pronounced 
a  result  which  no  one  need  misunderstand. 

How  the  sentiments  leading  up  to  and 
characterizing  the  final  result  in  Atty.  Gen. 
ex  rel.  Bashford  v.  Barstow  grow  as  we  con- 
template them,  and  fill  the  soul  with  admir- 
ation for  our  form  of  government,  and  grat- 
itude to  those  who  placed  its  dominant 
principles  on  such  an  enduring  foundation. 
Some  of  those  sentiments,  in  the  language 
of  that  day,  may  well  be  repeated  here  as 
best  voicing  our  own  conception. 
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"This  government  is  nothing  but  a  di- 
vision of  the  powers  of  the  government, 
nothing  more."  ''Sovereignty  is  not  in  one 
of  the  departments,  but  in  all  of  them." 
This  is  not  only  a  popular  government,  but 
it  is  a  representative  government, — one 
where  the  officers  are  but  agents,  and  not 
rulers,  of  the*  people,— one  where  no  man 
is  so  high  as  to  be  above  the  Constitution, 
and  no  one  so  low  as  to  be  beneath  its  pro- 
tection.' That  was  the  first  significant 
official  evidence  here  of  full  appreciation  of 
how  widely  our  system  varies  from  those  of 
old,  by  which  many  courts  have  set  the 
judicial  compass  to  determine  the  real  na- 
ture of  constitutional  rights.  It  has  been 
followed,  with  few  lapses  since.  It  was 
followed  in  Nunnemacher  v.  State,  129  Wis. 
190,  9  L.Rji.(N.S.)  121,  108  N.  W.  627, 
9  Ann.  Cas.  711,  in  rejecting  the  heresy 
that  found  early  lodgment  in  the  jurispru- 
dence of  this  country,  that  there  is  no  nat- 
ural right  to  transmit  property  by  will  or 
inheritance;  and  again  in  Dardis's  Will, 
136  Wis.  457,  33  L.ILA.(N.S.)  783,  128  Am. 
St.  Rep.  1033,  115  N.  W.  332,  15  Ann.  Cas. 
740,  and  again  in  Rice's  Will,  150  Wis.  401, 
136  N.  W.  966,  137  N.  W.  778,  rejecting  the 
notion  that  competency  to  make  a  will  rests 
in  privilege  instead  of  in  a  right,  and  again 
in  State  ex  rel.  McGrael  v.  Phelps,  144  Wis. 
'  1,  86  L.RJ^..(N.S.)  353,  128  N.  W.  1041,  re- 
pudiating the  claim  that  there  is  no  natural 
right  to  participate  in  the  usual  way  in 
making  a  choice  of  agents  to  vitalize  the 
sovereignty  of  the  people  in  governmental 
affairs. 

It  is  somewhat  strange  that,  notwith- 
standing the  real  logic  of  the  change  effected 
by  the  declaration  and  successful  conflict 
or  independence  on  our  shores,  courts  some- 
times seem  to  have  failed  in  appreciation 
that  it  was  independence  of  the  system  of 
government  characterized  by  individual  pos- 
session of  mere  privileges  emanating  from 
a  personal  sovereign,  which  was  declared 
for,  fought  for,  and  won  in  the  smoke  and 
din  of  battle  and  by  the  sacrifice  of  blood 
and  treasure, — a  substitution  for  the  old 
system,  of  one  based  on  inherent  individ- 
ual rights,  recognizing  nothing  in  the  na- 
ture of  sovereign  authority  but  that  in- 
herent in  tbe  people,  and  delegable  by  the 
people  to  co-ordinate  departments  in  such 
manner  as  the  people  might  see  fit,  coupled 
with  constitutional  restrictions  and  guar- 
anties. 

Notwithstanding  the  light  of  the  old  no- 
tion of  personal  sovereignty  and  the  system 
upon  which  it  rested  was  extinguished  in 
the  struggle  characterizing  the  birth  of  the 
new  svstem  on  our  shores,  which  arose  in 
all  its  unspeakable  beneficence  from  the 
ashes  of  the  old,  like  the  beautiful  fiower 
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from  the  ashes  of  Hyacinthus,  and  has  ever 
since  pervaded  the  land  and  is  fast  extend- 
ing its  blessings  to  include  all  mankind, 
the  old,  like  Banquo's  ghost,  appears  in  ap- 
parition from  time  to  time,  called  forth, 
as  it  were,  from  the  human  tendency- 
product  of  heredity — ^reaching  back  through 
the  ages,  to  bow  at  a  personification  of  per- 
sonal sovereignty.  It  would  be  most  lam^it- 
able  if  such  false  conceptions  should  find 
any  place  in  our  jurisprudence  after  tiie 
early  most  emphatic  rejection  of  it»  and 
the  frequent  affirmances  of  such  rejection. 

We  do  not  fail  to  note,  at  this  point,  the 
personal  expression  of  doubt  in  State  ex 
rel.  Peck  v.  Rusk,  55  Wis.  465,  479,  13 
N.  W.  452,  as  to  the  competency  of  the 
court  to  send  its  writ  to  the  governor  of  a 
state  or  in  any  way  review  his  acts.  But 
it  was  not  an  authoritative  saying.  It 
was  a  mere  passing  and  wholly  personal, 
and,  we  are  constrained  to  think,  rather  in- 
considerate, remark.  It  is  well  to  eliminate 
it  expressly  from  having  a  cast  of  judicial 
decision. 

It  must  not  be  understood  that  there  is 
any  want  of  appreciation  here  of  the  fact 
that  much  deference  is  due  to  the  co-ordin- 
ate department  of  the  government,  vital- 
ized by  the  governor.  It  is  the  pleasure 
and  the  duty  of  the  courts  to  pay  that 
deference,  and,  perhaps,  to  resolve  reason- 
able doubts  as  to  where  mere  deference 
ends,  in  favor  of  the  executive  department. 
But  the  court  must  not  go  so  far  aa  to 
cast  any  doubt  upon  its  own  authority  to 
deal  with  all  judicial  questions,  regard- 
less of  whether  it  may  necessarily  call  in 
question  some  act  of  the  governor.  It  may 
very  properly  hesitate,  and  even  decline,  to 
use  its  authority  in  any  coercive  way  as  to 
him,  where  there  is  any  measure  of  discre- 
tion to  do  so,  but  not  even  venture  to 
doubt  that  it  possesses  the  power  to  act 
when  action  is  necessary.  No  one  can  tell 
how  soon  action  may  be  necessary  to  stay 
the  hand  which  might  accomplish  most 
serious  mischief,  as  was  the  case  giving 
rise  to  Atty.*Oen.  ex  rel.  Bashford  v.  Bar- 
stow. 

Some  courts  have  given  the  weak  excuse 
for  doubting  their  right  to  send  a  writ  to  a 
governor  directly  or  indirectly  questioning 
his  executive  act,  that  the  court  might  be 
powerless  to  enforce  obedience, — even  sug- 
gesting the  possibility  of  executive  control 
of  the  militia  having  to  be  contended  with; 
as  if  a  court  with  knowledge  of  its  consti- 
tutional authority  would  be  justified,  under 
any  circumstances,  in  not  using  it  merely 
because  the  one  who  would  be  otherwise 
acted  upon,  even  though  he  be  the  chief  con- 
servator of  the  law,  might  conmiit  treason, 
as    it   wero,    rather    than    submit   to   duly 
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constituted  authority.  This  court  has  never 
yet  acknowledged  the  existence  of  either  the 
want  of  power  to  enforce  its  writs,  or  want 
of  courage  to  vindicate  it. 

Judges  of  great  eminence  and  text  writers 
the  most  learned  have  discoursed  along  the 
same  line  as  the  foregoing.  Justice  Field, 
speaking  for  the  court  in  People  ex  rel. 
McCauley  y.  Brooks,  16  Cal.  39,  said  this: 
''There  is  nothing  in  this  distribution  of 
powers  which  places  either  department  above 
the  law,  or  makes  either  independent  of  the 
other.  .  .  .  There  is  no  such  thing  as 
absolute  independence."  And  further  in  ef- 
fect, where  power  is  given  a  department,  it 
is  to  be  implied  that  there  is  independence 
within  the  scope  thereof.  If  it  oversteps  its 
line,  the  judiciary  will  vindicate  the  vio- 
lated right. 

For  a  further  example  of  the  many  il- 
lustrations in  the  books  of  what  has  been 
said,  Justice  Valentine,  speaking  for  the 
court  in  Martin  v.  Ingham,  38  Kan.  641, 
17  Pac.  162,  thus  expounded  the  consti- 
tutional system:  "There  is  no  express  pro- 
vision in  the  Constitution  nor  in  any 
statute,  exempting  any  member  of  the  ex- 
ecutive department,  chief  or  otherwise,  from 
being  sued  in  any  of  the  courts,  .  .  . 
and  if  any  one  of  such  officers  is  exempt, 
.  .  .  it  must  be  because  of  some  hidden 
or  occult  implications  of  the  Constitution 
or  the  statutes,  or  from,  some  inherent  and 
insuperable  barriers  founded  in  the  struc- 
ture of  the  government  itself,  ...  In 
all  other  cases  it  is  not  the  rank  or  char- 
acter of  the  individual  officer,  but  the  na- 
ture of  the  thing  to  be  done,  which  gov- 
erns. No  other  officer  is  above  the  law. 
.  .  .  The  different  departments  of  the 
government  are  not  independent  of  each 
other.  .  .  .  It  is  said  that  if  the  gov- 
ernor opposes  the  order  or  judgment  of  the 
court,  it  cannot  be  enforced.  .  .  .  But 
are  the  courts  to  anticipate  that  the  gov- 
ernor may  not  perform  his  duty?  .  .  . 
Xo  one  should  suppose  that  he  would  fail  to 
perform  his  duty.  ...  No  department 
should  ever  cease  to  perform  its  functions 
for  fear  that  some  other  department*  may 
render  its  acts  nugatory.  .  .  .  Each  of 
the  different  departments  ...  is  su- 
perior to  the  others  in  some  reppects.  .  .  . 
Kach  department  in  its  own  sphere  id  su- 
preme. But  each  outside  of  its  own  sphere 
is  weak  and  must  obey.'' 

Courts  which  hold  contrary  to  the  fore- 
f^oing,  as  said  by  some  text  writers,  do  so 
without  any  sound  basis  for  their  conclu- 
sion. They  do  so,  as  before  indicated, 
largely  from  a  false  conception  of  the  sys- 
tem of  which  they  form  a  part. 

We  indorse,  without  qualification,  the 
sentiments  of  the  courts  to  which  we  have 
46  L.R.A,(N.S.)  52 


alluded.  We  refuse  utterly  to  follow  those 
jurisdictions  which  would  place  the  guber- 
natorial office  above  the  law,  speak  of  it  as 
entirely  independent  of  either  of  the  other 
co-ordinate  departments  of  the  government 
as  regards  their  respective  jurisdictions,  or 
hold  that  it  is  not  subordinate  to  and  sub- 
ject to  obey  when  the  court  within  its  juris- 
diction commands.  We  must  refuse  to 
follow  the  lead  which  would  either  deny 
possession  of  the  authority  delegated  to 
courts  by  the  people,  or  hesitate  to  exer- 
cise it  for  fear  of  being  efficiently  opposed 
by  a  breaking  of  the  law  by  the  officer  who 
stands  as  the  ideal  personification  of  gov- 
ernment by  law.  We  hold  firmly  to  all  the 
court  said  and  decided  on  the  subject  in 
Atty.  Gen.  ex  rel.  Bashford  v.  Bar  stow.  To 
deny  possession  of  the  power  plainly  lodged 
in  the  court  by  the  Constitution,  and  which 
is  inherent  in  the  system  itself,  either  from 
want  of  appreciation  of  the  principle  dis- 
tinguishing such  system  from  ^e  one  it  dis- 
placed, or  supposed  want  of  power,  on  the 
ground  that  the  governor,  from  his  position, 
has  greater  physical  power  of  resistance  to 
.the  enforcement  of  the  law  than  the  court 
could  lawfully  overcome,  would  be  a  fail- 
ure of  judicial  duty  characterized  by  want 
of  judicial  courage.  Those  who  would  lean 
on  the  latter  reason  fail  to  appreciate  that 
no  government  c^n  be  stronger  than  the 
people,  and  that  the  people  may,  be  depended 
upon  to  efficiently  strengthen  the  arm  of 
either  one  of  its  co-ordinate  departments,  as 
necessary  to  enforce  submission  to  duly  con- 
stituted authority.  The  people  may  always 
be  depended  upon,  in  the  last  analysis,  to 
support  firm  vindication  of  official  trust. 

VVe  contemplate  with  much '  satisfaction 
that,  in  the  early  history  of  our  court,  its 
personnel  possessed  the  learning,  the  com- 
prehension of  the  judicial  trust,  and  tlie 
courage,  to  take  the  firm  position  on  the 
subject  under  discussion  recorded  in  Atty. 
Gen.  ex  rel.  Bashford  v.  Barstow.  Then  it 
was  suggested  by  counsel  that  the  court 
might  render  a  judgment  which  it  would 
be  unable  to  enforce,  and  other  counsel  re- 
plied in  sentiments  indorsed  by  the  court: 
"I  have  not  seen  fit  to  point  the  court  to 
the  possible  consequences  of  its  judgment, 
still  I  say  it  may  or  may  not  be  executed. 
The  only  judgment  to  be  pronounced  is  the 
one  which  law  and  justice  dictate,  not  that 
which  the  executive  arm  can  most  easily 
execute."  Three  members  of  this  court,  two 
having  been  fathers  of  the  Constitution, 
placed  upon  the  records  each  his  e::posi- 
tion  of  our  form  of  government.  With  per- 
fect hai?nony  they  proclaimed  the  sub- 
ordination under  the  Constitution  of  the 
executive  office  to  the  sovereignty  of  the 
people,  represented  by  the  judiciary,  on  all 
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judicial  questions.  The  masterly  treatment 
of  the  matter,  and  unanswerable  logic  with 
which  the  conclusion  was  supported,  have 
rendered  it  unnecessary  to  rediscuss  the 
subject,  and  almost  inappropriate  to  at- 
tempt it.  Such  attempt  would  not  have 
been  made  even  briefly,  had  not  the  proposi- 
tion under  discussion  been  presented  and 
urged  with  such  confidence  as  to  indicate 
advisability  at  least  of  reaffirming  the  early 
decision.  If  the  writer  could  make  plainer 
what  was  before  so  clearly  pictured,  he 
would  gladly  embrace  this  opportunity  to 
do  BO,  but  confesses  inability  in  that  re- 
gard. There  stands  the  picture  of  our  sys- 
tem painted  by  master  hands  more  than 
fifty  years  ago.  With  the  unqualified  re- 
pudiation then  of  the  claim  that  executive 
action,  under  all  circumstances,  is  beyond 
reach  of  the  court,  we  have  marveled  some- 
what that  the  idea  should  at  this  late  day 
be  seriously  advanced,  supported  by  the 
same  infirm  logic  as  before,  with  added 
sanction  of  some  courts  which  have  fallen 
into  error. 

Before  it  was  contended  upon  the  one  side, 
in  harmony  with  the  ancient  system,  that 
the  governor  occupies  a  sort  of  sovereign 
status  removed  beyond  the  reach,  directly 
or  indirectly,  of  the  court,  and  answerable 
only  to  the  people;  that  ''in  city  or  in  the 
country,  in  the  battle  or.  at  the  banquet, 
in  anger  or  in  love,  he  is  the  governor  still.*' 

''The  attribute  to  awe  and  majesty 
Wherein  doth  sit  the  dread  and  fear  of 
kings." 

On  the  other  hand,  it  was  contended  that 
sovereignty  was  in  the  people  and  only 
there,  the  governor  being  a  mere  agent  to 
do  the  people's  will,  answerable  to  them 
within  his  jurisdiction,  but  amenable  to 
the  court  as  the  superior  agency  of  the 
people  on  all  judicial  questions,  the  same 
as  any  other  individual;  that  any  infrac- 
tion of  the  law  by  him  is  neither  justifiable 
nor  defendable  by  his  mere  status  as  gov- 
ernor, and  that  what  is  the  law,  what  a 
violation  of  it,  and  the  consequences  thereof, 
are  judicial  questions. 

With  inimitable  power  of  logic,  the  proper 
place  of  the  judiciary  in  our  system  and 
importance  of  maintaining  it  were  pressed 
upon  the  attention  of  the  court  to  nerve  it 
to  the  uttermost  in  solving  the  controversy, 
— these  inspiring  words  being  indulged  in 
from  the  bar:  "When  discontent,  violence, 
and  anarchy  shall  succeed  to  law  and  order, 
when  the  people  and  public  officers  shall  de- 
part from  the  Constitution  and  desert  the 
ship  of  state,  I  have  a  hope  that  the  last 
glimpse  that  will  be  caught  of  organized 
government  will  be  the  judiciary,  that 
courts  may  be  seen  as  long  as  any  vestige 
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of  a  state  shall  remain,  still  ready  to  direct, 
still  speaking  the  law  with  an  even  mind, 
dispensing  justice  with  an  even  hand,  sit- 
ting serene  and  unmoved  above  the  in- 
fiuence  of  fear  and  of  faction,  still  abidini; 
by  that  motto  so  peculiarly  their  own,— - 
Fia4^ju8titia,  ruat  caelum.** 

The  result  was,  as  before  indicated,  un- 
qualified support  of  the  contention  for  the 
supremacy  of  the  courts  on  all  questions 
appertaining  to  the  violation  of  law  and 
the  protection  of  right,  the  court  saying  in 
terms  or  effect,  "To  talk  of  sovereign  de- 
partments created  by  our  Constitution  is  to 
simply  talk,  and  not  to  think,  and  much 
less  to  think  rationally.  We  have  no  sov- 
ereign department.  We  have  no  triple  sov- 
ereignty." "Our  government  is  founded  on 
principles  not  known  to  the  law  of  any 
other  country.  The  sovereignty  of  the  com- 
monwealth remains  in  the  people/'  Each 
co-ordinate  state  agent  stands  for  the  -whole 
people  within  its  proper  sphere.  When  the 
court  speaks  within  its  sphere,  it  is  not 
the  justices  who  speak,  but  the  people 
through  their  chosen  agent,  the  court.  To 
.it  is  delegated  all  judicial  authority, 
whether  it  concerns  the  executive  or  any 
other  individual.  To  that  authority  all 
must  bow.  In  that  there  is  subordination, 
not  to  the  court,  not  to  the  justices  of  the 
court,  but  to  the  sovereignty  of  the  people. 
Such  is  the  Constitution,  the  collective  voice 
of  the  people  from  whence  the  sovereign 
command  emulates  through  each  of  its 
agencies,  giving  to  each  its  measure  of  rep- 
resentative authority, — ^to  the  court  all  that 
appertains  to  the  redress  of  violated 
rights. 

Can  there  be  any  doubt  in  view  of  the 
foregoing,  of  the  power  and  the  duty  of  the 
court  to  deal  with  every  question  in  this 
case  of  violated  right?  Is  not  the  idea  that 
such  duty  stops  at  the  threshold  of  the  ex- 
ecutive office,  or  anywhere  short  of  its  full 
performance,  the  veriest  heresy? 

Many  of  the  authorities  cited  to  our  at- 
tention in  support  of  the  proposition  under 
discussion,  rightly  understood,  are  in  har- 
mony* with  what  has  been  said,  and,  as  to 
those  which  are  contrary  thereto,  they  are 
not  worthy  of  being  followed.  As  has  been 
clearly  indicated  in  this  opinion,  Atty.  Gen. 
ex  rel.  Taylor  v.  Brown,  1  Wis.  513,  upon 
which  some  reliance  has  been  placed  in  sup- 
port of  the  proposition  urged  by  counsel  for 
respondents,  is  in  the  same  class  with 
People  ex  rel.  Broderick  v.  Morton,  156 
N.  Y.  136,  41  L.R.A.  231,  66  Am.  St.  Rep. 
547,  60  N.  E.  791 ;  Jonesboro  F.  B.  &  B.  Gap. 
Turn  p.  Co.  v.  Brown,  8  Baxt.  490,  35  Am. 
Rep.  713;  Hawkins  v.  (Sovernor,  1  Ark.  570, 
33  Am.  Dec.  346,  and  many  other  cases  cited, 
and    still   others   which    might   have   been. 
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Therein,  with  varjing  phrasings,  is  found 
the  expression  upon  which  counsel  have 
builded  their  hopes:  ''The  governor  is  not 
answerable  to  the  court  for  how  he  has  per- 
formed, or  failed  to  perform  his  legal  or 
constitutional  duties.  He  cannot  be  ju- 
dicially coerced  into  performing,  or  con- 
trolled as  to  the  manner  he  shall  perform, 
or  prohibited  from  performing,  his  judicial 
duties."  True,  but  is  it  his  duty,  acting  as 
a  quasi  judicial  tribunal,  to  go  outside  of 
iiis  jurisdiction  and  violate  the  constitu- 
tional right  of  due  process  of  law?  The 
distinguished  courts  which  have  so  much 
reveled,  so  to  speak,  in  language  similar  to 
tnat  quoted,  have  not  intended,  in  general, 
to  be  taken  as  meaning  that  the  executive 
of  a  state  may  not  be  rejiched  by  the  de- 
partment charged  with  remedying  violated 
rights,  in  case  of  his  doing  something  which 
he  has  no  right  to  do,  or  doing  what  he  has 
a  right  to  do  in  an  illegal  manner. 

We  do  not  need  to  go  into  the  subject  at 
length,  as  to  the  extent  to  which  the  execu- 
tive ma^  directly  or  indirectly  be  reached 
within  the  scope  of  his  duties.  That  he 
can  be  as  to  mere  ministerial  matters  in 
case  of  clearly  violating  a  duty,  but  not  in 
the  field  of  discretion,  is  strongly  supported. 
Here  there  was  neither  ministerial  nor  dis- 
cretionary duty  to  do  the  act  sought  to  be 
enjoined;  that  is,  the  forcible  instalment  of 
Mr.  Anderson  in  the  office  of  commissioner 
of  insurance.  Besides  the  question  is  raised 
as  to  whether  there  was  not  actual  usurpa- 
tion in  the  proceeding  itself  for  the  re- 
moval of  appellant,  which  will  be  discussed 
further  on.  So  the  case  as  to  the  primary 
right  involved  really  only  deals  with  mat- 
ters of  jurisdiction.  In  general,  where  it 
is  suggested  that  neither  the  governor  nor 
bis  agents  can  be  dealt  with  whether  within 
or  without  the  scope  of  executive  authority, 
that  the  alleged  offender  being  governor  or 
the  agent  of  the  governor  the  gubernatorial 
office  is  an  efficient  shield, — ^the  real  point  in- 
volved did  not  warrant  the  argument  made 
in  support  of  it.  It  was  made  without 
thought  that  jurisdictional  defects  render 
an  act  void,  regardless  of  the  tribunal  to 
which  they  are  referable.  Marbury  v. 
Madison,  1  Cranch,  137,  2  L.  ed.  60  is 
often  cited,  often  misunderstood,  and  often 
not  followed.  The  real  logic  of  it  is  that 
the  courts  may  reach  the  executive  indirect- 
ly as  to  ministerial  or  jurisdictional  mat- 
ters, and  in  case  of  the  head,  the  impedi- 
ment is  referable  to  matter  of  policy  rather 
than  competency.  In  High,  Injunctions,  at 
§  1326,  after  reviewing  at  length  the  au- 
thorities, the  author  remarks:  'Tf  the  acts 
which  it  is  sought  to  restrain  arc  of  a  strict- 
ly ministerial,  as  distinguished  from  an 
executive  or  political,  nature,  the  fact  that 
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they  have  been  committed  to  executive  offi- 
cers such  as  the  governor  of  a  state,  etc., 
will  not  prevent  relief  by  injunction  in  a 
proper  case."  Matters  jurisdictional,  mani- 
festly, are  no  further  beyond  reach  than 
matters  ministerial,  but,  as  we  have  seen, 
the  law  for  this  state  is  firmly  intrenched 
in  Atty.  Gen.  ex  rel.  Bashford  v.  Barstow, 
supporting  competency  of  the  court  to  deal 
with  the  governor  directly  or  indirectly  for 
any  violation  of  law. 

III. 

Counsel  for  respondents  do  not  seem  to 
insist  very  confidently  or  particularly  that 
appellant  was  not  a  de  facto  officer.  But 
since,  under  some  circumstances,  that  ques- 
tion might  be  very  vital  to  this  litigation, 
it  seems  best  to  treat  it  briefly. 

Much  might  be  said  as  to  what  is  the 
precise  nature  of  that  special  status  denom- 
inated de  facto.  A  person  may  be  a  d0 
facto  officer,  and  have  no  real  title  at  all  to 
the  place  he  assumes  to  have  the  right  to. 
If  one  is  in  possession  of  an  office,  perform- 
ing its  duties,  and  entered  by  right,  or 
such  claim  of  right  as  not*  to  be  classable 
as  a  usurper,  or  has  been  in  undisturbed 
possession  so  long  as  to  be  equivalent  to  an 
entry  under  claim  of  right,  and  still  claims 
in  good  faith  to  be  entitled  to  the  office,  and 
all  surroundings  afford  an  appearance  of 
de  jure  official  status,  he  is,  as  a  general 
rule,  de  facto  what  he  claims  to  be.  What 
gives  him  that  status  is  color  of  authority, 
— color  of  title  is  not  essential,  strictly 
speaking.  The  latter  term  is  often  used,  but 
its  infirmity  was  exposed  in  the  leading  case 
of  State  V.  Carroll,  38  Conn.  449,  9  Am. 
Rep.  409. 

This  broad  definition  of  what  constitutes 
an  officer  de  facto,  formulated  by  Lord  Holt 
in  Parker  v.  Kett,  1  Ld.  Raym.  658,  12 
Mod.  467,  and  given  special  significance  by 
Lord  Ellenborough  and  the  full  King's 
bench,  in  1865,  Rex  v.  Bedford  Level  Corp. 
6  East,  356,  2  Smith,  535,  was  demon- 
strated in  State  v.  Carroll,  to  cover  the  sub- 
ject under  discussion,  as  it  has  ever  since 
stood  in  England,  and,  generally  in  this 
country:  "One  who  has  the  reputation  of 
being  the  officer  he  assumes  to  be,  although 
he  is  not  such  in  point  of  law."  The  su- 
preme judicial  court  of  Massachusetts  added 
the  weight  of  its  sanction  thereof  in  Peter- 
silca  V.  Stone,  119  Mass.  465,  20  Am.  Rep. 
335.  The  text  writers  give  like  sanction, 
expressing  the  American  view  to  be,  that 
it  is  color  of  authority,  not  color  of  title, 
which  distinguishes  an  officer  de  facto  from 
a  usurper.  Throop,  Pub.  Off.  §623;  Me- 
chem,  Pub.  Off.  §  317. 

The  question  of  whether  a  person  in  of- 
fice has  a  de  facto  right  thereto,  it  would 
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seem  from  the  foregoing,  can,  in  all  ordi- 
nary cases,  only  safely  be  solved  by  prin- 
ciple. It  is  not  best  to  rely  on  case  law, 
and  tie  to  some  particular  adjudication  in- 
volving facts  somewhat  similar  to  tho^e  to 
be  presently  dealt  with,  llie  principle  gov- 
erning the  matter  is  definitely  settled  in  the 
unwritten  law,  is  plain,  simple  and  easily 
understood.  If  one  finds  another  in  the  ap- 
parent enjoyment  of  an  oflice,  having  en- 
tered by  right,  or  a  good  faith  claim  of 
right,  or  been  in  possession  so  long  that 
there  is  a  presumption  in  his  favor  in  that 
regard,  that  one  need  not,  in  general,  in- 
vestigate the  title  of  such  other  to  the  of- 
fice before  venturing  to  transact  business 
with  him.  He  may  act  on  the  appearances 
of  official  status.  For  all  practical  pur- 
poses such  other  is  an  officer  de  jure.  There 
is  no  other  safe  rule  to  go  by.  Variations 
here  and  there,  seemingly  without  appre- 
ciation of  the  prevailing  principle,  or  moved 
by  the  necessity  of  a  particular  situation 
to  ingraft  an  exception  thereon,  have  made 
some  confusion    in   the   authorities. 

Prior  to  State  ex  rel.  Jones  v.  Gates,  86 
Wis.  634,  39  Am.  St.  Rep.  912,  67  N.  W. 
296,  no  attempt  had  been  made  here  to  state 
any  general  or  even  particular  limitation 
of  the  customary  rule;  the  court  being  con- 
tent to  deal  with  each  particular  situation 
as  it  arose.  It  is  significant  that,  though 
in  many  instances  prior  thereto,  commen- 
cing with  Tolle  v.  Stone,  1  Finney  (Wis.) 
230,  whether  the  particular  status  involved 
a  de  facto  officer  was  important,  the  an- 
swer was  most  always  in  the  affirmative. 
They  were  not  referred  to  in  State  ex  rel. 
Jones  V.  Gates,  but  a  rule  was  made  for  the 
peculiar  situation  in  hand  in  the  nature  of 
an  exception  to  the  common  rule. 

Gne  would  assume  from  examination  of 
the  many  cases  preceding  State  ex  rel.  Jones 
V.  Gates,  and  the  many  others  subsequent 
thereto,  that  there  could  hardly  be  con- 
ceived a  situation  of  an  office  de  jtiro,  and 
an  entry  and  retention  in  good  faith  with 
all  the  environments  of  an  officer  of  that 
character,  without  the  person  in  posses- 
sion being  at  least  an  officer  de  facto  until 
such  time  as  an  adjudication  of  his  title 
should  occur,  so  the  precise  situation  giv- 
ing rise  to  the  particular  case  is  import- 
ant. 

These  are  the  facts  of  the  Gates  Case: 
The  incumbent  of  the  office  and  his  adver- 
sary were  rival  candidates  for  the  place  for 
a  new  term.  The  latter,  in  due  course,  ob- 
tained the  regular  certificate  of  election,  his 
majority  being  1  out  of  a  poll  of  4,645 
votes.  The  former  refused,  upon  due  de- 
mand, to  surrender  possession,  claim injr. 
notwithstanding  the  official  canvass,  to  have 
rec«*ivcd  a  majority  of  the  legal  votes  cast. 
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Mandamus  proceedings  were  instituted  to 
settle  the  controversy.  Thus,  the  question 
arose  whether  an  officer  holding  over  after 
the  expiration  of  the  term  for  which  he 
was  elected,  and  in  defiance  of  the  result  of 
an  official  canvass  certifying  another  to 
iiave  been  duly  elected  as  his  successor  to 
the  particular  place,  is  an  officer  de  faciOy 
and  as  such  entitled  to  retain  possession 
until  the  title  shall  have  been  judicially 
settled  in  proceedings  to  that  end.  In 
short,  the  question  was,  Is  a  person  whose 
term  has  expired,  who  really  has  no  r\gfat 
except  pending  the  appearance  of  a  suc- 
cessor having  a  prima  facie  right  to  take 
his  place, — one  who  holds  on  claiming  to 
be  the  one  elected  notwithstanding  the 
legal  canvass  and  declaration  of  the  de- 
mandant to  have  been  duly  elected  to  the 
particular  office  and  for  the  particular  term, 
— a  de  facto  officer? 

For   the   particular   situation    it   was  ap- 
parent   to    the    court    that    an    affirmative 
answer   might   lead   to   very   serious   conse- 
quences,— that  it  might  make  a  very  harm- 
ful  rule.     The  court  felt  warranted   in  de- 
termining the  matter  in  the  negative  and 
without  precedent,   proceeding  to  that  end 
to  meet  the   particular  emergency  by   this 
process  of  reasoning:  "A  de  facto  officer  is 
one  who   is  in  possession  of  an  office  and 
discharging   its   duties   imder   color   of   au- 
thority.    ...     By   color   of  authority   is 
meant  authority  derived   from  an  election 
or    appointment,    however    irregular   or   in- 
formal,  so   that   the   incumbent   be   not   a 
mere    volunteer.     .     .     .     Tested     bv     this 
rule  it  is  apparent  that  the  defendant  is  in 
no  proper  sense  a  de  facto  officer  as  against 
the  relator.     There  has  been  no  canvass  or 
determination  by  anyone  in  his  favor,  nor 
has  he  any  certificate,  commission,  or  au- 
thority from  any  person,   officer,  or  board 
purporting   to   authorize    him   to   discharge 
the  duties  of  the  office." 

Thus,  it  will  be  seen  the  opinion  in  State 
ex  rel.  Jones  v.  Gates  was  confined  to  a 
very  narrow  compass,  namely, — Is  a  person 
in  possession  of  an  office,  having  no  cer- 
tificate of  election  or  of  appointment  cov- 
ering the  period  of  his  possession,  in  oppo- 
sition to  one  who  has  been  duly  certified  to 
have  been  elected  to  take  his  place  in  the 
particular  office  for  the  particular  term, 
and  the  one  in  possession  having  no  right 
whatever  to  the  place  referable  to  any  evi- 
dence he  possesses,  except  to  hold  the  ac- 
cessories of  the  place  in  trust  to  deliver 
the  same  to  his  successor  upon  demand,  a  cfe 
facto  officer? 

The  case  was  quite  different,  it  will  be 
observed,  from  one  involving  a  claimed  for- 
feiture of  a  term  of  office  by  removal  for 
cause,  the  person  in  possession  of  the  place, 
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and  alleged  to  have  been  removed,  having 
his  commission  entitling  him  to  remain^ 
and  insisting  in  good  faith  that  the  pro- 
ceedings to  annul  such  commission  are  in- 
valid. 

The  general  rule,  that  possession  with 
color  of  authority  and  performance  of  the 
duty  of  the  office  creates  the  de  facto  status, 
was  not  denied  in  the  Oates  Case,  but 
rather  affirmed,  though  there  was  a  sug- 
gestion that  color  of  authority  means  ''au- 
thority derived  from  an  election  or  ap- 
pointment, however  irregular  or  informal/' 
It  may  be  that  the  court,  arguendo,  went 
rather  farther  than  was  necessary  in  an 
eifort  to  state  a  sound  basis  for  the  de- 
cision, instead  of  resting  it  upon  the  exi- 
gencies of  the  particular  situation  and  upon 
a  permissible  exception  to  the  general  rule. 
As  said  before,  courts  in  general  distin- 
guished color  of  title  from  color  of  author- 
ity, holding  that  the  former  may  exist  with- 
out the  other,  and  that  no  election  or  ap- 
pointment is  essential  to  &  de  facto  status, 
— only  those  general  appearances  suggest- 
ing and  giving  confidence  to  people  having 
occasion  to  perform  official  business  with 
the  office,  that  the  one  in  possession,  per- 
forming the  duties  thereof  and  claiming 
the  right  in  good  faith  to  do  so,  is  the  of- 
ficer in  fact  which  he  appears  to  be.  To 
harmonize  with  the  current  of  authority,  the 
decision  would  need  to  be  restrained  to 
the  idea  that,  in  the  particular  circum- 
stances, there  can  be  no  color  of  authority 
where  there  is  no  color  of  right.  That 
makes  a  good  exception  to  an  old  rule,  to 
meet  the  particular  species  of  mischief 
the  court  dealt  with  in  the  Oates  Case.  The 
effect  of  it,  as  there  suggested,  must  be 
that  one  may,  in  some  circumstances,  have 
a  de  facto  status  as  to  the  public, — for  ex- 
ample, when  he  is  within  the  stated  excep- 
tion,— though  not  such  status  as  regards  his 
personal  right. 

The  first  instance  of  rival  claimants  dealt 
with  here  after  State  ex  rel.  Jones  v.  Oates, 
and  where  that  was  cited,  was  in  Deustcr 
v.  Zillmer,  119  Wis.  402,  97  N.  W.  31.  The 
officer  there  held  over  in  defiance  of  the 
person  who  had  been  elected  his  successor. 
The  former  was  held  to  be  an  officer  de 
facto^  though  his  term  had  expired,  because 
the  latter  had  not  been  "declared,"  as  in  the 
Oates  Case,  "duly  elected  to  that  identical 
office  as  his  successor."  It  was  distin- 
guished from  the  former  case  on  that 
ground.  The  Oates  Case  was  again  referred 
to  in  State  ex  rel.  Kinder  v.  Goff,  129 
Wis.  668,  9  L.R.A.(N.S.)  916,  109  N.  W. 
628,  but  the  person  having  the  prima  facie 
right  was  in  possession  of  the  office.  It 
was  again  mentioned  in  State  ex  rel.  Mani- 
towoc V.  Green,  131  Wis.  324,  111  N.  W. 
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1519.  There  was  a  successor  in  that  in- 
I  stance,  and  a  holding  over  without  right 
as  against  the  prima  facie  title,  though 
not  under  the  precise  circumstances  of  the 
Oates  Case.  The  person  so  holding  over 
was  held  to  be  the  officer  de  facto.  Thus,  it 
will  be  seen,  the  tendency  has  been  to  re- 
strain the  Oates  Case  to  its  particular  facts, 
and  the  exception  those  facts  gave  rise  to. 
Applying  the  foregoing  here,  it  is  con- 
sidered that  appellant  was  the  commission- 
er of  insurance,  at  least,  de  facto,  when  he 
sought  protection  against  the  efforts  to 
forcibly  disturb  his  possession  of  the  office 
rooms  and  records.  The  case  is  not  within 
the  exception  created  by  State  ex  rel.  Jones 
V.  Oates,  because  the  terra  for  which  ap- 
pellant was  appointed  had  not  expired  by 
operation  of  law,  and  he  had  in  his  posses- 
sion the  commission  covering  some  three 
years'  time  yet,  which  was  still  in  force 
unless  tlie  attcnipted  removal  was  valid. 
Anderson  had  not  been  certified  to  have 
been  appointed  to  the  particular  office  as 
successor  to  appellant  for  a  new  term,  but 
to  take  up  and  continue  the  work  of  the 
term  covered  by  appellant's  appointment. 
The  latter  was  still  in  office,  with  all  the 
appearances  of  still  being  entitled  to  the 
place,  and  insisting  in  good  faith,  upon 
having  such  right,  and  there  was  a  serious 
question,  from  a  private  and  a  public  stand- 
point, as  to  whether  he  was  not  so  entitled, 
— so  serious  that  it  has  taken  a  long  time 
and  much  labor  of  two  courts,  assisted  by 
the  industry  of  eminent  counsel  for  the 
respective  parties,  to  solve   it. 

IV. 

If  the  foregoing  conclusion  be  not  cor- 
rect, in  my  opinion,  that  did  not  warrant 
leaving  the  rival  claimants, — one  in  posses- 
sion claiming  in  good  faith  to  have  a 
right  to  remain,  and  the  other  out  of  pos- 
session claiming  the  right  to  enter, — ^to 
contend  and  settle  the  matter  by  physical 
force.  The  course  in  State  ex  rel.  Jones 
v.  Oates  was  by  orderly  judicial  proceed- 
ings, not  by  violence.  If  the  rule  there  be 
applicable  here,  then  Anderson  had  a  clear 
legal  right  to  possession,  and  a  clear  legal 
judicial  remedy  by  mandamus  to  accom- 
plish that  which  was  sought  by  an  assault 
upon  the  office  quarters  and  threatened 
assault  upon  appellant  himself,  if  neces- 
sary to  cause  his  submission.  Would  it  not 
be  a  most  serious  reproach  to  our  sys- 
tem to  hold  that,  under  such  circumstances, 
the  courts  must,  or  will,  stand  idly  by  and 
see  a  respectable,  distinguished  citizen,  in 
hi?h  station,  in  good  faith,  possession  of  one 
of  the  most  important  offices  in  the  state, 
and  convinced  of  his  dutv  to  retain  the 
place,  subject  to  judicial  remedies,  treat** 
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as  an  outlaw,  while  the  one  seeking  posses- 
sion, and  the  one  seeking  to  assist  the 
claimant  to  gain  possession,  have  but  to  ask 
in  order  to  have  the  right  vindicated  by  a 
judicial  remedy,  as  in  the  Oates  Case,  and 
violently  ejected,  regardless  of  the  good 
faith  of  the  aggressors?  In  such  a  situa- 
tion is  it  not  in  the  interests  of  all  parties 
concerned,  especially  under  the  particular 
circumstances  of  this  case,  in  the  interests 
of  public  order  and  public  welfare  and  pub- 
lic dignity,  that  the  court  should  intervene 
with  its  '"even  mind  and  hand''  efficiently 
commanding  peace  ?  No  such  proceedings  as 
were  brought  to  a  close  by  the  temporary  in- 
junction in  this  case  should  be  sanctioned 
by  the  courts  for  a  moment,  in  my  opin- 
ion, unless  in  some  special  circumstances 
of  a  person  holding  possession  in  a  most 
unreasonable  and  contemptuous  manner, 
akin  to  that  of  an  outlaw,  who  deserves 
no  consideration  whatever  in  a  court  of 
equity.  If  there  is  a  reasonable  ques- 
tion whether  the  retention  be  right,  the 
rule  that  there  is  no  wrong  without  a  rem- 
edy should  apply,  and  the  rule,  also,  that  in 
a  case  of  legal  and  equitable  remedy  as 
well,  the  latter  should  be  permitted  if  the 
former  is  not  as  full  and  adequate.  That 
is  the  universal  doctrine.  It  has  been  vin- 
dicated in  this  court  to  prevent  breaches  of 
the  peace  and  detriment  to  public  interests, 
where  small  amounts  of  money  were  in- 
volved. Milwaukee  Electric  R.  &  Light  Co. 
V.  Bradley,  108  Wis.  487,  84  N.  W.  870.  The 
logic  of  that  case  demanded  injunctive  pro- 
tection in  this  one,  unless  appellant  is  to  be 
regarded  as  a  person  who  is  entirely  out- 
side the  scope  of  the  law's  protection.  That 
the  doctrine  of  protection  by  law,  under  all 
circumstances  involving  any  merit,  is  the 
rule  of  this  court,  is  well  evinced  by  the 
quotation  in  Chain  Belt  Co.  v.  Von  Sprcck- 
elsen,  117  Wis.  106,  94  N.  W.  78,  from 
Ward  V.  Sweeney.  The  great  power  in- 
trusted to  the  court  to  command  and  en- 
force peace  should  be  used  in  such  circum- 
stances regardless  of  who  is  the  actor. 

Thus,  I  cannot  escape  the  conclusion  that, 
from  any  fair  viewpoint,  appellant  had  a 
cause  of  action  in  equity  when  he  initiated 
these  proceedings.  If  he  was  a  de  facto  offi- 
cer, that  must  be  true.  If  there  was  a  fair 
question  as  to  whether  he  had  that  status, 
and  he  was  acting  in  good  faith,  of  which 
there  can  be  no  manner  of  doubt,  then,  in 
my  opinion,  it  is  likewise  true.  I  per- 
missibly step  aside  momentarily,  to  express 
this  as  a  personal  opinion.  I  wish  it  to  so 
be  recorded.  I  am  conscious  of  some  sup- 
port in  such  view,  though  others  may  not 
wish  to  join  of  record,  because  what  has 
preceded  and  what  will  follow,  or  either,  is 
sufficient  for  the  case.  As  to  my  brethren 
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who  did  not  join  with  me  an  the  record, 
or  at  all,  in  this,  I  have  endeavored  to 
speak  so  as  not  to  cause  them  any  em- 
barrassment. 

V. 

At  this  point,  it  seems  best,  since  a  ma- 
jority concur,  to  consider  the  broad  ques- 
tion of  how  far  a  court  of  equity  may  or 
should  go  in  a  case  of  this  sort.  That  in- 
volves the  mixed  question  of  how  far  the 
court  may  go  as  matter  of  jurisdiction  in  the 
technical  sense,  and  how  far  in  the  more 
limited  sense  of  judicial  policy;  and  per- 
haps the  still  further  element  of  how  far 
as  matter  of  broader  judicial  policy,  not 
trenching  upon  jurisdictional  grounds  in 
any  sense.  True,  in  view  of  the  decision 
reached  on  other  questions,  this  subject 
might  be  passed  without  expression  of  opin- 
ion, but  as  circumstances  might  have  existed 
rendering  it  vital,  those  who  concur  on 
the  particular  points  have  concluded  that 
the  subject  might  well  be  dealt  with,  and 
with  due  deference  to  those  who  do  not 
agree  with  final  result,  and  those  who  do, 
yet  might  prefer  not  to  join  in  an  opinion 
either  way  as  to  the  particular  matter.  It 
is  thought  that  what  is  here  said  is  appro- 
priate to  the  case,  will  be  helpful  here- 
after, and  will  not  embarrass  any  mem- 
ber of  the  court  in  any  event.  If  it  were 
not  thought  such  could  be  accomplished, 
out  of  deference  to  anyone  who  does  not 
agree  as  to  the  particular  question,  or  wish 
to  express  an  opinion  thereon  in  this  case, 
though  concurring  in  the  general  result 
reached,  the  writer  and  all  of  the  majority 
would  pass  the  subject  without  treatment 

The  question  is  this:  Should  the  court 
rest  in  a  case  of  this  sort,  having  reached 
a  point  calling  for  judgment  vindicating 
the  primary  right, — the  right  to  immunity 
from  being  forcibly  dispossessed  by  illegal 
methods, — leaving  the  more  important  ques- 
tion, the  right  to  the  office,  undetermined! 

That  is  an  important  question.  It  has 
been  taken  largely  for  granted  that  either 
the  court  is  without  jurisdiction  to,  or,  in 
any  event,  should  not,  try  the  title  de  jure 
in  an  equity  action  to  quiet  the  right  of 
possession  against  forcible  attempts  to  dis- 
turb it.  Must  parties  in  such  a  case,  though 
in  the  court  having  jurisdiction  to  settle 
the  whole  controversy,  depart  with  but  par- 
tial relief,  and  none  as  to  the  ultimate 
matter,  and  come  back,  not  really  in  an- 
other form  of  action,  because  we  really 
have  but  one,  but  asking  another  form  of 
relief, — a  part  of  the  same  form  as  before, 
and,  from  a  practical  standpoint,  including 
it?  Under  our  liberal  Code  of  Procedure, 
rightly  understood  and  administered,  is  it 
true  that  such  devotion  to  mere  form  i« 
necessary,  commendable,  or  really  right!   If 
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there  are  expressions  in  opinions  which 
would  sustain  such  course,  or  even  prece- 
dents, and  there  be  no  jurisdictional  impedi- 
ment in  the  way,  has  not  the  time  come,  and 
is  this  not  a  good  opportunity,  to  eliminate 
them  from  our  jurisprudence,  and  go  back 
to  the  conception  embodied  in  the  Code? 

The  learned  court  below  supposed  its 
power  was  included  in  very  narrow  limits 
by  the  mere  form  of  relief  appropriate  to 
satisfy  the  primary  subject  of  the  litiga- 
tion, the  mere  right  of  immunity  from 
forcible  ejection,  and,  even,  as  we  have 
seen,  supposed  there  was  incompetency  to 
determine  the  matters  of  fact  essential  to 
that  right.  So  it  was  decided  that  there 
was  no  jurisdiction  to  look  into  the  merits 
at  all,  respecting  the  right  de  jure  be- 
tween appellant  and  his  adversary.  It  was 
supposed  at  the  circuit,  and  contended  here 
by  counsel  for  respondents,  that  such  was 
the  infirmity  of  judicial  authority  in  this 
equity  action.  Counsel  for  appellant  passed 
up  that  phase  of  the  case  as  to  the  de  jure 
right,  on  the  oral  argument,  and  as  was 
thought  at  first,  in  the  printed  argument, 
in  such  a  way  as  seemingly  to  concede  that 
the  court  below  was  right  on  that  question, 
and  that  this  court  would  not  go  into  the 
subject  further  than  to  see  whether  ap- 
pellant had  such  reasonable  ground  for  his 
claim  as  to  entitle  him  to  protection  in  his 
possession  pending  a  trial  of  the  title  in 
Aome  other  action. 

The  circuit  court  relied  evidently  on 
Ward  v.  Sweeney,  and  similar  cases,  with- 
out taking  note  of  the  fact  that  in  all  such 
the  primary  right  involved  in  the  litiga- 
tion was  the  actual  title  to  the  office. 
Counsel  for  respondents  have  been  unable  to 
discover  any  authority  on  that,  as  indicated 
hj  their  few  cited  examples,  other  than 
such  as  to  show  that  an  action  in  equity 
will  not  lie  to  try  title.  That  must  be 
admitted,  but  it  does  not  meet  the  question. 
This  action  is  not  to  try  the  title,  but  to 
protect  the  possession  pending  trial  as  to  the 
de  jure  right.  As  we  have  before  indicated, 
such  right  is  legal  in  character,  and  when- 
ever a  judicial  question  is  raised  in  respect 
thereto,  primarily  it  is  a  legal  question,  and 
a  subject  for  the  appropriate  legal  remedy. 
But  while  a  legal  right,  in  case  of  there  being 
in  adequate  legal  remedy  to  vindicate  it,  can 
pnly  be  the  subject  of  a  legal  action  and 
fegal  relief,  where  the  right  is  equitable, 
or  the  title  is  legal  and  of  necessity  no  legal 
remedy  will  reach  the  mischief  of  its  vio- 
lation, or  threatened  violation,  or  where  a 
l«gal  right  is  incidental  to  an  equitable 
cause  of  action,  then  the  boundless  resources 
of  equity  will  meet  the  case,  and  such  is 
the  perfection  of  our  system  that  there  is 
46  L.R.A.(NJ3.) 


no  wrong  within  the  competency  of  the  in- 
dividual to  commit,  which  is  above  the  grade 
of  those  mere  moral  infractions  which  are 
not  recognized  as  judicially  remediable, 
that  equity  cannot  prevent  or  redress,  if 
there  is  no  legal  remedy  to  adequately  fit 
the  case.  That  is  elementary,  and  has  been 
declared  here  over  and  over  again. 

Thus,  it  is  plain  that  the  right  of  pos- 
session was  the  primary  right  here,  not  the 
title  to  the  office.  So  the  ground  of  the 
decision  below,  and  of  respondents'  position 
here,  fails.  Another  elementary  principle 
comes  in  at  this  point.  Where  a  court  of 
equity  has  acquired  jurisdiction  of  the  par- 
ties and  the  subject-matter  for  one  pur- 
pose, it  may  properly  adjudicate  all  cog- 
nate questions  and  settle  the  whole  contro- 
versy, though  the  connecting  matters  would 
not,  of  themselves,  form  a  primary  sub- 
ject for  equitable  interference.  The  mere 
statement  of  this  Would  seem  to  be  suffi- 
cient. There  is  no  principle  of  equity  juris- 
prudence with  which  the  profession  is  more 
familiar.  We  therefore  pass  it  without 
citation  to  support  it. 
'  In  view  of  the  foregoing  principles,  it 
seems  very  clear,  without  reference  to  au- 
thority, that  there  is  no  jurisdictional  diffi- 
culty in  the  way  of  the  trial  court  finally 
disposing  of  the  whole  controversy  between 
the  parties.  The  right  to  protection  against 
violent  disturbance,  pending  settlement  ol 
the  title,  was  the  primary  right.  The  right 
to  the  office  was  incidental  thereto,  and  had 
to  be  judicially  settled  sometime.  The 
questions  involved  were  practically  aU  ques- 
tions of  law.  No  possible  prejudice  could 
arise  because  of  absence  of  legal  methods  of 
reaching  the  final  result.  Why  then  turn 
the  parties  out  of  court  to  come  back  upon 
the  same  facts  and  in  practically  the  same 
action  under  a  different  name,  and  seek  pri- 
marily a  different  form  of  relief?  It 
seems  that  such  a  course  would  be  contrary 
to  the  letter  and  spirit  of  the  Code,  and  con- 
trary to  the  light  in  which  it  has  been 
viewed  here  in  recent  years,  though  it  may 
have  been  overlooked  somewhat  at  times. 
When  the  framers  of  the  Code  abolished  all 
old  forms  of  action,  and  with  them  the  sys- 
tem of  distinct  courts,  and  substituted  in 
place  thereof  unity  in  form, — one  form  of 
action  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  or  preven- 
tion of  private  wrongs,  denominated  a  civil 
action, — no  matter  of  jurisdiction,  in  the 
technical  sense,  was  left  to  vex  the  courts, 
and  embarrass  one  in  quest  of  justice  as 
regards  whether  to  ask  for  relief  in  any 
particular  form  of  action,  and  no  matter  of 
right,  in  the  technical  sense,  subject  to  viola- 
tion, except  as  regards  whether  the  kind  of 
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relief  necessary  to  fit  the  case  required,  by 
common-law  rules,  jury  interference.  That 
right,  at  common  law,  did  not  exist  where 
the  controversy,  though  a  proper  subject- 
matter  for  legal  action,  was  connected  with 
and  germane  to  the  primary  subject  of  the 
appeal  for  equitable  relief.  The  court,  hav- 
ing jurisdiction  of  the  parties  and  of  the  pri- 
mary subject-matter,  was  competent  to  settle 
the  whole  controversy, — the  main  issue  and 
all  the  incidental  controversies  connected 
therewith, — in  a  single  decree.  1  Story,  Eq. 
Jur.  §64;  Prescott  v.  Everts,  4  Wis.  314; 
Akerly  v.  Vilas,  15  Wis.  401. 

That  stated  principle  has  been  considered 
so  grounded  in  our  jurisprudence  that  it 
has  been  customary,  from  an  early  date,  to 
merely  state  and  apply  it  as  occasion  arose, 
without  hesitating  to  justify  the  application 
by  reference  to  authorities.  The  consti- 
tutional guaranty  of  the  right  of  trial  by 
jury  was  *'that  such  right  shall  remain  in- 
violate." So  it  has  been  held  that  it  ex- 
tends no  further,  and  restricts  the  free- 
dom of  equity  authority  no  more,  than  was 
the  case  at  common  law.  Thereby,  and  by 
removal,  through  the  Code,  of  jurisdictionfil 
difficulties  as  regards  the  particular  form 
of  action  and  particular  court  to  vindicate 
a  particular  right,  all  substantial  interfer- 
ences with  settling  the  rights  of  parties, 
regardless  of  the  nature  of  the  relief  re- 
quired, once  they  were  in  court  in  good 
faith,  and  it  had  acquired  grasp  upon  the 
general  controversy  required  to  be  settled,  to 
do  full  justice  between  the  parties  vanished. 
Gates  V.  Paul,  117  Wis.  170,  94  N.  W.  55; 
Luetzke  v.  Roberts,  130  Wis.  97,  109  N.  W. 
049;  Knauf  &  T.  Co.  v.  Elkhart  Lake  Sand 
&  Gravel  Co.  153  Wis.  306,  141  N.  W.  701. 

We  see  no  reason  why  the  principle  stated 
may  not  be  applied  to  a  case  of  this  sort. 
The  fact  that  there  has  been  no  such  appli- 
cation heretofore  here  makes  no  difference. 
Principles  should  rule  in  the  judicial  field, 
not  mere  precedents.  In  n'*  other  way  can 
the  law  preserve  anything  like  the  cast  of  a 
science.  In  High  on  Injunctions,  after  dis- 
cussing the  rule  that  an  equity  action  is  not 
maintainable  for  the  purpose  of  trying  the 
title  to  an  office,  it  is  said,  as  a  result  of 
reviewing  the  authorities,  the  rule  applies 
"only  to  cases  where  the  title  to  the  office  is 
the  sole  issue  involved,  and  where  the  bill  is 
filed  for  the  primary  purpose  of  determining 
that  issue.  And  where  the  question  as  to 
the  title  to  public  office  arises  merely  inci- 
dentally to  the  determination  of  a  suit  of 
which  a  court  of  equity  otherwise  has  juris- 
diction, the  rule  has  no  application."  Sec- 
tion 1315a,  4th  ed.  The  author  ventures  to 
state  that  as  a  logical  deduction  from  the 
ruling  principles  of  equity  jurisprudence. 
While  it  is  rather  against  the  generally  ac- 
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cepted  theory,  we  see  no  escape  from  the 
conclusion. 

In  the  circumstances  of  this  case,  it  seems 
that  establishment  of  the  real  status  of  the 
office  is  peculiarly  within  the  field  of  equity 
jurisprudence.  Appellant  is  in  possession. 
To  prove  his  right,  the  facts  aliunde  the  rec- 
ord had  to  be  examined.  No  possible  preju-' 
dice  can  occur  to  respondents  or  to  the  pub- 
lic by  the  title  being  finally  quieted  in  this 
action.  On  the  contrary,  every  legitimate 
private,  as  well  as  every  public,  interest 
would  be  best  promoted  by  the  entire  con- 
troversy being  brought  to  a  termination  at 
the  earliest  practicable  moment,  and  with- 
out the  useless  expense  and  expenditure  of 
money  and  time  which  would  be  involved 
in  another  action.  Why  then  should  the  idea 
that  equity  cannot  take  jurisdiction  to  try 
the  title  interfere  with  undoubted  com- 
petency to  do  so,  where  it  is  germane  to  a 
proper  ground  of  equity  action?  The  ex- 
treme of  technicality  which  would  adhere 
to  an  idea  beyond  its  necessary  limitations, 
to  the  manifest  useless  delay  in  the  admin- 
istration of  justice,  is  foreign  to  the  modem 
conception  of  the  requirements  of  the  Code, 
and  inconsistent  with  the  trend  towards  a 
restoration  of  those  beneficent  features  in- 
tended by  its  framers  to  be  incorporated 
therein. 

It  seems  the  court  should  decide  in  this 
case,  and  as  an  established  principle  of  our 
practice,  .that  where  the  controversy  as  to 
the  title  to  an  office  is  incidental  and  ger- 
mane to  a  proper  subject  of  primary  right 
in  a  suit  for  equity  relief,  and  the  court 
having  the  case  in  charge  has  all  the  par- 
ties interested  before  it,  it  has  competency 
to,  and  will,  settle  the  incidental,  as  well 
as  the  primary,  controversy,  where  it  clear- 
ly appears  that  justice  will  be  best  sub- 
served thereby. 

VL 

In  view  of  the  probability  of  the  last 
question  discussed  taking  the  course  indi- 
cated, the  reargument  was  had  on  the  ques- 
tion of  whether  the  executive,  in  adminis- 
tering the  power  of  removal  under  §  970  of 
the  statutes,  is  required  to  proceed  by  due 
process  of  law;  whether  that,  in  the  circum- 
stances of  this  case,  entitled  appellant  to 
reasonable  notice  of  hearing  of  the  particu- 
lars of  the  charge  made  against  him,  rea- 
sonable opportunity  to  be  heard  in  respect 
thereto  in  person  and  by  counsel  and  by  his 
witnesses,  to  know  the  adverse  evidence  to 
be  c6n8idered,  exercise  the  right  of  cross- 
examination,  and  present  all  material  evi- 
dence in  his  behalf;  and,  if  so,  whether  such 
right  was  denied  to  appellant,  and,  if  so, 
whether  the  result  reached  was  valid;  and, 
further,   whether  it   is  a  jurisdictional  re- 
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quirement  to  competency  to  render  a  judg- 
ment of  removal  in  such  a  case,  that  the 
evidence  in  some  reasonable  aspect  warrants 
finding  existence  of  the  cause  for  removal 
charged.  We  will  now  proceed  to,  discuss 
the  case  in  respect  to  those  matters. 

If  results  already  reached  were  not  suffi- 
cient for  the  case,  there  is  a  still  broader 
one  than  any  heretofore  discussed,  except, 
possibly,  that  of  the  constitutional  power  of 
this  court  in  its  relations  to  the  executive 
department  of  the  state.  As  the  case  devel- 
oped in  our  consultations,  it  assumed  such 
magnitude  and  character  that  the  particular 
right  involved  sank  somewhat  into  insignifi- 
cance. The  constitutional  question  before 
referred  to,  and  the  general  features  of  the 
case,  challenged  our  attention  to  the  right 
of  the  individual  as  guaranteed  by  the  fun- 
damental law.  So,  on  the  one  hand,  there 
was  questioned  the  power  of  the  judicial  de- 
partment to  deal  with  violations  of  private 
rights  when  it  came  to  questioning  the  va- 
lidity of  executive  action;  and  on  the  other, 
there  was  raised,  by  the  very  nature  of  the 
transactions  in  evidence,  the  question  of 
whether  the  constitutional  guaranties  of 
private  rights  had  not  been  violated.  If  we 
passed  the  danger  respecting  the  proper 
place  of  the  judicial  department  in  our  sys- 
tem being  invaded,  there  was  left  the  dan- 
ger of  private  rights  being  held  successfully 
violable,  and  a  precedent  being  established 
greatly  weakening  the  dignity  of  such 
rights,  at  the  very  foundation  thereof. 
Neither  of  the  parties  in  this  litigation 
would  wish  to  prevail  as  to  the  particular 
right  at  so  great  peril  to  the  public  welfare 
as  that*  of  having  that  question  decided 
wrong  or  even  passed  unnoticed.  The  dis- 
tinction and  high  character  and  patriotic 
devotion  to  the  people's  own  high  ideals 
of  government  by  the  people  through  their 
chosen  agents,  which  they  must  be  assumed 
to  conceive  to  be  founded  in  our  funda- 
mentals, is  proof  enough  for  that.  So  the 
parties  and  the  particular  alleged  violated 
right  seemed  to  form  but  a  mere  back- 
ground to\the  questions  the  situation  gives 
rise  to,  and  to  almost  be  obscured  by  the 
paramount  importance  of  the  inquiries  to  be 
solved  in  reaching  a  final  result  being  solved 
right.  In  appreciation  of  that,  the  court 
rested  from  the  labor  of  considering  the 
case  as  at  first  submitted  by  counsel  for  the 
respective  parties,  and  ordered  a  resubmis- 
sion upon  four  propositions  which  appear  at 
length  in  the  statement  of  facts,  and  may 
be  epitomized  to  this: 

It  validity  of  an  order  of  removal  under 
I  970  of  the  statutes  dependable  upon  the 
constitutional  guaranty  of  due  process  of 
law  being  observed,  and,  if  so,  are  the  com- 
mon-law requirements  a  part  of  the  statute 
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as  to  hearing  upon  reasonable  notice  to  the 
party  interested  of  time,  place,  and  ques- 
tions involved,  and  proceeding  with  substan- 
tially the  essentials  of  a  fair  judicial  inves- 
tigation a.nd  determination,  to  and  inclusive 
of  a  result  supported,  in  some  reasonable 
view,  by  evidence, — especially  in  case  of  an 
office  for  a  fixed  term? 

If  the  stated  proposition  be  resolved  in 
the  negative,  then  we  manifestly  have  a 
condition  in  this  state  not  dreamed  of  when 
our  system  of  statutes  was  originated. 
Then  there  were  but  few  officers  within  the 
particular  removal  provision.  Now  there 
are  hundreds.  A  system  of  government, 
largely  by  commissions  with  membership 
both  as  to  the  major  and  subordinate  fac- 
tors, composed  of  men  of  high  character  and 
special  attainments,  has  been  developed.  A 
maximum  of  special  knowledge  on  the  part 
of  the  incumbents  is  required,  with  a  min- 
imum of  political  interference,  if  the  com- 
plicated system  is  to  have  any  fair  oppor- 
tunity to  attain  somewhere  near  to  the 
i^eal  of  efficiency  its  originators  designed  to 
accomplish,  and  all  hoped  for.  In  view  of 
that,  as  well  as  of  the  overshadowing  im- 
portance of  preserving  the  integrity  of  con- 
stitutional guaranties  of  private  rights,  the 
question  of  whether  the  executive  possesses 
the  power  of  summary  removal  as  to  the 
vast  number  of  important  public  offices,  un- 
restrained by  those  principles  of  natural 
justice  which  characterize  the  common  law, 
— a  power  which  might  be  used  to  build  up 
a  personal  following  from  the  utter  de- 
pendence of  the  individuals  upon  the  dis- 
cretions of  the  head, — is  of  immeasurable 
importance. 

The  proposition,  as  stated,  might  be  fur- 
ther narrowed  without  sacrificing  any  of  its 
essentials,  and  might  be  greatly  expanded 
so  as  to  develop  many  important  details.  To 
take  the  latter  course,  and  discuss  each  of 
such  details  at  length,  would  extend  this 
opinion  to  a  very  great  length  without,  per- 
haps, any  corresponding  added  dignity  or 
element  of  demonstrated  truth  as  to  the  re 
suit.  However,  the  discussion  will  unavoid- 
ably extend  to  considerable  detail,  though 
attempting  to  tie  as  closely  as  practicable 
to  the  real  gist  of  the  matter  as  indicated  in 
the  proposition  stated. 

Notwithstanding  expressions  here  and 
there  which  would  give  rise  to  doubt  if  one 
were  not  grounded  in  the  real  philosophy  of 
the  law,  courts  in  general  hold,  and  this 
court  has  held,  as  we  shall  see  in  the  course 
of  this  opinion,  that  neither  any  personal 
nor  property  right,  in  the  broad  sense  of 
those  terms,  not  even  a  status,  or  anything 
which  can  be  the  subject  of  rightful,  private 
possession  to  enjoy,  valuable  in  a  pecuniary 
sense,    or    in    promoting   any    fundamental 
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right,  except  in  case  of  a  mere  granted  priv- 
ilege, subject  to  be  recalled  by  the  terras  of 
its  acquirement,  can  be  taken  from  its  pos- 
sessor against  his  will,  without  the  due 
process  of  law  of  the  Constitution, — a  pro- 
ceeding, judicial  in  character,  characterized 
hj  the  common-law  safeguards  against  in- 
justice,— unless  some  other  procedure  is 
provided  by  the  written  law.  Why  does 
that  not  apply  to  the  right  to  hold  and  en- 
joy an  office,  with  its  honor  and  emolu- 
ments, to  which  one  has  been  elected  or 
appointed  ? 

Counsel  for  respdndents  answer  the  fore- 
going in  the  negative,  in  part  upon  the  the- 
ory that  an  office  is  not  property,  and 
therefore  that  the  due  process  of  law  of  the 
Constitution  does  not  apply,  and  that  such 
contention  has  support  in  State  ex  rel. 
Starkweather  v.  Superior,  90  Wis.  612,  64 
N.  W.  304,  where,  it  is  said,  Dullam  v.  Will- 
son,  63  Mich.  392,  51  Am.  Rep.  128,  19  N. 
W.  112,  much  relied  on  here  by  counsel  for 
appellant,  was  not  followed. 

Much  confusion,  it  seems,  has  arisen 
from  a  confusion  of  terms  in  the  cases  deal- 
ing with,  the  subject  under  discussion. 
True,  in  the  Starkweather  Case,  to  show 
that  one  of  a  statutory  removal  tribunal 
is  not  disqualified  because  he  is  not  so  cir- 
cumstanced as  to  be  competent  to  exercise 
that  judicial  power  conferrable  only  on 
courts  after  the  manner  of  the  common 
law,  it  was  said  that  the  power  to  remove 
public  officers  is  not  judicial,  but  adminis- 
trative, to  be  exercised  in  a  judicial  man- 
ner, and  that  the  right  to  an  office  is  not 
property  or  a  vested  right, — evidently 
meaning,  not  property  in  the  sense  that  it 
is  not  of  such  a  nature  that  it  cannot  be 
taken  away  arbitrarily  and  except  upon 
rendering  just  compensation,  but  may  be 
taken  upon  any  condition  of  its  bestowal. 
The  opinion  of  the  court,  when  carefully 
read,  seems  to  express  that  idea  very  clear- 
ly. That  is  in  perfect  harmony  with  Dul- 
lam V.  Willson,  as  will  be  seen,  by  a  care- 
ful* study  of  that  case.  There  the  power  of 
removal  for  a  cause  specified  in  the  written 
law,  and  established  by  investigation,  and 
found  by  application  of  judgment  to  proof, 
was  said  to  be  judicial,  and  that  such  essen- 
tials, by  necessary  implication,  and  as 
plainly  as  if  written  into  the  law  in  un- 
mistakable words,  require  the  power  to  be 
exercised  with  all  the  common-law  and  or- 
dinary safeguards,  founded  in  natural  jus- 
tice, for  the  protection  of  private  rights  so 
required  by  the  constitutional  guaranty  of 
due  process  of  law, — hearing  upon  reason- 
able notice  of  time,  place,  and  charges,  and 
after  the  manner  of  fair  judicial  investiga- 
tion. What  was  called  judicial  power  in 
the  one  case  was  called  administrative 
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power  exercised  judicially,  in  the  other,— 
the  power  generally  denominated  quasi  ju- 
dicial; and  what  was  called  property  in  one, 
because  a  valuable  right  of  which  one  could 
not  be  deprived  except  in  some  manner  con- 
stitutionally provided  by  law,  was  said  not 
to  be  properly  in  the  other.  It  was  thus 
said  evidently  to  distinguish  the  right  to 
an  office  from  a  thing  which  is  subject  to 
absolute  ownership,  and  not  for  the  pur- 
pose of  expressing  the  idea  that  such  right 
is  not  of  any  pecuniary  value.  On  the  real 
essentials,  as  regards  this  case,  the  Stark- 
weather Case  and  Dullam  v.  Willson  are  in 
harmony.  More  will  be  said  later  in  re- 
spect to  the  character  of  the  power  of  re- 
moval, and  the  nature  of  the  right  to  an 
office  as  regards  whether  classible  as  prop- 
erty or  not,  though,  as  we  shall  see,  that  is 
not  very  important  in  this  case. 

The  broad  principles   of  natural   justice, 
which,  as  indicated,  require  hearing  before 
condemnation,  are  older  than  this  court  or 
the  courts  of  this  country.    They  obtained 
here  before  the  Revolution  through  grace  of 
the  sovereign,  embodied  in  Magna  Charta. 
"No  freeman  shall  be  taken  or  imprisoned, 
or  disseised  or  outlawed  or  banished,  or  in 
any  ways  destroyed,  nor  will  we  pass  upon 
him,  nor  will  we  send  upon  him,  unless  bv 
the  lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land."    It  was  incorporated  into 
our  fundamentals   by   the  general   declara- 
tion   upon    which     the     Constitution    was 
grounded,   and   pervades   in   its    spirit   the 
whole    instrument.     It   is   inherent   in   the 
very  system,  as  said  by  an  eminent  text 
writer.     Story,  Const.  6th  ed.  §  1938.    No 
special  guaranty  was  necessary,  as  in  the 
6th  and  14th  Amendments  to  the  national 
Constitution,  as  regards  the  inviolability  of 
liberty  or  property  except  by  due  process  of 
law,  and  under  the  protection  of  the  prin- 
ciple of  equality  before  the  law. 

No  court  has  dignified  the  ideas  above  ex- 
pressed more  constantly  or  conspicuously 
than  our  own,  as  we  shall  see  in  the  course 
of  this  opinion.  When  we  carefully  analyze 
our  adjudications,  avoiding  mere  reference 
to  any  expressions  here  or  there  or  a  par- 
ticular case,  to  fit  a  particular  matter  in 
hand,  harmony  will  be  found  throughout,  as 
what  follows  will  indicate. 

What  is  due  process  of  law?  There  is 
nothing  very  technical  about  it  when  we 
view  the  subject  broadly.  Due  process  of 
law  means,  in  brief,  the  law  of  the  land,— 
including  the  unwritten  law.  It  is  sinnply 
that  which  must  be  followed  in  depriving 
anyone  of  anything  which  is  his  to  *»joy 
until  he  shall  have  been  devested  •  thereof 
by  and  according  to  the  law  of  his  country. 
Whether  the  proceedings  relate  to  liberty 
•  or  property  in  the  technical  sense,  and  be 
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of  a  strict);  judicial  Dsturc,  or  to  mere 
privilege,  immunity,  status,  or  anything 
else  of  value,  wlikh  common  I;  are  of  ■ 
quasi  judicial  nature,  incidental  to  or  as  a 
part  of  administrative  authority,  and  re- 
viewable by  courts  as  to  jurisdictional  mat- 
ters, or,  of  a  purely  ministerial  nature 
where  the  thing  is  a  mere  creature  of  the 
law  granted  upon  condition  of  being  so 
dealt  with.^due  process  of  law  pervades 
and  rules  them  all. 

The  mistake  has  influenced  some  courts, 
that  due  process  of  law  calls  for  the  inter- 
ference of  a  court — judicial  proceedings,  in 
the  technical  Bense.—and  therefore  that  it 
<vn1y  appertains  to  property  in  the  sense  of 
things  of  absolute  ownership,  things  which 
Eoay  be  bought  and  sold  and  passed  by  will 
or  inheritance.  By  or  according  to  the  law 
of  the  land  Covers  the  whole  field, — every- 
thing appertaining  to  right  is  to  be  dealt 
with  according  to  law,  administrative 
power,  Buch  with  the  concomitant  of  quasi 
judicial  authority,  legislative  methods,  ju- 
dicial power  in  the  technical  sense, — each  in 
its  proper  sphere,— is  due  process  of  law. 
In  Kennard  v.  Louisiana,  »2  U,  S.  480,  481, 
23  L.  ed.  478,  470,  in  dealing  with  a  fixed 
term  of  office  and  power  of  removal  for 
cause,  on  appeal  from  the  state  court  pre- 
senting questicHiB  similar  to  those  discussed 
here,  the  test  applied  was  whether  a  bear- 
ing had  been  afforded  to  the  officer  accord- 
ing to  the  essentlila  of  the  common  law, 
except  aa  the  same  might  have  been  changed 
by  statute,  it  being  taken  for  granted  that 
euch  was  necessary  in  the  absence  of  some 
clear,  constitutional  provision  in  the  written 
law  enacted  to  take  its  place.  Due  process 
of  law  is,  as  the  court  said  approvingly 
"due  course  of  legal  proceedings  according 
to  the  rules  and  forms  which  have  been 
established  for  the  protection  of  private 
rights."  It  was  not  doubted  there  that  the 
right  to  an  ofBce  not  terminable  at  the  pleas- 
ure of  some  legislative  agency  is  within  the 
protection  of  the  fundamental  law  and  the 
methods  established  in  the  common  law  or 
expressly  by  statute,  including  the  right  of 
a  fair  hearing  according  to  the  principles  of 
natural  justice.  The  general  effect  of  the 
decision,  in  harmony  with  the  authorities  in 
general,  is  that  due  process  of  law  contem- 
plates legal  proceedings  of  the  sort  provided 
by  the  unwritten  law,  in  case  of  there  be- 
ing no  abrogation  thereof  by  written  law, 
but  not  necessarily  confined  to  proceedings 
Id  courts. 

Further  illuitrating  the  subject,  the  su- 
preme court  of  Michigan  in  Atty.  Gen.  ex 
rel.  Rich  v.  Jochim,  09  Mich.  350,  23  L.R^. 
690,  41  Am.  St.  Rep.  606,  58  N.  W.  fill,  said, 
in  effect;  If  one  accepts  ofiice  from  which,  I 
by  the  law  of  the  land,  he  is  subject  to  ha  ' 
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removed  in  any  particular  way,  then  de- 
prival  that  way  is  due  process  of  law.  If 
he  takes  an  office  which  is  in  the  power  of 
the  legislature  to  abolish,  and  he  is  thereby 
deprived  of -it,  his  removal  is  by  due  process 
of  law. 

The  suggestion  that  the  special  guaranty 
as  to  liberty  and  property  does  not  extend 
to  the  right  to  an  office  because  it  is  not, 
strictly  speaking,  the  one  or  the  other,  is 
lar  too  narrow  a  view  of  the  constitutional 
idea,  as  what  has  been  said,  sufficiently 
shows.  The  special  guaranty,  as  phrased, 
was  adopted,  doubtless,  as  distinguished 
commentators  have  said,  to  cover  in  a  par- 
ticular way  all  that  is  included  in  the  gen- 
eral declaration  forming  the  substructure  of 
all  American  Constitutions.  Under  the  gen- 
eral and  the  special  guaranties  as  well,  no 
right  of  an  individual,  valuable  to  him  pe- 
cuniarily or  otherwise,  can  be  justly  taken 
away  without  its  being  done  conformably 
to  those  principles  of  natural  justice  which 
afford  due  process  of  law  and  the  equal  pro- 
tection of  the  laws, — a  fair  bearing  and 
judgment  upon  evidence,  unless  the  written 
law  constitutionally  otherwise  provides. 
For  emphasis,  we  reiterate  this  idea.  The 
interference,  as  before  indicated,  may  he  by 
that  quasi  judicial  authority  which  the  leg- 
islature may  delegate  to  an  individual  or 
a  board,  but  whether  the  power  be  exer- 
cised by  a  court  or  a  quasi  judicial  tribunal, 
unless  otherwise  clearly  provided,  the  essen- 
tial features  are  substantially  the  same. 

That  the  protection  of  due  process  of  law 
extends  to  rights,  in  the  broadest  sense  of 
the  term,  has  always  been  fully  recognized 
here,  and  most  significantly  in  State  ex  rel. 
Milwaukee   Medical    College   v,   Chittenden, 
127   Wis.  4B8,   107   N.   W.  500.     The  court 
there  said:   "One  of  the  fundamental  prin-    , 
ctples  of  our  system  of  government  is  that 
no  one  shall  be  condemned,  as  to  his  per- 
son  or    property,    without    due   process    of 
law.     That  is   well   within   the   letter,  and 
manifestly   within    the   spirit,   of   the   14th 
Amendment    to   the   national    Constitution, 
within  our  constitutional  guaranty  as  to  a 
firm   adherence   to  the   fundamental  princi- 
ples  of  justice   (§  22,  art.   1,   Wis.  Const.) 
and    that    comprehensive,    basic    guaranty 
making  the  Constitu 
nition   and  pledge   1 
all    [inherent    right 
rights   to   life,   libe: 
happiness.    .    .    .    ] 

the  legislature,  or  tl 
or  quasi  judicial  be 
confer  authority.  li 
law  of  the  land,  int 
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Ihority,  so  far  as  they  are  consistent  with 
constitutional  limitations.  It  excludes  all 
mere  arbitrary  dealings  with  persons  or 
property.  It  excludes  all  interference  not 
according  to  the  established  principles  of 
justice,  one  of  the  most  worthy  of  them 
being  the  right  and  opportunity  for  a  hear- 
ing, to  meet  opposing  evidence  and  oppose 
with  evidence,  according  to  the  established 
principles  of  fair  investigation  to  determine 
the  justice  of  the  case,  before  judgment  af- 
fecting personal  or  property  rights  shall  be 
pronounced." 

The  foregoing  only  puts  in  another  form 
the  idea  as  phrased  by  the  most  eminent-  of 
our  elementary  expounders  of  the  Constitu- 
tion as  to  the  scope  of  the  constitutional 
guaranties.  At  §§  1928  and  1950,  Story 
on  the  Constitution,  5th  cd.  it  is  said: 
Due  process  of  law  "covers  every  right  to 
which  a  member  of  the  body  politic  is  en- 
titled under  the  law.  The  limbs  are  equally 
protected  with  the  life,  the  right  to  the  pur- 
suit of  happiness  in  any  legitimate  calling 
or  occupation  is  as  much  guaranteed  as  the 
right  to  go  at  large  and  move  about  from 
place  to  place.  .  .  .  The  word  'libiBrty* 
.  .  .  implies  the  opposite  of  all  those 
things  which,  besides  the  deprivation  of  life 
and  property,  were  forbidden  by  the  Great 
Charter.  .  .  .  None  ...  [of  our  lib- 
erties] are  to  be  taken  away  except  in  ac-. 
cordance  with  established  principles;  none 
can  be  forfeited  except  upon  the  finding  of 
legal  cause  after  due  hearing." 

It  would  seem  that  what  was  said  by  the 
court  in  the  Chittenden  Case  should  be  con- 
sidered a  sufficient  answer  to  any  contention 
which  is  or  could  be  now  made,  that  the 
right  to  a  public  office,  whether  considered 
as  property  in  the  technical  sense,  or  merely 
in  the  broader  sense  of  a  thing  of  value  to 
the  possessor,  or  just  a  right  which  the  pos- 
sessor is  at  liberty  to  possess  and  which  is 
promotive  of  his  legitimate  desires  and  his 
happiness, — a  right  not  within  the  field  of 
property  at  all, — is  under  the  protecting 
guaranty  of  the  Constitution. 

From  the  foregoing  it  will  be  seen  that 
we  must  distinguish  between  an  office  held 
subject  to  summary  right  of  removal  for 
cause  satisfactory  to  the  removal  officer 
or  tribunal,  and  an  office  having  the  inci- 
dents of  a  fixed  term,  but  subject  to  be 
terminated  for  due  cause,  or  some  particular 
cause,  required  to  be  established  by  proof. 
Due  process  of  law  in  the  one  case  may  not 
require  a  common-law  hearing,  while  it  does 
in  the  other;  that  being  supposed  to  have 
been  in  contemplation  of  the  lawmaking 
power  as  an  absolute  requirement  of  the 
common  law,  and  to  be  regarded  as  read  in- 
to the  statutes,  in  the  absence  of  any  ex- 
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press   indication  to  the   contrary  or  some- 
thing  equivalent  thereto. 

The  distinction  mentioned  is  noted  by  all 
the  text  writers.  For  example:  "The  gen- 
eral rule  is  that  where  a  definite  term  of 
office  is  not  fixed  by  law,  the  officer  or  of- 
ficers by  whom  a  person  was  appointed  to  a 
particular  office  may  remove  him  at  pleas- 
ure, and  without  notice,  charges,  or  reason^ 
assigned.  .  .  .  It  is  conceded,  in  all  the 
cases,  that  where  a  fixed  term  is  assigned 
to  the  office,  the  appointing  power  has  no 
absolute  power  of  removal."  Throop,  Pub. 
Off.  §  354.  At  common  law  in  all  cases 
except  where  an  office  is  held  absolutely  at 
pleasure,  "an  officer  could  be  removed  only 
for  cause  and  after  a  hearing."  Throop, 
Pub.  Off.  §  362.  "In  this  country,  the  rule 
is  that  where  an  officer  holds  his  office  for 
a  certain  number  of  years,  'if  he  shall  so 
long  behave  himself  well,'  he  cannot  be  re- 
moved, even  for  misbehavior,  without  notice 
and  a  hearing.  So  where  he  is  appointed 
for  a  fixed  term,  and  removable  only  for 
cause,  he  can  be  removed  only  upon  charges, 
notice,  and  an  opportunity  to  be  heard/* 
Throop,  Pub.  Off.  §  364.  To  the  same  ef- 
fiect  are  Dill.  Mun.  Corp.  4th  ed.  §  473; 
Mechem,  Pub.  OflT.  §  454. 

One  might  call  the  roll  of  all  the  highest 
courts  of  the  country  w^hich  have  dealt  with 
the  subject  in  support  of  the  foregoing.    It 
is  no  exaggeration  to  say,  as  was  said  at 
the  bar,  that  there  is  practical  unanimity  in 
the  adjudications  in  this  country  in  respect 
to   the   matter,  that  courts   which   started 
wrong  have  retraced  their  steps  and  taken  a 
position  in  harmony  with  courts  in  general, 
and  that  the  instances  now  and  then  where 
a  court  still  stands  in  opposition  are  incon- 
sequential,— so  much  that  way  as  not  to  be 
entitled    to    any    consideration    whatever. 
Counsel  for  appellant  have  cited  to  our  at- 
tention a  large  number  of  well-selected  judi- 
cial authorities,  a  few  of  which,  and  ^ome 
others,  we  will  incorporate  herein.    People 
ex  rel.  Schumann  v.  McCartney,  34  App.  Div. 
19,  63  N.  Y.  Supp.  1047;  Murdock  v.  Phil- 
lips Academy,  12  Pick.  244;  United  States 
ex  rel.  Turner  v.  Fisher,  222  U.  S.  204,  56  L. 
ed.  165,  32  Sup.  Ct.  Rep.  37;  People  ex  rel. 
Jordan  v.  Martin,  152  N.  Y.  311,  46  N.  E. 
484;    People    ex    rel.    Kasschau   v.    Police 
Comrs.   156  N.  Y.  40,  49  N.  E.  257;  Hall- 
gren  v.  Campbell,  82  Mich.  255,  9  L.R.A.  408, 

21  Am.  St.  Rep.  557,  46  N.  W.  381;  People 
ex  rel.  Metevier  v.  Therrien,  80  Mich.  187, 
45  N.  W.  78 ;  Speed  v.  Detroit,  98  Mich.  360, 

22  L.RJ^.  842,  39  Am.  St.  Rep.  555,  57  N. 
W.  406:  Field  v.  Com.  32  Pa.  478;  Com.  t. 
Slifer,  25  Pa.  23,  64  Am.  Dec.  680;  Page  t. 
Hardin,  8  B.  Mon.  648;  State  ex  rel.  Deni- 
son  V.  St.  Louis,  00  Mo.  19,  1  S.  W.  757; 
State  ex  rel.  Withers  v.  Stoneateet,  99  Mo. 


1013. 


EKERN  V.  McGOVERN. 


829 


361,  12  S.  W.  895;  People  ex  rel.  New  York 
V.  Nichols,  79  N.  Y.  582;  Bergen  y.  Powell, 
«4  N.  Y.  591;  Willard's  Appeal,  4  R.  I.  595; 
State  ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio 
St.  98,  5  N.  E.  228;  State  ex  rel.  Atty.  Gen. 
V.  Hoglan,  64  Ohio  St.  632,  60  N.  E.  627; 
Collins  V.  Tracy,  36  Tex.  646;  State  ex  rel. 
Reid  V.  Walbridge,  119  Mo.  383,  41  Am.  St. 
Rep.  663,  24  S.  W.  457;  Biggs  v.  McBride, 
17  Or.  640,  6  L.R^.  115,  21  Pac.  878;  Ken- 
nard  r.  Louisiana,  92  U.  S.  480,  23  L.  ed. 
478;  Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
ed.  629,  5  Sup.  Ct.  Rep.  8,  97;  Ex  parte  Hen- 
nen,  13  Pet.  230,  10  L.  ed.  138;  Chase  v. 
Hathaway,  14  Mass.  222;  Meade  v.  Deputy 
Marshal,  1  Brock.  324,  Fed.  Gas.  No.  9,372; 
State  V.  Donovan,  89  Me.  448,  36  Atl.  982; 
Ham  v.  Board  of  Police,  142  Mass.  90,  7  N. 
E.  640;  Cull  v.  Wheltle,  114  Md.  68,  78  Atl. 
820;  Townsend  v.  Sauk  Centre,  71  Minn. 
379,  74  N.  W.  150;  State  ex  rel.  Caldwell  v. 
Wilson,  121  N.  C.  425,  28  S.  E.  654;  Mc- 
Cully  V.  State,  102  Tenn.  609,  46  L.R.A.  667, 
53  S.  W.  134;  McDowell  v.  Burnett,  92  S.  C. 
469,  75  S.  E.  873;  Dullam  v.  Willson,  53 
Mich.  392,  19  N.  W.  112,  51  Am.  Rep.  128. 

For  the  better  appreciation  of  the  cited 
cases  we  will  quote  from  a  few  of  them. 

In  Page  ▼.  Hardin,  while  the  power  of 
removal  was  held  exercisable  by  the  gover- 
nor, it  was  nevertheless  said  that  the  pro- 
ceedings, in  conformity  with  fundamental 
principles  of  justice,  were  required  to  be 
judicial  in  their  general  characteristics,  '^e 
shall  not,"  said  the  court,  "argue  to  prove 
that  in  a  government  of  laws  a  conviction 
whereby  an  individual  may  be  deprived  of 
valuable  rights  and  interests,  and  may, 
moreover,  be  seriously  affected  in  his  good 
fame  and  standing,  implies  a  charge  and 
trial  .  .  .  with  the  opportunity  of  de- 
fense and  proof.  .  .  .  Such  a  proceeding 
for  the  ascertainment  of  fact  and  law,  in- 
volving legal  right,  and  resulting  in  a  de- 
cision which  may  terminate  the  right,  is  es- 
sentially judicial,  and  has  been  so  considered 
here  and  elsewhere." 

This  language,  spoken  for  the  court  in 
State  ex  rel.  Reid  v.  Walbridge,  is  particu- 
larly applicable  here:  "In  the  case  pre- 
sented, the  power  to  remove  the  officer  is 
'for  cause,'  and  no  notice  is  mentioned  as 
requisite  to  be  given  to  the  officer  to  be 
proceeded  against.  But  the  law,  in  accord- 
ance with  the  principles  of  justice, — prin- 
ciples which  are  fundamental  and  eternal, — 
will  require  that  notice  be  given  before 
any  person  be  passed  upon,  either  in  per- 
son or  estate  or  any  other  matter  or  thing 
to  which  he  is  entitled.  And  though  the 
statutes  do  not  in  terms  require  notice, 
the  law  will  imply  that  notice  was  intended. 
.  .  .  And  what  the  law  will  imply  is 
as  much  part  and  parcel  of  a  legislative 
40  X/.B.A.(N.S.) 


enactment  as  though  set  forth  in  terms. 
.  .  .  Notice  in  this  case  .  .  .  had 
been  given  and  charges  preferred,  and  this 
court,  following  the  authorities  elsewhere, 
has  decided  that  even  where  the  removal  is 
'for  cause,'  that  still  notice  must  be  given. 
.  .  .  But  ...  if  an  officer  be  re- 
moved, it  belongs  to  the  courts  to  determine 
the  sufficiency  of  the  cause  alleged." 

Further  on  the  same  subject  from  People 
ex  rel.  Schumann  v.  McCartney,  quoting 
from  People  ex  rel.  Kasschau  v.  Police 
Comrs.:  "The  relator  .  .  .  was  not  sub- 
ject to  removal  except  for  some  legal  cause, 
to  be  ascertained  and  adjudged  as  matter 
of  fact  upon  a  hearing.  .  .  .  The  pro- 
ceeding was  judicial  in  character,  and  hence 
the  tribunal  before  which  the  investigation 
was  had  could  not  dispense  with  the  usual 
form  of  procedure.  .  .  .  When  a  party 
is  protected  in  the  enjoyment  of  a  public 
office  .  .  .  from  removal  except  for 
cause  to  be  ascertained  and  adjudged  upon 
a  hearing  of  a  judicial  nature,  and  it  ap- 
pears that  he  has  been  removed  without  any 
proof  of  the  necessary  facts  upon  oath,  the 
determination  ...  is  clearly  erroneous 
as  matter  of  law." 

And  the  court  further  said  for  the  par- 
ticular case:  "The  relator  cannot  be  de- 
prived of  his  position  upon  evidence  satis: 
factory  to  the  commissioner,  unless  that 
evidence  is  procured  in  the  course  of  a  ju- 
dicial investigation,  where  the  relator  has 
been  informed  of  the  charge  against  him, 
and  has  had  an  opportunity  of  examining 
the  witnesses  against  him,  and  of  presenting 
evidence  in  his  own  behalf.  On  the  hearing, 
at  which  the  'evidence  satisfactory'  to  the 
commissioner  was  elicited,  .  .  .  the  en- 
tire proceeding  was  a  mere  mockery  of  jus- 
tice." 

The  following  from  Field  v.  Com.  is  pe- 
culiarly applicable:  The  court  differentiated 
between  Ex  parte  Henncn,  13  Pet.  230,  10 
L.  ed.  138,  where  the  circumstances  did  not 
c'xist  as  in  this  case,  and  those  where  such 
circumstances  do  characterize  the  subject, 
and  observed  as  to  the  latter  by  quoting  the 
language  of  Lord  Campbell  in  Re  Poole 
(Reg.  V.  Archbishop  of  Canterbury,  28  L.  J. 
Q.  B.  N.  S.  154),  then  said  to  be  a  late 
English  case:  "There  could  be  no  doubt  his 
grace  had  acted  most  conscientiously,  but 
.  .  ,  he  had  taken  an  erroneous  view  of 
the  subject.  ...  lie  was  bound  to  hear 
the  appeal,  and  he  had  not  heard  it.  It 
was  one  of  the  first  principles  of  natural 
justice  that  no  man  should  be  convicted 
without  first  being  heard.  ,  .  .  That 
had  been  the  uniform  principle  on  which 
this  court,  from  the  most  ancient  times,  had 
acted;  and  he  recollected  hearing  a  very 
aged  judge  once  say,  and  not  jrreverently, 
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thority,  so  far  as  they  are  consistent  with 
constitutional  limitations.  It  excludes  all 
mere  arbitrary  dealings  with  persons  or 
property.  It  excludes  all  interference  not 
according  to  the  established  principles  of 
justice,  one  of  the  most  worthy  of  them 
being  the  right  and  opportunity  for  a  hear- 
ing, to  meet  opposing  evidence  and  oppose 
with  evidence,  according  to  the  established 
principles  of  fair  investigation  to  determine 
the  justice  of  the  case,  before  judgment  af- 
fecting personal  or  property  rights  shall  be 
pronounced." 

The  foregoing  only  puts  in  another  form 
the  idea  as  phrased  by  the  most  eminent-  of 
our  elementary  expounders  of  the  Constitu- 
tion as  to  the  scope  of  the  constitutional 
guaranties.  At  §§  1028  and  1950,  Story 
on  the  Constitution,  5th  cd.  it  is  said: 
Due  process  of  law  * 'covers  every  right  to 
which  a  member  of  the  body  politic  is  en- 
titled under  the  law.  The  limbs  are  equally 
protected  with  the  life,  the  right  to  the  pur- 
suit of  happiness  in  any  legitimate  calling 
or  occupation  is  as  much  guaranteed  as  the 
right  to  go  at  large  and  move  about  from 
place  to  place.  .  .  .  The  word  'liberty* 
.  .  .  implies  the  opposite  of  all  those 
things  which,  besides  the  deprivation  of  life 
and  property,  were  forbidden  by  the  Great 
Charter.  .  .  .  None  ...  [of  our  lib- 
erties] are  to  be  taken  away  except  in  ac-. 
cordance  with  established  principles;  none 
can  be  forfeited  except  upon  the  finding  of 
legal  cause  after  due  hearing." 

It  would  seem  that  what  was  said  by  the 
court  in  the  Chittenden  Case  should  be  con- 
sidered a  sufficient  answer  to  any  contention 
which  is  or  could  be  now  made,  that  the 
right  to  a  public  office,  whether  considered 
as  property  in  the  technical  sense,  or  merely 
in  the  broader  sense  of  a  thing  of  value  to 
the  possessor,  or  just  a  right  which  the  pos- 
sessor is  at  liberty  to  possess  and  which  is 
promotive  of  his  legitimate  desires  and  his 
happiness, — ^a  right  not  within  the  field  of 
property  at  all, — is  under  the  protecting 
guaranty  of  the  Constitution. 

From  the  foregoing  it  will  be  seen  that 
wo  must  distinguish  between  an  office  held 
subject  to  summary  right  of  removal  for 
cause  satisfactory  to  the  removal  officer 
or  tribunal,  and  an  office  having  the  inci- 
dents of  a  fixed  term,  but  subject  to  be 
terminated  for  due  cause,  or  some  particular 
cause,  required  to  be  established  by  proof. 
Due  process  of  law  in  the  one  case  may  not 
require  a  common-law  hearing,  while  it  does 
In  the  other;  that  being  supposed  to  have 
been  in  contemplation  of  the  lawmaking 
power  as  an  absolute  requirement  of  the 
common  law,  and  to  be  regarded  as  read  in- 
to the  statutes,  in  the  absence  of  any  ex- 
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press   indication   to  the   contrary  or  some- 
thing equivalent  thereto. 

The  distinction  mentioned  is  noted  bv  all 
the  text  writers.  For  example:  "The  gen- 
eral rule  is  that  where  a  definite  term  of 
office  is  not  fixed  by  law,  the  officer  or  of- 
ficers by  whom  a  person  was  appointed  to  a 
particular  office  may  remove  him  at  pleas- 
ure, and  without  notice,  charges,  or  reason < 
assigned.  .  .  .  It  is  conceded,  in  all  the 
cases,  that  where  a  fixed  term  is  assigned 
to  the  office,  the  appointing  power  has  no 
absolute  power  of  removal."  Throop,  Pub. 
Off.  §  354.  At  common  law  in  all  cases 
except  where  an  office  is  held  absolutely  at 
pleasure,  "an  officer  could  be  removed  only 
for  cause  and  after  a  hearing."  Throop. 
Pub.  Off.  §  362.  *'In  this  country,  the  rule 
is  that  where  an  officer  holds  his  office  for 
a  certain  number  of  years,  'if  he  shall  so 
long  behave  himself  well,'  he  cannot  be  re- 
moved, even  for  misbehavior,  without  notit-e 
and  a  hearing.  So  where  he  is  appointed 
for  a  fixed  term,  and  removable  onlv  for 
cause,  he  can  be  removed  only  upon  charges, 
notice,  and  an  opportunity  to  be  heard," 
Throop,  Pub.  Off.  §  364.  To  the  same  ef- 
fiect  are  Dill.  Mun.  Corp.  4th  ed.  §  473; 
Mcchem,  Pub.  Off.  §  454. 

One  might  call  the  roll  of  all  the  highest 
courts  of  the  country  which  have  dealt  with 
the  subject  in  support  of  the  foregoing.    It 
is  no  exaggeration  to  say,  as  was  said  at 
the  bar,  that  there  is  practical  unanimity  in 
the  adjudications  in  this  country  in  respect 
to   the  matter,  that   courts    which   started 
wrong  have  retraced  their  steps  and  taken  a 
position  in  harmony  with  courts  in  general, 
and  that  the  instances  now  and  then  where 
a  court  still  stands  in  opposition  are  incon- 
sequential,— so  much  that  way  as  not  to  be 
entitled     to    any    consideration    whatever. 
Counsel  for  appellant  have  cited  to  our  at- 
tention a  large  number  of  well-selected  judi- 
cial authorities,  a  few  of  which,  and  $ome 
others,  we  will  incorporate  herein.    People 
ex  rel.  Schumann  v.  McCartney,  34  App.  Div. 
19.  53  N.  Y.  Supp.  1047;  Murdock  v.  Phil- 
lips Academy,  12  Pick.  244;  United  States 
ex  rel.  Turner  v.  Fisher,  222  U.  S.  204,  56  L. 
ed.  165,  32  Sup.  Ct.  Rep.  37;  People  ex  rel. 
Jordan  v.  Martin,  152  N.  Y.  311,  46  N.  E. 
484;    People    ex    rel.    Kasschau    v.    Police 
Comrs.  155  N.  Y.  40,  49  N.  E.  257;  Hall- 
gren  v.  Campbell,  82  Mich.  255,  9  L.R.A.  408, 

21  Am.  St.  Rep.  557,  46  N.  W.  381 ;  People 
ex  rel.  Metevier  v.  Therrien,  80  Mich.  187, 
45  N.  W.  78;  Speed  v.  Detroit,  98  Mich.  360, 

22  L.R.A.  842,  39  Am.  St.  Rep.  555,  57  K. 
W.  406;  Field  v.  Com.  32  Pa.  478;  Com.  ▼• 
Slifer,  25  Pa.  23,  64  Am.  Dec.  680;  Page  v. 
Hardin,  8  B.  Mon.  648;  State  ex  rel.  Deal- 
son  V.  St.  Louis,  90  Mo.  19,  1  S.  W.  757; 
State  ex  rel.  Withers  v.  Stoneateet,  99  Mo. 
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361,  12  S.  W.  895;  People  ex  rel.  New  York 
V.  Nichols,  79  N.  Y.  682;  Bergen  v.  Powell, 
94  N.  Y.  591;  Willard's  Appeal,  4  R.  I.  595; 
State  ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio 
St.  98,  5  N.  E.  228;  State  ex  rel.  Atty.  Gen. 
V.  Hoglan,  64  Ohio  St.  632,  60  N.  E.  627; 
Collins  V.  Tracy,  36  Tex.  646;  State  ex  rel. 
Reid  V.  Walbridge,  119  Mo.  383,  41  Am.  St. 
Rep.  663,  24  S.  W.  457;  Biggs  v.  McBride, 
17  Or.  640,  6  L.R^.  115,  21  Pac.  878;  Ken- 
nard  ▼.  Louisiana,  92  U.  S.  480,  23  L.  ed. 
478;  Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
ed.  629,  5  Sup.  Ct.  Rep.  8,  97;  Ex  parte  Hen- 
nen,  13  Pet.  230,  10  L.  ed.  138;  Chase  v. 
Hathaway,  14  Mass.  222;  Meade  v.  Deputy 
Marshal,  1  Brock.  324,  Fed.  Gas.  No.  9,372; 
State  Y.  Donovan,  89  Me.  448,  36  Atl.  982; 
Ham  V.  Board  of  Police,  142  Mass.  90,  7  N. 
E.  540;  Cull  v.  Wheltle,  114  Md.  58,  78  Atl. 
820;  Townsend  v.  Sauk  Centre,  71  Minn. 
379,  74  N.  W.  150;  State  ex  rel.  Caldwell  v. 
Wilson,  121  N.  C.  425,  28  S.  E.  654;  Mc- 
Cully  V.  State,  102  Tenn.  509,  46  L.R.A.  667, 
53  S.  W.  134;  McDowell  v.  Burnett,  92  S.  C. 
469,  75  S.  E.  873;  DuUam  v.  Willson,  53 
Mich.  392,  19  N.  W.  112,  61  Am.  Rep.  128. 

For  the  better  appreciation  of  the  cited 
eases  we  will  quote  from  a  few  of  them. 

In  Page  ▼.  Hardin,  while  the  power  of 
removal  was  held  exercisable  by  the  gover- 
nor, it  was  nevertheless  said  that  the  pro- 
ceedings, in  conformity  with  fundamental 
principles  of  justice,  were  required  to  be 
.  judicial  in  their  general  characteristics.  **We 
shall  not,"  said  the  court,  "argue  to  prove 
that  in  a  government  of  laws  a  conviction 
whereby  an  individual  may  be  deprived  of 
valuable  rights  and  interests,  and  may, 
moreover,  be  seriously  affected  in  his  good 
fame  and  standing,  implies  a  charge  and 
trial  .  .  .  with  the  opportunity  of  de- 
fense and  proof.  .  .  .  Such  a  proceeding 
for  the  ascertainment  of  fact  and  law,  in- 
volving legal  right,  and  resulting  in  a  de- 
cision which  may  terminate  the  right,  is  es- 
sentially judicial,  and  has  been  so  considered 
here  and  elsewhere." 

This  language,  spoken  for  the  court  in 
State  ex  rel.  Reid  v.  Walbridge,  is  particu- 
larly applicable  here:  "In  the  case  pre- 
sented, the  power  to  remove  the  officer  is 
'for  cause,'  and  no  notice  is  mentioned  as 
requisite  to  be  given  to  the  officer  to  be 
proceeded  against.  But  the  law,  in  accord- 
ance with  the  principles  of  justice, — prin- 
ciples which  are  fundamental  and  eternal, — 
will  require  that  notice  be  given  before 
any  person  be  passed  upon,  either  in  per- 
son or  estate  or  any  other  matter  or  thing 
to  which  he  is  entitled.  And  though  the 
statutes  do  not  in  terms  require  notice, 
the  law  will  imply  that  notice  was  intended. 
.  .  .  And  what  the  law  will  imply  is 
as  much  part  and  parcel  of  a  legislative 
40  l/.B.A.(N.S.) 


enactment  as  though  set  forth  in  terms. 
.  .  .  Notice  in  this  case  .  .  .  had 
been  given  and  charges  preferred,  and  this 
court,  following  the  authorities  elsewhere, 
has  decided  that  even  where  the  removal  is 
^for  cause,'  that  still  notice  must  be  given. 
.  .  .  But  ...  if  an  officer  be  re- 
moved, it  belongs  to  the  courts  to  determine 
the  sufficiency  of  the  cause  alleged." 

Further  on  the  same  subject  from  People 
ex  rel.  Schumann  v.  McCartney,  quoting 
from  People  ex  rel.  Kasschau  v.  Police 
Comrs.:  "The  relator  .  .  .  was  not  sub- 
ject to  removal  except  for  some  legal  cause, 
to  be  ascertained  and  adjudged  as  matter 
of  fact  upon  a  hearing.  .  .  .  The  pro- 
ceeding was  judicial  in  character,  and  hence 
the  tribunal  before  which  the  investigation 
was  had  could  not  dispense  with  the  usual 
form  of  procedure.  .  .  .  When  a  party 
is  protected  in  the  enjoyment  of  a  public 
office  .  .  .  from  removal  except  for 
cause  to  be  ascertained  and  adjudged  upon 
a  hearing  of  a  judicial  nature,  and  it  ap- 
pears that  he  has  been  removed  without  any 
proof  of  the  necessary  facts  upon  oath,  the 
determination  ...  is  clearly  erroneous 
as  matter  of  law." 

And  the  court  further  said  for  the  par- 
ticular case:  "The  relator  cannot  be  de- 
prived of  his  position  upon  evidence  satis: 
factory  to  the  commissioner,  unless  that 
evidence  is  procured  in  the  course  of  a  ju- 
dicial investigation,  where  the  relator  has 
been  informed  of  the  charge  against  him, 
and  has  had  an  opportunity  of  examining 
the  witnesses  against  him,  and  of  presenting 
evidence  in  his  own  behalf.  On  the  hearing, 
at  which  the  'evidence  satisfactory*  to  the 
commissioner  was  elicited,  .  .  .  the  en- 
tire proceeding  was  a  mere  mockery  of  jus- 
tice." 

The  following  from  Field  v.  Com.  is  pe- 
culiarly applicable:  The  court  differentiated 
between  Ex  parte  Hennen,  13  Pet.  230,  10 
L.  ed.  138,  where  the  circumstances  did  not 
exist  as  in  this  case,  and  those-  where  such 
circumstances  do  characterize  the  subject, 
and  observed  as  to  the  latter  by  quoting  the 
language  of  Lord  Campbell  in  Re  Poole 
(Reg.  V.  Archbishop  of  Canterbury,  28  L.  J. 
Q,  B.  N.  S.  154),  then  said  to  be  a  late 
English  case:  "There  could  be  no  doubt  his 
grace  had  acted  most  conscientiously,  but 
.  .  .  he  had  taken  an  erroneous  view  of 
the  subject.  ...  He  was  bound  to  hear 
the  appeal,  and  he  had  not  heard  it.  It 
was  one  of  the  first  principles  of  natural 
justice   that   no   man    should   be   convicted 


without     first     being    heard. 


That 


had  been  the  uniform  principle  on  which 
this  court,  from  the  most  ancient  times,  had 
acted;  and  he  recollected  hearing  a  very 
aged  judge  once  say,  and  not  irreverently, 
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thoritj,  so  far  as  they  are  consistent  with 
constitutional  limitations.  It  excludes  all 
mere  arbitrary  dealings  with  persons  or 
property.  It  excludes  all  interference  not 
according  to  the  established  principles  of 
justice,  one  of  the  most  worthy  of  them 
being  the  right  and  opportunity  for  a  bear- 
ing, to  meet  opposing  evidence  and  oppose 
with  evidence,  according  to  the  established 
principles  of  fair  investigation  to  determine 
the  justice  of  the  case,  before  judgment  af- 
fecting personal  or  property  rights  shall  be 
pronounced." 

The  foregoing  only  puts  in  another  form 
the  idea  as  phrased  by  the  most  eminent  of 
our  elementary  expounders  of  the  Constitu- 
tion as  to  the  scope  of  the  constitutional 
guaranties.  At  §§  1928  and  1950,  Story 
on  the  Constitution,  5th  cd.  it  is  said: 
Due  process  of  law  "covers  every  right  to 
which  a  member  of  the  body  politic  is  en- 
titled under  the  law.  The  limbs  are  equally 
protected  with  the  life,  the  right  to  the  pur- 
suit of  happiness  in  any  legitimate  calling 
or  occupation  is  as  much  guaranteed  as  the 
right  to  go  at  large  and  move  about  from 
place  to  place.  .  .  .  The  word  'liberty* 
.  .  .  implies  the  opposite  of  all  those 
things  which,  besides  the  deprivation  of  life 
and  property,  were  forbidden  by  the  Great 
Charter.  .  .  .  None  ...  [of  our  lib- 
erties] are  to  be  taken  away  except  in  ac-. 
cordance  with  established  principles;  none 
can  be  forfeited  except  upon  the  finding  of 
legal  cause  after  due  hearing." 

It  would  seem  that  what  was  said  by  the 
court  in  the  Chittenden  Case  should  be  con- 
sidered a  sufficient  answer  to  any  contention 
which  is  or  could  be  now  made,  that  the 
right  to  a  public  office,  whether  considered 
as  property  in  the  technical  sense,  or  merely 
in  the  broader  sense  of  a  thing  of  value  to 
the  possessor,  or  just  a  right  which  the  pos- 
sessor is  at  liberty  to  possess  and  which  is 
promotive  of  his  legitimate  desires  and  his 
happiness, — ^a  right  not  within  the  field  of 
property  at  all, — is  under  the  protecting 
guaranty  of  the  Constitution. 

From  the  foregoing  it  will  be  seen  that 
we  must  distinguish  between  an  office  held 
subject  to  summary  right  of  removal  for 
cause  satisfactory  to  the  removal  officer 
or  tribunal,  and  an  office  having  the  inci- 
dents of  a  fixed  term,  but  subject  to  be 
terminated  for  due  cause,  or  some  particular 
cause,  required  to  be  established  by  proof. 
Due  process  of  law  in  the  one  case  may  not 
require  a  common-law  hearing,  while  it  does 
in  the  other;  that  being  supposed  to  have 
been  in  contemplation  of  the  lawmaking 
power  as  an  absolute  requirement  of  the 
common  law,  and  to  be  regarded  as  read  in- 
to the  statutes,  in  the  absence  of  any  ex- 
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press   indication  to  the   contrary  or  some- 
thing equivalent  thereto. 

The  distinction  mentioned  is  noted  bv  all 
the  text  writers.  For  example:  "The  gen- 
eral rule  is  that  where  a  definite  term  of 
office  is  not  fixed  by  law,  the  ofiScer  or  of- 
ficers by  whom  a  person  was  appointed  to  a 
particular  office  may  remove  him  at  pleas- 
ure, and  without  notice,  charges,  or  reasont^ 
assigned.  .  .  .  It  is  conceded,  in  all  the 
cases,  that  where  a  fixed  term  is  assigned 
to  the  office,  the  appointing  power  ha.*  no 
absolute  power  of  removal."  Throop,  Pub. 
Off.  §  354.  At  common  law  in  all  cases 
except  where  an  office  is  held  absolutely  at 
pleasure,  "an  officer  could  be  removed  only 
for  cause  and  after  a  hearing."  Throop. 
Pub.  Off.  §  362.  "In  this  country,  the  rule 
is  that  where  an  officer  holds  his  office  for 
a  certain  number  of  years,  'if  he  shall  so 
long  behave  himself  well,'  he  cannot  be  re- 
moved, even  for  misbehavior,  without  notice 
and  a  hearing.  So  where  he  is  appointed 
for  a  fixed  term,  and  removable  only  for 
cause,  he  can  be  removed  only  upon  charges, 
notice,  and  an  opportunity  to  be  heard/' 
Throop,  Pub.  Off.  §  364.  To  the  same  ef- 
fect are  Dill.  Mun.  Corp.  4th  ed.  §  473; 
Mechem,  Pub.  Off.  §  454. 

One  might  call  the  roll  of  all  the  highest 
courts  of  the  country  which  have  dealt  with 
the  subject  in  support  of  the  foregoing.  It 
is  no  exaggeration  to  say,  as  was  said  at 
the  bar,  that  there  is  practical  unanimity  in 
the  adjudications  in  this  country  in  respect 
to  the  matter,  that  courts  which  started 
wrong  have  retraced  their  steps  and  taken  a 
position  in  harmony  with  courts  in  general, 
and  that  the  insrtances  now  and  then  where 
a  court  still  stands  in  opposition  are  incon- 
sequential,— so  much  that  way  as  not  to  be 
entitled  to  any  consideration  whatever. 
Counsel  for  appellant  have  cited  to  our  at- 
tention a  large  number  of  well-selected  judi- 
cial authorities,  a  few  of  which,  and  $ome 
others,  we  will  incorporate  herein.  People 
ex  rel.  Schumann  v.  McCartney,  34  App.  Div. 
19,  63  N.  Y.  Supp.  1047;  Murdock  v.  Phil- 
lips Academy,  12  Pick.  244;  United  States 
ex  rel.  Turner  v.  Fisher,  222  U.  S.  204,  56  L. 
ed.  165,  32  Sup.  Ct.  Rep.  37;  People  ex  rel. 
Jordan  v.  Martin,  162  N.  Y.  311,  46  N.  E. 
484;  People  ex  rel.  Kasschau  v.  Police 
Comrs.  165  N.  Y.  40,  49  N.  E.  257;  Hall- 
gren  v.  Campbell,  82  Mich.  265,  9  L.R-A.  408, 

21  Am.  St.  Rep.  557,  46  N.  W.  381;  People 
ex  rel.  Metevier  v.  Therrien,  80  Mich.  187, 
45  N.  W.  78 ;  Speed  v.  Detroit,  98  Mich-  360. 

22  L.RJ^.  842,  39  Am.  St.  Rep.  655,  57  N. 
W.  406;  Field  v.  Com.  32  Pa.  478;  Com.  v. 
Slifer,  25  Pa.  23,  64  Am.  Dec.  680;  Page  t. 
Hardin,  8  B.  Mon.  648;  State  ex  rel.  Deni- 
son  V.  St.  Louis,  90  Mo.  19,  1  S.  W.  757; 
State  ex  rel.  Withers  v.  Stoneateet,  99  Mo. 
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361,  12  S.  W.  895;  People  ex  rel.  New  York 
V.  Nichols,  79  N.  Y.  682;  Bergen  v.  Powell, 
94  N.  Y.  691;  Willard's  Appeal,  4  R.  I.  595; 
State  ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio 
St.  98,  6  N.  E.  228;  State  ex  rel.  Atty.  Gen. 
V.  Hoglan,  64  Ohio  St.  632,  60  N.  E.  627; 
Collins  V.  Tracy,  36  Tex.  546;  State  ex  rel. 
Reid  V.  Walbridge,  119  Mo.  383,  41  Am.  St. 
Rep.  663,  24  S.  W.  457;  Biggs  v.  McBride, 
17  Or.  640,  6  L.R.A.  115,  21  Pac.  878;  Ken- 
nard  v.  Louisiana,  92  U.  S.  480,  23  L.  ed. 
478;  Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
ed.  629,  6  Sup.  Ct.  Rep.  8,  97;  Ex  parte  Hen- 
nen,  13  Pet.  230,  10  L.  ed.  138;  Chase  v. 
Hathaway,  14  Mass.  222;  Meade  v.  Deputy 
Marshal,  1  Brock".  324,  Fed.  Gas.  No.  9,372; 
State  V.  Donovan,  89  Me.  448,  36  Atl.  982; 
Ham  V.  Board  of  Police,  142  Mass.  90,  7  N. 
E.  640;  Cull  v.  Wheltle,  114  Md.  68,  78  Atl. 
820;  Townsend  v.  Sauk  Centre,  71  Minn. 
379,  74  N.  W.  160;  State  ex  rel.  Caldwell  v. 
Wilson,  121  N.  C.  425,  28  S.  E.  654;  Mc- 
Cully  V.  State,  102  Tenn.  609,  46  L.R.A.  567, 
53  S.  W.  134;  McDowell  v.  Burnett,  92  S.  C. 
469,  75  S.  E.  873;  DuUam  v.  Willson,  53 
Mich.  392,  19  N.  W.  112,  51  Am.  Rep.  128. 

For  the  better  appreciation  of  the  cited 
cases  we  will  quote  from  a  few  of  them. 

In  Page  t.  Hardin,  while  the  power  of 
removal  was  held  exercisable  by  the  gover- 
nor, it  was  nevertheless  said  that  the  pro- 
ceedings, in  conformity  with  fundamental 
principles  of  justice,  were  required  to  be 
judicial  in  their  general  characteristics.  ''We 
shall  not,"  said  the  court,  "argue  to  prove 
that  in  a  government  of  laws  a  conviction 
whereby  an  individual  may  be  deprived  of 
valuable  rights  and  interests,  and  may, 
moreover,  be  seriously  affected  in  his  good 
fame  and  standing,  implies  a  charge  and 
trial  .  .  .  with  the  opportunity  of  de- 
fense and  proof.  .  .  .  Such  a  proceeding 
for  the  ascertainment  of  fact  and  law,  in- 
volving legal  right,  and  resulting  in  a  de- 
cision which  may  terminate  the  right,  is  es- 
sentially judicial,  and  has  been  so  considered 
here  and  elsewhere." 

This  language,  spoken  for  the  court  in 
State  ex  rel.  Reid  v.  Walbridge,  is  particu- 
larly applicable  here:  "In  the  case  pre- 
sented, the  power  to  remove  the  officer  is 
'for  cause,'  and  no  notice  is  mentioned  as 
requisite  to  be  given  to  the  officer  to  be 
proceeded  against.  But  the  law,  in  accord- 
ance with  the  principles  of  justice, — prin- 
ciples which  are  fundamental  and  eternal, — 
will  require  that  notice  be  given  before 
any  person  be  passed  upon,  either  in  per- 
son or  estate  or  any  other  matter  or  thing 
to  which  he  is  entitled.  And  though  the 
statutes  do  not  in  terms  require  notice, 
the  law  will  imply  that  notice  was  intended. 
.  .  .  And  what  the  law  will  imply  is 
as  much  part  and  parcel  of  a  legislative 
40  X/.B.A.(N.S.) 


enactment  as  though  set  forth  in  terms. 
.  .  .  Notice  in  this  case  .  .  .  had 
been  given  and  charges  preferred,  and  this 
court,  following  the  authorities  elsewhere, 
has  decided  that  even  where  the  removal  is 
'for  cause,'  that  still  notice  must  be  given. 
.  .  .  But  ...  if  an  officer  be  re- 
moved, it  belongs  to  the  courts  to  determine 
the  sufficiency  of  the  cause  alleged." 

Further  on  the  same  subject  from  People 
ex  rel.  Schumann  v.  McCartney,  quoting 
from  People  ex  rel.  Kasschau  v.  Police 
Comrs.:  "The  relator  .  .  .  was  not  sub- 
ject to  removal  except  for  some  legal  cause, 
to  be  ascertained  and  adjudged  as  matter 
of  fact  upon  a  hearing.  .  .  .  The  pro- 
ceeding was  judicial  in  character,  and  hence 
the  tribunal  before  which  the  investigation 
was  had  could  not  dispense  with  the  usual 
form  of  procedure.  .  .  .  When  a  party 
is  protected  in  the  enjoyment  of  a  public 
office  .  .  .  from  removal  except  for 
cause  to  be  ascertained  and  adjudged  upon 
a  hearing  of  a  judicial  nature,  and  it  ap- 
pears that  he  has  been  removed  without  any 
proof  of  the  necessary  facts  upon  oath,  the 
determination  ...  is  clearly  erroneous 
as  matter  of  law." 

And  the  court  further  said  for  the  par- 
ticular case:  "The  relator  cannot  be  de- 
prived of  his  position  upon  evidence  satis: 
factory  to  the  commissioner,  unless  that 
evidence  is  procured  in  the  course  of  a  ju- 
dicial investigation,  where  the  relator  has 
been  informed  of  the  charge  against  him, 
and  has  had  an  opportunity  of  examining 
the  witnesses  against  him,  and  of  presenting 
evidence  in  his  own  behalf.  On  the  hearing, 
at  which  the  'evidence  satisfactory'  to  the 
commissioner  was  elicited,  .  .  .  the  en- 
tire proceeding  was  a  mere  mockery  of  jus- 
tice." 

The  following  from  Field  v.  Com.  is  pe- 
culiarly applicable:  The  court  differentiated 
between  Ex  parte  Henncn,  13  Pet.  230,  10 
L.  ed.  138,  where  the  circumstances  did  not 
exist  as  in  this  case,  and  those-  where  such 
circumstances  do  characterize  the  subject, 
and  observed  as  to  the  latter  by  quoting  the 
language  of  Lord  Campbell  in  Re  Poole 
(Reg.  V.  Archbishop  of  Canterbury,  28  L.  J. 
Q.  B.  N.  S.  154),  then  said  to  be  a  late 
English  case:  "There  could  be  no  doubt  his 
grace  had  acted  most  conscientiously,  but 
.  .  .  he  had  taken  an  erroneous  view  of 
the  subject.  ...  lie  was  bound  to  hear 
the  appeal,  and  he  had  not  heard  it.  It 
was  one  of  the  first  principles  of  natural 
justice   that   no   man    should   be   convicted 


without     first     being    heard. 


That 


had  been  the  uniform  principle  on  which 
this  court,  from  the  most  ancient  times,  had 
acted;  and  he  recollected  hearing  a  very 
aged  judge  once  say,  and  not  jrreverently, 
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187,  196,  45  N.  W.  78;  State  ex  rel.  Jennett 
V.  Owens,  63  Tex.  261;  Hoke  ▼.  Henderson, 
16  N.  C.  (4  Dev.  L.)  1,  17,  25  Am.  Dec.  677; 
Plimpton  y.  Somerset,  33  Vt.  283;  State  ex 
rel.  Police  Comrs.  v.  Pritchard,  36  N.  J.  L. 
101;  Page  v.  Hardin,  8  B.  Mon.  672;  Com. 
ex  rel.  Bowman  v.  Slifer,  25  Pa.  28,  64  Am. 
Dec.  680;  King  v.  Hunter,  65  N.  C.  603,  6 
Am.  Rep.  754;  Balling  v.  Board  of  Excise, 
79  N.  J.  L.  197,  74  Atl.  277,  and  many  other 
cases  that  might  be  referred  to. 

By  an  examination  of  a  large  number  of 
cases  where  the  contrary  of  the  foregoing  is 
suggested,  we  find  little  attempt  to  review 
the  line  of  authorities  cited,  and  no  instance 
where  the  real  nature  of  the  right  was  vital 
to  the  case.  That  it  is  not  property  in  the 
sense  of  the  right  thereto  being  protected  by 
the  guaranty  against  deprivation  of  proper- 
ty without  just  compensation  may  be  freely 
admitted.  That  it  is  a  right  held  upon  con- 
dition subsequent  may  be  freely  admitted. 
Why  was  npt  right  to  deprive  one  of  an  of- 
fice referred  to  that  condition, — which  was  a 
perfectly  logical  reason, — instead  of  to  the 
illogical  one  that  it  is  not  a  property  right 
in  any  sense?  In  many  jurisdictions  it  is 
found  that  the  right  has '  been,  at  times, 
spoken  of  as  property,  and  at  others  as  not 
property.  Many  of  the  citations  made  to 
support  the  position  of  the  nonproperty  idea 
do  not  deal  with  the  matter  at  all,  as  for  ex- 
ample we  find  State  ex  rel.  Kennedy  v.  Mc- 
Garry,  21  Wis.  496,  and  State  ex  rel.  Willis 
V.  Prince,  45  Wis.  610,  cited  over  and  over 
again.  They  do  not  mention  the  matter, 
and,  when  rightly  understood,  they  have  not 
the  remotest  bearing  thereon.  They  are 
merely  to  the  effect  that  a  legislative  office 
Is  subject  to  be  taken  away  according  to 
the  conditions  inhering  in  the  right  when 
it  was  bestowed  and  accepted. 

That  is  the  logical  basis  for  all  to  rest 
upon.  Subject  to  termination  of  the  right 
by  due  process  of  law,  it  is  property. 

In  view  of  the  foregoing  it  seems  best 
that  the  broad  view  of  the  terms  "liberty" 
and  "property,"  as  it  must  have  been  enter- 
tained in  the  beginning,  should  prevail,  in- 
stead of  restricting  it  for  the  purpose  of 
supporting  the  idea  of  control  over  legisla- 
tive office,  which  needs  no  support  but  the 
simple  one  that  the  person  who  takes  such 
a  thing  at  the  hands  of  the  people  does  so 
with  the  condition  subsequent  inhering  in 
the  right.  Nothing  but  that  need  have  been 
referred  to  in  'sustaining  the  decision  in 
any  of  the  cases  where  the  nonproperty 
idea  was  adopted. 

So  we  may  safely  bring  together  the  ap- 
parently conflicting  ideas.  An  office,  as  a 
place,  is  not  property.  The  right  to  hold  an 
office  and  to  take  its  emoluments  until  de- 
prived thereof  upon  condition  subsequent — 
46  L.R.A.(N.S.) 


due  process  of  law — is  property,  in  the 
broad  sense  which  includes  everything:  of 
every  nature,  tangible,  intangible,  corx>oreal, 
or  incorporeal,  valuable,  pecuniarily  or  oth- 
erwise, to  its  possessor.  In  the  sense  in- 
corporated into  the  fundamental  guaran- 
ties, it  is  property;  but  as  a  thing  which 
may  be  bought  and  sold,  and  one  may  have 
an  absolute  estate  in  which  cannot  be  taken 
away  by  the  state  without  his  consent  or 
the  rendering  of  just  compensation,  it  is  not 
property.  We  may  adhere  firmly  to  the 
doctrine  that  it  is  not  a  property  right  in 
the  technical  sense,  or  the  right  to  hold  an 
office  a  vested  property  right,  in  the  sense 
of  ownership  without  being  subject  to  con- 
ditions, divestment  according  to  law  without 
compensation  to  the  divestee;  but  the  lat- 
ter sense  will  be  found,  in  my  opinion,  im- 
material to  the  disposition  of  any  ques- 
tion which  may  arise.  It  has  no  necessari' 
connection  with  the  public  right  to  termi- 
nate an  office,  or  to  deal  with  a  mere  privi- 
lege, even  as  in  State  ex  rel.  Getchel  v. 
Bradish,  granted  subject  to  conditions  sub- 
sequent express  or  implied;  while  the  broad- 
er view  may  be  vital  in  many  cases,  since 
the  effort  to  narrow  it  in  all  cases  is  di- 
rected, in  effect,  to  the  weakening  of  con- 
stitutional guaranties. 

The  result  is,  it  seems,  that,  for  all  the 
purposes  of  this  case,  even  if  the  result  were 
to  depend  upon  it,  the  right  to  an  office  and 
to  take  its  emoluments  is  property,  as  much 
as  anything  of  value  which  anyone  could  be 
possessed  of  subject  to  contingencies  bj 
which  it  might  be  taken  from  him,  and  that 
the  right  cannot  be  constitutionally  violated 
except  according  to  the  law  of  the  land« 

vn. 

From  what  has  preceded  it  remains  to  be 
seen  whether  the  common-law  right  as  to 
the  manner  of  exercising  the  power  of 
amotion  of  an  officer  having  a  fixed  term, 
for  cause  established  by  proof,  from  his  posi- 
tion, was  abrogated  by  §  970,  statutes,  as 
to  officers  therein  mentioned.  If  not,  it 
must  be  considered,  as  authorities  already 
referred  to  abundantly  show,  as  part  of 
the  statute. 

The  repeal  of  the  common  law  may  be  ex- 
press or  implied.  That  there  was  no  ex- 
press repeal  in  this  case  is  indisputable. 
Whether  there  was  an  implied  repeal  de- 
pends upon  construction.  Therefore  some 
rules  for  construction  are  important. 

One  of  the  cardinal  rules  for  construction 
of  a  statute,  especially  where  it  affects 
private  rights,  when  so  obscure  as  to  re< 
quire  the  meaning  to  be  read  out  of  it  by 
construction,  is  that  it  should  be  viewed 
favorable  to  continuation  of  the  common 
law  rather  than  as  a  repeal  of  it,  where 
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there  is  a  permissible  choice  between  the 
two.  Another  such  rule  is  that  we  may 
look  to  the  whole  of  the  act  of  which  that 
to  be  construed  forms  a  part,  to  the  condi- 
tions to  be  dealt  with  from  the  standard  of 
the  lawmakers  at  the  origin  of  the  enact- 
ment, the  history  of  the  legislation,  espe- 
cially in  case  of  its  adoption  from  another 
state,  and  the  more,  in  case  of  its  having 
been  judicially  construed  there  before 
adoption  here,  and,  further,  the  effects  and 
consequences. 

In  view  of  those  rules,  courts  in  general 
as  we  have  already  seen,  hold  that  the  com- 
mon-law manner  of  proceedings,  said  to  be 
grounded  in  the  principles  of  natural — of 
eternal — ^justice,  must  be  held  to  be  still  in 
force,  in  the  absence  of  either  an  express 
repeal  of  it,  or  a  repeal  by  very  clear,  or  as 
sometimes  said  necessary,  inferences.  That 
the  repeal  must  be  very  plain,  the  discussion 
which  has  preceded  amply  demonstrates. 

So  it  seems,  if  the  argument  of  counsel 
for  respondents,  on  the  theory  that  a  repeal 
of  the  common  law  is  fairly  inferable  from 
the  statute,  be  conceded,  it  is  far  from  suffi- 
cient. But  it  hardly  seems  just  or  reason- 
able to  say  of  the  statute  that  something 
not  in  its  letter  is  there  in  spirit,  which 
would  be  such  an  invasion  of  the  most 
cherished  of  all  common-law  rights, — the 
right  of  a  fair  hearing  upon  fair  notice,  and 
with  ordinary  safeguards  to  prevent  injus- 
tice, before  one  is  passed  upon  in  his  per- 
sonal or  property  rights, — the  one  above  all 
other  essential  to  safeguard  against  ag- 
gression and  oppression.  No  court  hereto- 
fore has  ventured  to  say  that,  or  attempted 
to  do  so.  Courts  have  often  been  pressed 
to  do  so,  in  support  of  authority  claimed 
to  exist  under  circumstances  the  same  and 
similar  to  those  we  now  have  to  deal  with, 
but  never,  so  far  as  we  can  discover,  in  any 
significant  instance,  with  success. 

If  there  is  nothing  else  to  produce  the  con- 
clusion that  the  legislature  did  not  intend  to 
abrogate  the  constitutional  safeguard,  the 
very  consequences  of  the  contrary  would 
justify,  yea  require,  searching  in  the  ob- 
scurity, if  obscurity  exists,  for  some  mean- 
ing which  would  avoid  the  peril.  The  fact 
that  a  very  good  despot  may  make  the  very 
best  of  governments,  and  that  the  peril  sug- 
gested is  so  very  remote  that  the  thought 
of  it  should  not  have  efficiency  does  not 
meet  the  case.  Experience  has  shown,  how 
very  fair  men  lose  their  balance  and  become 
unsafe  in  times  of  great  public  excitement; 
that  then  their  acts  often  do  not  so  much 
"wait  upon  their  judgment"  as  upon  the 
passions,  the  prejudices,  the  selfishness,  the 
ambitions,  and  intoxication  of  place.  Hence, 
the  importance  of  that  wise  admonition: 
The  blessings  of  a  free  government  can  only  * 
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be  maintained  by  a  firm  adherence  to  jus- 
tice, moderation,  temperance,  frugality,  and 
virtue,  and  a  frequent  recurrence  to  funda- 
mental principles."  There  is  no  more  im- 
portant of  such  principles  than  the  one  that 
private  rights  should  be  guarded,  so  far  as 
feasible,  beyond  even  the  possibility  of  ar- 
bitrary unjust  interference,  and,  to  that  end, 
that  all  the  checks  upon  abuse  of  power  and 
balance  between  powers  found  in  the  Con- 
stitution, read  in  the  light  of  the  unwritten 
rules  of  natural  justice,  should  be  main- 
tained in  all  their  integrity,  and  with  all  the 
''vigilance"  which  the  experience  of  the  past 
has  taught  "is  the  price  of  liberty." 

The  causes  suggested  above  were  deemed 
by  the  Michigan  court  in  Dullam  v.  Willson, 
to  compel  rejection  of  the  theory  of  implied 
statutory  repeal  in  such  circumstances  as 
we  have  here.  We  can  no  better  point  what 
has  been  said  than  by  quoting  this  language 
of  that  court:  "The  exercise  of  such  power, 
in  such  manner,  would  be  too  despotic  for 
any  attempt  at  vindication  in  a  country 
which  boasts  of  the  utmost  liberty  compat- 
ible with  the  safety  of  the  state,  and  is  en- 
tirely opposed  to  the  genius  of  free  insti- 
tutions. .  .  .  If  it  exists  it  places  it  in 
the  power  of  the  governor,  at  his  mere  will 
or  caprice,  to  remove  aH  the  state  officers, 
except  legislative  and  judicial,  and  to  fill 
their  places  with  his  own  partisans,  thus 
revolutionizing  the  whole  administration  of 
the  state.  .  .  .  It  is  no  argument  to  say 
it  may  never  be  done.  It  is  sufficient  to 
know  that  it  could  be  done.  .  .  .  The 
impossibility  of  sustaining  the  governor's 
action  here  .  .  .  appears  by  comparing 
its  necessary  results  with  the  rest  of  our 
constitutional  scheme  of  government.  If 
he  could  remove  respondent  as  he  did, 
.  .  .  every  officer  of  the  government  may 
be  removed  as  soon  as  the  legislature  ad- 
journed, and  every  office  can  be  filled  by  the 
governor's  nominees  and  the  whole  elective 
system  will  be  annulled."' 

There  are  many  authorities  to  the  same 
effect.  A  good  selection  of  them  appears  in 
appellant's  brief:  ''If  the  intention  of  the 
legislature  is  clear,  the  courts,  as  in  duty 
bound,  will  give  it  effect,  but  if  it  is  doubt- 
ful, the  doubt  will  be  resolved  against  the 
existence  of  arbitrary  power,  and  in  favor 
of  a  trial  before  judgment."  People  ex  rel. 
Maloney  v.  Douglass,  195  N.  Y.  145,  87  N. 
E.  1070. 

"It  is  a  dangerous  principle  to  imply  pow- 
er when  it  is  not  conferred  by  legislative 
authority  in  clear  and  distinct  terms."  Peo- 
ple ex  rel.  Brown  v.  Woodruff,  32  N.  Y.  356. 
Other  courts  have  spoken  in  the  same  way 
in  support  of  the  view  that  a  repeal  of  the 
common-law  safeguards  in  such  a  situation 
as  the  one  under  discussion  requires  clear. 
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express  legislative  action  or  its  equivalent. 
The  books  are  replete  with  such  illustrations 
as  are  given.  This  is  so  manifest  that  we 
will  not  refer  further  to  authorities  for  sup- 
port. It  may  safely  rest  upon  principle  and 
logiCi  which  speak  more  efficiently  than  the 
language  of  judges  or  the  circumstances  of 
cases. 

Turning  now  to  the  history  of  the  statute, 
it  is  this:  The  system  embodied  therein,  if 
it  did  not  originate,  existed,  in  New  York, 
when  the  work  was  done  for  adoption  here 
prior  to  1849.  It  was  incorporated  into  the 
revision  of  that  year  at  chapter  11.  Doubt 
was  expressed  on  the  argument  whether  it 
came  directly  from  the  New  York  model, 
article  4,  title  6,  chap.  6,  Rev.  Stat,  of  N.  Y. 
1836,  or  indirectly,  being  cojiied  from  chap- 
ter 15,  Rev.  Stat.  Mich.  1846;  but  we  see 
littlCi  if  any,  reason  for  doubting  the  former. 
The  phraseology  and  general  arrangement 
follows  much  more  closely,  and  the  ideas 
as  well,  the  New  York  than  the  Michigan 
statutes.  Moreover,  it  is  almost  certain 
there  was  little  acquaintance  with  the  latter 
when  the  work  was  done  here.  The  time 
between  the  two  was  brief.  There  was  a 
later  revision  in  New  York  (1846),  but  the 
time  was  too  brief  between  its  promulga- 
tion and  the  work  here  to  afford  opportuni- 
ty for  familiarity. 

The  general  scheme  of  Michigan  was 
doubtless  taken  from  New  York.  All  fea- 
tures— particularly  provision  for  exercising 
the  power  of  removal  without  specifying  the 
manner  of  executing  the  power  being  asso- 
ciated with  sections  as  to  minor  offices  con- 
taining such  specification — are  in  the  Michi- 
gan statute,  much  the  same  as  in  ours. 
That  feature  was  referred  to  by  counsel  for 
respondents  in  support  of  the  view  that  a 
repeal  of  the  common  law  was  intended. 
That  was  the  condition  when  the  Michigan 
court  dealt  with  the  subject  of  removals  in 
Dullam  V.  Willson.  True,  the  statute  was 
then  declared  unconstitutional  upon  the  the- 
ory that  it  contemplated  exorcise  of  judicial 
power,  and  the  governor  had  no  such  power 
under  the  Constitution  when  the  statute 
was  enacted,  and  it  was  not  validated  sub- 
sequent to  the  grant  of  such  power.  In 
that  the  court  failed  to  do  what  this  court, 
and  courts  in  general  before  and  since,  have 
done,  distinguish  between  quasi  judicial  pow- 
er which  may  be  delegated  to  tribunals  oth- 
er than  courts,  and  appreciate  that  judicial 
power  of  the  express  words  of  the  Constitu- 
tion, the  power  to  redress  and  prevent 
wrong,  which  at  common  law  was  lodged 
wholly  in  courts.  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden,  127  Wis.  468, 
107  N.  W.  500.  The  real  essentials  of  exer- 
cise of  the  power  as  decided  by  the  ^liohi- 
gan  court  wore  not  governed  by  whether 
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exercisable  by  a  court  or  a  quasi  judicial  tri- 
bunal, but  by  the  nature  of  the  power  itaelf. 
After  the  adoption  of  the  amendment  to  the 
Michigan  Constitution,  clothing  the  gover- 
nor with  power  to  exercise  the  function  of 
removing  officers  for  cause,  he  was  still  not 
a  court,  but  a  quasi  judicial  tribunal.  There 
was  no  specific  delegation  of  judicial  power, 
but  merely  delegation  of  power  to  do  the 
thing  which  in  its  very  nature  was  said  by 
the  court  to  be  of  judicial  character.  That 
was  called  the  conference  of  judicial  power. 

From  what  has  been  said  it  is  evident 
that  all  the  Michigan  court  said  in  Dullam 
V.  Willson  as  to  the  necessity  for  a  common- 
law  hearing  in  executing  a  power  like  the 
one  in  question  would  have  occurred  just  the 
same  had  the  statute  on  the  subject  of  re- 
movals been  held  valid.  It  was  just  as  ap- 
plicable to  the  statute  as  to  the  constitution- 
al provision.  It  related  to  the  nature  of  the 
power,  and  not  to  the  manner  of  expressing 
it.  That  shows,  by  necessary  inference,  that 
the  idea  did  not  receive  any  favor  at  all 
that  a  part  of  a  system  of  statutes  phrased 
like  ours,  even  when  associated  with  other 
parts  providing  for  manner  of  exercising  the 
power,  could  be  properly  read  as  inferential- 
ly  repealing  the  common-law  method  of 
dealing  with  rights.  On  the  contrary,  such 
idea  was  most  emphatically  repelled. 

Recurring  to  the  New  York  statutes, 
which  like  ours  contain  the  association  of 
provisions  above  referred  to,  it  does  not 
seem  to  have  been  supposed  there  before 
adoption  of  the  plan  here,  or  thereafter, 
that  th^  common-law  method  of  exercising 
the  power  had  been  repealed  by  the  statute. 
Had  it  been  so  supposed,  it  is  quite  certain 
some  evidence  thereof  could  be  discovered. 
The  indications  are  all  to  the  contrarv. 
Counsel  for  respondents  seem  to  have  failed 
to  find  any  favorable  to  their  contention, 
and  we  have  been  likewise  unsuccessful. 
They  cite  many  cases  under  different  stat- 
utes and  applicable  to  different  conditions 
which  make  for  a  plausible  argument,  but 
come  far  short  of  making  such  a  clear  case 
as  would  warrant  the  belief  that  the  legis- 
lature, in  such  a  very  important  field,  in- 
tended to  repeal  the  common  law. 

It  is  useless  to  review  in  detail  the  cita- 
tions by  respondents'  counsel  in  support  of 
their  contention.  We  will  refer  especially 
only  to  the  throe  relied  upon  from  our  own 
jurisdiction.  They  are  the  best  of  all.  par- 
ticularly because  of  inclination  to  follow 
closely  our  own  decisions  in  case  of  the 
rourt  having  spoken  upon  the  particular 
subject. 

First  in  order  is  State  ex  rel.  Kennedy  t. 
McOarry,  21  Wis.  496.  The  statute  there 
ooncorned  the  removal  of  a  minor  county  of- 
ticer.    It  was  a  special  statute  dealing  only 
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.  with  the  administration  of  afTairs  in  Mil- 
waukee aa  to  the  inspector  of  the  house  of 
correction.  It  provided  that  ''said  board 
shall  also  appoint  one  inspector  for  said 
house  of  correction,  who  shall  be  the  princi- 
pal keeper  of  said  house  of  correction,  and 
who  shall  hold  his  office  for  the  term  of  two 
years,  commencing  on  the  first  Monday  of 
January  succeeding  his  appointment,  unless 
sooner  removed  by  said  board  for  incompe- 
tency, improper  conduct,  or  other  cause  sat- 
isfactory to  said  board.  The  cause  of  such 
removal  shall  be  particularly  assigned  in 
writing,  and  entered  upon  the  minutes  of 
said  board,  with  the  ayes  and  noes  upon  the 
adoption  of  the  vote  for  such  removal." 

Note  that  the  officer  was  made  expressly 
subject  to  removal  for  specified  cause,  con- 
ditioned only  upon  "the  cause  of  such  dis- 
missal being  particularly  assigned  in  writ- 
ing and  entered  upon  the  minutes  of  such 
board,   with   the  ayes   and  noes   upon   the 
adoption  of  the  vote  for  such  removal," — 
indicating,  pretty  clearly,  that  the  legisla- 
ture contemplated  only  such  protection  of 
the  officer  and  the  public  against  abuse  of 
the  removal  power,  as  would  be  afforded  by 
record  affording  a  judicial  review  if  desired 
as  to  whether  the  assigned  cause  was  one 
within  the  statute.    Emphasis  was  put  by 
the   court   on   the   phrase   "satisfactory   to 
said  board,"  and  the  necessity  for  the  juris- 
dictional feature  to  be  complied  with.    The 
decision  turned  on  those  features, — thought 
to  show  a  clear  legislative  intent  that  the 
officer  should  hold  his  place  wholly  subject 
to  the  judgment  of  the  county   board  re- 
specting any  matter  rendering  him  unsuit- 
able for  the  place.    The  nature  of  the  of- 
fice, the  broad  power  to  deal  therewith^  in 
good  faith,  wholly  in  the  discretion  of  the 
board,  conditioned  merely  upon  making  the 
required  record,  settled   the   matter   as   to 
what  the  legislature  intended,  in  the  judg- 
ment of  the  court.    Rightly  understood  it 
seems  the  case  throws  little  or  no  light  in 
respondents'   favor   on   the   question   ynder 
discussion.       It   has   been   cited    over   and 
over  again  elsewhere,  without  appreciating 
that  it  does  not  announce  any  general  prin- 
ciple broader  than  this:  When  a  power  of 
summary  removal  without  notice  or  hearinp^ 
is  clearly  given  by  the  written  law,  notice 
and  hearing  after  the  manner  of  the  com- 
mon law  are  not  required.    Much  improper 
use  has  been  made  of  this  case  both  by  text 
writers  and  courts. 

Next  we  have  State  ex  rel.  Willis  v. 
Prince,  45  Wis.  610.  That  involved  power 
of  a  county  board  to  remove  its  clerk 
"when,  in  their  opinion,  he  is  incompetent 
to  execute  properly  the  duties  of  his  office, 
or  when,  on  charges  and  evidence,  it  shall 
appear  to  said  board  that  he  has  been  guilty 
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of  official  misconduct,  or  habitual  or  wilful 
neglect  of  duty,  if,  in  the  opinion  of  said 
board,  such  misconduct  or  habitual  or  wilful 
neglect  shall  be  a  sufficient  caxise  for  re- 
moval." 

All  the  statutory  steps  requisite  to  exe- 
cution of  the  power  seem  to  have  been  fol- 
lowed. Nevertheless  the  trial  court  re- 
viewed the  judgment  of  the  board  upon  its 
merits,  taking  evidence,  and  reversed  the 
board's  order. 

This  court  found  no  jurisdictional  de- 
fects. The  proof  of  the  charge  was  of  such 
nature  that  the  board,  as  matter  of  course, 
could  take  judicial  notice  of  it,  so  to  speak, 
as  a  court  in  general  can  of  matters  in  its 
own  official  record.  The  cases  showed  that 
the  board  acted  upon  the  refusal  to  satisfy 
all  the  conditions  of  its  records.  There  was 
no  question  but  that  a  statutory  cause  was 
assigned,  and  that  the  evidence  to  support 
that  cause  was  before  the  board,  and  all 
rights  to  which  the  officer  was  entitled  had 
been  accorded  him.  This  court  necessarily 
reversed  the  circuit  court  upon  the  ground 
that,  since  the  county  board  did  not  com- 
mit any  juMsdictional  error,  and  acted  upon 
its  "opinion"  with  the  facts  before  it,  as 
it  was  expressly  empowered  to  do  by  the 
statute,  its  decision  was  final.  We  are  un- 
able to  see  why  counsel  for  respondents  see 
anything  in  the  case,  as  it  appears  in  the 
published  report,  or  aided  by  the  briefs 
used  on  presentation  of  the  case  here,  which 
in  any  way  affects  the  question  in  hand  in 
favor  of  respondents. 

The  last  case  is  State  ex  rel.  Wagner  v, 
Dahl,  140  Wis.  301,  122  N.  W.  748.  That  in- 
volved a  removal  under  the  civil  service  law 
as  to  state  employees  having  more  or  less 
of  an  official  status.  The  power  was  given 
to  the  appointing  officer  to  remove  **for 
just  cause,"  the  act  of  removal  to  be  char- 
acterized by  his  furnishing  the  person  re- 
moved "his  reasons  for  the  same,  and  allow 
him  a  reasonable  time  in  which  to  make  an 
explanation.  The  reasons  for  removal  and 
the  answer  thereto  shall  be  filed  in  writing 
with  the  commission."  The  statute,  as  will 
be  seen  by  its  very  language,  repelled  the 
idea  that  any  notice  or  opportunity  for  a 
hearing  before  removal  was  contemplated 
by  the  legislature.  The»  case  was  clearly 
of  the  same  class  as  State  ex  rel.  Kennedy 
V.  McGarry,  which  was  cited  in  support  of 
the  decision.  The  various  citations  in  the 
opinion  are  merely  to  the  point  that,  when 
an  officer  or  body  is  given  power  to  act  by 
the  exercise  of  judgment  in  a  quasi  judicial 
way,  whatever  he  does,  acting  within  that 
jurisdiction  is  final  though  he  may  err  in 
judgment, — a  very  familiar  rule.  Thus  the 
statute  in  the  Dahl  Case  is  very  unlike  the 
one  before  us. 
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The  New  York  model,  as  before  indicated, 
empowered  the  governor  to  remove  any  of 
a  specified  class  of  officers,  saying  nothing 
whatever  as  to  the  manner  of  administering 
the  power.  While  as  to  a  class  of  officers 
having  to  do  with  handling  of  public  mon- 
eys, the  most  summary  power  of  removal 
was  given  to  the  governor  "in  case  it  shall 
appear  to  him,  on  the  report  of  the  comp- 
troller, that  such  treasurer  or  other  officer 
has,  in  any  particular,  wilfully  violated 
his  duty."  Note  the  words,  "appear  to  him." 
In  this  the  peril  of  having  a  person,  after 
having  shown  unfitness  for  handling  public 
moneys,  in  place  at  all,  was  appreciated. 
The  statute  dealt  with  a  class  of  situations 
requiring  prompt  action, — not  waiting  for 
anything  except  the  report  of  the  officer 
who,  from  his  position,  would  most  likely 
be  correctly  advised  of  the  incompetence. 

The  feature  aforesaid  of  the  New  York 
statute  was  adopted  here  in  §  7  of  the  1849 
statute.  There  was  no  change  except  such 
as  was  necessary  to  adapt  it  to  difference 
in  conditions.  There  was  no  such  office 
here  to  conserve  the  interests  of  the  state 
in  respect  to  its  finances  as  comptroller. 
The  feature  made  prominent  in  the  New 
York  statute  by  the  words,  "appear  to  him 
on  the  report  of  the  comptroller,"  was  pre- 
served with  like  prominence  by  the  words 
"may  be  removed  by  tlie  governor  in  case 
it  shall  appear  to  him  on  sufficient  proofs," 
etc. 

Substantially  all  the  officers  mentioned 
in  the  next  section  of  our  act  of  1849  were, 
by  the  New  York  act,  made  removable  by 
the  senate  on  the  recommendation  of  the 
governor, — ^no  specification  as  to  cause  be- 
ing made.  That  was  there  associated  with 
another  section  giving  the  governor  power 
to  remove  any  officer  appointed  by  him,  no 
requirement  being  made  a^  to  cause  or 
manner  of  executing  the  power.  That 
scheme  was  changed  for  our  system  as  to  a 
class  of  officers,  including  the  one  in  ques- 
tion, making  them,  for  specified  causes, 
subject  to  be  "removed  by  the  governor 
upon  satisfactory  proof,"  while  counsel  for 
respondents  argue  that  there  is  no  difference 
between  the  terms  "in  case  it  shall  appear 
to  him  on  sufficiejit  proof,"  in  the  section 
which  deals  with  officers  with  respect  to 
which  the  public  interests  would  naturally 
require  quick  action,  and  the  term  "upon 
satisfactory  proof,"  in  respect  to  officers 
where  no  such  harsh  action  would  be  likely 
to  be  necessary,  still  our  judgment  is  not 
convinced.  The  latter  class  of  officers  in- 
cludes important  positions  of  public  as  well 
as  private  interests.  Time  would  naturally 
be  required  for  invest igrat ion,  deliberation, 
and  the  careful  application,  in  a  judicial 
way,  of  judcjment  to  proof,  in  case  of  exe- 
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cuting   the   powers   of   removal   aa  is  cus- 
tomarily required  in  the  exercise  of  such 
powers,  and  was  required,  quite  universally, 
at  the  time  of  the  adoption  of  the  statute 
as   to   important   officers.     For    those   the 
term  was  fixed:     "Be  removed  by  the  gov- 
ernor upon  satisfactory  proof."    We  cannot 
escape    the    conclusion    that    a     different 
method  of  executing  the  power  may  have 
been  intended  as  to  the  first  class  than  the 
second.     True,   it, is  the  governor,   in   the 
one  case,  as  a  tribunal  who  is  to  be  satis- 
fied in  any  event;  but  why  did  the  legisla- 
ture use  the  term  confining  the  opinion  spe- 
cifically to  the  governor  in  one  case,  and 
inferentially    in    the    other?     Does    it   not 
seem  that  their  purpose  was  to  distinguish 
between  mere  personal  opinion  in  the  for- 
mer, and  the  distinctly  judicial  or  tribunal 
opinion  in  the  latter?    Must  we  not  assume 
that  such  a  change  of  significant  words  had 
some  definite  purpose,  especially  in  case  of 
a  statute  carefully  prepared,  as  this  was,  by 
a   specialist,   and  adopted  without  change 
to  provide  a  comprehensive  system  dealing 
with  various  situations?     There  were  ten 
sections  in  all,  relating  to  the  subject  of 
removals,  the  same  number  as  in  the  New 
York   statute.     It  seems  that   the  legisla- 
ture attached  some  considerable  significance 
to   the    difference    in    phraseology    between 
the  two  sections.     At  least,  the  legal  pre- 
sumption that  one  section  was  enacted  in 
special   contemplation  of   its  being  supple- 
mented   by    common-law    requirements,    so 
that,  in  the  removal  proceedings,  a  record 
would  be  made  and  the  decision  would  be 
distinctly  that  of  a  quasi  judicial  tribunal, 
instead    of    a    personal    opinion,    is    much 
strengthened  by  the  peculiar  difference  in 
phraseology  between  the  two  sections.     In 
this  we  do  not  intend  to  decide  that  the 
common-law  feature  of  a  removal  procedure 
was  repealed, — even  as  to  the  first  class  of 
officers  dealt  with. 

The  result  of  our  study  of  the  statute 
which  has  been  told  in  the  foregoing,  'quite 
briefly,  considering  the  labor  put  upon  the 
question,  is  that  we  cannot  see  in  it  any 
implied  repeal  of  the  common-law  require- 
ment for  Brdministering  the  power  granted. 
If  we  could   indulge   in   the  premise  with 
which  the  learned  counsel  for  respondents 
started,  that  the  repeal  should  or  may  be 
found  if  it  be  fairly  inferable,  and  proceed 
to    the    end   uninfluenced   by   "effects   and 
consequences,"  the  rather  striking  difference 
between  the  two  sections,  and  the  dignity 
which  the  foundation  principles  of  the  com- 
mon law  and  of  the  Constitution  as  regards 
protection  of  property  and  personal  rights 
against    aggression    and    spoliation   should 
have,  must  have,   in  dealing  with  such  a 
subject,  we  might  discover  the  legislativt 
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intent  in  the  statute  which  the  learned 
counsel  so  ably  contended  for  in  the  printed 
argument  and  at  the  bar.  But  we  cannot 
start  or  proceed  along  a  process  of  reason- 
ing with  our  eyes  blinded  to  the  obstacles 
mentioned,  which,  in  the  whole,  very  clearly 
preserve  the  common-law  requirement,  re- 
specting the  execution  of  the  power  granted, 
as  part  and  parcel  of  the  statutes,  as  plain- 
ly as  if  incorporated  therein.  While,  be- 
cause of  the  importance  of  the  case  and  the 
earnestness  with  which  this  particular 
phase  of  it  was  pressed  upon  our  atten- 
tion, it  has  received  as  much  care  as  if  it 
were  really  an  original  matter,  it  is  not. 
The  result  reached  follows  elementary  prin- 
ciples laid  down  by  the  most  learned  writers 
after  long  judicial  experience.  For  ex- 
ample. Judge  Dillon  (2  Dill.  Mun.  Corp. 
5th  ed.  480) :  "The  proceeding  in  all 
cases  where  the  amotion  is  for  cause  is  ad- 
versary or  judicial  in  its  character,  and 
if  the  organic  law  of  the  corporation  is 
silent  as  to  the  mode  of  procedure,  the 
substantial  principles  of  the  conmion  law 
ts  to  proceedings  affecting  private  rights 
must  be  observed." 

VIII. 

Thus  we  have  seen  the  governor,  imder 
§  970,  Stat.,  is  a  quasi  judicial  tribunal, 
exercising  administrative  with  added  judi- 
cial functions,  and  his  acts  are,  to  a  cer- 
tain extent,  reviewable  by  the  courts  under 
"supervisory  control  power," — ^the  power  as 
to  circuit  courts  being  conferred  by  §  8,  art. 
7,  of  the  Constitution.  State  ex  rel.  Mil- 
waukee Medical  College  v.  Chittenden;  Peo- 
ple ex  rel.  New  York  v.  Nichols,  79  N.  Y. 
582.  An  officer  exercising  such  power  nec- 
essarily, as  we  have  seen,  acts  in  a  quasi 
judicial  capacity,  and  the  matter  of  proced- 
ure must  be  of  a  quasi  judicial  character, 
and  as  the  officer  is  an  inferior  tribunal, 
\B  such  he  must  be  amendable  to  the  court 
vhcn  acting  in  excess  of  the  jurisdiction 
fonferred.  As  other  courts  have  said,  it 
is  of  little  consequence  what  name  is  given 
to  the  power.  The  name  cannot  relieve  it 
of  its  essential  character.  Neither  this  nor 
any  of  the  numerous  authorities  go  further 
than  to  hold  that  excess  of  jurisdiction  is 
jurisdictional;  that  want  of  full  opportu- 
nity to  be  heard  according  to  settled  re- 
quirements for  the  protection  of  private 
rights  is  jurisdictional;  that  cause  for  re- 
moval within  those  prescribed  by  statute, 
irhere  it  covers  the  subject,  is  jurisdictional, 
imd  that  proof  to  establish  the  claim  is 
also  jurisdictional, — all  in  harmony  with 
the  decisions  of  this  court. 

To  preserve  logical  order  of  decision,  the 
scope  of  superintending  control  power  as 
regards  qpasi  judicial  tribunals  may  well 
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be  restated  here.  It  is  no  different  when  the 
governor  acts  as  the  tribunal  than  in  any 
other  case.  His  competency  to  exercise  the 
power  is  one  thing,  and  exercise  of  it  in 
a  particular  case  without  the  conditions 
precedent  thereto  is  another.  The  former 
is  legal,  while  the  latter  is  not.  Such  a 
tribunal  may  have  jurisdiction  of  certain 
subjects,  but  that  alone  does  not  give  com- 
petency to  act  in  any  particular  instance. 
There  must  be  jurisdiction  of  the  kind  of 
subject.  That,  in  general,  is  referable  to 
the  written  law.  There  must  also  be  juris- 
diction of  the  parties  and  the  particular 
matter,  obtained  as  provided  by  the  written 
law  in  case  of  provision  being  made  there- 
for therein,  otherwise  by  the  unwritten  law. 
Having  acquired  jurisdiction  in  the  particu- 
lar instance,  in  proceeding  to  and  inclusive 
of  the  finality,  the  tribunal  must  keep  with- 
in its  jurisdiction.  Full  exercise  of  the 
power  involves  application  of  honest  judg- 
ment— reasonably  fair  human  judgment — to 
the  situation  in  hand  to  and  inclusive  of 
the  close.  No  one  with  competency  to  act 
can  properly  do  so  in  an  arbitrary,  unrea- 
sonable manner,  or  beyond  the  scope  of  the 
authority.  Action  within  the  power  is  exer- 
cise of  legal  discretion.  Action  outside  of 
it  is  not  exercise  of  such  discretion  as  the 
law  permits,  but  is  abuse  of  it.  In  the 
former  field,  errors,  regardless  of  how  nu- 
merous, are  merely  judicial,  and  not  the 
subject  of  review  before  any  court.  In  the 
latter  field,  errors  are  jurisdictional,  the 
acts  those  of  usurpation,  and  result  void, 
— subject  to  be  challenged  directly  as  such 
by  writ  of  certiorari  or  any  other  proper 
judicial  instrumentality,  or  treated  as  void, 
collaterally.  It  forms  no  bar  to  the  object 
of  a  proceeding  either  by  way  of  attack  or 
defense. 

Thus  the  proceedings  of  our  quasi  judi- 
cial tribunals  are  liubject  to  the  superin- 
tending control  judicial  power,  which  ex- 
tends to  preventing  usurpation,  coercing 
activity  without  acting  upon  the  judgment 
as  to  how  to  act,  keeping  the  tribunal  with- 
in its  jurisdiction,  and  correcting  excesses  of 
it.  This  broad  field  of  activity,  as  is  ap- 
parent, does  not  invade  at  all  the  doctrine 
that  the  discretionary  acts  of  such  a  tribu- 
nal are  not  the  subject  of  judicial  review. 
There  can  be  no  discretionary  acts  except 
within  the  discretionary  field.  The  extent 
of  it  is  overstepped  when  the  boundary  of 
jurisdiction  is  passed.  Entrance  there  is 
into  a  forbidden  field,  and  all  acts  therein 
are,  as  indicated,  violations  of  law  and 
void. 

The  doctrine  stated  is  elementary,  though 
its  emphatic  restatement  at  this  time,  and 
even  reiterations  of  it  for  purpose  of  em- 
phasis, seem  appropriate  to  the  cate  under 
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thoritj,  8o  far  as  thej  are  consistent  with 
constitutional  limitations.  It  excludes  all 
mere  arbitrary  dealings  with  persons  or 
property.  It  excludes  all  interference  not 
according  to  the  established  principles  of 
justice,  one  of  the  most  worthy  of  them 
being  the  right  and  opportunity  for  a  hear- 
ing, to  meet  opposing  evidence  and  oppose 
with  evidence,  according  to  the  established 
principles  of  fair  investigation  to  determine 
the  justice  of  the  case,  before  judgment  af- 
fecting personal  or  property  rights  shall  be 
pronounced." 

The  foregoing  only  puts  in  another  form 
the  idea  as  phrased  by  the  most  eminent-  of 
our  elementary  expounders  of  the  Constitu- 
tion as  to  the  scope  of  the  constitutional 
guaranties.  At  §§  1928  and  1950,  Story 
on  the  Constitution,  5th  cd.  it  is  said: 
Due  process  of  law  "covers  every  right  to 
which  a  member  of  the  body  politic  is  en- 
titled under  the  law.  The  limbs  are  equally 
protected  with  the  life,  the  right  to  the  pur- 
suit of  happiness  in  any  legitimate  calling 
or  occupation  is  as  much  guaranteed  as  the 
right  to  go  at  large  and  move  about  from 
place  to  place.  .  .  .  The  word  'liberty* 
.  .  .  implies  the  opposite  of  all  those 
things  which,  besides  the  deprivation  of  life 
and  property,  were  forbidden  by  the  Great 
Charter.  .  .  .  None  ...  [of  our  lib- 
erties] are  to  be  taken  away  except  in  ac-. 
cordance  with  established  principles;  none 
can  be  forfeited  except  upon  the  finding  of 
legal  cause  after  due  hearing." 

It  would  seem  that  what  was  said  by  the 
court  in  the  Chittenden  Case  should  be  con- 
sidered a  sufficient  answer  to  any  contention 
which  is  or  could  be  now  made,  that  the 
right  to  a  public  office,  whether  considered 
as  property  in  the  technical  sense,  or  merely 
in  the  broader  sense  of  a  thing  of  value  to 
the  possessor,  or  just  a  right  which  the  pos- 
sessor is  at  liberty  to  possess  and  which  is 
promotive  of  his  legitimate  desires  and  his 
happiness, — ^a  right  not  within  the  field  of 
property  at  all, — is  under  the  protecting 
guaranty  of  the  Constitution. 

From  the  foregoing  it  will  be  seen  that 
we  must  distinguish  between  an  office  held 
subject  to  summary  right  of  removal  for 
cause  satisfactory  to  the  removal  officer 
or  tribunal,  and  an  office  having  the  inci- 
dents of  a  fixed  term,  but  subject  to  be 
terminated  for  due  cause,  or  some  particular 
cause,  required  to  be  established  by  proof. 
Due  process  of  law  in  the  one  case  may  not 
require  a  common-law  hearing,  while  it  does 
in  the  other;  that  being  supposed  to  have 
been  in  contemplation  of  the  lawmaking 
power  as  an  absolute  requirement  of  the 
common  law.  and  to  be  regarded  as  read  in- 
to the  statutes,  in  the  absence  of  any  ex- 
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press   indication  to  the   contrary  or  some- 
thing equivalent  thereto. 

The  distinction  mentioned  is  noted  by  all 
the  text  writers.  For  example:  **The  gen- 
eral rule  is  that  where  a  definite  term  of 
office  is  not  fixed  by  law,  the  officer  or  of- 
ficers by  whom  a  person  was  appointed  to  a 
particular  office  may  remove  him  at  pleat^- 
ure,  and  without  notice,  charges,  or  reasons 
assigned.  .  .  .  It  is  conceded,  in  all  the 
cases,  that  where  a  fixed  term  is  assigned 
to  the  office,  the  appointing  power  has  no 
absolute  power  of  removal."  Throop,  Pub. 
Off.  §  354.  At  common  law  in  all  cases 
except  where  an  office  is  held  absolutely  at 
pleasure,  "an  officer  could  be  removed  only 
for  cause  and  after  a  hearing."  Throop, 
Pub.  Off.  §  362.  "In  this  country,  the  rule 
is  that  where  an  officer  holds  his  office  for 
a  certain  number  of  years,  'if  he  shall  so 
long  behave  himself  well,'  he  cannot  be  re- 
moved, even  for  misbehavior,  without  notice 
and  a  hearing.  So  where  he  is  appointed 
for  a  fixed  term,  and  removable  only  for 
cause,  he  can  be  removed  only  upon  charges, 
notice,  and  an  opportunity  to  be  heard," 
Throop,  Pub.  Off.  §  364.  To  the  same  ef- 
fect are  Dill.  Mun.  Corp.  4th  ed.  §  473; 
Mechem,  Pub.  Off.  §  454. 

One  might  call  the  roll  of  all  the  highest 
courts  of  the  country  which  have  dealt  with 
the  subject  in  support  of  the  foregoing.  It 
is  no  exaggeration  to  say,  as  was  said  at 
the  bar,  that  there  is  practical  unanimity  in 
the  adjudications  in  this  country  in  respect 
to  the  matter,  that  courts  which  started 
wrong  have  retraced  their  steps  and  taken  a 
position  in  harmony  with  courts  in  general, 
and  that  the  instances  now  and  then  where 
a  court  still  stands  in  opposition  are  incon- 
sequential,— so  much  that  way  as  not  to  be 
entitled  to  any  consideration  whatever. 
Counsel  for  appellant  have  cited  to  our  at- 
tention a  large  number  of  well-selected  judi- 
cial authorities,  a  few  of  which,  and  some 
others,  we  will  incorporate  herein.  People 
ex  rel.  Schumann  v.  McCartney,  34  App.  Div. 
19.  53  N.  Y.  Supp.  1047;  Murdock  v.  Phil- 
lips Academy,  12  Pick.  244;  United  States 
ex  rel.  Turner  v.  Fisher,  222  U.  S.  204,  56  L. 
ed.  165,  32  Sup.  Ct.  Rep.  37;  People  ex  rel. 
Jordan  v.  Martin,  152  N.  Y.  311,  46  N.  E. 
484;  People  ex  rel.  Kasschau  v.  Police 
Comrs.  155  N.  Y.  40,  49  N.  E.  257;  Hall- 
gren  v.  Campbell,  82  Mich.  255,  9  L.R.A.  408, 

21  Am.  St.  Rep.  557,  46  N.  W.  381 ;  People 
ex  rel.  Metevier  v.  Therrien,  80  Mich.  187, 
45  N.  W.  78 ;  Speed  v.  Detroit,  98  Mich.  360, 

22  L.R«A.  842,  39  Am.  St.  Rep.  555,  67  N. 
W.  406:  Field  v.  Com.  32  Pa.  478;  Com.  v. 
Slifer,  25  Pa.  23,  64  Am.  Dec.  680;  Page  v. 
Hardin,  8  B.  Mon.  648;  State  ex  rel.  Deni- 
son  V.  St.  Louis,  90  Mo.  19,  1  S.  W.  757; 
State  ex  rel.  Withers  v.  Stonesteet,  99  Mo. 
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361,  12  S.  W.  895;  People  ex  rel.  New  York 
V.  Nichols,  79  N.  Y.  682;  Bergen  v.  Powell, 
94  N.  Y.  591;  Willard'a  Appeal,  4  R.  I.  595; 
State  ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio 
St.  98,  5  N.  E.  228;  State  ex  rel.  Atty.  Gen. 
V.  Hoglan,  64  Ohio  St.  532,  60  N.  E.  627; 
Collins  V.  Tracy,  36  Tex.  546;  State  ex  rel. 
Reid  V.  Walbridge,  119  Mo.  383,  41  Am.  St. 
Rep.  663,  24  S.  W.  457;  Biggs  v.  McBride, 
17  Or.  640,  6  L.R.A.  115,  21  Pac.  878;  Ken- 
nard  y.  Louisiana,  92  U.  S.  480,  23  L.  ed. 
478;  Foster  v.  Kansas,  112  U.  S.  201,  28  L. 
ed.  629,  5  Sup.  Ct.  Rep.  8,  97;  Ex  parte  Hen- 
nen,  13  Pet.  230,  10  L.  ed.  138;  Chase  v. 
Hathaway,  14  Mass.  222;  Meade  y.  Deputy 
Marshal,  1  Brocfc  324,  Fed.  Gas.  No.  9,372; 
State  T.  Donovan,  89  Me.  448,  36  Atl.  982; 
Ham  T.  Board  of  Police,  142  Mass.  90,  7  N. 
E.  540;  Cull  y.  Wheltle,  114  Md.  58,  78  Atl. 
820;  Townsend  v.  Sauk  Centre,  71  Minn. 
379,  74  N.  W.  150;  State  ex  rel.  Caldwell  y. 
Wilson,  121  N.  C.  425,  28  S.  E.  654;  Mc- 
Cully  V.  State,  102  Tenn.  509,  46  L.R.A.  567, 
53  S.  W.  134;  McDowell  v.  Burnett,  92  S.  C. 
469,  75  S.  E.  873;  Dullam  v.  Willson,  63 
Mich.  392,  19  N.  W.  112,  51  Am.  Rep.  128. 

For  the  better  appreciation  of  the  cited 
cases  we  will  quote  from  a  few  of  them. 

In  Page  v.  Hardin,  while  the  power  of 
removal  was  held  exercisable  by  the  gover- 
nor, it  was  nevertheless  said  that  the  pro- 
ceedings, in  conformity  with  fundamental 
principles  of  justice,  were  required  to  be 
judicial  in  their  general  characteristics.  ''We 
shall  not,"  said  the  court,  "argue  to  prove 
that  in  a  government  of  laws  a  conviction 
whereby  an  individual  may  be  deprived  of 
valuable  rights  and  interests,  and  may, 
moreover,  be  seriously  affected  in  his  good 
fame  and  standing,  implies  a  charge  and 
trial  .  .  .  with  the  opportunity  of  de- 
fense and  proof.  .  .  .  Such  a  proceeding 
for  the  ascertainment  of  fact  and  law,  in- 
volving legal  right,  and  resulting  in  a  de- 
cision which  may  terminate  the  right,  is  es- 
sentially judicial,  and  has  been  so  considered 
here  and  elsewhere." 

This  language,  spoken  for  the  court  in 
State  ex  rel.  Reid  v.  Walbridge,  is  particu- 
larly applicable  here:  "In  the  case  pre- 
sented, the  power  to  remove  the  officer  is 
'for  cause,'  and  no  notice  is  mentioned  as 
requisite  to  be  given  to  the  officer  to  be 
proceeded  against.  But  the  law,  in  accord- 
ance with  the  principles  of  justice, — prin- 
ciples which  are  fundamental  and  eternal, — 
will  require  that  notice  be  given  before 
any  person  be  passed  upon,  either  in  per- 
son or  estate  or  any  other  matter  or  thing 
to  which  he  is  entitled.  And  though  the 
statutes  do  not  in  terms  require  notice, 
the  law  will  imply  that  notice  was  intended. 
.  .  .  And  what  the  law  will  imply  is 
as  much  part  and  parcel  of  a  legislative 
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enactment  as  though  set  forth  in  terms. 
.  .  .  Notice  in  this  case  .  .  .  had 
been  given  and  charges  preferred,  and  this 
court,  following  the  authorities  elsewhere, 
has  decided  that  even  where  the  removal  is 
*for  cause,'  that  still  notice  must  be  given. 
.  .  .  But  ...  if  an  officer  be  re- 
moved, it  belongs  to  the  courts  to  determine 
the  sufficiency  of  the  cause  alleged." 

Further  on  the  same  subject  from  People 
ex  rel.  Schumann  v.  McCartney,  quoting 
from  People  ex  rel.  Kasschau  v.  Police 
Comrs.:  "The  relator  .  .  .  was  not  sub- 
ject to  removal  except  for  some  legal  cause, 
to  be  ascertained  and  adjudged  as  matter 
of  fact  upon  a  hearing.  .  .  .  The  pro- 
ceeding was  judicial  in  character,  and  hence 
the  tribunal  before  which  the  investigation 
was  had  could  not  dispense  with  the  usual 
form  of  procedure.  .  .  .  When  a  party 
is  protected  in  the  enjoyment  of  a  public 
office  .  .  .  from  removal  except  for 
cause  to  be  ascertained  and  adjudged  upon 
a  hearing  of  a  judicial  nature,  and  it  ap- 
pears that  he  has  been  removed  without  any 
proof  of  the  necessary  facts  upon  oath,  the 
determination  ...  is  clearly  erroneous 
as  matter  of  law." 

And  the  court  further  said  for  the  par- 
ticular case:  "The  relator  cannot  be  de- 
prived of  his  position  upon  evidence  satis: 
factory  to  the  commissioner,  unless  that 
evidence  is  procured  in  the  course  of  a  ju- 
dicial investigation,  where  the  relator  has 
been  informed  of  the  charge  against  him, 
and  has  had  an  opportunity  of  examining 
the  witnesses  against  him,  and  of  presenting 
evidence  in  his  own  behalf.  On  the  hearing, 
at  which  the  'evidence  satisfactory'  to  the 
commissioner  was  elicited,  .  .  .  the  en- 
tire proceeding  was  a  mere  mockery  of  jus- 
tice." 

The  following  from  Field  v.  Com.  is  pe- 
culiarly applicable:  The  court  differentiated 
between  Ex  parte  Hennen,  13  Pet.  230,  10 
Ti.  ed.  138,  where  the  circumstances  did  not 
exist  as  in  this  case,  and  those  where  such 
circumstances  do  characterize  the  subject, 
and  observed  as  to  the  latter  by  quoting  the 
language  of  Lord  Campbell  in  Re  Poole 
(Reg.  V.  Archbishop  of  Canterbury,  28  L.  J. 
Q.  B.  N.  S.  154),  then  said  to  be  a  late 
English  case:  "There  could  be  no  doubt  his 
grace  had  acted  most  conscientiously,  but 
.  .  .  he  had  taken  an  erroneous  view  of 
the  subject.  ...  He  was  bound  to  hear 
the  appeal,  and  he  had  not  heard  it.  It 
was  one  of  the  first  principles  of  natural 
justice  that  no  man  should  be  convicted 
without  first  being  heard.  .  .  .  That 
had  been  the  uniform  principle  on  which 
this  court,  from  the  most  ancient  times,  had 
acted;  and  he  recollected  hearing  a  very 
aged  judge  once  say,  and  not  jrrcverently, 
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that  the  Almighty  and  Omniscient  Being 
would  not  condemn  our  first  parents  with- 
out their  being  heard.    32  L.  T.  127." 

The  following  is  from  the  opinion  of  Jus- 
tice Campbell  in  Dullam  v.  Willson,  53 
Mich.  409,  414,  51  Am.  Rep.  128,  19  N.  W. 
120,  123:  "The  action  of  all  persons,  official 
or  private,  which  is  in  violation  of  consti- 
tutional rights,  is  simply  null  and  void,  and 
usually  needs  no  reversal.  •  .  .  The 
fact,  then,  that  the  statute  and  the  Consti- 
tution, in  giving  the  governor  power  to  re- 
move, prescribe  no  methods  of  examination, 
can  in  no  way  relieve  him  from  the  necessity 
— even  if  he  is  to  pass  personally  on  the 
facts — of  having  specific  charges  of  miscon- 
duct communicated  to  the  officer,  and  estab- 
lished by  proof,  with  full  opportunity  to  the 
respondent  to  examine  and  cross-examine 
witnesses,  and  be  heard  on  the  facts  and  the 
law." 

In  People  ex  rel.  Metevier  v.  Therrien,  the 
point  was  urged  upon  the  attention  of  the 
court,  as  in  this  case,  that  the  act  of  the 
governor  could  not  be  inquired  into,  and  the 
court  replied:  "The  governor  cannot  fore- 
close the  right  of  the  courts  to  preserve  to 
such  officers  their  constitutional  rights. 
.  .  .  The  right  to  hold  this  office  is  just 
as  sacred  in  the  eyes  of  the  law  to  Metevier 
as  the  right  to  hold  the  property  he  has 
earned.  It  is  a  property  right,  and  one  of 
which  he  can  only  be  devested  by  a  strict 
conformity  to  the  statute."  In  other  words, 
as  the  court  said,  by  due  process  of  law. 

We  have  thus  quoted  at  much  length 
from  authorities  elsewhere,  because  our  own 
court  has.  not  dealt  with  the  subject  under 
discussion  very  frequently,  and  not,  perhaps, 
significantly,  except  as  to  the  requisite  in 
general  of  due  process  of  law  in  order  to 
deprive  anyone  of  any  valuable  right,  and 
that  due  process  of  law  requires  a  common- 
law  hearing,  in  the  absence  of  a  statute  ex- 
pressly or  by  necessary  inference  providing 
to  the  contrary,  and  that,  it  seems,  was  an 
emphatically  declared  in  State  ex  rel.  Mil- 
waukee Medical  College  v.  Chittenden,  as 
anywhere  in  the  books.  The  early  declara- 
tion on  the  subject  by  Dixon,  Ch.  J.,  in 
Seifert  v.  Brooks,  34  Wis.  443,  may  well  be 
added:  ''That  every  man  is  entitled  to  his 
day  in  court,  and  must  have  it,  and  cannot 
be  affected  in  his  person  or  his  property  un- 
heard or  without  the  privilege  secured  to 
him  of  appearing  or  being  represented  in  his 
own  defense,  if  he  so  desires,  is  a  maxim  the 
force  and  importance  of  which  every  good 
lawyer  appreciates,  and  one  which  no  court 
ever  surrenders." 

Since  some  confusion  has  arisen,  as  be- 
fore indicated,  respecting  whether  a  pro- 
ceeding of  the  nature  of  that  under  consid- 
eration is  judicial  or  administrative  in  char- 
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acter,  all  referable,  it  seems,  to  the  remark 
in  State  ex  rel.  Starkweather  v.  Superior, 
and  repeated  in  State  ex  rel.  Wagner  v. 
Dahl,  140  Wis.  301,  122  N.  W.  748,  and 
supposed  by  counsel  for  respondents  to  be 
applicable  to  this  case,  that  the  power  is  not 
judicial,  but  on  the  contrary  is  administra- 
tive, though  required  to  be  exercised  in  a  ju- 
dicial manner,  we  will  give  some  further  at- 
tention thereto,  though,  as  said  before,  and 
must  clearly  appear  upon  principle  and  au- 
thority heretofore  cited,  it  is  essentially  ju- 
dicial, wanting  only  the  circumstance  of  be- 
ing exercisable  by  a  court,  and  the  different 
terms  are  merely  different  methods  of  de- 
scribing the  same  thing.  The  better  term  t-o 
use  is  quasi  judicial.  That  accurately  de- 
scribes the  power.  A  brief  review  of  the 
adjudications  in  this  court  will  leave  no 
room  for  doubt  as  to  its  judicial  character, 
or  but  that  the  idea  pressed  upon  us  that 
it  is  administrative,  so  far  as  affecting  the 
right  of  a  common-law  hearing  under  the  re- 
moval statutes,  is  quite  illogical.  It  is  un- 
fortunate that  the  various  terms,  judicial, 
quasi  judicial,  administrative,  and  admin- 
istrative judicially  exercised,  have  been 
used  in  some  decisions  while  speaking  about 
one  and  the  same  thing.  Our  own  decisions 
are  to  the  effect  that  any  person  or  board 
required  to  determine  any  matter  in  public 
affairs  requiring  investigation,  findings  of 
fact  upon  proof,  and  the  application  of  legal 
principles  thereto,  if  not  acting  as  a  court, 
is  acting  as  a  tribunal  in  the  exercise  of 
quasi  judicial  power,  the  result  being  re- 
viewable by  the  court  as  to  all  jurisdictional 
questions. 

In  State  ex  rel.  Gill  v.  Watertown,  9  Wis. 
254,  the  power  of  removal  for  due  cause 
was  held  to  require  due  cause  in  some  rea- 
sonable view  in  the  judgment  of  the  court; 
that  what  constitutes  due  cause,  in  the  ul- 
timate analysis,  is  purely  a  judicial  question. 
There,  as  here,  counsel,  to  support  the  con- 
trary, relied  on  Atty.  Gen.  ex  rel.  Taylor  v. 
Brown,  1  Wis.  513,  in  respect  to  the  power 
exercised  under  the  law  respecting  removals 
for  cause,  being  so  far  removed  from  judi- 
cial character  that  the  result  was  not  re- 
viewable by  the  courts.  It  was  replied 
thereto  that,  within  its  jurisdiction,  a  re- 
moval body,  competent  to  act  for  d^e  cause, 
cannot  be  interfered  with  by  the  courts,  but 
that  what  constitutes  due  cause  is  a  judi- 
cial question;  that  to  assign  a  cause  and 
pronounce  upon  its  existence  is  one  thing, 
and  whether  the  assigned  cause  answers  to 
the  call  for  due  cause  is  wholly  a  legal  ques- 
tion, to  be  determined,  in  the  last  analysis, 
by  the  courts;  that  the  initial  tribunal  can- 
not make  a^  innocent  matter  due  cause  by 
assigning  it  as  such.  There  was  the  clear- 
est of  indication  that  a  removal  tribunal 
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required  to  exercifle  discretion  possesses  ju- 
dicial power  in  a  proper  sense,  and  that  its 
determination  as  to  all  jurisdictional  ques- 
tions is  a  subject  for  review  under  the 
superintending  control  power  of  the  courts. 

In  Randall  v.  State,  16  Wis.  340,  342,  the 
court  was  more  emphatic.  Exercise  of  the 
governor's  removal  power  was  said  to  re- 
quire him  to  act  "in  a  judicial  capacity," — 
to  "inquire  into  the  truth  of  the  charges, 
and  examine  into  and  weigh  the  effect  of 
testimony.  If  the  charges  are  sustained  by 
satisfactory  testimony,  he  can  remove  the 
delinquent  officer  and  appoint  another  in 
his  stead." 

In  Larkin  ▼.  Noonan,  19  Wis.  82,  the 
court  was  still  more  emphatic,  holding  that 
the  removal  power  of  the  governor  is  anal- 
ogous to  that  exercised  by  a  court  in  the 
trial  of  a  case.  "He  is  required,"  said  the 
court,  "to  furnish  the  accused  with  a  copy 
of  the  charges  made  against  him,  and  give 
him  an  opportunity  of  being  heard  in  his 
defense."  True,  in  the  particular  case,  a 
hearing  was-  required  by  statute,  but,  as 
we  have  seen,  and  shall  further  see,  that, 
by  necessary  implication,  is  written  into 
every  power  of  removal  for  cause  which 
is  required  to  be  established  by  proof,  es- 
pecially in  case  of  the  office  being  for  a 
fixed  term.  "This,"  continued  the  court, 
"involves  as  a  consequence  a  trial, — a  le- 
gal"  investigation  into  the  truth  of  the 
charges.  Witnesses  may  be  subpoenaed, 
.  «  .  sworn,  and  examined.  Testimony 
must  be  taken,  weighed,  and  considered. 
And  although  the  proceeding  is  summary, 
and  no  trial  by  jury  allowed,  yet  it  con- 
forms in  important  particulars  to  proceed- 
ings in  judicial  tribunals.  If  the  charges 
are  sustained  by  satisfactory  testimony, 
the  governor  may  remove  the  delinquent  of- 
ficer. If  the  charges  are  not  proven,  the 
oflScer  must  be  acquitted.  Hence,  in  the 
hearing  of  causes  of  this  nature,  the  gover- 
nor acts  in  a  quasi  judicial  capacity, 
.  .  .  and  the  proceeding  is  analogous,  in 
its  most-  essential  features,  to  a  judicial 
hearing  and  investigation." 

In  State  ex  rel.  Getchel  v.  Bradish,  95 
Wis.  205,  37  L.RA.  289,  70  N.  W.  172,  the 
court  further  advanced, — stepping,  perhaps, 
beyond  safe  boundaries,  in  holding  a  quasi 
judicial  body  to  have  such  characteristics 
of  a  court  that  what  would  disqualify  a 
judge  to  preside  in  the  latter,  and  render  a 
judgment  void  rendered  therein,  if  it  did, 
would  have  the  same  effect  in  case  of  a 
participant  in  a  quasi  judicial  hearing, — ap- 
plying that  to  a  judgment  forfeiting  a  priv- 
ilege, and  distinguishing  the  case  from  State 
ex  rel.  Starkweather  v.  Superior.  Thereafter 
it  became  necessary  to  limit  that  decision 
in  order  to  produce  harmony  with  the  * 
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Starkweather  Case.  Wood  v.  Chamber  of 
Commerce,  119  Wis.  367,  96  N.  W.  835; 
State  ex  rel.  Cook  v.  Houser,  122  Wis.  534, 
100  N.  W.  964.  In  doing  so  there  was  no 
attempt  to  limit  it  as  regards  the  prin- 
ciple of  Larkin  v.  Noonan,  and,  of  course, 
no  thought  in  any  of  the  cases  to  change 
it. 

So  it  is  plain  that  the  power  of  removal 
under  §  970,  stat.,  is  judicial  in  character; 
it  is  of  the  same  nature  as  the  power 
called  by  the  Michigan  court  in  Dullam  v. 
Willson  "judicial,"  and  it  is  misleading  to 
differentiate  between  the  term  "judicial  pow- 
er" and  ''administrative  power  judicially  ex- 
ercised," they  mean  the  same  thing  as  ap- 
plied to  proceedings  of  the  nature  of  those 
UDder  consideration.  To  the  same  general 
effect  are  Gaertner  v.  Fond  du  Lac,  34  Wis. 
497;  Oshkosh  v.  State,  59  Wis.  425,  18  N. 
W.  324,  and  many  other  cases  decided  by 
this  court,  to  which  reference  might  be 
made. 

VIb. 

Before  proceeding  to  the  last  vital  ques- 
tion involved  in  the  resubmission,  we  will 
recur  to  the  subject  of  whether  the  right  to 
an  office  once  obtained,  with  its  honors  and 
emoluments,  is  property  in  the  constitution- 
al sense.  That  is  not  essential  to  the  solu- 
tion of  the  final  result,  as  we  have  seen, 
but  it  has  been  much  argued  both  to  sup- 
port the  idea  that  the  due  process  of  law 
feature  of  the  Constitution  does  not  in- 
clude it,  and  the  idea  that  removal  pro- 
ceedings are  not  judicial.  The  case  might 
turn  on  those  contentions  if  they  were  sus- 
tained. So  it  is  manifestly  appropriate, 
even  though  not  necessary,  to  discuss  the 
matter.  Whenever,  conceding  for  the  case 
the  result  upon  one  proposition  is  not 
efficient,  there  is  another  thought  to  be 
decisive,  and  it  is  suggested  for  considera- 
tion, then  its  solution  is  legitimate  and 
often  advisable,  though  not  necessary. 
Dodge  V.  Williams,  46  Wis.  70,  1  N.  W.  92, 
50  N.  W.  1103,  may  be  mentioned  as  a 
good  illustration.  There  the  last  of  four 
alternatives  has  become,  I  venture  the  opin- 
ion, in  the  course  of  time,  the  most  im- 
portant of  all,  although  it  was  long  treated 
as  mere  obiter, 

I  marvel  that,  after  the  extraordinary 
pains  taken  by  the  fathers  of  our  system  to 
make  its  principles  so  broad  as  to  encom- 
pass in  its  protecting  folds  every  right  of 
every  character  essential  to  or  promotive  of 
human  liberty  and  happiness,  there  should 
be  any  attempt  to  narrow  it  by  construc- 
tion, instead  of  viewing  them  in  the  broad 
spirit  which  led  to  the  Constitution.  As 
said  by  commentators,  it  was  not  supposed, 
in  the  beginning,  that  anything  in  the  na- 
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the  .  legal  consequences.  The  moment  it 
shall  be  established  that  either  of  the  other 
departments  is  independent  of  the  judiciary 
in  that  field,  the  guard  which'  the  people 
placed  in  the  Constitution  to  conserve  pri- 
vate rights  will  have  been  broken  down, 
and  the  pathway  for  usurpation  will  be 
open  and  plain.  We  entertain  no  thought 
that  the  governor  had  any  purpose  to  tIo- 
late  the  law.  He  is  human,  and  so  is  liable 
to  err.  Error  often  occurs,  as  we  think 
it  did  here,  without  consciousness  of  any 
ulterior  influence,  and  yet  some  strong 
feeling  springing  from  provocation,  may 
so  have  had  the  field  as  to  subvert  the  judg- 
ment. 

To  recapitulate  the  points  in  this  opin- 
ion: 

The  governor  within  the  scope  of  his 
authority  is  independent  of  the  judicial 
department  of  the  state.  He  can  neither  be 
compelled  to  act  or  not  to  act,  nor  his  act 
called  in  question. 

If  the  governor  acts  beyond  the  scope  of 
his  authority  and  violates  private  rights, 
the  injured  party  may  appeal  to  the  courts 
for  redress,  and  be  entitled  thereto  regard- 
less of^the  official  status  of  the  wrongdoer, 
though  such  status  may  have  much  to  do 
with,  the  manner  of  redress. 

The  courts,  except  in  some  extreme  cases 
of  hardship  not  admitting  of  any  other  rem- 
edy, will  not  act  coercively  in  respect  to  the 
governor;  that  not  from  want  of  power,  but 
on  grounds  of  public  policy. 

The  public  policy  which  shields  the  gov- 
ernor from  judicial  coercion,  except  in  dire 
necessity,  does  not  apply  to  his  agents, 
though  the  court  will  not,  from  the  same 
policy,  act  then  coercively  to  restrain  the 
vitalization  of  the  executive  will,  unless 
there  is  some  clearly  contrary  to  law  ap- 
parent necessity  therefor. 

If  a  person  takes  office  by  lawful  means, 
and  remains  therein  in  good  faith  believing 
that  he  has  de  jure  right  to  do  so,  and  his 
possession  is  characterized  by  all  the  usual 
appearances  of  right,  he  has  color  of  au- 
thority, and  has  (26  facto  status  until  the 
end  of  his  term  and  some  other  has  been 
duly  declared  successor  to  him  in  the  partic- 
ular office. 

A  person  in  possession,  under  the  circum- 
stances before  stated,  does  not  lose  his 
de  f<icto  status  before  the  end  of  the  term 
for  which  he  was  elected  or  appointed,  by 
reason  of  the  formal,  premature,  adverse 
termination  thereof,  and  the  appointment 
or  election  of  a  successor,  so  long  as  he  re- 
mains in  possession,  doing  business  as  be- 
fore, in  good  faith  and  upon  reasonable 
ground  challenging  the  validity  of  interfer- 
ence. 

Subject  to  the  exception  suggested,  a  per- 
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son  in  good  faith  possession  of  a  public  of- 
fice, and  to  all  appearances  entitled  thereto 
de  jure,  is  at  least  a  de  facto  officer. 

If  a  person  has  possession  of  an  office  and 
is  entitled  thereto  de  jure  or  de  facto,  or 
there  is  a  fair  question  as  to  whether  he  h»» 
not,  at  least,  the  latter  status,  he  is  entitled 
to  protection  by  injunction  against  being 
dispossessed  by  violent  and  unlawful  means. 

The  remedy  by  action  for  injunction  may 
be  used  in  the  circumstances  stated  in  the 
foregoing,  though  there  be  no  action  pend- 
ing to  try  the  title  to  the  office,  and  the 
only  purpose  is  to  preserve  the  existing  con- 
dition of  things  until  the  adverse  claimant 
shall  have  established  his  right  by  legal 
means. 

A  controversy  between  rival  claimants  for 
an  office,  as  to  which  has  the  title,  is  not  a 
proper  primary  subject-matter  for  equitable 
interference,  but  the  right  to  immunity 
from  being  dispossessed  by  violent  and  un- 
lawful methods  is  such  a  subject-matter. 

Though  an  equitable  action  will  not  lie  to 
try  title  to  an  office,  where  the  question  of 
title  is  incidental  and  germane  to  some 
proper  subject-matter  of  primary  interfer- 
ence in  equity,  the  incidental  matter  may 
be  litigated  to  effect,  under  the  rule  that  a 
court  of  equity  having  jurisdiction  of  the 
parties  and  a  proper  primary  subject- mat- 
ter for  a  legitimate  purpose  may  retain  jur- 
isdiction to  do  full  justice  between  the  par- 
ties, including  all  the  incidental  germane 
matters,  and  even,  when  the  action  is 
grounded  in  good  faith  at  the  start,  if  the 
primary  subject-matter  entirely  drops  out 
for  failure  of  proof. 

Where  the  poWer  of  summary  removal 
from  public  office  exists,  the  officer  clothed 
with  the  power  may  execute  it  without  ju- 
dicial interference  before  or  after.  Where 
a  person  holds  a  public  office  ad  libitum 
purely,  he  may  be  removed  at  the  pleasure 
of  the  officer  having  the  power  of  removal. 
Where  the  power  of  summary  removal  is 
expressly  or  by  necessary  inference  con- 
ferred by  statute,  the  removal  may  uccur 
without  hearing  except  such  as  the  statute 
expressly  requires.  Where  a  person  holds 
office  for  a  term  fixed  by  law,  but  is  sub- 
ject to  removal  for  cause,  or  a  particular 
cause,  unless  the  written  law  expressly  or 
by  necessary  implication  provides  to  the 
contrary,  the  power  of  removal  must  be  ex- 
ercised upon  charges  satisfying  the  calls  of 
the  statute,  reasonable  notice  of  the  charges 
and  the  time  when  the  hearing  will  be  had 
in  respect  thereto,  reasonable  opportunity 
to  be  heard  in  person,  by  counsel,  and  by 
witnesses,  to  meet  the  adverse  witnesses, 
hear  their  testimony  and  cross-examine 
them,  and  know  all  of,  and  have  opportun- 
ity to  meet,  the  proofs  to  be  considered,— 
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in  short,  a  hearing  after  the  manner  for 
fair  judicial  investigation  and  determina- 
tion accordingly. 

The  right  to  hold  and  enjoy  a  public  of- 
fice is  of  pecuniary  value,  and  in  a  broad 
sense  is  a  property  right  and  matter  of  per- 
sonal liberty  within  the  protection  of  the 
declared  purpose  of  the  Constitution,  within 
article  5  and  §  1,  art.  14,  of  the  Amend- 
ments to  the  Federal  Constitution. 

Due  process  of  law,  within  the  constitu- 
tional guaranties,  limits  the  exercise  of  the 
power  of  removal  to  those  proceedings  ex- 
pressly provided  by  statute,  or,  where  none 
are  so  provided,  to  the  methods  which  by  the 
common  law  are  required  according  to  estab- 
lished principles  of  natural  justice. 

Whether  the  governor,  exercising  the  pow- 
er of  removal,  acquired  jurisdiction  to  act, 
and  proceeded  to  a  finality  without  excess  of 
jurisdiction,  may  be  inquired  into  whenever 
the  result  is  called  in  question  collaterally 
or  directly. 

In  exercising  the  power  of  removal  for 
cause  and  upon  notice  and  hearing,  the  gov- 
ernor acts  as  a  tribunal,  ar  I,  the  same  as 
any  other  inferior  body  exercising  quasi  ju- 
dicial authority,  his  act  may  be  reviewed, 
under  the  supervisory  control  power  of  the 
court,  for  jurisdictional  error  whenever  the 
same  comes  in  question  directly  or  collater- 
ally. 

Whatever  a  quasi  judicial  tribunal  does 
within  its  jurisdiction,  regardless  of  the 
mere  judicial  error  committed,  is  final,  but 
any  material  excess  is  jurisdictional,  and 
renders  the  result  void. 

An  inferior  tribunal,  required  to  decide 
upon  evidence,  commits  a  clear  violation  of 
law  in  deciding  without  any  evidence  or  con- 
trary to  any  reasonable  view  of  the  evi- 
dence, and  such  violation  is  jurisdictionally 
fatal  to  the  result. 

The  prohibitory  clause  of  subdivision  2, 
§  1966y,  as  to  the  commissioner  of  insiuance 
not  serving  on  or  under  any  political  com- 
mittee, or  as  manager  for  any  political  cam- 
paign, has  reference  to  those  committees 
and  campaign  activities  recognized  and  reg- 
ulated by  statute,  particularly  by  the  sev- 
eral sections  of  the  corrupt  practices  act  (§ 
94 — 1  to  §  94—39).  It  has  no  reference 
to  mere  personal  preferences  or  favors  or 
activities,  for  one  of  a  body  elected  as  the 
result  of  a  political  campaign,  as  presiding 
oflScer  of  the  body. 

The  facts  upon  which  the  decision  is 
grounded,  as  to  the  governor's  jurisdiction 
to  make  the  order  of  removal,  are  undis- 
puted and  undisputable.  All  that  is  shown 
by  the  record  as  made  in  behalf  of  respond- 
ents. Therefore  it  would  be  a  useless  delay 
in  the  administration  of  justice,  and  preju- 
dicial to  public  interests,  to  remand  this 
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case  for  any  less  purpose  than  a  speedy 
termination  of  the  litigation  by  judgment 
on  the  merits  according  to  the  prayer  of  the 
complaint,  and,  as  germane  thereto,  judg- 
ment that,  at  the  time  of  the  commence- 
ment of  the  action,  appellant  was  de  jure 
commissioner  of  insurance. 
So  ordered. 

Barnes,  J.,  dissenting: 

The  order  appealed  from  should  be 
affirmed  for  two  reasons:  (1)  Because  the 
certificate  of  appointment  held  by  Mr.  An- 
derson gave  him  the  prima  facie  right  to 
the  office  and  the  right  to  the  possession 
thereof  until  the  question  of  title  was 
tried  in  an  appropriate  proceeding  brought 
for  that  purpose;  and  (2)  because  the  gov- 
ernor had  the  right  under  §  970,  Stat.,  to 
remove  Mr.  Ekem,  without  hearing  or  no- 
tice, and  the  courts  have  no  jurisdiction  to 
pass  upon  the  sufficiency  or  insufficiency  of 
the  evidence  on  which  action  was  taken, 
and  Mr.  Anderson  was  both  the  de  facto 
and  de  jure  commissioner  of  insurance. 

Practically  every  substantial  question  of 
law  involved  in  the  case,  with  possibly  a 
single  exception,  has  already  been  passed 
upon  by  this  court.  This  being  so,  the  de- 
cisions of  foreign  jurisdiction^  are  of  little 
consequence,  unless  they  suffice  to  convince 
the  court  that  it  should  overrule  its  former 
decisions.  I  think  our  decisions  and  our 
statute  law  meet  the  case  we  have  before 
us  fully  and  fairly;  hence  this  dissent. 

The  title  to  a  public  office  cannot  be  tried 
in  an  equity  action.  Ward  v.  Sweeney,  106 
Wis.  44,  82  N.  W.  169;  State  ex  rel.  Loch- 
smidt  V.  Raisler,  133  Wis.  672,  114  N.  W. 
118;  State  ex  rel.  McCoale  v.  Kersten,  118 
Wis.  287,  95  N.  W.  120;  State  ex  rel.  Jones 
V.  Gates,  86  Wis.  634,  39  Am.  St.  Rep.  912, 
57  N.  W.  296;  State  ex  rel.  Rinder  v.  Goff, 
129  Wis.  608,  9  L.R.A.(N.S.)  916,  109  N-. 
W.  628. 

An  injunction  will  not  lie  to  preserve  the 
statue  quo  in  favor  of  a  person  in  posses- 
sion of  an  office  and  making  a  good  faith 
claim  of  title  thereto,  unless  it  clearly  ap- 
pears that  such  party  is  in  fact  entitled  to 
the  office.  Ward  v.  Sweeney,  supra.  While 
two  members  of  the  court  did  not  agree  to 
all  that  was  said  in  the  opinion  in  that 
case,  the  entire  court  did  agree  that  the  law 
was  as  above  stated.  See  opinion  of  court, 
106  Wis.  pages  49,  50,  concurring  opinion 
of  Mr.  Justice  Marshall,  106  Wis.  pages  55, 
63,  and  concurring  opinion  of  Mr.  Justice 
Bardeen,  106  Wis.  page  63.  Such  is  the  law 
generally  in  reference  to  the  issuance  of  in- 
junctions pendente  lite  in  equity  actions. 
Sheldon  v.  Rockwell,  9  Wis.  166,  76  Am. 
Dec.  265;  Warden  v.  Fond  du  Lac  County, 
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14  Wis.  618;  Pettibone  v.  La  Crosse  &  M.  R. 
Co.  14  Wis.  443;  Cobb  v,  Smith,  16  Wis. 
661;  Marshall  v.  Pinkham,  52  Wis.  572,  38 
Aid.  Rep.  750,  9  N.  W.  615;  Converse  v. 
Ketchum,  18  Wis.  203,  206;  T.  B.  Scott 
Lumber  Co.  v.  Oneida  County,  72  Wis.  158, 
39  N.  W.  343;  Walker  v.  Backus  Heating 
Co.  97  Wis.  160,  72  N.  W.  230;  Tiede  v. 
Schneidt,  99  Wis.  201,  211,  74  N.  W.  798. 
Tliere  is  but  one  well- recognized  exception 
to  this  general  rule,  which  is  found  in  such 
cases  as  Valley  Iron  Works  Mfg.  Co.  v. 
Goodrick,  103  Wis.  436,  78  N.  W.  1096; 
Glassbrenner  v.  Groulik,  110  Wis.  402,  404, 
85  N.  W.  962;  Quayle  v.  Bayfield  County, 
114  Wis.  108,  80  N.  W.  892;  Bartlett  v.  L. 
Bartlett  &  Son  Co.  116  WU.  450,  460,  93 
N.  W.  473,  and  Milwaukee  Electric  R.  & 
Light  Co.  V.  Bradley,  108  Wis.  467,  486,  84 
N.  W.  870.  Manifestly  the  instant  case 
does  not  fall  within  the  exception. 

The  holder  of  a  certificate  of  election  is 
entitled  to  the  possession  of  an  office  pend- 
ing the  trial  of  title  thereto,  as  against  an 
incumbent  possession  who  makes  a  good 
faith  claim  of  title.  This  was  expressly 
decided  in  La  Points  v.  O'Malley,  46  Wis. 
35,  55,  50  N.  W.  521,  524,  where  it  is  said 
that  when  the  canvass  ''shows  the  election 
of  an  individual  to  a  particular  office,  and 
he  qualifies  within  the  time  and  in  the 
manner  prescribed  by  law,  he  is  entitled  to 
the  office  as  against  every  other  person  lay- 
ing claim  thereto,  until  the  result  of  the 
election  so  declared  is  set  aside  by  the 
judgment  of  some  competent  court,  in  a 
direct  proceeding  for  that  purpose.  In  such 
case,  the  person  declared  to  have  been 
elected  is  not  required  to  institute  a  pro- 
ceeding to  have  the  judgment  which,  has 
already  been  given  in  his  favor  confirmed  by 
the  judgment  of  a  court,  before  'he  can  enter 
upon  the  duties  of  the  office." 

The  same  question  came  before  the  court 
in  State  ex  rel.  Jones  v.  Oates,  86  Wis.  634, 
page  638,  and  it  was  again  held  that  a  cer- 
tificate of  election  carried  with  it  the  prima 
facie  right  to  the  office  as  against  an  in- 
cumbent in  possession  claiming  title,  and 
that  such  prima  facie  right  included  the 
right  to  the  possession  to  the  office  pending 
the  trial  of  title  thereto.  After  stating  the 
rule,  the  court  uses  the  following  language: 
"To  this,  we  think,  there  is  but  one  excep- 
tion, and  that  is  when  the  office  is  already 
filed  by  a  cTe  faoio  officer."  This  exception 
is  carried  into  some  of  the  subsequent  cases : 
State  ex  rel.  McCoale  v.  Kersten,  118  Wis. 
289.  op.,  95  N.  W.  120:  State  ex  rel.  Riuder 
V.  Goff,  129  Wis.  683,  op.,  9  L.R.A.(N.S.) 
916,  109  N.  W.  628.  It  is  fair  to  assume 
that  the  court  in  these  cases  used  the  lan- 
guage of  the  Oates  Case  in  the  light  of  the 
explanation  there  given  as  to  what  was 
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meant  by  it.  It  is  there  said  in  effect  that 
the  words  "de  facto  officer"  did  not  refer  to 
one  who  might  he  a  de  facto  officer  as  to 
the  general  public.  Oates  was  in  possession 
and  was  clearly  suoh  an  officer,  and  he  was 
ousted  by  mandamus  in  favor  of  the  relator, 
who  held  the  certificate  of  election.  He  was 
ousted  because  it  was  said  that»  as  to  the 
relator,  Jones,  he  was  not  a  de  facto  ofiBcer. 
So  the  decision  is  that  a  claimant  in  pos- 
session is  not  a  de  facto  officer  as  against 
the  certificate  holder,  and  therefore  has  no 
right  of  possession  as  against  him.  Not 
only  are  the  cases  of  La  Pointe  v.  O'Malley 
and  State  ex  rel.  Jones  v.  Oates  direct  au- 
thority to  the  point  that  the  holder  of  a 
certificate  of  election  is  entitled  to  the  pos- 
session of  the  office  pending  a  trial  of  title 
thereto,  as  against  an  incumbent  in  posses- 
sion, but  the  subsequent  cases  of  State  ex 
rel.  McCoale  v.  Kersten  and  State  ex  reL 
Rinder  v.  Golf,  supra,  and  State  ex  rel. 
Harden  v.  Arnold,  151  Wis.  19,  138  N.  W. 
78,  when  correctly  read,  are  to  the  same 
effect. 

These  cases  state  the  law  as  it  should  be. 
Where  there  is  a  controversy  between  an  in- 
cumbent in  possession  and  one  holding  a 
certificate  of  election,  one  or  the  other 
should  bold  the  ofiice  until  the  controversy 
is  settled.  Possession  at  best  is  only  slight 
evidence  of  title.  As  between  two  such 
claimants,  it  is  eminently  just  and  reason- 
able to  give  some  effect  to  the  certificate  of 
election,  and  to  say  that  it  carries  the  rig^ht 
to  the  possession  of  the  office  until  the  titls 
is  determined.  This  is  not  only  a  just  rule, 
but  one  that  avoids  unseemly  struggles  t9 
obtain  or  retain  possession.  The  party  in 
possession  forfeits  no  rights  and  suffers  no 
injury  by  surrendering  possession  ad 
interim.  Every  one  had  the  right  to  sup- 
pose that  the  rule  of  law  was  firmly 
grounded  in  our  jurisprudence  until  the 
present  controversy  arose. 

I    do    not    think    that   any    satisfactory 
reason  can  be  given  why  the  rule  referred 
to  should  not  apply  here.     A  certificate  of 
appointment  from  the  executive,  where  the 
law  empowers  him  to  appoint,  is  entitled  to 
the  same  weight  and  effect  as  is  a  certificate 
of  election  from  a  canvassing  board  in  the 
case  of  an  elective  office.     If  one  gives  the 
right  of  possession,  surely  the  other  does. 
So  far  as  I  have  been  able  to  ascertain  there 
is  no  conflict  in  the  cases  on  the  point.    In 
fact  the  decisions  go  further  and  hold  that 
mandamus  will  lie  to  put  the  holder  of  a 
certificate  of  appointment  in  possession  of 
the  office  pending  the  trial  of  title  thereto, 
and    will    oust    the    party    in    possession 
although  he  claims  to  be  legally  entitled  to 
the  office.     Re  Sells,  15  App.  Div.  671,  44 
N.  Y.  Supp.  570;  Conklin  v.  Cunningham,  7 
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N.  M.  445,  38  Eac.  170;  Beebe  v.  Robinaon, 
62  Ala.  66;  Casey  v.  Brj'ce,  173  Ala-  129,  65 
So.  810;  Hiibbell  v.  Amijo,  13  N.  M.  482,  85 
Pac.  1046;  Cameron  v.  Parker,  2  Okla.  277, 
38  Pac.  14;  EUedge  v.  Wharton,  89  S.  C. 
113,  71  S.  E.  657;  State  ex  rel.  Adams  v. 
Herried,  10  S.  D.  16,  71  N.  W.  319. 

It  has  been  urged  that  in  the  O'Malley 
and  Oatea  Cases  the  terms  of  office  under 
which  the  incumbents  gained  possession  of 
the  offices  had  expired,  and  that  the  con- 
troversies arose  over  new  terms,  while  in 
the  instant  case  Mr.  Ekern's  term  had  not 
expired,  and  that  therefore  there  is  a  well- 
grounded  distinction  between  the  former 
cases  and  the  present  one.  A  number  of 
the  cases  just  cited  dealt  with  removals 
made  during  a  term  of  office.  The  logic  of 
the  argument  is  not  convincing.  The  gov- 
ernor had  the  right  to  terminate  the  term  of 
office  of  the  inciunbent  for  certain  causes. 
His  order  of  removal  is  entitled  to  as  much 
weight  and  consideration  as  is  his  certificate 
of  appointment.  There  had  been  a  prima 
facie  valid  removal  of  Mr.  Ekem,  as  well  as 
a  prima  facie  valid  appointment  of  Mr. 
Anderson.  Until  the  de  jure  right  could  be 
determined,  no  injunction  should  issue  to 
preclude  the  appointee  from  taking  office. 
For  the  reasons  stated,  if  for  no  other, 
the  circuit  court  properly  dissolved  the  in- 
junction. I  think  it  was  Mr.  Ekcrn's  duty 
under  the  law  to  have  surrendered  the  office 
under  protest,  and  then  to  bring  his  action 
in  an  orderly  way  to  try  title.  If  success- 
ful, he  would  lose  no  right  by  so  doing,  not 
even  the  right  to  collect  the  salary  and 
emoluments  of  the  office  while  he  was  out 
of  possession. 

Qlie  next  and  the  only  question  which  I 
desire  to  discuss  at  any  length  is  one  of 
statutory  construction.  At  the  request  of 
the  court  a  reargument  was  made  on  the 
question  of  whether  due  process  of  law  was 
observed  in  removing  Mr.  Ekern.  I  have 
never  conceived  tliat  the  question  of  due 
process  of  law  was  involved  in  the  slightest 
degree.  If  the  governor  followed  the  stat- 
ute in  making  the  removal,  it  was  valid.  If 
he  did  not,  it  was  a  nullity.  The  legislature 
which  creates  an  office  has  plenary  power 
to  provide  how  removal  shall  be  made. 
Whoever  accepts  an  office  so.  created  accepts 
the  burdens  as  well  as  the  benefits.  He  is 
entitled  as  a  matter  of  right  to  so  much 
consideration  as  the  legislature  sees  fit  to 
givo  him, — ^no  more,  no  less.  Gillan  v. 
Normal  Schools,  88  Wis.  7,  14,  24  L.R.A. 
336,  68  N.  W.  1042.  It  may  provide  for  re- 
moval without  notice  or  hearing  or  the 
assignment  of  any  cause.  In  such  a  case  re- 
moval may  be  made  without  notice  or  hear- 
ing or  the  assignment  of  cause.  It  may  pro- 
vide for  removal  without  notice  or  hearing 
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for   specific    causes.     In    such    a   case   re- 
moval may  be  made  without  notice  or  hear- 
ing, but  a  cause  must  be  assigned,  and  it 
must  be  one  specified  in  the  statute.     It 
may    provide    for   removal    on   notice   and 
hearing  for  specific  causes,  in  which  case  a 
reasonable  notice  and  hearing  must  be  given, 
and  the  removal  must  be  made  for  a  cause 
found  in  the  statute.    It  would  seem  to  me 
to  be  almost  absurd  to  deny  this  power  to 
the  legislature,  and  yet  it  seems  to  be  done 
in  many  jurisdictions:  some  courts  holding 
that  th^  right  to  hold  office  is  a  property 
riglit  protected  by  the  due  process  dause 
of  the  Federal  Constitution,  and  others  that 
the  power  to  remove  is  judicial  and  must 
therefore  be  exercised  in  a  judicial  manner. 
Still  others  seejn  to  entertain  no  very  well- 
defined  reason  for  denying  the  power  of  the 
legislature,   and   proceed   on  general   prin- 
ciples to  apply  the  same  rules  to  removals 
of  incumbents  of  offices  of  legislative  crea- 
tion that  are  sometimes  applied  to  the  case 
of  officers  provided  for  by  Constitutions.    I 
do  not  care  to  discuss  these  foreign  cases, 
nor  the   statutes  under  which  they   arise. 
The  fundamental  principles  involved  have 
been   settled,  and   rightly   settled,   by  this 
court.     This  much  may  be  said,  however, 
that  wherever  the  legislature  evidences  an 
intent  that  notice  and  hearing  need  not  be 
given,  that  intent  will  control.    Coleman  v. 
Glenn,  103  Ga.  458,  68  Am.  St.  Rep.  108,  30 
S.  E.  297;  Cull  v.  Wheltle,  114  Md.  58,  78 
Atl.  820,  824;  Hallgren  v.  Campbell,  82  Mich. 
265,  9  L.R.A.  408,  21  Am.  St.  Rep.  657,  46 
N.  W.  381,  383;  Field  v.  Com.  32  Pa.  478, 
481;  State  ex  rel.  Hastings  v.  Smith,  35  Neb. 
13,  16  L.RA.  791,  52  N.  W.  700;  People  ex 
rel.  Maloney  v.  Douglass,  195  N.  Y.  145,  87 
N.  E.  1070;  State  ex  rel.  Caldwell  v.  Wilson, 

121  N.  C.  425,  28  S.  E.  554,  561;  s.  c  on 
appeal,  169  U.  S.  586,  42  L.  ed.  865,  18  Sup. 
Ct.  Rep.  435;  Andrews  v.  King,  77  Me. 
224;  State  ex  rel.  Atty.  Gen.  v.  Hawkins,  44 
Ohio  St.  98,  5  N.  E.  228;  McDowell  v.  Bur- 
nett, 92  S.  C.  469,  75  S.  E.  873;  People 
ex  rel.  Murphy  v.  McAllister,  10  Utah,  367, 
37  Pac.  578,  .580;  State  ex  rel.  McReavy  ▼. 
Burke,  8  Wash.  412,  36  Pac.  281;  State  ex 
rel.  Hamilton  v.  Grant,  14  Wyo.  41,  1 
L.R.A.(N.S.)  588,  116  Am.  St.  Rep.  982,  81 
Pac.  795,  799;  Reagan  v.  United  States,  182 
U.  S.  419,  45  L.  ed.  1162,  21  Sup.  Ct.  Rep. 
842;  Shurtleff  v.  United  States,  189  U.  S. 
311,  47  L.  ed.  828,  23  Sup.  Ct.  Rep.  535. 

An  office  is  not  property,  nor  is  the  right 
to  hold  office  a  vested  right.  State  ex  rel. 
Starkweather  v.  Superior,  90  Wis.  612,  619, 
64  N.  W.  304;  State  ex  rel.  Cook  v.  Houser, 

122  Wis.  534,  603,  100  N.  W.  964;  State  ex 
rel.  Wagner  v.  Dahl,  140  Wis.  301,  303,  122 
N.  W.  748;  Crenshaw  v.  United  States,  134 
U.  S.  99,  33  L.  ed.  825,  10  Sup.  Ct  Rep.  431, 
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and  cases  cited.  The  guaranty  of  due 
process  of  law  by  the  5th  and  14th  Amend- 
ments to  the  Federal  Constitution  is  ex- 
tended only  to  life,  liberty,  and  property. 
The  right  to  hold  an  office  created  by  l^is- 
lative  act  does  not  involve  any  of  these 
three  things.  If  due  process  of  law  is  in- 
volved at  all  in  the  present  case,  then  a 
removal  in  whatever  manner  the  statute 
provides  is  due  process  of  law.  As  is  well 
said  in  State  ex  rel.  Buell  v.  Frear,  146 
Wis.  201,  298,  299,  34  L.R.A.(N.S.)  480,  131 
N.  W.  832,  833 :  "The  privilege  of  holding 
a  public  office  is  not  in  its  nature  of  the 
class  of  rights  which  are  guaranteed  by  the 
Constitution  as  the  natural  and  inalienable 
rights  of  every  citizen.  It  has  never  been 
treated  as  a  natural  right  in  our  govern- 
mental system.  It  is  in  its  nature  a  priv- 
ilege which  is  extended  to  the  citizens  of  the 
state  upon  such  conditions  and  terms  as  the 
people  in  their  sovereign  capacity  may  be- 
termine." 

Again  it  was  held  in  Gillan  v.  Normal 
Schools,  88  Wis.  7,  24  L.R.A.  336,  68  N.  W. 
1042,  that  a  statute  empowering  the  board 
of  regents  to  remove  a  teacher  at  pleasure 
was  as  much  a  part  of  the  contract  of  em- 
ployment as  if  it  were  written  into  such 
contract,  and  that  a  removal  might  be 
made  under  it  without  notice  or  hearing. 
The  power  of  eviction  from  office  is  not  a 
judicial  one  under  the  law  of  Wisconsin,  but 
is  administrative,  at  least  as  to  all  officers 
whose  removal  is  not  provided  for  by  the 
Constitution.  Many  courts  hold  that  the 
power  of  removal  is  judicial,  and  starting 
with  this  premises  they  reach  the  conclusion, 
logically  enough,  that  it  must  be  exercised 
in  a  judicial  manner,  which  comprehends 
the  giving  of  notice  to  the  accused  officer  of 
the  charges  against  him  and  a  full  oppor- 
tunity to  be  heard  thereon.  Dullam  v. 
Willson,  53  Mich.  392,  51  Am.  Rep.  128,  19 
N.  W.  112,  is  a  typical  case  of  this  class, 
and  contains  an  able  and  elaborate  presenta- 
tion of  the  reasons  for  so  holding,  as  well 
as  a  review  of  the  authorities  upon  which 
the  court  based  its  conclusion.  This  court, 
however,  refused  to  follow  the  Michigan  de- 
cision in  the  Starkweather  Case,  although 
urged  to  do  so,  and  said:  "The  better  au- 
thority, however,  is  clearly  to  the  effect  that 
the  power  to  .  remove  officers  for  cause, 
though  to  be  exercised  in  a  judicial  manner, 
is  administrative,  not  judicial."  If  it  were 
held  otherwise,  the  court  would  have  been 
compelled  to  reach  an  opposite  conclusion 
in  the  case,  because  by  no  stretch  of  imag- 
ination could  it  be  held  that  the  relator  in 
that  cause  had  a  judicial  bearing.  One  of 
his  judges  was  a  person  who  would  succeed 
him  in  the  office  of  mavor  in  case  of  re- 
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moval,  and  another  was  the  person  who  pre* 
sen  ted  the  cliarges  against  him. 

The  Starkweather  Case  does  not  conflict 
with  what  is  said  in  Larkin  v.  Noonan,  19 
Wis.  83.  There  the  court  held  that  a  sher- 
iff was  entitled  to  be  served  with  a  copy  of 
the  charges  against  him,  and  to  a  right  to 
be  heard  in  his  defense,  because  §  4  of 
article  6  of  the  Constitution  expressly  re- 
quired these  things.  The  court  proceeds  to 
hold  that,  a  hearing  being  so  required,  it 
should  be  carried  on  after  the  manner  oi 
court  procedure.  Randall  v.  State,  16  Wis. 
341,  is  to  the  same  effect,  and  goes  no  fur- 
ther. The  same  thing  is  said  in  the  Stark- 
weather Case.  The  case  of  State  ez  reL 
Getchel  v.  Bradish,  95  Wis.  205,  37  LJUL 
289,  70  N.  W.  172,  was  distinguish^  from 
the  Starkweather  Case  in  that  it  was  there 
decided  that  a  license  to  sell  liquor  was  a 
vested  property  right  of  which  the  owner 
could  not  be  deprived  without  due  process 
of  law,  and  that  in  a  proceeding  to  revoke 
the  license,  the  town  chairman,  who  had 
hired  a  minor  to  purchase  liquor,  was  dis- 
qualified from  sitting  on  the  trial  of  the 
saloon  keeper. 

The  decision  in   the   Starkweather  Case 
was  vigorously  attacked  by  the  able  coun- 
sel who  appeared  for  the  relator  in  State 
ex  rel.  Cook  v.  Houser,  122  Wis.  534,  IQO 
N.  W.  964,  and  was  just  as  vigorously  de- 
fended by  the  court,  speaking  through  Mr. 
Justice  Marshall.      The  discussion  will  be 
found  in  the  opinion  on  pages  573  to  581 
of  122  Wis.  .1  may  be  pardoned  for  quoting 
a  few  excerpts  from  it:  ''We  recognize  the 
doctrine  Of  the   Starkweather  Case    to  be 
now,  after  the  lapse  of  nearly   ten   years 
and  the  approvals  thereof  indicated,  firmly 
established.     The   maxim..   Stare  decisis  et 
non  qiUeta  movere,  must  prevail  against  all 
efforts  to  disturb  it."     122  Wis.  pages  574, 
575.    And  again:  "Can  there  be  any  possi- 
ble doubt  as  to  the  truth  of  the  proposi- 
tion that  what  belongs  to  the  people  to  do 
with  as   they  deem  best,  those   things  re- 
specting which  their  will  is  unrestrained  by 
any    constitutional    limitation,     they     can 
grant   upon    the   condition,    among   others, 
that  the  enjoyment  thereof  shall  be  solely 
secured  by  such  remedies  and  administered 
by  such  tribunal  as  they  may  see  fit?     If 
there    is,    then    the   scores    of    boards    and 
councils  and  commissions  which  every  day 
act  judicially  in   respect  to  such  matters, 
without  a  thought  on  the  part  of  anybody 
conversant   with   the   law   that   their  deci- 
sions are  subject  to  judicial  review,  should 
have  immediate  legislative  attention.     Does 
not  every   board  of   review   pass   upon,  or 
have  power  to  do  so,  the  valuation,  for  pur- 
poses of  taxation,  of  the  property  owned  by 
the  relatives  and  business  associates  of  ita 
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members?  And  how  about  the  assessor, 
who  sits  as  a  member  of  such  board, 
though  its  ftmction  is  to  pass  upon,  in  a 
judicial  way,  his  own  work?  Many  other 
illustrations  quite  as  striking  could  be 
given,  all  demonstrating  the  decision  in  the 
Starkweather  Case  is  in  perfect  harmony 
with  the  existing  order  of  things  generally, 
and  showing  that  the  disquisitions  found  in 
some  judicial  literature  respecting  purity  of 
judicial  methods  as  to  members  of  a  tribu- 
nal such  as  the  one  in  question,  applying  to 
them  the  test  for  a  judge  as  to  qualifica- 
tions for  the  performance  of  his  official 
duties,  are  all  wrong.  Such  things  sound 
well  to  the  ear,  as  do  all  lofty  sentiments 
regarding  the  preservation  of  spotless  judi- 
cial integrity  and  shielding  the  courts  even 
from  danger  of  every  opportunity  for  a 
well-grounded  suspicion  as  to  their  deci- 
sions being  influenced  by  ulterior  matters; 
but  when  illegitimately  applied  to  a  mere 
ministerial  officer  in  the  performance  of  ad- 
ministrative duties,  merely  because  he  is 
clothed  with  some  discretion  in  the  matter 
denominated  quasi  judicial  authority,  are 
liable  to  lead  to  judicial  error,  and  to  pro- 
mote harmful  impressions  among  the  peo- 
ple."   122  Wis.  pages  675,  576. 

Speaking  further  of  the  nature  of  the 
power  of  a  political  committee  to  determine 
who  were  the  nominees  for  office,  the  dis- 
cussion proceeds:  "But  we  choose  to  rest 
the  competency  of  the  members  of  such 
committee  on  the  broad  doctrine  of  State 
ex  rel.  Starkweather  v.  Superior,  90  Wis. 
612,  64  N.  W.  304.  It  was  a  mere  admin- 
istrative body,  not  a  court  in  any  sense, 
nor  were  its  members  expected  to  exercise 
the  functions  of  judges,  strictly  speaking. 
The  matter  to  be  dealt  with  was  a  mere 
legislative  privilege,  grantable  npon  any 
condition  the  legislature  saw  fit  to  impose. 
The  tribunal  was  given  unqualified  author- 
ity in  respect  thereto,  so  long  .as  it  pro- 
ceeded within  its  appropriate  sphere.  None 
of  the  rules  disqualifying  judges  or  jurors 
have  any  application  to  such  a  siiuation." 
122  Wis.  page  581. 

If  it  were  possible  to  approve  of  the 
Itolding  in  the  Starkweather  Case,  th«t  the 
power  to  remove  an  officer  was  administra- 
tive, by  emphatic  iteration  and  reiteration, 
the  doctrine  was  approved  in  State  ex  rel. 
Cook  V.  Houser.  It  had  already  been  quoted 
with  approval  in  Nehring  v.  State,  112  Wis. 
637,  639,  88  N.  W.  610,  and  was  subse- 
quently approved  in  State  ex  rel.  Wagner 
V.  Dahl,  140  Wis.  303,  122  N.  W.  748.  The 
point  expressly  decided  in  the  caces  referred 
to  was  decided  siil  aUeniio,  or  else  over- 
looked, in  State  ex  rel.  Gill  v.  Watertown, 
9  Wis.  254,  State  ex  rel.  Kennedy  v.  Mc- 
Garry,  21  Wis.  497,  and  State  ex  rel.  Willis 
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V.  Prince,  46  Wis.  610.  The  question  should 
be  at  rest  in  this  state,  in  so  far  as  the 
courts  are  concerned,  if  the  doctrine  of 
stare  decisis  means  anything.  It  is  true  it 
is  said  in  the  Starkweather  Case  that  the 
administrative  power  of  removal  must  be 
exercised  in  a  judicial  manner.  This  ex- 
pression can  mean  nothing  more  than  that, 
when  notice  and  hearing  is  required  by 
law,  as  it  was  in  that  case,  the  proceeding 
should  be  carried  on  somewhat  like  court 
proceedings. 

So  I  think  that  clearly  the  only  question 
arising  on  the  point  under  consideration  is: 
Does  the  statute  require  the  giving  of  a 
notice  of  hearing  and  an  opportunity  to  be 
heard  as  a  eondition  precedent  to  removal? 
If  it  does  not,  whatever  was  accorded  to  the 
plaintifi*  in  the  way  of  a  notice  and  hear- 
ing was  given  as  a  matter  of  grace,  and 
not  of  right,  and  he  has  no  cause  to  com- 
plain about  the  inadequacy  of  the  oppor- 
timity  afforded  to  be  heard.  In  this  con- 
nection it  will  be  observed  that  the  statute 
does  not  expressly  provide  for  notice  or 
hearing,  and  if  either  is  required  it  must 
be  read  out  of  the  statute  by  implication. 
It  may  be  further  observed  that  such  re- 
quirements cannot  be  interpolated  into  the 
statute,  unless  it  is  apparent  that  the  leg- 
islature intended  th^y  should  be.  When  we 
consider  the  histoiy  of  this  legislation,  it 
is  about  as  certain  as  anything  of  the  kind 
can  be,  that  there  was  no  such  legislative 
intent.  To  my  mind  that  conclusion  is  as 
inevitable  as  the  result  of  a  mathematical 
demonstration. 

Section  970,  Stat.,  under  which  the  plain- 
tiff was  removed,  was  first  enacted  by  the 
legislature  of  1849  as  part  of  a  comprehen- 
sive scheme  governing  and  regulating  re- 
movals from  office.  It  has  been  continuously 
on  our  statute  books  since  that  time  with- 
out material  amendment.  The  legislative 
intent  with  which  we  must  deal  is  that  of 
the  legislature  which  enacted  the  original 
law.  The  entire  enactment  referred  to  em- 
braces §§  4  to  10,  inclusive,  of  chapter  11, 
Rev.  Stat,  of  1849,  and  is  as  follows: 

"Section  4.  The  governor  may  remove 
from  office  any  sheriff,  coroner,  register  of 
deeds,  or  district  attorney,  giving  to  such 
officer  a  copy  of  the  charges  against  him, 
and  an  opportunity  of  being  heard  in  his 
defense. 

"Section  5.  The  judge  of  the  circuit  court 
shall  have  authority,  in  term  time  or  in  va- 
cation, to  remove  any  clerk  of  the  circuit 
court  in  any  county  within  his  district, 
when  in  his  opinion  he  is  incompetent  to 
execute  properly  the  duties  of  his  office; 
or  when  on  charges  and  evidence  such 
judge  shall  be  satisfied  that  he  has  been 
guilty  of  official  misconduct,  or  habitual  or 
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wilful  neglect  of  duty,  if,  in  the  opinion  of 
Buch  judge,  such  misconduct  or  neglect  shall 
be  ft  sufifeient  cause  for  removal;  but  no 
such  clerk  shall  be  removed  for  such  mis- 
conduct or  neglect,  unless  charges  thereof 
shall  have  been  preferred  to  said  judge,  and 
notice  of  the  heading,  with  a  copy  of  the 
charges,  delivered  to  such  derk,  and  a  full 
opportunity  given  him  to  be  heard  in  his 
defense. 

^'Section  6.  The  board  of  supervisors  of 
any  county  may  remove  the  clerk  of  their 
board,  when  in  their  opinion  he  is  incom- 
petent to  execute  properly  the  duties  of  his 
office;  or  when  on  charges  and  evidence  it 
shall  appear  to  said  board  that  he  has  been 
guilty  of  official  misconduct,  or  habitual  or 
wilful  neglect  of  duty,  if,  in  the  opinion  of 
said  board,  such  misconduct  or  neglect  shall 
be  a  sufficient  cause  for  removal;  but  no 
such  derk  shall  be  removed  for  such  mis- 
conduct or  neglect,  unless  charges  thereof 
shall  have  been  preferred  to  said  board,  and 
notice  of  the  hearing,  with  a  copy  of  the 
charges,  delivered  to  such  derk,  and  an  op- 
portunity given  him  to  be  heard  in  his  de- 
fense; and  in  no  case  shall  such  removal 
be  made  unless  two  thirds  of  all  the  super- 
visors entitled  to  a  seat  in  such  board  shall 
vote  therefor. 

"Section  7.  Any  collector  or  recdver  of 
public  moneys,  appointed  by  the  legislature 
or  by  the  governor  by  and  with  the  advice 
and  consent  of  the  senate,  or  of  both 
branches  of  the  legislattire,  except  those 
officers  for  whose  removal  provision  is 
otherwise  made  by  law,  may  be  removed 
by  the  governor  in  case  it  shall  appear  to 
him  on  sufficient  proofs,  that  such  collector 
or  receiver  has  in  any  particular  wilfully 
violated  his  duty. 

"Section  8.  All  officers,  except  Senators 
in  Congress  and  those  specified  in  the  pre- 
ceding section,  who  are  or  shall  be  ap- 
pointed by  the  governor  by  and  with  the 
advice  and  consent  of  the  senate,  or  of 
both  branches  of  the  legislature,  or  by  the 
legislature  without  the  concurrence  of  the 
governor,  may,  for  official  misconduct,  or 
habitual  or  wilful  neglect  of  duty,  be  re- 
moved by  the  governor  upon  satisfactory 
proofs,  at  any  time  during  the  recess  of 
the  legislature,  and  the  vacancy  filled  by 
appointment  made  by  him,  until  such  va- 
cancy shall  be  regularly  supplied;  but  no 
such  appointment  shall  extend  beyond 
twenty  days  after  the  commencement  of  the 
next  meeting  of  the  legislature. 

"Section  9.  All  officer»  who  are  or  shall 
be  appointed  by  the  governor  for  a  certain 
time,  or  to  supply  a  vacancy,  may  be  re- 
moved by  him. 

"Section  10.  All  officers,  except  Senators 
in  Congress,  who  are  or  shall  be  appointed 
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by  the  legislature,  or  by  either  branch 
thereof,  may  be  removed  by  such  body  or 
branch  making  the  appointment.** 

Section  4  of  the  above  statute  is  now  § 
968  of  our  Revised  Statutes;  §  5  is  amended 
and  incorporated  in  our  present  §  973;  §  6 
corresponds  to  our  present  §  974;  §  7  to 
our  present  §  969;  and  §  8  to  our  present 
§  970,  bdng  the  section  under  whidi  the 
plaintiff  was  removed.  The  words  "or  of 
both  branches  of  the  legislature,**  contained 
in  the  original  act,  are  not  now  foiind  in  | 
970;  otherwise  the  two  statutes  are  iden- 
tical. Section  9  corresponds  to  |  971;  and 
§  10  to  §  972. 

It  will  be  observed  that  |  4  covers  the 
constitutional  offices  of  sheriff,  coroner, 
register  of  deeds,  and  district  attomej, 
which  were  also  elective  offices.  It  was 
there  expressly  provided  that  the  removal 
could  only  be  made  after  such  an  officer  wa« 
furnished  a  copy  of  the  charges  against  him. 
and  was  given  an  opportunity  to  be  heard 
in  his  defense.  So  that  tiie  matter  of  re- 
quiring a  notice  and  hearing  when  they 
were  considered  desirable  was  sharply 
called  to  the  attention  of  the  legislature  in 
the  1st  section  to  the  act  which  dealt  will 
removals.  This  provision  was  in  fact  drawn 
in  the  language  of  §  4  of  artide  6  of  the 
Constitution,  which  had  been  adopted  the 
preceding  year. 

Section  6  also  provided  for  the  removal 
of  a  constitutional  and  elective  c^cer,  to 
wit,  the  clerk  of  the  court.    The  Constitu- 
tion was  silent  as  to  how  he  should  be  re- 
moved, so  that  the  legislature  might  make 
such  provision  for  it  as  was  deemed  wise. 
See  §  10,  art.  13,  Const.    Hie  section  pro- 
vided for  two  dasses  of  causes  for  removal: 
(1)  Incompetency;  (2)  Official  misconduct, 
or  habitual  or  wilful  neglect  of  duty.    It 
was  dearly  the  purpose  of  the  legislature 
to  authorize  the  summary  removal  of  the 
clerk   for  incompetency   without  notice  or 
hearing,  because  the  statute  required  neither 
when  removal  was  made  for  this  cause.    As 
to  the  second  class  of  causes,  however,  the 
statute   carefully    specified  that  the  deik 
could   not   be   removed   for   misconduct  or 
neglect  unless  "charges  thereof  shall  hare 
been  preferred,"  and  "notice  of  the  hearing 
with  a  copy  of  the  charges"  be  "delivered  to 
such  clerk,  and  a  full  opportunity  be  given 
him   to  be  heard   in   his  defense."     Here, 
again,  the  question  of  notice  and  heariu)^ 
was  immediately  in  the  mind  of  the  l^ela- 
ture,  and  the  law  expressly  provided  that 
notice  and  hearing  were  required  on  such 
causes  of  removal  as  the  legislature  desired 
they  should  be  given  on.    Could  it  in  reason 
or  common  sense  be  said  that  a  notice  and 
hearing  was  intended  before  a  removal  could 
be  made  for  incompetency,  when  the  law 
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did  not  say  bo,  but  did  say  in  the  same  sec- 
tion and  in  the  same  sentence  that  notice 
and  hearing  should  precede  a  removal  for 
other  causes?  The  answer  is  obvious.  It 
might  be  observed  in  passing  that  the  causes 
for  removal  on  account  of  which  a  notice 
and  hearing  was  required  by  §  5  are  the 
identical  causes  for  which  removal  might 
be  made  under  §  8,  our  present  §  970,  and 
wihich  pertinently  omits  the  requirement  as 
to  notice  and  hearing,  no  doubt  because  it 
was  considered  wise  to  throw  greater  safe- 
guards around  removals  from  elective  than 
from  appointive  offices. 

Section  6  dealt  with  the  removal  of  county 
elerks,  and  vested  the  power  of  removal  in 
county  boards.  Here,  again,  if  the  removal 
was  made  for  incompetency,  no  notice  or 
hearing  was  required.  If  made  for  "official 
misconduct,  or  habitual  or  wilful  neglect  of 
duty,"  it  could  only  be  made  on  notice  and 
hearing.  We  have  in  this  section  a  plain 
statement  that  notice  and  hearing  should  be 
given  in  the  caae  where  it  was  desired  that 
they  should  be  given,  and  an  omission  of 
any  reference  to  either  in  the  case  where 
manifestly  it  was  not  intended  that  they 
should  be  required. 

Section  7  brings  us  to  appointive  officers, 
and  provides  for  the  removal  by  the  gover- 
nor of  any  collector  or  receiver  of  public 
moneys  appointed  by  the  legislature,  or  by 
the  governor  with  the  advice  and  consent 
of  the  senate,  except  as  otherwise  provided 
for,  "in  case  it  shall  appear  to  him  on  suffi- 
cient proofs"  that  such  officer  "has  in  any 
particular  wilfully  violated  his  duty." 

In  making  a  removal  for  incompetency 
under  §  5,  the  circuit  judge  could  act  on  his 
own  knowledge.  The  county  board  could  do 
likewise  in  making  a  removal  for  the  same 
cause  under  §  6.  Under  §  7  the  governor 
could  act  on  any  proofs  that  were  satisfac- 
tory to  him.  No  notice  or  hearing  was 
provided  for  as  in  the  preceding  sections. 
The  power  of  removal  was  vested  in  the 
head  of  one  of  the  departments  of  govern- 
ment, where  there  was  no  likelihood  that  it 
would  be  abused.  It  dealt  with  officers  who 
were  handling  public  funds,  and  as  to  whom 
peremptory  removals  might  be  absolutely 
necessary  to  save  the  state  from  loss,  where 
a  dishonest  official  was  squandering  or  steal- 
ing the  money  of  the  state.  Is  it  supposable 
that  the  legislature  intended  that  such  an 
officer  might  continue  to  embezzle  state 
funds  until  he  could  be  served  with  a  copy 
of  the  charges  against  him,  and  be  given 
what  might  be  deemed  a  sufficient  time  to 
prepare  his  defense?  If  so,  why  did  not  the 
legislature  say  so,  as  it  did  in  the  preceding 
sections,  when  it  desired  that  notice  and 
hearing  should  be  given?  We  have  §  7  on 
our  statute  books  to-day  as  §  969,  Rev.  Stat. 
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If  it  is  learned  that  such  an  officer  has 
stolen  money  of  the  state,  and  is  liable  to 
steal  more,  must  notice  and  hearing  be 
given  and  proceedings  be  carried  on  in  their 
usual  leisurely  way  before  thefts  can  be 
stopped?  I  do  not  think  the  legislature 
ever  had  any  such  intention,  and  I  think 
it  is  very  clear  that  it  had  not.  I  also  think 
that,  if  the  court  had  suoh  case  presently 
before  it,  instead  of  the  one  pending,  it 
would  not  hesitate  to  so  hold.  And  yet  if 
the  requirement  of  a  notice  and  bearing 
cannot  be  read  into  §  7,  it  cannot  be  read 
into  §  8,  the  one  with  which  we  are  oon- 
cemed. 

Section  8  of  the  act  of  1849,  being  our 
present  §  970,  under  which  the  governor 
acted  in  the  instant  case,  provided  that  all 
officers,  with  certain  designated  exceptions, 
who  are  or  shall  be  appointed  by  the  gov- 
ernor with  the  advice  and  consent  of  the 
senate,  may  "for  official  misconduct,  or 
habitual  or  wilful  neglect  of  duty,  be  re- 
moved by  the  governor  upon  satisfactory 
proofs,  at  any  time  during  the  recess  of  the 
legislature."  The  difference  between  §§  7 
and  8  in  reference  to  the  method  of  re- 
moval is  one  of  verbiage  only.  Under  §  7 
the  governor  may  remove  on  "sufficient" 
proofs,  snd  under  §  8  on  "satisfactory" 
proofs.  The  two  words  in  this  connection 
are  practically  synonymous  and  interchange- 
able. What  is  sufficient  in  the  way  of  proof 
is  ordinarily  satisfactory,  and  what  is  satis- 
factory is  sufficient.  If  this  be  not  so,  and 
there  is  a  difference  in  the  degree  of  proof 
required  in  the  two  cases,  there  is  nothing 
in  their  use  which  indicates  that  a  notice 
and  hearing  must  be  given  in  the  one  case, 
and  may  be  refused  in  the  other.  The  proofs 
required  must  be  sufficient  or  satisfactory 
to  the  governor,  and  to  no  one  else.  They 
may  be  both  sufficient  and  satisfactory, 
and  even  conclusive,  without  either  notice 
or  hearing.  If  the  l^slature  had  intended 
that  notice  and  hearing  should  be  required 
under  §  8,  it  would  have  said  so,  as  it  did 
in  reference  to  all  removals  made  under  §  4, 
and  as  it  did  as  to  two  of  the  three  causes 
for  removal  under  §§  5  and  6.  The  matter 
of  notice  and  hearing  was  present  in  the 
legislative  mind  when  the  original  law  was 
passed.  The  fact  that  they  were  required  in 
some  cases  and  omitted  in  others  is  proof 
conclusive  that  the  legislature  did  not  de- 
sire to  require  them  in  cases  where  they 
were  not  expressly  provided  for.  In  such  a 
case  silence  is  as  plainly  exclusion  as  the 
use  of  express  words  would  be. 

I  can  only  read  out  of  the  law  of  1840  thd 
conclusion  that  sheriffs,  district  attorneys, 
coroners,  registers  of  deeds,  clerks  of  the 
courts,  when  removed  for  official  misconduct 
or  wilful  neglect  of  duty,  and  coimty  clerks. 
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when  removed  for  like  causes,  could  only  be 
removed  on  notice  and  hearing,  because  the 
legislature  has  said  so  in  plain  words,  and 
that  all  other  officers  whose  removal  was 
provided  for  might  be  removed  without  no- 
tice or  hearing,  because  the  legislature  care- 
fully refrained  from  requiring  either.  This 
latter  statement  is  also  true  as  to  clerks 
of  the  courts  and  county  clerks  when  re- 
moved for  incompetency. 

The  scheme  for  removals  was  comprehen- 
sive and  carefully  worked  out.  As  to  elec- 
tive and  constitutional  officers,  safeguards 
were  thrown  around  removals,  with  two  ex- 
ceptions. Clerks  of  the  courts  did  their 
work  under  the  eyes  of  the  circuit  judges, 
and  when  a  judge  became  satisfied  that  a 
clerk  was  incompetent  he  might  summarily 
remove  him.  Clerks  of  county  boards  did 
their  work  under  the  eyes  of  county  boards, 
and  such  boards  were  empowered  to  sum- 
marily remove  for  incompetency.  As  to 
appointive  offices  created  by  the  legislature, 
the  power  of  removal  as  to  all  officers  pro- 
vided for  in  §§  7,  8  and  9  was  vested  in  the 
chief  executive  officer  of  the  state.  As  to 
those  provided  for  in  §  10,  the  power  of 
removal  was  vested  in  the  legislature  itself. 
Removals  under  §§7  and  8  could  only  be 
made  on  sufficient  or  satisfactory  proofs. 
Removals  under  §§  9  and  10  might  be  made 
at  will,  without  proofs  and  without  notice. 
I  think  there  is  just  as  much  reason  for 
saying  that  a  removal  made  under  either  of 
the  two  latter  sections  must  be  made  on 
notice  and  hearing,  as  there  is  for  saying 
that  notice  and  hearing  is  required  under 
§  7  or  §  8,  or  for  removals  for  incompetency 
under  §§  6  and  6. 

It  is  fair  to  assume  that  the  legislature 
thought  that  a  person  who  could  be  trusted 
to  fill  the  office  of  governor  could  be  trusted 
to  deal  fairly  with  officeholders  whom  he 
was  empowered  to  appoint,  and  that  cases 
might  arise  where  prompt  action  was  neces- 
sary for  the  public  good,  and  that  it  was 
not  wise  to  tie  the  hands  of  the  governor 
when  such  action  might  well  work  to  the 
detriment  of  the  state.  Grovemmental  power 
must  be  vested  somewhere,  and  the  fact  that 
it  may  be  abused  does  not  prove  that  the 
power  must  not  be  conferred.  It  would  seem 
quite  as  logical  to  give  a  notice  and  hearing 
to  candidates  for  appointments  before  a 
selection  is  made,  as  to  require  them  in 
case  of  removal. 

It  has,  I  think,  been  the  uniform  practice 
of  the  legislature  to  expressly  provide  for  a 
notice  and  hearing  as  a  condition  precedent 
to  removal  from  office,  where  it  was  in- 
tended that  no  removal  should  be  made 
without  such  notice  and  hearing. 

By  §  381,  Stat.,  the  board  of  regents  ot 
the  State  University  have  the  power  to  re- 
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move  the  president  or  any  professor,  in- 
structor, or  officer  of  the  university  when 
in  their  judgment  the  interests  of  the  uni- 
versity require  it. 

Subdivision  3  of  §  404  confera  a  like 
power  on  the  board  of  normal  school  regents. 
This  latter  statute  was  construed  in  Gillaa 
V.  Normal  Schools,  88  Wis.  7,  24  T.R.A  336, 
58  N.  W.  1042,  and  it  was  held  that  the 
power  of  removal  was  plenary  and  could  be 
made  at  pleasure  and  without  cause. 

Section  397  provides  that  any  normal 
school  regent  may  be  removed  for  cause, 
upon  reasonable  notice,  by  a  vote  of  two 
thirds  of  all  the  regents. 

Section  507  provides  for  the  removal  of 
school  district  officers,  and  that  they  must 
be  removed  on  written  charges,  which  must 
be  served  on  such  officers,  and  can  only  be 
removed  after  a  notice  and  hearing  upon 
the  charges. 

Section  772a  provides  thai  the  supervisor 
of  assessment  may  be  removed  by  the  county 
board  for  incompetency,  fraud,  or  wilful 
neglect  of  duty,  on  charges  preferred  and 
ten  days'  notice  in  writing  of  the  he&ring 
thereon,  and  that  a  copy  of  the  charges 
must  be  served  with  the  notice. 

Section  925—36  provides  for  the  removal 
of  certain  city  officers  by  the  common  coun- 
cil. It  expressly  states  that  no  such  officer 
shall  be  removed  except  for  cause,  nor  unless 
charges  are  preferred  against  him  and  op- 
portunity given  him  to  be  heard  in  his  de- 
fense. 

Section  925m  provides  for  the  removal  of 
certain  officers  in  cities  operating  under  the 
commission  form  of  government,  where  such 
officers  are  elected  by  the  council,  and  they 
may  be  removed  by  a  majority  of  the  mem- 
bers of  the  council.  This  statute  requires 
neither  cause,  notice,  nor  hearing. 

Section  976  provides  for  the  removal  of 
town  officers,  and  requires  that  removal  be 
made  only  after  notice  and  hearing. 

Section  990 — 22  provides  for  the  removal 
of  persons  in  the  employ  of  the  state  under 
the  civil  service  law.  The  appointing  officer 
is  required  to  furnish  his  subordinate  the 
reasons  for  removal,  and  to  allow  him  a  res- 
Bonable  time  in  which  to  make  an  explana- 
tion, and  such  reasons,  with  the  answer 
thereto,  are  required  to  be  filed  with  Uie 
civil  service  commission.  The  cause  of  the 
removal  must  be  neither  religious  nor  polit- 
ical. This  statute  was  construed  in  State 
ex  rel.  Wagner  v.  Dahl,  140  Wis.  301,  122 
N.  W.  748,  and  it  was  held  that  the  power 
of  the  removing  officer  was  plenary,  so  long 
as  legal  cause  for  removal  was  specified. 

Section  976  provides  for  the  removal  of  a 
county  superintendent  of  schools.  The  stat- 
ute requires  it  to  be  made  on  notice  and 
hearing. 
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Section  1059a  and  1059b  provide  for  the 
removal  of  assessing  cheers  and  members 
of  boards  of  review,  and  the  following  sec- 
tion provides  that  such  removal  be  made 
after  notice  and  hearing. 

Section  1231  empowers  the  supervisors  of 
a  town  to  remove  the  superintendent  of 
highways  for  neglect  or  refusal  to  perform 
his  duties.  It  contains  no  requirement  for 
either  notice  or  hearing. 

Section  1747 — 3  provides  for  the  removal 
of  grain  and  warehouse  commissioners  *'for 
cause,  by  the  governor,  in  the  same  manner 
as  county  officers  may  be  removed." 

Section  1747 — 30  provides  for  the  removal 
of  grain  inspectors  by  the  grain  and  ware- 
house commission,  whenever  they  have  been 
guilty  of  any  improper  official  act,  or  are 
found  to  be  inefficient  or  incompetent.  The 
statute  provides  that  in  such  case  the  re- 
moval may  be  immediately  made. 

Section  1797 — 1  provides  for  the  removal 
of  railroad  commissioners,  and  that  siioh  re- 
moval must  be  made  on  notice  and  hearing. 

There  are  a  number  of  other  statutes 
which  provide  for  removals,  but  these  serve 
to  illustrate  that  the  legislature  has  had  in 
mind  the  matter  of  requiring  removals  to  be 
made  on  notice  and  hearing  when  it  was 
considered  desirable  that  they  should  be  so 
made,  and  the  inference  is  very  strong  that 
in  cases  where  neither  notice  nor  hearing  is 
provided  for  none  need  be  given.  State  ex 
rel.  Wagner  v.  Dahl,  supnu 

In  the  very  first  case  which  arose  in  this 
state  under  a  statute  like  our  §  970,  Chief 
Justice  Dixon,  speaking  for  the  court,  stated 
clearly  and  concisely  just  what  the  power 
was  of  the  body  in  which  the  right  to  re- 
move was  vested.  The  board  of  supervisors 
of  Milwaukee  county  removed  the  inspector 
of  the  house  of  correction  during  his  term, 
which  was  fixed  by  law  at  two  years.  The 
board  was  authorized  to  remove  for  "in- 
competency, improper  conduct,  or  other 
cause  satisfactory  to  the  said  board."  The 
court  held  that  the  words  ''other  cause  sat- 
isfactory to  said  board"  meant  a  kindred 
cause,  so  that  in  fact  the  statute  permitted 
a  removal  for  incompetency,  improper  con- 
duct, and  other  like  causes.  The  statute  was 
silent  in  reference  to  giving  a  notice  and 
hearing  to  the  accused  official.  McGarry 
insisted  that  he  was  entitled  to  have  the 
removal  proceedings  carried  on  in  a  judi- 
cial way,  and  that  the  order  of  removal  was 
void  because  this  had  not  been  done.  Un- 
sworn statements  prejudicial  to  the  ac- 
cused were  received,  and  the  right  of  cross- 
examination  was  denied.  If  a  hearing 
means  anything,  it  means  that  the  right  to 
cross-examine  exists.  The  court  disposed  of 
the  contentions  made  in  the  only  logical 
wii,y  in  which  they  could  be  disposed  of,  in 
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the  following  language:  "That  part  of  the 
answer  in  which  it  is  alleged  that  persons 
were  examined  and  made  statements  before 
the  board  touching  the  charges  made  against 
the  defendant,  but  without  being  sworn  as 
witnesses,  and  that  the  defendant  was  not 
permitted  to  cross-examine  them,  is  also 
irrelevant.  It  was  certainly  very  proper 
for  the  board  to  notify  the  defendant  of 
their  intended  proceedings,  and  to  allow 
him  to  appear  and  take  part  in  them,  and  to 
produce  and  examine  witnesses,  which  it 
seems  he  did  do;  but  the  board  was  not 
bound  to  do  so.  It  might  have  proceeded 
to  order  his  removal  ex  parte,  and  without 
notice  to  him,  and  without  any  examination 
of  witnesses,  formal  or  otherwise;  and  if  it 
could  have  done  that,  then  it  could  dispense 
with  the  oath  to  those  persons  who  were 
examined,  or  refuse  to  allow  the  defendant 
to  cross-examine.  The  most  that  can  be 
said  of  it  is  that  it  was  a  refusal  to  extend 
to  him  the  same  degree  of  consideration  and 
favor  which  was  shown  when  he  was  notified 
to  appear  and  permitted  to  examine  wit- 
nesses in  his  own  behalf.  The  justice  or  in- 
justice of  the  proceeding  are  not  matters 
which  can  be  examined  here."  State  ex  rel. 
Kennedy  v.  McGarry,  21  Wis.  499. 

I  cannot  think  that  there  is  any  such 
difference  between  the  statute  involved  in 
the  Kennedy  Case  and  the  one  involved  in 
the  present  case,  as  would  justify  the  plac- 
ing of  a  different  construction  on  the  latter 
from  what  was  placed  on  the  former.  Sec- 
tion 970  provides  for  removal  for  official 
misconduct  and  for  wilful  or  habitual 
neglect  of  duty.  The  statute  in  the  Mc- 
Garry Case  provided  for  removal  for  in- 
competency, improper  conduct,  and  other 
like  causes.  Section  970  provides  that  the 
removal  must  be  on  proof  satisfactory  to 
the  governor.  The  other  law  contained  no 
such  provision.  But,  as  already  stated, 
proof  satisfactory  to  the  governor  does  not 
mean  proof  taken  after  a  notice  is  given 
and  a  hearing  is  had.  The  notice  and  hear- 
ing that  is  required  by  many  statutes  is 
for  the  protection  of  the  officer,  not  for  the 
information  of  the  governor.  That  officer  is 
the  sole  judge  of  what  proofs  are  satisfac- 
tory to  him,  and  as  to  the  manner  in  which 
they  shall  be  taken,  unless  the  statute 
otherwise  provides. 

The  other  cases  in  this  court  dealing  with 
the  question  are  in  entire  harmony  with  the 
McGarry  Case.  A  review  of  them  will  be 
found  in  State  ex  rel.  Wagner  v.  Dahl,  140 
Wis.  301,  122  N.  W.  748.  I  think  the  case 
of  Nehrling  v.  State,  112  Wis.  637,  88  N.  W. 
610,  is  in  harmony  with  the  other  decisions 
of  this  court.  Under  the  statute  there  in- 
volved, a  removal  might  be  nuide  for  "mis- 
demeanor,  incompetency,  or  inattention  to 
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the  dutiee"  of  the  office.  The  statute  was 
Bilent  as  to  how  the  proceeding  should  be 
carried  on.  The  plaintiff  was  permitted  to 
be  heard,  but  made  pretty  much  the  same 
complaint  about  the  character  of  the  hear* 
ing  that  McGarry  did  in  his  case.  The  court 
said:  "The  act  nowhere  requires  or  sug- 
gests that  any  witness  shall  be  produced, 
much  less  sworn  and  examined,  in  ^e  inves- 
tigation resulting  in  such  removal.  The  act 
seems  to  contemplate  a  summary  inTcstiga- 
tion  by  the  trustees, — of  oourse  giving  such 
official  an  opportunity  to  be  heard."  This 
last  clause  is  clearly  obiter,  and  is  no  less 
clearly  ill-considered  and  inconsistent  with 
what  precedes  it.  An  investigation  is  not 
summary  where  a  party  is  given  an  oppor- 
tunity to  be  heard,  and  giving  such  an  op- 
portunity is  wholly  inconsistent  with  the 
idea  that  the  party  may  not.  produce  or 
swear  witnesses  in  his  behalf. 

The  discussion  <m  this  brandi  of  the  ease 
has  already  been  carried  to  too  great  a 
length.  Under  what  I  believe  to  be  a  fair 
construction  of  §  970,  I  do  not  think  the 
plaintiff  is  entitled  as  of  right  to  a  notice 
and  hearing,  no  matter  to  what  extent  fair- 
ness would  demand  it  in  the  instant  case. 
The  question  is  one  for  the  legislature  to 
settle,  and  not  the  courts.  The  decisions  of 
this  court  I  think  fully  justify  my  interpre- 
tation of  the  statute.  This  case  should  not 
be  confoimded  with  cases  involving  property 
or  vested  rights,  such  as  the  Chittenden 
Case.  127  Wis.  468,  107  N.  W.  600. 

Where  the  law  confers  the  administrative 
duty  upon  an  officer  to  remove  another  from 
office  for  a  specified  cause  or  causes,  and  no 
provision  is  made  for  a  review  of  his  de- 
cision on  the  questions  of  fact  involved,  such 
conclusion  is  final,  and  the  only  judicial 
question  is  whether  the  cause  assigned  was 
a  legal  cause.  State  ex  rel.  Kennedy  v. 
McGarry,  21  Wis.  497 ;  State  ex  rel.  Gill  v. 
Watertown,  9  Wis.  264;  State  ex  rel.  Willis 
V.  Prince,  46  Wis.  610;  State  ex  rel.  Wagner 
V.  Dahl,  140  Wis.  301,  122  N.W.  748;  State 
ex  rel.  Davern  v.  Rose,  140  Wis.  360,  28 
L.R.A.(N.S.)  194,  322  N.  W.  761;  State  ex 
rel.  Cook  v.  Houser,  122  Wis.  634,  100  N.  W. 
964;  State  ex  rel.  Starkweather  v.  Superior, 
90  Wis.  612,  64  N.  W.  304;  State  ex  rel. 
Coffey  v.  Chittenden,  112  Wis.  669,  88  N. 
W.  687;  State  ex  rel.  Dumer  v.  Huegin,  110 
Wis.  189,  62  L.R.A.  700,  85  N.  W.  1046,  15 
Am.  Grim.  Rep.  332.  If  notice  and  hearing 
were  not  required  in  the  instant  case,  the 
only  question  which  the  court  could  in- 
quire into  was  whether  or  not  the  cause  for 
removal  specified  in  the  order  was  a  lawful 
one. 

Where  the  governor  removes  an  officer  and 
assigns  a  statutory  cause  for  removal,  the 
courts  will  not  place  him  on  trial  in  ref- 
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erence  to  the  motives  which  actuated  hia^ 
and  will  not  pass  upon  his  bad  faith  or  al- 
leged arbitrary  action   in  making  the  re- 
moval.   Where  a  co-ordinate  department  of 
government  performs  an  authorized   duty, 
the  courts  have  no  more  right  to  impugn  the 
motives  which   actuated   su(&   department 
than  would  the  department  in  question  have 
the  right  to  impugn  the  motives  of  this 
court  in    deciding  a  case    which  properly 
came  before  it.    This  was  decided  at  an 
early  day  in  reference  to  the  legialative  de- 
partment of  government  in  Fletdier  v.  Peck, 
6  Cranch,  87,  8  L.  ed.  102,  and  has  never  been 
departed  from  by  the  courts.    It  was  also 
decided  at  an  early  day  in  this  court  in 
reference  to  the  governor,  in  Atty.  Gen.  ex 
rel.   Taylor  v.   Brown,   1   Wis.   513,   522, 
where  it  is  said:     "But  it  would  be  alike 
unbecoming  and  unwarranted  oa  our  part  to 
inquire  into  ^e  motives  of  the  governor,  in 
the  exercise  of  a  discretion  given  to  him 
alone,  in  any  case.     He  lb  •responsible  for 
his  acts  in  such  case,  not  to  the  courts,  but 
to  the  people;  and  whenever  experience  shall 
have  demonstrated  the  impolicy  or  impro- 
priety of  dothing  the  chief  executive  officer 
of  the  state  with  a  power  of  removing  in- 
ferior officers  at  his  discretion,  or  Vhen  he 
shall  believe  the  best  interests  of  the  state 
demand  such  removal,'  it  may  then  be  the 
time  for  the  people,  in  whose  hands  alone 
is  atie  remedy,  to  eradicate  the  supposed 
evil.     But  courts  are  created  to  construe 
the  laws  as  they  are,  not  to  declare  what 
they  should  be.    It  is  no  part  of  our  duty 
to  impugn  the  action  of  the  governor  in  such 
a  case;  but,  on  the  contrary,  we  are  bound 
to  hold  him  justified  in  whatever  conclusion 
he  may  have  formed.    In  this  case,  there- 
fore, whatever  may  have  influenced  the  ex- 
ecutive in  the  remowtl  of  Mr.  Taylor  has  no 
claim  to  our  attention;  it  is  wholly  foreign 
to  the  question  before  us,  and  can  have  no 
bearing  upon  it^" 

The  case  is  an  important  one,  dealing  as 
it  does  with  the  power  of  a  co-ordinate  de- 
partment of  the  government.  It  would  be 
more  satisfactory  if  the  decision  could  be 
made  by  a  unanimous  oourt.  The  case  has 
been  very  fully  considered,  and  no  doabt 
each  member  of  the  court  has  given  it  the 
beat  thought  and  study  he  is  capable  of.  I 
cannot  bring  myself  to  eee  the  law  as  does 
the  majority  of  the  court,  and  duty  impels 
me  to  say  so,  and  to  refuse  to  assume  re- 
sponsibility for  the  decision  reached.  I  have 
not  sought  to  follow  of  discuss  the  reasons 
or  arguments  contluned  in  the  elaborate 
opinion  of  the  court.  I  simply  desire  to 
state  my  own  reasons  in  my  own  way  for 
reaching  the  conclusion  that  the  order  n^p- 
pealed  from  should  be  affirmed. 

I  may  be  wrongs  but  it  seems  to  me  that 
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the  opinion  of  the  court  ruthlessly  slaugh- 
ters a  number  of  our  decisions  in  order  to 
reach  the  conduaion  arrived  at.  To  be  sure 
the  decisions  are  not  expressly  overruled, 
but  they  are  limited,  qualified,  and  miscon- 
strued so  that  their  authors  would  hardly 
recognize  them.  I  refer  particularly  to  the 
teases  of  Atty.  Gen.  ex  rel.  Taylor  v.  Brown, 
1  Wis.  513,  State  ex  rel.  Kennedy  v.  Mc- 
<5arry,  21  Wis.  496;  State  ex  rel.  Willis  v. 
Prince,  45  Wis.  610,  La  Pointe  v.  CMalley, 
46  Wis.  36,  50  N.  W.  621,  State  ex  rel. 
Jones  V.  Gates,  86  Wis.  634,  39  Am.  St.  Rep. 
912,  57  N.  W.  296,  the  Starkweather  Case, 
90  Wis.  612,  64  N.  W.  304;  Ward  v.  Sweeney, 
106  Wis.  44,  82  N.  W.  169,  and  State  ex 
rel.  Wagner  v.  Dahl,  140  Wis.  303,  122  N. 
W.  748.  Anyone  who  has  sufficient  curios- 
ity to  draw  a  parallel  between  what  is  said 
in  reference  to  the  Starkweather  Case  in 
the  present  decision,  and  what  was  said  by 
the  same  learned  judge  in  reference  to  it  in 
State  ex  rel.  Cook  v.  Houser,  122  Wis.  pages 
574,  675,  576,  and  581,  100  N.  W.  964,  will 
understand  what  I  mean.  The  case  of 
Dullam  y.  Willson,  53  Mich.  392 ,  51  Am. 
Rep.  128,  19  N.  W.  112,  is  glorified  in  the 
opinion,  and  it  is  said  that  the  opinion  in 
the  Starkweather  Case,  when  carefully  read, 
is  in  harmony  with  it.  The  present  chief 
justice,  in  writing  the  opinion  for  the  court 
in  the  Starkweather  Case,  did  not  seem  to 
think  so,  because  the  court  utterly  repu- 
diated its  doctrines  and  declined  to  follow 
it.  To  do  otherwise  would  have  been  fatal 
to  the  respondent's  case.  The  entire  court 
entertained  this  opinion  at  the  time. 

As  before  stated,  I  do  not  care  to  go  into 
an  analysis  of  the  court's  opinion.  There 
are  many  propositions  stated  in  it  with 
which  I  am  in  accord.  There  are  many 
othera  which  I  cannot  assent  to.  I  sum- 
marize my  own  conclusions  as  follows : 

1.  The  certificate  of  appointment  held  by 
Mr.  Anderson  gave  him  the  prima  facie 
right  to  the  office  of  insurance  commissioner, 
and  the  rigjht  to  its  possession  until  the  de 
jure  title  was  settled. 

2.  Upon  its  production  it  was  Mr.  Ekcm's 
duty  to  vacate  the  office  under  protest,  and 
conunence  an  action  to  try  title  to  the  office. 

3.  An  injunction  should  not  issue  against 
the  person  having  the  prima  facie  right  to 
the  office,  nor  in  any  event  in  favor  of  the 
incumbent,  except  on  a  clear  showing  that 
he  had  the  better  title  to  the  office. 

4.  Where  an  injunction  is  sought  in  such 
a  case,  the  court  will  inquire  into  the  mer- 
its of  the  case  as  disclosed  by  the  motion 
papers,  to  ascertain  whether  the  party  in 
possession  is  clearly  entitled  to  the  office. 

6.  An  office  created  by  the  legislature  is 
not  property,  and  the  right  to  hold  it  is  not 
a  vested  one. 
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6.  The  legislature  may  prescribe  any 
method  of  removal  from  such  an  office  it  sees 
fit,  and  a  removal  made  by  the  prescribed 
method  is  due  process  of  law. 

7.  Where  no  provision  of  the  Constitution 
or  of  statute  law  requires  that  notice  and 
hearing  be  given  before  a  removal  can  be 
made,  neither  notice  nor  hearing  is  a  nec- 
essary condition  precedent  to  a  valid  re- 
moval. 

8.  It  was  clearly  the  intention  of  the  leg- 
islature, when  it  enacted  what  is  now  §  970, 
Stat.,  that  the  governor  might  remove  the 
officers  which  he  was  thereby  authorized  to 
remove  without  notice  or  hearing. 

9.  When  the  determination  of  a  question 
of  this  kind  is  vested  in  some  tribunal  other 
than  the  courts,  and  no  appeal  from  or  re- 
view of  the  decision  reached  is  provided  for 
by  statute,  such  decision  is  final  and  con- 
clusive, if  such  tribimal  acts  within  its 
jurisdiction. 

10.  The  only  inquiry  left  open  to  the 
courts  in  this  proceeding  is  whether  the 
cause  assigned  for  removal  is  one  for  which 
the  statute  authorizes  a  removal  to  be  made. 
If  it  was,  the  governor  acted  within  his 
jurisdiction  in  making  it,  no  matter  how 
grievously  he  might  err  in  judgment. 

11.  The  order  of  removal  in  this  case  as- 
signs a  statutory  cause  for  removal,  and  it 
is  therefore  conclusive  on  the  courts. 

12.  Injunction  will  not  lie  against  a  co- 
ordinate and  equal  branch  of  the  govern- 
ment, and  neither  will  the  courts  inquire 
into  the  motives  of  the  legislature  or  the 
governor  in  performing  an  official  act. 

I  do  not  wish  to  be  understood  as  assent- 
ing to  everything  in  the  opinion  of  the 
court  not  covered  by  the  foregoing  proposi- 
tions. I  simply  set  fortli  the  salient  points 
on  which  I  base  my  conclusion. 

Timlin,  J.,  concurring: 
I  concur  in  the  opinion  of  Mr.  Justice 
Marshall  to  this  extent: 

( 1 )  Section  970,  Wis.  Stat.,  under  which 
the  removal  of  the  appellant  was  attempted, 
authorizing  removal  for  cause  proven,  must 
be  construed  to  require  due  process  of  law, 
i,  6.,  charges,  notice  thereof,  and  a  hearing. 
State  ex  rel.  Hastings  v.  Smith,  35  Neb.  13, 
16  L.RA..  791,  52  N.  W.  700. 

(2)  There  was  in  this  case  less  than  an 
hour's  notice,  and  the  governor  refused  to 
hear  the  appellant's  witnesses  Johnson  and 
Rosa.  This  was  insufficient  as  to  notice  and 
inadequate  as  a  hearing;  consequently  the 
attempted  removal  was  without  jurisdiction 
and  void.  United  States  ex  rel.  Turner  v. 
Fisher,  222  U.  S.  204,  56  L.  ed.  166,  32  Sup. 
Ct.  Rep.  37. 

(3)  There  being  no  lawful  removal,  there 
was  no  vacancy;  hence  no  power  to  appoint 
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ft  successor.  The  appellant  is  the  de  jure 
commissiontsr  of  insurance,  and  entitled  to 
an  injunction  to  restrain  trespasses,  actual 
and  threatened,  for  the  purpose  of  seizing 
upon  his  office,  the  property  and  emolu- 
ments thereof. 

(4).  The  governor  has  no  power,  jurisdic- 
tion, or  authority  as  against  even  a  de  ptcto 
officer  in  possession  of  the  office,  to  install 
the  appointee  of  the  former  before  a  judg- 
ment in  quo  warranto  in  favor  of  such  ap- 
pointee. 

To  avoid  unseemly  clashes  between  co-or- 
dinate branches  of  the  government,  cmd  to 
avoid  the  condition  which  must  necessarily 
ensue  should  the  governor  personally  vio- 
late the  in  junctional  order,  the  court  w\]\ 
not  unnecessarily  issue  an  injunctional  or^ 
der  against  the  governor.  But  the  appellant 
is  entitled  to  such  order  against  the  subor- 
dinates acting  under  the  order  of  the  gov- 
ernor in  the  unlawful  attempt  to  wrest 
from  appellant  by  force  his  said  office.  To 
this  extent  the  order  appalled  from  should 
be  reversed. 

There  is  doubtless  much  good  law  and 
much  elevated  and  inspiring  sentiment  in 
the  opinion  of  Brother  Marshall;  but  I 
have  not  had  time  to  go  over  it  with  that 
care  which  ought  to  be  preliminary  to  a 
formal  approval  of  all  that  is  said  therein. 

Wlnslow,  Ch.  J.,  dissenting  (filed  June 
2,  1913) : 

I  fully  agree  with  Mr.  Justice  Barnes.  J 
think  he  states  accurately  the  law  as  it  is, 
or  rather  the  law  as  it  was  before  the  de- 
cision of  this  case. 

If  I  could  agree  with  my  brethren  of  the 
majority,  that  §  070,  Stat.,  requires  notice 
and  hearing,  I  should  have  no  doubt  that 
the  attempted  removal  was  wrongful,  be- 
cause of  the  absence  of  sufficient  notice 
and  hearing.  I  cannot,  however,  so  con- 
strue §  070,  for  the  reasons  stated  by  Judge 
Barnes. 

I  wish  to  add  a  few  words  of  a  general 
nature.  I  am  no  worshipper  of  precedents. 
I  have  joined  in  the  slaughter  of  precedents 
on  numerous  occasions,  and  felt  that  I  was 
rendering  good  service  to  the  common- 
wealth. Nor  do  I  attribute  any  special 
sanctity  to  decisions  in  which  the  opinions 
have  come  from  mv  own  hand.  If  thev  be 
wrong  in  principle,  or  have  outworn  tlieir 
usefulness,  owing  to  changed  conditions  or 
increasing  knowledge,  let  them  have  short 
shrift. 

State  ex  rel.  Jones  v.  Oates  and  State  ex 
rel.  Starkweather  v.  Superior  are  no  more 
my  progeny  than  they  are  the  progeny  of 
the  entire  court,  except  that  I  was  chosen 
to  cut  and  fit  their  verbal  clotliing.  I  shall 
have  some  difficulty  in  recognizing  them  in 
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the  future  in  the  new  garb  in  which  they  are 
henceforth  to  appear,  but  doubtless  I  shall 
become  accustomed  to  the  change.  I  con- 
fess that  it  had  never  occurred  to  me  as 
possible  that  the  Starkweather  Case  and 
the  case  of  Dullam  v.  Willson  could  be  har- 
monized. I  should  have  said  that  it  was 
impossible.  However,  one  can  hardly  re- 
fuse to  believe  when  confronted  by  the  ac- 
tual fact.  The  accomplishment  of  this  re- 
markable result  seems  to  demonstrate  that 
the  word  "fail"  is  no  more  entitled  to  recog- 
nition in  the  lexicon  of  age  than  in  the  lexi- 
con of  youth. 

The  most   serious    infirmity    in   the  de- 
cision in  this  case,  as  I  r^^d  it,  is,  not 
that  it  refuses  to  follow  precedent,  but  that 
it  is  really  a  step  backward,  a  signal  to 
retreat  rather  than  to  advance.    The  present 
case  is  a  case  where  a  very  important  state 
office  is  at  stake,  but  the  principles  decided 
apply  as  well  to  every  ministerial  officer, 
however  insignificant,  whose  removal  is  pro- 
vided for  by  a  statute  similar  to  §  070,  and 
there  are  many  of  them.    Every  such  officer 
is  by  this  decision  fortified  and  intrenched 
in  his  office.     Proceedings   to  remove  him 
on  the  part  of  his  superior  will  be  of  tittle 
avail,  so  far  as  immediate  results  are  con- 
cerned.   If  he  can  persuade  a  court  that  be 
is  acting  in  good  faith,  he  can  practically 
deny  the  power  of  his  superior  to  remove 
him,  and  remain  in  his  office  for  months, 
while  the  necessarily  slow  processes  of  the 
law  in  circuit  and  supreme  court  are  reach- 
ing a  result.     The  arm  of  the  superior  of- 
ficer will  be  rendered  nerveless,  and  the  man 
who  is  charged  with  responsibility  for  re- 
sults will  have  practically  no  certain  means 
of    achieving    results,    because    unable   ta 
command  efficient  service  from  his  subordi- 
nates.    Such  is  not  the  genius  of  the  de- 
mocracy of  to-day,  much  less  of  the  democ- 
racy of  the  future.     That  democracy  will 
unquestionably  elect  a  few  men  as  the  heads 
of  its  various  departments,  and  demand  of 
them  results.     While  making  this  demand 
it  will  perforce  give  those  heads  full  power 
to  remove   subordinates.     That   democracy 
will  cease  to  attempt  the  impossible  task 
of  electing  every  minor  official  by  vote  of 
the  people,  but  will  adopt  the  short  ballot, 
elect  a  few  men  to  the  important  positions, 
invest   them   with    plenary   authority   over 
their  subordinates,  and  demand  in  return  ef- 
ficiency of  service  in  eaoh  department.    The 
subordinate  official,  intrenched  in  an  office 
from  which  he  cannot  be  removed  save  by 
judicial  trial,  will  in  my  judgment  disap- 
pear.    The  head  of  the  department  will  be 
responsible  to  the  people;   the  subordinate 
in  the  department  will  be  responsible  to  the 
head.     Thus,   the  people  will   retain  their 
power  by  retaining  control  of  the  head,  not 
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by  attempting  the  impossible  task  of  select- 
ing fit  occupants  of  all  the  subordinate  gov- 
ernmental positions. 

And  so  I  say  that  this  decision  is  a  step 
backward;  it  tends  to  hamper  the  respon- 
sible heads  of  departments  of  the  govern- 
ment; it  seeks  to  return  to  the  exploded 
idea  that  there  is  some  private  property 
right  in  an  office,  whereas  the  true  idea  is 
that  it  is  simply  an  opportunity  to  serve 
the  state.  'The  idea  that  some  designing 
man  will  build  up  a  despotism  on  the  ruins 
of  our  liberties,  if  he  be  given  the  right  of 
removal  from  office  without  notice  or  hear- 
ing, cannot  be  seriously  entertained.  There 
is  no  such  danger  in  these  days.  It  is  the 
merest  myth.  The  danger  is  rather  that  the 
responsible  head  of  a  governmental  depart- 
ment will  not  have  authority  enough  over 
his  working  force  to  perform  the  duties 
which  the  people  have  placed  upon  him,  and 
for  the  performance  of  which  he  is  directly 
responsible.  For  this  reason  I  regard  the 
present  decision  as  an  unfortunate  step  in 
the  wrong  direction.  I  have  no  fear  that 
it  will  have  any  very  serious  results;  the 
legislature  can  always  provide  in  express 
terms  for  removal  without  hearing,  and 
doubtless  will  do  so  more  and  more  as  time 
goes  on  and  the  true  theory  of  efficient 
government  becomes  more  fully  understood. 


MICHIGAN  supreme:  0OI7RT. 

WILLIAM  D.   C.   GERMAINE 

V. 

WOODBRIDGE   N.    FERRIS^    Governor. 

(—  Mich.  — ,  142  N.  W.  738.) 

Ck>iirts  —  power  to  review  acts  of  gov- 
ernor —  removal   from  office. 

The  court  has  no  power  under  a  Con- 
stitution dividing  the  government  into  de- 
partments, to  review  by  direct  proceedings 
the  action  of  the  governor  in  removing  a 
mayor  for  cause  under  authority  conferred 
by "  statute,  although  the  proceeding  for 
removal  is  quasi  judicial. 

(July  18,  1913.) 

MOTION  for  an  order  to  quash  a  writ  of 
certiorari  issued  to  review  the  action  of 
respondent  as  governor  in  removing  pe^fci- 
tioner  from  the  office  of  mayor  of  Traverse 
City.    Writ  quashed. 

The  facts  are  stated  in  the  opinion. 

Note.  —  For  power  of  court  to  review  ac- 
tion of  governor  in  removing  officer,  see 
note  to  State  ex  rel.  Kinsella  v.  Eberhart, 
39  L.R.A.(N.S.)  788.  And  see  also 
Sacem  V.  McGovem,  ante,  p.  796. 
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Mr.  Grant  Fellows,  Attorney  General, 
for  respondent,  in  support  of  the  motion: 

The  governor  is  not  amenable  to  the  or- 
ders of  this  court  when  discharging  either  a 
political  or  a  ministerial  duty. 

People  ex  rel.  Sutherland  v.  The  Gov- 
ernor, 29  Mich.  320,  18  Am.  Rep.  89; 
People  ex  rel.  Ayres  v.  State  Auditors, 
42  Mich.  422,  4  N.  W.  274;  Midland 
Coimty  V.  Auditor  Greneral,  27  Mich. 
165;  State,  Gledhill,  Prosecutor,  v.  The 
Governor,  25  N.  J.  L.  331 ;  Hawkins  v.  The 
Governor,  1  Ark.  570,  33  Am.  Dec. 
346;  Mauran  v.  Smith,  8  R.  L  192,  5  Am. 
Rep.  664;  Bates  v.  Taylor,  87  Tenn.  320, 
3  L.R.A.  316,  11  S.  W.  266;  People  ex  rel. 
Billings  V.  Bissell,  19  lU.  229,  68  Am.  Dec. 
591;  State  ex  rel.  Robb  v.  Stone,  120  Mo. 
428,  23  LJI.A.  194,  41  Am.  St.  Rep.  705, 
25  S.  W.  376;  State  ex  rel.  Bisbee  v.  Drew, 
17  Fla.  67 ;  Hartranf t's  Appeal,  85  Pa.  433, 

27  Am.  Rep.  667;  Rice  v.  Austin,  19  Minn. 
103,  Gil.  74,  18  Am.  Rep.  330;  State  ex  rel. 
Oliver  v.  Warmoth,  22  La.  Ann.  1,  2  Am. 
Rep.  712;  Vicksburg  &  M.  R.  Co.  v.  Ix)wry, 
61  Miss.  102,  48  Am.  Rep.  76;  Re  Dennett, 
32  Me.  508,  54  Am.  Dec.  602;  Hovey  v. 
State,  127  Ind.  588,  11  L.R.A.  763,  22  Am. 
St.  Rep.  663,  27  N.  E.  176. 

Mr.  John  J.  Tweddle,  with  Mr.  Parm 
C.  Gilbert,  for  petitioner,  contra: 

The  action  of  the  governor  in  removal 
proceedings  is  subject  to  review  by  this 
court. 

Dullam  V.  Willson,  53  Mich.  392,  51  Am. 
Rep.  128,  19  N.  W.  112. 

The  governor's  action  in  removal  proceed- 
ings partakes  of  the  nature  of  judicial  ac- 
tion, and  is  not  one  of  the  duties  falling 
legally  within  the  executive  department  of 
the  government. 

Ibid.;  Stockwell  v.  White  Lake,  22  Mich. 
341;  Speed  v.  Detroit,  98  Mich.  360,  22 
L.R.A.  842,  39  Am.  St.  Rep.  555,  57  N.  W. 
406;  Merrick  v.  Arbela  Twp.  41  Mich.  630, 
2  N.  W.  922;  Throop,  Pub.  Off.  §  379;  An- 
drews V.  Khig,  77  Me.  224;  People  ex  rel. 
Bumham  v.  Jones,  112  N.  Y.  597,  20  N.  E. 
577;  People  ex  rel.  New  York  v.  Nichols, 
79  N.  Y.  582;  Atty.  Gen.  ex  rel.  Rich  v. 
Jochim,  99  Mich.  358,  23  L.R.A.  699,  41 
Am.  St.  Rep.  606,  58  N.  W.  611. 

This  court  has  the  right  to  review  quasi 
judicial  proceedings  taken  by  any  officer 
or  any  department  of  the  government,  in* 
eluding  the  executive. 

Throop,  Pub.  Off.  §§  392,  .^94;  People  ex 
rel.  McCauley  v.  Brooks,  16  Cal.  11;  Green- 
wood Cemetery  Land  Co.  v.  Routt,  17  Colo. 
156,   15  L.R.A.  369,  31   Am.  St.  Rep.  284, 

28  Pac.  1125;  Tenneaaoe  &  C.  R.  Co.  v. 
Moore,  36  Ala.  376;  State  ex  rel.  Whiteraan 
V.  Chase,  5  Ohio  St.  628 ;  Martin  v.  Ingham, 
38   Kan.   641,   17   Pac.   162;    State  ex  rel. 
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Bates  ▼.  Thayer,  31  Neb.  82,  47  N.  W.  704; 
Merrick  ▼.  Arbela  Twp,  41  Mich.  630,  2 
N.  W.  922;  McGregor  v.  Gladwin  County, 
37  Mich.  388;  Crawford  T.  Scio  Twp.  22 
Mich.  405;  Ekern  t.  McGovern,  —  Wis.  — , 
ante,  796,  142  N.  W.  595. 

Kuhn,  J.  delivered  the  opinion  of  the 
court: 

This  is  a  motion  to  enter  an  order  quash- 
ing a  writ  of  certiorari  heretofore  iwued  by 
this  court.  The  reasons  urged  in  support 
of  the  motion  are  as  follows:  "(1)  That 
this  court  has  no  jurisdiction  to  review,  by 
writ  of  certiorari  directed  to  the  governor, 
any  action  of  the  governor  in  the  discharge 
of  his  official  duties  under  the  Constitution 
and  laws  of  the  state.  (2)  That  under  the 
Constitution  and  laws  of  the  state  of  Mich- 
igan the  executive  and  judicial  branches  of 
the  state  are  co-ordinate,  and  that  the  ac- 
tion of  the  executive  department  of  the 
state  government  is  not  subject  to  review 
by  the  judiciary  upon  writ  of  certiorari  di- 
rected to  the  executive  branch  of  the  state 
government.  (3)  Because  the  action  of  re- 
spondent here  sought  to  be  reviewed  was  the 
exercise  of  an  official  discretion  belonging 
to  the  executive,  and  not  reviewable  upon 
certiorari." 

The  respondent,  as  governor  of  the  state, 
by  virtue  of  authority  given  him  by  §  1159 
of  the  Compiled  Laws  of  1897,  made  an 
order  removing  the  petitioner  from  the 
office  of  mayor  of  Traverse  City.  The  sec- 
tion reads  as  follows:  ^'The  governor  may 
remove  all  county  officers  chosen  by  the  elec- 
tors of  any  county  or  appointed  by  him,  and 
shall  also  remove  all  justices  of  the  peace 
and  township  officers  chosen  by  the  electors 
of  any  township,  or  city  or  village  officers 
chosen  by  the  electors  of  any  city  or  village, 
when  he  shall  be  satisfied  from  sufficient 
evidence  submitted  to  him,  as  hereinafter 
provided,  that  such  officer  is  incompetent  to 
execute  properly  the  duties  of  his  office,  or 
has  been  guilty  of  official  misccmduct,  or  of 
wilful  n^lect  of  duty,  or  of  extortion,  or 
habitual  drunkenness,  or  has  been  convicted 
of  being  drunk,  or  whenever  it  shall  appear 
by  a  certified  copy  of  the  judgment  of  a 
court  of  record  of  this  state  that  such  officer 
after  his  election  or  appointment  shall  have 
been  convicted  of  a  felony;  but  the  gover- 
nor shall  take  no  action  upon  any  such 
charges  made  to  him  against  any  such  officer 
until  the  same  shall  have  been  exhibited  to 
him  in  writing,  verified  by  the  affidavit  of 
the  party  making  them,  that  he  believes  the 
charges  to  be  true,  with  a  statement  of  the 
prosecuting  attorney  of  the  county,  that  in 
his  opinion  the  case  demands  investigation. 
But  no  such  officer  shall  be  removed  for  such 
misconduct  or  neglect  unless  charges  thereof 
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shall  have  been  exhibited  to  the  governor, 
as  above  provided,  and  a  copy  of  tbe  same 
served  on  such  officer,  and  an  opportunity 
given  him  of  being  heard  in  his  defense." 
The  power  conferred  by  this  statute  waa  not 
granted  to  the  person  who  is  the  incumbent 
of  the  executive  office  as  a  private  perscm, 
but  it  is  conferred  upon  the  governor  in  his 
official  capacity.  The  power  pertains  to  tlie 
office  of  governor,  and  when  he  acts  by  rir- 
tue  of  the  statute  it  is  an  executive  action, 
and  it  is  none  the  less  an  official  act  of  the 
governor  because  the  power  might  have 
been  intrusted  to  some  other  person  or  an- 
thority. 

It  is  urged  that  the  governor  in  this  pro- 
ceeding acted  judicially,  and  thai  therefore 
such  action  is  subject  to  review  by  oertioFa- 
ri;  and  in  support  of  that  position  the  caae 
of  DuUam  v.  Willson,  53  Mich.  392,  51 
Am.  Rep.  128,  19  N.  W.  112,  is  relied  upon. 
In  that  proceeding,  however,  no  process  was 
issukl  against  the  governor  direct,  and  the 
validity  of  the  removal  proceedings  waa 
raised  by  quo  warranto.  This  is  the  first 
instance  called  to  our  attention  in  our  state 
where  an  attempt  is  made  to  review  the 
action  of  the  governor  of  the  state  by  a 
writ  of  certiorari.  Granting  that  the  con- 
tention of  counsel  for  petitioner  is  correct, 
that  the  function  performed  by  the  execu- 
tive in  the  removal  proceeding  is  quaai  ju- 
dicial in  character,  the  fact  still  remains 
that  it  is  an  official  action  of  the  governor; 
and  the  question  arises  whether  an  cfiTort  to 
review  his  action  by  proceeding  directly 
against  him  would  not  involve  the  funda- 
mental proposition  that  such  review  would 
be  an  invasion  by  the  judiciary  of  the  execu- 
tive functions  of  our  government. 

Article  3  of  the  Constitution  of  this  state, 
on  the  subject  of  the  division  of  the  powers 
of  government,  provides: 

"Section  1.  The  powers  of  government  are 
divided  into  three  departments:  The  legis- 
lative, executive,  and  judicial. 

"Sec.  2.  No  person  belonging  to  one  de- 
partment shall  exercise  the  powers  properly 
belonging  to  another,  except  in  the  cases 
expressly  provided  in  this  Constituticm." 

The  question  of  whether  mandamus  will 
lie  to  compel  the  governor  of  a  state  to  per- 
form duties  imposed  upon  him  has  been 
raised  in  this  state  and  in  many  other  juris- 
dictions. It  is  well  settled  by  all  authorities 
that  mandamus  will  not  lie  to  compel  the 
governor  to  perform  duties  of  a  purely  exec- 
utive or  political  character,  but  the  deci- 
sions are  not  uniform  as  to  the  power  of 
the  court  to  compel  the  governor  to  dis- 
charge those  duties  which,  as  to  other  oifi- 
cials,  are  usually  called  ministerial.  How- 
ever, this  question  has  been  settled  in  this 
state  by  the  very  instructive  case  of  People 
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«x  rel.  Sutherland  v.  The  Governor,  29 
Mich.  320,  18  Am.  Rep.  89.  The  application 
in  this  case  was  for  mandamus  to  require 
the  goyernor  to  issue  his  certificate  showing 
that  the  Portage  Lake  and  Lake  Superior 
ahip  canal  and  harbor  had  been  constructed 
in  conformity  with  the  acta  of  Congress 
making  a  land  grant  for  the  same,  and  the 
acts  of  the  legislature  of  this  state  con- 
ferring the  grant  upon  a  corporation  which 
the  relators  claimed  to  represent;  and  it 
was  urged  that  the  act  sought  to  be  com- 
pelled by  mandamus  was  a  purely  ministe- 
rial one.  Mr.  Justice  Oooley,  in  the  able 
opinion  in  that  case,  -discusses  at  length 
the  question  of  the  jurisdiction  of  the  court 
to  review  the  action  of  the  executive  by 
proceeding  directly  against  him,  and  de- 
clined to  distinguish  between  those  acts 
which  are  political  and  those  which  are 
ministerial.  His  reasoning  is  so  clear  and 
instructive  and  so  controlling  of  the  present 
question  that  we  quote  the  following  (29 
Mich,  on  pages  322-325) :  "There  is  no  very 
clear  and  palpable  line  of  distinction  be- 
tween those  duties  of  the  governor  which 
are  political  and  those  which  ere  to  be  con- 
sidered ministerial  merely ;  and  if  we  should 
undertake  to  draw  one,  and  to  declare  that 
in  all  cases  falling  on  one  side  the  line  the 
governor  was  subject  to  judicial  process, 
and  in  all  falling  on  the  other  he  was  in- 
dependent of  it,  we  should  open  the  doors 
to  an  endless  train  of  litigation,  and  the 
cases  would  be  numerous  in  which  neither 
the  governor  nor  the  parties  would  be  able 
-to  determine  whether  his  conclusion  was, 
under  the  law,  to  be  final,  and  the  courts 
would  be  appealed  to  by  every  dissatisfied 
party  to  subject  a  co-ordinate  department 
of  the  government  to  their  jurisdiction. 
However  desirable  a  power  in  the  judiciary 
to  interfere  in  such  cases  might  seem  from 
the  standpoint  of  interested  parties,  it  is 
manifest  that  harmony  of  action  between 
the  executive  and  judicial  departments 
would  be  directly  threatened,  and  that  the 
exercise  of  such  power  could  only  be  justified 
on  most  imperative  reasons.  Moreover,  it 
is  not  customary  in  our  republican  govern- 
ment to  confer  upon  the  governor  duties 
merely  ministerial,  and  in  the  performance 
of  which  he  is  to  be  left  to  no  discretion 
whatever;  and  the  presumption  in  all  cases 
must  be,  where  a  duty  is  devolved  upon  the 
chief  executive  of  the  state  rather  than  up- 
on an  inferior  officer,  that  it  is  so  because 
his  superior  judgment,  discretion,  and  sense 
of  responsibility  were  confided  in  for  a 
more  accurate,  faithful,  and  discreet  per- 
formance than  could  be  relied  upon  if  the 
duty  were  devolved  upon  an  officer  chosen 
for  inferior  duties.  And  if  we  concede 
that  cases  mav  be  pointed  out  in  which  it 
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is  manifest  that  the  governor  is  left  to  no 
discretion,  the  present  is  certainly  not 
among  them;  for  here,  by  the  law,  he  is 
required  to  judge,  on  a  personal  inspection 
of  the  work,  and  must  give  his  certificate 
on  his  own  judgment,  and  not  on  that  of 
any  other  person,  officer,  or  department. 
We  are  not  disposed,  however,  in  the  present 
case,  to  attempt  on  any  grounds  to  distin- 
guish it  from  other  cases  of  executive  duty 
with  a  view  to  lay  down  a  narrow  rule 
which,  while  disposing  of  this  motion,  may 
leave  the  grave  question  it  presents  to  be 
presented  again  and  again  in  other  cases 
which  the  ingenuity  of  counsel  may  be  able 
to  distinguish  in  some  minor  particulars 
from  the  one  before  us.  If  a  broad  general 
principle  underlies  all  these  cases  and  re- 
quires the  same  decision  in  all,  it  would 
scarcely  be  respectful  to  the  governor  or 
consistent  with  our  own  sense  of  duty  that 
we  should  seek  to  avoid  its  application  and 
strive  to  decide  each  in  succession  upon 
some  narrow  and  perhaps  technical  point 
peculiar  to  the  special  case,  if  such  might  be 
discovered.  And  that  there  is  such  a  broad 
general  principle  seems  to  us  very  plain. 
Our  government  is  one  whose  powers  have 
been  carefully  apportioned  between  three 
distinct  departments,  which  emanate  alike 
from  the  people,  have  their  powers  alike 
limited  and  defined  by  the  Constitution,  are 
of  equal  dignity,  and  within  their  respective 
spheres  of  action  equally  independent.  One 
makes  the  laws,  another  applies  the  laws  in 
contested  cases,  while  the  third  must  see 
that  the  laws  are  executed.  This  division  is 
accepted  as  a  necessity  in  all  free  govern- 
ments, and  the  very  apportionment  of  pow- 
er to  one  department  is  understood  to  be  a 
prohibition  of  its  exercise  by  either  of  the 
others.  The  executive  is  forbidden  to  ex- 
ercise judicial  power  by  the  same  implica- 
tion which  forbids  the  courts  to  take  upon 
themselves  his  duties.  It  is  true  that  nei- 
ther of  the  departments  can  operate  in  all 
respects  independently  of  the  others,  and 
that  what  are  called  the  checks  and  balances 
of  government  constitute  each  a  restraint 
upon  the  rest.  The  legislature  prescribes 
rules  of  action  for  the  courts,  and  in  many 
particulars  may  increase  or  diminish  their 
jurisdiction;  it  also  in  many  cases  may 
prescribe  rules  for  executive  action  and  im- 
pose duties  upon  or  take  powers  from  the 
governor,  while  in  turn  the  governor  may 
veto  legislative  acts,  and  the  courts  may  de- 
clare them  void  where  they  confiict  with 
the  Constitution,  notwithstanding,  after 
having  been  passed  by  the  legislature,  they 
have  received  the  governor's  approval.  But 
in  each  of  these  cases  the  action  of  the  de- 
partment which  controls,  modifies,  or  in  any 
manner  infiuences  that  of  another,  is  had 
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strictly  within  its  own  sphere,  and  for  that 
reason  gives  no  occasion  for  conflict,  con- 
troversy, or  jealousy.  The  legislature  in 
proscribing  rules  for  the  courts  is  acting 
within  its  proper  province  in  making  laws, 
while  the  courts,  in  declining  to  enforce  an 
unconstitutional  law,  are  in  like  manner 
acting  within  their  proper  province,  be- 
cause they  are  only  applying  that  which  is 
law  to  the  controversies  in  which  they  are 
called  upon  to  give  judgment.  It  is  mainly 
by  means  of  these  checks  and  balances  that 
the  officers  of  the  several  departments  are 
kept  within  their  jurisdiction,  and  if  they 
are  disregarded  in  any  case,  and  power  is 
usurped  or  abused,  the  remedy  is  by  im- 
peachment, and  not  by  another  department 
of  the  government  attempting  to  correct 
the  wrong  by  asserting  a  superior  authority 
over  that  which  by  the  Constitution  is  its 
equal.  It  has  long  been  a  maxim  in  this 
country  that  the  legislature  cannot  dictate 
to  the  courts  what  their  judgments  shall  be, 
or  act  aside  or  alter  such  judgments  after 
they  have  been  rendered.  If  it  could,  con- 
stitutional liberty  would  cease  to  exist;  and, 
if  the  legislature  could  in  like  manner  over- 
ride executive  action  also,  the  government 
would  become  only  a  despotism  under  popu- 
lar forms.  On  the  other  hand,  it  would  be 
readily  conceded  that  no  court  can  compel 
the  legislature  to  make  or  to  refrain  from 
making  laws,  or  to  meet  or  adjourn  at  its 
command,  or  to  take  any  action  whatsoever, 
though  the  duty  to  take  it  be  made  ever 
so  clear  by  the  Constitution  or  the  laws. 
In  these  cases  the  exemption  of  the  one  de- 
partment from  the  control  of  the  other  is 
not  only  implied  in  the  framework  of  gov- 
ernment, but  is  indispensably  necessary  if 
any  useful  apportionment  of  power  is  to 
exist." 

Again,  29  Mich,  on  page  330  of  tlie  opin- 
ion :  "And  while  we  should  concede,  if  juris- 
diction was  plainly  vested  in  us,  the  inabil- 
ity to  enforce  our  judgment  would  be  no 
sufficient  reason  for  failing  to  pronounce 
it,  especially  against  an  officer  who  would 
be  presumed  ready  and  anxious  in  all  cases 
to  render  obedience  to  the  law,  yet  in  a 
case  where  jurisdiction  is  involved  in  doubt 
it  is  not  consistent  with  the  dignity  of  the 
court  to  pronounce  judgments  which  may 
be  disregarded  with  impunity,  nor  with  that 
of  the  executive  to  place  him  in  a  position 
where,  in  a  matter  within  his  own  province, 
he  must  act  contrary  to  his.  judgment  or 
stand  convicted  of  a  disregard  of  the  laws. 
But  it  is  said  that  this  conclusion  will 
leave  parties  who  have  rights,  in  many 
cases,  without  remedy.  Practically  there  are 
a  great  many  such  cases,  but  theoretically 
there  are  none  at  all.  All  wrongs,  certainly, 
are  not  redressed  by  the  judicial  depart- 
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ment.  A  party  may  be  deprived  of  a  right 
by  a  wrong  verdict  or  an  erroneous  ruling 
of  a  judge;  and,  though  the  error  may  be 
manifest  to  all  others  than  those  who  are 
to  decide  upon  hia  rights,  he  will  be  with- 
out redress.  A  person  lawfully  choeen  to 
the  legislature  may  have  his  seat  given  by 
the  house  to  another,  and  be  thus  wronged 
without  remedy.  A  just  claim  against  the 
state  may  be  rejected  by  the  board  of  au- 
ditors, and  neither  the  governor  nor  the 
courts  can  give  relief.  A  convicted  person 
may  conclusively  demonstrate  his  innocence 
to  the  governor  and  still  be  denied  a  pardon. 
In  which  one  of  these  cases  could  the  denial 
of  redress  by  the  proper  tribunal  constitute 
any  ground  for  interference  by  any  other 
authority?  The  law  must  leave  the  final 
decision  upon  every  claim  and  every  con- 
troversy somewhere,  and,  when  that  decision 
has  been  made,  it  must  be  accepted  as  cor- 
rect. The  presumption  is  just  as  conclu- 
sive in  favor  of  executive  action  as  in  favor 
of  judicial.  The  party  applying  for  action, 
which,  under  the  Constitution  and  laws,  de- 
pends on  the  executive  discretion,  or  is  to 
be  determined  by  the  executive  judgment, 
if  he  fails  to  obtain  it,  has  sought  the  prop- 
er remedy  and  must  submit  to  the  d<:cision.'' 

The  reasoning  in  this  case  seems  to  us  to 
establish  the  rule  in  this  state  that  no  pro- 
cess of  the  court  can  be  issued  against  the 
governor  of  this  state  in  any  proceeding 
seeking  to  review  any  action  performed  by 
him  as  governor  under  power  conferred  up- 
on him  either  by  the  Constitution  or 
legislative  enactment.  In  the  case  of  People 
ex  rel.  Ayres  v.  State  Auditors,  42  Mich. 
422,  on  page  426,  4  N.  W.  274,  in  citing 
the  Sutherland  Case,  this  court  said:  "It 
has  also  been  held  that  we  cannot  interfere 
with  the  discretion  of  the  chief  executive 
of  the  state  or  subordinate  him  to  our  pro- 
cess." See  also  Midland  County  v.  Auditor 
General,  27  Mich.  165. 

The  decisions  in  those  states  that  have 
held  that  a  writ  may  issue  to  control  a  min- 
isterial act  of  the  governor  rest  chiefly  up- 
on the  case  of  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60.  In  speaking  of 
these  decisions,  Justice  Cooley,  in  People  ex 
rel.  Sutherland  v.  Gove^-nor,  supra,  29  Mich, 
at  page  327,  said:  "These  cases  for  the 
most  part  are  rested  upon  the  dictum  of 
Chief  Justice  Marshall  in  Marburv  v.  Madi- 
son,  supra,  that  one  of  the  heads  of  de- 
partment in  the  Federal  government  might 
be  compelled  by  mandamus  to  perform  a 
mere  ministerial  duty,  a  dictum  which  can- 
not be  understood  as  expressive  of  the  op- 
inion of  that  eminent  judge  that  the  Presi- 
dent was  subioct  to  the  like  process,  but 
which  is  wholly  inapplicable  to  a  case  like 
the  present,  unless  it  goes  to  that  extent. 
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For  it  cannot  justly  be  claimed,  when  Fed- 
eral and  state  governments  have  been  formed, 
so  far  as  distribution  of  power  is  con- 
cerned, on  the  same  general  plan,  that  the 
Executive  of  the  Union  can  claim  immunity 
from  judicial  process  any  more  than  the 
governor  of  one  of  the  states.  In  many 
cases  it  is  unquestionable  that  the  head  of 
an  executive  department  may  be  required 
by  judicial  process  to  perform  a  legal  duty, 
while  in  other  cases,  in  our  judgment,  the 
courts  would  be  entirely  without  jurisdic- 
tion; and,  as  regards  such  an  officer,  we 
sliould  concede  that  the  nature  of  the  case 
and  of  the  duty  to  be  performed  must  de- 
termine the  right  of  the  coyrt  to  interfere 
in  each  particular  instance.  When  the  head 
of  a  department  acts  as  the  mere  assistant 
or  agent  of  the  executive  in  the  performance 
of  a  political  or  discretionary  act,  he  is 
no  more  subject  to  the  control  of  the  courts 
than  the  chief  executive  himself;  but  where 
a  ministerial  act  is  required  to  be  done  by 
him,  independently  of  the  executive,  though 
in  a  certain  sense  he  is  an  executive  officer, 
it  would  be  as  idle  to  dispute  his  responsi- 
bility to  legal  process  as  it  would  be  to 
make  the  same  claim  to  exemption  on  be- 
half of  an  officer  intrusted  with  similar 
duties  of  a  lower  grade.  This  is  emphat- 
ically the  case  under  the  Constitution  of 
this  state,  which  provides  for  the  election 
of  state  and  inferior  officers  alike  bv  the 

« 

people,  and  makes  the  chief  officers  of  state 
below  the  governor  as  independent  of  his 
control  in  the  performance  of  their  duties 
as  are  the  officers  of  the  counties  or  of  the 
townships." 

The  following  instructive  cases  from  other 
jurisdictions,  with  sin^ilar  holdings,  have 
been  called  to  our  attention  and  examined: 
State,  Gledhill,  Prosecutor,  v.  The  Governor, 
26  N.  J-  L.  331 ;  Hawkins  v.  The  Governor, 
1  Ark.  570,  33  Am.  Dec.  346;  Mauran  v. 
Smith,  8  R.  I.  192,  5  Am.  Rep.  564;  People 
ex  rel.  Billings  v.  Bissell,  19  111.  229,  68 
Am.  Dec.  691;  State  ex  rel.  Robb  v.  Stone, 
120  Mo.  428,  23  L.R.A.  194,  41  Am.  St.  Rep. 
705,  25  S.  W.  376;  State  ex  rel.  Bisbee  v. 
Drew,  17  Pla.  67;  Hartranft's  Appeal,  86 
Pa.  438,  27  Am.  Rep.  667;  Rice  v.  Austin, 
19  Minn.  103,  Gil.  74,  18  Am.  Rep.  330; 
State  ex  rel.  Oliver  v.  Warmoth,  22  La. 
Ann.  1,  2  Am.  Rep.  712;  Vicksburg  &  M.  R. 
Co.  v.  Lowry,  61  Miss.  102,  48  Am.  Rep.  76; 
Re  Dennett,  32  Me.  508,  54  Am.  Dec.  602; 
Hovey  v.  State,  127  Ind.  588,  11  L.R.A.  763, 
22  Am.  St.  Rep.  663,  27  N.  E.  175. 

In  the  case  of  Bates  v.  Taylor,  87  Tenn. 
320,  323,  3  L.R.A.  316,  11  S,  W.  266,  the 
Sutherland  Case  is  cited  with  approval,  and 
the  court  said:  "The  courts  of  Ohio,  Ala- 
bama, California,  Maryland,  and  North  Car- 
olina are  together  in  holding  that  the  gov- 
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ernor  may  be  required  by  mandamus  to 
perform  duties  of  the  latter  class,  while  the 
courts  of  Arkansas,  Georgia,  Illinois,  Louisi- 
ana, Maine,  Minnesota,  New  Jersey,  and 
Rhode  Island  have  uniformly  held  the  con- 
trary upon  the  ground  that  the  powers  of 
government  in  the  states  are  distributed 
among  three  departments,  which,  under  the 
organic  law,  are  to  be  and  remain  independ- 
ent of  each  other.  High,  Extr.  Legal  Rem. 
§§  118,  119,  120,  and  121.  This  author 
cites  the  cases  from  the  different  states 
mentioned.  We  have  examined  them  and 
also  a  very  instructive  case  from  Michigan 
( People  ex  rel.  Sutherland  v.  The  Governor, 
29  Mich.  321,  18  Am.  Rep.  89)  which  is  in 
accord  with  those  from  the  states  last  men- 
tioned, and  we  are  fully  persuaded  not  only 
that  the  weight  of  authority,  but  also  the 
weight  of  reason,  is  against  the  power  of 
the  courts  to  coerce  the  chief  executive  of 
a  state  into  the  performance  of  any  official 
duty." 

The  attorney  general,  representing  re- 
spondent, makes  no  claim  that  in  a  proceed- 
ing between  A  and  B,  in  which  A  asserts 
some  right  by  virtue  of  executive  action, 
that  the  courts  cannot  determine  the  valid- 
ity of  that  executive  action.  This  court 
held  in  Dullam  v.  Willson,  53  Mich.  392,  51 
Am.  Rep.  128,  19  N.  W.  112,  that  in  such 
an  action  the  validity  of  the  governor's  pro- 
ceedings could  be  reviewed  and  the  rights  of 
a  person  who  had  been  removed  from  office 
by  the  governor,  without  proper  compliance 
with  the  requirements  of  the  statute  with 
reference  to  removals,  would  be  protected. 
That  decision  fully  lays  down  the  rule  ap- 
plicable in  such  cases,  and,  in  our  opinion, 
affords  ample  protection  against  any  unwar- 
ranted or  illegal  act.  on  the  part  of  the 
executive  in  removal  proceedings. 

The  writ  was  improvidently  issued  and 
must  be  quashed. 
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JOSEPH  PETRY 

and 

NATIONAL    BANK    OP    THE    PACIFIC, 

Appt. 

(— .  Cal.  — ,  132  Pac.  256.) 

Bills  and  notes  —  pledge  —  fallnre  of 
consideration. 

That  a  bank,  when  taking  a  note  payable 
a  certain  time  after  a  future  date,  as  col- 
lateral for  a  present  loan,  -knows  that  it  is 
given  in  accordance  with  a  building  con- 
tract, by  which  it  is  not  to  be  executed 
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until  the  building  has  been  completed  and 
all  liens  paid,  does  not  entitle  the  maker  to 
set  up  nonperformance  of  the  building  con- 
tract as  a  defense  to  the  note,  if  it  was 
made  negotiable  and  delivered  to  the  payee 
before  the  time  called  for  by  the  contract, 
and  the  pledgee  did  not  known  that  the  con- 
tractor could  not  or  did  not  intend  to  per- 
form his  contract. 

(April  14,  1913.) 

APPEAL  by  the  defendant  bank  from  an 
order  of  the  Superior  Court  for  the 
City  and  County  of  San  Francisco,  award- 
ing a  new  trial  after  judgment  in  its  faYor 
in  an  action  brought  to  cancel  a  promissory 
note.  Reyersed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Gavin  McNab,  Bronte  M. 
Atkins,  and  R.  P.  Henahall,  for  appel- 
lant: 

Failure  of  consideration  is  not  a  defense 
open  to  a  maker  as  against  an  indorsee  for 
value,  even  though  that  indorsee  knew  that 
the  note  was  given  to  evidence  an  indebt- 
edness that  would  become  due  if  an  execu- 
tory promise  were  performed,  and  which 
might  never  be  performed. 

Splivallo  V.  Patten,  38  Gal.  138,  99  Am. 
Dec.  368;  Spurgin  v.  McPheeters,  42  Ind. 
527;  Johnson  County  Sav.  Bank  v.  Elramer, 
42  Ind.  App.  548,  86  N.  E.  84;  Zollman  v. 
Jackson  Trust  &  Sav.  Bank,  238  HI.  290, 
32  LJLA.(NJ3.)  858,  87  N.  E.  297;  Stouffer 
y.  Erwin,  81  S.  C.  541,  62  S.  K  843;  National 
Park  Band  v.  Saitta,  12T  App.  Div.  624,  111 


jfote,  —  Failure  of  executory  coneiderO' 
tion  for  bill  or  note  as  affecHng  pur^ 
chaser  wUih  knowledge  of  the  ohar^ 
acter  of  the  consideration, 

I.  Scope,  862. 
II.  General  principles,  862. 
III.  Illustrative  cases. 

a.  Miscellaneous  executory  contracts, 

865. 

b.  Executory  warranties,  868. 
c  Future  rent,  869. 

d.  Failure  of  payee's  title,  870. 

e.  Insurance  cases,  871. 

f.  Bohemian  oats  and  similar  cases, 

873. 

I.  Scope, 

This  note  is  confined  to  cases  where  the 
paper  and  the  transfer  are  both  of  the 
cliaracter  protected  by  the  law  merchant. 
Cases  of  nonnegotiable  paper,  of  transfers 
after  maturity,  and  of  assignments  without 
indorsement,  are  therefore  excluded.  Cases 
which  involve  the  rights  of  holders  with 
knowledge  that  the  notes  are  secured  by 
mortgage  are  also  excluded,  as  such  notes 
may  be  the  subject  of  equities  where  strictly 
commercial  paper  would  not  be.  Jewett  v. 
Tucker,  139  Mass.  566,  2  N.  E.  680.  Phases 
of  this  problem  have  already  been  considered 
in  a  note  to  Brooke  v.  Struthers,  35  L.R.A. 
536,  on  Negotiability  of  note  secured  by 
mortgage,  as  affected  by  provision  in  mort- 
gage, and  in  a  note  to  Zollman  v.  Jackson 
Trust  &  Sav.  Bank,  32  Li.R.A.(N.S.)  858, 
on  Recital  in  note  as  to  security,  as  affect- 
ing  its  n^otiability.  Other  notes  in  this 
series  which  should  be  consulted  are: 
What  circumstances  are  sufficient  to  put  a 
purchaser  of  negotiable  paper  on  inquiry 
in  order  to  secure  rights  of  a  bona  fide 
holder  (Mee  v.  Carlson,  29  LJt.A.(N.8.) 
351) ;  Failure  of  consideration  as  defense 
to  action  on  a  purchase-price  note  (Daniels 
V.  Englehart,  39  L.R.A.(N.S.)  938);  Con- 
temporaneous agreements  and  their  breach 
as  a  defense  to  a  promissory  note  (Amer- 
ican Gas  &  Ventilation  Mach.  Co.  v.  Wood, 
43  L.R.A.  449);  Effect  of  knowledge  of 
consideration  by  purchaser  of  note  which  * 
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did  not  indicate  the  nature  of  its  considera- 
tion as  required  by  statute  (Benton  v. 
Sikyta,  24  LJEtJ^.(N.&)    1057). 

//•  General  prinetples. 

The  courts  generally  are  agreed  that  the 
failure  of  an  executory  consideration  for  the 
giving  of  a  promissory  note  or  for  the  ac- 
ceptance of  a  bill  of  exchange  is  not  a  de- 
fense against  purchasers  of  the  note  or  bill 
for  value  before  maturity,  with  knowledge 
of  the  character  of  the  consideration,  but 
without  notice  of  its  failure. 

Kinkel  v.  Harper,  7   Colo.  App.   45,   42 
Pac.  176  (promissory  note) ;  Bank  of  Com- 
merce V.  Barrett,  38  Oa.  126,  95  Am.  Dec 
384  (promissory  note) ;  Hudson  v.  Best,  104 
Ga.  131,  30  S.  E.  688    (promissory  note); 
Wilensky  v.  Morrison,  122  Ga.  664,   50  S. 
£.    472     (promissory    note) ;    Morrison    v. 
Hart,  122  Ga.  660,  50  S.  £.  471  (promissory 
note) ;   Brooks  v.  Floyd,  12  Ga.  App.  530, 
77  S.  E.  877    (promissory  note);   McNi^ht 
V.  Parsons,  136  Iowa,  390,  22  LkRJL(NJS.) 
718,  125  Am.  St.  Rep.  265,  113  N.  W.  859, 
15  Ann.  Cas.  665  (promissory  note) ;  Black 
V.  First  Nat.  Bank,  96  Md.  399,  54  Atl.  88 
(promissory  note) ;   Miller  v.  Ottaway.  81 
Mich.  196,  8  L.R.A.  428,  21   Am.  St. 'Rep. 
513,  45  N.  W.  665  (promissory  note) ;  Davis 
v.  McCready,  17  N.  Y.  230,  72  Am.  Dec 
461    (bill  of  exdiange) ;  Mabie  v.  Johnson, 
8   Hun,   309    (promissory  note) ;    Bank  of 
Sampson  v.  Hatcher,   151   N.  G.   359,   134 
Am.  St.  Rep.  989,  66  N.  B.  308  (promissory 
note);   Craig  v.  Sibbett,  15   Pa.  238    (bUl 
of  exchange) ;  Detroit  Sav.  Bank  v.  Towers, 
42  Pa.  Super.  Ct.  246  (promissory  note). 

There  is  a  dictum  to  the  contrary  in 
Thrall  v.  Horton,  44  Vt.  386,  where*  the 
court  said  that  as  the  indorsee  of  a  note 
knew  that  a  part  consideration  was  that 
a  suit  ac^ainst  the  maker  was  to  be  discon- 
tinued, he  took  it  subject  to  any  defense, 
so  far  as  the  consideration  was  concerned, 
which  might  have  been  made  to  it  if  he  had 
taken  it  when  overdue;  but  held,  following 
Farrar  v.  Freeman,  44  Vt.  63,  that  a  par- 
tial failure  of  consideration  could  not  be 
set  us  as  a  defense  to  a  note  except  as  per- 
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N.  Y.  Supp.  921;  Harger  v.  Worrall,  69  N. 
Y.  370,  25  Am.  Rep.  206 ;  Heuertematte  V. 
Morris,  101  N.  Y.  71,  54  Am.  Rep.  657,  4 
N.  £.  1^  Hoffman  v.  National  City  Bank,  12 
Wall.  181,  20  L.  ed.  366;  Dan.  Neg.  Inst.  §§ 
532,  534;  7  Cyc.  047;  Splivallo  v.  Patten,  38 
Gal.  138,  99  Am.  Dec.  358;  Anthony  y. 
Slonaker,  18  Ind.  273;  Davis  v.  McCready, 
17  N.  Y.  230,  72  Am.  Dec.  461;  Parsons  y. 
Parsons,  17  Colo.  App.  154,  67  Pac.  345; 
Brown  v.  Feldwert,  46  Or.  363,  80  Pac.  414; 
McDonald  v.  Randall,  139  Gal.  246,  72  Pac. 
997;  Kinkel  v.  Harper,  7  Colo.  App.  45,  42 
Pac.  173;  Siegel  v.  Chicago  Trust  &  Say. 
Bank,  131  111.  569,  7  L.R.A.  537,  19  Am.  St. 
Rep.  51,  23  N.  E.  417;  Saddler  y.  White,  14 
La.  Ann.  173;  State  Nat.  Bank  y.  Cason, 
39  La.  Ann.  865,  2  So.  881;  Payey  y.  Stauf- 


fer,  45  La.  Ann.  353,  19  L.RJ^.  716,  12  So. 
512;  Adams  y.  Smith,  35  Me.  324;  Dow  v. 
Tuttle,  4  Mass.  414,  3  Am.  Dec.  226;  Patten 
y.  Gleason,  106  Mass.  439;  Miller  y.  Otta- 
way,  81  Mich.  196,  8  L.R.A.  428,  21  Am.  St. 
Rep.  513,  45  N.  W.  665;  Nichols  y.  Sober, 
38  Mich.  678;  Jennings  y.  Todd,  118  Mo. 
296,  40  Am.  St.  Rep.  373,  24  S.  W.  148; 
Heard  y.  Dubuque  County  Bank,  8  Neb.  10, 
30  Am.  Rep.  811;  Sayage  y.  Ball,  17  N.  J. 
Eq.  142,  2  Mor.  Min.  Rep.  579;  Dayis  y.  Mc- 
Cready, 17  N.  Y.  230,  72  Am.  Dec.  461,  af- 
firming 4  E.  D.  Smith,  565;  Maaa  y.  C3iat- 
field,  90  N.  Y.  303;  Ferdon  y.  Jones,  2  E.  D. 
Smith,  106;  Craig  y.  Sibbett,  15  Pa.  238; 
Siebe  y.  Joshua  Hendy  Mach.  Works,  86  Cal. 
390;  Haight  y.  Joyce,  2  Cal.  64,  56  Am.  Dec 
311;  2  Randolph,  Com.  Paper,  1019;  1  Dan. 


mitted  ^y  the  act  of  November  21,  1867, 
which  did  not  extend  the  right  therein 
granted  beyond  the  original  pa^rties  to  the 
note. 

And  this  contrary  view  is  upheld  in  How- 
ard y.  Kimball,  65  N.  C.  175,  6  Am.  Rep. 
739,  where  the  court  says  that  a  purchaser 
of  promissory  notes,  knowing  from  the  re- 
cital on  their  face  that  they  were  given  for 
the  purchase  price  of  a  specified  tract  of 
land,  and  being  «iware  of  the  fact  that  the 
vendor  had  given  the  maker  a  bond  to  make 
title  upon  payment  of  the  purchase  price, 
is  charged  with  notice  of  the  maker's  equity 
in  oaae  the  title  turns  out  to  be  defective. 
"If  a  vendee  executes  a  plain  note  of  hand," 
said  the  court,  "this  equity  may  be  defeated 
by  a  transfer  of  the  note,  before  it  is  due; 
but  when  he  takes  the  precaution  to  set  the 
fact  out  in  the  face  of  the  note,  unless  it 
has  the  effect  of  notice,  the  vendor  may  in 
every  instance  defeat  the  equity  of  the  ven- 
dee by  making  haste  to  dispose  of  the  note, 
and  thus  the  vendee  will  be  deprived  of  an 
equity  without  default  on  his  part." 

These  cases  have  not  been  permitted  to 
pass  unnoticed.  "An  examination  into  the 
facts  of  that  case  [Howard  v.  Kimball, 
supra]  will  disclose,"  said  the  court  in 
Bank  of  Sampson  v.  Hatcher,  151  N.  C. 
359,  134  Am.  St.  Rep.  989,  66  N.  E.  308, 
"that  the  assignee  of  a  note  which  expressed 
upon  its  face  that  it  was  given  as  purchase 
money  of  a  certain  tract  of  land  not  only 
bad  actual  notice  of  the  defect  of  title  at 
the  time  he  purchased,  but  he  had  taken  a 
deed  for  such  defective  title  from  the  origi- 
nal vendor,  and  held  same,  to  be  conveyed 
to  the  vendee  when  the  note  was  paid.  The 
case,  therefore,  is  imdoubtedly  weU  decided; 
but  in  so  far  as  the  opinion  gives  counte- 
nance to  the  position  that  a  defect  of  title 
is  available  against  an  indorsee  for  value 
of  a  note  for  the  purchase  money,  from  the 
fact,  and  from  that  alone,  that  the  note  on 
its  face  is  expressed  to  be  for  the  purchase 
money  of  land  or  a  given  tract  of  land,  the 
case  is  not  in  acoord  with  the  better-con- 
sidered decisions.  As  an  authority  for  such 
a  position,  it  was  in  effect  disapproved  by 
a  subsequent  decision  of  this  court  in  First 
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Nat.  Bank  v.  Michael,  96  N.  C.  53,  1  S.  E. 
855,  in  which  a  note  of  that  kind  was  held 
to  be  'negotiable;'  the  term  'negotiable' 
being  used  in  the  sense  that  an  indorsee  for 
value,  without  notice,  ultra,  became  the 
owner  of  the  note,  unaffected  by  t^e  equities 
and  defenses  existent  between  the  original 
parties  to  the  contract." 

Both  Thrall  v.  Horton  and  Howard  v. 
Kimball,  supra,  were  disapproved  in  Adoue 
V.  Tankersley,  —  Tex.  Oix.  App.  — ,  28  S. 
W.  346.  Answering  the  ai^gument  con- 
tained in  the  quotation  from  the  opinion  in 
Howard  v.  Kimball,  hereinbefore  set  forth, 
the  Texas  court  says:  "The  maker  of  the 
note,  if  he  desires  to  secure  himself  in  his 
defenses  against  a  transfer  of  it  to  an  in- 
nocent purchaser,  need  not  give  to  it  a 
negotiable  form.  When,  however,  by  the 
form  of  his  obligation,  he  makes  it  payable 
to  bearer,  or  to  the  order  of  the  payee,  he 
evinces  his  purpose  that  it  shall  circulate 
as  a  negotiable  instrument  under  the  rules 
of  the  commercial  law,  and  third  persons 
may  deal  with  it  on  that  assumption.  Hav- 
ing given  it  this  character,  he  does  not  de- 
stroy the  effect  of  the  terms  used  by  simply 
stating  the  consideration  for  which  it  is 
given.  That  fact  does  not  imply  that  his 
obligation  to  pay  is  any  the  less  perfect 
and  binding  than  it  would  be  if  no  con- 
sideration were  expressed.  Instruments 
possessing  the  quality  of  negotiability  are 
supposed  to  carry  advantages  and  a  value 
which  do  not  go  with  ordinary  contracts, 
and  in  any  transaction  in  which  one  has 
put  such  paper  in  circulation  it  should  be 
presumed  that  he  has  received  the  benefit 
of  its  superior  character,  and  third  persons, 
dealing  with  the  holder  of  it,  may  assume 
that  &e  maker  has  protected  himself  in 
his  transaction  with  the  payee." 

Howard  v.  Kimball,  supra,  was  further 
disapproved  in  FerrisB  y.  Tavel,  87  Tenn. 
386,  3  L.R.A.  414,  11  S.  W.  93,  and  in 
Dollar  Sav.  &  T.  Co.  v.  Crawford,  69  W. 
Va.  169,  33  L.R.A.(N.S.)  587,  70  S.  E. 
1089.. 

If  the  rule  is  as  above  stated  when  there 
has  been  a  failure  of  the  executory  consid- 
eration at  the  time  of  the  purchase,   we 
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Neg.  Inst.  748;  1  Edw.  Bills  &  Notes,  § 
619;  Mabie  v.  Johnson,  8  Hun,  309;  Ferdon 
V.  Jones,  2  E.  D.  Smith,  106;  Porter  v.  Pitta- 
burg  Bessemer  Steel  Co.  122  U.  S.  267,  30 
L.  ed.  1210,  7  Sup.  Ct.  Rep.  1206;  Wade, 
Notice,  2d  ed.  §  94a;  Bond  v.  Wiltse,  12 
Wis.  611;  Adams  v.  Smith,  35  Me.  324; 
Rublee  v.  Davis,  33  Neb.  779,  29  Am.  St. 
Rep.  509,  51  N.  W.  135;  United  States  Nat. 
Bank  v.  Floss,  38  Or.  68,  84  Am.  St.  Rep. 
762,  62  Pac.  761;  Tiedeman,  Com.  Paper,  § 
201;  Norton,  Bills  &  Notes,  p.  282;  Trades- 
men's Nat.  Bank  v.  Curtis,  167  N.  Y.  194, 
62  L.R.A.  430,  60  N.  E.  429;  Black  v.  First 
Nat.  Bank,  96  Md.  399,  64  Atl.  88;  McNight 
V.  Parsons,  136  Iowa,  390,  22  L.RA.(N.S.) 
718,  125  Am.  St.  Rep.  265,  113  N.  W.  858, 
15  Ann.  Cas.  665;  1  Dan.  Neg.  Inst.  6th  ed.  ^ 


§  797;  Savage  v.  Ball,  17  N.  J.  Eq.  142,  2 
Mor.  Min.  Rep.  679;  Fox  v.  Citizens'  Bank 
&  T.  Co.  —  Tenn.  — ,  35  L.R.A.  678,  37 
S.  W.  1102;  Hudson  v.  Best,  104  Ga.  131,  30 
S.  E.  688. 

Mr.  Nat  Schmnlowits  also  for  appel- 
lant. 

Messrs.  SnlliTan  &  Snllivan  and  Theo. 
J.  Roche,  for  respondent: 

The  note  and  contract  vrere  signed  at. the 
same  time,  as  parts  of  one  transaction,  and 
the  consideration  specified  in  the  contract 
must  be  held  to  be  the  only  consideration 
for  the  note. 

Phelps  y.  Mayers,  126  Cal.  550,  58  Pac. 
1048;  Braly  v.  Henry,  71  Cal.  481,  60  Am. 
Rep.  643,  11  Pac.  385,  12  Pac.  623;  Grand 
Island  Say.  &  L.  Asso.  v.  Moore,  40  Neb. 


should  expect  to,  and  do,  find  this  doctrine 
uniformly  applied  where  the  failure  of  con- 
sideration happens  afterwards.  Splivallo 
v.  Patten,  38  Cal.  138,  99  Am.  Dec.  358; 
Simmons  v.  Council,  5  Ga.  App.  386,  63  S. 
E.  238;  Siegel  v.  Chicago  Trust  &  Sav. 
Bank,  131  111.  669,  7  L.R.A.  537,  19  Am. 
St.  Rep.  51,  23  N.  E.  417;  Sadler  v.  White, 
14  La.  Ann.  173;  State  Nat.  Bank  v.  Cason, 
39  La.  Ann.  865,  2  So.  881;  Adams  v. 
Smith,  35  Me.  324;  Patten  v.  Gleason,  106 
Mass.  430;  Miller  v.  Ottawav,  81  Mich. 
196,  8  L.RJV.  428,  21  Am.  St.  Rep.  513,  45 
N.  W.  665;  Hakes  v.  Thayer,  165  Mich.  476, 
131  N.  W.  174;  Whitehead  v.  Purdy,  172 
Mich.  31,  131  N.  W.  G84:  Houston  v.  Keith, 
100  Miss.  83,  56  So.  336;  Jennings  v.  Todd, 
118  Mo.  296,  40  Am.  St.  Rep.  373,  24  S.  W. 
148;  Rublee  v.  Davis,  33  Neb.  779,  29  Am. 
St.  Rep.  509,  61  N.  W.  135;  Tradesmen's 
Nat.  Bank  v.  Curtis,  167  N.  Y.  194,  62 
L.R.A.  430,  60  N.  E.  429 ;  United  States  Nat 
Bank  v.  Floss,  38  Or.  68,  84  Am.  St.  Rep. 
752,  62  Pac.  751;  Alderson  v.  Cheatham, 
10  Yerg.  304;  Fox  v.  Citizens'  Bank  &  T. 
Co.  —  Tenn.  — ,  36  L.R.A.  678,  37  S.  W. 
1 102. 

Knowledge  on  the  part  of  an  indorsee  oi 
a  note  that  the  maker's  obligation  grew  out 
of  an  executory  contract  will  not  affect  his 
rights  as  a  bona  fide  holder,  wliere  there 
was  nothing  in  such  contract  restricting  the 
negotiability  of  the  notes,  nor  indicating 
fraud  or  imposition  or  an  existing  breach. 
Bank  of  Sampson  v.  Hatcher,  151  N.  C. 
369,  134  Am.  St.  Rep.  989,  66  N.  E.  308. 

The  presumption  is  that  the  executory 
contract  will  be  carried  out  in  good  faith 
and.  the  consideration  performed  as  stipu- 
lated. Siegel  V.  Chicago  Trust  and  Sav.  Bank, 
131  in.  569,  7  L.R.A.  637,  19  Am.  St.  Rep. 
61,  23  N.  E.  417;  Houston  v.  Keith,  100 
Miss.  83,  56  So.  336. 

"It  cannot  affect  the  negotiability  of  a 
note,"  said  the  court  in  Ss^dler  v.  White, 
14  La.  Ann.  173,  "that  its  consideration  is 
to  be  hereafter  realized,  or  that  from  some 
contingency,  it  may  never  be  enjoyed.  Any- 
one having  sufficient  confidence  in  another 
to  give  his  written  obligation  for  something 
to  be  criven  or  enjoved  hereafter  is  at  lib- 
46  L.R.A.(N,S.) 


erty  to  do  so,  and  the  maker  cannot  cen- 
sure any  future  holder  of  the  note  for  hav- 
ing purchased  it,  and  for  seeking  to  hold 
him  liable,  for  it  was  the  faith  of  the  maker 
in  the  payee,  that  he  would  execute  hiii 
promise  and  allow  no  obstacles  to  defeat  it, 
that  created  the  note  and  gave  currency  to 
it." 

"A  great  part  of  the  improvement  of 
the  country,  and  of  business  generally," 
said  the  court  in  Jennings  v.  Todd,  118  Mo. 
296,  40  Am.  St.  Rep.  373,  24  S.  W.  148,  "ia 
carried  on  with  money  raised  by  the  dis- 
count of  notes  g^ven  upon  executory  con- 
tracts; and  if  the  maker  could  be  allowed 
to  defend  against  such  notes,  in  case  of  a 
breach  of  contract,  on  the  ground  that  the 
indorsee,  though  in  other  rcspecta  bona  fide, 
had  knowledge  of  the  transaction  out  of 
which  the  note  grew,  all  confidence  in  such 
notes  as  negotiable  paper  would  be  de- 
stroyed and  such  business  would  be  para- 
lyzed. By  making  and  delivering  a  negoti- 
able note  the  maker  is  held  to  intend  that 
it  may  be  put  in  circulation,  and  that  no 
defenses  against  it  exist.  In  purchasing 
such  note,  no  inquiry  as  to  the  consideration 
is  required.  If  a  failure  of  consideration 
occur,  the  maker  must  look  to  the  payee  for 
indemnity." 

"It  is  common  knowledge,"  said  the  court 
in  MiUer  v.  Ottawav,  81  Mich.  196,  8  L.R.A. 
428,  21  Am.  St.  Rep.  513,  46  N.  W.  665, 
"that  in  many  executory  contracts,  involv- 
ing large  sums  of  money,  such  as  drafts 
drawn  against  bills  of  lading,  and  also  such 
as  the  purchase  of  real  estate,  lumbering 
contracts,  construction  of  buildings  and 
roads,  and  other  business  dealings,  notes  are 
given,  and  often  negotiated  to  those  famil- 
iar with  the  terms  of  the  contracts;  and  it 
would  unnecessarily  hamper  the  transfer  of 
such  paper,  and  affect  its  value  injuriously, 
to  hold  that  the  purchaser,  before  breach 
of  such  contract,  although  he  had  notice  of 
the  contract  under  which  it  was  given, 
takes  such  paper  subject  to  any  damages 
that  may  arise  to  the  maker  from  failure  of 
the  pavee  to  perform  such  contract.  There 
is  neitLer  reason  nor  necessity  for  so  hold- 
ing." 


1913. 


FLOOD  V.  PETKY. 


866 


CS6,  59  N.  W.  116;  Consterdine  v.  Moore,  65 
Xeb.  291,  101  Am.  St.  Rep.  620,  91  N.  W. 
399,  96  N.  W.  1021;  Norfolk  Nat.  Bank  v. 
Nenow,  50  Neb.  429,  69  N.  W.  936;  HiU  v. 
Huntress,  43  N.  H.  480;  Hickman  v.  Rayl, 
55  Ind.  551;  Allen  v.  Nofsinger,  13  Ind. 
494;  7  Cyc.  956;  Strong  v.  Jackson,  123 
Mass.  60,  25  Am.  Rep.  19;  Jewett  v.  Tucker, 
139  Mass.  566,  2  N.  E.  680;  McNamara  y. 
Gargett,  68  Mich.  454,  l3  Am.  St.  Rep.  355, 
36  N.  W.  218;  Mace  v.  Kennedy,  68  Mich. 
389,  36  N.  W.  187;  Sutton  v.  Beckwith,  68 
Mich.  303,  13  Am.  St.  Rep.  344,  36  N.  W.  79; 
Zebley  v.  Sears,  38  Iowa,  507;  Brown  v. 
Tom,  —  Tex.  Civ.  App.  — ,  26  ^.  W.  297. 

Though  the  corporate  defendant  was  «ii 
indorsee  before  maturity,  it  took  with  full 
notice  of  the  absolute  want  of  consideration 


for  the  note,  and  the  note  in  its  hands  was 
subject  to  the  same  defenses  as  if  held  by 
Petry. 

Russ  Lumber  &  Mill  Go.  t.  Muscupitbe 
Land  &  Water  Co.  120  Gal.  521,  65  Am.  St. 
Rep.  186,  52  Pac.  995 ;  Montgomery  y.  Hunt, 
93  Ga.  438,  21  S.  E.  69;  Braly  v.  Henry, 
71  Cal.  481,  60  Am.  Rep.  643,  11  Pac.  385, 
12  Pac.  623;  1  Parsons,  Bills  &  Notes,  183; 
Sutton  V.  Beckwith,  68  Mich.  303,  13  Am. 
St.  Rep.  344,  36  N.  W.  79;  Fink  v.  Cham- 
bers,  95  Mich.  508,  55  N.  W.  375;  McNamara 
V,  Gargett,  68  Mich.  454,  13  Am.  St.  Rep. 
355,  36  N.  W.  218;  Mace  v.  Kennedy,  68 
Mich.  389,  36  N.  W.  187;  Strong  v.  Jackson, 
123  Mass.  60,  25  Am.  Rep.  19;  Roblee  v. 
Union  Stock  Yards  Nat.  Bank,  69  Neb.  180, 
95  N.  W.  61;  Consterdine  v.  Moore,  65  Neb. 


Should  a  breach  of  an  executory  contract 
forming  the  consideration  of  a  promissory 
note  have  occurred  to  the  knowledge  of  the 
indorsee  before  his  purchase,  he  would,  of 
course,  not  be  protected.  Montgomery  v. 
Hunt,  93  Ga.  438,  21  S.  E.  59;  Wilson  v. 
Carter,  4  Ga.  App.  349,  61  S.  E.  494;  Bry- 
ant V.  Sears,  16  111.  2SS;  Smith  v.  Munch, 
21  111.  App.  323;  Miller  v.  Ottaway,  81 
Mich.  106,  8  L.R.A.  428,  21  Am.  St  Rep. 
513,  45  N.  W.  665:  Jennings  v.  Todd,  118 
Uo.  296,  40  Am.  St.  Rep.  373,  24  S.  W. 
148;   Wagner  v.  Diedrich,  50  Mo.  484. 

The  same  result  would  follow  if  he  knew 
or  should  have  known  that  the  consideration 
would  fail.     Montgomery  v.  Hunt,  93  Ga. 


438,  21  S.  E.  59;  Russ  Lumber  &  Mill  Co.,  broken  their  contract  respecting  the  repairs 


V.  Muscupialie  Land  &  Water  Co.  120  Cal. 
521,  65  Am.  St.  Rep.  186,  52  Pac.  995;  Zeb- 
ley V.  Sears,  38  Iowa,  507. 

Proof  of  the  failure  of  an  executory  con- 
sideration for  a  note  is  admissible  against 
an  assignee  if  he  had  actual  notice  of  the 
facts,  or  was  fairly  put  upon  inquiry  in  re- 
lation to  them  before  his  purchase  of  the 
note,  and  on  this  issue  matter  on  the  face 
of  the  note  showing  the  nature  of  the  con- 
sideration is  admissible  in  evidence  in  con- 
nection with  the  other  facts.  Smith  v. 
Munch,  21  IlL  App.  323;  Henneberry  v. 
Morse,  66  IlL  394. 

///.  niuatrative  cases, 

a.  MisceUanecus    executory    ayntracts, 

Davis  V.  McCready,  17  N.  Y.  230,  72  Am. 
Doc.  461,  affirming  4  E.  D.  Smith,  565,  is  a 
loading  case.  Here  the  breach  of  an  execu- 
tory contract  to  repair  a  vessel,  which 
formed  a  part  of  the  consideration  for  the 
acceptance  of  a  bill  of  exchange,  was  held 
not  to  be  a  defense  in  whole  or  in  part 
against  indorsees  who  took  the  bill  for  value, 
with  notice  of  the  contract,  but  without 
notice  of  a  breach.  "The  plaintiffs  were  not 
bound  to  inquire,"  said  Denio,  J.,  "whether 
the  vendors  of  the  vessel  had  performed 
their  agreement.  A  party  receiving  a  bill 
IB  not  put  upon  inquiry  unless  circumstances 
of  suspicion  have  come  to  his  knowledge; 
46  L.R.A.(N.S.)  55 


and  I  have  already  said  that  there  was  noth- 
ing suspicious  or  out  of  the  common  oourse 
of  business,  in  the  circumstances  out  of 
which  this  bill  arose.  Tlie  agent  of  the 
acceptors  chose  to  rely  upon  the  personal 
responsibility  of  the  vendors  of  the  vessel  so 
far  as  the  repairs  were  concerned.  As 
they  gave  their  acceptance  upon  time,  which 
they  knew  might  be  transferred  to  a  bona 
fide  holder  the  next  day,  so  it  is  presumed 
they  would  have  parted  with  their  money 
upon  the  personal  engagement  of  the  ven- 
dors if  a  delay  in  payment  had  not  been 
material  to  them.  It  would  not,  in  my 
opinion,  alter  the  case  if  it  could  be  shown 
that  the  vendors,  the  payees  of  the  bill,  had 


before  they  negotiated  the  paper  to  the 
plaintiffs,  it  being  found  that  the  latter  had 
no  notice  of  the  breach.  The  plaintiffs  were 
not  bound  to  follow  up  the  transactions  be- 
tween the  original  parties  to  the  bill.  To 
hold  otherwise  would  attach  an  inconveni- 
ent and  repugnant  condition  to  such  an  ac- 
ceptance. By  accepting  simply  and  uncon- 
ditionally a  negotiable  bill,  the  defendants 
are  to  be  held  as  intending  to  give  it  all 
the  qualities  of  commercial  paper,  one  of 
which  is  that  it  shall  circulate  freely  for 
the  purposes  of  business,  and  be  available 
in  the  hands  of  any  holder  for  value.  To 
decide  that  one  who  proposed  to  purchase  it, 
and  who  had  a  knowledge  of  the  nature  of 
the  transaction  upon  which  it  was  given, 
must  await  the  consummation  of  that  tran- 
saction, would  essentially  impair  its  char- 
acter and  legal  effect.  But  in  this  case  it 
was  not  known  to  anyone  that  the  payees 
had  broken  their  agreement  when  the 
plaintiffs  took  the  bill.  The  payees  in- 
sisted that  they  had  sufficiently  repaired 
the  vessel  before  she  was  sent  to  sea,  and 
the  plaintiff's  agent,  though  he  distrusted 
her  condition  as  to  seaworthiness,  con- 
cluded to  receive  and  despatch  her  on  her 
voyage  to  New  York.  Before  she  arrived  at 
her  destination  the  plaintiffs  purchased  the 
bill.  After  that  it  was  demonstrated  by 
the  event  that  the  repairs  were  insufficient, 
for  she  leaked  to  such  an  extent  as  to  dam- 
age the  cargo,   and  required  extensive  re- 
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291,  101  Am.  St.  Rep.  620,  91  K.  W.  399, 
96  K.  W.  1021 ;  Jewett  v.  Tucker,  139  Mass. 
666,  2  K.  E.  684;  Norfolk  Nat.  Bank  t. 
Nenow,  60  Neb.  429,  69  N.  W.  936. 

The  corporate  defendant  was  not  a  pur- 
chaser in  good  faith. 

Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A.  M, 
84  U.  S.  App.  472,  71  Fed.  489;  Matthews 
y.  Poythress,  4  Ga.  287;  Harris  v.  Nichols, 
26  Ga.  413;  Kneeland  ▼.  Miles,  —  Tex.  Civ. 
App.  — ,  24  S.  W.  1113;  Stalker  v.  M'Don- 
ald,  6  Hill,  93,  40  Am.  Dec.  389;  Hagan  t. 
Bigler,  6  Okla.  676,  49  Pac.  1011;  Limerick 
Nat.  Bank  v.  Adams,  70  Vt.  132,  40  Atl.  166. 

MelTin,  J.,  delivered  the  opinion  of  the 
court: 
This  is  an  appeal  by  the  defendant  from 


an  order  granting  a  motion  for  a  new  triaL 
The  action  was  one  for  the  cancelation  of  a 
certain  promissory  note.  There  were  two 
counts  in  the  complaint,  one  alleging  want 
ef  consideration  and  the  other  averring  fail- 
ure of  consideration.  The  plaintiff,  Philip 
H.  Flood,  entered  into  a  contract  with  one 
Joseph  Petry,  by  the  terms  of  which  the 
latter  was  to  erect  a  building  on  land  be- 
longing to  plaintiff  for  the  sum  of  $22,500. 
There  were  to  be  seven  progress  payments, 
according  to  the  terms  of  the  contract,  six 
in  cash,  but  the  final  one  partly  in  cash  and 
partly  by  a  note  for  the  principal  sum  of 
$3,500,  payable  in  eighteen  months.  The 
seventh  payment  was  to  become  due  wheir 
thirty- five  days  should  have  expired  after 
the  date  of  acceptance  of  the  building,  pro- 


pairs  upon  her  arrival.  If,  therefore,  the 
plaintiffs  had  made  inquiries  when  the  bill 
was  offered  to  them  they  would  have  learned 
that  the  plaintiff's  agent  had  accepted  the 
brig  as  a  seaworthy  vessel  and  had  sent  her 
to  sea.  So  far  from  casting  suspicion  upon 
the  bill  this  intelligence  would  have  con- 
firmed them  in  the  oelief  that  it  ought  to 
be  paid  according  to  its  tenor.  I  conclude, 
therefore,  that  there  were  no  merits  in  the 
defense." 

Where  the  consideration  of  a  negotiable 
promissoiy  note  was  certain  services  to  be 
performed  by  the  payee  to  the  maker,  fail- 
ure of  performance  of  the  services  was  no 
defense  to  an  action  on  the  note,  brought 
by  a  purchaser  thereof  for  value,  and  oe- 
fore  its  maturity,  though  he  knew  of  the 
consideration,  but  not  of  its  failure,  when 
he  purchased.  Wilensky  v.  Morrison,  122 
Ga.  664,  60  S.  E.  472;  Morrison  v.  Hart, 
122  Ga.  660,  50  S.  £.  471. 

The  acceptor  of  a  bill  of  exchange  cannot 
defeat  a  recovery  by  the  indorsee  be- 
cause the  latter  knew  that  the  bill  repre- 
sented the  unpaid  balance  of  the  purchase 
price  of  a  sugar  mill  constructed  by  the 
drawers  for  the  payee,  and  that  such  mill, 
being  badly  constructed  and  defective  in 
workmanship  and  materials,  the  drawers,  at 
the  time  of  the  acceptance,  promised  to 
make  the  necessary  repairs  at  some  future 
time,  although  the  promised  repairs  were 
never  made.  Arthurs  v.  Hart,  17  How.  6, 
16  L.  ed.  30. 

A  default  in  the  performance  of  an  execu- 
tory contract  to  deliver  certain  corporate 
stock,  which  was  the  consideration  for  a 
note,  will  not  defeat  the  right  of  the  holder 
to  recover  against  the  maker,  though  he  may 
have  been  advised  of  the  existence  of  the 
agreement.  Kinkel  v.  Harper,  7  Colo.  App. 
45,  42  Pac.  176. 

A  recital  in  a  note  that  it  is  given  for 
two  shares  of  stock  "as  agreed  to  under 
contract"  does  not  charge  a  bona  fide  holder 
with  notice  of  a  failure  of  the  consideration 
arising  out  of  a  breach  of  this  contract,  nor 
put  him  on  inquiry  as  to  whether  or  not 
the  consideration  expressed  has  failed. 
Brooks  V.  Floyd,  12  Ga.  App.  530,  77  S.  E. 
877. 
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Knowledge  from  the  face  of  a  note  that 
it  was  given  for  stock  in  consideration  of  an 
agreement  to  consolidate  and  reduce  such 
stock  does  not  preclude  a  bona  fide  holder 
for  value,  without  notice  of  the  failure  of 
such  consideration,  from  enforcing  the  note. 
Bank  of  Commerce  v.  Barrett,  38  Ga.  126, 
96  Am.  Dec.  384.  The  court  said:  **Notice 
of  the  consideration  alone  is  nothing.  Why 
should  that  affect  him?  That  the  note  was 
given  for  money,  or  a  horse,  or  a  house,  is 
wholly  immaterial.  How  can  the  knowledge 
that  a  note  was  given  for  a  horse  be  notice 
that  the  horse  has  proven  worthless?  One 
can,  perhaps,  imagine  a  case  in  which  the 
mere  knowledge  of  the  consideration  would 
involve  also  the  knowledge  of  its  failure, — 
as  when  the  failure  was  matter  of  univer- 
sal notoriety,  or  was  caused  by  the  party 
charged,  etc.;  but  so  far  as  appears,  this  is 
not  suoh  a  cause." 

Knowledge  by  the  purchaser  of  a  note 
that  it  was  given  to  secure  a  change  in  the 
course  of  a  suburban  electric  railway,  and 
in  reliance  upon  an  agreement  of  mdem- 
nity  and  reimbursement  in  case  the  railway 
should  not  be  constructed  and  put  into  oper- 
ation within  a  year,  does  not  affect  the  cnar' 
acter  of  the  purchaser  as  a  bona  fide  holder, 
where  no  breach  of  said  agreement  had  oc- 
curred at  the  time  of  purchase.  White- 
head V.  Purdy,  172  Mich.  31,  137  N.  W. 
684. 

The  recital  in  a  note  that  it  was  given  for 
the  construction  of  certain  improvements 
thereafter  to  be  made  can  in  no  way  affect 
the  ri^ht  of  the  purchaser  for  value  before 
maturity,  as  he  has  the  right  to  assume,  in 
the  absence  of  knowledge  to  the  contrary, 
either  that  the  payee  has  performed  his  part 
of  the  agreement,  or  that  it  will  be  per- 
formed. Houston  V.  Keith,  100  Miss.  83, 
56  So.  336. 

Indorsees  of  a  promissory  note  are  not 
put  upon  inquiry  as  to  a  subsequent  failnre 
of  consideration  by  a  statement  or  recital 
in  the  note  that  it  was  ^riven  for  the  privi- 
lege of  displaying  advertising  signs  in  street 
cars  after  a  certain  date,  for  a  stated  term, 
which  will  not  expire  until  after  the  matur- 
ity of  the  note.  Siegel  v.  CThicago  Trust  & 
Sav.  Bank,  131  111.  569,  T  UECA.  5^7.  1^ 
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▼ided  DO  liens  nor  claims  against  the  build- 
ing, lot,  or  premises  should  have  been  filed 
or  recorded.  At  the  time  of  executing  the 
contract,  howerer,  plaintiff  signed  and  de- 
livered to  Petrj  a  nota  which  was  in  the 
following  terma: 

$3,500. 

San  Francisco,  Gal.,  March  15,  1907. 
Eighteen  months  after  October  12,  1907, 
for  value  reedved  I  promise  to  pay  to  the 
order  of  Joseph  Petry  the  sum  of  $3,500, 
with  interest  thereon  in  like  gold  coin  from 
date  until  paid,  at  the  rate  of  6  per  cent 
per  annum,  and  if  the  interest  be  not  paid 
annually,  to  become  as  principal,  and  bear 
the  same  rate  of  interest.  This  note  is  nego- 
tiable and  payable  without  defalcation  or 


discount  and  without  any  relief  or  benefit 
whatever  from  stay,  valuation,  appraise- 
ment, or  homestead  exemption  laws.  Due 
April  12,  1909. 

Philip  H.  Flood. 

Petry  borrowed  $2,000  from  the  defendant 
corporation,  gave  his  own  notes  for  that 
amount,  and  pledged  the  note  above  de- 
scribed as  security. 

The  trial  court  made  findings  among 
which  were  the  following:  'That  the  said 
promissory  note  was  the  note  provided  in 
the  said  contract  to  be  made  and  delivered 
to  the  said  defendant  Joseph  Petry  as  a 
part  of  the  seventh  payment  provided  in  the' 
said  contract  to  be  made,  and  that  the  sole 
consideration  for  the  making,  signing,  and 


Am.  St.  Rep.  61,  23  N.  £.  417.  The  court 
said:  "The  most  that  can  be  said  of  a 
recital  in  the  instrument  itself  of  the  con- 
sideration upon  which  it  rests  is  that  the 
indorsee,  taking  it  before  maturity,  is 
chargeable  with  notice  of  the  recital.  Such 
recital,  however,  is  not  suflicient  of  itself  to 
advise  him  that  there  was,  or  would  neces- 
sarily be,  a  failure  of  consideration,  but  if, 
at  the  time  of  the^indorsement>  the  consid- 
eration has  in  fact  failed,  the  recital  might 
be  sufficient  to  put  him  upon  Inquiry,  and 
in  connection  with  other  facts  amount  to 
notice;"  and  added,  "here  the  money  was 
payable  absolutelv  on  the  1st  day  of  July, 
1887, — a  time  when  the  contract  for  the 
advertising  could  not  have  been  complete. 
If  the  instrument  had  remained  the  prop- 
erty of  the  payee,  and  upon  its  maturity 
.  .  •  suit  had  been  brought,  it  is  clear 
that  no  plea  of  partial  failure  of  consider- 
aticm  could  have  been  sustained,  for  the 
reason  that  the  entire  term  had  not  then 
expired  [and  for  the  reason  that  the  prom- 
ise of  the  makers  was  based  upon  the  prom- 
ise of  the  payee  to  perform  his  undertaking 
at  a  time  subsequent  to  the  day  fixed  for 
payment].  No  analysis  of  the  instrument 
itself  is  necessary.  The  most  careful  exam- 
ination of  it  will  fail  to  disclose  a  condition 
precedent  to  the  payment  of  the  money  at 
the  time  stipulate!.  Nor  is  there  anything 
in  the  recital  of  the  consideration  to  put 
the  indorsees  upon  inquiry  at  the  time  in- 
dorsement was  made.  Indeed,  it  is  clear 
that  at  that  time  no  inquiry  would  have  led 
to  notice  that  Dalziel  [the  payee]  would 
fail  4x>  comply  with  his  contract  on  the  16th 
of  May  thereafter,  when  the  term  was  to 
eonunence.  All  that  the  recitals  would  give 
notice  of  was  that  the  note  was  given  in 
consideration  of  an  agreement  on  the  part 
of  the  payee  that  the  privily  of  adver- 
tisement named  should  be  enjoyed  by  the 
makers  for  three  months  from  May  15.  1887. 
Giving  to  the  langusge  onployed  its  broad- 
est possible  meaning,  it  cannot  be  construed 
as  notice  to  the  indorsee  of  the  future  breach 
of  the  contract  by  Dalziel.  The  presump- 
tion of  law  would  be  that  the  contract 
would  be  carried  out  in  good  faith,  and  the 
consideration  performed  as  stipulated.  The 
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makers  had  put  their  promissory  note  into 
the  hands  of  Dalziel  upon  an  expressed  con- 
sideration which  they  were  thereafter  to 
receive,  and  for  the  performance  of  which 
they  had  seen  fit  to  rely  upon  the  imder- 
taking  of  Dalziel;  and  we  are  aware  of  no 
rule  by  which  thev  can  hold  the  indorsee 
for  value,  before  due,  and  before  the  time 
of  performance  was  to  begin,  chargeable 
with  notice  that  the  promise  upon  which 
the  makers  relied  would  not  be  kept  and 
performed.'* 

Knowledge  on  the  part  of  a  bank  when 
discounting  drafts  that  they  were  given  in 
consideration  of  a  promise  to  deliver  coal 
in  the  future  will  not  affect  its  right  to 
enforce  payment  of  them,  although  the  prom- 
ise is  not  fulfilled,  if  it  took  the  drafts  for 
value  before  maturity,  and  before  the  time 
for  delivery  had  arrived.  Tradesmen's  Nat, 
Bank  v.  Curtis,  167  N.  Y.  194,  52  L.R.A. 
430,  60  N.  E.  429. 

Knowledge  by  -a  person  discoimting  a 
bill  of  excnange  in  the  regular  course  of 
business  that  the  bill  was  drawn  against 
flour  supposed  to  have  been  shipped  in  a 
regular  course  of  dealing  between  the 
drawer  and  acceptor  does  not  defeat  his 
right  to  recover,  although  the  bills  of  lading 
on  the  faith  of  which  tne  bill  was  accepted 
proved  fraudulent.  Craig  v.  Sibbett^  16  Pa. 
238. 

But  failure  of  an  executory  consideration 
for  a  note,  such  as  a  breach  of  an  agreement 
bv  the  payee  to  procure  certain  agencies  for 
the  maker,  may  be  pleaded  as  a  defense  to 
an  action  by  an  indorsee  who  had  notice  of 
the  breach  at  the  time  of  the  transfer. 
Bryant  v.  Sears,  16  111.  288. 

And  a  total  In-each  of  the  payee's  agree- 
ment, forming  part  of  the  consideration  of 
a  note  given  for  patent-right  territory,  to 
furnish  experienced  men  to  canvass  for  the 
makers,  and  to  sell  enough  rights  in  the 
territory  to  pay  off  the  note. before  matur- 
ity, is  a  complete  defense  to  a  suit  brought 
by  a  holder  who  bought  the  note  with  notice 
c4  the  breach.  Wilson  v.  Carter,  4  Ga. 
App.  349,  61  S.  E.  494. 

So,  in  Russ  Lumber  &  Mill  Co.  v.  Mus- 
cupiabe  Land  &  Water  Co.  120  Cal.  521,  65 
Am.  St.  Rep.  186,  52  Pac.  995,  allegations  in 
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delivery  of  the  said  promissory  note  was 
the  execution  of  the  said  contract  by  the 
said  defendant  Joseph  Petry.  .  .  .  That 
at  and  prior  to  the  time  the  said  promissory 
note  of  the  plaintiff  was  indorsed  and  deliv- 
ered by  the  said  defendant  Joseph  Petry  to 
the  said  defendant  the  National  Bank  of  the 
Pacific,  the  said  defendant  the  National 
Bank  of  the  Pacific  had  notice  that  the  sole 
consideration  for  the  making,  signing,  and 
delivery  of  the  said  promissory  note  by  the 
plaintiff  to  the  said  defendant  Joseph  Petry 
was  the  execution  of  the  said  contract  by 
the  said  defendant  Joseph  Petry,  and  had 
notice  of  the  terms  and  conditions  of  the 
said  contract.  That  at  the  time  the  said 
promissory  note  of  the  plaintiff  was  given, 
made,  signed,  and  delivered  by  the  plaintiff 


to  the  said  defendant  Joseph  Petry,  and 
at  the  time  the  said  promissory  note  of  the 
plaintiff  was  indorsed  and  transferred  by  the 
said  defendant  Joseph  Petry  to  the  said  de- 
fendant the  National  Bank  of  the  Pacific, 
the  said  defendant  the  National  Bank  of  the 
Pacific  had  notice  that  no  portion  of  the 
work  to  be  done  by  the  said  defendant 
Joseph  Petry  under  and  pursuant  to  the 
terms  of  the  said  contract  between  the 
plaintiff  and  the  said  defendant  Joseph 
Petry  had  been  done  by  the  said  defendant 
Petry,  and  had  notice  that  the  aaid  work 
had  not  been  commenced."  It  was  also 
found  that  Petry  abandoned  work  on  the 
building  on  May  22,  1907,  after  he  had  re- 
ceived two  of  the  payments  for  which  the 
contract  provided.  The  court  likewise  found 
that  the  consideration  failed  as  to  defendant 


the  answer  in  an  action  by  an  indorsee  upon 
certain  promissory  notes  that  the  plaintiff 
had  knowledge  and  notice  prior  to  the  trans- 
fer of  the  notes  to  it  that  the  sole  consider- 
ation thereof  was  an  agreement  of  the  payee 
to  deliver  water  to  the  maker  for  irrigation 
purposes;  that  plaintiff  had  notice  and  well 
knew  of  the  payee's  false  representation  as 
to  its  ability  to  fulfil  its  contract;  and  had 
notice  and  knowledge  of  the  insolvency  of 
the  payee,  and  of  its  inability  to  meet  its 
obligations  and  to  carry  out  its  contract, — 
were  held  to  present  a  suflicient  defense  to 
require  that  the  demurrer  to  the  answer  be 
overruled. 

In  Brown  v.  Willis,  13  Ohio,  26,  the  note 
in  suit  was  to  be  assigned  to  a  third  person 
when  the  latter  should  pay  a  specified  sum 
of  money  and  perform  a  certain  amount  of 
labor,  this  forming  the  consideration  of 
the  note.  The  noteliaving  been  assigned  to 
him,  although  he  had  not  paid  the  money 
nor  performed  the  labor,  the  court  held  that 
he  could  not  enforce  the  note,  there  having 
been  a  total  failure  of  consideration.  Here, 
of  course,  there  must  have  been  knowledge 
on  his  part  not  only  of  the  nature  of  the 
consideration,  but  of  its  failure. 

In  Harris  v.  Nichols,  26  Ga.  413,  it  was 
held  that  the  transferee  of  a  note  given  for 
corn  could  not  recover  where  the  com  was 
subsequently  levied  upon  under  executions 
against  the  payee,  and  sold,  so  that  the 
maker  got  none  of  it,  the  transferee  not  only 
knowing  the  consideration,  but  that  there 
was  some  doubt  about  the  corn,  having  told 
the  maker  that  if  he  did  not  ^t  the  com, 
he  would  not  have  to  pay. 

A  note  made  to  enable  the  payee  to  pay 
a  third  person,  and  applied  to  that  purpose, 
thus  fulfilling  the  object  of  the  transac- 
tion, is  valid  in  the  hands  of  the  latter,  al- 
though he  knew  before  he  received  it  that 
it  was  originally  given  on  the  promise  of 
the  payee  to  give  stock  for  it  on  the  next 
day,  and  that  such  promise  remained  unful- 
filled.   Ferdon  v.  Jones,  2  E.  D.  Smith,  106. 

b.  Executory  warranties. 

One  who  purchases  for  value  and  before 
niaturitv,  and  in  the  ordinary  course  of 
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business,  negotiable  paper  given  as  part 
consideration  for  a  jack  purchased  by  the 
makers  from  the  payee,  with  knowledge  that 
it  was  made  in  consideration  of  an  execu- 
tory contract  of  warranty  as  a  foal  getter, 
but  without  knowledge  of  the  failure  of  the 
warranty',  or  of  facU  sufficient  to  put  bim 
on  inquiry  until  after  his  purchase,  takes 
it  free  from  any  defence  by  the  maker  be- 
cause of  the  breach  of  warrantv.  Rubloe 
V.  Davis,  33  Neb.  779,  29  Am.  St.  Rep.  501». 
61  N.  W.  135.  The  court  said:  **At  the 
time  the  notes  were  indorsed  to  the  plain- 
tiff it  was  not  known  to  the  makers  that 
there  .would  be  a  breach  of  warranty,  so 
had  inquiry  been  made  of  the  defendants,  at 
or  prior  to  the  purchase  of  the  paper,  the 
plaintiff  would  not  have  ascertained  that 
any  defenses  existed  against  the  same.  Al- 
though the  plaintiff  knew  when  he  bought 
the  notes  for  what  they  were  given  and  that 
the  jack  was  warranted,  that  fact  alone  is 
not  sufficient  to  prevent  the  plaintiff  from 
being  a  bona  fide  holder.  To  have  that  ef- 
fect, he  must  also  have  known  when  he 
bought  the  notes  that  the  warranty  had 
failed,  or  possessed  knowledge  of  the  facts 
sufficient  to  put  him  upon  inquiry,  which, 
if  followed,  would  have  led  to  its  discovery. 
This  the  record  fails  to  disclose.  It  only 
inferentially  appears  that  there  has  been 
a  breach  of  the  warranty,  and  there  is  no 
finding  of  fact  as  to  the  actual  value  of 
the  ja^.  Unless  he  was  entirely  worthless 
and  possessed  no  value,  there  could  not 
have  been  an  entire  failure  of  the  considera 
tion  given  for  the  notes.  While  it  is  doubt- 
less true  that  the  value  of  a  jack  depends 
largely  upon  his  capability  to  produce  foal<, 
yet  we  cannot  take  judicial  notice  that 
where  a  jack  is  not  a  sure  foal  getter  he 
has  no  marketable  value." 

Mere  knowledge  that  a  note  was  given  in 
consideration  of  an  executory  agreement  or 
contract  of  the  payee,  such  as  a  warranty 
on  the  sale  of  a  cow,  for  the  purchase  price 
of  which  the  note  was  given,  that  siioh  cow- 
was  a  breeder,  and  was  thereafter  to  ho  bre,I 
and  delivered  in  calf  to  the  maker,  will  not 
deprive  an  indorsee  of  the  character  of  a 
bona  fide  holder  if  he  has  no  notice  of  a 
breach  of  that  agreement  or  contract.     Mc- 
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Petry   (who  had  not  answered,  and  against 
wliom  a  default  had  been  entered). 

Respondent  insists  that  the  motion  for  a 
now  trial  was  properly  granted,  because  the 
CO iKsi deration  for  the  note  was  not  the  execu- 
tion of  the  contract  by  Petry,  but  was  the 
completion  of  the  building  in  accordance 
with  the  terms  of  the  contract.  Appellant 
contends,  however,  that  the  findings  are 
sustained  by  evidence  in  which  there  is  no 
siib««tantial  conflict,  and  that  failure  of 
couBideration  is  not  a  defense  open  to  a 
maker  as  against  an  indorsee  for  value, 
even  in  a  case  where  the  indorsee  knew  that 
the  note  was  intended  to  be  the  evidence 
of  an  indebtedness  that  would  become  due 
if  an  executory  promise  were  performed. 
In    behalf    of    his    contenti<9n,    respondent, 


Dr.  Flood,  contends  that  since  the  note 
and  contract  were  executed  at  the  same 
time,  and  since  there  is  evidence  tending 
to  establish  the  knowledge  of  that  fact  by 
the  defendant  corporation,  the  whole  trans- 
action must  be  considered  together,  its 
parts  must  be  construed  as  forming  one 
agreement,  aifd  that  therefore  the  consid- 
eration of  the  note  must  have  been  that 
mentioned  in  the  building  contract,  the  com- 
pletion of  the  structure,  and  its  accept- 
ance free  from  all  liens.  This  was  the  view 
taken  by  the  justices  of  the  district  court 
of  appeal,  but  we  find  ourselves  unable  to 
agree  with  them.  It  seems  to  us  that  the 
delivery'  of  the  promissory  note  (which 
by  its  express  terms  was  made  negotiable) 
long  before  the  time  mentioned  for  the  pay- 


'Siffht  V.  Parsons,  136  Iowa,  390,  22  L.R.A. 
(X.S.)  718,  125  Am.  St.  Rep.  265,  113  N. 
\V.  850,  15  Ann.  Gas.  665. 

A  breach  of  the  agreement  of  the  payee 
in  a  note  given  for  the  purchase  price  of  a 
i^tallion  to  replace  him  with  another  should 
lie  prove  not  to  be  a  reasonably  sure  foal 
fxcttor,  as  warranted,  there  being  no  evi- 
^U'lice  of  any  breach  prior  to  the  transfer  of 
the  note  to  a  bona  fide  purchaser,  does  not 
afltct  his  right  to  enforce  the  note  against 
t!.<:>  makers,  although  he  had  full  knowledge 
of  the  original  consideration.  Hakes  v. 
Tiiayer,  165  Mich.  476,  131  N.  W.  174. 
'1  lie  court  said  that  there  was  no  evidence 
of  notice  or  knowledije  of  the  breach  of  the 
contract  in  so  far  as  the  failure  of  the  horse 
ti)  comply  with  the  warranty  was  concerned 
before  tlie  transfer,  and  added:  "The  pur- 
cliaser  of  notes  may  have  knowled5e  of  a 
collateral  agreement,  but  he  is  not  obliged 
to  inquire  whether  the  seller  has  performed 
Ills  agreement  or  will  be  able  to  perform 
t)  0  agreement  into  which  he  has  entered." 

Knowledge  of  a  i^^arranty  on  a  sale  of 
live  stock  in  which  a  promissory  note  was 
<riven  for  the  purchase  price  will  not  affect 
the  rights  of  a  bona  fide  purchaser  of  such 
note  for  value,  before  maturity,  if  he  had  no 
knowledge  of  the  breach  of  the  warranty. 
Miller  V.  Ottaway,  81  Mich.  196,  8  L.R.A. 
428,  21  Am.  St.  Rep.  613,  45  N.  W.  665. 

A  breach  of  the  manufacturer's  guaranty 
of  a  machine,  for  the  purchase  price  of 
which  a  note  was  given,  is  not  a  defense  to 
a  suit  by  the  purchaser  of  the  note  for  value 
and  before  maturity,  although  he  had  full 
knowledge  of  the  terms  of  the  contract  of 
sale.  Detroit  Sav.  Bank  v.  Towers,  42  Pa. 
Super.  Ct.  246, 

The  words  "for  one  Hinckley  Knijtting 
Machine,  warranted,"  expressed  the  consid- 
eration of  the  note.  Giving  to  the  words 
tlie  broadest  possible  meaning,  said  the 
court  in  Mabie  v.  Johnson,  8  Hun,  309,  they 
do  not  imply  that  there  has  been  a  brcacn 
of  the  warranty  by  which  the  maker  has 
sustained  damages.  They  cannot  be  con- 
strued as  notice  to  the  purchaser  of  a  de- 
fense to  the  note  in  the  hands  of  the  payee. 
If  they  do  it  must  be  because  the  law  will 
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presume  a  breach  wherever  there  is  a  war- 
ranty.   That  would  be  preposterous. 

Knowledge  on  the  part  of  an  indorsee 
that  the  note  was  given  in  a  transaction  in 
which  the  makers  had  bought  from  the  pay- 
ees the  right  to  sell  a  safety  saah  lock 
which  the  payees  guaranteed  would  be  manu- 
factured as  per  sample"  does  not  affect 
the  character  of  the  indorsee  as  a  bona  fide 
holder  where  there  was  no  evidence  tending 
to  establish  any  breach  of  such  agreement  at 
the  time  he  became  indorsee.  Bank  of 
Sampson  v.  Hatcher,  161  N.  C.  359,  1.34 
Am.  St.  Rep.  989,  66  N.  E.  308. 

Mere  knowledge  on  the  part  of  an  in- 
dorsee for  value  and  before  maturity  that 
a  guaranty  to  be  performed  by  or  before 
a  date  two  months  after  the  note  matures 
was  the  consideration  is  not  sufficient  to 
put  him  on  notice  that  the  payee  had  failed 
or  would  fail  to  perform.  Hudson  v.  Best, 
104  Ga.  131,  30  S.  E.  688.  The  court  said 
that  if  the  maker,  when  he  told  the  indorsee 
of  the  guaranty,  had  told  him  at  the  same 
time  that  the  payee  had  failed  to  perform, 
and  that  for  tnis  reason  he  had  a  defense 
to  the  note,  this  might  be  sufficient. 

c.  Future  rent. 

In  Splivallo  v.  Patten,  ^8  Cal.  138,  99 
Am.  Dec.  358,  it  was  held  to  be  no  defense 
to  an  action  upon  a  promissory  note  brought 
by  an  assignee  in  good  faith,  for  value,  be- 
fore maturity;  that  the  original  considera- 
tion for  the  note  was  the  rent  for  one  year 
of  certain  lands  of  which  the  payee  claimed 
to  be  the  owner,  and  of  which  one  of  the 
makers  was  in  possession,  and  that  aft«r 
about  four  monttis  of  such  term  the  title 
of  the  payee  failed,  by  reason  of  which  a 
partial  failure  of  the  original  consideration 
for  the  note  resulted,  and  that  the  assignee 
had,  at  the  time  of  the  assignment,  full 
knowledge  of  the  consideration  for  which 
the  note  was  given. 

Knowledge  by  the  holder  that  the  note 
was  given  for  future  rent  for  a  hotel  will 
not  defeat  his  right  to  recover  against  the 
maker  because  tne  rented  premises  were 
afterwards  sold  to  satisfy  an  outstanding 
mortgage  and  vendor's  privilege,  thus  de- 
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ment  of  the  final  instalment  upon  the  build- 
isgt  precludes  the  maker  of  the  instru- 
ment, upon  the  simplest  principles  of 
estoppel,  from  asserting  that  its  only  con- 
sideration was  the  compleMon  of  the  build- 
ing. The  plaintiff's  own  account  of  the 
matter  is»  in  substance,  that  he  and  the  arch- 
itect met  at  the  latter's  office;  that  Petry, 
the  contractor,  was  there  also;  that  after 
he  had  signed  the  contract  and  blueprints, 
the  architect  said,  "About  this  note;"  and 
that  thereupon  the  note  was  passed  to  Dr. 
Flood,  who  signed  it  and  handed  it  back  to 
the  architect,  who  delivered  it  to  the  con- 
tractor. Dr.  Flood  denied  the  statement 
made  by  the  contractor  in  his  testimony 
that  the  latter  said  during  this  conversa- 
tion that  he  might  want  to  borrow  money 


on  the  note  or  to  um  it  for  security.  It 
was  in  evidence  that  Petry  exhibited  the 
contract  to  the  president  of  the  defendant 
bank  before  that  document  was  signed  and 
had  some  conversation  about  wishing  to 
borrow  money  if  he  could  obtain  a  note 
from  Dr.  Flood.  For  the  puiposes  of  this 
appeal  we  must,  of  course,  take  the  ver- 
sion of  the  transaction  most  favorable  to 
the  plaintiff.  We  then  have  this  state  of 
facts:  Dr.  Flood  delivered  to  the  contract- 
or at  the  time  of  the  execution  of  the 
contract  a  note  which,  under  the  terms  of 
that  agreement,  he  was  not  required  to 
execute  until  after  the  completion  of  the 
building  and  the  payment  of  all  liens;  he 
said  nothing,  but  the  note  contained  the 
declaration  in  terms  that  it  was  negotiable. 


stroying  the  lease,  and  compelling  the  maker 
to  rent  the  property  from  the  purchaser  at 
the  sale.  Saddler  v.  White,  14  La.  Ann. 
173.  The  court  said:  "In  the  present 
case,  there  was  a  valid  consideration  prom- 
ised for  the  obligation,  and  it  could  not  be 
known  with  certainty  that  it  would  fail, 
until  the  hotel  was  sold,  for  the  payee 
could,  up  to  the  sale,  have  satisfied  the 
debt  due  for  the  price  of  the  hotel,  and 
have  satisfied  the  consideration  by  allowing 
defendants  to  occupy  the  same.  The  case 
would  present  a  different  aspect  if  the  al- 
legations of  the  answer  had  been,  not  that 
plaintiff  knew  Uiere  might  be,  but  that  there 
were  equities  between  the  original  parties 
to  the  note,  or  that  he  knew  not  that  the 
consideration  might  never  be  enjoyed,  but 
that  it  could  not  or  would  not  ever  be  real- 
ized." 

Knowledge  by  the  purchaser  from  the  face 
of  the  notes  that  the  consideration  was  rent 
is  not  sufficient  to  charge  him  with  notice 
that  the  consideration  might  fail  by  resison 
of  the  failure  of  the  payee,  who  was  himself 
a  lessee,  the  maker  being  a  sublessee,  to  pay 
his  rent,  and  thus  require  the  maker  to  pay 
rent  to  the  owners  if  they  should  elect  to 
recognize  him  as  their  tenant.  8inunons  v. 
Council,  6  6a.  App.  386,  63  S.  £.  238. 

The  recital  in  a  note  that  it  was  given 
for  future  rent  does  not  charge  a  purcnaser 
with  notice  of  a  possible  eviction  under  a 
foreclosure  sale,  where  he  had  no  notice 
prior  to  his  purchase  of  the  pendency  of 
the  foreclosure  suit.  Adoue  v.  Tankersley, 
—  Tex.  Civ.  App.  — ,  28  S.  W.  346. 

The  knowledge  on  the  part  of  a  pur- 
chaser, derived  from  the  face  of  the  note, 
that  it  was  given  for  future  rent  for  a 
term  which  would  not  expire  until  after  the 
note  would  mature,  does  not  charge  him 
with  notice  of  a  possible  failure  of  consid- 
eration by  the  foreclosure  of  a  vendor's 
lien  on  the  premises,  which  might  require 
the  maker  to  attorn  to  the  purchaser  at 
tlie  foreclosure  sale.  Buchanan  v.  Wren, 
10  Tex.  Civ.  App.  660,  30  S.  W.  1077. 

d.  Failure  of  payee's  title. 

The  breach  of  a  bond  to  give  a  deed  free 
from  all  liens  and  encumbrances,  which 
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forms  the  consideration  of  a  promissory 
note,  is  not  a  defense  in  whole  or  in  part 
against  an  indorsee  who  took  the  note  for 
value  before  maturity,  altliough  he  knew 
the  nature  of  the  consideration,  where  the 
breach  occurred  subsequent  to  the  transfer, 
and  he  could  at  the  time  have  had  no  knowl- 
edge of  it.  United  States  Kat.  Bank  v. 
Floss,  38  Or.  68,  84  Am.  St  Rep.  752,  62 
Pac.  761. 

The  failure  of  the  payee  in  a  note  given 
for  the  purchase  of  a  uiare  in  his  interest 
in  a  Mexican  land  grant,  to  perform  the 
condition  upon  which  he  was  to  be  entitled 
to  such  interest,  only  amounts  to  a  failure 
of  consideration,  and  cannot  affect  the  pre- 
viously acquired  rights  of  an  indorsee  who 
knew  the  nature  of  the  consideration.  Al- 
derson  v.  Cheatham,  10  Yerg.  304. 

Knowledge  by  an  assignee  in  due  course 
of  a  negotiable  note  that  it  was  given  for 
the  purchase  price  of  a  specified  quantity 
of  land,  at  a  specified  price  per  acre,  is  not 
notice  to  him  that  the  payee's  title  to  the 
property  will  fail,  or  that  there  is  a  short- 
age in  quanti^.  Dollar  Sav.  &  T.  Co.  v. 
Crawford,  69  W.  Va.  109,  33  L.R.A.(N.&) 
687,  70  S.  E.  1089. 

The  recital  in  a  note  that  it  is  given  for 
part  of  the  purchase  price  of  certain  de- 
scribed real  property,  though  fully  notify- 
ing the  assignee  or  purchaser  of  the  true 
consideration,  is  not  of  itself  sufficient  to 
advise  him  that  there  was  or  would  neces- 
sarily be  a  failure  of  the  consideration,  bat 
it  is  evidence  in  connection  with  other  evi- 
dence to  be  considered  by  the  jury  on  the 
question  of  notice.  Henneberry  v.  Morse, 
66  111.  394. 

Knowledge  that  the  notes  were  given  for 
land,  and  that  there  waa  a  lien  on  such  land 
for  unpaid  purchase  money,  and  that  there 
might  thereafter  occur  a  partial  failure  of 
consideration  by  an  enforcement  of  the  lien, 
does  not  render  the  purchaser  subject  to  all 
the  equities  that  may  thereafter  arise  be- 
tween the  original  parties.  Merchants'  & 
P.  Bank  v.  Penland,  101  Tenn.  445,  47  S. 
W.  693.  In  this  case  the  purchaser  was 
evicted,  and  his  grantor  became  insolvent, 
but  both  after  the  transfer. 

So  far  as  Howard  t.  Kimball,  65  N.  (X 
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Assuming  that  tiie  Jiresident  of  the  defend- 
ant bank  knew  all  of  these  facts,  the  note 
would  simply  appear  to  him  as  an  adyance 
payment  on  an  executory  contract.  If  Dr. 
Flood  had  said  to  Petry,  "Take  this  note, 
and,  if  you  like,  negotiate  it,"  the  bank, 
knowing  that  fact,  would  have  been  justi- 
fied in  accepting  it  for  a  valuable  consider- 
ation before  maturity  and  before  breach  of 
the  executory  contract.  But  he  did  say 
substantially  the  same  thing  more  em- 
phatically than  by  word  of  mouth.  He 
wrote  it.  It  was  to  that  extent  a  waiver 
of  the  terms  of  the  building  contract,  and 
was  a  payment  before  performance,  upon 
an  executory  agreement.  There  is  no  plead- 
ing nor  assertion  that  Petry  could  not  or 
did  not  intend  to  perform,  and  that  the  offi- 


cers of  the  bank  knew  of  his  incapacity. 
On  the  contrary,  It  appears  without  contra- 
diction that  Petry  did  undertake  and  did 
partially  execute  the  work  on  the  building. 
The  bank  was  therefore  a  bona  fide  holder 
of  the  note  for  value. 

It  has  long  been  the  law  in  California 
that  a  failure  of  consideration  in  whole 
or  in  part  after  a  bona  fide  assignment  of  a 
promissory  note  is  no  defense  to  a  suit  by 
the  assignee  against  the  maker,  notwith- 
standing the  former's  full  knowledge  of 
the  original  consideration  for  which  the  note 
was  given.  In  the  case  of  Splivallo  v.  Pat- 
ten, 98  Cal.  139,  99  Am.  Dec.  358,  the  orig- 
inal consideration  for  the  note  in  suit,  ac- 
cording to  the  complaint,  was  the  rent  of 
certain  premises  for  one  year.    Before  the 


176,  6  Am.  Rep.  739,  is  authority  for  the 
doctrine  that  promissory  notes  expressing  on 
their  face  that  they  are  given  for  the  pur- 
chase price  of  a  specified  tract  of  land 
charge  a  purchaser  of  the  notes,  who  knew 
that  the  vendor  of  the  land  had  given  a 
bond  to  make  title,  with  notice  that  the 
notes  cannot  be  collected  unless  a  good  title 
be  made,  it  is,  as  is  shown  in  subd.  II, 
supra,  of  this  note,  discredited  even  in  the 
court  which  decided  it.  But  as  the  facts 
in  that  case  show  that  the  purchaser  had 
positive  notice  of  a  defect  in  the  vendee's 
title  before  he  purchased  the  notes,  and  had 
taken  a  deed  for  the  land  in  trust  to  make 
title  on  payment  of  the  purchase  money, 
thereby  taking  upon  himself  the  relation  of 
vendor  toward  the  maker,  the  court  was 
doubtless  correct  in  holding  that  he  could 
not  enforce  the  notes  as  against  the  maker. 

A  purchaser  of  a  note  knowing  that  it 
was  given  by  the  maker  as  the  last  payment 
for  land  purchased  by  him  from  the  payee, 
that  the  latter  had  entered  into  a  written 
contract  to  execute  a  deed  to  the  maker 
upon  the  payment  of  such  note,  that  the 
payee  was  a  married  man  at  the  time  of 
making  such  contract  to  convey,  and  that 
his  wife  had  not  joined  him  in  such  eon- 
tract  and  was  then  living,  is  charged  with 
knowledge  of  the  legal  right  of  the  maker 
to  insist  upon  a  complete  conveyance  by  the 
grantor  and  the  wife,  or  to  accept  the  deed 
of  the  grantor  alone,  and  retain  so  much  of 
the  purchase  money  as  shall  be  equivalent 
to  his  wife's  interest.  This  right  of  the 
maker  and  vendee  was  an  equity  which  at- 
tached itself  to  the  note  in  tne  hands  of  the 
payee  that  could  be  made  available  in  an 
action  on  the  note  by  him.  The  indorsee 
of  the  note,  with  full  knowledge  of  the 
facts  out  of  which  this  equity  arises,  can 
occupy  no  better  position  than  the  payee. 
Zebley  v.  Sears,  38  Iowa,  607. 

One  who  purchases  for  value  from  a  ven- 
dor the  obligation  of  his  vendee,  and  obtains 
the  latter's  promissory  note,  payable  to 
himself,  as  evidence  of  such  obligation,  with 
full  knowledge  that  H  represents  the  final 
payment  on  uie  purchase  price  of  land  which 
ne  knows  the  vendor  has  conveyed  with 
covenants  of  warranty  and  against  encum- 
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brances,  that  he  knows  were  broken  when 
made,  takes  the  note  subject  to  the  right  of 
the  maker  to  reduce  the  amount  of  recovery 
thereon  by  the  amount  of  the  damages  sus- 
tained by  reason  of  the  partial  fauure  of 
consideration,  brought  about  by  the  defects 
in  the  title.  Williams  v.  Neely,  69  L.IUL 
232,  67  C.  C.  A.  171,  134  Fed.  1. 

The  fact  that  the  indorsee  of  a  note  given 
for  the  purchase  price  of  land  paid  nothing 
for  the  note,  holding  it  for  collection  onlv, 
is  sufficient  to  account  for  the  ruling  m 
Bronson  v.  Silverman,  77  Pa.  94,  that  a 
breach  of  the  agreement  of  the  payee  to 
make,  execute,  and  deliver  to  the  maker  a 
written  contract  as  his  title  thereto  was  a 
good  defense  against  the  indorsee,  who  took 
the  note  with  full  knowledge  of  the  con- 
sideration and  the  circumstances  under 
which  it  was  given. 

In  Anthony  v.  Slonaker,  18  Ind.  273,  it 
appeared  that  the  maker  of  the  note  had 
successfully  defeated  a  suit  by  the  indorsee 
on  the  ground  that  the  note  was  given  in 
part  consideration  for  a  piece  of  land,  and 
that  the  payee  had  neitner  conveyed  nor 
offered  to  convey  the  land  according  to  the 
terms  of  his  agreement,  whereupon  the  in- 
dorsee sued  his  immediate  indorser.  The 
latter  contended  that  it  was  the  duty  of  the 
indorsee,  knowing  the  consideration  for 
which  the  note  was  given,  to  see  that  the 
payee  made  or  offered  to  make  a  conveyance 
of  the  land;  but  the  court  said  that  this 
was  a  matter  about  which  the  indorsee  was 
imder  no  obligation  to  trouble  himself;  that 
he  had  a  right  to  sue  the  maker  on  the  note, 
and  if  a  l^al  defense  was  successfully  set 
up,  his  right  of  action  against  his  indorser 
was  perfect. 

e.  Insurance  cases. 

A  breach  of  an  agreement  on  the  part  of 
the  payees  forming  part  of  the  consideration 
for  a  promissory  note,  that  they  should 
procure  an  insurance  for  the  amount  of  the 
note  on  the  adventure  or  charter  of  a  cer- 
tain brig  belonging  to  the  maker,  for  his 
benefit,  and,  in  case  the  vessel  should  bo< 
lost,  should  collect  the  amount  due  on  the 
policy  for  the  maker's  benefit  and  payment 
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expiration  of  the  term  the  landlord's  title 
failed.  Defendant  alleged  that  the  assignee 
of  the  note,  having  full  knowledge  of  the 
consideration  for  it,  was  in  the  same  posi- 
tion as  the  landlord  would  have  been  if  he 
had  not  indorsed  and  delivered  the  note  to 
the  plaintiff.  This  court  sustained  a  judg- 
ment entered  after  a  demurrer  to  the  an- 
swer had  been  sustained.  The  same  rule 
is  stated  in  7  Cyc.  at  page  947,  and  Spli- 
vallo  V.  Patten,  supra,  is  cited  in  support 
thereof. 

In  Davis  v.  McCready,  17  N.  Y.  232,  72 
Am.  Dec.  461,  it  is  held  that  the  breach  of 
an  executory  contract  which  formed  the 
consideration  for  the  acceptance  of  a  bill  of 
exchange  is  not  a  defense  against  indorsees 
who  took  the  bill  for  value  with  notice  of 


the  contract,  but  without  notice  of  its 
breach.  In  that  case  Judge  Denio,  deliver- 
ing the  opinion  of  the  court,  said:  ''If  one 
will  issue  his  negotiable  paper  and  send 
it  into  the  world,  in  consideration  of  an 
engagement  of  the  party  with  whom  he 
deals  to  do  some  act  for  his  benefit  in  fu- 
ture, he  declares  in  effect  that  he  will  pay 
the  note  or  bill  according  to  its  terms  to 
anyone  who  shall  become  the  holder  for 
value  in  the  course  of  business,  and  rely  for 
his  own  indemnity  upon  the  promise  he  has 
received  as  the  consideration  for  issuing  it/' 
See  also  Patten  v.  Gleason,  106  Mass.  439; 
Rublee  v.  Davis,  33  Neb.  781,  29  Am.  St. 
Rep.  609,  51  N.  W.  135;  Alderson  v.  Cheat- 
ham, 10  Yerg.  304. 
The  rule  announced  above  has  been  de- 


of  the  note,  or  should  assign  the  policy  to 
the  maker,  is  no  defense  to  an  action  against 
the  maker,  brought  by  an  indorsee  for  value 
and  before  maturity,  who  knew  of  the  exist- 
ence of  the  agreement.  Patten  v.  Gleason, 
106  Mass.  439.  "If  the  payees  had  brought 
an  action  upon  this  agreement  against  the 
defendant,  the  facts  alleged,"  said  the  court, 
"might  have  constituted  a  defense  pro 
tanto.  But  the  plaintiffs  in  this  action  be- 
ing indorsees  of  a  negotiable  note  given  for 
good  consideration,  and  negotiable  before 
any  valid  defense  existed,  and  before  its 
maturity,  hold  it  by  an  independent  title  not 
subject  to  equities  that  might  arise  subse- 
quently. It  is  not  alleged  that  they  be- 
came liable  for  the  performance  of  the  con- 
tract of  the  Lewisohn  Company  [the 
payees] ;  and  certainly  they  are  not  subject 
to  an  oral  SLgreement  varying  the  terms  of 
the  note." 

The  indorsee  of  a  negotiable  note,  pur- 
chasing it  for  value  before  maturity,  may 
recover  in  an  action  against  the  maker, 
though,  when  taking  the  note,  he  knew  that 
it  was  given  in  payment  of  a  premium  of  a 
policy  of  marine  insurance  which  contained 
a  stipulation  that,  in  cue  of  loss,  the  note 
was  not  to  be  paid,  but  its  amount  was  to 
be  deducted  from  the  amount  of  the  loss, 
and  although  before  maturity  such  contin- 
gency actually  occurred.  Adams  v.  Smith, 
35  Me.  324. 

Where  one  makes  a  written  application 
for  a  policy  of  life  insurance,  and  executes 
a  promissory  note,  the  proceeds  of  which 
are  to  be  used  to  pay  the  first  premium, 
and  the  purchaser  ot  the  note  takes  it  with 
notice  that  the  policy  has  not  at  that  time 
been  issued,  such  purchaser,  though  he  pur- 
chases the  note  for  value  and  before  matur- 
ity, incurs  the  risk  of  a  possible  failure  of 
the  insurance  company  to  deliver  to  the 
maker  such  a  policy  as  is  described  in  the 
application.  Shedden  v.  Heard,  110  6a. 
461,  35  S.  E.  707.  Same  case  on  second 
writ  of  error,  113  Ga.  162,  38  S.  E,  387. 
"It  was  contended  by  counsel  for  plaintiff," 
said  the  court  in  the  decision  on  the  first 
writ  of  error,  "that  the  fact  plaintiff  knew, 
when  this  note  was  purchased,  for  what  con- 
sideration it  was  given,  cannot  be  considered 
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as  charging  him  with  any  notice  of  a  failure 
of  that  consideration.     This  is  unquestion- 
ably   true   as   a  general   principle  of  law; 
but  we  do  not  think  it  is  applicable  to  this 
case.     It  appears  from  the  record  that  the 
plaintiff,  when  he  purchased  this  note,  not 
only   knew   of   its   consideration,   but  also 
knew  that  at  that  time  the  policy  applied 
for,  and  for  which  the  note  was  given,  had 
not  been  delivered  to  the  maker;   for  the 
plaintiff   himself  forwarded   the  money  to 
the  company   in  order  to  get  that  policy. 
We  think,  therefore,  with  a  knowledge  of 
these  facts,  the  plaintiff,  when  he  purchased 
the  note,   manifestly  incurred   the   risk  of 
the  defendant's  not  receiving  the  policy  for 
which  he  applied;  and  if  the  company  had 
not  sent  to  the  applicant  such  a  policy,  but 
one  entirely  different,  tlie  plaintiff  in  this 
case  could  not  have  pleaded  that  he  was  an 
innocent    holder    as   against    this    defense. 
For    instance,    if    one    should    purchase    a 
negotiable  note  before  maturity,  for  value, 
and  at  the  time  of  the  purchase  knew  not 
only  its  consideration,  but  further  knew  the 
fact  that  the  article  or  thing  of  value,  for 
which  the  note  was  given,  h^  not  been  de- 
livered to  the  maker,    such    a    purchaser 
would  necessarily  incur  the  risk  of  a  failure 
of  consideration  of  the  note  by  a  possible 
nondelivery  of  the  thing  purchased.    While 
the  answer  in  this  case  does  not  specifically 
say  that  the  plaintiff  bought  this  note  when 
he  knew  the  policy  had  not  been  delivered, 
and  probably  was  open  to  special  demurrer 
on  this  ground,  yet  the  answer  does  con- 
tain allegations  from  which  such  knowledge 
might  be  inferred  on  the  part  of  the  gen- 
eral agent  of  the  company;  and  we  there- 
fore  cannot   say   that   the   court   erred  in 
overruling  the  general  demurrer.  This  knowl- 
edge, however,  upon  the  part  of  the  plain- 
tiff,   was    uncontradicted.      It    clearly   ap- 
peared from  the  testimony,  and  had  there 
been  a  special  demurrer,  it  could  have  been 
readily  met  by  amendment." 

Knowledge  by  a  bank  cashier  that  a  note 
indorsed  to  the  bank  by  a  life  insurance 
solicitor  was  given  for  the  first  premium  on 
a  proposed  policy,  and  was  to  oe  returned 
to  the  maker  should  his  application  be  re- 
jected, charges  the  bank  witn  knowledge  of 
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clared  to  be  the  true  one  in  cases  where 
the  holder  of  the  note  knew  of  the  contract, 
but  not  of  the  breach  thereof,  at  the  time 
of  taking  title  to  the  negotiable  paper.  It 
is,  of  course,  equally  applicable  where  a 
person  has  acquired  a  note  in  good  faith, 
for  value,  before  maturity,  knowing  that 
the  consideration  was  an  executory  agree- 
ment on  the  part  of  the  payee  which  might 
be  broken,  and  which  was  in  fact  violated 
after  the  transfer  of  the  note.  In  Kinkel 
V.  Harper,  7  Colo.  App.  53,  42  Pac.  176, 
the  court  said:  "Whenever  a  bill  or  note  is 
di reposed  of  for  a  valuable  consideration, 
the  holder  is  not  bound  to  inquire  whether 
the  indorser  has  performed  or  will  be  able 
to  perform  the  agreement  into  which  he 
has  entered,  so  long  as  there  is  nothing  sus- 


picious or  out  of  the  usual  course  of  busi- 
ness in  the  circumstances  attending  its  is- 
sue. Miller  y.  Ottaway,  81  Mich.  196,  8 
L.RA.  428,  21  Am.  St.  Rep.  513,  45  N.  W. 
665;  Adams  v.  Smith,  35  Me.  324;  Patten 
y.  Gleason,  106  Mass.  439;  State  Nat.  Bank 
V.  Cason,  39  La.  Ann.  865,  2  So.  881;  Davis 
V.  McCready,  17  N.  Y.  230,  72  Am.  Dec.  461 ; 
Craig  V.  Sibbett,  15  Pa.  238;  Bond  v.  Wiltse, 
12  Wis.  611."  A  very  instructive  case  is 
Slegel  V.  Chicago  Trust  &  Sav.  Bank,  131 
111.  570,  7  L.R.A.  537,  19  Am.  St.  Rep.  61,  23 
N.  £.  417.  The  note  which  was  discussed 
in  that  case  expressed  as  the  consideration 
the  privilege  of  placing  advertising  signs 
in  certain  cars  for  a  definite  period.  The 
consideration  whollv  failed  after  the  trans- 

* 

fcr  of  the  note   to  defendant.     That   was 


the  defective  title,  and  a  breach  of  faith, 
and  fraud  of  the  payee  in  negotiating  the 
note,  and  the  bank  was  therefore  not  a  bona 
fide  holder,  and  could  not  enforce  the  note 
against  the  maker,  where  he  failed  to  pass 
the  medical  examination,  and  the  insurance 
policy  was  for  that  reason  not  issued.  Citi- 
zonV  State  Bank  v.  Garceau,  22  N.  D.  676, 
134  N.  W.  882. 


/.  Bohemian  oata  and  aitnilar  cases. 

Hicre  is  nothing  in  the  Bohemian  oats. 
Rod  Lyon  wheat,  and  other  similar  cases 
which  militates  against  the  doctrine  of  the 
forcpoing  decisions.  They  are  readily  ex- 
plainable either  on  the  theory  that,  the 
transaction  being  so  blatant  a  fraud,  knowl- 
edge of  the  nature  of  the  consideration 
charged  the  purchaser  with  knowledge  tliat 
it  woilld  fail,  or  that,  the  whole  transaction 
being  against  public  policy,  and  the  pur- 
chaser having  knowledge  thereof,  he  could 
not  enforce  the  notes. 

The  latter  explanation  is  the  one  adopted 
ill  Hakes  v.  Thayer,  166  Mich.  476,  131  N. 
W*.  174,  where  the  court  says  that  the  Bo- 
hemian oats  oases  have  no  application  to 
tlic  question  under  consideration,  because 
^'knowledge  of  those  contracts  or  bonds  was 
knowledge  of  fraud,  and  of  contracts  made 
in  violation  of  law,  and  against  public  pol- 
icy." lliis  is  also  the  opinion  of  Sherwood, 
Ch.  J.,  in  Sutton  v.  Beckwith,  68  Mich.  303, 
13  Am.  St.  Rep.  344,  36  N.  W.  79,  where, 
in  a  special  concurring-  opinion,  he  says: 
"The  contract  under  consideration  was  a 
gross  fraud  from  .  .  ,  beginnini*  to  .  .  . 
end,  and,  on  the  part  of  the  parties  procur- 
ing it,  was  even  worse, — it  was  criminal  in 
character, — and  furnishes  no  case  for  the 
application  of  the  just  and  equitable  prin- 
ciples underlying  and  controlling  commer- 
cial law,  and  to  attempt  to  apply  them  to 
a  case  like  this  is  a  perversion  of  the  doc- 
trine; and  an  appeal  to  the  adjudicated 
cases  establishing  this  doctrine  is  only  giv- 
ing colorable  dignity  to  one  of  the  worst 
swindles  perpetrated  upon  the  present  gen- 
eration, and  should  be  treated  by  all  courts 
as  such.  The  transaction  is  one  wherein 
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the  intention  to  cheat  and  defraud  is  ap- 
parent to  all  upon  the  face  of  the  contract 
sought  to  be  enforced,  except  to  the  ignor- 
ant and  unsuspecting,  and,  in  my  judgment, 
is  against  public  policy  and  void.  If  there 
were  any  doubt  upHon  this  subject,  the  recent 
legislation  in  this  state,  making  the  tran- 
saction a  felony,  should  be  regarded  as  con- 
clusive. Certain  it  is  that  no  person  own- 
ing and  holding  or  having  knowledge  of  the 
entire  contract  can  be  considered  as  a  bona 
fide  holder  of  the  paper,  and  it  is  question- 
able whether  a  holder  of  any  part  of  the 
contract  should  be  so  regarded." 

There  is  no  claim,  said  the  court  in  Mer- 
rill V.  Hole,  85  Iowa,  66,  52  N.  W.  4,— a 
Bohemian  oats  case, — that  mere  notice  by 
the  holder  that  the  consideration  for  the 
note  was  the  sale  of  oats  and  a  bond  to  sell 
the  maker's  crop  on  commission  would  be 
notice  of  want  or  failure  of  consideration, 
but  the  claim  is  that  notice  of  this  kind  of 
sale  and  bond  would  be,  because  of  their 
being  illegal  and  void.  The  court  held  that 
if  the  holder's  agent  knew  of  newspaper 
notices  giving  the  details  of  Bohemian  oats 
transactions,  and  knew  that  the  note  in 
question  was  given  in  such  a  transaction, 
and  made  no  inquiry,  he  would  be  a  pur- 
chaser in  bad  faith. 

Sutton  V.  Beckwith,  68  Mich.  303,  13  Am. 
St.  Rep.  344,  36  N.  W.  79,  is  typical  of  this 
class  of  cases.  Here  knowledge  by  the  pur- 
chaser of  a  note  that  it  was  given  for  Bo- 
hemian oats  at  $10  a  bushel,  and  upon  the 
consideration  set  forth  in  a  contempora- 
neous agreement  to  sell  for  the  makers  80 
bushels  of  oats  at  that  price  before  calling 
for  payment  of  the  note,  was  held  to  defeat 
the  right  of  the  purchaser  to  enforce  the 
note  against  the  maker,  although  there  had 
been  no  breach  of  the  agreement  at  the  time 
of  the  purchase  of  the  note.  Tlie  court  said : 
"It  is  evident  that  the  consideration  of  the 
note  in  suit  was  not  the  40  bushels  of  oats 
at  $10  per  bushel,  but  the  agreement  or 
bond  executed  and  delivered  at  the  same 
time  as  the  note.  The  transaction  as  a 
whole  appealed  to  the  cupidity  of  the  maker. 
He  was  to  receive  $800  for*  80  bushels  of 
oats  before  he  was  to  pay  $400  for  the  40 
bushels  delivered  to  him.     This  agreement 
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held  to  be  no  defense  against  the  holder 
for  value.  The  court  uses  the  following 
language  at  pages  572  and  573  of  131  111.: 
"There  is  a  distinction,  clearly  recognized 
in  the  authoritito,  between  an  instrument 
payable  at  a  particular  day,  and  one  pay- 
able upon  the  happening  of  some  event;  and 
the  rule  is  that,  where  the  parties  insert 
a  specific  date  of  payment,  the  instrument 
is  then  payable  at  all  events, — ^and  this, 
although,  in  the  same  instrument,  an  un- 
certain and  different  time  of  payment  may 
be  mentioned,  as  that  it  shall  be  payable 
upon  a  particular  day,  or  upon  the  com- 
pletion of  a  house,  or  the  performance  of 
other  contracts,  and  the  like.  McCarty  v. 
Howell,  24  HI.  341,  and  authorities  supra." 
Again,  at  page  574  of  131  DL,  speaking  of 
the  breach  of  the  agreement  by  Dalziel, 
the  payee,  the  court  said  further:  "The 
makers  had  put  their  promissory  note  into 


the  hands  of  Dalziel  upon  an  expressed  con- 
sideration which  they  were  thereafter  to 
receive,  and  for  the  performance  of  which 
they  had  seen  fit  to  rely  upon  the  under- 
taking of  Dalziel,  and  we  are  aware  of  no 
rule  by  which  they  can  hold  this  indorsee 
for  value,  before  due  and  before  the  time 
of  performance  was  to  begin,  chargeable 
with  notice  that  the  promise  upon  which 
the  makers  relied  would  not  be  kept  and 
performed.  Wade,  Notice,  §94a;  Loozziis  v. 
Mowry,  8  Hun,  312;  Davis  v.  McCreadv,  17 
N.  Y.  230,  72  Am.  Dec  461."  Appellant's 
contention  is  supported  by  abundant  au- 
thority. Indeed,  as  was  said  by  Chief  Jus- 
tice Weaver  of  the  supreme  court  of  Iowa 
in  McNight  v.  Parsons,  136  Iowa,  392,  22 
L.R.A.(N.S.)  718,  125  Am.  St.  Hep.  265, 
113  N.  W.  859,  15  Ann.  Gas.  665:  "The 
courts  quite  universally  hold  that  knowl- 
edge that  a  note  was  given  in  conBidera- 


was  what  he  acted  and  relied  upon,  and 
formed  the  consideration*  of  this  note.  He 
would  never  have  given  it  for  the  40  bushels 
of  oats  independent  of  the  promise  in  the 
bond.  The  oats  he  received  cut  but  little 
figure  in  the  dealing  in  the  mind  of  the  de- 
fendant." 

This  decision  was  followed  in  several  sim- 
ilar cases,  such  as  Mace  v.  Kennedv,  68 
Mich.  389,  36  N.  W.  187,  and  McNamara 
V.  Qa^rgett,  68  Mich.  454,  13  Am.  St.  Rep. 
365,  36  N.  W.  218,  in  the  latter  of  which 
cases  the  court  said :  "It  is  not  intended  to 
run  counter  to  the  rules  of  the  law  merchant 

Soverning  negotiable  instruments,  but  we 
ave  taken  the  note  and  bond  together  as 
forming  the  contract  between  the  parties, 
and  construing  them  together  as  though 
written  upon  the  same  piece  of  paper,  and 
as  between  the  original  parties  and  those 
purchasing  with  notice,  we  hold  such  con- 
tracts void."  And  in  the  later  case  of  Ward 
V.  Doane,  77  Mieh.  328,  43  N.  W.  980,  the 
court  said:  "It  is  a  fact  of  whieh  courts 
have  taken  knowledge  that  notes  known  as 
Bohemian  oats  notes  are  all  obtained  and 
given  up  on  a  scheme  or  arrangement  sim- 
ilar one  to  the  other,  and  void  as  against 
public  policy  between  the  makers  and  the 
payee  or  any  other  person  having  knowl- 
edge or  information  of  the  scheme  upon 
which  they  are  based  and  by  which  tney 
are  procured;"  and  held  that  where  the  pur- 
chaser testified  that  he  had  read  of  this 
Bohemian  oat  scheme  and  knew  that  some 
farmers  were  getting  into  it,  the  jury  should 
have  been  told  that  if  they  found  that  he 
knew  the  note  was  ffiven  for  Bohemian  oats, 
or  was  so  informed  before  his  purchase,  be 
could  not  enforce  the  note  against  the 
maker. 

So,  in  Davis  v.  Seeley,  71  Mich.  209,  38 
N.  W.  901,  the  court  approved  an  instruc- 
tion in  an  action  on  a  Red  Lvon  wheat  note, 
brought  by  an  indorsee  against  the  maker, 
that  "if  the  jury  find  that  the  consideration 
upon  which  the  note  was  given  was  the  bond 
of  a  company  whereby  the  company  agreed 
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to  sell  ordinary  wheat  under  the  fictitious 
name  of  Red  Lyon  wheat,  at  the  speculative 
value  of  $15  per  bushel,  whereas  its  real 
value  was  not  to  exceed  $1  per  bushel,  then 
such  notes  are  void  and  plaintiff  cannot  re- 
cover if  at  or  before  the  time  he  purchased 
it  he  had  knowledge  that  this  note  was 
given  on  such  consideration." 

"It  would  seem  strange,"  said  the  court 
in  Goodrich  v.  McDonald,  77  Mich.  486,  43 
N.  W.  1019,  "that  a  man  of  average  intel- 
ligence, after  all  that  has  been  said  through 
the  public  press  of  Bohemian  oat  and  Red 
Lyon  wheat  deals,  and  the  frauds  practised 
upon  the  unwary  by  sharpers  engaged   in 
such  questionable  transactions,  should  not, 
when  making  a  purchase  of  $900  worth  of 
notes,  and  being  told  that  they  were  mven 
in  a  wheat  deal,  make  some  inquiry,  af  least 
of   the   seller,   what   the   wheat   deal    was. 
These  matters  are  of  such  common  knowl- 
edge that  a  jury  would  naturally  take  with 
some  degree  of  suspicion  the  statement  of 
a  purchaser  who  is  informed  that  a   note 
is  given  in  an  oat  deal  or  a  wheat  deal, 
and  yet  claims  to  have  made  no  further  in- 
quiry, and  insists  that  he  is  An  innocent 
purchaser.     It  may  be  true;  but  it  would* 
under  proper  circumstances,  be  a  question 
of  fact,  for  the  determination  of  the  jury. 
The  facts  that  came  to  his  notice  were  that 
$900  in  notes  had  been  taken  from  parties 
in  the  sale  of  wheat.     These  notes   were 
against    different    x^^rties,    the    defendant's 
note  among  them.     An  ordinarily  prudent 
business  man  would  naturally  inquire  why 
these  men  were  buying  wheat,  and  why  the 
sellers  were  taking  notes  for  a  commodity 
which  has  a  present  cash  value,  and  for 
which  there  is  always  a  ready  market  for 
cash.    It  is  a  staple  production,  and  repre- 
sents so  much  cash ;  tne  values  being  quoted 
in  the  market  from  dav  to  day,  and  very 
rarely  sold  in  such  quantities  on  time.    These 
facts,  with  the  almost  common  and  univer- 
sal  knowledge   that   wheat   and   oat   deals 
were  being  fraudulently  made,  are  circimi- 
stances  which  the  jury'should  be  permitted 
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tion  of  the  executory  agreement  or 
contract  of  the  payee  which  has  not  been 
performed  will  not  deprive  the  indorsee  of 
the  character  of  a  bona -fide  holder,  unless 
he  aldo  has  notice  of  the  breach  of  the 
agreement  or  contract."  Other  authorities 
which  state  substantially  the  same  doctrine 
are  State  Nat.  Bank  v.  Cason,  39  La.  Ann. 
866,  2  So.  881;  Pavey  v.  Stauffer,  45  La. 
Ann.  354,  19  L.RA.  716,  12  So.  612;  Craig 
T.  Sibbett,  15  Pa.  24a;  Tradesmen's  Nat. 
Bank  v.  Chirtis,  167  N.  Y.  196,  62  L.RA. 
430,  60  N.  £.  429;  Black  y.  First  Nat.  Bank, 
96  Md.  414,  54  Atl.  88;  Jennings  y.  Todd, 
118  Mo.  305,  40  Am.  St.  Rep.  373,  24  S.  W. 
148;  FOx  V.  Citizen^'  Bank  &  T.  Co.  —  Tenn. 
— ,  36  L.RJL.  678,  37  S.  W.  1102. 

In  2  Randolph  on  Commercial  Paper,  in 
§  1019,  the  rule  is  thus  formulated: 
''Knowledge  of  an  executory  consideration  is 
not  knowledge  of  its  failure,  or  of  a  breach 


of  the  agreement  which  formed  the  coDsid- 
eration.  And  a  fortiori,  notice  of  the  agree- 
ment is  not  notice  of  equities  arising  out 
of  it  after  the  transfer  of  the  note.  But, 
if  the  purchaser  knows  that  the  considera- 
tion has  failed,  he  is  not  a  bona  fide  holder." 
In  support  of  the  last  statement  the  learned 
author  cites  Russ  Lumber  &  Mill  Co.  y. 
Muscupiabe  Land  &  Water  Co.  120  Cat. 
522,  65  Am.  St.  Rep.  186,  52  Pac.  995,  a  case 
upon  which  the  plaintiff  here  seems  to  place 
great  reliance.  An  examination  of  that  case 
shows^  however,  that  it  is  not  in  conflict 
with  the  case  of  Splivallo  v.  Patten,  supra. 
In  the  Russ  Case  the  court  was  considering 
a  pleading  in  which  it  was  averred  that 
the  holder  of  the  note  given  in  considera- 
tion of  a  promise  to  furnish  water  in  the 
future  had  full  knowledge  when  he  took 
the  paper  that  the  transaction  was  fraud- 
ulent, and  that  the  payee  of  the  note  was 


to  take  into  consideration   in  determining 
the  bona  fides  of  such  -purchasers." 

Knowledge  by  the  purchaser  of  a  note 
that  it  was  given  for  Bohemian  oats  under 
an  agreement  that  the  note  was  not  to  be 
paid  unless  the  payee  should  sell  for  the 
maker  100  bushels  of  his  crop  at  $10  a 
bushel  prevents  the  purchaser  from  enforc- 
ing the  note  against  the  maker  where  the 
condition  has  not  been  fulfilled.  Johnson 
V.  First  Nat.  Bank,  24  111.  App.  352.  The 
court  said  that  the  purchaser  stood  in  the 
shoes  of  the  payee,  and  that  the  case  dif- 
fered from  tliose  where  the  consideration  of 
a  note  simply  rests  on  the  covenant  or  agree- 
ment of  a  third  party  to  do  or  perform  some 
act,  and  the  agreement  does  not  make  the 
consideration  of  the  note  invalid  in  case  it 
is  not  performed. 

Watson  v.  Blossom,  18  N.  Y.  S.  R.  726, 
4  N.  Y.  Supp.  489,  is  another  Bohemian  oats 
case  where  the  main  consideration  for  the 
note  was  an  agreement  to  sell  for  the  maker 
on  conunission  68  bushels  of  oats  at  $15  a 
bushel.  There  was  evidence  tending  to 
show  that  the  indorsee  was  advised  before 
his  purchase  of  the  deal  and  contract  pur- 
suant to  which  the  note  was  given,  and  un- 
derstood the  fraudulent  character  of  the 
seller's  transactions.  This  is,  the  court 
held,  sufficient  to  present  the  question  to 
the  jury  as  to  whether  he  was  chargeable 
with  notice  of  the  fraud,  and  as  a  conse- 
quence should  be  denied  the  character  of 
bona  fide  purchaser  or  holder. 

Similar  to  the  Bohemian  oats  fraud  was 
the  Hulless  oats  swindle,  an  example  of 
which  is  found  in  Griffith  v.  Shipley,  74 
Md.  591,  14  L.R.A.  405,  22  Atl.  1107.  Here 
the  payee  gave  a  bond  to  sell  for  the  makers 
on  commission  40  bushels  of  Hulless  oats 
at  $10  a  bushel.  In  an  action  by  the  in- 
dorsee against  the  maker  the  court  said: 
"As  between  the  original  parties  to  the 
note,  and  as  against  all  who  subsequently 
took  it  after  maturity,  or  who  took  it  by 
transfer  before  maturity,  with  notice  or 
knowledge  of  the  facts  of  the  transaction 
out  of  which  the  note  had  its  origin,  the 
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bond  and  note  must  be  taken  together  as 
forming  parts  of  one  and  the  same  contract, 
and  must  be  construed  together  as  consti- 
tuting the  entire  contract  between  the  par- 
ties. It  is  very  apparent  that  the  note 
would  not  have  been  given  without  the  bond, 
and  that  the  bond  formed  the  principal,  if 
not  the  entire,  inducement  to  tlic  making 
of  the  note.  The  stipulations  of  the  bond 
have  not  been  performed,  and,  with  the 
knowledge  of  the  deception  in  regard  to  the 
oats,  it  is  most  improbable  that  the  party 
ffiving  it  ever  supposed  that  the  bond  could 
be  performed.  The  consideration  for  the 
note,  therefore,  has  utterly  failed;  or 
rather,  no  valid  or  substantial  considera- 
tion for  it  ever  existed;  and  therefore  no 
holder  of  the  note  is  entitled  to  recover 
thereon,  except  a  party  who  may  have  in 
good  faith  acquired  title  to  the  note  before 
maturity  and  for  value." 

Differing  in  kind  but  not  in  intent  is 
the  swindte  disclosed  in  Fink  v.  Chambers, 
95  Mich.  508,  55  N.  W.  375,  where  the  con- 
sideration for  the  note  was  a  contract  to 
estaJt>lish  a  local  fence  manufactory,  ap- 
point the  maker  a  local  sales  agent,  keep  the 
manufactured  fence  in  stock,  and  aid  in 
effecting  sales.  The  evidence  justified  a 
finding,  said  the  court,  that  the  contract 
was  part  of  a  fraudulent  scheme  to  obtain 
this  and  other  notes  without  any  considera- 
tion, and  hence  if  the  indorsee  knew  that 
there  was  a  fence  contract  behind  the  note, 
that  was  sufficient  to  put  her  on  inquiry, 
she  havinff  bought  other  similar  notes. 

Similarly,  where  the  purchaser  for  less 
than  face  value  of  a  note  payable  six  months 
after  date  at  a  specified  fence  factory  in 
the  purchaser's  own  town,  which  he  knew 
had  no  existence,  had  notice  that  the  note 
was  given  for  some  kind  of  a  township  right 
by  some  sort  of  contract,  it  was  held  that 
he  was  put  on  inquiry  and  was  affected  with 
knowledge  of  all  that  the  inquiry  would 
disclose, — in  this  cue,  fraud  and  failure  of 
consideration.  Farthing  v.  Dark,  109  N. 
0.  291,  13  S.  E.  918.  W.  W.  N.     i 
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insolvent,  and  never  intended  to  keep  the 
a»;reement  to  furnish  water  for  irrigation. 
Tlie  plaintiff  was  found  not  to  be  a  bona 
fide  holder  of  the  note  for  value  and  with- 
out notice  of  the  equities.  In  this  case 
there  was  no  pretense  that  the  bank  was  a 
party  to  any  fraud  or  knew  of  Petry'a  in- 
ability to  perform  the  stipulation  of  his 
contract. 

Respondent  contends  that  the  contract  in 
this  case  should  be  regarded  in  the  same 
light  as  a  mortgage  given  for  future  ad- 
vances, and  the  note  as  an  adjunct  thereto, 
and  that  the  equities  must  therefore  pre- 
vail against  the  bank  just  as  they  might 
prevent  the  assignee  of  a  non-negotiable 
note  supported  by  a  mortgage  upon  the  se- 
curity of  wl»ich  npthing  had  been  advanced, 
from  enforcing  the  payment  of  such  non- 
negotiable  instrument  if  he  had  taken  it 
with  notice  or  means  of  knowin^j  that  no 
advances  had  been  actually  made.  It  is 
true  that,  whether  negotiable  in  form  or 
not,  a  note  secured  by  a  contemporary 
mortgiige  on  land,  executed  as  a  part  of 
one  transaction,  is  subject  to  tlie  equities 
and  is  not  in  fact  negotiable  if  taken  with 
notice  of  the  existence  of  the  mortgage. 
Meyer  v.  Weber,  133  Cal.  681,  65  Pac.  1110; 
Briggs  v.  Crawford,  162  Cal.  120,  121  Pac. 
381;  Civ.  Code,  §  1642;  National  Hardwood 
Co.  V.  Sherwood,  —  Cal.  — ,  130  Pac.  881. 
And  if,  in  the  present  case,  the  note  had 
been  placed  in  escrow  for  delivery  after 
the  completion  of  the  building  which  was  to 
be  constructed  under  the  contract,  and  the 
defendant  corporation,  knowing  that  fact, 
had  taken  it,  the  rule  announced  in  the 
cases  cited  above  might  be  applicable;  but, 
as  was  held  in  the  case  last  mentioned,  the 
maker  of  a  note,  even  if  ordinarily  it  would 
be  subject  to  the  defense  of  want  of  con- 
sideration, may  by  his  conduct  waive  the 
benefit  of  such  defense.  In  the  present 
case,  the  note,  although  made  payable  at  a 
time  subsequent  to  a  certain  mentioned  fu- 
ture date,  did  not  for  that  reason  bear  on 
its  face  any  evidence  of  non-negotiability. 
True,  that  method  of  computing  the  time 
of  maturity  of  an  instrument  is  not  usual, 
but  in  and  of  itself  that  fact  gave  no  hint 
of  the  contract  for  building  a  house.  More- 
over, the  note  bore  the  deliberate  declara- 
tion that  it  was  negotiable,  and  it  was  not 
marked  in  any  way  as  a  part  of  the  final 
paynient  to  be  made  under  the  building  con- 
tract. By  placing  it  in  the  hands  of  Petry, 
as  we  have  indicated.  Dr.  Flood  gave  to  the 
contractor  the  means  of  using  it  improper- 
ly if  Petry  had  not  intended  to  construct 
the  building.  All  of  the  circumstances  of 
the  case  gave  to  the  bank  the  right  to  con- 
clude that  the  instrument  was  delivered  as 
an  advance  payment  on  the  contract,  and 
46  L.R.A.(N.S.) 


brings  the  case  within  the  rule  that,  "where 
one  of  two  innocent  persons  must  suffer  by 
the  act  of  a  third,  he  by  whose  negligence 
it  happened  must  be  the  sufferer."  Civ. 
Code,  §3643. 

It  is  conceded  by  the  appellant  corpora- 
tion, as  of  course  it  must  be,  that  a  trial 
court  has  the  \'ery  widest  discretion  in 
the  matter  of  granting  a  motion  for  a  new 
trial;  but  it  is  submitted  that  no  othfT 
rational  conclusions  could  have  been  reacheJ 
by  the  superior  court  under  the  evidence 
than  those  indicated  by  the  findings.  With 
this  position  of  the  appellant  we  agree. 

The  order  granting  a  new^  trial  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  the  lower  court  to  enter  the 
judgment  originally  given. 

We  concur:  Sloss,  J.;  liorl^an,  J.; 
Hensliaw,  J. 

Shaw,  J.: 

I  concur  in  the  judgment  solely  on  the 
ground  that  the  conduct  of  Flood  in  execut- 
ing the  note,  under  the  circumstances  stated 
in  the  opinion  of  Justice  Melvin,  and  the 
terms  of  the  note  itself,  show  that  it  was 
his  intention  that  the  note  was  to  be  ne- 
gotiated by  Petry,  if  he  chose,  before  its 
maturity  and  prior  to  the  completion  of  the 
building  contracted  for,  and  that  these  facts 
create  an  estoppel  against  Flood  which  pre- 
vents him  from  asserting  the  failure  of  the 
consideration  of  the  note  against  a  third 
person  who  took  it  for  value  with  knowl- 
edge of  the  fact  that  the  consideration  was 
the  completion  of  the  building  free  from 
liens  or  claims,  provided,  as  was  the  fact 
here,  the  person  took  the  note  before  the 
failure  of  consideration  occurred.  I  think 
the  building  contract  and  the  note  consti- 
tuted the  parts  of  a  single  agreement,  and 
that,  under  the  terms  of  the  agreement  as 
a  whole,  the  consideration  of  the  note  was 
not  the  mere  promise  of  Petry  to  erect  the 
building,  but  the  actual  erection  thereof 
free  from  liens  or  claims;  and  that  the  fail- 
ure to  80  complete  it  would  have  been  avail- 
able to  Flood  as  a  defense  to  the  note  if 
it  had  remained  in  the  hands  of  Petry. 

Petitions  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  May  14,  1913: 

The  judgment  hereinbefore  entered  is 
amended  by  striking  therefrom  the  words, 
"And  the  cause  is  remanded  with  instruc- 
tions to  the  lower  court  to  enter  the  judg- 
ment originally  given."  This  clause  was 
inadvertently  inserted  in  the  judgment  of 
this  court.  The  previous  part  of  the  judg- 
ment having  reversed  the  order  granting  a 
new  trial,  and  there  having  been  no  appeal 
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from  the  judgment,  the  original  judgment 
was  thereby  left  wholly  unaffected  and  it 
stands  as  the  judgment  of  the  court  below 
as  of  its  original  date.  The  clause  stricken 
out  was  unnecessary. 
The  petition  for  rehearing  is  denied. 
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AMY  CAREY 

V. 

CHICAGO,   ROCK   ISLAND,    k   PACIFIC 
RAILWAY  COMPANY,  Appt. 

(84  Kan.  274,  114  Pac.  197.) 

Master  «  injury  to  employee  seeking 
shelter  under  car. 

A  number  of  workmen  were  employed  in 
uncovering  rock  in  a  quarry  operated  by  a 

Headnote  by  Mason,  J. 


railroad  company,  their  duties  not  involv- 
ing loading  or  handling  the  cars.  Several 
loaded  cars  awaiting  removal  were  stand- 
ing upon  a  spur  track  near  where  they  were 
at  work.  On  account  of  a  rain  all  but  one 
of  them  entered  the  cars;  he  took  shelter 
beneath  a  car  and  was  run  over  and  killed 
when  a  freight  train  backed  into  the  cars 
in  the  process  of  picking  them  up.  His 
widow  recovered  a  judgment,  the  jury  find- 
ing that  the  railroad  company  was  negli- 
gent in  failing  to  give  proper  warning  of 
the  approach  of  the  train.  Held,  that  the 
defendant  owed  no  duty  to  the  deceased  to 
give  such  a  warning,  and  that  his  own  con- 
duct constituted  negligence  as  a  matter  of 
law. 

(March  11,  1911.)^ 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Morris  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  her  hus- 


Note,— Negligence  in  going ^  without 
previous  notice,  under-  or  between 
cars  liable  to  be  moved  at  any  time. 

As  to  contributory  negligence  in  attempt- 
ing to  cross  a  train  stonding  on  a  cross- 
ing, see  notes  in  13  L.R.A(N.S.)  1066,  and 
34  L.R,A.(N.S.)  468. 

For  liability  of  railroad  for  injuries  to 
one  not  an  employee,  by  closing  gap  between 
standing  cars  at  point  other  than  a  highway 
crossing,  see  note  to  Brackett  v.  Louisville 
&  N.  R.  Co.  19  L.R.A.(N.S.)  558. 

As  to  negligence  of  employee  of  railroad 
in  stepping  between  moving  cars,  see  note 
to  Korab  v.  Chicago,  R.  I.  &  P.  R.  Co.  41 
L.R.A.(N.S.)    32. 

As  to  walking  in  front  of  moving  car  to 
prepare  coupling  as  negligence,  see  note 
to  New  York,  C.  &  St.  L.  R.  Co.  v.  Hamlin, 
10  L.R.A.(N.S.)    881. 

For  contributory  negligence  as  defense  to 
servant's  action  for  injuries  from  a  viola- 
tion of  the  master's  statutory  duty,  where 
the  statute  excludes  the  defense  of  assump- 
tion of  risk,  see  note  to  Dumphy  v.  New 
York,  N.  H.  &  H.  R.  Co.  13  L.R.A.(N.S.) 
1152. 

A  case  very  similar  on  the  facts  to  Carey 
V.  CniCAOO,  R.  I  &  P.  R.  Co.  is  Mitchell  v. 
Chicago,  R.  I.  &  P.  R,  Co.  —  Ark.  — ,  151 
S.  W.  520,  where  a  brakeman  injured  by 
the  moving  of  a  car  under  which  he  had 
crawled  to  get  in  the  shade  while  guarding 
a  work  train  a^rainst  approaching  trains 
was  held  guilty  of  negligence,  his  failure  to 
look  out  for  approaching  trains  imperil- 
ing his  position  being  an  act  of  negligence 
barring  recovery,  notwithstanding  any  neg- 
ligence on  the  part  of  other  train  men.  This 
seems  to  be  the  only  case  where,  like  in 
Cabey  v.  Chicago,  R.  I.  &  P.  R.  Co.,  the 
person  was  injured  while  seeking  shelter 
under  a  car. 

It  is  generally  held  that  a  railroad  em- 
ployee when  about  to  put  himself  in  such  a 
position  with  respect  to  a  stationary  car 
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that,  if  it  should  be  moved  unexpectedly, 
he  would  in  all  probability  be  injured,  is 
bound  to  notify  all  other  employees  whose 
work  may,  in  its  progress,  produce  a  move- 
ment of  the  car,  or  put  out  a  flag  or  other 
signal  which  will  show  them  where  he  is. 
Thus,  this  rule  has  been  applied  to  a  car 
inspector  or  repairer  injured  while  working 
under  a  car  (Alabama  G.  S.  R.  Co.  v.  Roach, 
110  Ala.  266,  20  So.  132,  13  Am.  Neg.  Cas. 
70,  later  appeal  116  Ala.  360,  23  So.  52; 
Fordyce  v.  Briney,  68  Ark.  206,  24  S.  W. 
250;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Dupree, 
84  Ark.  377,  120  Am.  St  Rep.  74,  105  S. 
W.  878;  Southern  P.  Co.  v.  Pool,  160  U.  S. 
438,  40  L.  ed.  485,  16  Sup.  Ct.  Rep.  338; 
O'Rorke  v.  Union  P.  R.  Co.  22  Fed.  189; 
Chicago,  B.  &  Q.  R.  Co.  v.  McGraw,  22 
Colo.  363,  45  Pac.  383;  Elgin,  J.  &  E.  R. 
Co.  V.  Herath,  129  111.  App.  416,  affirmed  in 
230  111.  109,  82  N.  E.  610,  second  appeal, 
149  111.  App.  268;  Whitmore  v.  Boston  & 
M.  R.  Co.  150  .Mass.  477,  23  N.  E.  220;  Han- 
rahan  v.  Brooklyn  Elev.  R.  Co.  17  App. 
Div.  588,  45  N.  Y.  Supp.  474,  3  Am.  N^. 
Rep.  581;  Cypher  v.  Huntingdon  &  B.  T. 
M.  R.  Co.  149  Pa.  359,  24  Atl.  225)  ;  and 
to  a  car  inspector  (Norfolk  &  W.  R.  Co.  v. 
Cofer,  —  Va.  — ,  76  S.  E.  909),  employee  of 
coal  dealer  (Montague  v.  Chicago,  M,  &  St. 
P.  R.  Co.  27  C.  C.  A.  180,  49  U.  S.  App.  627, 
82  Fed.  787),  brakeman  (Davis  v.  Western 
R.  Co.  107  Ala.  626,  18  So.  173),  or  other 
employee  (Koke  v.  Andrews  Steel  Co.  149 
Ky.  627,  149  S.  W.  968)  injured  between 
cars;  also  to  fireman  (Young  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  100  Ark.  380,  104  S.  W. 
584;  Crane  v.  Chicago,  M.  &  St.  P.  R.  Co. 
93  Wis.  487,  67  N.  W.  1132)  and  engineer 
(Seldomridge  v.  Chesapeake  &  0.  R.  Co. 
46  W.  Va.  569,  33  S.  E.  293)  working  under 
engine,  and  to  engineer  caught  and  killed 
between  spoke  and  driving  rod  while  in- 
specting enpfine  (Gibson  v.  Burlington,  C. 
R.  &  N.  R.  Co.  107  Iowa,  696,  78  N.  W.  190, 
5  Am.  Neg.  Rep.  325). 

The  same  is  true  where  the  injury   is 
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band,  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  A.  Low,  Paul  E.  Walker, 
M«  B.  Nicholson,  and  W.  J.  Pirtle,  for 
appellant: 

The  duty  of  a  railway  company  to  give 
warning  of  the  approach  of  trains  at  cross- 
ings or  other  places  where  persons  have 
the  right  or  license  to  use  their  traclcs  does'i 
not  extend  to  trespassers  or  those  not  au- 
thorized to  use  the  track  at  the  places  in 
question,  or  those  using  the  track  else- 
where. 

Davis  V.  Chesapeake  &  0.  R.  Co.  116  Ky. 
144,  76  S.  W.  275;  Louisville  &  N.  R.  Co.  v. 
Redmon,  122  Ky.  385,  91  S.  W.  722;  Chesa- 
peake &  0.  R.  Co.  V.  Nipp,  125  Ky.  49,  100 


S.  W.  246;  Missouri,  K.  A  T.  R.  Co.  v. 
Saunders,  101  Tex.  255,  14  L.RA,(NJS.) 
998,  106  S.  W.  321,  16  Ann.  Cas.  1107; 
Schackleford  v.  Louisville  k  N.  R.  Co.  84  Ky. 
43,  4  Am.  St.  Rep.  189;  Batchelder  v. 
Boston  &  M.  R.  Co.  72  N.  H.  528,  67  Atl. 
926;  Williams  v.  Chicago  &  A.  R.  Co.  135  HI. 
491,  11  L.RA.  352,  25  Am.  St.  Rep.  397, 
26  N.  £.  661 ;  Thompson  v.  Qeveland,  C.  C. 
&  St.  L.  R.  Co.  226  111.  542,  9  L.RA.(N.S.) 
672,  80  N.  E.  1054 ;  Uortenstein  v.  Virginia- 
Carolina  R.  Co.  102  Va.  014,  47  S.  E.  996; 
Melton  V.  Chesapeake  &  O.  R.  Co.  64  W.  Va. 
168,  61  S.  £.  39;  Lynch  v.  Great  Northern 
R.  Co.  38  Mont.  511,  100  Pac.  616;  Burger 
V.  Missouri  P.  R.  Co.  112  Mo.  238,  34  Am. 
St.  Rep.  379,  20  S.  W.  439. 


caused  by  the  moving  of  the  car  upon  which 
the  servant  is  working.  Norfolk  k  W.  R. 
Co.  v.  Graham,  96  Va.  430,  31  S.  E.  604 
(employee  went  under  car  forming  part  of 
train) ;  Lumpkin  v.  Southern  R.  Co.  99  Ga. 
Ill,  24  S.  £.  963  (night  watchman  climbed 
on  car). 

But  in  Bruce  v.  Michigan  C.  R.  Co.  172 
Mich.  441,  138  N.  W.  362,  where  an  engine 
was  moved  from  a  cinder  pit  without  ring- 
ing the  bell  before  starting,  thus  injuring 
an  employee  in  the  pit,  the  company  was 
held  liable,  the  rule  requiring  foreman  and 
car  repairers  to  display  a  flag  before  com- 
mencing work  under  or  aibout  a  car  liable 
to  be  moved  being  held  inapplicable  to  a 
roundhouse  employee,  the  plaintiff. 

So,  where  it  is  the  duty  of  a  railroad 
company  to  set  out  signals  to  protect  car 
repairers  while  at  work,  a  car  repairer  in- 
jured while  working  under  a  car  as  directed 
18  not  guilty  of  contributory  negligence  as 
matter  of  law  in  not  going  down  the  track 
to  inspect  or  inquire  whether  the  company 
had  done  its  duty  but  can  rightfully  assume 
that  his  employer  has  not  been  negligent. 
Russell  v.  Chicago,  R.  I.  &  P.  R.  Co.  — 
Iowa,  — ,  141  N.  W.  1077.  In  the  above 
case  a  car  repairer  was  not  charged  with 
the  duty  of  setting  out  signals,  and  did  not 
know  that  none  had  been  provided. 

So,  where  a  car  repairer  went  under  a 
car  to  make  repairs  without  setting  out  a 
flag,  and  was  injured  by  a  car  being  shunted 
against  the  one  he  was  under,  he  was  held 
not  guilty  of  contributory  negligence,  the 
rule  requiring  a  warning  flag  being  out  of 
use  and  not  enforced,  and  the  evidence  show- 
ing that  the  car  would  have  been  switched 
upon  that  track  even  had  the  flag  been  set 
out,  and  that  the  accident  would  have  hap- 
pened just  the  same«  because  the  car,  being 
defective,  could  not  have  been  stopped  as 
was  expected  in  time  to  avoid  a  collision. 
Texas  k  N.  0.  R.  Co.  v.  Wynne,  —  Tex. 
Civ.  App.  —,  22  S.  W.  1064. 

A  car  repairer  while  at  work  may  rely 
upon  the  promise  of  the  yardmaster  (Canon 
V.  Chica<ro,  M.  &  St.  P.  R.  Co.  101  Io^va, 
613,  70  N.  W.  755,  2  Am.  Neg.  Rep.  131), 
or  conductor  in  charge  of  train  (Ritt  v. 
Louisville  &  N.  R.  Co.  0  Ky.  L.  Rep.  307, 
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4  S.  W.  796),  or  his  foreman  (Moore  ▼. 
Wabash,  St.  L.  &  P.  R.  Co.  85  Mo.  588), 
that  the  car  would  not  be  moved,  such  per- 
sons being  vice  principals.  And  this  is  so 
notwithstanding  the  existence  of  a  rule  of 
the  companv  requiring  servants  to  protect 
themselves  by  putting  out  flags  (Moore  v. 
Wabash,  St  L.  k  P.  K.  Co.  supra). 

But  the  failure  to  obey  a  rule  requiring 
car  inspectors  or  car  repairers  to  display 
a  signal  flag  while  at  work  is  not  excused  1^ 
the  presence  or  consent  of  another  servant 
of  the  master  who  is  superior  to  the 
servant  who  agreed  to  obey  such  rule, 
when  the  superior  servant  is  not  authorized 
to  represent  the  master  in  the  making  or 
changing  of  rules  or  contracts,  and  fauure 
to  obey  the  rule  under  such  circumstances 
is  negligence  per  se.  New  York,  C.  k  St. 
L.  R.  Co.  V.  Ropp,  76  Ohio  St.  449, 11  L.R.A. 
(N.S.)  413,  81  N.  E.  748. 

So,  the  fact  that  a  car  repairer  who  had 
put  out  no  signal  relied  upon  another  em- 
ployee who  was  standing  outside  to  give 
warning  and  prevent  other  cars  from  striking 
the  car  on  which  he  was  working,  will  not 
enable  him  to  recover.  Southern  P.  Co.  v. 
Pool,  160  U.  S.  438,  40  L.  ed.  485,  16  Sup. 
Ct.  Rep.  338;  Hulien  v.  Chicago  k  N.  W. 
R.  Co.  107  Wis.  122,  82  N.  W.  710  (en™- 
eer  went  under  engine);  Whitcomb  v.  Afc- 
Nulty,  46  C.  C.  A.  90,  105  Fed.  863  (simi- 
lar facts) ;  Spencer  v.  Ohio  &  M.  R.  Co.  130 
Ind.  181,  29  N.  E.  915,  14  Am.  Nog.  Cas. 
513  (employee  went  under  engine  without 
notifying  engineer). 

So,  where  an  employee  was  injured  by 
stepping  in  between  a  coach  and  an  engine 
to  Close  the  coupler,  relying  upon  the  prom- 
ise of  another  servant  to  protect  him 
against  the  engine  backing,  he  was  held 
guilty  of  negligence  as  matter  of  law,  he 
being  familiar  with  the  situation,  and  hav- 
ing voluntarily  and  unnecessarily  gone  into 
a  place  which  he  knew  was  dangerous;  and, 
although  the  act  of  giving  notice  of  the  on- 
coming engine  was  delegable,  the  court 
ruled  that  the  company  could  not  be  held 
liable  for  injury  to  a  servant  which  was 
the  result  of  neglijrence  of  a  fellow  servant. 
McCanley  v.  Michipran  C.  R.  Co.  167  Mich 
230,  132  N.  W.  510. 
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T]i«  nei^ligence  of  tke  deceased  was  the 
proximate  cause  of  the  injury. 

Atchison,  T.  &  S.  F.  R.  Co.  T.  Todd,  64 
Kan.  551,  38  Pac.  804;  Handley  v.  Missouri 
P.  R.  Co.  61  Kan.  237,  69  Pac.  271,  7  Am. 
Ncg.  Rep.  47;  Coy  v.  Missouri  P.  R.  Co. 
74  Kan.  853,  86  Pac.  468,  20  Am.  Neg. 
Rep.  540. 

A  person  who,  without  necessity,  assumes 
a  position  of  danger  upon  the  tracks  of  a 
railway  company,  cannot  recover  damages 
for  injuries  received  by  the  unexpected 
movement  of  a  car  or  train,  even  though 
such  injuries  may  have  been  due  to  the 
want  of  ordinary  care  on  the  part  of  the 
employees  of  the  railway  company. 

Atchison,  T,  &  S.  F.  R.  Co.  v.  Schwindt, 
67  Kan.  8,  72  Pac.  573;  .Zirkle  v.  Missouri 


P.  R.  Co.  67  Kan.  77,  72  Pac.  539,  14  Am. 
Neg.  Rep.  51;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Withers,  69  Kan.  620,  77  Pac.  542,  16  Am. 
Neg.  Rep.  331;  Hoopes  v.  Atchison,  T.  & 
S.  P.  R.  Co.  72  Kan.  422,  83  Pac.  900; 
St.  Louis  &  S.  F.  R.  Co.  v.  McMinn,  72 
Kan.  681,  84  Pac.  134. 

Messrs.  Hiimer  A  Harris  and  O.  A. 
Crowley  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

Q.  W.  Carey  was  run  over  by  a  car  of 
the  Chicago,  Rock  Inland  &  Pacific  Railway 
Company,  receiving  fatal  injuries.  His  wife 
recovered  a  judgment  against  the  company, 
and  it  appeals. 

Carey  was  eniployed  by  the  defendant  as 


It  is  ordinarily  n^ligence  for  an  em- 
ployee to  pass  between  or  under  cars  likely 
to  be  moved  at  any  moment.  McKee  v. 
Chicago,  B.  &  Q.  R.  Co.  96  Mo.  App.  671, 
70  S.  W.  922. 

Thus,  where  an  employee  went  between 
standing  cars  for  an  unauthorized  purpose 
(Dillon  V.  Iowa  C.  R.  Co.  118  Iowa,  645, 
92  N.  W.  855;  Louisville  ft  N.  R.  Co.  v. 
Hocker,  111  Ky.  707,  64  S.  W.  638,  65  S. 
W.  119),  or  unnecessarily  to  communicate 
with  another  employee  (Age  v.  Louisville 
&  N.  R.  Co.  148  Ky.  219,  146  S.  W.  412),  he 
was  held  guilty  of  negligence  precluding  a 
recovery  for  an  injury  as  the  result  of  the 
cars  being  jammed  together. 

So,  where  an  employee  went  between 
standing  cars  with  an  engine  attached,  or 
Biifficiently  near  to  make  approach  probable 
(McKee  v.  Chicago,  B.  &  Q.  R.  Co.  supra; 
Edge  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C. 
212.  69  S.  E.  74;  Lord  v.  Pueblo  Smeltin:; 
&  Ref.  Co.  12  Colo.  390,  21  Pac  148; 
iSchwind  v.  Floriston  Pulp  &  Paper  Co.  5 
Gal.  App.  197,  87  Pac.  1006;  Southern.  R. 
Co.  v.  Thomas,  29  Ky.  L.  Rep.  79,  92  S.  W. 
.578),  or  went  under  an  engine  having  a 
leaky  throttle  valve,  without  scotching  the 
wheels  or  taking  otiier  precaution  (Atlanta 
&  B.  Air  Line  R.  Co.  v.  Alexander,  161  Ala. 
382.  49  So.  792;  Vicksburg  &  M.  R.  Co.  v. 
Wilkins,  47. Miss.  404),  or  went  in  between 
standing  cars  to  uncouple  them  knowing 
that  an  approaching  heavily  loaded  train 
was  close  at  hand  on  the  same  track  ( (^esa- 
peake  A  O.  R.  Co.  v.  Lee,  84  Va.  642,  5  S.  E. 
579),  he  was  held  negligent,  the  danger 
b«ine  of  such  a  character  that  an  ordinarily 
prudent  person  would  not  have  taken  the 
chance. 

So,  a  railroad  brakeman  is  guilty  of  n^- 
ligence  preventing  recovery  for  his  death, 
where  he  goes  between  the  cars  in  the  night- 
time without  any  warning  or  signal  to  the 
en^rin^r,  and  at  a  time  when  the  latter  is 
following  the  signals  of  another  brakeman. 
Atchison,  T.  &  S.  F.  R.  Co.  v. -Alsdurf,  47 
111.  App.  200,  later  appeal  56  111.  App.  578. 

Or,  where  he  goes  between  cars  at  any 
time  without  giving  any  notice  to  those  in 
charge  of  the  engine  and  train,  if  he  knows 
that  two  unsuccessful  attempts  have  been 
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made  to  couple  the  cars,  and  that  the  at- 
tempt to  couple  them  has  been  suspended. 
Nihill  V.  New  York,  N.  H.  &  H.  R.  Co.  167 
Mass.  52,  44  N.  E.  1075. 

In  Casey  v.  Texarkana  &  Ft.  S.  R.  dk). 
—  Tex.  Civ.  App.  — ,  1J51  S.  W.  856,  it  was 
held  a  question  for  the  jury  whether  a  cajr 
inspector  who  went  between  the  cars  after 
an  unsuccessful  attempt  to  couple  them 
had  been  made  assumed  the  risk  of  the 
switching  crew  repeating  the  attempt  with- 
out notice  to  him. 

A  workman  who,  in  order  to  remove  ore 
from  a  car  track,  gets  under  a  car  stand- 
ing upon  a  slight  incline,  where  rakes  were 
provided  and  he  had  been  instructed  to  use 
them  for  removing  the  ore,  voluntarily  sub- 
jects himself  to  unnecessary  risk;  and  he 
cannot  recover  from  his  employer  for  in- 
juries received  where  a  loaded  car  in  charge 
of  a  fellow  workman,  from  which  the  blocks 
holding  it  had  in  some  unknown  way  been 
removed,  struck  the  car  he  was  under  and 
moved  it  upon  him.  Morgan  v.  Hudson 
River  Ore  &  Iron  Co.  133  N.  Y.  666,  31 
N.  E.  234.  In  the  above  case  the  court  said 
the  failure  to  adopt  rules  for  the  protec- 
tion of  employees  is  not  proof  of  negligence, 
unless  it  appears  from  the  nature  of  the 
business  in  which  the  servant  is  engaged 
that  the  master,  in  the  exercise  of  reason- 
able care,  should  have  foreseen  and  anti- 
cipated the  necessity  of  such  precautions. 

It  is  an  established  rule  that  an  em- 
ployee who  knowingly  selects  a  dangerous 
way  to  perform  his  employment,  when  a 
safer  way  is  apparent  to  him,  is  guilty  of 
contributory  negligence.  Thus,  a  railroad 
employee  was  held  guilty  of  contributory 
negligence  where  he  attempted  to  go  be- 
tween (Beck  V.  Southern  R.  Co.  149  N.  C. 
168,  62  S.  E.  883;  Ryan  v.  Northern  P.  R. 
Co.  53  Wash.  279,  101  Pac.  880),  or  to 
crawl  under,  standing  cars  (Chicago,  B.  k 
Q.  R.  Co.  V.  Eggman,  59  111.  App.  680;  Real 
V.  Atchison,  T.  &  S.  F.  R.  Co.  62  Kan.  250, 
62  Pac.  321,  8  Ann.  Neg.  Rep.  395),  liable 
to  be  moved  at  any  moment,  when  he  could 
have  safely  passed  around  them. 

So,  where  an  employee  went  under  cars  to 
remove  coal  from  the  track,  when  he  could 
have  safely  pulled  the  coal  down  the  chute 
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delivery  of  the  said  promissory  note  was 
the  execution  of  the  said  contract  by  the 
said  defendant  Joseph  Petry.  .  .  .  That 
at  and  prior  to  the  time  the  said  promissory 
note  of  the  plaintiff  was  indorsed  and  deliv- 
ered by  the  said  defendant  Joseph  Petry  to 
the  said  defendant  the  National  Bank  of  the 
Pacific,  the  said  defendant  the  National 
Bank  of  the  Pacific  had  notice  that  the  sole 
consideration  for  the  making,  signing,  and 
delivery  of  the  said  promissory  note  by  the 
plaintiff  to  the  said  defendant  Joseph  Petry 
was  the  execution  of  the  said  contract  by 
the  said  defendant  Joseph  Petry,  and  had 
notice  of  the  terms  and  conditions  of  the 
said  contract.  That  at  the  time  the  said 
promissory  note  of  the  plaintiff  was  given, 
made,  signed,  and  delivered  by  the  plaintiff 


to  the  said  defendant  Joseph  Petry,  and 
at  the  time  the  said  promissory  note  of  the 
plaintiff  was  indorsed  and  transferred  by  the 
said  defendant  Joseph  Petry  to  the  said  de- 
fendant the  National  Bank  of  the  Pacific, 
the  said  defendant  the  National  Bank  of  the 
Pacific  had  notice  that  no  portion  of  the 
work  to  be  done  by  the  said  defendant 
Joseph  Petry  under  and  pursuant  to  the 
terms  of  the  said  contract  between  the 
plaintiff  and  the  said  defendant  Joseph 
Petry  had  been  done  by  the  said  defendant 
Petry,  and  had  notice  that  the  said  work 
had  not  been  commenced."  It  was  also 
found  that  Petry  abandoned  work  on  the 
building  on  May  22,  1907,  after  he  had  re- 
ceived two  of  the  payments  for  which  the 
contract  provided.  The  court  likewise  found 
that  the  consideration  failed  as  to  defendant 


the  answer  in  an  action  by  an  indorsee  upon 
certain  promissory  notes  that  the  plaintiff 
had  knowledge  and  notice  prior  to  the  trans- 
fer of  the  notes  to  it  that  the  sole  consider- 
ation thereof  was  an  agreement  of  the  payee 
to  deliver  water  to  the  maker  for  irrigation 
purposes;  that  plaintiff  had  notice  and  well 
knew  of  the  payee's  false  representation  as 
to  its  ability  to  fulfil  its  contract;  and  had 
notice  and  knowledge  of  the  insolvency  of 
the  payee,  and  of  its  inability  to  meet  its 
obligations  and  to  carry  out  its  contract, — 
were  held  to  present  asuflicient  defense  to 
require  that  the  demurrer  to  the  answer  be 
overruled. 

In  Brown  v.  Willis,  13  Ohio,  26,  the  note 
in  suit  was  to  be  assigned  to  a  third  person 
when  the  latter  should  pay  a  specified  sum 
of  money  and  perform  a  certain  amount  of 
labor,  this  forming  the  consideration  of 
the  note.  The  note  iiaving  been  assigned  to 
him,  although  he  had  not  paid  the  money 
nor  performed  the  labor,  the  court  held  that 
he  could  not  enforce  the  note,  there  having 
been  a  total  failure  of  consideration.  Here, 
of  course,  there  must  have  been  knowledge 
on  his  part  not  only  of  the  nature  of  the 
consideration,  but  of  its  failure. 

In  Harris  v.  Nichols,  26  Ga.  413,  it  was 
held  that  the  transferee  of  a  note  given  for 
corn  could  not  recover  where  the  com  was 
subsequently  levied  upon  under  executions 
against  the  payee,  and  sold,  so  that  the 
maker  got  none  of  it,  the  transferee  not  only 
knowing  the  consideration,  but  that  there 
was  some  doubt  about  the  corn,  having  told 
the  maker  that  if  he  did  not  .get  the  corn, 
he  would  not  have  to  pay. 

A  note  made  to  enable  the  payee  to  pay 
a  third  person,  and  applied  to  that  purpose, 
thus  fulfilling  the  object  of  the  transac- 
tion, is  valid  in  the  hands  of  the  latter,  al- 
though he  knew  before  he  received  it  that 
it  was  originally  given  on  the  promise  of 
the  payee  to  give  stock  for  it  on  the  next 
dav,  and  that  such  promise  remained  unful- 
filled.   Ferdon  v.  Jones,  2  E.  D.  Smith,  106. 

5.  Executory  warranties. 

One  who  purchases  for  value  and  before 
maturitv,  and  in  the  ordinary  course  of 
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business,  negotiable  paper  given  as  part 
consideration  for  a  jack  purchased  by  the 
makers  from  the  payee,  with  knowledge  that 
it  was  made  in  consideration  of  an  execu- 
tory contract  of  warranty  as  a  foal  getter, 
but  without  knowledge  of  the  failure  of  the 
warranty,  or  of  fac^  sufficient  to  put  him 
on  inquiry  until  after  his  purchase,  tak^ 
it  free  from  any  defence  by  the  maker  be- 
cause of  the  breach  of  warranty.  Rublee 
V.  Davis,  33  Neb.  779,  29  Am.  StI  Rep.  50), 
61  N.  W.  135.  The  court  said:  "At  the 
time  the  notes  were  indorsed  to  the  plain- 
tiff it  was  not  known  to  the  makers  that 
there  .would  be  a  breach  of  warranty,  so 
had  inquiry  been  made  of  the  defendants,  at 
or  prior  to  the  purchase  of  the  paper,  the 
plaintiff  would  not  have  ascertained  that 
any  defenses  existed  against  the  same.  A1-. 
though  the  plaintiff  knew  when  he  bought 
the  notes  for  what  they  were  given  and  that 
the  jack  was  warranted,  that  fact  alone  is 
not  sufficient  to  prevent  the  plaintiff  from 
being  a  bona  fide  holder.  To  have  that  ef- 
fect, he  must  also  have  known  when  he 
bought  the  notes  that  the  warranty  had 
failed,  or  possessed  knowledge  of  the  facts 
sufficient  to  put  him  upon  inquiry,  which, 
if  followed,  would  have  led  to  its  discovery. 
This  the  record  fails  to  disclose.  It  onlr 
inferentially  appears  that  there  has  been 
a  breach  of  the  warranty,  and  there  is  no 
finding  of  fact  as  to  the  actual  value  of 
the  jiwk.  Unless  he  was  entirely  worthless 
and  possessed  no  value,  there  could  not 
have  been  an  entire  failure  of  the  considera 
tion  given  for  the  notes.  While  it  is  doubt- 
less true  that  the  value  of  a  jack  depends 
largely  upon  his  capability  to  produce  foah. 
yet  we  cannot  tajce  judicial  notice  that 
where  a  jack  is  not  a  sure  foal  getter  be 
has  no  marketable  value." 

Mere  knowledge  that  a  note  was  given  in 
consideration  of  an  executory  agreement  or 
contract  of  the  jwiyee.  such  as  a  warranty 
on  the  sale  of  a  cow,  for  the  purchase  price 
of  which  the  note  was  given,  that  snoh  cow 
was  a  breeder,  and  was  thorraf  tor  to  bo  hn^l 
and  delivered  in  calf  to  the  maker,  will  noi 
deprive  an  indorsee  of  the  chara4»tor  of  a 
bona  fide  holder  if  he  has  no  notice  of  a 
breach  of  that  agreement  or  contract.    Mc- 
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Petry   (who  had  not  answered,  and  against 
wliom  a  default  had  been  entered). 

Kospondent  insists  that  the  motion  for  a 
new  trial  was  properly  granted,  because  the 
consideration  for  the  note  was  not  the  execu- 
tion  of  the  contract  by  Petry,  but  was  the 
completion  of  the  building  in  accordance 
with  the  terms  of  the  contract.  Appellant 
contends,  however,  that  the  findings  are 
sustained  by  evidence  in  which  there  is  no 
substantial  conflict,  and  that  failure  of 
consideration  is  not  a  defense  open  to  a 
maker  as  against  an  indorsee  for  value, 
even  in  a  case  where  the  indorsee  knew  that 
the  note  was  intended  to  be  the  evidence 
of  an  indebtedness  that  would  become  due 
if  an  executory  promise  were  performed. 
In    behalf    of    his    contenticta,    respondent. 


Dr.  Flood,  contends  that  since  the  note 
and  contract  were  executed  at  the  same 
time,  and  since  there  is  evidence  tending 
to  establish  the  knowledge  of  that  fact  by 
the  defendant  corporation,  the  whole  trans- 
action must  be  considered  together,  its 
parts  must  be  construed  as  forming  one 
agreement,  aifd  that  therefore  the  consid- 
eration of  the  note  must  have  been  that 
mentioned  in  the  building  contract,  the  com- 
pletion of  the  structure,  and  its  accept- 
ance free  from  all  liens.  This  was  the  view 
taken  by  the  justices  of  the  district  court 
of  appeal,  but  we  find  ourselves  unable  to 
agree  with  them.  It  seems  to  us  that  the 
delivery  of  the  promissory  note  (which 
by  its  express  terms  was  made  negotiable) 
long  before  the  time  mentioned  for  the  pay- 


Xiffht  V.  Parsons,  136  Iowa,  390,  22  L.R.A. 
(X.S.)  718,  125  Am.  St.  Rep.  265,  113  N. 
\V.  850,  ]5  Ann.  Gas.  665. 

A  breach  of  the  agreement  of  the  payee 
in  a  note  given  for  the  purchase  price  of  a 
stallion  to  replace  him  with  another  should 
Ih>  prove  not  to  be  a  reasonably  sure  foal 
;zi'tt<T,  as  warranted,  there  being  no  evi- 
'lonce  of  any  breach  prior  to  the  transfer  of 
the  note  to  a  bona  fide  purchaser,  does  not 
afFict  his  right  to  enforce  the  note  against 
t!  e  makers,  although  he  had  full  knowledge 
of  the  original  consideration.  Hakes  v. 
Tliayor.  165  Mich.  476,  131  N.  W.  174. 
'i  lie  court  said  that  there  was  no  evidence 
c.f  notice  or  knowledge  of  the  breach  of  the 
contract  in  so  far  as  the  failure  of  the  horse 
to  comply  with  the  warranty  was  concerned 
before  tlie  transfer,  and  added:  "The  pur- 
chaser of  notes  may  have  knowled5e  of  a 
collateral  agreement,  but  he  is  not  obliged 
to  inquire  whether  the  seller  has  performed 
}ii4  agreement-  or  will  be  able  to  perform 
tl.o  agreement  into  which  he  has  entered." 

Knowledge  of  a  warranty  on  a  sale  of 
live  stock  in  which  a  promissory  note  was 
«riven  for  the  purchase  price  will  not  affect 
the  rights  of  a  bona  fide  purchaser  of  such 
note  for  value,  before  maturity,  if  he  had  no 
knowledge  of  the  breach  of  the  warranty. 
Miller  V.  Ottaway,  81  Mich.  196,  8  L.R.A. 
428.  21  Am.  St.  Rep.  613,  45  X.  W.  665. 

A  breach  of  the  manufacturer's  guaranty 
of  a  machine,  for  the  purchase  price  of 
which  a  note  was  given,  is  not  a  defense  to 
a  suit  by  the  purchaser  of  the  note  for  value 
and  before  maturity,  although  he  had  full 
knowledge  of  the  terms  of  the  contract  of 
»ale.  Detroit  Sav.  Bank  v.  Towers,  42  Pa. 
Super.  Ct.  246. 

"ITie  words  "for  one  Hinckley  Knijtting 
Machine,  warranted,"  expressed  the  consid- 
eration of  the  note.  Giving  to  the  words 
the  broadest  possible  meaning,  said  the 
court  in  Mabie  v.  Johnson,  8  Hun,  309,  they 
do  not  imply  that  there  has  been  a  broach 
of  the  warranty  by  which  the  maker  has 
sustained  damages.  They  cannot  be  con- 
strued as  notice  to  the  purchaser  of  a  de- 
fense to  the  note  in  the  hands  of  the  payee. 
If  thev  do  it  must  be  because  the  law  will 
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presume  a  breach  wherever  there  is  a  war- 
ranty.   That  would  be  preposterous. 

Knowledge  on  the  part  of  an  indorsee 
that  the  note  was  given  in  a  transaction  in 
which  the  makers  had  bought  from  the  pay- 
ees the  right  to  sell  a  safety  saah  lock 
which  the  payees  guaranteed  would  be  manu- 
factured "as  per  sample"  does  not  affect 
the  character  of  the  indorsee  as  a  bona  fide 
holder  where  there  was  no  evidence  tending 
to  establish  any  breach  of  such  agreement  at 
the  time  he  became  indorsee.  Bank  of 
Sampson  v.  Hatcher,  151  N.  C.  359,  134 
Am.  St.  Rep.  989,  66  N.  E.  308. 

Mere  knowledge  on  the  part  of  an  in- 
dorsee for  value  and  before  maturity  that 
a  guaranty  to  be  performed  by  or  'before 
a  date  two  months  after  the  note  matures 
was  the  consideration  is  not  sufficient  to 
put  him  on  notice  that  the  payee  had  failed 
or  would  fail  to  perform.  Hudson  v.  Best, 
104  Ga.  131,  30  S.  E.  688.  The  court  said 
that  if  the  maker,  when  he  told  the  indorsee 
of  the  guaranty,  had  told  him  at  the  same 
time  that  the  payee  had  failed  to  perform, 
and  that  for  tnis  reason  he  had  a  defense 
to  the  note,  this  might  be  sufficient. 

o.  Future  rent. 

In  Splivallo  v.  Patten,  ^8  Cal.  138,  99 
Am.  Dec.  358,  it  was  held  to  be  no  defense 
to  an  action  upon  a  promissory  note  brought 
by  an  assignee  in  good  faith,  for  value,  be- 
fore maturity;  that  the  original  considera- 
tion for  the  note  was  the  rent  for  one  year 
of  certain  lands  of  which  the  payee  claimed 
to  be  the  owner,  and  of  which  one  of  the 
makers  was  in  possession,  and  that  aft«r 
about  four  months  of  such  term  the  title 
of  the  payee  failed,  by  reason  of  which  a 
partial  failure  of  the  original  consideration 
for  the  note  resulted,  and  that  the  assignee 
had,  at  the  time  of  the  assignment,  full 
knowledge  of  the  consideration  for  which 
the  note  was  given. 

Knowledge  by  the  holder  that  the  note 
was  given  for  future  rent  for  a  hotel  will 
not  defeat  his  right  to  recover  against  the 
maker  because  tne  rented  premises  were 
afterwards  sold  to  satisfy  an  outstanding 
mortgage   and  vendor's  privilege,   thus   de- 
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ment  of  the  final  instalment  upon  the  huild- 
ing,  precludes  the  maker  of  the  instru- 
ment, upon  the  simplest  principles  of 
estoppel,  from  asserting  that  its  only  con- 
sideration was  the  completion  of  the  build- 
ing. The  plaintiff's  own  account  of  the 
matter  is,  in  substance,  that  he  and  the  arch- 
itect met  at  the  latter*s  office;  that  Petry, 
the  contractor,  was  there  also;  that  after 
he  had  signed  the  contract  and  blueprints, 
the  architect  said,  *' About  this  note;"  and 
that  thereupon  the  note  was  passed  to  Dr. 
Flood,  who  signed  it  and  handed  it  back  to 
the  architect,  who  delivered  it  to  the  con- 
tractor. Dr.  Flood  denied  the  statement 
made  by  the  contractor  in  his  testimony 
that  the  latter  said  during  this  conversa- 
tion that  he  might  want  to  borrow  money 


on  the  note  or  to  use  it  for  security.  It 
was  in  evidence  that  Petry  exhibited  the 
contract  to  the  president  of  the  defendant 
bank  before  that  document  was  signed  and 
had  some  conversation  about  wishing  to 
borrow  money  if  he  could  obtain  a  note 
from  Dr.  Flood.  For  the  purposes  of  this 
appeal  we  must,  of  course,  take  the  ver- 
sion of  the  transaction  most  favorable  to 
the  plaintiff.  We  then  have  this  state  of 
facts:  Dr.  Flood  delivered  to  the  contract- 
or at  the  time  of  the  execution  of  the 
contract  a  note  which,  under  the  terms  of 
that  agreement,  he  was  not  required  to 
execute  imtil  after  the  completion  of  the 
building  and  the  payment  of  all  liens;  he 
said  nothing,  but  the  note  contained  the 
declaration  in  terms  that  it  was  negotiable. 


stroying  the  lease,  and  compelling  the  maker 
to  rent  the  property^  from  the  purchaser  at 
the  sale.  Sadaler  v.  White,  14  La.  Ann. 
173.  The  court  said:  ''In  the  present 
case,  there  was  a  valid  consideration  prom- 
ised for  the  obligation,  and  it  could  not  be 
known  with  certainty  that  it  would  fail, 
until  the  hotel  was  sold,  for  the  payee 
could,  up  to  the  sale,  have  satisfied  the 
debt  due  for  the  price  of  the  hotel,  and 
have  satisfied  the  consideration  by  allowing 
defendants  to  occupy  the  same.  The  case 
would  present  a  dififerent  aspect  if  the  al- 
legations of  the  answer  had  been,  not  that 
plaintiff  knew  there  might  be,  but  that  there 
were  equities  between  the  original  parties 
to  the  note,  or  that  he  knew  not  that  the 
consideration  might  never  be  enjoyed,  but 
that  it  could  not  or  would  not  ever  be  real- 
ized." 

Knowledge  by  the  purchaser  from  the  face 
of  the  notes  that  the  consideration  was  rent 
is  not  sufficient  to  charge  him  with  notice 
that  the  consideration  might  fail  by  reason 
of  the  failure  of  the  payee,  who  was  himself 
a  lessee,  the  maker  being  a  sublessee,  to  pay 
his  rent,  and  thus  require  the  maker  to  pay 
rent  to  the  owners  if  they  should  elect  to 
recognize  him  as  their  tenant.  Simmons  v. 
Council,  5  Ga.  App.  386,  63  S.  £.  238. 

The  recital  ia  a  note  that  it  was  given 
for  future  rent  does  not  charge  a  purchaser 
with  notice  of  a  possible  eviction  under  a 
foreclosure  sale,  where  he  had  no  notice 
prior  to  his  purchase  of  the  pendency  of 
the  foreclosure  suit.  Adoue  v.  Tankersley, 
—  Tex.  Civ.  App.  — ,  28  S.  W.  346. 

The  knowledge  on  the  part  of  a  pur- 
chaser, derived  from  the  face  of  the  note, 
that  it  was  given  for  future  rent  for  a 
term  which  would  not  expire  until  after  the 
note  would  mature,  does  not  charge  him 
with  notice  of  a  possible  failure  of  consid- 
eration by  the  foreclosure  of  a  vendor's 
lien  on  the  premises,  which  might  require 
the  maker  to  attorn  to  the  purchaser  at 
the  foreclosure  sale.  Buchanan  v.  Wren, 
10  Tex.  Civ.  App.  560,  30  S.  W.  1077. 

d.  Failure  of  payee's  title. 

The  breach  of  a  bond  to  give  a  deed  free 
from  all  liens  and  encumbrances,  which 
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forms  the  consideration  of  a  promissory 
note,  is  not  a  defense  in  whole  or  in  part 
against  an  indorsee  who  took  the  note  for 
value  before  maturity,  altiiough  he  knew 
the  nature  of  the  consideration,  where  the 
breach  occurred  subsequent  to  the  transfer, 
and  he  could  at  the  time  have  had  no  knowl- 
edge of  it.  United  States  Nat.  Bank  v. 
Floss,  38  Or.  68,  84  Am.  St  Rep.  752,  62 
Pac.  751. 

The  failure  of  the  pavee  in  a  note  given 
for  the  purchase  of  a  share  in  his  in^rest 
in  a  Mexican  land  grant,  to  perform  the 
condition  upon  which  he  was  to  be  entitled 
to  such  interest,  only  amounts  to  a  failure 
of  consideration,  and  cannot  affect  the  pre- 
viously acquired  rights  of  an  indorsee  who 
knew  the  nature  of  the  consideration.  Al- 
derson  v.  Cheatham,  10  Yerg.  304. 

Knowledge  by  an  assignee  in  due  course 
of  a  negotiable  note  that  it  was  given  for 
the  purchase  price  of  a  specified  quantity 
of  land,  at  a  specified  price  per  acre,  is  not 
notice  to  him  that  the  payee's  title  to  the 
property  will  fail,  or  that  there  is  a  short- 
age in  quantity.  Dollar  Sav.  &  T.  Co.  v. 
Crawford,  69  W.  Va.  109,  33  L.R.A.(N.S.) 
587,  70  S.  E.  1089. 

The  recital  in  a  note  that  it  is  given  for 
part  of  the  purchase  price  of  certain  de- 
scribed real  property,  though  fully  notify- 
ing the  assignee  or  purchaser  of  the  true 
consideration,  is  not  of  itself  sufficient  to 
advise  him  that  there  ivas  or  would  neces- 
sarily be  a  failure  of  the  consideration,  but 
it  is  evidence  in  connection  with  other  evi- 
dence to  be  considered  by  the  jury  on  the 
question  of  notice.  Henneberry  v.  Morse, 
56  111.  394. 

Knowledge  that  the  notes  were  given  for 
land,  and  that  there  was  a  lien  on  such  Isnd 
for  unpaid  purchase  money,  and  that  there 
might  thereafter  occur  a  partial  failure  of 
consideration  by  an  enforcement  of  the  lien, 
does  not  render  the  purchaser  subject  to  all 
the  equities  that  may  thereafter  arise  be- 
tween the  original  parties.  Merchants'  k 
P.  Bank  v.  Penland,  101  Tenn.  445,  47  S. 
W.  693.  In  this  case  the  purchaser  was 
evicted,  and  his  grantor  becajne  insolvent^ 
but  both  after  the  transfer. 

So  far  as  Howard  r.  Kimball,  65  K.  CL 
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Assuming  thai  the  |»re8ident  of  the  defend- 
ant bank  knew  all  of  these  facts,  the  note 
would  simply  appear  to  him  as  an  adyance 
payment  on  an  executory  contract.  If  Dr. 
Flood  had  said  to  Petry,  *'Take  this  note, 
and,  if  you  like,  negotiate  it,"  the  hank, 
knowing  that  fact,  would  have  been  justi- 
fied in  accepting  it  for  a  valuable  consider- 
ation before  maturity  and  before  breach  of 
the  executory  contract.  But  he  did  say 
substantially  the  same  thing  more  em- 
phatically than  by  word  of  mouth.  He 
wrote  it.  It  was  to  that  extent  a  waiver 
of  the  terms  of  the  building  contract,  and 
was  a  payment  before  performance,  upon 
an  executory  agreement.  There  is  no  plead- 
ing nor  assertion  that  Petry  could  not  or 
did  not  intend  to  perform,  and  that  the  offi- 


cers of  the  bank  knew  of  his  incapacity. 
On  the  contrary,  it  appears  without  contra- 
diction that  Petry  did  undertake  and  did 
partially  execute  the  work  on  the  buUding. 
The  bank  was  therefore  &  bona  fide  holder 
of  the  note  for  value. 

It  has  long  been  the  law  in  CaJifomia 
that  a  failure  of  consideration  in  whole 
or  in  part  after  a  bona  fide  assignment  of  a 
promissory  note  is  no  defense  to  a  suit  by 
the  assignee  against  the  maker,  notwith- 
standing the  former's  full  knowledge  of 
the  original  consideration  for  which  the  note 
was  given.  In  the  case  of  Splivallo  v.  Pat- 
ten, 38  Cal.  139,  99  Am.  Dec.  358,  the  orig- 
inal consideration  for  the  note  in  suit,  ac- 
cording to  the  complaint,  was  the  rent  of 
certain  premises  for  one  year.     Before  the 


175,  6  Am.  Rep.  739,  is  authority  for  the 
doctrine  that  promissory  notes  expressing  on 
their  face  that  they  are  given  for  the  pur- 
chase price  of  a  specified  tract  of  land 
charge  a  purchaser  of  the  notes,  who  knew 
that  the  vendor  of  the  land  had  siven  a 
bond  to  make  title,  with  notice  that  the 
notes  cannot  be  collected  unless  a  good  title 
he  made,  it  is,  as  is  shown  in  subd.  II, 
supra,  of  this  note,  discredited  even  in  the 
court  which  decided  it.  But  as  the  facts 
in  that  case  show  that  the  purchaser  had 
positive  notice  of  a  delect  in  the  vendee's 
title  before  he  purchased  the  notes,  and  had 
taken  a  deed  for  the  land  in  trust  to  make 
title  on  payment  of  the  purchase  money, 
thereby  taking  upon  himself  the  relation  of 
vendor  toward  the  maker,  the  court  was 
doubtless  correct  in  holding  that  he  could 
not  enforce  the  notes  afl  against  the  maker. 

A  purchaser  of  a  note  knowing  that  it 
was  given  by  the  maker  as  the  last  payment 
for  land  purchased  by  him  from  the  payee, 
that  the  latter  had  entered  into  a  written 
contriust  to  execute  a  deed  to  the  maker 
upon  the  payment  of  such  note,  that  the 
payee  was  a  married  man  at  the  time  of 
making  such  contract  to  convey,  and  that 
his  wife  had  not  joined  him  in  such  con- 
tract and  was  then  living;,  is  charged  with 
knowledge  of  the  legal  right  of  the  maker 
to  insist  upon  a  complete  conveyance  by  the 
grantor  and  the  wife,  or  to  accept  the  deed 
of  the  grantor  alone,  and  retain  so  much  of 
the  purchase  money  as  shall  be  equivalent 
to  his  wife's  interest.  This  right  of  the 
maker  and  vendee  was  an  equity  which  at- 
tached itself  to  the  note  in  the  hands  of  the 
payee  that  could  be  made  available  in  an 
action  on  the  note  by  him.  The  indorsee 
of  the  note,  with  full  knowledge  of  the 
facts  out  of  which  this  equity  arises,  can 
occupy  no  better  position  than  the  payee. 
Zebley  v.  Sears,  38  Iowa,  507. 

One  who  purchases  for  value  from  a  ven- 
dor the  obligation  of  his  vendee,  and  obtains 
the  tatter's  promissory  note,  payable  to 
himself,  as  evidence  of  such  obligation,  with 
full  knowledge  that  it  represents  the  final 
payment  on  uie  purchase  price  of  land  which 
ne  knows  the  vendor  has  conveyed  with 
covenants  of  warranty  and  against  encum- 
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brances,  that  he  knows  were  broken  when 
made,  takes  the  note  subject  to  the  right  of 
the  maker  to  reduce  the  amount  of  recovery 
thereon  by  the  amount  of  the  damages  sus- 
tained by  reason  of  the  partial  fauiu'e  of 
consideration,  brought  about  by  the  defects 
in  the  title.  Williams  v.  Neely,  69  L.R.A« 
232,  67  C.  C.  A.  171,  134  Fed.  1. 

The  fact  that  the  indorsee  of  a  note  given 
for  the  purchase  price  of  land  paid  nothing 
for  the  note,  holaing  it  for  collection  only, 
is  sufficient  to  account  for  the  ruling  in 
Bronson  v.  Silverman,  77  Pa.  94,  that  a 
breach  of  the  agreement  of  the  payee  to 
make,  execute,  and  deliver  to  the  maker  a 
written  contract  as  his  title  thereto  was  a 
good  defense  against  the  indorsee,  who  took 
the  note  with  full  knowledge  of  the  con- 
sideration and  the  circumstances  under 
which  it  waa  given. 

In  Anthony  v.  Slonaker,  18  Ind.  273,  it 
appeared  that  the  maker  of  the  note  had 
successfully  defeated  a  suit  by  the  indorsee 
on  the  ground  that  the  note  was  given  in 
part  consideration  for  a  piece  of  land,  and 
that  the  paye^  had  neitner  conveyed  nor 
offered  to  convey  the  land  according  to  the 
terms  of  his  agreement,  whereupon  the  in- 
dorsee sued  his  immediate  indorser.  The 
latter  contended  that  it  was  the  duty  of  the 
indorsee,  knowing  the  consideration  for 
which  the  note  was  g^ven,  to  see  that  the 
payee  made  or  offered  to  make  a  conveyance 
of  the  land;  but  the  court  said  that  this 
was  a  matter  about  which  the  indorsee  was 
under  no  obligation  to  trouble  himself ;  that 
he  had  a  right  to  sue  the  maker  on  the  note, 
and  if  a  legal  defense  was  successfully  set 
up,  his  right  of  action  against  his  indorser 
was  perfect. 

e.  Insurance  caaes. 

A  breach  of  an  agreement  on  the  part  of 
the  payees  forming  part  of  the  consideration 
for  a  promissory  note,  that  they  should 
procure  an  insurance  for  the  amount  of  the 
note  on  the  adventure  or  charter  of  a  cer- 
tain brig  belonging  to  the  maker,  for  his 
benefit,  and,  in  case  the  vessel  should  bCi 
lost,  should  collect  the  amount  due  on  the 
policy  for  the  maker's  benefit  and  payment 
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expiration  of  the  term  the  landlord's  title 
failed.  Defendant  alleged  that  the  assignee 
of  the  note,  having  full  knowledge  of  the 
consideration  for  it,  was  in  the  same  posi- 
tion as  the  landlord  would  have  been  if  he 
had  not  indorsed  and  delivered  the  note  to 
the  plaintiff.  This  court  sustained  a  judg- 
ment entered  after  a  demurrer  to  the  an- 
swer had  been  sustained.  The  same  rule 
is  stated  in  7  Cyc.  at  page  947,  and  Spli- 
vallo  y.  Patten,  supra,  is  cited  in  support 
thereof. 

In  Davis  v.  McCready,  17  N.  Y.  232,  72 
Am.  Dec.  461,  it  is  held  that  the  breach  of 
an  executory  contract  which  formed  the 
consideration  for  the  acceptance  of  a  bill  of 
exchange  is  not  a  defense  against  indorsees 
who  took  the  bill  for  value  with  notice  of 


the  contract,  but  without  notice  of  its 
breach.  In  that  case  Judge  Denio,  deliver- 
ing the  opinion  of  the  court,  said:  **lf  one 
will  issue  his  negotiable  paper  and  send 
it  into  the  world,  in  consideration  of  an 
engagement  of  the  party  with  whom  he 
deals  to  do  some  act  for  his  benefit  in  fu- 
ture, he  declares  in  effect  that  he  will  pay 
the  note  or  bill  according  to  its  terms  to 
anyone  who  shall  become  the  holder  for 
value  in  the  course  of  business,  and  rely  for 
his  own  indemnity  upon  the  promise  he  has 
received  as  the  consideration  for  issuing  it." 
See  also  Patten  v.  Gleason,  106  Mass.  439; 
Rublee  v.  Davis,  33  Neb.  781,  29  Am.  St. 
Rep.  509,  51  N.  W.  135;  Alderson  v.  Cheat- 
ham, 10  Yerg.  304. 
The  rule  announced  above  has   been  de- 


of  the  note,  or  should  assign  the  policy  to 
the  maker,  is  no  defense  to  an  action  against 
the  maker,  brought  by  an  indorsee  for  value 
and  before  maturity,  who  knew  of  the  exist- 
ence of  the  agreement.  Patten  v.  Gleason, 
106  Mass.  439.  "If  the  payees  had  brought 
an  action  upon  this  agreement  against  the 
defendant,  the  facts  alleged,"  said  the  court, 
''might  have  constituted  a  defense  pro 
tanto.  But  the  plaintiffs  in  this  action  be- 
ing indorsees  of  a  negotiable  note  given  for 
good  consideration,  and  negotiable  before 
any  valid  defense  existed,  and  before  ite 
maturity,  hold  it  by  an  independent  title  not 
subject  to  equities  that  might  arise  subse- 
quently. It  is  not  alleged  that  they  be- 
came liable  for  the  performance  of  the  con- 
tract of  the  Lewisohn  Company  [the 
payees] ;  and  certainly  they  are  not  subject 
to  an  oral  agreement  varying  the  terms  of 
the  note." 

The  indorsee  of  a  negotiable  note,  pur- 
chasing it  for  value  before  maturity,  may 
recover  in  an  action  against  the  maker, 
though,  when  taking  the  note,  he  knew  that 
it  was  given  in  payment  of  a  premium  of  a 
policy  of  marine  insurance  which  contained 
a  stipulation  that,  in  case  of  loss,  the  note 
was  not  to  be  paid,  but  ite  amount  was  te 
be  deducted  from  the  amount  of  the  loss, 
and  although  before  maturity  such  contin- 
gency actually  occurred.  Adams  v.  Smith, 
35  Me.  324. 

Where  one  makes  a  written  application 
for  a  policy  of  life  insurance,  and  executes 
a  promissory  note,  the  proceeds  of  which 
are  to  be  used  to  pay  the  first  premium, 
and  the  purchaser  of  the  note  takes  it  with 
notice  that  the  policy  has  not  at  that  time 
been  issued,  such  purchaser,  though  he  pur- 
chases the  note  for  value  and  before  matur- 
ity, incurs  the  risk  of  a  possible  failure  of 
the  insurance  company  to  deliver  to  the 
maker  such  a  policy  as  is  described  in  the 
application.  Shedden  v.  Heard,  110  Ga. 
461,  35  S.  E.  707.  Same  case  on  second 
writ  of  error,  113  Ga.  162,  38  S.  E.  387. 
"It  was  contended  by  counsel  for  plaintiff," 
said  the  court  in  the  decision  on  the  first 
writ  of  error,  "that  the  fact  plaintiff  knew, 
when  this  note  was  purchased,  for  what  con- 
sideration it  was  given,  cannot  be  considered 
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as  charging  him  with  any  notice  of  a  failure 
of  that  consideration.     This  is  unquestion- 
ably  true   as  a  general   principle  of   law; 
but  we  do  not  think  it  is  applicable  to  this 
case.     It  appears  from  the  record  that  the 
plaintiff,  when  he  purchased  this  note,  not 
only   knew   of   its   consideration,   but  also 
knew  that  at  that  time  the  policy  applied 
for,  and  for  which  the  note  was  given,  had 
not  been  delivered  to  the  maker;   for  the 
plaintiff   himself   forwarded   the   money   to 
the  company  in  order  to  get  that  policy. 
We  think,  therefore,  with  a  knowledge  of 
these  facte,  the  plaintiff,  when  he  purchased 
the  note,  manifestly  incurred   the   risk  of 
the  defendant's  not*receiving  the  policy  for 
which  he  applied;  and  if  the  company  had 
not  sent  to  the  applicant  such  a  policy,  but 
one  entirely  different,  tlie  plaintiff  in  this 
case  could  not  have  pleaded  that  he  was  an 
innocent    holder    as    against    this    defense. 
For    instance,    if    one    should    purchase    a 
negotiable  note  before  maturity,  for  value, 
and  at  the  time  of  the  purchase  knew  not 
only  ite  consideration,  but  further  knew  the 
fact  that  the  article  or  thing  of  value,  for 
which  the  note  vtba  given,  hsul  not  been  de- 
livered  to  the  maker,    such    a    purchaser 
would  necessarily  incur  the  risk  of  a  failure 
of  consideration  of  the  note  by  a  possible 
nondelivery  of  the  thing  purchased.    While 
the  answer  in  this  case  does  not  specifically 
say  that  the  plaintiff  bought  this  note  when 
he  knew  the  policy  had  not  been  delivered, 
and  probably  was  open  to  special  demurrer 
on  this  ground,  yet  the  answer  does  con- 
tain allegations  from  which  such  knowle^ 
might  be  inferred  on  the  part  of  the  gen- 
eral agent  of  the  company;  and  we  there- 
fore  cannot   say   that   the   court   erred  in 
overruling  the  general  demurrer.  This  knowl- 
edge, however,  upon  the  part  of  the  plain- 
tiff,   was    uncontradicted.      It    clearly   ap- 
peared from  the  testimony,  and  had  there 
been  a  special  demurrer,  it  could  have  been 
readily  met  by  amendment." 

Knowledge  by  a  bank  cashier  that  a  note 
indorsed  te  the  bank  by  a  life  insurance 
solicitor  was  given  for  the  first  premium  on 
a  proposed  policy,  and  was  to  be  returned 
to  the  maker  should  his  application  be  re- 
jected, charges  the  bank  witn  knowledge  of 
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clared  to  be  the  true  one  in  cases  where 
the  holder  of  the  note  knew  of  the  contract, 
but  not  of  the  breach  thereof,  at  the  time 
of  taking  title  to  the  negotiable  paper.  It 
is,  of  course,  equally  applicable  where  a 
person  has  acquired  a  note  in  good  faith, 
for  value,  before  maturity,  knowing  that 
the  consideration  was  an  executory  agree- 
ment on  the  part  of  the  payee  which  might 
be  broken,  and  which  was  in  fact  violated 
after  the  transfer  of  the  note.  In  Kinkel 
V.  Harper,  7  Colo.  App.  53,  42  Pac.  176, 
the  court  said:  "Whenever  a  bill  or  note  is 
disposed  of  for  a  valuable  consideration, 
the  holder  is  not  bound  to  inquire  whether 
the  indorser  has  performed  or  will  be  able 
to  perform  the  agreement  into  which  he 
has  entered,  so  long  as  there  is  nothing  sus- 


picious or  out  of  the  usual  course  of  busi- 
ness in  the  circumstances  attending  its  is- 
sue. Miller  v.  Ottaway,  81  Mich.  196,  8 
LJRJL.  428,  21  Am.  St.  Rep.  513,  45  N.  W. 
665;  Adams  v.  Smith,  35  Me.  324;  Patten 
V.  Gleason,  106  Mass.  439;  State  Nat.  Bank 
v.  Cason,  39  La.  Ann.  865,  2  So.  881;  Davis 
v.  McCready,  17  N.  Y.  230,  72  Am.  Dec.  461 ; 
Craig  V.  Sibbett,  16  Pa.  238;  Bond  v.  Wiltse, 
12  Wis.  611."  A  very  instructive  case  is 
Siegel  V.  Chicago  Trust  &  Sav.  Bank,  131 
111.  570,  7  L.R.A.  537,  19  Am.  St.  Rep.  51,  23 
N.  E.  417.  The  note  which  was  discussed 
in  that  case  expressed  as  the  consideration 
the  privilege  of  placing  advertising  signs 
in  certain  cars  for  a  definite  period.  The 
consideration  wholly  failed  after  the  trans- 
fer of  the  note   to  defendant.     That   was 


the  defective  title,  and  a  breach  of  faith, 
and  fraud  of  the  payee  in  negotiating  the 
note,  and  the  bank  was  therefore  not  a  bona 
fide  holder,  and  could  not  enforce  the  note 
against  the  maker,  where  he  failed  to  pass 
the  medical  examination,  and  the  insurance 
policy  was  for  that  reason  not  issued.  Citi- 
zen's'State  Bank  v.  Garceau,  22  N.  D.  576, 
134  N.  W.  882. 


/.  Bohemian  oat8  and  similar  cases. 

Tliere  is  nothing  in  the  Bohemian  oats. 
Red  Lyon  wheat,  and  other  similar  cases 
which  militates  against  the  doctrine  of  the 
forofroing  decisions.  They  are  readily  ex- 
plainable either  on  the  theory  that,  the 
transaction  being  so  blatant  a  fraud,  knowl- 
edge of  the  nature  of  the  consideration 
cliargod  the  purchaser  with  knowledge  that 
it  woOld  fail,  or  that,  the  whole  transaction 
l>eing  against  public  policy,  and  the  pur- 
chaser having  knowledge  thereof,  he  could 
not  enforce  the  notes. 

Tlie  latter  explanation  is  the  one  adopted 
in  Hakes  v.  Thaver,  165  Mich.  476,  131  N. 
W.  174,  where  the  court  says  that  the  Bo- 
hemian oats  cases  have  no  application  to 
the  question  under  consideration,  because 
'•knowledge  of  those  contracts  or  bonds  was 
knowledge  of  fraud,  and  of  contracts  made 
in  violation  of  law,  and  against  public  pol- 
icy." This  is  also  the  opinion  of  Sherwood, 
Ch.  J.,  in  Sutton  v.  Beckwith,  08  Mich.  303, 
13  Am.  St.  Rep.  344,  36  N.  W.  79,  where, 
in  a  special  concurring-  o})inion,  he  says: 
**The  contract  under  consitk'nition  was  a 
gross  fraud  from  .  .  .  beginnins;  to  .  .  . 
end,  and,  on  the  part  of  the  parties  procur- 
ing it,  was  even  worse, — it  was  criminal  in 
character, — and  furnishes  no  case  for  the 
application  of  the  just  and  equitable  prin- 
ciples underlying  and  controlling  commer- 
cial law,  and  to  attempt  to  apply  them  to 
a  case  like  this  is  a  perversion  of  the  doc- 
trine; and  an  appeal  to  the  adjudicated 
cases  establishing  this  doctrine  is  only  giv- 
ing colorable  dignity  to  one  of  the  worst 
swindles  perpetrated  upon  the  present  gen- 
eration, and  should  be  treated  by  all  courts 
as  such.  The  transaction  is  one  wherein 
46  L.R.A.(N.S.) 


the  intention  to  cheat  and  defraud  is  ap- 
parent to  all  upon  the  face  of  the  contract 
sought  to  be  enforced,  except  to  the  ignor- 
ant and  unsuspecting,  and,  in  my  judgment, 
is  against  public  policy  and  void.  If  there 
were  any  doubt  upon  this  subject,  the  recent 
legislation  in  this  state,  making  the  tran- 
saction a  felony,  should  be  regarded  as  con- 
clusive. Certain  it  is  that  no  person  own- 
ing and  holding  or  having  knowledge  of  the 
entire  contract  can  be  considered  as  a  bona 
fide  holder  of  the  paper,  and  it  is  question- 
able whether  a  holder  of  any  part  of  the 
contract  should  be  so  regarded." 

There  is  no  claim,  said  the  court  in  Mer- 
rill V.  Hole,  85  Iowa,  66,  52  N.  W.  4,— a 
Bohemian  oats  case, — that  mere  notice  by 
the  holder  that  the  consideration  for  the 
note  was  the  sale  of  oats  and  a  bond  to  sell 
the  maker's  crop  on  commission  would  be 
notice  of  want  or  failure  of  consideration, 
but  the  claim  is  that  notice  of  this  kind  of 
sale  and  bond  would  be,  because  of  their 
being  illegal  and  void.  The  court  held  that 
if  the  holder's  agent  knew  of  newspaper 
notices  giving  the  details  of  Bohemian  oats 
transactions,  and  knew  that  the  note  in 
question  was  given  in  such  a  transaction, 
and  made  no  inquiry,  he  would  be  a  pur- 
chaser in  bad  faith. 

Sutton  V.  Beckwith,  68  Mich.  303,  13  Am. 
St.  Rep.  344,  36  N.  W.  79,  is  typical  of  this 
class  of  cases.  Here  knowledge  by  the  pur- 
chaser of  a  note  that  it  was  given  for  Bo- 
hemian oats  at  $10  a  bushel,  and  upon  the 
consideration  set  forth  in  a  contempora- 
neous agreement  to  sell  for  the  makers  80 
bushels  of  oats  at  that  price  before  calling 
for  payment  of  the  note,  was  held  to  defeat 
the  right  of  the  purchaser  to  enforce  the 
note  against  the  maker,  although  there  had 
been  no  breach  of  the  agreement  at  the  time 
of  the  purchase  of  the  note.  Tlie  court  said: 
"It  is  evident  that  the  consideration  of  the 
note  in  suit  ws.s  not  the  40  bushels  of  oats 
at  $10  per  bushel,  but  the  agreement  or 
bond  executed  and  delivered  at  the  same 
time  as  the  note.  The  transaction  as  a 
whole  appealed  to  the  cupidity  of  the  maker. 
He  was  to  receive  $800  for  80  bushels  of 
oats  before  he  was  to  pay  $400  for  the  40 
bushels  delivered  to  him.     This  agreement 


8d« 


KENTUCKY  COURT  OF  APPEALS. 


Jum, 


or  croiaing,  at  which  a  signboard  h  re- 
quired to  be  maintained,  and  such  bell  shall 
be  rung  or  whistle  sounded  continuously  or 
alternately  until  the  engine  has  reached 
such  highway  crossing." 
The  question  is:  Has  a  railroad  company 


relieved  itself  of  the  negligence  imputed  to 
it  by  §809,  where  cattle  are  killed  by  iti 
engine  or  cars  at  a  highway  grade  cross- 
ing, until  it  has  shown  that  it  gave  the 
signals  for  the  crossing  as  provided  in 
§  786  ?      On    this    question    there    has   been 


Co.  V.  Mallard,  —  Tex.  Civ.  App.  — ,  127 
8.  W.  1117.  And  in  Neely  t.  Charlotte, 
C.  &  A.  R.  Co.  33  S.  C.  136,  11  8.  E.  636, 
it  was  held  that  statutes  requiring  the 
giving  of  crossing  signals,  and  malcing  the 
railroad  company  liable  in  person  or  prop- 
erty for  injury  by  collision  at  a  crossing 
where  such  signaU  are  not  given,  applied 
only  to  persons  and  animals  at  the  cross- 
ing for  the  purpose  of  crossing,  and  did 
not  apply  to  animals  near  by,  but  not 
using  it  to  cross  from  one  side  to  the 
other.  And  in  Fowles  v.  Seaboard  Air 
Line  R.  Co.  73  8.  C.  306,  53  8.  £.  534, 
following  Neely  v.  Charlotte,  C.  k  A.  R. 
Co.  supra,  it  was  held  that  there  was  no 
duty  to  give  statutory  crossing  signals  for 
the  benefit  of  a  dog  hunting  near  a  cross- 
ing, but  not  in  an  attitude  of  one  intending 
to  cross. 

And  in  the  following  case  it  was  held  that 
evidence  of  failure  to  comply  with  statu- 
tory requirements  as  to  crossing  signals 
.was  not  of  itself  sufficient  to  sustain  a 
recovery  for  the  killing  of  an  animal  at 
another  point  than  at  a  crossing:  Mis- 
souri, K,  &  T.  R.  Co.  V.  Parker,  —  Tex. 
Civ.  App.  — ,  37  8.  W.  973,  on  subsequent 
appeal  46  8.  W.  280. 

But  it  has  been  held  that  while  the 
giving  of  statutory  signals  is  primarily  for 
persons  and  things  at  the  crossings,  a  fail- 
ure to  give  such  signal  might  be  consid- 
ered by  the  jury  in  determining  the  ques- 
tion of  the  company's  n^ligence  where 
such  failure  contributed  to  the  killing  of 
an  animal  beyond  the  crossing,  but  that 
the  failure  alone  was  not  negligence  per 
ae  as  to  such  an  animal.  Western  &  A. 
R.  Co.  V.  Jones,  65  Ga.  631,  wherein  the 
court  said  that  "signal  posts  and  the 
sounding  of  the  alarm  whistle,  it  is  true, 
are  intended  to  protect  life  and  property 
at  public  crossings.  .  .  .  The  absence 
of  tne  signal  post,  the  failure  to  give  the 
usual  warning  upon  approaching  the  cross- 
ing, as  well  as  the  neglect  of  having  his 
train  under  control  at  a  point  where  the 
law  declares  it  his  duty  to  do  so,  may  well 
be  considered  by  the  jurv  in  determining 
upon  the  (question  of  negligence  in  killing 
the  horse  just  at  the  place  where  he  was 
killed;'*  Georgia  R.  k  Bkg.  Co.  v.  Clary,  103 
Ga.  639,  30  S.  E.  433;  Miller  v.  Chicago 
&  N.  W.  R.  Co.  21  8.  D.  242,  111  N.  W. 
553;  Houston  &  T.  C.  R.  Co.  v.  Kincheloe, 
66  Tex.  Civ.  App.  123,  119  8.  W.  906; 
Texas  C.  R.  Co.  v.  Mallard,  —  Tex.  Civ. 
App.  —,  127  8.  W.  1117.  And  the  same 
rule  has  been  held  to  apply  where  the  ani- 
mal was  killed  or  injured  before  the  cross- 
ing was  reached.  Port  Royal  A  W.  C.  R. 
Co.  v.  Phinizy,  83  Ga.  192,  9  S.  E.  609; 
Willingham  v.  Macon  A  B.  R.  Co.  113  Ga. 
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374,  38  8.  £.  843;  Mankey  v.  Chicago, 
M.  &  8t.  P.  R.  Co.  14  8.  D.  468,  85  N.  W. 
1013.  And  in  Toledo,  W.  &  W.  R.  Ca  v. 
Furgusson,  42  111.  449,  it  was  said  that 
the  animal  need  not  be  on  the  actual  in- 
tersection of  the  railway  and  the  highway 
in  order  for  the  owner  to  claim  the  benefit 
of  the  statute  requiring  crossing  signals. 

And  in  some  cases  the  courts  seem  to 
have  regarded  the  failure  to  sound  the  stat- 
utory signals  as  n^ligence  per  se,  where 
the  animal  was  killed  or  injured  at  a 
place  where  it  was  the  duty  of  the  ccm- 
pany's  servants  to  sound  crossing  signals, 
as  where  the  injury  was  inflicted  before 
reaching  the  crossing,  but  within  the  dis- 
tance therefrom  within  which  it  was  the 
duty*  to  sotmd  warnings.  Toledo,  P.  k  W. 
R.  Co.  V.  Foster,  43  111.  415,  holding  also 
that  such  failure  was  not  negligence  per 
86  BB  to  animals  injured  beyond  the  cross- 
ing. 

But  it  has  been  held  that,  in  case  ani- 
mals were  injured  beyond  the  crossing, 
the  failure  to  give  the  statutory  signal 
must  have  contributed  to  the  injury,  in 
order  to  hold  the  company  responsible. 
Georgia  R.  &  Bkg.  Co.  v.  Partes,  107  Ga. 
789,  33  8.  E.  668;  Illinois  C.  R.  Co.  t. 
Phelps,  29  111.  447.  And  see  Chicago  & 
A.  R.  Co.  V.  Henderson,  63  111.  494,  wherein 
the  company  was  held  liable  for  the  kill- 
ing of  an  animal  beyond  a  crossing  for 
which  no  statutory  signals  had  been  gives, 
and  in  which  the  court  said  that,  ha^d  the 
signals  been  given,  the  accident  probably 
would  not  have  happened.  And  see  the 
following  cases,  wherein  it  was  held  that 
the  railroad  company  was  not  liable  for 
injuries  to  animals  at  a  place  other  than 
a  crossing,  for  which  the  statutory  sig- 
nals had  not  been  given,  and  in  which  the 
decision  was  probably  upon  the  ground 
that  the  failure  to  signal  did  not  con- 
tribute to  the  injury:  Georgia  R.  k  Bkg. 
Co.  V.  Burke,  93  Ga.  319,  20  8.  £.  318; 
Southern  R.  Co.  t.  New,  105  Ga.  481,  30 
S.  E.  665. 

In  Newport  News  k  M.  Valley  Co.  v. 
Curry,  15  Ky.  L.  Rep.  750,  where  stock 
was  killed  near  a  crossing,  it  was  held 
that  evidence  as  to  the  failure  to  sound  the 
whistle  was  competent  solely  for  the  pur- 
pose of  showing  that  the  engineer  was  not 
keeping  the  proper  lookout. 

It  has  been  held,  however,  that  evidence 
of  the  failure  to  blow  the  whistle  for  the 
crossing  is  admissible  in  an  action  to  re- 
cover for  stock  injured  at  a  place  other 
than  a  public  crossing,  as  part  of  the  res 
geetcBf  although  such  failure  was  not  the 
proximate  cause  of  the  injury.  8outheni 
R.  Co.  V.  Pope,  129  Ga.  842,  60  S.  E.  167. 
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but  one  opinion  by  this  court,  which  we 
have  found,  and  that  a  very  short  one  which 
does  not  give  the  facts  of  that  case;  but  it 
seems  to  assume  that,  where  the  company 
sought  to  overcome  the  prima  facie  case 
against  it,  it  must  show  that  the  signals 
for  the  crossing  were  given  as  required  by 
the  section  quoted.  Mobile  &  O.  R.  Go. 
V.  Roper,  22  Ky.  L.  Rep.  666,  58  S.  W.  518. 

Whether  the  signals  required  by  §  786 
are  alone  for  the  benefit  of  persons  about 
to  cross  the  tracks  on  highways,  or  whether 
they  are  also  intended  to  warn  or  frighten 
animals  unaccompanied  by  persons,  has  not, 
so  far  as  we  are  aware,  been  determined 
by  this  court,  except  in  the  case  referred 
to.  Elliott  on  Railroads,  vol.  3,  §1206, 
takes  this  view  of  it,  to  wit:  "In  nearly 
all,  if  not  quite  all,  of  the  states,  statutes 
are  in  force  requiring  railway  companies  at 
certain  distances  from  crossings  to  sound 
the  whistle  of  the  locomotive  and  to  ring 
the  bell.  The  obvious  purpose  of  such  signals 
is  to  give  notice  of  the  approach  of  trains. 
Such  signals,  it  seems,  are  not  required 
alone  for  the  betaefit  of  persons  about  to 
cross  the  track,  but  are  also  required  to  warn 
and  frighten  animals  away  from  the  track. 
Where  animals  are  injured  on  the  track  of 
a  railway  company,  proof  of  the  omission  to 
give  statutory  signals  may  be  evidence  of 
negligence.  The  failure  to  give  such  sig- 
nals is  not  actionable  negligence,  per  ae,  but 
there  are  authorities  which  hold  that  proof 
of  an  injury  to  the  animal  sjid  proof 
of  a  failure  to  give  statutory  signals  make 
a  prima  facie  case  for  the  plaintiff." 

The  case  of  Hohl  v.  Chicago,  M.  ft  St.  P. 
R,  Go.  61  Minn.  321,  52  Am.  St.  Rep.  598, 
63  N.  W.  742,  was  where  a  colt  was  killed 
at  a  highway  crossing  at  night,  and  the 
question  we  are  here  dealing  with  arose  in 
that  case,  and  the  court  said:  ''It  was  the 
duty  of  the  engineer  in  charge  of  the  loco- 
motive in  this  case  to  give  the  signals  at 
the  crossing  or  cause  them  to  be  given.  A 
failure  to  do  so  is  a  misdemeanor.  Gen. 
SUt.  1894,  §6637.  It  is  not  the  province 
of  the  court  to  ingraft  upon  this  statute 
any  limitations  ont  necessarily  implied  from 
the  language  used,  and,  inasmuch  as  the 
giving  of  such  signals  has  a  tendency  in 
some  cases  to  frighten  animals  from  the  rail- 
way track,  we  must  presume  that  this  was 
one  of  the  results  intended  to  be  secured 
by  the  enactment  of  the  law ;  hence  an  omis* 
Bion  to  comply  with  the  statute  in  thia^ 
case  was  evidence  of  negligence  on  the  part 
of  the  defendant,  but  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not 
was  a  question  for  the  jury.  Palmer  v. 
St.  Paul  A  D.  R.  Co.  38  Minn.  415,  38  N.  W. 
100." 

In  Missouri  they  have  a  statute  very 
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similar  to  our  own,  requiring  the  giving  of 
signals  upon  the  approach  of  trains  to  high- 
way crossings,  and  in  the  case  of  Owens 
V.  Hannibal  &  St.  J.  R.  Go.  58  Mo.  386,  it 
was  held  that  that  statute  was  intended  for 
the  protection  of  stock  as  well  as  for  per- 
sons. 

There  is  nothing  in  the  language  of  §  780 
from  which  it  might  be  inferred  that  its 
requirements  were  intended  only  for  the 
protection  of  human  beings;  it  is  suffi- 
ciently broad  to  hold  the  company  negli- 
gent for  a  failure  to  observe  its  provisions 
whether  men  or  stock  may  be  killed  or  in- 
jured at  a  grade  crossing  if  its  provisions 
are  violated. 

The  burden  being  on  the  company  to 
overcome  the  presumption  of  negligence, 
and  it  having  failed  to  show  a  compliance 
with  the  provisions  of  §  786,  that  presump- 
tion was  not  overcome. 

The  judgment  is  reversed  for  a  new  trial 
and  for  further  proceedings  consistent  here- 
with. 
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CONTINENTAL  TRUST  COMPANY  ei  aU 

Appts., 

V. 

BALTIMORE  REFRIGERATING  &  HEAT- 
ING COMPANY  et  al. 

(120   Md.   450,    87    Atl.    947.) 

Judicial  sale  —  defaulted  bid  —  right 
to  charge  undisclosed  principal. 

1.  A  trustee  to  make  a  judicia]  sale  of 
property,  whose  acceptance  of  a  bidder  has 
been  confirmed  by  the  court,  cannot,  after 
he  has  defaulted  and  the  property  has  been 
resold  at  his  risk,  maintain  a  petition  to 
declare  the  bidder  a  mere  representative  of 
an   undisclosed    principal,   and   charge   the 

latter  with  the  deficiency  in  the  resale. 

— ^— ^ 

Xote, -^  lAdbility  of  undiscloaed  prin^ 
cipal  of  bidder  at  judicial  sale  for 
purchase  price,  or  for  deficiency  upon 
resale  of  property. 

The  decision  in  the  case  of  CoimNENTAL 
Trust  Co.  v.  Baltimore  Refrigerating  k 
Heating  Co.,  based  upon  the  ground  of 
executed  contract,  of  acceptance  of  the 
agent  as  the  purchaser,  ana  resale  at  his 
risk,  and  recognition  of  the  agent  as  the 
owner  of  the  property,  appears  to  be  sup- 
ported by  the  little  authority  there  is  on 
the  subject. 

A  distinction  should  be  made  between  the 
case  of  Continental  Trust  Co.  v.  Balti- 
more Refrigerating  k  Heating  Co.,  where 
the  undisclosed  principal  was  sued  for  the 
deficiency  upon  a  resale  of  the  property, 
and  cases  where  the  undisclosed  principal 
received  the  property  and  was  sued  for  the 


888 


MARYLAND  COURT  OF  APPEALS. 


Appeal  —  8n staining  demurrers  —  ab- 
sence of  grounds  —  effect. 

2.  An  order  sustaining  demurrers  will 
not  be  reversed  because  they  did  not  state 
the  special  grounds  for  demurrer,  as  re- 
quired by  statute,  if  no  exception  was  taken 
to  them  and  another  demurrer  stated  the 
ground,  which  challenged  petitioner's  right 
to  relief. 

Same  —  refusal  of  leave  to  amend  — 
discretion. 

3.  An  order  refusing  leave  to  amend  a 
petition  is  not  subject  to  review  on  appeal. 

(April  11,  1913.) 

APPEAL  by  petitioner  and  the  Terminal 
Freezing  &  Heating  Company  from  or- 
ders of  the  Circuit  Court  No.  2  of  Baltimore 
City,  sustaining  demurrers  to  a  petition 
filed  to  declare  the  bidder  at  a  judicial  sale 
quired  not  only  a  lien  upon  the  property 
eipal,  and  charge  the  latter  with  a  deficiency 
in  a  resale  of  the  property,  and  refusing 
leave  to  amend  the  original  petition.  First 
order  affirmed.  Appeal  from  second  order 
dismissed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  J.  Sontbgate  Ijemmon,  Ed- 
ward Duffy,  and  J.  Wallace  Bryan,  with 
Lemmon  &  Clotworthy,  and  Bond,  Rob- 
inson, &  Duffy,  for  appellant  Continental 
Trust  Company: 

The  securities  company  became  bound  to 
pay  the  price  called  for  by  its  bid,  whether 
it  acted  for  itself  or  for  others. 

Richardson  v.  Jones,  3  Gill,  ib  J.  184,  22 
Am.  Dec.  293. 

Upon  default,  however,  the  vendor  ac- 
quired not  only  a  lien  upon  the  property 
enforceable  by  resale,  but  the  right  to  re- 
cover the  deficiency  either  from  the  nom- 
inal purchaser,  or,  at  his  election,  from  the 
principal  of  the  purchaser,  if  he  should  find 
one  of  the  larger  means  than   the  agent. 

York  County  Bank  v.  Stein,  24  Md.  447; 
E.  J.  Codd  Co.  V.  Parker,  97  Md.  326,  55 
Atl.  023;  Mayhew  v.  Graham,  4  Gill,  363; 
Spedden  v.  Baltimore  Refrigerating  &  Heat- 
ing Co.  117  Md.  443,  84  Atl.  150;  Richard- 
son V.  Jones,  3  Gill  &  J.  184,  22  Am.  Dec 
293;  Boyle  v.  Schindel,  52  Md.  1;  Mil- 
ler, £q.  §§  271,  524,  p.  618;  Sloan  v.  Safe 
Deposit  &  T.  Co.  73  Md.  239,  20  Atl.  922. 


purchase  price.  In  the  latter  instance,  the 
rule  is  well  established  in  ordinary  sales 
that  the  undisclosed  principal  is  liable,  and 
there  seems  no  sound  reason  for  a  distinc- 
tion in  this  respect  between  ordinary  sales 
and  those  made  by  the  court.  As  is  said  in 
31  Cyc.  1574:  "Although  the  third  person 
extended  credit  to  the  agent  in  ignorance 
of  the  fact  that  the  latter  was  acting  in  a 
representative-  capacity,  he  may  elect  to 
hold  the  undisclosed  principal  when  dis- 
covered, it  being  a  firmly  established  rule 
that  an  undisclosed  principal  is  bound  by 
executory  simple  contracts  made  by  the 
agent,  and  acts  done  by  the  agent  in  rela- 
tion thereto,  within  the  scope  of  his  au- 
thority and  in  the  course  of  his  employ- 
ment." 

And  in  Carney  v.  Dennison,  16  Vt.  400, 
a  case  of  judicial  sale,  the  court  said  that, 
"in  reference  to  an  ordinary  sale,  it  has 
long  been  settled  that,  unless  the  seller  is 
apprised,  at  the  Axme  of  the  sale,  that  the 
ostensible  purchaser  is  acting  as  the  agent 
of  another,  he  has  an  election,  upon  leairn- 
ing  that  fact,  to  resort  for  payment  either 
to  the  principal  or  the  agent.  Nor  is  he 
deprivea  of  such  election  by  a  mere  notice 
that  the  buyer  is  purchasing  for  another, 
if  the  notice  does  not  disclose  the  prin- 
cipal's name  and  place  of  business.  .  .  . 
And  I  am  aware  of  no  recognized  distinc- 
tion, in  this  respect,  between  a  sale  at  auc- 
tion, whether  under  public  or  private  au- 
thor! tv,  and  ordinarv  sales." 

In  Carney  v.  Dennison,  supra,  it  was  held 
that  an  undisclosed  principal  who  had  re- 
ceived property  sold  at  judicial  sale  was 
liable  for  the  purchase  price;  and  it  was 
held  also  that  the  fact  that  the  return  of 
the  officers  stated  that  the  sale  was  made 
to  the  agent  did  not  preclude  him  from 
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afterward  recovering  from  the  undisclosed 
principal,  where  the  fact  of  the  agency  was 
not  discovered  until  after  the  return  was 
made,  the  evidence  of  the  agency  being  in- 
troduced not  for  the  purpose  of  contradict- 
ing the  return,  but  to  obviate  an  inference 
from  it, — not  to  disprove  ostensibly  a  sale 
of  the  property  to  the  agent,  but  to  show 
the  capacity  in  which  he  acted  as  regards 
the  principal.  - 

The  decision  in  Continental  Trust  Co. 
y.  Baltimore  RKTBiGEBATiNa  &  Heating 
Co.  is  supported  by  the  language  of  the 
court  in  the  case  of  Aukam  v.  Zantzinger, 
94  Md.  421,  51  Atl.  93,  from  which  the 
court  quotes  in  the  former  case,  although  it 
appears  that  the  undisclosed  princLpal  did 
not  appeal  from  that  part  of  the  decision 
against  him.  But,  as  indicated  in  the 
quoted  part  of  the  opinion,  the  action  of  the 
lower  court  in  refusing  to  set  aside  the 
resale  of  the  property  at  the  instance  of 
the  undisclosed  principal  was  approved 
upon  appeal,  on  the  ground  that  such  prin- 
cipal had  no  interest  in  the  property,  the 
saJe  having  been  made  exclusively  to  the 
agent,  to  whom  alone  the  seller  looked  for 
the  purchase  price,  and  who  alone  was  lia- 
ble for  the  deficiency  upon  resale. 

In  Ranger  v.  Thalmann,  84  App.  Div.  341, 
82  N.  Y.  Supp.  846,  affirmed  in  178  N.  Y. 
574,  70  N.  E.  IIOS,  action  was  brought  by 
bondholders  of  property  sold  at  judicial 
sale,  against  the  undisclosed  principal  for 
the  balance  remaining  unpaid  upon  the 
agent's  bid,  there  being  a  deficiency  upon 
a  resale  of  the  property,  and  it  was  held 
that  the  plaintiff  could  not  recover.  The 
decision  supports  the  conclusion  reached  in 
Continental  Tbust  Co.  v.  Baltimore  Re- 
FRiGEiiATiNG  &  Heatino  Co.,  in  that  it  is 
based  upon  the  ground  of  executed  contract; 
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The  court  cannot  be  concluded  by  name 
assumed  by  the  real  ptirchaser. 

Kampman  v.  Nicewaner,  60  Neb.  208,  82 
N.  W.  623. 

Mr.  Clarence  K.  Bowie,  for  appellant 
Terminal  Freezing  k  Heating  Company: 

The  demurrers  specify  no  ground  of  de- 
murrer, and  should  have  been  overruled. 

Williams  t.  Harlan,  88  Md.  7,  71  Am.  St. 
Rep.  394,  41  Atl.  51. 

The  imdisclosed  principal  was  a  party  to 
the  original  offer  to  buy,  and  by  the  order 
of  ratification  became  a  party  to  the  orig- 
inal contract,  and  the  order  of  resale  did 
not  release  him  from  his  liability  for  the 
deficiency. 

York  County  Bank  v.  Stein,  24  Md.  447; 
E.  J.  Codd  Co.  T.  Parker,  97  Md.  319,  55 
Atl.  623;  Baltimore  Coal  Tar  &  Mfg.  Co.  v. 
Fletcher,  61  Md.  295;  Moore  v.  Taylor,  81 
.Md.  644,  32  Atl.  320,  33  Atl.  886;  Vickers 
V.  Tracey,  22  Md.  196;  31  Cyc.  1674;  Mealey 
T.  Page,  41  Md.  172;  Early  y.  Dorsett,  45 
Md.  462;  Brundige  v.  Morrison,  56  Md.  407; 
State  y.  Second  Nat.  Bank,  84  Md.  325,  35 
Atl.  889. 


Messrs.  Whltelock,  Demlng,  &  Kemp 
and  Keech,  Wright,  &  liord,  for  appel- 
lees: 

The  effect  of  ratifying  a  judicial  sale  of 
real  estate  is  to  vest  the  full  equitable  title 
to  the  property  in  the  purchaser. 

17  Am.  &  Eng.  Enc.  Law,  993. 

And  until  such  final  ratification,  no  re- 
sale can  be  directed. 

17  Am.  &  Eng.  Enc.  Law,  1029;  Schaefer 
V.  O'Brien,  49  Md.  253;  Berry  v.  Foley,  92 
Md.  322,  48  Atl.  146;  Mealey  t.  Page,  41 
Md.  172. 

A  decree  once  enrolled  eannot  be  opened 
except  by  bill  of  review,  or  by  original  bill 
for  fraud. 

Miller,  Eq.  Proc.  pp.  357,  358. 

The  exceptions  to  this  rule  are  (a)  eases 
not  heard  upon  the  merits;  or  (b)  cases 
wherein  it  is  alleged  that  the  deduce  has 
been  entered  by  mistake  or  surprise;  or  (c) 
where  the  entry  of  the  decree  was  under 
circumstances  satisfying  the  court,  in  the 
exercise  of  a  sound  discretion,  that  the  en- 
rolment should  be  discharged. 

Hollingsworth  v.  M'Donald,  2  Harr.  &  3, 


but  there  was  the  further  circumstance 
that  the  agent  had  given  his  note  in  pay- 
ment of  the  balance  of  the  purchase  price. 
The  court  said:  "Assuming  that  Godfrey 
made  the  purchase  as  agent  of  the  defend- 
ants, although  the  fact  of  such  agency  was 
not  disclosed  to  the  master  in  chancery  who 
made  the  sale,  or  to  the  bondholders  whose 
right  he  was  enforcing,  when  the  master 
in  chancery  accepted  Godfrey  as  the  pur- 
cha.ser,  and  accepted  his  note  in  part  pay- 
ment of  the  purchase  price,  and  conveyed 
the  properly  to  him  individually,  the  con- 
ditions had  been  complied  with,  Godfrey 
had  become  the  owner  of  the  property,  and 
the  original  contract  of  purchase  had  been 
executed.  .  .  .  Assuming  this  to  be  the 
defendants'  contract,  they  had  complied 
with  it,  had  paid  the  $2,000.  and  had  given 
Godfrey's  individual  notes  for  the  remain- 
der of  the  purchase  money.  That  had  been 
accepted  by  the  master  of  chancery  as  a 
completion  of  the  contract  for  the  purchase 
of  tne  property,  and  that  contract  for  the 
purchase  of  the  property  was  thus  com- 
pletely executed."  And  upon  the  principle 
that  the  ''rule  that,  where  a  simple  con- 
tract is  made  by  a  duly  authorized  agent 
without  disclosing  his  principal,  and  the 
other  contracting  party  afterwards  discov- 
ers that  the  person  with  whom  he  dealt 
IB  not  the  principal,  he  may  abandon  his 
right  to  look  to  the  agent  personally,  and 
resort  to  the  principal,"  does  not  apply  to 
a  note  or  bill  of  exchange,  it  was  held  that 
the  undisclosed  principal  was  not  liable 
upon  the  individual  notes  of  the  agent  given 
for  the  balance  of  the  purchase  price. 

In  an  earlier  decision,  in  Hanger  v.  Thal- 
mann,  65  App.  Div.  5,  72  N.  Y.  Supp.  451, 
before  the  objections  had  been  cured  by  an 
amendment  to  the  complaint,  it  was  held 
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that  the  complaint  against  the  undisclosed 
principal  did  not  state  a  cause  of  action, 
in  that  it  did  not  sufficiently  connect  the 
principal  with  the  transaction,  it  not  ap- 
pearing that  he  had  paid  the  consideration 
or  was  entitled  to  the  property  as  against 
the  agent,  and  in  that  it  did  not  allege  that 
the  fact  of  agency  was  unknown  when  the 
action  was  brought  against  the  agent  for 
the  purchase  price,  an  election  thereby  aris- 
ing to  hold  the  agent,  and  not  the  prin- 
cipal, liable  upon  the  obligation. 

In  State  Bank  v.  Wilchinsky,  128  App. 
Div.  485,  132  N.  Y.  Supp.  1002,  it  was  held 
that,  assuming  that  a  bid  was  made  by  the 
son  of  appellant,  who  was  present  and 
signed  the  memorandum  of  sale  and  fur- 
nished the  checks  to  make  the  required  im- 
mediate payment,  he  was  the  purchaser  and 
liable  in  damages  for  failure  to  carry  out 
the  contract. 

No  case  has  been  found  as  to  the  right  of 
an  undisclosed  principal  to  a  surplus  aris- 
ing upon  resale  of  the  property. 

Attention  is  called  to  the  fact  that  in 
a  number  of  cases  not  within  the  scope  of 
this  note  it  has  been  held  that  the  agent 
of  an  undisclosed  principal  is  personally 
liable  for  the  purchase  price  or  deficiency 
arising  upon  resale  of  the  property  by  the 
court.  Among  possibly  other  cases  of  this 
class  are  the  following:  Gray  v.  Case,  51 
Mo.  463  (holding  agent  liable  for  deficiency 
upon  resale,  on  the  ground  that  the  contract 
of  sale  and  purchase  was  complete  when  the 
bids  were  accepted  and  entered  on  the  sale 
books  in  the  agent's  name) ;  Adams  v.  Ay- 
cock,  11  Ga.  App.  793,  76  S.  E.  161  (same) ; 
Ogilvie  V.  Richardson,  14  Wis.  168  (hold- 
ing agent  liable  for  amount  of  bid) ;  Chap- 
pell  V.  Dann,  21  Barb.  17   (same). 
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230,  note  (d),  3  Am.  Dec.  545;  Herbert  v. 
Rowles,  30  Md.  271;  Rice  v.  Donald,  97  Md. 
401,  55  Atl.  620. 

If  a  plaintiff  suffers  his  bill  to  be  finally 
dismissed,  the  court  cannot  do  otherwise 
than  refuse  leave  to  amend,  for  there  is  in 
fact  nothing  left  to  amend. 

Miller,  £q.  Proc.  230,  note  2;  Hitch  ▼• 
Davis,  3  Md.  Ch.  266. 

The  action  of  the  court  below  was  the 
exercise  of  a  discretion  which  cannot  be 
reviewed  on  appeal. 

Thomas  v.  Doub,  1  Md.  324;  Warren  v. 
Twilley,  10  Md.  46;  Calvert  v.  Carter,  18 
Md.  74;  Snook  v.  Munday,  96  Md.  514,  54 
Atl.  77. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

The  'question  presented  by  this  appeal  is 
a  narrow  one,  and  in  order  to  get  a  clear 
apprehension  of  it,  it  will  be  necessary  to 
refer  to  the  circumstances  under  which  it 
arises.  In  1902  the  Baltimore  Refrigerating 
ft  Heating  Company  of  Baltimore  city  ex- 
ecuted to  the  Continental  Trust  Company, 
as  trustee,  a  mortgage  to  secure  an  issue 
of  2,000  bonds  of  the  par  value  of  $1,000 
each.  The  refrigerating  company  became 
insolvent,  and  in  1908  receivers  were  ap- 
pointed and  authorized  to  continue  the  bus- 
iness of  the  company  until  the  further  order 
of  the  court.  After  the  appointment  of 
receivers,  two  committees  of  the  bondhold- 
ers of  the  refrigerating  company  were 
formed,  one  called  the  Homer-Betts  commit- 
tee, which  represented  a  large  majority  of 
the  bondholders,  and  the  other  called  the 
Middendorf -Hey ward  committee,  represent- 
ing a  minority  of  the  bonds.  In  Decem- 
ber, 1909,  some  of  the  bondholders  filed  a 
bill  against  the  refrigerating  company  and 
the  Continental  Trust  Company,  alleging, 
among  other  things,  that  the  trust  company 
had  wrongfully  certified  and  issued  a  num- 
ber of  bonds  of  the  refrigerating  company, 
and  asking  that  the  trust  company  be  re- 
moved as  trustee  for  the  bondholders.  The 
trust  company  answered,  denying  the  aver- 
ments of  the  bill,  but  the  controversy  re- 
sulted in  the  trust  company  being  restrained 
until  the  final  hearing,  from  proceeding  to 
foreclose  the  mortgage  under  the  power  con- 
tained therein.  Wliile  that  order  was  in 
force  the  Middendorf-Heyward  committee 
and  Robert  Sped  den,  a  bondholder,  on  the 
3d  of  November,  1910,  filed  a  bill  against 
the  refrigerating  company,  the  trust  com- 
pany, and  the  Homer-Betts  committee,  for 
a  sale  of  the  property  of  the  refrigerating 
company.  A  few  days  later,  on  the  12th  of 
November,  the  same  plaintiffs  filed  a  peti- 
tion for  a  sale  of  the  property  before  final 
decree,  and  after  a  hearing  the  circuit  court 
46  L.R.A.(N.S.) 


No.  2  of  Baltimore  city,  on  the  7tfa  of  De- 
cember, 1910,  passed  an  order  or  decree  di- 
recting the  sale  of  the  property,  and  ap- 
pointing the  Continental  Trust  Gomp^any 
trustee  to  make  the  sale.    On  February  3, 

1911,  the  trust  company,  trustee,  reportea 
a  sale  of  the  property  to  the  Central  Secur- 
ities Company  for  $503,000,  which  sale  was 
finally  ratified  and  confirmed  by  the  court. 
The  Central  Securities  Company,  as  pur- 
chaser, paid  the  trustee  $25,000  on  ac- 
count of  the  purchase  money,  but  failed  to 
pay  the  balance,  and  on  Murch  27,  1911, 
the  court  ordered  a  resale  of  the  property 
at  the  cost  and  risk  of  the  purchaser.  On 
appeal  that  order  was  afiirmed  by  this  court 
on  December  6,  1911.  117  Md.  17,  82  Atl. 
1047.  The  property  was  accordingly  resold 
by  the  trustee  to  Francis  T.  Homer  and 
others,  constituting  a  committee  of  the 
bondholders  of  the  refrigerating  company, 
for  $261,000.  That  sale  was  finally  ratified 
July  20,  1911,  and  the  order  confirming  it 
was    affirmed    by   this   court   in   February, 

1912.  117  Md.  443, 84  Atl.  150.  OnthelOtii 
of  March,  1912,  the  Continental  Trust  Com- 
pany, trustee,  filed  a  petition  in  the  court 
below,  in  which,  after  reciting  that  the 
property  had  been  sold  to  the  Central  Secur- 
ities Company  for  $503,000,  that  said  com- 
pany had  paid  $25,000,  but  failed  to  make 
any  further  payment,  and  that  the  prop- 
erty had  been  resold  at  its  cost  and  risk 
for  $261,000,  it  alleged  that  the  Central 
Securities  Company  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of 
Maryland,  and  that  it  acted  in  purchasing 
the  property  of  the  refrigerating  company 
merely  as  the  agent  of  other  persons, 
among  whom  were  "holders  or  representa- 
tives of  the  bonds  of  the  Baltimore  Refrig- 
erating &,  Heating  Company;  that  no  part 
of  the  difference"  between  the  said  sum  of 
$503,000  and  the  sum  of  $261,000  had  been 
paid  to  the  petitioner,  except  the  sum  of 
$25,000;  that  the  persons  for  whom  the  Cen- 
tral Securities  Company  acted  were  liable 
for  said  difference;  that  "a  deficiency  de- 
cree should  be  made  against  them;"  and 
"that  none  of  the  bondholders  represented 
by  said  Central  Securities  Company  should 
be  permitted  to  receive  any  part  of  the 
funds  held  by  this  trustee,  as  a  dividend 
on  any  bond  held  by  them."  He  petition 
further  alleged:  "That,  while  your  peti- 
tioner has  no  reason  to  believe  that  any  of 
the  bonds  of  the  Baltimore  Refrigerating  & 
Heating  Company  were  improperly  certified, 
issued,  or  negotiated,  nevertheless  the  plain- 
tiffs in  this  case,  on  or  about  July  21,  1911, 
filed  a  petition  in  these  proceedings,  in  which 
petition  they  allege  that  certain  of  the  600 
bonds,  numbered  701  to  1,300,  both  inclusive, 
of   the  Baltimore  Refrigerating  &  Heating 


1913. 


CONTINENTAL  TRUST  CO.  v.  BALTIMORE  R.  k  H.  CO. 


8»1 


Compauy,  were  improperly  issued,  and  that 
no  portion  of  the  proceeds  of  sale  of  the 
property  mentioned  in  these  proceedings 
should  be  distributed  to  the  holders  of  bonds 
numbered  as  aforesaid  until  this  court  shall, 
by  proper  proceedings,  have  determined 
which,  if  any,  of  such  bonds  have  been  im- 
properly certified,  issued,  and  negotiated. 
That  before  a  distribution  account  can  be 
passed  in  this  case  it  is  therefore  necessary 
to  determine:  (1)  For  whom  and  for  which 
of  the  holders  of  the  bonds  of  the  Balti- 
more Refrigerating  &  Heating  Company  the 
aforesaid  Central  Securities  Company  was 
acting  as  agent;  (2)  which  of  the  bonds  of 
the  Baltimore  Refrigerating  &  Heating  Com- 
pany numbered  respectively  701  to  1,300, 
both  inclusive,  were  improperly  certified, 
issued,  and  negotiated.  Wherefore  your  pe- 
titioner prays  that  these  proceedings  may 
be  set  down  for  a  hearing  on  the  above 
questions,  and  that  testimony  may  be  taken 
orally  in  open  court."  No  one  was  named 
as  defendant  in  the  petition,  but  the  court 
passed  an  order  setting  it  down  for  a  hear- 
ing on  the  4th  day  of  April,  1912,  provided 
a  copy  of  the  petition  and  order  be  served 
on  the  two  committees  of  the  bondholders, 
the  executors  of  Robert  M.  Spedden,  the 
Central  Securities  Company,  William  R. 
Pohler,  Julia  M.  Brauer,  and  William  H. 
Brauer,  or  their  respective  counsel,  on  or 
before  March  25th.  Julia  M.  and  William 
H.  Brauer  answered  the  petition,  alleging 
that  they  became  possessed  of  the  bonds 
held  by  them  as  the  distributees  of  the 
estate  of  their  father;  that,  as  holders  of 
said  bonds,  they  had  filed  their  claims  in 
the  case  for  the  purpose  of  sharing  in  the 
distribution  to  be  made  under  the  direction 
of  the  court;  that  they  were  in  no  way  rep- 
resented by  the  Central  Securities  Com- 
pany; that  they  "concurred  in  the  objects 
sought  by  the  petition,"  and  submitted  their 
rights  to  the  determination  of  the  court. 
The  Middendorf-Heyward  committee,  the 
executors  of  Robert  M.  Spedden,  and  the 
Central  Securities  Company  filed  separate 
demurrers  to  the  petition.  Nothing  further 
was  done  under  said  petition  until  the  15th 
of  October,  1912,  when  the  Middendorf- 
Heyward  committee  filed  an  "additional  de- 
Tniirrer."  In  the  meantime,  however,  the 
Continental  Trust  Company,  trustee,  filed 
its  report  to  the  court,  showing  that  the 
terms  of  the  sale  to  Francis  T.  Homer  and 
others  had  been  complied  with;  that  all  ex- 
ceptions to  the  sale  and  all  appeals  that 
could  be  taken  had  been  finally  disposed  of, 
and  alleging  that  there  was  no  reason  why 
a  distribution  among  the  creditors  of  the 
refrigerating  company  should  be  further 
postponed.  Upon  this  report  the  court 
passed  an  order  referring  the  case  to  the 
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auditor  to  state  an  expense  account  and 
an  account  making  final  distribution  of 
the  funds  in  the  hands  of  the  trustee;  and 
account  "B"  of  the  auditor,  distributing 
the  balance  of  the  fund  after  deducting 
costs,  fees,  etc.,  among  the  bondholders, 
was  finally  ratified  August  19,  1912. 

The  fourth  and  fifth  grounds  of  the  "addi- 
tional demurrer"  filed  by  the  Middendorf- 
Heyward  committee  are  as  follows: 

"Fourth.  The  petition  is  founded  upon 
the  alleged  necessity  of  certain  action  by 
the  court  prior  to  the  distribution  of  the 
funds  derived  from  the  sale  by  the  trustee 
of  the  property  mentioned  in  the  petition, 
and  it  appears  from  the  proceedings  in  the 
cause  had  since  the  filing  of  the  petition, 
that  the  funds  have  been  distributed  by  an 
auditor's  account,  finally  ratified  by  this 
court  on  August  19,  1912,  and  the  court 
has  therefore  no  longer  any  jurisdiction  or 
control  over  said  funds. 

"Fifth.  The  petition  shows  on  its  face 
that  the  property  referred  to  was  sold  by 
the  trustee  to  the  Central  Securities  Com- 
pany, and  upon  its  sole  credit,  and  that  the 
sale  to  it  was  finally  ratified  by  this  court; 
and  the  order  of  final  ratification  thereof 
is  unreversed,  and  reipains  in  full  force 
and  eff'ect,  and  consequently  no  other  per- 
son can  now  be  substituted  by  the  court  as 
purchaser  of  said  property  in  lieu  of  the 
Central  Securities  Company,  or  held  liable 
by  decree  of  this  court  for  the  default  of 
said  company  in  payment  of  the  purchase 
money  of  said  property." 

After  a  hearing  the  court  below,  by  its 
order  of  November  18,  1912,  sustained  the 
demurrers,  and  dismissed  the  petition. 
Thereupon  the  Continental  Trust  Company, 
trustee,  on  the  17th  of  December,  1912, 
filed  a  petition  for  leave  to  file  an  amended 
petition  so  "as  to  eliminate  the  matter  of 
distribution  suggested  in  the  demurrer,  and 
to  present  the  question  of  substance,"  and 
in  the  petition  filed  as  the  proposed  "amend- 
ed petition,"  the  relief  sought  was  "a  de- 
ficiency decree  against  the  principals  for 
whom  the  Central  Securities  Company 
acted."  The  court  below  on  the  same  dav 
refused  to  grant  leave  to  the  trustee  to 
file  the  amended  petition,  and  dismissed  its 
petition  of  that  date,  and  in  its  order 
stated  that  the  demurrers  had  been  sus- 
tained on  the  ground  that  the  sale  to  the 
Central  Securities  Company  having  been 
ratified,  and  the  property  resold  at  its  risk, 
it  was  too  late  to  institute  an  inquiry  at 
the  instance  of  the  trustee  as  to  whether 
any  other  persons  than  the  company  had 
purchased  the  property,  and  that  the  pro- 
posed amendment  did  not  remove  the  srround 
of  objection.  From*  these  orders  of  Novem- 
ber   18th    and    December   17th   the   trustee 
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and  the  Terminal  Freezing  &  Heating  Com- 
pany have  appealed. 

Distribution  of  the  proceeds  of  the  sale 
of  all  the  property  of  the  Baltimore  Refrig- 
erating &  Heating  Ck)mpany,  after  deduct- 
ing costs,  fees,  etc.,  having  been  made 
among  the  bondholders  of  the  company,  and 
the  account  having  been  finally  ratified  with- 
out objection,  the  only  important  question 
in  this  case  relates  to  the  right  of  the  trus- 
tee, under  the  circumstances  stated  above, 
to  hold  any  other  person  or  persons  liable 
as  purchasers  for  the  sum  the  Central  Se- 
curities Company  agreed  to  pay  for  the 
property,  and  we  think  that  question  was 
correctly  determined  by  the  learned  court 
below. 

The  trustee  having  accepted  the  Central 
.Securities  Company  as  the  purchaser  of  the 
property,  and  having  reported  the  sale  as 
made  to  said  company,  and  the  sale  having 
been  ratified  by  the  court,  the  Central  Se* 
curities  Company  thereby  became  the  equi- 
table owner  of  the  property.  The  contract 
of  sale  was  not  set  aside,  but  the  resale 
of  the  property  was  a  summary  proceeding 
for  the  enforcement  of  that  contract,  and 
the  property  was  resold  as  the  property  of 
the  purchaser,  and  at  its  cost  and  risk.  If 
at  the  second  sale  the  property  had  sold 
for  more  than  the  Central  Securities  Com- 
pany contracted  to  pay  for  it,  it  would 
have  been  entitled  to  the  surplus,  after  de- 
ducting the  contract  price  and  interest,  and 
all  proper  costs,  expenses,  commissions,  etc. 
The  property  having  sold  for  less  than  the 
amoimt  of  the  original  sale,  the  securities 
company  is  liable  for  the  balance  remaining 
unpaid.  This  is  the  rule  stated  in  Mealey 
V.  Page,  41  Md.  172,  and  followed  in  the 
more  recent  cases.  In  the  case  of  Schaefer 
V.  O'Brien,  49  Md.  253,  the  lower  court, 
after  the  sale  had  been  reported,  on  the 
application  of  the  trustee,  and  without 
notice  to  the  purchaser,  ordered  a  resale  of 
the  property  at  his  risk,  and  this  court 
held  that,  as  the  sale  had  been  reported  by 
the  trustee,  no  order  affecting  the  rights  of 
the  purchaser  should  have  been  passed 
without  affording  him  an  opportunity  to  bo 
heard,  and  that  there  could  be  no  resale  of 
the  property  at  the  risk  of  the  purchaser 
until  the  first  sale  was  ratified.  In  that 
case  Judge  Alvey  said:  "The  party  must 
be  accepted  as  the  purchaser,  and  the  sale 
ratified,  before  he  can  be  proceeded  against 
for  the  enforcement  of  the  contract  of  pur- 
chase. The  summary  proceeding  against  a 
defaulting  purchaser,  to  obtain  an  order  of 
resale  at  his  risk,  is  grounded  upon  the 
equitable  lien  held  and  controlled  by  the 
court  as  vendor  of  the  property,  for  the 
benefit  of  those  interested  in  the  proceeds 
of  sale.  Such  lien  is  but  the  incident  of 
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the  sale,  and  does  not  come  into  existence, 
to  form  the  ground  of  proceeding,  until  the 
contract  of  purchase  is  consummated."  Ib 
the  case  of  Berry  v.  Foley,  92,  Md.  311,  48 
Atl.  146,  it  was  said  by  Judge  Page:  It 
would  seem  to  be  clear,  the  order  of  final 
ratification  having  been  passed  by  a  oouit 
having  jurisdiction,  that  its  effect  waa  to 
invest  the  purchaser  with  the  equitable  own- 
ership of  the  property  from  the  period  of 
sale,  and  to  entitle  him  to  a  deed  on  pay- 
ment of  the  purchase  money.''  In  Mealey*! 
Case,  where  the  property  brought  more  at 
the  second  sale  than  it  sold  for  at  the  first 
sale,  and  the  original  purchaser's  claim  to 
the  surplus  was  resisted,  Judge  Alvey  said: 
"It  is  even  contended  that  the  appellant 
never  in  fact  intended  to  pay  for  the  prop- 
erty, and  that  his  conduct  in  regard  to  the 
sale  was  in  truth  but  a  fraudulent  devies 
whereby  to  enable  him  to  speculate  on  the 
chances  of  resale.  But,  be  this  aa  it  may, 
it  cannot  affect  the  present  claim  of  the 
appellant.  The  ground  alleged  against  the 
appellant's  claim  may  have  formed  very 
stifiicient  reasons  for  rejecting  or  refusing 
to  ratify  the  sale  made  to  him;  but,  as  that 
sale  was  allowed  to  be  finally  ratified  by 
the  court,  the  appellant  is  entitled  to  oc- 
cupy the  position  of  a  purchaser  of  the 
property.  Trustees  and  executors  cas 
easily,  and  should,  protect  themselves  and 
the  estates  they  represent,  from  such  im- 
positions and  practices  as  the  appellee  al- 
leges here,  by  observing  with  strictness  the 
powers  under  which  they  act.  They  can, 
and  should,  in  all  cases  where  there  are 
doubts  of  the  good  faith  or  solvency  of 
the  purchaser,  require  security  for  the  com* 
pliance  with  the  terms  of  sale,  and  that  be- 
fore the  sale  is  ratified.  By  observing  thii 
precaution  all  danger  of  imposition,  such  as 
is  here  complained  of,  is  at  once  effectually 
avoided."  And  in  Schaefer's  Case  this  court 
said:  '^f,  however,  a  sale  be  reported,  as 
was  done  in  this  case,  and  the  purchaser  re- 
fuse to  comply  with  the  terms  of  sale, 
upon  representation  by  the  trustee  or  other 
party  in  interest,  the  court  may  order  that 
cause  be  shown  why  the  terms  of  sale  are 
not  complied  with ;  and,  upon  the  failure  of 
the  party  reported  as  the  purchaser  to  show 
sufficient  cause  for  his  refusal  or  failure 
to  comply,  the  court  may  then,  consider- 
ing all  the  circumstances  of  the  case,  if 
there  be  no  other  sufficient  cause  to  the 
contrary,  either  ratify  the  sale  or  set  it 
aside,  as  will  best  subserve  the  interest  of 
the  parties  concerned.  In  such  case,  if 
the  sale  be  set  aside,  the  court  may  prop- 
erly, as  terms  of  releasing  the  party  from 
the  purchase,  and  as  the  consequence  of 
his  own  act,  impose  upon  him  all  the  costs 
and   expenses   attending  the   sale  thus  set 
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aside  because  of  his  default.  But  if  the 
sale  be  ratified,  and  the  party  still  fail  to 
comply,  the  court  may  then  proceed,  in  a 
summary  way,  by  order  nisi  and  final  order, 
to  direct  a  resale  of  the  property  at  the  risk 
of  the  purchaser." 

In  the  case  at  bar  the  trustee  accepted 
the  Central  Securities  Company  as  the  pur- 
chaser of  the  property,  and  that  company, 
in  compliance  with  the  terms  of  sale,  paid 
the  trustee  $25,000,  which  was  no  doubt 
deemed  a  sufi&cient  protection  for  the  per- 
sons interested,  from  the  consequences  of  a 
failure  to  further  comply  with  the  terms  of 
sale.  The  sale  was  reported  to  and  finally 
ratified  by  the  court,  and  the  subsequent 
proceedings  for  the 'resale  of  the  property 
were  based  upon  the  theory  that  the  con- 
tract of  sale  had  been  consummated  by 
the  order  of  court,  and  that  the  property 
belonged  to  said  company.  Whether  that 
company  purchased  the  property  for  itself 
or  for  other  persons  is  a  matter  not  now 
open  for  inquiry  in  this  case.  The  company 
was  accepted  as  the  purchaser,  and  in  any 
proceeding  for  the  enforcement  of  that  con- 
tract of  sale,  it  alone  can  be  held  responsi- 
ble as  the  purchaser.  This  we  think  was 
directly  decided  in  the  case  of  Aukam  v. 
Zantzinger,  94  Md.  421,  51  Atl.  93,  where 
the  property  of  F.  G.  Aukam,  the  mort- 
gagor, was  sold  under  the  mortgage,  and, 
the  purchaser,  his  son,  having  failed  to  com- 
ply with  the  terms  of  sale,  it  was  resold  at 
his  risk,  and  the  mortgagor  filed  objec- 
tions to  the  ratifications  of  the  second  sale. 
In  that  case  the  present  chief  judge  of 
this  court  said:  ^'It  would  seem  to  be  clear 
from  what  we  have  said  that  F.  G.  Aukam 
had  no  interest  in  this  property  when  it 
was  resold,  and  he  therefore  had  no  stand- 
ing to  object  to  the  sale.  The  fact  that  the 
appellant  bought  it  to  protect  or  for  the 
benefit  of  his  father  could  make  no  differ- 
ence. The  purchaser  accepted  by  the  attor- 
ney making  the  sale  was  George  C.  Aukam, 
and  to  him  alone  could  he  look  for  the  pur- 
chase money,  under  this  proceeding.  What- 
ever arrangement  he  and  his  father  made 
was  merely  between  them,  and  could  in  no 
way  affect  the  right  of  the  attorney  making 
the  sale  to  hold  him  responsible  for  the 
purchase  money,  and  he  alone  is  liable  for 
any  deficiency,  and  entitled  to  any  surplus, 
that  there  may  be  as  the  result  of  the  re- 
sale. The  court  had  no  power  to  set  aside 
the  sale  at  the  instance  of  F.  G.  Aukam. 
as  it  rightly  determined."  Aukam  v.  Zant- 
zinger, 98  Md.  380,  56  Atl.  820. 

The  first  three  demurrers  did  not  state 
the  grounds  of  the  demurrers,  and  it  is 
urged  on  behalf  of  the  appellants  that  the 
order  of  the  court  below,  of  November  18, 
1912,  should  to  that  extent  be  reversed. 
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Section  158  of  art.  16  of  the  Code  of  1912 
(rule  18),  in  the  form  there  provided,  does 
require  the  special  grounds  of  a  demurrer 
to  be  stated.  But  there  were  no  exceptions 
to  the  demurrers  referred  to  in  the  court 
below;  and,  as  the  "additional  demurrer" 
filed  by  the  Middendorf -Hey ward  committee 
October  15,  1912,  does  state  the  grounds  of 
the  demurrer,  and  as  that  demurrer  challen- 
ges the  right  of  the  petitioner  to  the  relief 
prayed,  we  will  not,  because  of  the  defect 
indicated  in  the  other  6r  original  demurrers, 
reverse  the  order  of  November  18,  1912, 
which,  for  the  reasons  we  have  stated,  must 
be  affirmed. 

The  appellees  have  filed  a  motion  to  dis- 
miss the  appeal  from  the  order  of  Decem- 
ber 17, 1912,  refusing  the  petitioner's  prayer 
for  leave  to  amend,  and  dismissing  its  pe- 
tition of  that  date.  That  petition  was  ad- 
dressed to  the  discretion  of  the  court,  and, 
according  to  the  settled  rule,  its  action 
cannot  be  reviewed  on  appeal.  Calvert  v. 
Carter,  18  Md.  73;  Snook  v.  Munday,  96  Md. 
514,  54  Atl.  77.  We  might  add,  however, 
that  as  the  proposed  amendment  did  not 
remove  the  objection  relied  on  in  the  de- 
murrer, and  upon  which  the  court  below 
based  its  decision,  it  very  properly  refused 
to  permit  the  amendment  to  be  made. 

Order  of  November  18,  1912,  affirmed 
with  costs,  and  the  appeal  from  the  order 
of  December  17,  1912,  dismissed  with  costs. 


NEW  YORK  COURT  OP  APPEALS. 

CITY  OF  NEW  YORK,  Appt., 

SICILIAN     ASPHALT     PAVING     COM 
PANY,   Impleaded,  etc.,  Respt. 

(208  N.  Y.  45,  101  N.  E.  696.) 

Indemnity  —  paving  contract  —  Judg- 
ment against  municipality  —  liabil- 
ity of  contractor. 

A  provision  in  a  paving  contract  obligat- 
ing the  contractor  te  maintain,  repair,  and 
replace  the  pavement  for  a  period  of  years 
upon   notice,   and   during   the  performance 

Note.  —  There  are  two  different  ways  in 
which  the  question  in  the  above  case  as  to 
the  liability  of  a  paving  contractor  to  in- 
demnify the  municipality  for  an  injury 
resulting  from  the  breach  of  his  contract 
to  keep  the  street  in  repair  might  arise: 
namely,  where  the  contractor's  contract 
contains  a  stipulation  for  indemnity,  and 
where  it  does  not.  In  the  first  instance 
the  question  would  be,  as  in  New  York  v. 
Sicilian  Asphalt  Paving  Co.,  whether 
the  provision  for  indemnity  was  sufficient 
to  cover  the  municipality's  liability  for  per- 
sonal   injuries   resulting    from   the  breach 
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of  the  work  to  indemnify  the  city  for  anv 
injury  resulting  from  negligence  in  such 
performance,  does  not  render  the  contractor 
liable  to  indemnify  the  city  for  a  recoTery 
by  a  traveler  against  the  city  because  of  its 
failure  promptly  to  make  repairs  when 
notified  to  do  so. 

(April  1,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  New  York 
County  in  defendants'  favor  in  an  action 
brought  to  recover  from  defendants  the 
amount  which  plaintiff  had  been  compelled 
to  pay  for  injuries  sustained  through  a  de- 
fect in  one  of  its  streets  which  defendants 
were  alleged  to  be  under  obligation  to  keep 
in  repair.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Terence  Farley,  with  Mr.  Archl- 
liald  R.  Watson,  for  appellant: 

The  contractor  obligates  himself  to  main- 
tain the  pavement  duty  on  behalf  of  the 
public,  in  the  place  and  stead  of  the  muni- 
oipality,  and,  having  assumed  that  burden, 
he  is  not  only  liable,  on  his  agreement,  at 
the  suit  of  a  third  person  who  may  have 
been  injured  through  his  neglect,  but  he  is 
also  responsible  to  thd  municipality  for  any 
damages  which  naturally  and  proximately 
fall  upon  it  in  consequence  of  a  breach  of 
that  duty. 

Weet  V.  Brockport,  16  N.  Y.  161,  note; 
Jenree  v.  Metropolitan  Street  R.  Co.  86 
Kan.  479,  39  L.R.A.(N.S.)  1112,  121  Pac. 
610,  Ann.  Gas.  1913  C.  214;  Brooklyn  v. 
Brooklyn  City  R.  Co.  47  N.  Y.  476,  7  Am. 
Rep.  469;  Washington  Gaslight  Co.  v.  Dis- 
trict of  Columbia,  161  U.  S.  316,  328,  40 
L.  ed.  712,  719,  16  Sup.  Ct.  Rep.  664; 
Booth,  Street  Railways,  §  256;  2  Dill.  Mun. 


Corp.  4th.  ed.  §  721;  2  Elliott,  Roads  A 
Streets,  3d.  ed.  §§  1056,  1170;  Jones,  Neg. 
Mun.  Corp.  §  171;  Shearnu  &  Redf.  N^.  5th 
ed.  §  301 ;  2  Smith,  Mun.  Corp.  §§  1305, 1533; 
1  Sutherland,  Damages,  3d  ed.  §§  83,  86; 
Thomp.  Neg.  §§  1169,  1356,  1367,  6359;  Me- 
Mahon  v.  Second  Ave.  R.  Co.  75  N.  Y.  231; 
Sullivan  v.  Staten  Island  Electric  R.  Gow  50 
App.  Div.  558,  64  N.  Y.  Supp.  91;  Schiverea 
V.  Brooklyn  Heights  R.  Co.  89  A]^.  Div. 
340,  85  N.  Y.  Supp.  902;  Little  ▼.  Banks, 
85  N.  Y.  258;  Rochester  v.  Campbell,  123 
N.  Y.  405,  10  LJLA.  393,  20  Am.  St.  Rep. 
760,  25  N.  £.  937;  Smyth  v.  New  York,  203 
N.  Y.  106,  96  N.  E.  409;  St.  Paul  Water 
Co.  V.  Ware,  16  Wall.  566,  21  L.  ed.  485; 
Ober  V.  Crescent  City  R.  Co.  44  La.  Ann. 
1059,  32  Am.  St.  Rep.  366,  11  So.  838,  3 
Am.  Neg.  Cas.  '573;  Phinney  ▼.  Bostos 
Elev.  R.  Co.  201  Mass.  286,  131  Am.  St 
Rep.  400,  87  N.  E.  490;  Cox  v.  Fidelity  k 
Deposit  Co.  157  Mich.  59,  121  N.  W.  494; 
Lexington  v.  Mtntk  Indemnity  Co.  155  19. 
C.  219,  71  S.  E.  214;  Gates  v.  Pennaylvanis 
R.  Co.  150  Pa.  50,  16  L.RJL  554,  24  Atl. 
638;  Farmers  &  M.  Nat.  Bank  ▼.  Hanks, 
—  Tex.  Civ.  App.  — ,  128  S.  W.  147;  Cook 
V.  Dean,  11  App.  Div.  123,  42  N.  Y.  Supp. 
1040,  affirmed  in  160  N.  Y.  660,  55  N.  £. 
1094;  Weber  v.  Buffalo  R.  Co.  20  App.  Div. 
292,  47  N.  Y.  Supp.  7 ;  Prescott  v.  Le  Conte, 
83  App.  Div.  482,  82  N.  Y.  Supp.  411,  af- 
firmed in  178  N.  Y.  585,  70  N.  E.  1108; 
Wurster  v.  New  York,  136  App.  Div.  408, 
120  N.  Y.  Supp.  1029,  affirmed  in  199  N. 
Y.  534,  92  N.  E.  1108;  Wilson  v.  Water 
town,  3  Hun,  508;  Seneca  Falls  v.  Zalinski. 
8  Hun,  676;  McMahon  v.  Second  Ave.  R. 
Co.  11  Hun,  347;  Port  Jervto  v.  First  Nat 
Bank,  31  Hun,  107,  affirmed  in  96  N.  Y. 
550;  Conroy  v.  Gale,  5  Lana.  344,  affirmed 
in  47  N.  Y.  665;  Robinson  v.  Chamberlain. 
34  N.  Y.  389,  90  Am.  Dec  713;  Pulton  F 


of  the  general  contract;  and  in  the  second 
instance  the  question  would  be  merely 
whether  the  general  rule  relating  to  indem- 
nity could  be  invoked  to  render  the  con- 
tractor liable  in  such  circumstances.  No 
additional  cases  have  been  found  which 
involve  either  aspect  mentioned  above.  Dis- 
cussing the  question  in  the  first  aspect,  the 
writer,  in  22  Cyc.  86,  says:  "A  class  of 
indemnity  contracts  on  which  damages 
have  been  frequently  recovered  are  those 
containing  a  covenant  to  indemnify  and 
save  harmless  from  injuries  to  the  person 
or  property  growing  out  of  the  perform- 
ance of  contracts  for  the  construction  of 
buildings  or  other  improvements  and  other 
similar  contracts.  But  to  justify  a  recovery 
it  must  be  shown  that  the  damage  or  injury 
alleged  is  such  as  fairly  falls  within  the 
terms  of  the  contract."  The  cases  in  which 
municipalities  have  sought  indemnity  upon 
the  ground  of  the  contractor's  tort  are 
liiscussed  in  other  notes  in  this  sen^f 
if  UBJLfN^.) 


Thus,  reference  may  be  had  to  Robertson 
V.  Paducah,  40  L.R.A.(N.S.)  1153,  to  which 
is  appended  a  note  dealing  with  the  right 
of  an  employer  who  has  been  held  liable  for 
the  tort  of  his  contractor  to  recover  over 
from  the  actual  wrongdoer.  Generally  as 
to  the  right  of  a  municipality  to  recover 
indemnity  or  contribution  from  one  for 
whose  tort  it  has  been  held  liable,  see  the 
note  to  Grand  Forks  v.  Paulsnesa,  40  L.R.A. 
(N.S.)  1165.  For  a  discussion  more  gen- 
erally of  the  right  of  one  constructivelj 
liable  for  a  tox%,  to  contribution  or  in- 
demnity from  one  actually  responsible  for 
its  commission,  see  the  note  to  Scott  ▼• 
Curtis,  40  L.R.A.(N.S.)    1147. 

As  to  whether  a  breach  of  contract  with 
a  municipality  to  keep  a  street  or  highwav 
in  repair  will  sustain  an  action  by  a  per- 
son injured  djrectly  against  the  contractor, 
see  the  note  to  Jenree  v.  Metropolitaa 
Street  R.  Co.  39  L.R.A.(N.S.)    1112, 
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Ins.  Co.  ▼.  Baldwin,  37  N.  Y.  648;  Hicks 
▼.  Dorn,  42  N.  Y.  47;  Johnson  v.  Belden, 
47  N.  Y.  130;  French  v.  Donaldson,  67  N. 
Y.  496;  Huntley  v.  Empire  Engineering 
CJorp.  189  Fed.  516. 

The  paving  company  expressly  agreed  to 
indemnify  the  city  for  damages  sustained 
bv  it  ''on  account  of  anv  act  or  omission 
of  the  contractor  or  his  agents." 

New  York  v.  Brady,  161  N.  Y.  611,  46 
K.  E.  1122;  Fulton  County  Gas  &  Electric 
Co.  V.  Hudson  River  Teleph.  Co.  200  N.  Y. 
287,  93  N.  E.  1062;  Mack  Paving  Co.  v. 
New  York,  142  App.  Div.  702,  127  N.  Y. 
8upp.  728. 

Mr.  "Walter  Lester  Glenney,  with  Mr. 
Bertrand  It.  Pettlgrew,   for  respondent: 

The  appellant  cannot  recover  from  the 
respondent  the  damages  sued  for  herein,  no 
affirmative  negligence  on  the  part  of  re- 
spondent being  alleged. 

Mack  Paving  Co.  v.  New  York,  supra; 
McMahon  v.  Second  Ave.  R.  Co.  75  N.  Y. 
231;  Schick  v.  Fleischhauer,  26  App.  Div. 
210,  49  N.  Y.  Supp.  962;  Cuilhe  v.  Acker- 
man,  58  Misc.  538,  109  N.  Y.  Supp.  714; 
Levy  V.  Roosevelt,  131  App.  Div.  8,  115 
N.  Y.  Supp.  475;  New  York  v.  American 
R.  Traffic  Co.  66  Misc.  166,  121  N.  Y.  Supp. 
221 ;  Rochester  v.  Campbell,  123  N.  Y.  405, 
10  L.R.A.  393,  20  Am.  St.  Rep.  760,  25  N. 
E.  937;  Prescott  v.  Le  Conte,  83  App.  Div. 
482,  82  N.  Y.  Supp.  411;  New  York  v. 
Brady,  151  N.  Y.  611,  45  N.  E.  1122;  Man- 
hattan R.  Co.  V.  Cornell,  54  Hun,  292,  7 
N.  Y.  Supp.  567,  affirmed  in  130  N.  Y.  637, 
29  N.  E.  151. 

The  appellant's  own  negligence  caused 
the  damages  claimed,  and  it  cannot,  there- 
fore, recover  such  damages  from  this  re- 
spondent. 

Brooklyn  v.  Brooklyn  City  R.  Co.  47  N. 
Y.  486,  7  Am.  Rep.  469;  Prescott  v.  Le 
Conte,  83  App.  Div.  482,  70  N.  E.  1108, 
affirmed  in  178  N.  Y.  585,  70  N.  E.  1108; 
Manhattan  R.  Co.  v.  Cornell,  54  Hun,  292, 
7  N.  Y.  Supp.  557,  affirmed  in  130  N.  Y. 
637,  29  N.   E.   151. 

The  control  of  the  street  remained  in  the 
appellant,  the  city  of  New  York,  and  no 
other  duty  than  a  contract  obligation  was 
imposed  upon  the  respondent. 

People  ex  rel.  Consolidated  Teleg.  k 
Klectrical  Subway  Co.  v.  Monroe,  85  App. 
Div.  542,  83  N.  Y.  Supp.  382;  Geneva  v. 
Brush  Electric  Co.  50  Hun,  581,  3  N.  Y. 
Supp.  595,  affirmed  in  130  N.  Y.  670,  29 
N.  E.  1034. 

The  damages  sought  to  be  recovered  by 
appellant  were  not  contemplated  by  the  re- 
spondent and  appellant,  as  within  the  terms 
of  their  agreement  as  set  forth  in  the  com- 
plaint herein. 

New  York  v.  American  R.  Traffic  Cg,  6(| 
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Misc.  166,  121  N.  Y.  Supp.  221;  Geneva  v. 
Brush  Electric  Co.  50  Hun,  581,  3  N.  Y. 
Supp.  596,  affirmed  in  130  N.  Y.  670,  29 
N.  E.  1034;  Schick  v.  Fleischhauer,  26  App. 
Div.  210,  49  N.  Y.  Supp.  962;  Cuilhe  v. 
Ackerman,  58  Misc.  638,  109  N.  Y.  Supp. 
714;  Levy  v.  Roosevelt,  131  App.  Div.  8, 
115  N.  Y.  Supp.  475;  New  York  v.  Amer- 
ican R.  Traffic  Co.  66  Misc.  166,  121  N.  Y. 
Supp.  221. 

6ray»  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  city  of 
New  Y'ork  to  recover  from  the  defendants 
the  amount  which  had  been  paid  in  satis- 
faction of  a  judgment  theretofore  recovered 
against  the  former,  at  the  suit  of  a  person 
injured  upon  one  of  its  streets.  The  com- 
plaint was  demurred  to  by  one  of  the  de- 
fendants for  insufficiency  of  the  facts  al- 
leged to  constitute  a  cause  of  action.  The 
demurrer  has  been  sustained  in  the  courts 
below,  and  the  present  appeal  is  from  a 
final  judgment,  entered  upon  the  plaintiff's 
failure  to  serve  an  amended  complaint.  The 
justices  of  the  appellate  division  were 
sharply  divided  in  opinion,  and  the  ques- 
tion of  law  presented  upon  this  appeal 
turns  upon  the  construction  to  be  given 
to  certain  provisions  of  a  contract  made 
by  the  city  for  the  grading  and  paving  of 
one  of  its  streets.  This  contract,  which  is 
made  part -of  the  complaint,  was  with  the 
defendant  the  Sicilian  Asphalt  Paving  Com- 
pany, respondent  here.  By  a  clause  of  the 
contract  the  contractor  was  to  furnish  all 
the  labor  and  materials  necessary,  in  ac- 
cordance with  specifications  attached,  to 
regulate,  grade,  pave,  or  repave  with  as- 
phalt pavement  a  portion  of  Forty-fifth 
street,  and  was  to  "maintain  said  pavement 
in  good  condition  to  the  satisfaction  of  the 
president  (of  the  borough)  for  the  period 
of  live  years  from  the  final  completion  and 
acceptance  thereof."  By  another  clause, 
the  contractor  agreed  that,  "during  the  per- 
formance of  the  work  herein  set  forth  he 
will  place  proper  guards  upon  and  around 
the  same  for  the  prevention  of  accidents. 

.  .  will  indemnify  and  save  harmless 
party  of  the  first  part  against  and  from 
all  suits  and  actions,  of  every  name  and  de- 
scription, brought  against  them,  and  all 
costs  and  damages  to  which  it  may  be  put 
on  account,  or  by  reason,  of  any  injurv 
or  alleged  injury  to  the  person  or  property 
of  another,  resulting  from  negligence  or 
carelessness  in  the  performance  of  the  work, 
or  in  guarding  the  same,  or  from  any  im- 
proper materials  used  in  its  prosecution.'' 
By  another  clause  the  contractor  nsrreotl 
"to  repair  and  make  good,  to  the  satisfnc 
tion    Qf    tl^e    engineer,    any    disintegration, 
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cracks,  bunches,  levees,  or  settlement,  or 
any  depression  in  the  pavement  that  shall 
measure  more  than  three  eighths  (|)  of  an 
inch  fcom  the  under  side  of  a  straight 
edge  four  (4)  feet  long,  which  shall  occur 
at  any  time  during  the  period  of  five  years 
from  the  date  of  the  acceptance  of  the  wholi^ 
work  under  the  contract,  when  notified  so 
to  do  by  the  president  by  a  written  notice 
to  be  served  on  him.  .  .  .  During  the 
period  of  maintenance,  the  contractor  shall, 
within  five  (6)  days  after  the  receipt  of 
notice  so  to  do,  restore  the  pavement  over 
all  openings  made  by  corporations  or  plumb- 
ers for  making  new  service  connections,  or 
repairing,  renewing,  or  removing  the  same, 
and  over  all  trenches  made  for  carrying 
dewers,  water  or  gas  pipes  or  any  other 
subsurface  pipes  or  conduits,  for  the  build- 
ing or  laying  of  which  permits  may  be  is- 
sued by  the  president."  After  the  comple- 
tion and  acceptance  of  the  work  called  for 
by  the  contract,  and  within  five  years,  per- 
mission was  granted  by  the  president  of 
the  borough  to  the  defendant  the  Consoli- 
dated Telegraph  &  Electrical  Subway  Com- 
pany to  open  the  pavement  at  Nos.  537  to 
547  West  Forty-fifth  street.  This  permis- 
sion was  granted  with  the  condition  that 
that  company  should  indemnify  the  city 
against  all  damages  which  might  result 
from  the  ctHnpany's  negligence,  and  with 
the  consent  of  the  defendant  the  Sicilian 
Asplialt  Company,  and  upon  the  express 
understanding  that  the  latter  would  re- 
store the  pavement  at  the  expense  of  the 
Consolidated  Telegraph  &  Electrical  Com- 
pany. The  asphalt  company  was  duly 
notified  to  restore  the  pavement  over  the 
openings  made,  but  failed  to  do  so  prior 
to  the  happening  of  an  accident,  which  was 
caused  by  the  opening  in  the  street.  The 
Injured  party  thereafter  recovered  a  judg- 
ment against  the  city  for  the  damages 
caused  to  him. 

The  judgment  below,  which  sustained  the 
demurrer  interposed  by  the  asphalt  com- 
pany  to  the  complaint,  was  correct;  for 
the  reason  that  its  contract  with  the  city 
only  made  it  answerable  over  for  such  dam- 
sges  as  might  be  recovered  against  the  city 
by  reason  of  accidents  happening  through 
the  contractor's  negligence  during  the  per- 
formance of  the  work  of  construction  or  of 
subsequent  repairing.  The  contractor  was 
not  responsible  generally  for  what  personal 
injuries  might  be  occasioned  by  reason  of 
defective  conditions  in  the  street;  but  onlv 
became  responsible  therefor  as  its  agree- 
ments in  the  contract  might  devolve  re- 
sponsibility upon  it.  When  the  work  was 
performed,  which  the  contract  required, 
then  no  other  continuing  liability  was  pro- 
vided for,  except  bv  the  agreement  to  raain- 
46  L.RJ^.(N.S.) 


tain  the  pavement   in   good   condition  far 
the  period  of  five  years.     That  simply  im- 
posed  upon   the  contractor  a   duty  to  see 
to  it  that  the  pavement,  which  it  had  laid, 
should    be    properly    serviceable    for    street 
purposes     during     the     period     stipulated. 
There  was  a  distinct  and   separate  agree- 
ment on  its  part  that,  when  notified  to  that 
effect  by  the  president  of  the  borough,  it 
would   repair   and   make  good  certain  de- 
fects  specified,   which    might   be   found   in 
the   pavement,  with   the  right  reserved  to 
the  president  of  the  borough,  upon  its  fail- 
ure to  do  so,  to  cause  the  r^airs  to  be  done 
at  the  contractor's  expense.     Another  pro- 
vision, which  bound  the  cob  tractor  during 
the  period  of  maintenance,  required  it,  with- 
in five  days  after  the  receipt  of  notice  so 
to   do,   to  "restore  the   pavement   over   all 
openings  made  by  corporations  or  plumb- 
ers," for  which  permits  might  be  issued  by 
the  president  of  the  borough.     This  provi- 
sion is  an  amplification  of  the  oontractori 
agreement  to  make  repairs  during  the  five 
years   constituting   the   period   of   mainte- 
nance.    It  contemplated  a  condition  quite 
likely  to  arise  in  the  use  of  the  streets.    It 
was   a   further  consideration   for   the  con- 
tract, and  the  city  thereby  relieved   it<elf 
of  the  expense  of  that  class  of  street  re- 
pairs.    But    the    primary    liability    of   the 
city   for  the   safe  condition  of  its  streets 
could  not,  and  never  did,  shift  to  the  con- 
tractor, and  the  latter  never  undertook  to 
keep  the  street  in  repair.     It  could  neither 
make   repairs,  nor  be  held   for   failure  is 
that  respect,  until  the  notice  had  been  given. 
O'Keeffe  v.  New  York,  173  N.  Y.  474,  66 
N.  E.  194.     Its  agreements  to  repair  and 
to  restore  the  pavement,  in  no  reasonable 
view  of  the  contract,  comprehended  a  lia- 
bility over  for  personal  injuries  occasioned 
by    defective   street   conditions;    they   sub- 
jected it  to  a  liability  to  make  good  to  the 
city  such  expense  as  the  latter  might  incor 
in  doing  the  work  which  the  contractor  had 
agreed  to  do.     The  argument  of  the  appel- 
lant is  based  upon  the  erroneous  premise 
that  the  contractor,  by  force  of  its  agree- 
ments, had  obligated  itself  to  perform  on 
behalf  of  the  public  the  duty  which  rested 
upon   the  municipality.     The  contract  im- 
ported   no    such    obligation,   and   the  city 
could   not   evade,   suspend,    or    cast    npon 
others  the  duty,  as  to  the  public,  of  main- 
taining   the    streets    in    a    safe    condition. 
Storrs  V.  Utica,  17  N.  Y.  104,  72  Am.  Dee. 
437;  Turner  v.  Newburgh,  109  N.  Y.  301. 
4  Am.  St.  Rep.  453,  16  N.  E.  344.    The  city 
had  not  given  over  the  street  to  the  eon- 
tractor,  in  which  respect  the  case  differed 
from    one    where    a    railroad    company,  in 
consideration  of  the  license  from  a  mimici- 
pal  corporation  to  use  the  streets,  has  agreed 
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to  keep  the  portion  of  the  streets  usod  in  | 
repair.  In  such  a  case  the  railroad  com- 
pajiy,  as  it  was  said  in  Brooklyn  v.  Brook- 
lyn City  R.  Co.  47  N.  Y.  475,  at  page  486, 
7  Am.  Rep.  469,  "contracts  to  perform  that 
duty  to  the  public  in  the  place  and  stead 
of  the  municipality,  and  the  way  is  given 
over  to  him  for  that  purpose."  The  rail- 
road company  in  that  case  would  be  liable 
independently  for  an  injury  caused  by  a 
defect  in  its  reserved  portion  of  the  street 
by  reason  of  its  failure  to  perform  its 
agreement  to  keep  it  in  repair. 

This  contract  neither  contains,  nor  im- 
ports, any  agreement  on  the  part  of  the 
contractor,  after  completion  of  the  work 
contracted  for  and  during  the  period  of 
maintenance,  to  do  anything  more  than  to 
maintain  the  pavement,  as  it  had  been  ac- 
cepted, and  to  make  such  repairs,  or  to  do 
Buch  relaying  of  the  pavement,  as  are  stip- 
ulated for  and  which  may  be  indicated  in 
the  notice  to  be  served. 

It  does  not  appear  that  the  contractor 
was  at  fault  here  in  any  respect,  except  as 
it  had  failed  to  comply  with  the  notice  from 
the  city  to  restore  the  pavement  over  the 
openings  made  by  the  Consolidated  Tele- 
graph &  Electrical  Company.  Liability  for 
that  failure  would  be  measured  by  the  ex- 
pense to  which  the  city  would  be  put  in 
causing  the  work  to  be  done.  Enough  has 
been  said  in  connection  with  the  discussion 
at  the  appellate  division  to  indicate  the 
pounds  upon  which  we  place  our  affirmance 
of  the  judgment  appealed  from. 

Callen,  Ch.  J.,  and  Werner,  HIscock, 
Collin,  Cuddeback,  and  Miller,  JJ.,  con- 
cur. 
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UNIVERSITY  LAND  COMPANY,  Appt. 

(—  Or.  — ,  133  Pac.  627.) 

Penalty  ^  provision  of  remission  of  in- 
terest on  prompt  payment. 

The  provision  in  a  contract  for  the  pay- 
ment of  the  purchase  price  of  real  estate 


in  instalments,  with  interest,  that  in  case 
all  instalments  are  paid  on  or  before  ma- 
turity interest  will  be  remitted,  does  not 
render  the  provision  for  interest  a  penalty, 
and  therefore  the  purchaser  is  not  entitled 
to  a  conveyance  upon  paying  the  principal 
without  interest,  if  he  has  not  paid  the  in- 
stalments according  to  the  contract,  al- 
though the  delays  were  only  slight  and  of 
little  importance. 

(June    24,    1913.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty in  plaintiffs'  favor  in  a  suit  to  compel 
specific  performance  of  a  contract  to  sell 
real  estate.     Reversed. 

Statement  by  Ramsey,  J.: 

This  suit  was  brought  by  the  respondents 
against  the  appellant,  asking  for  the  spe- 
cific performance  of  a  contract  to  convey 
lots  38,  39,  and  40,  as*  described  on  the  plat 
of  University  Park  as  it  appears  on  record 
in  the  public  records  of  deeds  of  Multnomah 
county,  Oregon.  The  contract  is  dated  Feb- 
ruary 15,  1907.  The  respondents  claim  that 
they  have  fully  performed  said  contract  on 
their  part,  and  are  entitled  to  a  deed  of 
conveyance  of  said  lots.  The  appellant 
claims  that  the  respondents  are  not  en- 
titled to  a  conveyance  of  said  lots,  because 
they  failed  to  pay  the  interest  amounting  to 
$74.18,  which  the  appellant  asserts  has  ac- 
cumulated and  become  due  on  the  purchase 
price  of  said  lots.  The  purchase  price  of  the 
lots  was  $600,  and  it  was  fully  paid,  but  no 
interest  thereon  was  paid.  Whether  or  not 
the  respondents  were  entitled  to  a  deed  of 
conveyance  depends  upon  whether  any  in- 
terest accrued  on  said  contract.  The  facts 
in  the  case  were  agreed  upon  by  stipulation 
of  the  parties.     The  defendant  appealed. 

Mr.  P.  li.  l¥illls,  for  appellant: 
The    contract    could    and    did    draw    in- 
terest. 

Rumsey  v.  Matthews,  1  Bibb,  242^  Dag- 
gett V.  Pratt,  15  Mass.  177;  Satterwhite  v. 
M'Kie,  Harp.  L,  397;  M'Nairy  v.  Bell,  1 
Yerg.  502,  24  Am.  Dec.  454;  Alexander  v. 
Troutman,  1  Ga.  469;  Lalande  v.  Breaux,  5 
La.  Ann.  505;   Rogers  v.  Sample,  33.  Miss. 


Note.  ^  Effect  of  provision  for  remission 
of  part  of  the  principal  or  interest 
if  payment  is  ntode  at  maturity. 

The  usual  question  in  contracts  similar  to 
that  under  consideration  in  Wbenn  v.  Un- 
VERSiTY  Land  Co.  is  whether  the  difference 
between  the  larger  and  smaller  sums  is  a 
penalty  or  liquidated  damages.  (While 
this  note  does  not  consider  the  question  of 
usury,  the  reader  will  remember  that  con- 
tracts of  this  kind  are  in  general  not  usu- 
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rious  unless  made  with  intent  to  evade  the 
usury  law,  as  the  matter  is  under  the  con- 
trol of  the  borrower.  39  Cyc.  953.  Thus, 
in  Roberts  v.  Tremayne,  Cro.  Jac.  507,  Dod- 
eridge,  J.,  said:  "If  I  lend  to  one  a  hun- 
dred pounds  for  two  years,  to  pay  for  the 
loan  thereof  thirty  pounds,  and  if  he  pay 
the  principal  at  the  year's  end,  he  shall  pay 
nothing  for  interest,  this  is  not  usury;  foV 
the  party  hath  his  election,  and  may  pay  it 
at  the  first  year's  end,  and  so  discharge 
himself.") 
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311,  69  Am.  Dec.  349;  Hackenberry  v. 
Shaw,  11  Ind.  392;  Fisher  v.  Anderson,  25 
Iowa,  29,  95  Am.  Dec.  761;  FUnders  y. 
Chamberlain,  24  Mich.  316 ;  Reeves  v.  Stipp, 
91  111.  610;  Pom.  £q.  Jur.  Ist  ed.  §  436; 
Finger  ▼.  McCaughey,  114  Cal.  64,  46  Pac. 
1004;  McKay  y.  Belknap  SaY.  Bank,  27 
Colo.  50,  59  Pac.  747;  Close  y.  Riddle,  40 
Or.  596,  91  Am.  St.  Rep.  580,  67  Pac.  932; 
Sedgw.  Damages,  6th  ed.  514. 

Messrs.  Piatt  &  Piatt,  Palmer  li. 
Fates,  and  J.  O.  Bailey,  for  respondents: 

Wherever  the  payment  of  a  smaller  sum 
is  secured  by  a  larger,  the  larger  sum  thus 
contracted  for  can  never  be  treated  as  liqui- 
dated damages,  but  must  always  be  treated 
as  a  penalty. 

Pom.  Eq.  Jur.  3d  ed.  435,. 436,  441;   13 


Cyc.  101;  Foley  v.  McKeegan,  4  Iowa,  1, 
66  Am.  Dec.  107;  Lampman  y.  Cochran, 
16  N,  Y.  275;  Morrill  y.  Weeks,  70  N.  H. 
178,  46  Atl.  32;  Gay  Mfg.  Co.  v.  Camp,  13 
C.  C.  A.  137,  25  U.  S.  App.  134,  65  Fed. 
799. 

Whether  an  agreement  provides  for  the 
performance  or  nonperformance  of  one  sin- 
gle act  or  of  several  distinct  and  separate 
acts,  if  the  stipulation  to  pay  a  certain  sum 
of  money  upon  a  default  is  so  framed  and 
of  such  a  nature  and  effect  that  it  neces- 
sarily renders  the  defaulting  party  liable 
in  the  same  amotmt  at  all  events,  both  when 
the  failure  to  perform  is  complete  and  when 
it  is  only  partial,  the  sum  must  be  re- 
garded as  a  penalty,  and  not  as  liquidated 
damages. 


Cases  are  excluded  where  the  obligation 
of  a  third  party  is  brought  in  on  agreeing 
to  reduce  a  debt  if  paid  promptly.  See  Rose 
V.  Rose,  Ambl.  831 ;  Carroll  v.  O'Connor,  11 
Ir.  Eq.  Rep.  200;  Watson  v.  Mason,  22 
Grant,  Ch.  (U.  C.)  574  (reversing  22  Grant, 
Ch.  [U.  C]  180). 

Where  there  is  an  agreement  by  a  cred- 
itor to  remit  part  of  his  debt  if  paid  by  a 
certain  day,  on  a  default  the  whole  debt 
may  be  recovered,  and  equity  will  grant  no 
relief.  Sewell  v.  Musson,  1  Yem.  210,  1  Eq. 
Cas.  Abr.  28,  PI.  3;  Ex  parte  Bennett  2 
Atk.  527;  Ford  v.  Chesterfield,  19  Beav. 
428,  2  Week.  Rep.  640;  Eargle  v.  Lorick,  55 
S.  C.  431,  33  S.  E.  490. 

This  rule  is  recognized  in  United  States 
Mortg.  Co.  v.  Sperry,  138  U.  S.  313,  34 
L.  ed.  969,  11  Sup.  Ct.  Rep.  321. 

Where  a  creditor  agrees  to  take  less  than 
his  debt  if  paid  by  such  a  day  a  tender  a 
day  or  two  later  will  not  avoid  an  action 
for  the  whole  sum.  Sewell  v.  Musson,  1 
Vern.  210. 

(But  a  technical  default  in  payment  was 
relieved  against  where  an  attempt  to  pay 
in  time  .was  made  in  good  faith.  Mooker- 
jee  v.  Masseyk,  9  Week.  Rep.  4.) 

In  some  of  the  cases,  as  in  Wbenn  y. 
Univebsitt  Land  Co.,  the  deduction  was 
to  be  of  the  interest  or  a  part  of  it. 

Thus,  where  a  mortgagee  lends  money  at 
a  certain  per  cent,  but  agrees  in  the  deed 
that  if  the  money  be  paid  within  three 
months  after  it  becomes  due,  that  he  will 
accept  a  lower  per  cent,  after  such  time  he 
is  entitled  to  the  higher  rate  (Jory  y.  Cox, 
Prec.  in  Ch.  160),  for  chancery  can  give  him 
no  relief   (in  Re  Powis,  3  Atk.  519). 

Where  a  note  made  in  Alabama  was  pay- 
able in  New  York  for  a  certain  sum,  with 
lawful  interest  from  date  till  paid,  ''but  if 
the  principal  sum  shall  be  punctually  paid 
when  due,  then,  in  that  case  and  not  other- 
wise, the  interest  is  to  be  deducted,"  it  was 
held  that  there  could  be  no  abatement  of 
interest  unless  the  note  was  promptly  paid; 
the  court  laying  stress  on  the  fact  that  in 
Yiew  of  the  high  rate  of  exchange,  prompt 
payment  in  New  York  might  be  equivalent 
46  L.R.A.(N.S.) 


in  advantage  to  the  amount  of  interest.  Ely 
v.  Witherspoon,  2  Ala.  131. 

In  j:x  parte  Bennet,  2  Atk.  527,  Lord 
Hardwicke,  said:  "The  general  rule  of 
equity  with  respect  to  compositions  of  debts 
has  been  rightly  laid  down,  that  the  court 
will  not  dispense  with  the  point  of  time 
in  compositions;  for  where  a  creditor  agrees 
to  take  less  than  his  debt,  so  that  it  be  paid 
predsely  at  the  day,  and  the  debtor  fails 
of  payment^  he  cannot  be  relieved  (SeweVs 
Case,  1  Eq.  Cas.  Abr.  28,  PI.  3),"  and  he 
considered  that  the  same  should  be  true 
where  the  debtor  became  a  bankrupt. 

In  Thompson  y.  Hudson,  L.  R.  4  H.  L.  1, 
38  L.  J.  On.  N.  8.  431  (reversing  L.  R.  2 
Ch.  256,  36  L.  J.  Ch.  N.  S.  388,  15  Week 
Rep.  697),  it  was  held  that  where^  in  con- 
sideration  of  payment  by  a  certain  time,  a 
creditor  agrees  to  remit  part  of  his  debt, 
stipulating  that  default  shall  revive  the 
entire  debt»  upon  default  the  entire  debt 
can  be  recovered. 

The  question  of  form. 

There  was  a  clear  distinction  in  chan- 
cery between  an  agreement  to  pay  a  certain 
sum  which  would  be  satisfied  by  the  pay- 
ment*  of  a  smaller  sum  if  paid  by  a  certain 
time,  and  an  agreement  to  pay  a  certain 
sum  with  a  proviso  that  if  not  paid  by  a 
certain  time  then  a  larger  sum  would  be 
due. 

Thus,  in  Re  Powis,  supra.  Lord  Hard- 
wicke said  that  if  a  "mortgage  had  been 
made,  with  a  reservation  of  4  per  cent  in- 
terest, with  a  proviso  that  upon  nonpay- 
ment thereof  within  a  certain  time  after 
it  is  due  the  mortgagor  shall  pay  5  per 
cent,  such  proviso  would  not  be  good,  and 
has  been  determined  several  times;  be- 
cause, where  the  interest  is  to  be  increased 
if  not  paid  at  the  day,  that  is  but  as  a 
nomine  pcencs,  and  relievable  in  equity.** 
See  also  a  similar  statement  by  the  same 
judge  in  Walmesley  v.  Booth,  Barnard  Ch. 
475,  2  Atk.  25. 

And  in  Bonafous  v.  Rybot,  3  Burr.  1374, 
Lord  Mansfield  said:  "There  is  a  distinc- 
tion in  the  court  of  chi^ncer^,  that  if  ^ 
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Pom.  Eq.  Jur.  3d  ed.  p.  743;  Wilhelm  ▼. 
Eaves,  21  Or.  104,  14  LJLA.  207,  27  Pac 
1053;  Lee  ▼.  Overatreet,  44  6a.  507;  Shrere 
T.  Brereton,  51  Pa.  175;  Hamaker  ▼. 
Schroers,  40  Mo.  406;  Longworth  v.  Askren, 
15  Ohio  St.  370;  Goodyear  Shoe  Machinery 
Co.  V.  Selz,  S.  &  Co.  157  lU.  186,  41  N.  E. 
625;  Taylor  v.  The  Marcella,  1  Woods,  302, 
Fed.  Caa.  No.  13,707;  Curry  v.  Larer,  7 
Pa.  470,  40  Am.  Dec.  486. 

Where  the  construction  of  a  contract  Is 
doubtful,  the  tendency  of  the  court  is  in 
favor  of  the  interpretation  which  makes 
the  sum  a  penalty. 

Wilhelm  v.  Eaves,  21  Or.  100,  14  L.RJL 
207,  27  Pac  1053;  Cushing  v.  Drew,  07 
Mass.  445;  13  Cyc.  05;  Foley  ▼.  McKeegan, 


4  Iowa,  1,  66  Am.  Dec.  107;  Tayloe  ▼.  Sand- 
iford,  7  Wheat,  13,  5  L.  ed.  384. 

Equity  will  relieve  against  penalties  and 
forfeitures. 

16  Cyc.  76;  Pom.  Eq.  Jur.  3d  ed.  §  450, 
p.  75;  Sherburne  v.  Hirst,  121  Fed.  1003; 
Manhattan  L.  Ins.  Co.  v.  Wright,  61  C.  C. 
A.  138,  126  Fed.  82. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  for  specific  performance  is 
based  on  a  written  contract  of  which  the 
following  is  a  copy,  in  part,  to  wit:  "This 
contract,  made  and  entered  into  this  15th 
day  of  February, '  1907,  by  and  between 
University  Land  Company,  a  corporation 
of  Multnomah  county,  Oregon,  as  first  party 


per  cent  be  reserved  for  interest  on  a  mort- 
gage, with  a  condition  to  accept  4  if  punc- 
tually paid;  this  condition  must  be  strictly 
performed;  and  the  debtor  shall  not  have 
relief  in  equity  aftter  the  day  of  payment 
is  elapsed,  (because  the  1  per  cent  was  to  be 
abated  upon  a  condition  which  is  not  per- 
formed), but  if  4  per  cent  be  reserved,  with 
an  agreement  that  if  the  4  be  not  punctually 
paid  at  the  day,  the  mortgagee  shall  pay  5, 
that  shall  be  considered  as  a  penalty  added ; 
and  the  court  of  eauity  will,  in  such  case, 
relieve  against  it.*" 

Lord  Eldon,  however,  confuses  the  two 
forms  in  his  remarks  in  Seton  v.  Slade,  7 
Ves.  Jr.  265,  where  he  is  reported  to  have 
said:  "Time  is  not  r^;arded  here  as  at  law. 
So,  in  the  instance  of  a  mortgage  with  in- 
terest at  5  per  cent,  and  a  condition  to 
take  4  if  regularly  paid;  or  at  4  per  cent, 
with  a  condition  for  5,  if  not  regularly 
paid.  At  law  you  might  in  that  case  re- 
cover the  5  per  cent,  for  it  is  the  legal  in- 
terest. But  this  court  regards  the 
5  per  cent  as  a  penalty  for  securing 
the  4;  and  time  is  no  farth'er  the 
essence  than  that  if  it  is  not  paid  at  the 
time,  the  party  may  be  relievea  from  pay- 
ing the  5  per  cent  by  paying  the  4  per 
cent,  and  putting  the  other  party  in  the 
same  condition  as  if  the  4  per  cent  had 
been  paid;  that  is,  by  paying  him  interest 
on  the  4  per  cent  as  if  it  had  been  received 
at  the  time." 

In  some  of  the  American  cases  it  has  been 
held  that  there  is  no  distinction  between 
the  two  forms  of  contract.  This  has  been 
done  for  the  purpose  of  sustaining  the 
terms  of  an  agreement  to  pay  a  larger 
sum  on  default  in  paying  a  smaller  one,  the 
decision  being  that  such  an  agreement  was 
the  same  thing  as  a  promise  to  pay  the 
larger  sum,  with  the  privilege  of  satisfy- 
ing the  contract  by  prompt  payment  of  a 
smaller  sum.  .Reeves  v.  Stipp,  01  III.  610; 
Rogers  v.  Sample,  33  Miss.  312,  60  Am.  Dec. 
340;  Satterwhite  v.  M'Kie,  Harp.  L.  307; 
in  all  of  which  cases  the  contract  provided 
for  interest  if  the  principal  was  not 
promptly  paid. 

And  it  has  been  held  that  an  agreement 
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to  discharge  a  larger  sum  by  the  prompt 
payment  of  a  smaller  sum  would  be  a  con- 
tract for  a  penalty  if  such  would  be  the 
effect  of  a  contract  increasing  the  sum  due 
on  a  default.  Longworth  v.  Askren, 
15  Ohio  St.  370,  where  the  court  said: 
"Nor,  in  our  view,  does  the  order  in 
which  the  sums  are  stated  change  their 
character,  or  the  legal  effect  of  the 
instrument;  for,  whether  the  amount  to 
bo  paid  is  to  be  reduced  upon  compliance 
which  the  sums  are  stated  change  their 
creased  on  a  default,  is  only  a  different 
mode  of  expressing  the  same  thing."  See 
also  to  similar  effect  Goodyear  Shoe  Ma- 
chinery Co.  v.  Selz,  S.  &  Co.  157  111.  186, 
41  N.  E.  625,  infra. 

The  question  of  actual  debt. 

It  has  been  asserted  that  to  insure  the 
the  enforcement  of  the  contract  according 
to  its  terms,  it  is  necessary  that  the  larger 
sum  should  be  the  real  debt. 

Thus,  where  a  promissory  note  payable 
in  instalments,  with  interest,  in  ten  years 
(the  contract  price  of  a  lot),  provided  that 
if  every  payment  was  made  respectively 
within  ten  days  after  due,  "as  an  induce- 
ment  to  punctuality,"  one-fifth  part  of  the 
principal  sum  would  be  released,  and  the 
balance,  with  interest  on  such  balance,  ac- 
cepted in  full  payment,  it  was  held  that  the 
four  fifths  was  evidently  the  amount  of  the 
debt  and  the  other  one  fifth  a  penalty. 
Longworth  v.  Askren,   supra. 

And  in  Waggoner  v.  Cox,  40  Ohio  St.  530, 
where  there  was  given  for  a  dower  right  a 
promise  to  pay  $800  on  a  certain  day  a 
few  months  later,  provided  that  if  the 
promisor  should  pay  the  promisee  $40  a 
year  for  life  it  should  be  a  discharge  of  the 
debt,  the  court,  in  holding  that  upon  all  the 
facts  $800  was  the  price  of  the  dower 
right  and  became  due  upon  default  in  in- 
stalments, distinguished  the  Longworth 
Case  and  said:  "To  this  state  of  facts 
another  principle  applies  and  is  decisive. 
When  the  larger  sum  is  the  actual  debt,  and 
a  smaller  sum  has  been  agreed  upon  as  a 
release  if  paid  under  stated  conditions,  the 
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hereto,  and  Sara  B.  VVrenn,  Ada  A. 
Schlott,  Susie  M.  Wrenn,  as  second  party 
hereto,  witneaseth:  That  the  said  first 
party,  in  consideration  of  the  covenants, 
and  agreements,  herein  contained  and  the 
payments  herein  mentioned,  agrees  to  sell 
unto  the  second  party,  i^U  the  land  situated 
in  the  countv  of  Multnomah  and  state  of 
Oregon,  and  described  as  follows,  to  wit: 
Lots  thirty-eight  (38),  thirty-nine  (39), 
and  forty  (40),  block  182,  as  shown  and 
designated  on  the  plat  of  University  Park 
as  the  same  appears  on  record  in  the  public 
records  of  deeds  of  said  Multnomah  county, 
and  delivers  the  possession  thereof  to  said 
second  party,  all  for  the  sum  or  purchase 
price  of  six  hundred  dollars  ($600),  to  be 
paid  by  the  second  party  to  the  first  party 


at  its  office  in  Portland,  Or^on,  at  the  fol- 
lowing named  times,  to  wit:  Thirty  dol- 
lars ($30)  in  cash,  the  receipt  whereof  is 
hereby  acknowledged  and  the  remainder  in 
monthly  instalments,  as  follows:  Fifteen 
dollars  ($15)  thereof  on  or  before  the  15th 
day  of  March,  1907,  and  fifteen  ($15)  ad- 
ditional dollars  thereof  on^or  before  the 
15th  day  of  each  calendar  month  there- 
after until  the  whole  of  said  purchase  price 
shall  \^  paid.  All  of  which  payments  said 
second  party  hereby  agrees  to  make  at 
the  times  and  place  above  provided  there- 
for, with  interest  at  the  rate  of  8  per  cent 
per  annum,  payable  in  like  instalments  im- 
mediately after  the  last  instalment  of  prin- 
cipal shall  fall  due.  All  interest  shall  be 
remitted    if    each    instalment    of    principal 


neglect  to  comply  with  the  easier  terms 
gives  the  creditor  the  right  to  compel  the 
payment  of  the  larger  sum.  1  Sutherland, 
Damages,   499." 

On  the  other  hand,  other  cases  look  to 
the  contract.  Thus,  where  a  bond  was  to 
be  void  if  interest  on  a  certain  sum  was  an- 
nually paid  during  the  life  of  the  obligee, 
but  upon  default  such  sum  should  be  due 
and  payable,  this  was  held  to  be  liquidated 
damages,  although  at  the  time  of  the  de- 
fault the  obligee's  life  interest  was  worth 
less  than  such  sum.  Berrinkott  v.  Trap- 
hagen,  39  Wis.  219  (where  the  point  of  the 
case  was  that  the  contract  was  not  unrea- 
sonable ) . 

So,  in  Russell  v.  Wright,  23  S.  D.  338, 
121  N.  W.  842,  where  two  notes  secured  by 
mortgage  were  executed  to  pay  certain  com- 
missions, one  of  them  stating  that  if  the 
payments  on  the  other  were  promptly  made 
and  certain  other  payments  affecting  the 
mortgage  security  were  made,  that  then 
the  second  note  should  be  void,  it  was  held 
that  the  holder  of-  the  second  note  in  en- 
forcing a  breach  was  not  enforcing  a  for- 
feiture but  the  contract  of  the  parties. 

In  Jordan  v.  Lewis,  2  Stew.  (Ala.)  426, 
it  was  held  that  a  promissory  note  contain- 
ing a  stipulation  that,  if  paid  by  a  certain 
day  before  maturity  a  certain  less  sum  "is 
to  satisfy  this  note,"  does  not  involve  a 
penalty,  and  the  larger  sura  may  be  col- 
lected at  maturity.  This  case  was  fol- 
lowed in  Carter  v.  Corley,  23  Ala.  612 
(where  there  seems  to  be  a  misprint  in  the 
maturity  of  the  note  as  copied  in  the  court's 
opinion). 

It  will  be  observed  that  in  these  Alabama 
eases  it  does  not  appear  which  sum  was  the 
actual  debt.  In  tlie  Carter  Case,  the  court 
said,  referring  to  the  Jordan  Case:  "We 
have  heretofore  decided  that  in  a  note 
made  after  this  form,  wliere  a  greater  sum 
may  be  discharged  by  the  payment  of  a  less 
sum  at  an  earlier  day,  the  greater  sum  will 
not  be  considered  in  the  nature  of  a  penalty, 
but  the  debt  actually  due.  and  is  recoverable 
if  the  less  sum  be  not  paid  according  to  the 
terms  of  the  note." 

See   also   cases    infra,   "Discounts." 
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Discounts. 

Where  a  contract  to  use  the  plaintiffs 
electric  lighting  service  provided  that,  in 
consideration  of  defendant's  using  it  for 
a  year  and  paying  bills  by  the  10th  of  the 
month,  certain  large  discounts  would  be 
allowed,  it  was  held  on  the  defendant's 
ceasing  within  the  year  to  use  such  service 
that  the  discounts  already  allowed  on  bills 
paid  were  collectable  by  the  plaintitl.  as 
the  real  ground  of  the  discounts  was  the 
provision  to  use  the  service  for  a  year. 
Missouri  Edison  Electric  Co.  v.  M.  J.  Stein- 
berg Hat  &  Fur  Co.  94  Mo.  App.  543,  68 
S.  W.  383. 

So,  where  the  defendant  failed  to  keep 
a  similar  contract  to  use  the  plaintiff's  light 
service  exclusively  for  a  certain  number  of 
years  the  discounts  of  20  per  cent  allowed 
nim  by  the  contract  were  recoverable  from 
him.  Missouri  Electric  Light  &  P.  Co.  v. 
Carmody,  72  Mo.  App.  534:  Missouri  Ed- 
ison Electric  Co.  v.  Bry,  88  Mo.  App.  135.    ■ 

But,  \n  Goodyear  Shoe  Machinery  Co.  v. 
Selz,  S.  &  Co.  157  111.  186,  41  N.'E.  625, 
where  a  lease  of  machines  for  monthly 
rents  and  royalties  provided  that  if  paid 
by  the  middle  of  the  month  there  should 
be  a  discount  of  50  per  cent,  it  was  held 
that  this  50  per  cent  was  too  unreasonable 
to  be  considered  a  discount,  and  must  be 
considered  a  penalty,  and  not  recoverable. 
(The  contract  is  somewhat  contradictory  as 
to  whether  the  payment  to  obtain  a  dis- 
count should  be  in  advance  or  within  iiftct^n 
days  after  due.) 

but  the  opposite  was  held  upon  a  some- 
what similar  contract  in  United  Shoe  Ma- 
chinery Co.  v.  Abbott,  86  C.  C.  A.  US, 
158  Fed.  762,  where  the  court,  while  not 
entirely  approving  the  Goodyear  Case,  dis- 
tinguished it  on  the  ground  that  in  iU 
opinion  the  contract  in  the  Goodyear  Case 
was  for  discounts  if  payment  was  made 
within  fifteen  days  after  the  same  was  due, 
and  80  there  was  a  penalty  for  more  than 
fifteen  days*  delay,  while  the  discount  in 
the  Shoe  Company  Case  was  to  be  obtained 
if  the  payment  was  in  advance. 

B.  B.  B. 
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shall  be  paid  at  or  before  maturity."  It 
will  be  perceived  that  the  agreed  purchase 
price  of  the  three  lots  was  $600.  Thirty 
dollars  of  the  purchase  price  was  paid  at 
the  time  the  contract  was  executed,  leaving 
$570  to  be  paid  in  38  monthly  instalments 
on  or  before  the  15th  day  of  each  month 
until  the  whole  $570  should  be  paid. 

The  question  to  be  decided  arises  upon 
the  following  clause  of  the  contract:  "All 
of  which  payments  said  second  party  hereby 
agrees  to  make  at  the  times  and  place 
above  provided  for,  with  interest  at  the 
rate  of  8  per  cent  per  annum,  payable  in 
like  instalments  immediately  after  the  last 
instalment  of  principal  shall  fall  due. 
All  interest  shall  be  remitted  if  each  instal- 
ment of  principal  shall  be  paid  at  or  be- 
fore maturity."  The  respondents  failed  to 
pay  the  instalments  of  principal  on  or  be- 
fore the  15th  day  of  ten  of  the  months  in 
which  said  instalments  became  due,  but  the 
15th  days  of  three  of  those  months  fell 
on  Sundays.  In  two  instances  the  pay- 
ments were  made  on  the  17th  day  of  the 
month,  and  in  the  other  eight  instances  the 
payments  were  made  on  the  16th  days  of 
the  months.  The  defaults  were  only  for 
one  or  two  days  in  each  instance. 

The  respondents  claim  that  the  provision 
in  the  contract  for  the  payment  of  interest 
was  a. penalty,  and  that  no  interest  became 
due  or  payable.  This  presents  the  only 
question  for  decision  on  this  appeal.  While 
the  defaults  were  only  for  a  day  or  two 
in  each  instance,  they  were  sufficient  to 
preclude  the  respondents'  having  the  bene- 
fit of  the  clause  in  the  contract  "remitting 
the  payment  of  interest,"  unless  the  clause 
providing  for  the  payment  of  interest  cre- 
ated a  penalty.  The  contract  does  not  use 
the  word  "penalty"  or  the  phrase  "liqui- 
dated damages."  It  will  be  observed  that 
by  this  contract  the  respondents  agreed  to 
make  all  the  payments  of  principal  im- 
posed by  the  contract  at  the  timed  and 
place  provided  for  by  the  contract,  "with 
interest  at  the  rate  of  8  per  cent  per  an- 
num, payable  in  like  instalments  imme- 
diately after  the  last  instalment  of  prin- 
cipal shall  fall  due,"  and  then  provided 
til  at  all  interest  shall  be  remitted,  if  each 
instalment  of  principal  shall  be  paid  on  or 
before  maturity.  The  agreement  to  pay 
interest  is  absolute.  The  clause  providing 
for  the  remission  of  interest  is  an  inde- 
pendent sentence,  to  be  construed,  however, 
in  connection  with  the  sentence  preceding 
it.  The  provision  for  remission  of  the  in- 
terest was  to  be  operative  only  on  condi- 
tion that  the  respondents  should  pay  each 
instalment  of  principal  on  or  before  its  ma- 
turity. The  interest  was  to  be  8  per  cent 
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per  annum,  and,  according  to  the  terms  of 
the  contract,  it  was  to  be  paid  as  interest. 

Black,  in  his  Law  Dictionary,  2d  ed.  p. 
887,  defines  "penalty"  thus:  "A  penalty 
is  an  agreement  to  pay  a  greater  sum  to 
secure  the  payment  of  a  less  sum.  It  is 
conditional,  and  can  be  avoided  by  the  pay- 
ment of  the  less  sum  before  the  contingency 
agreed  upon  shall  happen."  Professor  Pom- 
eroy,  in  §  436,  vol.  1,  of  his  work  on  Equity 
Jurisprudence,  3d  ed.,  states  the  rule  thus 
as  to  penalties:  "It  may  be  regarded  as 
a  rule  of  universal  application  that  if  a 
party  for  any  reason  is  liable  to  pay,  or 
binds  himself  to  pay,  a  certain  sura  of 
money,  and  adds  a  stipulation  to  the  effect 
that,  in  case  such  sum  shall  not  be  paid 
at  the  time  agreed  upon,  he  shall  then  be 
liable  to  pay,  or  be  bound  to  pay,  a  larger 
sum  of  money,  the  stipulation  to  pay  the 
larger  sum  is  invariably  and  necessarily 
a  penalty.  Of  course,  in  this  proposition, 
it  is  understood  that  the  'larger  sum'  is 
not  simply  the  lawful  interest  acciiiing 
upon  the  principal  actually  due."  Ac- 
cording to  Professor  Pomeroy,  lawful  in- 
terest to  be  paid  upon  money  actually  due 
cannot  constitute  the  "larger  sum"  to  be 
paid,  which  is  necessary  to  create  a  pen- 
alty. This  is  a  material  point  in  this  case, 
because  the  "larger  sum"  to  be  paid  in 
this  case  is  the  8  per  cent  interest  per  an- 
num on  the  principal  sum  agreed  to  be 
paid  for  the  three  lots. 

This  court  held  in  Close  v.  Riddle,  40  Or. 
696,  91  Am.  St.  Rep.  680,  67  Pac.  933,  that 
where  a  promissory  note  bore  interest  from 
its  date  until  maturity  at  6  per  cent  per 
annum,  and  contained  a  clause  to  the  effect 
that,  if  it  should  not  be  paid  at  maturity, 
it  should  bear  interest  from  the  day  of  its 
maturity  at  the  rate  of  8  per  cent  per  an- 
num, the  clause  increasing  the  rate  of  in- 
terest from  6  to  8  per  cent  per  annum  was 
valid,  and  did  not  create  a  penalty.  Moore, 
J.,  delivering  the  opinion  of  the  court  in 
that  case  said  inter  alia:  "While  the  de- 
cisions upon  this  subject  are  not  uniform, 
we  think  the  great  preponderance  of  author- 
ity supports  the  rule  that,  where  a  higher 
rate  of  interest  is  expressly  reserved  to  be 
paid  after  maturity,  the  rate  so  stipulated 
is  recoverable  if  not  usurious."  That  case 
seems  to  settle  the  law  in  this  state  upon 
that  question.  The  point  was  directly  made 
in  that  case  that  the  clause  increasing  the 
rate  of  interest  from  6  to  8  per  cent  per 
annum  after  maturity  of  the  debt  created 
a  penalty,  and  that  equity  would  not  en- 
force it,  but  the  court  held  that  it  was 
valid  and  enforced  it.  In  Rumsey  v.  Mat- 
thews, 1  Bibb,  242,  the  court  says:  "It 
has  been  always  admitted  that  if  the  con- 
tract be  for  the  payment  of  principal  and 
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interest  by  a  given  day,  with  a  proyiso  that 
if  the  principal  be  punctually  paid  on  that 
day  the  interest  should  be  remitted,  both 
principal  and  interest  shall  be  recovered  if 
the  principal  be  not  punctually  paid.  In 
good  sense  there  can  exist  no  difference 
between  that  case  and  this.  In  both  no  in- 
terest is  demandable  if  the  debt  be  punc- 
tually paid;  in  both  the  obligor  may  dis- 
charge himself  by  paying  the  principal 
without  interest  on  the  day;  and  in  both 
the  obligee  may,  if  he  chooses,  demand  pay- 
ment on  the  day,  but  without  interest.  In 
both  cases  the  contract  is  equally  fair,  and 
the  object  is  the  same  in  both,  to  wit,  the 
securing  punctuality  in  the  payment  of  the 
principal.  .  .  .  It  is  just  that  interest 
shall  be  paid  for  the  use  of  money.  In  the 
present  case  the  parties  have  stipulated  as 
to  the  time  the  interest  shall  begin  to  run 
in  the  way  most  favorable  to  the  obligor 
by  allowing  him  to  discharge  himself  on 
the  day  without  interest.  The  parties  were 
competent  to  make  this  agreement;  it  is 
prohibited  by  no  statute;  there  is  no  turpi- 
tude in  it,  and  there  is  no  principle  of 
sound  policy  militating  against  it." 

Referring  to  a  contract  analogous  to  the 
one  in  question,  the  court  in  Rogers  v. 
Sample,  33  Miss.  312,  69  Am.  Dec.  349, 
says:  "There  is  nothing  illegal  or  uncon- 
scientious in  such  a  contract ;  for  the  debtor 
can  readily  avoid  the  payment  of  interest 
by  doing  that  which  law  and  good  faith 
require  him  to  do,  viz.,  paying  the  principal 
•at  maturity.  He  is  therefore  subjected  to 
no  loss,  except  what  he  has  occasioned  by 
his  own  wrong."  Chief  Justice  Christancy 
in  Flanders  v.  Chamberlain,  24  Mich.  316, 
says:  "As  this  note  shows  upon  its  face 
that  it  was  to  draw  no  interest  before  ma- 
turity, if  then  paid,  it  is  claimed  thai  this 
is  in  the  nature  of  a  penalty;  and  in  an 
ordinary  case,  when  a  note  is  given  for  a 
precedent  debt,  I  am  strongly  inclined  to 
think  such  a  provision  for  interest  from 
date  at  10  per  cent,  if  not  paid  when  due, 
ought  to  be  treated  as  a  penalty  rather  than 
stipulated  damages  for  nonpayment  at  the 
day.  But  it  is  shown  that  this  note  was 
given  for  property  sold  on  these  specific 
terms,  such  being  the  condition  of  the  sale, 
and  undoubtedly  a  vendor  has  a  right  to 
refuse  to  sell  except  upon  this  or  any  other 
condition;  and,  such  being  the  condition  of 
the  sale  in  pursuance  of  which  the  note  was 
given,  I  think  it  must  draw  interest  from 
date  at  the  rate  mentioned."  In  Fisher  v. 
Anderson,  25  Iowa,  28,  95  Am.  Dec.  761, 
the  court  held  that  where  a  promissory 
note  stipulated  that,  if  it  be  not  paid  when 
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due,  it  shall  draw  interest  at  10  per  cent 
per  annum  from  date,  it  is  not  uaurlous, 
and  that,  if  it  was  not  paid  at  maturity, 
the  principal  and  10  per  cent  interest  from 
date  could  be  recovered,  and  rejected  the 
contention  that  It  was  a  penalty.     In  the 
case  of  Reeves  v.  Stipp,  91  HI.  610,  611, 
the  court  says:    "The  defense  insisted  upon 
is  that  the  interest  reserved  in   the  note 
from  the  date  thereof  unless  paid  at  ma- 
turity is  a  penalty,  and,  as  the  maker  died 
before  the  note  matured,  it  is  contended  the 
estate,  equitably,  ought  not  to  be  held  for 
it.     Tlie  fallacy  of  the  position  taken  liei 
in  the  assumption  that  the  rate  of  interest 
reserved  from  the  date  of  the  note,  which 
was  evidently   intended   to  secure   prompt 
payment,    is    penalty,   and    not    Hquidaied 
damages.     Whether  the  sum  named  in  an 
agreement   to   secure   performance   wiU  he 
treated  as  liquidated  damages  or  as  penalty 
is   often   a   question    of    much    diffimlty. 
.    .    .    It  is  very  clear  the  parties  in  this 
case  intended  the  interest  reserved  should 
be  the  measure  of  damages  in  case  the  note 
was  not  paid  when  due.     The  parties  call 
it  neither  penalty  nor  liquidated  damages, 
but  that  is  a  matter  of  no  consequence.    It 
is  simply  a  rate  of  interest  which  is  lawful 
by   contract   under   our   statute   from   the 
date  of  the  note,  inserted  with  a  view  to 
secure  prompt  payment.     It  is  a  contract 
the   maker   could   lawfully   make,   and,  if 
living,  it  could  be  enforced  against  him  as 
valid  and  binding  in  law,"  etc.    In  Thomp- 
son V.  Qomer,  104  Cal.  168,  43  Am.  St.  Rep. 
81,  37   Pac.  900,  the  court  held  where  a 
promissory   note,    after   providing   for  the 
payment  of  interest  at  the  rate  of  8  per 
cent  per  annum,  provided  also  that,  if  the 
principal  or  interest  is  not  paid  as  it  be- 
comes due,  it  shall  thereafter  bear  interest 
at  the  rate  of  1  per  cent  per  month,  such  a 
contract  is  not  to  be  treated  as  a  penalty, 
but  as  a  contract  to  pay  1   per  cent  per 
month    interest   upon    a    contingency.     In 
McKay  v.  Belknap  Sav.  Bank,  27  Colo.  54, 
69  Pac.  747,  the  court  says:     "On  the  other 
hand,  counsel  for  appellee  contend  that  the 
agreement  to  pay  an  increased  rate  of  in- 
terest in  case  of  such  default  (nonpayment 
of  principal  at  maturity)   is  a  contract  to 
pay  a  higher  rate  of  interest  on  a  contin- 
gency, or  a  contract  for  liquidated  damages; 
and  that  such  an  agreement,  not  being  in 
contravention   of   any   statute,   or  affected 
by  actual  fraud,  or  such  circumstances  as 
warrant  the  inference  of  undue  advantage, 
is  enforceable  both  at  law  and  in  eqnify. 
I  We  thing  the  latter  view  is  correct"    1* 
'  Am.  &   Eng.  Enc.  Law,  2d  ed.   1049,  die- 
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cussing  this  question,  says:  "By  the  weight 
of  authority  a  stipulation  for  a  higher 
rate  of  interest  after  maturity  is  valid  and 
enforceable,  provided  the  increased  rate 
which  it  is  sought  to  recover  does  not  ex- 
ceed the  highest  rate  allowed  by  law,  and 
in  the  absence  of  a  statute  limiting  the 
rate  which  may  be  contracted  for,  or  where 
the  rate  provided  for  after  maturity  itt  not 
unlawful,  a  stipulation  for  a  higher  rate 
after  maturity  will  generally  be  considered 
as  liquidation  of  the  damages,  rather  than 
as  a  penalty  for  a  breach." 

We  have  examined  all  the  authorities  re- 
ferred to  in  the  briefs  of  counsel  and  some 
others,  but  we  deem  it  unnecessary  to  re- 
fer to  any  additional  cases.  While  there  is 
some  conflict  in  the  decision,  we  think  that 
both  reason  and  a  strong  preponderance  of 
the  authorities  are  to  the  effect  that  the 
agreement  of  the  respondents  in  this  case 
to  pay  interest  is  not  a  penalty,  and  that 
it  is  an  agreement  to  pay  interest  on  $570 
at  8  per  cent  per  annum,  with  a  condition 
that,  if  each  instalment  of  principal  should 
be  paid  at  or  before  maturity  thereof,  the 
payment  of  interest  should  be  remitted. 
We  deem  such  a  contract  valid  and  enforce- 
able both  at  law  and  in  equity.  It  was  in 
the  power  of  the  respondents  to  avoid  the 
paying  of  the  interest  by  paying  each  in- 
stalment of  principal  on  or  before  its  ma- 
turity as  they  agreed  to  do.  Their  failure 
to  make  the  payments  promptly  when  due 
fastens  on  them  the  liability  to  pay  the 
interest  stipulated  to  be  paid.  The  rate 
of  interest  to  be  paid  is  only  8  per  cent  per 
annum. 

It  is  usual  for  debtors  to  pay  interest  on 
deferred  payments,  and  there  is  nothing  un- 
reasonaole  in  an  agreement  in  a  case  like 
this  to  pay  interest  at  8  per  cent  per  an- 
num on  the  principal  if  the  instalments  of 
principal  should  not  be  paid  promptly  when 
due.  The  agreement  to  pay  interest  in  this 
case  is  not  repugnant  to  any  statute  or  con- 
trary to  public  policy,  and  fraud  is  not 
charged.  The  respondents  are  not  entitled 
to  a  decree  for  specific  performance  on  the 
contract,  because  they  have  not  paid  the 
interest  provided  for  by  the  contract. 

The  decree  of  the  court  below  is  reversed, 
and  the  case  is  remanded  to  the  court  below, 
with  instructions  to  enter  in  its  journal  the 
decree  of  this  court,  and  to  dismiss  the  suit 
without  prejudice  to  the  rights  of  the  re- 
spondents to  institute  another  suit  for  spe- 
cific performance  after  paying  said  interest. 

McBride,  Ch.  J.,  and  Moore  and  Bur- 
nett, JJ.,  concur. 
4e  L.RJL(NJ3.) 
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V. 

STATE  OF  TEXAS. 
(—  Tex.  Grim.  Rep.  — ,  163  S.  W.  868.) 

Xew  Trial  —  camnlatlve  evidence. 

Newly  discovered  evidence  of  a  witness  to 
a  homicide,  that  accused  did  not  fire  the 
fatal  shot,  but  that  his  brother  did,  is 
ground  for  new  trial  after  conviction,  if 
the  circumstances  were  not  such  as  to  make 
accused  responsible  for  the  brother's  act, 
although  the  brother  testified  at  the  trial 
that  the  shot  was  fired  by  him. 

(February  12,  1913.) 

^^i^W^^^I— »iM^—^^— ^^— — i"— i^  ■  ^M^^M^— — ^l^^B^^I^— M^^W^l^M^— ^W^^M^^^ 

Note.  —  CfutntUative  evidence  as  ground 
for  neio  trial  in  criminal  oases, 

I.  In  general,  003. 
II.  Circumstances  under  which  cumulative 
evidence  has  or  has  not  been  held  to 
render  a  different  outcome  probable, 
Oil. 

On  the  question  of  cumulative  evidence  as 
ground  for  new  trial  in  general,  see  note  to 
State  V.  Stowe,  14  L.RA..  600. 

/•  In  general. 

Newly  discovered  evidence,  in  order  to 
be  ground  for  new  trial,  must  satisfy  sev- 
eral elementary  requirements.  The  courts 
are  not  wholly  in  accord  concerning  all  these 
requirements,  but,  without  exception,  they 
agree  upon  the  following: 

1.  That  the  newly  discovered  evidence  be 
such  as  could  not,  with  reasonable  diligence, 
have  been  discovered  and  produced  at  the 
trial. 

2.  That  it  be  not  merely  cumulative. 

3.  That  it  be  such  as  to  render  a  different 
result  probable  on  the  retrial  of  the  case. 

The  second  of  these  requirements,  ap- 
plied to  criminal  cases,  is  the  subject  of  this 
note.  In  order  to  understand  the  applica- 
tion of  this  .requirement,  however,  it  is 
necessary  to  keep  the  others  in  mind,  espe- 
ciiUly  the  third  one. 

Wnile  the  rule  stated  in  a  majority  of  the 
cases  is  that  a  new  trial  will  not  be  granted 
for  newly  discovered  evidence  which  is 
"merely  cumulative,"  or  "simply  cumula- 
tive," other  cases  append  the  qualification, 
"unless  under  some  peculiar  circumstances," 
or,  putting  the  qualifioation  in  more  definite 
form,  hold  that  a  new  trial  will  be  granted 
in  doubtful  cases  where  it  is  probable  that 
the  newly  discovered  evidence  will  produce 
a  different  result,  notwithstanding  it  is 
cumulative  in  character. 

It  is  probable  that  in  many  of  the  oases 
which  state  the  rule  without  qualification, 
this  has  been  done  merely  because  the  case 
presented  no  facts  which  would  call  for  the 
application  of  the  exception,  rather,  than 
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APPEAL  by  defendant  .from  a  judgment 
of  the  District  Court  for  Falls  County 
convicting  him  of  manslaughter.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williams  &  Williams  and  Nat 
Llewellyn  for  appellant. 

Messrs.  Frank  Oltorf  and  C.  E.  Lane, 
Assistant  Attorney  General,  for  the  State: 

Defendant  is  not  entitled  to  a  new  trial. 

Gulf,  C.  &  S.  F.  R.  Co.  ▼.  Blanchard,  96 
Tex.  616,  76  S.  W.  6;  Templeton  v.  State, 
6  Tex.  App.  419;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Reagan,  —  Tex.  Civ.  App.  — ,  34  S.  W. 
798;  Pelly  v.  Denison  &  S.  R.  Co.  —  Tex. 
Civ.  App.  — ,  78  S.  W.  542;  Burns  v.  State, 
12  Tex.  App.  278;  Porter  v.  State,  —  Tex. 
Crim.  Rep.  — ,  32  S.  W.  696;  Ash  v.  State, 
—  Tex.  Crim.  Rep.  — ,  63  S.  W.  882;  Dun- 


can V.  State,  —  Tex.  Crim.  Rep.  — ,  77  S. 
W.  13;  Evans  v.  State,  55  Tex.  Crim.  Rep. 
649,  117  S.  W.  821;  Henry  v.  State,  —  Tec. 
Crim.  Rep.  — ,  30  S.  W.  804;  McVey  v.  State, 
23  Tex.  App.  659,  6  S.  W.  175 ;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Marchand,  24  Tex.  Civ.  App.  47, 
67  S.  W.  860 ;  Ringo  v.  State,  54  Tex.  Crim. 
Rep.  561,  114  S.  VV.  121;  Parham  ▼.  Shock- 
ler,  —  Tex.  Civ.  App.  —,  73  S.  W.  839; 
Upson  V.  Campbell,  —  Tex.  Civ.  App.  — , 
99  S.  W.  1129;  Gass  v.  State,  —  Tex.  Crim. 
Rep.  — ,  56  S.  W.  73;  Burns  v.  State,  12 
Tex.  App.  269. 

liarper,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  when  tried,  was  convicted  of 
manslaughter,  and  his  punishment  assessed 


because  of  an  intention  to  negative  the  ex- 
istence of  any  possible  exception.  This  is 
demonstrated  by  the  fact  that  many  of  these 
cases  were  decided  by  courts  which  on  other 
occasions  have  been  recognized  the  existence 
of  the  exception  stated.  Furthermore,  al- 
though certain  civil  cases  (of  which  Sisler 
V.  Shaffer,  43  W.  Va.  709,  28  S.  E.  721, 
may  be  mentioned  as  an  instance)  have  de- 
nied that  a  new  trial  may  ever  be  had  for 
newly  discovered  evidence  which  is  cumula- 
tive,*however  decisive  such  evidence  may  be, 
no  criminal  case  has  been  found  which  de- 
nies a  new  trial  on  the  ground  that  newlv 
discovered  evidence  is  cumulative,  while  ad- 
mitting at  the  same  time  that,  if  produced  on 
the  trial,  it  would  have  been  likelv  to  bring 
about  a  different  results  It  would  therefore 
appear  that  the  rule  that  a  new  trial  will 
not  be  granted  to  permit  the  introduction 
of  cumulative  evidence  has  more  sound  than 
meaning;  the  real  test  being  that  applied  to 
all  newly  discovered  evidence,  whether  cumu- 
lative oV  not,  namely,  the  probability  of  a 
different  verdict;  and  that  the  only  signifi- 
cance of  the  cumulative  character  of  evi- 
dence lies  in  the  improbability  that  evi- 
dence of  the  same  character  as  that  which 
a  jurv  has  by  its  verdict  already  rejected 
woul(f  lead  to  a  different  result. 

In  this  connection  the  language  of  the 
court  in  State  v.  Albert,  109  La.  201,  33  So. 
106,  is  interesting.  It  is  as  follows: 
"When  a  court  refuses  a  new  trial  on  the 
fi^round  that  the  newly  discovered  evidence 
IS  merely  cumulative,  it  is  tantamount  to 
saying  that,  were  it  offered  in  a  new  trial, 
the  result  of  the  second  trial  would  not, 
in  its  opinion,  be  different  from  that  on  the 
ftrst." 

And  in  Mitchell  v.  State,  6  Ga.  App.  554, 
65  S.  E.  326,  it  is  said  that  the  main  ques- 
tion is  not  whether  the  newly  discovered 
evidence  is  ciunulative,  but  whether,  cumu- 
lative or  not,  it  would  probably  produce  a 
different  result  on  a  second  trial. 

On  the  other  hand,  in  some  of  the  earlier . 
decisions,  it  seems  very  probable  that  the 
court  found  two  grounds  for  refusing  a  new » 
trial  in  the  failure  of  the  newly  discovered  I 
evidence  to  satisfy,  first,  tlie  requirement  I 
against  cumulative  evidence,  and,  second, ' 
46  L.R.A.(N.S.) 


that  against  evidence  which  would  not  reo' 
der  a  different  result  probable.  In  some 
cases  this  is  too  clear  to  be  open  to  doubt. 
State  V.  Alverez,  7  La.  Ann.  283,  the  eajliest 
decision  in  that  jurisdiction  on  this  point, 
is  such  a  case.  After  stating  tlie  principle 
requiring  the  evidence  to  be  such  as  ougbt 
to  produce  a  different  result,  tRe  court  con- 
tinues: "At  all  events,  we  would  not  inter- 
fere with  the  discretion  of  the  district  court 
in  refusing  a  new  trial,  because  testimony 
merely  cumulative  might  be  produced." 

In  State  v.  Lamothe,  37  La.  Ann.  43,  the 
court  assigns  as  its  reason  for  denying  a 
new  trial  that  **the  evidence  was,  at  most, 
only  cumulative  and  corroborative  in  its 
character,  and  that  it  was  not  such  as  ought 
to  produce,  on  another  trial,  an  opposite 
result  on  its  merits."  From  this  language 
it  is  not  clear  whether  the  court  means  to 
assigfn  a  failure  to  satisfy  two  requirements, 
or  merely  to  imply  that  the  cumulative  re- 
quirement is  qualified  by  the  probabilit}-  of 
a  different  result.  The  court  discusses  the 
point  no  further,  but  cites  Wharton,  Crim. 
PI.  &  Pr.  §  854,  from  which  it  is  evidt»nt 
that  two  requirements  have  failed  of  satis- 
faction. In  this  same  case  the  syllabus  is 
as  follows:  "New  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  en- 
forced .  .  .  when  the  evidence  is  merelv 
cumulative  and  corroborative,  and  not  cal- 
culated, in  the  opinion  of  the  judge,  to  pro- 
duce  a   different  result  on   another   trial."^ 

Similar  instances  are  to  be  found  in  the 
early  decisions  of  other  jurisdictions,  which, 
like  Louisiana,  now  hold  the  qualified  rule 
to  be  the  law. 

The  rule  that  a  new  trial  will  not  be 
granted  in  a  criminal  prosecution  for  newly 
discovered  evidence  which  is  merely  cumu- 
lative is  stated  in  or  supported  by  the  fol- 
lowing decisions: 

Ariz. — High  v.  Territorv,  12  Ariz.  146, 
100  Pac.  448:  Williams  V.  Territory,  13 
Ariz.  306,  114  Pac.  556. 

Ark.— Douglass  v.  State,  91  Ark.  492,  121 
S.  W.  923;  Cravens  v.  State,  95  Ark.  321, 
128  S.  W.  1037;  Osborne  v.  State,  96  Arki 
400,  132  S.  W.  210;  Russell  v.  State,  97  Ark. 
92,  133  S.  W.  188:  Young  v.  State,  99  Ark. 
407,   138  S.  W.  475;   Adams  v.  State,  100 
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at  three  years'  confinement  in  the  peniten- 
tiary. The  state's  evidence  would  support 
the  verdict,  and  we  do  not  deem  it  neces- 
sary to  state  it  in  detail,  hut  only  such  of 
it  as  will  explain  the  opinion  of  the  court. 
On  the  trial  it  was  proven  that  deceased 
and  appellant  had  been  friends,  but  on  the 
morning  of  the  difficulty  deceased  went  into 
the  store  of  appellant  to  transact  some  busi- 
ness; that  a  dispute  arose,  and  deceased 
called  appellant  a  son  of  a  bitch.  It  is  not 
clear  which  one  committed  the  first  overt 
act  in  the  actual  difficulty  that  occurred; 
but  it  is  apparent  that  they  ''clinched,"  and 
a  scuffle  ensued.  A  state's  witness  says  that 
during  the  difficulty  appellant  pulled  a  pis- 
tol and  shot  deceased,  and  there  are  circum- 
stances  in  the   case    which    support    this 


theory.  Appellant  testified,  admitting  the 
difficulty,  but  says  he  had  no  pistol,  and  did 
not  do  the  shooting,  and  did  not  know  who 
did  do  it;  that  deceased  had  an  arm  around 
his  neck,  and  he  was  so  situated  he  could 
not  and  did  not  see  the  shooting;  that,  when 
the  pistol  fired,  deceased  fell  and  dragged 
him  down  with  him. 

John  Spencer,  a  brother  of  appellant,  who 
was  a  clerk  in  the  store,  tells  of  the  diffi- 
culty, and  says  that  deceased  had  his 
brother  (appellant)  around  the  neck  with 
his  left  arm,  and  run  his  right  hand  in  his 
pocket,  saying  at  the  time,  "I  will  cut  your 
God  damn  guts  out,"  and  he  (John  Spen- 
cer) then  fired  the  shot  that  killed  the  de- 
ceased. If  John  Spencer  in  fact  shot  the 
deceased,  there  is  no  evidence  that  appel- 


Ark.  203,  139  S.  W.  1116;  Ary  v.  State,  104 
Ark.  212,  148  S.  W.  1032. 

Cal.— People  v.  McDonell,  47  Ckl.  134; 
People  V.  Anthony,  66  Cal.  397;  People  v. 
Wong  Ah  Foo,  69  Cal.  180,  10  Pac.  375; 
People  V.  Fong  Ah  Sing,  70  Cal.  8,  11  Pac. 
323;  People  v.  Goldenson,  76  Cal.  328,  19 
Pac.  161;  People  v.  O'Brien,  78  Cal.  41,  20 
Pac.  359 ;  People  v.  Loui  Tung,  90  Cal.  377, 
27  Pac.  295;  People  v.  Cesena,  90  Cal.  381, 
27  Pac.  300;  People  v.  Hong  Quin  Moon,  92 
Cal.  41,  27  Pac.  1006;  People  v.  Mesa,  93 
Cal.  580,  29  Pac.  110:  People  v.  Kloss,  116 
Cal.  567,  47  Pac,  459 ;  People  v.  Von  Perhacs, 
—  Cal.  App.  — ,  127  Pac,  1048;  People  v. 
Cowan,  1  Cal.  App.  411,  82  Pac.  339;  People 
V.  Brewer,  19  Cal.  App.  742,  127  Pac.  808. 

Colo. — ^Ligpett  V.  People,  26  Colo.  364,  58 
Pac.  144;  Mitchell  v.  People,  53  Colo.  479, 
128  Pac.  61. 

Fla.— Long  v.  State,  42  Fla.  612,  28  So. 
855. 

Ga.— ^Roberts  v.  State,  3  Ga.  310;  Giles  v. 
State,  6  Ga.  276;  John  v.  State,  33  Ga.  257; 
O'Shields  v.  State,  55  Ga.  696;  Flanegan  v. 
State,  64  Ga,  52;  Purvcar  v.  State,  66  Ga. 
753;  Hutchins  v.  State,  70  Ga.  727;  Smith 
V.  State,  72  Ga.  114;  Carter  v.  State,  75  Ga. 
747;  Callahan  v.  State,  75  Ga.  887;  Cobb 
V.  State,  78  Ga.  801,  3  S.  E.  628;  Artemus 
V.  State,  79  Ga.  512.  4  S.  E.  385;  Neill  v.' 
State,  79  Ga.  779.  4  S.  E.  871 ;  Fogarty  v. 
State,  80  Ga.  450,  5  S.  E.  782;  Smith  v. 
State,  81  Ga.  479,  8  S.  E.  187;  Harrison  v. 
State,  83  Ga.  129.  9  S.  E.  542;  Johnson  v. 
State,  83  Ga.  553,  10  S.  E.  207;  Greer  v. 
State,  87  Ga.  559,  13  S.  E.  552;  Edwards 
V.  State,  90  Ga.  143,  15  S.  E.  744;  Sweat  v. 
State,  00  Ga.  315,  17  S,  E.  273;  Tripp  v. 
State,  96  Ga.  602,  20  S.  E.  248;  Walker  v. 
State,  97  Ga.  197,  22  S.  E.  401;  Reid  v. 
State,  103  Ga,  572,  30  S.  E.  248;  Wallace 
V.  State,  110  Ga.  284,  34  S.  E.  852;  Tvre  v. 
State,  112  Ga.  225,  37  S.  E.  374;  Fordham 
▼.  State,  112  Ga.  228,  37  S.  E.  391;  Ishani 
V.  Slate,  112  Ga.  406,  37  S.  E.  735;  Graham 
V.  State,  113  Ga.  724,  39  S.  E.  293;  Davis  v. 
State,  116  Ga.  87,  42  S.  E.  382;  Sturkey 
V.  State,  116  Ga.  526,  42  S.  E.  747;  Somers 
V.  State,  116  Ga.  535,  42  S.  E.  779:  Clark  v. 
State,  117  Ga.  254,  43  S.  E.  853;  Watson 
V.  State,  118  Ga.  83,  4'4  S.  E.  824;  Clay- 
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ton  Y.  State,  118  Ga.  760,  45  S.  E.  697; 
Rountree  v.  State,  118  Ga.  785,  45  S.  E. 
623;  Teal  v.  State,  119  Ga.  102,  45  S.  E. 
964;  Tipton  v.  State,  110  Ga.  304,  46  S.  E. 
436,  15  Am.  Crim.  Rep.  209;  McDuffie  v. 
State,  121  Ga.  580,  49  S.  IS.  708;  Washington 
V.  State,  124  Ga.  423,  52  S.  E.  910;  Watkins 
V.  State,  125  Ga.  143,  53  S.  E.  1024;  Slade  v. 
State,  125  Ga.  788,  54  S.  E.  750;  Raw- 
lins  V.  State,  126  Ga.  96,  54  S.  E.  924;  Park 
V.  State,  126  Ga.  675,  66  S.  E.  489;  Walker 
V.  State,  126  Ga.  688,  55  S.  E.  483;  Brown  v. 
State,  127  Ga.  285,  66  S.  E.  417;  Craw- 
ford V.  State,  128  Ga.  30,  57  S.  E.  94; 
Thomas  v.  State,  129  Ga.  419,  59  S.  E. 
246;  Rogers  v.  State,  129  Ga.  689,  69  S.  E. 
288;  Young  v.  State,  131  Ga.  498,  62  S.  E. 
707;  Shelton  v.  Stat.e,  132  Ga.  413,  64  S.  E. 
262;  Lewis  v.  State,  134  Ga.  531,  68  S.  E. 
101;  Bowers  ▼.  State,  135  Ga.  310,  69  S.  E. 
536;  Reeves  v.  State,  135  Ga.  311,  69  S.  E. 
636;  -Jefi"erson  v.  State.  137  Ga.  382,  73 
S.  E.  499;  Johnson  v.  State,  138  Ga.  265.  75 
S.  E.  135;  Moodv  v.  State,  1  Ga.  App.  772, 
68  S.  E.  262;  Carter  v.  State,  2  Ga.  App. 
254,  68  S.  E.  632 ;  Clark  v.  State,  5  Ga.  App. 
605,  63  S.  E.  606;  Corbitt  v.  State,  7  Ga. 
App.  13,  66  S.  E.  152;  Rucker  v.  State,  7 
Ga.  App.  47,  65  S.  E.  1068;  Oliver  v.  State, 
7  Ga.  App.  695,  67  S.  E.  886;  Hopkins  v. 
State,  8  Ga.  App.  124,  68  S.  E.  623;  Holton 
V.  State,  9  Ga,  App.  414,  71  S.  E.  599; 
Strickland  v.  State,  9  Ga.  App.  6o2,  71  S.  E. 
919;  Duncan  v.  State,  9  Ga.  App.  873,  72 
S.  E.  431 ;  Sewcll  v.  State,  10  Ga.  App.  451, 
73  S.  E.  607;  Potter  v.  State,  —  Ga.  App. 
— ,  77  S.  E.  186. 

Idaho. — ^People  v.  Biles,  2  Idaho,  114,  6 
Pac.  120;  State  v.  Davis,  6  Idaho,  159,  53 
Pac.  678. 

111.— Higgins  V.  People,  98  111.  519;  Kin- 
ney V.  People,  108.  III.  519;  Fletcher  v. 
People,  117  III.  184,  7  N.  E.  80;  GilmX)re  v. 
People,  124  111.  380,  15  N.  E.  758;  Bean 
V.  People,  124  III.  576,  16  N.  E.  656; 
Burns  v.  People,  126  111.  282,  18  N.  E.  550; 
Langdon  v.  People,  133  III.  382,  24  N.  E. 
874;  People  v.  Probst,  237  111.  390,  86  N.  E. 
588;  People  v.  Hager,  249  III.  603,  94  N.  E. 
979. 

Ind. — Porter  v.  State,  2  Ind.  435;  Sloan 
V.  State,  8  Ind.  312;   O'Brian  v.  State,  14 
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lant,  C.  B.  Spencer,  had  any  knowledge  of 
such  intention  on  John  Spencer's  part. 

The  jury  find  that  C.  B.  Spencer,  appel- 
lant, fired  the  shot,  and  not  John  Spencer, 
and,  as  we  said  hefore,  the  evidence  had  on 
the  trial  would  support  their  so  finding. 
The  amended  motion  for  a  new  trial,  to- 
gether with  the  affidavits  attached  and  evi- 
dence heard  on  the  motion  for  new  trial, 
shows  that,  after  the  trial,  the  foreman  of 
the  jury  met  a  friend  who  inf6rmed  him 
that  they  had  convicted  the  wrong  man, 
and  in  the  conversation  disclosed  his  rea- 
sons for  so  believing,  stating  his  source  of 
information.  The  foreman  of  the  jury  went 
promptly  to  appellant's  counsel  and  told 
him  what  he  had  heard.  Upon  investiga- 
tion,  it  was  discovered  that  there  was  a 

Ind.  469;  Winsett  v.  State,  57  Ind.  26; 
Batterson  v.  State,  63  Ind.  631;  Clare  v. 
State,  68  Ind.  17;  Harper  v.  State,  110  Ind. 
109;  Stalcup  ▼.  State,  129  Ind.  519,  28 
N.  E.  1116;  Meuxer  v.  State,  129  Ind.  687, 
29  N.  E.  392;  Malone  v.  State,  176  Ind.  338, 
96  N.  E.  1;  Ludwig  v.  State,  170  Ind.  648, 
85  N.  E.  345. 

Iowa. — State  v.  Gleason,  66  Iowa,  618,  27 
N.  W.  785;  State  v.  Johnson,  72  Iowa,  393, 
34  N.  W.  177;  State  v.  Phillips,  —  Iowa, 
— ,  89  N.  W.  1092;  State  v.  Blam,  118  Iowa, 
466,  92  N.  W.  660,  14  Am.  Grim.  635; 
State  V.  Stanley,  —  Iowa,  — ,  104  N.  W. 
284. 

Kan. — State  v.  Kearley,  26  Kan.  77 ;  State 
V.  Rohrer,  34  Kan.  427,  8  Pac.  718;  State  v. 
Stickney,  53  Kan.  30S,  42  Am.  St.  Rep.  284, 
36  Pac.  714;  State  v.  Nelson,  59  Kan.  776, 
52  Pac.  868;  State  v.  Nimerick,  74  Kan.  658, 
87  Pac  722;  State  v.  Miller,  —  Kan.  — ,  133 
Pac.  878. 

Ky.— Lewis  v.  Com.  93  Ky.  238,  19  S.  W. 
664;  Cox  V.  Com.  —  Kv.  — ,  118  S.  W.  282; 
Hays  V.  Com.  140  Ky.  184,  130  S.  W.  987; 
Wilson  V.  Com.  141  Ky.  341,  132  S.  W. 
557;  Parks  v.  Com.  145  Ky.  364,  140  S.  W. 
644;  Calico  v.  Com.  145  Ky.  641,  140  S.  W. 
1036;  Ellis  v.  Com.  146  Ky.  715,  143  S.  W. 
425;  Lawson  v.  Com.  162  Ky.  113,  153  S.  W. 
56 ;  Williams  v.  Com.  13  Ky.  L.  Rep.  753,  1^ 
S.  W.  364;  Curry  v.  Com.  25  Ky.  L.  Rep.  281, 
74  S.  W.  1077 ;  Todd  v.  Com.  29  Ky.  L.  Rep. 
473,  93  S.  W.  631 ;  Hamilton  v.  Com.  29  Ky. 
L.  Rep.  1039,  90  S.  W.  833;  Norman  ▼.  Com. 
31  Ky.  L.  Rep.  1283,  104  S.  W.  1024. 

La.— ^tate  v.  Fahey,  35  La.  Ann.  9 ;  State 
V.  Hyland,  36  La.  Ann.  709;  State  v.  Hanks, 
39  La.  Ann.  234,  1  So.  458;  State  v.  Travis, 
39  La.  Ann.  356,  1  So.  817;  State  v.  Harris, 
39  La.  Ann.  1105,  3  So.  344;  State  v.  Hen- 
drix,  45  La.  Ann.  500,  12  So.  621;  State  v. 
Jones,  46  La.  Ann.  645,  15  So.  402;  State  v. 
Green,  49  La.  Ann.  60,  21  So.  124;  State  v. 
Hollier,  49  La.  Ann.  371,  21  So.  633;  State 
V.  Bailey,  50  J^.  Ann.  533,  23  So.  603; 
State  v.'La.ieune,  52  La.  Ann.  463,  26  So. 
992;  State  v.  Maxev,  107  La.  799,  32  So. 
206;  State  v.  Callian,  109  La.  346,  33 
So.  363;  State  v.  Sparks,  112  I>a.  418,  36  So. 
479;  State  v.  Wilson,  114  La.  398,  38  So. 
397;  State  v.  Turner,  122  La.  371,  47 
46  L.R.A.(N.S.) 


man  who  claimed  he  had  seen  the  difficulty, 
and  who  would  testify  that  John  Spencer, 
and  not  appellant,  was  the  person  who  fired 
the  shot.  This  witness  left  Marlin  shortly 
after  the  difficulty,  and  ia  now  residing  in 
Missouri.  Appellant's  counsel  went  to  Mis- 
souri, and  saw  this  witness,  Mr.  Floyd  P. 
Smith,  and  attaches  the  affidavit  of  Mr. 
Smith,  which  reads  as  follows: 

In  the  spring  of  1908  I  went  to  Marlin, 
Texas,  to  live,  for  my  health,  and  remained 
there  until  July,  1909.  During  all  of  that 
time  I  was  in  the  employ  of  Curtia  &  Com- 
pany at  their  store  in  Marlin.  I  was  work- 
ing there  at  the  time  a  man  named  Thomas 
was  shot  and  killed  in  the  store  of  C.  B. 
Spencer,   just  across   the   street  from   the 


So.  685 ;  State  v.  Mitchell,  127  La.  380,  53 
So.  657. 

Mieh.— People  v.  Quimby,  134  Mich.  625, 
96  N.  W.  1061. 

Minn. — State  v.  Dumphev,  4  Minn.  439, 
Gil.  340;  State  v.  Barrett,  40  Minn.  65,  41 
N.  W.  469;  State  v.  Schreiber,  111  Minn. 
138, 126  N.  W.  536. 

Miss. — Newcomb  v.  State,  37  Miss.  383; 
Cousins  V.  State,  —  Miss.  — ,  34  So.  323. 

Mo. — State  v.  Stumbo,  26  Mo.  306;  State 
V.  Rav,  63  Mo.  345;  State  v.  Sayers.  58  Mo. 
585;  'state  v.  Butler,  67  Mo.  59;  State  v. 
Rcdemeier,  71  Mo.  173,  36  Am.  Rep.  462; 
State  V.  Willoughby,  76  Mo.  215;  State  v. 
Emory,  79  Mo.  461 ;  State  v.  Griffin,  87  Mo. 
608;  State  v.  Woodward,  95  Mo.  129,  8  S.  W. 
220 ;  State  v.  Potter,  108  Mo.  424,  22  S.  W. 
89;  State  v.  Campbell,  115  Mo.  391,  22  S.  W. 
367;  State  v.  Mvers,  115  Mo.  394,  22  S. 
W.  382;  State  vl  Beard,  126  Mo.  548,  29 
8.  W.  692;  State  v.  Johnson,  139  Mo.  197, 
40  S.  W.  767;  State  v.  Soper,  148  Mo.  217, 49 
S.  W.  1007;  State  v.  Cushenberry,  157  Ma 
168,  56  S.  W.  737;  State  v.  Allen,  171  Mo. 
562,  71  S.  W.  1000;  State  v.  Bates,  182  Mo. 
70,  81  S.  W.  408;  State  v.  King,  194  Mo.  474, 
92  S.  W.  670;  State  v.  Redemeier,  8  Mo.  Appt 
1;  State  v.  Keith,  53  Mo.  App.  383;  State  v. 
Thurman,  121  Mo.  App.  374,  98  8.  W.  819. 

Mont. — ^Territory  v.  Clayton,  8  Mont.  1, 19 
Pac.  293;  Territory  v.  Bryson,  9  Mont  32,  22 
Pac.  147;  State  v.  Brpoks,  23  Mont  146,  57 
Pac  1038;  State  v.  O'Brien,  35  Mont  482, 
90  Pac.  614, 10  Ann.  Cas.  1006. 

Neb.— St  Louis  v.  State,  8  Neb.  405,  1 
N.  W.  371;  Turlev  v.  State,  74  Neb.  471,  104 
N.  W.  934;  Hamblin  v.  State,  81  Neb.  148, 

115  N.  W.  850,  16  Ann.  Cas.  569. 

N.  M.— Territory  v.  Yarbcrry,  2  N.  M. 
391. 

N.  Y.— Williams  v.  People,  45  Barb.  201 ; 
People  v.  Hovey,  30  Hun,  354. 

N.  C.--State  v.  Starnes,  97  N.  C.  423,  2 
S.  E.  447 ;  State  v.  Lilliston.  141  N.  C.  857, 

116  Am.  St  Rep.  705,  54  S.  E.  427. 

N.  D.— State  v.  Brandner,  21  N.  D.  310, 
130  N.  W.  941. 

Ohio.— Loeflfner  v.  State,  10  Ohio  St  598. 

Okla.— Douthitt  v.  Territory,  7  Okla  55, 
54  Pac.  312;  Harvey  v.  Territory,  11  Okla 
156,  65  Pac.  837.  ' 
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store  I  worked  in.  I  saw  John  Spencer 
shoot  Mr.  Thomas.  C.  B.  Spencer  did  not 
shoot  Mr.  Thomas.  There  was  only  one 
shot  fired,  and  I  saw  John  Spencer  fire 
that.  The  circumstances  were  as'  follows, 
so  far  as  I  saw:  It  was  ahout  the  noon 
hour,  and  I  had  started  out  the  north  front 
door  of  Curtis  &  Company  to  go  get  a  sack 
of  tobacco,  and  just  as  I  got  on  the  tiide- 
walk  (being  on  Commerce  street)  I  heard 
a  scuffling  in  the  front  part  of  Spencer's 
store  across  the  street.  I  looked  over  there 
and  saw  Mr.  Thomas  scuffling  with  some- 
one. This  party  Mr.  Thomas  was  scuffling 
with  was  backing  before  Mr  Thomas  caught 
hold  of  him,  and,  just  as  Mr.  Thomas  caught 
him,  he  backed  behind  the  edge  of  the  door 
facing  from  me  so  that  I  could  only  see 


Mr.  Thomas,  and  could  not  see  the  person 
he  had  hold  of.  As  they  backed  against 
the  wall,  I  heard  a  trace  chain  fall,  or 
something  that  sounded  like  it,  and  just 
at  this  time,  while  these  two  men  were 
scuffling  there  by  the  door  facing,  I  saw  John 
Spencer  come  up  the  south  aisle  of  the 
Spencer  store  and  shoot  Mr.  Thomas  in 
the  side  or  back  with  a  pistol,  and  just 
then  I  saw  C.  B.  Spencer  come  out  from 
behind  the  door  facing  so  that  I  then  knew, 
and  now  state  as  a  fact,  that  it  was  C.  B. 
Spencer  that  Mr.  Thomas  was  scuffling  with. 
Mr.  C.  B.  Spencer  came  instantly  into  my 
view  after  the  shot  was  fired,  and  he  did 
not  then  Rave  any  pistol  in  either  hand, 
nor  did  I  see  him  with  one  at  any  time. 
John  Spencer  was  standing  directly  in  front 


Or.— State  ▼.  Hill,  39  Or.  90,  66  Pac.  618. 

Ta^—CkasL  v.  Hine,  213  Pa.  97,  62  Atl. 
369;  Com.  ▼.  Brown,  7  Kulp,  103;  Com.  ▼. 
Kane,  12  Phila.  630. 

S.  C— State  V.  Jones,  49  S.  C.  330,  26  S. 
E.  652;  State  v.  Anderson,  86  S.  C.  229, 
137  Am.  St.  Rep.  887,  67  S.  E.  237. 

S.  D.— State  v.  Raice,  24  S.  D.  Ill,  123 
N.  W.  70S. 

Tenn.— -King  v.  State,  91  Tenn.  617,  20 
S.  W.  160. 

Tex. — Shaw  v.  State,  27  Tex.  750;  Kemp 
▼.  State,  38  Tex.  110;  Henderson  v.  State,  1 
Tex.  App.  432;  Terry  v.  State,  3  Tex.  App. 
236;  Duval  v.  State,  8  Tex.  App.  370; 
Garner  v.  State,  34  Tex.-Crim.  Rep.  366,  30 
!5.  W.  782;  Granger  v.  State,  —  Tex.  Crim. 
Rep.  — ,  31  S.  W.  671 ;  Washington  v.  State, 
36  Tex.  Crim.  Rep.  154,  32  S.  W.  693; 
Porter  ▼.  State,  —  Tex.  Crim.  Rep.  — ,  32 
S.  W.  695;  Scruggs  v.  State,  36  Tex.  Crim. 
Rep.  622,  34  S.  W.  951 ;  Little  v.  State,  — 
Tex.  Crim.  Rep.  — ,  36  S.  W.  659;  Price  v. 
State,  36  Tex.  Crim.  Rep.  403,  37  S.  W.  743; 
Turner  v.  State,  37  Tex.  Crim.  Rep.  461,  36 
S-  W.  87,  40  S.  W.  980;  Sininacher  v.  State, 

—  Tex.  Crim.  Rep.  — •,  43  S.  W.  612;  Adler 
V.  State,  —  Tex.  Crim.  Rep.  —,  50  S.  W.  358; 
Gass  V.  State,  —  Tex.  Crim.  Rep.  — ,  66  S. 
W.  73 ;  Johnson  v.  State,  —  Tex.  Crim.  Rep. 
— ,  68  S.  W.  105;  Thompson  v.  State,  46  Tex. 
Crim.  Rep.  244,  76  S.  W.  661;  Duncan  v. 
State,  —  Tex.  Crim,  Rep.  — ,  77  S.  W.  13 ; 
Mathews  ▼.  State,  —  Tex.  Crim.  Rep.  — , 
77  S.  W.  218;  Hanna  v.  State,  48  Tex.  Crim. 
Rep.  269,  87  S.  W.  702;   Taylor  v.  State, 

—  Tex.  Crim.  Rep.  — ,  87  S.  W.  1039;  Owens 
V.  State,  —  Tex.  Crim.  Rep.  — ,  89  S.  W. 
837;  Goen  v  State,  —  Tex.  Crim-  Rep.  — , 
101  S.  W.  232;  CofTman  ▼.  State,  61  Tex. 
Crim.  Rep.  478,  103  S.  W.  1128;  Harrolson 
V.  State,  64  Tex.  Crim.  Rep.  462,  113  S.  W. 
644;  Roberts  v.  State,  67  Tex.  Crim.  Rep. 
199,  122  S.  W.  388;  Reagan  v.  State,  57  Tex. 
Crim.  Rep.  642,  124  S.  W.  686;  Garza  v. 
State,  —  Tex.  Crim.  Rep.  — ,  146  S.  W. 
590;  Hogan  v.  State,  —  Tex.  Crim.  Rep.  — , 
147  S.  W.  871. 

Utah.—United  States  v.  Eldredge,  6  Utah, 
ICl,  13  Poc.  673;  People  v.  Peacock,  6  Utah, 
237.  14  Pac.  332;  State  v.  Molitz,  —  Utah, 
46  L.R.A.(N.S.) 


— ,  122  Pac.  86 ;  State  v.  Moore,  —  Utah,  — , 
126  Pac.  322. 

Vt.— May  V.  State,  77  Vt  330,  60  Atl.  1. 

Va. — Baccigalupo  ▼.  Com.  33  Grat.  807,  36 
Am.  Rep.  796;  Allen  ▼.  Oom.  —  Va.  — ,  77 
S.  E.  66. 

Wash.— State  v.  Hunter,  18  Wash.  670,  52 
Pac.  247;  State  v.  Underwood,  35  Wash. 
668,  77  Pac.  863;  State  v.  Bridgham,  61 
Wash.  18,  97  Pac.  1096:  State  v.  Beeman, 
61  Wash.  657,  99  Pac.  756. 

W.  Va.— Bales  v.  State,  3  W.  Va,  685. 

Wyo.— Paseo  v.  State,  19  Wvo.  344,  117 
Pac.  862. 

Fed.— Daniels  v.  United  States,  116  C.  C. 
A.  233,  196  Fed.  469. 

Can.— Reg.  v.  Mcllroy,  16  U.  C.  C.  P.  116. 

If  the  newly  discovered  evidence  is  cumu- 
lative of  testimony  offered  at  the  trial,  on 
the  question  of  new  trial  it  seems  to  be  im- 
material whether  such  testimony  was  that  of 
a  witness  on  behalf  of  the  prosecution,  or  of 
the  defense.  People  v.  Brewer,  19  Cal.  App. 
742,  127  Pac.  808;  State  v.  Larriraore,  20 
Mo.  425;  State  v.  Ray,  63  Mo.  346;  State  v. 
Montgomery,  37  Utah,  616,  109  Pac.  315. 

The  rule  that-  newly  discovered  evidence 
which  is  merely  cumulative  will  not  consti- 
tute a  good  cause  for  a  new  trial  is  applica- 
ble to  a  case  where  the  evidence  on  the  trial 
was  exclusively  the  evidence  of  a  party  to 
the  suit.    Winsctt  v.  State,  67  Ind.  26. 

A  case  where  the  evidence  given  upon  the 
trial  has  been  elicited  from  the  party  ac- 
cused as  a  witness  in  his  own  behalf  forms  no 
exception  to  the  statutory  rule  that  a  new 
trial  cannot  be  granted  for  newly  discovered 
evidence  which  is  cumulative.'  People  v. 
Leighton,  1  N.  Y.  Crim.  Rep.  468. 

And  the  discovery  of  evidence  which  is 
simply  cumulative  of  that  of  the  existence  of 
which*  defendant  knew  when  the  case  was 
tried,  and  which  he  might  then  have  intro- 
duced, is  not  ground  for  a  new  trial.  Jinks 
V.  State,  117  Ga.  714,  44  S.  E.  814. 

The  rule  in  its  Qualified  form  is  stated  in 
or  supported  by  tne  following  decisions: 

Ark.— White  v.  State,  17  Ark.  404. 

CaL^-People  v.  Burdick,  —  Cal.  — ,  29 
Pac.  246;  People  v.  Urquidas,  96  Cal.  239, 
31  Pac.  62;  People  v.  Demasters,  109  Oal. 
607, 42  Pac  236;  People  v.  Bene,  130  Cal.  159, 
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of  the  door,  and  about  4  or  5  feet  back 
from  it,  at  the  corner  of  the  show  case  by 
the  south  aisle,  when  he  shot  Mr.  Thomas. 
When  tlie  shot  was  fired  Thomas  dropped  to 
tiis  knees  or  entirely  to  the  floor, — he  fell. 
But  I  cannot  definitely  say  whether  it  was 
just  to  his  knees,  his  all  fours,  or  entirely 
down,  as  I  turned  abruptly  and  went  imme- 
diately back  in  the  Curtis  &  Company  store. 
As  I  went  in  I  met  Gilbert  O.  Burgess 
coming  to  the  front  door,  and  he  turned 
and  went  back  with  me.  We  then  looked 
through  the  glass  door,  and  I  saw  Mr. 
Thomas.  He  was  then  standing  up  again, 
and  he  seemed  to  be  leaning  on  C.  B.  Spen- 
cer, or  Mr.  C.  B.  Spencer  wrfb  trying  to 
hold  him  up,  but  he  gradually  sank  to  the 
floor.    I  knew  both  of  the  Spencers  well  by 


sight,  and  came  in  daily  contact  with  them. 
I  cannot  be  mistaken  when  I  say  it  vas 
John  Spencer,  and  not  C.  B.  Spencer,  that 
shot  Mr.  Thomas.  John  Spencer  was  stand- 
ing in  front  of  the  door  back  only  a  few 
feet  from  it,  and  in  plain  view  of  me,  when 
he  fired  the  shot.  He  was  about  70  feet 
from  me.  I  have  never  told  anvone  what 
I  saw  or  knew  about  this  matter,  except  Mr. 
Gilbert  Burgess  and  Mr.  D.  W.  Stallworth, 
of  Marlin;  nor  have  I  told  or  intimated  to 
anyone  else  that  I  knew  anything  at  ali 
about  the  killing  of  Mr.  Thomas.  I  ha%e 
never  told  Mr.  C.  B.  Spencer,  or  any  of  hrs 
attorneys  or  family  or  anyone  else,  about 
my  knowing  anything  of  this  matter,  and 
he  had  no  reason  for  suspecting  that  I 
knew  of  it  that  I  know  or  can    think  of. 


62  Pac.  404;  People  v.  Chrisman,  135  Cal. ) 
282,  67  Pac.  13(5;  People  v.  Lapique,  136  Cal. 
503,  69  Pac.  220,  15  Am.  Crim.  Rep.  512; 
People  v.  Singh.  11  Cal.  App.  427,  105  Pac. 
423;  People  v.  Maniyama,  19  Cal.  App.  290, 
125  Pac.  024. 

Conn. — Anderson  v.  State,  43  Conn.  514, 
21  Am.  Rep.  609. 

Fla.— Howard  v.  State,  36  Fla.  21,  17  So. 
84. 

Ga.— McAfee  v.  State.  31  Ga.  411 ;  Thomp- 
son v.  State.  60  Ca.  019;  Hill  v.  State,  64 
Ga.  453;  Dale  v.  State,  88  Ga.  552,  15  S.  E. 
287:  Cooper  v.  State,  01  Ga.  362,  18  S.  E. 
303;  Milam  v.  State,  108  Ga,  29,  33  S.  E. 
818:  VVindom  v.  State,  114  Ga.  36,  39  S.  E. 
949;  Bickers  v.  State,  120  Ga.  172.  47  S. 
E.  515;  Drane  v.  State,  130  Ga.  349,  60  S.  E. 
863;  Speer  v.  State,  136  Ga.  67,  70  S.  E. 
797;  Walker  v.  State,  137  Ga.  398,  75  S. 
E.  368;  Mitchell  v.  State,  138  Ga.  21,  74 
S.  E.  600;  .Tolmson  v.  State,  138  Ga.  265, 
75  S.  E.  135;  Daniel  v.  State,  6  Ga.  App. 
164,  64  S.  E.  574;  Mitchell  v.  State.  6  Ga. 
App.  554,  65  S.  E.  32(1;  (ireen  v.  State,  6 
Ga.  App.  784,  65  S.  K.  802;  I>oughertv  v. 
State,  7  Ga.  App.  01.  66  S.  E.  276;  Clark  v. 
State,  7  Ga.  App.  609,  67  S.  E.  697;  Hunt 
V.  State,  8  Ga.  App.  374.  69  S.  E.  42;  Prator 
v.  State,  8  Ga-  App.  436,  69  S.  E.  496;  Ben- 
ton V.  State.  9  CJa.  App.  201,  71  S.  E.  8; 
Kirk  V.  State,  9  Ga.  App.  829,  72  S.  E.  282, 
on  reheariniT  10  Ga.  App.  450,  73  S.  E.  623; 
Moore  v.  State,  11  Ga.  App.  259,  74  S.  E. 
]  1 02. 

111. — Adams  v.  People,  47  111.  376;  Bowers 
V.  People.  74  111.  418;  Dver  v.  People,  84  III. 
624;  Bullinerv.  State,  95  III.  394;  Sahlinger 
V.  People,  102  111.  241;  Collins  v.  People, 
103  111,  21;  Ix'igli  V.  People.  113  111.  372; 
Klein  v.  People,  113  111.  596;  Spalm  v. 
People,  137  111.  538,  27  X.  E.  688;  Lillv  v. 
People,  148  111.  467.  36  N.  E.  95;  Williams 
V.  People,  164  HI.  481.  45  N.  E.  987:  Lathrop 
V.  People,  197  111.  109.  64  N.  E.  385;  Henry 
V.  People,  198  111.  162,  65  N.  E.  120; 
Harter  v.  People.  204  111.  158,  68  N.  E.  447; 
GralT  v.  People,  208  111.  312.  70  N.  E.  299, 
aninninnr  1<^)8  111.  App.  168:  ^lartinatis  v. 
People,  223  III.  117,  79  N.  E,  55;  People  v. 
Wniite,  251  111.  67,  95  N.  E.  1036;  Scharf 
v.  People,  34  111.  App.  400,  appeal  dis- 
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missed  without  considering  this  point  in  134 
111.  240,  24  N.  E.  761;  People  v.  Barton,  147 
111.  App.  185. 

Ind.— Sutherlin  v.  State,  108  Ind.  389,  0 
N.  E.  298;  Barnett  v.  State,  141  Ind.  149.  4i} 
N.  E.  666;  Smith  v.  State.  143  Ind.  685.  42 
N.  E.  913;  Williams  v.  State,  170  Ind.  6JM, 
85  N.  E.  113;  Straub  v.  State,  —  Ind.  — . 
100  N.  E.  754;  Eddingfield  v.  State,  12  Ind. 
App.  312,  39  N.  E,  1057. 

Iowa.— State  v.  Nadal,  69  Iowa,  478.  *29 
X.  W.  451;  State  v.  Lowell,  123  Iowa,  427. 
99N.  W.  125. 

Kan. — State  v.  McCool,  34  Kan.  613.  i» 
Pac.  618,  745;  State  v.  Tyson,  56  Kan.  686, 
44  Pac,  609. 

Kv.— Harp  v.  Com.  —  Kv.  — ,  119  S.  W. 
1191;  Fittrell  v.  Com.  141  Kv.  310, 132  S.  W. 
555;  CsLTTies  v.  Com.  146  Ky.  425,  142  S. 
W.  723;  Travnor  v.  Com.  149  Ky.  462,  140 
S.  W.  904;  Slay  v.  Com.  153  Ky.  141,  154 
S.  W.  1074. 

La. — State  v.  Alverez,  7  La.  Ann.  283; 
State  V.  Lamothe,  37  La.  Ann.  43;  State  v. 
Albert.  109  La.  201,  33  So.  196;  State  v. 
Ferguson,  114  La.  70,  38  So.  23;  State 
V.  Sims,  117  La.  1036,  42  So.  494. 

Mich. — People  v.  Vanderpool,  1  Mich.  K 
P.  157. 

Minn.— State  v.  Nelson,  91  Minn.  143,  97 
N.  W.  652. 

Mo.— State  v.  Larimore,  20  Mo.  425 ;  State 
V.  Bybee,  149  Mo,  632,  51, S.  ^V.  470;  State 
V.  Carpenter,  182  Mo.  53,  81  S,  W.  410; 
State  V.  Church,  199  Mo.  605,  98  S.  \V.  16: 
State  V.  Estes,  209  Mo.  288,  107  S.  W. 
1059;  State  v.  Keener,  225  Mo.  488,  125 
S.  W.  747;  State  v.  Whitsett,  232  Mo.  511, 
134  S.  W.  655. 

Mont.— State  v.  Hardee,  28  Mont.  18.  72 
Pac.  39;  State  v.  Matkins,  45  Mont  5S,  121 
Pac.  881. 

Neb.— Casev  v.  State,  20  Neb.  138,  29  X. 
W.   264. 

N.  d!— State  v.  Reilly,  —  N.  D.  — ,  141 
N.  W,  720. 

Ohio.— Searles  v.  State,  6  Ohio  C.  C.  331, 
3  Ohio  C.  D.  478. 

Okla.— Smilev  v.  Territorr,  15  Okla.  314, 
81  Pac,  433;  Hurst  v.  Territory,  16  Oklt^ 
600,  86  Pac.  280;  Martin  v.  Territory,  18 
Okla.  370,  90  Pac.  13;  Bvers  v.  Territory,  1 
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My  reason  for  not  wanting  anyone  to  know 
that  I  knew  the  facts  I  have  stated  above, 
and  on  the  opposite  side  of  this  sheet  of 
paper,  is  the  condition  of  my  health  at 
that  time.  I  had  gone  to  Texas  and  to 
^larlin  for  lung  trouble,  and  my  doctor, 
Dr.  Allen,  of  Marlin,  had  told  me  that  I 
had  a  cavity  in  each  lung,  and  had  advised 
me  against  any  excitement  whatever,  and 
I  very  much  feared  any  excitement  what- 
ever. What  did  happen  and  my  seeing  it 
put  me  to  bed  for  several  hours.  I  re- 
guarded  my  condition  there  at  that  time  as 
serious.  Later  I  went  to  Dr.  Torbett, 
of  Marlin,  and  in  July  of  that  year  he  ad- 
vised me  to  go  to  San  Marcos,  Texas,  on 
account  of  my  lung  trouble.  I  left  Marlin 
in   July,   1909,   and   have  never  been  back 


since.  I  went  from  there  to  San  Marcos, 
Texas,  where  I  remained  eleven  months, 
and  then  came  direct  to  my  old  home  at 
Laddonia,  Missouri,  where  I  now  live.  My 
health  is  now  much  improved,  and  I  be- 
live  I  have  almost,  if  not  entirely,  recovered 
from  my  lung  trouble,  but  otherwise  my 
health  is  not  very  good  at  this  particular 
time.  If  this  case  is  ever  tried  again  in 
the  trial  court,  it  is  my  intention  to  be 
present  and  give  my  testimony  in  this  case, 
and  I  would  have  given  both  sides  the  bene- 
fit of  what  I  know  before  this,  but  for  the 
reasons  above  stated.  I  am  thirty-three 
years  old,  have  been  married  fourteen  years, 
and  have  three  children.  I  have  no  special 
interest  in  this  matter,  and  only  a  speaking 
acquaintance  with  C.  B.  Spencer.     I  have 


Okla.  Crim.  Rep.  <377,  100  Pac.  261,  rehear- 
ing denied  without  discussing  the  point  in 
1   Okla.  Crim.  Rep.  698,  103  Pac.  632. 

Pa.— Com.  V.  Moss,  6  Kulp,  31;  Com.  v. 
Yot  Sing,  7  Kulp,  349. 

R.  I.— State  V.  Buchanan,  32  R.  I.  490,  79 
Atl.  1114. 

S.  C— State  V.  Bradford,  87  S.  C.  546,  70 
S  E  308 

'  S.*  D.-^State  v.  Coleman,  17  S.  D.  594,  98 
N.  W.  175;  State  v.  Laper,  26  S.  D.  151,  128 
X.  W.  476. 

Tex. — Johnson  v.  State,  2  Tex.  App.  456 ; 
White  v.  State,  10  Tex.  App.  167 ;  Ty^er  v. 
State,  13  Tex.  App.  205;  Langham  v.  State, 
26  Tex.  App.  633,  10  S.  W.  113;  Rodgers  v. 
State,  —  Tex.  Crim.  Rep.  — ,  20  S.  W.  709 : 
Screws  v.  State,  —  Tex.  Crim.  Rep.  — ,  23 
S.  W.  796;  Hickman  v.  State,  —  Tex.  Crim. 
Rep.  — ,  25  S.  W.  126;  Sebastian  v.  State, 

—  Tex.  Crim.  Rep.  — ,  39  S.  W.  680 ;  Austin 
V.  State,  —  Tex.  Crim.  Rep.  — ,  47  S.  W. 
371 :  Whitfield  v.  State,  40  Tex.  Crim.  Rep. 
14,  48  S.  W.  173;  Dansby  v.  State,  --  Tex. 
Crim.  Rep.  — ,  53  S.  W.  105;  Johnson  v. 
8ta.te,  —  Tex.  Crim.  Rep.  — ,  68  S.  W.  105 ; 
Castillo  v.  State,  —  Tex.  Crim.  Rep.  — ,  69 
S.  W.  517 ;  Walters  v.  State,  —  Tex.  Crim. 
Rep.  — ,  79  S.  W.  539;  Anderson  v.  State, 

—  Tex.  Crim.  Rep.  — ,  100  S.  W.  153; 
O'Hara  v.  State,  57  Tex.  Crim.  Rep.  577, 
124  S.  W.  95. 

Utah.— State  v.  Haworth,  26  Utah,  310, 13 
Pac.  413;  State  v.  Montgomery,  37  Utah, 
515,   109   Pac.   815. 

Va. — Thompson  v.  Com.  8  Gratt.  637; 
Read  v.  Com.  22  Gratt.  924;  Bond  v.  Com. 
83  Va.  681,  3  S.  E.  149. 

Wash.— -State  v.  Stowe,  3  Wash.  206,  14 
T..R.A.  609,  28  Pac.  337;  State  v.  Townsend, 
7  Wash.  462,  35  Pac.  367. 

In  some  cases  the  qualification  of  the  rule 
takes  the  form  of  the  statement  that  a 
court  will  not  refuse  to  grant  a  new  trial 
for  newly  discovered  evidence  for  the  reason 
that  it  is  cumulative  merely,  if  it  is  suffi- 
cient to  render  clear  that  which  was  before 
a  doubtful  case.  Sec  Adams  v.  State,  55 
Fla.  1,  46  So.  152;  Andersen  v.  State,  43 
Conn.  514,  21  Am.  Rep.  609;  People  v.  Van- 
derpool,  1  Mich.  N.  P.  157;  Casey  v.  State, 
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20  Neb.  138,  29  N.  W.  204;  State  v.  Reillv, 
—  N.  D.  — ,  141  X.  W.  720. 

Though  it  be  the  rule  that  a  new  trial 
will  not  be  granted  in  order  to  permit  the 
introduction  of  evidence  merely  cumulative, 
the  rule  is  not  inflexible.  The  cumulative 
evidence,  however,  should  be  such  as  to 
impress  the  trial  judge  that,  if  added  to  the 
other  evidence  of  the  case,  it  would  be 
likelv  to  turn  the  scales  in  favor  of  the  ac- 
cused. State  v.  Albert,  109  ]ja.  201,  33 
So.  196;  State  v.  Ferguson,  114  La.  70,  38 
So.  23. 

In  Dougherty  v.  State,  7  Ga.  App.  91,  66 
S.  E.  276,  the  court  said:  **As  a  general 
rule,  a  new  trial  will  not  be  granted  on  ac- 
count of  the  discovery  of  facts  and  circum- 
stances merelv  cumulative  in  their  char- 
acter;  but,  of  course,  this  rule  must  be 
taken  in  its  proper  sense,  and  is  not  to  be 
understood  as  precluding  a  new  trial  in 
everv  case  wliere  newlv  discovered  testi- 
mony  relates  to  a  point  contested  on  a 
former  trial.  Where  the  testimony  on  the 
trial  was  purely  circumstantial,  and  the 
newly  discovered  testimony  is  of  a  di- 
rect and  positive  kind,  from  a  creditable 
witness,  proving  the  essential  fact  in 
controversy,  it  would  seem  that  the  rule 
should  not  be  strictly  applied.  There 
is  a  tcndencv  to  discredit  circumstantial 
evidence,  or  at  least  to  attach  much  less 
weight  to  that  cliaracter  of  evidence  than 
to  positive  and  direct  testimony;  and  it 
must  be  conceded  that  almost  universally 
evidence  of  the  latter  character  is  given 
much  more  weight  than  evidence  of  the 
former  character.  Evidence,  therefore, 
which  is  positive  and  direct  as  to  the 
existence  of  a  material  fact,  is  not  in  a 
strict  sense  cumulative  of  circumstantial 
evidence  tending  to  show  the  existence  of 
the  same  fact;  for  cumulative  evidence  is 
additional  evidence  to  support  the  same 
point,  and  must  be  of  the  same  quality  or 
description  as  the  evidence  already  pro- 
duced. Evidence  which  merely  tends  to 
corroborate  or  strengthen  evidence  already 
introduced  is  cumulative,  but  evidence 
which  removes  all  doubt  upon  a  material 
point  which  was  before  doubtful  is  not  in 
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never  been  convicted  of  or  charged  with  a 
felony  or  any  other  offense,  and  no  fact 
exiatfl  that  would  render  me  incompetent 
as  a  witness.  I  am  well  known  by  the 
business  people  of  Marlin,  Texas.  I  am  a 
member  of  the  Christian  church.  I  have 
never  seen  anyone  from  Marlin  since  I  left 
there  except  Mr.  Gilbert  Burgess.  As  I 
recollect  it,  this  shooting  occurred  in  Feb- 
ruary, 1909.  Signed  and  sworn  to  this 
June  19th,  1912. 

Floyd  P.  Smith. 

Signed  and  sworn  to  before  me  by  Floyd 
P.  Smith,  who  is  personally  known  to  me, 
this  June  19th,  1912. 

W.  H.  Logan,  Notary  Public, 
[Seal.]  Audrain  County,  Missouri. 

My  commission  expires  June  24,  1914. 


By  the  testimony  of  a  number  of  wit- 
nesses, Mr.  Smith  is  shown  to  be  a  credible 
man,  whose  general  reputation  is  good  for 
truth  and  veracity.  Appellant  testifies  sa 
to  the  diligence  used  to  discover  all  persons 
who  knew  anything  about  the  difficulty  at 
the  time  and  before  the  trial  of  his  case,  and 
we  think  it  such  that  any  ordinary  person 
would  use,  and  he  cannot  be  held  not  to 
have  used  proper  diligence  in  discovering 
sooner  that  Mr.  Smith  was  a  witness  in 
his  case.  However,  the  state  contends  that, 
even  if  appellant  is  not  lacking  in  dili- 
gence, the  testimony  is  but  cumulative  of 
that  of  John  Spencer,  and  for  this  reason 
the  court  did  not  err  in  refusing  to  grant 
a  new  trial.  This  is  the  general  rule  of 
law,  as  has  frequently  been  announced  bv 


a  legal  sense  cumulative,  and  such  evi- 
dence will  warrant  the  j^ant  of  another 
trial,  as  it  shows  that  injustice  has  appar- 
ently been  done,  and  that  on  another  trial 
a  different  residt  will  probably  follow. 
Even  merely  cumulative  evidence,  if  it  has 
the  effect  to  render  clear  and  positive  that 
which  was  before  equivocal  and  uncertain, 
might  justify  a  new  trial." 

In  Holton  v.  State,  9  Ga.  App.  414,  71 
S.  E.  699,  it  was  said:  "The  rule  is  well 
established — ^indeed,  it  is  the  language  of 
the  statute  of  this  state — that  new  trials 
should  not  be  granted  for  evidence  merelv 
cumulative  in  character.  The  adverb 
'merely'  in  the  statute  and  in  the  decisions, 
as  qualifying  the  character  of  the  evidence, 
is  significant.  We  apprehend  that,  if  the 
newly  discovered  testimony  as  to  some  facts 
was  that  of  a  witness  who  was  entitled  to 
credit  as  against  the  testimony  to  the  same 
point  given  b^  witneeses  on  the  trial  who 
were  not  entitled  to  credit,  or  who  have 
been  impeached,  the  testimony  would  not  be 
merely  cumulative,  for  the  additional  fact 
of  the  character  of  the  newly  discovered 
witness  would  take  it  out  of  that  category, 
at  least  to  some  extent;  and  it  is  easy  to 
imagine  cases  in  which  a  fact,  although 
testified  to  by  many  witnesses  on  the  pre- 
vious trial,  while  not  believed  because  of 
the  character  of  the  witnesses  who  testified 
to  its  existence,  yet  might  be  believed  with- 
out hesitation,  i},  on  a  second  trial,  it  was 
testified  to  by  only  one  witness  of  unques- 
tioned and  unimpeached  veracity." 

The  doctrine  of  the  preceding  cases  is 
exemplified  by  State  v.  Townsend,  7  Wash. 
462.  35  Pac.  307.  At  the  trial  the  defendant 
had  been  unable  to  secure  any  witnesses  ex- 
cept Indians,  but  since  the  trial  he  had  dis- 
covered evidence  in  the  shape  of  testimony 
of  a  reputable  white  man.  On  account  of 
the  probability  that  a  jury  would  give 
more  credit  to  the  white  man  than  to  the 
Indians,  and  so  bring  about  a  change  in  the 
verdict,  a  new  trial  was  granted. 

The  case  of  People  v.  Lapique,  136  Gal. 
503,  69  Pac  226,  15  Am.  Crim.  Rep.  512, 
is  very  similar.  The  only  witness  lor  the 
defense,  besides  the  defendant,  was  not  able 
to  testify  positively,  but  the  newly  dis- 
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covered  evidence  was  to  the  same  point  and 
positive,  leaving  no  room  for  doubt,  and  so 
making  it  probable  that  a  different  verdict 
would  result,  should  an  opportunity  be  given 
to  submit  it  to  a  jury.  The  court  reversed 
its  former  decision  reported  in  67  Pac.  14,  In 
which  it  had  upheld  the  action  of  the  lower 
court  in  overruling  the  motion  for  a  new 
trial. 

In  Cooper  v.  State,  91  Ga.  362,  18  S.  E. 
303.  it  was  held  that,  while  authorities  to 
the  contrary  are  numerous,  newly  discov> 
ered  evidence  relating  to  specific  iacts  touch- 
ing- which  there  was  no  evidence  at  the  trial, 
but  which  has  no  value  except  as  tending  to 
prove  and  establish  the  same  identical  de- 
xense  which  the  accused  set  up  at  the  trial 
and  touching  which  he  not  only  addu<xd 
some  evidence,  but  enough  to  clear  him  if 
the  jury  had  given  it  credit,  should  not  be 
treated  as  merely  cumulative,  within  the 
meaning  of  the  rule  that  a  new  trial  will 
not  be  granted  for  newly  discovered  evi- 
dence which  is  merely  cumulative. 

It  cannot  be  objected  to  granting  a  mo- 
tion for  a  new  trial  on  the  ground  of  newlv 
discovered  evidence,  that  such  evidence  is 
cumulative,  if  it  is  of  a  different  kind  or 
character  from  that  adduced  on  the  trial. 
Fletcher  v.  People,  117  III.  184,  7  N.  E.  80. 

Newly  discovered  cumulative  evidence 
will  not  be  a  ground  for  new  trial,  where 
it  is  of  such  a  nature  that  its  truth  may 
be  conceded  without  justifying  acquittal  in 
the  face  of  other  evidence.  People  v. 
Maruvama,  19  Gal.  App.  290,  125  Pac  924; 
Hill  V.  State,  64  Ga.  453;  Dyer  v.  People,  84 
ni.  624;  People  v.  White,  251  111.  67,  95 
N.  E.  1038;  Reg.  v.  Mcllrov,  15  U.  C.  C.  P. 
116. 

In  New  York,  Georgia,  and  doubtless  in 
other  states,  the  requirements  which  newly 
discovered  evidence  must  meet  in  order  to 
be  ground  for  a  new  trial  are  prescribed  by 
statute,  the  requirement  that  it  be  not 
cumulative  being  one  of  the  number.  Under 
such  a  statute,  the  courts  have  no  power  to 
prant  new  trials  for  cumulative  evidence. 
People  V.  Shea,  16  Misc.  Rep.  Ill,  38  N.  Y. 
Supp.  821;  People  v.  O'Connor,  37  Misc. 
754,  16  N.  Y.  &im.  Rep.  445,  76  N.  Y. 
Supp.  511,  subsec^uent  appeal  in  which  the 
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this  court.  The  appellant  contends  that  it 
is  not  "cumulative  only,"  and  enters  into 
a  lengthy  discussion  of  what  is  "only  cumu- 
lative testimony."  The  distinction  he  at- 
tempts, and*  the  decisions  he  cites,  we  do 
not  deem  it  necessary  to  notice  under  the 
disposition  we  make  of  this  case. 

There  can  be  no  question,  under  the  evi- 
dence in  this  case,  that,  if  John  Spencer  in 
fact  fired  the  shot,  appellant  is  not  guilty 
of  the  homicide,  either  as  a  principal,  ac- 
complice, or  accessory.  In  other  words,  if 
the  shot  was  fired  by  John  Spencer,  an  inno- 
cent man  has  been  sentenced  to  the  peniten- 
tiary. The  evidence,  without  the  testimony 
of  Floyd  P.  Smith,  renders  it  extremely 
doubtful  as  to  which  one,  appellant  or  John 
Spencer  did  the  sheeting;   and  while  the 


testimony  would  justify  the  jury  in  finding 
as  they  did  on  this  contested  issue,  it  vould 
also  have  supported  a  finding  that  John 
Spencer  did  the  shooting.  The  record  be- 
ing in  this  condition,  can  any  man  say 
what  would  have  been  their  finding  if  Mr. 
Smith,  a  reputable  citizen,  had  supported 
the  testimony  of  John  Spencer  by  testify- 
ing that  he  saw  John  Spencer  fire  the  shot? 
We  all  know  how  prone  human  nature,  men 
who  compose  the  juries  of  the  country,  as 
well  as  the  balance  of  mankind,  is  to  fail 
to  give  to  the  evidence  of  a  brother  of  one 
on  trial  charged  with  a  penitentiary  of- 
fense, that  credence  that  would  be  given  to 
his  testimony  under  different  circumstances. 
The  testimony  of  a  relative  .of  one  on  trial 
is  seldom  given  that  weight  that  is  given 


question  here  presented  was  not  considered, 
82  App.  Div.  66,  81  N.  Y.  Supp.  566; 
People  V.  Bonifacio,  119  App.  Div.  719,  104 
N.  Y.  Supp.  181,  alSrmed,  but  without  men- 
tion of  the  point  under  consideration,  in  190 
N.  Y.  160,  82  N.  E.  1098;  People  v.  Way, 
54  Misc.  488,  106  N.  Y.  Supp.  62;  People  v. 
Jones,  115  N.  Y.  Supp.  800;  People  v. 
Leighton,  1  N.  Y.  Orim.  Rep.  468. 

In  People  v.  O'Connor,  37  Misc.  764,  18 
N.  Y.  Crfm.  Rep.  445,  76  N.  Y.  Supp.  611, 
it  was  held  that,  although  in  civil  cases  it 
is  a  settled  rule  that  newly  discovered  evi- 
dence which  is  cumulative  does  not  neces- 
sarily afford  ground  for  denying  the  motion 
for  a  new  trial,  the  existence  of  a  statute 
stating  the  grounds  upon  which  a  new  trial 
may  be  granted  in  criminal  cases,  which  pro- 
vides that  a  new  trial  may  be  granted 
where  *it  is  nuide  to  appear  by  affi- 
davit that  upon  another  trial  the  de- 
fendant can  produce  evidence  such  as,  if 
before  received,  would  probably  have 
changed  the  verdict,  if  such  evidence  has 
been  discovered  since  the  trial,  is  not  cumu- 
lative, and  the  failure  to  produce  it  on  the 
trial  was  not  owing  to  want  of  diligence, — 
precludes  the  court  from  granting  a  new 
trial  for  newly  discovered  evidence  which 
is  cumulative. 

Where  no  statute  authorizes  the  granting 
of  new  trials  in  criminal  cases  on  account 
of  newly  discovered  evidence,  the  rule 
against  newly  discovered  ciunulative  evi- 
dence is  unnecessary.  State  v.  Bourman, 
46  Iowa,  418;  State  v.  AVhitmer,  77  Iowa, 
667,  42  N.  W.  442;  State  v.  Watson,  81 
Iowa,  380,  46  N.  W.  868,  State  v.  Potts,  83 
Iowa,  317,  49  N.  W.  845. 

Cumulative  evidence  defined. 

For  a  complete  collection  of  definitions  of 
cumulative  evidence,  resort  must  be  had  to 
civil  as  well  as  to  the  criminal  cases.  Those 
which  follow  have  been  cleaned  from  the 
decisions  falling  within  toe  scope  of  this 
note. 

Cumulative  evidence  is  additional  evidence 
of  the  same  kind  to  the  same  point.  May 
v.  State,  77  Vt.  330,  60  Atl.  1 . 

Cumulative  evidence  is  of  the  same  iip- 
40  I#.B.A.(N.S.) 


j  port,  of  the  same  kind,  and  to  the  same 
point,  as  that  produced  on  the  trial.  State 
V.  Ray,  53  Mo.  345. 

Evidence  is  cumulative  which  only  multi- 
plies witnesses  as  to  one  or  more '  facts 
already  investigated,  or  only  adds  other  cir- 
cumstances of  the  same  general  character. 
Harrolson  -v.  State,  64  Tex.  Crim.  Rep.  452, 
113  S.  W.  644. 

Cumulative  evidence  is  additional  evi- 
dence offered  to  establish  a  fact  to  which 
witnesses  have  already  testified.  It  does  not 
necessarily  include  all  evidence  which  tends 
to  establish  the  same  ultimate  or  princi- 
pallv  controverted  fact.  Dale  v.  State,  88 
Ga.*552,  16  S.  E.  287. 

Evidence  is  cumulative  when  it  is  of  the 
same  nature  as  that  previously  produced  to 
establish  the  same  fact  or  facts.  People  v. 
Leighton,  1  N.  Y.  Crim.  Rep.  468. 

Evidence  of  a  different  fact  with  the 
same  logical  bearing  cannot  be  considered 
as  cumulative.  People  v.  Vanderpool,  1 
Mich.  Jjf,  P.  167. 

Though  newly  discovered  evidence  may 
tend  to  establish  the  truth  of  a  material 
contention  in  direct  aupport  of  which  testi- 
mony was  introduced  at  the  trial,  such  evi- 
dence is  not  merely  cumulative  when  it  re- 
lates to  a  particular  fact  concerning  which 
no  witness  nas  already  testified.  Fellows  v. 
State,  114  Ga.  233,  39  S.  E.  885. 

//.  Circumstanoea  under  which  cuniU' 
lative  evidence  has  or  has  not  been 
held  to  render  a  different  outcome 
probable. 

In  view  of  the  qualification  of  the  general 
rule  above  noted,  the  question  under  what 
circumstances  cumulative  evidence  has  been 
regarded  as  rendering  a  different  result 
probable  is  one  of  considerable  interest. 
The  attempt  has  therefore  been  made,  where 
the  facts  of  the  cases  have  been  reported 
with  sufficient  fulness  to  enable  this  to  be 
done,  to  -  group  the  decisions,  both  those 
denying  and  those  granting  new  trials, 
under  headings  which  will  suggest  the  char- 
acter of  the  evidence,  or  of  the  issue  to  which 
it  relates.  In  manv  of  the  cases  above 
citedi  the  natiire  ol  tne  cumulative  evidence 
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to  one  wholly  disinterested,  even  though 
they  may  be  men  of  equal  standing  and 
reputation  in  the  community.  We  all  feel 
and  believe  that  the  ties  of  blood,  of  broth- 
erhood, will  have  its  weight  with  a  witness; 
and  the  law  recognizes  this  by  admitting 
evidence  of  that  fact  to  show  interest,  bias, 
etc.  As  said  in  some  of  the  opinions,  the 
reason  for  the  rule  forbidding  a  new  trial 
for  the  purpose  of  admitting  cumulative 
testimony  is  that  public  policy,  looking  to 
the  finality  of  trials,  requires  that  a  de- 
fendant be  held  to  diligence  ij^  preparing 
their  cases  for  trial;  but  this  policy,  which 
seeks  to  limit  continued  litigation,  should 
never  be  applied  where  the  newly  discovered 
testimony  may  be  of  tliat  cogency  and  force 
where  it  might  probably  show  that  an  inno- 


cent man  may  probably  be  caused  to  suffer 
for  a  crime  he  did  not  commit.  Courts  are 
organized,  and  the  object  of  the  law  is, 
that  the  true  facts  may  be  arrived  at  and 
justice  administered;  and  where  the  evi- 
dence is  about  upon  an  equipoise  as  to 
whether  a  man  committed  an  offense  or  not, 
if  there  is  really  newly  discovered  testi- 
mony coming  from  a  credible  source,  this 
rule  will  be  held  in  subordination  to  the 
great  end  to  be  obtained, — that  is,  meting 
out  justice  to  each  individual  citizen.  As 
illustrative  of  this  rule,  two  men  may  be 
charged  with  crime,  and,  under  such  cir- 
cumstances, neither  can  be  a  witness  for 
the  other;  but  if  one  is  first  tried  and  con- 
victed, and  then  the  other  tried  and  ac- 
quitted, our  courts  have  always  held  that  a 


is  either  not  stated  at  all,  or  is  mentioned 
so  briefly  as  to  render  the  case  of  no  partic- 
ular interest  save  for  its  relation  to  the  gen- 
eral rule. 

Evidence  contradicting  or  impeaching  wit- 
ness for   prosecution. 

In  Fletcher  v.  People,  117  111.  184,  7  N.  E. 
80,  the  defendant  testified  to  facts  which 
tended  to  show  that  he  shot  in  self-defense. 
This  testimony  was  contradicted  by  the  only 
eyewitness  which  the  presecution  had;  but 
after  the  trial  the  defense  discovered  his  af- 
fidavit which  he  had  made  in  expectation  of 
death,  in  which  his  statements  corroborated 
those  of  the  defendant.  While  conceding 
this  to  be  cumulative,  the  court  was  of  the 
opinion  that  it  was  a  proper  case  to  make 
an  exception  and  grant  a  new  trial. 

As  the  result  of  a  conflict  of  the  testi- 
mony of  the  prosecuting  witness  and  the 
defendant,  the  issue  arose  as  to  the  author- 
ity of  the  latter  to  sign  the  name  of  the 
former,  in  People  v.  Lapique,  136  Cal.  503, 
69  Pac.  226,  15  Am.  Crim.  Rep.  512.  ITie 
only  other  witness  for  the  defense  testified 
to  a  prior  inconsistent  statement  of  the 
prosecuting  witness  on  this  point,  but  waa 
not  able  to  do  so  positively.  The  newly  dis- 
covered evidence  was  positive  as  to  such  a 
statement,  and  for  that  reason  a  new  trial 
was  granted,  although  the  evidence  was  con- 
ceded to  be  cumulative. 

In  Com.  V.  Yot  Sing,  7  Kulp,  349,  it  was 
held  that  evidence  of  an  admission  by  the 
prosecuting  witness  made  since  the  trial, 
that  the  watch  of  which  he  claimed  to  have 
been  robbed  was  in  the  possession  of  his 
brother,  was  not  merely  cumulative,  since, 
in  view  of  the  strong  evidence  of  an  alibi 
produced  by  the  defendant,  it  would  prob- 
aJbly  produce  a  difl*erent  result  on  a  new 
trial. 

Newly  discovered  evidence  has  been  held 
merely  cumulative  and  insufficient  ground 
for  new  trial, 

— where  the  reputation  of  a  witness  for 
the  prosecution  has  been  attacked  on  trial, 
and  the  newly  discovered  evidence  is  intro- 
duced for  the  same  purpose.  Mav  v.  Com. 
153  Kv.  141.  154  S.  W.  1074;  State\'.  Fahev, 
46  L.R.A.(N.S.) 


35  La.  Ann.  9;  State  v.  Whitsett,  232  Mo. 
511,  134  S.  W.  555; 

— where  both  it  and  ftie  testimony  on  the 
trial  tended  to  prove  a  prior  statement  of  a 
witness  for  the  prosecution,  which  was  in- 
consistent with  his  testimony.  Long  v. 
State,  42  Fla,  612,  28  So.  855;  Sweat  v. 
State,  90  Ga.  315,  17  S.  E.  273;  Walker  v. 
State,  97  Ga.  19*7,  22  S.  E.  401 ;  Lathrop  v. 
People,  197  111.  169,  64  N.  E.  885:  Harper 
V.  State,  101  Ind.  109 ;  State  v.  Dumphov,  4 
Minn.  438,  Gil.  340;  State  v.  Starnes,  97  N. 
C.  423,  2  S.  E.  447  (this  was  motion  for  new 
trial  after  appeal  in  94  N.  C.  973,  was  re- 
fused) ;  Rodgers  v.  State,  —  Tex.  Crim. 
Rep.  — ,  20  S.  W.  709;  Granger  v.  State, 
—  Tex.  Crim.  Rep.  — ,  31  S.  W.  671;  Dan- 
iels y.  United  States,  116  C.  C.  A.  233,  196 
Fed.   459; 

— where  a  prior  statement  of  a  witness 
for  the  prosecution  inconsistent  with  his 
testimony  had  been  in  evidence,  and  the 
newly  discovered  evidence  consisted  of  a 
similar  statement  made  by  the  same  witness 
after  trial.  People  v.  Hong  Quin  Moon.  92 
Cal.  41,  27  Pac.  1096;  SUte  v.  Potter,  IDS 
Mo.  424,  22  S.  W.  89; 

— where  it  consisted  of  the  afiidavit  of  a 
witness  for  the  prosecution  that  his  testi- 
mony was  incorrect,  and  his  corrected  state- 
ment was  similar  to  testimony  offered  hj 
the  defense  at  the  trial.  Osborne  v.  State, 
96  Ark.  400,  132  S.  W.  210;  State  v.  Wil- 
son, 114  La.  398,  38  So.  397;  Harter  v. 
People,  204  111.  158,  68  N.  E.  447; 

— where  it  consisted  of  the  affidavit  of  a 
witness  for  the  defense,  that  he  became  con- 
fused and  gave  incorrect  testimony  which 
was  damaging  to  the  defendant,  if  his  cor- 
rected statement  was  similar  to  testimonr 
ofl"ered  by  the  defense  at  the  trial.  People 
V.  Von  Perhacs,  —  Cal.  App.  — ,  127  Pac. 
1048; 

— where  it  was  offered  for  the  purpose  of 
contradicting  the  testimony  of  certain  wit- 
nesses for  the  prosecution  on  a  point  on 
which  evidence  of  the  same  nature  was  in- 
troduced at  the  trial.  Adams  v.  State,  100 
Ark.  203,  139  S.  W.  1116;  People  v.  Loni 
Tung,  00  Cal.  377,  27  Pac.  295;  Porter  v. 
State,  2  Ind.  435;  Sutherlin  v.  State,  108 
Ind.  389,  9  N.  E.  208;  Meurer  v.  State,  129 
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new  trial  will  be  granted  if ,  in  a  motion 
for  new  trial,  he  swears  that  the  testimony 
of  this  witness  is  material  to  his  defense, 
and  the  witness  attaches  his  affidavit, 
swearing  to  facts  that  are  material  to  the 
defense,  even  though  it  should  be  held  to 
be  in  some  sense  cumulative;  the  reason 
being  that  no  amount  of  diligence  could 
sooner  have  obtained  this  testimony. 

And  in  this  case  it  is  disclosed  thit  the 
witness  wilfully  withheld  from  the  knowl- 
edge of  this  defendant  the  facts  he  would 
testify  to,  until  discovered  by  accident  by 
the  foreman  of  the  jury  who  had  convicted 
him.  While  the  testimony  of  Mr.  Smith, 
as  shown  by  the  affidavit,  may  be  said  to 
be  cumulative  of  the  testimony  of  John 
Spencer,  yet   in  it  are  stated  some  other 


facts  and  circumstances  not  testified  to  by 
John  Spencer,  but  corroborative  of  the 
theory  of  the  appellant  in  this  case  that  he 
was  attacked  by  deceased  and  retreated. 
Looking  at  the  relative  size  and  strength 
of  the  parties,  as  shown  by  the  record, 
Thomas,  deceased,  being  a  powerful  man, 
weighing  from  190  to  200  pounds,  much 
heavier  and  stronger  than  appellant,  as  the 
court  submitted  the  issue  of  self-defense 
as  to  appellant,  this  testimony  might  have 
great  weight.  Viewing  the  record  as  a 
whole,  we  do  not  think  this  alleged  newly 
discovered  testimony  can  be  said  to  be  only 
cumulative  in  the  legal  sense  of  those 
words;  but,  if  it  should  be  so  held,  then 
this  case  presents  one  of  those  rare  in- 
stances where  the  evidence  adduced  on  the 


Ind.  687,  29  N.  E.  392;  Todd  v.  Com.  29  Ky. 
If.  Rep.  473,  93  S.  VV.  631;  State  v.  Mitchell, 
127  La.  380,  63  So.  667;  State  v.  Barrett, 
40  Minn.  65,  41  N.  W.  469 ;  State  v.  King, 
194  Mo.  474,  92  S.  W.  670;  State  v.  Estes, 
209  Mo.  288,  107  S.  W.  1069;  Austin  v. 
State,  —  Tex.  Crim.  Rep.  — ,  47  S.  W.  371 ; 
Roberts  v.  State,  67  Tex.  Crim.  Rep.  199, 
122  S.  W.  388; 

— ^where  it  was  as  to  the  impossibility  of 
a  person's  hand  being  introduced  through  a 
certain  space,  as  was  testified  by  the  prose- 
cuting witness.  Cuellar  v.  State,  - —  Tex* 
Crim.  Rep.  — ,  154  S.  W.  228; 

— ^where  a  witness  for  the  prosecution  had 
testified  to  the  presence  of  a  particular  per- 
son at  the  commission  of  the  alleged  crime, 
and  the  new  evidence  consisted  of  the  denial 
by  that  person  of  his  presence  there,  al- 
though the  only  impeachment  of  such  testi- 
mony on  the  trial  was  the  denial  by  the  de- 
fendant of  committing  the  crime.  Wiusett 
v.  State,  67  Ind.  26;  State  v.  Rohrer,  34 
Kan.  427,  8  Pac.  718; 

— ^where  the  new  evidence  was  of  a  per- 
son in  whose  presence  a  witness  had  testi- 
fied that  an  offer  to  bribe  was  made,  that 
he  was  not  acquainted  with  the  witness  and 
that  the  conversation  testified  to  never  took 
place.  State  v.  Mvers,  115  Mo.  394,  22  S. 
W.  382; 

— in  general,  where  it  was  impeaching, 
and  added  nothing  to  the  evidence  offered  by 
the  defense  on  trial.  Flanegan  v.  State, 
64  Ga.  62;  Callahan  v.  State.  76  Ga.  887; 
Isham  V.  State,  112  6a.  406,  37  S.  E.  735; 
State  V.  Johnson,  139  Mo.  197,  40  S.  W. 
767;  Paseo  v;  State,  19  Wyo.  344,  117  Pac. 
862. 

Where  a  witness  for  the  state,  upon  the 
trial  of  one  aroused  of  having  poisoned  his 
wife,  testified  that  on  the  afternoon  of  the 
day  preceding  her  death  the  wife  requested 
the  accused  to  give  her  some  medicine,  where- 
upon he  stepped  to  a  sewing  machine  stand- 
ing in  an  adjoining  room,  picked  up  a  ^lass 
of  water  and  a  spoon,  and  gave  his  wife  a 
powder,  at  the  same  time  giving  witness  to 
understand  that  it  was  magnesia,  and  in  his 
testimony  the  accused,  while  admitting  the 
giving  of  the  powder,  declared  that  he  did 
not  get  it  from  the  sewing  machine,  but 
46  L.R.A.(N.S.) 


from  a  paper  of  magnesia  standing  on  the 
shelf  in  the  kitchen,  it  was  held  that  the 
evidence  of  a  witness  that,  at  the  time  in 
question,  she  was  at  work  in  the  kitchen 
and  that  the  accused  went  to  the  kitchen 
cupboard  and  filled  a  spoon  from  a  paper 
of  magnesia  which  she  had  noticed  standing 
on  the  shelf  for  several  days,  was  cumula- 
tive only,  and  that  its  production  could  not 
possibly  change  the  result.  St.  Louis  v. 
State,  8  Neb.  405,  1  N.  W.  371. 

Eyewitness. 

In  Adams  v.  State,  66  Fla.  1,  46  So.  162, 
the  defendant  was  indicted  for  murder.  He 
was  the  only  eyewitness  to  the  transaction 
who  testified  at  the  trial,  his  testimony  be- 
ing to  the  effect  that  upon  stepping  out  of 
a  house  he  found  the  deceasea  pointing  a 
gun  at  him,  that  he  called  to  him,  and  tnen 
shot.  The  newly  discovered  evidence  was 
the  testimony  of  another  eyewitness,  and, 
although  it  merely  set  out  the  same  facts  * 
testified  to  by  the  defendant,  and  was  there- 
fore cumulative,  a  new  trial  was  granted. 

In  Holton  v.  State,  9  Ga.  App.  414,  71  S. 
E.  699,  the  homicide  in  question  took  place 
under  the  following  circumstanced:  ■  De- 
ceased and  the  accused  had  had  a  dispute 
over  a  game,  which  proceeded  to  a  point 
where  weapons  were  produced,  after  which 
the  accused  withdrew,  and  was  absent  about 
thirty-five  or  forty  minutes.  On  returning, 
he  immediately  referred  to  the  quarrel  and 
intimated  to  the  deceased  that  he  would  not 
repeat  outside  of  the  shop  what  he  had  said, 
and  invited  him  to  go  outside  in  the  rear 
of  the  shop.  The  deceased  accepted  the  in- 
vitation. The  accused  held  the  back  door 
open  for  him  to  pass  out,  and  they  both 
went  outside,  where  their  voices  were  again 
heard  in  dispute,  followed  by  shots.  The 
deceased,  upon  being  shot,  turned  and  en- 
deavored to  retrace  his  steps,  and  fell  dead; 
and  the  accused  ran  away.  Upon  the  trial 
the  theory  accepted  by  the  jury  was  that  the 
parties  had  engaged  m  mutual  combat;  but, 
according  to  the  statement  of  the  accused, 
corroborated  by  two  n^ro  witnesses,  one 
of  whom  was  his  servant,  deceased  was  ad- 
vancing on  him  with  a  knife,  when  he  shot 
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trial  renders  it  questionable  as  to  whether 
appellant  is  i^lty  of  any  wrongdoing;  and, 
while  we  would  not  feel  authorized  to  dis- 
turb the  verdict  on  account  of  this  conflict 
in  the  testimony,  yet  a  new  trial  should 
be  granted  to  enable  appellant  to  place 
before  a  jury  of  his  countrymen  this  addi- 
tional testimony,  coming,  as  it  does,  from 
a  credible  source,  before  being  branded  as 
a  felon.  While  the  interests  of  society  re- 
quire that  those  who  violate  the  law  shall 
be  punished  and  restrained,  yet  the  state 
desires  no  innocent  man  to  suffer,  snd  a 
greater  crime  il  committed  against  society 
when  a  person  guilty  of  no  offense  is  wrong- 
fully made  to  wear  prison  stripes  than  when 
one  guilty  is  permitted  to  escape.  Our  law 
is  that,  so  long  as  there  is  a  reasonable 
doubt  of  one's  guilt,  he  is  entitled  to  that 
doubt;  and  this  evidence  of  Mr.  Smith  can 
but  create  a  doubt  in  the  mind  of  one  that, 


if  it  had  been  before  the  jury  in  this  case, 
a  different  result  might  have  been  obtained. 

There  are  other  questions  presents  in 
the  record,  but  we  deem  it  unnecessary  to 
discuss  them,  except  to  add  that,  as  there 
was  no  evidence  that  appellant  and  John 
Spencer  were  acting  together,  carrying  out 
a  common  purpose  in  accordance  with  a 
previous  understanding,  the  court  should 
not  have  burdened  that  part  of  his  cHarge 
presenting  the  theory  as  to  whether  or  not 
John  Spencer  killed  deceased,  with  t-he  re- 
quirement that  the  jury  must  find  that  "he 
acted  upon  an  independent  impulse  of  his 
own."  On  another  trial,  if  the  evidence  is 
the  same,  those  words  should  be  omitted 
from  that  paragraph  of  the  charge. 

While,  under  the  evidence,  this  perhaps 
would  not  present  reversible  error,  but,  on 
account  of  the  matters  above  pointed  oat, 
the  judgment  is  reversed,  and  the  cause  is 
remanded. 


in  self-defense.  It  was  held  that  newly  dis- 
covered testimony  of  two  credible  white  wit- 
nesses that)  shortly  before  the  homicide, 
they  went  to  deceased's  shop,  where  they 
found  him  standing  in  the  door  with  a 
pistol  in  his  hand;  that  they  asked  him 
what  he  was  doing  with  the  pistol,  and  he 
replied  that  he  was  near  killing  defendant, 
and  was  sorry  that  he  had  not  done  it,  and 
that  if  defendant  ever  said  anything  else  to 
him  about  it,  he  would  cut  his  throat;  and 
testimony  of  one  who  witnessed  the  affray 
from  a  store  near  by,  his  account  corres- 
ponding with  that  of  the  defendant,  al- 
though in  a  sense  cumulative,  would  under 
the  circumstances  require  the  granting  of  a 
new  trial. 

In  Green  v.  State,  6  Ga.  App.  784,  65  S. 
E.  802,  where  the  fact  testified  to  by  the 
newly  discovered  witness  had  been  insisted 
upon  at  the  trial  by  the  defendant  in  his 
statement,  but  he  had  had  no  witness  to 
the  fact,  it  was  held  that  the  character  of 
the  new  witness  having  been  duly  substan- 
tiated, and  there  being  no  contrary  show- 
ing,  a  new  trial   should   be  granted. 

And  see  also  State  v.  Townsend,  7  Wash. 
463,  35  Pac.  367,  where  a  new  trial  was 
granted  for  newly  discovered  testimony  of  a 
white  eyewitness  of  an  affray,  the  witnesses 
testifving  at  the  trial  all  being  Indians. 

But  in  other  cases,  where  the  new  evi- 
dence consisted  of  the  testimony  of  eyewit- 
nesses, merely  cumulative  to  the  testimony 
of  other  eyewitnesses  at  the  trial,  it  has 
been  held  not  sufficient  ground  for  a  new 
trial.  People  v.  Fong  Ah  Sing,  70  Cal.  8, 
11  Pac»  323;  State  v.  Buchanan,  32  R.  I. 
490,  79  Atl.  1114;  State  v.  Jones,  49  S.  C. 
330,  26  S.  E.  652;  Hogan  v.  State,  —  Tex. 
Crim.  Rep.  — ,  147  S.  W.  871;  State  v. 
Molitz,  —  Utah,  — ,  122  Pac.  86. 

Alibi. 

Even  the  courts  which  have  enunciated 
the  modified  rule  have  hesitated  to  grant 
46  L.R.A.(N.S.) 


new  trials  under  it  except  in  very  forceful 
cases.  Consequently  the  number  of  cases  in 
that  class  is  limited.  One  court,  at  least, 
has  established  a  rule  requiring  the  grant- 
ing of  new  trials  for  the  admission  of  cumu- 
lative evidence  in  all  cases  of  a  certain 
dass^  In  this  instance  the  court  seems  to 
base  its  rule  on  the  ground  that  newly  dis- 
covered evidence,  although  cumulative,  will 
probably  affect  the  verdict  in  cases  of  that 
kind. 

Such  instance  is  where  the  newly  dis- 
covered evidence  would  tend  to  establish  an 
alibi,  which  has  been  relied  upon  at  the 
trial.  In  State  v.  Stowe,  3  Wash.  206,  14 
L.R.A.  609,  28  Pac.  337,  a  new  trial  was 
granted  to  permit  the  introduction  of  testi- 
mony tending  to  prove  an  alibi.  The  de- 
cision was  not  placed  on  the  particular 
facts  of  the  case,  out  on  the  general  ground 
that  the  newly  discovered  evidence  tended 
to  establish  the  alibi  which  the  defendant 
had  attempted  to  prove  on  trial.  The 
court  said :  "But  this  rule  governing  cumu- 
lative evidence  must  be  received  with  some 
modification,  and  given  a  common-sense  con- 
struction, and,  whatever  may  be  its  appli- 
cation to  other  character  of  testimony,  we 
do  not  think  it  applies  where  the  object  of 
the  evidence  is  to  prove  an  alibi." 

On  the  other  hand,  Harrison  v.  State,  S3 
Ga.  129,  9  S.  £.  542,  has  made  alibi  the  ob- 
ject of  more  rigid  application  of  the  rule 
against  new  trials  for  cumulative  evidence. 
The  court  says:  "The  policy  of  the  law  is 
adverse  to  granting  new  trials  on  account  of 
merely  cumulative  evidence,  more  especially 
where  the  point  to  which  the  evidence  re- 
lates is  the  defense  of  alibi." 

In  Fellows  v.  State,  114  Ga.  233,  39  S.  E. 
885,  where  the  defense  was  an  alibi,  and  the 
accused  introduced  witnesses  who  testifi^ 
that  on  the  day  of  the  commission  of  the 
crime  they  saw  the  accused  in  a  county 
other  than  that  in  which  it  was  perpetrated, 
he  beinff  on  that  day,  according  to  the  testi- 
mony of  some  of  them,  at  one  nlace  in  the 
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county  to  which  their  testimony  related, 
and,  according  to  the  testimony  of  others 
of  them,  in  other  places  therein,  and,  ac- 
cording to  the  testimony  of  all,  too  far 
from  the  scene  of  the  offense  to  have  been 
present  at  the  time  of  its  perpetration,  new- 
ly discovered  testimony  of  still  another  wit- 
ness which  placed  the  accused  in  the  county 
where  the  other  witnesses  located  him  on 
the  dav  in  question,  at  a  different  hour  and 
place  from  any  testified  to  by  them,  to  that 
extent  was  a  sepftrate  and  distinct  alibi, 
though  harmonizing  entirely  with  all  the 
evidence  produced  in  behalf  of  the  accused, 
and  is  not  merelv  cumulative,  though  it,  of 
course,  tends,  lilcc  the  other  testimony*,  to 
establish  the  alibi.    ' 

Tyler  v.  State,  13  Tex.  App.  205,  turns  on 
the  peculiar  circumstances  therein  pre 
sented.  There  an  application  for  a  contin- 
uance was  made  to  permit  the  introduction 
of  further  evidence  to  esti^lish  an  alibi. 
This  application  was  held  properly  to  have 
been  overruled  because  of  a  failure  to  show 
proper  diligence;  but  it  was  further  held 
that  it  was  proper  to  take  the  matters 
therein  stated  into  consideration  in  deter- 
mining the  motion  for  a  new  trial  based  up- 
on the  ground  of  newly  discovered  evidence 
tending  to  establish  the  alibi.  The  court 
accordingly  held  that  although  it  would 
not  say  that  on  the  ground  of  the  newly 
discovered  evidence  only  the  new  trial 
should  be  granted,  yet  talcing  into  consider- 
ation the  meagemess  of  the  evidence  upon 
which  the  conviction  rested,  and  the  absent 
testimony  set  out  in  defendant's  applica- 
tion for  a  continuance,  and  the  additional 
testimony  disclosed  by  his  application  for  a 
new  trial,  a  new  trial  should  have  been 
granted. 

But  where  the  identity  of  the  accused  as 
the  guilty  party  is  clearly  and  strongly 
shown  by  both  positive  and-  circumstantial 
evidence  of  the  most  credible  and  convincing 
character,  a  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  testimony 
tending  to  establish  an  alibi,  contained  in 
the  affidavit  of  a  witness  of  doubtful  char- 
acter, whose  statement  does  not  exclude  the 
possibility  of  the  presence  of  the  defendant 
at  the  time  when  and  place  where  the  crime 
was  committed.  Mitchell  v.  State,  6  6a. 
App.  564,  65  S.  E.  32d. 

In  Teal  v.  State,  119  Ga.  102,  45  S.  E.  964, 
it  was  held  that  a  new  trial  would  not  be 
granted  for  newly  discovered  evidence  of  a 
witness  that  he  had  met  accused  and  an- 
other on  the  road  at  a  certain  time  and 
f^kuse,  where  such  evidence  was  merelv  cumu- 
ative  to  the  testimony  of  such  ottier  and 
the  statement  of  the  accused,  and  the  time 
and  place  were  about  the  same  as  the  time 
when,  and  place  where  the  state  contended 
the  theft  was  committed. 

Where,  on  the  trial  for  an  assault  with 
intent  po  murder,  the  prosecution  showed 
that  the  defendant  was  riding  a  gray  horse, 
while  the  defense  testified  that  he  was  rid- 
ing a  dark  colored  or  dark  bay  horse,  there 
was  no  error  in  refusing  to  grant  a  new 
trial  because  of  newly  discovered  evidence 
that  a  person  saw  defendant  riding  a  dai'k 
46  L.R.A.(N.S.) 


colored  horse  at  a  point  8  or  10  miles  from 
where  the  shooting  occurred,  as  such  testi- 
mony was  only  cumulative,  and  not  likely 
to  produce  a  different  result  on  another 
trial,  in  view  of  the  fact  that  the  defendant 
was  positively  identified  as  the  man  who 
did  the  shooting.  Austin  v.  State,  —  Tex. 
Crim.  Rep.  — ,  47  S.  W.  371. 

In  Johnson  v.  State,  128  Ga.  102,  57  S.  B. 
353,  where  the  newly  discovered  evidence 
tended  to  establish  a  wholly  different  alibi 
from  that  relied  on  in  the  trial,  and  was, 
not  such  as  to  exclude  the  possibility  of 
the  defendant's  presence  at  the  scene  of  the 
crime  at  the  time  of  its  commission,  it  was 
held  that  the  newly  discovered  evidence  was 
not  ground  for  a  new  trial. 

Where  the  newly  discovered  witnesses  in 
support  of  the  defense  of  alibi  were  unable 
to  say  that  they  recognized  the  defendant  as 
one  of  the  occupants  of  a  buggy  met  by 
them,  although  they  thought  thut  he  was, 
but  it  appeared  that  their  only  reason  was 
the  fact  that  they  thought  they  recognized 
the  rig  as  defendant's,  their  evidence  is  not 
ground  for  a  new  trial.  Clements  v.  State, 
80  Neb.  313,  114  N.  W.  271. 

Where  several  witnesses  had  testified  in 
support  of  defendant's  alibi,  newly  discov- 
ered evidence  that  defendant  was  seen  at 
the  place  where  they  testified  having  seen 
him,  talking  to  a  witness  who  had  denied 
seeing  him  there,  la  not  ground  for  a  new 
trial.  Whitfield  y.  State,  40  Tex.  Crim. 
Rep.  14,  48  S.  W.  173. 
-  In  several  other  cases  new  trials  have 
been  refused  in  accordance  with  the  rule 
against  cumulative  evidence,  without  any 
distinction  being  made  on  account  of  the 
tendency  of  the  evidence  to  prove  an  alibi. 
Artemus  v.  State,  79  Ga.  512,  4  S.  E.  385; 
Tipton  V.  State,  119  Ga.  304,  46  S.  E.  436, 
15  Am.  Crim.  Rep.  209;  State  v.  Davis,  6 
Idaho,  159,  53  Pac.  678;  Burns  v.  People, 
126  111.  282,  18  N.  E.  550;  Spahn  v.  People, 
137  III.  538,  27  N.  E.  688 ;  People  v.  Probst, 
237  111.  390,  86  N.  E.  688;  State  v.  Nelson, 
59  Kan.  776,  52  Pac.  868;  State  v.  Travis, 
39  La.  Ann.  356,  1  So.  817 ;  State  v.  Turner, 
122  La.  371,  47  So.  685;  Bean  v.  People,  124 
111.  576,  16  N.  E.  050;  State  v.  Cushenberry, 
157  Mo.  168,  56  S.  W.  737;  State  v.  Bates, 
182  Mo.  70,  81  S.  W.  408;  State  v.  Moore, 
—  Utah,  — ,  126  Pac.  322;  Reg.  v.  Mcllroy, 
15  U.  C.  C.  P.  116. 

A  statute  prohibiting  the  granting  of  new 
trials  in  criminal  cases  for  newly  discovered 
evidence  which  is  cumulative  is  applicable 
whore  the  purpose  of  such  evidence  is  to 
prove  an  alibi.  People  v.  Way,  54  Misc. 
488,  106  N.  Y.  Supp.  52. 


Evidence    that   accused    is    not    the    guilty 

party.  ^ 

In  Sebastian  v.  State,  —  Tex.  Crim.  Rep. 
— ,  39  S.  W.  680,  it  was  held  that  a  defend- 
ant convicted  of  murder  on  conflicting  evi- 
dence was  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence  that 
witness  saw  the  shooting,  which  occurred 
in  the  evening,  and  that  it  was  done  by  an- 
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other  than  defendant,  although  evidence  to 
that  effect  had  been  given  at  the  trial. 

In  Castillo  v.  State,  —  Tex.  Crim.  Rep. 
— ,  69  S.  W.  617,  where  testimony  had  been 
given  on  a  murder  trial  that  a  certain  per- 
son was  at  the  dance  where  the  murder  was 
committed,  and  disappeared  that  night,  new- 
ly discovered  evidence  of  one  who  stated 
tnat  he  was  at  the  dance  and  near  where 
the  shooting  occurred,  that  he  saw  such 
person  shoot  deceased  and  run  off,  and  that 
Jie  had  never  seen  him  since,  was  held  to  re- 
quire the  granting  of  a  new  trial,  where  of 
ail  the  attendants  at  the  dance  only  one 
witness  for  the  state  had  given  testimony 
to  connect  accused  with  the  crime,  and  he 
admitted  his  enmitv  to  accused,  and  other 
witnesses  had  testified  that  when  the  shoot- 
ing occurred  accused  was  in  a  drunken 
sleep  some  distance  from  the  shooting,  and 
was  carried  home  that  night  in  a  drunken 
stupor. 

In  Casey  v.  State,  20  Neb.  13&,  29  N.  W. 
264,  newly  discovered  evidence  that  the  kill- 
ing was  done  by  a  third  person  was  held 
Butncient  to  require  the  granting  of  a  new 
trial,  although  testimony  to  that  effect  had 
been  given  at  the  trial. 

Where,  upon  the  trial  of  a  bastardy  pro- 
ceeding, the  state's  witnesses  testified  that 
prosecutrix  went  to  the  defendant's  house 
to  work  at  a  certain  date,  and  defendant's 
testimony  tended  to  show  that  the  girl 
came  to  his  place  and  left  it  at  an  earlier 
date,  his  purpose  being  to  show  that,  ac- 
cording to  the  ordinary  period  of  gestation, 
he  could  not  have  been  the  father  of  the 
child,  and  the  newly  discovered  evidence 
clearly  showed  that  the  prosecutrix  went  to 
the  defendant's  house  on  the  earlier  date, 
which  was  finally  admitted  by  her  after 
hearing  the  testimony  of  the  witness  whose 
evidence  was  newly  discovered,  it  wa«  held 
that,  though  the  effect  of  the  new  testimony 
was  to  fix  the  time  when  the  alleged  inter- 
course occurred,  it  was  not  of  the  same 
kind  as  that  introduced  on  the  original 
trial,  and  so  not  cumulative  in  character. 
State  V.  Lowell,  123  Iowa,  427,  99  N.  W. 
126. 

But  in  State  v.  Montgomerv,  37  Utah, 
616,  109  Pac.  816,  the  court  held  that  newly 
discovered  evidence  of  a  physician  that  a 
cliild  was  an  eight-months  child  was  nearly 
enough  in  accord  with  the  testimony  of  the 
prosecutrix  to  the  effect  that  conception 
nad  taken  place  on  a  date  seven  and  one- 
half  months  prior  to  the  birth,  to  make  the 
new  evidence  cumulative,  and  to  destroy  its 
eflScacv  as  ground  for  a  new  trial. 

In  State  v.  Reilly,  —  N.  D.  — ,  141  N.  W. 
720,  where,  on  the  trial  of  a  physician  for 
causing  the  death  of  a  woman  oy*a  criminal 
operation,  there  was  evidence  of  declara- 
tions by  the  woman  that  she  had  performed 
the  operation  on  herself,  it  was  neld  tiiat 
newly  discovered  evidence  of  another  wit- 
ness that  the  woman  had  made  similar 
declarations  to  her,  and  that  she  had  said 
that  she  had  not  told  defendant  what  she 
had  done,  would  not  in  any  way  have  in- 
fluenced the  conclusion  of  the  jury,  and  so 
was  not  ground  for  a  new  trial. 
46  L.R.A.(N.S.) 


In  Lawson  v.  Com.  162  Ky.  113,  153  S.  W. 
66,  two  witnesses  testified  that  the  de- 
ceased had  made  a  written  statement  that  a 
certain  person,  not  the  accused,  had  stabbed 
him.  The  new  evidence  consisted  of  this 
written  statement  itself.  It  was  held  mere- 
ly cumulative,  and  not  sufficient  ground,  for 
new  trial. 

In  Rawlins  v.  State,  126  Ga  96.  54  8. 
E.  924,  it  was  held  that  where  a  father,  his 
three  sons,  and  another  were  indicted  for 
murder  and  convicted,  though  all  claimed  to 
be  innocent,  and  the  judgments  were  af- 
firmed on  appeal,  the  fact  that  the  father 
afterward  confessed  that  he  was  guilty  of 
sending  another  to  murder  tiie  father  of  the 
children  who  were  killed,  but  claimed  that 
he  did  not  authorize  the  killing  of  tl]« 
children,  and  that  his  sons  were  not  con- 
nected with  the  crime,  but  were  innocent, 
would  not  require  the  granting  of  a  new 
trial. 

Where,  on  the  trial,  a  witness  for  the  de- 
fendant testified  tliat  deceased  was  killed  by 
a  third  person,  and  his  testimony  was  cor- 
roborated by  others,  his  subsequent  con- 
fession that  he  himself  was  the  guilty  part}' 
is  cumulative,  and,  in  view  of  the  fact  thai 
the  jury  did  not  believe  his  corroborated 
statement  on  the  trial,  .it  is  not  probable 
that  his  uncorroborated  confession  would 
produce  a  different  result.  People  v.  Shea, 
16  Misc.  Ill,  38  N.  Y.  Supp.  821. 

In  State  y.  Thurman,  121  Mo.  App.  374, 
98  S.  W.  819, -the  new  evidence  was  similar 
to  testimony  at  the  trial  to  the  effect  that 
the  defendant  did  not  occupy  the  premises 
where  he  was  alleged  to  have  sold  liquor  il- 
legally. The  new  trial  was  refused,  because 
the  newly  discovered  evidence  was  cumula- 
tive only. 

And  m  the  following  cases  where  new 
evidence  was  directed  toward  the  defense 
that  another  than  the  accused  committrni 
the  alleged  crime,  it  was  held  to  add  noth- 
ing to  the  evidence  given  at  the  trial: 
People  V.  Fong  Ah  Sing,  70  Cal.  8,  11  Pac 
323;  Giles  v.  State,  6  Ga.  276;  John  v. 
State,  33  Ga.  267 ;  O'Shields  y.  State,  56  6a. 
696;  Sahlinger  v.  People,  102  111,  241; 
State  V.  Nimerick,  74  Kan.  668,  87  Pao. 
722;  Williams  v.  People,  45  Barb.  201; 
State  V.  Lilliston,  141  N.  C.  857,  115  Am. 
St.  Rep.  706,  54  S.  E.  427;  Hurst  v.  Terri- 
tory, 16  Okla.  600,  86  Pac.  280;  Hanna  v. 
State,  48  Tex.  Crim.  Rep.  269,  87  S.  W. 
702. 

Time  of  commission  of  crime. 

Where  it  is  conceded  that  the  crime,  if 
committed  bv  the  defendant,  occurred  before 
a  certain  definite  time,  new  evidence  tending 
to  prove  that  the  crime  had  not  been  com- 
mitted at  that  time,  although  cumulative 
of  evidence  at  the  trial,  will  be  ground  for  ft 
new  trial. 

In  Young  v.  State,  30  Tex.  App.  308,  17 
S.  W.  413,  it  was  conceded  that  the  de- 
fendant, if  guilty  of  stealing  a  horse  as 
charged,  must  have  done  so  before  Monday. 
The  owner  testified  that  he  had  fed  the 
horse  on  Monday,  and  the  new  evidence  wai 
the  testimony  of  two  others  who  were  pnt* 
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ent  at  the  time  of  the  feeding.  The  court, 
in  reversing  the  trial  court's  action  in  over- 
ruling the  motion,  made  no  mention  of  the 
rule  against  granting  new  trials  for  cumu- 
lative evidence. 

In  People  v.  Vanderpool,  1  Mich.  N.  P. 
157,  a  new  trial  was  granted  on  account  of 
newly  discovered  evidence  of  a  similar 
nature.  The  defendant  was  charged  with 
committing  murder  between  11  and  12 
o'clock  in  the  morning.  At  the  trial,  wit- 
nesses testified  to  having  seen  the  deceased 
about  town  in  the  afternoon  of  the  same 
day.  The  new  evidence  was  the  testimony 
of  others  who  had  also  seen  him  about  town 
on  the  same  afternoon,  but  in  different 
places  from  those  testified  to  at  the  trial. 
The  eourt,  after  conceding  the  new  evidence 
to  be  cumulative,  continues:  "But  under 
this  definition  the  rule  that  a  new  trial  will 
not  be  granted  on  merely  cumulative  evi- 
dence is  not  of  universal  application.  Such 
evidence  will  not  be  refused  if  it  will  make 
a  doubtful  case  clear  .^' 

Self-defense. 

In  Thompson  v.  State,  60  Ga.  619,  it  wsjb 
held  that  a  new  trial  would  be  granted  to 
one  who  had  been  convicted  of  voluntary 
manslaughter,  where  newly  discovered  evi- 
dence of  a  witness  to  the  difficulty  between 
accused  and  the  deceased  was  to  the  effect 
that  the  deceased  was  the  aggressor,  and 
such  evidence,  in  view  of  the  evidence  had 
on  the  former  trial,  might  produce  a  differ- 
ent result. 

See  also  Holton  v.  State,  9  Ga.  App.  414, 
71  S.  £.  599,  under  heading  "Eyewitness," 
supra. 

In  the  following  cases,  the  new  evidence 
was  held  insufficient  to  warrant  a  new  trial, 
being  cumulative  of  evidence  introduced  at 
the  trial  to  establish  the  defense  of  self- 
defense  : 

People  V.  O'Brien,  78  Cal.  41,  20  Pac.  359 
(deceased  attacked  defendant  with  knife); 
Howard  v.  State,  36  Fla.  21,  17  S.  E.  84 
(assaulted  party  fired  first);  McAfee  v. 
State,  31  Ga.  411  (conspiracy  against  de- 
fendant) ;  Smith  v.  State,  81  Ga  479,  8  S. 
E.  187  (opponent  struck  first) ;  Jefferson 
▼.  State,  137  Ga.  382,  73  S.  E.  499;  Prator 
Y.  State,  8  Ga.  App.  436,  69  S.  E.  496  (as- 
saulted party  was  advancing  on  defendant 
with  ax) ;  Harp  v.  Com.  —  Ky.  — ,  119  S. 
W.  1191  (deceased  was  about  to  strike  de- 
fendant with  rock,  defendant  having  testi- 
fied to  that  effect) ;  Parks  v.  Com.  145  Ky. 
3«4,  140  S.  W.  544  (the  newly  discovered 
evidence  that  defendant  did  not  cut  when 
deceased  made  the  first  assault  was  cumu- 
lative of  evidence  that  defendant  did  not 
cut  until  the  second  assault) ;  Traynor  v. 
Com.  149  Ky.  462,  149  S.  W.  904  (evidence 
supporting  defendant's  statement  that  de- 
ceased knocked  defendant  to  his  knees  be- 
fore he  shot,  contradicted  by  witnesses  for 
state) ;  Ck>usins  v.  State,  —  Miss.  — ,  34  So. 
323  (deceased  was  advancinj?  with  fonce 
rail) ;  State  v.  Bybee,  149  Mo.  032,  51  S.  W. 
470  (assaulted  party  had  rook  in  hand)  ; 
People  v.  Leiphton,  1  N.  Y.  Grim.  Rop.  4G8 
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(deceased  struck  defendant  first) ;  State  v. 
Raice,  24  S.  D.  Ill,  123  N.  W.  708  (de- 
ceased was  in  the  act  of  assaulting  defend- 
ant) ;  Hickman  v.  State,  —  Tex.  Crim.  Rep. 
— ,  25  S.  W.  126  (deceased  pursued  defend- 
ant with  knife  as  he  retreated) ;  Turner  v. 
State,  37  Tex.  Crim.  Rep.  451,  38  S.  W.  87, 
40  S.  W.  980  (that  other  party  to  affray 
was  the  aggressor) ;  State  v.  Molitz,  — 
Utah,  — y  122  Pac.  86  (assaulted  reached 
toward  his  pocket  for  his  gun  before  de- 
fendant shot). 

In  the  above  cases  the  cumulative  evi- 
dence corresponded  almost  exactly  to  the 
evidence  on  the  trial.  In  the  following 
cases,  the  newly  discovered  evidence  is  ciunu- 
lative,  not  because  the  factum  prohans  of 
the  evidence  on  the  trial  and  that  of  the 
affidavits  arc  the  same,  but  because  the  pur- 
pose of  each  is  to  prove  the  same  factum 
prohandum: 

Evidence  tending  to  show  the  animus  of 
the  deceased  toward  the  defendant  was  in- 
troduced on  the  trial  in  Park  v.  State,  126 
Gu.  675,  55  S.  E.  489,  and  People  v.  De- 
masters,  109  Cftl.  607,  42  Pac.  236.  A  new 
trial  was  refused  for  nerwly  discovered  evi- 
dence of  another  statement  of  the  same 
nature  by  the  deceased. 

In  Leigh  v.  People,  113  111.  372,  the  new 
evidence  was  a  statement  of  the  deceased 
that  he  wanted  to  borrow  a  pistol  to  use  in 
coming  trouble  with  the  defendant's  family. 
This  was  held  to  be  cumulative  of  other 
talk  and  threats  on  the  part  of  the  de- 
ceased, evidence  of  which  was  before  the 
jury. 

In  order  to  prove  that  he  shot  in  self- 
defense,  the  defendant  asked  for  a  new  trial 
that  he  might  adduce  evidence  that  he  was 
standing  in  the  open  road  when  the  shot 
was  fired,  and  was  not, concealed  from  the 
deceased.  The  court  overruled  his  motion 
on  the  eround  that  it  was  merely  cumula- 
tive of  his  own  testimony  at. the  trial  that 
he  shot  in  self-defense,  and,  in  view  of  the 
fact  that  he  was  convicted  of  manslaughter 
only,  would  not  be  likely  to  change  the  re- 
sult. Reagan  v.  State,  57  Tex.  Crim.  Rep. 
642,  124  S.  W.  685. 

Where,  upon  the  trial,  there  was  testi- 
mony that  the  deceased  advanced  upon  the 
defendant  with  a  knife,  which  was  sufficient- 
ly described  for  all  the  purposes  of  the  de- 
fense, the  finding  of  the  knife  under  the 
house  of  the  deceased,  where  it  had  ap- 
parently been  concealed,  is  no  cause  for  a 
new  trial.  People  v.  Feld,  149  Cal.  464,  86 
Pac.  1100. 

Where  the  newly  discovered  evidence  was 
that  the  morning  after  a  fight  between  de- 
fendant and  prosecuting  witness,  afiiant 
visited  the  scene  and  found  and  picked  up 
two  pocket  knives  there,  one  of  which  he 
believed  belonged  to  the  prosecuting  wit- 
ness, and  upon  the  trial  five  persons  testi- 
fied for  defendant,  none  of  whom  stated  that 
the  prosecuting  witness  had  a  knife  in  his 
hand  at  the  time  of  the  difficulty,  though 
they  were  all  close  by  the  combatajits  dur- 
ing the  fight  and  there  was  nothing  to  pre- 
vent them  seeing  all  that  occurred,  there  is 
no    possibility    that    the    newly   discovered 
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evidence,  if  introduced  at  the  trial,  could 
produce  a  different  result.  State  v.  Keener, 
226  Mo.  488,  126  S.  W.  747. 

And  in  the  following  cases,  a  new  trial 
was  refused  for  newly  discovered  evidence. 

— as  to  whether  deceased  had  a  knife  on 
the  day  of  the  affray.  Garner  v.  State,  34 
Tex.  Crim.  Rep.  366,  30  S.  W.  782; 

— where  the  new  evidence  was  that  a 
wound  upon  defendant's  hand,  which  de- 
fendant claimed  was  inflicted  by  deceased  in 
jerkinff  from  him  the  stick  with  which  it 
was  afieged  he  tried  to  strike  him,  was  seen 
by  witness  immediately  after  the  homicide 
was  committed,  or  on  the  same  day,  and  the 
existence  of  the  wound  had  been  established 
upon  the  trial  by  the  testimony  of  defendant 
and  perhaps  that  of  another.  Wilson  v. 
Com.  141  Ky.  341,  132  S.  W.  657; 

— ^where  the  new  evidence  was  that  a 
razor  found  upon  the  premises  where  the 
killing  occurred  belonged  to  the  deceajsed, 
and  there  was  testimony  on  the  trial  that 
deceased  had  a  weapon  when  he  was  killed. 
Lewis  V.  Com.  93  Ky.  238,  19  S.  W.  664; 

— where  there  was  evidence  that  the  other 
part^  had  a  weapon,  and  the  new  evidence 
consisted  of  the  finding  of  suoh  weapon  on 
the  scene  of  the  crime  (Edwards  v.  State, 
90  Gku  143,  16  S.  E.  744;  Henry  v.  People, 
198  111.  162,  86  N.  E.  120;  State  v.  Griffin, 
87  Mo.  608,  or  on  the  person  of  the  other 
party  (Carter  v.  State,  2  Ga.  App.  264,  68 
S.  £.  632); 

— on  an  indictment  for  mufder,  where 
there  was  testimony  on  trial  that  deceased 
was  armed,  and  the'new  evidence  set  out  the 
finding  of  cartridges  upon  his  person  after 
his  death.  Territory  v.  Yarberry,  2  N.  M. 
391. 

Threats. 

Newly  discovered  evidence  has  been  held 
cumulative,  and  not  sufficient  ground  for  a 
new  trial,  where  it  consisted  of  threats 
which  were  in  evidence,  or  which  were  simi- 
lar to  those  in  evidence.  Williams  v.  Ter- 
ritory, 13  Ariz.  306,  114  Pac.  566;  Milam  v. 
State,  108  Ga.  29,  33  S.  E.  818;  Adams  v. 
People,  47  111.  376;  Williams  v.  State,  170 
Ind.  630,  85  N.  E.  113;  Malone  v.  State,  — 
Ind.  — ,  96  N.  E.  1;  State  v.  Kearley,  26 
Kau.  77;  Williams  v.  Com.  13  Ky.  L.  Rep. 
753,  18  S.  W.  304;  Wilson  v.  Com.  141  Kv. 
341,  132  S.  W.  667;  State  v.  Carpenter,  182 
Mo.  63,  81  S.  W.  410;  Territory  v.  Clayton, 
8  Mont.  1,  19  Pac.  293. 

Intoxication. 

Newly  discovered  evidence  has  been  held 
cumulative,  and  not  sufficient  ground  for  a 
new  trial,  where  it  consisted  of  evidence  of 
intoxication,  and  evidence  of  the  same  was 
before  the  jury.  Williams  v.  State,  170 
Ind.  630,  85  N.  E.  113  (intoxication  of  de- 
ceased in  murder  case)  ;  Straub  v.  State,  — 
Ind.  — ,  100  N.  E.  754  (intoxication  of 
prosecuting  witness  at  time  of  crime)  ;  Fut- 
rell  V.  Cora.  141  Ky.  310,  132  S.  W.  555 
(intoxication  of  deceased  in  murder  case)  ; 
People  V.  Hovey,  30  Hun,  354  (intoxication 
of  defendant)  ;  Anderson  v.  State,  —  Tex. 
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Crim.  Rep.  — ,  100  S.  W.  153  ( intoxieaiion 
of  prosecuting  witness  at  commission  of 
crime). 

Insanity. 

According  to  the  theory  of  Anderson  v. 
State,  43  Conn.  614,  21  Am.  Rep.  669,  "a 
large  number  of  acts  indicating  insanily 
wiU  generally  produce  a  greater  effect  upon 
the  mind  of  the  trier  than  a  smaller  num- 
ber." For  that  reason  a  new  trial  was 
granted  in  order  that  the  accused  might  have 
the  opportunity  of  putting  before  the  jury 
the  evidence  of  additional  acts  which  would 
tend  to  show  his  insanity.  The  decision  in 
this  case,  however,  seems  to  be  limited  to 
capital  offenses. 

In  all  other  cases  where  a  new  trial  has 
been  requested  on  the  same  ground,  it  has 
been  refused.  People  v.  McDonell,  47  Cal. 
134  (evidence  as  to  delusions  to  which  ac- 
cused was  subject) ;  People  v.  Kloes,  115 
Cal.  667,  47  Pac.  469  (evidence  was  as  to 
the  pathological  effect  of  a  blow  received  by 
accused,  cumulative  of  evidence  of  the  same 
fact  on  trial) ;  Roberts  v.  State,  3  Ga.  310 
(evidence  of  irrational  conduct) ;  Fqgarty  v. 
State,  SO  Ga.  460, 6  S.  E.  782  (evidence cumu- 
lative as  to  accused  having  epilepsy,  a 
disease  resulting  in  insanity) ;  Lilly  y.  Peo- 
ple, 148  111.  467,  36  N.  E.  96  (evidence  that 
defendant  was  eccentric,  excitable  and  nerv- 
ous) ;  People  v.  Quimby,  134  Mich.  625,  96 
N.  W.  1061  (evidence  at  trial  of  insanity 
of  father  and  brother  of  accused;  after  the 
trial  a  sister  had  been  adjudged  insane); 
Newcomb  v.  State.  37  Miss.  383;  State  v. 
CJhurch,  199  Mo.  606,  98  S.  W.  16  (newly 
discovered  evidence  of  accused's  early  his- 
tory, and  past  and  present  condition  of 
his  mother  and  her  other  children.  Evi- 
dence at  trial  did  not  extend  to  these); 
State  V.  Redemeier,  8  Mo.  App.  1;  Stete  v. 
Brooks,  23  Mont.  146,  67  Pac.  1038;  State 
V.  Hardee,  28  Mont.  18,  72  Pac.  39;  Hamb- 
lin  V.  State,  81  Neb.  148,  115  N.  W.  S50, 
16  Ann.  Cas.  669  (evidence  consisted  of  in- 
cidente  in  earlier  life  of  accused) ;  People 
V.  Gambacorta,  197  N.  Y.  181,  90  N.  E.  809, 
18  Ann.  Cas.  425  (where  evidence  tending 
to  esteblish  defendant's  insanity  w«m  given 
at  the  trial,  and  the  newly  discovered  evi- 
dence was  of  insanity  in  the  family,  and  of 
his  being  an  epileptic) ;  People  v.  Jones, 
131  App.  Div.  921,  116  N.  Y.  Supp.  800; 
Com.  V.  Hine,  213  Pa.  97,  62  Atl.  369; 
Kine  v.  State,  91  Tenn.  617,  20  8.  W.  169; 
Mathews  v.  State,  —  Tex.  Crim.  Rct.  — , 
77  S.  W.  218;  Baccigalupo  v.  Com.  33  Gratt 
807,  .?r)  Am.  Rep.  796;  State  v.  Bridgham, 
51  Wash.  18,  97  Pac.  1096. 

And  in  State  v.  ScJireiber,  111  Minn.  138, 
126  N.  W.  636,  a  prosecution  for  murder) 
newly  discovered  evidence  of  the  appearance 
and  conduct  of  the  deceased,  to  support  the 
theory  that  he  had  conunitted  suicide,  was 
held  cumulative,  and  insufficient  to  warrant 
a  new  trial. 

Marks. 

Where  the  evidence  raises  an  issue  as  to 
the  existence  of  certain  marks  at  a  definite 
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time,  new  evidence  to  support  the  defend- 
ant's contention  is  merely  cumulative,  and 
not  ground  for  a  new  trial.  People  v.  Bene, 
130  Cal.  159,  62  Pac.  404;  Martin  v.  Terri- 
tory, 18  Okla.  370,  90  Pac.  13. 

And  where  the  prosecution  attempted  to 
establish  the  identitv  of  the  defendant  by  a 
bite  on  his  finger  alleged  to  have  been  re- 
ceived while  perpetrating  the  crime,  and  the 
defendant  testified  that  a  horse  had  bitten 
him,  newly  discovered  evidence  of  one  who 
saw  the  horse  bite  him  was  merely  cumu- 
lative. State  V.  Bradford,  87  S.  C.  546,  70 
S.  £.  308. 

Measurements. 

Cumulative  evidence  has  been  held  not  to 
require  a  new  trial  where  it  consisted  of 
measurements  which  were  in  evidence  at  the 
trial.  Russell  v.  State,  97  Ark.  92,  133  S. 
W.  188;  Coffman  v.  State,  51  Tex.  Crim. 
Rep.  478,  103  S.  W.  1128. 

Speed. 

In  State  v.  Buchanan,  32  R.  I.  490,  79 
Atl.  1114,  it  was  held  that  where,  upon  a 
trial  for  operating  an  automobile  at  an  un- 
lawful speed,  evidence  had  been  given  as  to 
the  speed  indicated  by  the  speedometer, 
newl^  discovered  evidence  consisting  of  the 
opinion  of  a  civil  engineer  who  was  in  a 
trolley  car  at  the  time,  and  who  noticed  the 
automobile,  as  to  the  rate  at  which  it  was 
goinff,  would  not  be  likely  to  change  the 
result. 

Mode  of  death. 

Where,  upon  a  trial  for  the  murder  of  a 
child  found  dead  on  a  tide  fiat,  inside  a 
sack  weighted  with  a  stone,  the  witnesses 
for  the  prosecution  testified  that  the  child 
had  been  drowned,  while  the  defendant 
claimed  that  the  child  had  died  from  an 
overdose  of  chloroform  *  inadvertently  given, 
and  was  afterward  concealed  by  him,  and  it 
was  one  of  the  main  contentions  of  the  de- 
fendant that  closed  eyes  and  open  hands 
were  symptoms  of  death  by  chloroform,  and 
opposed  to  death  by  drowning,  and  much  of 
the  evidence  in  the  trial  was  devoted  to  this 
question,  newly  discovered  evidence  con- 
sisting of  a  pHotograph  of  the  dead  child, 
taken  before  the  post  mortem  examination, 
which  riiowed  the  open  hands  and  closed 
eyes,  and  of  the  testimony  of  the  under- 
taker to  the  fact  that  when  he  took  the 
child  out  of  the  sack  the  eyes  were  closed 
and  its  hands  were  open,  does  not  require 
the  granting  of  a  new  trial.  State  v.  Un- 
derwood, 35  Wash.  558,  77  Pac.  863. 

Identity  of  person  or  thing. 

In  Dale  v.  State,  88  Ga.  552,  15  S.  E. 
287,  where  the  identity  of  the  accused  in  a 
prosecution  for  bigamy  with  one  who  had 
theretofore  been  married  to  another  woman 
was  in  issue,  it  was  held  that  newly  dis- 
covered testimony  bearing  upon  the  ques- 
tion of  identity,  but  relating  to  special 
marks  and  peculiarities  of  person  which 
were  present  in  the  other  person,  but  not 
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present  in  the  defendant,  such  as  a  broken 
tooth,  a  scar,  etc.,  as  to  which  no  testimony 
had  been  introduced  upon  the  trial,  was  not 
merely  cumulative,  and  that,  the  case  as 
presented  to  the  jurir  being  a  very  close  one, 
and  it  being  probable  that  if  this  testimony 
had  been  before  them  the  verdict  would 
have  been  different,  a  new  trial  should  be 
granted. 

In  State  v.  Tyson,  56  Kan.  686,  44  Pac. 
609,  where  the  identity  of  a  man  and  woman 
seen  together  in  a  spring  wagon  by  two  oc- 
cupants of  a  buggy  and  a  man  driving  a 
carriage  was  in  question,  and  both  the  oc- 
cupanto  of  the  buggy  testified  that  the  per- 
sons were  defendant  and  his  daughter,  but 
the  daughter  testified  to  the  contrary,  it 
was  held  that  newly  discovered  testimony  of 
the  occupant  of  the  carriage  that  the  per- 
sons in  the  wagon  were  not  the  defendant 
and  his  daughter  is  not  merely  cumulative, 
as  it  would  probably  have  produced  a  differ- 
ent result  at  the  trial. 

But  in  Oliver  v.  State,  7  Ga.  App.  695,  67 
S.  E.  886;  and  May  v.  State,  77  Vt.  330,  60 
Atl.  1,  where  the  issue  of  the  identity  of 
the  defendant  was  raised  on  the  trial,  and 
the  new  evidence  went  to  the  same  point  and 
tended  to  support  the  defendant's  conten- 
tion, a  new  trial  was  refused. 

In  State  v.  Hunter,  18  Wash.  670,  52  Pac. 
247,  where,  at  the  trial,  the  state  introduced 
in  evidence  a  shirt  which  it  claimed  was 
worn  by  the  defendant  at  the  time  of  his 
arrest,  and  the  defendant  produced  three 
witnesses  who  testified  that  the  shirt  was 
not  the  propertv  of  the  defendant,  but  be- 
longed to  a  fellow  prisoner,  newly  discov- 
ered evidence  of  the  mother  and  sister  of 
the  fellow  prisoner,  that  the  garment  in 
question  was  made  by  the  mother,  was  held 
to  be  insufficient  ground  for  awarding  a  new 
trial. 

Chastity. 

Although  it  set  forth  facts  material  to 
the  defense,  newly  discovered  evidence  has 
been  held  cumulative,  and  not  sufficient 
ground  for  a  new  trial, 

— where  it  consisted  of  evidence  of  the 
lack  of  chastitv  of  the  prosecuting  witness, 
and  evidence  had  been  introduced  at  the 
trial  to  establish  the  same  fact.  Hunt  v. 
State,  8  Ga.  App.  374,  69  S.  E.  42 ;  Potter  v. 
State,  12  Ga.  App.  315,  77  S.  E.  186;  State 
V.  Hollier,  49  La.  Ann.  371,  21  So.  633; 

— ^where,  on  the  issue  whether  the  de- 
fendant was  the  only  one  who  had  had  sex- 
ual intercourse  with  a  certain  female, 
evidence  that  a  second  had  had  such  inter- 
course with  her  was  offered  on  the  trial, 
and  the  new  evidence  consisted  of  testi- 
mony of  a  third  who  had  had  intercourse 
with  her.  Eddingfield  v.  State,  12  Ind. 
App.  332,  39  N.  E.  1057;  Harvey  v.  Terri- 
tory, 11  Okla.  356,  65  Pac.  837. 

But  in  Dougherty  v.  State,  7  Ga.  App.  91, 
06  S.  E.  276,  a  prosecution  for  seduction, 
where,  on  the  trial,  evidence  was  intro- 
duced wholly  of  a  circumstantial  nature, 
against  the  character  of  the  female,  but  this 
evidence,  when  most  strongly  considered 
against   her,  was   entirely   consistent  with 
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her  innocence  of  any  immoral  act,  and  there 
was  newly  discovered  eyidence  of  a  credible 
witness  that,  previously  to  the  time. of  the 
alleged  seduction  by  the  defendant,  he  bad 
had  intercourse  with  the  girl,  and  the  guilt 
of  the  defendant  rested  solely  on  the  un- 
corroborated testimony  of  the  girl,  it  was 
held  that  a  new  trial  should  be  granted. 

Age  of  prosecutrix. 

In  Walters  v.  State,  —  Tex.  Crim.  Rep. 
— ,  79  S.  W.  639,  it  was  held  that  where, 
upon  the  trial,  evidence  was  conflicting  as 
to  whether  prosecuting  witoess  was  over 
the  age  of  consent  and  her  reputation  for 
chastity,  truth,  and  veracity  was  shown  to 
be  bad,  newly  discovered  evidence  tending 
to  prove  that  she  was  over  the  age  to  which 
she  had  testified  warranted  a  new  trial. 

Lawful  acquisition  of  personal  property. 

Where  the  issue  was  the  lawful  acquisi- 
tion of  personal  property  by  the  defendant, 
who  cfatuns  to  have  received  it  in  a  lawful 
transaction  with  its  owner,  newly  discov- 
ered evidence  of  the  owner  or  his  agent  to 
establish  such  transaction  has  been  held 
cumulative,  and  not  ground  for  a  new  trial. 
State  V.  Hill,  39  Or.  90,  66  Pac.  618;  State 
V.  Beeman,  51  Wash.  657,  99  Pac.  766. 

So,  also,  where  the  new  evidence  is  that 
of  one  who  has  knowledge  of  the  transaction 
bv  which  the  defendant  got  possession,  al- 
though not  a  party  to  it.  Gass  v.  State,  — 
Tex.  Crim.  Rep.  — ,  56  S.  W.  73;  Bales  v. 
State,  3  W.  Va.  686;  Thompson  v.  State, 
46  Tex.  Crim.  Rep.  244,  76  8.  W.  661. 

And  where  the  new  evidence  merely  states 
circumstances  making  such  a  transaction 
possible,  there  is  still  more  reason  to  refuse 
a  new  trial.  Even  in  jurisdictions  where 
it  is  freely  conceded  that  cmnulative  evi- 
dence will  be  ground  for  a  new  trial  if  it 
makes  a  different  verdict  possible,  it  could 
scarcely  be  claimed  that  such  evidence 
would  have  that  effect.  Cravens  v.  State, 
96  Aric.  321,  128  S.  W.  1037;  People  v. 
Chrisman,  136  Cal.  282,  67  Pac.  130;  Dout- 
hitt  V.  Territory,  7  Okla.  66,  64  Pac.  312. 

In  Dansby  v.  State,  —  Tex.  Crim.  Rep. 
— ,  63  S.  W.  106,  where  the  new  evidence 
was  as  to  statements  made  by  a  codefendanl 
in  a  prosecution  for  stealing  certain  hogs, 
on  the  morning  of  the  day  of  the  alleged 
theft,  that  he  was  going  after  two  hogs  that 
he  had  bought,  and  a  subsequent  declaration 
that  he  had  brought  home  the  hogs,  a  new 
trial  wan  denied. 

But  in  Langham  v.  State,  26  Tex.  App. 
633,  10  S.  W.  113,  where,  upon  the  trial  of 
a  defendant  for  the  theft  of  a  colt,  the  own- 
ership of  which  was  laid  in  the  indictment 
as  unknown,  evidence  was  given  by  one  who 
testified  that  he  owned  the  colt,  tiiat  it  got 
away,  and  that  he  told  a  certain  person  to 
hunt  and  get  it  up  for  him,  and  the  third 
person  testified  that  he  told  defendant  to 
take  the  colt  and  keep  it  until  witness 
could  come  and  get  it  to  carry  it  home,  it 
was  held  that  newly  discovered  evidence  of 
other  witnesses  that  they  heard  the  owner 
tell  the  third  person  about  losing  the  colt, 
46  L.R.A.(N.S.) 


and  ask  him  to  look  out  for  it,  and  of  an- 
other person  to  proi'c  the  ownemhip  of  the 
colt,  warranted  tne  granting  of  a  new  trial, 
defendant  having  proved  a  good  character 
for  honesty. 

Title  to  personal  property. 

On  an  issue  of  title  to  personalty,  newly 
discovered  evidence  of  witnesses  who  have 
knowledge  of  defendant's  ownership  is  cnina- 
lative  of  his  testimony  of  title,  and  is  not 
sufficient  ground  for  a  new  trial.  State  v. 
Matkina,  46  Mont.  68,  121  Pac.  881;  Shaw 
v.  State,  27  Tex.  760;  HarroUon  v.  State, 
54  Tex.  Crim.  Rep.  462,  113  S.  W.  544;. 
State  V.  McCool,  34  Kan.  613,  9  Pac  618, 
745. 

In  Simnacher  v.  State,  —  Tex.  Crim.  Rep. 
— ,  43  S.  W.  612,  the  issue  was  the  owner- 
ship of  cotton.  Pecan  leaves  were  dis- 
covered in  it.  and  evidence  of  this,  toother 
with  the  fact  that  pecan  trees  grew  in  de- 
fendant's field,  and  not  in  that  of  the  pros- 
ecuting witness,  was  the  ground  for  tiie 
motion  for  a  new  trial.  It  was,  however, 
overruled,  because  such  evidence  was  cumu- 
lative of  defendant's  testimony  of  title. 

And  where  a  defendant  charged  with 
larceny  of  a  steer  branded  "Bar  P  Bar" 
claimed  the  steer  she  was  driving  was  her 
own,  and  branded  "I  Bar  X,"  newly  dis- 
covered evidence  to  the  effect  that  the  brand 
was  ''I  Bar  X"  was  merely  cumulative,  and 
a  new  trial  was  refused.  Mitchell  v.  Peo- 
ple, 63  Colo.  479,  128  Pac.  61. 

In  Jones  v.  State,  —  Tex.  Crim.  Rep.  — t 
106  S.  W.  349,  where  the  prosecution 
averred  that  the  pistol  with  which  the 
shooting  was  done  belonged  to  the  person 
shot  at,  and  the  defendant  testified  that  he 
was  the  owner  of  the  pistol,  it  was  held  that 
evidence  of  the  man  from  whom  it  was  pur- 
chased would  be  simply  cumulative. 

But  where,  on  a  trial  for  receiving  stolen 
property,  defendant  sought  to  establish  that 
he  had  been  the  owner  of  the  mare  in  ques- 
tion since  it  was  foaled,  newlv  discovered 
evidence  of  different  witnesses  tiiat  they  had 
seen  the  identical  mare  alleged  to  have  been 
received  as  stolen  property  by  the  defend- 
ant, in  the  i)ossession  of  and*  used  by  the 
defendant  prior  to  the  time  it  was  alleged 
to  have  been  stolen,  and  other  witnesses 
had  testified  to  the  same  fact  at  the  trial, 
the  new  evidence  relating  to  different  times 
and  places  than  those  testified  to  by  any  of 
the  witnesses  on  the  trial,  is  not  cumulative, 
though  directed  to  the  establishment  of  the 
same  ultimate  fact.  State  v.  Laper,  26  S. 
D.  161,  128  N.  W.  476. 

Value  in  larceny  cases. 

In  State  v.  Blain,  118  To^'a,  466,  92  K.  W. 
660,  14  Am.  Crim.  Rep.  635,  the  defendant 
liad  been  found  ^ilty  of  larceny  of  a  saddle 
the  value  of  which  was  assessed  at  $25  br 
the  jury.  A  new  trial  was  asked  to  admit 
new  testimony  estimating  the  value  at  be- 
low $20.  This  was  considered  merely  cumu- 
lative of  testimonv  offered  by  the  defense 
estimating  the  value  at  from  $10  to  $18, 
and  new  trial  was  denied. 
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TOWN  OF  NEW  HAVEN 

V. 

E^  S.  WESTON  et  al.,  Appts, 

(—  Vt.  — ,  86  Atl.  996.) 

Estoppel  —  town  orders  —  assignment 
to  tank  —  rlgrbt  to  collect. 

1.  A  bank  which  by  arrangement  with 
the  town  treasurer  cashes  his  ch^  given 
in  payment  of  town  orders,  and  receives 
from  nim  as  collateral  the  assigned  orders 
so  paid,  may  enforce  them  against  the  town, 
although  the  treasurer  had  no  authority  to 
make  the  agreement;  since,  having  received 
the  benefit  of  the  agreement,  the  town  will 
not  be  permitted  to  repudiate  it  so  far  as 
its  obligations  have  been  liquidated  by 
money  furnished  by  the  bank. 

jfoto,  —  Liability  of  muncipality  or  oth' 
€T  puhXio  corporation  on  im/plied  con' 
tract. 

Earlier  notes  on  this  subject  may  be 
found  in  41  L.R.A.(N.S.)  473;  39  L.R.A. 
(N.S.)  72,  and  27  L.R.A.(N.S.)  1117.  This 
note  is  supplemental  to  the  foregoing. 

As  to  tne  liability  of  a  municipality  or 
other  public  corporation  on  an  implied  con- 
tract for  kibor  or  services  rendered,  see 
notes  in  39  L.R.A.(N.S.)  43,  and  27  L.R.A. 
(N.S.)  1125. 

It  has  been  asserted  that  a  contract  by 
an  officer  or  agent  of  a  municipality  wi^i 
himself,  although  prohibited  by  law,  mav 
be  ratified  to  the  extent  of  rendering  it  li- 
able as  upon  implied  contract  for  the  rea- 
sonable value  of  the  services  or  property  re- 
ceived under  it.  Minneapolis  v.  Canter- 
bury, —  Minn.  — ,  142  N.'  W.  812. 

And  it  has  been  said  to  be  well  settled 
that  municipal  corporations  cannot  be  made 
liable  on  implied  contracts  which  would  be 
ultra  vires  if  attempted  to  be  made  in  ex- 
press terms,  or  which  they  are  forbidden 
by  statute  to  enter  into  except  in  a  particu- 
lar manner.  On  the  other  hand,  there  is  no 
reason,  in  the  absence  of  statutory  objec- 
tion, why  the  general  obligation  to  do  jus- 
tice should  not  bind  a  town  so  as  to  make 
it  liable  for  the  reasonable  worth  of  a  per- 
manent improvement  constructed  under  an 
imperfectly  executed  contract,  and  retained 
by  the  town  as  a  part  of  a  highway.  Vito 
▼.  Simsbury,  —  Conn.  — ,  87  Atl.  722. 

Notwithstanding  the  rule  that  a  binding 
contract  with  the  ofiicers  of  a  school  dis- 
trict can  be  made  only  when  they  are  in 
session,  a  district  may  be  required  to  pay 
the  value  of  material  received  by  it  wnen 
it  has  knowingly  permitted  it  to  be  fur-, 
nished  and  has  received  and  used  the  same 
and  enjoyed  the  benefits  thereof,  although 
the  material  was  not  furnished  or  received 
tinder  a  contract  binding  upon  the  dis- 
trict. Watkins  v.  School  Dist.  85  Kan. 
760,  118  Pac.  1069. 

So,  where  a  municipality  has  authority 
to  operate  a  waterworks  system,  the  value 
46  L.R.A.(N.S.) 


Injunction  —  against   enforcement  of 
town  orders  —  assignment  to  bank. 

2.  Injunction  will  not  lie  at  the  suit  of 
the  town  to  prevent  the  use  by  a  bank  of 
town  orders  which  it  has  taken  as  collateral 
from  the  town  treasurer,  to  whom  it  agreed 
to  advance  money  to  pay  the  orders  upon 
his  agreement  to  assign  the  orders  to  it  as 
collateral;  since  the  town,  having  received 
the  benefit  of  the  agreement,  is  estopped 
to  deny  the  bank's  right  of  reimbursement. 

Town  —  power  of  treasurer  to  borrow 
money. 

3.  A  town  treasurer  has  no  authority,  by 
virtue  of  his  ofiice,  to  borrow  money  for  the 
use  of  the  town. 

Same  —  power  of  selectmen. 

4.  The  selectmen  of  a  town  are  authorized 
to  borrow  money  on  its  behalf,  from  time 
to  time,  as  the  necessities  of  the  town  re- 
quire. 

of  coal  ordered  by  it  in  operating  same 
may  be  recovered,  and  there  is  an  implied 
promise  to  pay  from  a  fund  which  the 
municipality  is  authorized  to  devote  to 
waterworks  purposes.  Martin-Strelau  Co. 
V.  Dubuque,  149  Iowa,  1,  127  N.  W.  1013. 

Although  there  is  no  lawful  preliminary 
action  on  the  part  of  a  town  through  its 
financial  town  meeting  or  its  town  council 
whereby  a  valid  and  enforceable  contract 
for  the  construction  of  a  state  road,  or  for 
the  hire  of  road-making  machinery,  may 
lawfully  be  made,  yet  where  the  contract 
made  has  been  fully  executed,  the  road 
built,  the  road-making  machinery  used,  and 
the  contract  price  paid  to  and  received  by 
the  town,  it  is  liable  for  the  reasonable 
value  of  the  benefit  received  under  the  con- 
tract, it  having  the  power  to  make  such  a 
contract  under  certain  formalities.  Pocas- 
set  Ice  Co.  v.  Burton,  —  R.  I.  — ,  85  Atl. 
277  (quoting  from  the  note  in  27  L.R.A. 
(N.S.)    1117). 

Although  the  forms  of  law  are  not  com-, 
plied  with  in  efi'ecting  a  loan  to  a  munici- 
pality, and  the  contract  is  invalid  for  that 
reason,  yet  if  the  lender  acts  in  good  faith, 
and  the  money  is  paid  into  the  municipal 
treasury,  and  subsequently  expended  for 
a  purpose  authorized  by  law,  the  munici- 
pality is  liable  therefor.  The  foundation 
of  this  liability  is  the  fact  that  the  munici- 
pality has  received  money  or  property  for 
a  legitimate  municipal  purpose  for  which 
equity  and  good  conscience  require  pay- 
ment. First  Nat.  Bank  v.  Goodhue,  120 
Minn.  362,  43  L.R.A.(N.S.)  84,  139  N.  W. 
599,  citing  note  in  27  L.R.A.(N.S.)  1117 
(in  this  case  the  contract  for  the  original 
loan  was  invalid  also  because  the  lender 
was  trustee  of  the  municipality). 

But  where  a  city  treasurer  is  without 
authority  to  borrow  money  for  a  city,  the 
latter  cannot  be  held  upon  an  implied  con- 
tract for  money  loaned  by  a  bank  to  the 
city  at  the  request  of  the  treasurer,  al- 
though the  money  was  placed  to  his  credit 
as  treasurer,  where,  however,  at  the  time 
he  was  in  default.  First  Nat.  Bank  v. 
Newcastle,  224  Pa.  285,  132  Am.  St.  Rep. 


022 


VEllMONt  SUPREME  COURT. 


Mat, 


Same  —  ratification  of  loan. 

5.  The  selectmen  of  a  town  may  recognize 
and  validate  receipts  given  by  the  town 
treasurer  without  authority  for  money  ad- 
vanced to  him  by  strangers  to  meet  current 
expenses. 

Trnsts  —  orders  in  possession  of  treas- 
urer —  right  of  bank. 

'  6.  Orders  paid  by  a  town  treasurer  and 
laid  aside  by  him  before  his  death  to  be 
delivered  to  a  bank  as  security  for  money 
advanced  upon  his  check  to  pay  the  orders, 
in  accordance  with  an  agreement  that  it 
shall  have  the  orders  as  collateral  security, 
belong  to  the  bank  after  the  death  of  the 
treasurer,  as  against  the  claims  of  the 
town. 

Assumpsit  —  money  advanced  —  posses- 
sion of  collateral. 

7.  Possession  of  the  orders  is  not  neces- 
sary to  enable  a  bank  which,  by  agreement 
with  a  town  treasurer,  has  nonored  his 
check  drawn  in  payment  of  them  in  con- 
sideration that  they  be  turned  over  to  it 
as  collateral  security  for  the  advances,  to 
recover  the  amount  of  the  advances  from  the 
town. 

(May  20,  1913.) 

APPEAL  by  defendants  from  a  decree  of 
the  Addison  County  Chancery  Court 
in  complainant's  favor  in  a  suit  to  enjoin 
the  payment  or  collection  of  certain  out- 
standing town  orders  and  to  compel  their 
surrender  for   cancelation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  J.  Button  and  Mar- 
velle  C.  Webber,  for  appellants: 

The  orders  were  not  void  when  they  came 
into  the  hands  of  the  bank,  but  they  were 
then    valid    and    subsisting   obligations    of 


the  town,  and  the  defendant  bank  shcfold 
not  surrender  them,  but  may  enforM  their 
collection  against  the  town. 

Bardsley  v.  Sternberg,  18  Wash.  «12, 
52  Pac.  251,  524;  Morrow  v.  Surber,  97  Mo. 
165,  11  S.  W.  48;  Elser  v.  Ft.  Worth,  — 
Tex.  Civ.  App.  — ,  27  S.  W.  739;  Jones,  C3or- 
porate  Bonds  &  Mortgages,  §  325 ;  18  Am.  & 
Eng.  Enc.  Law,  150;  Cushing  ▼.  WymsB, 
44  Me.  121;  Bloodworth  y.  Jacobs,  2  La. 
Ann.  24;  2  Dan.  Neg.  Inst.  4th  ed.  §  1221; 
New  York  Secur.  &  T.  Co.  v.  Tacoma,  21 
Wash.  303,  57  Pac  810;  Manitou  ▼.  First 
Nat.  Bank,  37  Colo.  344,  86  Pac  75;  Do- 
Bois  V.  Stoner,  11  111.  App.  403;  Bowman 
V.  St.  Louis  Times,  87  Mo.  191;  Swope  v. 
Ross,  40  Pa.  186,  80  Am.  Dec.  567;  Sawyer 
V.  Springfield,  40  Vt.  309. 

The  town  auditors  audited  the  books  of 
the  treasurer  annually,  finding  and  allow- 
ing each  year  the  item  charged  by  the  treas- 
urer for  interest  paid  on  orders  deposited, 
and  this  report  was  published  and  acted 
upon  by  the  town,  and  accepted  by  vote, 
and  ordered  to  be  placed  on  file  and  re- 
corded. This  amounted  to  a  ratification  by 
the  town. 

Benoit  v.  Conway,  10  Allen,  528;  Cobl 
V.  Patterson,  206  Pa.  522,  56  Atl.  27;  Re 
Brown,  9  Ohio  S.  &  C.  P.  Dec.  810;  Bards- 
ley V.  Sternberg,  18  Wash.  612,  52  Pftc 
251,  524. 

•  The  findings  in  regard  to  apparent  short- 
age in  Roscoe's  accounts  are  immaterial 
The  defendants  are  in  no  way  responsible, 
and  the  validity  of  the  orders  that  came 
into  the  bank's  hands  are  in  no  way  af- 
fected by  any  such  shortage. 

Shackford  v.  Newington,  46  N.  H.  415; 


779,  73  Atl.  331,  compare  with  New  Haven 
v.  Weston. 

If  a  city's  occupation  of  premises  re- 
sults in  some  pecuniary  gain,  benefit,  or 
advantage  to  it,  or  is  the  performance  of 
some  public  duty  enjoined  by  statute,  it 
may  be  held  liable  for  a  reasonable  rental 
thereof  upon  an  implied  contract,  but  not 
where  the  premises  were  not  required  for 
any  general  or  special  municipal  use,  and 
where  not  provided  for  or  occupied  by  any 
of  the  various  departments  of  the  city. 
Commercial  Wharf  Corp.  v.  Boston,  208 
Mass.  482,  94  N.  E.  805. 

Where  a  contract  between  a  public  cor- 
poration (the  state)  and  any  member  of 
the  legislature  is  expressly  prohibited,  no 
recovery  can  be  had  thereon,  on  the  theory 
of  an  implied  contract,  altliough  there  is 
no  personal  moral  turpitude  or  dishonesty 
of  any  kind  involved,  and  the  state  may 
have  made  an  advantageous  contract  and 
suffered  no  loss  by  reason  thereof;  since 
no  right  can  arise  out  of  an  illegal  tran- 
saction, even  on  the  theory  of  constructive 
contracts,  and  the  law  leaves  the  parties 
to  illeofal  contracts  where  it  finds  them, 
46  L.R.A.(N.S.) 


and  gives  them  no  assistance  in  extricat- 
ing themselves.  Norbeck  &  N.  Co.  v.  State. 
—  S.  D.  — ,  142  N.  W.  847.  And  see  also 
upon  the  question  of  the  obligation  of  a 
municipality  to  pay  for  property  purchased 
from  an  officer  or  a  member  of  a  board  of 
trustees  charged  with  the  duty  of  making 
purchases,  note  in  9  L.R.A.(N.S.)  1014, 
which  is  cited  with  approval  in  the  pre- 
ceding case. 

So.  when  the  mode  of  contracting  for  a 
public  work  or  improvement  is  limited  and 
provided  for  by  statute,  if  these  formali- 
ties are  not  complied  with,  an  implied  eon- 
tract  cannot  be  raised  from  the  performance 
of  the  illegal  express  contract.  Niland  v. 
Bowron,  193  N.  Y.  180,  85  N.  E.  1012. 

Where  a  statute  expressly  prevents  any 
claim  from  accruing  in  favor  of  a  coo- 
tractor  who,  in  performing  a  public  con- 
tract, works  his  men  over  eight  hours  a 
day,  he  is  also  barred  from  any  recovery, 
upon  the  theory  of  an  implied  contract,  for 
benefits  received  by  the  municipality.  Me- 
dina V.  Dingledine,  152  App.  Div.  307,  136 
N.  Y,  Supp.  786.  A.  G.  S. 
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Boyoe  ▼.   Auditor  General,   90  Mich.   314, 
52  N.  W.  764. 

The  orderB  paid  by  Treasurer  Weston 
since  Roscoe's  death  cannot  be  recovered. 
Where  a  party  pays  money  which  he  is 
under  no  le^al  obligation  to  pay,  with  full 
knowledge  of  the  facts,  he  cannot  recover 
it  back. 

Taggart  v.  Rice,  37  Vt.  61;  Stevens  v. 
Head,  9  Vt.  174,  31  Am.  Dec.  617;  Strong 
V.  McConnell,  10  Vt.  231;  Winn  v.  South- 
gate,  17  Vt.  365;  Gilson  v.  Bingham,  43 
Vt.  410;  28  Cyc.  1755;  Advertiser  &  Trib- 
une Co.  V.  Detroit,  43  Mich.  116,  6  N.  W.  72; 
Randall  v.  Lyon  County,  20  Nev.  36,  14 
Pac.  683;  Onondaga  v.  Briggs,  2  Denio,  26; 
Macon  County  v.  Jackson  County,  75  N.  C. 
240;  Ottawa  County  v.  Auditor,  7  Ohio  N. 
P.  400,  6  Ohio  S.  &  C.  P.  Dec.  597;  Eau 
Claire  v.  Payson,  46  C.  C.  A.  466,  107  Fed. 
562;  American  Waterworks  &  Guarantee 
Co.  V.  Home  Water  Co.  116  Fed.  171;  11 
Pom.  £q.  Jur.  §§  869,  871. 

Town  and  school  orders  are  negotiable. 

Glastenbury  v.  McDonald,  44  Vt.  460; 
Dalrymple  v.  Whitingham,  26  Vt.  345; 
Blaisdell  v.  School  Dist.  No.  2,  72  Vt.  63, 
47  Atl.  173;  Davenport  v.  Johnson,  49  Vt. 
403;  Giiford  v.  White  Plains,  26  Hun,  606; 
Jielley  v.  Cowing,  4  Hill,  266;  Hydo  v. 
Franklin  County,  27  Vt.  186;  1  Dana,  Neg. 
Inst.  §  1  a;  Norton,  Bills  &  Notes,  6,  7. 

The  selectmen's  audit  settled  the  account. 

Thayer  v.  Lyman,  36  Vt.  647;  Dix  v. 
Dummerston,  19  Vt.  262;  West  v.  Errol, 
58  N.  H.  233;  Barnard  v.  Argyle,  20  Me. 
296;  People  ez  rel.  Bevier  v.  Ulster  County, 
32  Hun,  607;  Elizabeth  Twp.  v.  White,  48 
Ohio  St.  577,  29  N.  E.  47;  Outagamie  Co. 
▼.  Greenville,  77  Wis.  166,  46  N:  W.  1090. 

It  will  not  be  presumed  that  the  borrow- 
ing was  without  authority  or  not  ratified. 

Brock  V.  Bruce,  69  Vt.  313,  10  Atl.  93; 
Sargeant  v.  Sunderland,  21  Vt.  284. 

Messrs.  6.  £.  Lawrence,  E.  G.  Hunt, 
and  Leroy  G.  Russell,  for  orator: 

Any  representations  on  Roscoe's  part  to 
Mclntyre  that  he  had  authority  to  borrow 
money  for  the  town  were  false,  and  would 
not  bind  the  town. 

Railroad  Nat.  Bank  v.  Lowell,  109  Mass. 
214;  Agawan  Nat.  Bank  v.  South  Hadley, 
128  Mass.  503. 

The  treasurer  had  no  authority  whatever 
to  borrow  money  for  the  use  of  the  town, 
or  to  pledge  its  credit  in  any  way. 

Bloomfield  v.  Charter  Oak  Nat.  Bank, 
121  U.  S.  121,  30  L.  ed.  923,  7  Sup.  Ct. 
Rep.  865;  Otis  v.  Stockton,  78  Me.  606; 
Agawam  Nat.  Bank  v.  South  Hadley,  128 
Mass.  503:  Musgrove  v.  Kennell,  23  N.  J. 
Eq.  76;  Pierce  v.  Greenfield,  96  Me.  360, 
52  Atl.  765;  East  Hartford  v.  American 
Nat.  Bank,  49  Conn.  639. 
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The  selectmen  of  New  Haven  had  no  au- 
thority to  draw  these  orders  in  settlement 
of  Mclntyre's  receipts. 

People  ex  rel.  Smith  v.  Flagg,  17  N.  Y. 
584;  Brady  v.  New  York,  20  N.  Y.  812; 
Highway  Comrs.  v.  Van  Dusan,  40  Mich. 
429;  Nash  v.  St.  Paul,  11  Minn.  174,  Gil. 
110;  Hague  v.  Philadelphia,  48  Pa.  628; 
Lovejoy  v.  Foxcroft,  91  Me.  370,  40  Atl. 
141;  Sheldon  v.  Bennington,  67  Vt.  580,  32 
Atl.  497;  Gregg  v.  Weathersfield,  56  Vt. 
386;  Taft  V.  Pittsford,  28  Vt.  286;  Perry 
V.  Ames,  26  Cal.  372;  11  Cyc.  636.     . 

The  mere  issuing  of  a  town  warrant  or 
order  does  not  estop  the  town  from  defend- 
ing against  the  same. 

Boom  V.  Utica,  2  Barb.  104;  De  Kalb 
County  V.  Auburn  Foundry  &  Mach.  Works, 
14  Ind.  App.  214,  42  N.  E.  689*  Shirk  v. 
Pulaski,  4  Dill.  209,  Fed.  Cas.  No.  12,794; 
Bogart  V.  Lamotte  Twp.  79  Mich.  294,  44 
N.  W.  612;  Clark  v.  Des  Moines,  19  Iowa, 
199,  87  Am.  Dec.  423;  Cheeney  v.  Brook- 
field,  60  Mo.  63;  Halstead  v.  New  York,  3 
N.  Y.  430;  1  Dill.  Mun.  Corp.  4th  cd.  § 
504,  note  1;  Claiborne  County  v.  Brooks, 
111  U.  S.  400,  28  L.  ed.  470,  4  Sup.  Ct.  Rep. 
489;  Benoit  v.  Conway,  10  Allen,  628; 
Dickinson  v.  Conway,  12  Allen,  487;  Otis 
v.  Stockton,  76  Me.  606;  Brown  v.  Winter- 
port,  79  Me.  306,  9  Atl.  844. 

No  innocent  holder  for  value  can  claim 
protection  if  the  paper  is  transferred  to 
him  when  overdue. 

Nashville  v.  Ray,  19  Wall.  468,  22  L.  ed. 
164;  Smith  v.  Cheshire,  13  Gray,  318; 
Paige  V.  Stone,  10  Met.  168,  43  Am.  Dec. 
420;  Taber  v.  Cannon,  8  Met.  456. 

A  city  warrant  is  not  a  negotiable  instru- 
ment in  such  sense  as  to  protect  a  bona  fide 
holder  against  defenses. 

Hammond  v.  Evans,  23  Ind.  App.  501,  55 
N.  E.  784;  Sturtevant  v.  Liberty,  46  Me. 
467;  Emery  v.  Mariaville,  66  Me.  316; 
Bank  of  Santa  Cruz  County  v.  Bartlett, 
78  Cal.  301,  20  Pac.  682 ;  "  Furgerson  v. 
Staples,  82  Me.  169,  17  Am.  St.  Rep.  470, 
19  Atl.  158;  First  Nat.  Bank  v.  Osborne, 
18  Ind.  App.  442,  48  N.  E.  256;  Goodwin 
V.  East  Hartford,  70  Conn.  18,  38  Atl.  876; 
Wall  V.  Monroe  County,  103  U.  S.  74,  26 
L.  ed.  430. 

The  town  itself  has  no  power,  without 
legislative  authority  expressed  or  clearly 
implied,  to  borrow  money. 

Nashville  v.  Ray,  19  Wall.  468,  477,  22 
L.  ed.  164,  169;  Simpson  v.  Lauderdale 
County,  56  Ala.  64;  Wetumpka  v.  Wetump- 
ka  Wharf  Co.  63  Ala.  611;  1  Dill.  Mun. 
Corp.  4th  ed.  §  487,  p.  480;  Claiborne 
County  V.  Brooks,  111  U.  S.  400,  28  L.  ed. 
470,  4  Sup.  Ct.  Rep.  489 ;  Watson  v.  Huron, 
38  C.  C.  A.  264,  97  Fed.  449 ;  Wall  v.  Mon- 
roe County,  103  U.  S.  74,  26  L.  ed.  430. 
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When  the  orders  subsequently  delivered 
to  the  bank  were  redeemed  they  ceaaed  to 
have  a  legal  existence. 

Mitchell  v.  Albion,  81  Me.  482,  17  Atl. 
546;  Ballard  y.  Greenbush,  24  Me.  336; 
Pray  v.  Maine,  7  Cush.  263;  Davis  v. 
Stevens,  10  N.  H.  188;  Chapman  v.  Collins, 
12  Cush.  163;  Burr  v.  Smith,  21  Barb. 
262;  Hopkins  v.  Farwell,  32  N.  H.  425; 
Bartlett  v.  Wade,  66  Vt.  629,  30  Atl.  4; 
Collins  V.  Adams,  63  Vt.  433;  Wells  v. 
Tucker,  57  Vt.  223;  Eastman  v.  Plumer, 
32  N.  H.  238;  Allen  v.  McCreary,  101  Ala. 
514,   14  So.  320. 

If  a  treasurer  borrows  money  in  »  man- 
ner unauthorized  by  statute,  the  lender 
cannot  recover  it  back,  although  the  money 
is  used  by  the  treasurer  in  the  payment  of 
the  debts  of  the  town. 

Bcnoit  v.  Conway,  10  Allen,  628;  Aga- 
wam  Nat.  Bank  v.  South  Hadley,  128  Mass. 
503;  Railroad  Nat.  Bank  v.  Lowell,  109 
Mass:  214;  Kelley  v.  Lindsey,  7  Gray,  287; 
Lowell  Five  Cents  Sav.  Bank  v.  Winchester, 
8  Allen,  109;  Smith  y.  Epping,  69  N.  H. 
558,  45  Atl.  415;  East  Hartford  y.  Ameri- 
can Nat.  Bank,  49  Conn.  639;  Steinback  v. 
State,  38  Ind.  483;  Lovejoy  y.  Foxcroft,  91 
Me.  3G7,  40  Atl.  141;  Musgrove  v.  Kennell, 
23  N.  J.  Eq.  76;  Pierce  v.  Greenfield,  96  Me. 
350,  52  Atl.  765;  Otis  v.  Stockton,  70  Me. 
506;  Brown  y.  Winterport,  79  Me.  305,  9 
Atl.  844;  Bloomfield  v.  Charter  Oak  Nat. 
Bank,  121  U.  S.  121,  30  L.  ed.  923,  7  Sup. 
C't.   Rep.   865.  .  . 

The  various  reports  made  at  town  meet- 
ing, etc.,  and  the  acceptance  thereof  by 
tlie  town,  do  not  work  any  ratification  of 
Roscoe's  irregularities  in  his  accounts  as 
presented   and   audited. 

Otis  V.  Stockton,  76  Me.  606;  Brown  v. 
Winterport,  79  Me.  305,  9  Atl.  844;  Hurd 
V.  St.  Albans,  81  Me.  343,  17  Atl.  168; 
Dickinson  v.  Conway,  12  Allen,  487;  Brown 
V.  Melrose,  155  Mass.  687,  30  N. .  E.  87 ; 
Marsh  v.  Fulton  County,  10  Wall.  684,  19 
L.  ed.  1040;  1  Dill.  Mun.  Corp.  §  465; 
Allen  y.  McCreary,  101  Ala.  614,  14  So. 
320. 

Powers,  J.,  delivered  the  opinion  of  the 
court : 

For  more  than  fifteen  years  prior  to  his 
death  on  May  19,  1909,  Alfred  P.  Roscoe 
was  treasurer  of  the  town  of  New  Haven. 
During  all  or  a  part  of  this  time  he  was 
town  clerk,  postmaster,  trustee  of  public 
money,  treasurer  of  a  local  church  society, 
treasurer  of  the  county  agricultural  society, 
and  handled  and  invested  some  of  the  funds 
of  Beeman  Academy.  He  carried  on  a  fire 
insurance  business  and  acted  as  a  banker 
for  his  neighbors,  issuing  and  cashing 
checks  for  their  convenience.  He  kept  an 
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account  at  the  Middlebury  National  Bank 
in  his  own  name,  and  to  the  credit  of  this 
account  he  deposited  money  coming  to  his 
hands  from  these  various  sources,  except 
such  as  he  received  as  postmaster  and  as 
treasurer  of  the  agricultural  soc^iety. 
Against  this  account  he  drew  his  personal 
checks  in  payment  of  such  bills  as  he  was 
called  upon  to  pay.  Including  personal  obli- 
gations and  debts  against  the  town.  He 
issued  accommodation  checks  against  this 
account  in  exchange  for  cash,  and  cither 
deposited  the  cash  so  received  to  the  credit 
of  the  account,  used  it  to  pay  his  own  bills, 
or  to  redeem  town  orders,  as  occasion  re- 
quired. When  town  orders  were  presented 
to  him  in  the  regular  course  of  town  busi- 
ness, after  requiring  the  holder  to  write 
his  name  across  the  backs  of  them,  he  would 
either  give  the  holder  the  amount  called 
for  in  cash  or  his  personal  'check  drawn 
against  this  account  in  the  bank.  Later 
on  he  would  take  the  orders,  or  a  part  of 
them,  write  the  word  ''accepted"  on  the 
backs  of  them,  sign  his  name  as  treasurer 
thereunder,  and  from  time  to  time  send 
them  to  the  bank  to  be  credited  to  his  said 
account  as  outstanding  obligations  of  the 
town.  These  acceptances  were  dated  as  of 
the  day  they  were  forwarded  to  the  bank, 
but  the  orders  generally  came  to  his  hands 
some  time  before.  Sometimes  orders  were 
presented  directly  to  the  bank;  these  were 
cashed  by  the  bank,  charged  to  Roscoe's  ac- 
count, and  sent  to  him  for  acceptance. 
When  received  by  Roscoe  he  wonld  indorse 
his  acceptance  thereon  and  return  them  to 
the  bank,  and  they  were  then  credited  to 
Roscoe's  account  like  the  others.  At  the 
time  of  his-  death,  the  amount  of  orders  held 
by  the  bank  was  $2,201.29,  and  his  account 
was  overdrawn  $344.66.  About  the  time 
that  Roscoe  became  treasurer  of  the  town.. 
the  selectmen  made  arrangements  with  the 
bank  to  provide  the  money  for  the  payment 
of  the  town's  state  taxes  at  a  specif  rate 
of  5  per  cent  interest,  and  in  consideration 
thereof  the  bank  was  to  have  the  town's 
business.  It  was  the  practice  of  the  select- 
men to  issue  town  orders  for  the  amount 
of  the  state  highway  and  school  taxes. 
These  were  drawn  to  Roscoe,  and  he  put 
them  in  the  bank  and  thereby  raised  the 
money  for  the  payment  of  these  taxes. 
None  of  these  orders  were  in  the  bank  at 
the  time  of  Roscoe's  death.  While  the  bank 
held  town  orders,  it  charged  interest  there- 
on until  the  condition  of  Roscoe's  account 
was  such  that  they  or  some  of  them  could 
be  taken  care  of,  when  they  would  be 
charged  up  and  retired. 

The  foregoing  method  of  handling  the 
town  business  was  according  to  an  arrange- 
ment entered  into  between  Roscoe  and  the 
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cashier  of  the  bank,  and  had  existed  for  at 
least  ten  years  prior  to  the  former's  death. 

During  his  last  sickness,  Roscoe  directed 
a  monber  of  his  family  to  forward  some  of 
these  orders  to  the  bank  for  deposit,  but  on 
one  occasion  at  least  the  orders  were  not 
sent  as  directed.  After  his  death,  orders 
amounting  to  $329.19  were  found  among  his 
papers,  and  checks  drawn  and  paid  during 
this  illness  correspond  with  these  orders, 
indicating  that  he  had  taken  up  the  orders 
with  checks  and  laid  them  aside  to  be  for- 
warded and  deposited  according  to  the  usual 
course.  Except  as  stated,  no  arrangement 
was  made  between  the  selectmen  and  Ros- 
coe, or  between  the  selectmen  and  the  bank, 
as  to  how  the  business  should  be  conducted; 
nor  was  there  any  evidence  that  the  select- 
men knew  the  method  or  details  of  any  of 
the  transactions  between  Koscoe  and  the 
bank.  They  had,  howeyer,  for  a  good  many 
years,  drawn  orders  to  themselves  for  the 
amount  of  their  salaries,  some  of  which 
were  paid  by  Roscoe's  personal  checks.  No 
vote  of  the  town  was  ever  passed  r^arding 
borrowing  money  for  the  use  of  the  town. 

The  accounts  of  the  treasurer  and  other 
town  oflScers  were  audited  annually,  and  a 
report  was  published  and  distributed  pur- 
porting to  show  the  standing  of  the  town 
finances,  and  the  contents  of  these  reports 
were  known  to  the  selectmen.  From  the 
time  of  the  Mareh  meeting  until  the  taxes 
were  paid  in  the  fall,  the  selectmen  drew 
orders  for  the  current  expenses  of  the  town. 
Taxes  were  payable  to  the  treasurer,  and 
the  selectmen  knew  that  they  were  not  paid 
in  large  amounts  until  about  the  1st  of  Sep- 
tember, and  that  orders  were  drawn  by 
them  between  March  and  September  in  ex- 
cess of  the  money  in  the  treasury.  They 
also  knew  that  Roscoe  took  care  of  such 
orders  in  some  way.  The  reports  of  the 
auditors,  published  as  aforesaid,  were  an- 
nually accepted  by  vote  of  the  town  and 
ordered  to  be  filed  *and  recorded ;  and,  while 
Roscoe  had  been  behind  iif  his  accounts  for 
ten  years,  the  auditors  did  not  discover  it, 
but  reported  his  accounts  to  be  correct. 

No  town  orders  remained  in  the  bank  on 
October  7,  1908.  All  had  been  previously 
paid,  and  Roscoe's  account  then  showed  a 
credit  balance  of  $330.99.  Between  that 
date  and  the  date  of  Roscoe's  death.  May 
19,  1909,  he  deposited  orders  amounting 
to  $2,001.29,  and  during  the  same  time  the 
bank  cashed  his  checks  drawn  for  the  pay- 
ment of  valid  obligations  to  the  town  to  the 
amount  of  $3,882.48.  And  during  the  time 
specified  no  oth^r  town  funds  went  into  his 
account.  So,  treating  all  of  the  money  left 
in  his  accipunt  on  October  7th  as  belonging 
to  the  town,  the  town  has,  since  that  date 
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actually  been  benefited  by  this  method  of 
doing  business,  $1,350.10. 

An  examination  of  Roscoe's  books  dis- 
closes certain  irregularities  and  errors  cov- 
ering his  entire  term  of  office.  Some  of 
these,  the  master  says,  are  clearly  clericu! 
errors;  others,  he  says,  are  difficult  to  un- 
derstand. Some  are  in  his  favor;  some  are 
against  him.  The  net  result,  however,  is 
a  shortage,  but  the  amount'  is  disputed,  and 
we  find  no  occasion  for  determining  it. 

After  the  defendant  Weston  was  ap- 
pointed town  treasurer,  the  selectmen  dis- 
covered that  the  treasury  was  empty:  and, 
in  order  that  the  new  treasurer  might  have 
money  in  hand,  they  drew  an  order  for 
$500,  which  was  cashed  by  the  bank.  Wes- 
ton then  began  paying  orders  when  pre- 
sented, and  paid  orders  held  by  the  bank 
at  the  time  of  Roscoe's  death  to  the  amount 
(including  interest)  of  $1,039.77,  leaving 
orders  amounting  to  $1,171.52  in  the  bank. 
The  legal  agent  of  the  town,  Mr.  Hunt,  ad- 
vised Weston  that  these  orders  were  in- 
valid, and  protested  against  their  payment; 
but  Weston  maintained  that  it  was  his 
duty,  as  treasurer,  to  pay  orders  so  far  as 
he  had  funds,  and  informed  Hunt  that  he 
should  continue  to  do  so. 

The  town  brings  this  bill  in  chancery  to 
restrain  the  collection  or  payment  of  the 
outstanding  orders  hereinbefore  and  herein- 
after specified,  and  to  compel  the  holders 
to  surrender  the  same,  and  to  require  the 
bank  to  pay  back  the  $1,029.77  received 
from.  Weston.  The  bank,  by  way  of  cross 
bill,  seeks  to  conipel  the  town  to  deliver  to 
it  the  orders  amounting  to  $329.19  set  apart 
by  Roscoe  as  stated. 

Three  groups  of  town  orders  are  involved : 
(1)  Those  deposited  by  Roscoe;  (2)  those 
issued  to  retire  the  Mclntyre  receipts,  as 
hereinafter  stated;  (3)  those  amounting  to 
$329.19  found  among  Roscoe's  papers  after 
his  death.  A  fourth  class  might  have  been 
made  of  those  presented  directly  to  the 
bank,  but  there  is  no  way  of  identifying 
them,  and  so  they  cannot  be  separately  con- 
sidered. 

1.  In  the  argument  before  us  regarding 
the  validity  of  the  orders  deposited  by  Ros- 
coe, counsel  have  made  the  character  and 
legal  effect  of  the  transactions  between 
Roscoe  and  the  holders  of  the  orders  the 
test  of  the  town's  liability  to  the  bank.  The 
claim  of  the  town  is  that  these  transactions 
were,  in  law,  payments,  and  that  the  well- 
established  rule  "once  paid,  always  paid," 
applies  to  them,  and  therefore  they  cannot 
be  enforced.  The  bank's  claim  is  that,  in 
view  of  its  arrangement  with  Roscoe,  the 
transactions  amounted  to  purchases  of  the 
orders  by  Roscoe  for  the  bank.  In  our  view 
this   question   is   not   controlling.     Let   us 
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assume  that  the  orders  were,  in  law,  paid 
when  Roscoe  took  them  up.  Roscoe  under- 
took to  make  an  agreement  for  the  town 
whereby  he  was  to  procure  money  for  the 
town's  use  by  depositing  these  orders  as 
he  did.  As  between  Roscoe  and  the 
bank,  Roscoe,  in  effect,  either  bought  the 
orders  for  the  bank,  or,  in  effect,  he  bor- 
rowed money  for  the  use  of  the  town. 
Whatever  the  character  of  the  arrangement 
was,  the  bank  has  fully  carried  it  out.  The 
town  has  had  the  benefit  of  it.  It  pro- 
poses to  retain  this  benefit,  which  as  we 
have  seen  amounts  to  at  least  $1,350,  so 
far  as  the  dealings  are  here  concerned.  In 
other  words,  the  town  now  repudiates  Ros- 
coe's  authority  to  make  an  agreement,  un- 
der which  it  has,  in  effect,  received  and  re- 
tains over  $1,300  of  the  bank's  money.  The 
injustice  of  such  a  result  must  be  apparent 
to  everybody. 

It  should  be  remembered  that  we  are  not 
dealing  with  a  contract  which  a  town  is 
forbidden  by  law  to  make,  nor  yet  with  one 
which  a  town  is  unauthorized  to  make  for 
itself,  nor  are  we  dealing  with  a  contract 
wholly  executory.  We  have  here  a  contract 
fully  executed  on  the  part  of  the  bank,  the 
benefits  of  which  are  retained  by  the  town 
— a  contract  which  is  (we  will  assume) 
unenforceable,  but  only  because  made  with 
an  officer  who  had  no  authority  to  make  it. 
In  short,  a  loan  under  a  contract  with  an 
unauthorized  agent,  the  avails  of  which 
have  gone  to  pay  the  valid  debts  of  the 
principal.  Between  individuals,  on  plainest 
principles,  the  law  'would  require  repay- 
ment of  this  money.  It  remains  to  consider 
whether  a  municipal  corporation  can  avoid 
this  result. 

We  approach  the  discussion  of  the  law 
of  this  subject  with  these  general  prin- 
ciples established:  Towns  are  mere  crea- 
tures of  the  legislature,  constituted  for 
governmental  purposes  (Burlington  v.  Cen- 
tral Vermont  R.  Co.  82  Vt.  5,  71  Atl.  826; 
Sargent  v.  Clark,  83  Vt.  523,  77  Atl.  337), 
and  possess  only  such  powers  as  are  express- 
ly granted,  or  are  implied  because  neces- 
sary to  carry  into  effect  such  as  arc  ex- 
pressly granted.  Swanton  v.  Highgate,  81 
Vt.  152,  16  L.R.A.(N.S.)  867,  69  Atl.  667. 
Like  all  corporations,  both  public  and  pri- 
vate, they  necessarily  act  through  agents; 
but  municipal  officers  derive  their  authority, 
largely,  if  not  wholly,  from  the  law,  and 
not*  from  the  municipality,  and  all  persons 
dealing  with  them  are  bound  to  know  the 
extent  and  limitations  thereof.  Taft  v. 
Pittsford,  28  Vt.  286;  Barre  v.  Perry, 
82  Vt.  301,  73  Atl.  574.  There  is  a  mnrked 
tendency,  however,  on  the  part  of  the  courts 
to  treat  these  public  corporations,  in  their 
ordinary  business  affairs,  more  nearly  as 
46  L.R.A.(N.S.) 


I  private  corporations  and  individuals  are 
treated  than  was  formerly  done.  And  while 
there  are  some  who  hold  that  the  contract 
of  an  unauthorized  municipal  ofiQcer  is  void, 
and  cannot  be  enforced,  and  gives  rise  to  no 
available  equities,  no  matter  bow  unjnat 
the  result,  there  is  plenty  of  authority  for 
the  more  reasonable  and  just  rule  that 
where  the  infirmity  in  the  contract  lies 
merely  in  the  lack  of  authority  of  the  one 
who  assumes  to  make  it  for  the  municipal- 
ity, and  the  latter  has  received  and  retains 
the  benefit  of  the  contract,  the  law  will  not 
refuse  relief  to  the  other  party,  at  least 
to  the  extent  of  the  benefit  conferred.  This 
last  clause  is  added  for  the  reason  that,  as 
will  be  seen  from  the  cases  foUowing,  courts 
which  arrive  at  practically  the  same  re- 
sult differ  in  this  one  respect.  Some  saj 
that  the  municipality  is  estopped  to  deny 
the  validity  of  the  contract;  others  say  that 
the  contract  as  made  is  invalid,  but  one 
who  has  carried  it  out  may  recover,  not  on 
the  contract,  but  quantum  meruit  or  quan- 
tum valebant.  In  other  words,  some,  in 
effect,  make  the  contract  binding;  others, 
in  effect,  make  it  binding  to  the  extent  of 
benefits  received  and  retained  by  the  munici- 
pality. 

Argenti  v.  San  Francisco,  16  CaL  255, 
is  a  leading  case  on  the  subject  under  dis- 
cussion. Two  opinions  appear  in  the  re- 
port of  the  case.  Cope,  J.,  expressed  the 
view  that  while  an  executory  contract,  made 
without  authority,  cannot  be  enforced  in 
the  case  of  a  contract  which  has  been  exe- 
cuted, the  benefit  of  which  the  municipality 
has  received,  the  law  interposes  an  es- 
toppel, and  will  not  permit  the  validity  of 
the  contract  to  be  questioned.  Field,  Oi. 
J.,  took  this  view:  "If  the  city  obtain  the 
money  of  another  by  mistake  or  without 
authority  by  law,  it  is  her  duty  to  refund 
it,  not  from  any  contract  entered  into  by 
her  on  the  subject,  but  from  the  general 
obligation  to  do  justice,  which  binds  all 
persons,  whether  natural  or  artifieiaL''— 
though  he  says  the  rule  does  not  app^ 
where  money  or  property  was  received  in 
disregard  of  a  positive  prohibition. 

East  St.  Louis  v.  East  St.  Louis  Gasl^t 
&  Coke  Co.  98  111.  415,  38  Am.  Rep.  97,  in- 
volved the  validity  of  a  long-term  contract 
for  lighting  the  streets  of  the  city.  Hie 
city  had  authority  to  contract  for  set  vice 
of  this  character,  but  it  was  cU  Imed  that 
a  thirty-year  term  was  beyond  its  author- 
ity, and  that  the  contract,  as  made,  would 
result  in  exceeding  the  debt  limit  fixed  by 
the  charter.  The  court  left  the  question  re- 
garding the  term  undecid^,  but  applied 
the  rule  governing  private  corporations,  and 

1'  held  that,  at  least  so  far  as  executed,  the 
contract  was  binding;  that,  the  light  having 
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been  furnished  and  enjoyed  by  the  city,  it 
ought  to  be  paid  for. 

In  Des  Moines  v.  Welsbach  Street  Light- 
ing Co.  no  C.  C.  A.  640,  188  Fed.  906,  it 
is  said:  ''The  complaint  made  of  the  con- 
tract in  question  is  not  that  it  was  one  be- 
yond the  scope  and  power  of  the  city  to 
enter  into,  but  that  it  was  not  entered  into 
in  the  manner  prescribed  by  law.  A  busi- 
ness contract,  which  is  within  the  scope  of 
the  powers  of  the  city  to  make,  but  illegal 
because  entered  into  in  an  irregular  manner, 
when  fully  executed  by  one  party,  and  the 
city  has  received  and  accepted  the  full  ben- 
efit of  the  contract  and  cannot  restore  what 
it  has  received,  is  enforceable;  the  city 
being  estopped  to  assert  the  irresular  exe- 
cution when  the  ends  of  justice  would 
thereby  be  defeated." 

In  Schneider  v.  Menasha,  118  Wis.  298, 
99  Am.  St.  Rep.  996,  95  N.  W.  94,  the  rule 
is  thus  stated:  "The  result  is  that  no  one 
can  successfully  plead  ignorance  to  save 
himself  from  loss  in  dealing  with  a  munici- 
pality as  to  matters  expressly  prohibited, 
nor  as  to  any  matter  beyond  the  scope  of 
corporate  authority,  except  in  case  his 
money  or  property  has  actually  been  used 
for  legitimate  corporate  purposes.  In  that 
event,  on  equitable  grounds,  the  court  will 
afford  a  remedy  to  the  extent  of  the  corpo- 
rate benefit,  but  no  further." 

It  is  held  in  Alabama  that,  where  a  city's 
contract  is  illegal  because  it  is  prohibited, 
it  •  is  utterly  void,  and  the  city  is  not  in 
any  wise  bound,  though  it  has  used  the 
money  received  thereunder.  But  where  the 
contract  is  merely  unauthorized,  and  the 
money  or  property  has  been  received  by  the 
city  and  applied  to  its  authorized  objects, 
it  is  liable  to  an  action  of  implied  assump- 
sit. That,  while  no  suit  can  be  maintained 
on  the  contract,  "persons  who  have  In  any 
way  advanced  money  to  a  corporation,  which 
money  has  been  devoted  to  the  necessaries 
of  the  corporation,  are  considered  in  chan- 
cery (and  at  law  in  the  equitable  action  for 
money  had  and  received)  as  creditors  of 
the  corporation  to  the  extent  to  which  the 
loan  has  been  so  expended."  Bluthenthal  v. 
Headland,  132  Ala.  249,  90  Am.  St.  Hep. 
904,  31  So.  87;  Allen  v.  La  Fayette,  89  Ala. 
641,  9  L.R.A.  497,  8  So.  30;  Ensley  v.  Hol- 
lingsworth  &  Co.  170  Ala.  396,  54  So.  95, 
Ann.  Cas.  1912  D,  652.  The  same  distinc- 
tion is  made  in  Pennsylvania,  and  it  is 
held  that  municipalities  must  account  for 
money  or  other  property  applied  by  their 
officers  to  authorized  uses,  although  it  was 
received  under  an  agreement  that  is  wholly 
unenforceable.  Aspinwall-Delafield  Co.  v. 
Aspinwall,  229  Pa.  1,  77  Atl.  1098;  Rains- 
bur^  V.  Fyan,  127  Pa.  74,  4  L.R.A.  336,  17 
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Atl.   678;   Long  v.  Lemoyne,   222  Pa.  311, 
21  L.R.A.(N.S.)  474,  71  AtL  211. 

Valley  Falls  Co.  v.  Taft,  27  R.  I.  136,  61 
Atl.  41,  involved  the  validity  of  a  contract 
to  construct  a  highway  on  payment  of  cer- 
tain advances  which  were  made.  It  was 
argued  on  behalf  of  the  town  that  the  coun- 
cil had  no  power  to  bind  the  town  as  they 
assumed  to  do.  "If  this  is  so/'  said  the 
court,  "the  money  was  paid  without  con- 
sideration, and  may  be  recovered  back." 

In  Eden  v.  Stevens,  —  Iowa,  — ,  138  N. 
W.  927,  a  town  treasurer  had  deposited  the 
public  funds  in  a  private  bank.  The  bank 
failed,  and  the  funds  were  tied  up.  In 
this  situation  of  affairs,  the  treasurer  vol- 
untarily paid  certain  warrants  with  his  own 
money,  expecting  to  be  reimbursed  when  the 
public  funds  should  become  available.  The 
court  held  that  he  was  entitled  to  a  re- 
covery, saying:  "It  would  be  a  reproach 
to  the  law  if  there  were  no  remedy  >ivail- 
able  to  the  defendant  under  such  circum- 
stances. We  can  think  of  no  fair  reason, 
either  legal,  equitable,  or  moral,  why  he 
should  not  be  reimbursed."  See  also  Bell 
V.  Kirkland,  102  Minn.  213,  131..RA.(N.S.) 
793,  120  Am.  St.  Rep.  621,  113  N.  W.  271; 
First  Nat.  Bank  v.  Goodhue,  120  Minn.  362, 
43  L.R.A.(N.S.)  84,  139  N.  W.  599;  Nebras- 
ka Bitulithic  Co.  v.  Omaha,  84  Neb.  375, 
121  N.  W.  443;  Ft.  Scott  v.  Eads  Broker- 
age Co.  64  C.  C.  A.  437,  117  Fed.  51;  1 
Beach,  Pub.  Corp.  §  226 ;  2  Herman,  Estop- 
pel, §  1222;  1  Abbott,  Mun.  Corp.  579--581. 

In  Hitchcock  v.  Galveston,  96  U.  S.  341, 
24  L.  ed.  659,  a  contract  for  street  work 
payable  in  bonds  was  under  discussion. 
The  right  of  the  city  to  make  such  a  con- 
tract was  denied.  But  it  was  held  that  the 
validity  of  the  provision  regarding  payment 
was  not  controlling.  "If,"  said  the  court, 
"payments  cannot  be  made  in  bonds  because 
their  issue  is  tUtra  vires,  it  would  be  sanc- 
tioning rank  injustice  to  hold  that  payment  . 
need  not  be  made  at  all.  Such  is  not  the 
law."  And  in  Chapman  v.  Douglas  Coun- 
ty, 107  U.  S.  348,  27  L.  ed.  378,  2  Sup.  Ct.  ^ 
Rep.  62,  not  only  was  this  proposition  af- 
firmed, but  the  following  language  from  Pi- 
mental  V.  San  Francisco,  21  Cal.  362,.  was 
approved:  "The  city  is  not  exempted  from 
the  common  obligation  to  do  justice,  which 
binds  individuals.  Such  obligation  rests 
upon  all  persons,  whether  natural  or  arti- 
ficial. If  the  city  obtain  the  money  of  an- 
other by  mistake,  or  without  authority  of 
law,  it  is  her  duty  to  refund  it,  from  this 
general  obligation.  If  she  obtain  other 
property,  which  does  not  belong  to  her,  it 
is  her  duty  to  restore  it,  or,  if  used,  to  ren- 
der an  equivalent  therefor  from  the  like 
obligation.     (Argenti  y.  San  Francisco,  16 
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Cal.  282.)     The  legal  liability  springs  from 
the  moral  duty  to  make  restitution." 

And  it  is  this  very  doctrine,  we  think, 
which  underlies  our  own  cases.  Burnham 
V.  Strafford,  53  Vt.  610, -and  Brock  v.  Bruce, 
59  Vt.  313,  10  Atl.  93.  In  the  former,  the 
plaintiff  being  one  of  the  selectmen,  bor- 
rowed a  sum  of  money  of  a  certain  person 
and  gave  therefor  a  town  order,  to  which 
he  signed  his  own  name  and  the  names  of 
the  other  selectmen.  He  claimed  that  he 
paid  the  money  over  to  the  town  treasurer. 
The  town  denied  his  right  to  sign  the  names 
of  the  other  selectmen,  and  denied  that  the 
treasurer  ever  received  the  money;  and  re- 
fused to  pay  the  order.  Thereupon  the 
plaintiff  went  to  the  holder  of  the  order  and 
took  it'  up,  and  brought  suit  against  the 
town,  declaring  in  general  assumpsit.  It 
was  held  that  he  could  not  recover  on  the 
order,  as  it  was  not  negotiable  in  form,  nor 
could  he  recover  on  the  ground  that  it  was 
paid  at  the  request  of  the  town,  since  he 
knew  when  he  took  it  up  that  the  town  had 
repudiated  it;  but  that,  in  the  circumstances, 
if  he  could  prove  that  he  turned  the  money 
over  to  the  town  treasurer  and  it  was  re- 
ceived for  the  town,  he  could  recover,  for 
it  would  be  "a  loan  directly  from  the  plain- 
tiff to  the  town — money  had  and  received 
of  him  by  the  town  to  its  use — for  the 
payment  of  which  the  law  would  imply  a 
promise." 

In  the  Brock  Case  the  prudential  com- 
mittee of  a  school  district  borrowed  a  sum 
of  money  on  the  credit  of  the  district,  and 
used  it  for  the  purposes  of  the  district,  and 
assessed  a  tax  large  enough  to  cover  it.  It 
was  claimed  that  the  committee  had  no  au- 
thority to  borrow  this  sum.  But  it  was 
said  that  the  money  was  needed  and  used 
for  paying  the  expenses  of  the  school,  and, 
"if  the  committee  had  no  authority  to  bor- 
row it  on  the  credit  of  the  district,  it  may 
be  treated  as  if  they  borrowed  it  of  them- 
selves; and,  it  being  to  supply  a  temporary 
need  in  respect  of  expenses  for  which  a 
tax  might  legally  be  assessed  under  the 
vote,  it  was  properly  a  part  of  those  ex- 
penses and  ought  to  be  so  regarded."  See 
also  State  v.  St.  Johnsbury,  69  Vt.  332,  10 
Atl.  531. 

It  is  especially  appropriate  that  the  rule 
of  restitution  should  be  applied  when  a 
municipality,  while  holding  benefits  which 
it  does  not  offer  to  surrender,  applies  for 
relief,  against  the  enforcement  of  alleged 
illegal  warrants  or  orders,  to  the  court  of 
chancery,  wherein  the  maxim  is,  "He  who 
seeks  equity  must  do  equity."  To  permit 
this  town  to  deny  the  bank  the  right  to 
compensation  for  actual  value  received 
would  be  manifestly  inequitable  and  unjust, 
and  would  amount  to  an  utter  disregard  of ' 
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the  maxim.  Turner  v.  Cruzen,  70  Iowa,  SOS, 
30  N.  W.  483;  Natchez  y.  Mallery,  54  Urn. 
499;  Grand  Island  Gas  Co.  v.  West,  28  Neb. 
852,  45  N.  W.  242.  So  we  need  not  aasert 
the  legality  or  illegality  of  the  orders  de- 
posited by  Roscoe.  If  they  are  valid,  of 
course  their  collection  will  not  be  enjoined. 
If  they  are  invalid,  they  correctly  represent 
the  amount  advanced  by  the  bank,  and  can 
be  used  as  evidence.  There  is  no  danger 
to  the  town  in  their  remaining  in  the  hands 
of  the  bank,  and  an  injunction  is  nnneos- 
sary  and  should  not  be  granted.  Allen  v. 
La  Fayette,  89  Ala.  641,  9  LJLA.  497,  8 
So.  30. 

2.  Roscoe  had  another  method  of  proeor- 
ing  money.  He  borrowed  variouB  sums  from 
different  persons  in  the  community,  giviag 
as  evidence  thereof  a  writing,  glgned  bj  him- 
self as  treasurer,  reciting  that  he  had  re- 
ceived a  certain  sum  of  the  person  named, 
"for  the  use  of  the  town,  payable  on  de- 
mand, with  interest  annually."  When  be 
had  money  of  the  town,  Roscoe  would  call 
in  these  receipts  and  pay  the  holder  the 
amount  specified,  with  interest.  This  prac- 
tice he  had  followed  for  a  number  of  jmn. 
These  transactions  did  not  appear  in  the 
reports,  but  he  charged  in  his  account  each 
year  a  considerable  sum  as  interest  in  ex- 
cess of  that  paid  to  the  bank.  Soon  after 
Roscoe's  death,  the  defendant  Mclntyre  pre- 
sented to  the  selectmen  receipts  of  the  kind 
described,  issued  between  December  1,  1908, 
and  February  1,  1909,  to  the  amount  (in- 
cluding interest)  of  $1,642.24,  and  asked  for 
orders  in  exchange  therefor.  He  asked  for 
two  orders, — one  for  $1,500,  and  one  for 
$142.24.  After  some  discussion  these  were 
issued  to  him  by  the  selectmen,  and  he  sur- 
rendered the  receipts.  The  larger  of  these 
orders  Mclntyre  deposited  in  the  defendant 
bank  in  his  check  account,  and  soon  after 
checked  out  most  of  it.  The  other  he  holds. 
These  receipts  did  not  appear  on  the  books 
as  an  outstanding  liability,  and  it  did  not 
appear  before  the  master  that  the  town 
ever  received  the  money  on  them.  Mcln- 
tyre was  one  of  the  auditors  and  assisted 
in  the  audit  of  the  town  books  in  February, 
1909,  and  at  that  time  the  books  showed  a 
substantial  balance  on  hand  in  all  depart- 
ments. He  said  nothing  about  his  receipt^ 
though  it  is  not  found  that  he  intentionally 
concealed  the  fact  that  he  had  them.  He 
had  let  Roscoe  have  money  for  his  own  use, 
taking  his  personal  note  therefor,  and  held 
one  such  note  when  Roscoe  died.  The  select- 
men knew  nothing  about  this  method  of 
raising  funds. 

It  is  apparent  that  these  orders  differ 
from  those  hereinbefore  discussed  in  a  vital 
particular:  They  do  not  represent  money 
which  it  is  found  went  to  the  town's  use. 
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So,  if  these  are  to  be  held  valid  when  issued, 
it  must  be  on  the  ground  that  a  town  treas- 
urer has  ex  officio  authority  to  borrow 
money  for  the  town,  in  which  case  it  would 
make  no  difference  whether  the  town  ac- 
tually received  the  money  or  not;  or  on  the 
ground  that  the  action  of  the  selectmen  in 
issuing  orders  to  take  up  the  receipts  bound 
the   town  by  way  of  ratification. 

That  a  town  treasurer  has  no  authority 
by  virtue  of  his  office  merely  to  borrow 
money  for  the  use  of  the  town  seems  clear 
enough.  His  duty  is  to  receive  and  keep  the 
money  of  the  town  (Middlebury  v.  Rood,  7 
Vt.  125)  and  pay  it  out  on  proper  orders,  or 
otherwise  account  for  the  same.  Certain 
special  duties  are  put  upon  him  by  statute, 
but  his  fiscal  duties  are  limited  as  stated. 
The  selectmen,  however,  are  officers  of  more 
general  authority.  They  are  commonly 
spoken  of  as  the  ''fathers  of  the  town/'  and 
by  express  enactment  have  general  super- 
vision of  the  affairs  of  the  town,  and  are 
to  cause  duties  required  of  the  town,  not 
committed  to  any  particular  officer,  to  be 
duly  performed  and  executed.  Pub.  Stat. 
3467.  See  Middlebury  v.  Hood,  supra.  They 
are  especially  the  financial  agents  of  the 
town.  Thayer  v.  Lyman,  35  Vt.  646;  Bum- 
ham  V.  Strafford,  53  Vt.  610.  They  are  to 
audit  and  in  their  discretion  allow  claims 
against  the  town  for  money  paid  or  serv- 
ices performed,  and  draw  orders  therefor. 
Pub.  Stat.  3471.  They  mj^y  submit  dis- 
puted claims  to  arbitration,  and  the  award 
will  bind  the  town.  Dix  v.  Dummerston,  19 
Vt.  262;  Hollister  v.  Pawlet,  43  Vt.  425. 
They  may,  in  certain  cases,  employ  counsel 
(Burton  v.  Norwich,  34  Vt.  345),  settle  cases 
in  which  the  town  is  interested  (Cabot  v. 
Britt,  36  Vt.  349),  and  control  by  contract 
an  invalid  tax  bill  (Miles  v.  Albany,  59  Vt. 
79,  7  Atl.  601).  Their  authority  approxi- 
mates that  of  general  agents. 

It  was  said  by  dJhief  Judge  Poland,  in 
Cabot  V.  Britt,  that  "selectmen  cannot  be 
said  to  be,  in  a  strict  legal  sense,  general 
agents  of  towns,  because  specific  subjects 
and  duties,  committed  by  law  to  other  offi- 
cers, do  not  belong  to  them.  Nor  are  we 
prepared  to  say  that  in  other  respects  they 
are  general  agents  of  towns  to  such  an  ex- 
tent as  to  be  authorized  to  exercise  all  the 
corporate  authority  of  the  town,  and  by 
their  action  bind  the  town  in  all  cases  where 
the  town  itself  could  by  a  corporate  vote. 
But,  in  all  matters  pertaining  to  the  ordi- 
nary and  usual  corporate  interest,  we  think 
it  was  intended  by  the  statute  to  clothe 
selectmen  with  authority  to  act  without 
calling  a  town  meeting  to  act  upon  it."  It 
follows,  we  think,  that  the  selectmen  are 
authorized  by  law  to  borrow  money,  from 
time  to  time,  as  the  necessities  of  the  town 
46  L.R.A.(N.S.) 


require.  No  one  denies  that  they  have  au- 
thority to  continue  to  draw  orders  for  the 
payment  of  town  debts,  and  thereby  make 
the  town  liable  on  such  orders,  though  to 
their  knowledge  the  treasury  is  empty. 
Such  orders,  on  due  presentment,  would  bear 
interost  at  the  legal  rate.  It  would  be  a 
misfortune  if  they  should  be  held  to  be  un- 
authorized to  borrow  money  to  pay  current 
bills  and  issue  the  order  to  the  lender, 
instead  of  the  creditor,  and  thereby  secure 
to  the  town  the  lower  rate  of  interest  which 
can  always  be  obtained.  It  is  a  matter  of 
common  knowledge  that  towns  are  usually 
out  of  funds  between  spring  and  fall.  Dur- 
ing this  time  the  usual  bills  for  roads, 
schools,  and  the  poor  must  be  met.  It  is 
altogether  reasonable  and  quite  consistent 
for  this  court  to  hold  that  the  selectmen 
may  pledge  the  credit  of  the  town  for  money 
borrowed  to  meet  its  current  bills,  without 
a  vote  of  the  town  on  the  subject. 

If  they  could  borrow  money  for  the  town, 
the  selectmen  could  authorize  the  treasurer 
to  do  so  in  their  stead,  or  ratify  his  acts 
in  that  behalf.  For  the  rule  is  that  ratifi- 
cation may  be  by  the  principal  or  his  au- 
thorized agent.  1  Dill.  Mun.  Corp.  2d  ed. 
§  387;  Clarke  v.  Lyon  County,  8  Nev.  188; 
People  V.  Swift,  31  Cal.  28.  This  is  shown 
by  our  own  cases.  In  Langdon  v.  Castleton, 
30  Vt.  285,  the  plaintiff  continued  to  serve 
the  defendant  as  attorney  after  his  office  of 
town  agent  expired,  without  an  express  con- 
tract with  th€  town  or  the  new  agent.  It 
was  held  that  he  could  recover  for  his  serv- 
ices, for  the  agent  must  have  known  about 
the  matter  and  it  was  taken  that  he  as- 
sented. 

Topsham  v.  Rogers,  42  Vt.  189,  arose  under 
a  statute  which  made  it  unlawful  for  liquor 
agents  to  purchase  liquors  for  their  agencies, 
and  imposed  that  duty  upon  the  selectmen. 
Not  regarding  this  provision,  and  in  spite  of 
a  contract  to  like  effect,  the  defendant 
bought  liquors  for  his  agency,  used  the  town 
funds  to  pay  for  them,  sold  them  in  viola- 
tion of  law,  and  refused  to  accoimt  for  the 
proceeds.  It  was  held  that  these  acts  were 
unwarranted,  and  that  the  town  might  re- 
pudiate them,  but  that  the  selectmen  might 
have  made  the  defendant  their  special  agent 
to  buy  the  liquors  for  the  town,  and  had  an 
undoubted  right  to  adopt  and  ratify  the 
transaction  after  the  acts  were  done.  See 
also  Mt.  Holly  v.  Buswell,  45  Vt.  354;  Hett 
V.  Portsmouth,  73  N.  H.  334,  61  Atl.  596. 

These  receipts  might  or  might  not  have 
been  valid  against  the  town.  There  was  no 
fraud  perpetrated  on  the  selectmen,  and 
they  chose  to  treat  them  as  valid.  Exer- 
cising that  discretion  which  the  statute 
vests  in  them,  they  allowed  the  claims  made 
by  Melntyre  for  the  money  represented  by 
59* 
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the  receipts.  "If  the  right  surrendered," 
said  this  court  in  Gregg  v.  Weathersfield, 
56  Vt.  385,  "is  of  doubtful  validity,  or  in- 
deed of  no  validity  at  all,  its  surrender  may 
be  a  valuable  consideration  for  a  promise." 
What  the  result  would  be  had  the  Mclntyre 
receipts  been  of  acknowledged  invalidity  and 
his  claim  wholly  invalid,  we  need  not  say. 
It  did  not  appear  before  the  master  that 
the  money  went  to  the  use  of  the  town; 
but  it  does  not  appear,  nor  can  we  assume, 
that  it  did  not  appear  to  the  satisfaction  of 
the  selectmen  that  the  town  had  the  bene- 
fit of  the  loans.  In  the  circumstances,  the 
claim  was  within  their  jurisdiction  to  allow 
or  disallow. 

3.  In  equity  the  orders  which  Roscoe  had 
laid  aside  to  be  sent  to  the  bank  belong  to 
the  bank.  Equity  regards  that  as  done 
which  ought  to  be  done,  and  so  what  is 
agreed  to  be  done.  Beardsley  v.  Knight,  10 
Vt.  185,  33  Am.  Dec.  193.  When  Roscoe 
drew  his  checks  for  these  orders  and  laid 
them  aside  to  be  forwarded  to  the  bank 
pursuant  to  the  arrangement,  he  held  them 
as  a  quasi  trustee  for  the  bank,  and,  when 
the  bank  paid  the  checks,  it  became  entitled 
to  the  orders.  But  it  does  not  here  appear 
that  these  orders  ever  passed  into  the  con- 
trol of  the  town.  Roscoe's  representative 
is  not  a  party  here,  and  it  only  appears 
that  these  orders  were  found  among  his 
papers.  They  are  not  necessary  to  a  recov- 
ery of  the  amount  paid  by  the  bank;  and, 
it  not  appearing  that  the  town  is  in  a  posi- 
tion to  make  delivery  of  them,  no  decree 
regarding  them  should  be  made.  Angus  v. 
Robinson,  62  Vt.  60,  19  Atl.  993. 

Decree  reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  bill,  with  costs. 
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CHRISTIAN  KLING,  Admr.,  etc.,  of  David 
Kling,  Deceased,  Appt., 

V. 

RAFFAELE  TORELIX). 

(—  Conn.  — ,  87  Atl.  987.) 

Abatement  —  amendment  of  cause  of 
action  for  injury  to  one  for  death  — 
effect. 

1.  Where,  by  statute,  a  right  of  action  for 


personal  injuries  survives  the  death  of  the 
person  injured,  and  the  right  of  action  for 
death  is  not  an  independent  one  in  favor 
of  survivors,  but  is  a  survival  of  a  right 
belonging  to  the  deceased,  an  amendment 
by  an  administrator  after  the  death  of  the 
person  injured,  of  an  action  broucrht  by 
him  before  his  death,  claiming  additional 
damages  for  the  death,  does  not  constitute 
an  abandonment  of  the  original  cause  of 
action  for  one  not  originating  until  after 
the  action  was  begun,  so  as  to  preclude  a 
recovery  in  such  action. 

Death  —  Intentional  injury  —  right  of 
recovery. 

2.  Under  an  amendment  of  a  statute  per- 
mitting recovery  for  death  caused  by  negli- 
gence by  omitting  the  reference  to  negli- 
gence, and  permitting  a  recovery  in  all 
actions  surviving  to  an  administrator  for 
injuries  resulting  in  death,  a  recovery 
can  be  had  for  death  resulting  from  injuries 
intentionally  inflicted,  although  the  statute 
provides  that  the  action  must  be  brought 
within  one  year  "from  the  neglect  com- 
plained of." 

(July  26,  1913.) 

APPEAL  by  plaintifT  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
wilful  Icilling  of  plaintiff's  intestate.  Re- 
versed. 


Statement  by  Prentice,  Ch.  J.: 
David  Kling,  the  present  plaintiff's  intes- 
tate, brought  this  action  in  his  lifetime, 
claiming  damages  for  an  alleged  malicious 
and  wilful  assault,  resulting  in  severe  in- 
juries and  a  fractured  skull,  endangering 
life.  Following  his  death,  which  occurred 
two  days  later,  the  present  plaintiff,  as  the 
administrator  upon  his  estate,  entered  to 
prosecute  the  action,  and  thereafter  filed  a 
substituted  complaint.  This  complaint  re- 
peated the  same  allegation  of  an  assault 
upon  the  original  plaintiff,  causing  a  frac- 
ture of  his  skull,  and  added  that  as  a  con- 
sequence thereof  he  died.  Upon  the  trial 
evidence  was  offered  by  the  plaintiff  tend- 
ing to  show  the  commission  of  a  wilful 
assault  as  alleged,  and  the  death  of  the 
plaintiff's  intestate  three  days  later  as  its 
proximate  result.  Upon  the  defendant's 
motion  a  verdict  was  directed  in  his  favor. 


Note.  —  Right  to  recover  for  intentional 
Icilling  of  person. 

As  to  justifiable  killing  as  a  defense  in 
an  action  for  death  intentionally  inflicted, 
see  note  to  Suell  v.  Derricott,  23  L.R.A. 
(N.S.)    996. 

As    to    judgment    in    criminal    action    as 
bar  to  civil  action,  see  note  in  31   L.R.A. 
(N.S.)    671. 
46  L.R.A.(N.S.) 


At  common  law,  in  conformance  with 
the  maxim.  Actio  personiUis  moritur  cum 
persona,  no  action  would  lie  for  damages 
caused  by  the  death  of  a  human  being  by 
the  wrongful  or  negligent  act  of  another. 
This  view  was  general  except  in  a  few 
jurisdictions  where  the  exception  was  made 
that  wliere  the  death  of  a  wife  or  child, 
caused  by  a  wrongful  act,  was  not  instan- 
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Messrs.  Charles  J.  Martin  and  'William 
T.  Mi^or,  for  appellant: 

The  statute  indirectly  creates  a  cause 
of  action  for  death. 

Murphy  v.  New  York  A  N.  H.  R.  Co.  29 
Ck>nn.  496,  30  Conn.  184;  Goodsell  y.  Hart- 
ford &  N.  H.  R.  Co.  33  Conn.  451;  Broughel 
V.  Southern  New  England  Teleph.  Co.  72 
Conn.  617,  49  L.RA.  404,  45  Atl.  435; 
Budd  V.  Meriden  Electric  R.  Co.  69  Conn. 
283,  37  Atl.  683,  3  Am.  Neg.  Rep.  335. 

The  statute  has  been  construed  to  be 
remedial. 

Lamphear  y.  Buckingham,  33  Conn.  247; 
Broughel  v.  Southern  New  England  Teleph. 
Co.  72  Conn.  617,  49  L.R.A.  404,  45  Atl.  435. 

Judgment  may  be  rendered  for  the  relief 
demanded  upon  any  right  of  action  which 


the  facts  alleged  in  the  complaint  are  suffi- 
cient in  law  to  support. 

Cole  y.  Jerman,  77  Conn.  375,  59  Atl.  425; 
Morehouse  y.  Throckmorton,  72  Conn:  449, 
44  Atl.  747. 

The  filing  of  a  substituted  complaint,  by; 
the  administrator  of  David  Kling,  deceased, 
did  not  change  the  nature  of  the  case. 

Craft  Refrigerating  Mach.  Co.  y.  Quinn- 
ipiac  Brewing  Co.  63  Conn.  551,  25  L.RA.. 
856,  29  Atl.  76;  Broughel  v.  Southern  New 
England  Teleph.  Co.,  supra. 

The  gist  of  the  action  is  that  the  stat- 
ute of  our  state,  instead  of  in  terms  creat- 
ing a  new  right  of  action,  provides  that  the 
right  of  action  of  the  party  injured  shall 
survive,  and  thus  indirectly  accomplishes 
the  same  result  as  do  those  statutes  which 


taneous,  the  husband  or  father  could  re- 
cover for  the  loss  of  services  and  for  med- 
ical and  other  expenses  up  to  the  time  of 
death  without  the  aid  of  any  statute  (see 
13  Cyc.  310).  This  general  denial  of  a 
right  of  action  at  common  law  led  to  the 
enactment  of  statutes  giving  a  right  of 
recovery  in  such  cases  in  prtu^ically  every 
jurisdiction.  The  first  oi  these  statutes 
(9  and  10  Vict.  chap.  93)  was  enacted  in 
1846,  and  is  commonly  known  as  Lord 
Campbeirs  act,  and  with  various  minor 
variations  is  now  embodied  in  the  law  of 
practically  all  the  states  of  the  union. 
These  statutes  are  of  two  kinds;  namely, 
those  generally  known  as  survival  stat- 
utes, and  in  which  the  right  of  action  was 
that  which  the  deceased  would  have  had 
had  be  lived,  and  those  creating  a  new 
cause  of  action  independent  of  any  right 
of  action  which  the  deceased  might  have 
had.  In  some  jurisdictions,  however,  the 
statutes  embrace  both  of  these  classes.  (See 
generally,  8  Am.  &  Eng.  Enc.  Law,  858 
et  seq.) 

But  few  decisions  seem  to  have  passed 
directly  upon  the  question  whether  or  not 
such  statutes  give  a  risht  of  action  for 
an  intentional  killing,  but  most  of  the 
statutes  are  undoubtedly  sufficiently  broad 
to  embrace  such  cases. 

Thus,  imder  statutes  giving  a  right  of 
action  for  death  caused  by  wrongful  act  or 
negligence,  etc.,  of  such  character  as  would, 
if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action,  it  has 
been  held  that  recovery  for  death  inten- 
tionally inflicted  may  be  had  provided  the 
killing  was  not  justifiable.  Morgan  v. 
Bamhill,  55  C.  C.  A.  1,  118  Fed.  24;  How- 
ard  V.  Hunter,  126  Ky.  685,  104  S.  W.  723; 
Randolph  y.  Snyder,  139  Ky.  159,  129  S. 
\.  562  (dictum);  Tucker  v.  State,  89  Md. 
47 J,  46  L.R.A.  181,  43  Atl.  778.  44  Atl. 
1004;  White  v.  Maxcy,  64  Mo.  552;  Nichols 
V.  Winfrey,  79  Mo.  544,  on  subsequent  ap- 

£eal,  90  Mo.  403,  2  S.  W.  305;  Vawter  y. 
[ultz,  112  Mo.  633,  20  S.  W.  689;  Bese- 
necker  v.  Sale,  8  Mo.  App.  212;  Kain  y. 
I/arkin,  56  Hun,  79,  9  N.  Y.  Supp.  89; 
Darling  v.  Williams,  35  Ohio  St.  58;  Wilson 
46  L.R.A.(N.S.) 


V.  Brovm,  —  Tex.  Civ.  App.  — ,  164  S.  W, 
322.  In  Howard  v.  Hunter,  126  Ky.  685, 
104  S.  W.  723,  supra,  the  court,  in  discuss- 
ing tiie  scope  to  be  given  the  term  "wrong- 
ful act,"  said:  "The  words  *negligence' 
and  'wrongful  act'  are  sufficiently  broad  to 
embrace  every  degree  of  tort  that  can  be 
committed  against  the  person.  .  .  . 
As  the  word  'negligence'  has  a  limited 
meaning,  the  words  'wrongful  act'  were 
used  to  embrace  every  injury  that  might 
be  committed  against  the  person,  whether 
negligently  done  or  not.  A  wrongful  act 
may  or  may  not  be  negligent,  depending  on 
how  it  is  committed  and  the  relation  be- 
tween the  parties.  Many  wrongful  acts  are 
committed  in  which  there  is  no  element 
of  negligence, — no  breach  of  duty  is  com- 
mitted. A  wrongful  act  may  be  criminal, 
wilful,  wanton,  or  reckless.  In  short,  every 
injury  inflicted  upon  tne  person  without 
legal  right  or  excuse  is  a  wrongful  act  with- 
out reference  to  the  relation  existing  be- 
tween the  perpetrator  and  his  victim. 
Clearly  the  death  of  a  person  caused  by 
the  careless,  wanton,  or  malicious  use  of 
firearms  is  a  wrongful  act.  .  .  .  Any 
act  that  is  wanton  or  malicious  is  neces- 
sarily wrongful,  and  whenever  death  is 
caused  by  a  wrongful  act,  however  it  may 
be  committed,  or  whatever  the  means  or 
instrument  used  in  its  commission  may  be, 
a  cause  of  action  survives  to  the  personal 
representative.  Any  other  interpretation 
would  seriously  impair,  if  not  destroy,  the 
meaning  of  the  words  'wrongful  act,'  found 
in  the  Constitution,  and  inserted  for  the 
purpose  of  allowing  a  cause  of  action  for 
the  death  of  any  person,  caused  by  such 
act." 

And  a  right  of  action  for  the  intentional, 
unjustifiable  killing  of  a  person  existed  in 
Texas  under  the  act  of  February  2,  1860, 
which  gave  a  right  of  action  for  compen- 
satory damages  in  case  of  death  caused  by 
wrongful  act,  etc.,  for  the  benefit  of  the 
surviving  husband,  wife,  child,  or  parent 
of  the  person  killed,  and  the  ciunulative 
provision  of  the  Constitution  of  1869  (§ 
30)  to  the  effect  that  every  person  or  cor- 
poration    that     may     commit    a    homicide 
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in    express   terms   create   a   new   cause   of 
action. 

Tiffany,  Death  by  Wrongful  Act,  2d  ed.  p. 
32,  §25;  Broughel  v.  Southern  New  Eng- 
land Teleph.  Co.  supra;  Boston,  C.  &  M.  R. 
Co.  V.  State,  32  N.  H.  215;  Soule  v.  New 
York  &  N.  H.  R.  Co.  24  Conn.  575 ;  Budd  v. 
Meriden  Electric  R.  Co.  69  Conn.  272,  37 
Atl.  683,  3  Am.  Neg.  Rep.  335;  Goodsell  v. 


Hartford  &  N.  H.  R.  Co.  33  Conn.  51;  Mc- 
Elligott  V.  Randolph,  61  Conn.  157,  29  Am. 
St.  Rep.  181,  22  Atl.  1094;  Conners  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  71  Iowa,  490,  66 
Am.  Rep.  814,  32  N.  W.  465. 

The  death  does  not  form  an  essential 
part  of  the  cause  of  action,  but  is  only  aa 
element  in  ascertaining  the  damages  aris- 
ing therefrom. 


through  wilful  act  or  omission  shall  be  re- 
sponsible in  exemplary  damages,  etc.  March 
T.  Walker,  48  Tex.  372. 

And  a  statute  providing  that  an  action 
for  actual  damages  on  account  of  injuries 
causing  the  death  of  any  person  may  be 
brought  where  the  death  was  caused  by  the 
"wrongful  act,'*  etc.,  of  another,  although 
the  killing  might  have  amounted  to  a 
felony,  and  without  regard  to  any  criminal 
proceedings,  was  held,   in   Croft  ▼.   Smith, 

—  Tex.  Civ.  App.  — ,  51  S.  W.  1089,  to 
give  a  right  of  action  for  damages  result- 
ing from  the  intentional  and  unjustifiable 
killing  of  a  person,  against  the  person  do- 
ing the   killing. 

So,  under  a  statute  providing  for  repara- 
tion for  killing  by  "careless  or  wanton  or 
malicious  use  of  firearms  or  other  deadly 
weapons,  not  in  self-defense,"  recovery  may 
be  had  for  an  intentional  killing  done  with 
firearms,  and  not  in  self-defense.  Becker 
V.  Crow,  7  Bush,  198;  Spring  v.  Glenn,  12 
Bush,  172.  And  see  Young  v.  Young,  141 
Ky.  76,   332   S.   W.   155. 

And  in  McClurj?  v.  Igleheart,  17  Ky.  L. 
Rep.  913,  33  S.  W.  80,  it  was  held  tliat  a 
statute  allowing  recovery  for  a  killing 
done  "wantonly  and  maliciously"  embraced 
every  wrongful  and  intentional  killing. 

And  in  the  following  cases  it  was  held, 
without  indicating  the  nature  of  the  stat- 
ute under  which  the  action  was  brought, 
that  recovery  could  be  had  for  an  inten- 
tional unjustifiable  killing:  Weekes  v. 
Cottingham,  58  Ga.  559;  McKinney  v.  Car- 
mack,  119  Ga.  467,  46  S.  E.  719;  Forbes 
y.  Snyder,  94  111.  374;  Head  v.  Martin,  85 
Ky.  480,  3  S.  W.  622;  Brinkmann  v.  Got- 
tenstroeter,  160  Mo.  App.  696,  140  S.  W. 
1194,  adopting  opinion  as  reported  in  153 
Mo.  App.  351,  134  S.  W.  584;  Marks  v. 
Borum,  1  Baxt.  87,  25  Am.  Rep.  764;  Wal- 
lace V.  Stevens,  74  Tex.  559,  12  S.  W.  283, 
on  subsequent  appeal  10  Tex.  Civ.  App.  44, 
30  S.  W.  1099;  Gray  v.  Phillips,  54  Tex. 
Civ.  App.  148,  117  S.  W.  870. 

And  in  the  following  cases  it  seems  to 
have  been  assumed  that  an  action  may  be 
maintained  under  a  statute  giving  a  right 
of  action  for  death  by  wilful  or  wrongful 
act  where  the  intestate  could  have  main- 
tained an  action  for  the  act  causing  death 
if  death  had  not  ensued,  for  having  inten- 
tionally killed  a  person,  provided  the  kill- 
ing was  not  justinable:     Lawrence  v.  Seay, 

—  Ala.  — ,  60  So.  937;  Suell  v.  Derricott, 
161  Ala.  259,  23  L.R.A.(N.S.)  996,  49  So. 
895,  18  Ann.  Cas.  636;  Richards  v.  Burgin, 
169  Ala.  282,  49  So.  294,  17  Ann.  Cas.  898; 
Cobb  V.  Owen,  150  Ala.  410,  43  So.  826; 
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Rutherford  v.  Foster,  60  C.  C.  A.  129,  125 
Fed.  187,  construing  an  Arkansas  statute: 
Baker  v.  Bailey.  16  Barb.  54.  And  in  the 
following  cases  wherein  the  statutes  under 
consideration  were  not  disclosed  in  the  re- 
ports of  the  respective  cases,  the  courts 
seemingly  have  proceeded  upon  a  similar 
assumption:  Brooks  v.  Haslam,  65  Cal. 
421,  4  Pac.  399;  Foster  v.  Shepherd.  25S 
111.  164,  46  L.R.A.(N.S.)  167.  101  N.  E. 
411;  Cleveland,  C.  C.  &  St.  L.  R.  Ca  v. 
Starks,  174  Ind.  345,  92  N.  E.  54;  Pierce 
v.  My  rick,  12  N.  C.  (1  Dev.  L.)  345;  Gar- 
cia  v.  Sanders,  90  Tex.  103,  37  S.  W.  314. 

But  under  a  statute  allowing  recoverr 
for  death  of  one,  caused  by  "wilful  neglect** 
of  another,  no  recovery  can  be  had  where 
the  killing  was  intentional.  Spring  v.  Glenn. 
12  Bush,  172;  Morgan  v.  Thompson,  82 
Ky.  383.  In  Spring  v.  Glenn,  supra,  the 
court  said:  "While  wilful  negligence  mav 
be  quasi  criminal,  and  such  a  high  degree 
of  neglect  as  is  equivalent  to  an  intentional 
wrong,  still  it  can  scarcely  be  said  that 
when  one  commits  a  wrong  intentionally, 
and  to  accomplish  a  certain  purpose,  be  is 
GTuilty  of  wilful  neglect;  nor  can  it  be 
supposed  that  the  legislature  had  this  class 
of  wrongs  in  view  when  enacting  the  stat- 
ute authorizing  the  personal  representa- 
tive to  sue  when  his  intestate's  death  was 
the  result  of  the  wilful  negligence  of  an- 
other. The  element  of  negligence  must 
enter  into  the  act  of  killing  in  order  to 
create  a  cause  of  action  under  the  stat- 
ute." 

Under  statutes  which  are  broad  enough 
to  allow  recovery  for  an  intentional  kill- 
ing, the  action  must  be  brought  by  a  party 
designated  in  the  statute  as  one  for  whose 
benefit  recovery  is  allowed.  Morgan  v. 
Thompson,  supra,  holding  that  an  action 
for  intentional  killing  could  not  be  main- 
tained by  the  administrator  of  the  de- 
ceased where  the  statute  gives  the  right 
of  action  to  the  widow  and  minor  children 
of  the  person  killed. 

And  under  those  statutes  which  give  a 
right  of  action  in  cases  where  the  wrongful 
act  was  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to 
maintain  an  action,  an  action  cannot  be 
maintained  unless  decedent  could  have 
maintained  an  action  for  damages  for  his 
injurv  had  he  survived.  Wilson  v.  Brown. 
—  Tex.  Civ.  App.  — ,  154  S.  W.  322,  hold- 
ing that  no  action  could  be  maintaineil 
under  the  statute,  where  the  deceased 
could  not  have  sued  had  she  survived,  br- 
cause  she  was  the  wife  of  the  defendant. 

G.  J.  C. 
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Jackson  v.  Watson  ,[1900]  2  K.  B.  193,  i 
16  Ann.  Cas.  492;  Frost  v.  Aylesbury  Dairy 
Co.  [1906]  1  K.  B.  e08,  74  L.  J.  K.  N.  S. 
386,  21  Times  L.  R.  300,  53  Week.  Rep.  354, 
92  L.  T.  N.  S.  627;  Cregin  v.  Brooklyn 
Crosstown  R.  Co.  76  N.  Y.  192,  31  Am.  Rep. 
459. 

Mr.  Philip  Pond,  for  appellee: 

If  there  is  such  right  of  action,  it  is  the 
creature  of  statute. 

Connecticut  Mut.  L.  Ins.  Co.  v.  New  York 
Sl  N.  H.  R.  Co.  26  Conn.  265,  65  Am.  Dec. 
671;  Gregory  v.  Brooks,  35  Conn.  446,  95 
Am.  Dec.  278;  Broughel  v.  Southern  New 
England  Teleph.  Co.  72  Conn.  620,  49  L.R.A. 
404,  45  Atl.  435;  Mobile  L.  Ins.  Co.  v. 
Brame,  95  U.  S.  756,  24  L.  ed.  582;  Tiflfany, 
Death  by  Wrongful  Act,  2d  ed.  §§1,  11; 
Thornton,  Federal  Employers'  Liability,  2d 
ed.  §99,  p.  165. 

Ordinary  meaning  of  the  word  "neglect" 
is  an  omission  from  carelessness  to  do 
something  that  can  be  done  and  that  ought 
to  be  done. 

Watson  y.  Hall,  46  Conn.  207. 

Prentice,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  record  does  not  disclose  the  reasons 
assigned  by  the  court  for  its  direction  of  a 
defendant's  verdict.  Examination  of  the 
transcript  of  testimony  clearly  indicates 
that  the  reason  was  not  found  in  the  in- 
sufficiency of  the  proof  of  the  alleged  as- 
sault, and  of  the  intestate's  death  as  a  con- 
sequence thereof.  Presumably  the  reason 
was  that  which  defendant's  counsel  insists 
was  sufficient;  to  wit,  that  as  the  proof  was 
of  injuries  resulting  in  death,  intentionally 
inflicted,  there  could  be  no  recovery  under 
the  substituted  complaint.  Possibly  it  was 
for  the  reason  that  the  substituted  com- 
plaint set  up  an  independent  cause  of  ac- 
tion, founded  upon  the  death  of  the  intes- 
tate, which  was  unrelated  to  that  contained 
in  the  original  complaint,  and  which  there- 
fore did  not  accrue  until  death  had  occurred, 
which  death,  the  evidence  showed,  was  sub- 
sequent to  the  commencement  of  the  action. 

The  first  of  these  reasons,  to  be  adequate, 
involves  the  maintenance  of  two  proposi- 
tions, to  wit:  (1)  That  under  the  substi- 
tuted complaint  there  could  be  no  recovery 
except  for  the  death  of  the  intestate;  and 
(2)  that  there  can  be  no  recovery  in  this 
state  for  death  intentionally  caused. 

The  maintenance  of  the  first  of  these 
propositions  is  an  essential  preliminary  to 
the  second.  Upon  the  assumption  that  the 
alleged  assault  was  made  as  claimed,  and 
that  David  Kling  survived  it  for  three  days 
before  death  intervened,  he,  while  living, 
had  a  right  of  action  for  substantial  dam- 
ages. That  right  of  action,  by  force  of  the 
46  L.R.A.(N.S.) 


statute,  survived  to  the  plaintiff  adminis- 
trator. Pub.  Act  1903,  chap.  193,  p.  149. 
Before  his  death,  suit  to  enforce  this  right 
of  recovery  in  him,  being  the  present  ac- 
tion, was  begun.  The  plaintiff  was  entitled 
to  enter,  as  he  did,  to  prosecute  it  to  a 
judgment,  which  should  be  compensatory 
for  all  that  the  intestate,  while  living,  suf- 
fered as  the  consequence  of  the  injuries  in- 
flicted. Soule  V.  New  York  &  N.  H.  R.  Co. 
24  Conn.  575,  577;  Goodsell  v.  Hartford 
k  N.  H.  R.  Co.  33  Conn.  51,  55.  Unless  the 
amendment  of  the  complaint  operated  to 
withdraw  this  right  of  action  from  the  con- 
sideration of  the  jury,  and  to  preclude  re- 
covery for  the  consequences  of  the  assault, 
which  antedated  the  death  which  ensued,  the 
direction  of  a  verdict  for  the  defendant  was 
manifestly  unwarranted. 

The  original  and  amended  complaints 
differ  from  each  other  in  only  one  particu- 
lar of  possible  significance.  That  arises 
from  the  added  allegation  that  death  had 
resulted  from  the  injuries  inflicted  by  the 
defendant.  The  former  averred  that  these 
injuries  were  so  severe  that  the  plaintiff 
was  in  danger  of  death  therefrom;  the  lat- 
ter, that  death  had  resulted.  What  did 
this  change  in  allegation  signify  in  the 
matter  of  the  plaintifl^s  right  of  recovery 
upon  the 'Complaint  as  it  finally  stood? 

Under  Lord  Campbell's  act,  9  and  10  Vic- 
toria, and  those  statutes  in  this  country 
which  have  followed  its  general  lines,  a 
right  of  action  is  given  where  death  results 
from  injuries,  which  is  entirely  independent 
of  and  unrelated  to  any  which  the  deceased 
might  have  had  in  life.  It  is  not  a  continu- 
ation of  or  incidental  to  any  right  of  action 
existing  in  favor  of  anybody  prior  to  the 
death,  and  attaches  itself  to  no  such  right. 
It  is  a  new  thing,  which  springs  into  exist- 
ence upon  the  death.  It  is  independent  of 
every  other  right  of  action,  and  different  in 
its  theory,  quality,  and  object  from  every 
other.  It  does  not  rest  upon  the  basis  of 
an  injury  suffered  by  the  deceased's  estate; 
its  foundation  is  the  loss  sustained  bv  cer- 
tain  persons  designated  as  beneficiaries  of 
the  recovery.  American  R.  Co.  v.  Didrickscn, 
227  U.  S.  145,  149,  57  L.  ed.  456,  457.  33  Sup. 
Ct.  Rep.  224;  Michigan  C.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  70,  57  L.  ed.  417,  421,  33 
Sup.  Ct.  Rep.  192;  Gulf,  C.  &  S.  F.  It.  Co.  v. 
McGinnis,  228  U.  S.  173,  175,  57  L.  ed.  785, 
786,  33  Sup.  Ct.  Rep.  426.  "A  totally  new  ac- 
tion is  given  against  the  persons  who  would 
have  been  responsible  to  the  deceased  if  the 
deceased  had  lived;  an  action  which 
.  .  .  is  new  in  its  species,  new  in  its 
quality,  new  in  its  principle,  in  every  way 
new."  Seward  v.  Vera  Cruz,  L.  R.  10  App. 
Cas.  59;  Blake  v.  Midland  R.  Co.  18  Q.  B.  93, 
109.  In  Michigan  C.  R.  Co.  v.  Vroeland,  227 
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U.  S.  59,  68,  57  L.  ed.  417,  420,  33  Sup.  Ct. 
Rep.  192,  the  court,  speaking  of  the  Fed- 
eral employer's  liability  act  of  IDOS  (act 
April  22,  1908,  chap.  149,  35  Stat,  at  L.  65, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1322),  simi- 
lar in  its  provisions  upon  the  subject  now  un- 
der discussion  to  those  of  Lord  Campbell's 
act,  said  that  the  right  of  action  which  it 
created  was  independent  of  any  which  the 
decedent  had,  proceeded  on  altogether  diflfer- 
ent  principles,  and  permitted  the  inclusion 
in  the  judgment  of  no  damages  which  the 
decedent  might  have  recovered,  if  he  had 
survived.  In  the  jurisdictions  where  these 
statutes  exist  it  would  necessarily  follow 
that  the  substitution  of  a  complaint  counting 
upon  the  death  for  one  averring  sufferings 
during  life  only  would  be  the  desertion  of 
one  cause  of  action  for  a  radically  different 
one,  and  the  presentation  of  a  right  of  ac- 
tion which  in  no  way  could  be  made  to  com- 
prehend, as  a  basis  of  recovery,  conse- 
quences to  the  deceased  during  his  lifetime. 
The  situation  is  very  different  in  this 
state.  The  right  of  recovery  for  the  death 
which  our  statute  gives  is  not  one  which  is 
independent  of  or  unrelated  to  the  right  of 
action  which  was  in  the  deceased  at  his 
death.  Our  statute  is  framed  upon  an  en- 
tirely different  theory,  and  effectuates  quite 
a  different  policy.  Goodsell  v.  Hartford  & 
N.  H.  R.  Co.  supra.  The  right  of  action 
which  the  executor  or  administrator  is  per- 
mitted to  pursue  is  not  one  which  springs 
from  the  death.  It  is  one  which  comes  to 
the  representative  by  survival.  The  right 
of  recovery  for  the  death  is  as  for  one  of 
the  consequences  of  the  wrong  inflicted 
upon  the  decedent.  The  amount  of  recov- 
ery is  determined  from  the  standpoint  of 
the  deceased,  and  not  from  that  of  the  stat- 
utory beneficiaries.  Its  measure,  within  the 
statutory  limitation,  is  the  value  of  life  to 
him  whose  life  has  been  cut  off.  Broughel 
V.  Southern  New  England  Teleph.  Co.  73 
Conn.  614,  620,  84  Am.  St.  Rep.  176,  48 
Atl.  751.  When  one,  as  the  result  of  in- 
juries inflicted,  suffers  during  life,  and 
death  later  results,  there  are  not  two  inde- 
pendent rights  of  action.  There  is  but  one 
liability,  and  that  is  for  all  the  consequences 
of  the  wrongful  act,  including  the  death, 
Broughel  v.  Southern  New  England  Teleph. 
Co.  73  Conn.  614,  617,  84  Am.  St.  Rep.  176, 
48  Atl.  751.  There  cannot  be  two  recoveries. 
Goodsell  V.  Hartford  &  N.  H.  R.  Co.,  supra; 
McElligott  V.  Randolph,  61  Conn.  157,  159, 
29  Am.  St.. Rep.  181,  22  Atl.  1094.  If  the 
injured  man  survives  to  recover,  he  recovers 
once  for  all;  if  he  dies  before  recovery, 
his  executor  or  administrator  stands  in  his 
place.  The  survival  statute  operates  to 
transfer  to  the  representative  the  right  of 
46  T.R.A.(N.S.) 


action  which  the  deceased  had  for  his  suf- 
ferings and  disability  during  life,  while 
the  death  enlarges  his  right  of  recovery  bv 
permitting  an  award  of  additional  damage» 
for  the  death  itself  as  one  of  the  harmful 
j  results  of  the  wrongful  act.  The  court  i#, 
by  the  statute,  as  it  was  not  by  the  com- 
mon law,  authorized  to  take  that  event  into 
consideration,  as  it  might  any  other  phy- 
sical development  consequent  upon  the  in- 
juries, whether  occurring  before  or  after 
action  brought.  The  new  event  is  not  re- 
garded as  one  which  creates  a  cause  of  ac- 
tion, but  one  which  has  a  bearing  upon 
the  award  of  damages.  Instantaneous  death 
may  of  itself  bring  into  existence  a  right 
of  action  which  is  confined,  in  the  matter  of 
recovery,  to  the  event  of  death.  Mur- 
phy V.  New  York  &  N.  H.  R.  Co.  30  Conn. 
184,  188.  But  if  the  death  is  not  instanta- 
neous, the  right  of  action  is  not  so  con- 
fined. It  reaches  back  to  the  antecedent 
harmful  results,  and  the  death  is,  by  force 
of  the  statute,  made  one  of  the  incidents,  in 
the  story  of  results,  which  is  material  in  a 
determination  of  the  amount  of  recovery  to 
which  the  representative  is  entitled.  Brough- 
el V.  Southern  New  England  Teleph.  Co. 
supra. 

Our  long-continued  practice  has  con 
formed  to  this  view.  Repeatedly  have  judg- 
ments been  rendered  where  there  was  a  sin- 
gle recovery  for  the  death  and  antecedent 
sufferings.  The  utterances  of  this  court 
from  early  days  have  uniformly  sanctioned 
this  procedure.  Soule  v.  New  York  &,  N.  H. 
R.  Co.  supra;  Murphy  v.  New  York  &  N.  H. 
R.  Co.  29  Conn.  496,  499.  The  language  of 
our  statute  comports  with  this  view,  and 
would  not  be  in  harmony  with  any  other. 
Pub.  Acts  of  1903,  chap.  193,  p.  49. 

A  complaint   which  avers  both   suffering 
during  the  life  of  the  decedent  and  his  re- 
sulting death  does  not  therefore  embody  in- 
harmonious or    inconsistent    allegations  of 
damage.     It   specifies  damages   which  flow 
from  a  common  source,  and  which  our  law 
regards  as  having  such  source.     In  a  given 
case  the  field  of  damages  recoverable  may 
include  both  sorts  of  damage,  or  only  one. 
A  complaint  which  avers  both  cannot  there- 
fore be  regarded  as  presenting  for  consid- 
eration only  the  damages  flowing  from  the 
death,  and  recovery  is  not  precluded  for  the 
damages  suffered  during  life.    In  such  case 
recovery  may  properly  be  had  for  both  or 
either  cause,  as' the  proof  may  justify.    Ac- 
cordingly in  the  present  case  it  was  com- 
petent for  the  plaintiff  to  recover  for  the 
intestate's  pain,    suffering,    and    disability 
during  his  period  of  life  following  the  As- 
sault, even  if  he  failed  to  recover  for  the 
death.     This   was  distinctly   recognized  in 
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the  earliest  of  our  cases:  Soule  y.  New  York 
Sl  N.  H.  R.  Co.  supra;  Murphy  v.  New  York 
A  N.  H.  R.  Co.  20  Conn.  496,  499. 

We  have  next  to  consider  whether  or  not 
he  was  entitled  to  recover  for  the  intestate's 
death;  it  having  been  caused,  as  the  evi- 
dence showed,  intentionally.  It  is  unneces- 
sary to  trace  the  development  of  our  stat- 
utes imposing  a  civil  liability  for  injuries 
to  the  person,  resulting  in  death.  A  partial 
outline  of  their  history  is  given  in  Brough- 
el  V.  Southern  New  England  Teleph.  Co. 
supra.  Prior  to  the  enactment  of  chap. 
193  of  the  Public  Acts  of  1903,  that  liability 
was,  and  always  had  been,  confined  to  in- 
juries occasioned  by  negligence.  The  statute 
then  in  force  provided  that  the  executor  or 
administrator  of  any  person  whose  death 
was  caused  by  negligence  might  recover  ot 
the  party  legally  in  fault  just  damages,  not 
exceeding  $5,000.  Gen.  Stat.  1902,  §1094. 
Chapter  193  of  the  Public  Acts  of  1903, 
which  is  the  statute  now  in  force,  except  as 
the  maximum  of  recovery  was  changctl  in 
1911,  omits  the  limiting  words  ''caused  by 
negligence,"  and  provides  that  in  all  actions 
surviving  to  and  brought  by  an  executor 
or  administrator  for  injuries  resulting  in 
death,  whether  instantaneous  or  otherv/ise, 
such  executor  or  administrator  may  recover 
from  the  party  legally  in  fault  for  such 
injuries  just  damages,  not  exceeding  $o,C00. 
We  must  believe  that  this  omission  of  the 
pre-existing  limitation  to  injuries  caused  by 
negligence,  and  the  substitution  of  general 
comprehensive  language,  was  intentional, 
and  with  the  purpose  of  extending  the  right 
of  recovery  to  all  cases  where  death  was 
the  result  of  injuries  wrongfully  inflicted. 
Otherwise  it  is  difficult  to  conceive  of  a  suffi- 
cient reason  for  the  enactment  of  this  chap- 
ter of  the  Public  Acts  of  1903.  Possibly 
there  was  a  desire  to  bring  together  into 
close  relation  the  provisions  touching  the 
survival  of  actions  and  those  concerning 
the  right  of  recovery  in  cases  of  death, 
which  had  been  separated  in  the  Revision  of 
1902,  after  having  been  grouped  in  succes- 
sive sections  in  that  of  1888, — §§  1007-1009. 
But  that  desire  would  scarcely  be  sufficient 
to  prompt  the  enactment  of  the  legislation 
of  1903,  and  if  so,  certainly  not  sufficient 
of  explain  the  radical  change  in  language 
which  was  made  in  dealing  with  the  subject 
of  recovery  for  injuries  resulting  in  death. 
Evidently  a  change  of  policy  was  intended 
and  one  which  should  complete  the  gradual 
development  of  our  law  upon  that  subject 
from  its  small  beginning,  in  cases  of  death 
from  defective  condition^  in  highway  and 
bridges  through  negligence  in  certain  other 
relations,  to  the  point  already  reached, 
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where  recovery  was  permitted  in  all  cases 
where  the  death  arose  from  negligent  con- 
duct, by  including  all  cases  of  death,  how- 
ever wrongfully  caused.  Quite  likely  the 
not  unnatural  notion  prevailed  that  there 
was  something  unseemly  in  excepting  from 
liability  one  who  had  caused  a  death  inten- 
tionally, when  one  whose  offense  grew  out 
of  want  of  care  was  subjected  to  liability, 
and  that  it  was  time  that  the  existing  dis- 
crimination in  favor  of  intentional  wrong- 
doers should  be  removed. 

The  language  of  the  act  would  leave  no 
ground  for  question  that  the  intent  was  as 
indicated,  were  it  not  that  it  is  provided 
in  the  latter  part  of  the  section  in  question 
that  the  action  must  be  brought  "within  one 
year  from  the  neglect  complained  of."  The 
act  of  1903  unfortunately  is  not  well 
drafted.  Its  shortcomings  appear  in  other 
of  its  provisions,  and  the  presence  in  it  of 
this  phrase  is  apparently  the  result  of  a 
careless  appropriation  of  the  language  of 
former  statutes,  without  an  appreciation  of 
its  inappropriateness  to  the  new  conditions 
created.  Judging  from  the  similarity  of 
language,  the  draftsman  had  before  him  the 
act  of  1877,  chap.  78,  and  borrowed  from 
its  phraseology,  including  the  precise  lan- 
guage used  by  him,  prescribing  the  time 
within  which  action  must  be  brought.  Iden- 
tically the  same  language  appears  in  §  1009 
of  the  Revision  of  1888,  and  the  thoughtless 
transfer  may  have  been  from  that  source. 
However  that  may  be,  the  phraseology  of 
the  time  limitation  provision  cannot  be  fair- 
ly regarded  as  of  such  consequence  as  to 
wrest  the  comprehensive  language  of  the 
main  provision,  defining  the  right  of  action, 
from  its  plain  meaning,  and  to  control  its 
construction.  We  are  satisfied  that  the  stat- 
ute authorizes  recovery  for  injuries  inten- 
tionally infiicted,  resulting  in  death. 

Our  discussion,  already  had,  of  the  theory 
upon  which  our  law  proceeds  in  authorizing 
the  recovery  for  death  where  it  results  from 
personal  injuries  received,  and  the  nature  of 
that  recovery  in  its  relation  to  the  original 
wrongful  act,  and  to  the  consequences  of 
such  act  to  the  injured  person  during  life, 
renders  it  unnecessary  to  further  consider 
the  second  reason,  which  we  have  suggested 
as  having,  by  possibility,  induced  the  court 
to  direct  the  verdict.  The  right  of  action 
which  was  being  pursued  under  the  substi- 
tuted complaint  had  accrued  when  the  ac- 
tion was  begun,  and  there  was  no  prosecu- 
tion of  a  right  of  action  which  did  not  ac- 
crue  until   death   ensued. 

There  is  error,  and  a  new  trial  is  ordered. 

The  other  judges  concur. 
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UNITED  STATES  OF  AMERICA. 

(—  C.  C.  A.  — ,  205  Fed.  462.) 

Postofficc  ~  scheme  to  defraud  —  load- 
ed dice. 

Sending  through  the  mails  offers  to  sell 
loaded  dice  and  marked  playing  cards  does 
not  render  one  subject  to  punishment  under 
a  statute  subjecting  to  a  penalty  whoever, 
having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  shall,  for  the 
purpose  of  executing  such  scheme  or  arti- 
nee,  place  in  the  mail  any  letter,  circular, 
advertisement,  etc. 

(April  15,  1913.) 

ERROR  to  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the 
Northern  District  of  Dlinois  to  review  a 
judgment  convicting  defendant  of  using  the 
postoffice  in  furtherance  of  a  scheme  to  de- 
fraud.   Reversed. 

Statement  by  Gelger,  District  Judge: 
The  plaintiff  in  error  seeks  review  of  a 
judgment  of  conviction  and  sentence  herein 


upon   an  indictment  charging  violation 
§  215  of  the  Penal  Code. 

The  first  count  of  the  indictment  el 
the  defendant  with  having  "devised  a  schene 
and  artifice  to  defraud  a  class  of  persons,** 
t.  e.,  ''persons  .  .  .  whom  the  said 
Eugene  M.  Stockton  intended  would  engage 
in  playing  games  of  chance  for  money  and 
other  valuable  consideration,  in  the  manner 
and  by  the  means  hereinafter  in  this  count 
of  the  indictment  set  forth,  with  one  Ike 
Nichols  of  Kingsville  in  the  state  of  Texas,'* 
which  scheme  and  artifice  to  defraud  was 
and  is  as  follows: 

"That  said  Eugene  M.  Stockton  planned, 
devised,  and  intended  that  the  said  Ike 
Nichols  would  purchase  from  him,  said 
Eugene  M.  Stockton,  and  planned,  devised, 
and  intended  that  he,  the  said  Eugene  M. 
Stockton,  would  sell  and  deliver  to  the  said 
Ike  Nichols  for  the  purpose  hereinafter  men- 
tioned, certain  gambling  devices;  to  wit, 
loaded  dice  and  marked  playing  cards  here- 
inafter more  particularly  described,  for 
money  to  be  paid  therefor  by  the  said  Ike 
Nichols  to  the  said  Eugene  M.  Stockton, 
and  the  said  Eugene  M.  Stockton  planned, 
devised,  and  intended  that  the  said  Ike 
Nichols  would  engage  the  said  persona  in- 
tended to  be  defrauded  in  playing  games 
of   chance    for  money   and   other  valusMe 


Note,  ^  CofntnufUcaUons  offering  the 
means  or  paraphernalia  hy  which 
frauds  may  he  perpetrated  as  an  of- 
fense against  the  postal  laws, 

• 

But  few  reported  cases  have  been  found 
where,  as  in  Stockton  v.  United  States, 
the  use  of  the  mails  was  for  the  purpose 
not  of  defrauding  the  one  communicated 
with,  but  of  offering  him  the  means  by 
which  he  might  defraud  others;  but,  few 
as  they  are,  they  present  a  contrariety  of 
opinion  as  to  whetner  the  sending  of  such 
a  communication  constitutes  an  offense 
within  the  meaning  of  the  statute. 

Prior  to  1889,  tlie  statute  under  which 
the  indictments  in  these  cases  were  brought 
read  as  follows:  "If  any  person  having  de- 
vised or  intending  to  devise  any  scheme  or 
artifice  to  defraud  or  be  effected  bv  either 
opening  or  intending  to  open  correspondence 
or  communication  .  .  .  etc."  (U.  S. 
Rev.  Stat.  §  5480.) 

In  1889  the  statute  was  amended  so  as 
to  read:  "If  any  person  having  devised  or 
intending  to  devise  any  scheme  or  artifice 
to  defraud  or  to  sell,  .  .  .  any  counter- 
feit or  spurious  coin  ...  to  be  effected 
by  either  opening  or  intending  to  open 
correspondence  or  communication  .  .  . 
etc."  (25  Stat,  at  L.  873,  chap.  393,  U.  S. 
Comp.  Stat.  1901,  p.  3696.) 

So  that  cases  considering  an  indictment 
under  the  amendment,  charging  the  offense 
to  sell  counterfeit  money,  while  within 
the  scope  of  this  note,  are  not  authority 
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where  the  indictment  was  under  the  first 
clause,  charging  an  intent  to  defraud. 

Such  a  case  is  Streep  v.  UnitcKi  States, 
160  U.  S.  128,  40  L.  ed.  365,  16  Sup.  Ct. 
Rep.  244,  decided  after  the  amendment, 
holding  that  as  the  indictment  charged  a 
scheme  not  to  defraud,  but  a  scheme  to  sell 
counterfeit  obligations  of  the  United  States, 
by  means  of  communications  through  the 
mails,  no  proof  of  a  scheme  to  defraud  was 
necessary  to  support  it. 

The  earliest  reported  case  found  is  that 
of  United  States  v.  Jones,  20  Blatchf.  235, 
10  Fed.  469,  involving  an  indictment  char- 
ging the  devising  of  a  scheme  to  put  coun- 
ter^it    money    in    circulation    by    sending 
through  the  mail  a  letter  calculated  to  pro- 
duce the  purchase  of  counterfeit  money  at 
a  low  price  for  the  purpose  of  putting  it  off 
as  good,  and  based  on  the  statute  prior  to 
the  amendment  of  1889.    The  court,  in  hold- 
ing that  the  offense  was  within  the  scope 
of  the  statute,  said:     "The  scheme  to  de- 
fraud,  described   in   the   information,  may 
be  a  scheme  to  defraud  any   person  upon 
whom  the  bad  money  might  be  passed,  and 
it  is  within  the  scope  of  the  statute,  al- 
though no  particular  person  had  been  se- 
lected as  the  subject  oi  its  operation.    Any 
scheme,  the  necessaxr  result  of  which  would 
be  the  defrauding  of  somebody,  is  a  scheme 
to  defraud  within  the  meaning    ...     [of 
the  statute]  and  a  scheme  to  put  counter- 
feit money  in  circulation  is  such  a  scheme." 
This  decision,  which  seems  to  be  directly 
opposed  to  Stockton  v.  United  Statib,  is 
not  mentioned  in  that  decision. 
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coiisideration  to  be  wagered  thereon  in  the 
manner  commonly  known  as  gambling;  and 
the  said  Eugene  M.  Stockton  planned,  de-  I 
vised,  and  intended  that  the  said  dice  so  ; 
to  be  sold  as  aforesaid,  would  be  constructed 
in  such  manner  as  to  enable  the  said  Ike 
Nichols  to  cause  said  dice  in  the  playing  of ; 
such  games  of  chance  with  the  said  persons 
intended  to  be  defrauded,  as  aforesaid,  to 
fall  on  certain  six  sides  of  the  said  dice,  to 
be  determined  in  advance,  as  he,  the  said 
Eugene  M.  Stockton,  then  well  knew,  with- 
out intending  that  the  said  persons  intended 
to  be  defrauded  should  have  any  knowledge 
that  the  said  dice  were  so  constructed  as 
aforesaid;  but,  on  the  contrary,  he,  the  said 
Eugene  M.  Stockton,  by  and  through  the 
said  Ike  Nichols,  intended  to  cause  the  said 
persons  intended  to  be  defrauded,  to  believe 
that  the  said  dice  were  constructed  in  the 
same  manner  as  ordinary  dice  are  common* 
ly  constructed,  to  wit:  without  any  mechan- 
ical  or  other  device  by  which  it  could  be 
determined  in  advance  on  which  of  the  six 
sides  the  said  dice  should  fall  in  the  playing 
of  the  said  games  of  chance." 

The  indictment  further  described  the 
marked  playing  cards,  and  contained  similar 
averments  respecting  the  plaintiff  in  error's 
intention  that  said  Nichols  would,  in  the 
use  of  such  cards,  have  an  unfair  advantage 


over  the  persons  intended  to  be  defrauded;, 
that  the  defendant  "so  having  devised  the- 
said  scheme  and  artifice,  in  and  for  execut- 
ing the  said  scheme  and  artifice,  in  and  for 
attempting  to  do  so,  and  in  and  for  de- 
frauding by  and  through  the  said  scheme 
and  artifice  the  said  persons  intended  to  be 
defrauded,  unlawfully,  wilfully,  fraudulent- 
ly, and  feloniously,  did  place  in  the  post- 
office  of  the  United  States,  at  Chicago,  and 
cause  to  be  placed  in  the  postoffice  of  the 
United  States,  to  be  sent  and  delivered  by^ 
the  said  postoffice  establishment  of  the  said 
United  States,  to  said  Ike  Nichols  at  Kings- 
ville,  in  the  state  of  Texas,  aforesaid,  a  cer- 
tain printed  catalogue"  (not  set  forth  in  the 
indictment,  but  identified). 

The  second  count  is  similar  except  in  re- 
sp.ect  of  the  alleged  gambling  device  con- 
templated to  be  sold  and  the  person  to  whonv 
the  catalogue  was  mailed;  also  setting 
forth  a  letter  alleged  to  have  been  written, 
by  the  defendant,  accompanying  the  cata- 
logue, amplifying  some  of  its  contents,  and 
containing  discussion  of  the  use  of  gambling 
devices. 

The  facts  in  the  case  are  that  the  plain- 
tiff in  error,  Eugene  M.  Stockton,  in  Decem- 
ber, 1910,  at  the  time  of  his  indictment,  was- 
engaged  in  the  business  of  manufacturing 
and  selling  magical  goods,  cards,  dice,  and 


In  Milby  v.  United  States,  48  C.  C.  A. 
574,  109  Fed.  638,  where  the  indictment  was 
for  using  the  mails  in  attempting  to  sell 
counterfeit  money,  the  court  held  that  the 
indictment  was  insufficient  because  the 
scheme  was  to  sell  counterfeit  money,  and 
there  was  no  allegation  or  proof  that  the 
seller  did  not  in  fact  intend  to  send  coun- 
terfeit money,  and  so  it  did  not  disclose  an 
intent  to  defraud.  The  court,  as  pointed 
out  iiL  Stockton  v.  United  States,  entire- 
ly overlooked  the  amendment  of  1889,  which 
provided  for  just  such  offenses  as  in  the 
case  at  bar.  A  new  indictment  was  found 
in  that  case,  and  upon  appeal  from  a  con- 
viction thereunder  the  court  (opinion  bv 
Day,  J.,  57  C.  C.  A.  21,  120  Fed.  1 ) ,  held 
tliat  the  indictment  in  any  event  sufficiently 
charged  an  offense  under  the  clause  added 
by  the  amendment  of  1889,  but  also  ex- 
pressed the  opinion  that  an  intent  that  a 
fraud  should  be  perpetrated  on  other  and 
unknown  persons  by  the  person  to  whom 
the  communication  offering  to  sell  counter- 
feit money  was  sent  was  sufficient  to  sus- 
tain a  prosecution  under  the  other  clause 
to  whicn  a  fraudulent  intent  is  essential. 
The  court  observed  that  the  defect  in  the 
former  indictment  was  that  there  was  no 
allegation  of  intent  to  defraud  the  persons 
directly  dealt  with  or  others  who  might 
obtain  the  counterfeit  money.  The  court 
said:  "It  is  further  argued  that  the  first 
count,  which  charges  an  intention  to  de- 
fraud persons  unknown  by  subsequent  cir- 
culation of  the  counterfeit  money  after  its 
receipt  by  the  persons  to  whom  it  was 
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originally  sent,  is  insufficient.  It  is  urged 
that,  as  the  person  ordering  counterfeit 
money  would  know  what  he  was  to  get,  he 
could  not  be  defrauded.  We  think,  how- 
ever, that  the  allegation  of  the  indictment 
as  to  defrauding  others  by  the  subsequent 
circulation  of  the  counterfeit  money  brings 
'  it  within  the  statute.  It  must  always  be 
borne  in  mind  that  the  use  of  the  mails  in 
aid  of  schemes  of  spoliation  is  the  thing- 
sought  to  be  prevented  and  punished.  The 
allegation  of  the  indictment  was  distinct 
that  there  was  an  intention  to  defraud  those 
whom  it  was  intended  should  obtain  the 
counterfeit  money  from  the  postmasters  to 
whom  it  was  sent." 

This  decision,  it  will  be  seen,  is  in  har- 
mony with  United  States  v.  Jones,  supra^ 
and  though  criticized  in  Stockton  v. 
United  States,  would  seem  to  be  based  on 
sound  reasoning. 

It  will  thus  be  seen  that  Stockton  v. 
United  States,  in  holding  that  the  offense 
was  not  within  the  statute  where  the 
scheme  is  to  defraud  persons  other  than 
the  purchaser,  is  opposed  to  the  majority 
of  the  prior  decisions  in  that  court.  The 
court  in  the  principal  case  said  that  until 
by  appropriate  amendment  the  scope  of  the 
statute  is  further  expanded,  it  did  not  and 
cannot  comprehend  the  situation  as  dis- 
closed in  the  proofs  of  that  case;  and  this- 
would  seem  to  be  true,  especially  where  the 
courts  entirely  overlook  earlier  decisions  of 
the  same  court,  and  criticize  other  decisions 
which  take  a  sound  and  sane  view  in  the 
construction  of  the  statute.  J.  H.  B. 
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kindred  Rrticles,  including  those  specified 
in  the  indictment.  Catalogues,  describing 
the  goods  and  giving  prices  of  the  articles 
manufactured  and  otfered  to  be  sold,  were 
issued  and  sent  through  the  United  States 
mail  to  customers,  and  persons,  firms,  and 
individuals  to  whom  such  merchandise  might 
be  sold. 

It  is  undisputed  that  catalogues  were  sent 
to  the  two  persons  named  in  the  indict- 
ment; that  they  contained  detailed  descrip- 
tions of  loaded  dice,  marked  playing  cards, 
And  other  gambling  equipment  referred  to 
in  the  indictment. 

Argued  before  Baker  and  Kohlsaat,  Cir- 
cuit Judges,  and  Geiger,  District  Judge. 

Messrs.  Edward  Maher  and  Bernhardt 
Frank,  with  C.  S.  O'Meara,  for  plaintiff 
in  error: 

Defendant  manufactured  and  sold  the  de- 
vices, and  was  not  a  party  to  any  intent  to 
<iefraud  others  by  the  employment  thereof. 

The  indictment  expressly  shows  that  both 
Moore  and  .Nichols  knew  the  nature  of  the 
articles  advertised.  There  was,  therefore, 
oo  fraudulent  representation  by  the  de- 
fendant. 

There  is  no  proof  that  the  mails  were 
used  in  the  execution  of  a  fraudulent 
scheme. 

Federal  Penal  Code  of  1910,  §  215;  United 
States  v.  McCrory,  176  Fed.  804;  United 
States  V.  Clark,  121  Fed.  191 ;  United  States 
V.  Ryan,  123  Fed.  636. 

The  devices  are  not  within  the  statute, 
and  the  maxim  of  ejusdem  generis  does  not 
embrace  them. 

United  States  v.  Beach,  71  Fed.  161. 

Messrs.  Henry  W.  Freeman  and  Wal- 
ter P.  Steffen,  with  Mr.  James  H.  WU- 
kerson,  for  the  United  States. 

Geiger,  District  Judge,  delivered  the 
•opinion  of  the  court: 

Section  215  of  the  Penal  Code,  so  far  as 
pertinent  to  the  question  presented,  is  as 
follows:  "Whoever,  having  devised  or  in- 
tending to  devise  any  scheme  or  artifice  to 
<lefraud,  or  for  obtaining  .  .  .  shall,  for 
the  purpose  of  executing  such  scheme  or 
artifice,  or  attempting  so  to  do,  place,  or 
cause  to  be  placed,  any  letter,  postal  card, 
package,  writing,  circular,  pamphlet,  or  ad- 
vertisement, whether  addressed  to  any  per- 
son residing  within  or  outside  the  United 
"States/*  etc.  [35  Stat,  at  L.  1130,  chap.  321, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1653.] 

It  will  be  observed  that  the  ingredients 
which  go  to  make  up  the  offense  under  this 
«ection  are: 

(1)  A  scheme  or  artifice  to  defraud  which 
the  accused  has  devised,  or  is  intending  to 
<ievise. 
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(2)  The  use  of  the  mails  for  the  purpose 
of  executing  such  scheme  or  artifice,  or  at- 
tempting to  do  so. 

Assuming  that  marked  cards  and  loaded 
dice  may  be — or  are,  almost  exclusively — 
used  to  cheat  or  defraud  in  gambling,  has 
the  plaintiff  in  error,  in  selling  or  offering 
to  sell  to  one  knowingly  desiring  to  pur- 
chase these  articles  at  an  agreed  price,  de- 
vised or  intended  to  devise  a  scheme  or 
artifice  to  defraud?  Does  he,  by  mailing  a 
catalogue  accurately  descriptive  of  these 
articles  and  their  prices,  execute  or  attempt 
to  execute  such  scheme  or  artifice?  Without 
attempting  comprehensively  to  define  tb« 
language  of  the  act,  it  is  apparent  that  each 
of  the  words  **devise,"  "scheme,"  and  "arti- 
fice" embodies  elements  found  in  the  other 
two.  As  understood  in  the  law  of  crimen 
or  torts,  to  "devise"  conveys  the  idea  of 
being  devious,  contriving,  disingenuous;  a 
"scheme,"  machination,  intrigue,  or  plan 
whose  appearance  differs  from  the  reality; 
an  "artifice;"  a  trick,  false  pretense,  or 
token.  But  the  degree  to  which  this  con- 
ception of  the  language  of  the  statute  is 
satisfied  is  never  material,  nor  does  the  first 
essential  ingredient  of  the  offense  exist, 
unless  the  scheme  or  artifice  devised  or  in- 
tended to  be  devised  is  one  to  defraud. 

We  start,  as  we  must,  with  the  conces- 
sion that,  although  marked  cards  and  loaded 
dice  may  be  used,  as  stated,  they  are  none 
the  less  lawful  subjects  of  commerce.  They 
may  be  manufactured,  sold,  and  purchased. 
If,  therefore,  upon  purchase  and  sale,  the 
parties  thereto  understand  precisely  the 
subject-matter,  and  the  seller  proposes  to 
and  does  give  to  the  purchaser  just  what 
the  latter  wants, — even  though  it  be  gam- 
bling apparatus, — the  transaction  is  an 
ordinary  contract.  The  seller  has  neither 
devised  nor  executed  a  scheme  or  artifice. 
But  the  government,  to  sustain  the  indict- 
ment and  conviction  in  the  present  case, 
seeks  to  impute  or  ascribe  to  the  plaintiff 
in  error  the  fraudulent  intent  of  the  pur- 
chaser or  possessor  of  the  gambling  devices, 
and  thereby  charge  a  fraudulent  scheme. 
Its  claim  is  thus  stated  in  the  brief:  "That 
Stockton,  the  defendant  below,  intended 
that  the  persons  to  be  defrauded  would 
engage  in  playing  games  of  chance  for  money 
and  other  valuable  consideration,  with  the 
persons  to  whom  the  catalogue  described  in 
the  indictment  was  mailed,  and  that  h» 
planned,  devised,  and  intended  that  these 
addressees  should  purchase  from  him  (Stock- 
ton), and  that  he  would  sell  them  certain 
gambling  devices,  namely,  loaded  dice, 
marked  playing  cards,  electro  magnets,  etc., 
by  means  of  which  the  persons  intended  to 
be  defrauded,  while  playing  at  games  of 
chance  with  the  possessors  thereof,  were  to 
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be  defrauded  of  their  money  by  being  de- 
prived of  a  fair  and  equal  chance  of  win- 
ning in  playing  such  games.'* 

In  other  words,  plaintiff  in  error  by  mail- 
ing the  catalogue  intended  to  induce  Moore 
And  Nichols  to  purchase  gambling  apparatus 
from  him;  if  they  purchased,  he  intended 
that  they  would  engage  persons  at  play  and 
defraud  them.  Therefore  he  devised  a 
scheme  to  defraud,  because  he  intended  to 
supply  the  instrumentality,  i.  e.,  marked 
cards,  etc.  Now,  if  plaintiff  in  error  had, 
through  personal  solicitation,  sold  or  offered 
to  sell  this  apparatus  to  Moore  and  Nichols; 
or  if  they  had  called  at  his  place  of  busi- 
ness and  entered  into  and  concluded  nego- 
tiations with  him,  there  would  in  each  case 
be  present  every  element  disclosed  in  the 
indictment.  The  mailing  of  the  catalogue 
is  not  an  element  of  the  scheme;  the  arbi- 
trary allegation  of  the  intention  of  plaintiff 
in  error  that  Moore  and  Nichols  would  en- 
gage persons  in  play,  etc.,  is  in  effect  an 
allegation  of  knowledge  on  his  part  that 
such  purchasers  would  put  the  apparatus  to 
a  use  for  which  it  was  obviously  intended; 
jLnd  it  adds  and  can  add  nothing  imless  and 
until  by  appropriate  averment  of  facts  it 
appears  that  he  was  to  be  in  some  relation 
of  confederacy  or  participation,  beneficial  or 
otherwise,  in  such  use.  The  real  scheme  or 
artifice  to  defraud,  if  any,  is  that  devised 
and  perpetrated  by  the  possessors  of  the 
apparatus  when  they  use  it.  The  actual 
intent  of  the  plaintiff  in  error  was  coex- 
tensive only  with  his  transaction  in  selling 
or  offering  to  sell;  and  in  case  he  sold — 
the  subject-matter  being  disclosed  and 
known — his  whole  intention  and  expecta- 
tion would  have  been  fully  realized.  His 
relation  to  the  matter  would  have  been  at 
An  end;  and  granting  that  Nichols  and 
Moore  would  or  might  defraud  persons  as 
alleged  in  the  indictment,  they  would  not 
<lo  so  upon  the  prompting  nor  in  obedience 
to  any  act  or  intention  of  the  plaintiff  in 
error.  So,  too,  the  defrauded  victims  could 
point  to  no  act  of,  or  circumstance  affecting, 
plaintiff  in  error,  in  justifiable  reliance 
whereon  they  could  claim  to  have  en- 
tered into  a  situation  wherein  he  de- 
frauded them.  Therefore,  to  uphold  the 
indictment  by  imputing  to  him  the  fraudu- 
lent design  or  acts  of  subsequent  posses- 
sors of  the  gambling  apparatus,  without 
averment  or  proof  of  participation  there- 
in, would  by  construction  enlarge  the  stat- 
ute. The  statute  (except  in  the  particulars 
to  be  noted)  neither  defines  nor  denounces, 
t>ut  aims  only  to  punish  using  the  mails  in 
effectuating,  what,  without  it,  would  still 
"be  schemes  or  artifices  to  defraud. 

This  application  of  the  statute  is  quite 
conclusively  demonstrated  by  the  course  of 
its  amendment  and  construction  respecting 
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counterfeit  money  and  transactions  spe- 
cifically enumerated.  Prior  to  the  amend- 
ment by  act  of  March  2,  1889,  chap  303,  25 
Stat,  at  L.  873,  U.  S.  Comp.  Stat.  1901,  p. 
3696,  the  section  under  consideration  was 
limited  to  forbidding  the  use  of  the  mails 
to  effectuate  schemes  or  artifices  to  defraud; 
but  by  such  amendment  there  was  added, 
in  the  disjunctive,  the  particular  specifica- 
tion, now  found,  denouncing  schemes  or 
artifices  to  sell  or  deal  in  counterfeit  money, 
"paper  goods,"  the  "sawdust  swindle,"  and 
the  like.  The  Supreme  CoUrt,  in  passing 
upon  the  amended  section,  said:  "The 
statute,  in  very  words  as  well  as  in  mani- 
fest intent,  applies  to  any  person  who  de- 
vises either  a  scheme  to  defraud,  or  a 
scheme  to  sell  counterfeit  money  or  counter- 
feit obligations  of  the  United  States,  pro- 
vided the  scheme  is  intended  to  be  effected, 
and  is  effected,  by  communications  through 
the  postofllce.  This  indictment  charged,  not 
a  scheme  to  defraud,  but  a  scheme  to  sell 
counterfeit  obligations  of  the  United  States ; 
and  therefore  no  proof  of  a  scheme  to  de- 
fraud was  necessary  to  support  it."  Per 
Gray,  Justice,  Streep  v.  United  States,  160 
U.  S.  128,  40  L.  ed.  365,  16  Sup.  Ct.  Rep. 
244. 

The  distinction  between  cases  now,  but 
not  formerly,  comprehended  by  the  statute, 
is  thus  stated  by  Judge  Adams  in  Lemon 
V.  .United  States,  00  O.  C.  A.  617,  164  Fed, 
953:  "There  is  an  obvious  difference  be- 
tween schemes  to  defraud  and  those  to  sell 
or  deal  in  counterfeit  money.  The  one 
necessarily  involves  a  scheme  to  defraud 
some  person  or  persons,  while  the  other 
may  or  may  not  involve  such  scheme.  It 
may  be  only  a  scheme  to  do  an  unlawful  act 
in  which  all  concerned  knowingly  partici- 
pate.   .    .    . 

"The  amendment  of  1889,  instead  of  lim- 
iting, expanded  the  operation  of  the  statute. 
It  brought  within  its  comprehension,  in  ad- 
dition to  what  was  there  before,  the  sub- 
ject of  dealing  in  counterfeit  and  spurious 
money  and  other  articles  there  specified." 

Prior  to  the  amendment  it  therefore  was 
possible  for  one  person  to  communicate  to 
another  an  undisguised  offer  to  sell  counter- 
feit money.  It  was  not  a  scheme  to  defraud 
within  the  meaning  of  the  act,  although 
counterfeit  money  could  be  dealt  in  only  in 
violation  of  law,  and  was  universally  recog- 
nized as  a  means  to  defraud.  How  much 
more  clearly  is  this  true  of  gambling  de- 
vices which  may  be  lawfully  bought  and 
sold.  Were  it  not  true,  we  would  have  the 
anomalous  situation  of  permitting  the  send- 
ing of  gambling  devices  themselves  through 
the  mail,  but  forbidding  communications 
respecting  them.  The  plaintiff  In  error, 
without  objection  on  the  part  of  the  gov- 
ernment, could  have  sent  the  loaded  dies 
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or  marked  cards  through  the  mail  to  Nich* 
ols  and  Moore,  but  could  not  have  sent  a 
letter  soliciting  the  purchase. 

Counsel  for  the  government  urge  the  au- 
thority of  Milby  V.  United  States,  67  C.  C. 
A.  21,  120  Fed.  1,  in  support  of  the  indict- 
ment and  conviction.    The  case  will  be  ex- 
amined in  the  light  of  an  earlier  determina- 
tion (48  C.  C.  A.  574,  109  Fed.  643)  by  the 
same  court,  involving  the  same  defendant. 
The  facts  were  these:    Milby  was  originally 
indicted  for  using  the  mails  in  attempting 
to  sell  counterfeit  money.    Demurrers  were 
overruled,  and  motions  in  arrest  of  judg- 
ment denied.    He  was  convicted.    Upon  ap- 
peal  (48  O.  0.  A.  579,  109  Fed.   643),  the 
indictment  was  held  insufficient  because  the 
scheme  was — "plainly  a  direct,  undisguised 
proposition     to     sell     counterfeit     money. 
...    It  is  plainly  evident,"  said  the  court, 
"from  the  course  pursued  in  relation  to  the 
letter  by  the  postmaster  at  Albany,  Ore- 
gon, that  he  was  left  in  no  doubt  or  diffi- 
culty whatever  as  to  the  meaning  and  object 
of  the  proposition  contained  in  the  defend- 
ant's letter.    If  there  was  any  misrepresen- 
tation, direct  or  indirect,  or  other  facts  and 
circumstances,    which    would    constitute    a 
scheme  devised  by  the  defendant  to  defraud 
Stites,  the  particulars   in   this  respect  are 
not  given  in  this  indictment.     There  is  no 
averment  to  the  effect  that  the  defendant 
was    not    engaged    in    making    counterfeit 
money,  and  in  every  way  prepared  to  com- 
ply   with   his   proposition   if   accepted.     Ir« 
what    method    and    by    what    scheme    wap 
Stites  to  be  deceived  or  defrauded,  looking 
alone  to  the  facts  disclosed  in  this  indict- 
ment?   .    .    .    Or,  again,  putting  the  trans- 
action in  a  past  aspect,  if  Stites  had  con- 
cluded  to  accept   the  proposition,   and   use 
the  spurious   money  offered,  and  had  sent 
money     to     the     defendant,     and     received 
counterfeit  money  in  return  therefor  at  the 
agreed   rate  of   exchange,   in    what   respect 
would  Stites  have  been  defrauded  or  mis- 
led?    In  this  last  aspect  of  the  case  both 
the  defendant  and  Stites  would  have  com- 
mitted an  offense,  but  Stites  would  not  have 
been  defrauded  or  deceived.    The  proposition 
contained  in  the  letter  was  entirely  devoid 
of  artfulness,  and  could  not  have  been  mis- 
understood  in   the   ordinary   case;    and,  as 
we  have  said,  no  exceptional  circumstance 
or  fact  is  alleged  in  the  indictment." 

It  is  to  be  noted  that,  although  the  case 
was  decided  many  years  after  passage  of 
the  amendment  of  March  2,  1889,  no  I'efer- 
ence  is  made  to  such  amendment,  nor  to  the 
case  of  Streep  v.  United  States,  supra,  which 
definitely  construed  it  as  expanding  the 
statute  to  comprehend  situations  not  there- 
tofore within  its  terms,  and  comprehending 
precisely  the  accusation  against  Milby. 
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A  new  indictment,  charging  in  aevermi 
counts  the  subject-matter  of  the  first  prose- 
cution, was  then  returned.  After  trial  and 
conviction,  the  case  was  appealed,  being  re- 
ported as  Milby  v.  United  States,  57  C  C 
A.  21,  120  Fed.  1,  and  now  relied  upon.  It 
was  urged  that  the  first  count,  which 
charged  an  intention  to  defraud  persona 
through  subsequent  circulation  of  the 
money,  was  insufficient.  The  court  said: 
"It  is  further  argued  that  the  first  count, 
which  charges  an  intention  to  defraud  per- 
sons unknown  by  subsequent  circulation 
of  the  counterfeit  money  after  its  receipt 
by  the  persons  to  whom  it  was  originally 
sent,  is  insufficient.  It  is  urged  thsLt,  as 
the  person  ordering  counterfeit  money  would 
know  what  he  was  to  get,  he  could  not  be 
defrauded.  We  think,  however,  that  the  al- 
legation of  the  indictment  as  to  defrauding 
others  by  the  subsequent  circulation  of  the 
counterfeit  money  brings  it  within  the  stat- 
ute. It  must  always  be  borne  in  mind  that 
the  use  of  the  mails  in  aid  of  schemes  of 
spoliation  is  the  thing  sought  to  be  pre- 
vented and  punished." 

But  the  court  further  held  that,  even  if 
defendant's  contentions  were  sound,  the 
count  was  sufficient  as  charging  an  ctSeia/e 
within  the  amendment,  and  the  conviction 
was  sustained  because  other  sufficient  counts 
of  the  indictment  were  covered  by  the 
proofs  and  a  verdict  of  guilty.  However, 
the  infirmity  of  the  position  taken  in  the 
language  quoted  is  this:  It  is  always  pos- 
sible to  impute  to  a  seller  knowledge,  and 
I  (in  an  inaccurate  sense)  an  intention,  that 
an  article  sold  may  be  put  to  uses  for  whidi 
it  is  obviously  intended.  Hence,  if  the 
wrongful  intent  or  scheme  of  the  purchaser 
of  counterfeit  money  could  be  ascribed  to 
the  seller  as  his  scheme,  there  would  have 
been  no  necessity  for  amending  the  statute. 
The  sale,  or  offer  to  sell,  would  be  a  devis- 
ing, and  the  scheme  or  artifice  could  always 
be  charged  and  found,  solely  upon  the  in- 
herent character  of  counterfeit  money. 

The  views  which  we  have  expressed  re- 
specting the  scope  of  the  statute  and  its 
application  to  the  indictment  render  unneces- 
sary extended  discussion  of  the  facts  estab- 
lished by  the  testimony.  The  plaintiff  in 
error  mailed  the  catalogues  which  were  de- 
scriptive of  the  articles  in  his  possession 
and  described  in  the  indictment.  He  sus- 
tained no  relations  toward  Moore  and 
Nichols,  the  addressees,  other  than  such  as 
arose  through  a  desire  to  sell  to  them  arti- 
cles described  in  the  catalogue.  Until,  by 
appropriate  amendment,  the  scope  of  the 
statute  is  further  expanded,  it  does  not  and 
cannot  comprehend  the  situation  thus  dis- 
I  closed  in  the  proofs;  and  neither  the  indiet- 
■ment  nor  such  proof  shows  either  a  seheaw 
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•or  artifice  to  defraud  devised  by  the  plain- 
tiff in  error,  nor  an  execution  or  attempted 
execution  thereof  by  him,  through  the  use 
of  the  mails. 

The  judgment  is  reversed,  with  directions 
to  sustain  the  demurrer  to  the  indictment, 
«nd  to  discharge  the  defendant. 


SOUTH  DAKOTA  SUPREME  COURT. 

F.  A.  STRAUB,  Respt., 

V. 

LYMAN   LAND    &    INVESTMENT    COM- 
PANY, Appt. 

(—  S.  D.  — ,  138  N.  W.  057.) 

ig^rit  —  service  on  corporation  —  leav- 
ing with  officer  in  other  state. 

1.  A  provision  for  service  of  process  on 
jk  domestic  corporation  by  delivering  it  to  an 
officer  of  the  corporation  while  he  is  in  an- 
other state  where  he  resides  does  not  de- 
prive the  corporation  of  due  process  of  law. 

Statute  —  construction  —  legislative  dec- 
laration —  effect. 

2.  Legislative  declaration  as  to  the  con- 
struction to  be  given  to  a  previous  statute 
is  not  conclusive  on  the  courts. 

(December  3,  1912.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Lyman  County 
refusing  to  vacate  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
Ages  for  breach  of  contract  to  sell  and  con- 
vey real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis,  Lyon,  &  Gates,  for  ap- 
pellant: 

Jurisdiction  of  the  court  to  render  a  per- 
sonal judgment  against  the  defendant  was 
•dependent  upon  a  personal  service  of  the 
summons  or  a  voluntary  appearance  in  the 
action  by  the  defendant. 

1  Bailey,  Jurisdiction,  §  30;  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  666. 

Process  cannot  go  beyond  the  state  and 
•compel  a  person  to  return  and  make  a  de- 
fense. 

De  la  Montanya  v.  De  la  Montanya,  112 
Cal.  101,  32  L.R.A.  82,  63  Am.  St.  Rep.  165, 
44  Pac.  345. 

Both    parties    claimed    under    execution 


sales    against    the    North    Carolina   estate 
(limited). 

Bernhardt  v.  Brown,  118  N.  C.  700,  36 
L.R.A.  402,  24  S.  E.  527,  716;  Pinney  v. 
Providence  Loan  k  Invest.  Co.  106  Wis.  396, 
60  L.RJI.  677,  80  Am.  St.  Rep.  41,  82  N.  W. 
308;  Grigsby  v.  Wopschall,  26  S.  D.  564,  37 
L.R.A.(N.S.)  206,  127  N.  W.  606. 
On  petition  for  rehearing. 

The  laws  of  the  state  have  no  extraterri- 
torial force,  and  process  served  outside  of 
the  state  will  not  give  the  court  jurisdic- 
tion. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Harkness  v.  Hyde,  98  U.  S.  476,  25 
L.  ed.  237;  McEwan  v.  Zimmer,  38  Mich. 
765,  31  Am.  Rep.  332;  Story,  Confl.  L.  7th 
ed.  §  639;  Cooley,  Const.  Lim.  7th  ed.  579, 
584;  Raher  v.  Raher,  150  Iowa,  611,  35 
L.R.A.(N.S.)  292,  120  N.  W.  494;  Ann.  Cas. 
1912  D,  680;  Pinney  v.  Providence  Loan  & 
Invest.  Co.  106  Wis.  396,  50  L.R.A.  677,  80 
Am.  St.  Rep.  41.  82  N.  W.  308;  De  la 
Montanya  v.  De  la  Montanya,  112  Cal.  101, 
32  L.R.A.  82,  53  Am.  St  Rep.  166,  44  Pae. 
345;  Aikmann  v.  Sanderson,  122  La.  265,  47 
So.  600;  Bernhardt  v.  Brown,  118  N.  C.  700, 
36  L.R.A.  402,  24  S.  E.  627,  716. 

Mr.  James  Brown,  for  respondent: 

In  the  very  nature  of  the  case,  there  can 
only  be  constructive  or  substituted  service 
of  process  on  a  corporation. 

Clearwater  Mercantile  Co.  v.  Roberts,  J. 
&  R.  Shoe  Co.  61  Fla.  176,  4  L.R.A.(N.S.) 
117,  120  Am.  St.  Rep.  153,  40  So.  436. 

The  legislature  may  provide  whatever 
means  it  deems  best  adapted  to  bring  the 
attention  of  the  corporation  to  the  fact  that 
proceedings  have  been  commenced  against 
it. 

Hinckley  v.  Kettle  River  R.  Co.  70  Minn. 
105,  72  N.  W.  835. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

Appeal  from  an  order  of  the  circuit  court 
of  Lyman  county  denying  defendant's  mo- 
tion to  vacate  a  judgment  against  appellant. 
The  complaint  in  the  action  alleges  the 
breach  of  an  agreement  by  defendant  to  sell 
and  convey  to  plaintiff  certain  farm  lands 
situated  in  Lyman  county,  and  demands 
damages  in  the  sum  of  $300,  with  interest. 
The  defendant  is  a  domestic  corporation  or- 
ganized and  existing  under  the  laws  of  this 
state.     The   summons   and  complaint  were 


Note.  —  Generally  as  to  whether  con- 
structive or  substituted  service,  including 
personal  service  out  of  the  state,  upon  a 
resident  in  an  action  in  personam  consti- 
tutes due  process  of  law,  see  notes  to  Pin- 
ney V.  Providence  Loan  &  Invest.  Co.  50 
L.R.A.  686,  and  Raher  v.  itaher,  36  L.R.A. 
(N.S.)  292.  Specifically  as  to  validity  of 
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statutes  authorizing  constructive  or  sub- 
stituted service  on  domestic  corporations, 
see  note  to  Clearwater  Mercantile  Co.  v. 
Roberts,  J.  &  R.  Shoe  Co.  4  L.R.A.(N.S.) 
117;  and  later  cases,  Nelson  v.  Chicago,  B. 
&  Q.  R.  Co.  8  L.R.A.(N.S.)  1186,  and  Ward 
Lumber  Co.  v.  Henderson-White  Mfg.  Co. 
17  L.R.A.(N.S.)  324. 
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Berved  by  one  Phillips,  a  deputy  sheriff  of 
Lyon  county,  Iowa,  by  delivering  to  and 
leaving  the  same  with  one  Charles  Shade, 
the  treasurer  of  said  corporation,  a  resident 
of  Lyon  county.  Iowa,  on  the  7th  day  of 
I'Vbruary,  1908,  in  Lyon  county,  Iowa.  No 
appearance  or  answer  was  made  in  the  ac- 
tion, and  the  summons,  complaint,  and  re- 
turn of  service,  as  stated,  were  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of 
Lyman  county,  February  26,  1910,  and  on 
March  15,  1910,  judgment  was  entered 
against  the  defendant  corporation  in  the 
sum  of  $403.95,  damages  and  costs.  There- 
after, on  the  21st  day  of  August,  1911,  de- 
fendant appearing  specially  moved  the  court, 
upon  affidavit  and  the  files  and  records  of 
the  court,  to'  set  aside  and  vacate  the  al- 
leged pretended  judgment,  upon  the  ground 
tliat  the  court  was  without  jurisdiction  to 
enter  the  same.  The  afiidavit  accompanying 
the  motion  discloses  the  mode  of  service  as 
indicated;  that  there  was  no  affidavit  or 
order  for  publication  of  summons;  and  that 
no  other  service  was  made  or  attempted  than 
as  above  stated,  and  no  appearance  made  in 
the  action  by  defendant,  or  by  anyone  in  its 
behalf.  In  resistance  of  the  motion  plain- 
tiff's counsel  filed  an  affidavit  oi  M.  A. 
Brown,  stating  that  summons  was  issued 
in  said  cause  on  January  8, 1908,  and  an  at- 
tempt made  to  serve  the  same  upon  officers 
of  said  corporation,  residents  of  this  state; 
whereupon  it  was  disclosed  that  all  the  resi- 
dent officers  of  said  corporation  had  re- 
signed, and  that  Charles  Shade,  the 
treasurer,  was  a  resident  of  and  in  Lyon 
county.  Iowa;  whereupon  service  was  made 
upon  him,  as  stated.  Upon  the  hearing  an 
order  was  entered,  denyiqg  defendant's  mo- 
tion to  vacate  the  judgment,  to  which  ruling 
defendant  excepted,  and  has  brought  the  ac- 
tion to  this  court  for  review,  alleging  error 
in  the  denial  of  the  motion  to  vacate  the 
judgment. 

It  is  appellant's  contention  that  service 
of  the  summons  upon  an  officer  designated 
by  statute  as  one  of  the  officers  upon  whom 
service  of  process  may  be  had,  but  who  re- 
sides and  is  served  outside  of  the  state,  does 
not  constitute  due  process  of  law  in  an  ac- 
tion against  a  domestic  corporation,  so  as  to 
authorize  a  judgment  for  damages  against 
such  corporation. 

It  is  respondent's  contention,  on  the  other 
hand,  that  §  110  of  the  Code  of  Civil  Pro- 
cedure authorizes  such  service  in  an  action 
against  a  domestic  corporation,  and  that 
such  service  constitutes  due  process  of  law. 
Section  110  provides:  "The  summons  shall 
be  served  by  delivering  a  copy  thereof  as 
follows:  1.  If  the  action  be  against  a  pri- 
yatc  corporation,  to  the  president  or  other 
hesn\  of  the  corporation,  secretary,  cashier, 
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treasurer,  a  director  or  managing  agent 
thereof;  but  such  service  can  be  made  in  re- 
spect to  a  foreign  corporation  only  when 
it  has  property  in  this  state,  or  the  cause  of 
action  arose  therein,  or  when  such  service 
shall  be  made  within  this  state  personally 
upon  the  president,  treasurer,  secretary,  or 
duly  authorized  agent  thereof.  .  .  .  Serv- 
ice made  in  any  of  the  modes  provided  in 
this  section  shall  be  taken  and  held  to  be 
personal  sen'ice.     .     .     ." 

Xonc  of  the  other  provisions  of  the  section 
affect  the  question  involved  in  this  appeal. 
It  seems  plain  to  us  that  the  clauses  of  the 
section  above  quoted  are  intended  to  dis- 
tinguish broadly  between  domestic  and  for- 
eign corporations  as  to  the  mode  of  serviee 
of  summons.  It  will  be  observed  that  as 
to  domestic  corporations  service  may  be 
made  upon  "the  president  or  other  head  of 
the  corporation,  the  secretary,  cashier,  treas- 
urer, a  director  or  managing  agent  thereof;" 
while  as  to  foreign  corporations  such  sen*- 
ice  can  only  be  made  upon  "the  president, 
treasurer,  secretary,  or  duly  authorized 
agent  thereof."  The  section  also  expressly 
provides  that  as  to  foreign  corporations  sudk 
service  shall  be  made  within  this  state,  per- 
sonally, upon  the  officers  named;  while  ss 
to  domestic  corporations  the  statute  does 
not  say  that  service  shall  be  made  within 
the  state.  It  is  almost  universally  held 
that  service  of  process  within  the  state  upon 
officers  of  a  foreign  corporation,  pursuant 
to  statutory  enactments,  is  sulBoient  to 
bring  the  foreign  corporation  within  the 
jurisdiction  of  the  state  court,  and  to  au- 
thorize the  entry  of  judgment  against  such 
corporation  in  any  case;  and  such  statutes 
are  upheld  by  an  overwhelming  weight  of 
authority. 

If  service  upon  an  officer  of  a  foreign  cor- 
poration within  this  state  may  be  deemed 
due  process  of  law,  we  see  no  reason  why 
service  of  process  upon  an  officer  of  a  domes- 
tic corporation  residing  in  a  foreign  state 
may  not  likewise  be  deemed  due  process  as 
well.  A  domestic  corporation  is  necessarily 
resident  within  the  state,  and  cannot  remove 
itself  therefrom,  either  permanently  or  tem- 
porarily. Such  corporation  is  at  all  times 
to  be  deemed  an  inhabitant  of  the  state,  and 
never  beyond  the  territorial  jurisdiction  of 
its  courts.  A  natural  person  may  volunta- 
rily remove  from  the  state,  either  tempora- 
rily or  permanently.  Where  the  removal  is 
temporary,  the  statute  prescribes  a  mode 
in  which  process  may  be  served  and  jurisdic- 
tion of  the  absent  defendant  obtained   bv 

• 

leaving  a  copy  of  the  summons  at  the  usual 
dwelling  place,  with  a  member  of  the  family 
over  fourteen  years  of  age, — a  mode  of  sub- 
stituted service.  Such  service  is  upheld  by 
the  courts,  upon  the  theory  that  it  is  reason- 
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ably  designed  to  give  the  defendant  notice 
of  the  proceeding  in  court  and  an  oppor- 
tunity to  be  heard  in  defense  of  the  action. 
A  corporation  is  an  artificial  person,  and 
can  be  served  with  process  only  through  its 
agents.  The  statute  does  not  say  that  serv- 
ice of  the  summons  upon  a  domestic  corpo- 
ration shall  be  made  within  the  state;  and 
upon  principle  we  see  no  reason  for  adding 
such  limitation  bv  construction.  Such  a 
corporation  is  at  all  times  within  the  terri- 
torial jurisdiction  of  the  state  courts,  and 
service  upon  its  agents  or  officers  designated 
by  the  statute,  without  the  state,  is  as 
reasonablv  certain  to  convev  notice  of  the 
pendency  of  the  action  as  would  like  service 
upon  the  same  officer  within  the  state.  The 
theory  of  such  statutes  is  that  any  of  the 
officers  designated,  when  so  served,  will  take 
proper  and  necessary  steps  to  protect  the  in- 
terests of  the  corporation  in  the  pending  pro- 
ceeding. It  appears  to  have  been  held  at 
common  law  that  jurisdiction  of  a  corporar 
tion  could  not  be  acquired  by  service  of  proc- 
ess on  its  officers  outside  of  the  state  which 
gave  it  existence.  M'Queen  v.  Middleton 
Mfg.  Co.  16  Johns.  6;  Barnett  v.  Chicago  & 
L.  H.  R.  Co.  4  Hun,  134;  Peckham  v.  Haver- 
hill, 16  Pick.  286.  In  almost  all  if  not  in 
every  state  of  the  Union,  statutes  have  been 
enacted  which  provide  that  if  a  foreign  cor- 
poration engages  in  business  in  the  state  it 
will  be  suable  there  in  regard  to  such  busi- 
ness; and  service  within  the  state  on  its 
officers  designated  by  statute  is  sufficient  to 
bring  the  corporation  within  the  jurisdiction 
of  the  state  courts.  Moulin  v.  Trenton  Mut. 
L.  &  F.  Ins.  Co.  24  N.  J.  L.  234;  Bawknight 
v.  Liverpool,  L.  &  6.  Ins.  Co.  55  Ga.  195; 
National  Bank  v.  Huntington,  129  Mass. 
444;  Ex  parte  Schollenberger,  96  U.  S.  369, 
24  L.  ed.  853;.  Hagerman  v.  Empire  Slate 
Co.  97  Pa.  534;  McNichol  v.  United  States 
Mercantile  Reporting  Agency,  74  Mo.  457. 
The  latter  case  also  holds  that  such  service 
may  become  the  basis  of  a  judgment  in  per- 
sonam. Hinckley  v.  Kettle  River  R.  Co.  70 
Minn.  105,  72  N.  W.  835;  Clearwater  Mer- 
cantile Co.  V.  Roberts,  J.  &  R.  Shoe  Co.  51 
Fla,  176,  4  L.R.A.(N.S.)  117,  120  Am.  St. 
Rep.  153,  40  So.  436.  In  the  latter  cases  it 
is  held  that  if  the  mode  of  service  provided 
in  the  statute  is,  under  the  circumstances, 
reasonable  and  appropriate  to  the  case,  it  is 
"due  process  of  law,"  and,  as  to  a  resident 
of  the  state,  will  give  jurisdiction  of  the 
person  and  support  a  personal  judgment.  It 
is  also  held  that  due  process  of  law  does  not 
require  that  there  be  actual  personal  notice 
to  the  party  whose  property  is  in  question. 
It  is  sufficient  if  a  kind  of  notice  is  provided 
by  which  it  is  reasonably  probable  that  the 
party  proceeded  against  will  be  apprised  of 
what  is  going  on  against  him,  and  an  op- 
46  L.R.A.(N.S.) 


portunity  is  offered  him  to  defend.  3  Words 
&  Phrases,  2251,  citing  Happy  v.  Mosher,  48 
N.  Y.  313;  Re  Union  Elev.  R.  Co.  112  N.  Y. 
61,  2  L.R.A.  359,  19  N.  E.  664;  Indianapolis 
V.  Holt,  155  Ind.  222,  57  N.  E.  966,  988, 
1100;  Gilchrist  V.  Schmidling,  12  Kan.  263; 
Kansas  City  v.  Duncan,  135  Mo.  571,  37  S. 
VV.  513. 

The  purpose  of  such  a  statute  is  not  to 
bring  the  nonresident  officer  of  the  corpora- 
tion within  the  jurisdiction  of  the  court,  but 
to  bring  the  domestic  corporation  within  its 
jurisdiction.  It  does  not  seek  to  have  the 
process  of  the  court  affect  the  personal  or 
property  rights  of  a  person  or  corporation 
resident  in  another  state;  and  therefore  is 
not  an  attempt  to  extend  the  process  of  the 
court  beyond  the  territorial  limits  of  the 
state  within  which  it  is  established.  It  fol- 
lows that  the  only  question  really  involved 
is  whether  or  not  such  service  constitutes 
due  process  of  law  within  the  state.  The 
fundamental  principle  involved  in  "due 
process  of  law"  is  that  it  shall  give  suffi- 
cient notice  of  the  pendency  of  the  action 
or  proceeding,  and  a  reasonable  opportunity 
to  a  defendant  to  appear  and  assert  his  rights 
before  a  tribunal  legally  constituted  to  ad- 
judicate such  rights.  And  whenever  a  stat- 
utory mode  of  service  is  reasonably  designed 
to  accomplish  that  end  service  in  accordance 
therewith  constitutes  due  process  of  law, 
and  confers  jurisdiction  on  the  state  court. 

Counsel  for  appellant  note  the  fact  that 
chap.  226,  Laws  of  1911,  being  an  amend- 
ment to  §  110,  Code  Civ.  Proc.  provides  that 
service  on  a  domestic  corporation  may  '  be 
made  by  delivering  a  copy  to  a  designated 
officer  of  the  corporation,  "either  within  or 
without  the  state,"  and  urge  that  this  enact- 
ment is  a  legislative  recognition  of  the  insuf- 
ficiency of  the  existing  statute  to  authorize 
such  service.  A  legislative  declaration  as  to 
the  construction  to  be  given  a  previous  stat- 
ute is  not  conclusive  or  binding  on  the 
courts.  The  amendment,  however,  may  be 
regarded  as  an  express  legislative  adoption 
of  the  principle  announced  in  this  decision 
as  to  what  constitutes  due  process  of  law. 
No  question  of  discretion  is  involved  in  the 
ruling  of  the  trial  court.  It  is  not  alleged 
that  the  defendant  corporation  did  not  re- 
ceive notice  of  the  pendency  of  the  action, 
nor  that  it  has  a  good  defense  thereto.  We 
are  clearly  of  opinion  respondent  is  right  in 
his  contention,  and  that  the  principle  under- 
lying the  decisions  in  Clearwater  Mercantile 
Co.  V.  Roberts,  J.  &  R.  Shoe  Co.  and  Hinck- 
ley V.  Kettle  River  Co.  supra^  and  the  cases 
there  cited,  is  controlling  in  this  case. 

The  order  and  judgment  of  the  trial  court 
are  therefore  affirmed. 

A    petition    for    rehearing    having    been 
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granted,  Smitlit  J.,  on  May  24,  1913,  hand- 
■ed  down  the  following  additional  opinion 
(—  S.  D.  — ,  141  N.  W.  979)  : 

This  cause  is  before  us  on  rehearing, 
which  was  granted  and  a  reargument  per- 
mitted because  of  the  importance  and  noY- 
•elt}'  of  the  main  question  involved.  The 
original  opinion  is  reported,  in  —  S.  D.  — , 
ante,  941,  138  N.  W.  959.  We  are  not  dis- 
posed to  change  the  views  there  expressed 
4is  to  the  interpretation  of  the  provisions  of 
§  110,  Code  Civ.  Proc.  This  statute  by 
necessary  implication  divides  corporations 
into  two  general  classes, — domestic  and  for- 
eign. It  also  distinguishes  certain  classes 
of  cases  in  which  service  may  be  made  on 
foreign  corporations.  As  to  this  class  of 
«orporations,  service  can  be  made  only :  ( 1 ) 
Wlien  the  corporation  has  property  in  the- 
state;  (2)  when  the  cause  of  action  arose 
in  the  state;  or  (3)  when  such  service  shall 
be  made  in  this  state  personally,  upon  some 
one  of  four  of  its  officers  named  in  the  stat- 
ute. It  would  seem  also,  under  the  first 
•clause  of  the  statute,  it  was  intended  that 
when  a  foreign  corporation  has  property  in 
this  state,  or  the  cause  of  action  arose 
therein,  service  may  be  made  upon  any  one 
of  the  six  officers  named  in  the  statute, 
either  within  or  without  the  state;  but  that 
•question  is  not  before  us,  and  we  do  not 
decide  it.  Necessarily,  all  corporations  not 
embraced  within  the  limitations  applying 
to  foreign  corporations  are  domestic  corpo- 
rations. The  provisions  of  the  statute  as  to 
property  within  the  state,  that  the  cause 
of  action  arose  in  the  state,  or  that  service 
must  be  made  within  the  state,  have  no  ap- 
plication to  domestic  corporations.  We 
think,  as  to  domestic  corporations,  the  stat- 
ute waa  intended  to  authorize  service,  eilAier 
within  or  without  the  state,  upon  any  one 
of  the  six  officers  or  agents  named  in  the 
statute. 

The  important  and  crucial  question  is,  as 
stated  in  appellant's  brief  on  rehearing, 
whether  the  service  thus  authorized,  con- 
stitutes "due  process  of  law."  In  a  discus- 
«ion  of  this  question,  it  must  be  borne  in 
mind  that  a  domestic  corporation  is  always, 
not  only  a  resident  of  the  state,  but  is  at 
all  times  within  the  state,  and  cannot  be 
absent  therefrom  even  temporarily.  The 
real  question,  then,  is  whether  the  mode  of 
service  provided  by  this  statute  upon  a  cor- 
poration, resident  of  and  at  all  times  with- 
in the  state,  constitutes  "due  process  of 
law."  The  case  before  us,  we  think,  is  dis- 
tinguishable from  a  case  where  a  natural 
person,  either  resident  or  nonresident,  is  at- 
tempted to  be  served  with  process  without 
the  boundaries  of  the  state.  It  seems  to  us 
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that  appellant's  counsel  has  failed  to  dis- 
tinguish between  "process"  as  a  writ,  and 
"due  process  of  law."  The  question  is  not 
whether  "process"  may  be  served  ui>on  a 
person  outside  the  boundaries  and  jurisdic- 
tion of  the  state,  but  whether  service  upon 
a  domestic  corporation,  a  resident  of  and 
within  the  state,  by  delivery  of  a  summons 
to  one  of  its  officers  named  in  the  statute, 
outside  the  state,  constitutes  "due  process  of 
law."  Appellant,  in  its  brief  on  rehearing, 
says :  "We  concede  to  the  fullest  extent  the 
doctrine  of  the  (former)  opinion  in  this  case, 
that  a  state  has  the  right  to  prescribe  the 
method  of  service  upon  its  own  citizens,  and 
that  the  method  of  service  adopted  by  the 
legislature,  whatever  it  may  be,  if  personal- 
ly (properly)  designed  to  give  notice  to  the 
defendant,  is  sufficient  to  support  a  personal 
judgment. 

The  statement  of  counsel  makes  it  ua- 
necessary  to  refer  to  the  authorities  whidi 
discuss  generally  and  establish  this  doc- 
trine. But  counsel  in  their  brief  further 
say:  "The  power  of  the  state  to  designate 
the  method  of  service  of  process  is,  however, 
subject  to  a  verj'  well-deflned  restriction. 
l*he  power  must  be  exercised  within  the 
territorial  limits  of  the  state." 

Counsel  found  this  supposed  restriction 
upon  the  universally  recognized  doctrine 
that  a  state  canot  send  its  process  over  a 
state  line  and  thus  make  its  laws  operative 
in  another  jurisdiction.  A  moment's  reflec- 
tion, we  think,  will  make  it  clear  that  this 
statement  of  an  alleged  exception  or  restric- 
tion is  inaccurate.  As  an  approximately 
correct  statement,  it  may  be  said  that  the 
power  to  proceed  under  a  state  statute,  pre^ 
scribing  a  particular  mode  of  service  as  to 
citizens  of  the  state,  can  only  be  constitu- 
tionally exercised  when  the  citizen  is  within 
the  territorial  limits  of  the  state.  Thus 
stated,  we  think  the  rule  is  sustained  bv 
practically  all  the  authorities.  But  stat- 
utes may  be  found  under  which  it  has  been 
contended,  by  reason  of  the  general  rule  as 
stated  by  appellant's  counsel,  that  a  state 
may  authorize  service  of  process  upon  its 
own  citizens  outside  its  territorial  jurisdic- 
tion. This  view  could  onlv  be  sustained,  if 
at  all,  upon  the  theory  that  a  citizen  of  the 
state  is  always  constructively  within  its 
boundaries  and  subject  to  its  laws.  A  stat- 
ute seemingly  enacting  this  principle  is  dis- 
cussed by  Justice  McLain,  in  Raher  v.  Raher. 
150  Iowa,  511,  35  L.R.A.(N.S.)  292.  129 
X.  W.  494,  Ann.  Cas.  1912  D,  -694.  In  that 
case,  service  was  made  in  South  Dakota,  on 
the  defendant  Raher,  who  was  at  the  time  a 
resident  and  citizen  of  Iowa.  It  was  con- 
tended that  service  outside  the  state  of  Iowa 
was  valid,  because  authorized  by  the  laws 
of  that  state  and  because  Raher  was  a  eiti- 
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or  resident  of  that  state.  Juatice  Mo- 
Imh  said:  "The  precise  question  involved 
in  this  ease  is  absolutely  without  precedent 
in  this  or  any  other  state  in  the  Union." 
fie  reaches  the  conclusion  that  the  statute 
anthorizing  such  service  is  unconstitutional, 
both  under  the  state  and  Federal  Consti- 
tutions. 

We  have  no  criticism  to  offer,  either  as  to 
the  reasoning  or  the  final  conclusion  in  that 
case;  but  We  think  it  has  no  application  to 
the  case  before  us,  because  not  only  was  the 
service  made  outside  the  state,  but  the  de- 
fendant himself  was  outside  the  state  at  the 
time  of  service.  In  the  Kaher  Case,  it  was 
held  that  sudh  service  did  not  constitute 
'*due  process  of  law,"  and  therefore  the  stat- 
ute authorizing  it  was  unconstitutional. 
But  what  constitutes  due  process  of  law,  as 
to  a  citizen  within  the  state,  is  a  different 
question,  and  we  think  is  settled  by  the  au- 
thorities. It  may  be  conceded  that  no  per- 
son, resident  or  nonresident  of  the  state,  car 
be  required  by  service  cd  process  or  notice 
in  a  foreign  state  to  appear  and  defend  in 
the  courts  of  the  state  from  which  such  no- 
tice or  process  issues,  except  in  those  cases 
in  which  the  impending  action  is  intended 
to  affect  property  or  status  of  such  person 
already  within  the  jurisdiction  of  the  state 
or  its  courts.  The  exception  is  founded 
upon  the  theory  that,  while  the  process  or 
writ  of  the  state  court  cannot  reach  a  perscm 
outside  the  state,  it  can  reach  his  property 
which  is  within  tiie  state.  But  even  in  this 
olass  of  cases,  the  procedure  is  unconstitu- 
tional unless  it  is  such  as  to  Constitute  "due 
process  of  law."  It  is  essential  to  due  proc- 
ess of  law  in  such  cases  that  some  method 
of  service  of  notice  be  provided,  reasonably 
designed  to  reach  the  defendant,  and  that  an 
opportunity  be  offered  him  to  appear  and  de- 
fend. It  is  not  the  fact  alone  that  property 
of  the  absent  defendant  is  within  the  state, 
or  is  seized  under  a  writ  of  process  of  the 
state  courts  that  constitutes  due  process  of 
law.  It  is  the  notice,  and  opportunity  to 
appear  and  defend  provided  by  the  statute, 
which  constitutes  such  process. 

In  Ckrter  v.  Frahm,  —  S.  D.  -— ,  141  N. 
W.  373,  this  court  quoted  with  approval  the 
language  in  Freeman  on  Judgments,  §  611, 
where  it  is  said:  ''The  mere  seizure  of 
property  does  not  confer  jurisdiction  upon 
the  court  to  proceed  to  judgment.  To  this 
end,  some  notification  of  the  proceedings, 
beyond  that  arising  from  seizure,  prescrib- 
ing the  time  within  which  the  appearance 
must  be  made,  is  essential.  Such  notifica- 
tion is  usually  made  by  publication  in  some 
form.  The  manner  of  notification  is  imma- 
terial, hut  the  notification  itself  is  indis- 
penadble/*     (The  italics  are  ours.) 

No  argument  or  citation  of  authorities  is 


necessary  to  sustain  the  proposition  that 
such  notice  as  is  required  to  constitute  "due 
process  of  law"  when  a  person  or  a  foreign 
corporation  has  property  within  the  state 
may  be  served  outside  the  state.  The  notice 
thus  required  is  not,  in  itself,  due  process  of 
law;  it  is  merely  one  of  its  essential  parts. 
The  fact  that  the  notice  in  this  class  of 
cases  may  be  served  outside  the  state  is 
alone  sufficient,  we  think,  to  demonstrate  the 
fallacy  of  appellant's  contention, — that  the 
notice  essential  to  due  process  of  law  as 
against  our  own  citizens  within  the  state 
cannot  be  served  or  given  outside  the  state 
boundaries.  It  is  apparent  that  the  oaseb 
cited  by  appellant,  which  hold  that  a  judg- 
ment in  personam  cannot  be  entered  upon 
service  outside  the  state  upon  either  resi- 
dents or  nonresidents,  of  either  notice  or 
process,  have  no  application  to  the  case  be- 
fore us.  In  this  case,  we  are  dealing  with 
a  resident  of  the  state  which  never  was  and 
never  can  be  outside  its  boundary  lines. 
The  constitutional  limitation  as  to  persons 
without  the  state  does  not  apply  to  persons 
actually  within  its  boundaries.  As  to  per- 
sons within  the  state,  the  only  constitutional 
restriction  is  that  they  sliall  not  be  deprived 
of  life,  liberty,  or  property  without  due 
process  of  law.  As  to  this  limitation,  no 
distinction  exists  between  actions  in  rem 
and  actions  in  personam.  The  only  question 
is  whether  the  procedure  provided  by  the 
statute  is  such  as  to  constitute  due  process 
of  law.  If  service  of  summons  outside  the 
state,  upon  a  non-resident  who  has  property 
in  the  state,  is  sufficient  notice  to  afford  an 
opportunity  to  appear  and  defend  against  the 
taking  of  its  property,  we  see  no  reason  for 
holding  that,  as  to  a  domestic  corporation, 
a  like  service  upon  its  agent  or  officer,  out- 
side the  state,  is  not  likewise  sufficient  to 
constitute  due  process  of  of  law.  We  think 
the  rule  is  that,  when  a  citizen  of  the  state 
is  within  its  territorial  jurisdiction,  the 
state  may  authorize  any  mode  of  service 
reasonably  designed  and  calculated  to  give 
him  notice  of  the  judicial  proceeding  im- 
pending^ and  to  afford  him  a  reasonable 
opportunity  to  defend  in  its  courts,  and  any 
statutory  mode  of  service  which  fulfils  these 
requirements  affords  "due  process  of  law." 

In  some  cases,  the  courts,  while  recogniz- 
ing the  authority  of  the  legislature  to  pre- 
soribe  the  mode  of  service  as  to  citizens 
within  the  state,  have  held  that  the  service 
prescribed  by  a  particular  statute  was  not 
due  process  of  law,  because  not  reasonably 
calculated  to  bring  notice  of  the  c(»nmence- 
ment  of  the  action  home  to  the  defendant. 
Pinney  v.  Providence  Loan  &  Invest.  Co. 
106  Wis.  396,  50  L.R.A.  677,  80  Am.  St  Rep. 
41,  82  N.  W.  308. 

Nelson  v.  Chicago,  B.  &  Q.  R.  Co.  225  111. 
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397,  8  L.R.A.(N.S.)  1186,  116  Am.  St.  Rep. 
133,  80  N.  E.  109,  a  case  not  before  referred 
to,  was  an  action  on  the  case  against  a  do- 
mestic corporation  of  the  state  of  Illinois. 
The  statute  of  that  state  in  substance  pro- 
vides that,  when  the  sheriff  makes  return 
upon  the  summons  that  the  defendant  com- 
pany has  no  officer  or  agent  upon  whom 
summons  can  be  served  in  the  county,  service 
may  be  made  by  publication  and  mailing. 
This  statute  was  attacked  as  unconstitu- 
tional. The  court  said:  "In  this  case 
actual  service  could  not  be  had  upon  the  de- 
fendant, although  the  suit  was  properly 
brought  in  the  court  from  which  the  process 
was  issued  and  the  defendant  was  a  resident 
of  and  wafl  in  the  state,  and  the  question 
here  is  narrowed  to  this:  Can  the  legisla- 
ture provide  a  constructive  or  substituted 
service  of  process  by  publication  and  mail, 
in  lieu  of  actual  service  of  process,  in  a  case 
where  the  process  cannot  be  actually  served 
upon  the  defendant  in  the  county  where  the 
statute  expressly  authorizes  the  suit  to  be 
commenced,  although  the  defendant  resides 
and  is  in  the  state?  .  .  .  While  the  au- 
thorities are  not  in  entire  harmony  upon  the 
subject,  the  Illinois  cases  and  the  greater 
weight  of  authority  clearly  establish,  we 
think,  the  proposition  that  a  personal  judg- 
ment in  an  action  at  law  nuiy  be  rendered 
against  a  defendant  residing  in  and  who  is 
in  the  state  where  the  suit  or  proceeding  is 
pending,  who  has  been  notified  of  the  pend- 
ency of  the  suit  by  constructive  service  of 
process,  where  it  appears  actual  service  of 
process  could  not  be  had  upon  the  defendant, 
if  the  constructive  service  provided  for  was 
requiriHl  to  be  had  in  such  manner  that  the 
reasonable  probabilities  were  that  the  de- 
fendant would  receive  notice  of  the  pending 
action  or  proceeding  before  judgment  or  de- 
cree was  rendered  against  him."  The  stat- 
ute was  held  constitutional. 

A  similar  statute  was  sustained  in  the 
case  of  Clearwater  Mercantile  Co,  v.  Rob- 
erto, J.  &  R.  Shoe  Co.  61  Fla.  176,  4  L.R.A. 
(N.S.)  117, 120  Am.  St.  Rep.  153,  40  So.  436, 
in  an  action  in  peraotuim.  In  that  case  the 
appeal  was  from  the  denial  of  a  motion  to 
vacate  a  personal  judgment  against  a  do- 
mestic corporation  upon  default.  It  was 
admitted  that  service  was  in  accordance 
with  the  statute.  The  court  said:  "The 
fundamental  object  of  all  laws  relating  to 
service  of  process  is  to  give  that  notice  which 
will,  in  the  nature  of  things,  most  likely 
bring  the  attention  of  the  corporation  to 
commencement  of  the  proceedings  against  it, 
and.  when  the  legislature  carries  out  this 
clear  design,  it  should  not  be  stricken  down 
by  the  courte." 

A  statute  of  Minnesota  provided,  in  sub- 
stance, that,  when  a  domestic  corporation 
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bad  no  officer  in  the  state  upon  whom  serv- 
ice of  process  could  be  made,  an  actioii 
might  be  commenced  in  any  countv  wiiere 
the  cause  of  action  arose,  by  depositing  a 
copy  of  the  summons,  writ,  or  other  process 
or  citation  in  tlie  office  of  the  secretary  of 
state,  which  should  be  deemed  and  treated 
as  personal  service  on  such  corporation. 
The  statute  was  assailed  as  unconstitu- 
tional, because  such  service  was  not  das 
process  of  law.  The  court  sayt:  "If  the 
mode  of  service  provided  for  is,  under  the 
circumstances,  reaaonable  and  appropriate 
to  the  case,  it  is  'due  process  of  law,'  and. 
as  to  citizens  and  residento  of  the  state, 
wiU  give  jurisdiction  of  the  person,  and  sup- 
port a  personal  judgment  against  them,  al- 
though they  were  not  served  in  peraoiD. 
Freeman,  Judgm.  §  127.  There  ia  no  clasi 
of  cases  where  there  is  greater  necessitj 
.  .  .  for  service  in  person  than  where 
domestic  corporations  have  no  officers  who 
can  be  found  in  the  state  upon  wtiom  to 
make  service  of  process;  and  we  can  con- 
ceive of  no  other  form  of  service  whiek 
would  in  such  cases  be  more  appropriate 
and  more  likely  to  communicate  notice  of 
the  commencement  of  the  action  to  the 
corporation,  than  the  one  provided  in  this 
statute."  Hincklev  v.  Kettle  River  R,  Oa. 
70  Minn.  110,  72  N.  W.  836. 

In  their  brief  on  rehearing,  appellant's 
counsel  attempt  to  distinguiafh  the  Florida 
and  Minnesota  case6,  upon  the  ground  that 
in  neither  case  did  the  statute  declare  that 
tlie  notice  might  be  given  or  any  act  done 
outside  the  boundaries  of  the  state.  No 
authority  is  cited  to  sustain  this  contention, 
and,  as  suggested  in  our  former  opinion,  we 
see  no  reason  for  holding  that  service,  sufK- 
cient  in  itoelf  to  comply  witb  the  require- 
ment of  notice  as  one  of  the  elements  of  due 
process  of  law,  when  made  outside  the  state 
upon  the  proper  officer  or  agent  of  a  domes- 
tic corporation,  is  not  due  process  of  law. 
The  essential  thing  is  that  thd  notice  re- 
quired be  given  or  served  in  such  manner  as 
to  afford  a  reasonable  probability  that  it 
will  reach  the  defendant  who  is  witihin  the 
state.  That  a  notice  personally  served  upon 
an  agent  of  a  domestic  corporation  outeide 
the  state  would  be  less  likely  to  reach  the 
corporation  within  the  state  than  would  a 
notice  filed  with  the  secretary  of  state  or 
published  in  some  newspaper  in  the  state 
would  seem  unreascmable. 

We  are  of  opinion  that  the  statute,  as  we 
have  construed  it,  should  be  held  to  pro- 
vide due  process  of  law  as  to  a  domestic 
corporation,  and  that  the  order  appealed 
from  should  be  affirmed. 

Gates,  J.,  took  no  part  in  this  decisioa. 
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J.  E.  RAY,  Guardian  of  John  H.  Ray, 

V. 

ELMER  YOUNG,  Appt. 

(—  Iowa,  — ,  142  N.  W.  393.) 

Fixtures  —  repair  shop  —  right  to  re- 
move. 

1.  A   frame  building  covering  30  by   50 
feet  of  space,  erected  by  a  tenant  on  the 


leased  property,  which  is  placed  on  a  cement 
foundation  and  is  connected  by  a  shed  with 
the  building  on  the  lot  when  the  lease  was 
taken,  and  which  is  used  as  a  garage  and 
repair  shop,  may  be  removed  at  the  en^ 
of  the  term  as  a  trade  fixture  if  it  can  be 
done  without  injury  to  the  premises. 

liife  tenant  —  iessee  —  rig^ht  to  remove 
trade  fixtures. 

2.  The  right  of  a  lessee  of  a  life  tenant 
to  remove  his  trade  fixtures  from  a  lease- 
hold does  not  terminate  instantly  upon  the 
death  of  the  life  tenant,  but  he  has  a  rea- 


Note.  —  Termination  of  estate  of  uncer- 
tain  duration  as  affecting  right  of 
sublessee  to  remove  trade  fixtures. 

Under  the  general  rule  that  where  the 
lessee's  term  is  for  an  indefinite  period, 
as  at  the  will  of  the  landlord,  the  former 
has  a  reasonable  time  after  its  expiration 
in  which  to  remove  his  fixtures  (19  Cyc. 
1068),  it  would  seem  reasonably  to  follow 
tliat  he  should  have  the  same  privilege 
where  the  uncertainty  of  duration  charac- 
terizes his  lessor's  estate,  rather  than  his 
own. 

This  is  the  rule  laid  down  in  Ray  v. 
Young,  where  it  was  held  that  the  right 
of  the  lessee  of  a  life  tenant  to  remove 
trade  fixture^  from  the  leased  premises  does 
not  terminate  immediately  by  virtue  of  the 
death  of  his  lessor,  but  that  he  is  entitled 
to  a  reasonable  time  thereafter  in  which 
to  remove  such  fixtures. 

So,  where  the  owner  of  premises  went 
abroad  for  an  indefinite  period,  and  left 
an  agent  in  charge  "while  ne  was  gone"  to 
make  the  premises  pay  the  best  way  he 
could,  and  the  agent  leased  the  premises 
for  a  term  of  years,  it  was  lield  that  the 
return  of  the  owner  terminated  the  agency, 
and  that  his  demand  of  the  premises  ter- 
minated the  tenancy,  but  that  the  lessee 
had  a  reasonable  time  thereafter  in  which 
to  remove  his  fixtures.  Antoni  v.  Belknap, 
102  Mass.  193. 

And  in  Oakley  v.  Monck,  L.  R.  1  Exch. 
159,  4  Hurlst.  &  C.  251,  35  L.  J.  Exch. 
N.  S.  87,  12  Jur.  N.  S.  213,  14  L.  T.  N.  S. 
20,  14  Week.  Rep.  406,  it  was  said  that 
where  a  tenant  for  life  leases  premises  to 
another  with  the  stipulation  that  all  fruit 
trees  and  shrubs  planted  by  such  sub- 
lessee during  his  term  and  remaining  on 
the  premises  at  the  expiration  of  the  lease 
shall  be  taken  by  the  landlord  at  a  valua- 
tion, if  the  landlord  dies  the  tenant  may 
either  call  on  his  executors  to  take  the 
trees  at  a  valuation,  or  he  may  exercise 
the  ordinary  right  of  a  tenant  holding  an 
uncertain  interest  to  remove  within  a  rea- 
sonable time  such  fixtures  as  in  the  trade 
of  a  nurseryman  are  in  the  nature  of  trade 
fixtures.  In  that  case,  the  tenant  took 
neither  course,  but  remained  in  possession, 
paying  rent  to  the  next  succeeding  pro- 
prietor, and  it  was  held  that  such  pro- 
prietor was  not  thereby  bound  by  the 
special  stipulation  in  the  original  lease 
not  known  to  him. 
46  L,R,A.(N.S.) 


But  it  has  been  held  that  a  tenant  for 
life  cannot,  by  contract  with  his  tenant, 
bind  the  remainderman  so  as  to  authorize 
the  subtenant  after  the  termination  of  the 
life  estate  to  remove  structures  which,  but 
for  such  contract,  would  in  law  constitute 
a  permanent  accession  to  the  estate.  White 
V.  Arndt,  1  Whart.  91  (stable) ;  Haflick  v. 
Stober,  11  Ohio  St.  482  (barn). 

In  Haflick  v.  Stober,  supra,  it  was  said 
that  the  right  of  a  sublessee  of  a  tenant 
who  holds  for  an  uncertain  period  to  re- 
move fixtures  after  the  expiration  of  such 
tenancy  must  be  confined  to  sucli  fixtures 
as  the  sublessee  would  be  entitled  to  re- 
move as  a  matter  of  legal  right  without 
reference  to  any  contract  on  the  subject. 

Again,  on  the  falling  in  of  the  particular 
estate,  the  remainderman  is  entitled  to  all 
the  improvements  which  the  law  denomi- 
nates fixtures,  without  regard  to  the  manner 
in  which  they  are  constructed,  the  persons 
who  may  have  erected  them,  or  whether 
they  may  contribute  to  enhance  the  value 
of  the  property  or  not.  It  is  not  competent 
for  the  life  tenant  and  the  subtenant  to 
make  an  agreement  which  afi'ects  the  in- 
heritance, without  the  assent  of  the  re- 
mainderman. And  without  such  assent, 
fixtures  or  permanent  improvements  can- 
not be  removed  after  the  termination  of  the 
life  estate.  White  v.  Arndt,  supra;  Jones 
V.  Shufflin,  45  W.  Va.  729,  72  Am.  St.  Rep. 
848,  31  S.  E.  975. 

And  the  termination  of  the  life  estate  also 
terminates  the  interest  of  the  lessee  of  the 
life  tenant,  and  thereupon  the  remainder- 
man becomes  entitled  to  the  property  with 
all  improvements  thereon,  and  a  frame 
building  erected  by  such  lessee  cannot  there- 
after be  removed  by  him,  especially  where 
the  remainderman  expressly  refuses  to  join 
in  the  lease  and  where  tne  building  ,was 
erected  against  his  will.  Jones  v.  Shufflin, 
supra. 

And  Stewart  v.,  Matheny,  66  Miss.  21,  14 
Am.  St.  Rep.  638,  6  So.  387,  is  authority 
for  the  proposition  that  one  who  holds 
land  under  conveyance  from  a  life  tenant 
must  be  presumed  to  know  the  nature  and 
duration  of  his  estate,  and  that  upon  the 
termination  of  the  life  estate  the  land 
must  go  to  the  remainderman,  with  all 
permanent  improvements  erected  thereon 
by  the  subgrantoe,  and  that  in  such  case  the 
latter  is  not  entitled  to  compensation  there- 
for. H.  C  Sh. 
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sonable   time  to  effect  the  removal   alter 
that  ev<jnt. 

Fixtures  —  delay  in  remoTal  —  pending 
negotiations  for  renewal  of  lease. 

3.  Delay  of  a  tenant  to  remove  the  fix- 
tures after  termination  of  the  lease  does  not 
become  unreasonable  while  negotiations  for 
the  renewal  of  the  lease  are  pending. 

Iiandlord  and  tenant  —  renewal  of 
lease  —  failure  to  reserve  right  to  fix- 
tures —  effect. 

4.  Failure  to  reserve  right  to  remove 
fixtures  when  renewing  a  lease  does  not 
work  an  abandonment  of  them  to  the  land- 
lord. 

(July  2,  1913.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court  for  Linn  County  in 
plaintiff's  favor  in  an  action  brought  to  en- 
join defendant  from  removing  a  building 
which  had  been  erected  by  him  on  premises 
which  he  occupied  as  tenant.    Reversed. 

Statement  by  Elvans,  J.: 

Suit  in  equity  on  behalf  of  the  owner  of 
real  estate  to  enjoin  a  tenant  from  remov- 
ing a  building  therefrom  which  had  been 
erected  by  the  tenant  thereon  during  hia 
tenancy.  The  defendant  tenant  was  the 
lessee  of  Mrs.  L.  E.  Ray,  who  subsequently 
died  and  who  owned  a  life  estate  only  in 
the  premises,  although  this  latter  fact  was 
not  known  to  the  defendant  at  the  time  of 
his  lease.  The  defendant  entered  upon  the 
premises  in  November,  1909,  under  a  written 
lease  which  permitted  him  to  erect  a  build- 
ing thereon  with  the  right  of  removal 
thereof.  He  erected  his  building  and  con- 
tinued in  possession  until  after  the  death 
of  his  lessor.  He  thereupon  proceeded  to 
remove  the  building.  The  plaintiff,  as  re- 
nminderman,  brought  this  action  by  his 
guardian  to  restrain  such  removal.  There 
was  a  decree  for  the  plaintiff,  and  the  de- 
fendant appeals. 

Mr.  J.  H.  Preston,  for  appellant: 

When  the  building  in  controversy  was 
erected  by  appellant,  it,  by  express  agree- 
ment between  landlord  and  tenant,  was  per- 
sonal property. 

Mickle  v.  Douglas,  76  Iowa,  78,  39  N.  W. 
198,  17  Mor.  Min.  Rep.  137;  McCarthy  v. 
Trumacher,  108  Iowa,  284,  79  N.  W.  1104; 
Union  Terminal  Co.  v.  Wilmar  &  S.  F.  R. 
Co.  116  Iowa,  392,  90  N.  W.  92;  Daly  v. 
Simonson,  126  Iowa,  720,  102  N.  W.  780. 

When  the  improvements  are  placed  on 
the  land  by  the  tenant  under  a  lease  au- 
thorizing him  to  remove  the  same,  he  does 
not  lose  his  right  thereto  by  taking  a  lease 
from  a  subsequent  purchaser  while  in  pos- 
session, which  failed  to  reserve  the  same. 

Daly  V.  Simonson,  126  Iowa,  719,  102  N. 
W.  780;  2.5  Cyc.  1103. 
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Messrs.  Deacon,  Good,  Sargent,  & 
Spangler,  for  i^pellee: 

At  the  expiration  of  a  life  tenancy  the 
remainderman  is  entitled  to  the  property 
with  all  the  improvements  thereon. 

Stewart  v.  Matheny,  66  Miss.  21,  14  Am. 
St.  Rep.  538,  5  So.  387;  Jones  v.  Shufllm. 
45  W.  Va.  T29,  72  Am.  St.  Rep.  848,  31  S.  E, 
975;  Booth  v.  Booth,  114  Iowa,  79,  86  K. 
W.  51. 

Any  agreement  made  by  a  life  tenant 
with  his  lessee  in  reference  to  removing 
buildings  placed  on  the  land  by  said  lessee 
does  not  bind  the  remainderman  or  the  per- 
son holding  the  reversionary  interest. 

Haflick  V.  Stober,  11  Ohio  St.  484;  White 
V.  Amdt,  1  Whart.  91. 

Buildings  placed  on  land  by  a  tenant, 
under  an  agreement  with  a  life  tenant  that 
the  same  can  be  removed,  must  be  removed, 
if  at  all,  during  the  life  of  the  life  tenant 
and  not  afterward. 

Jones  V.  Shufflin,  45  W.  Va.  729,  72  Am. 
St.  Rep.  848,  31  S.  E.  975;  Haflick  v.  Stover, 
11  Ohio  St.  484;  White  v.  Amdt,  1  Whart 
91;  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St 
Rep.  467,  13  Atl.  370,  16  Atl.  301. 

A  tenant  must  take  notice  of  his  land- 
lord's title,  and  if  he  erects  improvements 
on  a  life  estate  he  does  so  at  his  own  risk, 
as  he  cannot  charge  the  remainderman  there- 
for or  remove  them. 

Stewart  v.  Matheny,  66  Miss.  21,  14  Am. 
St.  Rep.  538,  6  So.  387;  Jones  ▼.  Shufflin. 
45  W.  Va.  729,  72  Am.  St.  Rep.  848,  31  S.  E. 
975. 

S?vans,  J.,  delivered  the  opinion  of  th« 

court: 

The  plaintiff  is  the  great  grandson  of  the 
former  husband  of  Mrs.  L.  E.  Ray.  Some 
years  before  the  lease  in  question  Mrs.  lUy 
and  her  husband  had  conveyed  the  r^al 
estate  involved  herein  to  the  plaintiff,  snh- 
ject  to  a  life  estate  therein  in  favor  of  Mrs. 
Ray,  and  such  conveyance  appeared  of  re-  - 
ord.  The  property  so  conveyed  consisted  of 
a  lot  in  the  town  of  Palo,  Linn  county,  and 
a  small  and  old  building  thereon  16  by  24 
in  dimensions.  The  negotiations  between 
the  parties  to  the  lease  began  with  the  fol- 
lowing letter  dated  October  17,  1909,  from 
Mrs.  Ray  to  the  defendant  Young. 

Mr.  Young, 

Kind  Friend: 

I  received  a  letter  from  Ed  Sisley  to-day 
in  regard  to  renting  of  the  shop  on  the 
corner  and  the  lot.  I  will  say  do  you  not 
think  3  dollars  is  a  small  sum  per  month. 
I  think  that  I  ought  to  get  4  dollars  per 
month  out  of  it,  by  paying  the  tax  out  of  it. 
If  you  wish  to  have  it  at  that  price  yoa 
cau  have  it  as  long  as  ^ou  want  it  with  the 
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privilegei  of  removing  the  part  you  put  on 
vhen  the  lease  expires.  I  will  see  my 
brother  Ed  he  lives  at  Walkerton  to  write 
up  a  lease  to  that  effect  as  soon  as  I  can, 
if  everything  is  all  right  with  you.  I  hope 
this  will  be  satisfactory  to  you.  Mr.  Young 
my  address  is  820  East  Washington  street. 

Hoping  to  hear  from  you  soon. 

Your  friend,  L.  E.  Ray.     (Over.) 

If  you.  want  it  at  that  price  you  can  com- 
mence H  to-morrow  and  take  possession  at 
once  and  I  shall  see  that  the  lease  is  coming 
all  right. 

Later  a  written  lease  was  executed  under 
date  of  November  1,  1900,  by  which  the 
premises  were  leased  to  the  defendant  for 
the  term  of  one  year,  with  the  privilege  of 
fiye,  for  the  sum  of  $48  per  year  in  advance. 
Such  lease  contained  the  following  pro- 
Tision:  "Mr.  Elmer  Yoimg  having  the  privi- 
lege of  adding  to  this  building  and  remov- 
ing the  same  at  the  expiration  of  the  lease." 
Young  went  into  possession  and  built  a 
building  on  the  premises  "30x50"  and  con- 
nected the  same  with  the  old  building,  as 
will  be  indicated  later.  The  purpose  of  the 
building  was  for  use  as  garage  and  repair 
shop,  and  it  was  so  used  during  the  entire 
tenancy  of  the  defendant.  The  defendant 
continued  in  possession  of  the  premises 
under  the  lease  until  the  death  of  Mrs.  Ray, 
which  occurred  June  8,  1911.  He  had  pre- 
viously paid  the  rent  in  advance  to  Jan- 
nary,  1912.  He  continued  in  possession  of 
the  premises  throughout  the  year  1911  with 
the  knowledge  and  acquiescence  of  the  plain- 
tiff and  his  guardian.  There  is  some  dis- 
pute at  this  point  between  the  parties,  which 
will  be  considered  later,  as  to  what  the 
understanding  between  them  was  during 
this  continued  occupancy  after  the  death  of 
Mrs.  Ray.  But  it  is  undisputed  that  such 
occupancy  did  continue  with  the  consent  of 
the  plaintiff.  There  were  in  the  meantime 
negotiations  between  the  parties,  looking  to 
a  new  lease;  the  plaintiff,  however,  demand- 
ing a  larger  rental.  On  January  3,  1912, 
the  defendant,  while  preparing  to  remove 
his  building,  was  served  with  a  temporary 
writ  of  injunction  issued  herein.  The  in- 
junction was  made  perpetual  upon  final  de- 
cree. The  effect  thereof  is  to  wholly  deprive 
the  defendant  of  all  right  of  property  in  his 
building. 

The  equity  of  good  conscience  is  not  with 
the  plaintiff  in  this  case.  If  he  is  entitled 
to  the  decree  awarded  below,  it  must  be 
upon  the  ground  of  absolute  legal  right  un- 
affected by  equitable  considerations.  The 
argument  on  behalf  of  the  plaintiff  is  that 
he  is  not  bound  by  the  terms  of  the  con- 
tract between  the  defendant  and  his  lessor; 
that  the  rights  of  the  defendant  under  his 
46  LJR.A.(N.S.) 


contract  terminated  with  the  death  of  such 
lessor;  that  the  death  of  such  lessor  ter- 
minated not  only  the  defendant's  right  of 
occupancy,  but  his  right  of  removal  of  the 
building;  that  the  right  of  removal  provided 
for  by  the  terms  of  the  lease  could  only 
be  exercised  during  the  term  of  the  tenancy; 
and  that  at  the  death  of  the  lessor  the 
building  passed  to  the  remainderman  as  a 
part  of  the  real  estate.  It  is  also  contended 
that  after  the  death  of  the  lessor  the  de- 
fendant entered  into  a  new  oral  lease  with 
the  plaintiff,  and  that  he  became  thereby 
estopped  from  claiming  ownership  of  the 
building.  We  will  consider  these  conten- 
tions in  the  order  stated. 

It  must  be  conceded  that  the  terms  of 
the  contract  between  the  defendant  and  his 
lessor  are  not  binding  as  such  upon  the 
plaintiff  as  remainderman.  Stewart  v. 
Matheny,  66  Miss.  21,  14  Am.  ^.  Rep.  538, 
5  So.  387;  Jones  v.  Shufflin,  45  W.  Va.  729, 
72  Am.  St.  Rep.  848,  31  S.  E.  975.  This 
contract  can  be  considered  only  as  bearing 
upon  the  rights  of  the  defendant  as  they 
were  up  to  the  time  of  the  death  of  his 
lessor.  It  is  the  contention  of  the  plaintiff 
that  such  contract  cannot  be  considered  for 
any  purpose.  In  view  of  such  contention, 
we  may  as  well  inquire  first  whether,  in- 
dependent of  the  provision  of  the  contract 
for  the  right  of  removal,  the  defendant  had 
a  right  as  between  him  and  his  lessor  to 
remove  the  building  erected  by  him.  And 
this  depends  upon  the  further  question 
whether  or  not  the  building  should  be  classi- 
fied as  a  trade  fixture. 

The  following  testimony  of  the  witness 
Hall  is  the  only  consistent  and  intelligible 
description  of  the  property  which  we  find  in 
the  record: 

I  live  in  Palo  and  am  a  carpenter  by  oc- 
cupation; I  assisted  in  building  the  building 
for  Mr.  Young  on  the  lot  in  controversy; 
he  employed  me  to  do  so.  I  am  familiar 
with  the  whole  of  the  building  as  it  now 
stands.  The  old  building  was  one  story, 
16x24,  facing  south;  it  was  moved  back 
about  60  feet,  turned  around  so  it  faces  the 
side  street  to  the  west.  There  was  a  shed 
addition  on  the  east  end  to  make  it  come 
out  even  with  the  new  building.  There  is 
12  feet  of  space  between  the'  old  building 
and  the  new  one;  the  new  building  was 
built  30x50  and  then  gabled  up  with  a  kind 
of  quarter  pitch  roof,  then  this  was  shedded 
down  to  the  old  one  in  between  the  full 
width  of  the  building.  There  was  cement 
floors  over  the  whole  thing,  the  old  ones 
and  the  new.  It  was  used  as  a  garage  and 
blacksmith  shop;  before  the  old  building 
was  moved  it  was  down  to  the  ground  and 
had  no  foundation  under  it;  then  it  was 
moved  back  with  a  cement  foundation  under 
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it;  after  it  was  moved  back  I  helped  to 
tear  the  floor  out;  the  joists  were  all 
pretty  near  gone;  wasn't  any  good  at  all. 
The  sills  were  old;  the  pine  floor  held  it 
together;  that  floor  was  taken  out  and  a 
cement  one  put  in. 

Cross-examination : 

The  new  part  of  the  building  was  frame 
2x6  2  feet  apart  and  10  feet  high,  rafters 
2  feet  apart  covered  with  shiplap  or  drop- 
siding.  It  wasn't  plastered  inside;  the  roef 
was  a  common,  ordinary  roof,  rubberoid. 
It  ran  back  about  60  feet  from  the  front 
to  the  rear,  and  then  the  roof  sloped  off 
for  the  last  12  feet  and  shedded  down  to 
the  old  building.  It  had  a  cement  floor, 
which  extended  from  the  back  end  of  the 
old  part  to  the  front  end  of  the  new  part. 
The  sills  to  the  new  building  ran  back  62 
feet;  the  shed  was  connected  round  the  rear 
end  of  the  old  building  the  same  as  one  of 
those  barns  you  have  in  the  country  with 
the  cowshed  built  on  the  side. 

By  the  Court: 

Q.  Was  that  12  feet  cut  off  from  the  60 
feet  by  partition  and  doors? 

A.  Yes,  you  see  it  was  a  building  30x50, 
and  then  that  was  sided  up  just  like  a  barn, 
and  just  left  two  big  doors,  and  then  a 
shed  built  on  that,  and  it  left  in  there  an- 
other room;  all  that  there  was  between 
there  was  two  big  double  doors.  There  was 
nothing  between  the  12-foot  room  and  the 
old  building.  The  12-foot  room  is  as  long 
as  the  old  room  east  and  west.  The  shed 
points  down  to  the  eaves  of  the  old  building 
and  carries  the  water  off  to  the  eastward. 
There  was  no  new  roof  on  the  old  building 
put  on  at  the  time  this  addition  was  built; 
it  had  a  shingle  roof.  The  foundation  of 
the  new  building  is  cement.  The  floor 
stands  on  top  of  the  cement.  I  saw  them 
putting  in  some  filling  in  the  old  building, 
— dirt  taken  from  the  northerly  end  of  the 
lot,  except  some  sand  they  hauled  from  the 
river.  There  used  to  be  an  old  barn  on  the 
north  of  the  lot,  and  what  they  call  a  rivu- 
let comes  down  there;  it  always  fills  in 
there  with  water;  it  was  always  lower  down 
there.  It  is  about  30  feet  from  the  north 
side  of  the  old  building  to  the  north  end 
of  the  lot. 

Defendant  rests. 

Without  dispute  the  building  was  built 
and  used  for  garage  and  repair- shop  pur' 
poses.  The  following  excerpts  from  tBe  au- 
thorities is  a  sufiicient  indication  of  the 
general  rules  concerning  the  definition  of 
trade  fixtures.  "The  question  as  to  what 
particular  articles  erected  by  a  tenant  on 
the  demised  premises  in  relation  to  his  trade 
come  within  the  protection  of  the  law  as 
being  trade  fixtures,  and  heilce  removable 
by  the  tenant  at  the  expiration  of  his  term, 
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gives  rise  to  a  great  variety  of  considera- 
tions as  to  the  nature  of  the  article,  its  ii5e, 
the  degree  of  annexation,  etc.  Such  annex- 
ations may  consist  of  articles  of  machinerr, 
utensils,  etc.,  of  a  perfect  chattel  nature  i 
fore  annexation  was  made,  and  capable  of 
detachment  and  use  elsewhere  in  connection 
with  other  realty;  or  the  articles  annexed 
may  consist  of  buildings,  etc.,  of  a  more  or 
less  substantia]  and  permanent  nature,  more 
or  less  capable  of  removal  and  reconstruc- 
tion, and  which  having  been  constmcted 
upon  the  land,  have  hitherto  had  no  exist* 
ence  as  integral  chattels,  except  in  oonnee- 
tion  with  the  land  whereon  they  stand." 
Ewell,  Fixtures,  2d  ed.  p.  139. 

"Since  the  strict  application  of  the  rule 
that  things  annexed  to  the  land,  althou^ 
at  the  time  of  annexation  belonging  to  s 
person  other  than  the  owner  of  the  land, 
become  a  part  of  the  land,  would  operate 
to  give  to  the  landlord  all  articles  annexed 
by  the  tenant  for  the  better  enjoyment  of 
the  premises,  and  so  tend  to  prevent  the 
making  of  improvements  by  him  and  ths 
most  beneficial  utilization  of  the  premises, 
the  rule  has  been  subjected  to  considerable 
relaxations  in  the  tenant's  favor,  and  cer- 
tain classes  of  articles,  although  of  such 
character  and  so  affixed  that,  as  between 
persons  in  other  relations,  they  would  be 
treated  as  permanent  annexations,  are  ordi- 
narily removable  by  him. 

"There  are  occasional  statements  to  be 
found  to  the  effect  that  all  annexation! 
made  by  the  tenant  for  the  better  enjoy- 
ment of  the  premises  are  removable  by  him, 
but  these  are  not  in  accord  with  the  wei^t 
of  authority,  which  is  substantially  that  the 
tenant's  rights  of  removal  are  restricted  to: 
(1)  Trade  fixtures;  (2)  domestic  and  orna- 
mental fixtures;  and  by  some  dedsions  (Z) 
agricultural  fixtures.  These  various  classes 
of  fixtures  and  the  tenant's  rights  in  refer- 
ence thereto  will  be  considered  in  the  above 
order. 

"The  exceptional  right  of  the  tenant  to 
remove  fixtures  annexed  for  the  purpose  of 
trade  was,  in  a  quite  early  case,  stated  to 
exist  'in  favor  of  trade  and  to  encourage 
industry,'  and  that  seems  the  logical  ground 
on  which  to  base  it.  Occasionally  it  is  said 
to  be  based  on  the  presumption  of  an  inten- 
tion on  the  part  of  the  tenant  subsequently 
to  remove  the  article,  but  there  appears  no 
more  reason  for  such  a  presumption  when 
the  annexation  is  for  purposes  of  trade  than 
when  it  is  for  any  other  purpose. 

"As  before  remarked,  it  is  a  reasonable 
presumption  that  in  every  case  of  an  an- 
i  nexation  by  a  tenant  having  an  estate  of 
I  limited  duration,  he  intends,  if  possible    to 
I  remove  the  article  annexed  upon  the  termi- 
nation of  his  interest;  but  such  an  intention 
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should  not,  it  seems,  affect  the  rights  of  the 
remainderman  or  reversioner.  Occasionally, 
moreover,  the  court  seems  to  have  regarded 
the  question  whether  a  particular  article  is 
a  trade  fixture,  for  the  purposes  of  the 
rule,  as  dependent  upon  whether  the  tenant 
intended  it  to  be  a  trade  fixture.  But 
whether  an  article  is  a  trade  fixture  is,  it  is 
conceived,  in  no  way  a  question  whether  it 
was  intended  so  to  be,  there  usually,  in- 
deed, being  no  intention  in  this  regard;  but 
it  is  rather  a  question  whether,  so  far  as 
appears  from  the  nature  of  the  article  and 
the  mode  in  which  the  premises  were  uti- 
lized, it  was  annexed  for  the  purpose  of 
aiding  in  the  conduct  of  a  trade. 

"The  determination  of  the  question 
whether  a  particular  article  or  structure 
comes  within  the  rule,  as  being  evidently 
annexed  by  the  tenant  to  aid  in  the  carry- 
ing on  of  his  trade  or  business,  seems  to 
involve  but  little  difficulty.  There  have, 
however,  been  numerous  adjudications  upon 
the  subject,  and  engines  and  boilers,  indus- 
trial machinery,  and  apparatus  of  various 
kinds,  appliances  annexed  by  the  proprietor 
of  a  place  of  public  entertainment  or  amuse- 
ment, buildings,  or  parts  of  a  building,  and 
even  plants  grown  by  a  nurseryman,  have 
all  been  regarded  as  trade  fixtures  in  par- 
ticular cases  and  as  therefore  removable. 
Generally,  it  seems,  an  article  so  annexed 
as  to  be  part  of  the  realty  is  a  trade  fixture 
if  the  purpose  of  the  annexation  was  to  aid 
in  the  conduct  of  a  calling  exercised  for  the 
purpose  of  pecuniary  profit,  provided  this 
calling  is  not  exclusively  agricultural  in  its 
nature;  and  the  fact  that  the  article  has 
also  the  qualities  of  a  domestic  or  agricul 
tural  fixture  is  immaterial  in  this  respect. 
2  Tiffany,  Land.  &  T.  pp.  1576-1574. 

Beyond  question  the  building  under  con- 
sideration in  this  case  was  built  by  the 
defendant  and  used  by  him  strictly  for  trade 
purposes  within  the  meaning  of  the  law  on 
that  subject.  Regardless,  therefore,  of  the 
particular  provision  in  the  defendant's  con- 
tract with  his  lessor,  he  had  a  right  to  re- 
move his  building  as  between  him  and  his 
lessor  as  a  "trade  fixture,"  provided,  of 
course,  that  he  could  do  so  without  sub- 
stantial injury  to  the  premises. 

Taking  such  right  as  it  then  was  imme- 
diately preceding  the  death  of  the  lessor, 
the  question  is  then  projected  whether  his 
right  of  removal  of  his  own  property  from 
the  leased  premises  terminated  instcmter  by 
the  death  of  his  lessor,  or  whether  he  was 
entitled  to  a  reasonable  time  to  remove  his 
property  from  the  premises.  There  are 
cases  which  hold  to  the  strict  rule  of  for- 
feiture against  the  tenant  in  such  a  case. 
Stewart  V.  Matheny,  66  Miss,  21,  14  Am.  St. 
Rep.  538,  5  So.  387;  Jones  v.  Shufflin,  45 
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W.  Va.  729,  72  Am.  St.  Rep.  848,  31  S.  B. 
975.  We  have  never  followed  such  a  nils 
of  forfeiture  in  this  state;  neither  have  we 
had  occasion  to  pass  upon  the  exact  ques- 
tion now  before  us.  The  principle  or  theory 
upon  which  such  rule  is  said  to  be  based  is 
that  the  fixtures  erected  by  a  tenant  become 
a  part  of  the  realty  as  soon  as  erected,  and 
that  there  is  no  right  of  property  therein 
to  the  tenant,  his  right  being  in  the  nature 
f}f  a  privilege  or  license  to  sever  the  same 
from  the  realty  and  repossess  himself  there- 
of, and  that  a  failure  to  exercise  such  right 
or  privilege  during  the  term  of  the  tenancy 
is  in  legal  effect  a  complete  abandonment 
or  "dereliction"  to  the  landlord.  This  the- 
ory of  the  na|;ure  of  the  right  of  the  tenant 
to  fixtures  erected  by  him  has  been  repu- 
diated in  many  jurisdictions,  including  our 
own,  as  will  be  hereinafter  noted.  The  pre- 
vious holdings  of  this  court  in  that  respect 
have  been  that  the  tenant  has  a  right  of 
property  in  the  fixtures  so  erected  by  him, 
although  he  may  lose  his  right  of  property 
on  the  theory  of  abandonment  by  the  fail- 
ure to  make  timely  removal  thereof.  'While 
such  right  remains,  the  property  is  deemed 
as  the  personal  property  of  the  tenant  as 
between  him  and  the  landlord. 

We  think  the  weight  of  authority  and 
reason  is  that  the  right  of  removal  is  not 
necessarily  lost  by  the  mere  expiration  of 
the  term.  An  active  duty  devolves  upon  the 
tenant  to  exercise  his  right  promptly,  in 
view  of  all  the  circumstances  of  the  case, 
and  ordinarily  he  is  required  to  exercise  it 
before  an  actual  surrender  of  the  possession 
of  the  premises.  But,  as  long  as  he.  con- 
tinues in  possession  with  the  acquiescence 
of  the  owner,  his  right  of  removal  continues 
accordingly.  Gartland  v.  Hickman,  56  W. 
Va.  75,  67  L.RA.  6M,  49  S.  E.  14;  Shellar  v. 
Shivers,  171  Pa.  569,  33  Atl.  95,  18  Mor. 
Min.  Rep.  260;  Berger  v.  Hoemer,  36  HI. 
App.  360;  Preston  v.  Briggs,  16  Vt.  124; 
Burk  V.  HoUis,  98  Mass.  55;  Beckwith  V. 
Boyce,  9  Mo.  560;  Wee  ton  v.  Woodcock,  7 
Mees.  &  W.  14,  10  L.  J.  Exch.  N.  S.  188; 
Merritt  v.  Judd,  14  Gal.  59,  6  Mor.  Min.  Rep. 
62;  Morey  v.  Hoyt,  62  Conn.  542,  19  L.R.A. 
611,  26  Atl.  127;  Youngblood  ▼.  Eubank,  68 
Ga.  630;  Erickson  v.  Jones,  37  Minn.  459,  35 
N.  W.  267;  Loughran  v.  Ross,  45  N.  Y.  792, 
6  Am.  Rep.  173;  Alexander  ▼.  Touhy,  13 
Kan.  64;  Leader  v.  Homewood,  5  C.  B.  N.  S. 
546,  27  L.  J.  C.  P.  N.  S.  316,  4  Jur.  N.  S. 
1062;  Barff  v.  Probyn,  73  L.  T.  N.  S.  118,  64 
L.  J.  Q.  B.  N.  S.  557 ;  Mackintosh  v.  Trotter, 
3  Mees.  &  W.  184;  Wright  v.  Macdonnell,  88 
Tex.  140,  30  S.  W.  907;  Allen  v.  Kennedy, 
40  Ind.  142;  Hedderich  v.  Smith,  103  Ind. 
203,  53  Am.  Rep.  509,  2  N.  E.  315. 

The  following  from  Tiffany  on  Landlord 
and  Tenant,  vol.  2,  pp.   1585  et  seq.,  is  H 
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sufficient  rSsumS  of  the  authorities  on  this 
question: 

"A  question  has  frequently  arisen  as  to 
the  time  at  which  the  right  to  remove  trade, 
ornamental,  or  agricultural  fixtures  must  be 
exercised;   and  it  is  difficult  to  extract  a 
uniform  rule  from  the  decisions  in  this  re- 
gard.    In  some'  decisions  it  is  stated  that 
the  removal  must  be  made  during  the  term, 
in  some   that  the   right   expires   with   the 
tenancy,  and  in  some  that  it  may  be  exer- 
cised  a  'reasonable  time'  after  the  expira* 
tion  of  the  term.    It  has  occasionally  been 
stated  that  the  tenant's  right  of  removal 
continues  'during  his  original  term,  and  dur- 
ing such  further  period  of  possession  by  him 
as  he  holds  the  premises  under  a  right  still 
to   consider  himself  as   tenant/   or  during 
what  may,  for  this  purpose,  'be  considered 
as  an  excrescence  on  the  term,'  or  'during 
his     rightful     continuance     in     possession.' 
What  is  the  exact  meaning  of  some  of  these 
statements    it    is    difficult    to    say,    but    a 
number  of  cases  recognize  the  right  of  the 
tenant  to  remove  the  fixtures  even  after  the 
term,  provided  he  does  so  before  he  relin- 
quishes possession  of  the  land;  it  being  said 
in  some  that  he  may  make  the  removal  be- 
fore such  relinquishment  of  possession,  and 
in  others  that  he  must  do  so.    The  decisions 
or  dicta  to  the  effect  that  a  tenant  holding 
over  has  the  right  of  removal,  and  that  he 
loses  the  right  by  giving  up  possession  of 
the  premises,  are  usually  in  terms  based  on 
the  theory  that  by  yielding  possession  he 
indicates  an  intention  to  abandon  the  fix- 
tures, and  that  no  presumption  of  such  an 
intention  arises  so  long  as  he  continues  his 
possession.    But,  as  has  been  well  remarked, 
if  his  right  as  to  fixtures  on  the  premises 
are   to  be  determined  by  the  presumption 
of  his  intention   to  abandon  vel  non,  the 
same  rule  should  apply  to  chattels  on  the 
land  not  so  annexed  as  to  become  fixtures, 
and  he  would  lose  all  right  to  them  by  re- 
linquishing possession  of  the  land,  which  he 
certainly  does   not   do.     This   theory   of  a 
presumption      of     abandonment,     however, 
seems   the  only  possible  one  on   which,  in 
any  jurisdiction  in  which  removable  fixtures 
are  regarded  as  personalty,  to  support  the 
view  that  the  right  of  removal  is  lost  by 
the   tenant's    relinquishment   of   possession 
of  the  land.    On  the  other  hand,  regarding 
the  fixtures  as  constituting  a  part  of  the 
land,  with  a  mere  right  of  removal  in  the 
tenant,  it  is  perhaps  difficult  to  see  why  a 
tenant    should    be    enabled,   by   wrongfully 
holding  over,  to  extend  the  period  for  the 
removal   of  the  fixtures,  thus  profiting  by 
his  own  wrong.    Such  a  case,  it  might  seem, 
would  be  governed  by  a  rula  different  from 
that    which    governs    when    he    holds    over 
rightfnllv;   that  is,  by  permission.     In  the 
40  L,R.A,(N.S.) 


latter  case,  it  has  been  decided,  the  right  of 
removal  continues. 

"(b)  Tenancy  of  uncertain  duration.  If 
the  tenancy  is  of  uncertain  duration,  such 
as  a  tenancy  at  will,  or  if  it  is  subject  to 
termination  on  a  certain  contingency,  the 
tenant  has  a  'reasonable  time'  after  ita  ter- 
mination within  which  to  remove  the  fix- 
tures, provided  at  least  the  termination  is 
not  the  result  of  his  own  voluntary  act, 
and  provided  further,  it  seems,  he  has  not 
relinquished  possession.  It  has  been  ques- 
tioned whether  this  principle  would  apply 
to  a  tenancy  at  will,  when  by  statute  the 
tenant  is  entitled  to  a  reasonable  notice  to 
terminate,  and  there  are  cases  aomewhst 
adverse  to  its  application  in  favor  of  a  ten- 
ant under  a  lease  made  by  a  life  tenant, 
when  the  leasehold  is  terminated  by  the 
death  of  the  lessor." 

We  quote  from  Ewell  on  Fixtures,  p.  293, 
the  following: 

"As  has  been  already  stated  in  a  prior 
chapter,  the  general  rule  that  the  right  of 
removal  of  fixtures  must  be  exercised  be- 
fore the  expiration  of  the  tenancy  is  neces- 
sarily subject  to  exception  in  those  cases 
where  the  tenancy  is  of  uncertain  duration 
and  liable  to  be  determined  by  the  happen- 
ing of  some  contingent  or  uncertain  event 
on  which  it  depends,  as  in  the  case  of  s 
tenacy  at  will.  And  in  analogy  to  the  case 
of  tenancy  at  will,  it  seems  that,  to  say  the 
least,  the  right  of  personal  representatives 
of  a  deceased  tenant  for  life  or  in  tail  to 
remove  the  fixtures  to  which  they  are  en- 
titled is  not  terminated  until  after  the  ex- 
piration of  a  reasonable  time  after  the 
death  of  the  person  whom  they  represent 
Whether  the  right  of  removal  shall  be  con- 
sidered to  extend  further  than  this,  the  au- 
thorities do  not  declare." 

In  the  light  of  the  foregoing  we  are  dis- 
posed to  follow  the  more  equitable  rule 
which  allows  the  lessee  of  a  tenant  for  life 
a  reasonable  time  after  the  death  of  his 
lessor  to  surrender  his  possession  and  re- 
move his  property.  This  is  not  only  equi- 
table as  between  all  the  parties,  but  the  con- 
trary rules  tends  greatly  to  the  unnecessaiy 
depreciation  of  the  rental  value  of  a  life 
estate  by  the  constant  menace  of  forfeiture. 

2.  Was  the  defendant  guilty  of  undue  de 
lay  in  the  removal  of  his  property  in  this 
case?  This  is  largely  a  question  of  fact 
under  the  evidence  in  this  record.  Ko  ob- 
jection was  ever  made  to  his  continued  pos- 
session. On  the  contrary,  in  August  nego- 
tiations were  entered  into  between  the 
defendant  and  the  plaintiff's  guardian,  look- 
ing to  a  continuance  of  the  tenancy.  It  ii 
the  testimony  of  the  plaintiff's  guardian  that 
they  did  agree  orally  to  a  one-year  lease  at 
$75  rental.    As  will  be  seen  later,  a  part  of 
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the  plaintiff's  case  is  based  upon  this  alleged 
new  lease.  The  defendant  denies  that  they 
ever  reached  an  agreement  for  a  new  lease, 
but  admits  that  negotiations  were  pending 
between  them.  Manifestly  an  immediate 
remoTal  of  the  building  pending  the  nego- 
tiations for  a  continuance  of  the  tenancy 
would  of  itself  tend  to  render  such  negotia- 
tions futile.  The  negotiations  of  themselves 
manifestly  contemplated  the  maintenance 
of  the  status  quo  while  they  were  pending. 
Whether,  therefore,  an  agreement  was  ac- 
tually reached,  as  contended  by  appellant, 
or  whether  the  negotiations  were  simply 
pending,  in  either  case  the  delay  of  removal 
was  in  harmony  therewith  and  was  therefore 
necessarily  reasonable.  On  this  branch  of 
the  case,  therefore,  we  must  find  that  the 
defendant  acted  with  reasonable  promptness 
in  the  proposed  removal  of  his  building. 

3.  The  next  contention  of  the  plaintiff 
is  that  the  defendant  accepted  from  him  a 
new  oral  lease  of  the  premises  in  August, 
1911,  and  that  he  made  no  reservation 
therein  of  his  right  to  the  building,  and 
that  he  thereby  abandoned  the  same  to  the 
plaintiff  as  a  part  of  the  real  estate.  If  the 
defendant  abandoned  his  building  to  the 
plaintiff,  he  did  so  by  force  of  legal  con- 
struction, and  not'  by  actual  word  or  intent. 
There  are  cases  which  hold  with  grim  sever- 
ity that  by  the  acceptance  of  a  new  lease  by 
a  tenant  from  his  landlord,  which  omits  a 
reservation  to  him  of  his  previous  property 
in  fixtures,  he  thereby,  as  a  matter  of  law, 
surrenders  such  property  to  his  landlord 
and  loses  all  rights  therein  except  those  of 
a  tenant  under  the  new  lease.  Oarlin  v. 
Ritter,  68  Md.  478,  6  Am.  St.  Hep.  467,  13 
Atl.  370,  16  Atl.  301.  The  cases  supporting 
this  view  will  be  found  collected  in  the 
opinion  of  the  Maryland  court  in  the  cited 
case. 

The  rule  here  announced,  however,  was 
expressly  changed  by  legislation  in  Mary- 
land since  the  decision  referred  to.  In  this 
state  we  have  heretofore,  by  our  previous 
decisions,  repudiated  such  rule,  although  it 
was  then  sustained  perhaps  by  the  numeri- 
cal weight  of  authority.  McCarthy  v.  Tru- 
macher,  108  Iowa,  284,  78  N.  W.  1104;  Daly 
V.  Simonson,  126  Iowa,  719,  102  N.  W.  780. 
The  question  is  therefore  quite  settled  for 
this  jurisdiction.  To  the  same  effect  see 
Kerr  v.  Kingsbury,  39  Mich.  160,  33  Am. 
Rep.  362;  Radey  v.  McCurdy,  209  Pa.  306, 
67  L.R.A.  359,  303  Am.  St.  Rep.  1009,  68  Atl. 
558;  Wittenmeyer  v.  Board  of  Education,  10 
Ohio  C.  0.  119,  6  Ohio  0.  D.  258;  Wright  v. 
Macdonnell,  88  Tex.  140,  30  S.  W.  907;  Sec- 
ond Nat.  Bank  v.  O.  E.  Merrill  Co.  69  Wis. 
501,  34  N.  W.  514. 
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The  question  is  discussed  in  Tiffany  on 
Landlord  &  Tenant  as  follows  (vol.  2,  pp. 
1593-1597) : 

"Acceptance  of  new  lease  by  tenant.  The 
weight  of  authority  is  to  the  effect  that 
by  the  acceptance  from  the  landlord  of  a 
new  lease,  containing  no  mention  of  fix- 
tures annexed  during  the  tenancy  under 
the  former  lease,  the  tenant  loses  his  right 
to  remove  such  fixtures;  the  theory  being 
that,  the  fixtures  being  a  part  of  the  land, 
the  tenant,  by  an  acceptance  of  the  new 
lease,  takes  such  an  interest  in  the  fixtures 
only  as  he  does  in  the  land  (that  is,  a 
merely  temporary  interest).  Occasionally  a 
decision  to  this  effect  lays  some  stress 
upon  the  fact  that  the  new  lease  contains 
a  covenant  by  the  lessee  to  yield  up  the 
premises  at  the  end  of  the  term  in  as  good 
condition  as  at  the  time  of  the  lease;  but 
it  does  not  seem  that  this  can  be  material, 
since,  even  in  its  absence,  a  tenant  has  no 
right  to  remove  improvements  covered  by 
the  lease  to  him. 

"This  doctrine  has  been  held  to  apply  as 
against  one  to  whom  the  right  to  remove 
the  fixtures  has  been  transferred  by  the  ten- 
ant who  annexed  them,  upon  the  taking  of 
a  new  lease  by  such  transferree;  and  it  has 
also  been  decided  that  such  a  transferee 
loses  his  right  of  removal  if  his  transferrer, 
while  still  in  possession  of  the  premises, 
takes  a  new  lease.  The  rule  has  even  been 
applied  as  against  a  sublessee  who,  after 
making  annexations,  took  a  new  lease  from 
the  original  lessor. 

"Since  this  doctrine  is  based  upon  the 
theory  that  the  new  lease  includes  the  fix- 
tures, as  constituting  a  part  of  the  realty, 
it  necessarily  follows  that  it  has  no  appli- 
cation to  articles  not  so  annexed,  or  not  of 
such  character  as  to  constitute  fixtures. 
Furthermore,  it  would  seem  to  be  inapplica- 
ble in  any  jurisdiction  where  removable 
fixtures  are  regarded  as  personal  property, 
since,  if  personal  property,  they  would  not 
ordinarily  be  covered  by  a  second  lease, 
which  is  in  terms  of  the  land  only. 

'"There  seems  to  be  some  inconsistency 
between  this  rule,  as  asserted,  that  a  renew- 
al lease  puts  an  end  to  the  right  of  removal, 
and  the  decisions  before  referred  to  that 
a  tenant  holding  over  by  permission  does 
not 'lose  his  right  of  removal,  since  such 
permission  is  in  effect  a  new  lease,  though 
only  for  a  brief  or  indefinite  space  of  time. 
The  cases,  however,  undertake  to  distin- 
guish in  this  regard  between  a  holding 
under  an  extension  of  the  original  lease 
and  under  a  new  lease,  without,  it  may 
<be  said,  asserting  any  satisfactory  ground 
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of  distinction.  In  one  case  the  question 
of  the  applicability  of  the  rule  is  regarded 
as  dependent  on  whether  the  right  of  con- 
tinued possession  is  given  orally  or  in  writ- 
ing, while  in  others  it  is  regarded  as 
dependent  on  whether  the  continued  posses- 
sion is  on  the  same  terms  as  before;  it  be* 
ing  in  such  case  regarded  as  under  a  mere 
extension  of  the  old  lease,  while  it  is  un- 
der a  new  lease  if  the  terms  are  different. 
'In  two  or  three  jurisdictions  the  doc- 
trine that  the  acceptance  of  a  new  lease, 
not  referring  to  the  fixtures,  involves  a  loss 
of  the  right  of  removal,  has  been  repudiated. 
As  before  suggested,  in  so  far  as  in  either 
of  these  jurisdictions  removable  fixtures 
may  be  regarded  as  personalty,  this  view 
seems  the  only  possible  one,  and  the  ju- 
dicial statements  to  the  effect  that  the  right 
of  removal  is  not  lost  by  the  new  lease  seem 
in  fact  to  be  based  on  the  theory  that  the 
fixtures  are  the  personal  effects  of  the  ten- 
ant, without,  however,  any  apparent  recog- 
nition of  the  -fact  that  the  doctrine  criti- 
cized involves  the  view  that  the  tenant 
does  not  owb  the  fixtures;  but  has  a  mere 
right  of  removal.  In  one  case  it  was  decided 
that  the  doctrine  did  not  apply  in  view  of 
evidence  that  the  language  of  the  new 
lease  was  not  intended  to  cover  the  fixtures, 
supported  by  a  presumption  from  the  rela- 
tion of  the  parties  that  this  was  not 
intended.  It  seems  that,  when  the  descrip- 
tion in  such  lease  is  general  in  terms,  evi- 
dence would  always  be  admissible  to  show 
that  it  was  not  intended  by  the  parties 
that  the  fixtures  should  be  covered  there- 

The  following  from  Daly  v.  Simonson, 
supra,  will  be  a  sufficient  discussion  at  this 
point:  "True  this  last  lease  did  not  con- 
tain any  reservations  or  exceptions,  but 
it  did  not  cover  anything  aside  from  the 
land  and  its  proper  fixtures.  It  surely 
did  not  deprive  defendant  of  his  property. 
Of  course  a  tenant  must  ordinarily  remove 
fixtures  and  improvements  within  a  reason- 
able time  after  the  expiration  of  his  lease. 
Mickle  V.  Douglas,  75  Iowa,  78,  39  N.  W. 
198,  17  Mor.  Min.  Rep.  137.  There  are  some 
cases  wliich  seem  to  hold  that  if  a  tenant 
takes  a  renewal  lease,  which  contains  no 
reservations,  he  by  that  act  surrenders  his 
right  to  removal  of  the  fixtures  placed  by 
him  upon  the  land  during  the  term  created 
by  the  prior  lease.  But  we  have  not  fol- 
lowed that  rule.  McCarthy  v.  Truraacher, 
108  Iowa,  284,  78  N.  W.  1104;  Union  Ter- 
minal Co.  V.  Wilmar  &  S.  F.  R.  Co.  116 
Iowa,  392,  90  N.  W.  92.  When  the  improve- 
ments were  erected  in  this  case,  they  by 
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express  agreement  between  the  landlord  and 
tenant  were  personal  property;  and  by  taking 
the  lease  from  plaintiff,  defendant  did  not 
surrender  his  claim  thereto.  See  McCarthy 
Case,  supra,  and  the  following:  Kerr  v. 
Kingsbury,  39  Mich.  152,  23  Am.  Bep.  382; 
Second  Nat.  Bank  v.  0.  E.  Meirill  Oa  09 
Wis.  501,  34  N.  W.  514;  Fischer  v.  John- 
son, 106  Iowa,  182,  7«  N.  W.  658;  Wright 
V.  Macdonnell,  88  Tex.  140,  30  S.  W.  907. 
So  that,  even  if  the  lease  from  plaintiff  and 
Butler  to  defendant  be  not  reformed,  we  do 
not  think  defendant  lost  his  title  to  the 
personal  property." 

In  the  case  before  as  there  is  no  claim 
of  any  special  provision  in  the  alleged  new 
lease  which  of  itself  negatived  the  rig^t 
of  removal  of  the  building.  Reliance  is 
placed  solely  upon  the  fact  that  an  alleged 
new  oral  lease  was  made.  Taking  the  plain- 
tiff's own  testimony  for  it,  it  does  not  ap- 
pear that  any  terms  were  agreed  upon,  ex- 
cept the  rate  of  rent  and  the  period  of  the 
lease. 

We  may  as  well  say,  further,  that  in 
our  opinion  the  evidence  would  not  warrant 
a  finding  that  a  new  oral  lease  was  con- 
summated by  agreement  between  the  par- 
ties. It  appears  from  plaintiff's  own  evi- 
dence that  they  contemplated  a  written 
lease  and  that  they  never  got  together  to 
make  it.  What  terms  were  to  be  included 
in  such  written  lease,  apart  from  the  period 
thereof  and  the  rate  of  rent,  does  not  ap- 
pear. The  conduct  of  the  parties  and  all 
the  circumstances  corroborate  the  defend- 
ant in  the  claim  that  their  negotiations 
never  reached  the  final  word.  Of  course 
this  conclusion  does  not  forbid  the  recovery 
of  rent  by  plaintiff  for  the  period  of  de- 
fendant's occupancy.  It  is  our  conclusion 
that  the  defendant  was  within  his  rights 
in  the  attempted  removal  of  his  building. 

We  hardly  need  to  say  that  in  so  re- 
moving it  he  was  bound  to  do  so  without 
substantial  injury  to  the  premises,  and.  that 
he  was  bound  to  leave  the  property  in  as 
good  condition  as  when  he  foimd  it.  This 
he  offered  to  do,  and  his  offer  was  full  and 
complete.  We  are  quite  satisfied  from  the 
evidence  that  it  was  not  impracticable  for 
him  to  so  put  the  property. 

It  follows  that  the  decree  below  must  be 
reversed  and  the  writ  of  injimction  dis- 
missed, ^he  defendant  will  be  awarded  a 
reasonable  time  after  the  final  dispositiov 
of  this  case  to  remove  his  building  and  to 
put  the  property  of  the  plaintiff  in  proptf 
condition. 

Reversed. 
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MISSOURI   SUPREME   COURT. 
(In  Banc.) 

STATE   OF   MISSOURI   EX   REL.   JOHN 

T.  BARKER 

V. 

ASSURANCE    COMPANY    OF    AMERICA 

et  al. 

(—  Mo.   — ,   158    S.   W.   640.) 

Conspiracy  —  right  of  Insurance  com- 
panies to  witlidraw  from  state. 

].  Foreign  insurance  companies  doing 
business  in  a  state  cannot  conspire  or  a^ee 
together  to  withdraw  from  the  state  in  a 
body  and  cancel  their  policies  in  force 
therein,  upon  change,  to  their  detriment,  of 
the  laws  under  which  they  are  doing  busi- 
ness. 


Note.  —  Right  of  foreign  corporation  to 
discontinue  Imsinesa  vHthin  the 
9t4Ue. 

Research  hail  failed  to  disclose  the  exist- 
ence of  any  other  decision  as  to  the  right 
of  a  foreign  corporation  to  discontinue  its 
business  within  a  state,  although,  as  stated 
in  the  decision  above  reported,  it  seei6s  that 
such  a  corporation,  acting  as  an  individual., 
would  clearly  be  within  its  rights  in  doing 
BO.  Nor  would  the  right  to  do  so  be  aflected 
by  the  circumstance  that  the  corporation  is 
engaged  in  the  business  of  insurance,  since 
although  the  business  of  insurance  is  affected 
by  a  public  interest  (see  note  to  State  ex  rel. 
McCarter  v.  Firemen's  Ins.  Co.  29  L.R.A. 
(N.S.)  1194)  to  the  extent  of  being  subject 
to  public  supervision  and  control,  it  is  not, 
nor  from  the  nature  of  its  business  can  it  be, 
in  the  position  of  a  public  service  corporation 
and  bound  to  insure  whoever  may  tender  a 
premium.  At  the  same  time,  in  view  of  the 
generally  recognized  riglit  of  a  state  to  im- 

fiose  such  conditions,  restrictions,  and  regu- 
ations  upon  the  admission  of  a  foreign 
corporation  to  do  business  as  may  seem 
proper,  it  would  appear  to  be  competent  for 
the  legislature  to  require  as  a  condition*  of 
such  admi^ion  that  it  may  not,  under  pen- 
alty (to  be  enforced,  perhaps,  by  forfeiture 
of  securities  deposited),  discontinue  busi- 
ness within  the  state  without  the  consent  of 
some  state  oiiicial. 

But  where  a  number  of  corporations  com- 
bine to  discontinue  to  do  business  within  a 
state,  the  situation  presented  is  that  of  a 
boycott  on  a  large  scale;  and  the  lawful- 
ness of  the  combination  is  to  be  determined 
by  reference  to  the  principles  governing 
boycotts  generally.  Tliat  it  may  be  unlaw- 
ful for  several  to  combine  to  do  what  any 
one  of  them  acting  alone  might  lawfully  do 
is  a  doctrine  which,  though  sometimes  con- 
troverted, is  supported  by  the  weight  of  au- 
thoritv.  With  reference  to  this  point  it  is 
said  in  7  Labatt,  Mast.  &  S.  2d  ed.  §  2662  ft: 
"WTiile  in  a  criminal  prosecution  for  con- 
spiracy at  common  law  the  combination  is 
considered  to  be  the  gist  of  the  offense,  so 
that  it  is  not  necessary  to  prove  the  doing 
46  L.R.A.(N.S.) 


Statute  —  title  —  sufficiency  —  repeal- 
ing anti-trnst  law. 

2.  The  anti-trust  laws  relating  to  insur- 
ance companies  cannot  be  repealed  by  a 
statute,  under  a  title  "An  Act  to  Regulate 
Insurance  and  the  Rates  of  Premiums  there- 
of, and  to  Provide  Penalties  for  Violation 
of  Its  Provisions." 

Same  —  repealing  anti-trnst  laws  —  ef- 
fect of  provision. 

3.  Anti -trust  laws  relating  to  insurance 
companies  are  not  repealed  by  a  statute 
permitting  one  or  more  of  said  companies, 
singly  or  jointly,  to  employ  for  the  mak- 
ing of  general  basis  schedules  and  rates 
the  services  of  experts. 

Courts  —  original  Jurisdiction  —  tem- 
porary rest3*aining  orders. 

4.  The  supreme  court  may,  in  aid  of  its 
original   jurisdiction   in    quo   warranto   to 


of  any  act  in  furtherance  of  the  conspiracy, 
the  contrary  is  the  case  in  civil  actions, 
where  the  rule  is  that  conspiracv  of  itself 
furnishes  no  cause  of  action.  This  rule  has 
two  meanings:  First,  that  there  must  be 
damage  as  well  as  conspiracy ;.  second,  that 
the  fact  of  combination  does  not  of  itself 
confer  a  right  of  action  for  loss  sustained 
by  another  in  consequence  thereof.  But 
though  the  fact  of  conspiracy  will  not  render 
actionable  an  act  which  an  individual  may 
do  without  incurring  liability,  it  does  not 
follow  that  a  combination  to  do  such  an 
act  is  not  an  actionable  conspiracy.  The 
fallacy  lies  in  assuming  the  converse  of  the 
original  proposition  to  be  equally  true.  It 
has  sometimes,  however,  been  assumed  to 
be  a  necessary  sequel  of  the  rule  that  an 
unlawful  act,  and  not  the  fact  of  conspiracy, 
is  the  gist  of  the  civil  action,  that  the  act 
for  which  an  action  for  conspiracy  will  lie 
must  be  something  unlawful  in  itself. 
Again,  it  is  said  that  manv  mav  combine  to 
do  what  any  one  of  them  may  lawfully  do. 
Now,  while  these  statements  are  true  in  so 
far  as  they  express  the  idea  that  the  fact  of 
combination  does  not  of  itself  render  a 
conspiracy  actionable,  they  are  half  truths, 
whose  specious  resemblance  to  the  whole 
truth  constitutes  the  source  of  the  error 
which  has  misled  some  courts  into  taking 
the  position  that  if  the  act  complained  of 
is  not  unlawful  where  done  by  an  individual, 
it  is  not  unlawful  where  done  by  a  com- 
bination. But  the  great  preponderance  of 
opinion  is  to  the  effect  that  the  unlawful 
means  which  will  render  a  combination  to 
do  an  act  by  such  means  a  conspiracy  are 
not  necessarily  such  as  would  be  wrongful 
if  employed  by  a  single  individual.  Vari- 
ous reasons  have  been  assigned  for  so  hold- 
ing, ...  all  of  which  approximate  the 
truth,  even  though  they  may  not  fully  ex- 
press it.  One  of  these  is  the  increased 
]X)wer  of  the  combination  to  inflict  injury 
beyond  the  power  of  an  individual,  any  in- 
jury inflicted  by  whom,  though  wrongful,  is 
not  actionable  imdcr  the  principle,  de 
minimis  non  curat  lex.  Another  reason  (or 
perliaps  only  another  form  of  the  foregoing 
reason)    is    that    the    union    of    individual 
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punish  a  foreign  insurance  company  for 
attempting  a  usurpation  and  abuse  of  pow- 
er, issue  a  temporary  restraining  order 
to  prevent  such  conduct  pending  the  hear- 
ing. 

(Walker  J.,   dissents.     Brown   and   Faris, 
'  J  J.,  dissent  in  part.) 

(June  28,  1913.) 

INFORMATION  in  the  nature  of  a  quo 
warranto  for  the  purpose  of  punishing 
respondents  for  an  alleged  violation  of  the 
anti-trust  laws.  Temporary  injunction 
granted. 

Statement  by  Woodson,  P.  J.: 
This  is  an  information,  in  the  nature  of  a 
quo    warranto,    instituted    in    this    court 
against  the  respondents,  foreign  fire  insur- 
ance   companies,    duly    authorized    and    li- 
censed to  do  business  in  this  state,  to  find 
and   otherwise   punish   them    for   violating 
the  laws  of  the  state  regarding  pools,  trusts, 
conspiracies,  and  discriminations. 
The  information  charges  that: 
'*The  Amazonia  Fire  Insurance  Company 
and  others     .    .     .    are  fire  insurance  cor- 
porations organized  under  the  laws  of  other 
states  or  foreign  countriee,  and  are  doing 
a   fire   insurance  business   in  the  state  of 


Missouri,  and  at  all  the  dates  bereinafter 
mentioned  were  duly  organized  to  do  such 
business  in  the  state  of  Missouri,  having 
heretofore  complied  with  the  laws  of  the 
state  of  Missouri  authorizing  foreign  fire  in- 
surance corporations  to  bo  business  in  tiiis 
state;  and  at  all  times  hereinafter,  men- 
tioned respondents  were  engaged  in  the  busi- 
ness of  writing  fire  insurance  contracts,  poli- 
cies, and  agreements  insuring  property  fnxm 
loss  by  fire  or  other  causes,  and  conducting 
generally  a  fire  insurance  business  through- 
out the  state  of  Missouri ;  and  that  for  many 
yeatrs  respondents  and  each  of  them  have 
been  doing  business  in  the  state  of  Missouri 
with  the  consent  of  the  state  as  foreign  cor- 
porations, and  engaged  in  insuring  property 
for  the  citizens  and  residents  of  Missouri 
against  loss  by  fire  and  otherwise.    Hiat  on 

the  day  of  April,  1913,  each  and  aU 

of  respondents  unlawfully,  illegally,  and  wil- 
fully misused  and  abused  their  said  fran- 
chises, rights,  and  privileges  as  foreign  fire 
insurance  companies  authorized  to  do  Irasi- 
ness  under  the  laws  of  the  state  of  Missouri 
in  this,  to  wit:  That  on  said  date  each  of 
said  respondents  did  create,  enter  into,  be- 
come a  menrber  of,  and  participate  in  a  cer- 
tain pool,  trust,  agreement,  combination, 
confederation,  or  understanding  with  each 
other  and  with  other  fire  insurance  corpora- 


forces  by  agreement  gives  the  act,  by  force 
of  numbers,  a  coercive  effect.  In  other 
words,  the  simultaneity  of  the  action  has 
the  effect  to  create  a  nuisance.  A  supple- 
mental reason  which  has  been  given  in  con- 
nection with  others  of  the  foregoing  is  that 
the  fact  of  combination  creates  a  presump- 
tion that  the  object  is  to  do  harm,  rather 
than  to  exercise  the  rights  of  its  members. 
The  difficulty  to  be  gotten  over  is,  how  an 
act  not  actionable  when  done  by  an  indi- 
vidual can  Income  actionable  where  done  by 
persons  acting  in  combination.  This  may 
oe  surmounted  in  various  ways,  all  of  which 
are  perhaps  equally  valid,  but  whidh  have 
appealed  with  different  degrees  of  cogency 
to  different  minds.  One  of  these  is  to  re- 
gard the  combination  not  as  one  to  do  the 
act,  but  as  to  effect  the  result  of  the  com- 
bined acts.  Another  is  to  regard  the  plot 
itself  as  an  act  the  intent  of  the  parties,  to 
which  is  open  to  inquiry,  although  their 
intent  in  doing  the  act  as  individuals  would 
not  be  open  to  inquiry.  Here,  again,  we 
come  upon  the  idea  that  there  are  certain 
acts  which  are  so  consistent  with  the  exer- 
cise of  a  right  by  the  actor  as  to  raise  a 
presumption,  so  strong  as  to  be  conclusive, 
that  they  were  done  in  pursuance  of  an  in- 
tention to  exercise  that  right.  They  are 
styled  acts  done  in  the  exercise  of  an  abso- 
lute right.  They  are  certain  other  acts 
which  are  not  so  consistent  with  the  exer- 
cise of  a  right  by  the  actor,  and  which  are 
said  to  be  done  in  the  exercise  of  a  common 
or  qualified  right,  in  respect  of  w4iich  the 
intention  of  the  actor  is  open  to  inquiry. 
46  L.R.A.(N.8.) 


I  One  of  these,  according  to  this  view,  is  the 
I  right  to  combine  with  others.  But  any  at- 
tempt to  work  out  the  tort  involved  in  the 
infliction  of  injury  upon  another  by  acts 
done  in  combination  which  was  not  action- 
able when  done  by  an  individual,  upon  the 
theorv  of  conspiracy,  can  never  be  wholly 
satisfactory.  For  one  reason,  it  necessi- 
tates a  resort  in  some'  cases  (t.  e..  where  a 
workman's  employment  is  interfered  with 
for  the  purpose  of  forcing  him  to  join  a 
union,  or  in  boycott  cases  generally)  to  the 
somewhat  forced  presumption  that  the  ob- 
ject of  the  combination  is  primarily  to  in- 
jure the  person  affected,  and  only  remotely 
to  benefit  its  members.  Hence  the  conflict 
of  judicial  opinion.  Again,  by  making  com- 
bination an  essential  element  of  the  tort,  it 
operates  to  exempt  an  individual  from  lia- 
bility for  the  same  acts,  done  with  the  same 
intent,  and  producing  the  same  injury,  for 
which  he,  it  acting  in  combination  with 
others,  might  be  held  liable.  The  true 
view  appears  to  be  that  the  tort  involved  is 
a  nuisance,  the  existence  of  which  is  depend- 
ent on  the  degree  of  annoyance  inflicted 
upon  those  to  whom  the  plaintiff  looks  for 
laoor,  employment,  or  patronage,  and  the 
actionable  quality  of  which  depends  upon 
the  point  at  which  the  right  to  conduct 
one's  business  without  interference  is  to  be 
r^rded  as  ceasing  to  be  merely  a  p^- 
missive  right,  and  becomes  also  a  protected 
right.  Under  this  view,  the  fact  of  com- 
i  bination  is  material  only  as  bearing  upon 
I  the  degree  of  annoyance  to  which  one's  em- 
ployer or  workman  or  customers  are  sub- 
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lions  and  associations  of  persons  (whose 
names  are  unknown)  against  public  policy 
and  in  restraint  of  trade,  in  this,  to  wit: 
That  on  sadd  date  each  and  all  respondents 
unlawfully,  illegally,  and  wilfully  entered 
into  an  agreement  to  suspend  operation  and 
withdraw  from  sale  all  fire  insurance  in  the 
state  of  Missouri  on  the  30th  day  of  April, 
1913,  and  unlawfully  agreed  to  refuse  to  ac- 
cept, write,  issue,  or  sell  any  insurance  on 
any  properties  located  in  said  state  of  Miss- 
ouri, and  unlawfully  agreed  to  withdraw 
from  said  state  of  Missouri  by  concerted 
DkOYement  simultaneously  on  said  30th  day 
of  April,  1913,  and  thus  leave  the  citizens  of 
the  state  of  Missouri  without  adequate  fire 
insurance  protection,  and  unlawfully  agreed 
to  cancel  all  fire  insurance  policies  hereto- 
fore written  in  the  state  of  Missouri,  which 
said  action  on  the  part  of  said  respondents, 
if  carried  out,  as  they  now  propose,  wdll 
cause  a  calamity  in  the  financial  world  in 
said  state  of  Missouri,  and  leave  the  citizens 
of  said  state  without  any  adequate  fire  in- 
surance. 

"Your  informant  further  informs  the  court 
that  the  said  unlawful  agreement,  combina- 
tion, confederation,  and  conspiracy  will  af- 
fect the  trade,  traffic,  and  commerce  in  this 
state,  and  that  the  same  will  be  hindered, 
injured,  and  retarded,  and  the  people  of  the 


state  will,  after  said  30th  day  of  April,  1913, 
be  denied  the  right  to  purchase  fire  insur- 
ance and  to  protect  themselves  and  their 
property  against  loss  by  fire. 

"Your  informant  further  informs  the  court 
that  the  general  nature  and  object  of  the 
said  combination,  conspiracy,  and  confedera- 
tion, so  made  as  aforesaid,  is  to  act  in  a 
concerted  manner,  simultaneously,  and  with 
a  view  to  crippling  and  destroying  the  finan- 
cial credit  of  the  state  of  Missouri  and  the 
people  therein,  and  to  deny  to  the  state  of 
Missouri  and  the  people  therein  the  right  to 
protect  their  property  by  insurance  against 
loss  or  damage  by  fire;  and  such  conspiracy, 
confederation,  and  agreement  is  against  pub- 
lic policy,  in  restraint  of  trade,  and  is  in- 
tended at  one  blow  to  crush  the  entire  busi- 
ness and  commerce  of  the  commonwealth  of 
the  state  of  Missouri. 

"Your  informant  further  informs  the  court 
that  respondents  and  each  of  them  are  asso- 
ciated together  in  a  common  organization  or 
interest  called  the  'Western  Insurance  Bu- 
reau,' which  bureau  is  organized  for  the 
purpose  of  controlling  the  insurance  business 
of  the  United  States  and  particularly  in 
Missouri,  and  for  the  further  purpose  of  con- 
trolling, managing,  regulating,  and  conduct- 
ing the  entire  insurance  business  in-  the  state 
of  Missouri,  and  that  respondents  and  each 


jected;  and  the  act  done  in  combination 
derives  its  character  from  the  consequences 
which  follows  it  under  the  circumstances  in 
which  it  is  done." 

Such  a  combination,  though  unlawful  in 
the  sense  of  giving  a  right  of  action  to  any- 
one injured  thereby,  may  or  may  not  be  a 
criminal  conspiracy,  according  to  whether 
it  falls  counter  to  the  provisions  of  some 
statute,  or  whether  it  hnn  a  necessair  tend- 
ency to  oppress  the  public.  See  7  Labatt, 
Mast.  &  S.  2d  ed.  §  2663. 

It  will  be  perceived  in  State  ex  bel. 
Babekb  t.  AssxmANCE  Co.,  that  it  was  al- 
leged in  the  information,  and  consequently 
admitted  by  the  demurrer,  that  the  general 
nature  and  object  of  the  combination  was 
"to  act  in  a  concerted  manner,  simultaneous- 
ly, and  with  a  view  to  crippling  and  de- 
stroying the  financial  credit  of  the  state 
of  Missouri  and  the  people  therein,  and  to 
deny  to  the  state  of  Missouri  and  the  people 
therein  the  right  to  protect  their  property 
by  insurance  against  loss  or  damage  by 
fire;  and  such  conspiracy,  confederation,  and 
agreement  is  against  public  policy,  in  re- 
straint of  trade,  and  is  intended  at  one 
blow  to  crush  the  entire  business  and  com- 
merce of  the  commonwealth  of  the  state  of 
Missouri."  But  had  the  object  of  the  com- 
bination been  solely  to  further  the  interests 
of  its  members  by  discontinuing  to  do  busi- 
ness within  the  state  for  the  purpose  of 
forcing  a  modification  of  the  obnoxious 
regulations,  it  would  not  have  been  an  un- 
lawful one,  though  it  might  incidentally 
have  worked  harm  to  others.  See  7  Labattf 
40  L,K^.(N,S.) 


Mast.  &  S.  2d  ed.  §  2662  a  (citing  Na- 
tional Fireproofin^  Co.  v.  MasoU  Builders* 
Asso.  26  L.R.A.(N.S.)  148,  94  C.  C.  A.  535, 
109  Fed.  259;  Grav  v.  Building  Trades 
Council.  91  Minn.  .181,  63  L.R.A.  753,  103 
Am.  St.  Rep.  477,  97  N.  W.  663,  1118,  1 
Ann.  Cas.  172;  Martell  v.  White,  ]85  Mass. 
255,  64  L.R.A.  260,  102  Am.  St.  Rep.  341, 
04  N.  E.  1086;  Master  Builders*  Asso.  v. 
Bomascio,  16  Colo.  App.  25,  63  Pac.  782; 
Ulery  v.  Chicago  Live  Stock  Exchange,  54 
III.  App.  233;  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  175 
N.  Y.  1,  62  L.R.A.  632,  96  Am.  St.  Rep.  578, 
67  N.  E.  136);  and  see  also  §  2725.  Nor 
would  it  have  been  criminal,  except  as  it, 
may  have  been  made  so  by  statute. 

In  connection  with  the  decision  above  re- 
poi*ted,  attention  may  be  called  to  a  case 
which  resembles  it  in' the  circumstance  that 
the  purpose  of  the  insurance  companies  in 
taking  concerted  action  was  to  force  the 
repeal  of  an  obnoxious  regulation.  Tlii^ 
case  is  Harris  v.  Com.  113  Va.  746,  38 
L.R.A.(N.S.)  458,  73  S.  E.  661,  where  it  was 
held  that  concerted  action  by  fire  insurance 
companies  doing  business  in  a  certain  city, 
in  raising  the  insurance  rates  to  compel  the 
municipal  authorities  to  repeal  the  imposi- 
tion of  a  franchise  tax  upon  the  business,  is 
not  a  criminal  conspiracy  because  of  the 
motive  of  the  act. 

As  to  the  legality  of  combinations  among 
underwriters,   see  notes  to   Louisville  Fire 
Underwriters  v.  Johnson,  24  Ij.R.A.(N.S.)  • 
153,  and  Harris  v.  Com.  supra.      E.  S.  O. 
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of  ihem  are  members  of  such  insurance  or- 
ganization and  association,  and,  by  the 
scheme  of  said  association  and  respondents 
and  each  of  them,  such  association  is  author- 
ized and  empowered  to  and  does  approve 
rules  and  regulations  for  the  government  of 
the  entire  association,  and  all  of  the  ment- 
bers  thereof,  and  of  each  and  all  of  the  re- 
spondents herein,  and  when  said  rules  and 
regulations  are  so  fixed,  as  they  now  are, 
each  member  and  each  respondent  herein  is 
called  upon  and  required  and  compelled  by 
the  rules  of  said  association  and  by  the 
rules  of  the  respondents  herein  to  obey,  and 
that  said  association  and  that  each  of  re- 
spondents do  ol^ey  such  rules,  and  that  wthen 
said  respondents  created,  entered  into,  and 
became  a  member  of  and  participated  in 
such  illegal  agreement  and  combination  and 
understanding  with  each  other  and  with 
such  association  to  suspend  business  and 
withdraw  all  fire  insurance  from  sale  in  the 
state  of  Missouri,  and  to  withdraw  by  such 
concerted  action  from  such  state,  each  of 
said  respondents  are  required  and  com- 
manded, by  the  rules  and  understanding  be- 
tween the  said  association  and  respondents 
and  each  of  them,  to  comply  therewith,  and 
to  suspend  operation  in  said  state  of  Miss- 
ouri, and  to  withdraw  therefrom,  and  to 
withdraw  from  sale  all  fire  insurance  in  said 
state;  and  such  understanding,  agreement, 
confederation,  and  combination  is  an  subuse 
of  the  corporate  privileges  of  each  of  said  re- 
spondents and  in  violation  of  t>he  laws  of  tlie 
state  of  Missouri,  a^inst  public  policy,  and 
is  in  restraint  of  trade. 

"Tour  informant  further  informs  the  court 
that  there  has  been  promulgated  by  said  as- 
sociation and  by  each  of  respondents  herein, 
and  approved  by  such  association  and  by 
each  of  respondents  herein,  rules  for  the 
control  of  the  members  thereof  by  which  it 
is  provided  tliat  no  member  of  such  associa- 
tion of  insurance  companies,  including  each 
of  the  respondents  herein,  shall  write  or  sell 
insurance  in  the  state  of  Missouri  after 
April  30,  1013,  and  each  of  said  respondents, 
as  members  of  such  insurance  association 
and  individually,  has  illegally  agreed  to  sus- 
pend operation  and  withdraw  from  sale  all 
fire  insurance  in  said  state  of  Missouri  on 
said  April  30,  1913,  and  to  withdraw  in  a 
concerted  movement  from  said  state  of 
Missouri,  and  that  by  the  rules  of  such  as- 
sociation each  and  all  of  the  respondents 
herein  are  compelled  and  n»quired  to  with- 
draw from  9aid  state  of  Missouri,  and  to 
suspend  operation  therein,  and  to  withdraw 
from  sale  all  fire  insuranot*  in  said  state,  so 
that  said  association  of  insurance  com- 
panies and  the  respondents  herein  have 
placed  in  the  power  of  such  insurance  as- 
sociation to  authorize  and  compel  each  in- 
46  LJUL(Nil.) 


surance  company  named  herein  to  immedi- 
ately withdraw  from  said  state  of  Misaoiari, 
and  to  suspend  operation  thermn,  and  to 
withdrew  from  sale  all  fire  insurance  in 
said  state,  thus  leaving  the  people  of  the 
state  of  Missouri  without  any  proteetion 
against  loss  by  fire,  and  to  prevent  eitisens 
of  the  state  of  Missouri  from  securing  any 
fire  insurance,  and  thus  injure  and  destroy 
the  commercial  value  of  the  state  of  Miss- 
ouri, and  to  deprive  the  citisens  of  said 
state  of  Missouri  of  the  right  which  they 
have  heretofore  enjoyed  of  having  their 
property  insured  by  said  respondents  or 
either  of  them  against  loss  by  fire,  and  that 
each  of  said  respondents  entered  into  such 
illegal  agreement  with  the  express  and 
avowed  purpose  of  injuring  and  destroying 
the  credit  and  commercial  value  of  the  state 
of  Missouri. 

"Your  informant  further  informs  the  court 
that  the  object  and  purpose  of  such  associa- 
tion which  met  as  aforesaid  on  April  — , 
1913,  was  and  is  to  stifle  competition  -in  the 
insurance  business  in  the  state  of  Missouri 
by  withdrawing  its  membership  and  refusing 
to  write  insurance  and  thus  lessen  competi- 
tion in  the  insurance  business  in  said  state 
of  Missouri,  and  to  deny  to  the  citizens  of 
said  state  of  Missouri  the  right  to  purchase 
fire  insurance,  and  each  and  all  msnbers 
of  such  association  and  the  respondents 
herein  are  banded  together  for  a  common 
cause  to  injure  and  destroy  the  value  of 
property  in  the  state  of  Missouri,  and  are 
acting  in  a  rebellious  and  retaliatory  man- 
ner, and  are  now  t>hreatening  to  immediate- 
ly suspend  operation  and  to  withdraw  from 
the  state  of  Missouri  in  a  concerted  move- 
ment on  the  30th  day  of  April,  1913;  and 
that  respondents  and  each  of  them  are  now 
actively  and  earnestly  engaged  in  carrying 
out  said  purpose  by  the  use  of  every  means 
known  to  them,  and  ad*e  now  preparing  to 
and  are  suspending  business  and  withdraw- 
ing fire  insurance  from  sale  in  the  state  of 
Missouri,  and  are  refusing,  by  reason  of 
such  concerted  movement  and  for  the  pur- 
poses aforesaid,  to  insure  property  against 
loss  by  fire  in  the  state  of  Missouri. 

"Your  informant  further  informs  the  court 
that  these  respondents  and  each  of  them,  in 
order  to  carry  out  the  scheme  of  such  asso- 
ciation to  create  a  monopoly  in  the  insur- 
ance business  in  the  state  of  Missouri  and 
lessen  competition,  have  combined  and  con- 
spired and  confederated  with  each  other  and 
with  other  members  of  said  association 
(whose  names  are  unknown)  and  with  the 
officers  and  agents  and  members  of  other  as- 
sociations in  similar  insurance  business,  and 
organized  for  a  similar  purpose  to  harass 
and  embarrass  the  citizens  of  the  state  of 
Missouri,   and   to    injure   and   destroy   the 
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business  of  the  citizens  of  the  state  of  Miss- 
ouri, and  to  destroy  the  commercial  credit  of 
the  state  of  Missouri  and  thus  create  a 
finnncial  panic  in  said  state  of  Missouri  and 
a  calamity  which  will  affect  each  and  every 
citizen  of  the  state  of  Missouri  of  the  right 
to  purchase  insurance  on  their  buildings 
and  other  property. 

''Your  informant  further  informs  the  court 
that,  in  furtherance  of  such  illegal  conspira- 
cy and  agreement  on  the  part  of  respondents, 
these  respondents  and  each  of  them  and  the 
association  aforesaid  have  issued  circulars 
containing  declarations  that  they  will  sus- 
pend operation  in  the  state  of  Missouri,  and 
withdraw  therefrom,  and  refuse  to  write  or 
sell  insurance  therein,  and  that  they  will 
cause  all  members  of  said  association,  in- 
cluding each  of  respondents,  to  cease  from 
writing  or  selling  insurance  in  the  state  of 
Missouri,  and  to  cause  them  to  suspend  op- 
eration therein,  thus  leaving  the  people  of 
the  state  without  any  Are  protection;  and 
that  respondents,  in  pursuance  of  such  il- 
legal understanding,  agreement,  and  con> 
spiracy,  are  now  threatening  to  withdraw 
from  the  state  of  Missouri  by  a  concerted 
movement  on  April  30,  1913,  and  are  threat- 
ening to  refuse  to  write  or  sell  insurance  on 
property  in  the  state  of  Missouri  after  such 
date. 

''Your  informant  further  informs  the  court 
that  the  respondents  herein  constitute  prac- 
tically three  fourths  of  the  fire  insurance 
companies  doing  business  in  the  state  of 
Missouri  and  perhaps  more,  and  that  by  rea- 
son of  such  illegal  acts  and  conduct  on  the 
part  of  the  respondents  and  each  of  them, 
coupled  with  their  recent  threats  to  with- 
draw from  the  state  of  Missouri,  the  people 
of  this  state  will  be  left  without  any  fire 
protection,  and  the  business  of  the  state  and 
of  the  citizens  therein  will  be  seriously  im- 
paired, the  commercial  loan  value  of  build- 
ings destroyed,  and  the  citizens  will  be  denied 
the  right  to  protect  themselves  against  loss 
by  fire,  and  that  each  of  said  agreements  and 
each  of  them  is  in  restraint  of  trade,  against 
public  policy,  and  in  violation  of  the  law. 

"Your  informant  further  informs  the  court 
that  by  reason  of  the  premises  said  respond- 
ents and  eaoh  of  them  have  since  the 

day  of  April,  1913,  and  up  to  the  present 
time,  grossly  offended  against  ihe  laws  of 
this  state  and  wilfully  and  flagrantly  abused 
and  misused  their  rights,  authority,  and 
franchises,  and  have  wilfully  and  unlaw- 
fully assumed  and  unlawfully  and  wilfully 
usurped  authorities  and  privileges  not 
granted  to  said  corporations  by  the  laws  of 
the  state  of  Missouri  by  entering  into  and 
becomifig  a  member  of  said  trust,  combina- 
tion, confederation,  agreement,  and  unHer- 
standing  as  aforesaid;  and,  in  pursuance  of 
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I  the  aforesaid  agreement,  combination,  trust, 
j  confederation,  and  understanding  so  made 
and  maintained  as  aforesaid,  respondents 
are  now,  in  the  state  of  Missouri,  unlawfully 
and  wilfully  carrying  out  the  provisions  of 
said  combination  and  ccmfederation,  and 
threatening  to  leave  the  sttAe  of  Missouri 
and  to  suspend  business  therein,  and  to 
withdraw  fire  insurance  from  sale  in  said 
state  on  said  30th  day  of  April,  1913,  thus 
leaving  the  citizens  of  this  state  without 
any  protection  against  loss  by  fire,  and  are 
now  unlawfully  and  wilfully  attempting  to 
carry  out  such  unlawful  agreement,  combi- 
nation, and  understanding,  and  that  the 
acts  and  agreements  of  the  respondents,  in- 
surance corporations,  as  herein  set  forth, 
constituted  a  wilful  and  malicioua  perver- 
sion of  the  franchises  granted  to  said  in- 
surance corporations  by  the  state  of  Miss- 
ouri, and  is  illegal  and  wilful  usurpation  of 
privileges  and  authorities  not  granted  said 
respondents  by  the  state  of  Missouri,  to  the 
great  and  permanent  injury  of  the  entire 
public 

*' Wherefore  your  informant,  prosecuting 
in  this  behalf  for  the  state  of  Missouri,  asks 
that  each  of  these  respondents  be  adjudged 
guilty  of  creating,  entering  into,  and  becom- 
ing a  member  of  and  participating  in  a  cer- 
tain pool,  trust,  agreement,  combination, 
confederation,  or  understanding  with  each 
other  and  other  fire  insurance  corporations, 
and  that  such  agreement,  understanding,  and 
consfnracy,  so  entered  into,  be  declared  il- 
legal and  void,  and  respondents  and  each  of 
them  be  forbidden  to  again  enter  into  such 
illegal  agreements,  combinations,  and  con- 
federations, and  that  their  acts  in  becoming 
members  of  suoh  combination,  confederation, 
and  understanding  be  declared  void,  and 
that  respohdents  and  each  of  them  be  fined 
in  such  sums  as  the  court  thinks  will  punish 
them  and  cause  others  to  refrain  from  do- 
ing similar  acts,  and  that  the  court  will  re- 
strain respondents  and  each  of  them  from 
canceling,  in  pursuance  of  this  illegal  agree- 
ment, all  policies  or  agreements  of  insurance 
lieretofore  issued,  or  direct  respondents  and 
each  of  them  to  show  cause  why  they  should 
not  be  thus  restrained,  and  for  such  other 
and  further  orders  and  relief  as  to  the  court 
shall  seem  meet,  just,  and  proper." 

Upon  the  filing  of  this  information  in  this 
court  by  an  order  duly  made  on  April  28, 
1913,  the  respondents  and  each  of  them  were 
required  to  show  cause  why  they  and  each 
of  them  should  not  be  adjudged  guilty,  as 
charged  in  the  information,  of  a  conspiracy 
in  violation  of  their  charter  powers  and  li- 
censes for  their  acts  as  aforesaid;  and,  in 
addition  to  such  order  to  show  cause,  the  re- 
spondents and  each  of  them  were  restrained 
and  enjoined,  individually  and  as  parties  to 
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such  illegal  coirspiracy,  agreement,  and  un- 
derstanding, from  canceling  any  and  all  poli- 
cies in  force  in  this  state,  in  pursuance  of 
and  by  reason  ef  such  illegal  agreement.  The 
respondents  and  each  of  them  were  given 
until  the  8th  day  of  May,  1913,  on  which  to 
respond  to  said  order  to  show  cause,  and  al- 
so in  which  to  show  cause  why  a  temporary 
injunction  should  not  be  issued  against  the 
respondents  and  each  of  them  to  prohibit 
them  and  each  of  them  from  canceling  the 
insurance  now  in  force  on  property  in  this 
state,  under  and  in  pursuance  of  such  illegal 
agreement.  All  of  the  respondents  were 
duly  served  with  process,  and  all  appeared 
by  counsel.  That  on  the  8th  day  of  May, 
1913,  the  defendants  the  Stuyresant  Insur- 
ance Company  and  the  Pacific  Fire  Insur- 
ance Company  filed  their  answers  by  their 
respective  attorneys,  and  all  of  the  other  de- 
fendants appeared  and  filed  their  general 
demurrer  to  the  bills  and  complaints  of  the 
state.  The  Massachusetts  Fire  k  Marine  In- 
surance Company  appeared  for  this  purpose 
by  their  attorneys,  Jones,  Hocker,  Hawes,  & 
Angert.  The  St.  Paul  Fire  k  Marine  Insur- 
ance Company  appeared  by  their  attorney, 
Clyde  Taylor.  The  BuiTalo-German  Insur- 
ance Company  appeared  by  its  attorney, 
Bruce  Barnett.  All  of  the  other  respondents 
appeared  by  their  attorneys,  Judson  & 
Green,  F.  W.  Lehman,  Thos.  Bates  et  al., 
and  filed  their  general  demurrers  heroin. 

The  grounds  of  the  demurrer  are: 

First.  That  the  petition  does  not  state 
facts  sufilcient  to  constitute  a  cause  of  ac- 
tion against  them  or  any  of  them. 

Second.  That  the  state  is  not  entitled  to 
the  relief  prayed  for,  or  any  other  relief  in 
this  cause. 

Third.  That  there  is  no  law  prohibiting 
the  defendants  or  either  of  them  from  enter* 
ing  into  the  agreement  of  the  nature  set  out 
in  the  information. 

Messrs.  John  T.  Barker,  Attorney  Gen- 
eral, and  W.  M.  Fitch,  Assistant  Attorney 
General,  ^or  relator. 

Messrs.  F.  N.  Jadson,  F.  W.  liehmanu, 
Thomas  Bates,  and  Seymour  Edgertou, 
for  respondents: 

At  the  present  time  there  is  no  anti-trust 
statute  in  Missouri  as  to  fire  insurance,  and 
this  case  must  be  dealt  with  under  the  com- 
mon law. 

Mo.  Const,  art.  4,  §  33;  Mo.  Rev.  Stat. 
1909,  §  8060;  Milne  v.  Huber,  3  McLean, 
212,  Fed.  Cas.  No.  9,617. 

The  business  of  fire  insurance  is  not  so 
"effected  with  a  public  use  or  interest"  that 
companies  may  be  enjoined  to  continue 
therein  against  their  will. 

Hunt  V.  Simonds,  19  Mo.  583;  State  ex  rel. 
.Star  Pub.  Co.  v.  Associated  Press,  159  Mo. 
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424,  51  L.R.A.  161,  81  Am.  St.  Rep.  368,  eo 
S.  W.  91;  Harris  v.  Com.  113  Va.  746,  38 
LuR.A.(N.S.)  458,  73  S.  E.  561;  Queen  Ins. 
Co.  V.  State,  86  Tex.  250,  22  L.R.A,  483,  24 
S.  W.  397 ;  ^tna  Ins.  Co.  v.  Conu  106  Ky. 
864,  45  L.R.A.  355,  51  S.  W.  624;  Nia^am 
F.  Ins.  Co.  v.  Cornell,  110  Fed.  817 ;  Beople 
ex  rel.  Pinckney  v.  New  York  Fire  Under- 
writers, 7  Hun,  248;  Paul  v.  Virginia,  8 
WalL  168,  19  L.  ed.  357 ;  Orr  v.  Home  Mat. 
Ins.  Co.  12  La.  Ann.  255,  68  Am.  Dec.  770; 
Continental  Ins.  Co.  v.  Fire  Underwriters, 
67  Fed.  311;  Liverpool  &  L.  k  G.  Ina.  Co.  v. 
Clunie,  88  Fed.  160;  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  ed.  77;  Venablc  v.  Wabaah 
Western  R.  Co.  112  Mo.  103,  18  URA.  68, 
20  S.  W.  493. 

The  terms  and  conditions  under  which  the 
business  of  fire  insurance  may  be  conducted 
will  be  so  changed  by  §  1031 3a,  Rev.  Stat. 
1909,  when  it  becomes  effective,  and  nuule 
so  onerous  and  dangerous,  that  to  compel 
the  respondent  companies  to  continue  such 
business  in  the  state  under  the  changed  con- 
ditions is  to  violate  their  rights  under  the 
14tli  Article  of  Amendment  to  the  Consti- 
tution of  the  United  States,  in  that  they  will 
be  deprived  of  their  liberty  and  property 
without  due  process  of  law,  and  will  be 
denied  the  equal  protection  of  the  law. 

Doyle  v.  Continental  Ins.  Co.  94  U.  S. 
635,  24  L.  ed.  148;  Security  Mut.  L.  Ina. 
C6.  V.  Prewitt,  202  U.  S.  246,  50  L.  ed.  1013, 
26  Sup.  Ct.  Rep.  619,  6  Ann.  Cas,  317;  Fire 
Asso.  of  Philadelphia  v.  New  York,  119  U. 
S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep.  108. 

The  anti-truBt  laws,  chapter  98,  Rev.  Stat. 
1909,  do  not  authorize  any  proceedings 
against  the  respondent  companies,  and  the 
present  proceeding  is  not  authorized  by  any 
principles  of  the  common  law. 

Harris  v.  Com.  113  Va.  746,  38  L.R.A. 
(N.S.)  458,  73  S.  E.  561;  Queen  Ins.  Co.  v. 
State,  86  Tex.  250,  22  L.R.A.  483,  24  S.  W. 
397;  Walsh  v.  Association,  M.  P.  97  Mo. 
App.  280,  71  S.  W.  455;  Nations  ▼.  Pulse, 
175  Mo.  86,  74  S.  W.  1012;  Hunt  v.  John- 
ston, 23  Mo.  432;  Alexander  v.  Relfe,  9  Mo. 
App.  133. 

This  is  not  a  proceeding  in  quo  warranto, 
and  so  there  is  no  more  basis  for  a  fine  than 
for  an  ouster.  The  suit  is  simply  for  in- 
junctive relief.  The  prayer  for  injunctive 
relief  is  not  auxiliary,  but  is  the  substance 
of  the  proceeding. 

State  V.  St.  Louis  Perpetual  Marine  F.  k 
L.  Ins.  Co.  8  Mo.  330;  State  ex  rel.  Walker 
V.  Equitable  Loan  &  Invest.  Asso.  142  Ma 
325,  41  S.  W.  916;  Vail  v.  Dinning,  44  Mo. 
210;  State  ex  rel.  Hadley  v.  Delmar  Jockey 
Club,  200  Mo.  34.  92  S.  W.  185,  98  S.  W. 
539;  State  ex  rel.  Hadley  v.  Standard  Oil 
Co.  218  Mo.  1,  116  S.  W.  902;  Atty.  Gen.  v. 
Utica  Ins.  Co.  2  Johns.  Ch.  871 ;  State  ex  rel. 
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Crow  V.  Armour  Packing  Co.  173  Mo.  356, 
61  L.R.A.  464,  96  Am.  St.  Rep.  515,  73  S.  W. 
646;  State  ex  rel.  Crow  v.  Firemens'  Fund 
Ins.  Co.  152  Mo.  1,  45  L.ILA.  363,  52  S.  W. 
595;  State  ex  rel.  Snyder  v.  Portland  Nat- 
ural GaB  &  Oil  Co.  153  Ind.  483,  53  L.R.A. 
413,  74  Am.  St.  Rep.  314,  53  N.  E.  1089; 
Lane  v.  Charles,  5  Mo.  285;  State  ex  rel. 
Roland  ▼.  Dreyer,  229  Mo.  201,  129  S.  W. 
904. 

The  company  is  not  bound  to  accept  the 
new  conditions,  but  has  the  option  of  dis- 
continuing business  in  the  state. 

Continental  L.  Ins.  &  Invest.  Co.  v.  Hatta- 
baugfa,  21  Idaho,  285,  121  Pac.  81;  Man- 
chester F.  Ins.  Co.  V.  Herriott,  91  Fed.  711; 
Home  Ins.  Co.  v.  Davis,  29  Mich.  238; 
Fisher  v.  Traders'  Mut.  L.  Ins.  Co.  136  N.  C. 
217,  48  S.  E.  667;  Daggs  v.  Orient  Ins.  Co. 
136  Mo.  382,  35  L.R.A.  227,  68  Am.  St.  Rep. 
638,  38  S.  W.  85;  State  ex  rel.  Equitable 
Life  Assur.  Soc.  v.  Vandiver,  222  Mo.  206, 
121  S.  W.  45. 

Messrs.  Jones,  Hocker,  Hawes,  A  An* 
g:ert,  Bruce  Barnett,  and  Clyde  Taylor 
also  for  respondents. 

Woodson,  P.  J.,  delivered  the  opinion 
of  the  court: 

I.  At  this  stage  of  the  case  there  are  only 
two  legal  propositions  presented  for  de- 
termination, and  they  are  presented  by  the 
demurrer.  The  first  is.  Does  the  petition 
state  facts  sufficient  to  constitute  a  cause 
of  action?  and  the  second.  Has  this  court 
the  authority  to  issue  a  restraining  order 
or  injunction  in  aid  of  a  cause  of  action 
over  which  this  court  has  jurisdiction  to 
hear  and  determine?  We  will  dispose  of 
these  questions  in  the  order  stated. 

Attending  the  first:  Counsel  for  respond- 
ents clearly  and  tersely  state  their  posi- 
tion regarding  this  proposition  in  the  fol- 
lowing question  propounded,  viz.:  "Must 
foreign  insurance  companies,  doing  business 
in  this  state,  continue  to  do  such  business, 
even  though  they  are  unwilling  to  accept  the 
terms  and  conditions  prescribed  by  the  stat- 
ute upon  which  the  business  may  be  done, 
and  especially  where,  as  here,  those  terms 
and  conditions  were  radically  changed  by 
the  state  after  the  companies  came  into  its 
jurisdiction  and  the  companies  have  never 
assented  to  the  change?"  As  an  abstract 
legal  proposition,  no  court,  in  my  opinion, 
would  hesitate  a  moment  to  answer  that 
question  in  the  negative;  but  that  question 
does  not  incorporate  the  entire  case  pre- 
sented by  the  information  filed  by  the  at- 
torney general.  In  other  words,  his  charges 
are  broader  than  the  question  in  this:  He 
charges  that  the  "respondents  did  create, 
enter  into,  become  a  member  of,  and  par- 
ticipate in,  a  certain  pool,  trust,  agree- 
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ment,  combination,  confederation,  or  un- 
derstanding with  each  other  and  with  other 
fire  insurance  companies  and  associations 
of  persons  (whose  names  are  unknown) 
against  public  policy  and  in  restraint  of 
trade  in  this,  to  wit :  That  on  said  date  each 
and  all  respondents  unlawfully,  illegally, 
and  wilfully  entered  into  an  agreement  to 
suspend  operation  and  withdraw  from  sale 
all  fire  insurance  in  the  state  of  Missouri 
on  the  30th  day  of  April,  1913>  and  unlaw- 
fully agreed  to  refuse  to  accept,  write,  issue, 
or  sell  any  insurance  on  any  properties  lo- 
cated in  sadd  state  of  Missouri,  and  unlaw- 
fully agreed  to  withdraw  from  said  state 
of  Missouri  by  concerted  movement  simul- 
taneously on  said  30th  day  of  April,  1913, 
and  thus  leave  the  citizens  of  the  state  of 
Missouri  without  adequate  fire  insurance 
protection,  and  unlawfully  agreed  to  cancel 
all  fire  insurance  policies  heretofore  written 
in  the  state  of  Missouri,  which  said  action 
on  the  part  of  said  respondents,  if  carried 
out,  as  they  now  propose,  "would  cause 
great  damages,"  etc.,  to  the  state  and  the 
citizens  thereof.  By  this  language  it  is 
seen  that  the  attorney  general  does  not 
seek  to  prevent  any  one  or  all  of  the  re- 
spondents acting  for  itself  or  themselves 
individually,  upon  its  or  their  own  volition, 
from  leaving  the  state,  or  to  prevent  such 
company  or  companies,  if  so  acting,  from 
canceJing  any  or  all  of  their  policies  in- 
suring property  in  this  state;  but  he  does 
seek  to  prevent  respondents  from  leaving 
the  state  in  a  body  or  as  a  body  to  cancel 
all  of  their  policies  in  this  state  in  pur- 
suance to  the  unlawful,  illegal,  and  wilful 
conspiracy  he  alleged  they  have  entered  in- 
to for  the  purpose  of  damaging  the  state 
and  the  citizens  thereof. 

There  is  a  broad  distinction  between  the 
two  propositions.  Under  the  former  each 
and  every  one  of  the  respondents  may  in- 
dividually, of  its  own  motion,  leave  the  state 
and  cancel  each  and  every  policy  it  has  in 
force  therein,  if  it  sees  proper  to  so  do,  pro- 
vided, of  course,  the  policy  contains  a  pro- 
vision permitting  its  cancelation.  But  not 
true  under  the  latter  proposition,  because 
respondents  have  no  more  legal  right  to  un- 
lawfully agree  to  do  a  lawful  thing  than 
they  have  to  agree  to  do  an  unlawful  act. 
State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218 
Mo.  loc.  cit.  367,  116  S.  W.  902,  and  cases 
cited.  If  any  one  or  more  of  the  respond- 
ents feels  itself  or  themselves  aggrieved  be- 
cause of  the  enactment  of  the  statutes  of 
1913,  known  and  called  the  "Orr  Acts,"  then 
there  is  no  valid  reason,  legally  or  morally, 
why  it  or  they  should  not  be  permitted  to 
leave  the  state,  but  in  doing  so  they  have 
no  legal  or  moral  right  to  enter  into  an  un- 
lawful conspiracy  with  themselves  or  with 
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other  companies,  and  by  agreement  in  pur- 
suance thereof  induce  or  agree  with  all  the 
others  to  leave  in  a  body  or  severally,  for 
that  matter,  if  it  is,  as  stated,  done  in  pur- 
suance to  such  unlawful  conspiracy.  This 
principle  of  law  is  so  well  settled  in  Eng- 
land and  America,  imder  both  the  common 
law  and  the  statutes  governing  the  same, 
it  seems  to  me  that  it  would  be  useless  to 
cite  authorities  in  support  thereof. 

Since  writing  the  above,  it  has  occurred  to 
my  mind  that  the  writer  had  occasion  to 
consider  the  principle  underlying  this  case 
in  the  case  of  Lohse  Patent  Door  Co.  ▼. 
Fuelle,  216  Mo.  421,  22  L.R.A.(N.S.)  607, 
128  Am.  St.  Rep.  492,  114  S.  W.  997.  That 
case  involved  the  questions  of  unlawful  con- 
spiracies to  injure  others,  and  the  authority 
of  the  court  to  resort  to  injunctive  relief  in 
aid  thereof.  Counsel  for  respondent  in  that 
case  cited  the  case  of  Hunt  v.  Simonds,  19 
Mo.  588,  which  seems  to  hold  to  the  con- 
trary, but  we.  refused  to  follow  the  doctrine 
announced  in  that  case,  and  followed  the 
better  considered  cases,  which  are  as  old  as 
the  common  law,  which  hold  that  two  or 
more  persons  have  no  legal  right  to  unlaw- 
fully conspire  to  injure  another,  even  though 
eaeh  separately  had  the  legal  right  to  do 
what' the  combination  had  agreed  to  do. 

We  are  therefore  of  the  opinion  that  the 
respondent  had  no  legal  right,  by  agree- 
ment, to  withdraw  from  the  state,  in  a  body, 
in  pursuance  to  said  unlawful  agreement, 
or  to  cancel  their  policies  upon  property  in 
this  state  in  pursuance  to  said  agreement. 

II.  If  we  correctly  understand  the  position 
of  counsel  for  respondents,  they  do  not  as  a 
general  proposition  seem  to  controvert  the 
proposition  stated  and  conclusions  reached 
in  paragraph  1  of  the  opinion,  but  insist 
that,  at  the  time  of  the  making  and  entering 
into  the  agreement  or  conspiracy  complained 
of,  there  was  no  law  in  this  state  which  pre- 
vented them  from  so  doing.  This  insistence, 
in  our  opinion,  is  untenable. 

Prior  to  1911  the  business  of  fire  insur- 
ance was  by  express  terms  included  within 
the  anti-trust  laws  of  the  state.  See  chap. 
98,  Rev.  Stat.  1909.  This  chapter  placed  un- 
der the  ban  "any  pool,  trust,  agreement, 
.  .  .  to  regulate,  control  or  fix  .  .  . 
the  price  or  premium  to  be  paid  for  insuring 
property  against  loss  or  damage  by  fire, 
lightning,  or  storm,  or  to  maintain  said 
price  when  so  regulated  or  fixed."  This 
statute  was  sustained  ajs  valid  and  applying 
to  insurance  companies  in  State  ex  rel. 
Crow  v.  ^tna  Ins.  Co.  150  Mo.  113,  51  S. 
W.  413.  This  chapter,  it  is  insisted,  in  so 
far  as  it  related  to  insurance  companies, 
was  repealed  in  1911  by  what  was  known 
as  the  "Oliver  law."  Laws  of  Missouri 
1911,  pp.  267-271.  We  must  therefore  con- 
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sider  the  following  matters  as  a  basis  for 
this  proceeding  as  to  whether  or  not  the 
anti-trust  laws  are  in  force  in  this  state, 
as  regards  insurance  companies,  so  as  to 
prohibit  them  from  entering  into  the  agree- 
ment complained  of  in  the  information  filed 
by  the  attorney  general  in  this  case. 

Counsel  for  respondents  contend  that  the 
Oliver  law  (Laws  1911,  pp.  267-271,  §§  1  to 
12,  inclusive)  repealed  all  prior  laws  of  the 
state  applicable  to  that  subject,  which  arc 
contained  in  art.  1,  chap.  98,  Rev.  Stat. 
1909,  entitled  "Pools,  Trusts,  Conspiracies, 
and  Discriminations." 

The  Oliver  act,  which  was  approved 
March  18,  1911,  does  not  purport  in  terms 
to  repeal  any  pre-existing  laws,  but  upon  the 
contrary  §  11  by  necessary  implication  re- 
pels any  such  conclusion  to  be  drawn  there- 
from; for  it  in  express  terms  provides  that 
"all  laws  and  parts  of  laws  in  conflict  with 
this  act  are  hereby  repealed,"  and  conse- 
quently all  laws  and  part«  of  laws  not  in 
conflict  therewith  are  not  repealed  thereby, 
but  are  left  in  full  force  and  effect.  That 
is  the  common  sense  of  the  language  used 
and  the  clear  design  the  legislature  had  in 
mind  when  it  enacted  it.  The  Oliver  act. 
however,  was  in  express  terms  repealed  bv 
an  act  of  the  legislature  approved  Msreli 
29, 1913  (Laws  of  1913,  p.  382 ) .  And  by  an 
act  of  the  legislature  approved  March  2U, 
1913  (Laws  1913,  pp.  549-555,  inclusive), 
repealed  art.  1  of  chap.  98,  Rev.  Stat.  1909, 
composed  of  §§  10298-10313,  both  indusivt-, 
entitled  "Pools,  Trusts,  (Ik>nspiracies,  and 
Discriminations,"  and  re-enacted  in  liea 
thereof,  to  be  known  as  art.  1,  chap.  98,  Rev. 
Stat.  1909,  entitled  "Pools,  Trusts,  Conspira- 
cies, and  Discriminations."  The  only  dif- 
ference between  the  article  repealed  and  tbe 
one  enacted  is  that  the  latter  added  to  the 
former  a  new  section  numbered  10313s. 
This  new  section  prescribes  what  shall  be 
prima  facie  of  guilt  in  prosecutions  of  in- 
surance companies  for  violating  the  pro- 
visions of  said  article,  but  what  the  object 
or  purpose  of  the  framer  of  the  bill  was,  or 
the  intention  of  the  legislature  in  enacting 
it,  is  not  clear;  for  if  the  Oliver  tuct  re 
pealed  said  article  1,  as  counsel  for  re- 
spondent contend,  then  there  was  no  useful 
purpose  served  by  the  legislature  repealing 
it  again  on  March  29,  1913,  and,  if  not  re- 
pealed thereby,  then  I  can  see  no  wise  pur- 
pose in  repealing  it  in  one  breath  and  re- 
enacting  it  in  the  next. 

But,  whatever  may  have  been  the  pur- 
pose of  the  legislature  in  so  acting,  it  has 
but  little  or  no  bearing  upon  the  question  in 
hand;  namely.  Were  there  any  anti-trust 
laws  in  force  in  this  state  at  the  date  of  the 
formation  of  the  conspiracy  complained  of 
in  the  information?    By  reading  the  Oliver 
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act,  it  will  be  seen  that  neither  the  title  1 
thereto  nor  the  body  of  the  bill,  mentions  or  | 
refers  to  pools,  trusts,  conspiracies,  or  dis- 
criminations, nor  to  the  chapter  or  article 
of  the  statutes  containing  said  laws.  It  is 
therefore  perfectly  clear  to  my  mind  that 
the  legislature  had-  no  such  purpose  in  view. 
But,  suppose  it  be  conceded  that  the  leg- 
islature did  intend  thereby  to  repeal  the 
anti-trust  laws  of  the  state  in  so  far  as  they 
relate  to  fire  insurance  companies,  then  the 
act  would  be  unconstitutional,  null,  and 
void,  because  there  is  nothing  contained  in 
the  title  of  the  bill  calling  that  subject  to 
the  attention  of  the  legislators,  as  commend- 
ed by  §  28  of  art.  4  of  the  Constitution, 
which,  in  so  far  as  is  here  material,  reads 
aa  follows:  ''No  bill  .  .  .  shall  contain 
more  than  one  subject,  which  shall  be  clear- 
ly expressed  in  its  title."  The  title  of  the 
act  reads:  ''An  Act  to  Regulate  Insurance 
against  Loss  or  Damage  by  Fire,  Lightning, 
Hail,  Windstorm,  and  Sprinkler  Leakage, 
and  the  Rates  of  Premium  thereof,  and  to 
Provide  Penalties  for  the  Violation  of  Its 
Provisions,  with  an  Emergency  Clause." 
Clearly  there  is  nothing  in  this  title  that 
points  to  the  anti-trust  laws  of  the  state 
like  a  signboard  points  to  a  city,  as  was 
stated  by  Judge  Sherwood  in  the  case  of  St. 
Louis  ▼.  Weitzel,  130  Mo.  600,  loc.  cit  616, 
31  S.  W.  1046,  1049,  in  the  following  lan- 
guage: "The  evident  object  of  the  provision 
of  the  organic  law  relative  to  the  title  of  an 
act  was  to  have  the  title  like  a  guideboard, 
indicate  the  general  contents  of  the  bill, 
and  contain  but  one  general  subject  which 
might  be  expressed  in  a  few  or  a  greater 
number  of  words.  If  those  words  only  con- 
stitute one  general  subject,  if  they  do  not 
mislead  as  to  what  the  bill  contains,  if  they 
are  not  designed  as  a  cover  to  vicious  and 
incongruous  legislation,  then  the  title  can 
stand  on  its  own  merits,  is  an  honest  title, 
and  does  not  impinge  on  constitutional  pro- 
hibitions." 

But,  independent  of  that,  there  is  noth- 
ing contained  in  the  body  of  the  Oliver  act 
which  can  form  even  a  plausible  basis  for 
the  contention  that  it  repeals  the  anti-trust 
laws  of  the  state,  in  so  far  as  they  refer  to 
fire  insurance  companies,  without  it  is  the 
following  language  contained  in  §  4  there- 
oi,  which  reads  as  follows:  'Trovlded,  fur- 
ther, •  .  .  any  one  or  more  of  sudi  com- 
panies, singly  or  jointly,  may  employ  for 
the  making  of  such  general  basis  schedules 
and  rates,  and  the  filing  of  the  same,  the 
services  of  such  experts  as  it,  or  they,  may 
d^m  advisable  for  suoh  purpose."  Should 
it  be  conceded  that  it  was  the  design  of  the 
legislature,  by  this  provision  of  that  section, 
to  repeal  the  anti-trust  laws  in  so  far  as  au- 
thorizing the  companies  in  making  and  fix- 
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ng  rates  are  concerned,  yet  there  is  nothing 
contained  in  this  record  which  shows  that 
lespondents,  or  any  of  them,  have  availed 
!:hemselves  of  that  clause  by  complying 
^vith  its  provisions  in  reference  to  filing 
.vith  the  insurance  commissioner  general 
and  special  schedules  of  rates  for  each  cit\, 
town,  or  village  in  the  state,  etc.  But  waiv- 
ing that  point,  and  conceding  that  they 
have  fully  comiplied  with  all  of  said  act,  yet 
it  cannot  be  seriously  contended  that  said 
clause  of  said  §  4  of  the  Oliver  act  repeals 
anything  contained  in  the  anti-trust  laws, 
except  that  clause  of  §  10301,  Rev.  Stat. 
1909,  which  forbids  all  agreements  among 
insurance  companies  to  fix  the  "price  or 
premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning, 
or  storm,"  etc.,  yet  that  act  does  not  au- 
thorize them  to  combine  or  conspire  for  the 
purpose  of  charging  a  fixed  rate  irrespective 
of  the  ruling  of  the  insurance  oommissioner 
as  to  the  reasonableness  of  that  rate,  nor 
does  it  authorize  them  to  conspire  for  the 
purpose  of  withdrawing  from  the  state,  or 
to  limit  the  number  of  companies  which 
shall  do  business  herein,  nor  for  the  purpose 
of  preventing  the  writing  of  all  insurance 
available  or  limiting  the  amount  of  insur- 
ance that  may  be  written  in  the  state,  nor 
for  the  purpose  of  canceling  any  or  all  in- 
surance now  in  force  herein.  This  is  too 
plain  for  argument. 

Moreover,  when  we  consider  the  growth 
and  great  evils  of  the  trusts  and  combines, 
and  the  legislation  enacted  in  almost  if  not 
all  of  the  states  and  territories  of  the  Union 
and  by  the  Congress  of  the  United  States  to 
suppress  and  destroy  them,  it  is  almost  in- 
conceivable to  believe  that  it  was  the  design 
of  the  l^slature  of  this  state,  at  a  single 
stroke,  to  repeal  all  laws  regarding  this,  one 
of  the  oldest  and  greatest  trusts  that  exists 
in  the  country.  If  I  remMnber  correctly, 
this  is  one  of  the  first  trusts  this  court  de- 
clared was  illegal,  and  in  consequence  there- 
of imposed  heavy  fines  against  the  various 
companies  which  were  members  thereof.  I 
am  therefore  firmly  of  the  opinion  that  not 
only  the  anti-trust  laws  of  the  state,  comr 
mon  law  or  statutory,  are  in  full  force  and 
effect,  but  also  that  the  information  filed 
charges  a  good  cause  of  action  against  the 
respondents. 

III.  This  brings  us  to  the  consideration 
of  the  question.  Has  this  court  the  jurisdic- 
tion to  issue  a  restraining  order  or  tempo- 
rary injunction  which  is  in  aid  of  or  ancil- 
lary to  the  quo  warranto  proceeding 
pending  herein?  When  this  question  was 
first  suggested,  I  was  of  the  opinion  that  we 
had  no  such  authority,  but  after  a  thorough 
investigation  of  the  question  I  have  changed 
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my  mind  and  am  now  of  the  opinion  that 
this  court  has  that  power. 

Mr.  High,  in  his  estimable  work  cm  In- 
junctions, 4th  ed.  pp.  7,  8,  and  11,  §§  4,  5, 
and  7,  in  treating  of  temporary  injunctions, 
among  other  things  says: 

"§  4.  The  sole  object  of  an  interlocutory 
injunction  is  to  preserve  the  subject  in  con- 
troversy in  its  then  condition  and,  without 
determining  any  question  of  right,  merely 
to  prevent  the  further  perpetration  of  wrong 
or  the  doing  of  any  act  whereby  the  right 
in  controversy  may  be  materially  injured  or 
endangered.  It  cannot  be  used  for  the  pur- 
pose of  taking  property  out  of  the  possession 
of  one  party  and  putting  it  into  the  posses- 
sion of  another,  nor  does  it  go  to  the  extent 
of  ordering  defendant  to  undo  what  he  has 
already  done;  since  it  might  thereby  be  pro- 
ductive of  as  much  injury  to  defendant  aa 
that  of  which  the  party  aggrieved  complains. 
The  jurisdiction,  therefore,  being  exercised 
to  prevent  the  further  continuance  of  in- 
jurious acts,  rather  than  to  undo  what  has 
already  been  done,  on  an  interlocutory  ap- 
plication for  an  injunction  courts  of  equity 
will  only  act  prospectively,  and  will  inter- 
pose only  such  restraint  as  may  suffice  to 
stop  the  mischief  complained  of  and  pre- 
serve matters  in  stutu  quo.  And,  where  the 
granting  of  an  interlocutory  injunction  in- 
volves the  decision  of  a  novel  question  of 
law  of  grave  importance  and  serious  diffi- 
culty, the  injunction  should  be  denied.  And 
the  court  should  not,  upon  an  interlocutory 
application,  enter  a  final  decree  granting  a 
perpetual  injunction." 

"§  5.  It  is  to  be  constantly  borne  in  mind 
that,  in  granting  temporary  relief  by  inter- 
locutory injunction,  courts  of  equity  in  no 
manner  anticipate  the  ultimate  determina- 
tion of  the  questions  of  right  involved.  They 
merely  recognize  that  a  sufficient  case  has 
been  made  out  to  warrant  the  preservation 
of  the  property  or  rights  in  issue  in  statu 
quo  until  a  hearing  upon  the  merits,  with- 
out expressing  and  indeed  without  having 
ihe  means  of  forming  a  final  opinion  as  to 
such  rights.  And,  in  order  to  sustain  an  in- 
junction for  the  protection  of  property 
pendente  lite,  it  is  not  necessary  to  decide 
in  favor  of  plaintiff  upon  the  merits,  nor  is 
it  necessary  that  he  should  present  such  a 
oase  as  will  certainly  entitle  him  to  a  de- 
cree upon  the  final  hearing;  since  he  may  be 
entitled  to  an  interlocutory  injunction,  al- 
though his  right  to  the  relief  prayed  may 
ultimately  fail.  Nor  is  the  decision  of  the 
court  in  granting  or  refusing  a  preliminary 
injunction  conclusivie  upon  either  the  court 
or  parties  on  the  subsequent  disposition  of 
the  cause  by  final  decree." 

"§  7.  Except  in  cases  of  special  injunc- 
tions to  stay  waste  or  prevent  other  irre- 
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parable  injury,  the  bill  should  generally 
show  some  primary  equity  in  &id  of  which 
the  injunction  is  asked,  and  the  relief  if 
granted  as  ancillary  to  or  in  support  of  the 
primary  equity  whose  enforcement  is  thus 
sought.  And  it  is  incumbent  upon  the 
party  sedcing  relief  by  interlocutory  in- 
junction to  show  some  clear  legal  or  equi- 
table rights  and  a  well-grounded  apprdien- 
sion  of  inmiediate  injury  to  those  rights." 

The  information  in  this  case  charges  the 
respondents  with  a  violation  of  the  anti- 
trust laws  of  the  state,  and  that  thereby 
they  have  usurped  authority  and  powers 
not  granted  to  them  by  their  licenses  to  do 
business  in  this  state*  for  which  the  attor- 
ney general  asks  that  they  be  fined  and 
otherwise  punished;  and  in  addition  thereto 
the  information  charges  that  respondents  in 
pursuance  to  said  usurpation  and  abuse  of 
power  are  threatening  to  and  will  commit 
an  irreparable  injury  to  the  state  and  the 
citizens  thereof,  if ,  not  restrained  or  en- 
joined from  so  doing  during  the  pendency 
of  the  suit. 

A  similar  question  came  before  the  su- 
preme court  of  Ohio  in  the  case  of  State  ex 
rel.  Sills  ▼.  Cuyahoga  County,  70  Ohio  St 
341,  71  N.  E.  717.  In  that  case,  as  in  this, 
it  was  contended  by  the  respondents  that 
under  the  Constitution  of  that  state  the  su- 
preme court  had  no  jurisdiction  to  issue  a 
temporary  injunction  in  aid  of  the  quo  war- 
ranto proceeding  therein  pending.  The  Con- 
stitution of  Ohio  in  regard  to  isBuing  orig- 
inal writs  is  practically  the  same  as  our^ 
and  neither  in  express  terms  authorize  the 
supreme  court  to  issue  an  injunction;  but 
that  court  held  that  it  had  the  implied  or 
inherent  authority  to  issue  an  injunction 
in  aid  of  a  quo  warranto  proceeding  pending 
therein,  over  which  it  unquestionably  had 
jurisdiction  to  try  and  determine.  In  dis- 
cussing that  question  the  court  ssid:  "It 
is  urged  that  we  are  without  authority  to 
make  the  order  which  the  motion  contem- 
plates. The  present  action  is  a  resort  to 
our  original  jurisdiction.  That  we  hav^ 
not  original  jurisdiction  of  suits  for  in- 
junctions is  entirely  clear.  If  the  language 
of  §  5573,  Hevised  Statutes,  should  be 
thought  appropriate  to  confer  it,  the  effett 
to  be  given  to  that  section  would  neverthe- 
less be  indicated  by  §  2  of  art.  4  of  the 
Constitution,  which  ordains  that  'it  (the 
supreme  court)  shall  have  original  jurisdic- 
tion in  quo  warranto^  mandamus,  habeas 
corpus,  and  procedendo,  and  such  appellate 
jurisdiction  as  may  be  provided  by  law.' 
Applying  to  this  grant  the  maxim,  EaDprestio 
unius  eat  excluaio  alieriua,  the  conclusion 
is  irresistible  that  the  general  assembly  can- 
not add  to  the  enumerated  subjects  of  our 
original  jurisdiction.    Marbury  v.  Madison, 
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1  Cranch,  137,  2  L.  ed.  60;  Kent  ▼.  Ma- 
haffy,  2  Ohio  St.  498.  But  our  original 
jurisdiction  in  quo  warranto  is  not  doubted, 
and  we  have  to  inquire  whether  the  desired 
order  may  be  made  in  its  exercise.  In  the 
consideration  of  that  question  the  case  of 
Yeoman  t.  Lasley,  36  Ohio  St.  '416,  is  sug- 
C^tive.  The  proceeding  in  this  court  was 
for  the  reversal  of  a  judgment  which  the 
district  court  had  rendered  in  a  suit  for  the 
foreclosure  of  a  mortgagor's  equity  of  re- 
demption. An  injunction  was  not  sought  in 
the  original  euit,  nor  was  a  right  to  that 
relief  presented  to  the  court  below  or  con- 
sidered by  it.  The  question  for  ultimate 
determination  by  this  court  was  whether 
the  district  court  had  erred  in  the  decision 
of  the  case  which  had  been  presented  to  it. 
But  this  court,  upon  an  application  origi- 
nally made  here,  allowed  an  injunction  in 
favor  of  one  of  the  parties  to  the  proceeding 
in  ^rror  and  against  his  adversary  for  'the 
protection  of  the  rights  of  the  parties  in 
the  suit  or  matter  under  review  on  error.' 
It  is  true  that  it  is  said  in  the  opinion 
that  in  allowing  the  injunction  the  court 
was  exercising  appellate,  and  not  original, 
jurisdiction.  But,  as  it  was  not  a  part  of 
the  jurisdiction  invoked  by  the  suit  and  ex- 
ercised or  refused  by  the  district  court,  it 
could  be  regarded  as  appellate  jurisdiction 
only  because  the  order  to  be  made  was  neces- 
sary to  the  proper  and  effective  exercise  of 
the  appellate  jurisdiction  to  reverse  the 
judgment  which  the  district  court  had  ren- 
dered in  the  suit  to  foreclose.  It  has  not 
been  suggested,  and  it  obviously  could  not  be 
maintained,  that  our  authoritv  for  the  exer- 
cise  of  the  original  jurisdiction  which  the 
Constitution  confers  upon  us  is  less  com- 
plete than  for  the  exercise  of  the  appellate 
jurisdiction  which  we  derive  from  the  stat- 
utes. The  pertinent  inference  from  the  case 
cited  is  that  a  court  has  authority  to  make 
any  judicial  order  which,  from  the  nature 
of  the  case,  may  be  necessary  to  the  effective 
exercise  of  its  jurisdiction,  whether  original 
or  appellate.  Jurisdiction  is  the  power  to 
hear  knd  determine  the  subject-matter  in 
controversy  between  the  parties  to  a  suit. 
Authoritv  to  determine  is  exercised  in  the 
form  of  judgments,  decrees,  and  orders,  and 
it  implies  power  to  make  all  such  orders  as 
may  be  appropriate  to  the  case  presented 
and  necessary  to  give  practical  effect  to  the 
final  judgment,  as  well  as  to  preserve  the 
subject  of  the  action,  pending  the  final  de- 
termination of  the  case.  In  Kerr  y.  Trego, 
47  Pa.  292,  it  is  appropriately  said  that 
'all  bodies,  except  the  legislature,  are  under 
law,  and  therefore  for  all  transgressions  of 
the  law  are  subject  to  the  judicial  power 
established  by  the  Constitution.'  This  is  a 
public  action,  and  its  subject  is  the  admin- 
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istration  of  the  laws  which  provide  for  the 
conduct  of  popular  elections.  The  more 
limited  subject  of  inquiry  started  by  this 
motion  is  the  administration  of  those  laws 
pending  the  case  in  quo  warranto.  Since 
the  principal  action  involves  its  incidents, 
the  court  of  common  pleas,  which  alone  has 
original  jurisdiction  of  suite  for  injunctions, 
cannot  with  propriety  exercise  that  juris- 
dic15on  with  respect  to  the  subject  of  the 
action  which  is  pending  here;  and  it  is  en- 
tirely clear  from  the  decisions  already  ad- 
verted to,  as  well  as  from  the  obvious  force 
of  the  reasons  involved,  that  those  having 
the  apparent  right  should  be  protected  in 
the  exercise  of  these  public  functions.  The 
power  to  grant  an  ancillary  injunction  for 
that  purpose  is  inherent  in  the  court  which 
has  jurisdiction  of  the  principal  subject. 
The  case  is  novel  only  in  the  application  of 
familiar  principles  of  obvious  necessity." 

That  ruling,  in  my  opinion,  is  unquestion- 
ably correct;  for  it  would  be  useless  for  a 
court  to  try  a  cause  if  it  had  no  authority 
or  means  by  which  it  could  enforce  or  pro- 
tect the  rights  and  interests  of  the  parties 
involved  tiierein  after  they  had  been  ad- 
judicated. 

It  seems  to  me  to  be  unanswerable  to  say 
that,  where  a  court  is  given  express  author- 
ity to  try  a  cause,  it  must  also  by  implica- 
tion have  the  power  to  do  all  the  things 
that  are  incident  to  that  trial  or  are  neces- 
sary to  be  done  in  order  to  carry  into  full 
force  and  effect  the  judgment  or  decree  the 
law  authorizes  the  court  to  render  therein. 
Shull  V.  Boyd,  —  Mo.  — ,  168  S.  W.  313, 
not  yet  officially  reported. 

It  is  not  doubted  but  what  this  couft'has 
jurisdiction  to  try  and  determine  a  quo  war- 
ranto proceeding,  which  this  is,  and  if  it  is' 
necessary,  as  it  appears  to  be  by  the  infor- 
mation filed  in  this  case,  to  preserve  the 
status  quo  of  the  parties  to  the  suit  and  the 
rights  involved  therein  to  issue  a  temporary 
injunction  during  the  pendency  of  the  pro- 
ceedings, in  order  that  full  force  and  effect 
may  be  given  to  the  judgment  which  may 
be  rendered  herein,  then  I  think  the  court 
has  the  implied,  if  not  the  inherent,  power 
to  issue  a  temporary  injunction  in  aid  of 
the  quo  warranto  proceeding. 

I  am  therefore  of  the  opinion  that  the 
demurrer  should  be  overruled,  and  that  a 
temporary  injunction  should  issue. 

All  concur  as  to  paragraphs  1  and  2 
(Bond,  J.,  in  result),  except  Walker,  J., 
who  dissents  from  the  opinion  in  toto. 
Lamm,  Ch.  J.,  and  Grayes  and  Bond,  J  J., 
concur  in  the  third  paragraph;  Bond,  J., 
in  result.  Brown,  Walker,  and  Paris, 
JJ.,  dissent  as  to  the  third  paragraph. 
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AND   APPEALS. 

MICHAEL  BAUM,  Appt., 

V. 

SOMERVILLE  WATER  COMPANY. 

(—  N.  J.  — ,  87  Atl.  140.) 

Water  —   deficient   supply   —   liability 
for  fire. 

A  public  water  company  is  not  liable 
to  an  individual  for  loss  by  fire  resulting 
from  an  insufficient  supply  of  water  at  in- 
sufficient pressure  at  nre  hydrants  to  ex- 
tinguish a  fire,  unless  there  be  a  contract 
between  the  parties  for  a  sufficient  supply 
at  sufficient  pressure. 

(June    18,    1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  in  defendant's  fa- 
vor in  an  action  brought  to  recover  dam- 
ages for  the  failure  of  defendant  to  main- 
tain sufficient  pressure  to  extinguish  a  fire 
which  had  started  on  plaintiff's  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  L.  Griggs,  with  Messrs.  Con- 
diet,  Condict,  &  Boardman,  for  appel- 
lant: 

The  duty  of  the  water  company  toward 
the  public,  considered  as  individuals,  is  to 
use  reasonable  care  to  furnish  a  reasonable 
supply  of  water  at  the  fire  hydrants,  under 
reasonable  pressure  for  fire  purposes,  and 
this  duty  is  independent  of  any  contract 
between  the  municipality  and  the  water 
company,  and  a  failure  on  the  part  of  the 
company  to  perform  this  duty,  resulting  in 
special  injury  to  an  individual,  is  actionable. 

When  a  water  company  possessed  of  the 
right  of  eminent  domain,  and  of  franchise 
to  lay  its  pipes  in  the  streets  of  the  munici- 
pality,   undertakes    the    public    service    of 
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supplying  water  for  fire  purposes,  it  most 
perform  the  services  it  has  undertaken  with 
a  reasonable  degree  of  care,  or  respond  in 
damages  to  any  member  of  the  pnbiie  in- 
jured by  its  negligence. 

Middlesex  Water  Co.  ▼.  Knappmann  Whit- 
ing Co.-  64'  N.  J.  L.  240,  49  L.RJL.  572,  81 
Am.  St.  Rep.  467,  45  Atl.  692;  Hall  ▼.  Pas- 
saic Water  Co.  83  N.  J.  L.  771,  43  L.RA. 
(N.S.)  750,  85  Atl.  349;  Weller  v.  McCor- 
mick,  52  N.  J.  L.  470,  8  L.RA..  798,  19 
Atl.  1101;  Couch  v.  Steel,  3  El.  &  Bl.  402,  2 
C.  L.  R.  940,  23  L.  J.  Q.  B.  N.  S.  121,  18  Jur. 
N.  S.  515,  2  Week.  Rep.  170;  Atkinson  v. 
Newcastle  &  G.  Water  Co.  L.  R.  2  ExcL 
Div.  441,  46  L.  J.  Exch.  N.  S.  775,  36  L.  T. 
N.  S.  761,  25  Week.  Rep.  794;  Hayes  t. 
Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369;  Van  Winkle  v. 
American  Steam  Boiler  Co.  52  N.  J.  L.  240, 
19  Atl.  472;  State,  Olmsted,  Prosecutor,  t. 
Morris  Aqueduct,  46  N.  J.  L.  501,  affirmed  in 
47  N.  J.  L.  311;  Long  Branch  Commission 
v.  Tintem  Manor  Water  Co.  70  N.  J.  Eq. 
71,  62  Atl.  474. 

It  is  the  duty  of  a  public  service  corpo- 
ration enjoying  special  franchises,  and  hav- 
ing entered  upon  the  performance  of  a 
public  calling,  to  exercise  those  franchises, 
and  practise  its  public  calling,  with  rea- 
sonable care  and  in  a  reasonable  manner 

One  who  undertakes  any  act  and  enten 
into  the  performance  of  it,  contract  or  no 
contract,  consideration  or  no  consideration, 
is  bound  to  use  reasonable  care  in  the 
doing  of  that  which  he  undertakes. 

Any  person  who  undertakes  the  perform- 
ance of  an  act  which,  if  not  done  with  care 
and  skill,  will  be  highly  dangerous  to  the 
persons  or  lives  of  others,  is  charged  with 
a  public  duty  to  exercise  such  care  and  skill. 

Plainfleld-Union  Water  Co.  v.  Plainfield, 
83  N.  J.  L.  332,  85  Atl.  321;  Freeman  v, 
Macon  Gaslight  &  Water  Co.  126  Ga.  &43, 
7  L.RJ^.(N.S.)  917.  56  S.  E.  61;  Woodbury 
V.  Tampa  Waterworks  Co.  57  Fla.  249,  21 


Note.  —  Baum  V.  SoMERViLLE  Wateb  Co. 
differs  from  most  of  the  cases  involving  the 
liability  of  a,  water  company  to  an  in- 
dividual property  owner  for  failure  to 
furnish  sufficient  pressure  of  water  for 
fire  purposes,  in  that  the  attempt  was  to 
predicate  the  liability  on  the  general  duty 
assumed  by  the  water  company  as  a  public 
utility,  aiid  not  upon  a  definite  contract 
with  the  municipality  or  with  the  individual 
property  owner,  to  furnish  water  for  fire 
purposes. 

Tlie  right  of  a  property  owner  to  main- 
tain an  action  against  a  water  company  for 
failure  to  supply  water  for  fire  purposes, 
as  required  by  its  contract  with  the  mu- 
nicipality, is  treated  in  the  notes  to  ITows- 
raon  v.  Trenton  Water  Co.  23  L.R.A.  146, 
and  Hone  v.  Presque  Isle  Water  Co.  21 
L.R.A.(N.S.)  1021.  See. also  in  this  con- 
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nection  the  note  to  Mugge  v.  Tampa  Water- 
works Co.  6  L.R.A.(N.S.)  1171,  for  a  more 
detailed  discussion  of  the  right  to  nA,intain 
an  action  e9  delicto.  See  also  on  this  sub- 
ject the  later  cases  of  German  Alliance  Ins. 
Co.  V.  Home  Water  Supply  Co.  42  L.R.A. 
(N.S.)  1000,  affirming  42  L.R.A. (N.S.) 
1005,  and  Lutz  v.  Tahlequah  Water  Co. 
36  L.R.A. (N.S.)   568. 

As  to  duty  of  municipality  or  water  com- 
pany under  its  contract  with  consumer  tn 
supply  water  for  extinguishment  of  Jires, 
see  note  to  Niehaus  Bros  Co.  v.  Contra 
Costa  Wat^r  Co.  36  L.R.A.(N.S.)   1045. 

As  to  liability  of  water  company  for  de- 
struction of  property  of  municipality  in 
consequence  of  failure  to  maintain  sufficient 
water  pressure,  see  note  to  Mil  ford  v. 
Bangor  R.  &  Electric  Co.  30  L.R.A.(NJS.) 
526.  G.  H.  P. 
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L.RA.(N.S.)  1034,  49  So.  556;  La  Brasca 
V.  Hinchman,  81  N.  J.  L.  367,  79  Atl.  885; 
Van  Winkle  v.  American  Steam  Boiler  Co. 
52  N.  J.  L.  247,  19  Atl.  472;  Tomlinson  v. 
Armour  &  Co.  75  N.  J.  L.  748,  19  L.R.A. 
(N.S.)  923,  70  Atl.  314. 

The  proper  test  as  to  whom  the  duty 
is  owing  to  is  found  in  the  answer  of  the 
question, — ^Who  will  be  benefited  by  the 
performance  of  the  duty,  or  injured  by  a 
breach  ? 

Appleby  v.  State,  46  N.  J.  L.  161 ;  Public 
Service  Corp.  v.  American  Lighting  Co.  67 
X.  J.  Eq.  122,  67  Atl.  482;  Olmsted  v.  Mor- 
ris Aqueduct  Co.  47  N.  J.  L.  331;  Kieman 
V.  Metropolitan  Cohstr.  Co.  170  Mass.  378, 
49  N.  £.  648;  Metallic  Compression  Casting 
Co.  V.  Fitchburg  R.  Co.  109  Mass:  277,  12 
Am.  Rep.  689. 

The  question  whether  the  failure  of  the 
water  supply  was  the  cause  of  the  fire 
losa  is  a  question  of  fact  for  the  jury. 

Middlesex  Water  Co.  v.  Knappmann  Whit- 
ing Co.  64  N.  J.  L-  240,  49  L.RA.  572,  81 
Am.  St.  Rep.  467,  45  Atl.  692. 

The  public  duty  is  independent  of  the 
contract  obligation. 

Appleby  v.  State,  45  N.  J.  L.  161;  Marvin 
Safe  Co.  V.  Ward,  46  N.  J.  L.  19;  Styles 
V.  Long  Co.  70  N.  J.  L.  301,  57  Atl.  448; 
Washington  v.  Washington  Water  Co.  70 
N.  J.  Eq.  254,  62  Atl.  390;  Bordentown  v. 
Anderson,  81  N.  J.  L.  434,  79  Atl.  281; 
Johnson  v.  Atlantic  City  Gas  &  Water  Co. 
66  N.  J.  Eq.  129,  56  Atl.  550;  Hall  v.  Pas* 
saic  Water  Co.  83  N.  J.  L.  771,  43  L.RA. 
(N.S.)  750,  86  Atl.  349;  Woodbury  v.  Tampa 
Waterworks  Co.  67  Fla.  249,  21  L.R.A.(N.S.) 
1034,  49  So.  556. 

The  public  duty  grows  out  of  the  enjoy- 
ment of  special  franchises,  the  possession 
of  a  virtual  monopoly,  and  the  exercise  of 
a  public  calling.  ^ 

Long  Branch  Commission  v.  Tintern 
Manor  Water  Co.  70  N.  J.  Eq.  71,  62  Atl. 
474;  Lumbard  v.  Stearns,  4  Cush.  60; 
Guardian  Trust  &  D.  Co.  v.  Fisher,  200  U. 
S.  57,  50  L.  ed.  367,  26  Sup.  Ct.  Rep.  186; 
Guardian  Trust  &  D.  Co.  v.  Greensboro 
Water  Supply  Co.  115  Fed.  184. 

The  public  duty  is  measured  by  the  na- 
ture of  the  business  undertaken,  t.  e.,  the 
nature  and  extent  of  the  public  service  pro- 
fessed. 

Coggs  V.  Bernard,  2  Ld.  Raym.  909;  La 
Brasca  v.  Hinchman,  81  N.  J.  L.  367,  79 
Atl.  885;  State,  Olmsted,  Prosecutor,  v. 
Morris  Aqueduct,  46  N.  J.  L.  495;  1  Wyman, 
Public  Service  Corp.  §  250. 

While  the  contract  obligation  was  owing 
to  the  municipal  entity,  the  public  duty 
was  owing  to  the  public,  considered  as  com- 
posed of  individuals. 

Woodbury  v.  Tampa  Waterworks  Co.  57 
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Fla.  249,  21  LJl.A.(X.S.)  1034.  49  So.  656; 
Hays  v.  Michigan  C.  R.  Co.  HI  U.  S.  228, 
28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369;  Appleby 
V.  State,  45  N.  J.  L.  161. 

While  the  failure  to  perform  the  con- 
tract obligation  might  constitute  a  mere 
nonfeasance,  the  breach  of  public  duty,  the 
failure  to  use  due  care  is  negligence  or  mis- 
feasance, 

Ellis  V.  McXaughton,  76  Mich.  237,  15 
Am.  St.  Rep.  308,  42  N.  W.  1113;  Gregor 
V,  Cady,  82  Me.  131,  17  Am.  St.  Rep.  466, 

19  Atl.  108;  Bill  v.  Smith,  39  Conn.  206; 
Kelly  V.  Michigan  C.  R.  Co.  65  Mich.  186, 
8  Am.  St.  Rep.  876,  31  N.  W.  904;  McDonald 
V.  Union  P.  R.  Co.  42  Fed.  580;  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co, 
89  Ky.  840,  12  S.  W.  554,  13  S.  W.  249; 
Graves  County  Water  Co.  v.  Lingon,  112 
Ky.  775,  66  S.  W.  725;  Lexington  Hydrau- 
lic &  Mfg.  Co.  V.  Oots,  119  Ky.  598,  84 
S.  W.  774,  86  S.  W.  684;  Long  Branch  Com- 
mission V.  Tintern  Manor  Water  Co.  70  N.  J. 
Eq.  98,  62  Atl.  474,  71  N.  J.  Eq.  790,  71  Atl. 
1134;  State,  Olmsted,  Prosecutor,*  v.  Mor- 
ris Aqueduct,  46  N,  J.  L.  501,  47  N.  J.  L. 
311;  Plainfield-Union  Water  Co.  v.  Plain- 
field,  83  N.  J.  L.  332,  85  Atl.  321;  Borden- 
town V.  Anderson,  81  N.  J.  L.  434,  79  Atl. 
281;  Washington  v.  Washington  Water  Co. 
70  N.  J.  Eq.  254,  62  Atl.  390;  Middlesex 
Water  Co.  v,  Knappmann  Whiting  Coi  64 
N.  J.  L.  240,  49  L.R,A.  572,  81  Am.  St.  Rep. 
467,  45  Atl.  692. 

Mr.  Clarence  E.  Case,  for  respondent: 
In  every  jurisdiction  where  the  ques- 
tion has  been  passed  upon,  with  the  excep- 
tion of  Kentucky,  North  Carolina,  and  Flor- 
ida, the  responsibility  of  a  water  company 
to  an  individual  by  reason  of  a  municipal 
contract  is  denied. 

Hall  V.  Passaic  Water  Co.  83  K.  J.  L. 
771,  43  L.R.A.(N.S.)  750,  -85  Atl,  349; 
German  Alliance  Ins.  Co.  v.  Hpme  Water 
Supply  Co.  226  U.  S.  220,  57  L.  ed.  —  33 
Sup.  Ct.  Rep.  32,  42  L.R.A.(N.S.)  1005,  99 
C.  C.  A.  258,  174  Fed.  7W;  Boston  Safe  De- 
posit &  T.  Co.  V.  Salem  Water  Co.  94  Fed. 
238;  Metropolitan  Trust  Co.  v.  Topeka 
Water  Co.  132  Fed.  702;  Lovejoy  v.  Bessemer 
Waterworks  Co.  146  Ala.  374,  6  L.RA. 
(N.S.)    429,  41    So.   76,   9  Ann.   Cas.    1068, 

20  Am.  Neg.  Rep.  1;  Xickerson  v.  Bridge- 
port Hydraulic  Co.  46  Conn.  24,  33  Am.  Rep. 
1;  Fowler  v.  Athens  City  Waterworks  Co. 
83  Ga.  219,  20  Am.  St.  Rep.  313,  9  S.  E. 
673;  Halloway  v.  Macon  Gaslight  &  Water 
Co.  132  Ga.  387,  64  S.  E.  330,  21  Am.  Neg. 
Rep.  70,  answering  certified  question  in 
6  Ga.  App.  112,  64  S.  E.  574;  Bush  v.  Ar- 
tesian Hot  &  Cold  Water  Co.  4  Idaho,  618, 
95  Am.  St.  Rep.  161.  43  Pac.  60;  Peck  v. 
Sterling  Water  Co.  118  111.  App.  533;  Gal- 
ena V.  Galena  Water  Co.  1.32  111.  App.  332, 
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judgment  affirmed  in  229  111.  128,  82  N.  E. 
421;  Fitch  v.  Seymour  Water  Co.  139  Ind. 
214,  47  Am.  St.  Rep.  258,  37  N.  E.  982; 
Davis  y.  Clinton  Waterworks  Co.  54  Iowa, 
59,  37  Am.  Rep.  186,  6  N.  W.  126;  Becker 
y,  Keokuk  Waterworks,  79  Iowa,  419,  18 
Am.  St.  Rep.  377,  44  N.  W.  694;  Allen  &  C. 
Mfg.  Co.  ▼.  Shreveport  Waterworks  Co.  113 
La.  1091,  68  L.RA.  650,  104  Am.  St.  Rep. 
525,  37  So.  980,  2  Ann.  Cas.  471;  Hone  v. 
Presque  Isle  Water  Co.  104  Me.  217,  21 
L.ILA.(N.S.)  1021,  71  Atl.  769;  WUkin- 
sott  y.  Light,  Heat  &  Water  Co.  78  Miss. 
389,  28  So.  877;  Howsmon  v.  Trenton 
Water  Co.  119  Mo.  304,  23  L.RJL  146, 
41  Am.  St.  Rep.  654,  24  S.  W.  784;  Houck 
y.  Cape  Girardeau  Waterworks  &  E.  L.  Co. 
—  Mo.  — ,  114  S.  W.  1099;  Metz  y.  Cape 
Girardeau  Waterworks  &  E.  L.  Co.  202  Mo. 
824,  100  S.  W.  651;  Eaton  v.  Fairbury  Wa- 
terworks Co.  37  Neb.  546,  21  L.R.A.  653, 
40  Am.  St.  Rep.  510,  56  N.  W.  201 ;  Ferris 
y.  Carson  Water  Go.  16  Nev.  44,  40  Ajn.  Rep. 
485;  Wainwright  y.  Queens  County  Water 
Co.  78  Hun,  146,  28  N.  Y.  Supp.  987;  Smith 
y.  Great  South  Bay  Water  Co.  82  App.  Div. 
427,  81  N.  Y.  Supp.  812;  Akron  Waterworks 
Co.  y.  Brownless,  10  Ohio  C.  C.  620,  5  Ohio 
CD.  1;  Blunk  y.  Dennison  Water  Supply 
Co.  71  Ohio  St.  250,  73  N.  E.  210,  2  Ann. 
Cas.  852;  Beck  y.  Kittanning  Water  Co.  8 
Sadler  (Pa.)  237,  11  Atl.  300;  Stone  y. 
Uniontown  Water  Co.  4  Pa.  Dist.  R.  431; 
Thompson  y.  Springfield  Water  Co.  215  Pa. 
275,  64  Atl.  521,  7  Ann.  Cas.  473;  Cooke  v. 
Paris  Mountain  Water  Co.  82  S.  C.  235,  64 
S.  E.  167;  Foster  y.  Lookout  Water  Co. 
3  Lea,  42;  House  y.  Houston  Waterworks 
Co.  —Tex.  Ciy.  App.  — ,  22  S.  W.  277,  af- 
firmed in  88  Tex.  233,  28  L.RA.  532,  31 
S.  W.  179;  Nichol  y.  Huntington  Water  Co. 
53  W.  Va.  348,  44  S.  E.  290;  Britton  y. 
Green  Bay  &  Ft.  H.  Waterworks  Co.  81 
Wis.  48,  29  Am.  St.  Rep.  866,  51  N.  W. 
84. 

The  supplying  of  water  is  a  goyemmental 
function. 

State,  Van  Reipen,  Prosecutor,  v.  Jersey 
City,  58  N.  J.  L.  262,  33  Atl.  740;  German 
Alliance  Ins.  Co.  y.  Home  Water  Supply  Co. 
226  U.  S.  220,  67  L.  ed.  195,  33  Sup.  Ct.  Rep. 
32;  Ukiah  City  y.  Ukiah  Water  &  Improv. 
Co.  142  Cal.  173,  64  L.R.A.  231,  100  Am.  St. 
Rep.  107,  75  Pac.  773,  15  Am.  Neg.  Rep. 
493;  Milford  y.  Bangor  R.  &  Electric  Co. 
106  Me.  316,  30  L.RA.(N.S.)  526,  76  Atl. 
696,  20  Ann.  Cas.  622;  Fitch  y.  Seymour 
Water  Co.  139  Ind.  214,  47  Am.  St.  Rep. 
268,  37  N.  E.  982. 

A  municipality  engaged  in  the  business  of 
eerying  water  at  public  hydrants  and  else- 
where, for  fire  and  other  purposes,  is  not 
liable  to  a  property  owner  for  loss  by  fire 
due  to  negligence  in  supplying  water. 
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Tainter  v.  Worcester,  123  Mass.  311,  25 
Am.  R(p.  90;  3  Dill.  Mun.  Corp.  5th  ed.  1340 
et  seq.;  Boston  Safe  Deposit  &  T.  Co.  t. 
Salem  Water  Co.  94  Fed.  238;  Wright  ¥. 
Augusta,  78  Ga.  241,  6  Am.  St.  Rep.  256; 
Fowler  y.  Athens  City  Waterworks  Co.  83 
Ga.  222,  20  Am.  St.  Rep.  313,  9  S.  £.  673; 
Brinkmeyer  y.  Eyansyille,  29  Ind.  187; 
Fitch  y.  Seymour  Water  Co.  139  Ind.  214, 
47  Am.  St.  Rep.  258,  37  N.  E.  982 ;  Van  Horn 
y.  Des  Moines,  63  Iowa,  447,  50  Am.  Rep. 
750,  19  N.  W.  293;  New  Orleans  y.  Orescent 
Mut.  Ins.  Co.  25  La.  Ann.  390;  Miller  r. 
Minneapolis,  75  Minn.  131,  77  N.  W.  788,  5 
Am.  Neg.  Rep.  183;  Heller  y.  Sedalia,  53 
Mo.  159,  14  Am.  Rep.  444;  Eaton  y.  Fair- 
bury  Waterworks  Co.  37  Neb.  546,  21  L-RA. 
653,  40  Am.  St.  Rep.  510,  56  N.  W.  201; 
Wheeler  y.  Cincinnati,  19  Ohio  St.  19,  2  Am. 
Rep.  368;  Stone  y.  Uniontown  Water  Co.  4 
Pa.  Dist.  R.  431;  Grant  y.  Erie,  69  Pa.  420. 
8  Am.  Rep.  272;  Foster  y.  Lookout  Water 
Co.  3  Lea,  42;  House  y.  Houston  Water- 
work9  Co.  88  Tex.  233,  28  L.ILA.  532,  31 
S.  W.  179;  Owen  y.  New  York  &  T.  Land 
Co.  11  Tex.  ay.  App.  284,  32  S.  W.  189, 1057; 
Butterworth  y.  Henrietta,  25  Tex.  Ciy.  App. 
467,  61  S.  W.  975,  disapproying  Lenzen  t. 
New  Braunfels,  13  Tex.  Ciy.  App.  335,  35 
S.  W.  341 ;  Mendel  y.  Wheeling,  28  W.  Vs. 
233,  57  Am.  Rep.  664;  Hayes  y.  Oshko&h, 
33  Wis.  314,  14  Am.  Rep.  760;  Greenville 
Water  Co.  y.  Beckham,  55  Tex.  Gy.  App.  87, 
118  S.  W.  889;  Wainwright  y.  Queens  Oountj 
Water  Co.  78  Hun,  146,  28  N.  Y.  Supp.  987; 
Bisbing  y.  Asbury  Park,  80  N.  J.  L.  417, 
33  L.RA.(N.S.)  523,  78  Atl.  196. 

The  water  company  assumes  the  position 
of  the  municipality  as  regards  liability  to 
an  indiyidual. 

Fitch   y.    Seymour   Water   Co.    139    Ind. 
214,  47  Am.  St.  Rep.   258,  37  N.   E.   982; 
Nichol  y.  Huntington  Water  Co.  53  W.  Va. 
348,  44  S.  E.  290;  3  Dill.  Mun.  Corp.  5th  ed. 
pp.   1340  et  seq.;   Greenville  Water  Go.  t. 
Beckham,  55  Tex.  dv,  App.  87,  118  S.  W 
889;  Ukiah  Qty  v.  Ukiah  Water  &  Improv. 
Co.  142  Cal.  173,  64  L.R.A.  231,  100  Am.  St 
Rep.   107,   75  Pac.  773,   15  Am.  Neg.   Rep. 
493;   Milford  y.  Bangor  R.  &  Electric  Co. 
106  Me.  316,  30  L.ILA.(N.S.)    526,  76  AtL 
696,  20  Ann.  Cas.  622;  Allen  &  C.  Mfg.  Co 
V.  Shreveport  Waterworks  Co.  113  La.  1091, 
68  L.RA.  650,  104  Am.  St.  Rep.  522,  37  Sa 
980,  2  Ann.  Cas.  471. 

A  water  company  is  under  no  liability 
in  damages  to  an  individual,  upon  the  theory 
of  public  duty. 

Dudley  v!  Camden  &  P.  Ferry  Co.  42  N. 
J.  L.  25,  36  Am.  Rep.  501. 

Walker,  C,  delivered  the  opinion  of  the 
court : 

On  the  afternoon  of  July  8,  1909,  plain- 
tiff's stove  factory  and  warehouse  at  Somer- 
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ville  were  destroyed  by  fire.  Within  the 
door  of  the  warehouse  plaintiff  had  a  coil 
of  fire  hose  equipped  with  nozzle  and  coup- 
ling. Directly  in  front  of  the  door  was  a 
fire  hydrant  owned  by  the  defendant  com- 
pany; also  a  similar  hydrant  on  the  plain- 
tiff's groimds,  with  hose  attached.  Rising 
from  the  roof  of  the  iron  works  was  a 
standpipe  which  was  equipped  with  a  fire 
hose.  At  the  time  of  the  fire  the  hose  from 
the  hydrants  and  standpipe  was  used  and 
directed  toward  the  fire,  but  the  streams 
were  inadequate^  and  none  of  them  reached 
the  fire.  The  department  sent  the  hose  com- 
pany and  the  engine  company,  but  they 
were  unable  to  put  out  the  fire  for  lack  of 
sufficient  water  at  sufficient  pressure.  The 
defendant  company  "Was  incorporated  for 
the  purpose  of  supplying  the  towns  of  Som- 
erville  and  Raritan  with  water.  It  had 
assumed,  plaintiff  contends,  the  duty  of 
using  reasonable  care  that  there  should  be 
a  constant  supply  of  water  at  the  fire  hy- 
drants imder  reasonable  pressure  for  fire 
purposes,  and  the  action  was  brought  to 
recover  his  loss  resulting,  as  he  alleges, 
from  failure  on  the  part  of  the  defendant  to 
supply  sufficient  water  at  sufficient  pres- 
sure to  extinguish  the  fire. 

The  questions  involved  in  this  appeal  arise 
out  of  the  admission  and  rejection  of  evi- 
dence and  the  charge  to  the  jury;  and,  as 
stated  by  plaintiff's  counsel,  the  serious 
question  involved  arose  out  of  the  very  na- 
ture and  theory  of  the  action;  for,  although 
the  court  may  have  erred  in  the  admission 
and  exclusion  of  evidence  and  in  the  charge 
to  the  jury,  yet,  if  the  cause  of  action  does 
not  rest  upon  sound  principles,  such  errors 
mre  harmless.  We  think  that  the  question 
as  to  whether  or  not  there  is  in  law  any 
liability  of  the  defendant  to  the  plaintiff 
is  of  the  very  essence  of  the  action,  and  is 
dispositive  of  the  case. 

There  is  disclosed  no  contractual  relation 
between  the  plaintiff  and  defendant,  and 
therein  this  cause  differs  from  Middlesex 
Water  Go.  v.  Knappmann  Whiting  Go.  64 
N.  J.  L.  240,  49  L.R.A.  572,  81  Am.  St. 
Rep.  467,  45  Atl.  692,  where  a  company  in- 
corporated to  supply  water  entered  into  a 
contract  to  furnish  water  to  the  owner  of 
a  factory  with  pressure  sufficient  for  fire 
purposes,  which  factory  was  destroyed  by 
fire  by  reason  of  the  failure  of  the  company 
to  perform  its  agreement,  and  it  was  held 
that  the  company  •was  liable  for  the  damages 
sustained.  The  case  at  bar  is  more  like  the 
recent  one  in  this  court  of  Hall  v.  Passaic 
Water  Go.  83  N.  J.  L.  771,  43  L.RA.{N.S.) 
750,  85  Atl.  349.  In  that  case  a  water  com- 
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pany  was  sought  to  be  held  liable  for  dam- 
ages resulting  to  a  mill  through  fire,  under 
a  contract  alleged  to  have  been  made  be- 
tween the  owner  of  the  factory  and  the  su- 
perintendent of  the  water  company  for  a 
supply  of  water  of  a  certain  pressure  at  the 
various  openings  of  standpipes  and  water 
pipes  in  the  factory.  The  testimony  failed 
to  establish  the  making  of  the  contract  sued 
on,  and  the  court  held  that  the  defendant 
company  was  not  liable. 

The  gravamen  of  plaintiff's  case  here,  as 
stated  by  himself,  is  that,  had  there  been 
a  reasonable  supply  of  water  at  the  stand- 
pipe  and  hydrants  in  and  about  his  factory 
at  the  time  of  the  fire,  it  would  have  been 
extinguished  without  loss.  His  position  is 
that  a  duty  was  owed  to  the  public  to  sup- 
ply sufficient  water  of  sufficient  pressure 
to  extinguish  fires.  To  support  this  posi- 
tion, he  cites,  among  other  cases,  State, 
Olmsted,  Prosecutor,  v.  Morris  Aqu^uct,  46 
N.  J.  L.  495,  in  which  the  proprietors  of 
the  Morris  aqueduct  sought  to  condemn  lands 
and  divert  streams  of  water  to  such  extent 
as  was  necessary  to  carry  out  the  purposes 
of  the  corporation,  and  the  language  of  the 
supreme  court  to  the  effect  that  it  is  well 
known  that,  when  a  company  undertakes 
to  supply  a  town  with  water,  the  original 
methods  to  obtain  water  to  extinguish  fires 
are  abandoned  by  the  people,  and  that,  un- 
der such  circumstances,  it  would  be  gross 
negligence  in  the  company  to  permit  the 
supply  of  water  to  be  intermitted  or  di- 
minished to  any  considerable  extent,  and 
thus  endanger  the  property  within  the  town, 
was  employed  in  combating  the  plaintiff's 
contention  that  the  defendant  could  not 
exercise  the  power  of  eminent  domain  fur- 
ther than  to  supply  Morristown  with  water, 
when  in  fact  the  company  had  extended  its 
pipes,  and  was  supplying  persons  living  out- 
side of  Morristown.  Also  Long  Branch 
Gommission  v.  Tintem  Manor  Water  Go. 
70  N.  J.  Eq.  71,  62  Atl.  474,  a  case  of  con- 
tention between  the  municipality  and  the 
water  company  concerning  rates  to  be 
charged  by  the  company  to  the  municipality 
and  private  consumers  for  the  use  of  water, 
where  the  matters  submitted  for  adjudica- 
tion were,  what  compensation  ought  the  de- 
fendant to  have  for  supplying  water  to  the 
inhabitants  of  the  territory  governed  by 
the  commission,  how  should  that  compen- 
sation be  distributed  between  the  municipal* 
ity  and  the  private  consumers,  and  how  be- 
tween the  private  consumers  themselves. 
Although  there  was  language  used  by  the 
learned  vice  chancellor  who  wrote  the  opin- 
I  ion,   to  the   effect   that  a  company   which 
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fleekfl  and  obtains  a  franchise  to  supply  a 
certain  territory  with  water  for  public  and 
domestic  uses  is  under  obligation  to  fur- 
nish a  supply  which  shall  be  equal  to  all 
emergencies  which  may  be  reasonably  an- 
ticipated, including  unusual  droughts  and 
unusual  conflagrations,  and  to  bear  con- 
stantly in  mind  the  prospective  increase  in 
population  and  a  constant  increase  in  de- 
mand for  water,  this  observation  was  made 
with  reference  to  the  necessity  of  the  com- 
pany increasing  its  supply  of  water  be- 
cause of  an  increased  consumption  of  it 
incident  to  increased  population  in  the  ter- 
ritory, and  is  no  authority  for  the  proposi- 
tion that  a  water  company  is  responsible  to 
an  individual  property  owner  for  damages 
suffered  by  him  through  fire,  in  the  ab- 
sence of  contractual  relation  between  the 
two  with  reference  to  a  supply  of  water 
for  fire  extinguishing  purposes. 

It  will  be  observed  that  the  language 
used  by  the  judges  in  State,  Olmsted, 
Prosecutor,  v.  Morris  Aqueduct  and  Long 
Branch  Commission  v.  Tintern  Manor  Water 
Co.  was  not  spoken  with  reference  to  the 
liability  of  those  companies  with  reference 
to  an  inadequate  supply  of  water,  or  lack 
of  supply  at  a  certain  pressure,  but  with 
reference  to  their  duty  generally  of  ac- 
quiring the  sources  of  supply  and  provid- 
ing for  an  adequate  supply, — duties  of  a 
public  character,  the  performance  of  which, 
by  the  public  in  appropriate  proceedings, 
could  doubtless  be  compelled. 

The  case  in  hand,  then,  narrows  itself 
to  the  question  of  duty  or  no  duty  owed  by 
the  defendant  to  the  plaintiff  av  the  time 
of  the  fire.  As  we  have  already  seen,  if 
there  had  been  a  contract  between  the  par- 
ties as  in  Middlesex  Water  Co.  v.  Knapp- 
mann  Whiting  Co.,  there  would  doubtless 
have  been  liability  on  the  part  of  the  defend- 
ant company,  and  that  even  though  an  in- 
adequate supply  of  water  at  the  fire  was  the 
result  of  some  accidental  cause  at  the  time 
unknown  to  the  water  company,  upon  the 
principle  that  where  damages  under  such 
circumstances  result,  the  one  of  two  per- 
sons who  must  bear  the  loss  shall  be  he 
who  has  agreed  to  sustain  it.  But,  in  the 
absence  of  a  contract,  no  liability  exists 
on  the  part  of  the  defendant  for  the  bene- 
fit of  the  plaintiff.  The  common  law  does 
not  impose  such  a  liability,  and  we  have 
not  been  pointed  to  any  statute  which 
creates  it.  In  the  absence  of  contract  it 
does  not  exist. 

This  case  was  submitted  to  the  jury  under 
instructions  which  contained  no  error  preju- 
dicial to  the  plaintiff.  The  jury  found  for 
the  defendant,  and  the  judgment,  based 
upon  that  finding,  must  be  sustained. 
46  L.R.A.(N.S.) 
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Search  warrant  —  determination  of 
ri^bt  to  property. 

Where  by  statute  a  search  warrant  mav 
be  issued  when  property  has  been  stolen  oV 
embezzled,  when  it  is  used  as  a  means  of 
committing  a  felony,  and  when  it  is  in 
possession  of  any  person  with  the  intent 
to  use  it  as  a  means  of  committing  an 
offense,  the  court  cannot  determine  the- 
right,  as  between  the  alleged  owner  and 
the  one  from  whose  possession  it  was  taken, 
to  property  seized  under  a  search  warrant, 
upon  the  allegation  that  it  was  stolen  by 
a  stranger  who  is  not  prosecuted  for  the 
offense. 

(March  25,  1913.) 

Note. '^  Trial  of  right  to  property  in 
proceedings  instituted  hy  search,  trar- 
ra!nt. 

There  is  very  little  direct  authority  upon 
this  question. 

As  a  general  proposition,  it  would  seem 
that  a  court  cannot  decide  the  right  to 
property  in  proceedings  institute  bj 
search  warrant  in  any  case  except  for  tbf 
purpose  of  disposing  of  the  property  in  th? 
custody  of  the  law  when  taken  in  aid  of 
a  public  prosecution,  upon  the  ground  that 
any  other  construction  would  render  tb^f 
statute  unconstitutional  as  authorizing  an 
unreasonable  search  and  seizure. 

The  decision  rendered  by  the  appellate 
division  in  the  reported  case,  to  Che  effect 
that  the  pledgee  of  property  taken  on  a 
search  warrant  was  entitled  to  a  writ  of 
prohibition  against  the  magistrate  who  was 
about  to  determine  the  ownership  of  tht? 
property,  under  §  687  of  the  Code,  wliich 
provides  that,  "if  property  stolen  or  em 
bezzled  come  into  tne  custody  of  a  ma^i?- 
trate,  it  must,  unless  its  temporary  reten- 
tion be  deemed  necessary  in  furtherance  of 
justice,  be  delivered  to  the  owner  on  sat- 
isfactory proof  of  his  title,  and  on  his  pay- 
ing the  necessary  expenses  incurred  in  its 
preservation,  to  be  certified  by  the  magis- 
trate," was  upon  the  ground  that  the  stat- 
ute was  unconstitutional,  as  denying  due 
process  of  law  for  failure  to  provide  for 
notice  to  be  given  to  the  pledgee  as  to  the 
time  or  place  at  which  the  right  to  the 
possession  of  the  articles  in  question  shall 
be  heard  and  determined.  154  App.  Div. 
674,   139  N.  Y.  Supp.  440. 

The  court  of  appeals  apparently  assumes 
that  §  687  of  the  Code  has  no  application 
in  a  case  like  the  present,  where  tne  prop> 
erty  was  not  taken  in  aid  of  a  criminal 
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APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  an 
order  of  a  Special  Term  for  Kings  County 
denying  an  application  for  a  writ  of  prohi- 
bition to  prevent  the  determination  of  the 
title  to  certain  personal  property  in  a  pro- 
ceeding under  a  search  warrant.    Afl&rmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  M.  Perry,  with  Mr.  James 
C.  Cropsey,  for  appellants: 

**The  writ"  of  prohibition  ''does  not  issue 
as  a  matter  of  right,  but  only  in  the  sound 
discretion  of  the  court  in  cases  of  supreme 
necessity,  where  the  grievance  cannot  be 
remedied  by  ordinary  proceedings  at  law 
or  in  equity  or  by  appeal." 

People  ex  rel.  Hummel  v.  Trial  Term,  184 


N.  Y.  30,  76  N.  E.  732;  People  ex  rel.  Bur- 
bank  V.  Wood,  21  App.  Div.  245,  47  N.  Y. 
Supp.  676;  Ex  parte  Braudlacht,  2  Hill, 
367,  38  Am.  Dec.  593. 

By  the  theft  of  her  rings,  Mrs.  Small 
was  not  devested  of  her  title  to  the  prop- 
erty. 

Bassett  v.  Spofford,  45  N.  Y.  387,  6  Am. 
Rep.  101. 

The  respondent,  a  pawnbroker,  by  making 
an  advance  to  the  thief  on  the  pledge  of 
the  stolen  rings,  acquired  no  property  right 
in  or  lien  upon  the  rings,  and  in  no  way 
lessened  or  impaired  the  property  rights 
therein  of  the  true  owner. 

25  Cyc.  671;  Allen  v.  Megguire,  15  Mass. 
490;  Brandel  v.  Brown,  2  How.  406,  11  L.  ed. 
318;  Freudenheim  v.  Selig  Gutter,  201  N.  Y. 


prosecution,  upon  the  ground  that  search 
warrant  proceedings  can  be  used  only  in 
the  furtherance  of  criminal  prosecutions. 

The  facts  in  Modern  Loan  Co.  v.  Police  Ct. 
12  Cal.  App.  582,  108  Pac.  56,  are  very 
similar  to  the  case  of  PiX)PLE  ex  bel.  Rob- 
EBT  Simpson  Co.  v.  Kemfneb,  it  appearing 
that  search  warrant  proceedings  were  in- 
stituted apparently  for  the  sole  purpose  of 
gaining  summary  possession  of  property  al- 
leged to  have  been  stolen  and  in  the  pos- 
session of  a  third  person,  without  any  ef- 
fort to  apprehend  the  thief,  and  it  was  held 
that  §§  1408  and  1409  of  the  California 
Penal  Code,  which  authorize  the  disposition 
and  award  of  personal  property  seized  under 
search  warrants,  were  unconstitutional,  as 
denying  due  process  of  law  for  failure  to 
provide  for  the  giving  of  notice  to  inter- 
ested parties,  or  to  afford  them  an  oppor- 
tunity to  be  heard  on  such  proceedings,  and 
that  therefore  judgment  making  permanent 
a  writ  of  prohibition  to  prevent  the  magis- 
trate from  proceeding  to  determine  the 
ownership  of  property  taken  on  a  search 
warrant  was  properly  entered.  The  court 
said,  however,  concluding  its  opinion:  "We 
think  that  it  was  never  intended  under  the 
circumstances  of  this  case,  that  the  right 
of  ^possession  of  property  should  be  adju- 
diciated  by  a  magistrate,  especially  when 
the  law  has  provided  the  means  for  settling 
such  question  by  tlie  ordinary  action  of 
claim  and  deliverv." 

In  State  v.  Williams,  61  Iowa,  517,  16 
K.  W.  586,  it  was  held  that  the  court  had 
no  right,  against  the  objection  of  the  de- 
fendant, who  had  been  acquitted  of  the  of- 
fense of  larceny  of  money  taken  from  him 
by  a  search  warrant,  to  impanel  a  jury  and 
determine  the  ownership  of  the  money.  It 
was  said  the  acquittal  of  the  defendant  jus- 
tified the  presumption  that  the  money  had 
not  been  stolen,  and  that  the  defendant  was 
entitled  to  go  out  of  the  court,  and  be 
placed  in  the  situation  he  was  in  before  the 
money  was  taken,  leaving  any  claimant,  of 
the  money  to  pursue  his  remedy  by  an  ac- 
tion in  his  own  name. 

In  Houghton  v.  Bachman,  47  Barb.  388, 
it  was  said  that  the  order  of  the  magis- 
46  L.R.A.(N.S.) 


trate,  in  disposing  of  property  alleged  to 
have  been  stolen,  when  taken  into  the  cus- 
tody of  law  to  aid  in  the  prosecution,  upon 
proof  of  ownership  as  provided  by  statute, 
was  not  intended  to  have  any  effect  to  set- 
tle the  question  of  title,  that  the  accused 
from  whom  the  property  has  been  taken  is 
not  thereby  deprived  of  his  property,  but 
is  still  at  liberty  to  take  any  legal  steps 
he  may  choose  to  recover  the  property  or 
its  possession  from  the  person  to  whom  it 
was  delivered,  and  that  the  order  of  the 
magistrate  would  be  no  estoppel  upon  the 
question  of  title,  and  the  court  further  said : 
''Its  simple  and  only  operation  is  to  dis- 
pose of  the  possession  of  property  already 
in  the  custody  of  the  law,  leaving  the  title 
open  to  vindication  by  any  party  claiming 
to  have  it."  In  this  case  it  appears  that 
the  search  warrant  was  not  actually  served 
for  the  reason  that  the  ofl^cer  discovered 
the  property  without  a  search  while  mak- 
ing the  arrest,  and  took  possession  thereof 

I  by  virtue  of  the  warrant  of  arrest,  which 
he  had  a  right  to  do,  but  the  disposition 
of  the  property  was  tHe  same  under  the 
statute  as  when  taken  by  a  search  warrant. 
Under  a  statute  providing  for  the  tak- 
ing of  testimony  by  the  magistrate  where 
the  grounds  upon  which  a  search  warrant 
was  issued  are  controverted,  and  for  the 
restoration  of  the  property  to  the  person 
from  whom  it  was  taken,  where  it  appears 
there  is  no  probable  cause  for  believing  the 
existence  of  the  grounds  upon  which  the 
warrant  was  issued,  and  for  the  delivery  of 
the  property  to  the  owner  in  case  the  prop- 
erty was  stolen  or  embezzled  upon  his  mak- 
ing satisfactory  proof  of  his  ownership  or 
of  his  right  to  possession  thereto, — an  ad- 
judication by  the  magistrate  as  to  the 
owner  is  binding  and  conclusive  until  re- 
versed, where  the  rival  claimants  appear 
and    submit    the    issue   of   ownership    upon 

,  testimony  adduced,  although  there  was  no 
prosecution  for  larceny  or  embezzlement,  as 
the  statute  does  not   require   the   filing  of 

[  an  information  accusing  some  person  of  the 

\  larceny  as  a  condition  precedent  to  the  is- 
suing a  search  warrant.  Haworth  v.  New- 
ell,  102  Iowa,  541,   71   N.  W.  404;  Mont- 
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94,  94  X.  E.  640;  Schmidt  ▼.  Simpson,  204 
N.  Y.  434,  97  N.  £.  966,  Ann.  Cas.  1913  C, 
1288. 

The  fact  that  the  respondent  was  deprived 
of  its  possession  of  the  rings  did  not  in 
any  way  affect  its  lien,  if  it  had  a  lien. 

Allen  y.  Spencer,  1  Edm.  Sel.  Cas.  117. 

The  proceeding  before  the  magistrate, 
which  it  18  sought  in  this  action  to  pro- 
hibit, in  no  way  affects  title. 

Houghton  V.  Bachman,  47  Barb.  888; 
Simpson  v.  St.  John,  93  N.  Y.  363. 

The  provisions  of  the  Code  of  Criminal 
Procedure,  regarding  the  disposition  of  the 
custody  of  property  seized  imder  a  search, 
do  not  violate  the  constitutional  rights  of 
the  respondent. 

The  provisions  of  the  United  States  Con- 
stitution regarding  the  right  of  search  have 
no  application  to  actions  in  state  courts. 

People  V.  Adams,  176  N.  Y.  361,  63  L.RJ1. 
406,  98  Am.  St.  Rep.  675,  68  N.  E.  636. 

The  constitutional  provision  for  trial  by 
jury  relates  only  to  cases  where  trial  by 
jury  has  been  "heretofore  had." 

Re  Curry,  25  Hun,  321. 

The  provisions  of  the  Code  of  Criminal 
Procedure  now  under  consideration  in  no 
way  violate  the  provision  of  the  Constitu- 
tion which  provides  that  a  person  shall  not 
be  deprived  of  his  property  without  due 
process  of  law.       ^ 

Re  McAdam,  4  Silv.  Sup.  Ct.  469,  7  N.  Y. 
Supp.  454;  Re  Barnes,  204  N.  Y.  113,  97  N. 
E.  608;  Happy  v.  Mosher,  48  N.  Y.  313; 
Arnold  v.  Steeves,  10  Wend.  514;  Bellows 
V.  Shannon,  1  Hill,  86. 

Mr.  Hersey  Egginton  also  for  appel- 
lants. 


Mr.  Franklin  Taylor,  for  respondent: 

The  threatened  adjudication  of  the  rela- 
tor's lien  was  in  violation  of  the  constitu- 
tional provision  as  to  due  process  of  law. 

By  the  word  "property"  as  used  in  article 
1st,  §  6,  of  the  Constitution,  is  meant  the 
physical  substance,  as  distinguished  from 
the  abstract  right,  of  property.  The  naked 
possession  of  property  is  what  is  sought  to 
be  safeguarded. 

Homsby  v.  United  States,  10  Wall.  242, 1» 
L.  ed.  905;  Havemeyer  v.  Superior  Ct.  Si 
Cal.  327,  10  L.RA.  627,  18  Am.  St.  Rep. 
192,  24  Pac.  121;  Lowry  v.  Rainwater,  70 
Mo.  162,  35  Am.  Rep.  420;  White  v.  Ward, 
157  Ala.  345,  18  LJLA.(N.S.)  568,  47  So. 
166;  Bennett  v.  Davis,  90  Me.  102,  37  Atl. 
864;  Eustis  v.  HenrietU,  90  Tex.  468,  39 
S.  W.  567;  Fisher  v.  McGirr,  1  Gray,  1,  61 
Am.  Dec.  381;  Hibbard  v.  People,  4  Mich. 
126. 

By  due  process  of  law  is  meant  a  civil 
suit  or  proceeding  conducted  in  accordanee 
with  prescribed  rules  and  principles  estab- 
lished by  our  jurisprudence  for  the  protec- 
tion and  enforcement  of  private  rights. 

Ward  V.  Boyce,  162  N.  Y.  191,  36  LJLA 
549,  46  N.  E.  180;  People  ex  reL  Witherbee 
V.  Essex  County,  70  N.  Y.  228;  Re  Hatch,  11 
Jones  &  S.  89;  Reynolds  v.  Stockton,  140 
U.  S.  254,  35  L.  ed.  464,  11  Sup.  Ct.  Rep. 
773;  Carpenter  v.  Strange,  141  U.  S.  87, 
35  L.  ed.  640,  11  Sup.  Ct.  Rep.  960;  Louis  t. 
Brown  Twp.  109  U.  S.  162,  27  L.  ed.  892, 
3  Sup.  Ct.  Rep.  92;  Cromwell  v.  Sac  Count j, 
94  U.  S.  351,  24  L.  ed.  195;  Russell  v.  Plan. 
94  U.  S.  606.  24  L.  ed.  214;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  23  L.  ed.  914;  Pennoyer 
V.  Neff,  95  U.  S.  714,  24  L.  ed-  565;   Perry 


gomery  v.  Alden,  133  Iowa,  675,  119  Am. 
St.  Rep.  648,  108  N.  W.  234. 

In  Haworth  v.  Newell,  supra,  the  court 
said:  "The  process  is  undoubtedly  intended 
to  be  an  aid  in  detecting  and  punishing  the 
crime,  and  it  may  or  may  not  be  accom- 
panied or  followed  by  a  criminal  prosecu- 
tion; but  whether  there  should  be  such  a 
prosecution  may  depend  upon  the  facts  dis- 
closed by  the  proceedings  under  the  infor- 
mation and  search  warrant.  The  process  is 
also  useful  in  many  cases  in  discovering 
and  restoring  to  its  proper  owner  stolen  or 
embezzled  property.  But  such  proceedings 
are  not  designed  for  the  final  adjudication 
of  disputed  questions  of  title  to  property 
of  that  character.  The  trial  authorized  is 
by  the  magistrate  without  a  jury.  The 
proceedings  are  in  the  name  of  the  state, 
and  it  is  not  necessary  that  there  be  any 
other  party  to  them,  although  it  is  no  doubt 
true  that  claimants  of  the  property  may 
so  far  identify  themselves  with  the  pro- 
ceedings, and  present  such  issues,  as  to  be 
bound  by  the  adjudication." 

And  in  Montgomery  v.  Alden,  supra,  it 
was  said:  "We  may  assume  that  ordinarily 
a  finding  in  a  search  warrant  proceeding  is 
46  L.R.A.(N.S.) 


not  conclusive  as  to  ownership  of  the  prop- 
erty; but  where  rival  claimants  appear, 
employ  Counsel,  and  submit  the  issue  of 
ownership  upon  testimony  adduced  pro  and 
con,  the  finding  is  conclusive,  although, 
strictly  speaking,  they  are  not  parties  to 
the  action." 

Simpson  v.  St.  John,  93  N.  Y.  363,  is 
sufficiently  set  out  in  Pboplb  ex  bel.  Rob- 
EBT  SiKPSON  Co.  V.  Kemfneb,  the  reported 
case. 

In  Southern  Hardware  &  Supplv  Co.  v. 
Lester,  166  Ala.  86,  52  So.  328,  it  was  held 
that  one  from  whom  property  had  been 
wrongfully  obtained  was  not  precluded 
from  maintaining  an  action  of  detinue 
against  the  sheriff  to  recover  the  posses- 
sion of  the  same,  by  the  fact  that  the  sher- 
iff had  secured  it  on  a  search  warrant,  and 
the  statute  directed  the  magistrate  to  cause 
property  so  taken,  when  it  was  stolen  or 
embezzled,  to  be  delivered  to  the  owner  oo 
satisfactory  proof  of  his  title,  where  the 
person  from  whom  the  property  was  taken 
had  been  substituted  as  a  party  defendant 
upon  the  suggestion  of  the  sheriff,  and 
pleaded  the  general  issue.  A.  L.  R. 
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▼.  Dickeraon,  85  N.  Y.  345,  30  Am.  Rep. 
663;  Remington  Paper  Ck>.  v.  O'Dougherty, 
81  N.  Y.  474;  Durant  v.  Abendroth,  97  N.  Y. 
132;  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289;  Hallett  v.  Denver,  4  Oolo. 
Lk  Rep.  565;  Garvin  v.  Daussman,  114  Ind. 
429,  5  Am.  St.  Rep.  637,  16  N.  E.  826; 
State  ex  rel.  Blaisdell  v.  Billings,  55  Minn. 
467,  43  Am.  St.  Rep.  524,  57  N.  W.  206,  794; 
Barber  Asphalt  Paving  Go.  v.  Edgerton,  125 
Ind.  465,  25  N.  E.  436. 

There  is  absolutely  nothing  anywhere  in 
the  act  giving  the  possessor  a  right  to  no- 
tice of  hearing,  or  to  appear  at  the  same, 
or  to  testify,  and  examine  witnesses  on 
his  own  behalf,  or  to  cross-examine  adverse 
witnesses. 

Modem  Loan  Co.  v.  Police  Ct.  12  Cal.  App. 
682,  108  Pac.  56;  Re  Grout,  105  App.  Div. 
98,  93  N.  Y.  Supp.  711. 

The  adjudication  of  the  civil  property 
rights  of  an  innocent  third  party,  by  search 
warrant  proceedings,  violates  the  constitu- 
tional provision  as  to  trial  by  jury. 

Cooley,  Const.  Lim.  7th  ed.  430;  Bell  v. 
Oapp,  10  Johns.  263,  6  Am.  Dec.  339. 

It  is  not  the  function  of  a  search  war- 
rant to  interfere  with  the  possession  of 
property  by  innocent  third  parties  claim- 
ing rights  therein,  in  the  absence  of  a  pend- 
ing criminal  prosecution. 

35  Cyc.  1265,  note  4;  25  Am.  &  Eng.  Enc. 
Law,  145;  Robinson  v.  Richardson,  13  Gray, 
455;  Lippman  v.  People,  175  111.  Ill,  51  N.E. 
872,  11  Am.  Crim.  Rep.  356;  Com.  v.  Hinds, 
145  Mass.  182,  13  N.  E.  397. 

Chase,  J.,  delivered  the  opinion  of  the 
court : 

The  relator  is  a  domestic  corporation  en- 
gaged in  business  as  a  licensed  pawnbroker. 
On  and  prior  to  January  26,  1912,  it  was  in 
possession  of  two  diamond  rings  which  it 
held  as  security  for  a  loan  of  $15  made  to 
the  person  who  delivered  the  rings  to  it.  A 
woman  claims  that  she  is  the  owner  of  said 
rings,  and  that  they  were  stolen  from  her 
by  her  maid  and  pawned  by  said  maid  to 
the  relator.  No  one  has  been  convicted  of 
the  alleged  theft.  On  January  27th  an  in- 
formation was  filed  with  a  magistrate 
charging  said  maid  with  the  crime  of  grand 
larceny  in  stealing  said  rings,  and  a  war- 
rant was  issued  for  her  arrest,  but  it  was 
not  executed  because  she  was  then  in  cus- 
tody serving  a  sentence  after  pleading  guilty 
to  a  charge  of  committing  another  crime. 
On  January  26th  said  woman,  claiming  to 
be  the  owner  of  the  rings,  submitted  to  a 
magistrate  an  affidavit  upon  which  he  is- 
sued a  search  warrant,  in  the  form  provided 
by  the  Code  of  Criminal  Procedure,  di- 
recting that  search  be  made  for  said  rings. 
The  warrant  was  served  January  27th,  and' 
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the  rings  were  found  and  taken  by  the  offi- 
cer serving  the  warrant  from  the  relator, 
and  he  held  them  for  production  before  said 
magistrate  upon  the  return  of  the  warrant. 
A  voluntary  and  informal  notice  was  given 
to  the  relator  by  the  of|cer  serving  the 
warrant,  of  the  time  when  the  return  to 
said  warrant  would  be  made  to  the  magis- 
trate. At  the  time  mentioned  the  relator 
appeared  by  counsel  and  asserted  its  right 
to  the  possession  of  said  rings,  and  its  con- 
stitutional authority  to  have  its  property 
rights  in  said  rings  and  the  possession 
thereof  determined  in  a  civil  action.  The 
magistrate  threatened  to  hear  and  deter- 
mine the  validity  of  the  relator's  alleged 
lien  on  the  property  taken  pursuant  to  the 
search  warrant,  and,  in  the  event  of  its  be- 
ing determined  upon  such  hearing  that  the 
-relator's  alleged  lien  is  invalid,  that  the  said 
property  would  be  delivered  to  whoever  was 
found  to  be  the  owner  and  entitled  to  the 
possession  thereof.  An  adjournment  was 
then  taken.  Application  was  thereupon 
made  for  an  absolute  writ  of  prohibition, 
which  was  denied  by  the  special  term,  and 
granted  upon  appeal  to  the  appellate  di- 
vision. 

A  search  warrant  is  an  order  in  writing, 
in  the  name  of  the  people,  signed  by  a 
magistrate,  directed  to  a  peace  officer,  com- 
manding him  to  search  for  personal  prop- 
erty and  bring  it  before  the  magistrate. 
Code  of  Crim.  Proc.  §  791.  It  may  be  issued 
upon  one  of  three  grounds:  (1)  When  the 
property  was  stolen  or  embezzled;  (2)  when 
it  was  used  as  the  means  of  committing  a 
felony;  (3)  when  it  is  in  the  possession  of 
any  person  with  the  intent  to  use  it  as  the 
means  of  committing  a  public  offense.  Code 
Crim.  Proc.  §  792.  In  each  of  the  cases  last 
mentioned  it  is  provided  from  whom  the 
property  may  be  taken  under  the  warrant. 

A  search  warrant  cannot  be  issued  for 
any  purpose,  except  as  stated.  Its  legiti- 
mate use  is,  and  always  has  been,  to  aid  in 
the  detection  and  punishment  of  crime.  As 
such  it  has  been  in  common  use  since  the 
days  of  Lord  Coke.  It  was  mentioned  by 
him  in  the  Institutes  (Bk.  4,  pp.  176,  177). 
Referring  to  search  warrants,  he  says:  "For 
justices  of  the  peace  to  make  warrants  upon 
surmises,  for  breaking  the  houses  of  any 
subjects  to  search  for  felons  or  stolen 
goods,  is  against  Magna  Charta."  Sir  Mat- 
thew Hale  in  his  History  of  the  Pleas  of 
the  Crown  (vol.*  2,  p.  149)  does  not  fully 
agree  with  Lord  Coke,  but  explains  the  busi- 
ness of  a  search  warrant,  and  the  purposes, 
for  which  it  is  used,  and  says:  "I  thought 
fit  to  insert  this  business  in  this  place: 
(1)  Because  it  is  a  business  preparatory  to 
the  discovery  of  felons,  and  preparing  evi- 
dence against  them,  and  to  the  helping  of 
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persons  robbed  to  their  goods.  (2)  Because 
it  is  found  by  experience  of  great  use  and 
necessity,  especially  in  these  times  where 
felonies  and  robberies  are  so  frequent.  And 
therefore  this  means  of  discovering  them  is 
now  grown  common  and  usual,  much  more 
than  in  ancient  times;  and  if  it  should  be 
disused  or  discountenanced,  it  would  be  of 
public  inconvenience;  and.  therefore  I  can 
by  no  means  subscribe  to  that  opinion  of 
my  Lord  Coke's,  4  Inst.  cap.  31,  p.  176, 
as  it  is  there  generally  set  down  'that  jus- 
tices of  peace  have  no  power  upon  a  bare 
surmise  to  break  open  any  man  s  house  to 
search  for  a  felon  or  stolen  goods  either  in 
the  day  or  night.' "  Referring  to  the  goods 
found,  Sir  Matthew  Hale  says  (p.  151):  "As 
touching  the  goods  brought  before  him,  if 
it  appears  they  were  not  stolen,  they  are 
to  be  restored  to  the  possessor;  if  it  ap- 
pears they  were  stolen,  they  are  not  to  be 
delivered  to  the  proprietor,  but  deposited  in 
the  hand  of  the  sheriff  or  constable,  to  the 
end  the  party  robbed  may  proceed  by  in- 
dicting and  convicting  the  offender  to  Lave 
restitution."  See  also  Burns's,  J.  F.  pp. 
176,  179;  1  Ghitty,  Crim.  Law,  5th  Am.  ed. 
from  2d  London  ed.  p.  67. 

There  were  formerly  three  means  of  resti- 
tution of  goods  to  the  party  from  whom 
they  were  stolen:  (1)  By  appeal  of  robbery 
or  larceny.  If  the  party  were  convicted 
thereupon,  restitution  of  the  goods  contained 
in  the  appeal  was  to  be  made  to  the  ap- 
pellant, for  it  is  one  of  the  ends  of  that 
suit.  (2)  By  the  statute  21  Hen.  Vin.  chap. 
11.  And  (3)  by  the  course  of  the  common 
law.  But  after  the  felon  is  convicted,  it 
can  be  no  color  of  crime  to  take  his  goods 
again  when  he  (the  owner)  finds  them,  be- 
cause he  hath  pursued  the  law  upon  him, 
and  may  have  his  writ  of  restitution  if  he 
pleases.  4  Burns's,  J.  P.  pp.  Ill,  115;  Hale, 
P.  C.  pp.  538,  546.  After  goods  were  taken 
into  the  possession  of  the  court,  restitution 
to  the  owner  was,  at  least  to  an  extent, 
dependent  upon  his  prosecuting  the  thief. 
The  prospect  of  restitution  was  thus  made 
an  incentive  to  the  performance  of  public 
duty  in  bringing  the  criminal  to  justice. 
Until  the  person  charged  with  the  theft 
was  convicted  or  acquitted,  the  courts 
would  not  sustain  an  action  even  by  a  third 
person  for  the  possession  of  the  goods. 

It  thus  appears  with  reasonable  certain- 
ty that  in  England  and  the  American  col- 
onies the  search  warrant  was  a  process  used 
preparatory  to  the  discovery  of  felons,  in 
preparing  evidence  against  them,  and  to  help 
persons  robbed  to  recover  their  goods,  and 
not  to  try  the  title  of  or  right  to  the  pos- 
session of  goods  and  chattels.  There  did 
not  exist  at  the  time  of  the  adoption  of  our 
state  Constitution  in  1777,  any  right  by  the 
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common  or  statute  law  of  England  and 
Great  Britain  to  try  the  title  to  goods  and 
chattels  before  a  magistrate  upon  the  re- 
turn of  a  search  warrant.  Such  right  did 
not  form  a  part  of  the  law  of  the  colony 
of  New  York  on  the  19th  day  of  April  in 
the  year  of  our  Lord  1775. 

It  appears  in  Bell  v.  Clapp,  10  Johns.  263, 
6  Am.  Dec.  339,  that  search  warrants  in 
accordance  with  the  English  practice  were 
(1813)  issued  and  enforced  by  the  courts 
in  this  state.  That  practice  doubtless  con- 
tinued, as  we  have  not  found  a  statute  in 
this  state  providing  generally  for  search 
warrants  prior  to  the  Revised  Statutes  of 
1829  (pt.  4,  title  7,  chap.  2,  art.  3,  §§  25  to 
28,  inclusive).     See  also  §§30-34,  inclusve. 

A  century  ago  it  was  deemed  necessary, 
for  the  purpose  of  preserving  the  civil  rem- 
.edy  of  a  person  injured  or  aggrieved  by  a 
felony,  to  provide  by  statute  that  *in  no 
case  whatever  shall  the  right  of  action  of 
the  party  injured  be  deemed  taken  or  ad- 
judged to  be  merged  in  the  felony  or  in  any 
manner  affected  thereby."  Rev.  Laws  1813, 
p.  499,  §20;  Rev.  Stat.,  pt.  3,  title  1,  chap. 
4,  §2;  Code  Proc.  1857,  §7;  Code  dv,  Proc 
§  1899.  The  basis  for  a  search  warrant  un- 
der the  Revised  Statutes  is  a  complaint 
upon  oath  that  **personal  property  has  been 
stolen  or  embezzled,  and  that  the  complain- 
ant suspects  that  such  property  is  concealed 
in  any  particular  house  or  place."  The  Re- 
vised Statutes  mentioned  remained  in  full 
force  imtil  repealed  by  the  Code  of  Crim- 
inal Procedure,  which  was  adopted  by  chap- 
ter 442  of  the  Laws  of  1881,  and  §§  791- 
810  and  685-689,  inclusive,  of  that  Code, 
were  then  enacted.  The  grounds  upon  which 
a  search  warrant  was  authorized  by  the 
Revised  Statutes  were  somewhat  enlarged 
by  the  Code.  The  basis  for  the  search  war- 
rant prescribed  by  the  Code  is,  however,  the 
same  in  general  character  as  stated  in  the 
Revised  Statutes  and  as  established  by  the 
old  English  practice.  A  search  warrant  un- 
der the  Revised  Statutes  and  under  the 
Code,  like  the  search  warrant  under  the  old 
practice,  is  in  the  nature  of  a  criminal  pro- 
cess, and  we  repeat  that  its  purpose  is  to 
aid  in  the  detection  and  punishment  of 
crime.  It  has  no  relation  whatever  to  civil 
process  or  civil  trials. 

Section  807  of  the  Code  of  Criminal  Pro- 
cedure is  new,  and  provides:  "If  the  grounds 
on  which  the  warrant  was  issued  be  contro- 
verted, the  magistrate  must  proceed  to  take 
testimony  in  relation  thereto."  This  sec- 
tion, although  new  in  form,  is  in  accordance 
with  the  practice  as  it  has  always  existed. 
The  grounds  on  which  a  search  warrant 
may  be  issued  are  stated  in  §  792;  and  it  is 
provided  in  §  793  that  "a  search  warrant 
cannot  be  issued  but  upon  probable  causa 
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supported  by  affidavit  naming  or  describ- 
ing- the  person,  and  particularly  describing 
the  property  and  the  place  to  be  searched." 
Any  person  interested  may  controvert  there 
being  probable  cause  for  issuing  the  war- 
rant. The  magistrate  may  take  further 
testimony  relating  thereto,  and,  if  he  de- 
termine such  controversy  in  favor  of  the 
person  from  whose  possession  the  property 
was  taken,  he  should  by  order  return  such 
property  to  him.    Section  809. 

There  is  nothing  in  any  of  the  provisions 
of  the  Code  of  Criminal  Procedure  that  au- 
thorizes a  trial  of  the  title  to  or  possession 
of  the  property  taken  under  the  warrant. 

In  Robinson  v.  Richardson,  13  Gray,  454, 
456,  the  court,  in  1859,  say:  "Search  war- 
rants were  never  recognized  by  the  common 
law  as  processes  which  might  be  availed 
of  by  individuals  in  the  course  of  civil 
proceedings,  or  for  the  maintenance  of  any 
mere  private  right;  but  their  use  was  con- 
fined to  cases  of  public  prosecutions,  insti- 
tuted and  pursued  for  the  suppression  of 
crime  or  the  detection  and  punishment  of 
criminals.  Evcfn  in  those  cases,  if  we  may 
rely  on  the  authority  of  Lord  Coke,  their 
legality  was  formerly  doubted;  and  Lord 
Camden  said  that  they  crept  into  the  law 
by  imperceptible  practice.  But  their  le- 
gality has  long  been  considered  to  be  estab- 
lished on  the  ground  of  public  necessity, 
because  without  them  felons  and  other 
malefactors  would  escape  detection.  Entick 
v.  Carrington,  19  How.  St.  Tr.  1067;  1 
Chitty,  Crim.  Law,  64.  .  .  .  All  searches, 
therefore,  which  are  instituted  and  pursued 
upon  the  complaint  or  suggestion  of  one 
party  into  the  house  or  possessions  of  an- 
other, in  order  to  secure  a  personal  advan- 
tage, and  not  with  any  design  to  afford  aid 
in  the  administration  of  justice  in  reference 
to  acts  or  offenses  in  violation  of  penal 
laws,  must  be  held  to  be  unreasonable,  and 
consequently  under  our  constitution  unwar- 
rantable, illegal,  and  void." 

The  case  of  Simpson  v.  St.  Johii,  93  N.  Y. 
363,  did  not  hold  to  the  contrary.  It  was 
in  that  case  held,  as  it  was  held  in  colonial 
days,  that  where  goods  are  in  the  custody 
of  a  criminal  court,  pending  the  prosecution 
of  the  person  alleged  to  havie  stolen  them, 
their  retention  is  within  the  police  power, 
although  a  third  person  asserts  his  title  and 
right  to  the  immediate  possession  of  such 
goods.  The  court  in  the  Simpson  Case  sus- 
tained the  defendant,  the  property  clerk  of 
the  magistrate  before  whom  the  criminal 
proceeding  was  pending,  in  his  refusal  to 
deliver  the  goods  to  the  sheriff  on  his  de- 
mand, pursuant  to  papers  in  his  possession 
as  sheriff,  in  an  action  by  a  third  person 
to  recover  possession  of  the  goods. 

Where  property  voluntarily  or  by  aid  of 
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a  search  warrant  comes  into  the  posses- 
sion of  a  magistrate  or  court  from  the 
person  or  possession  of  one  charged  with 
crime,  and  such  person  is  thereafter  con- 
victed of  having  stolen  the  property  that  is 
so  in  the  possession  of  the  magistrate  or 
court  from  the  person  claiming  to  be  the 
owner  thereof,  and  there  are  no  third  per- 
sons claiming  such,  property,  it  has  doubt- 
less been  the  practice,  so  long  as  there  is 
any  record  of  it,  to  order  the  property  de- 
livered to  the  person  who,  as  appears  by 
the  testimony  taken  upon  the  trial,  is  the 
owner  thereof.  Such  an  order  is  analogous 
to  the  obsolete  writ  of  restitution.  When, 
however,  the  property  has  been  taken  by  a 
search  warrant  from  the  possession  of  a 
third  person,  and  there  is  a  controversy*  be- 
tween the  person  from  whom  it  is  claimed 
that  the  property  was  stolen  and  the  per- 
son from  whom  the  possession  of  the  prop- 
erty was  taken  by  the  search  warrant,  as  to 
which  is  entitled  to  the  possession  thereof, 
a  question  is  presented  that  cannot  be  de* 
termined  upon  a  criminal  process.  It  is  a 
matter  wholly  between  the  contending  par- 
ties, and'  of  no  direct  concern  to  the  state. 
It  must  be  determined  in  a  civil  action,  in 
which  the  parties  are  by  Constitution  en- 
titled to  notice  and  a  hearing,  and,  if  de- 
manded, to  a  trial  of  the  issue  by  jury. 
Modern  Loan  Co.  v.  Police  Ct.  12  Oal.  App. 
582,  108  Pac.  66. 

The  order  should  be  affirmed,  without 
costs. 

Cnllen,  Ch.  J.,  and  Gray,  Werner,  Wll- 
lard  Bartlett,  Collin,  and  Hogan,  JJ.; 
concur. 
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MARY  GREENER,  Admrx.,  etc.,  for  Ber- 
nard   Greener,  Deceased,  Respt., 

V. 

GENERAL  ELECTRIC  COMPANY,  Appt. 

(209  N.  Y.  136,  102  N.  E.  527.) 

Svidence    —    narrative    statements    ^ 
res  gestae. 

A  statement  of  an  employee,  who  had  fall- 
en from  a  ladder,  made  in  response  to  a 
question  while  he  was  lying  on  the  floor, 
that  the  ladder  bent  under  him,  is  narra- 
tive, and  not  spontaneous,  and  is  therefore 

Note.  —  The  distinction  between  sponta- 
neous or  natural  statements  and  narrative 
statements  in  its  bearing  upon  the  admissi- 
bility of  statements  after  an  accident  as 
res  gestce  is  treated  in  the  note  to  Walters 
V.  Spokane  International  R.  Co.  42  L.R.A. 
(N.S.)  917. 
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not  admissible  as  res  geatcB  in  an  action  to 
hold  his  employer  liable  for  the  injury. 

(June    17,    1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Third  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Schenec- 
tady County,  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  the 
death  of  plaintiff's  husband,  for  which  de* 
fendant  was  alleged  to  be  responsible.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  O.  Carr,  for  appellant: 

The  statement  which  Carlsen  says  Green- 
er Made  to  him  occurred  after  the  accident 
was  over,  and  was  not  a  part  of  the  res 
geatee. 

Waldele  v.  New  York  C.  &  H.  R.  R.  Co. 
95  N.  Y.  274,  47  Am.  Rep.  41;  Norris  v. 
Interurban  Street  R.  Co.  90  N.  Y.  Supp. 
460;  Hall  v.  Uvalde  Asphalt  Paving  Co. 
92  N.  Y.  Supp.  46;  Butler  v.  ManhatUn  R. 
Co.  143  N.  Y.  417,  26  L.R.A.  46,  42  Am.  St. 
Rep.  738,  38  N.  £.  454,  5  Am.  Neg.  Cas. 
364;  Wagner  v.  H.  Clausen  &  Son  Brewing 
Co.  146  App.  Div.  70,  130  N.  Y.  Supp.  584; 
Lahey  v.  William  Ottmann  &  Co.  73  Hun, 
62,  25  N.  Y.  Supp.  897 ;  Austin  v.  Bartlett, 
178  N.  Y.  310,  70  N.  E.  855;  People  v.  Del 
Vermo,  192  N.  Y.  470,  85  N.  E.  690. 

Mr.  Bdgar  T.  Brackett,  with  Messrs. 
Fryer  A  Lewis,  for  respondent: 

The  ladder  which  bent  and  precipitated 
the  plaintiff's  intestate  to  the  floor  was  a 
permanent  structure,  and  while  in  ordinary 
use,  it  gave  way.  Under  such  circumstances, 
negligence  is  necessarily  imputed  to  the 
master,  and  the  doctrine  of  res  ipsa  loquitur 
is  applicable. 

Mullen  V.  St.  John,  57  N.  Y.  567,  15  Am. 
Rep.  530;  Griffen  v.  Manice,  166  N.  Y.  188, 
52  L.R.A.  922,  82  Am.  St.  Rep.  630,  59  N.  E. 
925,  9  Am.  Neg.  Rep.  336;  Lentino  v.  Port 
Henry  Iron  Ore  Co.  71  App.  Div.  466,  75 
N.  Y.  Supp.  755;  Muhlens  v.  Obermeyer,  83 
App,  Div.  88,  82  N.  Y.  Supp.  527;  Muller  v. 
Oakes  Mfg.  Co.  113  App.  Div.  689,  99  N.  Y. 
Supp.  923;  Ambellan  v.  Barcalo  Mfg.  Co. 
118  App.  Div.  547,  102  N.  Y.  Supp.  993; 
Madden  v.  Hughes,  104  App.  Div.  101,  93 
N.  Y.  Supp.  324,  affirmed  in  185  N.  Y.  466,  78 
N.  E.  167;  Cummings  v.  Kenny,  97  App.  Div. 
114,  89  N.  Y.  Supp.  579;  Bartnik  v.  Erie 
R.  Co.  36  App.  Div.  246,  55  N.  Y.  Supp.  266, 
6  Am.  Neg.  Rep.  432;  Konigsberg  v.  Davis, 
57  Misc.  630,  108  N.  Y.  Supp.  596;  Horn  v. 
New  Jersey  S.  B.  Co.  23  App.  Div.  302,  48 
N.  Y.  Supp.  348;  Morris  v.  Zimmerman,  138 
App.  Div.  114,  122  N.  Y.  Supp.  900;  Cav- 
anagh  v.  O'Neill,  27  App.  Div.  48,  50  N.  Y. 
Supp.  207,  4  Am.  Neg.  Rep.  527.  afTirmed  in 
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161  N.  Y.  657,  57  N.  E.  1106;  RisUu  v.  E. 
Frank  Coe  Co.  120  App.  Div.  478,  affirmed  in 
193  N.  Y.  630,  86  N.  E.  1132. 

The  declaration  of  the  deceased,  made  to 
Carlson  directly  after  the  deceased  struck 
the  ground,  "My  feet  is  broke,  the  ladder 
bent  over,"  was  competent. 

Travelers'  Ins.  Co.  v.  Sfaeppard,  85  Ga. 
751,  12  S.  E.  18;  Scheir  v.  Quirin,  77  Appw 
Div.  624,  78  N.  Y.  Supp.  956,  13  Am.  Neg. 
Rep.  184;  Patterson  v.  Hochster,  38  App. 
Div.  398,  56  N.  Y.  Supp.  467;  People  v. 
Del  Vermo,  192  N.  Y.  487,  85  N.  E.  690; 
Mackay- Smith  v.  Crawford,  56  App.  Div. 
136,  67  N.  Y.  Supp.  541;  Witmer  v.  Buffalo 
&  N.  F.  Electric  Light  &  P.  Co.  112  App. 
Div.  698,  98  N.  Y.  Supp.  781,  affirmed  in 
187  N.  Y.  572,  80  N.  E.  1122;  Powers  y. 
West  Troy,  25  Hun,  561 ;  Rex  v.  Osborne,  74 
L.  J.  K.  B.  N.  S.  311,  [1905]  1  K.  B.  551. 
69  J.  P.  189,  53  Week.  Rep.  494,  92  L.  T.  N. 
S.  393,  21  Times  L.  R.  288;  Rex  v.  Foster, 
6  Car.  &  P.  325;  Aveson  v.  Kinnalrd,  6  East, 
193,  2  Smith,  286,  8  Revised  Rep.  455;  3 
Wigmore,  Ev.  §1747;  Wood  v.  Gilboa,  76 
Hun,  175,  27  N.  Y.  Supp.  586. 

Gray,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  recover  dam- 
ages of  the  defendant  for  being  the  cause 
of  the  death  of  the  plaintiff's  intestate,  an 
employee.  In  substance,  the  alleged  negli- 
gence was  that  the  defendant  had  provided 
for  the  use  of  its  workmen  a  defective  and 
insecure  ladder,  in  connection  with  an  over- 
head crane  erected  in  its  works,  from  whieh 
the  deceased  fell,  or  was  thrown,  to  the  floor 
of  the  building.  The  facts  disclosed  by 
the  evidence  were  such  as  to  warrant  the 
jurors  in  finding  that  the  deceased,  who 
was  employed  as  a  **rigger,"  upon  the  day 
in  question  was  sttinding  on  top  of  the  car- 
riage of  the  crane,  when  he  was  called  to 
by  the  crane  repairman,  from  the  floor,  to 
come  down  and  to  assist  in  hoisting  up  a 
piece  of  machinery;  that,  in  attempting  to 
comply  with  the  order  and  to  descend  from 
his  position,  he  stepped  upon  an  iron  ladder, 
extending  from  a  crane  cage,  which  depended 
from  the  cross  girders  on  which  the  crane 
carriage  moved,  for  the  purpose  of  reach- 
ing the  lateral  girders  and  of  thus  using 
another  ladder  to  get  to  the  floor;  that  this 
mode  of  ascending,  or  descending,  from 
floor  to  crane,  was  not  prohibited,  nor  un- 
usual; that  the  crane  ladder,  which  was 
bolted  to  the  floor  and  to  the  top  of  the 
crane  carriage,  and  extended  some  3  or  4 
feet  above  it,  unattached,  was  inadequate  t-o 
the  strain  of  the  weight  of  the  deceased, 
when  subjected  to  it  on  this  occasion;  that 
it  had  bent  under  him,  throwing  him  to  the 
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floor;    and   that,   as    the   result  of   injuries 
then  received,  he  had  subsequently  died. 

Without  otherwise  referring  to  the  evi- 
dence, we  think  that  the  judgment  appealed 
from  might  stand,  were  it  not  for  a  seri- 
ous error  committed  by  the  trial  court  in 
the  reception  in  evidence  of  a  declaration 
of  the  deceased,  made  to  a  fellow  work- 
man after  his  fall,  and  which  may  have  in- 
fluenced the  decision  by  the  jurors  of  the 
question  of  fact.  Whatever  we  may  con- 
sider to  have  been  the  sufficiency  of  the 
other  evidence,  we  could,  and  should,  not 
assume  that  a  declaration,  made  under  such 
circumstances,  may  not  have  had  its  effect 
upon  the  jurors*  minds.  A  witness,  also  em- 
ployed as  a  "rigger,"  and  who  was  stand- 
ing a  few  feet  away  from  where  the  de- 
ceased had  fallen,  went  over  to  him,  and, 
as  he  lay  there,  "asked  him  what  had  hap- 
pened." Over  the  objection  of  the  defend- 
ant, he  was  then  allowed  to  state  what  the 
deceased  said,  and  an  exception  was  taken 
to  the  ruling.  The  witness  testified:  ''When 
I  asked  him  what  had  happened,  he  said: 
*Afy  feet  is  broke;  the  ladder  bent  over.'" 
The  admission  in  evidence  of  the  declara- 
tions of  an  injured  person  constitutes  an  ex- 
ception to  the  general  rule  that  excludes 
hearsay  evidence,  and  is  only  justified  when 
the  declarations  are  spontaneous  utter- 
ances, or  exclamations.  There  is  no  con- 
fusion in  the  decisions  of  this  court  upon 
this  question.  Waldele  v.  New  York  C.  & 
H.  R.  R.  Co.  96  N.  Y.  274,  47  Am.  Rep.  41; 
Martin  v.  New  York,  N.  H.  &  H.  R.  Co.  103 
N.  Y.  626,  9  N.  E.  505;  People  v.  l)cl  Vermo, 
192  N.  Y.  470,  86  N.  E.  690.  In  Waldele 
V.  New  York  C.  &  H.  R.  Co.  the  question  was 
carefully  considered,  and  the  authorities 
weix  reviewed.  There,  the  testimony  of  a 
witness  as  to  what  the  injured  person  had 
declared,  a  few  minutes  after  the  accident, 
as  to  how  it  happened,  was  admitted,  and, 
for  the  error  in  the  admission,  the  plaintiff's 
judgment  was  reversed.  The  vice  of  the 
evidence  was  held  to  be  in  the  declaration 
being  narrative  of  the  past  transaction,  and 
thus  depending  for  its  truth  upon  .the  relia- 
bility of  the  statements  of  the  deceased  and 
the  veracity  of  the  witness.  The  decision 
was  followed  in  Martin  v.  New  York,  N.  H. 
&  H.  R.  Cb.  In  People  v.  Del  Vermo, 
the  witness  was  walking  with  tlie  deceased 
and  the  defendant,  when  the  former  fell 
upon  the  sidewalk.  The  witness  asked  him 
"What  .is  the  matter  f"  and  the  deceased 
answered,  "Del  Vermo  stabbed  me  with  a 
knife."  The  admission  of  the  witness's  evi- 
dence as  to  this  declaration  was  held  proper 
''as  a  part  of  the  res  gestcB  in  the  broadest 
sense  of  the  term."  Judge  Willard  Bart- 
lett  again  considered  the  question  with  much 
^are,  in  the  light  of  our  and  of  other  de- 
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cisions,  and  held  that  the  testimony  was 
properly  received.  The  declaration  so  ac- 
companied the  occurrence  of  the  assault  as 
to  come  within  the  exception  to  the  gen- 
eral rule. 

The  distinction  to  be  made  is  in  the  char- 
acter of  the  declaration,  whether  it  be  so 
spontaneous,  or  natural,  an  utterance  as  to 
exclude  the  idea  of  fabrication,  or  whether 
it  be  in  the  nature  of  a  narrative  of  what 
had  occurred.  In  the  present  case,  the  dec* 
laration  of  the  deceased  was  not  spontane- 
ous; it  was  called  forth  by  the  inquiry  as 
to  "what  had  happened,"  and  was  distinctly 
narrative.  As  it  was  observed  in  the  dis- 
senting opinion  below,  "it  was,  in  effect,  a 
statement  that  the  falling  was  not  acciden- 
tal, nor  due  to  the  negligence  of  plaintiff's 
intestate,  but  that  it  was  due  to  an  occur- 
rence upon  which  might  be  predicated  neg- 
ligence upon  the  part  of  the  defendant." 

For  the  error  pointed  out,  the  judgment 
must  be  reversed  and  a  new  trial  had; 
costs  to  abide  the  event. 

Cnllen,  Ch.  J.,  and  Werner,  Hiscock, 
Collin,  Cuddeback,  and  Miller,  JJ.,  con- 
cur. 
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V. 

EDWARD  T.  ROSENHEIMER,  Respt. 

(209  N.  Y.  116,  102  N.  E.  630.) 

Witness  —  automobile  proprietor  —  ac- 
cident —  compelling  to   leave  name 
— constitntional  protection. 

Since  the  legislature  might  prohibit  the 
use  of  automobiles  on  the  public  highwavs, 
it  may,  without  infringing  the  constitu- 
tional provision  that  no  one  shall  be  com- 
pelled to  be  a  witness  against  himself,  make 
it  a  condition  to  their  use  that  it  shall  be 
a  crime  for  anyone  whose  machine  causes 
injury  to  leave  the  place  of  the  accident 
witliout  leaving  his  name  and  address  with 
the  person  injured,  or  a  police  officer. 

(Hogan,  J.,  dissents.) 

(June  17,  1913.) 

APPEAL  by  the  People  from  a  judgment 
of  the  Appellate   Division  of  the  Su- 

Note.  —  As  to  power  to  require  one  who 
has  caused  an  injury  to  identify  himself, 
see  note  to  Ex  parte  Kneedler,  40  L.R.A. 
(N.S.)  622,  which  quotes  from  the  opinion 
of  the  appellate  division  of  the  supreme 
court,  whose  decision  is  affirmed  by  the 
court  of  appeals  in  People  v.  Rosenheuc^ 
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preme  Court,  First  Department,  aiBrming 
a  judgment  of  the  Court  of  Qeneral  Sessions 
of  the  Pesoe  for  New  York  County  in  de- 
fendant's favor  in  a  prosecution  for  failing, 
contrary  to  the  provisions  of  the  statute,  to 
leave  his  name  and  address  after  causing  an 
accident  with  his  automobile.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  C.  Taylor,  with  Mr.  Charles 
8.  Whitman,  for  appellant: 

The  reckless  operation  of  an  automobile 
upon  a  public  highway  is  a  nuisance. 

Johnson  v.  New  York,  186  N.  Y.  139,  116 
Am.  St.  Rep.  546,  78  N.  £.  716,  9  Ann.  Cas. 
824,  20  Am.  Neg.  Rep.  694;  People  v.  Dar- 
ragh,  141  App.  Div.  408,  126  N.  Y.  Supp. 
522,  affirmed  in  203  N.  Y.  627,  96  N.  £. 
1124. 

The  suppression  of  nuisances  is  a  proper 
exercise  of  the  police  power. 

The  statute  is  constitutional. 

Ex  parte  Kneedler,  243  Mo.  632,  40  L.R.A. 
<N.S.)  622,  147  8.  W.  983,  Ann.  Cas.  1913 
C,  923;  People  v.  Schneider,  139  Mich.  673, 
69  L.R.A.  845,  103  N.  W.  172,  5  Ann.  Cas. 
790;  Com.  v.  Boyd,  188  Mass.  79,  108  Am. 
St.  Rep.  464,  74  N.  E.  255;  Unwen  v.  State, 
73  N.  J.  L.  529,  64  Atl.  163,  affirmed  in  75 
N.  J.  L.  500,  68  Atl.  110;  People  v.  MacWil- 
liams,  91  App.  Div.  176,  86  N.  Y.  Supp. 
357;  State  v.  Davis,  108  Mo.  666,  32  Am.  St. 
Rep.  640,  18  S.  W.  894;  Wilson  v.  United 
States,  221  U.  S.  361,  55  L.  ed.  771,  31  Sup, 
Ct.  Rep.  538,  Ann.  Cas.  1012  D,  558;  State 
V.  Smith,  74  Iowa,  580,  38  N.  W.  492 ;  SUte 
V.  Cummins,  76  Iowa,  133,  40  N.  W.  124; 
People  V.  Henwood,  123  Mich.  317,  82  N.  W. 
70;  State  ex  rel.  McGlory  v.  Donovan,  10 
N.  D.  203,  86  N.  W.  709;  Boyd  v.  United 
States,  116  U.  S.  616,  29  L.  ed.  746,  6  Sup. 
Ct.  Rep.  524;  People  v.  Coombs,  158  N.  Y. 
532,  53  N.  E.  527,  affirming  36  App.  Div. 
284,  55  N.  Y.  Supp.  276;  State  v.  Davis,  68 
W.  Va.  142,  32  LuILA.(N.S.)  501,  69  S.  E. 
639,  Ann.  Cas.  1912  A,  996. 

One  who  enjoys  a  bare  privilege  or  license 
is  bound  to  observe  the  conditions  upon 
which  the  privilege  is  granted. 

Dent  V.  West  Virginia,  129  U.  S.  114,  123, 
32  L.  ed.  623,  626,  9  Sup.  Ct.  Rep.  231; 
People  ex  rel.  Miller  v.  Lyman,  156  N.  Y. 
407,  50  N.  E.  1112;  Grannan  v.  Westchester 
Racing  Asso.  153  N.  Y.  449,  47  N.  E.  896; 
O'Connor  v.  Hendrick,  184  N.  Y.  421,  7 
L.R.A.(N.S.)  402,  77  N.  E.  612,  6  Ann. 
Cas.  432;  Collister  v.  Hayman,  183  N.  Y. 
260,  1  LJl.A.(N.S.)  1188,  111  Am.  St.  Rep. 
740,  76  N.  E.  20,  5  Ann.  Cas.  344;  People 
ex  rel.  Burnham  v.  Flynn,  189  N.  Y.  180, 
82  N.  E.  16P,  12  Ann.  Cas.  420;  People  v. 
Metropolitan  Surety  Co.  205  N.  Y.  135,  98 
N.  E.  412,  Ann.  Cas.  1913  D,  1180. 

An  individual  may  waive  statutory  and 
even  constitutional  provisions  for  his  bene- 
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fit,  when  no  question  of  pubtie  policy  or 
public  morals  is  involved. 

Vose  V.  Cockcroft,  44  N.  Y.  415;  Pierson 
V.  People,  79  N.  Y.  424,  35  Am.  Rep.  524; 
Sentenis  v.  Ladew,  140  N.  Y.  463,  37  Am. 
St  Rep.  569,  35  N.  K  650;  New  York  v. 
Manhattan  R.  Co.  143  N.  Y.  1,  37  N.  £. 
494;  Dodge  v.  Cornelius,  168  N.  Y.  242,  61 
N.  E.  244;  Dubuc  v.  Lazell,  D.  &  Go.  182 
N.  Y.  482,  75  N.  E.  401 ;  Musco  v.  United 
Surety  Co.  196  N.  Y.  459,  134  Am.  BL  Rep. 
851,  90  N.  E.  171;  Re  Phillipsy  143  App. 
Div.  522,  128  N.  Y.  Supp.  482. 

The  privilege  belongs  exclusively  to  the 
witness,  who  may  take  advantage  of  it  or 
not,  at  his  pleasure. 

Southard  v.  Rexford,  6  Cow.  254;  Cloyes 
V.  Thayer,  3  Hill,  564;  Ward  v.  People,  6 
Hill,  144;  People  v.  Bodine,  1  Denio,  281; 
Foley  V.  Royal  Arcanun^  151  N.  Y.  196,  56 
Am.  St.  Rep.  621,  45  N.  E.  456;  Holden  ?. 
Metropolitan  Lu  Ins.  Co.  165  N.  Y.  13,  58 
N.  E.  771 ;  Musco  v.  United  Surety  Co.  196 
N.  Y.  459,  134  Am.  St.  Rep.  851,  90  N.  E. 
171. 

It  is  not  a  natural  ri^t. 

3  Wigmore,  Ev.  3069,  3102;  Twining  ▼. 
New  Jersey,  211  U.  S.  78,  63  L.  ed.  97,  29 
Sup.  Ct.  Rep.  14;  Com.  v.  Cameron,  229  Pa. 
592,  79  Atl.  169 ;  Hale  v.  Henkel,  201  U.  S. 
43,  50  L.  ed.  652,  26  Sup.  Ct  Rep.  370; 
Holt  V.  United  States,  218  U.  S.  245,  54  L. 
ed.  1021,  31  Sup.  Ct  Rep.  20,  20  Ann.  Cas. 
1138;  Wilson  v.  United  States,  221  U.  S. 
361.  55  L.  ed.  771,  31  Sup.  Ct.  Rep.  538, 
Ann.  Cas.  1912  D,  558;  Re  Harris,  221  U. 
S.  274,  55  L.  ed.  732,  31  Sup.  Ct.  Rep.  557; 
Ballmann  v.  Fagin,  200  U.  S.  195,  50  L.  ed. 
437,  26  Sup.  Ct.  Rep.  212. 

Messrs.  James  W.  Osborne  and  Gil- 
bert D.  Lamb,  for  respondent: 

The  defendant  was  not  a  licensee,  for  the 
reason  that  he  was  not,  and  was  not  allegied 
in  the  indictment  to  be,  a  chauffeur^ 

He  had  the  same  rights  as  other  users  of 
the  highway. 

People  ex  rel.  Ferguson  v.  Reardon,  197 
N.  Y.  236,  27  I*R.A.(N.fi.)  141,  134  Am. 
St.  Rep.  871,  90  N.  E.  829;  Boyd  v.  United 
States,  116  U.  S.  616,  29  L.  ed.  746,  6  Sup. 
Ct.  Rep.  524;  Chicago  v.  Collins,  175  111. 
445,  49  L.R.A.  408,  67  Am.  St.  Rep.  224.  51 
N.  E.  907;  People  v.  Williams,  35  Cal.  671, 
4  Mor.  Min.  Rep.  185;  State  v.  Mclntrre, 
19  Minn.  93,  Gil.  65;  State  v.  Parker,  43 
N.  H.  83;  People  v.  Baker,  96  N.  Y.  340. 

The  statute  is  void  because  contrary  to 
the  Constitution  of  the  state  of  New  York, 
as  compelling  self-incrimination. 

Jaques's  Case,  5  N.  Y.  City  Hall  Rec  77 ; 
People  V.  Gardner,  J  44  N.  Y.  119,  28  L.RA. 
699,  43  Am.  St.  Rep.  741,  38  X.  E.  1003.  P 
Am.  Crim.  Rep.  82;  People  ex  rel.  Fferpruson 
V.  Reardon,  197  N.  Y.  236,  27  L.ILA.(N.S.) 


1913. 


PEOPLE  V.  ROSENHEIMER. 


979 


141,  134  Am.  St.  Rep.  871,  90  N.  £.  829; 
1  Greenl.  Ev.  §  460;  Counselman  v.  Hitch- 
\  cock,  142  U.  S.  647,  35  L.  ed.  1110,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct.  Rep.  195;  Peo- 
ple ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74. 

The  requirement  that  an  operator  of  a 
motor  vehicle,  after  an  event  on  account  of 
which  such  operator  may  be  criminally 
charged  or  prosecuted,  should  give  his  name 
as  such  operator,  was  void  as  in  violation  of 
the  Constitution,  as  depriving  him  of  his 
liberty  without  due  process  of  law. 

Wright  v.  Hart,  182  N.  Y.  330,  2  L,ILA. 
(N.S.)  338,  76  N.  E.  404,  3  Ann.  Cas.  263; 
Ives  V.  South  Buffalo  R.  Co.  201  N.  Y.  273, 
34  L.R.A.(N.S.)  162,  94  N.  E.  431,  Ann. 
Cas.  1912  B,  156,  1  N.  C.  C.  A.  617;  People 
ex  rel.  Moskowitz  v.  Jenkins,  202  N.  Y.  69, 
36  L.R.A.(N.S.)  1070,  94  N.  E.  1066. 

All  persons  have,  generally  speaking,  the 
right  to  travel  the  streets  and  highways  in 
any  vehicles  they  choose,  not  of  themselves 
inherently  dangerous  to  others. 

People  V.  Kerr,  27  N.  Y.  188;  Sun  Print- 
ing &  Pub.  Aflso.  V.  New  York,  152  N.  Y. 
267,  37  L.R.A.  788,  46  N.  E.  499;  Nason  v. 
West,  31  Misc.  584,  65  N.  Y.  Supp.  661. 

Even  conceded  licensees  are  unaffected  by 
provisions  inhibited  by  the  Constitution. 

Re  Peck,  167  N.  Y.  391,  63  LJLA,  888, 
60  N.  E.  775;  Re  Cullinan,  82  App.  Div.  446, 
81  N.  Y.  Supp.  667;  Cancemi  v.  People,  18 
N.  Y.  128;  Foley  v.  Royal  Arcanum,  161 
N.  Y.  199,  56  Am.  St.  Rep.  621,  46  N.  E. 
466. 

The  facts  set  forth  in  the  indictment  do 
not  constitute  a  crime,  for  the  reason  that 
respondent's  act  in  leaving  the  place  of  the 
injury  was  consistent  with  his  innocence. 

Re  Atty.  Gen.  155  N.  Y.  443,  50  N.  E.  67. 

Mr.  Frederic  R.  Coudert,  for  National 
Highways  Protective  Society: 

The  language  of  tlie  statute  does  not  con- 
Jiiet  with  even  a  strict  interpretation  of  the 
constitutional  clause. 

People  ex  rel.  Ferguson  v.  Rear  don,  197 
N.  Y.  236,  27  L.R.A.(N.S.)  141,  134  Am.  St. 
Rep.  871,  90  N.  E.  829;  People  v.  Schneider, 
139  Mich.  673,  69  L.R.A.  346,  103  N.  W.  172, 
5  Ann.  Cas.  790;  People  v.  Hen  wood,  123 
Mich.  817,  82  N.  W.  70;  State  v.  Davis, 
108  Mo.  666,  32  Am.  St.  Rep.  640,  18  S.  W. 
894;  State  ex  rel.  McClory.v.  Donovan,  10 
N.  D.  203,  86  N.  W.  709^  State  v.  Davis, 
68  W.  Va.  142,  32  L.R.A.(N.S.)  501,  69  S. 
K  639,  Ann.  Cas.  1912  A,  996;  Ex  parte 
Kneedler,  243  Mo.  632,  40  L.R.A.(N.S.) 
622,  147  S.  W.  983,  Ann.  Cas.  1913  C,  923; 
Com.  V.  Boyd,  188  Mass.  79,  108  Am.  St. 
Rep.  464,  74  N.  E.  265;  People  v.  Schneider, 
139  Mich.  673,  69  L.R.A.  346,  103  N.  W. 
172,  5  Ann.  Cas.  790;  Com.'  v.  Horsfall, 
213  Mass.  232,  100  N.  E.  362. 
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CiiUen,  Ch.  J.,  delivered  the  opinion  of 
che  court: 

The  defendant  was  indicted  for  violating 
subdivision  3  of  §  290  of  the  highway  law, 
being  chapter  374,  Laws  of  1910,  which 
enacts :  "3.  Punishment  ...  for  going 
away  without  stopping  after  accident  and 
making  himself  known.  .  .  .  Any  per- 
son operating  a  motor  vehicle,  who,  know- 
ing that  injury  has  been  caused  to  a  person 
or  property,  due  to  the  culpability  of  the 
said  operator,  or  to  accident,  leaves  the 
place  of  said  injury  or  accident,  without 
stopping  and  giving  his  name,  residence,  in- 
cluding street  and  street  number,  and  ope- 
rator's license  number  to  the  injured  party, 
or  to  a  police  officer,  or  in  case  no  police 
officer  is  in  the  vicinity  of  the  place  of  said 
injury  or  accident,  then  reporting  the  same 
to  the  nearest  police  station,  or  judicial 
officer,  shall  be  guilty  of  a  felony  punisAi- 
able  by  a  fine  of  not  more  than  $500  or  by 
imprisonment  for  a  term  not  exceeding  two 
years,  or  by  both  such  fine  and  imprison- 
ment." Ilie  demurrer  was  sustained  by 
the  courts  below  (in  the  appellate  division 
by  a  divided  court)  on  the  ground  that  the 
statute  was  unconstitutional  as  in  viola- 
tion of  §  6,  article  1,  of  the  Constitution 
of  the  state,  which  provides  that  no  person 
shall  "be  compelled  in  any  criminRj  case 
to  be  a  witness  against  himself;"  and  this 
is  the  only  question  presented  by  this  ap- 
peal. 

Similar  statutes  have  been  passed  in 
other  states,  and  it  has  been  literally  re- 
produced in  the  laws  of  the  state  of  Mis- 
souri. The  theory  on  which  the  learned 
trial  judge  proceeded  was  that  the  statute 
in  effect  required  the  person  operating  the 
motor  to  furnish  evidence  tending  to  prove 
him  guilty  of  a  crime ;  for  if  the  injury  to  a 
person  was  the  result  of  the  culpable  neg- 
ligence of  the  operator,  the  latter  was  guilty 
either  of  an  assault  or  of  a  homicide,  de- 
pending on  whether  the  injuries  inflicted 
were  fatal  or  not.  The  indictment  con- 
tained two  counts,  the  first  charging  the  in- 
jury to  persons  named  tlierein  to  be  due  to 
the  defendant's  culpability;  the  second,  that 
it  was  due  to  accident. 

A  demurrer  must  lie,  if  at  all,  to  the 
whole  of  an  indictment.  The  second  count 
negatives  any  criminality  on  the  part  of  the 
defendant,  thus  charging  a  case  in  which  the 
defendant  would  not  be  liable  for  any  crim- 
inal  prosecution.  However,  in  my  opinion, 
the  statute  does  not  provide  for  two  offenses, 
or  provide  for  an  offense  being  committed 
in  two  different  ways.  The  object  of  the 
provision,  "Knowing  that  injury  has  been 
caused  to  a  person  or  property,  due  to  the 
culpability  of  said  operator,  or  to  an  ac- 
cident," is  to  make  the  statute  more  clearly 
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applicable  to  all  cases,  however  caused, 
than  would  be  apparent  if  these  words  were 
omitted.  Hie  question,  then,  is  whether  a 
statute  which  requires  a  person  to  report 
the  happening  of  an  occurrence  which  may, 
though  not  necessarily  must,  involve  a  crime 
on  his  part,  is  a  violation  of  the  constitu- 
tional provision  referred  to. 

Ihe  statute  does  not  require  tlie  opera- 
tor of  the  motor  vehicle  to  state  the  circum- 
stances of  the' occurrence  tending  to  show 
his  responsibility,  but  merely  to  stop  and 
identify  himself.  Undoubtedly  it  does  re- 
quire him  to  make  known  a  fact  which  will 
be  a  link  in  the  chain  of  evidence  to  convict 
him  of  crime,  if  in  fact  he  has  been  guilty 
of  one.  Whether  the  compulsory  furnishing 
of  such  a  link  is  a  constitutional  violation 
may  be  questioned.  The  learned  judge  who 
wrote  for  the  minority  of  the  appellate  di- 
vision has  presented  in  his  opinion  a  very 
strong  argument  in  support  of  the  proposi- 
tion that  the  statute  is  a  valid  exercise  of 
the  police  power  apart  from  considerations 
of  the  peculiar  character  of  a  motor  car. 
Since  the  decision  of  this  case  in  the  ap- 
pellate division,  the  que.^tion  has  been  pre- 
sented to  the  supreme  court  of  Missouri, 
which,  in  a  very  forceful  opinion,  adopted 
the  view  entertained  by  the  judges  who  dis- 
sented in  this  case,  in  preference  to  thai  of 
the  majority.  Ex  parte  Kneedler,  243  Mo. 
632,  40  L.R.A.(N.S.)  022,  147  S.  W.  983, 
Ann.  Gas.  1913  C,  023.  In  the  opinion  of 
the  learned  court  of  Missouri  reference  is 
made  to  statutory  enactments,  at  least  par- 
tially similar  in  principle  to  that  before  us, 
the  validity  of  which  has  either  been  upheld 
by  the  courts  or  has  never  been  questioned. 
As  to  motor  vehicles,  laws  requiring  the  reg- 
istry of  the  names  of  their  owners  and  chauf- 
feurs, and  the  display  of  the  numbers  of  the 
vehicles  in  a  conspicuous  place  thereon,  for 
the  very  purpose  of  identifying  the  car  and 
the  person  operating  it,  have  been  upheld. 
People  V.  Schneider,  139  Mich.  673,  69 
L.R.A.  345,  103  N.  W.  172,  5  Ann.  Cas.  790. 
See  Frankfort  &  P.  Pass  R.  Co.  v.  Philadel- 
phia, 68  Pa.  119,  98  Am.  Dec.  242;  St.  l/ouis 
V.  Williams,  235  Mo.  503,  139  S.  W.  340. 
Physicians  are  required  to  report  deaths 
and  their  causes,  druggists  the  sale  of  poi- 
sons, and  failure  to  comply  with  these  re- 
quirements is  nmde  a  misdemeanor.  Penal 
law  (Consol.  Laws  1909,  chap.  40),  §  1743; 
public  health  law  ( Ck>nsol.  Laws  1909,  chap. 
45),  §  235.  Labor  law  (Consol.  Laws  1909, 
chap.  31),  §  87,  requires  a  person  in  charge 
of  any  factory  to  report  to  the  conunissioner 
of  labor  all  deaths,  accidents,  or  injuries, 
and  the  details  thereof.  Compliance  with 
any  of  these  statutory  regulations  may,  in 
the  case  of  the  conunission  of  a  crime  by  the 
person  who  is  required  to  make  the  certifi- 
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cate  or  registry,  prove  an  important  factor 
in  leading  to  his  detection;  but  this  is  not 
sufficient  to  render  the  legislation  invalid. 
Whether,  as  claimed  by  the  respondent's 
counsel,  the  statute  before  ub  goes  so  much 
further  in  the  way  of  self-incrimination  a^^ 
to  render  the  illustrations  referred  to  inap- 
plicable, it  is  not  necessary  to  definitely  de- 
termine. 

There  is  one  ground  upon  which,  in  my 
opinion,  the  validity  of  the  statute  can  be 
safely  placed.  The  legislature  might  pro- 
hibit altogether  the  use  of  motor  vehicles 
upon  the  highways  or  streets  of  the  state. 
It  has  been  so  held  in  State  v.  Mayo,  106  Me. 
62,  26  L.R.A.(N.S.)  502,  76  Atl.  296,  20 
Ann.  Cas.  512,  and  Com.  v.  Kingsbury,  199 
Mass.  542,  127  Am.  St.  Rep.  513,  85  N.  E. 
848.  Doubtless  the  legislature  could  not 
prevent  citizens  from  using  the  hi^ways 
in  the  ordinary  manner,  nor  would  the  mere 
fact  that  the  machine  used  for  the  move- 
ment of  persons  or  things  along  the  high- 
way was  novel  justify  its  exclusion.  But 
the  right  to  use  the  highway  by  any  persoo 
must  be  exercised  in  a  mode  consistent  with 
the  equal  rights  of  others  to  use  the  high- 
way. That  the  motor  vehicle,  on  account  of 
its  size  and  weighty  of  its  great  power,  and 
of  the  great  speed  which  it  is  capable  of  at- 
taining, creates,  unless  managed  by  careful 
and  competent  operators,  a  most  serious 
danger,  both  to  other  travelers  on  the  high- 
way and  to  the  occupants  of  the  vehicle^ 
themselves,  is  too  clearly  a  matter  of  com- 
mon knowledge  to  justify  discussion.  The 
fatalities  caused  by  them  are  so  numerous 
as  to  permit  the  legislature,  if  it  deemed  it 
wise,  to  wholly  forbid  their  use.  Otis  v. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  23  Sup. 
Ct.  Rep.  ]68;  People  v.  Persce,  204  N.  Y. 
397,  97  N.  E.  877.  If  the  legislature  may 
declare  it  a  crime  to  use  a  motor  vehicle  on 
the  highway  under  any  circumstances,  I  do 
not  see  why  it  may  not  equally  declare  it  a 
crime  to  so  use  such  a  vehicle  as  to  injure 
anyofie  in  person  or  property.  That^  in 
effect,  is  a  diminution,  not  an  increase,  of 
the  criminality  it  had  the  power  to  attribute 
to  the  use  of  a  motor  vehicle,  llie  provision 
now  before  us  is  but  a  still  further  diminu- 
tion of  the  statutory  inhibition  the  legisla- 
ture would  be  authorized  to  enact.  It  does 
not  declare  it  a  crime  to  operate  an  auto- 
mobile on  the  highway,  or  even  that,  in  its 
operation,  injury  to  persons  or  property 
shall  be  a  crime,  but  only  that  failure  by 
the  operator,  in  case  of  such  injury,  to 
identify  himself,  shall  be  criminal.  I  can- 
not see  why  the  greater  power  does  not  in- 
clude "the  less.  Of  course,  the  whole  of  this 
argument  rests  on  the  proposition  that  ic 
operating  a  motor  vehicle  the  operator  exer- 
cises a  privilege  which  might  be  denied  him. 
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and  not  a  right,  and  that  in  a  case  of  a 
privilege  the  legislature  may  prescribe  on 
what  conditions  it  shall  be  exercised.  This 
principle  was  recognized  by  us  in  the  case  of 
Ives  V.  South  BufTalo  R.  Co.  201  N.  Y.  271, 
34  L.R.A.(N.S.)  162,  04  N.  E.  431,  Ann. 
Caa.  1912  B,  156,  1  N.  C.  C.  A.  517.  In  that 
case  we  conceded  that  in  a  work  of  such  a 
nature  that  the  legislature  might  prohibit 
its  exercise  altogether,  it  might  prescribe  the 
terms  on  which  it  could  be  carried  on.  It 
is  in  this  respect  that  the  case  before  us 
differs  vitally  from  that  of  People  ex  rel. 
Ferguson  v.  Reardon,  197  N.  Y.  236,  27 
I>JR.A.(N.S.)  141,  134  Am.  St.  Rep.  871,  90 
*N.  £.  829,  where  it  was  held  unconstitutional 
to  compel  a  broker  to  deliver  his  private  pa- 
pers to  the  comptroller  for  examination,  so 
that  the  latter  might  discover  whether  the 
broker  had  committed  a  crime  in  failing  to 
comply  with  the  statute  imposing  a  tax  on 
stock  sales.  The  sale  of  property  ( of  course 
we  do  not  refer  to  exceptional  articles, 
liquors,  poisons,  and  others)  is  a  natural 
right,  protected  by  our  Constitution.  Peo- 
ple V.  Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep. 
465,  17  N.  £.  343.  I  do  not  assert  that  all 
constitutional  privileges  may  be  waived  as 
a  condition  to  the  exercise  of  privileges 
granted  by  the  legislature.  Certain  ones 
cannot  be  waived,  but  others  may.  Vose  v. 
Cockcroft,  44  N.  Y.  415;  New  York  v.  Man- 
hattan R.  Co.  143  N.  Y.  1,  37  N.  E.  494; 
Dodge  V.  Cornelius,  168  N.  Y.  242,  61  N.  E. 
244;  Musco  v.  United  Surety  Co.  196  N.  Y. 
459,  134  Am.  St.  Rep.  851,  90  N.  E.  171.  I 
might  hesitate  even  in  a  case  like  the  pres- 
ent one  in  upholding  a  statute  which  re- 
quired the  operator  of  a  vehicle  to  appear 
and  be  examined  as  a  witness  on  the  trial 
of  a  criminal  prosecution  against  himself 
for  his  conduct  in  the  occurrence.  But  this 
statute  goes  to  no  such  extent.  It  is  sim- 
ilar to  the  statute  regulating  the  places 
where  liquor  is  sold.  The  owners  are  re- 
quired, during  tlie  hours  and  days  when 
sales  are  made  unlawful,  to  keep  the  places 
of  sale  open  to  the  public  view,  so  if  the 
vendor  violates  the  law,  he  may  be  detected. 
The  validity  of  this  regulation  has  never 
been  questioned.  So,  also,  a  requirement 
that  vendors  shall  report  the  sales  of  liquor, 
and  exhibit  their  books,  showing  such  sales, 
has  been  held  not  to  violate  the  privilege 
against  self-incrimination.  State  v.  Smith, 
74  Iowa,  580,  38  N.  W.  492 ;  State  v.  Cum- 
mins, 76  Iowa,  133,  40  N.  W.  124;  People 
V.  Henwood,  123  Mich.  317,  82  N.  W.  70. 

The  learned  counsel  for  the  respondent 
cites  in  support  of  his  position  the  opinion 
of  O'Brien,  J.,  in  Re  Peck,  167  N.  Y.  391,  63 
L.R.A.  888,  60  N.  E.  775.  But  that  opinion, 
so  far  as  it  discusses  the  question  here  in- 
volved, received  the  approval  of  no  other 
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memher  of  the  court.  See  erratum  in  vol. 
168  X.  Y.  It  is  not  necessarv  to  discuss  at 
Ien<'th  the  historv  and  nature  of  the  consti- 
tutional  inhibition  against  being  compelled 
to  testify  against  oneself  in  a  criminal  case. 
That  subject  has  received  a  most  elaborate 
review  in  tlie  opinion  rendered  by  Mr. 
Justice  Moody  in  the  Supreme  Court  of  the 
United  States  in  Twining  v.  New  Jersey,  211 
U.  S.  78,  53  L.  ed.  97,  29  Sup.  Ct.  Rep.  14. 
It  is  sufficient  to  say  that  to  permit  its  vol- 
untary waiver  violates  no  fun4amental 
guaranty  of  liberty  or  personal  right.  On 
the  contrary,  since  1869  in  this  state,  and  I 
think  now  throughout  the  whole  country,  a 
defendant  in  a  criminal  case  is  permitted  to 
testify  in  his  own  behalf;  but  when  he  does 
so,  he  waives  his  constitutional  privilege, 
and  his  examination  is  subject  to  the  same 
rules  as  any  other  witness,  and  his  guilt  or 
bad  character  may  be  proved  from  his  own 
mouth.  Brandon  v.  People,  42  N.  Y.  265; 
Connors  v.  People,  50  N.  Y.  240;  People  v. 
Webster,  139  N.  Y.  73-84,  34  N.  E.  730; 
People  V.  De  Garmo,  179  N.  Y.  130-134,  71 
N.  E.  736;  People  v.  Hinksman,  192  N.  Y. 
421-433,  85  N.  E.  676.  Moreover,  as  already 
said,  the  operator  is  not  obliged  to  report 
the  circumstances  from  which  his  culpabil- 
ity may  be  inferred,  and  if  he  be  culpable  it 
does  not  necessarily  follow  that  he  has  been 
guilty  of  a  crime.  A  long  distance  separates 
the  negligence  which  renders  one  criminally 
liable  from  that  which  establishes  civil  lia< 
bility.  That  a  defendant  can  be  compelled 
as  a  witness  to  testify  to  facts  establishing 
his  civil  liability  is  unquestionable.  This 
statute  does  not  prescribe  any  new  criminal 
liability  for  injury  to  persons  by  a  motor 
vehicle.  The  operator  commit*  a  crime  only 
when  his  conduct  is  such  as  would,  in  any 
other  action  on  his  part  producing  like  re- 
sults, make  him  a  criminal.  The  primary 
object  of  the  statute,  in  my  judgment,  is 
not  to  convict  any  person  of  crime,  but  to 
subject  him  to  civil  liability.  I  appreciate 
that  when  examined  as  a  witness  in  a  civil 
suit  the  defendant  might  claim  his  privilege. 
I  also  appreciate  that  the  right  to  justify 
a  disobedience  of  this  statute  by  proof  that 
the  circumstances  rendered  him  liable  to 
criminal  prosecution  would  be  of  little  ad- 
vantage to  the  defendant.  He  would  acquit 
himself  of  one  crime  only  by  convicting  him- 
self of  another.  Nevertheless,  when  we 
bear  in  mind  not  only  the  great  danger  oc- 
casioned by  the  use  of  motor  vehicles,  but 
also  the  fact  that  the  great  speed  at  which 
they  can  be  run  enables  the  person  causing 
injury  to  readily  escape  undetected,  leaving 
parties  injured  in  person  or  property  unable 
to  tell  from  whom  they  shall  get  redress,  I 
think  it  involves  no  violation  of  public  policy 
or  of  the  principles  of  personal  liberty  to 
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enact  that,  as  a  condition  of  operating  such 
a  machine,  the  operator  must  waive  his  con*- 
stitutional  privilege  and  tell  who  he  is  to  the 
party  who  has  been  injured,  or  to  the  police 
authorities,  if  indeed,  requiring  him  to  give 
such  information  is  an  impairment  of  his 
constitutional  privilege,  which  we  do  not  de- 
cide. 

The  judgtnent  of  the  Appellate  Division 
and  that  of  the  Court  of  General  Sessions 
should  be  reversed,  and  judgment  rendered 
for  the  people,  disallowing  the  demurrsr, 
with  permission  to  the  defendant,  at  his 
election,  to  plead  to  the  indictment. 

Werner,  Willard  Bartlett,  Hisoock, 
Chase,  and  Ck>llln,  JJ.,  concur. 

Hogan,  J.,  dissents: 

The  statute  under  consideration  requires 
a  person  operating  a  motor  vehicle,  knowing 
that  injury  has  been  done  to  a  person  due 
to  the  culpability  of  the  operator  to  stop 
and  give  his  name  and  residence,  including 
street,  and  street  number,  and  operator's  li- 
cense number,  to  the  injured  party,  or  to  a 
police  officer,  or,  in  the  absence  of  a  police 
officer,  to  make  a  report  to  the  nearest  police 
station  or  judicial  officer.  A  failure  to 
comply  with  the  statute  is  made  a  felony. 

The  indictment  demurred  to  alleges  that 
the  defendant,  while  operating  a  motor 
vehicle,  did  run  into  and  strike  a  carriage  in 
which  two  ladies  were  riding,  which  said 
running  into  and  striking  was  due  to  the 
culpability  of  the  defendant,  and  which  re- 
sulted in  the  death  of  one  of  the  ladies  and 
serious  injuries  to  the  second  lady.  A  sec- 
ond count  of  the  indictment  states  the  same 
facts  except  Aiat  the  running  into  and  strik- 
ing was  an  accident. 

If  the  charge  alleged  in  the  first  count  of 
the  indictment  were  established,  the  defend- 
ant might  be  convicted  of  a  homicide  (Pe- 
nal Law,  §  1052),  and  he  would  also  be 
subject  to  indictment  and  conviction  for  a 
felony  for  the  failure  to  furnish  evidence 
which  might  tend  to  connect  or  identify  him 
with  the  homicide  by  the  statute  here  con- 
sidered. From  the  prevailing  opinion  I 
quote  the  following  language:  "Undoubtedly 
it  [the  statute]  does  require  him  [the  opera- 
tor] to  make  known  a  fact  which  will  be  a 
link  in  the  chain  of  evidence  to  convict  him 
of  crime,  if  in  fact  he  has  been  guilty  of 
one."  For  that  reason  stated,  it  is  my  judg- 
ment that  the  statute  under  consideration  U 
in  conflict  with  §  6  of  article  1  of  the  Con- 
stitution, which  provides  that  "no  person 
shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself." 

In  People  ex  rel.  Lewisohn  v.  O'Brien,  176 
N.  Y.  253,  264,  265,  68  N.  E.  353,  356,  15 
Am.  Crim.  Rep.  97,  Judge  Edward  Bartlett, 
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writing,  quotes  the  language  of  Chief  Justice 
Marshall  in  the  circuit  court  of  the  United 
States  for  the  district  of  Virginia   (June, 
1807)   in  Burr's  Trial   (1  Burr's  Trial,  244, 
Fed.  Gas.  14,692e),  on  the  question  whether 
a  witness  was  privileged  not  to  acciiBe  him- 
self, as  follows :     "If  the  question  be  of  such 
a  description  that  an  answer  to  it  may  or 
may  not  criminate  the  witness  according  to 
the  purport  of  that  answer,  it  must  rest 
with  himself,  who  alone  can  tell  what  it 
should  be,  to  answer  the  question  or  not 
If  in  such  a  case  he  may  say  upon  hla  oatb 
that  his  answer  would  criminate  himself, 
the  court  can  demand  no  testimony  of  the 
fact.    .    .    .    According  to  their  statement 
(counsel  for  the  United  States)   a  witness 
can  never  refuse  to  answer  any  question, 
unless  that  answer,  unoonnected  with  other 
testimony,  would  be  sufficient  to  convict  him 
of  crime.    This  would  be  rendering  the  role 
almost  perfectly  worthless.    Many  links  fre- 
quently  compose  that  chain   of   testimony 
which  is  necessary  to  convict  any  individual 
of  a  crime.    It  appears  to  the  court  to  be 
the  true  sense  of  the  rule  that  no  witness  ii 
compellable   to  furnish   any    one   of   them 
against  himself.    It  is  certainly  not  only  a 
possible,  but  a  probable,  case,  that  a  witness, 
by  disclosing  a  single  fact,  may  complete 
the  testimony  against  himself,  and  to  every 
effectual  purpose  accuse  himself  as  entirely 
as  he  would  by  stating  every  circumstance 
which  would  be  required  for  his  convietioD. 
That  fact  of  itself  might  be  unavailing,  bat 
all  other  facts  without  it  would  be  insuffi- 
cient.   While  that  remains  concealed  within 
his  own  bosom  he  is  safe,  but  draw  it  from 
thence  and  he  is  exposed  to  a  prosecution. 
The  rule  which  declares  that  no  man  is  com- 
pellable to  accuse  himself  would  most  ob- 
viously be  infringed  by  compelling  a  witness 
to  disclose  a  fact  of  this  description.     What 
testimony  may  be  possessed,  or  is  obtainaUe, 
against  any  individual,  the  court  can  never 
know.    It  would  seem,  then,  that  the  court 
ought  never  to  compel  a  witness  to  give  an 
answer  which  discloses  a  fact  that  wwild 
form   a  necessary  and  essential  part  of  a 
crime   which   is  punishable  by  the   laws.** 
Judge  Bartlett  continued:     "A  clearer  and 
more  cogent  statement  of  the  rule  it  would 
be  difficult  to  find."    Tliis  language  adopted 
by  this  court  would  seem  to  cover  the  ease 
at  bar.     The  principle  therein  laid  down,  it 
seems  to  me,  has  been  upheld  in  other  cases. 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y. 
219,  38  N.  E.  303;   Counselman  v.  Hitdi- 
cock,  142  U.  S.  547,  35  L.  ed.  1110,  3  Inters. 
Com.  Rep.  816,  12  Sup.  Ct.  Rep.  195;  Peo- 
ple V.  Sharp,  107  N.  Y.  427,  1  Am.  St.  Rep. 
851,  14  N.  E.  319;  People  ex  rel.  Ferguson 
V.  Reardon,  197  N.  Y.  236,  27  L,R.A.(NA) 
141,  134  Am.  St.  Rep.  871,  90  N.  E.  829. 
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While  the  defendant  in  the  case  at  bar 
might  waive  a  constitutional  provision,  and 
incriminate  himself,  the  legislature  is  power- 
less to  enact  a  law  which  will  require  him 
to  waive  such  a  provision  involving  his  per- 
sonal liberty  as  a  condition  precedent  to 
operating  a  motor  vehicle  upon  the  highway. 
While  the  conduct  of  an  operator  of  a  vehi- 
cle, in  the  failure  to  stop  and  render  aid  to 
an  injured  party,  is  to  be  deplored,  the  rem- 
edy here  sought  to  correct  the  evil  is  an  in- 
fringement upon  the  rights  of  individuals 
protected  by  the  Constitution.  Such  rights 
it  is  the  duty  of  courts  to  preserve,  though 
the  legislation  may  seem  desirable  to  meet 
certain  cases.  Wright  v.  Hart,  182  N.  Y. 
330,  333,  2  L.R.A.(N.S.)  338,  76  N.  E.  404, 
3  Ann.  Cas.  263;  Sherrill  v.  O'Brien,  188  N. 
Y.  185,  198,  117  Am.  St.  Rep.  841,  81  N.  E. 
124;  Ives  v.  South  Buffalo  R.  Co.  201  N.  Y. 
271,  34  LJR.A.(N.S.)  162,  94  N.  E.  431,  Ann. 
Cas.  1912  B,  166,  1  N.  C.  C.  A.  617. 

The  judgment  should  be  affirmed. 
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SARAH  A.  OSBURN,  Appt., 

V. 

ROCHESTER  TRUST  &  SAFE  DEPOSIT 
COMPANY,  Exr.,  etc.,  of  Sarah  R.  Daven- 
port,  Deceased,  et   al.,   Respts. 

(209  N.  Y.  64,  102  N.  E.  671.) 

Will  ^  revocation  of  oodlcil  —  effect. 

1.  Revocation  of  a  codicil  does  not  neces- 


sarily carry  with   it  a  revocation  of  the 
will  to  which  it  was  attached. 

Same  —  restoration  of  will. 

2.  A  will  is  not  restored  to  its  original 
form  by  revocation  of  a  codicil  by  which  it 
had  been  modified. 


(June  10,  1918.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  sustaining  ex- 
ceptions directed  to  be  heard  before  it  in 
the  first  instance  and  ordering  a  new  trial 
after  judgment  of  a  Trial  Term  for  Mon- 
roe Coimty  setting  aside  the  probate  of  the 
will  of  Sarah  R.  Davenport,  deceased.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  H.  Stearns,  for  appellant: 

Whether  Sarah  R.  Davenport,  by  the  de- 
struction of  her  codicil,  destroyed  her  will, 
does  not  depend  upon  her  intention. 

Re  Stickney,  161  N.  Y.  42,  76  Am.  St. 
Rep.  246,  66  N.  E.  396;  Re  Whitney,  163  N. 
Y.  259,  60  Am.  St.  Rep.  616,  47  N.  E.  272; 
Re  Blair,  84  Hun,  681,  32  N.  Y.  Supp.  846, 
affirmed  in  152  N.  Y.  646,  46  N.  E.  1145;  Re 
Gedney,  17  Misc.  600,  41  N.  Y.  Supp.  206; 
Re  Andrews,  162  N.  Y.  1,  48  L.RA..  662,  76 
Am.  St.  Rep.  294,  66  N.  E.  629;  Re  Conway, 
124  N.  Y.  465, 11  IaR.A.  796,  26  N.  E.  1028; 
Re  Nokes,  71  Misc.  382,  130  N.  Y.  Supp. 
187;  Black  v.  Jobling,  L.  R.  1  Prob.  &  Div. 
686,  38  L.  J.  Prob.  N.  S.  74,  21  L.  T.  N.  S. 
298,  17  Week.  Rep.  1108;  Gardiner  v.  Cour- 


Note,  —  Revocation  of  codicil  as  affect- 
ing voill. 

As  to  the  revocation  of  a  will  by  a  sub- 
sequent wiil,  and  the  revival  of  the  former 
by  the  destruction  of  the  latter,  see  note 
to  Cheever  v.  North,  37  L.R.A.  661;  and 
for  the  subsequent  cases  as  to  the  effect  of 
the  revocation  of  a  later  will  to  revive  an 
earlier  one,  see  notes  to  Bates  v.  Hack- 
ing, 14  L.R.A.(N.S.)  937,  and  Blackett  v. 
Ziegler,  37  L.R.A.(N.S.)  291. 

As  stated  in  the  note  in  37  L.R.A.  661, 
a  will  and  a  codicil  are  quite  unlike  in  their 
effect  upon  a  prior  will,  for  the  reason  that 
a  later  will  is  by  its  very  nature  a  revoca- 
tion of  a  former  will,  while  a  codicil  is  by 
its  nature  a  confirmation  of  the  former  will 
except  as  to  its  express  alteration  thereof. 
And,  accordingly,  tne  effect  upon  a  will  of 
the  revocation  of  a  codicil  thereto  presents 
quite  a  different  question  from  the  effect  of 
the  revocation  of  a  subsequent  will. 

As  to  the  effect  of  the  revocation  of  a 
codicil,  while  the  authorities  are  compara- 
tively few,  the  general  rule  would  seem 
to  be  in  accord  with  Osbttbn  v.  RocnESTEB 
Trust  &  S.  D.  Co.,  that  such  revocation 
does  not  necessarily  carry  with  it  a  revoca- 
tion of  the  will. 
46  L.R.A.(N.S.) 


Thus,  in  Re  Cook,  5  Clark  (Pa.)  1, 
where  the  will  and  codicil  involved  were 
written  on  both  sides  of  a  half  sheet  of 
paper,  the  will  occupying  the  whole  of 
one  side  and  about  half  of  the  other  side, 
and  the  codicil  filling  the  remaining  part 
of  the  half  sheet,  and  the  name  of  the  tes- 
tator and  the  concluding  words  of  the  cod- 
icil were  torn  off,  the  name  and  seal  to 
the  will  remaining  intact, — it  was  held,  as 
a  matter  of  law,  in  the  aVscnce  of  parol  evi- 
dence to  show  an  intention  of  the  testator 
to  the  contrary,  that  such  tearing  and  can- 
celation of  the  codicil  did  not  destroy  the 
validity  and  effect  of  the  will,  although,  in 
the  tearing,  a  part  of  the  will  written  on 
the  opposite  side  of  the  half  sheet  was  also 
torn   off. 

And  it  has  been  held  that  the  mere  de- 
struction and  revocation  of  a  codicil  writ- 
ten on  a  separate  piece  of  paper  from  the 
will,  does  not  amount  to  a  revocation  of 
the  will,  although  the  testator  intended, 
at  the  time  of  such  destruction,  thereby 
to  revoke  the  will.  Malone  v.  Hobbs,  1 
Rob.    (Va.)    346,   39   Am.   Dec.  263. 

But  in  Re  Brookraan,  11  Misc.  676,  33 
N.  Y.  Supp.  575,  it  was  held  that  the  tes- 
tator intended  to,  and  did,  revoke  the  entire 
instrument,   including  the  will  as  well  as 
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thope,  L.  R.  12  Prob.  Div.  14,  56  L.  J.  Prob. 
N.  S.  55,  67  L.  T.  N.  S.  280,  36  We^.  Rep. 
352,  50  J.  P.  791. 

Destruction  of  the  codicil  revokes  the  will. 

Re  Brookman,  11  Misc.  676,  33  N.  Y.  Supp. 
576;  Re  Francis,  73  Misc.  148,  132  N.  Y. 
Supp.  696;  Re  Storms,  3  Redf.  327. 

The  testator,  upon  executing  the  codicil, 
revoked  a  portion  of  the  old  will  and 
changed  other  provisions  as  to  her  property, 
making  a  new  complete  testamentary  dis- 
position of  her  property  by  means  of  two 

the  codicil,  it  appearing  that  a  paper  pur- 
porting to  be  the  will  of  the  decedent,  who 
had  frequently  stated,  during  the  last  year, 
of  his  life,  that  he  had  destroyed  his  will, 
and  a  codicil  thereto  beginning  on  the  same 
sheet  of  paper  upon  which  the  will  ended, 
with  only  a  short  blank  space  between,  both 
instruments  being  securely  .tied  together 
in  one  cover,  were  found  among  a  bundle 
of  canceled  and  worthless  papers  in  the 
deceased's  safe  deposit  box,  with  the  signa- 
ture of  the  deceased  to  such  codicil  erased 
bv  beinff  crossed  out  in  ink  lines,  and  with 
the  following  memorandum  in  the  hand- 
writing of  the  deceasckl  alongside  the  can- 
celed signature:  "May  20,  '92,  void,  H.  D. 
B."  (deceased's  initials) ;  and  it  also  ap- 
pearing that  the  will,  after  providing  for 
the  testator's  widow,  divided  the  remainder 
of  his  estate  as  equally  as  possible  among 
his  three  children;  that  the  chief  purpose 
of  the  codicil  had  been  to  readjust  one 
child's  share  which  had  declined  in  value 
since  the  making  of  the  will;  and  that 
shortly  before  canceling  the  signature  and 
making  the  memorandum  on  the  codicil, 
the  deceased  had  had  trouble  with  his 
brother,  who  was  named  as  executor  and 
trustee  in  the  will,  and,  in  settling  their 
common  business  interests,  had  conveyed  to 
him  most  of  the  real  estate  which  he  had 
devised  to  one  of  his  children,  against 
whom  there  was  no  reason  for  discrimina- 
tion, the  deceased's  relations  with  all  of 
his  children  having  been  entirely  harmo- 
nious down  to  the  day  of  his  death. 

Where,  however,  the  revocation  of  a  cod- 
icil is  held  not  to  operate  as  a  revocation  of 
the  will,  the  correct  rule  would  also  seem 
to  be,  as  held  in  Osbubn  v.  Rochester 
Tbust  &  S.  D.  Co.,  that  the  provisions  of 
the  will  which  were  revoked  or  modified  by 
the  codicil  are  not  revived  or  restored  to 
th^ir  original  form  by  the  revocation  of  the 
codicil,  as  testamentary  provisions  once  le- 
gally revoked  require,  in  most  jurisdictions, 
the  same  formalities  for  reinstatement  as 
the  testamentary  instrument  oriirinally  re- 
quired to  make  it  valid  as  a  will. 

And,  accordingly,  in  Debac's  Goods,  77 
L.  T.  N.  S.  374,  where  it  appeared  that  the 
testator  had  duly  executed  a  will  and  after- 
ward a  codicil  containing  a  clause  revokirioc 
certain  parts  of  the  will,  but  tlie  codicil 
could  not  be  found  at  his  death, — although 
the  only  contention  seems  to  nave  been  as 
to  whether  or  not  the  codicil  should  be  pro- 
bated with  and  as  a  part  of  the  will,  or 
46  L.R.A.(N.S.) 


papers  mutually  dependent  upon  each  other, 
not  two  separate  instruments. 

Brown  v.  Clark,  77  N.  Y.  369;  Re  Knapp, 
61  N.  Y.  S.  R.  617,  23  N.  Y.  Supp.  282;  Be 
Storms,  3  Redf.  327;  Re  Miller,  11  App.  IKt. 
337,  42  N.  Y.  Supp.  148;  Van  Cortlandt  ▼. 
Kip,  1  Hill,  690;  Caulfield  v.  Sullivan,  85 
N.  Y.  153;  Canfield  v.  Crandall,  4  Dem. 
Ill;  Cook  V.  White,  43  App.  Div.  388,  60 
N.  Y.  Supp.  153,  affirmed  in  167  N.  Y.  588, 
60  N.  E.  1109. 

The    first    testamentary     disposition    of 

whether  it  had  been  revoked, — upon  the 
court's  holding  that  the  codicil  must  be 
treated  as  having  been  destroyed  by  the  de- 
ceased with  the  intention  of  revoking  it,  the 
will  was  admitted  to  probate  only  to  the 
extent  that  it  had  not  been  revokel  by  the 
codicil. 

But  in  jurisdictions  where  a  mere  inten- 
tion to  reinstate  a  revoked  testamentary  in- 
strument which  has  remained  intact,  or  an 
oral  republication  thereof,  is  sufficient,  the 
revocation  of  a  codicil  without  a  revocation 
of  the  will  would  seem  to  operate  to  revive 
the  revoked  or  modified  portions  of  the  will, 
— especiallv  if  there  is  parol  evidence  that 
such  was  the  intention  of  the  testator. 

So,  in  Stewart's  Estate,  149  Pa.  Ill,  24 
Atl.  174,  although'  it  was  held  only  that  the 
orphans'  court  had  committed  no  error  in 
refusing  to  grant  an  issue  to  determine 
whether  or  not  a  codicil  to  a  will  had  been 
destroyed  by  the  testator  or  by  another,  it 
seems  to  be  implied  that  the  will  was  prop- 
erly admitted  to  probate,  and  that,  upon 
the  presumption  that  the  codicil  was  de- 
stroyed by  the  testator  himself,  a  provi- 
sion of  the  will  with  which  the  codicil  was 
inconsistent  was  revived  by  such  destruc- 
tion, and  was  a  valid  part  of  the  will  as 
probated. 

In  James  v.  Shrimpton,  L.  R.  1  Prob. 
Div.  431,  45  L.  J.  Prob.  N.  S.  85,  35  L.  T. 
N.  S.  428,  24  Week.  Rep.  740,  where  a  wid- 
ower had  executed  a  will  largely  in  favor 
of  his  children  and  grandchildren,  which 
was  subsequently  revoked  by  his  remarriage, 
and  thereafter  he  executed  a  codicil  in 
which  he  made  a  provision  for  his  wife  and 
in  all  other  respects  revived,  ratified,  and 
confirmed  the  revoked  will;  but  upon  his 
death,  after  that  of  his  second  wife,  the 
codicil  could  not  be  found,  he  apparently 
having  destroyed  it  under  the  misconception 
that  such  destruction  would  leave  the  will 
in  force,  although  the  revival  thereof  de- 
pended upon  the  codicil, — ^it  waa  held  that 
such  destruction  did  not  leave  the  will 
inoperative,  but  the  court  decreed  probate 
of  both  the  will  and  the  codicil  as  con- 
tained in  the  draft  from  which  the  original 
was  prepared  for  execution,  on  the  ground 
that,  as  the  testator  4<^8troycd  the  codicil 
with  no  intention  of  revoking  the  will,  the 
court  should  give  no  more  effect  to  the  act 
than  it  would  do  if  the  testator  had  de- 
stroyed the  paper  under  a  mistake  as  to  the 
instrument  he  was  destroying. 

A.  C.  W. 
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property,  haviDg  been  changed  by  the  codi- 
cil, can  be  revived  only  by  means  of  the 
formalities  required  by  statute,  and  it  is 
conceded  that  none  of  those  formalities  have 
been  complied  with  in  the  case  at  bar. 

Re  Brewster,  72  App.  Div.  587,  76  N.  Y. 
Supp.  283;  Re  Conway,  124  N.  Y.  455,  11 
Lli.A.  796,  26  N.  £.  1028;  Re  Storms,  3 
Redf.  327;  Cunningham  v.  Hewitt,  84  App. 
Div.  114,  81  N.  Y.  Supp.  1102;  Re  Pinckney, 
Tucker,  436;  Re  Campbell,  170  N.  Y.  84,  62 
N.  E.  1070;  Re  Knapp,  61  N.  Y.  S.  R.  517, 
23  N.  Y.  Supp.  282. 

A  part  of  a  will  cannot  be  destroyed. 

Lovell  V.  Quitman,  88  N.  Y.  377,  42  Am. 
Rep.  254;  Re  Curtis,  136  App.  Div.  746,  119 
N.  Y.  Supp.  1004;  Re  Barber,  92  Hun,  489, 
37  N.  Y.  Supp.  236. 

Messrs.  Fred  C.  Goodwin,  Jjeonard  B. 
Bacon,  William  B.  lice,  Williain  N. 
Cogswell,  and  Henry  G.  Danfortb,  for 
respondents : 

Revocation  of  the  codicil  did  not  operate 
to  revoke  the  will. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  193;  Black 
V.  Jobling,  L.  R.  1  Prob.  &  Div.  686,  38  L.  J. 
Prob.  N.  S.  74,  21  L.  T.  N.  S.  298,  17  Week. 
Rep.  1108;  Turner's,  Goods,  L.  R.  2  Prob.  &' 
Div.  403,  27  L.  T.  N.  S.  322,  21  Week.  Rep. 
38;  Savage's  Goods,  L.  R.  2  Prob.  &  Div. 
78,  39  L.  J.  Prob.  N.  S.  25,  22  L.  T.  N.  S. 
376,  18  Week.  Rep.  766;  Gardiner  v.  Court- 
hope,  L.  R.  12  Prob.  Div.  14,  56  L.  J.  Prob. 
N.  S.  65,  67  L.  T.  N.  8.  280,  35  Week.  Rep. 
362,  60  J.  P.  791;  Re  Cook,  6  Clark 
(Pa.)  1;  Stewart's  E8.tate,  149  Pa.  Ill,  24 
Atl.  174;  Malone  v.  Hobbs,  1  Rob.  (Va.) 
346,  39  Am.  Dec  263;  Re  Brookman,  11 
MiBc.675,  33  N.  Y.  Supp.  576;  Re  Francis, 
73  Miac  148,  132  N.  Y.  Supp.  695. 

Hiscock,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  presents  the  question  whether 
the  destruction  and  revocation  of  a  codicil 
to  a  will  necessarily  operates  as  a  revoca- 
tion of  the  will.  It  was  held  at  the  trial 
term  that  this  was  the  result.  The  ap- 
pellate division,  however,  imanimously 
held  a  contrary  view. 

The  question  is  presented  by  very  simple 
and  entirely  undisputed  facts.  The  testa- 
trix duly  made  and  executed  a  will,  and 
subsequently  a  codicil,  which  only  modified 
the  former  by  making  an  additional  bequest 
of  $1,000  before  creating  and  providing  for 
a  residuary  estate.  Apparently,  the  will 
and  codicil  were  physically  detached  and 
separate  instruments.  Subsequently  the 
codicil  was  intentionally  destroyed,  and 
thereby  revoked,  but  the  will  was  fully 
preserved,  and,  after  the  death  of  the  testa- 
trix, found  in  an  appropriate  place  for  cus- 
tody, and  duly  admitted  to  probate. 
46  L.R.A.(N.S.) 


There  can  be,  of  course,  no  dispute  con- 
cerning the  proposition  urged  by  the  learned 
counsel  for  the  appellant,  that  a  will  <'\nd 
existing  codicil  are  to  be  regarded  as  a  sin- 
gle and  entire  instrument  for  the  purpose 
of  determining  testamentary  intention  and 
disposition.  But  the  further  proposition 
which  he  in  effect  urges,  that  a  codicil 
so  draws  after  it  and  incorporates  into  it- 
self the  will  that  the  former  cannot  be  re- 
voked without  also  destroying  the  latter, 
is  quite  a  different  one,  and  in  our  judgment 
is  sustained  neither  by  reason  nor  by  au- 
thority. A  will  and  a  codicil  are  such  sep- 
arate and  independent  instruments  in  point 
of  execution  that  there  can  ordinarily  be  no 
practical  objection  to  the  revocation  of  the 
codicil  alone  lest  it  might  furnish  some  op- 
portunity for  fraud  or  miscarriage  of  the 
testator's  purpose.  While  it  might  often 
happen  that  the  codicil  would  be  so  related 
to  and  dependent  on  the  will  that  it  would 
be  impossible  to  destroy  the  latter  without 
carrying  down  the  former,  the  reverse  would 
ordinarily  not  be  true.  There  would  seem 
to  be  no  good  reason  why  a  testator  should 
not  be  allowed  to  revoke  a  codicil,  which 
might  be,  as  in  this  case,  an  entirely  sep- 
arate and  distinct  instrument,  without  de- 
stroying his  will,  in  itself  a  full  and  com- 
plete instrument. 

That  these  views  should  prevail  is  practi- 
cally determined  by  authority  in  this  state. 
In  Re  Cunnion,  201  N.  Y.  123,  94  N.  E. 
648,  Ann.  Cas.  1912  A,  834,  it  appeared  that 
the  testator  had  executed  two  wills.  The 
later  one  could  not  be  found  after  the  tes- 
tator's death,  and  no  evidence  was  produced 
concerning  its  contents.  The  first  will  was 
admitted  to  probate,  and  in  upholding  this 
disposition  it  was  held  in  an  opinion  written 
by  Judge  Chase  that  more  than  one  will 
may  exist  at  the  same  time,  and  that  two 
wills  may  be  construed  together  if  such  was 
the  intention  of  the  testator;  that  under  the 
circumstances  disclosed  it  was  the  presump- 
tion that  the  testator  had  destroyed  the 
second  will  animo  rerocandi;  that  the'  later 
will  is  not  necessarily  a  revocation  of  the 
prior  will,  unless  by  it  the  prior  will  is  in 
terms  revoked  and  canceled,  or  by  the  later 
will  a  disposition  is  made  of  all  of  the  tes- 
tator's property,  or  the  same  is  so  inconsist- 
ent with  the  former  will  that  the  two  can- 
not stand  together,  or  that  the  former  will 
is  revoked  pro  tanto.  Thus,  it  was  in  effect 
held  that  a  second  will  might  exist  with  a 
former  one,  and  to  some  extent  revoke  it; 
that  the  two  wills,  if  in  existence,  were  to 
be  construed  together,  and  that  the  revoca- 
tion of  the  second  one  did  not  revoke  the 
first  one. 

I  fail  to  see  how  we  can  distinguish  the 
present  case  from  the  one  cited  by  any  real. 
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substantial  principle.  There  is  concededly 
already  sufficient  uncertainty  concerning  the 
construction  and  probate  of  wills  so  that 
we  ought  not  to  introduce  some  new  dis- 
tinction, unless  it  is  substantial  and  com- 
mended by  good  reasons. 

The  codicil  in  the  present  case  did ,  not 
occupy  any  different  relationship,  nor  exer- 
cise any  greater  effect  upon  the  will,  than 
did  the  second  will  upon  the  first  one  in  the 
Cunnion  Case.  The  codicil  simply  modified 
the  original  will  to  the  extent  of  a  small 
legacy,  just  as  the  second  will  might  have 
done.  It  W9S  called  a  codicil — that  is,  a 
"little  will" — instead  of  a  will.  It  so  hap- 
pens, although  this  is  not  by  any  means 
decisive,  that  the  codicil  in  this  case  was 
just  as  much  an  i'^'lependent  instrument 
physically  as  was  the  second  will  in  tho 
Cunnion  Case,  and  if  the  destruction  of  the 
second  will,  which,  while  existing,  was  re- 
lated to  and  necessarily  to  be  construed  with 
the  first  will,  did  not  operate  as  a  revocation 
of  the  latter,  there  is  no  teason  why  the 
revocation  of  a  codicil  should  have  any 
such  effect. 

Beyond  this  main  question  there  is  one 
minor  respect  in  which  we  think  that  the  de- 
cision of  the  learned  appellate  division  was 
erroneous,  and  that  is  with  reference  to 
the  effect  of  the  provision  in  the  codicil  for 
a  legacy  in  addition  to  those  mentioned  in 
the  will.  When  the  codicil  modified  the  will 
by  providing  for  an  additional  legacy  before 
creation  of  the  residuary  estate,  it  modified 
and  revoked  the  will  to  that  extent.  This 
revocation  was  consummated  at  the  moment 
when  the  codicil  was  exe<;uted  and  published, 
and  thereafter  the  will  was  to  that  extent 
annulled.  After  this  revocation  had  thus 
been  consummated  by  the  execution  of  the 
codicil,  the  will  could  not  be  restored  to  its 
original  form  and  tenor  simply  by  the  revo- 
cation of  the  codicil.  A  revocation  of  the 
revocation  could  not  thus  be  accomplished. 
The  effect  of  this  is  that  the  testatrix  died 
intestate  as  to  $1,000. 

It  seems  to  be  plain,  and  to  be  assumed, 
that  the  evidence  in  the  action  could  not  be 
changed  on  another  trial.  Therefore,  in- 
Rtead  of  directing  a  new  trial,  the  Appellate 
Division  should  have  awarded  final  judg- 
ment in  favor  of  defendant,  sustaining  the 
validity  of  the  probate  of  the  will  except 
as  to  the  sum  of  $1,000  mentioned  in  the 
codicil,  and  as  to  which  sum  it  should  have 
adjudged  distribution  as  in  case  of  in- 
testacy. It  having  failed  to  do  this,  such 
judgment  should  be  rendered  by  this  court, 
without  costs  in  any  court  to  either  party. 

Gnllen,    Ch.    J.,    and    Werner,    Chase, 
Collin,  and  Hogan,  JJ.,  concur.     Wlllard 
Bartlett,   J.,   concurs   in   result. 
46  L.R.A.(N.S.) 
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STANDARD  ACCIDENT  INSURANCK 
COMPANY  OF  DETROIT,  MIGHIQAN, 
Plff.  in  Err., 

V. 

BOONE   D.   HITE,  Admr.,   etc.,   of   J.  B. 
McCarthy,   Deceased. 

(—  Okla.   — ,   132  Pac   333.) 

Insnrance  —  accident  —  injury  in  ca- 
boose. 

1.  An  insured,  utider  an  accident  policy 
which  provided  that  no  benefits  womd  be 
paid  for  injuries,  resulting  fatally  or  other- 
wise, received  while  the  insured  waa  on  a 
locomotive,  freight  car,  or  caboose  used  for 
passenger  service,  was  killed  in  a  train 
collision  while  on  a  caboose  attached  to  a 
through  stock  freight  running  as  an  extra 
between  Chickaaha  and  Kansas  City.  At 
the  time  of  his  death  the  insured  was  in 
charge  of  cattle  being  transported  to  market 
under  a  live-stock  snipping  contract.  The 
only  persons  permitted  to  be  aboard  tb« 
caboose  were  railway  employees  and  drovers 
in  charge  of  live-stock  shipments.  Held, 
that  the  caboose  on  which  the  insured  was 
riding  at  the  time  of  his  death  was  not 
''used  for  passenger  service." 

Same  —  qualification. 

2.  The  words  "while  on  a  caboose,"  as 
above  used,  are  subject  to  the  qualifying 
and  concluding  provision,  "used  for  passen* 
ger  service,*'   and  should  be  so  construed. 

Same  —  passenger  service  —  absence  of. 

3.  Under  said  policy  it  was  not  the  kind 
of  car  or  the  fact 'that  the  plaintiff  mav 
have  been  a  passenger  that  controls,  but 
the  fact  that  the  caboose  was  not  at  the 
time  engaged  in  passenger  service  within  the 
common  and  ordinary  meaning  and  accepta- 
tion of  that  term. 

Same  —  effect  of  transportinip  passenger 
In. 

4.  Treating  the  insured,  in  his  relation 
to  the  railway  company,  as  a  passenger  on 
one  of  its  trains,  it  does  not  follow,  in  an 
action  on  an  insurance  policy,  that  the  ca- 
boose in  which  he  was  riding  was  at  the 
time  being  used  for  passenger  service. 

Same  —  construction. 

5.  If  a  policy  of  insurance  is  susceptible 
of  two  constructions,  that  one  is  to  be 
adopted  which  is  more  favorable  to  the  as- 
sured. 

(May  6,  1913.) 

Headnotes  by  Shabp,  C. 

Note.  —  As  to  applicability  of  provision 
in  accident  -policy  exempting  insurer  in  case 
of  accident  on  railroad  trains,  see  note  to 
Kirkpatrick  v.  ^tna  L.  Ins.  Co.  22  L.RJL 
(N.S.)  1255.  Generally  as  to  the  scope  and 
construction  of  a  provision  of  indemnity  in 
case  of  injury  while  riding  in  or  on  a  pub- 
lic conveyance,  see  note  to  Primrose  v.  Cas- 
ualty Co.  37  L.R.A.(N.S.)  618. 
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ERROR  to  the  District  Court  for  Grady 
County  to  review  a  judgment  in  plain- 
tiffs favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident 
insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Welbome  &  McCalla,  for  plain- 
tiff in  error: 

The  deceased  being  in  the  caboose  at- 
tached to  the  train  transporting  his  cattle  to 
market,  together  with  other  shippers,  under 
and  by  virtue  of  the  shipper's  contract,  was 
a  passenger  for  hire,  and  had  the  same 
rights  as  a  passenger  as  if  he  had  pur- 
chased a  ticket. 

New  York  C.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  384,  21  L.  ed.  627-642;  Indianapolis  & 
St  L.  R,  Co.  V.  Horst,  93  U.  S.  291,  299,  23 
li.  ed-  898-901;  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Miles,  40  Ark.  320,  48  An^.  Rep.  10;  Del- 
aware, I*.  A  W.  R.  Co.  T.  Ashley,  14  C.  C.  A. 
368,  28  U.  S.  App.  375,  67  ^ed.  209 ;  6  Cyc. 
544,  545. 

A  person  rightfully  riding  on  a  drovers' 
pass  is  a  passenger. 

4  Elliott,  Railroads,  §  1605 ;  New  York,  C. 
&  St.  L.  R.  Co.  V.  Blmnenthal.  160  111.  40, 
43  N.  E.  809;  Missouri  P.  R.  Co.  v.  Ivy,  71 
Tex.  409,  1  L.R.A.  500,  10  Am.  St.  Rep.  758, 
9  S.  W.  346;  Union  R.  &  Transit  Co.  v. 
Shacklet,  119  IlL  232,  10  N.  E.  896;  Weaver 
V.  Ann  Arbor  R.  Co.  139  Mich.  590,  102  N. 
W.  1037,  5  Ann.  Cas.  764;  Solan  v.  Chicago, 
M.  k  St.  P.  R.  Co.  95  Iowa,  260,  28  L.R.A. 
718,  58  Am.  St.  Rep.  430,  63  N.  W.  692; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Posten,  59  Kan. 
449,  53  Pac.  466;  Louisville  &  N.  R.  Co.  v. 
Bell,  100  Ky.  203,  38  S.  W.  3;  Rowdin  v. 
Pennsylvania  R.  Co.  208  Pa.  623,  57  Atl. 
1126; 'Carroll  v.  Missouri  P.  R.  Co.  88  Mo. 
239,  57  Am.  Rep.  382;  Griswold  v.  New  York 
A  N.  E.  R.  Co.  53  Conn.  371,  55  Am.  Rep. 
116,  4  AtL  261;  Grand  Trunk  R.  Co.  v. 
Stevens,  95  U.  S,  655,  24  L.  ed.  535;  New 
York  C.  R.  Co.  v.  Lockwood,  17  Wall.  357, 
21  L.  ed.  627;  Delaware,  L.  &  W.  R.  Co.  v. 
Ashley,  14  C.  C.  A.  368,  28  U.  S.  App.  375,  67 
Fed.  209;  Texas  &  P.  R.  Co.  v.  White,  62 
L.RJI.  90,  42  C.  C.  A.  86,  101  Fed.  928,  46 
C.  C.  A.  687,  108  Fed.  990;  Quimby  v.  Bos- 
ton k  M.  R.  Co.  150  Mass.  365,  5  L.R.A.  846, 
23  N.  E.  205,  3  Am.  Neg.  Cas.  859;  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Miles,  40  Ark.  298, 
48  Am.  Rep.  10;  Maslin  v.  Baltimore  k  0. 
R.  Co.  14  W.  Va.  180,  35  Am.  Rep.  748; 
Cleveland,  P.  k  A.  R.  Co.  v.  Curran,  19  Ohio 
St.  1,  2  Am.  Rep.  362;  Virginia  &  T.  R.  Co. 
V.  Sayers,  26  Gratt.  328;  Ohio  &  M.  R.  Co. 
▼.  Nickless,  71  Ind.  271;  Ohio  &  M.  R.  Co.  v. 
Selby,  47  Ind.  471,  17  Am.  Rep.  719;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Teeters,  166  Ind.  335, 
5  L.R.A.(N.S.)  425,  77  N.  E.  599.  20  Am. 
Neg.  Rep.  309;  Southern  R.  Co.  v.  Roach, 
—  Ind.  App.  — ,  77  N.  E.  606;  Evansville 
46  L.R.A.(N.S.) 


&  T.  H.  R.  Co.  V.  Mills,  37  Ind.  App.  598, 
77  N.  E.  608;  Saunders  v.  Southern  P.  Co, 
13  Utah,  275,  44  Pac.  932;  Davis  v.  Chicago, 
M.  &  St.  P.  R.  Co.  93  Wis.  470,  33  L.R.A. 
654,  57  Am.  St.  Rep.  935,  67  N.  W.  16,  1132, 
10  Am.  Neg.  Cas.  507 ;  Sprigg  v.  Rutland  R. 
Co.  77  Vt.  347,  60  Atl.  143,  18  Am.  N^. 
Rep.  264. 

Messrs.  McKnlght  &  Heskett  and  Bond 
&  Melton,  for  defendant  in  error: 

While  the  deceased  was  a  passenger  in  a 
limited  sense  in  his  relation  to  the  carrier, 
yet  it  does  not  follow  that  the  caboose  upon 
which  he  was  riding  was  used  for  passenger 
service,  in  contemplation  of  the  policy. 

Taylor  v.  Insurance  Co.  of  N.  A.  25  Okla. 
92,  138  Am.  St.  Rep.  906,  105  Pac.  354; 
Capital  F.  Ins.  Co.  v.  Carroll,  26  Okla.  286, 
109  Pac.  535;  Wood  v.  General  Acci.  Ins. 
Co.  156  Fed.  982,  88  C.  C.  A.  108,  160  Fed. 
926;  Bogart  v.  Standard  Life  k  Acci.  Ins. 
Co.  187  Fed.  861. 


Sharp,  C,  filed  the  following  opinion: 

On  the  20th  day  of  November,  1909,  at 
Chlckasha,  Oklahoma,  the  plaintiff  in  error, 
for  a  valuable  consideration,  executed  and 
delivered  to  J.  B.  McCarthy  a  contract  of 
insurance  good  for  four  days  from  date 
of  issue,  whereby  it  agreed  to  pay  to  the 
executors,  administrators,  or  assigns  of  said 
J.  B.  McCarthy  $2,500,  providing  he  (the 
said  J.  B.  McCarthy)  should  receive  bodily 
injuries  during  the  term  of  said  insurance, 
effected  solely  by  external,  violent,  and  ac- 
cidental means,  which  should,  independently 
of  all  other  causes,  within  ninety  days  re- 
sult in  his  death.  On  the  21st  day  of  No- 
vember, 1909,  the  insured  received  bodily 
injuries  which  were  effected  solely  by  ex- 
ternal, violent,  and  accidental  means,  and 
from  which  injuries,  independent  of  all 
other  causes,  he  immediately  ai)d  oh  the 
same  day  died;  said  accident  being  caused 
by  a  passenger  train  colliding  with  a  ca- 
boose attaclied  to  the  rear  end  of  a  freight 
train,  the  insured  at  the  time  being  in  said 
caboose.  At  the  time,  both  of  the  issuance 
of  the  policy  and  of  the  accident  mentioned, 
the  insured  was  a  drover  in  charge  of  cattle 
being  shipped  over  the  line  of  the  Chicago, 
Rock  Island,  k  Pacific  Railway  Company, 
from  Anadarko,  Oklahoma,  to  Kansas  City, 
Missouri.  The  case  was  tried  below  before 
the  court  upon  an  agreed  statement  of  facts, 
the  policy  or  ticket  of  insurance,  and  the 
live-stock  contract  covering  the  shipment  of 
cattle. 

The  pertinent  paragraphs  of  the  state- 
n>cnt  of  facts  are  as  follo^i's: 

"Sixth.  That  the  said  J.  B.  McCarthy  and 
the  said  six  other  persons,  who  were  on 
said  caboose  at  the  time  of  such  injury, 
were  riding  on  said  caboose  and  upon  said 
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train  exclusively  by  virtue  of  said  live- 
stock contracts,  and  that  they  had  no  other 
or  further  right  to  be  on  said  caboose  or  to 
ride  on  said  train,  except  under  and  by  vir- 
tue of  the  provisions  of  said  live-stock  con- 
tracts, but  defendant  does  not  admit  that 
all  the  provisions  and  conditions  in  said 
live-stock  contracts  are  or  were  binding  on 
said  J.  B.  McCarthy  and  the  otlier  persons 
riding  on  same. 

"Seventh.  It  is  further  agreed  that  the 
said  freight. train  and  the  caboose  on  which 
the  said  J.  B.  McCarthy  and  the  said  six 
other  persons  were  riding  as  aforesaid  was 
owned,  operated,  and  controlled  by  the  Chi- 
cago, Rock  Island,  &.  Pacific  Railway  Com- 
pany,  and  that  the  road  over  which  said 
freight  train  was  being  operated  was  owned 
and  controlled  by  the  said  railway  company ; 
that  said  freight  train  was  composed  of 
about  15  cars  of  cattle,  two  of  which  said 
cars  of  cattle  were  owned  by  the  said  J.  B. 
McCarthy,  having  been  shipped  by  him  on 
the  20th  day  of  November,  1909,  from  Ana- 
darko,  Oklahoma,  for  Kansas  City,  Missouri, 
through  Ohickasha,  Oklahoma,  under  and  by 
virtue  of  said  live-stock  contract  heretofore 
referred  to,  a  copy  of  which  is  attached  to 
the  defendant's  answer  and  marked  Exhibit 
A;  that  said  J.  B.  McCarthy  and  the  said 
six  other  persons  who  were  on  said  caboose 
as  aforesaid  had  ridden  under  said,  live- 
stock contracts  on  said  train  and  in  the 
caboose  thereof  from  Chickasha,  Oklahoma, 
as  far  as  Kl  Reno,  Oklahoma,  a  distance  of 
about  33  miles,  at  the  time  of  the  accident 
heretofore  referred  to;  and  that  said  train 
and  caboose  had  not  reached  its  destination 
at  Kansas  City,  Missouri,  at  the  time  of  said 
accident,  but  that  at  said  time  the  destina- 
tion of  said  train  being  Kansas  City,  Mis- 
souri, about  300  miles  from  Ej  Reno,  Okla- 
homa. 

"Eighth.  That  said  train  and  said  caboose 
was  only  used  for  the  transportation  of  cat- 
tle and  the  transportation  of  the  employees 
of  said  railway  company,  together  with  the 
regular  train  crew  in  charge  of  said  train, 
and  for  the  transportation  of  such  other 
persons  as  had  live  stock  on  said  train  un- 
der and  by  virtue  of  live-stock  contracts, 
in  substance  identical  with  the  one  on  which 
the  said  J.  B.  McCarthy  was  riding  at  the 
time  of  said  injury. 

"Ninth.  That,  under  the  tariffs,  rules,  and 
regulations  of  tliesaid  Chicago,  Rock  Island, 
&  Pacific  Railway  Company,  the  said  ca- 
boose upon  which  the  said  J.  B.  McCarthy 
was  riding  at  the  time  of  said  injuries  was 
not  authorized  or  permitted  to  carry  persons 
thereon,  except  persons  in  charge  of  live 
stock,  riding  on  contracts  identical  in  sub- 
stance with  the  une  on  which  the  said  J.  B. 
McCarthy  was  riding  at  the  time  of  said  In- 
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jury,  and  employees  of  said  railway  com- 
pany, and  the  regular  train  crew  in  charge 
of  said  train. 

'Tenth.  That  under  the  tariff,  mles^  and 
regulations  of  the  said  Chicago,  Rock  Island, 
&  Pacific  Railway  Company,  and  other  rail- 
roads operating  in  the  state  of  Oklahoma,  in 
force  at  the  time  said  injuries  were  received, 
the  only  caboose  upon  which  persons,  other 
than  the  regular  train  crews  operating  the 
train,  to  which  said  caboose  was  attached, 
and  the  employees  of  said  railway  companies 
and  persons  riding  on  live-stock  contraetB. 
such  as  the  said  J.  B.  McCarthy  and  the 
said  six  other  persons  were  riding  on  at  the 
time  of  said  injury,  were  permitted  to  ride, 
was  a  caboose  attached  to  the  second  seetioD 
of  a  local  freight  train,  and  that  on  such 
caboose,  attached  to  the  second  section  of  a 
local  freight  train,  persons  were  generally 
permitted  to  ride  on  payment  of  the  regular 
passenger  fare,  or  upon  regular  passenger 
tickets  issued  by  such  railway  companiea" 

The  defendant  insurance  company  denied 
liahility  by  reason  of  a  provision  in  pars- 
graph  E  of  the  policy,  which  reads:  ^Thls 
ticket  is  issued  by  the  company  and  accepted 
by  the  insured  with  the  understanding  and 
agreement  that  no  benefits  will  be  paid  for 
injuries,  resulting  fatally  or  otherwise,  re- 
ceived under  or  in  consequence  of  any  of 
the  following  conditions:  (1)  While  on  a 
locomotive,  freight  car,  or  caboose  used  for 
passenger  service." 

As  stated  by  Counsel  for  plaintiff  in  error, 
the  sole  question  presented  for  our  consid- 
eration is:  Was  the  caboose  in  which  J.  B. 
McCarthy  was  riding  at  the  time  he  met 
his  deuch  ''used  for  passenger  serviceT"  It 
will  be  observed  from  the  foregoing  state- 
ment that  the  train  to  which  the  caboose  was 
attached  was  a  through  freight  train,  being 

extra  No. ,  running  from  Chickasha  to 

Kansas  City;  that  the  only  freight  being 
transported  was  live  stock,  consisting  of 
about  16  cars  of  cattle;  and  that  no  person 
was  riding  thereon,  except  the  train  crew, 
the  insured,  and  six  other  drovers,  all  riding 
by  virtue  of  similar  live-stock  contracts,  is- 
sued by  the  railway  cMnpany,  for  the  pur- 
pose of  taking  care  of  the  live  stock  in  their 
charge.  Under  the  tariffs,  rules,  and  regula- 
tions of  the  railway  company,  tiie  caboose 
on  which  the  insured  was  riding  at  the  time 
the  injuries  resulting  in  his  death  were  sus- 
tained was  not  authorized  or  permitted  to 
carry  persons  thereon,  except  such  as  were 
in  charge  of  live  stock,  riding  on  contracts 
identical  in  substance  with  the  one  on  which 
the  insured  was  riding,  and  the  railway 
company's  employees.  Under  the  tenth  para- 
graph of  the  stipulations  it  appears  that^ 
according  to  the  tariffs,  rules,  and  regula- 
tions of  the  railway  company,  the  only  ca- 
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booBe  upon  which  persona,  other  than  rail- 
way employees  and  persons  riding  upon 
live-stock  contracts,  such  as  the  said  J.  B. 
McCarthy  and  the  other  drovers,  were  per- 
mitted to  ride,  was  one  attached  to  the  sec- 
ond section  of  a  local  freight,  and  that  on 
said  caboose  attached  to  said  second  section 
of  said  local  freight  persons  in  general  were 
permitted  to  ride  upon  payment  of  fare.  In 
our  opinion  the  caboose  on  which  the  in- 
sured was  riding  at  the  time  of  his  death 
was  not  then  being  used  for  passenger  serv- 
ice within  the  meaning  of  the  insurance 
contract. 

A  caboose  attached  to  a  through  freight 
used  exclusively  for  the  transportation  of 
live  stock  to  market  cannot,  while  en  route, 
be  said  to  be  used  for  passenger  service, 
where  no  one  but  the  train  employees  and 
shippers  in  charge  under  live-stock  con- 
tracts, together  with  railway  employees,  are 
permitted  to  be  aboard.  Had  the  policy  pro- 
vided that  if  death  ensued  from  injuries 
sustained  while  on  a  caboose,  without  the 
qualifying  clause  ''used  for  passenger  serv- 
ice,'' it  is  clear  that  no  liability  would  at- 
teucth.  It  is  not  the  kind  of  car,  but  the 
character  of  the  service  in  which  it  was  at 
the  time  engaged,  that  we  are  to  consider. 
It  is  a  matter  of  common  knowledge  that 
there  is  attached  to  all  freight  trains  a  reg- 
ular or  improvised  caboose  for  the  necessary 
use  and  convenience  of  a  part  of  the  train 
crew.  So  long  as  no  one  but  the  railway 
employees  are  permitted  to  ride  in  such  a 
caboose,  no  question  that  the  caboose  was 
used  for  passenger  service  could  arise.  It 
is  only  when  others  than  employees  are 
rightfully  aboard  such  car  that  the  question 
is  presented.  Assuming,  as  we  think  the 
great  weight  of  authority  holds,  that  a  per- 
son rightfully  riding  on  a  drover's  pass  is  a 
passenger  (Elliott,  Railroads,  2d  ed.  § 
1605),  it  does  not  necessarily  follow  that  the 
train  or  car  conveying  him  or  on  which  he 
is  a  passenger  is  at  the  time  used  for  passen- 
ger service.  The  fact,  therefore,  that  the 
deceased  was  rightfully  in  the  caboose,  under 
the  terms  of  a  live-stock  contract,  for  the 
purpose  of  looking  after  and  caring  for  the 
cattle  being  transported  to  market,  does 
Bot  change  the  character  of  the  service  in 
which  the  caboose  was  at  the  time  being 
used.  The  caboose  was  a  necessary  part  of 
the  train,  and  the  primary,  if  indeed  not  the 
sole,  business  in  which  the  particular  train 
was  at  the  time  engaged,  was  freight  serv- 
ice as  distinguished  from  passenger  service. 
Berliner  v.  Travelers'  Ins.  Co.  121  Cal.  468, 
41  L.R.A.  467,  66  Am.  .St  Rep.  49,  53  Pac. 
918.  That  live-stock  attendants  were  in 
•the  caboose  was  a  mere  incident  to  the  gen- 
eral use  and  purpose  for  which  the  caboose ' 
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was  being  employed.  Provision  for  their 
eare  and  comfort  was  necessary  as  a  part  of 
the  contract  for  shipment  of  the  live  stock  in 
their  charge.  The  train  was  in  no  sense  a 
'*niixed  train,"  carrying  both  freight  and 
passengers,  as  the  term  is  generally  under- 
stood. The  equipment  consisted  of  freight 
cars  and  caboose,  such  as  is  generally  used 
in  the  freight  service.  It  was  a  through 
stock  freight,  running  as  an  extra,  and  did 
not,  neither  watf  it  authorized  or  permitted 
under  the  tariffs,  rules,  and  regulations  gov- 
erning the  train's  operations  to,  carry  per- 
sons thereon,  except  those  in  charge  of  live 
stock,  riding  on  contracts  identical  in  sub- 
stance with  that  of  the  insured,  and  employ- 
ees of  the  railway  company,  and  the  regular 
crew  in  charge  of  the  train.  Only  by  virtue 
of  a  contract  'for  live-stock  shipment  could 
other  than  railway  employees  acquire  a 
right  of  carriage  upon  said  caboose.  The 
public  in  general,  wishing  transportation, 
had  no  right  to  be  upon  said  car.  Oppor- 
tunity for  the  carriage  of  the  public,  in  ad- 
dition to  the  regular  passenger  trains,  was 
afforded  by  the  second  section  of  the  local 
freight.  No  passenger  fare  was  paid  by  the 
insured;  no  passenger  earnings  accrued  to 
the  railway  company  from  the  operations 
of  the  train. 

The  case  of  iEtna  L.  Ins.  Co.  v.  Frierson, 
51  C.  C.  A.  424,  114  Fed.  56,  cited  and  relied 
upon  by  counsel  for  plaintiff  in  error,  is 
not  in  conflict  with  our  conclusions.  In  the 
contract  of  insurance  under  consideration  by 
the  court  in  that  case,  it  was  provided  that 
the  policy  insured  the  principal  sum  of 
$5,000,  but  provided  for  the  payment  of 
double  that  sum  if  the  injuries  from  which 
death  ensued  were  sustained  while  riding 
as  a  passenger  in  any  passenger  conveyance 
using  steam,  cable,  or  electricity  as  a  motive 
power.  Among  other  things  it  was  said  in 
the  opinion  of  the  court:  "The  Jessie  at  all 
times  continued  to  be  under  the  control  and 
management  of  the  navigation  company. 
The  Frierson  party  had  no  exclusive  rights, 
for  she  was  under  no  charter,  and  she  had 
on  board  a  passenger  who  had  paid  a  sepa- 
rate fare,  not  being  a  member  of  the  Frier- 
son party,  nor  within  the  terms  of  the  con- 
tract under  which  he  was  being  carried.  The 
Jessie  was  a  passenger  conveyance,  whose 
motive  power  was  steam.  Frierson  was  not 
at  the  time  a  servant  or  in  the  employment 
of  the  owners  or  navigators  of  the  Jessie. 
He  was  riding  on  the  boat  under  a  contract 
based  upon  a  good  consideration,  by  which 
the  Columbia  Navigation  Company  under- 
took to  carry  him  up  the  Kuskokwim  river. 
These  facts  constitute  him  a  passenger." 
McCarthy,  like  Frierson,  was  a  passenger; 
tlie  latter  was  a  passenger  on  a  passenger 
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oonveyanoe,  while  the  former  wu  not  a  pae- 
senger  on  a  caboose  used  for  passenger  serv- 
ice within  the  general  meaning  and  accepta^ 
tion  of  the  term.  There  it  was  not  provided 
that  "the  passenger  conveyance"  should  at 
the  time  be  employed  "in  passenger  service/' 
but  simply  that  it  should  be  "a  passenger 
conveyance''  whose  motive  power  was  steam. 
It  will  be  notc-d  that  the  court  there  af- 
firmed the  judgment  of  the  circuit  court,  per- 
mitting the  recovery  of  a  (double  liability, 
and  observed:  "That  the  Jessie  was  not  'a 
public  conveyance  in  the  usual  lines  of  trav- 
el as  a  common  carrier  of  passengers'  may 
be  true.  But,  if  the  insurance  company  in- 
tended to  limit  the  benefits  of  its  contract 
to  passengers  who  travel  'in  conveyances 
operated  In  the  usual  lines  of  travel  as  com- 
mon carriers,'  it  should  have  so  stipulated." 
With  equal  force  we  might  ssy  that  if  it  was 
the  purpose  of  the  insurance  company  to 
limit  the  right  of  recovery  to  those  riding  on 
a  caboose,  regardless  of  the  service  in  which 
it  was  at  the  time  engaged,  it  should  have 
so  provided.  But  even  were  we  to  consider 
that  the  meaning  of  the  provision  in  the 
light  of  the  facts  before  us  was  in  doubt 
(which  we  do  not),  it  would  be  our  duty  to 
give  to  the  policy  that  construction  which 
would  give  it  effect  rather  than  destroy  it; 
the  rule  being  that  where  the  meaning  of  a 
policy  of  insurance  is  ambiguous,  or  if  so 
drawn  as  to  be  fairly  susceptible  of  different 
constructions,  it  will  be  construed  strictly 
against  the  insurer,  and  that  construction 
adopted  which  is  most  favorable  to  the  in- 
sured. Taylor  v.  Insurance  Co.  of  N.  A.  26 
Okla.  92, 138  Am.  St.  Rep.  000,  105  Pac.  364; 
Capital  F.  Ins.  Co.  v.  Carroll,  2«  Okla.  286, 
109  Pac.  635;  Sou  thorn  Surety  Co.  v.  Tyler 
&  S.  Co.  30  Okla.  116,  120  Pac.  936. 

In  this  connection  it  was  said  by  Mr. 
Justice  Harlan,  in  Travellers*  Ins.  Co.  v. 
McConkey,  127  U.  S.  666,  32  L.  ed.  310,  8 
Sup.  Ct.  Rep.  1362:  "Such  being  the  con- 
tract, the  court  must  give  effect  to  its  pro- 
visions according  to  the  fair  meaning  of  the 
words  used,  leaning,  however, — where  the 
words  do  not  clcarlv  indicate  the  intention 
of  the  parties, — to  that  interpretation  which 
is  most  favorable  to  the  insured." 

A  caboose  attached  to  a  through  freight, 
running  as  an  extra,  made  up  exclusively  of 
live  stock  being  shipped  to  market,  is  not 
being  used  for  passenger  service  within  the 
common  and  ordinary  meaning  and  accepta- 
tion of  that  term,  and  as  these  words  are 
ordinary  words,  and  the  meaning  of  which 
is  plain,  they  must  be  understood  and  ap- 
plied accordingly.  Wo  therefore  conclude, 
as  did  the  loarnod  trial  jud;;o,  that  the  in- 
sured at  the  time  of  his  death  was  not  on  a 
caboose  used  for  passenger  service  within 
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the  meaning  of  paragraph  £  of  the  accident 
policy. 

The  judgment  of  the  trial  court  ahooM  fae 
affirmed. 

Per  Curtain: 

Adopted  in  whole. 


OREGON    SUPREMS    COURT. 

JAMES  JOHNS,  Appt^ 

V. 

CITY    OF    PENDLETON,    Respt 
(—  Or.  — ,  133  Pac.  817.) 

Municipal      corporation     ^     patented 
pavement  ^  right   to    select. 

1.  The  selection  by  a  municipal  oorpon- 
tion  of  a  patented  article  for  a  street  pave- 
ment is  not  prevented  by  a  charter  jproTi- 
sion  requiring  the  contract  to  be  let  to 
the  lowest  bidder,  if  the  owner  of  the  pat- 
ent does  not  himself  bid  for  the  contract 
but  makes  an  offer  to  furnish  the  machin- 
ery for  mixing  the  paving  material,  or  the 
mixture  itself  for  a  stipulated  price,  on 
equal  terms  to  all  bidders. 

Public  improvements  —  uncertainty  of 
notice  —  effect  on  assessment. 

2.  An  assessment  for  a  street  improve- 
ment cannot  be  enforced  if  the  description 
of  the  portion  of  the  street  to  be  improved 
is  so  uncertain  that  such  portion  cannot 
be  ascertained  from  the  notice. 

Estoppel  —  invalid  street  ImproTement 
—  laches. 

3.  Permitting  the  completion  of  a  street 
improvement  before  taking  steps  to  ques- 
tion its  validity  because  of  uncertainty  in 
the  notice  does  not  estop  the  property  owner 
from  obtaining  relief. 

(July  1,  1913.) 


Note.  —  Validity  of  covU/ract  for  nui^ 
terial  patented  or  held  in  numapoif 
where  a  letting  to  the  Unoest  hidder  is 
required, 

111  is  note  is  supplemental  to  the  note  to 
Allen  V.  Milwaukee,  5  L.RJL(NJS.)  680, 
which  supplements  a  note  upon  the  same 
subject  in  18  L.R.A.  45. 

The  question  whether  a  municipality  or 
other  public  corporation  which  is  required 
to  let  its  contracts  by  competitive  blading, 
in  its  invitation  for  bids  may  require  ma- 
terials to  be  furnished  which  are  the  sub- 
ject of  a  monopoly  or  patent,  depends  large- 
ly upon  the  further  question  whether  or  not 
the  effect  will  be  to  prevent  what  the  statute 
requires — competitive  bidding.  It  is  dear 
that  a  municipality  or  other  public  corpora- 
tion cannot  make  a  requirement  of  this 
kind  for  the  purpose  of  shuttino^  off  com- 
petition and  favoring  some  particular  ar- 
ticle. 

Thus,  where  the  statute  requires  that 
there  shall  be  competition  in  bids  for  im« 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Umatilla  County 
in  defendant's  favor  in  a  suit  to  quiet  title 
to  real  estate  against  which  a  lien  was 
claimed  under  an  assessment  for  a  street 
improvement.     Reversed. 

Statement  by  McBrlde,  Ch.  J.: 

This  is  a  suit  to  quiet  title.  It  origi- 
nated in  a  dispute  as  to  the  validity  of  an 
assessment  made  and  a  lien  claimed  by  the 
defendant  against  two  lots  owned  by  plain- 
tiff, in  order  to  pay  for  work  done  by  the 
Warren  Construction  Company  in  paving 
a  portion  of  Jackson  street  with  what  is 
called  "gravel  bitulithic"  pavement.  The 
pavement  is  composed  of  a  patented  com- 
pound, manufactured  by  the  use  of  special 


machinery,  parts  of  which  are  also  pat- 
ented, and  the  use  of  the  name  "gravel 
bitulithic"  is  protected  by  copyright;  the 
patents  and  right  to  use  the  name  being 
the  property  of  the  Warren  Brothers  Com- 
pany, a  corporation  distinct  from  the  War- 
ren Construction  Company.  The  Warren 
Brothers  Company,  the  owners  of  the  pat- 
ent, had  placed  on  file  in  the  office  of  the 
recorder  in  the  city  of  Pendleton  the  fol- 
lowing offer,  called  a  license  agreement," 
which  is  as  follows: 

.  To  The  Honorable  Mayor  and  City  Coun- 
cil, Pendleton,   Oregon. 

Gentlemen : 

Inasmuch  as  it  is  deemed  advisable  by 
the  proper  authorities  that  bids  be  received 


provement  contracts,  and  that  all  contracts 
shall  go  to  tlie  lowest  bidder,  the  contract 
and  bonds  of  the  municipality,  executed  in 
pursuance  thereof,  are  invalidated  where 
the  manufacturer  of  a  paving  brick  procured 
the  city  to  invite  bids  for  paving  its  streets 
with  a  designated  brand  of  brick,  as  \o 
which  he  had  a  trademark,  and  to  let  the 
contract  upon  the  bids  thus  procured,  since 
the  effect  of  the  stipulation  as  to  the  brick 
is  to  prevent  any  real  competitive  bidding, 
and  the  brick  stipulated  for  as  to  quality 
being  very  similar  to  scores  of  other  makes. 
Kansas  Citv  Hydraulic  Press  Brick  Co.  v. 
National  Surety  Co.  167  Fed.  620;  to  the 
same  effect  see  Atkin  v.  Wyandotte  Goal  & 
Lime  Co.  73. Kan.  768,  84  Pac.  1040,  and 
National  Surety  Co.  v.  Kansas  City  Hy- 
draulic Press  Brick  Co.  73  Kan.  196,  84 
Pac.  1034. 

In  Johnson  v.  Atlantic  City,  82  N.  J.  L. 
204,  81  Atl.  1105,  certiorari  to  review  the 
awards  of  contracts  for  paving  streets  with 
a  certain  patented  article,  the  awards  were 
set  aside,  it  appearing  that  the  company  to 
which  the  awards  were  made  had  a  secret 
arrangement  with  the  proprietors  of  the 
patented  article,  that  gave,  and  was  intend- 
ed, to  give,  it  a  controlling  advantage  over 
all  other  competitors,  provided  the  propos- 
als were  so  frapied  that  the  advantages  ac- 
cruing from  such  arrangement  were  made 
available  for  the  securing  of  the  awards; 
and  it  being  found  that  the  proposals  were 
so  framed,  and  that  certain  officers  of  the 
city  were  interested  in  having  them  so 
framed,  and  in  having  the  contract  so 
awarded.  From  these  facts  the  court  drew 
the  inference,  and  found  the  fact  to  be,  that, 
owing  to  such  machinations,  the  competitive 
bidding  required  by  the  city  charter  had  not 
taken  place. 

It  has  been  stated  as  a  general  proposi- 
tion of  law  that  a  statute  requiring  com- 
petitive bidding  for  public  improvements 
does  not  necessarily  preclude  a  municipality 
from  providing  that  bids  for  a  public  im- 
provement shall  include  the  use  of  a  certain 
patented  material  or  article.  Rackliffe- 
Gibson  Constr.  Co.  v.  Walker,  170  Mo.  App. 
69,  156  S.  W.  65;  Custer  v.  Springfield,  167 
Mo.  App.  364,  151  S.  W.  769. 
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And  the  rule  has  been  asserted  that  while 
the  charter  provision  requiring  competition 
nullifies  all  acts  of  city  authorities  which, 
under  one  guise  or  another,  seek  to  give 
advantage  to  favorites  in  public  work,  or  to 
foster  corruption  and  monopoly,  yet  there  is 
an  exception  based  upon  the  supposed  neces- 
sity of  the  situation:  that  is,  that  where 
there  is  a  patented  article  or  one  held  in 
monopoly,  which,  in  the  eye  of  the  author- 
ities, is  of  such  exceptional  value  and  su- 
periority that  it  would  be  a  public  injury 
to  be  deprived  of  it,  it  may  be  required  to 
be  used;  but  this  permission  to  designate 
the  article  held  in  monopoly  being  an  ex- 
ception, and  founded  on  a  supposed  neces- 
sity, if  the  article  can  be  had  from  other 
parties  than  those  designated,  it  is  a  vio- 
lation of  the  law  to  close  those  sources  by 
such  designation.  Thus,  if  there  is  but  one 
kind  of  asphalt  or  one  make  of  paving 
brick,  either  can  be  selected,  although  held 
in  monopoly;  but  if  there  are  many  kinds 
and  makes  of  substantially  the  same  ma- 
terial and  value,  one  cannot  be  selected  to 
the  exclusion  of  the  bids  on  any  of  the 
others.  Cleveland  Trinidad  Paving  Co.  v. 
McLord,  145  Mo.  App.  141,  130  S.  W.  371. 
To  same  effect  is  Custer  v.  Springfield, 
supra. 

Among  the  later  cases  there  has  been  a 
great  deal  of  discussion  and  some  want  of 
harmony  as  to  the  right  of  a  municipality, 
in  calling  for  bids  for  paving,  to  require  Uie 
use  of  a  patented  paving  njaterial,  on  the 
ground  that  such  a  requirement  and  invita- 
tion for  bids  precludes  real  competition. 
Some  very  able  courts  have  denied  the 
power  of  a  municipality  to  contract  for 
paving  material  of  a  certain  patented  kind  « 
where  the  invitation  for  bids  is  limited  to 
this  particular  brand,  and  this  although  the 
owner  of  the  patent  files  with  the  munici- 
pality an  agreement  to  furnish  the  material 
to  the  successful  bidder  at  a  designated 
price.  Siegel  v.  Chicago,  223  111.  428,  79  N. 
E.  280,  7  Ann.  Caa.  104;  followed  in  Chi- 
cas^o  Title  &  T.  Co.  v.  Chicago,  224  111.  124, 
79  N.  E.  561;  Prindle  v.  Evanston,  224  HI. 
345,  79  N.  E.  569;  Allen  v.  Milwaukee,  123 
Wis.  678,  5  L,R.A.(N.S.)  680,  116  Am.  St. 
Rep.  54,  106  N.  W.  1000,  8  Ann.  Cas,  392; 
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for  the  improvement  of  certain  streets  in 
the  city  of  Pendleton,  state  of  Oregon,  with 
the  gravel  bitulithic  pavement;  and  inas- 
much as  the  construction  of  said  pavement 
requires  the  use  of  certain  patented  proc- 
esses and  compounds ;  and  inasmuch  as  com- 
petitive bidding  in  the  letting  of  contracts 
for  street  improvements  is  deemed  advis- 
able, in  order  to  provide  for  such  compet- 
itive bidding,  and  at  the  same  time  secure 
the  adoption  of  the  gravel  bitulithic  pave- 
ment as  the  kind  of  pavement  to  be  con- 
structed in  such  streets  as  may  hereafter 
be  determined;  the  undersigned,  Warren 
Brothers  Company,  as  owner  of  all  patents 


and  processes  covering  the  laying  of  said 
bitulithic  pavement,  hereby  propoees  and 
agrees,  for  the  consideration  hereinafter 
named,  to  furnish  the  city  of  Pendleton  or 
to  any  bidder  to  whom  a  contract  may  be 
awarded  to  pave  any  street  or  streeis  in 
the  city  of  Pendleton  with  the  gravel  bitu- 
lithic pavement,  at  any  time  within  cne 
year  from  this  date^  or  at  any  time  there- 
after until  this  proposition  is  formally 
withdrawn,  and  who  shall  enter  into  a  con- 
tract with  such  surety  or  sureties  as  may 
be  required  by  said  city  of  Pendleton,  the 
following  materials  ready  for  use,  coupled 
with  a  free  license  to  use  any  or  all  the  pat- 


Cawker    v.    Milwaukee,    133    Wis.    36,    113 
N.  W.  417. 

In  Siegel  v.  ChicagU;  supra,  it  is  said  that 
a  patented  material  which  can  be  obtained 
from  but  one  person,  firm,  or  corporation, 
may  not  be  lawfully  prescribed  by  an  ordi- 
nance providing  for  the  construction  of  an 
improvement  by  special  assessment,  not, 
however,  because  the  article  is  patented,  but 
for  the  reason  that  if  it  is  so  prescribed, 
competition,  so  far  as  concerns  furnishing 
that  material,  is  entirelv  absent,  and  a 
written  proposition  by  the  owner  of  the 
patent  is  without  significance  where  it 
simply  amounts  to  an  agreement  to  furnish 
the  material  to  any  contractor  bidding  on 
the  work  at  a  fixed  price,  since  such  an 
oflFer  does  not  obviate  the  objection  that, 
under  the  ordinance,  there  can  be  no  com- 
petition in  supplying  the  bitulithic  wearing 
surface. 

And  in  this  connection  see  also  Pollock  v. 
Kansas  City,  87  Kan.  205.  42  L.R.A.(N.S.) 
465,  123  Pac.  085,  applying  the  same  doc- 
trine to  a  statute  requiring  all  petitions  for 
public  improvement  to  state  the  kind  of 
material  to  be  used,  but  not  the  brand  of 
material  or  the  name  of  the  manufacturer 
thereof,  and  holding  such  statute  violated 
by  a  paving  petition  stipulating  for  bitu- 
lithic pavement,  where,  by  demurrer,  it  is 
conceded  that  these  words  have  a  well  de- 
fined and  well  known  meaning,  confined  to 
only  one  kind  of  paving  material,  absolutely 
controlled  by  one  company,  so  that  the 
matter  of  competition  is  entirely  elimin- 
ated. 

The  majority  of  the  late  cases  considering 
this  question  With  reference  to  paving  con- 
tracts, however,  sustain  the  right  to  stip- 
ulate for  a  particular  kind  of  paving  ma- 
terial which  is  controlled  by  a  patent  where 
'  the  owner  of  the  patent  files  with  the  mu- 
nicipality an  agreement  to  furnish  the 
material  to  the  successful  bidder  at  a  stip- 
ulated price,  although  by  statute  such  con- 
tracts are  required  to  be  let  upon  competi- 
tive bidding.  Saunders  v.  Iowa  Citv,  134 
Iowa.  132,  9  L.R.A.(N.S.)  392,  111  >^.  W. 
529;  McEwen  v.  Coeur  d'Alene,  23  Idaho, 
746.  132  Pac.  308:  Ford  v.  Great  Falls,  46 
Mont.  292,  127  Pac.  1004;  Johns  v.  Pen- 
dleton, distinguishing  Tervvilliger  Land  Co. 
v.  Portland,  62  Or.  101,  123  Pac.  57. 

And  it  lias  been  held  that  a  municipality 
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may  advertise  for  and  accept  a  oonstmctioB, 
the  materials  entering  into  which,  or  the 
metliod  and  operation  of  assembling  whidi, 
are  covered  by  letters  patent^  and  the  pur- 
pose of  the  law  which  makes  provision  for 
competitive  bidding  for  public  contracts 
is  not  destroyed  by  advertising  for  or  ac- 
cepting a  contract  of  this  character.  Hd- 
brook  V.  Toledo,  28  Ohio  C.  C.  284. 

And  in  New  Jersey  it  is  also  hdd  that  a 
city  has  the  right  to  contract  for  the  use  of 
such  special  or  patented  pavement  as  it  may, 
in  the  exercise  of  an  honest  discretion,  find 
to  be  the  most  suitable  for  the  work  con- 
templated. Bve  V.  Atlantic  City,  73  N.  J.  L. 
402,  64  Atl.  1056;  Milner  v.  Trenton,  60 
N.  J.  L.  253,  75  Atl.  939;  but  it  does  not 
appear  from  these  cases  that  there  wss  any 
requirement  that  such  contracts  should  hs 
let  by  competitive  bidding. 

In  other  jurisdictions  the  ri^t  of  a 
municipality  to  stipulate  in  its  invitatioD 
for  bids  that  a  patented  paving  material 
shall  be  used  is  sustained,  where  the  owner 
of  the  patent  has  filed  with  the  municipality 
an  agreement  to  permit  the  use  of  its  patent 
to  the  successful  buyer  for  a  small  considera- 
tion. Touscy  v.  Indianapolis,  175  Ind.  295. 
94  N.  E.  225*  (compensation  for  license  fixed 
at  25  cents  per  square  yard)  ;  Lacoete  v. 
New  Orleans,  119  La.  470,  40  So.  267  {ctm- 
pensation  for  license,  25  cents  per  square 
vard)  ;  Reed  v.  Rockliff-Gibson  Constr.  Co. 
25  Okla.  633,  138  Am.  St.  Rej^.  937,  107  Pac 
168  (license  compensation,  together  wit^ 
rendition  of  certain  services  fixed  at  42 
cents  per  square  yard). 

The  holding  of  the  foregoing  cases  sus- 
taining the  right  to  invite  bids  for  a  public 
contract,  and  stipulating  that  a  patented 
material  shall  be  used  where  the  owner  of 
the  patent  has  agreed,  for  a  comparatively 
small  portion  of  the  actual  cost  of  the  wort 
to  permit  the  use  of  his  patent,  is  not  neces- 
sarily in  conflict  with  the  Wisconsin  and 
Illinois  cases  whioh  hold  invalid,  as  not  C(Hn- 
petitive,  contracts  for  public  improvement, 
based  upon  bids  for  a  patented  material 
where  the  owner  of  the  patent  exacts  a 
large  portion  of  the  total  cost  of  the  im- 
provement, since,  as  a  matter  of  fact,  the 
contracts  involved  in  the  Indiana,  Louisi- 
ana, and  Oklahoma  cases  were  based  upon 
bids  which  wore  competitive,  or  at  least 
the  agreement  to  grant  a  license  for  the  use 
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entfl,  trademarks,  or  tradenames  now  owned 
or  which  may  hereafter  be  owned  by  War- 
ren Brothers  Company,  necessary  to  lay 
said  pavement:  1.  The  necessary  roadway 
mixture  for  the  wearing  surface,  having  a 
thickness  of  li  inches  (IV)  alter  com- 
pression, prepared  under  the  patented  proc- 
ess of  Warren  Brothers  Company,  and  de- 
livered hot  in  the  wagons  of  the  city  or 
c<mtractor  at  the  bitulithic  mixing  plant 
located  in  the  city  of  Pendleton;  said  plant 
to  be  located  within  three  (3)  miles  of  the 
work  to  be  performed.  (2)  The  right  to 
use  any  and  all  patents,  trademarks,  or 
tradenames  now  owned  or  which  may  here- 


after be  owned  or  controlled  by  Warren 
Brothers  Company,  which  are  necessary  to 
be  used  in  the  laying  of  such  pavement. 
3.  The  bituminous  flush  coating  cement  nec- 
essary for  coating  the  wearing  surface,  de- 
livered on  wagons  of  the  city  or  contractor 
at  the  bitulithic  mixing  plant  located  as 
above.  4.  An  expert,  who  will  give  proper 
advice  as  to  the  building  of  such  pave- 
ment, will  be  furnished  to  the  city  or  con- 
tractor at  the  expense  of  Warren  Brothers 
Company.  5.  Two  daily  examinations  of 
the  mixture  as  delivered  on  the  street 
will  be  made  at  the  laboratory  of  Warren 
Brothers    Company,    to    determine    if    uni- 


of  the  patent  did  not  in  an  appreciable  de- 
cree, it  at  all,  affect  competition  In  the 
bidding,  for  the  amount  exacted  bv  the 
patentee  was  but  a  small  portion  of  the  en- 
tire cost.  This  cannot,  however,  be  said  of 
the  Iowa,  Idaho,  and  Montana  cases,  for  in 
these  cases,  like  the  Wisconsin  and  Illinois 
cases,  the  owner  of  the  patent,  by  his  writ- 
ten agreement,  filed  with  the  municipality, 
exact^  a  large  portion  of  the  total  cost  of 
the  improvement.  In  these  three  classes  of 
oases  tiiere  are  the  Wisconsin  and  Illinois 
cases  which  are  irreconcilable  with  the 
Iowa,  Idaho,  and  Montana  cases,  but  which 
may  be  reconciled  with  the  Indiana,  Louisi- 
ana, and  Oklahoma  cases.  On  the  other 
hand,  the  Oklahoma'  case  cites,  apparently 
with  approval,  the  Iowa  case,  although,  as 
pointed  out  as  to  the  facts,  the  two  cases 
are  dissimilar,  the  Oklahoma  case  not  pre- 
senting a  case  wherein  competition  was 
practically  destroyed,  while  in  the  Iowa 
case  there  was  no  competition  as  to  a  large 
part  of  the  cost  of  the  improvement. 

Thus,  in  the  Iowa  case  (Saunders  v.  Iowa 
City)  the  amount  exacted  by  the  patentee 
was  $1.45  per  square  yard,  and  the  same 
amount  in  McEwen  v.  Coeur  D'Alene,  and  in 
Ford  V.  Great  Falls  the  amount  was  $1.50 
per  square  yard.  Upon  this  question  of 
amount,  Johns  v.  Pendleton  is  a  border 
line  case,  the  amount  being  $.90  per  square 
yard. 

The  doctrine  of  the  Idaho,  Iowa,  and  Mon- 
tana cases,  that  a  contract  of  this  character 
by  the  owner  of  the  patent  is  sufficient  to 
except  the  cases  from  the  operation  of  the 
statute  requiring  competitive  bidding,  is 
denied  in  the  Wisconsin  and  other  cases 
first  referred  to.  Thus,  in  Allen  v.  Mil- 
waukee, 128  Wis.  678,  5  L.R.A.(N.S.)  680, 
116  Am.  St.  Rep.  54,  106  N.  W.  1099,  8  Ann. 
Cas.  392,  the  court  says  that  an  offer  by  the 
owner  of  the  patent  to  permit  the  use  of 
the  patent  and  furnish  other  considerations 
for  the  sum  of  $1.40  per  square  yard,  to  be 
paid  by  the  successful  bidder,  discloses  a 
studied  attempt  to  evade  the  purpose  of  the 
statute,  so  as  to  confer  upon  the  patentee 
the  contract  for  a  large  part  of  work  to  be 
done  without  even  the  formality  of  any 
bidding  therefor;  and  the  query  is  made  ff 
such  a  division  of  the  work  of  an  Improve- 1 
ment  can  be  dictated  by  the  patentee,  where  117  S.  W.  116. 
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must  he  stop  in  absorbing  into  his  noncom- 
petitive contract  other  parts  of  that  work? 
And  it  is  said  that  if  a  patentee  may  absorb 
two  thirds  of  the  work  and  price,  there  is 
no  logical  stopping  place  short  of  ccmiplete 
nullification  of  the  right  of  the  lot  owner 
to  have  competitive  bidding. 

And  in  Pollock  v.  Kansas  City,  87  Kan. 
205,  42  L.RA.(N.S.)  465,  123  Pac.  985,  the 
amount  asked  bv  the  patentee  was  $1.35  per 
square  yard,  where  the  total  price  of  the 
paving  was  $2,  and  the  court  said  that  the 
margin  of  possible  competition  was  so  small 
as  to  be  negligible. 

In  view  of  the  conflict  of  authority  on  the 
question,  it  may  also  be  profltable  to  refer 
to  other  cases  holding  different  specifications 
for  bids  to  be  in  such  form  as  not  to  pre- 
clude competition,  and  hence  not  violative 
of  statutes  requiring  competitive  bidding. 
Thus,  in  Warren  Bros.  Co.  v.  New  York,  190 
N.  Y.  297,  83  N.  E.  59,  three  different 
methods  of  paving  were  stipulated  for. 
Method  A,  a  pavement  of  asphalt  of  a 
designated  thickness,  with  a  base  of  Port- 
land cement,  concrete,  and  water;  method 
B,  a  pavement  of  sheet  asphalt  with  a 
bituminous  concrete  binder,  and  a  Portland 
cement  concrete  base;  method  C,  patent 
bitulithic  pavement. 

And  where,  by  the  method  adopted  for 
inviting  bids  and  awarding  the  contracts, 
three  different  kinds  of  pavement  art  put 
in  competition  with  each  other,  it  is  im- 
material, as  affecting  a  contract  based  there- 
on, that  one  of  the  kinds  of  material  stip- 
ulated for  is  covered  by  a  patent.  Balti- 
more V.  Flack,  104  Md.  107,  64  Atl.  702. 

Competition  is  secured  by  calling  for  bids 
for  brick  for  pavement  and  also  for  bitu- 
lithic pavement,  since  by  this  method  the 
two  kinds  of  pavement  are  brought  into  di- 
rect competition.  Campbell  v.  South  Bitu- 
lithic Co.  32  Ky.  L.  Rep.  799, 106  S.  W.  1 189. 

And  an  ordinance  does  not  violate  a  stat- 
utory requirement  of  this  character  where 
it  requires  the  use  of  a  paving  brick  of  a 
designated  kind,  or  other  brick  equally  as 
good,  to  be  approved  by  the  board  of  local 
improvements.  Oak  Park  v.  Gait,  231  111. 
365,  83  N.  E.  209. 

Nor  does  a  requirement  that  a  certain 
kind  of  cement,  or  better,  be  used.  Muff  v. 
Cameron,  134  Mo.  App.  607,  114  S.  W.  1126, 

A.  G.  S. 
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formity  has  been  aecompIiBhed  in  the  mix- 
ture and  construction,  and  reports  thereof 
will  be  made  to  the  proper  city  authorities; 
said  samples  to  be  sent,  prepaid,  to  the 
laboratory  of  Warren  Brothers  Company, 
Potter  street,  East  Cambridge,  Massachu- 
setts, by  the  city  or  contractor.  The  price 
at  which  this  service  is  offered  to  any  and 
all  contractors  who  make  a  bid  on  the 
gravel  bitulithic  pavement,  in  the  city 
of  Pendleton,  state  of  Oregon,  is  ninety 
cents  ($.90  per  square  yard  of  finished 
pavement,  at  which  price  it  is  also  agreed 
to  furnish  the  mixture  for  making  all  re- 
pairs, if  any,  which  may  be  necessary  for 
the  wearing  surface  during  the  life  of  said 
patents  f.  o.  b.  Pendleton  in  barrels  for  re- 
heating. The  acceptance  of  bids  by  your 
city  and  the  letting  of  a  contract  for  the 
same  is  all  that  shall  be  necessary  to  bind 
Warren  Brothers  Company  to  this  agree- 
ment. 

Respectfully  submitted, 
Warren   Brothers   Company, 

Walter  B.  Warren, 
Vice  President. 
The  above  agreement  made  on  the  under- 
standing that  it  applies  only  to  contracts, 
work  on  which  can  be  performed  contin- 
uously, aggregating  not  less  than  10,000 
square  yards. 

It  also  appeared  that  it  was  the  custom 
of  the  company  to  allow  contractors  to 
put  in  their  own  plants,  or  for  the  com- 
pany to  furnish  such  plants  to  contractors, 
who  were  allowed  to  manufacture  the  com- 
pound for  themselves,  paying  a  royalty  of 
26  cents  per  square  yard  to  the  Warren 
Brothers  Company.  In  order  to  prevent  du- 
plication of  such  plants  in  small  cities, 
such  contractors  were  obligated  to  furnish 
other  contractors  in  the  same  town  not 
having  such  machinery  the  compound  at 
the  rate  prescribed  in  the  license  agree- 
ment. The  charter  of  the  city  of  Pendleton 
contains  the  following  provisions:  "The 
council,  whenever  it  may  deem  it  expedient, 
is  hereby  authorized  and  empowered  to  or- 
der the  whole  or  any  part  of  the  streets 
of  the  city  to  be  improved,  to  determine 
the  character,  kind,  and  extent  of  such  im- 
provement, to  levy  and  collect  an  assess- 
ment upon  all  lots  and  parcels  of  land 
specially  benefited  by  such  improvement, 
to  defray  the  whole  or  any  portion  of  the 
cost  and  expense  thereof,  and  to  determine 
what  lands  are  specially  benefited  by  such 
improvement,  and  the  amount  to  which 
each  parcel  or  tract  of  land  is  benefited. 
.  .  .  Within  ten  days  from  the  date  of 
the  first  publication  of  the  notice  required 
to  be  published  in  the  preceding  section, 
the  owners  of  80  per  cent  or  more  in  area 
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of  the  property  within  such 
district  may  make  and  file  with  the  city 
recorder  a  written  objection  or  remim- 
strance  against  such  proposed  improve- 
ment, and  such  objections  or  remonatranee 
shall  be  a  bar  to  any  further  proceedings 
in  the  matter  of  such  improvement  for  a 
period  of  six  months,  unless  the  owners 
of  one  half  or  more  of  the  property  af- 
fected as  aforesaid  shall  subsequently  peti- 
tion therefor.  .  .  .  When  the  improve- 
ment of  any  street  is  ordered,  the  reeordei, 
upon  instruction  from  the  common  coun- 
cil, shall  immediately  invite  proposals  for 
making  the  same,  in  accordance  with  ordi- 
nance provided,  which  proposals  shall  be 
opened  in  the  presence  of  a  majority  of 
the  common  council,  and  the  contract 
awarded  to  the  lowest  responsible  bidder 
for  either  the  whole  of  said  improvement 
or  such  part  thereof  as  will  not  materially 
conflict  with  the  completion  of  the  re- 
mainder thereof.  .  .  ."  The  Jackson 
street  improvement  required  7,848.80  square 
yards  of  paving  material.  The  plaintiff 
and  others  remonstrated  against  the  pro- 
posed improvement,  but  did  not  apecifr 
the  selection  of  a  patented  article  as  one 
of  the  reasons  for  their  remonstrance. 
Other  facts  appear  in  the  opinion.  There 
was  a  decree  for  defendant,  and  plaintiff 
appeals. 

Messrs.  J.  P.  Winter  and  Johnson  St 
Skrable,  for  appellant: 

The  contract  is  absolutely  void. 

Terwilliger  Land  Co.  v.  Portland,  62  Or. 
101,  123  Pac.  57;  National  Surety  Co.  v. 
Kansas  City  Hydraulic  Press  Brick  Co.  73 
Kan.  196,  84  Pac.  1034;  Smith  v.  Syra- 
cuse Improv.  Co.  161  N.  Y.  484,  65  N.  E. 
1077;  Fishburn  v.  Chicago,  171  111.  338,  39 
L.R.A.  482,  63  Am.  St.  Rep.  236,  49  X.  £. 
532;  Rossville  v.  Smith,  256  111.  302,  100 
N.  £.  292;  Siegel  y.  Chicago,  223  IlL  428, 
79  N.  £.  280,  7  Ann.  Cas.  104;  State,  Kean, 
Prosecutor,  v.  Elizabeth,  35  N.  J.  L.  354; 
Nicolson  Pav.  Co.  v.  Painter,  35  Cal.  706. 

The  invitation  for  bids  called  for  pat- 
ented and  unpatented  articles,  but  miked 
for  a  total  bid.  There  could  be  no  sep- 
arate bidding  on  the  unpatented  work.  A 
contract  let  pursuant  to  such  a  bid  is  void. 

Re  Eager,  46  N.  Y.  105. 

The  charter  is  the  sole  source  of  the 
council's  power.  It  had  no  power  to  make 
the  contract  in  question. 

Smith  V.  Portland,  25  Or.  303,  35  Pac 
665;  Terwilliger  Land  Co.  v.  Portland,  62 
Or.  101,  123  Pac.  57;  Jones  v.  Salem,  63 
Or.  126,  123  Pac.  1096. 

A  property  owner's  failure  to  object  dur- 
ing the  progress  of  the  improvement  will 
not  estop  him  from  questioning  an 
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ment  based  on  a  contract  which  the  coun- 
cil never  had  the  power  to  make.  Such  a 
contract  is  void;  it  never  was;  it  is  sub- 
ject to  direct  and  collateral  attack. 

Smith  V.  Portland,  25  Or.  303,  35  Pac. 
665;  Terwilliger  Land  Co.  v.  Portland,  62 
Or.  101,  123  Pac.  59;  JonU  v.  Salem,  63 
Or.  126,  123  Pac.  1098;  4  Dill.  Mun.  Corp. 
last  ed.  §  1455;  Strout  v.  Portland,  26  Or. 
300,  38  Pac.  126;  Northport  v.  Northport 
Townsite  Co.  27  Wash.  543,  68  Pac.  204; 
Goggeshall  ▼.  Des  Moines,  78  Iowa,  235,  41 
N.  W.  617,  42  N.  W.  650. 

Messrs.  R.  W.  Montague,  James  A. 
Fee,  and  Charles  H.  Carter,  for  respond- 
ent: 

Contracts  for  a  patented  pavement  are 
valid. 

Hobart  v.  Detroit,  17  Mich.  246,  07  Am. 
Dec.  186;  Atty.  Gen.  ex  rel.  Cook  y. 
Detroit,  26  Mich.  263;  Holmes  v.  Detroit, 
120  Mich.  226,  45  L.R.A.  121,  77  Am.  St. 
Rep.  587,  79  N.  W.  200;  Re  Astor,  50  N. 
Y.  363;  Re  Dugro,  50  N.  Y.  513;  Knowles 
v.  New  York,  176  N.  Y.  430,  68  N.  E.  860; 
People  V.  Van  Nort,  65  Barb.  331;  Baird 
V.  New  York,  96  N.  Y.  567 ;  Gleason  v.  Dal- 
ton,  28  App.  Div.  555,  51  N.  Y.  Supp.  337; 
Newark  v.  Bonnell,  57  N.  J.  L.  424,  51  Am. 
St.  Rep.  609,  31  Atl.  408;  Ryan  ▼.  Pater- 
son,  66  N.  J.  L.  533,  49  Atl.  587;  Bye  v. 
Atlantic  City,  73  N.  J.  L.  402,  64  Atl. 
1056;  Milner  v.  Trenton,  80  N.  J.  L.  253, 
75  Atl.  939;  Silsby  Mfg.  Co.  v.  Allentown, 
153  Pa.  319,  26  Atl.  646;  Schuck  v.  Read- 
ing, 186  Pa.  248,  40  Atl.  310;  Hastings  v. 
Columbus,  42  Ohio  St.  585;  Trapp  v.  New- 
port, 115  Ky."840,  74  S.  W.  1109;  Camp- 
bell T.  Southern  Bitulithic  Co.  32  Ky.  L. 
Rep.  799,  106  S.  W.  1189;  Beazley  v.  Ken- 
nedy, —  Tenn.  — ,  52  S.  W.  791;  Rhodes  v. 
Board  of  Public  Works,  10  Colo.  App.  99, 
49  Pac.  430;  Yarnold  v.  Lawrence,  15  Kan. 
126 ;  State  v.  Shawnee  County,  57  Kan.  267, 

45  Pac  616;  Carey  Salt  Co.  ▼.  Hutchinson, 
72  Kan.  99,  82  Pac.  721 ;  Bunker  v.  Hutch- 
inson, 74  Kan.  651,  87  Pac.  884;  Field  v. 
Barber  Asphalt  Pav.  Co.  117  Fed.  025; 
Worthington  v.  Boston,  41  Fed.  23;  Bar- 
ber Asphalt  Paving  Co.  v.  Hunt,  100  Mo. 
22,  8  L.R.A.  110,  18  Am.  St.  Rep.  530,  13 
S.  W.  98;  Warren  v.  Barber  Asphalt  Pav- 
ing Co.  115  Mo.  572,  22  S.  W.  490;  Verdin 
V.  St.  Louis,  131  Mo.  26,  33  S.  W.  480,  36 
S.  W.  52;  Swift  v.  St.  Louis,  180  Mo.  80, 
79  S.  W.  172;  Kilvington  ▼.  Superior,  83 
Wis.  222,  18  L.R.A.  45,  53  N.  W.  487; 
Saunders  v.  Iowa  City,  134  Iowa,  132,  9 
L.R.A.(N.S.)  392,  111  .  N.  W.  529; 
Seibert  t.  Indianapolis,  Super.  Ct.  Mass.; 
Tousey  v.  Indianapolis,  175  Ind.  295,  94  N. 
E.  225;  Baltimore  v.  Rayrao,  68  Md.  569. 
13  Atl.  383;  Baltimore  v.  Flack,  104  Md. 
107,  64  Atl.  702;   N.  P.  Perine  Contract- 
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ing  &  Paving  Co.  v.  Quackenbush,  104  Cal. 
684,  38  Pac.  533;  Dillingham  v.  Spartan- 
burg, 75  S.  C.  549,  8  L.R.A.(N.S.)  412,  117 
Am.  St.  Rep.  917,  56  S.  E.  381,  9  Ann.  Cas. 
829;  Lacoste  v.  New  Orleans,  119  La.  469, 
44  So.  267 ;  Warren  Bros.  v.  New  York,  190 
N.  Y.  297,  83  N.  E.  59;  Ford  v.  Great  Falls, 
46  Mont.  292,  127  Pac.  1004;  Reed  v.  Rock- 
liff-Gibson  Constr.  Co.  25  Okla.  633,  107 
Pac.  168. 

The  peculiar  terms  of  the  Pendleton  char- 
ter made  it  obligatory  upon  the  council  to 
specify  the  precise  kind  of  pavement 
wanted.  No  general  requirement  would  give 
them  jurisdiction. 

Schwiesau  v.  Mahon,  128  Cal.  114,  60 
Pac.  683;  Bluffton  v.  Miller,  33  Ind.  App. 
521,  70  N.  E.  989;  Rich  Hill  v.  Donnan,  82 
Mo.  App.  380;  Jacksonville  R.  Co.  v.  Jack- 
sonville, 114  111.  502,  2  N.  E.  478;  Mansfield 
v.  People,  164  111.  611,  45  N.  E.  976;  Hyde 
Park  V.  Spencer,  118  111.  446,  8  N.  E.  846; 
San  Jose  Improv.  Co.  v.  Auzerais,  106  Cal. 
498,  39  Pac.  859;  Bolton  v.  Gilleran,  105 
Cal.  244,  45  Am.  St.  Rep.  33,  38  Pac.  881; 
Otis  V.  Chicago,  161  111.  199,  43  N.  E.  715; 
Stanbury  v.  White,  121  Cal.  433,  53  Pac. 
940;  Smith  v.  Duncan,  77  Ind.  92;  Thomp- 
son V.  Schermerborn,  6  N.  Y.  92,  55  Am. 
Dec.  385;  St.  Joseph  v.  Wilshire,  47  Mo. 
App.  125;  Coggeshall  v.  Des  Moines,  78 
Iowa,  235,  41  N.  W.  617,  42  N.  W.  650; 
Sanitary  Dist.  v.  Lee,  79  111.  App.  159; 
Davidson  v.  Chicago,  178  111.  682,  53  N.  E. 
367;  Inge  v.  Board  of  Public  Works,  135 
Ala.  187,  93  Am.  St.  Rep.  20,  33  So.  678; 
Wells  V.  Burnham,  20  Wis.  113;  Mazet  v. 
Pittsburgh,  137  Pa.  548,  20  Atl.  693;  People 
ex  rel.  Ream  Pav.  Co.  v.  Board  of  Improve- 
ment, 43  N.  Y.  227;  Fones  Bros.  Hardware 
Co.  V.  Erb,  54  Ark.  645,  13  L.R.A.  353,  17  S. 
W.  7. 

The  city,  when-  it  complied  with  the 
charter  requirements,  obtained  jurisdiction, 
and  all  subsequent  errors  are  immaterial. 

Houck  V.  Roseburg,  56  Or.  238,  108  Pac. 
186. 

The  use  of  patent  pavement  does  not  pre- 
vent the  competitive  conditions  as  to  bids 
for  the  work  required  by  statute  or  ordi- 
nance. 

1  Abbott,  Mun.  Corp.  §  266,  p.  596;  2 
Dill.  Mun.  Corp.  5th  ed.  p.  1202,  also  § 
803,  p.  1204;  N.  P.  Perine  Contracting  & 
Paving  Co.  v.  Quackenbush,  104  Cal.  684, 
38  Pac.  533. 

The  property  owner  is  estopped  by  his 
participation^  by  permitting  the  work  to 
be  completed  without  attempting  to  stop 
it,  and  particularly  by  the  raising  of  other 
objections. 

2  Page  &  Jones,  §§  1015,  1029;  Tum- 
water  v.  Pix,"  18  Wash.  153,  51  Pac.  353; 
Porter  V.  Chicago,  176  111.  605.  52  N.  E. 
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318;  Boswell  v.  Marion,  40  Ind.  App.  289, 
79  N.  E.  1056;  Wood  v.  Hall,  138  Iowa, 
308,  110  N.  W.  270;  Stewart  ▼.  Detroit, 
137  Mich.  381,  100  N.  W.  613;  Pepper  ▼. 
Philadelphia,  114  Pa.  96,  6  Atl.  809;  Bar- 
low V.  Tacoma,  12  Wash.  32,  40  Pac.  382; 
Wingate  v.  Tacoma,  13  Wash.  603,  43  Pac. 
874;  Tacoma  Land  Go.  v.  Tacoma,  15  Wash. 
133,  45  Pac.  733;  Rucker  Bros.  v.  Everett, 
66  Wash.  366,  38  L.RA.(N.S.)  682,  119 
Pac.  807;  Chandler  v.  Puyallup,  70  Wash. 
632,  127  Pac.  293. 

BfcBrlde,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

The  principal  contention  here  urged  is 
that  the  selection  of  a  patented  paving  com- 
pound manufactured  by  a  single  company 
and  exclusively  controlled  by  it,  rendered 
it  impossible  for  any  but  a  single  corpora- 
tion to  bid,  and  that  it  is  therefore  inimical 
to  that  provision  of  the  city  charter  of 
Pendleton  which  requires  all  paving  con- 
tracts to  be  let  to  the  lowest  responsible 
bidder.  The  industry  of  the  respective 
counsel  has  apparently  covered  the  entire 
field  of  judicial  utterance  upon  this  ques- 
tion, and  has  brought  to  our  notice  a  mass 
of  hopelessly  contradictory  decisions,  all 
plausible  and  some  profound,  indicating  by 
their  contrariety  the  difficulty  and  nicety 
of  the  question  involved.  On  the  other 
hand,  it  is  argued  with  much  show  of  reason 
that  the  selection  of  a  patented  article 
controlled  by  its  owners  renders  it  impos- 
sible for  any  but  such  owners  or  favored 
licensees  to  bid,  and  that  a  call  for  bids 
under  such  circumstances  is  a  mere  farce, 
which  tends  to  promote  monopoly,  stifle 
free  competition,  and  impose  unnecessary 
burdens  upon  the  rate  payer.  The  argu- 
ment for  plaintiff  is  forcibly  put  in  the 
language  of  Sanderson,  J.,  in  the  case  of 
Nicolson  Pav.  Co.  v.  Painter,  36  Cal.  699: 
"To  advertise  for  sealed  proposals,  where 
there  can  be  but  one  bidder,  to  open  them 
in  open  session,  to  examine  and  publicly 
declare  them,  and  thereupon  award  the 
work  to  the  lowest  responsible  bidder,  where 
there  is  and  can  be  but  one,  to  notify  the 
owners  of  the  frontage,  if  they  so  elect,  to 
come  forward  and  perform  work  which,  by 
the  paramount  law  of  the  land,  they  are 
prohibited  from  performing  under  heavy 
responsibilities,  would  be  to  play  as  broad 
a  farce  as  was  ever  enacted  behind  the 
footlights."  Although,  as  hereinafter  shcfwn, 
the  case  there  being  considered  contained 
many  elements  of  hardship  not  incident 
to  the  case  at  bar,  it  shows  the  attitude 
of  many  of  the  courts  in  tliose  cases  where 
an  exclusive  monopoly  of  a  patented  ar- 
ticle exists.  On  the  contrary,  it  is  argued 
that  the  law  imposes  upon  the  city  council 
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I  the  duty  to  select  in  advance  the  kind  of 
improvement  required;   that   it   is  its  duty 
I  to  select  the  best ;  and  that,  if  the  best  and 
most   appropriate   article   for   its   purposes 
happens  to  be  a  patented  article  which  can 
be  supplied  from  only  one  source,  the  au- 
thorities   8houl<l    not    be    precluded    from 
selecting  nor  the   public   from    having  the 
best  and  most  appropriate  article,  and  the 
one  which  it  desires,  by  reason  of  the  fact 
that  only  one  person  can  supply  it.     This 
view   of  the   case  is   forcibly   and    clearly 
set  forth  in  the  language  of  Mr.  Chief  Jus- 
tice McSherry  in  Baltimore  v.  Flack,  104 
Md.  107,  64  Atl.  702,   in  a  case   involving 
the  same  patent  which  is  the  bone  of  con- 
tention  in   the   case   at   bar.     We  ^luote: 
"Cities   in   the   construction    of  public   im- 
provements  ought   to   have,   as    have   indi- 
viduals,  in  the  construction   of   their   own 
private  edifices,  the  right  to  select  for  use 
the    article    or    substance    best    fitted    and 
adapted   to   the   purpose;    and    to    deprive 
the  public  of  the  right  to  select  and   use 
such  superior  articles  is  opposed  to  public 
policy,    and   positively    disadvantageous   to 
the  community.     'The  force  of  this  argu- 
ment must,   of   course,   be   admitted,'    said 
the  court  In  Fishburn  v.  Chicago,  171  ID. 
338,  39  L.R  Jl.  482,  63  Am.  St.  Rep.  236,  49 
N.  £.  632,  and  the  answer  to  it,  which  is 
more  specious  than  sound  as  given  by  that 
court,   is   as   follows:     'It   is   readilv   seen 
it  is  not  necessary  to  foster  and  create  a 
monopoly,  and  prevent  competition    in  the 
letting   of    public    contracts,    by    providing 
in  ordinances  that  a  certain  substance,  or 
article,  and  no  other,  shall  be  used.     If  it 
be  the  judgment  of   the  city  council  that 
the  most  suitable  and  best  material  to  be 
used   in  any  conjtemplated  improvement  is 
the    product   of    some    particular    mine   or 
quarry,    or    some    substance   or    compound 
which  is  in  the  control  of  some  particular 
firm   or  corporation,  the  ordinance   might 
be  BO  framed  as  to  make  such  production^ 
substance,    or    compound   the    standard    of 
quality    and   fitness,   and   to   require    that 
material  equal  in  all  respects  to  it  should 
be  employed.'     In  other  words,  if  the  city 
requires  a  particular  thing  and  that  thing 
is    covered   by   a   patent,   or    can    only   be 
supplied  by  one  dealer,  the  city  must  get, 
not  the  exact  thing  it  needs,  but  something 
else    as    closely    resembling    it    as    can    be 
procured.     Thus,  if  the  city  is  in  want  of 
certain    repairs    for    its    fire    engines,    and 
those  repairs  are  made  only  by  one  manu- 
facturer,   or    are    protected    by    a    patent, 
they  cannot  be  purchased  lest  a  monopoly 
would  be  fostered;   but  something,  not  the 
thing  needed,  though  resembling  the  thing 
needed,  would  have  to  be  substituted." 
The  two  opinions  quoted  from  fairly  set 
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forth  the  views  of  the  courts  in  relation  to 
the   selection    of   patented    articles     where 
there    is    no    opportunity    for    competitive 
bids;  but  in  the  case  at  bar  it  appears  from 
the   testimony   that   is   not   excluded   that 
the   patentee,   the   Warren   Brothers    Com- 
pany, is  not  engaged  in  street  work  as  a 
business.     Its   revenues   are   derived    from 
sales  of  the  manufactured  product,  from  the 
sale    and    installation    of    machinery    for 
such  manufacture,  and  from  royalties  de- 
rived from  the  manufacture  of  the  product 
by  others.     It  does   not  appear  from  the 
testimony  that  there  was  anything  to  pre- 
vent any  contractor  who  desired  to  do  so 
from   having  a   plant   installed   and   from 
manufacturing  the  compound  upon  exactly 
the  same  terms  that  the  Warren  Construc- 
tion Company  required.    Perhaps  it  would 
have  been  improfitable  to  have  done  so,  but 
by   the   same   token    it    is    frequently    im- 
practical for  a  contractor  to  bid  upon  a 
small  contract  in  a  town  remote  from  his 
place  of  business.     When  bids  are  adver- 
tised for  in  any  case,  the  contractor  who 
bids  the  lowest  usually   is   enabled  to  do 
bo'  because  he  has  facilities  not  possessed 
by   less   fortunate  bidders.     The  man   sit- 
uated  nearest   the    place   to   be    improved, 
having  the  best  equipment,  having  the  best 
material,  and  having  capital  to  purchase 
what  the   public  demands,   always  has   an 
advantage  which  enables  him  in  a  sense  to 
monopolize  contracts  of  this  character. 

The  law  required  the  city  council  to  des- 
ignate in  advance  and  in  the  first  instance 
the  "character  and  kind"  of  improvement 
to  be  made,  and  it  was  its  duty  to  choose 
that  which,  under  all  the  circumstances,  it 
thought  the  most  suitable.  There  is  noth- 
ing to  indicate  that  it  acted  fraudulently, 
or  that  it  did  not  choose  the  best;  and, 
hi  the  absence  of  any  great  number  of 
litigants  protesting  here,  we  have  the  right 
to  assiune  that  a  great  majority  of  the 
ratepayers  got  what  they  wanted  and  are 
satisfied.  It  is  not  shown  that  anybody 
else  sought  to  take  advantage  of  the  situa- 
tion by  proposing  to  the  Warren  Brothers 
Company  to  install  a  plant  in  Pendleton  for 
the  manufacture  of  gravel  bitulithic  pave- 
ment, nor  that  anybody  ever  applied  to  it 
to  furnish  the  material  to  perform  the  con- 
tract in  case  they  should  see  fit  to  bid 
upon  it.  This  is  not  a  case  where  the 
patentee  of  an  article  is  himself  a  con- 
tractor for  its  use  in  a  particular  instance. 
The  evidence  discloses  no  more  than  that 
the  pavement  selected  is  covered  by  a  pat- 
ent the  benefits  of  which  are  available  to 
every  contractor  upon  the  same  terms.  If 
the  use  of  patented  articles,  compounds, 
and  machinery  is  to  be  excluded  from  all 
contracts  let  to  the  lowest  bidder,  then 
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municipalities  are  relegated  to  the  out- 
worn agencies  and  materials  of  a  past 
generation,  and  are  unable  to  avail  them- 
selves of  the  discoveries  and  improvements 
of  the  present.  The  leading  case  cited  by 
plaintiff  is  Fishburn  v.  Chicago,  supra.  It 
is  not  in  point  in  the  present  controversy, 
and  the  distinction  is  clearly  made  in  the 
opinion  between  those  cases  where  the  ar- 
ticle or  conipound  selected  is  one  composed 
of  materials  which  may  be  furnished  by  a 
number  of  persons,  and  is  unpatented,  and 
a  compound  protected  by  patent.  In  that 
case  the  ordinance  provided  that  the  "ce- 
menting material  shall  be  paving  cement 
prepared  from  refined  Trinidad  asphaltum 
obtained  from  Pitch  lake,  in  the  island  of 
Trinidad."  The  plaintiffs  offered  proof 
tending  to  show  that  there  were  five  pav- 
ing companies  in  Chicago  using  Trinidad 
asphaltum  equal  for  street-paving  purposes 
to  that  obtained  from  Pitch  lake,  so  that 
the  real  question  was  not  whether  the  coun- 
cil could  select  the  best  material,  but 
whether  it  could  arbitrarily  designate  the 
product  of  a  particular  locality  when  prod- 
ucts equal  in  quality  and  identical  in  com- 
position could  be  obtained  from  other  lo- 
calities. Such  a  limitation  was  evidently 
fraudulent  upon  the  face  of  it,  and  no 
court  could  have  upheld  it;  but,  while  the 
court  by  way  of  dictum  discusses  the  cases 
holding  that  cities  may  avail  themselves 
of  tlie  benefit  of  scientific  progress  by  solic- 
iting bids  for  patented  compounds,  and  ex- 
presses the  opinion  that  such  practice  is 
not  sanctioned  by  the  best  authority,  it 
recognizes  the  fact  that  it  is  discussing  a 
matter  not  in  issue  in  the  case  before  it. 
The  court  says^  "In  Mr.  Dillon's  view 
these  cases  are  rather  overcome  by  the  cur- 
rent of  authority;  butr,  if  they  should  be 
accepted  as  stating  the  correct  rule,  they 
have  little  application  to  the  case  in  hand, 
for  the  reason  the  monopoly  created  under 
the  ordinance  under  consideration  is  not  in 
favor  of  a  patented  article."  The  liability 
of  a  judge  to  be  absurd  when  he  attempts 
to  decide  matters  not  before  him  is  strik- 
ingly illustrated  in  this  case  referred  to. 
After  admitting  the  disadvantages  of  pro- 
hibiting a  city  from  designating  a  patented 
pavement  in  its  advertisement  for  bids, 
even  if  it  is  the  most  suicable,  the  court 
suggests,  as  a  remedy,  that  "thi  ordinance 
might  be  so  framed  as  to  make  such  pro- 
duction, substance,  or  compound  the  stand- 
ard of  quality  and  fitness,  and  to  require 
that  material  equal  in  all  respects  to  it 
should  be  employed." 

How,   if  the  patented  article  is  the  best 

and  most  suitable,  another  article  can  be 

"equal  in  all  respects  to  it,"  is  not  clear; 

'  but  the  hibernicism  of  the  remark  is  evi* 
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dent.  It  U  needless  to  marshal  and  dis- 
cuss authorities  on  this  question  where  they 
disagree  so  widely.  In  a  general  way  it 
may  be  said  that  the  following  cases  tend 
in  many  respects  to  support  defendant's 
contention:  Fishburn  v.  Chicago,  supra; 
Siegel  v.  Chicago,  223  111.  428,  79  N.  £. 
280,  7  Ann.  Cas.  104;  Nicolson  Pav.  Co. 
V.  Painter,  35  Cal.  690;  Dean  v.  Charlton, 
23  Wis.  590,  99  Am.  Dec.  205.  These  are 
by  no  means  all  of  the  cases,  but  they  are 
representative  of  all.  Cases  tending  to 
support  plaintiff's  contention  and  the  views 
of  this  court  as  herein  expressed  are  Balti- 
more V.  Flack,  104  Md.  107,  64  Ail.  702; 
Hobart  v.  Detroit,  17  Mich.  246,  97  Am. 
Dec.  185;  Re  Dugro,  50  N.  Y.  513;  Baird 
v.  New  York,  96  N.  Y.  567;  Newark  v. 
Bonnell,  57  N.  J.  L.  424,  51  Am.  St.  Rep. 
609,  31  Atl.  408;  Yarnold  v.  Lawrence,  15 
Kan.  126.  It  is  assumed  that  this  court 
has  committed  itself  to  the  doctrine  con- 
tended for  by  plaintiff  by  its  decision  in 
Terwilliger  Land  Co.  v.  Portland,  62  Or. 
101,  123  Pac.  57;  but  such  is  not  the  case. 
In  that  case  bids  were  advertised  for  im- 
proving a  street  with  ^'Hassam  pavement," 
an  unpatented  compound.  The  Hassam 
Paving  Company  had  copyrighted  the  trade- 
name, but  anybody  could  use  the  same  in- 
gredients in  the  same  proportions  and  pro- 
duce exactly  the  same  pavement  without 
any  infringement  on  the  copyright  of  the 
Hassam  Company;  but,  as  the  bids  called 
for  Hassam  pavement,  nobody  could  submit 
a  bid  for  such  pavement  eo  nomine  without 
infringing  upon  the  copyright.  If  in  that 
case  the  call  for  bids  had  specified  the  char- 
acter of  the  compound  desired  by  requiring 
it  to  contain  sand,  grav9l,  and  cement  in 
the  same  proportions  as  contained  in  the 
Hassam  compound^  anyone  could  have  bid. 
It  was  a  plain  case  of  preferring  one  con- 
tractor as  against  others  possibly  having 
equal  facilities  for  furnishing  the  identical 
material.  We  note  the  following  distinc- 
tions between  that  case  and  this:  (1) 
The  Hassam  Paving  Company  was  actually 
engaged  as  a  street  contractor  iii  laying 
pavement  composed  of  its  copyrighted  com- 
pound. The  Warren  Brothers  Company  is 
not  so  engaged.  (2)  The  Hassam  Paving 
Company  refused  to  allow  other  contractors 
to  bid  under  their  tradename.  The  Warren 
Brothers  encourage  contractors  to  bid  on 
contracts  to  be  filled  by  the  use  of  their 
compound,  charging  a  royalty  for  its  use. 
(3)  The  identical  material  used  in  the 
Hassam  compound  as  called  for  in  the  bids 
could  have  bccu  furnished  under  another 
name  or  by  a  description  of  the  material. 
It  does  not  appear  that  such  is  the  case 
in  the  present  instance.  In  the  absence 
of  proof  to  tlie  contrary,  we  are  bound  to 
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assume  that  the  council  of  Pendleton  acted 
in  good  faith  and  with  good  judgment,  and 
that  "gravel  bitulithic"  was  the  beat  pave- 
ment for  use  on  Jackson  street. 

It  is  not  shown  in  this  case  that  any  other 
pavement    is    equal    to    gravel    bitulithie, 
that  the  cost  of  the  pavement  was  exeeasive 
nor  that  anybody  was  prevented  from  bid- 
ding by  reason  of  the  fact  that  the  eom- 
pound  was  covered  by  patents.     From  all 
that  appears  the  plaintiff  has  a  good  pave- 
ment, put  down  at  a  reasonable  price,  and 
has  suffered  no  actual  injury  fay  reaoon  of 
the  selection  of  the  pavement  in  question. 
He  stands  simply  on  the  bare  technkil  ob- 
jection  that   the   selection    of   a   patented 
compound,  as  a  matter  of  law,  haa  a  ten- 
dency to  create  a  monopoly,  and  that  there- 
fore he  cannot  be  compelled  to  pay  for  the 
improvement.     It  is  very  evident  that  the 
objection   now   raised   is   an   afterthonght, 
which  either  did  not  occur  to  him  before 
the  work  was  completed,  or  was  suppressed. 
It  is  also  evident  that  the  plaintifiTs  real 
objection  is  not  that  the  councO   of   Pen* 
dleton  has  done  something  to  foster  a  mo- 
nopoly, but  that  it  has  improved  the  street 
at  all.    In  its  final  analysis  plaintiff's  con- 
tention amounts  to  this:     "The  city  coun- 
cil may  determine  the  kind  of  improvement 
to  be  made,  but  must  carefully  exclude  any 
patented  improvement;  or  it  must,  at  least, 
make  its  selection  in  the  alternative."     If 
it  were  shown  that  there  were  other  pave- 
ments of  a  similar  character  and  equallr 
as  good,  the  suggestion  might  have  some 
force;    but  that   fact  does  not   appear  in 
the  testimony  in  this  case.     It  is  dilBenlt 
to   see   how  such   a   course   could   prevent 
favoritism  from  being  shown  in  the  selec- 
tion  of   material    or   in   the   awarding  of 
contracts.     A  dishonest  council  could  just 
as  easily  select  the  material   specified  by 
a   bidder   whom   it   wished   to   favor    after 
the  bids  were  in  as  it  could  before  they 
were  called  for.     Suppose  the  council  had 
called  for  bids  for  half  a  dozen   different 
kinds  of  pavement,  retaining  the  right  to 
select  that  one  whidh,  in  its  judgm^it,  was 
the  best.     It  is  plain  that,  if  it  were  so 
disposed,    it    could    have    selected    gravel 
bitulithic,    and    the    plaintiff    would    have 
been  without  remedy.     In  this  contention 
we  are  conceding,  for  the  purposes  of  the 
argument,   without  so   deciding,  that   such 
alternative  notice  would  comply  with  the 
terms   of   the  charter,  which  reqnired   the 
council    to    determine    in    advance   of   the 
notice  for  bids  the  kind  and  character  of 
the  improvement.     There  has  been  no  de- 
vice yet  invented  that  is  sufficient  to  make 
a  dishonest  official  act  honestly;   the  rem- 
edy  is  at  the  polls.     In   these  days  when 
the  light  of  publicity  is  thrown  upon  every 
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act  of  a  councilman,  when  the  jail  doors 
yawn  before  the  grafting  ofScial,  and  the 
recall  hovers  over  him,  there  is  not  that 
temptation  for  him  to  ply  his  vocation 
that  there  has  been  heretofore.  In  this 
particular  case  there  is  no  charge  made  of 
intentional  fraud  on  the  part  of  the  coun- 
cil. They  complied  with  the  letter  of  the 
law,  and,  as  we  believe,  with  the  spirit  of 
it.  Whether  they  exercised  the  very  best 
judgment  is  not  for  us  to  say. 

Another  objection  is  that  the  notice  of 
intention  to  improve  does  not  describe  defi- 
nitely the  portion  of  the  street  to  be  im- 
proved. The  description  in  the  ordinance 
and  notice  is  as  follows:  ^'Commencing 
on  the  south  line  of  Jackson  street  and  the 
southerly  projected  west  line  of  Main 
street,  thence  north  to  the  northeast  corner 
of  lot  6,  block  7,  Switzler's  addition  to  the 
city  of  Pendleton,  Oregon,  thence  west  to 
the  northwest  corner  of  said  lot  6,  thence 
north  to  the  northeast  comer  of  lot  9, 
in  said  block  7,  thence  westerly  parallel 
with  the  north  line  of  Jackson  street  to 
the  northwest  comer  of  lot  4,  block  6,  Liv- 
ermore's  addition,  thence  south  to  the 
northeast  corner  of  lot  7,  in  said  block  6, 
thence  west  to  the  northwest  comer  of  said 
lot  7,  thence  south  to  the  southwest  corner 
of  lot  12,  block  10,  in  Raley's  addition,  Pen- 
dleton, Oregon;  thence  east  to  the  south- 
east comer  of  said  lot  12,  thence  south  to 
the  southwest  corner  of  lot  3  in  said  block 
16,  thence  easterly  parallel  to  the  north  line 
of  Jackson  street  to  a  point  on  the  west 
line  of  the  property  deeded  to  the  city  of 
Pendleton  for  cemetery  purposes,  which 
point  is  south  of  a  point  on  the  section  line, 
19.50  chains  east  of  the  I  section  comer 
between  sections  3  and  10,  township  2  north 
range  32  E.  W.  M.  (variation  23  degrees 
E.),  thence  south  to  a  point  9.60  chains 
south  of  the  said  section  line,  thence  east 
2.50  chains,  thence  north  to  the  south  line 
of  lot  3,  block  1,  in  said  Raley's  addition, 
thence  east  to  a  point  230  feet  due  south 
of  the  southwest  corner  of  lot  7,  block  6, 
in  said  Switzler's  addition;  thence  east  100 
feet  parallel  with  said  section  line,  thence 
south  64  feet,  more  or  less,  to  the  north 
line  of  land  formerly  owned  by  the  Pendle- 
ton Manufacturing  Company,  thence  north- 
east Along  the  north  boundary  of  said  land 
formerly  owned  by  the  said  Pendleton  Man- 
ufacturing Company,  to  the  said  section 
line,  thence  along  said  section  line  west  to 
place  of  beginning."  There  is  a  discrep- 
ancy in  the  description,  arising  from  the 
fact  that  blqpk  C,  Livermore's  addition,  is 
wrongly  designated  as  "block  6."  All  the 
monuments  called  for  in  block  6  as  they 
appear  in  the  ordinance  and  notice  exist 
in  block  6,  and  the  courses  called  for  also 
46  L.R.A.(N.S.) 


correspond;  but,  as  no  distances  are  given, 
we  cannot  reverse  the  description  begin- 
ning at  the  last  call  and  retrace  it  so  as 
to  make  the  calls  certain,  especially  since 
there  is  a  block  6  in  Livermore's  addition. 
The  description  is  uncertain,  and  cannot  be 
ascertained  from  the  notice  itself.  The  no- 
tice does  not  refer  to  any  map  or  plat  of 
the  assessment  district  on  file,  and  the  one 
actually  on  file  is  not  complete  in  some 
particulars.  The  notice  of  intention  to  im- 
prove is  jurisdictional,  and  the  city  gained 
no  right  to  make  the  assessment  against 
plaintiff's  property.  The  whole  proceeding 
was  void.  As  held  by  this  court  in  several 
cases,  plaintiff  is  not  estopped  from  enjoin- 
ing the  collection  of  the  assessment  by  rea- 
son of  having  waited  until  the  completion 
of  the  improvement.  Dill.  Mun.  Corp.  § 
1455;  Ladd  v.  Spencer,  23  Or.  193,  31  Pac. 
474. 

The  decree  will  be  reversed,  and  one  en- 
tered here  in  accordance  with  this  opinion. 

Petition  for  rehearing  denied. 


SOUTH   OAROIilNA   SUPRKMXS 
COURT. 

STATE    OP   SOUTH    CAROLINA,   BMpfe., 

V. 

RICH  PUCKETT    Appt. 

(—  S.  C.  — ,  78  S.  E.  737.) 

Burglary  —   entering   plasza   attached 
to  dwelling. 

Entering  in  the  nighttime  with  intent 
to  commit  a  felony,  a  piazzii  which  is  at- 
tached to  a  dwelling  house,  and  is  inclosed 
with  a  low  railing  not  for  the  protection 
of  the  dwelling,  but  to  keep  dogs  and 
chickens  off  the  piazza,  is  not  burglary. 

(June  30,  1913.) 
Note.  —  Burglary  hy  going  upon  pUuusa, 

State  v.  Puckjett  seems  to  stand  alone 
in  passing  upon  the  question  whether  simply 
going  upon  a  piazza,  even  with  felonious 
intent,  will  render  one  liable  to  convic- 
tion for  burglary.  No  other  authority  upon 
that  question  has  been  found.  But  on  prin- 
ciple that  case  would  appear  to  be  correct 
in  holding  such  an  act  not  to  constitute 
burglary. 

Thus,  it  is  said  that,  in  order  to  con- 
stitute burglary,  the  entry  must  be  made 
into  the  house,*^  and  not  merely  into  some 
outside  part  of  the  house.    6  Cyc.  182. 

Although  it  has  been  said  that,  in  order 
to  constitute  a  ''room"  within  which  one 
may  commit  burglary,  the  partition  between 
it  and  the  rest  of  the  house  need  not  ex- 
tend to  the  ceiling  or  roof  of  the  house. 
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APPEAL  by  defendant  from  a  judgment 
ui  tiiu  General  Sessions  Circuit  Court 
for  Laurens  County  convicting  him  of  bur- 
glary.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ferguson,  Featherstone,  & 
Knight,  for  appellant: 

To  constitute  burglary,  there  must  be 
a  breaking  of  the  "inclosing  part  of  a 
dwelling  house." 

State  V.  Sampson,  12  S.  C.  568,  32  Am. 
Rep.  613;  2  Wharton,  Crim.  Law,  11th  ed. 
1190,  §  971;  aark,  Crim.  Law,  232,  §  100. 

Entering  the  piazza  is  not  burglary. 

Henry  v.  State,  39  Ala.  679. 

Should  a  door  or  other  aperture  be  par- 
tially or  wholly  open,  and  the  thief  enter, 
this  is  not  a  breaking. 

2  Wharton,  Crim.  Law,  1191,  §  971; 
State  V.  Dawkins,  32  S.  G.  21,  10  S.  £.  772; 
State  V.  Boon,  35  N.  C.  (13  Ired.  L.)  244, 
57  Am.  Dec.  555;  State  v.  Wilson,  1  N.  J. 
L.  439,  1  Am.  Dec.  216;  Com.  v.  Strupney, 
105  Mass.  588,  7  Am.  Rep.  656;  Green  v. 
State,  68  Ala.  539. 

Mr.  R.  A.  Cooper  for  the  State. 

Watts,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  appellant  was  tried  and 
convicted  in  the  court  of  general  sessions 
for  Laurens  county  in  January,  1913/  on 
«•  charge  of  burglary.  He  was  charged 
with  breaking  and  entering  the  dwelling 
house   of  W.  R.   Richey   in  the  nighttime, 


with  intent  of  committing  a  felony,  on 
September  22,  1912.  After  conviction,  a 
motion  for  a  new  trial  was  made  by  ap- 
pellant, which  was  overruled,  and  after 
sentence  appellant  appeals  and  allies  ten 
specifications  of  error  on  the  part  of  his 
Honor.  The  first  five  exceptions  aUege 
error  on  the  part  of  his  Honor  in  overrul- 
ing the  motion  for  a  new  trial,  in  that 
there  was  no  testimony  to  sustain  the  ver- 
dict, as  the  evidence  showed  that  the  por- 
tion of  the  house  entered  was  the  piaoa, 
unprotected  and  uqincloaed,  and  was  not 
such  a  place  to  be  legally  the  subject  of 
burglary,  and  there  was  no  evidence  that 
the  defendant  broke  and  entered  a  dwell- 
ing house  as  alleged  in  the  indictment;  and 
in  holding  that  picket  gates,  in  contempla- 
tion of  law,  put  on  the  piazza  outside  of 
the  house,  constituted  a  protection  or  ftecur- 
ity  to  the  habitation  of  the  dwelling,  when 
the  evidence  showed  that  the  gates  were 
not  put  there  for  any  such  purpose,  but  to 
keep  out  dogs  and  chickens;  and  in  holding 
that  under  the  indictment  the  appellant 
could  be  convicted  of  burglary  in  breaking 
out  of  said  dwelling  house,  when  there  was 
no  evidence  of  such  breaking;  and  for  the 
further  reason  tliere  was  no  evidence  of 
any  breaking  or  entering  in  the  house  to 
steal,  no  breaking  out,  and  no  evidence  at 
all  of  any  theft  or  other  felony  committed 
by  the  appellant  in  consequence  of  sndi 
entry.  The  nintli  and  tenth  exceptions  raise 
the  point  there  was  no  evidence  to  sustain 


but  that  a  partition  8  or  9  feet  high  from 
the  floor  is  sufficient  (Peopl«»  v.  ioung,  65 
Cal.  225,  3  Pac.  813),  yet  it  has  also  been 
said  that,  under  a  statute  making  it  a 
criminal  offense  to  break  and  enter  "any 
house,  room,  apartment,  or  tenement,"  a 
house  is  any  structure  which  has  walls  on 
all  sides,  and  is  covered  by  a  roof  (People 
V.  Stickman,  34  Cal.  242). 

It  has  been  held  that,  under  a  statute 
making  it  an  indictable  offense  to  break 
and  enter  any  dwelling  house,  shop,  or 
other  building  with  intent  to  commit  a  fel- 
ony therein,  one  cannot  be  properly  con- 
victed simply  for  entering  the  "yard"  of  a 
dwelling  house  with  intent  to  steal.  Com. 
V.  Taggert,  3  Brewst.   (Pa.)   340. 

So,  evidence  that  one  came  to  a  picket 
fence  in  front  of  a  house,  in  which  there 
was  a  small  gate,  but  did  not  pass  the 
gate  nor  come  nearer  to  the  house  than  12 
or  13  feet,  and  then  went  away  without 
committing  any  overt  act  toward  carrying 
out  a  possible  design  to  break  in  and  steal, 
is  not  sufficient  to  sustain  a  conviction  for 
an  attempt  to  commit  burglary.  Reg.  v.  Mc- 
Cann,  28  U.  C.  Q.  B.  614. 

It  has  also  been  held  that  breaking  an 
area  gate  is  not  the  breaking  of  a  dwelling, 
so  as  to  constitute  burglary,  when  the  area 
is  separated  from  the  house  by  a  door.  Rex 
V.  ]>avis,  Russ.  &  R.  C.  C.  322. 
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So,  proof  that  one  broke  open  a  large 
outer  gate  and  entered  a  yard  from  w^hich 
there  was  no  obstruction  to  entering  a 
house,  but  that  he  was  taken  before  so  en- 
tering the  house,  though  with  instruments 
of  house  breaking  upon  him,  is  insuflScient 
to  sustain  a  conviction  for  burglary;  the 
outer  fence  of  the  curtilage,  not  opening 
directly  into  any  building,  is  no  ^irt  of 
the  dwelling  house.    Rex  v.  Bennett,  Russ.  & 

XV.      \jm      \^.      Zo9. 

But  in  Com.  v.  Smith,  6  Phila.  305,  it 
was  held  that  one  who  arms  himself  with 
a  deadly  weapon  and  other  implements  of 
burglars,  and  goes  to  the  premises  of  an- 
other and  tries  to  force,  and  in  so  doing 
breaks,  a  gate  which  is  attached  to  the 
wail  of  the  house,  and  which  opens  upon 
an  alley  leading  to  the  rear  of  the  same, 
is  properly  convicted  of  an  attempt  to  com- 
mit burglary. 

Under  the  theoij  that  a  log  cabin  (State 
V.  Jake,  60  N.  C.  (2  Winst.  L.)  80  or 
a  storehouse  (£tate  v.  Outlaw,  72  N.  C. 
598;  United  States  v.  Johnson,  2  Cranch, 
C.  C.  21,  Fed.  Cas.  No.  15,486),  or  other 
room  in  which  some  person  regularly  or 
usually  sleeps,  is  a  "dwelling  liouse,"  with- 
in which  burglary  mav  be  committed,  it 
might  be  a  question  whether  it  would  not 
be  burglary  to  enter  a  sleeping  porch. 

H.  C.  Sh. 
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the  verdict.  The  facts,  as  developed  at  the 
trial  in  brief,  are :  That  the  dwelling  house 
of  Mr.  Richey  is  on  West  Main  street,  in 
the  city  of  Laurens;  that  the  house  is  sur- 
rounded on  the  front  and  on  the  east  and 
west  ends  hj  a  piazza,  with  balustrade  2^ 
feet  high.  From  the  top  of  balustrade  to 
the  overhead  ceiling  of  the  piazza  is  an 
open  space  of  6  or  7  feet.  On  the  front 
there  was  an  opening  on  the  piazza  of  12 
feet  through  the  balustrade.  On  the  cast 
and  west  ends  there  was  an  opening  of  8 
feet  from  the  back  yard  on  each  end  of  the 
piazza.  There  was  a  picket  gate  to  each 
end|  opening  of  the  same  height  as  the  bal- 
ustrade, leaving  the  open  space  above  to 
the  ceiling.  It  was  the  custom  to  keep 
these  gates  dosed  to  keep  out  chickens, 
dogs,  etc.  The  evidence  shows  the  defend- 
ant appellant  was  familiar  with  the  prem- 
iBes.  On  the  night  in  question  it  was  damp 
and  raining;  during  the  night  Puckett  was 
found  on  the  piazza  of  the  house  under 
suspicious  circumstances.  There  is  no  ques- 
tion about  that,  and  there  was  sufficient 
testimony  to  go  to  the  jury  as  to  whether 
the  gates  to  the  piazza  were  closed  or  not. 
He  did  not  enter  the  dwelling  house  proper 
kt  all,  and  there  is  no  evidence  that  he 
stole  anything,  or  made  any  overt  act  to 
commit  a  felony.  The  sole  question  is 
whether  the  piazza  was  such  a  part  of  the 
dwelling  house  in  this  case,  under  the  facts 
as  proven,  as  to  make  it  a  subject  of  bur- 
glary, and,  if  so,  did  the  appellant  break 
and  enter  it  in  the  nighttime  with  intent  to 
steal,  or  did  he  enter  it  without  breaking 
in  the  nighttime,  with  intent  to  steal,  and 
then  break  out. 

Common-law  burglary  is  the  breaking  and 
entering  the  dwelling  house  of  another  in 
the  nighttime,  with  intent  to  commit  a 
felony.  There  must  be  a  breaking  and  en- 
tering*  It  must  be  a  dwelling  house;  it 
must  be  in  the  nighttime;  and  it  must  be 
with  the  intent  to  commit  a  felony.  There 
must  be  a  breaking  of  "the  inclosing  parts 
of  a  dwelling  house."  2  Bishop,  Grim.  Law, 
§  01;  State  v.  Sampson,  12  S.  C.  668,  32 
Am.  Rep.  513;  2  Wharton,  Crim.  Law,  11th 
ed.  1190,  §  971 ;  Clark,  Crim.  Law,  §  100. 

The  evidence  shows  the  appellant  only  on 
the  piazza,  and  under  the  facts,  as  proven, 
it  does  not  show  that  the  piazza  was  such 
a  part  of  the  dwelling  house  as  was  con- 
templated by  law,  to  make  it  an  offense  to 
enter  in  the  nighttime  against  the  security 
of  the  dwelling  house.  In  the  case  of 
Henry  v.  State,  39  Ala.  679,  the  accused 
was  charged  with  larceny  under  the  stat- 
ute imposing  a  penalty  upon  "any  person 
who  shall  commit  larceny  in  any  dwelling 
house."  Certain  clothes  had  been  stolen 
from  the  piazza  in  front  of  the  dwelling 
46  L.R.A.fN.S.) 


house  and  attached  to  it.  The  court  held: 
"Such  a  piazza  is  not  a  house,  and  cannot 
be  a  dwelling  house.  It  may  be  attached 
to  the  house.  ...  A  larceny  committed 
in  the  piazza  cannot  be  said  to  have  been 
committed  in  or  inside  of  the  house." 

The  entry  of  a  piazza  attached  to  the 
house  outside  of  the  house,  the  place  where 
callers  are  accustomed  to  wait  until  some- 
one in  the  house  responds  to  a  ring  or 
knock,  or  to  enter  and  sit  on  the  piazza 
to  get  out  of  the  rain  or  sun,  or  to  rest, 
may  be  a  trespass  or  bad  taste,  but  it  is 
quite  different  from  opening  the  closed 
doors  of  a  house  and  intruding  in  the 
sanctity  of  the  dwelling. 

A  careful  examination  of  all  the  evi- 
dence in  the  case  convinces  us  that  there 
was  not  sufficient  testimony  to  convict  the 
appellant  of  the  offense  charged,  and  his 
Honor  was  in  error  in  not  setting  the  ver- 
dict aside. 

The  appellant  was  not  indicted  for  an  at- 
tempt to  commit  a  burglary,  although  2 
Wharton,  Crim.  Law,  11th  ed.  1041,  says, 
"An  attempt  at  burglary  is  indictable  at 
common  law;"  but  appellant  was  indicted 
for  burglary,  not  an  attempt  to  commit 
burglary. 

Judgment  reversed. 

Gary,  Ch.  J.,  and  Hydrick  and  Fraser, 
JJ.,  concur. 
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(—  Tex.  Crim.  Rep.  — ,  159  S.  W.  244.) 

Svldence  —  to  show  bias  of  witness 
—  acts  In  absence  of  accused. 

1.  Evidence  that  a  witness  for  accused 
in  a  criminal  case  attempted  to  influence 
the  testimony  of  other  witnesses  in  favor 
of  accused  is  properly  admitted  to  show  bias 

Note,  —  Right  to  show  that  a  uHtneaa 
attempted  to  influence  other  %M* 
nesses  for  or  againet  accused. 

This  note  is  confined  to  criminal  cases, 
but  includes  cases  where  the  defendant  him- 
self was  a  witness.  As  indicated  hj  the 
title,  no  discussion  is  here  entered  into  with 
regard  to  the  admissibility  of  evidence  that 
third  parties,  not  witnesses  in  the  cajse,  at- 
tempted to  influence  a  witness. 

While  evidence  introduced  for  the  purpose 
of  impeachment  of  a  witness  must  not  be 
collateral  or  irrelevant  to  the  case,  this  rule 
does  not  generally  exclude  evidence  as  to  a 
witness's  mental  attitude,  st^te  of  feelings, 
capacity,  animus,  motive,  or  ill-will,  or  evi- 
dence which  may  tend  to  show  bias,  hostil- 
ity, or  interest.  Bubnaman  v.  State  is  in 
harmony  with  the  general  rule  to  the  effect 
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on  the  part  of  the  witnesB,  although  no 
predicate  is  laid,  and  he  acted  in  the  ab- 
sence and  without  the  knowledge  of  ac- 
cused. 

Same   —   waiver    of    incompetent   evi- 
dence —  acquiescence  in  admission. 

2.  The  admission  of  incompetent  evi- 
dence is  waived  by  stating,  after  objecting 
to  it:  "All  right;  go  ahei^/'  without  mov- 
ing to  exclude  it  after  the  answer  is  given, 
although  an  exception  ia  noted. 

Appeal   —   evidence    showing   bias   of 
witness  —  failure  to  limit. 

3.  The  court's  failure  to  limit  evidence 
tending  to  show  that  a  witness  in  a  murder 
case  attempted  to  influence  a  witness  to 
testify  a  certain  way  by  reciting  to  him 
the  facts  which  he  wished  to  be  given  in 
evidence,  to  the  impeachment  of  such  wit- 
ness, is  not  error,  since  the  jury  could  have 
used  it  for  no  other  purpose. 


Homicide    —    self-defense    —    sbooCing 
after  necessity  ceases  —  effect. 

4.  One  loses  his  right  to  shoot  again  in 
self-defense  after  firing  a  shot  which  dis- 
abled his  assailant  so  that  there  is  no 
longer  any  apparent  danger,  and  if  he  cod- 
tinues  to  shoot,  thereby  producing  or  has- 
tening the  death  of  his  victim,  he  may  be 
guilty  of  manslaughter. 

(Davidson,    P.    J.,    dissents.) 

(May  7,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Nacogdoches 
County    convicting    him    of    manslaughter. 
Afomed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  King  &  King  for  appellant. 


that,  in  criminal  cases,  either  party  has  a 
right  to  show  that  any  witness  nas  at- 
tempted to  influence  any  other  witness  for 
or  against  the  accused,  since  proof  of  such 
an  attempt  would  go  to  show  bias,  hostility, 
or  interest  in  the  former  witness,  and  mignt 
affect  his  credibility.  And  it  is  not  neces- 
sary, under  this  rule,  to  show  that  defend- 
ant was  present  during  such  attempt  on  the 
part  of  one  of  his  witnesses,  or  knew  any- 
thing about  it,  since  evidence  of  such  at- 
tempt is  not  admitted  for  the  purpose  of 
impeaching  the  defendant  or  showing  his 
guilt,  but  only  for  the  purpose  of  weakening 
the  effect  of  the  testimony  of  the  witness. 
The  general  rule  stated  above  applies  to  all 
of  the  four  possible  situations  which  may 
arise,  viz.,  right  of  the  state  to  show  that  a 
witness  for  the  defendant  has  attempted  to 
influence  a  state's  witness;  right  of  the 
state  to  show  that  a  witness  for  the  de- 
fendant has  attempted  to  influence  another 
witness  for  defendant;  right  of  defendant  to 
show  that  a  witness  for  the  state  has  at- 
tempted to  influence  a  witness  for  the 
defendant;  and  right  of  defendant  to 
show  that  a  witness  for  the  state  has  at- 
tempted to  influence  another  witness  for  the 
state.  And  the  rule  is  the  same  when  either 
witness  in  question  is  the  defendant  himself 
testifying  in  his  own  behalf. 

Right  of  state  to  show  that  defendant's  wit- 
ness has  attempted  to  influence  a  state's 
witness. 

The  rule  is  settled  that  in  a  criminal 
prosecution  the  Rtate  may  show,  for  the  pur- 
pose of  impeaching  a  witness  for  defendant, 
that  such  witness  has  attempted  to 
influence  a  witness  for  the  state  in  favor  of 
the  defendant.  This  may  be  shown  by  the 
testimony  of  the  state's  witness.  State  v. 
Cook,  13' Idaho,  45,  88  Pac.  240  (attempt  of 
defendant's  witness  to  persuade  him  to 
leave  the  state,  and  not  to  testify  against 
defendant)  ;  Burnaman  v.  State  (defend- 
ant's witness  telling  prosecuting  witness 
that  they  must  get  together  and  understand 
the  matter  alike,  so  that  they  could  tell  the 
same  story  on  the  triaP 
46  L.R.A.(N.S.) 


Or  by  cross-examination  of  defendant 
himself,  testifving  in  his  own  behalf. 
Oarothers  v.  State,  76  Ark.  674,  88  a  W. 
686  (attempt  of  defendant  to  silence  testi- 
mony a^nst  himself  by  effort  to  get  ma- 
terial witness  for  state  out  of  county). 

Or  by  cross-examination  of  witness  for 
defendant.  People  v.  Mack,  14  CaL  App.  12, 
110  Pac.  967  (attempt  of  defendant's  wit- 
ness to  induce  prosecuting  witness  to  drop 
case,  and  to  absent  herself  from  the  counfy) ; 
Seaborn  v.  Com.  26  Ky.  L.  Rep.  2203,  80 
S.  W.  223  (defendant's  witness  effecting  tbe 
absence  of  state's  witnesses  who  testiiied  in 
behalf  of  the  state  before  the  examiniri? 
court) ;  State  v.  Hack,  118  Mo.  92,  23  S.  W. 
1089  (defendant's  witness  offering  prose- 
cuting witness  money  to  leave  the  city,  and 
not  to  appear  against  defendant) ;  Webb  v. 
State,  —  Tex.  Crim.  Rep.  — ,  68  S.  W.  82 
(attempt  of  defendant's  witness  to  tamper 
with  and  suborn  state's  witness) ;  Pace  v. 
State,  —  Tex.  Crim.  Rep.  — ,  79  S.  W.  531 
(attempt  of  defendant's  witness  to  get  the 
prosecuting  witness  to  drop  the  case) : 
Owens  V.  State,  —  Tex.  Crim.  Rep.  — ,  96 
S.  W.  31  ( defendant's  witness  simply  ^sking 
prosecuting  witness  what  he  swore  to  m  the 
grand  jury  room). 

And  if  the  witness  for  defendant  denies  on 
cross-examination  that  he  made  the  alleged 
attempt,  he  may  be  contradicted  by  the  te5- 
timonv  of  the  witness  for  the  state  whom  he 
is  alleged  to  have  attempted  to  influence. 
Lewis  V.  State,  36  Ala.  380  (defendant's 
witness  telling  a  witness  for  the  prosecution 
that  he  must  swear  to  a  certain  statement, 
and  if  he  did  not,  said  defendant's  witness 
would  whip  him)  ;  People  v.  Mack,  suprs: 
Sims  V.  State,  38  Tex.  Crim.  Rep.  637,  44 
S.  W.  622  (defendant's  witness  approaching 
state's  witness  and  telling  him  that  defend- 
ant was  a  particular  friend  of  the  former, 
and  asking  him  to  be  as  light  on  defendant 
as  possible, — that  he  would  never  lose  any- 
thing by  it) ;  Webb  v.  State,  supra. 

But  in  Gann  v.  State,  —  Tex.  Crink  Rep. 
— y  67  S.  W.  668,  it  was  held  that  a  witnem 
for  the  defendant  should  not  be  permitted  to 
testify  that  he   requested   anotner   witness 
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Messrs.  Blount  &  Strong  and  C.  £. 
liaae.  Assistant  Attorney  General,  for 
the  State. 

Prendergast,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  indicted  for  the  murder  of 
his  brother-in-law,  Mike  Manning.  On  a 
trial  he  was  convicted  of  manslaughter, 
and  his  penalty  fixed  at  five  years  in  the 
penitentiary. 

One  of  the  state's  most  material  witnesses 
was  Bill  Lee,  who  gave  pertinent  testimony 
against  appellant.  He  and  appellant's 
brother,  Phillip  Burnaman,  were  together 
near  Phillip's  house  at  the  time  appellant 
killed  deceased.  Immediately  after  the  kill- 
ing appellant  went  from  the  scene  to  said 
Lee   and    appellant's    brother,    Phillip,    and 


made  certain  res  gesia  statements  to  them. 
The  state  introduced  Bill  Lee  when  first 
opening  and  presenting  its  case.  He  at  that 
time  fully  testified  to  said  res  gestcB  state- 
ments. After  introducing  other  testimony,* 
the  state  rested.  Appellant  thereupon, 
among  other  witnesses,  introduced  his 
brother,  Phillip  Burnaman,  who  was  a  most 
material  witness  for  appellant,  and  gave 
pertinent  and  strong  testimony  in  his  fa- 
vor, disputing,  in  part  at  least,  the  testi- 
mony of  said  Bill  Lee  as  to  said  res  gestae 
statement,  and  adding  thereto  material  and 
strong  testimony  tending  to  establish  ap- 
pellant's most  material  defense,  which  was 
self-defense.  The  state,  in  crossing  appel- 
lant's brother,  Phillip,  did  not  ask  him  if 
he  had  attempted  to  get  said  Lee  to  testify 
as  he    (Phillip)    did  as   to  said  additional 


not  to  testify  against  defendant  as  to  cer- 
tain facts  within  'his  knowledge,  upon  the 
f:round  that  the  request  was  made  without 
he  authority  of  defendant  and  in  his  ab- 
sence, and  the  judgment  was  reversed  be- 
cause of  the  wrongful  admission  of  such 
testimony.  The  court  enters  into  no  argu- 
ment in  support  of  this  position,  but  cites 
certain  cases,  which  on  examination  are 
found  not  to  sustain  the  decision.  The 
<!ases  cited  a!re  for  the  most  part  those 
"where  the  attempt  at  influencing  a  witness 
sought  to  be  proved  was  made  by  one  not  a 
witness  in  the  case,  and  where  the  proof  was 
offered  to  affect  the  defendant's  character 
directly,  or  to  show  his  guilt,  and  not  for 
the  purpose  of  affecting  the  credibility  of 
the  witness,  those  cases  thus  resting  upon  a 
different  principle.  Moreover,  the  Gann 
Case  has  since  been  disregarded  by  the 
Texas  courts.  See  Webb  and  Pace  Cases, 
supra. 

The  case  coming  nearest  to  the  point  here 
involved,  and  cited  in  thcy  Gann  Case,  is 
Marshall  v.  State,  5  Tex.  App.  273,  where  it 
was  held  that,  under  a  statute  providing 
that  the  confession  of  a  defendant  shall  not 
be  used  in  evidence  against  him,  if  at  the 
time  it  was  made  the  defendant  was  in  the 
custody  of  an  officer,  or  if  he  was  not  first 
warned  that  it  might  be  used  against  him, 
evidence  of  a  state's-  witness  that  defend- 
ant told  him  while  in  the  presence  and  cus- 
tody of  the  deputy  sheriff,  to  go  and  see 
another  witness  and  tell  him  to  leave  the 
country,  and  that  if  he  would  leave,  de- 
fendant would  furnish  him  all  the  money  he 
wanted,  is  not  admissible  as  a  confession  of 
guilt  which  could  be  obviated  only  by 
getting  the  principal  state's  witness  out  of 
the  country. 

Right  of  state  to  show  that  defendant's  wit- 
ness has  attempted  to  influence  another 
witness  for  defendant. 

It  is  also  the  settled  rule  that  the  state  in 
a  criminal  prosecution  may,  for  the  purpose 
of  impeaching  a  witness  for  defendant,  show 
that  sueh  witness  has  attempted  to  influ- 
ence another  witness  for  defendant  in  the 
46  L.K.A.(N.S.) 


latter's  favor.  This  ma^  be  shown  by  cross- 
examining  defendant  himself  while  testify- 
ing in  his  own  behalf.  State  v.  Deal,  52  dr. 
568,  98  Pac.  165  (defendant  attempting  to 
persuade  another  witness  to  testify  to  facts 
favorable  to  defendant  as  of  witness's  owif 
knowledge,  when  really  they  were  not 
such) ;  Grabowski  v.  State,  126  Wis.  447, 
105  N.  W.  805  (defendant  building  up  his 
own  case  in  taking  two  men  as  witnesses  to 
a  certain  place  and  then  bringing  them  to 
court  to  testify). 

Or  by  cross-examining  defendant's  wit- 
ness. People  V.  Wong  phuey,  117  Cal.  624, 
49  Pac.  833  (as  to  attempt  of  defendant's 
witness  to  bribe  another  witness  to  give 
false  testimony  in  interest  of  defendant) : 
State  V.  Hayward,  62  Minn.  474,  65  N.  W. 
63  (as  to  conversations  between  defendant's 
witnesses  concerning  the  crime,  for  the  pur- 
pose of  ascertaining  how  much  concert  of 
action  there  was  between  them,  and  how 
much  the  story  of  cither  or  both  had  been 
developed,  changed,  or  modified  by  such  con- 
versations) ;  Lowry  v.  State,  53  lex.  Crim. 
Rep.  562,  110  S.  W.  911  (as  to  defendant's 
witness  telling  another  that  if  she  would 
help  to  destroy  certain  evidence  and  would 
swear  for  defendant,  defendant  would  beat) ; 
Irvin  V.  State,  —  Tex.  Crim.  Rep.  — ,  148 
S.  W.  589  (as  to  witness  for  defendant  see- 
ing other  witnesses  about  the  defense,  and 
approaching  them  in  an  improper  way) ; 
State  V.  Carr,  65  W.  Va.  81,  63  S.  E.  "766 
(as  to  defendant's  witness  conversing  with 
another  such  ^ntness  about  the  case  before 
trial,  trying  to  influence  her  in  favor  of  the 
defendant). 

And  if,  on  cross-examination,  such  wit- 
ness for  defendant  denies  the  attempt,  he 
may  be  contradicted  by  the  testimony  of  the 
other  witness.  People  v.  Wong  Ohuey, 
supra;  Barry  v.  State,  37  Tex.  Crim.  Rep. 
302,  39  S.  W.  692  (defendant's  witness  in- 
terested in  procuring  another  to  testify  for 
defendant  or  in  fabricating  testimony) ; 
Lowry  v.  State,  supra. 

Thus,  evidence  is  admissible  to  the  effect 
that  a  witness  has  gone  to  another  witness 
and  told  her  to  stand  up  for  defendant,  and 
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material  res  gesiw  statement,  or  what  ap- 
pellant had  said  to  them  and  exhibited  to 
them  immediately  after  said  killing.  In 
rebuttal,  after  appellant  had  cloeed  his 
testimony,  the  state  reintroduced  said  Lee, 
who  testified,  denying  pointedly  the  testi- 
mony of  appellant's  brother,  Phillip,  as  to 
said  additional  claimed  fm  gmt<B  state- 
ment. (The  court,  in  approving  appellant's 
bill  raising  this  question,  allowed  it  in  con- 
nection with  the  full  statement  of  the  evi- 
dence,  ajs  shown  by  the  statement  of  facts.) 
The  witness  Phillip  Burnaman,  after  hav- 
ing testified  for  appellant,  was  excused  by 
the  court  from  further  attendance,  with  no- 

not  to  tell  anything  against  him.  Pearson 
V.  State,  66  Tex.  Crim.  Rep.  607,  120  S.  W. 
1004. 

And  it  is  proper  for  the  state  to  prove 
that  certain  witnesses  met  a  brother  of  de- 
fendant in  defendant's  presence,  and  with 
his  knowledge  and  at  his  instigation,  one 
of  the  witnesses  received  a  horse  and  saddle 
with  which  to  leave  the  country,  and  avoid 
4«stifying,  especially  where  it  appears  that 
defendant  had  already  inquired  if  such  wit- 
ness could  be  bribed,  and  had  made  arrange- 


ments with  regard  to  the  payment  of  his 
debt.     Clark   v.    Stf 
— ,  43  S.  W.  522. 


the  payi 
,  —  Tex. 


Crim.  Rep. 


And  in  Parker  v.  State,  11  Ga.  App.  251, 
75  S.  E.  437,  it  was  held  to  be  proper  to  ajsk 
a  witnofls  for  defendant  whether  he  did  not 
attempt  to  bribe  or* suborn  another  witness 
in  the  case.,  provided  counsel  expects  to 
prove  {hat  to  be  the  fact;  but  the  court  adds 
that,  if  the  question  is  asked  merely  for 
the  purpose  of  discrediting  the  witness,  and 
without  any  bona  fide  intention  of  proving 
the  facts  referred  to,  counsel  simply  hoping 
to  leave  a  trail  of  indefinable  prejudice  in 
the  minds  of  the  jury,  his  conduct  would  be 
most  reprehensible. 

But  in  Burks  v.  Stete,  72  Ark.  461,  82 
S.  W.  490,  it  was  held  erroneous  to  permit 
the  prosecuting  attorney  to  ask  the  father 
of  the  defendant  what  he  gave  another  wit- 
ness to  testify  in  the  case  for  the  defendant; 
such  a  question  does  not  ask  whether  the 
one  witness  has  bribed  another  to  testify, 
which  the  court  says  would  have  been  per- 
missible, but  assumes  that  where  there  waa 
bribery  and  simply  asks  how  much  had  been 
paid  for  tlve  testimony.  It  therefore  ap- 
pears to  have  been  asked  simply  to  prejudice 
the  defendant  and  other  witnesses  in  the 
eyes  of  the  jury,  and  was  highly  improper. 

Right  of  defendant  to  show  that  a  state's 
witness  has  attempted  to  influence  a  wit- 
ness for  the  defense. 

It  is  likewise  the  right  of  the  defendant,  for 
the  purpose  of  im])caehing  a  state's  witness, 
to  show  that  such  witness  has  attempted  to 
influence  a  witness  for  the  defense.  This 
may  be  shown  by  cross-examination  of  such 
state's  witness.  Scott  v.  State,  113  Ala.  64, 
21  So.  425  (showinof  that  the  witnees  for 
tlie  prosecution  "ran"  another  person  away 
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tice  to  both  parties,  and  had  gone  to  hii 
home,  some  miles  distant,  and  his  farther 
attendance  waa  not  had,  and  he  wsa  not 
again  placed  on  the  stand. 

We  here  quote  in  full  what  then  ueeuiisd 
and  what  said  witness  Lee  testified: 

State:  Now,  the  other  question  we  want 
to  ask  this  witness  in  regard  to  the  state- 
ment of  that  absent  witness,  we  cant  do  it 
unless  we  have  him  here  to  ask  the  ques- 
tion. 

Court:  WeU,  if  that  is  mil,  stand  hia 
aside. 

State:    We  will  ask  the  question. 

from  the  town,  in  order  to  keep  him  froo 
testifying  for  defendant) ;  State  v.  Kolkr, 
129  Iowa,  111,  105  N.  W.  391  (showing  aa 
attempt  by  the  prosecuting  witness  to  dis- 
suade some  of  aefendant's  witnesses  from 
attending  and  testifying  in  his  behalf); 
Richardson  v.  State,  90  Md.  109,  44  AtL 
099,  15  Am.  Crim.  Rep.  222  (showing  that 
the  state's  witness  offered  to  pay  a  certaia 
sum  to  keep  a  witnees  for  the  defendant 
away  until  after  the  trial,  or  that  he  of- 
fered a  bribe  to  another  witness,  to  induce 
him  to  testify,  after  that  other  had  in- 
formed him  that  he  knew  nothing  but  hear- 
say about  the  case) ;  Sapp  v.  6tate,  —  Tex. 
Oim.  Ren.  — ,  77  S.  W.  456  (showing  that 
the  states  witness  induced  another  party 
to  go  off  the  bond  of  one  of  defendant's 
witnesses,  the  bond  being  for  another  offense, 
because  the  latter  witness  was  one  for  de- 
fendant). 

And  if  such  state's  witness  denies  the  al- 
legation, he  may  be  contradicted  by  the  tes- 
timony of  the  other.  Richardson  t.  State 
and  Sapp  v.  State,  supra. 

Right  of  defendant  to  show  that  a  state's 
witness  has  attempted  to  influence  an- 
other witness  for  the  state. 

And  finally,  the  defendant,  for  the  pur- 
pose of  impeachment,  has  a  right  to  snow 
that  a  state's  witness  has  attempted  to  in- 
fluence another  witness  for  the  state.  This 
may  be  shown  by  cross-examining  the  one 
alleged  to  have  made  the  attempt.  State  v. 
Rutledge,  135  Iowa,  581, 113  N.  W.  461  (one 
prosecuting  witness  endeavoring  to  intim- 
idate others) ;  State  v.  Hakon,  21  N.  D. 
133.  129  N.  W.  234  (state's  witness  offering 
to  bribe  another  to  testifv  falsely) ;  Green 
V.  State,  54  Tex.  Crim.  Rep.  3,  111  S.  W. 
933  (cross-examining  prosecuting  witness 
as  to  his  admission  to  another  state's  wit- 
ness of  his  own  bad  position  in  the  case^ 
and  as  to  his  effort  to  coach  the  other  as  to 
the  evidence  he  should  give). 

And  if  such  state's  witness  denies  the  al- 
legation, defendant  should  be  given  oppor- 
tunity to  contradict  him  by  the  testimony 
of  the  other.  Green  v.  State,  supra.  An<i, 
generally,  when  a  witness  has  denied  on 
cross-examination  that  he  was  active  in 
getting  testimony,  he  may  be  contradicted 
by  other  witnesses.  Hamilton  v.  People,  29 
Mich.  173,  1  Am.  CriuL  Rep.  618. 
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Defendant:  We  object  if  there  U  no 
predicate  laid. 

State:  It  is  a  question  I  don't  think  a 
predicate  has  to  be  laid  for;  the  court  can 
pass  on  that  proposition. 

Q.  I  will  ask  you  whether  or  not,  since 
the  morning  of  the  homicide  there,  that 
means  the  killing,  after  yon  met  Sam,  since 
that  time  the  brother  of  Sam,  that  is, 
Phillip,  has  approached  you  and  told  you 
that  you  and  him  must  get  together  and 
understand  this  matter  alike,  so  that  you 
could  tell  it  alike  when  you  came  to  court  T 

A.  Yes,  sir. 

Defendant:    We  -object  to  that;  that  is 


certainly  not  impeaching  testimony  to  be- 
gin with,  and  if  there  is  any, —  al]  right; 
go  ahead;  we  don't  care. 

A.  Phillip  has  talked  to  me  twice  about 
that.  In  the  conversation  with  Phillip,  he 
undertook  to  call  my  attention  to  the  fact, 
and  asked  me  if  I  didn't  see  cut  places 
there;  that  was  a  day  or  so,  a  couple  of 
days,  after  the  killing  took  place;  I  went 
back  up  there  to  work,  and  he  says,  *'Didn*t 
Sam  show  us  that  cut  place  on  his  jumper?'* 
and  I  says,  "No,  he  didn't  show  it  to  me/' 
and  he  says,  "I  saw  it  somewhere/'  and 
says,  "It  seems  to  me  like  it  was  when  he 
come   up  here/'   and   he   says,   "You    want 


Or  the  attempt  of  one  state's  witness  to 
influence  another  may  be  shown  by  cross- 
examining  the  one  upon  whom  the  attempt 
is  alleged  to  have  been  made.  Salm  v. 
State,  80  Ala.  56,  8  So.  66  (showing  that 
another  prosecuting  witness  induced  the 
one  testifying  to  swear  out  a  warrant 
against  the  defendant  charging  him  witli 
a  criminal  offense) ;  Sue  v.  State,  52  Tex. 
Crim.  Rep.  122,  105  S.  W.  804  (showing 
that  anotner  state's  witness  tried  to  get  the 
one  testifying  to  testify  falsely). 

And  in  the  proceedings  against  the  Five 
Popish  Lords  for  high  tr(>adon,  and  the  sub- 
sequent trial  of  Lord  Viscount  Stafford,  in 
1680,  reported  in  7  Howell's  State  Trials, 
beginning  at  p.  1217,  it  appears  at  pp.  1400 
et  seq.  that  witnesses  for  the  prosecution 
were  allowed  to  testify  as  to  attempts  by 
another  state's  witness  to  bribe  them  to 
swear  falsely  against  the  defendants. 

Also,  the 'defendant  may  s1\ow  that  wit- 
nesses have  formed  a  conspiracy  against 
him,  as  evidencing  the  spirit  which  animates 
such  witnesses,  and  aiding  the  jury  in  plac- 
ing a  proper  estimate  upon  the  value  and 
importance  of  their  testimony.  State  v. 
Breeden,  58  Mo.  507. 

And  a  letter  written  by  a  detective  who  is 
also  a  witness  for  the  state,  to  another  wit- 
ness for  the  state,  telling  her  that  it  is  time 
for  her  to  get  busy  and  to  keep  him  posted, 
and  asking  if  she  knows  anything  of  value, 
written  after  the  alleged  crime  and  before 
the  trial,  is  relevant  and  admissible  in  evi- 
dence as  tending  to  illustrate  the  interest 
which  the  witnesses  have  in  the  case. 
Goforth  V.  State,  —  Ala.  — ,  63  So.  8. 

As  said  in  Salm  v.  State,  supra,  proof 
that  one  witness  attempts  to  influence  an- 
other against  the  accused  shows  unfriendli- 
ness towards  the  latter,  and  is  competent 
evidence,  not  necessarily  as  discrediting  such 
witness,  but  as  a  circumstance  to  be  weighed 
by  the  jury  in  determining  whether  bribery 
or  ill  feeling  does  not  to  some  extent  color 
the  testimony  thus  given. 

But  it  has  been  held  that  where  two 
state's  witnesses  give  substantially  the  same 
account  of  the  affray  when  arrested  about 
the  same  time  in  widely  separated  places, 
it  is  not  reversible  error*  for  the  court  upon 
the  trial  to  refuse  to  permit  defendant  to 
ask  one  of  these  witnesses  if  he  did  not 
have  a  private  conversation  with  the  other 
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soon  after  the  crime  was  committed;  such 
a  question  was  said  not  to  be  proper  cross- 
examination,  and  not  necessary  to  lay  the 
foundation  for  impeachment.  But  the  court 
adds  that  if  such  conversation  occurred,  it 
would  be  proper  for  the  defendant  to  show 
it  by  his  own  witnesses.  State  v.  Munch- 
rath,  78  Iowa,  268,  43  N.  W.  211. 

And  the  defendant  should  not  be  allowed 
to  prove  that  one  state's  witness  hired  out 
another  state's  witness  to  a  third  state's 
witness,  where  there  is  nothing  to  show  that 
such  hiring  would  tend  to  prejudice  or  bribe 
any  one  of  them  against  the  defendant, 
neither  the  state  nor  the  defendant  liaving 
had  anything  to  do  with  the  hiring.  Green 
V.  SUte,  168  Ala.  90,  53  So.  286. 

And  examination  of  one  witness  as  to 
what  he  has  told  another  witness  he  is 
going  to  testify  to  in  the  case  docs  not  tend 
to  show  that  the  testimony  of  the  first  was 
suggested  to  him  "by  the  second  (but  the 
converse),  and  such  examination  should  not 
be  allowed  with  that  alleged  object.  Syl- 
vester V.  State,  46  Fla.  166,  35  So.  142.  * 

Nor  is  it  reversible  error  to  exclude  evi- 
dence that  a  witness  for  the  prosecution  was 
implicated  in  an  attempt  to  procure  false 
testimony  from  other  witnesses,  when  such 
evidence  is  not  offered  to  show  his  bias  or 
to  affect  his  credibility,  but  only  on  the 
broad  jp-ound  that  evidence  of  an^  such  at- 
tempt is  admissible  as  such,  especially  when 
the  witness  thus  attacked  has  not  testified 
as  to  any  facts  i)&  dispute.  Com.  v.  Min 
Sing,  202  Mass.  121,  88  N.  E.  018. 

And  in  an  early  English  case,  it  was  held 
that  when  a  witness  for  the  prosecution  has 
been  examined  in  chief,  and  has  not  been 
asked  on  cross-examination  as  to  any  decla- 
rations made  by  him  or  acts  done  by  him  to 
procure  persona  corruptly  to  give  evidence 
in  support  of  the  prosecution,  it  is  not  com- 
petent for  the  defendant  to  prove  by  his 
witnesses  such  declarations  or  acts,  without 
first  calling  back  such  witness  examined  in 
chief  to  be  examined  or  cross-examined  as 
to  the  declarations  or  acts  alleged;  and  this 
rule  was  held  to  apply  even  though  the  dis- 
coverj'  of  his  attempt  to  corrupt  witnesses 
occurred  after  his  examination  in  chief  and 
cross-examination.  Queen's  Case,  2  Brod. 
&  B.  311,  22  Revised  Rep.  662,  11  Eng.  Rul. 
Cas.  183,  H.   C.  Sb. 
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to  underatand  this  has  got  to  go  to  court," 
and  I  says^  ''Well,  I  know  it.  I  have  been 
summoned  to  go  to  court." 

Q.  And  what  was  it  he  said  to  you  when 
he  was  talking,  that  you  answered  while 
ago  that  you  must  get  together  on  the 
matter? 

Defendant:    We  object  to  that. 

Court:    What  was  it? 

State:  I  asked  him  what  was  it  the 
brother,  Phillip,  said  about  getting  together. 

Defendant:    Go  ahead  and  relate  it  again. 

A.  I  started  to  preaching  one  evening, 
and  Phillip  saw  me  coming,  and  come  and 
met  me,  and  he  stopped  me  and  says,  "You 
know  this  little  thing  is  going  to  be  in  be- 
fore the  grand  jury  now  right  away,  and 
we  want  to  get  together — " 

Defendant:  We  object  because  this  is  the 
statement  between  two  witnesses  in  the 
absence  of  the  defendant. 

Court:  It  pnly  goes  to  the  credibility  of 
the  witness. 

Defendant:  There  is  no  predicate  laid  for 
it. 

Court:  I  don't  think  it  is  a  character  of 
matter  that  requires  a  predicate. 

Defendant:  We  except  to  the  ruling  of 
the  court. 

''And  he  says  we  want  to  get  together 
and  tell  this  matter  so  we  can  tell  it  alike/' 
and  I  told  him  that  I  had  done  told  it  once 
just  like  I  saw  it, — that  was  the  way  I  was 
trying  to  tell  it,  and  I  rode  off  and  left 
him  standing  there  in  the  road.  After  Sam 
came  up  there  where  me  and  Phillip  were 
after  the  shooting,  and  on  that  same  morn- 
ing before  the  body  was  moved,  I  saw  Sam 
Burnaman  again;  he  was  leading  his  horse 
as  we  were  moving  Mike;  we  met  him  com- 
ing leading  his  horse  out  of  the  pasture; 
we  were  in  about  7  or  8  steps  of  him; 
I  don't  know  whether  his  jumper  was  but- 
toned at  that  time  or  not;  I  didn't  notice 
anything  wrong  with  his  clothes  or  torn 
places  anyway,  but  I  didn't  notice  him 
much  because  I  was  helping  carry  Mike.  I* 
'  never  at  either  of  those  times  noticed  that 
his  clothing  were  torn  and  his  breast  open, 
or  anything  of  that  kind. 

By  his  second  bill  appellant  claims  that 
the  court  committed  reversible  error  in 
.  failing  and  omitting  to  limit  the  effect  of 
the  said  testimony  of  Bill  Lee  to  impeach- 
ment purposes  alone  of  his  brother,  Phillip. 
His  contention  is  that  it  is  error  for  the 
court  to  have  permitted,  over  his  objec- 
tions, the  state  to  prove  that  his  brother, 
Phillip,  undertook  to  persuade  said  Lee  to 
change  or  manufacture  his  testimony,  un- 
less it  be  shown  that  he  was  connected  with 
or  authorized  the  same.  The  state  con- 
tends that  this  testimony  by  Lee  was  ad- 
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missible  as  original  evidence,  for  the  pur- 
pose of  showing  the  bias  and  interest  of 
Phillip  in  his  brother's  favor;  that  it  shows 
or  tends  to  show  the  motive  of  Phillip  in 
testifying  as  he  did  in  appellant's  favor. 

It  has  many  times  been  decided  by  this 
court,  and  we  think  it  is  elementary,  thst 
the  "motives  which  operate  upon  the  nuad 
of  the  witness  when  he  testifies  are  never 
regarded  as  inunaterial  or  collateral  mat- 
ters. A  party  may  prove  declarations  of 
the  witness  which  tend  to  show  bias,  is- 
terest,  prejudice,  or  any  other  mental  state 
or  status,  which,  fairly  construed,  mi^t 
tend  to  affect  his  credibility."  Pope  t. 
State,  —  Tex.  Grim.  Rep.  — ,  143  S.  W.  613, 
and  cases  therein  cited  and  principles  there* 
in  held.  The  rule  is  that  the  hoBtOity  of 
a  witness  towards  a  party  against  whom  k 
is  called  may  be  proved  by  any  oompetest 
evidence.  It  may  be  shown  by  croaB-ezaBi- 
ination  of  the  witness,  or  other  witnesss 
may  be  called  who  can  swear  to  facts  shov- 
ing it.  In  People  v.  Brooks,  131  N.  T.  321, 
30  N.  E.  189,  the  rule  is  thus  stated: 

"The  hostility  of  a  witness  towards  s 
party  against  whom  he  is  called  may  be 
proved  by  any  competent  evidence.  It  msj 
be  shown  by  cross-examination  of  the  wit- 
ness, or  witnesses  may  be  called  who  can 
swear  to  facts  showing  it.  There  can  be 
no  reason  for  holding  that  the  witness  must 
first  be  examined  as  to  his  hostility,  and 
that  then,  and  not  till  then,  witnesses  maj 
be  called  to  contradict  him,  because  it  is 
not  a  case  where  the  party  against  whom 
the  witness  is  called  is  seeking  to  discredit 
him  by  contradicting  him.  He  is  simplj 
seeking  to  discredit  him  by  showing  his 
hostility  and  malice,  and  as  tluLt  may  be 
proved  by  any  competent  evidence,  we  see 
no  reason  for  holding  that  he  must  first 
be  examined  as  to  his  hostility."  Ibis 
rule  was  again  reasserted  in  Brink  v.  Strat- 
ton,  176  N.  Y.  160,  63  LJIA.  182,  68  N.  £ 
US. 

Mr.  Underhill,  in  his  excellent  work  os 
Criminal  Evidence,  §  248,  says:  '*The  bias 
of  the  witness  and  his  interest  in  the  event 
of  the  prosecution  are  not  collateral,  and 
may  always  be  proved,  to  enable  the  jury 
to  estimate  his  credibility.  They  may  ^ 
proved  by  his  own  testimony  upon  cross- 
examination,  or  by  independent  evidence. 
.  .  .  The  bias  of  the  witness  mav  be 
shown  either  by  independent  testimony,  or 
by  questions  put  to  him  upon  his  exam- 
ination." This  court  has  expressly  held 
this  in  several  decisions.  Cockrell  v.  State, 
60  Tex.  Crim.  Rep.  128,  131  S.  W.  221: 
Porch  v.  State,  51  Tex.  Crim.  Rep.  11,  99 
S.W.  1122;  Bonnard  v.  State,  25  Tex.  App. 
195,  8  Am.  St.  Rep.  431,  7  S.  W.  862,  J 
Am.  Crim.  Rep.  462.    So  has  our  court  id 
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civil  appeals  at  Galveston.  Trinity  Coun- 
ty Lumber  Co.  v.  Denham,  —  Tex.  Civ. 
App.  — ,  29  S.  W.  653.  To  the  same  effect, 
see  also  People  v.  Mallon,  116  App.  Div.  425, 
101  N.  Y.  Supp.  814,  affirmed  in  189  N.  Y. 
620,  81  N.  E.  1171;  Morgan  v.  Wood,  24 
Misc.  739,  63  N.  Y.  Supp.  791.  In  30  Am. 
&  Eng.  Enc.  Law,  2d  ed.  1127,  it  is  said: 
**In  some  states  evidence  showing  that  a 
witness  is  interested  in  the  result  of  liti- 
gation, or  otherwise  biased  in  favor  of  or 
against  one  of  the  parties,  is  admissible, 
without  first  examining  the  witness  on  the 
subject  [citing  the  decisions  of  several 
states  so  holding]."  In  the  same  section, 
however,  it  is  further  stated:  "The  weight 
of  authority  is  to  the  contrary,  however,  at 
least  where  the  bias  is  sought  to  be  shown 
by  the  declarations  of  the  witness  himself." 
Again  in  40  Cyc.  p.  2676,  it  is  laid  down: 
"A  party  seeking  to  show  interest  or  bias 
of  an  adverse  witness  is  not  confined  to 
cross-examination,  but  may  introduce  in- 
dependent evidence  for  the  purpose  [citing 
many  decisions,  some  the  same  as  cited  in 
30  Am.  &  Eng.  Enc.  Law,  above  noted]." 
Again,  in  the'  following  section  the  further 
rule  is  laid  down,  indicating  that  the  foun- 
dation for  this  must  first  be  laid  by  ask- 
ing the  witness  himself.  We  think  it  is 
evident  that  the  two  rules  are  not  in  con- 
flict. The  latter  proposition  in  both  of 
these  authorities  indicates  that  the  latter 
rule  is  where  it  is  attempted,  by  ind^end- 
ent  testimony,  to  show  such  bias,  interest, 
etc.,  by  the  witness  having  made  state- 
ments contradicting  his  testimony  on  the 
trial.  The  distinction  in  the  books  is  not 
always  kept  clear.  So,  in  this  case,  if  it 
had  been  attempted  to  impeach  the  wit- 
ness Phillip  Bumaman  by  showing  by  the 
witness  Lee  that  he  had  made  statements 
theretofore  in  contradiction  of  his  testimony 
on  the  trial,  and  such  had  been  attempted 
to  be  introduced,  then,  as  a  foundation 
therefor,  it  would  have  been  necessary  to 
have  asked  the  witness  Phillip  Bumaman 
himself  such  questions  before  such  contra- 
dictory statements  could  have  been  proven. 
If  the  appellant  had  not  used  as  a  witness 
his  brother,  Phillip,  and  his  brother  had 
not  given  such  material  testmony  in  be- 
half, of  appellant,  the  testimony  of  Lee 
on  this  point  would  not  have  been  ad- 
missible at  all.  It  is  because  his  brother, 
Phillip,  testified,  that  said  Lee's  evidence 
showing  Phillip's  interest  and  bias  in  ap- 
pellant's favor  became  admissible. 

Appellant  cites  many  cases  in  his  brief 
to  the  effect  that  it  is  error  to  permit  the 
state,  over  his  objections,  to  prove  that 
his  friends,  relatives,  or  attorneys  have 
undertaken  to  persuade  a  witness  to  give, 
change,  or  manufacture  testimony  in  his 
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favor,  unless  it  be  shown  that  the  appellant 
was  connected  therewith,  or  authorized  the 
same.  This  also  is  a  correct  legal  proposi- 
tion, and  the  cases  cited  by  appellant  sus- 
tain his  proposition;  but,  as  stated  above, 
that  is  not  what  was  attempted  in  this 
case..  The  testimony  of  Bill  Lee  was  intro- 
duced, not  for  the  purpose  of  showing  in- 
directly or  directly  that  appellant  author- 
ized or  requested  his  brother,  Phillip,  to 
get  Lee  to  change  his  testimony,  or  show 
that  Phillip's  attempted  tampering  with  the 
witness  Lee  was  at  his  instance,  or  that 
he  was  connected  therewith,  but  simply 
for  the  purpose  of  showing  the  bias  and  in- 
terest of  Phillip  in  behalf  of  appellant.  And 
we  think  the  evidence  of  Bill  Lee  on  this 
point  could  not  have  been  reasonably  or 
otherwise  construed  to  be  that  Phillip's  at- 
tempted tampering  with  Lee  was  at  his 
instance,  or  in  his  behalf,  with  his  knowl- 
edge or  consent. 

It  is  also  elementary  that  it  is  im- 
proper ioT  the  court  in  his  charge  to  limit 
the  effect  of  proof  which  shows  the  motive 
or  interest  of  either  the  appellant  or  any 
material  witness  for  him.  Such  a  charge 
would  clearly  be  upon  the  weight  of  the 
testimony,  and  a  comment  thereon,  which 
is  prohibited.  The  appellant  requested  no 
charge  in  this  case.  He  attempted  to 
raise  the  question  by  motion  for  new  trial 
alone. 

Again,  as  shown  above,  when  this  testi- 
mony was  first  offered  by  the  state,  and 
the  appellant  first  indicated  that  he  was 
objecting  thereto,  it  is  shown  that  he  said: 
"All  right;  go  ahead;  we  don't  care."  And 
when  the  witness  was  asked  to  repeat  it, 
appellant  again  said:  "Go  ahead,  and  re- 
late it  again,"  and  the  witness  did  so.  No 
motion  was  then,  or  afterwards,  made  to 
exclude  this  testimony.  So  that  under  no 
phase,  as  we  see  it,  did  the  court  commit 
any  reversible  error  in  admitting  this  testi- 
mony under  the  circumstances. 

Now  let  us  see  if  the  court  should  have 
limited  the  effect  of  said  Lee's  testimony 
on  this  point,  and  by  not  doing  so  com- 
mitted reversible  error.  The  rule  is  as 
stated  by  Mr.  Branch  in  his  Criminal  Law 
of  Texas,  §  367 :  "Testimony  does  not  have 
to  be  limited,  where  it  can  only  be  used 
by  the  jury  for  the  purpose  for  which  it 
was  introduced.  Leeper  v.  State,  29  Tex. 
App.  69,  14  S.  W.  398;  Franklin  v.  State, 
38  Tex.  Crim.  Rep.  348,  43  S.  W.  85 ;  Sue  v. 
State,  52  Tex.  Crim.  Rep.  129,  105  S.  W.  804; 
Rice  V.  State,  64  Tex.  Crim.  Rep.  167,  112 
S.  W.  299;  Wright  v.  Stete,  66  Tex.  Crim. 
Rep.  358,  120  S.  W.  458 ;  Wilson  v.  State,  60 
Tex.  Crim.  Rep.  1,  129  S.  W.  614;  Malcek 
V.  State,  33  Tex.  Crim.  Rep.  20,  24  S.  W. 
417;   Brown  V,  State,  41   Tex.  Crim.  Rep. 
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233,  53  S.  W.  866;  Harrold  v.  SUte,  46 
Tex.  Grim.  Rep.  570,  81  S.  W.  728."  And  as 
again  laid  down  by  him  in  §  873,  subdiv.  3, 
p.  555:  "If  impeaching  testimony  can  only 
be  used  by  the  jury  to  impeach  a  wit- 
ness, it  is  not  necessary  to  charge  on 
the  subject  at  all.  Brown  v.  State,  24  Tex. 
App.  170,  6  S.  W.  685;  Magee  v.  State,  — 
Tex.  Grim.  Rep.  —,  43  S.  W.  612;  Robin- 
son V.  State,  —  Tex.  Grim.  Rep.  — ,  63  S. 
W.  870;  Newman  v.  State,  —  Tex.  Grim, 
Rep.  — ,  70  S.  W.  953;  Watson  v.  State,  52 
Tex.  Grim.  Rep.  90,  105  S.  W.  509;  Waters 
V.  State,  54  Tex.  Grim.  Rep.  327,  114  S.  W. 
628;  Thompson  v.  State,  55  Tex.  Grim.  Rep. 
120,  113  S.  W.  536;  Schwartz  v.  State,  53 
Tex.  Grim.  Rep.  451,  HI  S.  W.  399;  Poyner 
V.  State,  40  Tex.  Grim.  Rep.  640,  51  S.  W. 
376;  Givens  v.  State,  35  Tex.  Grim.  Rep. 
563,  34  S.  W.  626;  Blanco  v.  State,  —  Tex. 
Grim.  Rep.  — ,  57  S.  W.  828." 

Take  this  evidence  as  succinctly  and  per- 
tinently stated  by  appellant's  bill,  which 
shows  the  state  was  permitted  to  prove  by 
Lee  that  Phillip  Bumaman  approached 
him  and  said  to  him  as  follows:  *"Say,  we 
must  get  together  on  this  little  thing.  You 
know  they  are  going  to  have  us  before  the 
court V  I  said:  *Yes;  I  reckon  they  will, 
but  all  I  am  trying  to  do  is  to  tell  the 
truth  about  it.'  So  Phillip  Burnaman  then 
said  to  me  again:  'Well,  we  want  to  get 
together  on  this  matter;  now  you  know 
that  he  (Sam)  came  down  to  us  after  he 
killed  Mike,  and  told  us  that  he  had  to 
kill  him,  because  Mike  was  coming  on  him 
with  his  knife;  that  they  had  had  a  tight 
down  in  the  field,  and  Mike  had  cut.  his 
jumper,  and  he  showed  us  the  place  where 
Mike  cut  him?'  and  I  told  him  that  I  did 
not  notice  that,  nor  hear  him  say  that, 
and  he  said,  'Now  we  must  get  together 
on  this  matter.' "  This  testimony  could 
not  have  been  used  by  the  jury  for  any 
other  purpose  whatever  than  to  show  Phil- 
lip's interest  in  behalf  of  appellant  and 
his  bias  in  his  favor,  and  thus  affect  his 
credit  as  a  witness.  It  could  not  have  been 
used  by  the  jury  in  any  way  to  establish 
appellant's  guilt,  or  to  disprove  his  de- 
fense. Hence  the  court  did  not  err  in  fail- 
ing to  charge  limiting  it  to  the  impeach- 
ment of  Phillip  Burnaman. 

The  court  in  his  charge,  in  giving  general 
definitions  and  laying  down  general  prop- 
ositions on  self-defense,  in  a  separate  para- 
graph, charged:  "If  defendant  in  the  course 
of  the  fatal  altercation  fired  a  number  of 
shots,  you  are  instructed  that  if  the  first 
shot  was  fired  under  circumstances  amount- 
ing to  self-defense,  the  defendant  had  the 
right  in  self-defense  to  continue  to  shoot 
as  long  as  it  reasonably  appeared  to  him 
that  he  was  in  danger.  And  if  such  first 
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shot  was  fired  in  self-defense^  and  defend- 
ant fired  other  shots  into  the  head  or  body 
of  deceased,  thereby  producing  or  hasten- 
ing the  death  of  deceased,  when  it  no  longer 
reasonably  appeared  to  him  that  he  wai 
in  danger,  then  such  later  shots  would  not 
be  in  self-defense  (but  the  offense  in  sueh 
case  would  be  of  no  higher  grade  than  man- 
slaughter)." Appellant  objected  to  tiiis 
paragraph  of  the  charge,  and  especiaUy  to 
the  last  line  or  two  thereof,  inclosed  in 
parentheses,  as  above  shown,  claiming  that 
it  was  an  undue  limitation  and  resirictioa 
of  his  right  of  self-defense.  The  testimoaj 
shows  that  the  shooting  of  the  deceased  by 
appellant  was  with  a  22- target  rifle;  that, 
in  order  to  fire  each  shot,  a  lever  had  to  be 
worked  to  eject  the  shell  as  it  was  fired, 
and  thereby  or  otherwise  shift  the  next 
cartridge  from  the  magazine  into  the 
barrel  of  the  gun  before  it  could  be  agais 
fired;  that  the  appellant  shot  the  deceased 
thus,  though  rapidly,  nine  separate  and  dis- 
tinct times,  each  of  the  nine  shots  taking 
effect  in  the  body  of  deceased.  The  doe- 
tors  testified  that  three  of  these  separate 
and  distinct  shots  were  fired  into  the  top 
of  the  head  in  such  course  as  to  show  thit 
they  were  evidently  fired  after  the  decease 
had  fallen  and  was  lying  prostrate  on  the 
ground;  that  at  least  five  of  the  balls  whiek 
were  shot  into  the  body  of  the  deceased 
were  necessarily  fatal.  It  was  further 
shown,  by  the  physical  facts  on  the  ground, 
that  the  deceased  never  approached  appel- 
lant nearer,  as  appellant  himself  testified, 
than  "30  feet  or  something  like  that." 
And  they  were  some  fifteen  or  sixteen  steps 
apart.  Appellant  claimed  and  testified  is 
effect  that  he  believed  deceased  was  com- 
ing on  him  for  the  purpose  of  attacking 
him  with  a  knife,  and  that  the  indications 
by  the  deceased's  movements  with  his  hand 
indicated  that,  if  not  with  a  knife,  with 
some  other  deadly  instrument.  The  testi- 
mony was  overwhelming  that  deceased  was 
wholly  unarmed,  except  a  small  pocketknife, 
which  was  found  in  his  pocket  closed  whea 
searching  for  arms  immediately  after  the 
killing;  that  there  were  no  other  arms  of 
any  character  on  or  about  the  person  of  de- 
ceased when  he  was  killed.  Appellant  him- 
self in  effect  testified  that  he  saw  no 
knife  or  other  weapon  in  appellant's  hand 
at  any  time  immediately  prior  to  or  at 
the  killing.  It  was  also  overwhelmingly 
shown  later,  when  the  body  of  the  de- 
ceased was  removed  to  his  home,  and  he 
was  undressed  in  preparation  for  burial, 
that  his  person  and  pockets  were  again 
searched,  and  no  other  arms  of  any  kind 
were  found  in  his  pocket  or  otherwise 
about  his  person,  other  than  said  small 
pocket  knife    belonging    to    deceased,    which 
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was  closed  and  in  his  pocket.  It  was  shown 
that  deceased's  wife,  after  his  pants  were 
rexnot^  in  preparation  for  burial,  took 
them,  laid  them  on  a  barrel  in  another 
room  in  her  residence,  and  at  that  time  no 
other  knife  was  in  his  pocket  or  other- 
wise about  his  pants,  it  is  true  that 
some  witnesses  on  the  trial  testified  that 
the  next  day  they  examined  his  pants,  pick- 
ing them  up  off  of  said  barrel,  and  that 
then  there  was  found  a  large  knife  be- 
longing to  one  of  the  witnesses  in  the 
pants  pocket  of  the  deceased.  Even  if  that 
knife  was  so  found  after  that  length  of 
time  in  his  pocket,  it  was  closed  and  in 
his   pocket. 

Under  the  circumstances  we  think  that 
the  general  proposition  laid  down  in  said 
last-above  quoted  charge  was  a  correct 
proposition.  Certainly  it  cannot  be  con- 
tended with  any  show  of  reason  that  ap- 
pellant had  the  right  to  continue  to  shoot 
into  the  head  or  body  of  the  deceased  when 
it  no  longer  reasonably  appeared  to  ap- 
pellant that  he  was  in  any  danger  from 
the  claimed  assault  or  attempted  assault 
by  deceased  upon  him.  And  clearly  after 
several  necessarily  fatal  shots  had  been 
fired  into  his  body,  and  he  was  lying  pros- 
trate on  the  ground  30  feet  from  the  ap- 
pellant, he  did  not  have  any  right,  in  self- 
defense  or  otherwise,  to  fire  three  or  more 
other  fatal  shots  into  the  top  of  the  head 
or  body  of  the  deceased. 

Besides  this,  in  the  latter  portion  of  the 
court's  charge,  when  he  submitted  ap- 
pellant's claimed  self-defense  to  the  jury, 
he  correctly  and  fully  submitted  it  in 
every  phase  that  the  evidence  raised,  in  ap- 
pellant's favor.  And  even  if  the  general 
definition  and  principle  laid  down  in  the 
charge  quoted  was  incorrect,  it  would  not 
have  the  effect,  and  could  not  have  had 
the  effect,  of  unduly  limiting  or  restrict- 
ing appellant's  right  of  self-defense,  and 
could  not  and  did  not  in  any  way  mis- 
lead the  jury,  or  have  a  tendency  to  do  so, 
against   appellant. 

The  court,  in  submitting  appellant's  de- 
fense of  self-defense,  we  think,  clearly  sub- 
mitted it  in  accordance  with  the  law  and 
the  evidence  from  both  phases, — self-de- 
fense separate  and  distinct  from  threats, 
and  then,  in  a  separate  paragraph,  his  de- 
fense based  on  threats  by  the  deceased 
against  him.  The  charges  of  the  court 
on  these  subjects  are  lengthy.  It  is  un- 
necessary to  quote  them.  Upon  a  careful 
consideration  of  all  of  appellant's  criti- 
cisms of  the  court's  charge,  we  think  none 
of  his  criticisms  show  any  reversible  error, 
and  that  appellant's  rights  on  both  of  these 
theories  were  clearly,  fully,  and  accurately 
submitted  in  accordance  with  the  law  and 
46  LJt^.(N.S.)  64 


the  evidence  applicable  thereto  in  this  case. 
Appellant  requested  no  special  charge  on 
the  subject. 

There  are  no  other  questions  presented 
which  are  necessary  to  review. 

The  judgment  will  be  affirmed. 

Davidson,  P.  J.,  dissenting: 

I  cannot  agree  with  the  opinion  of  the 
majority  affirming  this  judgment.  The 
propositions  announced  and  rules  laid  down 
in  the  prevailing  opinion  are  so  directly  con- 
trary and  opposed  to  what  has  been  the 
settled  law  in  Texas  so  long  that  I  feel 
impelled  to  enter  this  dissent.  I  deem  it 
unnecessary  to  enter  into  a  discussion  at 
length  of  these  matters,  inasmuch  as  Messrs. 
King  &  King  have  filed  such  an  able,  elab- 
orate, and  unanswerable  brief  I  shall  con- 
tent myself  with  adopting  that  brief  and 
argument  as  my  dissenting  opinion.  In 
their  argument  every  proposition  presented 
and  affirmed  by  my  brethren  has  been  so 
successfully  met  from  a  legal  standpoint  I 
could  not  improve  upon  it;  therefore,  I 
adopt  it  as  my  dissenting  opinion.  It  is 
as  follows: 

"In  the  preparation  of  his  opinion  the 
writer  draws  certain  inferences  from  the 
evidence,  which  we  do  not  believe  the 
record  justifies.  He  adopts  that  portion  of 
the  defendant's  evidence  suitable  for  the 
holding,  but  ignores  the  remaining  part  of 
his  testimony.  The  questions  are  not  at 
all  new  to  the  criminal  jurisprudence  in 
this  state;  and  while  we  would  not  in- 
voke the  rule  of  stare  decisis,  yet  this  court 
has  so  uniformly  held  with  the  contentions 
here  made,  therefore  we  cannot  but  insist 
that  the  opinion  of  affirmance  is  not  the 
law  in  this  state,  and  a  rehearing  should  be 
granted. 

"The  court  erred  in  its  opinion  of  affirm- 
ance, in  holding  that  the  testimony  of  Lee, 
recited  in  bill  of  exception  No.  1,  that  ap- 
pellant's brother  approached  him  and  un- 
dertook to  have  him  change  or  compro- 
mise his  testimony,  was  not  collateral  to 
the  main  issue,  and  that  same  was  ad- 
missible as  original  testimony,  though  it 
does  not  appear  from  the  record  or  the 
bill  that  appellant  was  responsible  therefor. 
The  following  authorities  amply  sustain  this 
proposition:  Hoy  v.  State,  39  Tex.  Grim. 
Rep.  340,  45  S.  W.  916;  Rice  v.  State,  51 
Tex.  Grim.  Rep.  280,  103  S,  W.  1156;  Gar- 
cia V.  State,  —  Tex.  Grim.  Rep.  — ,  74  S.  W. 
916;  Glark  v.  State,  —  Tex.  Grim.  Rep.  — , 
43  S.  W.  522;  Pace  v.  State,  —  Tex.  Grim. 
Rep.  — ,  79  S.  W.  532;  Sims  v.  State,  38 
Tex.  Grim.  Rep.  644,  44  S.  W.  522. 

"The  fact  that  appellant's  brother,  who 
had  testified  in  support  of  his  defense,  had 
been  excused  by  the  court,  and  was  at  the 
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time  absent,  does  not  serve  to  change  the 
rule  announced  by  the  above  authorities. 
It  is  shown  in  the  statement  of  facts  that 
appellant's  brother  was  excused  by  the 
court  in  the  presence  of  the  prosecuting 
officers,  and  that  they  knew  he  was  then 
leaving  town,  and,  when  the  state  pro- 
posed to  introduce  the  witness  Lee  to  give 
the  testimony  complained  of  in  the  bill, 
that  they  did  not  believe  the  testimony 
was  admissible  without  a  predicate  made, 
while  appellant's  brother  was  upon  the 
stand.  On  page  67  of  the  statement  of 
facts,  and  at  the  bottom  of  the  page,  as 
the  state  began  to  introduce  such  testi- 
mony, we  find  that  the  defendant  ob- 
jected, first,  because  no  predicate  had  been 
laid,  and  that  the  state  replied:  'It  is  a 
question  I  don't  think  a  predicate  has  to 
be  laid 'for;  the  court  can  pass  on  that 
question,' — and  again,  on  page  68  of  the 
statement  of  facts,  when  the  defendant 
earnestly  insisted  upon  his  objection  for  the 
reason  that  the  occurrence  happened  in 
the  absence  of  the  defendant,  the  court 
said:  'It  only  goes  tQ  the  credibility  of 
the   witness.' 

"Defendant:  'There  is  no  predicate  laid 
for  it.' 

"Court:   'I  don't  think  it  is  a  character' 
of  matter  that  requires  a  predicate.' 

"The  state  not  only  knew  that  no  predi- 
cate had  been  laid  when  appellant's  brother 
was  testifying,  but  knew  that  the  witness 
had  been  excused,  and  would  not  longer 
be  in  attendance  upon  the  court,  and  stated, 
in  effect,  at  the  time  the  testimony  was 
offered,  that  it  was  necessary  to  lay  a 
predicate.  The  court  took  a  different  view 
from  that  entertained  both  by  counsel  for 
appellant  or  counsel  for  state,  and  ad- 
mitted the  testimony  as  original  evidence, 
the  theory  upon  which  the  opinion  of 
affirmance  holds  that  it  was  admissible. 

'The  opinion  holds  that  it  was  ad- 
missible as  original  evidence,  but  then  pro- 
ceeds to  assert  that  it  was  for  the  purpose 
of  impeaching  appellant's  brother  as  a 
witness,  and  that  it  could  have  been  con- 
sidered for  no  other  purpose  by  the  jury. 

"Mr.  Wharton  in  his  Criminal  Evidence, 
9th  ed.  §  484,  explaining  what  a  coflateral 
issue  is,  quotes  from  a  Pennsylvania  case 
as  follows:  'The  test  of  whether  or  not  a 
fact  inquired  of  in  cross-examination  is 
collateral  is  this:  Would  the  cross-examin- 
ing party  be  entitled  to  prove  it  as  a  part 
of  his  case  tending  to  establish  his  plea?' 
See  also  Hart  v.  State,  15  Tex.  App.  202, 
49  Am.  Rep.  188;  Johnson  v.  State,  22  Tex. 
App.   206,  2  S.  W.  609. 

"Impeaching  testimony,  whether  of  the 
general  reputation  of  a  witness,  or  proof 
of  contradictory  statements,  or  proof  of 
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his  interest  or  bias,  is  always  a  collater^ 
inquiry.  It  could  not  be  used  by  the  state 
for  the  purpose  of  supporting  its  conten- 
tion. Whether  a  witness  is  or  not,  thns 
impeached,  does  not  in  the  least  affect  the 
true  facts.  It  is  receivable  only  in  support 
of  the  contention  that  the  witness  is,  or 
is  not,  telling  the  facts  as  they  existed,  and 
therefore  necessarily  collateral  to  the  mala 
inquiry. 

"It  is  conceded  in  the  opinion  of  affirm- 
ance that  it  is  never  admissible  to  allow 
the  state  to  prove,  over  objection,  that 
friends,  relatives,  or  attorneys  of  the  party 
upon  trial  had  imdertaken  to  persuade  a 
witness  to  give  changed  or  manufaetured 
testimony  in  his  favor,  unless  it  be  shown 
that  the  appellant  was  connected  there- 
with, or  authorized  the  same;  but  the  writer 
of  the  opinion  holds  the  testimony  was 
not  offered  for  such  purpose,  but  for  the 
purpose  of  impeaching  appellant's  brother 
as  a  witness.  We  submit  that  it  is  not  a 
question  as  to  the  purpose  of  the  state  in 
offering  the  testimony,  but  is  a  questioa 
as  to  the  effect  the  testimony  offered  would 
have.  It  being  shown  that  the  witness  who 
approached  Lee  was  appellant's  brother,  the 
jury  could  not  but  conclude  that  appiellanc 
was  responsible  therefor.  The  following 
cases  are  ample  authority  in  support  of 
the  proposition  that  such  testimony  was 
not  admissible:  Estep  v.  State,  9  Tex.  App. 
367;  Baibee  v.  State,  23  Tex.  App.  203,  4 
S.  W.  684;  Rushing  v.  State,  25  Tex.  App. 
612,  8  S,  W.  807;  Luttrell  v.  State,  40  Tex, 
Crim.  liep.  651,  61  S.  W.  931,  11  Am.  Grim. 
Rep.  226;  Garcia  v.  State,  —  Tex.  OriuL 
Rep.  — ,  74  S.  W.  916;  Rice  v.  SUte,  51 
Tex.  Crim.  Rep.  255,  103  S.  W.  1156;  Loub- 
der  v.  State,  46  Tex.  Crim.  Rep.  122,  79 
S.  W.  562;  Day  v.  Stat«,  62  Tex.  Crim,  Rep. 
413,  138  S.  W.  127;  Day  v.  State,  62  Tex. 
Crim.  Rep.  448,  138  S.  W.  130;  Grimes  v. 
State,  —  Tex.  Crim.  Rep.  — ,  141  S.  W. 
263;  Brown  v.  State,  —  Tex.  Crim.  Rep. 
— ,  160  S.  W.  437;  Branch's  Crim.  Law, 
§  862. 

"While  the  proposition  here  announced 
and  supported  by  the  authorities  cited  is 
stated  in  the  opinion  of  affirmance  to  be 
sound,  yet  the  court  holds  that  it  was  ad- 
missible to  show  the  bias  of  appellant's 
brother,  and  to,  in  this  way,  impeach  him 
as  a  witness,  even  in  the  absence  of  predi- 
cate laid.  In  reply  to  this  holding  we  as- 
sert that  it  has  ever  been  the  law,  where 
proof  of  tampering  with  the  witness  would 
not  be  admissible  as  original  evidence,  that 
it  is  inadmissible  for  impeachment,  and 
that  error  in  admitting  it  is  not  cured  by 
limiting  the  same  in  the  charge  to  impeach- 
ment. Rice  v.  State,  51  Tex.  Crim.  Rep. 
281,  103  S.  W.  1156;   Garcia  v.  State,  — 
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Tex.  Crim.  Rep.  — ,  74  S.  W.  916;  Swain  v. 
State,  48  Tex.  Crim.  Rep.  104,  86  S.  W.  335; 
Hoy  V.  State,  39  Tex.  Crim.  Rep.  340,  45 
S.  W.  916. 

"In  the  case  of  Garcia  t.  State,  supra, 
")  Judge  Henderson,  speaking  for  the  court, 
uses  this  language:  'True,  the  witness  had 
been  introduced  by  appellant,  and  had  testi- 
fied to  an  alibi  in  his  favor;  but  this  did 
not  authorize  the  introduction  of  illegiti- 
mate testimony  against  appellant  on  the 
pretext  of  impeaching  this  witness.  Un- 
less appellant  sent  his  father  to  see  prose- 
cutor, in  order  to  compromise  the  case, 
he  would  not  be  bound  by  anything  that 
his  father  did  in  that  connection.' 

"In  Hoy  y.  State,  supra.  Judge  David- 
son, speaking  for  the  court,  says:  'The 
very  reason  given  by  the  court  for  the  ad- 
mission of  the  testimony  should  have  ex- 
cluded it.  If  it  was  not  legitimate  as 
original  evidence,  certainly  it  could  not  be 
used  for  the  purpose  of  impeaching  a  wit- 
ness. Irrelevant  and  inadmissible  evidence 
does  not  become  admissible  or  proper  be- 
cause sought  to  be  used  for  the  purpose  of 
impeachment.' 

"In  the  case  of  Rice  v.  State,  supra. 
Judge  Henderson,  upon  a  motion  for  re- 
hearing, discussing  a  similar  question, 
says:  'Of  course,  it  will  not  be  contended 
that  this  testimony  is  original  testimony 
inhering  in  or  appertaining  to  the  case;  it 
transpired  long  after  the  case.  If  appellant 
was  shown  to  be  connected  therewith,  it 
would  constitute  original  testimony  against 
him  as  a  circumstance  suggesting  con- 
sciousness of  guilt  in  fabricating  testi- 
mony, and  tampering  with  witnesses  comes 
under  that  category;  but,  as  stated,  the 
evidence  was  not  oflfered  as  original  testi- 
mony, but  as  impeaching  evidence.  Clearly 
it  was  introduced  upon  a  collateral  issue, 
and  w^as  confessedly  offered  to  affect  the 
credibility  of  the  witness  Ed  Prather.* 
Further  discussing  the  question,  the  court 
approvingly  quotes  from  Wharton's  Crim- 
inal Evidence  [9th  ed.  §  484],  as  follows: 
'Applying  this  test,  was  the  evidence  here 
offered  pertinent  to  the  case,  or  was  it  a 
contradiction  upon  a  collateral  issue,  and 
not  upon  any  issue  involving  defendant's 
guilt  or  innocence?  Evidently  it  was  upon 
a  collateral  issue,  and  both  court  and 
counsel  so  regarded  it.  The  court  at- 
tempted in  its  charge  to  limit  this  testi- 
mony to  the  impeachment  of  Ed  Prather, 
but,  as  has  heretofore  been  held  by  this 
court,  when  illegal  testimony  for  impeach- 
ment purposes  has  been  admitted,  and  this 
of  itself  is  of  a  hurtful  character,  it  is 
impossible  for  the  court  to  limit  it  so  as 
not  to  prove  injurious  to  appellant.'  He 
cited,  as  supporting  the  proposition  so  an- 
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nounced,  Cogdcll  v.  State,  43  Tex.  Crim. 
Rep.  178,  63  S.  W.  645;  Morton  v.  State,  43 
Tex.  Crim.  Rep.  633,  67  S.  W.  115;  Casey  v. 
State,  49  Tex.  Crim.  Rep.  174,  90  S.  W.  1018. 

"This  confronts  us  with  this  situation: 
The  opinion  of  affirmance  is  committed  to 
the  proposition  that  the  testimony  show- 
ing that  appellant's  brother  attempted  to 
have  a  witness  compromise  or  change  his 
testimony,  in  the  absence  of  appellant  and 
without  his  knowledge,  is  clearly  not  ad- 
missible, and  this  court,  from  all  the  au- 
thorities above  citedi  has  uniformly  held 
that  illegal  testimony  is  never  admissible 
under  the  guise  of  impeaching  a  witness 
in  the  case,  and  further,  under  authorities 
cited,  going  so  far  as  to  hold  the  error 
thus  committed  cannot  be  cured  by  a 
charge  of  the  court  limiting  the  illegal 
testimony  to  purposes  of  impeachment. 

"Again  the .  testimony,  if  otherwise  ad- 
missible, being  collateral,  was  not  admiss- 
ible in  the  absence  of  a  predicate  laid  while 
appellant's  brother  was  upon  the  stand, 
and  this  court  erred  in  its  opinion  of  af- 
firmance in  holding  the  same  admissible  in 
the  absence  of  such  predicate.  The  writer 
of  the  opinion  of  affirmance  holds  that 
the  testimony  was  admissible  to  show  the 
interest  and  bias  of  appellant's  brother  as 
a  witness.  If  admissible  at  all,  it  was 
for  the  purpose  of  affecting  his  standing 
as  a  witness.  He  loses  sight,  however, 
of  the  fact  that  this  is  but  one  way  of 
attacking  the  credibility  of  a  witness.  As 
stated  above,  the  credibility  of  a  witness 
is  always  a  collateral  inquiry.  Whether 
or  not  a  witness  is  credible  has  nothing 
to  do  with  the  guilt  or  innocence  of  the 
party  upon  trial,  and  all  evidence  except 
that  tending  to  establish  guilt  or  inno- 
cence is,  according  to  the  rule  announced 
herein  above,  as  quoted  by  Mr.  Wharton's 
Criminal  Law,  collateral   evidence. 

"In  the  language  of  the  writer  of  the 
opinion,  'is  is  elementary'  that  all  im- 
peaching evidence  must  be  supported  by  a 
predicate.  The  common -law  rule  upon  the 
subject,  announced  as  far  back  as  the 
Queen's  Case,  2  Brod.  &  B.  312,  22  Revised 
Rep.  662,  11  Eng.  Rul.  Cas.  183,  is  to  the 
effect  that  when  a  witness  has  been  ex- 
amined on  one  side,  it  is  not  competent 
for  the  opposite  party  to  introduce  evi- 
dence to  show  his  bias,  feeling,  or  par- 
tiality towards  the  parties,  unless  the  wit- 
ness has  been  previously  questioned  himself 
as  to  that  point.  Even  in  the  discussion 
of  this  principle  in  40  Cyc.  p.  2676,  and  in 
30  Am.  &  Eng.  Enc.  Law,  1127,  cited  in  the 
opinion,  it  is  there  stated  that  the  great 
weight  of  authority  is  in  support  of  the 
position  here  taken,  and  against  the  hold- 
ing of  the  opinion. 
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"We  now  pass  to  the  rule  as  it  has  been 
uniformly  announced  by  the  courts  of  this 
state,  both  in  criminal  and  civil  cases,  and 
we  here  assert,  that,  in  so  far  as  we  have 
been  able  to  find,  there  can  be  no  authori- 
ties of  the  Texas  courts  found  in  support 
of  the  holding  made  by  the  honorable 
judge  in  the  opinion  in  this  case.  All  of 
the  authorities  hold  just  to  the  contrary 
of  the  rule  as  announced  in  the  opinion. 
Barry  v.  State,  37  Tex.  Crim.  Rep.  302,  39 
S.  W.  e92;  Mitchell  v.  State,  38  Tex.  Crim. 
Rep.  170,  41  S.  W.  816;  Nite  v.  State,  41 
Tex.  Crim.  Rep.  348,  54  S.  W.  763;  Mar- 
tinez V.  State,  —  Tex.  Crim.  Rep.  — ,  63 
S.  W.  635;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
La  Prelle,  22  Tex.  Qv.  App.  594,  55  S.  W. 
125.  For  a  full  and  complete  discussion  of 
all  the  authorities,  see  note  in  82  Am.  St. 
Rep.  54. 

"Discussing  this  question  in  the  case  of 
Barry  v.  State,  supra.  Judge  Henderson, 
for  the  court,  says:  'Nor  do  we  believe  it 
was  proper  for  the  state  to  elicit  from 
Mrs.  Jackson  testimony  to  the  effect  that, 
on  the  morning  after  the  homicide,  she  was 
at  Mrs.  Ford's,  and  that  Mrs.  Ford  en- 
deavored to  make  her  remember  that  on  a 
certain  occasion  the  deceased,  Healey, 
rubbed  his  hand  on  the  stomach  of  Mrs. 
Barry,  the  wife  of  the  defendant,  and  asked 
her  (Mrs.  Barry)  when  the  "damn  little 
bastard  was  going  to  be  horned,"  and,  on 
the  witness  replying  that  she  "did  not 
hear  deceased  use  that  language,"  that  then 
Mrs.  Barry  said  to  her,  "You  will  have  to 
remember  it,"  or,  "You  must  remember  it." 
Now,  if  Mrs.  Ford  had  been  placed  on  the 
stand,  and  she  had  been  examined  as  to 
this  matter,  for  the  purpose  of  showing 
that  she  was  interested  in  procuring  testi- 
mony for  defendant,  or  fabricating  the  same, 
and  she  had  denied  making  this  sugges- 
tion to  Mrs.  Jackson,  then  Mrs.  Jackson 
might  have  been  examined  upon  this  point 
solely  for  the  purpose  of  impeachment.'  It 
was  exactly  an  effort  of  this  kind  to  have 
the  witness  Lee  change  his  testimony,  or 
remember  things  to  which  he  had  not  testi- 
fied, that  he  says  appellant's  brother  un- 
dertook to  have  him  do;  that  is,  appellant's 
brother  tried  to  make  the  witness  re- 
member having  heard  appellant  make  the 
statements  when  he  approached  the  two 
immediately  after  the  killing.  We  there- 
fore take  it  that  this  case  is  as  near  in 
point  with  the  facts  in  the  case  under 
discussion  as  could  be  found.  Again,  the 
same  judge,  in  the  case  of  Mitchell  v. 
State,  supra,  used  the  following  language: 
•Now,  it  would  have  been  perfectly  com- 
petent, in  order  to  show  that  the  witness 
John  Pierce  was  prejudiced  against  ap- 
pellant, that  he  endeavored  to  have  his  em- 
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ployers  discharge  him,  but  the  witnesi 
Pierce  should  have  been  first  asked  about 
this  matter  to  afford  him  an  opportunity  of 
denying  or  explaining  the  same.  His  ex- 
planation might  have  been  such  as  to  hsTe 
obviated  the  necessity  of  any  contradic- 
tory evidence.  If  he  had  denied  the  same 
then,  as  showing  prejudice  on  his  part 
against  appellant,  it  would  have  bees 
competent  to  have  contradicted  him  upoo 
this  collateral  matter.' 

"In  the  case  of  Martinez  v.  State,  — 
Tex.  Crim.  Rep.  — ,  53  S.  W.  635,  Judge 
Brooks,  discussing  this  identical  ques- 
tion, uses  the  following  language:  'We 
think  the  court  erred  in  permitting  the 
witness  Green  to  contradict  the  witness 
Arrera,  because  there  was  no  predicate 
laid  for  said  contradiction.  Appellant's  de- 
fense was  an  alibi.  His  sister  snd 
brother-in-law  had  testified  to  facts,  if 
true,  that  would  have  entitled  appellant 
to  an  acquittal.  If  the  witness  Florcntio 
Arrera  had  been  asked  the  question  as  to 
whether  or  not  he  stated  to  the  witness 
Green,  at  the  time  indicated  in  the  bill, 
that  appellant  was  not  at  the  house,  said 
witness  might  have  been  able  to  give  soair 
explanation  as  to  the  reason  for  making 
said  false  statement  that  would  not  hav< 
wholly  destroyed  his  testimony.'  And 
further  in  said  opinion  he  says:  *It  is  s 
well-known  rule  of  evidence  that,  where 
a  party  proposes  to  contradict  a  witness, 
the  predicate  must  first  be  laid  by  asking 
the  witness  if  he  did  not  make  a  certain 
statement  at  a  certain  time  and  place,  and 
to  a  certain  party.'  He  cites  in  support  of 
the  holding  Jordan  v.  State,  10  Tex.  479; 
Walker  v.  State,  6  Tex.  App.  576;  Mason  t. 
State,  7  Tex.  App.  623. 

"In  the  case  of  Galveston,  H.  &  S.  A.  B. 
Co.  V.  La  Prelle,  22  Tex.  Civ.  App.  594,  55 
S.  W.  125,  Chief  Justice  Fisher,  for  the  court 
of  civil  appeals,  uses  the  following  lan- 
guage: 'The  appellee,  on  the  trial  of  the 
case,  did  not  lay  any  predicate  for  the  in- 
troduction of  this  evidence,  by  first  inqnir- 
ing  of  witness  Dillon  as  to  whether  such  a 
request  for  information  had  been  made  of 
him,  for  the  names  of  the  absent  witnesses, 
and  giving  the  time  and  place  of  such  re- 
quest.' He  reversed  and  remanded  the  ease 
upon  this  one  question,  and  in  the  opinion 
cited  the  Queen's  Case,  hereinabove  men- 
tioned, and  from  which  opinion  the  state- 
ment hereinabove  made  is  taken. 

"Again  the  court  erred  in  its  opinion  of 
affirmance,  in  holding  that  it  was  not  neces- 
sary to  limit  the  testimony  of  the  witness 
Lee,  as  complained  of  in  bill  No.  1,  for  the 
purpose  of  impeachment  of  appellant's 
brother  as  a  witness,  even  if  the  testimony 
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was  admissible,  as  presented  in  appellant's 
bill  of  exceptions  No.  2. 

"It  might  be  that  a  jury  of  lawyers 
would  know  how  to  draw  a  distinction  be- 
tween the  purpose  of  admission  of  testi- 
mony and  the  effect  of  its  admission,  but 
how  it  can  be  held  that  the  average  lay- 
man could  draw  this  distinction  is  be- 
yond comprehension.  It  is  not  a  ques- 
tion as  to  the  purpose  the  state  or  the 
court  had  in  admitting  the  testimony. 
This  purpose  should  have  been  made  known 
by  a  charge  from  the  court  to  the  jury 
limiting  the  evidence  to  the  purpose  for 
which  it  was  admitted;  if  it  was  ad- 
missible, the  jury  had  nothing  to  do  with 
the  purpose  that  may  have  been  hidden  in 
the  mind  of  the  prosecuting  attorney  or 
buried  in  the  'breast'  of  the  court  in  offer- 
ing certain  testimony.  They  deal  with 
the  effect  of  testimony,  and  not  with  the 
purpose  for  which'  it  was  introduced,  and 
it  has  always  been  held  that,  if  the  evi- 
dence could  be  used  by  the  jury  as  an  in- 
criminating fact,  or  to  exercise  a  strong, 
undue,  or  improper  influence  upon  the 
jury  as  to  the  main  issue,  injurious  or  pre- 
judicial to  appellant,  then  it  is  the  duty  of 
the  trial  court  to  limit  or  restrict  the  ef- 
fect of  such  testimony  in  his  charge,  so 
that  no  unwarranted  results  could  ensue. 
This  is  practically  the  language  used  by 
the  court  in  the  case  of  Winfrey  v.  State, 
41  Tex.  Crim.  Rep.  638,  56  S.  W.  919. 
See  also  Maines  v.  State,  23  Tex.  App.  576, 
5  S.  W.  123;  Washington  v.  State,  23 
Tex.  App.  336,  6  S.  W.  119;  Davidson  v. 
State,  22  Tex.  App.  373,  3  S.  W.  662; 
Burks  V.  State,  24  Tex.  App.  326,  6  S.  W. 
.300;  Wilson  v.  State,  37  Tex.  Crim.  Rep. 
385,  35  S.  W.  390,  38  S.  W.  624,  39  S.  W. 
373;  Benjamin  v.  State,  57  Tex.  Crim.  Rep. 
291,  122  S.  W.  642;  Harvey  v.  State,  67 
Tex.  Crim.  Rep.  5,  136  Am.  St.  Rep.  971,  121 
S.  W.  501.  This  is  true,  and  has  been  held 
to  be  true  by  this  court,  even  though  the 
evidence  is  offered  to  impeach  the  credi- 
bility of  the  witness  by  showing  his  bias 
or  interest  in  favor  of  the  party  upon  trial. 
Coker  v.  State,  86  Tex.  Crim.  Rep.  67,  31 
S.  W.  655;  Pearson  v.  State,  56  Tex.  Crim. 
Rep.  612,  120  S.  W.  1004. 

"As  stated  above,  the  jury  have  to  do 
with  the  effect  of  the  testimony,  and  not 
the  purpose  for  which  it  is  introduced. 
How  can  they  know  the  purpose  of  the 
testimony  unless  the  court  informs  them 
In  his  charge?  It  is  true  that  a  contra- 
dictory statement  can  be  used  to  impeach 
the  testimony  of  the  party  who  testifies 
differently  from  the  statement  made,  but 
here  we  have  a  different  proposition.  To 
show  that  a  man's  brother  approached  a 
witness  in  his  case,  and  undertook  to  have 
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him  change  or  compromise  his  testimony^ 
would  be  very  persuasive  to  the  jury  that 
the  defendant  and  his  family  were  fabri- 
cating a  defense,  and  it  would  but  be  the 
natural  course  of  human  nature  to  so  con- 
clude, in  the  absence  of  a  charge  specifical- 
ly telling  the  jury  the  purpose,  and  only 
purpose,  for  which  they  could  consider  the 
testimony. 

'The  rule  is  plainly  announced  by  Judge 
Henderson  in  Wilson's  Case,  37  Tex.  Crim. 
Rep.  385,  39  S.  W.  373,  as  follows:  The 
general  rule  is  that  whenever  extraneous 
matter  is  admitted  in  evidence  for  a  spe- 
cific purpose  incidental  to,  but  which  is 
not  admissible  directly  to  prove,  the  main 
issue,  and  which  might  tend,  if  not  ex- 
plained, to  exercise  a  strong,  undue,  or  un- 
proper  influence  upon  the  jury  as  to  the 
main  issue,  injurious  and  prejudicial  to 
the  right  of  the  party,  then  it  becomes  the 
imperative  duty  of  the  court  in  its  charge 
to  so  limit  and  restrict  it  as  that  such 
unwarranted  results  cannot  ensue;  and 
the  failure  to  do  so  will  be  radical  and 
reversible  error,  even  though  the  charge 
be  not  excepted  to.' 

"Again,  in  Taylor's  Case,  22  Tex.  App. 
529,  58  Am.  Rep.  656,  3  S.  W.  763,  *It  is 
permissible,  where  motive  is  the  impor- 
tant question,  to  prove  other  transactions  of 
a  similar  character,  .  .  .  but  where, 
however,  this  is  permissible,  it  is  always 
important  that  the  charge  of  the  court 
should  properly  limit  and  restrict  the  jury, 
in  their  consideration  of  such  testimony, 
exclusively  to  the  purposes  of  its  ad- 
mission, unless  they  should  give  it  unwar- 
ranted weight  as  evidence  proving  the  main 
fact.' 

"In  the  case  of  Bennett  v.  State,  43  Tex. 
Crim.  Rep.  243,  64  S.  W.  265,  discussing 
the  necessity  of  limiting  testimony,  the 
following  language  is  used:  'But,  without 
an  instruction  on  the  subject,  would  the 
jury  confine  their  consideration  of  said 
testimony  to  that  purpose  alone?  Would 
they  know  the  object  of  its  introduction? 
It  must  be  remembered  that  jurors  are, 
for  the  most  part,  unacquainted  with  the 
rules  of  law,  and  therefore  the  necessity 
on  the  part  of  the  court  to  instruct  them 
with  reference  to  their  duties.' 

"Now,  whatever  appellant's  brother  said 
to  the  witness  Lee,  it  was  subsequent  to 
and  no  part  of  the  transaction  in  which 
appellant  shot  and  killed  deceased,  and,  as 
said  in  the  quotation  last  above,  'Would 
the  jury  confine  their  consideration  of  said 
testimony  to  that  purpose  alone?  Would 
they  know  the  object  of  its  introduction?' 
In  the  present  case,  would  not  the  jury 
conclude  that  the  testimony  was  admitted 
for  all  purposes,,  and,  if  so,  would  it  not 
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be  natural  for  them  to  conclude  that  ap- 
pellant was  responsible  for  his  brother^s 
acts  ? 

*The  court,  in  its  opinion  of  affirmance, 
overlooked  entirely  the  case  of  Coker  v. 
State,  supra,  decided  by  the  sage  of  the 
criminal  law  of  this  state,  Judge  Hurt. 
In  that  case  the  state  was  undertaking  to 
locate  the  shoes  worn  by  Coker  at  the  time 
of  the  homicide;  it  being  shown  that  the 
shoes  would  likely  reTeal  the  truth  as  to 
whether  or  not  the  defendant  committed 
the  offense.  His  mother  was  one  of  his 
strongest  witnesses,  and  the  state  was  un- 
dertaking to  show,  and  did  show  circum- 
stantially, that  she  had  hidden  his  shoes. 
An  objection  was  reserved  to  the  testi- 
mony, and  it  was  also  objected  that  the 
court  did  not  limit  the  testimony,  and 
Judge  Hurt,  in  disposing  of  the  question, 
in  reversing  the  case,  used  the  following 
language:  'Again,  if  Mrs.  Sallie  Coker 
concealed  the  shoes,  appellant  was  not  re- 
sponsible for  her  acts.  She,  however,  being 
a  witness  for  him,  the  state,  for  the  pur- 
pose of  proving  that  she  was  very  much 
biased  in  his  favor,  if  not  wholly  corrupt, 
and  therefore  wholly  unworthy  of  belief, 
could  show  it.  This  evidence,  however, 
was  not  limited  to  the  only  purpose  for 
which  it  could  have  been  introduced.  The 
jury  were  not  •  instructed  to  consider  it 
only  for  the  purpose  of  impeaching  Mrs. 
Coker.  In  the  absence  of  instnictions 
clearly  and  emphatically  limiting  it  to  its 
proper  use,  the  jury  would,  in  all  prob- 
ability, reason  thus:  The  mother  knew  her 
son  to  be  guilty;  she  knew  or  believed 
that  his  shoes,  if  found,  would  convict 
him;  hence  her  conduct.  She  concealed 
them  from  the  officers.'  That  case  is  di- 
rectly in  point  with  that  feature  of  the 
question  now  under  discussion.  There  it 
was  attempted  to  show  that  the  mother 
of  Coker,  and  who,  by  the  way,  was  a  wit- 
ness in  his  behalf,  had  suppressed  testi- 
mony, and  Judge  Hurt  clearly  holds  that  it 
was  the  duty  of  the  trial  court  to  specifi- 
cally and  emphatically  limit  the  effect  of 
the  testimony  to  the  purpose  of  impeach- 
ing Mrs.  Coker  as  a  witness.  This  com- 
pletely answers  the  opinion  of  this  court, 
wherein  it  is  stated  that  the  testimony 
was  admissible  because  appellant's  brother 
was  a   witness  in  the  case. 

"Again,  in  Pearson's  Case,  supra,  this 
court,  then  composed  of  its  present  pre- 
siding judge  and  Associate  Judges  Brooks 
and  Ramsey,  through  a  majority  of  the 
court,  held,  in  discussing  the  following 
question,  propounded  to  Pearson's  witness 
White  while  upon  the  stand,  to  wit:  *You 
are  the  man  that  went  around  to  Mr.  Pear- 
son's daughter  just  after  the  killing,  and 
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told  her  not  to  tell  anything  on  him,  didn't 
youT' — that,  while  the  same  was  admissible 
to  show  the  interest  and  bias  of  the  wit- 
ness, it  was  nevertheless  the  duty  of  the 
court  to  limit  such  testimony  to  the  pur- 
pose for  which  it  was  admitted.  The  pre- 
siding judge  of  this  court  wrote  the  opio- 
ion  in  the  Pearson  Case,  and  dissented, 
holding  that  the  testimony  was  not  ad- 
missible for  any  purpose,  and  cites  the 
cases  which  appellant  cites  in  his  brief  as 
sustaining  his  dissent.  The  other  two 
judges  disagreed  with  the  presiding  judge 
as  to  the  admissibility  of  the  testimonj, 
but  held  that  it  was  the  duty  of  the  court 
to  limit  the  effect  of  the  same,  and  there- 
fore permitted  the  reversal  of  the  case. 
"Again,  the  court  erred  in  holding  the 
charge  of  the  court  instructing  the  jury, 
if  defendant  fired  a  number  of  shots,  and 
the  first  shot  was  fired  in  self-defense, 
still  if  he  continued  to  shoot,  so  as  to 
hasten  the  death,  when  it  no  longer  rea- 
sonably appeared  to  him  that  he  was  in 
danger,  that  such  later  shots  would  not 
be  in  self-defense;  but  the  offense  in  such 
event  would  be  of  no  higher  grade  than 
manslaughter.  If  the  defendant  in  tiie 
course  of  a  fatal  altercation  fired  a  number 
of  shots,  you  are  instructed  that  if  the 
first  shot  was  fired  under  circumstances 
amounting  to  self-defense,  the  defendant 
had  the  right  in  self-defense  to  continue 
to  shoot  as  long  as  it  reasonably  appeared 
to  him  that  he  was  in  danger;  and  if 
such  first  shot  was  fired  in  self-defense, 
and  defendant  fired  other  shots  into  the 
head  or  body  of  deceased,  thereby  produc- 
ing or  hastening  the  death  of  the  de- 
ceased, when  it  no  longer  reasonably  ap- 
peared to  him  that  he  was  in  danger^  then 
such  later  shot  would  not  be  in  self-de- 
fense; but  the  offense  in  such  event  would 
be  of  no  higher  grade  than  manslaughter.' 
The  charge  is  an  undue  limitation  and 
restriction  of  defendant's  right  of  self- 
defense,  for  the  reason  the  testimony  no- 
where suggests  the  issue  presented.  All 
the  testimony  shows  the  shots  were  fired 
rapidly,  and  that  it  was  a  continuous 
transaction;  hence  the  charge  presented 
an  issue  justifying  defendant's  conviction 
for  manslaughter  not  raised  by  the  testi- 
mony. Under  the  charge  the  jury  were 
justified  in  finding,  as  they  did,  for  man- 
slaughter, notwithstanding  they  mi<:;ht 
have  believed  that  the  first  shot  produced 
the  death,  and  that  it  was  fired  in  self- 
defense.  It  is  no  offense  to  fire  an  addi- 
tional shot,  if  death  resulted  from  the 
first  shot.  Besides  the  court  does  not 
present  in  his  charge  to  the  jury  the  con- 
verse of  the  proposition.  It  was  a  charge 
upon  weight  of  evidence,  and  calculated  to 
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lead  the  jury  to  the  conclusion  that  the 
court  was  of  the  opinion  that  appellant 
was  at  least  guilty  of  manslaughter  be- 
cause he  had  fired  some  eight  or  nine  shots. 
Clark  V.  State,  56  Tex.  Crim.  Rep.  296,  120 
S.  W.  179;  Smith  v.  Stete,  57  Tex.  Crim. 
Rep.  455,  123  S.  W.  701;  Duke  ▼.  State, 
61  Tex.  Crim.  Rep.  19,  133  S.  W.  433; 
Jones  V.  State,  44  Tex.  Crim.  Rep.  408,  7Jl 
S.  W.  962;  Swain  v.  State,  48  Tex.  Crim. 
Rep.  98,  86  S.  W.  335;  Best  v.  State,  61 
Tex.  Crim.  Rep.  554,  135  S.  W.  581;  Foster 
V.  State,  —  Tex.  Crim.  Rep.  — ,  148  S.  W. 
583. 

"This  charge  authorized  appellant's  con- 
viction for  manslaughter  if  he  fired  a  shot 
after  Manning's  death,  even  though  the 
first  shot  was  fired  in  self-defense.  It  is 
no  offense  to  fire  a  shot  into  the  body  of 
one  who  has  expired.  If  this  was  true, 
he  would  be  guilty  of  manslaughter  if  he 
went  now  and  fired  into  the  body  of  de- 
ceased. That  he  fired  after  the  death  of 
deceased  is  receivable  as  evidence  only  for 
the  purpose  of  arriving  at  the  motive  with 
which  he  fired  the  first  shot.  There  being 
no  question  of  an  abandonment  of  the 
difficulty  on  the  part  of  the  deceased,  and 
all  the  evidence  showing  that  it  was  a 
continuous  transaction,  we  submit,  if  the 
first  shot  was  in  self-defense,  that  all 
were  in  self-defense,  and  that  it  was  error 
to  permit  his  conviction  for  manslaughter 
under  the  terms  of  this  charge. 

"The  judge  writing  the  opinion  infers 
that  appellant  fired  shots  after  deceased 
was  upon  the  ground,  whereas,  all  of  the 
testimony  is  to  the  contrary.  The  doctor 
used  by  the  state  testified  that  all  of  the 
shots  were  straight  in,  with  the  exception 
of  two,  and  that  they  ranged  slightly 
downward.  He  could  not  even  approximate 
the  degree  of  the  range;  and  defendant, 
the  only  eyewitness,  testified  that  all  shots 
were  fired  before  deceased  fell.  A  minute 
description  is  given  in  the  opinion  as  to 
how  long  it  took  to  operate  the  gim,  for 
the  purpose,  we  presume,  of  destroying 
the  idea  that  it  was  a  continuous  trans- 
action. The  evidence  upon  this  point  is 
that  it  was  a  four-arm  rifle,  one  of  those 
rifles  that  works  with  a  slide,  that  you 
did  not  have  to  throw.it  back  and  forth 
like  an  ordinary  Winchester,  but  that 
you  could  shoot  it  as  fast  as  you  could 
work  the  trigger.  Appellant  testified  that 
it  was  a  repeating  Remington,  four-arm 
rifle,  and  that  he  could  shoot  it  as  rapidly 
as  he  could  work  his  hand,  and  that  he 
did  not  shoot  after  Manning  fell.  Miss 
Maud  Layton  testified  that  she  heard  the 
shots,  and  it  went  just  like  firecrackers.! 
This  was  all  the  testimony  as  to  how  the  I 
shots  were  fired,  and  we  submit  that  it 
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showed  a  continuous  transaction,  without 
creasing  or  interruption,  and  if  so,  and  the 
first  shot  was  fired  in  self-defense,  all  were 
fired  in  self-defense.  The  testimony  does 
not  suggest  the  idea  of  an  abandonment 
of  the  difficulty,  or  of  a  cessation  of  the 
shooting,  and  the  same  is  in  line  with  the 
opinion  by  Judge  Harper  in  the  case  re- 
cently decided,  wherein  he  held  that  the 
shots  were  a  continuous  transaction. 

"Taking  the  case  upon  the  whole,  each 
of  the  questions  discussed,  appellant  is 
entitled   to   a  reversal." 

Replication  to  dissenting  opinion. 

In  complete  reply  to  the  brief  and  argu- 
ment of  Messrs.  King  &  King,  appellant's 
attorneys,  made  the  dissenting  opinion 
herein,  the  stenographer  is  hereby  directed 
to  give,  immediately  following  this,  the 
brief  and  argument  of  Hon.  C.  E.  Lane,^ 
Assistant  Attorney  General,  and  Messrs. 
Blount  &  Strong,  in  behalf  of  the  state, 
citing  and  quoting  the  authorities  as  given 
by  them. 

Prendergast,    Judge. 
Harper,  Judge. 

The  said  brief  and  argument  of  Hon.  C. 
E.  Lane,  Assistant  Attorney  General,  and 
Messrs.  Blount  &  Strong  for  the  state,  is: 
"(1)  In  view  of  the  fact  that  the  opinion 
affirming  this  case  so  thoroughly  and  com- 
pletely disposes  of  every  question  raised 
by  appellant,  we  really  deem  it  unneces- 
sary to  file  a  reply  to  the  motion  for 
rehearing  filed  herein;  but,  in  view  of  the 
fact  that  the  opinion  of  affirmance  is  not 
concurred  in  by  all  members  of  the  court, 
we  desire  to  cite  a  few  additional  authori- 
ties. 

"Attorneys  for  appellant  in  presenting 
the  motion  for  rehearing  seem  to  have  a 
misconception  of  the  purpose  for  whicli 
the  testimony  of  the  witness  Bill  Lee  was 
introduced  by  the  state.  They  seem  to  be 
laboring  uAder  the  impression  that  this 
testimony  was  introduced  by  the  state  'for 
the  purpose  of  showing  that  the  brother  of 
defendant  was  undertaking  to  tamper  with 
the  witness  Bill  Lee,  and  to  corruptly  in- 
fluence him  to  testify  falsely  in  behalf  of 
defendant,'  and  all  the  authorities  cited 
in  the  motion  for  rehearing  are  cases  of 
this  character,  and,  in  our  judgment,  do  not 
touch  the  real  question  presented.  As 
stated  by  the  court  in  its  opinion  affirm- 
ing this  case,  such  was  not  the  purpose 
of  the  testimony,  and  there  is  nothing  in 
the  testimony  that  could  possibly  lead  the 
jury  to  believe  tluit  such  was  the  pur- 
pose,— the  only  purpose  for  which  the  testi- 
mony was  offered,  and  for  which  it  could 
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be  possibly  used  by  the  jury,  was  to  show 
the  interest  and  bias  of  the  witness  Phil- 
lip Bumaman  in  behalf  of  his  brother,  the 
defendant,  and  the  trial  court  so  stated 
to  the  jury  when  the  testimony  was  ad- 
mitted, using  this  language:  *It  only  goea 
to  the  credibility  of  the  witness.'  We  are 
aware  of  the  rule  that  the  trial  court  can 
only  charge  the  jury  in  writing,  yet,  in 
passing  upon  the  proposition  of  whether 
or  not  the  jury  probably  used  this  testi- 
mony for  any  other  purpose  to  the  detri- 
ment of  the  defendant,  and  especially  in 
the  absence  of  a  requested  special  charge 
to  limit  this  testimony,  we  believe  the 
court  is  authorized  to  consider  this,  be- 
cause under  the  authorities,  in  the  absence 
of  a  special  charge,  it  must,  at  least,  rea- 
sonably appear  that  the  jury,  in  all  prob- 
ability, did  use  the  testimony  improperly 
against  the  defendant.  That  this  testi- 
mony was  clearly  admissible  to  show  the 
interest  and  bias  of  the  witness  Phillip 
Bumaman,  and  that,  too,  without  laying 
a  predicate,  we  call  the  court's  attention 
to  the  following  additional  authorities: 
Earle  v.  State,  —  Tex.  Crim.  Rep.  — ,  142 
S.  W.  1181;  Pope  v.  State,  —  Tex.  Crim. 
Rep.  — ,  143  S.  W.  611;  Sexton  v.  State,  48 
Tex.  Crim.  Rep.  498,  88  S.  W.  348;  Warren 
▼.  State,  54  Tex.  Crim.  Rep.  448,  114  S.  W. 
380;  Lowry  v.  State,  53  Tex.  Crim.  Rep. 
662,  110  S.  W.  911;  Burnett  v.  SUte,  53 
Tex.  Crim.  Rep.  516,  112  S.  W.  79;  Clark  v. 
State,  —  Tex.  Crim.  Rep.  — ,  43  S.  W.  622; 
Sue  V.  State,  52  Tex.  Crim.  Rep.  129,  105 
S.  W.  804;  Renn  v.  State,  —  Tex.  Crim. 
Rep.  — ,  143  S.  W.  167;  Bumam  v.  State, 
—  Tex.  Crim.  Rep.  — ,  148  S.  W.  757;  Sims 
y.  State,  —  Tex.  Crim.  Rep.  — ,  45  S.  W. 
705;  Tow  ▼.  State,  22  Tex.  App.  175,  2  S. 
W.  582;  Porch  t.  State,  51  Tex.  Crim.  Rep. 
7,  99  S.  W.  1122. 

"In  the  ease  of  Tow  ▼.  State,  above  cited. 
Judge  Willson,  speaking  for  the  court, 
says:  'After  she  (Mrs.  Cowan)  had  testi- 
fied on  the  trial,  the  defendant  offered  to 
prove  that  about  two  hours  before  the 
homicide  she  said  that  she  made  her  son, 
James  Cox  (the  deceased),  clean  up  the 
shotgun  and  load  it  with  twelve  buck- 
shot in  each  barrel,  and  told  him  if  defend- 
ant came  on  her  premises  to  kill  him. 
This  proposed  evidence,  upon  objection 
made  thereto  by  the  state,  was  rejected. 
This  ruling  of  the  court  was  erroneous.  If 
for  no  other  purpose,  the  offered  evidence 
was  competent  to  disclose  the  unfriendly 
state  of  the  witness's  feeling  towards  the 
defendant,  and  the  malignant  character  of 
such  feeling.  It  is  always  competent  to 
show  the  animus,  the  state  of  feeling  of  the 
witness  toward  the  party  against  whom 
such  witness  testified,  and  in  such  exam- 
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ination  great  latitude  is  allowed.'  See  Tow 
V.  State,  22  Tex.  App.  175,  2  S.  W.  582." 

We  call  the  court's  attention  to  the  fact 
that  no  predicate  was  laid  before  offering 
to  prove  these  declarations  of  the  witness 
Mrs.  Cowan.  The  court  holds  sadh  decla- 
rations admissible  as  independent  and  orig- 
inal testimony  to  show  bias,  interest,  etc 

"In  the  case  of  Clark  v.  State,  abore 
cited.  Judge  Hurt,  speaking  for  the  court, 
says:  It  appears  i)y  bill  of  exceptions  No. 
6  that  appellant  introduced  one  Pelei 
King,  a  negro,  who  testified  to  material 
facts  for  the  defendant.  Counsel  for  the 
state,  on  cross-examination,  asked  the  wit- 
ness "if  he  did  not,  during  the  trial  of 
this  case,  go  to  Jonas  Williams  (a  negro 
witness  for  the  state),  and  offer  to  give 
him  $10  for  the  purpose  of  paying  a  fine 
assessed  against  Williams's  daughter,  at 
Scury,  Texas,  if  he  (Williams)  would  not 
testify  against  him  (Ring)  at  this  trialf 
King  replied  that  he  did  not  do  so.  After- 
wards Jonas  Williams  was  placed  on  the 
stand,  and  testified  that  Peter  King  had 
offered  him  $10,  etc.  Appellant  objected 
to  this  testimony,  and  the  court  overruled 
the  objections,  and  defendant  excepted. 
This  evidence  was  clearly  admissible.  Its 
object  was  to  show  the  interest  and  anx- 
iety of  Peter  King  in  behalf  of  appellant 
The  jury  had  a  right  to  know  what  his 
feeling  and  interests  were,  so  as  to  pass 
upon  the  credit  to  be  given  to  his  evidence. 
It  was  that  character  of  testimony  that 
would  not  be  used  by  the  jury  for  aoj 
other  purpose  than  as  going  to  the  credit 
of  Peter  King.'  See  Clark  v.  SUte.  - 
Tex.  Crim.  Rep.  — ,  43  S.  W.  522. 

"In  the  case  of  Sexton  v.  State,  above 
cited,  this  court,  in  an  opinion  delivered 
by  Judge  Davidson,  held  that  it  was  per- 
missible to  elicit  from  a  witness  for  de- 
fendant 'that  she  (the  witness)  had  lived 
in  adultery,  with  the  defendant  for  five  or 
six  years,'  and  that  she  knew  the  'defend- 
ant had  a  living  wife  and  child  while  she 
was  living  with  him  in  adultery*  for  the 
purpose  of  showing  her  motive  and  bias  in 
the  case  then  on  trial  for  swindling  of  de- 
fendant, and  the  friendship  and  close  re- 
lation to  the  defendant,  and  the  opinion 
does  not  show  tliat  this  testimony  was 
limited  to  the  purpose  for  which  it  was 
introduced. 

"In  the  case  of  Burnett  t.  State,  above 
cited,  Judge  Ramsey,  speaking  for  the 
court,  says:  'There  can  be,  we  think,  no 
doubt  that  it  is  always  permissible,  in 
every  case  where  it  can  be  shown  by  com- 
petent evidence,  to  make  proof  of  the  hos- 
tile attitude  of  any  witness  in  respect  to 
any  party  or  any  cause  before  the  court. 
Such  evidence  is  clearly  admissible  for  the 
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purpose  of  affecting  the  credibility  of  wit 
nesses  and  the  weight  of  their  testimony. 
2  Enc.  Ev.  406;  Surrell  v.  State,  29  Tex. 
App.  321,  16  S.  W.  816;  Watts  v.  State, 
18  Tex.  App.  381.  See  53  Tex.  Grim.  Rep. 
616,  112  S.  W.  79. 

"In  the  case  of  Porch  v.  State,  61  Tex. 
Crim.  Rep.  11,  99  S.  W.  1122.  Judge 
Brooks,  speaking  for  the  court,  says:  'Of 
course,  it  is  a  well-known  rule  of  law 
that  declarations  and  acts  of  witnesses  out 
of  the  presence  of  appellant  cannot  bind 
appellant;  but  this  rule  has  its  qualifica- 
tions. Declarations  of  witnesses  who  tes- 
tify for  the  state  or  defense,  which  show 
their  bias,  prejudice,  or  favoritism,  may  be 
introduced  for  the  purpose  of  showing 
said  bias,  prejudice,  or  favoritism.'  See 
Porch  V.  State,  60  Tex. 'Grim.  Rep.  335,  99 
S.  W.  102. 

"In  the  case  of  Renn  v.  State,  above 
cited,  this  court,  speaking  through  Judge 
Harper,  in  a  very  able  and  well-considered 
opinion,  upon  the  identical  question  here 
involved,  after  citing  numerous  authori- 
ties* in  support  of  his  position,  and  that  of 
the  majority  of  the  court,  quotes  with  ap- 
proval the  following  from  American  &  Eng- 
lish Enc.  of  Law,  vol.  30,  p.  1102:  'Dis- 
paraging evidence  of  matters  otherwise 
collateral  may  be  received  when  it  tends 
to  show  the  temper,  disposition,  or  con- 
duct of  the  witness  in  relation  to  the  cause 
or  parties;  and  not  only  is  this  evidence 
admissible  on  cross-examination  of  the 
witness,  but  other  witnesses  may  be  ques- 
tioned by  the  opposite  party  in  relation 
thereto' — citing  authorities.  This  caae  is 
not  only  directly  in  point  on  the  admissi- 
bility of  this  testimony,  but  also  directly 
in  point  on  the  proposition  that  it  was 
not  necessary  to  lay  a  predicate  before 
same    was    admissible. 

"In  the  case  of  Sue  v.  State,  62  Tex. 
Crim.  Rep.  129,  106  S.  W.  808,  the  court, 
speaking  through  Judge  Brooks,  on  the  ad- 
missibility of  this  character  of  testimony, 
says:  'Bill  of  exceptions  No.  43  shows  that 
while  the  witness  Dr.  Shields,  for  the  state, 
was  on  the  stand,  the  following  questions 
were  propounded  to  him  by  the  state: 
'*State  whether  or  not  the  lyitness  John 
Daniels,  a  witness  for  the  defendant,  had 
told  him.  Shields,  in  the  town  of  Wins- 
boro,  about  six  months  ago,  if  he.  Shields, 
would  assist  him,  Daniels,  in  testifying 
that  the  malt  corn  hauled  to  Shield's 
mill  by  the  witness  Daniels  belonged  to 
the  witness  J.  S.  Warren,  that  they  would 
send  the  old  scoundrel,  meaning  him,  War- 
ren, to  the  penitentiary."  Appellant  ob- 
jects to  same  because  the  same  is  irrele- 
Tant  and  immaterial,  and  was  an  attempt 
by  the  state  to  impeach  the  witness  Daniels 
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upon  an  immaterial  issue,  and  had  no  con- 
nection whatever  with  this  case,  and  throws 
no  light  whatever  upon  same.  This  testi- 
mony was  pertinent,  in  that  it  showed 
animus  on  the  part  of  the  defense's  witness 
Daniels  against  the  state,  and  favoritism 
on  his  part  to  the  appellant.' 

''The  court,  in  the  same  case,  upon  the 
question  of  limiting  testimony  of  this  char- 
acter, says:  'Bill  No.  46  complains  that 
the  court  erred  in  its  failure  and  refusal 
to  limit  the  testimony  of  the  witness 
Alex  Brice,  wherein  he  testified  that  the 
defendant's  witness  Will  Lemmons  had 
said  to  him,  on  the  8th  or  9th  of  January, 
1907,  at  Perryville,  Texas,  that  the  state 
in  this  case  is  up  against  a  hard  proposi- 
tion, as  the  defendant's  attorney  and  his 
Uncle  John  Nixon  and  he,  Lemmons,  were 
all  working  for  the  defendant  in  this 
case,  and  that  this  was  a  hard  proposition 
for  the  state  to  go  up  against.  This  testi- 
mony could  not  possibly  have  been  used 
for  any  other  purpose.  Therefore,  it  was 
not  necessary  to  limit  the  same  [citing 
numerous  authorities].'  'When  testimony 
could  not  be  legitimately  or  rationally  used 
for  any  other  purpose,  it  is  not  error  to 
refuse  to  limit  same  for  that  purpose.' 

"In  the  recent  case  of  Burnam  v.  State, 
—  Tex.  Crim.  Rep.  — ,  148  S.  W.  769,  this 
court,  speaking  through  Judge  Harper,  in 
passing  upon  the  admissibility  of  this  char- 
acter of  testimony,  says:  'In  bill  No.  6  it 
is  complained  that  the  state  was  permitted 
to  ask  Myrtle  Lindsenby,  a  witness  for  de- 
fendant, if  Jim  Burnam,  an  uncle  of  de- 
fendant, had  given  her  a  pair  of  shoes. 
If  it  was  a  question  of  whether  or  not  Jim 
Burnam  had  attempted  to  bribe  the  witness, 
the  defendant  not  being  connected  with  it, 
it  would,  perhaps,  have  been  inadmissible, 
but  the  objections  were  that  it  was  cal- 
culated to  prejudice  defendant  with  the 
jury,  and  to  impeach  the  testimony  of  the 
witness.  The  relations  existing  between 
the  parties,  the  state  of  their  feelings,  their 
bias  and  prejudice,  have  always  been  held 
to  be  admissible;  and,  if  the  testimony  was 
adduced  to  show  the  relation  existing  be- 
tween the  Burnam  family  and  the  witness, 
it  would  be  admissible  for  that  purpose. 
Earle  v.  State,  —  Tex.  Crim.  Rep.  — ,  142 
S.  W.  1181,  and  Pope  v.  State,  —  Tex. 
Crim.  Rep.  — ,  143  S.  W.  611.'  It  does  not 
appear  that  any  predicate  was  laid  before 
this  testimony  was  offered,  but  same  was 
offered  as  original  and  independent  testi- 
mony, to  show  the  bias  and  interest  of  the 
material  witness  for  the  defendant.  It 
does  not  appear,  either,  that  this  testimony 
was  limited  for  the  purpose  for  which  it 
was    introduced. 
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"Mr.  Branch  in  his  Criminal  Law,  in  dis-    missibility  of  this  testimooy  for  a  revereal 


cuBsing  the  admissibility  of  this  class  of 
testimony  (§  461,  p.  546),  says:  'The  mo- 
tives which  operate  upon  the  mind  of  the 
witness  .when  he  testifies  are  never  re- 
garded as  immaterial  or  collateral  matters. 
A  party  may  prove  declarations  of  witness- 
es which  tena  to  show  bias,  interest,  preju- 
dice, or  any  other  material  state  or  status 
which,  fairly  construed,  might  tend  to  af- 
fect his  credibility  [citing  the  following  au- 
thorities in  support  of  this  proposition: 
Mason  v.  State,  7  Tex.  App.  623;  Sager  v. 
State,  11  Tex.  App.  Ill;  Bonnard  v.  State, 
26  Tex.  App.  195,  8  Am.  St.  Rep.  431,  7  S. 
W.  862,  7  Am.  Crim.  Rep.  462;  Bennett  v. 
State,  28  Tex.  App.  640,  13  S.  W.  1005; 
Green  v.  State,  64  Tex.  Crim.  Rep.  7,  111  S. 
W.  933;  Gelber  v.  State,  56  Tex.  Cnm. 
Rep.  462,  120  S.  W.  863;  Reddick  v.  State, 
—  Tex.  Crim.  Rep.  — ,  47  S.  W.  993].* 
These  authorities  conclusively  settle  the 
proposition  that  this  testimony  was  clearly 
admissible  for  tlie  purpose  of  showing  the 
bias  and  interest  of  the  witness  Phillip 
Burnaman,  who  was  a  very  material  wit- 
ness for  appellant. 

(2)  We   fe^l   that   we   should  apologize 


of  this  case.  We  believe  the  authorities 
cited  by  the  court,  and  in  this  reply  oa 
this  proposition,  have  even  convinced  coun- 
sel for  appellant  that  this  testimony  waa 
admissible  for  that  purpose. 

"In  view  of  the  fact  that  we  are  not  ap- 
prised of  just  what  the  'additional  argu- 
ment' of  counsel  will  be,  we  desire  to  re- 
fer, in  a  brief  way,  to  the  asaignment  of 
error  that  this  testimony  should  have  been 
limited  by  the  trial  court. 

"Mr.  Branch,  in  bis  Criminal  Law  (§ 
366),  states  the  rule  with  reference  to  lim- 
iting testimony  aa  follows:  'If  impeaching 
testimony  could  be  used  by  the  jury  for 
purposes  other  than  impeachment,  ao  as  to 
exercise  a  strong,  undue,  or  improper  in- 
fluence with  the  jury  as  to  the  main  issue, 
injurious  and  prejudicial  to  defendant,  the 
charge  must  limit  it  so  that  no  unwar- 
ranted results  wouuld  ensue  [citing  numbers 
of  authorities].' 

"Judge  Brooks,  in  the  case  of  Sue  v. 
State,  62  Tex.  Crim.  Rep.  122,  105  S.  W. 
804,  lays  down  the  rule  as  follows:  'Whea 
testimony  in  a  trial  for  murder  could  not 
have  been  legitimately  or  rationally   used 


to    the    court     for    further    burdening   the  I  for  any  other  purpose  than  that  for  which 


record  in  this  case,  and  we  would  not  do 
so  but  for  the  fact  that  counsel  for  ap- 
pellant, after  this  case  was  submitted  on 
motion  for  rehearing,  requested  time  of  the 
court  in  which  to  file  an  additional  brief, 
and,  as  we  understand,  were  granted  by  the 
court  until  the  Uth  of  the  present  month 
(June)  to  do  so.  No  additional  argument 
was  filed  by  that  datt*;  hence  if  one  is 
filed,  we  will  not  have  an  opportunity, 
probably,  to  see  it  before  this  case  is  final- 
ly disposed  of. 

"We  have  carefully  re-read  the  motion 
for  rehearing  filed  in  this  case,  and  most  of 
the  authorities  cited  therein,  and,  after  do- 
ing so,  we  are  still  convinced,  as  we  were 
when  this  case  was  originally  submitted, 
that  there  is  not  a  serious  question  raised 
by  the  record  in  this  case,  and  it  strikes 
us  that  counsel  for  appellant  are  rather 
seeking  to  drive  this  court  to  a  retraction 
of  the  original  opinion  of  affirmance  by 
constant  insistence  rather  than  by  cita- 
tion of  authority  in  support  of  their  con- 
tention. 

"In  our  reply  to  the  motion  for  rehear- 
ing, we  devoted  most  of  same  to  argument 
and  citation  of  authorities  that  the  testi- 
mony of  the  witness  Lee  as  to  what  the  wit- 
ness Phillip  Burnaman  said  to  him  was  ad- 
missible for  the  purpose  of  showing  the  bias 
and  interest  of  said  witness.  We  did  this 
for  the  reason  that  counsel  for  appellant 
seemed  to  rely  principally  upon  the  inad- 
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it  was  used,  there  was  no  error  in  failing 
to  limit  the  same  to  that  purpose.'  This 
rule  is  cited  with  approval  in  the  case  of 
Wright  V.  State,  56  Tex.  Crim.  Rep.  358, 
120  S.  W.  458. 

"Now  the  court  will  notice,  in  the  rule 
laid  down  by  Mr.  Branch  and  approved  by 
this  court,  that  the  testimony  must  1m 
such,  if  not  limited,  that  it  could  exercise 
a  strong,  undue,  or  improper  influence  witii 
the  jury  as  to  the  main  issue,  injurioos> 
and  prejudicial  to  defendant.  Under  this 
rule  the  court  must  conclude  from  this 
record  that  the  testimony  of  the  witness 
Lee  could  legitimately  and  rationally  be 
used  by  the  jury  to  exercise  a  strong,  uiidue, 
or  improper  influence  with  the  jury  in  find- 
ing appellant  guilty  of  the  ofl'ense  with 
which  he  was  charged.  That  is,  that  it  was 
such  testimony  that  the  jury  would  prob- 
ably use,  if  not  limited,  to  establish  the 
fact '  that  appellant  unlawfully  killed  de- 
ceased; and)  in  passing  upon  this  proposi- 
tion, this  court  must  presume  that  the 
jury  who  tried  this  man  was  at  least  of 
average  intelligence,  and  had  some  regard 
for  the  oath  administered  to  them  and 
the  charge  of  the  court  delivered  to  them. 

"The  testimony  of  the  witness  Lee,  in  ef- 
fect, was  *that  Phillip  Burnaman  came  to 
him  on  two  difi'erent  occasions,  and  tx>ld 
him  that  they  ought  to  get  together  on 
what  appellant  said  to  them  just  after  the 
killing,  as  they  would  soon  hav'e  to  go  to 
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<!ourt/  and  then  repeated  what  he  (Phillip) 
understood  appellant  to  say  on  that  occa- 
sion, and  the  only  reply  made  by  the  wit- 
ness Lee  was  that  he  expected  to  tell  the 
truth   about    the   matter.      This   certainly 
does  not  show  an  atttempt  on  the  part  of 
Phillip    Bumaman    to     bribe     the    witness 
Lee,  but  it  shows,  not  only  a  great  interest 
on  the  part  of  Phillip  in  his  brother,  but 
a  strong  bias  in  his  favor.    This  does  not 
fall   in  the  class  of  cases  cited  by  appel- 
lant at  all.    All  those  cases  are  where  the 
friends    and    relatives    had    undertaken    to 
improperly  or  corruptly  influence  the  wit- 
ness.    Can  it  be  said  that  there  was  any- 
thing in  the  conversation  between  the  wit- 
ness   Lee     and    Phillip     Bumaman    that 
£ended    in    any   way,   or  could  have   been 
used  in  any  way  by  the  jury,  to  establish 
the  guilt  of  appellant  for  unlawfully  kill- 
ing deceased,  which  was  the  main  issue  to 
be  established?     Can  it  be  said,  from  the 
mere   fact    that   Phillip   Bumaman    was    a 
brother  of  appellant,  and  had  this  conver- 
sation with  the   witness   Lee,   that   an  in- 
telligent jury  would  presiune  that  appel- 
lant was  responsible  for  the  conversation, 
and  would  therefore  override  the  charge  of 
the  court  and  send  this  man  to  the  peni- 
tentiary   on    presumption    instead    of    evi- 
dence?   Juries  in  Texas  are  ordinarily  men 
of  average   intelligence,   of    at  least   suffi- 
cient   intelligence    to    understand    and    re- 
gard  their  oaths;    and,  as   said  by  Judge 
Brooks  in   the  Wright  Case,  supra:    'It  is 
utterly  irrational  to  presume  that  a  sworn 
jury  would  disregard  their  oaths  and  con- 
vict a  man  of  murder  on  the  theory  that 
they  thouglit  he  had  committed  burglary.' 
Outside  of  showing  the  interest  of  the  wit- 
ness Phillip  Bumaman,  what  occurred  be- 
tween  him   and   the   witness   Lee   was   fa- 
vorable to  appellant,  for  Phillip  stated  on 
that  occasion  just  what  he  testified  to  in 
the  case,   which   was  favorable  to  defend- 
ant, and  it  therefore  tended  to  corroborate 
Phillip's  testimony,  because  it  showed  that 
he   was   making   the   same   statement   the 
day    after    the    killing   that   he    made    on 
the  trial.    The  witness  Lee  made  no  state- 
ment as  to  how  he  understood  the  matter; 
therefore  the  naked  fact  that  Phillip  had 
this  character  of  conversation  with  Lee  is 
the  one  thing  that  appellant  claimed  that 
the    jury    could    use    to    his    disadvantage, 
and  in  order  for  this  case  to  be  reversed, 
this  court  must  determine  that  an  intelli- 
gent jury,  duly  sworn,  did  permit  this  fact 
to   exercise   a   strong,   undue,   or   improper 
influence    in   determining   the   guilt   of   ap- 
pellant   of   manslaughter.     To    our    minds, 
if    the    court    will    pardon    the    expression, 
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it  is  absolutely  absurd  to  impute  to  a  jury 
any  such  want  of  common  sense,  and 
would,  indeed,  be  going  far  into  the  field 
of  imagination  and  speculation,  and  would 
write  into  the  jurisprudence  of  this  state 
a  precedent,  if  followed,  that  would  result 
in   the  improper  reversal  of  many  cases. 

"The    case    of    Clark    v.    State,   —    Tex. 
Crim.  Rep.  — ,  43  S.  W.  522,  is  a  case,  in 
our  judgment,  disclosing  facts  which  were 
much  more  calculated  to  injure  the  rights 
of  appellant  than  the  facts  of  the  case  at 
bar,  and  we  desire  to  call  the  court's  spe- 
cial attention  to  the  opinion  of  Judge  Hurt 
in    this   case,   as   follows:    'It   appears   by 
bill  of  exceptions  No.  6  that  appellant  in- 
troduced   one    Peter   King,    a    negro,    who 
testified  to  material  facts  for  the  defend- 
ant.   Counsel  for  the  state,  on  cross-exam- 
ination, asked  the  witness  "if  he  did  not, 
during  the  trial  of  this  case,  go  to  Jonas 
Williams   (a  negro  witness  for  the  state), 
and  oifer  to  give  him  $10  for  the  purpose 
of  paying  a  fine  against  Williams's  daugh- 
ter,   ...    if  he    (Williams)     would  not 
testify  against  (we  construe  this  to  mean 
contrary)  him  (King)  at  this  trial."    King 
replied  that  he  did  not  do  so.    Afterwards 
Jonas  Williams   was  placed  on   the   stand, 
and    testified    that   King   had   offered   him 
$10,  etc.    Appellant  objected  to  this  testi- 
mony, and  the  court  overruled   the  objec- 
tions, and  defendant  excepted.     This   evi- 
dence   was   clearly   admissible.     Its   object 
was   to  show   the  interest  and  anxiety   of 
Peter   King   in    behalf    of    appellant.     The 
jury  had  a  right  to  know   what  his   feel- 
ing and  interests  were,  so  as  to  pass  upon 
the  credit  to  be  given  his  evidence.    It  was 
that    character    of    testimony    that    would 
not  be  used  by  the  jury  for  any  other  pur- 
pose than  as  going  to  the  credit  of  Peter 
ICing.'    Certainly,  if  the  testimony  set  out 
above  in  the  Clark  Case,  which  was  offered 
to  show  the  interest  of  a  defendant's  wit- 
ness, should  not  have  been  limited  by  the 
court  to  the  purpose  for  which  it  was  of- 
fered, it  will  require  no  further  argument 
that  the  testimony  in  the  case  at  bar  was 
not  that  character  of  testimony  requiring, 
at  the  hands  of  the  court,  a  charge  limit- 
ing same. 

"In  our  reply  to  the  motion  for  rehear- 
ing heretofore  filed,  we  referred  to  and 
quoted  from  the  case  of  Sue  v.  State,  52 
Tex.  Crim.  Rep.  122,  105  S.  W.  807,  808, 
and  we  desire  here  again  to  call  the  court's 
particular  attention  to  this  case,  and  the' 
authorities  cited  therein  by  Judge  Brooks, 
on  the  question  of  it  not  being  necessary 
to  limit  testimony. of  this  character.  As 
heretofore  stated,  this  court,  to  grant  this 
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motion  for  rehearing,  must  be  convinced 
that  the  jury  permitted  this  testimony  to 
exercise  a  strong,  undue,  or  improper  in- 
fluence as  to  the  main  issue,  and  that  they 
could  legitimately  and  rationally  use  it 
for  that  purpose,  and  in  this  connection 
we  call  the  court's  special  attention  to  the 
fact  that  the  record  shows  in  this  case 
that,  at  the  time  the  trial  court  admitted 
this  testimony,  he  stated,  in  the  presence 
and  hearing  of  the  jury,  the  specific  pur- 
pose for  which  it  was  admitted,  and  while 
we  understand  that  charges  in  felony  cases 
to  a  jury  must  be  in  writing,  yet  we  sub- 
mit, in  passing  upon  the  proposition  as  to 
whether  or  not  the  failure  to  limit  this 
testimony  did  cause  the  jury  to  permit 
same  to  exercise  an  improper  influence  on 
them  in  the  consideration  of  the  case,  that 
this  court  can  and  should  take  into  con- 
sideration this  statement  of  the  trial  court 
at  the  time  he  admitted  the  testimony,  for 
the  reason  that  it  absolutely  destroys  the 
proposition  asserted  by  appellant  that  the 
jury  did  use  this  testimony  for  some  other 
purpose  than  that  for  which  it  was  admit- 
ted. 

"Judge  Brooks,  while  on  the  bench,  ren- 
dered an  opinion  in  which  he  held  that  a 
verbal  declaration  of  this  kind  could  and 
should  be  taken  into  consideration  in  pass- 
ing upon  the  proposition  as  to  whether 
appellant  was  probably  injured  by  the  fail- 
ure to  limit  testimony.  The  writer  of  this 
read  this  opinion  within  the  last  two  weeks, 
but  we  have  so  far  been  unable  to  put  our 
hands  on  it  again,  and  therefore  will  be 
unable  to  cite  it;  but,  without  reference 
to  this  opinion  by  Judge  Brooks,  it  seems 
to  us  to  be  a  sound  proposition  of  law  that 
this  court  is  fully  authorized  to  take  into 
consideration  the  entire  record  in  the  case 
in  passing  upon  this  matter. 

"No  special  charge  was  requested  by  ap- 
pellant limiting  this  testimony,  and  this 
court  has  repeatedly  held,  in  the  absence 
of  a  special  charge,  that  it  must  be  ap- 
parent that  injury  was  done  the  defendant 
by  failure  of  the  court  in  its  main  charge 
to  charge  on  any  particular  phase  in  the 
case. 

"In  addition  to  the  authorities  cited 
above,  and  those  cited  in  our  reply  to  the 
motion  for  rehearing  heretofore  filed,  we 
call  the  court's  attention  to  the  follow- 
ing additional  authorities:  Blanco  v.  State. 
—  Tex.  Crim.  Rep.  — ,  67  S.  W.  828;  Waters 
V.  State,  54  Tex.  Crim.  Rep.  327,  114  S.  ^ . 
628;  Wright  v.  State,  56  Tex.  Crim.  Rep. 
358,  359,  120  S.  W.  458;  Treadway  v. 
State,  —  Tex.  Crim.  Rep.  — ,  144  S.  W. 
656;  Harrelson  v.  State,  60  Tex.  Crim.  Rep. 
46  L.R.A.(N.S.) 


534,    132   S.   W.   783;    Branch,   Grim.   Law, 
§  873,  p.  565,  last  subdiv. 

"We  submit  that  this  court  cannot  rea- 
sonably arrive  at  the  conclusion  that  the 
jury  in  this  case  could  legitimately  and 
rationally  use  this  testimony  in  establisli- 
ing  the  main  issue,  and  that  said  testi- 
mony did  exercise  a  strong,  undue,  or  im- 
proper influence  with  the  jury  for  said  pur- 
pose, and  therefore  there  waa  no  error  in 
failing  to  limit  said  testimony.  Certainly 
none  in  the  absence  of  a  requested  special 
charge. 

"We  submit  that  the  appellant  in  this 
case,  from  the  record  before  this  court, 
has  had  a  fair  and  impartial  trial  at  the 
hands  of  an  intelligent  jury,  that  his  pun- 
ishment is  indeed  lenient  for  the  crime 
committed,  and  that  the  motion  for  re- 
hearing should,  we  earnestly  insist,  und^r 
the  authorities,  be  overruled. 

"(3)  That  the  trial  court  properiv 
charged  on  defendant's  right  to  continue 
to  shoot  so  long  as  it  reasonably  appeared 
to  him  that  he  was  in  danger,  etc.,  we  cite 
the  following  additional  authorities:  Clark 
V.  State,  56  Tex.  Crim.  Rep.  295,  120  S, 
W.  179;  Smith  v.  State,  57  Tex.  Crim.  Rep. 
455,  123  S.  W.  698;  Swain  v.  State,  48  Tex. 
Crim.  Rep.  104,  86  S.  W.  335;  Branch,  Crim. 
Law,  §  452,  p.  278.  Under  these  authorities 
— in  fact  under  the  unbroken  line  of  de- 
cisions in  this  state — it  would  have  been 
reversible  error  under  the  facts  in  this 
record  for  the  trial  court  to  have  failed 
to  have  given  the  charge  which  was  given 
on  the  right  of  defendant  to  continue  to 
shoot  so  long  as  it  reasonably  appeared  to 
him  that  he  was  in  danger. 

'*0n  the  proposition  that  the  trial  court 
properly  charged  the  jury  in  this  same 
paragraph  of  his  charge  that  defendant  did 
not  have  the  right  to  continue  to  shoot 
after  the  danger  ceased,  as  viewed  from  his 
standpoint,  we  call  the  court's  attention  to 
the  opinion  Of  this  court,  speaking  through 
Judge  Harper,  in  the  case  of  Renn  ▼.  State, 
—  Tex.  Crim.  Rep.  — ,  143  S.  W.  167.  It  is 
certainly  an  elementary  proposition  of 
law  that  defendant  has  not  the  right  to 
continue  to  shoot  and  inflict  wounds  that 
hasten  or  contribute  to  the  death  of  the 
deceased  after  the  danger  has  ceased,  as 
viewed  from  his  standpoint,  and  this  is 
what  the  trial  court  told  the  jury  in  the 
case  at  bar^  and 'the  trial  court  only  in- 
structed the  jury  on  this  phase  of  the  law 
in  connection  with  his  charge  presenting 
one  phase  of  manslaughter. 

"If  the  trial  court  had  not  given  the 
latter  part  of  the  paragraph  of  the  charge 
on  this  subject,  as  follows:    And  if  such 
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lint  shot  was  fired  in  self-defense,  And 
defendant  fired  other  shots  into  the  head 
or  body  of  deceased,  thereby  producing  or 
hastening  the  death  of  deceased,  when  it 
no  longer  reasonably  appeared  to  him  that 
he  was  in  danger,  then  such  later  shots 
could  not  be  in  self-defense;  but  the  of- 
fense in  such  event  would  be  no  higher 
than  manslaughter,' — ^the  jury  might  have 
found  from  the  evidence  that  the  first  shot 
was  fired  in  self-defense,  but  that  other 
Bhot3  which  hastened  or  contributed  to 
the  death  of  deceased  were  fired  not  in 
self-defense,  and  have  found  the  defend- 
ant guilty  of  murder  in  the  second  de- 
gree; hence  it  was  incumbent  upon  the  trial 
court  to  give  the  portion  of  the  charge 
above  quoted.  But  in  justice  to  the  state, 
the  court  should  have  required  the  jury  to 
find  that  the  ingredients  of  manslaughter 
existed  at  the  time  of  the  firing  of  the 
last  shots,  before  they  would  be  justified 
in  reducing  the  offense  to  manslaughter, 
but  instead  of  so  doing  he  simply  charged 
the  jury  that  under  such  circumstances 
defendant  could  be  guilty  of  no  higher  of- 
fense than  manslaughter,  and  certainly  the 
defendant  cannot  complain  at  this  charge, 
as  it  was  presenting  one  phase  of  the  case 
raised  by  the  facts  in  a  most  favorable 
light  to  him.  We  therefore  submit  that 
there  is  nothing  in  the  contention  of  ap- 
pellant on  this  charge." 

Petition    for    rehearing   denied   June    25, 
1913. 
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COMMERCIAL  NATIONAL  BANK,  Respt., 

V.  • 

DAVID  ECCLES  et  al.,  Appts. 
(—  Utah,  — ,   134   Pac.   614.) 

Party  wall  ~  easement  ~  effect  of  in- 
jury to  wall. 

An  easement  in  a  party  wall  is  not  de- 
stroyed by  the  destruction  by  fire  of  the 
owner's   building,    which    so   weakens    the 

U  that  it  cannot  be  used  for  the  purposes 


desired  by  the  owner,  if  it  remains  suffi- 
cient for  the  purposes  of  the  easement;  but 
the  owner  must,  if  he  desires  to  replace 
it,  protect  the  rights  of  the  owner  of  the 
easement  and  reconnect  his  building  with 
the  new  wall. 

(Frick,    J.,   dissents.) 

(June  7,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Weber  County 
in  plaintiff's  favor  in  a  suit  to  enjoin  the 
removal  of  a  wall  in  which  plaintiff  claimed 
an  easement.     Affirmed. 

Statement  by  MeCarty,  Ch.  J.: 

This  action  was  originally  commenced 
against  David  Eccles,  S.  T.  Whitaker,  and 
Roy  Sheedy  to  enjoin  them  from  tearing 
down  and  removing  a  certain  stone  and 
brick  wall  situated  along  the  south  of  de- 
fendant Eccles'  land,  which  constituted  the 
north  bound|^ry  of  the  land  and  building 
owned  by  the  plaintiff.  During  the  pend- 
ency of  the  action  on  this  appeal,  David 
Eccles  died,  and  the  cause  is  continued  in 
the  name  of  his  administrator.  For  the 
purpose  of  brevity  and  convenience,  the 
name  of  Eccles  will  be  used  in  this  opinion, 
instead  of  the  administrator.  It  appears 
from  the  record  that  the  other  defendants 
have  no  interest  in  the  subject-matter  of 
the  action  other  than  as  employees  of  the 
defendant  Eccles;  hence  further  reference 
will  not  be  made  to  them. 

The  findings  of  fact  made  by  the  trial 
court,  all  of  which  are  within  the  issues, 
are,  so  far  as  material  here,  as  follows: 

"(2)  That  the  defendant  David  Eccles  is 
the  owner  and  in  possession  of  the  following 
described  real  property  situated  in  Ogden 
City,  Utah,  to  wit:  A  part  of  lot  seven 
(7),  block  twenty-five  (26),  plat  'A,'  Og- 
den City  survey,  and  further  described  as 
beginning  at  the  northeast  comer  of  said 
lot  seven  (7),  running  thence  south  along 
the  west  boundary  of  Washington  avenue 
71.80  feet  to  the,"  etc. 

"(3)  That  the  plaintiff.  Commercial  Na- 
tional Bank  of  Ogden,  was  and  is  the  owner 
and  holds  the  title  to  certain  lands  lying 


Note. '^ Party  wall:  effect  of  destruc' 
tion  of  huUding  to  terminate  adjoin^ 
4ng  otimer*8  easement  of  eupport. 

The  earlier  cases  upon  this  subject  are 
eollected  in  the  note  to  Bowhay  v.  Richards, 
19   L.Rji.(N.S.)    883. 

Upon  the  theory  that  when  a  party  wall 
is  destroyed  by  fire,  lapse  of  time,  or  other* 
wise,  in  the  absence  of  a  contract  for  re- 
building it,  the  easement  therein  is  at  an 
end,  it  was  held  in  Fewell  v.  Kinsella,  — 
Tex.  Civ.   App.  — ,   144   S.   W.   1174,  that 


lex.  Uiv.   App. 
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where  one  party  tears  down  a  building  in 
order  to  erect  another,  and  where  because 
of  the  dangerous  character  of  the  wall,  that 
is  also  removed  by  order  of  the  city  council, 
and  the  other  party  thereupon  builds  a  new 
wall  wholly  on  his  own  premises,  the  former 
party  has  no  easement  of  support  therein 
and  may  be  prevented  from  using  the  same 
And  in  Ebert  v.  Mishler,  234  Pa.  609, 
83  Atl.  696,  where  the  chief  controversy 
arose  over  rights  in  a  common  alley,  it  ap- 
pears that  adjoining  buildings  resting  upon 
a  party  wall  were  accidentally  destroyed  by 
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south  of  the  land  of  the  defendant,  and 
that  between  such  lands  so  owned  by  the 
plaintiff  and  the  south  boundary  of  defend- 
ant's land  described  in  finding  of  fact  No. 
2  there  is  an  intervening  irregular  strip  of 
land  which  the  plaintiff  purchased  from  the 
defendant  David  Eccles  in  the  year  1903, 
and  paid  to  said  defendant  for  said  irregu- 
lar strip  of  land  the  sum  of  $1|894,  and 
upon  said  strip  of  land  the  north  side  of 
the  plaintiff's  building  was  constructed  and 
is  situated. 

"(4)  That  along  the  south  boundary  of 
the  premises  described  in  the  second  finding 
of  fact  there  is  a  stone  foundation  and  a 
bfick  wall  upon  said  foundation  extending 
upward  from  the  ground  th^ee  stories;  that 
said  foundation  is  36  inches  thick,  that 
the  first  story  of  said  brick  wall  is  32  inches 
thick,  and  the  two  upper  stories  are  28 
inches  thick.  That  the  said  wall  is  sit- 
uated wholly  upon  the  said  ground  belong- 
ing to  the  defendant  David  Eccles. 

"(5)  That  the  plaintiff  constructed  its 
building  upon  its  land  immediately  south 
of  the  said  land  of  the  said  defendant  David 


Eccles  in  the  year  1903,  and  at  that  tim^ 
for  the  sum  of  $634.67  paid  to  the  said  de- 
fendant, the  plaintiff  purchased  and  becamt 
the  owner  of  an  easement  in  the  foundatioB 
and  brick  wall  situated  along  the  sontli 
boundary  of  said  defendant's  premises  from 
the  basement  to  the  center  of  the  sills  of 
the  third  story,  and  the  said  plaintiff  hss 
used  said  wall  for  the  support  and  mainte- 
nance of  its  building  situated  on  its  said 
premises  from  the  time  of  the  construct  ion 
of  the  same.  That  no  interest  in  the  wall 
and  foundation  other  than  the  easement 
aforesaid,  and  no  interest  in  the  lands 
upon  which  said  wall  stands,  was  purchased 
by  the  plaintiff  from  the  defendant. 

"(6)  That  the  joists  supporting  the  roof 
and  different  floors  of  plaintiff's  building 
situated  upon  its  said  land  along  the  north 
side  thereof  rest  upon  and  are  supported 
by  the  wall  on  the  south  boundary  of  said 
defendant's  land,  and  the  steam  and  wat^r 
pipes  attached  to  and  as  a  part  of  plain- 
tiff's building  are  now  attached  to  and 
placed  in  said  wall,  and  were  placed  there 
at  the  time  of  its  construction  under  the 


fire,  and  one  party  thereupon  removed  his 
half  of  the  wall  which  was  left  standing 
after  the  fire  and  used  the  material  there- 
from in  re-erecting  his  building  wholly 
upon  his  own  land;  and  it  is  said  that  in 
the  absence  of  any  agreement  for  the  res- 
toration of  the  wall,  neither  party  may  call 
upon  the  other  for  its  restoration,  but  that 
the  easement  in  the  wall  ceases  and  either 
may  dispose  of  his  portion  of  the  premises 
as  he  pleases;  the  party  wall  having  been 
obliterated,  either  party  has  the  right  to 
decline  to  rebuild,  or  he  may  rebuild  upon 
liis  own  lands  without  reference  to  the 
former  rights  in  the  wall;  and  one  party 
having  rebuilt  wholly  upon  his  own  lands, 
the  other  party,  if  he  desires  to  rebuild, 
must  likewise  erect  wholly  upon  his  land. 

But  it  seems  that  if  one  party  rebuilds 
tlie  wall,  not  wholly  upon  his  own  premises, 
but  as  a  party  wall,  the  easement  of  the 
other  party  therein  will  revive. 

Thus,  under  a  deed  of  a  parcel  of  ground, 
directing  the  grantee  to  erect  thereon  a 
building  with  a  party  wall  for  the  use  of 
both  parties,  and  reserving  to  the  grantor 
a  perpetual  easement  in  such  wall,  such 
easement  not  being  confined  to  the  use  of 
the  wall  first  erected,  but  being  a  contin- 
uing right  which  applies  to  any  wall  so 
erected  by  the  grantee,  when  buildings  con- 
structed pursuant  to  such  stipulation  with 
a  party  wall  are  accidentally  destroyed  by 
fire,  so  long  as  the  grantee  has  no  build in;^ 
on  his  lot,  the  easement  of  the  grantor  in 
the  wall  is  in  abeyance;  but  when  the  gran- 
tee rebuilds,  the  easement  is  revived.  Ac- 
cordingly, while  the  grantor  may  not  com- 
pel the  grantee  to  rebuild  in  order  that  the 
former  may  again  have  the  use  of  the  wall, 
yet  whenever  such  grantee  does  rebuild,  he 
is  under  obligation  to  prepare  the  wall  at 
46  L.R.A.(N.S.) 


his  own  cost  for  the  use  of  the  grantor,  and 
the  latter  cannot  be  compelled  to  bear  any 
portion  of  the  expense  of  such  preparation. 
Frisbie  v.  Bigham  Masonic  Lodge,  133  Kv. 
588,  118  S.  W.  359. 

It  will  be  observed  that  it  is  held  in 

COMMEBCIAL    NaT.    BaNK    V.    ECCI£8,    that 

the  mere  destruction  by  fire  of  a  building 
which  so  weakens  the  party  wall  that  it 
cannot  be  retained  and  used  as  a  support 
for  the  kind  of  building  which  the  owner 
contemplates  constructing  in  place  of  the 
one  destroyed,  but  which  does  not  interfere 
with  the  support  given  to  the  other  party, 
does  not  terminate  the  easement  of  the  lat- 
ter therein ;  and  if  the  owner  of  the  burned 
building  removes  such  wall,  he  must  replace 
it  with  one  whh:h  will  afford  the  same  sup- 
port to  the  other  party. 

Similarly,  it  was  held  in  Lexington  Lodge 
V.  Beal,  94  Miss.  521,  49  So.  833,  that  the 
accidental  destruction  by  fire  of  one  build- 
ing resting  upon  a  party  wall,  leaving  the 
adjoining  building  intact  and  leaving  the 
wall  reasonably  safe  as  a  support  for  that 
building,  at  least  with  a  moderate  degree 
of  re-enforcement,  but  leaving  the  wall  in- 
capable of  supporting  the  new  building  con- 
templated by  the  owners  of  the  one  de- 
stroyed does  not  give  the  adjoining  owner 
the  right,  by  refusing  permission  to  the 
other  to  tear  down  and  rebuild,  to  compel 
the  latter  either  not  to  build  again  or  to 
build  only  such  a  structure  as  the  wall 
remaining  may  suffice  to  support;  the  own- 
er of  the  burned  building,  has  the  right  to 
tear  down  the  insufficient  or  dangerous 
party  wall  and  replace  it  with  a  stronger 
and  better  one,  provided! he  gives  to  the 
adjoining  building  the  same  support  as  it 
had  in  the  old  wall.  H.  C.  Sh. 
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rights  granted  to  plaintiff  by  the  said  de- 
fendant, and  that  the  said  wall,  together 
with  the  openings  for  the  joists  and  other 
supports  and  for  the  placing  the  steam  and 
water  pipes  therein,  are  necessary  for  the 
support  of  plaintiff's  said  building,  and  are 
a  part  of  said  building,  and  the  rights  to 
have  the  joists  and  other  supports,  steam 
and  water  pipes,  placed  in  the  north  wall 
of  said  defendant's  building  belong  to  and 
are  a  part  of  the  rights  belonging  to  plain- 
tiff's easement  in  and  to  said  wall. 

"  ( 7 )  That  at  the  time  of  the  construction 
of  plaintiff's  building  on  its  said  premises, 
and  prior  thereto,  and  since  that  date,  up 
to  and  including  the  15th  day  of  Novem- 
ber, 1911,  there  was  situated  upon  the 
premises  of  the  defendant  David  Eccles  a 
fiTe-story  brick  and  stone  building  with  a 
basement,  and  that  the  said  building  was 
on  said  15th  day-  of  November,  1911,  par- 
tially destroyed  by  fire,  but  that  the  walls 
of  said  building  were  left  standing,  and 
that  the  south  wall  was  and  is  sufficient 
and  ample  for  the  support  and  mainte- 
nance of  the  plaintiff's  building  as  con- 
structed on  its  said  premises. 

"(8)  That  the  said  five-story  building  on 
the  lands  of  defendant  has  been  twice  whol- 
ly destroyed  by  fire,  so  that  the  walls  alone 
were  left.  That  by  reason  of  the  action  of 
said  fires  and  the  elements  thereof  said 
south  wall  has  been  so  impaired  and  dam-^ 
aged  that  it  is  insufficient  upon  which  to 
safely  rebuild  or  to  support  such  a  building 
as  was  formerly  situated  and  supported  on 
defendant's  land,  and  that  same  is  insuffi- 
cient to  support  such  higher  modern  build- 
ing as  defendant  proposes  to  erect  on  his 
land. 

"(9)  That  the  plaintiff's  building  has  no 
other  or  additional  support  along  its  north 
side,  save  the  support  of  the  said  wall,  and 
that  the  taking  out  and  removing  of  said 
wall  would  cause  the  plaintiff's  building  to 
fall  and  become  a  mass  of  ruins. 

"(10)  That  the  said  defendant  David 
Eccles  is  desirous  of  and  intends  to  con- 
struct a  new  and  more  modem  building 
upon  his  said  land,  and  that  the  said  south 
wall  of  said  building  is  insufficient  in  its 
present  condition  to  support  the  building 
which  the  said  defendant  contemplates  and 
is  desirous  of  and  intends  to  construct  upon 
said  premises,  and  that  the  said  wall  can- 
not be  made  sufficiently  strong  to  support 
the  contemplated  building  without  great 
expense  and  without  reinforcing  same  by 
taking  additional  space  of  the  said  de- 
fendant's premises,  and  for  that  reason 
the  said  defendant  desires  to  remove  and 
tear  down  the  present  wall  along  the  south 
boimdary  of  his  said  premises  to  make 
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room  for  and  permit  the  construction  of 
tlie  new  building  as  aforesaid. 

''(11)  That  prior  to  the  institution  of 
this  action  the  said  defendant  David  Eccles 
served  written  notice  upon  the  plaintiff 
of  his  intention  to  teat  down  and  remove 
said  wall, — ^but  without  offering  any  ease- 
ment or  support  in  the  new  wall  which  he 
proposed  to  construct,  or  any  protection  or 
support  to  the  plaintiff's  premises  by  reason 
of  the  removal  of  said  wall, — and  main- 
tained and  contended  that  the  said  plaintiff 
had  no  right  or  interest  in  the  present 
wall,  and  should  have  no  right  or  interest 
in  the  wall  to  be  constructed. 

"(12)  That  all  of  said  plaintiff's  build- 
ing is  occupied  by  tenants,  and  that  the 
Fred  M.  Nye  Company  hold  the  ground  or 
first  fioor  and  basement  under  lease,  and 
have  therein  an  extensive  and  large  stock 
of  men's  furnishing  goods." 

As  conclusions  of  law  the  court  found: 

"(1)  That  the  plaintiff  is  the  owner  of 
an  easement  for  the  support  of  its  building 
in  the  present  wall  situated  on  the  defend- 
ant's premises  along  the  south  boundary 
thereof,  and  that  the  said  plaintiff  is  en- 
titled to  a  like  easement  and  support  and 
right  in  the  wall  to  be  constructed  by  said 
defendant  over  and  along  the  south  bound- 
ary of  his  said  premises. 

"(2)  That  the  defendant  David  Eccles  is 
the  owner  of  the  said  wall  and  the  ground 
on  which  it  has  stood,  subject  only  to  the 
easement  of  support  of  the  plaintiff  in  such 
wall,  as  stated  in  the  findings  of  fact. 

"(3)  That  said  wall  is  insufficient  to 
support  another  building  of  like  kind  as 
that  destroyed,  and  insufficient  to  support 
such  new  and  modern  building  as  defend- 
ant proposes  to  erect,  and  that  the  defend- 
ant David  Eccles  is  entitled  to  tear  down 
and  remove  the  wall  situated  along  the 
south  boundary  of  his  said  premises,  exer- 
cising such  due  care  and  diligence  in  the 
prosecution  thereof  as  will  prevent  injury 
to  the  plaintiff's  premises. 

"(4)  That  the  said  defendant  will  be 
required  to  replace  said  wall  at  his  own 
expense  with  such  new  and  stronger  wall 
as  will  meet  the  requirements  of  his  said 
new  proposed  building,  and  shall  so  con- 
struct the  said  wall  so  as  to  afford  and 
give  to  the  plaintiff  the  same  easement, 
right,  and  support  and  use  for  its  building 
in  the  said  wall  to  be  constructed  as  the 
plaintiff  now  has  and  enjoys  in  the  present 
wall." 

A  judgment  responsive  to  and  supported 
by  the  foregoing  findings  o(  fact  and  con- 
clusions of  law  was  rendered  in  favor  of 
plaintiff.  The  judgment,  among  other 
things,  provides  that  "David  Eccles  is 
hereby  permitted  to  remove  the  wall  men- 
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tioned  ...  at  his  own  expense,  with  . 
due  care  so  as  not  to  injure  plaintiff's 
building;  .  .  .  and  the  said  plaintiff 
is  hereby  adjudged  and  is  hereby  awarded 
the  same  rights,  easement,  and  support  in 
the  wall  to  be  constructed  by  said  defend- 
ant David  Eccles,  and  the  south  boundary 
of  his  premises,  as  plaintiff  now  has  and 
enjoys  in  the  present  wall."  To  reverse 
the  judgment,  defendants  appeal. 

Messrs.  Richards  &  Boyd  and  Boyd, 
DeVlne,  &  Eccles,  for  appellants: 

The  destruction  of  a  party  wall  for  the 
purpose  for  which  it  was  used  during  the 
easement  attaching  thereto  ends  the  ease- 
ment  and   all   rights  thereunder. 

Hoffman  v.  Kuhn,  67  Miss.  746,  34  Am. 
Rep.  491;  Heartt  v.  Kruger,  121  N.  Y. 
386,  9  L.R.A.  135,  18  Am.  St.  Rep.  829, 
24  N.  E.  841;  Odd  Fellows'  Asso.  v.  Hegele, 
24  Or.  16,  32  Pac.  679;  Bonncy  v.  Green- 
wood, 96  Me.  335,  52  Atl.  786;  Partridge 
V.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632; 
Sherred  v.  Cisco,  4  Sandf.  480;  Fewell  v. 
Kinsella,  —  Tex.  Civ.  App.  — ,  144  S.  W. 
1174;    Bowhay   v.   Richards,   81    Neb.    764, 

19  L.RJV.(N.S.)   883,  116  N.  W.  677;  Har- 
ber  V.  Evans,  101  Mo.  661,  10  L.R.A.  41, 

20  Am.  St.  Rep.  646,  14  S.  W.  750. 
Messrs.    Valentine    Gideon    and    John 

G.  Hey  wood,  for  respondent: 

The  risrht  which  plaintiff  secured  in  that 
wall  still  existed  and  would  exist  in  any 
wall  that  the  defendant  might  construct 
along  the  particular  strip  of  land,  even 
had  the  entire  wall  been  destroyed. 

Frisbie  v.  Bigham  Masonic  Lodge,  133 
Ky.  588,  118  S.  W.  369. 

A  division  wall  may  become  a  party  wall, 
actual  or  presumed,  although  such  wall 
has  been  built  exclusively  on  land  of  one 
of  the  owners. 

Brown  v.  Werner,  40  Md.  15;  Bright  ▼. 
Bacon,  131  Ky.  848,  20  L.R.A.(N.S.)  386, 
116  S.  W.  268;  Brondage  v.  Warner,  2  Hill, 
146;  Heartt  v.  Kruger,  121  N.  Y.  380,  9 
L.R.A.  135,  18  Am.  St.  Rep.  829,  24  N.  E. 
841. 

The  judgment  was  correct. 

Putzel  V.  Drovers  &  M.  Nat.  Bank,  78 
Md.  349,  22  L.R.A.  632,  44  Am.  St.  Rep. 
298,  28  Atl.  276;  Lexington  Lodge  v.  Beal, 
94  Miss.  621,  49  So.  833;  Heine  v.  Merrick, 
41  La.  Ann.  194,  5  So.  760,  6  So.  637; 
Evans  v.  Jayne,  23  Pa.  34;  Dermott  v. 
Fowler,  2  Hayw.  &  H.  124,  Fed.  Cas.  No. 
18,289;  Field  v.  Leiter,  18  III.  App.  165; 
Cathcart  v.  Robinson,  5  Pet.  264,  8  L.  ed. 
120;  Martin  v.  Martin,  44  Kan.  295,  24 
Pac.  418;  Socher's  Appeal,  104  Pa.  609; 
Richey  v.  Sues,  31  Utah,  262,  87  Pac.  903. 
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McCarty,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

One  of  the  grounds  upon  which  appellants 
ask  for  a  reversal  of  the  judgment  is  that 
the  findings  of  fact  are  not  supported  by 
the  greater  weight  of  the  evidence.  We  do 
not  deem  it  necessary  to  a  clear  under- 
standing of  the  questions  presented,  for 
us  to  either  review  the  evidence  in  detail 
or  set  forth  the  substance  thereof.  We 
think  it  is  sufficient  to  here  state  that  we 
have  carefully  examined  the  record;  and, 
while  we  find  that  there  is  a  conflict  in 
the  testimony  of  some  of  the  witnesses  on 
certain  issues,  we  are  of  the  opinion  that 
the  findings  of  fact  are  supported  by  a 
clear  preponderance  of  the  evidence.  The 
wall  in  question  is  entirely  upon  the  land 
of  appellant  Eccles,  and,  as  found  by  the 
court,  respondent  has  "no  interest  in  the 
lands  upon  which  said  wall  stands."  There 
is  much  evidence,  however,  which  tends  to 
show  that  respondent  purchased  an  interest 
in  and  became  part  owner  of  the  wall  up 
to  the  third  story  thereof.  But  since  the 
court  found  that  respondent  acquired  an 
easement  only  in  the  wall,  and  as  respond- 
ent has  not  appealed  or  filed  a  cross  as- 
signment of  errors,  we  shall,  for  the  pur- 
poses of  this  appeal,  assume  that  respcmd- 
ent  acquired  no  greater  property  right  in 
the  wall  than  an  easement. 

The  important  question,  therefore,  is: 
Did  respondent's  right  to  an  easement  in 
the  wall  terminate  when  the  wall  was  ren- 
dered useless  to  appellant  Eccles  by  the 
destruction  of  his  building  of  which  the 
wall  formed  a  part?  The  position  of  ap- 
pellants on  this  question  is  clearly  stat^ 
by  their  counsel  in  their  printed  brief  as 
follows:  The  purposes  of  the  wall  were 
"to  support  mutually  two  buildings,  one 
of  five  stories  and  the  other  (respondent's 
building)  of  two  stories.  The  rights  of  the 
adjoining  owners  therein  were  mutual,  a 
cross  easement,  each  with  the  right  to  have 
its  building  supported.  When  from  calam- 
ity or  accident  such  wall  became  useless 
for  either  of  these  mutual  purposes,  the 
condition  or  relation  ceases.  The  purposes 
were  gone."  And  again  they  say:  '*The 
destruction  of  a  party  wall  for  the  pur- 
pose for  which  it  was  used  during  the 
easement  attaching  thereto  ends  the  ease- 
ment and  all  rights  thereunder."  Respond- 
ent acquired  by  purchase  from  appellant 
an  easement  in  the  wall  up  to  the  third 
story  thereof,  and  has  used  the  same  as  the 
norti^  wall  of  its  building.  The  joists  of 
respondent's  building  are  fastened  to  and 
rest  on  the  wall. 

The  authorities  practically  all  agree  that, 
where  a  party  has  acquired  an  easement  of 
support  in  a  party  wall,  the  accidental  de- 
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struction  of  the  wall  terminates  the  ease- 
ment  and  extinguishes  all  rights  arising 
thereunder.  Therefore,  if  the  wall  in  ques- 
tion had  been  rendered  useless  or  unsafe 
as  a  support  to  respondent's  building,  or 
if  it  had  been  entirely  destroyed  by  the 
lire,  it  might  be  argued  with  much  force 
that  such  impairment  or  destruction  termi- 
nated the  easement.  But  this  case  does 
not  fall  within  this  well-reoognised  rule. 
Lender  existing  conditions  respondent's 
oasement — property  right — in  the  wall  is 
just  as  valuable  and  available  as  a  sup- 
port to  its  building  as  it  was  before  the 
destruction  of  appellant  Eccles'  building. 
The  question  therefore  arises:  May  Ecdes, 
because  of  the  destruction  by  fire  of  his 
building,  which  so  weakened  the  wall  that 
it  cannot  be  retained  and  used  as  a*  sup- 
port for  the  kind  of  building  he  contem- 
plates erecting  on  the  site  of  the  on«3  de- 
stroyed, deprive  respondent  of  its  property, 
easement,  in  the  wall,  which  furnishes  the 
same  support  to  its  building  as  it  did  be- 
fore the  fire  occurred?  To  permit  Mr. 
Ecdes  to  tear  down  the  wall  and  remove 
this  support  from  respondent's  building, 
without  requiring  him,  at  his  own  expense, 
to  erect  another  wall  in  its  place,  and  there- 
by provide  the  same  support  for  respond- 
ent's building  as  the  present  wall  fur- 
nishes, would  in  effect  be  a  confiscation  of 
respondent's  property. 

It  does  not  follow  because  the  wall  is 
unsafe  as  a  support  for  the  kind  of  build- 
ing appellant  Eccles  intends  to  erect  that 
he  has  the  right  to  terminate  respondent's 
oasement  of  support  therein  for  its  build- 
ing, and  proceed  to  take  down  and  remove 
the  wall  to  the  irreparable  damage  of  re- 
spondent. That  Kccles  has  the  right  to 
remove  the  wall  and  erect  another  in  its 
stead  suitable  for  the  building  he  con- 
templates erecting  no  one  will  deny,  but 
in  doing  so  he  is  bound  to  use  ordinary  care 
to  avoid  injury  to  respondent's  builvling, 
and  to  rebuild  without  unnecessary  delay. 
.  Putzel  V.  Drovers'  &  M.  Nat.  Bank,  78  Md. 
349,  22  L.R.A.  632,  44  Am.  St.  Rep.  298,  28 
Atl.  276 ;  Lexington  Lodge  v.  Beal,  94  Miss. 
521,  49  So.  833.  In  the  case  last  cited  the 
principle  of  law  applicable  to  the  case  at 
bar  is  well  illustrated  in* the  following  lan- 
^age:  "Where  one  of  the  buildings  sup- 
ported by  a  party  wall  has  been  destroyed, 
and  the  wall  itself  has  been  so  weakened 
as  to  be  dangerous  or  insufficient  as  a  sup- 
port for  the  building  which  the  owner  of 
the  destroyed  building  is  about  to  erect,  be 
has  the  right  to  tear  down  the  insufficient 
or  dangerous  party  wall,  and  replace  it 
with  one  stronger  and  better,  provided  he 
gives  to  the  adjoining  house  the  same  right 
of  support  as  it  had  in  the  old  one.  He 
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f  is  but  exercising  his  legitimate  rights  of 
property.  If  it  follows  from  this  that  the 
owner  of  the  adjoining  building  will  be 
put  to  inconvenience  while  the  woik  of 
demolition  and  construction  is  going  on, 
this  is  an  unavoidable  consequence  attend- 
ant upon  the  adoption  and  use  of  party 
walls.  It  cannot  be  the  law  that  the  for- 
tunate adjoining  owner,  whose  building  is 
not  destroyed,  and  who  may  be  content 
with  the  wall,  although  weakened  or  par- 
tially destroyed,  can,  by  refusing  to  the 
co-owner,  whose  building  has  been  de- 
stroyed, permission  to  tear  down  and  re- 
build the  wall,  compel  him  either  not  to 
build  again  or  to  build  only  such  a  struc- 
ture as  the  wall  remaining  may  suffice 
to  support.  .  .  .  While  the  adjoining 
owner,  whose  building  has  been  destroyed, 
and  who  wishes  to  tear  down  an  insufficient 
or  dangerous  party  wall,  and  rebuild,  will 
be  accorded  this  rights  it  must  be  exercised 
so  as  to  work  no  avoidable  injury  to  the 
owner  of  the  adjoining  building.  He  will 
be  liable  if  the  work  is  done  negligently 
and  damage  to  the  co-owner  results  there- 
from."    See  also  30  Cyc.  781,  782. 

The  judgment  is  afiirmed,  with  costs  to 
respondent. 

Straup,  J.,  concurring: 

I  concur.  The  plaintiff,  for  a  valuable 
consideration,  purchased  an  interest,  not  in 
defendant's  building,  but  a  portion  of 
the  south  wall  of  his  building  five  stories 
high.  The  portion  of  the  wall  in  which  such 
interest  was  purchased  was  but  three  stories 
high,  and  in  length  that  of  plaintiff's  build- 
ing. It  was  purchased  to  furnish  the  north 
wall  for  its  building  three  stories  high,  and 
to  support  the  north  side  of  it.  True,  it 
purchased  no  interest  in  the  soil.  But  the 
interest  pjurchased  in  the  wall  and  the  pur- 
pose for  which  it  was  purchased  necessarily 
gave  the  plaintiff  an  interest  also  in  the 
soil  upon  which  the  wall  rested,  so  long  as 
it  remained  and  was  suitable  for  such 
purpose.  Such  interest  was  perpetual  and 
unconditional.  The  defendant's  building 
was  injured. by  fire.  The  south  wall  was 
injured  to  such  an  extent  as  not  to  be  suffi- 
cient, as  found  by  the  court,  to  support 
a  building  as  was  formerly  supported  on 
the  defendant's  land  or  such  a  building — 
ten  or  eleven  stories  high — as  the  defendant 
proposes  and  intends  to  erect.  But  that 
portion  of  the  wall  in  which  the  plaintiff 
for  a  valuable  consideration  purchased  an 
absolute  and  perpetual  interest  was  not 
materially  injured,  and  is  sufficient  to 
safely  and  properly  support  the  plaintiff's 
building  in  the  future  as  it  did  in  the 
past,  and  for  such  uses  and  purposes  is 
substantially  as  good  now  as  it  was  before. 
That  interest,  that  use,  that  purpose — the 
65 
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thing  bought,  the  thing  sold  and  for  which 
the  plaintiff  paid  its  money — was  not  de- 
stroyed or  materially  impaired.  The  plain- 
tiff still  has  what  it  had  bought  and  what 
the  defendant  had  sold.  That  the  wall  was 
damaged  or  impaired  for  other  purposes  is 
the  defendant's  misfortune.  The  plaintiff 
is  not  to  blame  for  that,  nor  should  it  be 
charged  with  it  by  compelling  it  to  sur- 
render that  which  it  bought  and  paid  for 
and  still  owns  and  possesses.  Observations 
are  made  that  the  defendant  should  not 
suffer  the  whole  loss  occasioned  by  the  ac- 
cidental fire.  Everyone  under  such  circum- 
stances must  bear  his  own  loss.  What  the 
plaintiff  suffered  in  such  respect  it  must 
bear.  So,  too,  must  the  defendant.  The 
plaintiff  with  respect  to  the  question  in 
hand  suffered  none,  for  it  still  has  about 
all  it  had  before  the  fire.  That  the  defend- 
ant has  not  is  his,  not  the  plaintiff's  loss. 
And  for  this  reason  do  I  see  a  distinction 
between  the  case  here  and  one  where  had 
the  wall  been  wholly  destroyed  or  damaged, 
or  that  portion  of  it  in  which  the  plaintiff 
has  an  interest.  For,  in  the  latter,  the 
interest  of  the  plaintiff  as  well  as  that  of 
the  defendant  would  be  destroyed  or  dam- 
aged. The  thing  in  which  they  both  had 
a  common  interest  would  no  longer  exist 
or  be  useful  to  either.  But  they  had  no 
common  interest  in  the  whole  wall.  The 
common  interest  was  only  to  the  extent 
of  three  storieft  and  the  length  of  plaintiff^s 
building.  That  was  all  the  defendant  sold 
and  all  the  plaintiff  bought.  Above  or 
beyond  that,  the  defendant  granted,  and  the 
plaintiff  acquired,  no  interest.  The  thing 
so  bought  and  sold,  and  the  purpose  for 
which  it  was  bought  and  sold,  were  unre- 
stricted and  unconditional.  Of  course,  they 
had  the  right  to  make  their  own  bargain; 
hut  that  is  the  bargain  made  by  them.  So, 
above  or  below  the  third  story,  wind  may 
blow  and  fire  rage,  but  if  they  do  not  dam- 
age or  impair  what  the  defendant  sold  and 
granted,  and  what  the  plaintiff  uncondi- 
tionally bought  and  paid  for  and  still  pos- 
sesses and  enjoys,  I  see  no  reason  why  it 
should  be  compelled  to  surrender  it  because 
the  defendant  sustained  a  loss  of  property 
in  which  the  plaintiff  was  given  and  had 
no  interest  whatever.  Then  it  is  also  said 
that,  if  the  plaintiff  is  permitted  to  use 
the  new  wall  for  the  same  purpose  it  used 
the  old,  it  is  granted  or  given  something 
without  consideration.  Not  so.  It  now 
has  what  it  theretofore  bought  and  paid 
for.  The  wall,  for  that  purpose,  is  sub- 
stantially as  good  now  as  it  was  before  the 
fire.  It,  however,  is  not  sufficient  to  sup- 
port such  a  building  as  the  defendant  pro- 
poses and  intends  to  erect.  So  the  court, 
under  its  equitable  powers,  and  as  is  proper, 
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has  given  the  defendant  the  right  to  re- 
move it  if  he  will  erect  another  and  givf 
back  to  the  plaintiff  what  he,  by  teiriag 
down  and  removing  the  old  wall,  will  take 
from  the  plaintiff.  Thus,  the  surrender  of 
what  the  plaintiff  now  has,  and  what  it 
had  theretofore  bought  of  the  defendant  tad 
now  owns,  possesses,  and  enjojs,  is  the 
consideration  for  requiring  the  defendant, 
if  he  takes  down  and  removes  the  old  wall 
to  erect  a  new  one  and  give  the  plaintiff 
that  right  and  interest  in  it  which  it 
owned,  possessed,  and  enjoyed  in  the  old 
wall  at  the  time  of  its  removal  by  the  de 
fendant.  That  is  but  equity,  and  is,  I 
think,  within  the  adjudged  cases. 

Frick,  J.,  dissenting: 

I  regret  my  inability  to  agree  with  the 
conclusions  reached  by  my  associates.  1 
cannot  do  so,  for  the  reason  that,  if  thf 
judgment  in  this  case  becomes  the  settled 
law  in  this  jurisdiction,  much  unnecessan 
litigation  as  well  as  much  injustice  miift 
inevitably  result  between  the  owners  of  ad 
joining  buildings;  one  of  which,  a«  in  tl>i^ 
case,  is  made  uninhabitable  through  Of,  d  - 
struction  by  fire.  My  associates  base  their 
conclusions  entirely  upon  the  one  fact 
found  by  the  court,  that  the  wall  in  qce» 
tion  was  not  entirely  destroyed  by  the 
fire,  but  that  a  portion  sufficient  for  th- 
purposes  of  respondent  was  left  standi  eg 
although  such  portion  is  entirely  uselcps  a^ 
a  wall  for  the  proposed  building  which  ap 
pellant  intends  to  erect,  or  for  a  buildicu' 
similar  to  the  one  that  was  destroyed.  Ii 
is  conceded  upon  all  sides  that  the  wall  in 
question  stands  entirely  upon  the  land  of 
appellant;  that  the  respondent  never  had 
nor  now  has  any  interest  in  the  soil  on 
which  the  wall  rests;  and  that,  if  it  has 
any  rights  whatever,  it  is  merely  an  ease 
ment  in  the  remaining  wall,  and  nothing 
more.  It  is  also  conceded  that  appellant's 
building  was  accidentally  destroyed  by 
fire,  and  that  the  remaining  walls  are 
wholly  insufficient  to  support  another 
building,  and  are  therefore  practically  u**-- 
less  to  him.  My  associates  also  concede, 
stating  the  fact  in  their  own  language- 
"The  authorities  practically  all  agree  that 
where  a  party  has  acquired  an  easement  of 
support  in  a  party  wall,  the  accidental  de- 
struction of  the  wall  terminates  the  ease- 
ment, and  extinguishes  all  rights  arising 
thereunder."  In  view  of  this  concession, 
so  frankly  stated,  I  need  not  refer  to  the 
authorities  upon  the  subject.  They,  bow- 
ever,  seek  to  exclude  this  case  from  the 
consequences  stated  above,  for  the  reason, 
i  they  say,  that  the  remaining  wall  is  just 
as  valuable  and  available  as  a  support  to 
its    (respondent's)    building   as   it  was  be- 
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fore  the  destruction  of  appellant  Eccles' 
building.  In  this  statement,  therefore,  is 
contained  the  theory  upon  which  my  asso- 
ciates approve  the  judgment  of  the  court 
below.  This  theory,  in  my  judgment,  is 
wholly  fallacious.  By  the  enforcement  of 
it  the  loss  occasioned  by  the  fire  is  placed 
wholly  upon  appellant,  and  the  respondent 
is  permitted  to  escape  from  the  conse- 
quences thereof,  although  it  is  conceded 
that  appellant's  building,  as  such,  and  his 
walls  for  every  purpose  that  he  could  use 
them  for  walls,  are  destroyed.  Moreover, 
it  is  in  effect  held  that,  while  respondent 
had  a  right  or  easement  in  the  building 
that  was  destroyed  by  fire,  it  nevertheless 
has  sustained  no  loss.  From  such  holding 
it  follows  that  if  the  wall  in  question  had 
suffered  greater  destruction,  or  if  it  had 
been  entirely  destroyed,  then  respondent's 
rights  or  easement  thereimder  would  have 
been  extinguished.  From  this  I  am  author- 
ized to  assume  that  if  respondent  had  been 
BO  unfortunate  as  to  have  its  building  de- 
stroyed by  the  fire  in  question,  or  by  an- 
other, it  would  have  lost  all  right  to  join 
another  building  to  any  new  building  that 
appellant  might  choose  to  erect,  but  since 
it  had  the  good  fortune  not  to  lose  all, 
therefore  it  has  lost  nothing,  and  appellant 
znust  not  only  stand  the  whole  loss,  but  in 
case  he  chooses  to  improve  and  use  his 
own  property  by  erecting  thereon  a  suit- 
able building  he  must  yield  a  portion  there- 
of to  the  use  of  respondent  without  any 
consideration  whatever.  I  say  without  con- 
sideration; since  it  must  be  conceded  that 
all  respondent  purchased  was  an  easement 
in  one  of  the  walls  of  appellant's  building, 
and  when  that  building  was  destroyed  the 
easement,  in  my  judgment,  was  also  de- 
stroyed. If  til  is  be  true,  how  can  respond- 
ent claim  a  right  in  an  entirely  different 
wall  from  that  in  which  it  purchased  the 
easement?  It  seems  to  me  that  the  fact 
which  in  my  judgment  is  controlling  is  en- 
tirely overlooked.  This  fact  is  that  respond- 
ent acquired  an  easement  in  a  wall  only 
while  it  was  and  continued  to  be  a  part  of 
a  building,  and  that  when  the  wall  from 
any  cause  over  which  the  appellant  had  no 
control  was  so  affected  that  it  no  longer 
was  fit  to  support  the  building  of  which  it 
was  a  part,  so  that  the  building  ceased  to 
exist,  then  the  wall  must  also  be  held  to 
have  ceased  to  exist  for  the  purposes  of 
the  easement.  When,  therefore,  the  build- 
ing was  destroyed,  the  wall  for  all  prac- 
tical purposes  was  also  destroyed,  and  hence 
the  easement,  in  the  language  of  my  asso- 
ciates, was  extinguished. 

If  respondent  desired  to  obtain  an  ease- 
ment for  all  time  in  any  building  that  ap- 
46  LJtJL.(N.S.) 


pellant  might  erect  in  place  of  the  old 
one,  if  that  should  be  destroyed,  it  should 
have  entered  into  a  contract  to  that  ef- 
fect. Would  anyone  familiar  with  the 
record  in  this  case  seriously  contend  that 
the  respondent  could  have  obtained  what 
my  associates  now  hold  it  did  obtain  for 
the  amount  it  paid  for  the  alleged  ease- 
ment in  the  old  wall,  namely,  an  easement 
in  a  new  wall  which  may  continue  for  an 
indefinite  period,  or  for  so  long  as  the 
building  may  last,  and,  if  the  old  walls 
happen  to  continue  to  stand,  that  the  ease- 
ment would  continue  for  all  time? 

But  it  is  contended  that,  if  respondent 
is  not  permitted  to  attach  its  building  to 
the  new  one,  it  means  a  practical  confisca- 
tion of  its  property  rights  in  the  remain- 
ing wall.  This  assumes  that  the  respondent 
acquired  a  right  in  a  wall  which  continued 
after  it  had  been  destroyed  to  such  an  ex- 
tent that  it  could  not  longer  be  used  as  ap- 
pellant's building,  or  as  a  part  of  any 
new  one  he  might  erect  upon  the  ruins  of 
the  old.  Respondent  is  thus  given  a  right 
in  a  thing  that  has  ceased  to  exist  for  the 
purposes  contemplated  by  the  parties  when 
the  easement  was  acquired,  and  has  ceased 
to  exist  for  every  purpose  except  a  pile 
of  brick  or  stone  and  mortar  which  by  ac- 
cident, merely,  is  left  large  enough  to  an- 
swer the  purpose  of  respondent,  although 
it  answers  no  other  purpose  whatever.  The 
mere  fact  that  the  wall  has  to  be  removed  by 
the  wrecker,  instead  of  having  been  con- 
sumed by  the  fire,  cannot  change  its  char- 
acter either  as  a  matter  of  fact  or  as  a 
matter  of  law.  Nor  can  any  amount  of 
words  make  that  a  wall  which  merely  con- 
stitutes the  debris  of  a  ruined  building. 
Neither  was  it  contemplated  by  the  parties 
that  it  should  be  so.  The  fact  that  the  re- 
spondent now  claims  that  the  wall  is  suf- 
ficient for  its  purpose  is  the  result  of  mere 
accident,  and  is  not  based  upon  any  con- 
tractual rights.  For  the  purposes  of  the 
easement  the  wall  was  destroyed  when  it 
no  longer  could  be  used  as  a  part  of  ap- 
pellant's building  nor  as  a  part  of  any 
building  he  might  choose  to  erect.  Had 
appellant  wilfully  destroyed  the  building, 
or  torn  it  down  for  the  purpose  of  erecting 
another,  with  the  intention  of  preventing 
the  respondent  from  using  the  wall,  the 
conclusion  reached  by  my  brethren  might 
be  justified.  Under  the  undisputed  facts 
in  this  case  the  conclusion  reached,  in  my 
judgment,  is  not  only  unsound,  but  it 
takes  from  one  and  gives  to  another  that 
which  the  court  has  no  right  to  take  or 
grant.  In  my  judgment  adjoining  owners 
should  be  permitted  to  make  their  own  ar- 
rangements, if  they  can  with  respect  to  the 
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rights  one  may  obtain  in  the  property  of 
the  other. 

The   judgment   should   therefore    be    re- 
versed and  the  action  dismissed. 


WASHINGTON  SUPREME:  COURT. 

(Department  No.  1.) 

STATE  OF  WASHINGTON,  Respt, 

V. 

CHARLES  PRYOR,   Appt. 
(—  Wash.  — ,   132  Pac.  874.) 

Witness  —  credibility  —  hysteria. 

To  affect  the  credibility  of  a  witness  who 
testifies  that  instruments  were  used  on  her 


to  effect  an  abortion,  evidence  is  admissible 
that  at  the  time  of  the  alleged  offense  she 
was  suffering  from  hysteria,  whieh  caused 
her  to  have  nallucinations  and  illnsions. 

(June  13,  1913.) 

APPEAL  by  defendant  from  a  judgment  df 
the  Superior  Court  for  King  County 
convicting  him  of  abortion.    Rerersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  G.  McBride  and  J.  E.  Mo> 
Grew,  for  appellant: 

The  evidence  of  hysteria  was  admissible. 

1  Wharton  &  S.  Med.  Jur.  §  518; 
Holcomb  V.  Holcomb,  28  Conn.  177;  1 
Bishop,  Crim.  Proc.  §  1141;  1  GreeaL 
£v.    13th   ed.  §    365;    25   Cent    L.   J.    225: 


Note,  —  Effect    of   insanity    on   com/pe^ 
tencp  of  tri^nass. 

The  early  cases  on  this  question  are  pre- 
sented in  the  note  to  State  v.  Myers,  37 
L.Rj\..  423,  and  the  present  note  is  supole- 
mentary  thereto,  except  that  no  attempt  nas 
been  made  in  the  present  note  to  include 
cases  of  the  class  presented  in  the  two  last 
subdivisions  of  the  early  note,  the  same 
being  reserved  for  future  annotation. 

State  v.  Pbyob  appears  to  be  the  only 
reported  case  in  which  it  was  sought  to 
show  that  the  witness  was  suffering  from 
hysteria  at  the  time  of  the  event  testified  to. 
Evidence  to  show  that  fact  is  undoubtedly 
competent  for  the  purpose  of  affecting  the 
credibility  of  the  witness,  within  the  rule 
established  by  the  cases  holding  it  competent 
to  show  various  other  forms  of  mental  dis- 
turbance, but  it  seems  that  proof  of  mental 
disturbance  at  the  time  of  the  events  nar- 
rated does  not  necessarily  render  the  wit- 
ness incompetent,  but  ffoes  to  the  credibility 
only,  except  where  it  is  otherwise  provided 
bv  statute 

In  Goodwin  v.  State,  1 14  Wis.  318,  90  N. 
W.  170,  it  was  held  that  the  court  has  no 
power  to  require  the  complaining  witness, 
after  she  has  testified,  to  submit  to  a  per- 
sonal examination  to  determine  whether  or 
not  she  was  aiflicted  with  hysteria.  It  was 
said,  however,  that  in  a  case  where  the 
judge  was  seriously  doubtful  of  the  mental 
competency  of  a  proposed  witness,  he  might 
impose  a  medical  examination  as  a  condi- 
tion of  allowing  the  witness  to  testify,  to 
which  she  might  refuse  to  submit. 

In  general. 

As  shown  in  the  earlier  note,  the  rule  is 
now  well  established  that  a  person  afflicted 
with  insanity  is  not  thereby  rendered  in- 
competent as  a  witness  if  he  has  sufficient 
understanding  to  comprehend  the  obliga- 
tions of  an  oath,  and  is  capable  of  giving  a 
correct  account  of  the  matter  whidi  he  has 
seen  or  heard  with  reference  to  the  action 
at  issue.  Pittsburgh  &  W.  R.  Co.  v.  Thomp- 
son, 27  C.  C.  A.  333.  64  U.  S.  App.  222,  82 
Fed.  720;  McKinstry  v.  Tuscaloosa.  172  Ala. 
844,  54  So.  629;  Cuesta  v.  Goldsmith,  1  Ga. 
46  L.R.A.(N.S.) 


App.  48,  67  S.  E.  983;  People  v.  Enrisht, 
256  111.  221,  99  N.  E.  936;  Covinptoii  t. 
O'Meara,  133  Ky.  762,  110  S.  W.  187: 
Barker  v.  Washburn,  200  N.  Y.  280.  34 
LJl.A.(N.S.)  159,  140  Am.  St.  Rep.  640, 
93  N.  E.  958;  Batterton  v.  State.  52  Tex. 
Crim.  Rep.  381,  107  S.  W.  826;  Bums  v. 
State,  145  Wis.  373,  140  Am.  St.  Kep.  IDS], 
128  N.  W.  987. 

A  person  is  not  necessarily  incompetent 
to  testify  because  of  his  impaired  mental 
condition  at  the  time  of  the  occurrenees  in 
question,  as  ordinarily  such  infirmity  goes 
to  the  weight  of  the  witness's  evidence,  not 
to  competency  to  testify,  unless  the  impair- 
ment is  substantially  total  or  such  as  to 
render  the  person  unconscious  of  the  obli- 
gations of  an  oath.  Bums  v.  State,  145 
Wis.  373,  140  Am.  St.  Rep.  1081,  128  N.  W. 
987. 

A  statute  prohibiting  persons  from  being 
witnesses  "who  are  of  unsound  mind  at  t)K 
time  of  their  production"  does  not  prohibit 
one  from  becoming  a  witness  who  has  suffi- 
cient understanding  to  apprehend  the  obli- 
gation of  an  oath,  and  who  is  capiLble  of 
giving  a  fairly  correct  account  of  the  thin^ 
he  has  seen  or  heard,  although  he  may  be 
afflicted  with  some  form  of  insanity.  State 
v,  Simes,  12  Idaho,  310,  85  Pac.  914,  9  Ann. 
Cas.  1216;  Guthrie  v.  Shaffer,  7  Okla,  459, 
54  Pac.  698;  Adams  v.  State,  5  Okla.  Grim. 
Rep.  347,  114  Pac.  347. 

A  statute  providing  that  persons  of  un- 
Bouad  mind  are  incompetent  as  witnesses  is 
but  a  declaration  oi  the  conunon  law; 
whether  the  person  offered  as  a  witness  is  so 
unsound  in  mind  and  memory  as  to  be  total- 
ly in  capable  of  testifying  is  an  open  question 
under  such  a  statute  as  at  common  law. 
Pittsburgh  A  W.  R.  Oo.  v.  Thompson,  27  C, 
G.  A.  333,  64  U.  8.  App.  222,  82  Fed.  720. 

The  declarations  of  one  having  suifficieBt 
intelligence  to  take  care  of  himself  and  re- 
member friends,  relatives,  and  acquaint- 
ances, are  admissible  upon  the  question  of 
pedigree,  althc^gh  he  has  not  sufficient 
mental  capacity  to  transact  business  or 
manage  and  control  propertv.  Champicm  ▼. 
McCarthy,  228  111.  87,  11  L.R.A.(N.S.) 
1062,  81  N.  E.  808,  10  Ann.  Cas.  517. 

One  who  was  shown  to  have  a  delusion 


1913. 


STATE  V.  PKYOB. 


1029 


Sarbaoh  v.  Jones,  20  Kan.  497;  2  El- 
liott, Ev.  §  756;  Wharton,  Crim.  Ev.  9th  ed. 
§  370;  1  Koscoe,  Crim.  Ev.  8th  ed.  p.  118; 
Dejarnette  v.  Com.  75  Va.  867,  29  Am.  & 
£ng.  Enc.  Law,  p.  611;  State  v.  White,  10 
Wash.  611,  39  Pac.  160,  41  Pac.  442. 

Messrs.  John  F.  Murphy  and  H.  B. 
Butler  for  the  State. 

Gose»  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  the  crime 
of  ahortion,  and  has  appealed  from  the  judg- 
ment entered  upon  the  verdict  of  the  jury. 

The  statute  (Ran.  &  Bal.  Code,  §  2448) 
provides  that  "every  person  who,  with  in- 
tent thereby  to  produce  the  miscarriage  of  a 
woman,  unless  the  same  is  necessary  to  pre- 


serve her  life  or  that  of  the  child  whereof 
she  is  pregnant,  shall  .  .  .  use,  or  cause 
to  be  used,  any  instnmient  or  other  means, 
shall  be  gxiilty  of  abortion.''  The  informa- 
tion charges  that  the  appellant,  in  King 
county,  on  the  6t^  day  of  September,  1911, 
with  the  intent  to  produce  the  miscarriage 
of  Begna  Abramson,  did  (omitting  qualify- 
ing words)  use  a  speculum  apd  a  rubber 
catheter,  which  instruments  he  then  and 
th^e  inserted  into  her  private  parts;  such 
miscarriage  not  being  necessary  to  preserve 
her  life,  or  the  life  of  the  child  whereof  she 
was  then  prc^jdant.  This  is  a  second  appeal. 
See  67  Wash.  216,  121  Pao.  56. 

The  appellant  challenges  the  sufficiency 
of  the  evidence  to  support  the  verdict. 
This  point  was  pressed  with  much  earnest- 


tooiching  his  physical  condition,  but  sound 
on  all  other  matters,  was  properly  permitted 
to  testify  concerning  another  matter,  where 
it  appeared  that  his  testimony  was  clear, 
coherent,  and  consistent,  and  there  was  no 
reason  to  doubt  his  capelbility  of  testifving 
fully  and  truthfully.  Pittsburgh  ft  W.  R. 
Go.  V.  Thompson,  supra. 

The  fact  that  a  witness  had  suffered  an 
illness  which  may  at  times  have  affected  his 
mentality  furnishes  no  ground  for  exclud- 
ing his  testimony,  where  it  appears  to  be 
thoughtful,  to  the  point,  and  consistent  with 
other  testimony  in  the  case.  Brown  v.  Arm- 
strong ft  L.  Co.  239  Pa.  549,  87  Atl.  11. 

The  court  is  not  warranted  in  entirely 
rejecting  the  testimony  of  a  witness  in  con- 
sidering whether  the  conclusion  of  the  jury 
was  Tight,  where  there  was  evidence  that  he 
had  epileptic  fits,  and  had  one  about  five  or 
six  hours  before  the  occurrence  about  whidi 
he  was  called  to  testifv,  that  such  fit  would 
leave  a  penson  for  a  time  in  a  dazed  condi- 
tion, and  that  two  hours  before  the  transac- 
tion, he  was  under  the  infiuence  of  intoxi- 
cating liquor  and  pretty  drunk,  where  it 
appeared  the  testimony  was  given  in  a  clear 
and  intelligible  manner,  and  the  witness 
withstood  a  cross-examination  covering  104 
pages  of  the  record  as  creditably  as  the 
average  witness,  and  there  was  nothing  in 
his  t^timony  to  indicate  that  he  was  not 
able  to  give  a  correct  account  of  what  he 
eaw  and  heard,  or  that  he  did  not  do  so. 
People  ▼.  Enright,  256  111.  221,  99  N.  E. 
936. 

The  mere  fact  that  the  state  accuses  a 
defendant  witii  rape  in  having  had  carnal 
Jmowledge  of  a  female  who  was  at  the  time 
incapable  of  givinff  le^al  consent  by  reason 
of  unsoundness  of  mind  does  not  per  se 
establish  the  incompetency  of  such  female 
to  testify  against  the  accused.  State  v. 
Simes,  12  Idaho,  310,  85  Pac.  914,  9  Ann. 
Cas.  1216;  State  v.  Oouch,  130  Iowa,  478, 
107  N.  W.  173. 

In  such  ease  the  court  should  examine  and 
pass  upon  the  grounds  of  objection  as  if 
made  against  the  competency  of  another  wit- 
ness.   Ibid. 

In  Adams  v.  State,  5  Okla.  Crim.  Rep.  347, 
46  L.R.A.(N.S.) 


1 14  Pac.  347,  the  prosecutrix  in  a  similar  case 
was  permitted  to  testify  over  objection  of  ac- 
cused that  she  was  incompetent,  and  the 
ruling  was  sustained  and  the  conviction 
affirmed,  though  it  was  not  contended  that 
the  indictment  charging  the  offense  estab- 
lished the  incompetency  of  the  witness. 

But  in  Lee  v.  State,  43  Tex.  Crim.  Rep. 
285,  64  S.  W.  1047,  it  wta  held  that  the 
female  named  in  the  indictment  which 
charged  the  accused  with  rape  in  having  had 
carnal  knowledge  of  a  female  "being  so 
mentally  diseased  at  the  time  as  to  have 
no  will*  to  oppose  the  act"  was  an  incom- 
petent witness  to  prove  the  corpus  delicti  of 
the  offense  charged,  especially  where  the 
statute  provided  that  no  persons  could  tes- 
tify who  were  in  an  ''insane  condition  of 
mind  when  the  events  happened  of  which 
they  are  to  testi^." 

The  mere  statement  by  the  plaintiff  in  hist 
bill  of  particulars  filed  in  nis  action  for 
personal  injuries,  that  by  reason  thereof  he 
wa^  suffering  from  paranoia,  is  not  suffi- 
cient to  establish  his  incompetency  to  tes- 
tify. Cole  V.  Barber,  38  R.  I.  414,  82  Atl. 
129. 

A  party  to  a  compromise  is  competent  to 
testify  as  to  his  mental  condition  at  the 
time  of  its  execution.  Louisville  ft  N.  R. 
Co.  V.  Carter,  23  Ky.  L.  Rep,  2017,  66 
S.  W.  608. 

Competency  a  preliminary  question  for  the 

court. 

The  question  whether  a  person  who  is 
offered  as  a  witness  has  sufficient  under- 
standing to  be  competent  as  a  witness  is  a 
preliminary  question  for  the  court  to  decide. 
Pittsburgh  ft  W.  R.  Co.  v.  Thompson,  27 
C.  C.  A.  333,  64  U.  S.  App.  222,  82  Fed.  720; 
McKinstry  v.  Tuscaloosa,  172  Ala.  344.  54 
So.  629;  People  v.  Tyree,  —  Cal.  App.  — , 

132  Pac.  784;  Cuesta  v.  Goldsmith,  1  Ga. 
App.  48,  57  S.  E.  083;  Covington  v.  O'Meara, 

133  Ky.  762,  119  S.  W.  187;  Bowdle  v.  De- 
troit Street  R.  Co.  103  Mich.  272,  50  Am* 
St.  Rep.  366,  61  N.  W.  529,  4  Am.  Neg.  Cas. 
180;  State  v.  Whitsett,  232  Mo.  511,  134  S. 
W.  555;  Guthrie  v.  Shaffer,  7  Okla.  459,  54 
Pac.  698;  Adams  v.  State,  5  Okla.  Grim.' 
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ncss  at  the  bar;  the  argument  being  that 
the  instruments  themselves  and  the  evidence 
of  the  medical  experts  »how  that  the  instru- 
ments could  not  have  been  inserted  in  the 
uterus  or  cervical  canal.  The  appellant  ad- 
mitted  that  the  girl  was  pregnant  by  him, 
and  that  he  used  the  instruments  upon  her, 
but  says  that  he  did  so  for  a  lawful  purpose ; 
namelv,  to  treat  excoriations  "in  the  cervix 
of  the  uterus." 

Touching  this  question  the  court  gave  the 
jury  the  following  instruction:  "In  this  case 
it  has  been  admitted  that  Regna  Abramson 
was  pregnant  snd  by  the  defendant,  and 
that  the  defendant,  on  or  about  the  date 


mentioned  in  the  information,  inserted  id 
the  private  parts  of  said  Regna  Abramson 
the  speculum  and  catheter  introduced  as  ex- 
hibits in  this  case.  The  only  question  left 
for  you  to  determine  is:  Were  such  instru- 
ments, or  either  one  of  them,  used  with  in- 
tent thereby  to  produce  a  miacanriage,  the 
same  not  being  necessary  to  preserve  either 
the  life  of  Regna  Abramson  or  of  the  child 
whereof  she  was  pregnant?  If  eith^-  instru- 
ment>  when  inserted,  was  so  inserted  with 
that  intent,  then  it  makes  no  difference 
whether  such  was  the  right  kind  of  an  in- 
strument, or  how  far  in  it  penetrated, — 
whether  it  actually  entered  the  Qtems  or 


Rep.  347,  114  Pac.  347;  Mills  v.  Cook,  — 
Tex.  Civ.  App.  — ,  57  S.  W.  81. 

The  inquiry  for  the  court  on  the  prelim- 
inary examination  when  the  person  is  of- 
fered as  a  witness  is  limited  to  his  under- 
standing of  the  obligations  of  an  oath  and 
ability  to  comprehend  the  examination  as  a 
witness.  Wright  v.  Southern  Exp.  Co.  80 
Fed.  85. 

In  State  v.  Simes,  12  Idaho,  310,  85  Pac. 
914.  9  Ann.  Cas.  1216,  it  was  said  that  the 
preliminary  examination  for  testing  the 
competency  of  a  person  offered  as  a  witness 
should  be  made  with  special  reference  to  the 
scope  of  inquiry  and  subject-matter  about 
which  the  witness  is  to  testify.  "It  would 
be  clearly  unfair  to  test  the  competency  of 
the  witness  on  the  particular  subject  on 
which  he  is  insane,  when  in  fact  he  would 
not  be  called  upon  to  testify  on  that  subject, 
and,  indeed,  he  might  be  perfectly  rational 
and  clear  on  other  subjecte." 

It  is  within  the  discretion  of  the  trial 
court  to  say  which  side  should  first  examine 
the  witness  as  to  his  competencv.  State  v. 
Crouch,  130  Iowa,  478,  107  N.  W".  173. 

The  question  of  competency  of  a  witness, 
alter  the  hearing  of  evidence,  is  so  largely 
a  question  of  fact,  and  so  peculiarly  within 
the  knowledge  and  discretion  of  the  trial 
court,  that  the  appellate  court  will  not  in- 
terfere unless  the  record  shows  a  clear  case 
of  error.  Ibid.;  Guthrie  v.  Shaffer,  7  Okla. 
459,  54  Pac.  6f)8;  Mills  v.  Cook,  —  Tex. 
Civ.  App.  — ,  57  S.  W.  81 ;  People  v.  Har- 
rison, 18  Cal.  App.  288, 123  Pac  200;  People 
V.  Tvrec,  —  Cal.  App.  — ,  132  Pac  784; 
Czarecki  v.  Seattle  A  S.  F.  R.  &  Nav.  Co.  30 
Wash.  288,  70  Pac  750;  Burns  v.  State, 
145  Wis.  373,  140  Am.  St.  Rep.  1081,  128 
N.   W.   987. 

The  refusal  of  the  trial  court  to  grant  a 
new  trial  upon  the  ^ound  that  one  of  the 
material  witnesses  who  testified  at  the  trial 
was,  at  the  time,  of  such  mental  unsound- 
ness as  to  render  him  incompetent '  or  of 
such  mental  condition  as  to  require  in- 
structions to  the  jury  in  weigning  his 
testimony,  will  not  be  disturbed,  where  the 
testimony  of  the  witness  appears  clear  and 
intelligent,  with  no  indication  of  mental  ab- 
erration, and  the  trial  court  found  that 
while  the  witness  was  subject  to  certain 
hallucinations,  and  that  insanity  had  been 
hereditary  in  his  family,  he  was  capable  of 
40  L.R.A.(N.S.) 


making  an  intelligent  and  connected  state- 
ment; and  that  if  the  fact  of  his  mental  in- 
firmity, as  shown  on  the  motion  for  nev 
trial,  had  been  known  at  the  trial,  no  in- 
structions to  the  jury  relating  thereto  would 
have  been  necessary.  Czaredci  ▼.  Seattle  k 
S.  F.  R.  &  Nav.  Co.  30  Waah.  383,  70  Pac 
750. 

If  timely  request  is  made,  the  court 
should  examine  into  the  present  mental 
status  of  the  proposed  witness  before  per- 
mitting him  to  testify  before  the  jur%. 
Mills  V.  Cook,  —  Tex.  Civ.  App.  — ,  57  S. 
W.  81. 

In  Williams  v.  State,  30  Ohio  0.  C.  342. 
it  was  held  that,  upon  objection  to  the  men- 
tal capacity  of  one  offered  as  a  witness, 
the  court  is  not  bound  to  stop  the  trial  to 
test  his  mental  capacity. 

Credibility  of  witness  for  the  jury. 

After  the  court  has  determined  that  the 
witness  offered  is  competent  to  testify,  the 
question  of  his  credibility  immediately  be- 
comes a  matter  for  the  consideration  and 
determination  of  the  jury.  People  ▼.  TVree. 
—  Cal.  App.  — ,  132  Pac  784;  Guesta  t. 
Goldsmith,  1  Ga.  App.  48,  57  S.  E.  9S3: 
State  V.  Simes,  12  Idaho.  310,  86  Pac.  914. 
9  Ann.  Cas.  1216;  Bowdle  v.  Detroit  Street 
R.  Co.  103  Mich.  272,  50  Am.  St.  Rep.  366. 
61  N.  W.  629,  4  Am.  Neg.  Cas.  180 ;  Bums 
V.  State,  145  Wis.  373,  140  Am.  St.  Rep. 
1081,  128  N.  W.  987. 

Presumption  of  competency ;  burden  of  proof. 

Persons  tendered  as  witnesses  are  pre- 
sumed to  be  sane  and  competent  to  testify 
until  the  contrary  is  shown.  People  v.  Har- 
rison, 18  Cal.  App.  288,  123  Pac  200;  Cov- 
ington V.  O'Meara,  133  Ky.  762,  119  S.  W. 
187;  Cole  v.  Barber,  33  R.  I.  414,  82  Atl. 
129;  Batterton  v.  State,  52  Tex.  Crim.  Rep. 
381,  107  S.  W.  826. 

And  the  burden  rests  upon  the  person 
asserting  the  contrary  to  show  not  only 
mental  weakness,  but  that  it  is  of  such  a 
nature  and  extent  as  to  render  him  mentally 
incompetent  in  respect  to  relating  the  facte 
of  the  case,  or  to  comprehend  the  nature  and 
obligations  of  an  oath.  People  v.  Harrison, 
18  Cal.  App.  288,  123  Pac  200;  Batterton 
V.  SUte,  52  Tex.  Crim.  Rep.  381,  107  S.  W. 
826. 
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not,  or  actually  caused  an  abortion  or  not, — 
if  it,  whatever  kind  it  be,  and  however  or 
wherever  it  was  inserted,  was  so  inserted 
with  intent  thereby  to  cause  an  abortion, 
then  you  will  find  the  defendant  guilty." 
The  instruction  is  terse,  lucid,  and  admitted- 
ly correct.  The  girl  testified  that  the  appel- 
lant, told  her  that  he  inserted  the  instru- 
ments for  the  purpose  of  relieving  her  of  the 
child.  The  state's  medical  witnesses  say 
that  the  instruments  could  have  been  in- 
serted into  the  uterus.  This  is  denied  by 
the  medical  experts  offered  by  the  appellant. 
Measured  by  the  law  as  announced  by  the 
court,   it  is  obvious,  without  further  com- 


ment, that  this  assignment  cannot  be  sus- 
tained. 

The  appellant  sought  to  show  by  medi- 
cal testimony  that  Regna  Abramson,  who 
testified  for  the  state,  while  sane  at  tlie 
time  she  testified,  was,  at  the  time  she 
charges  the  crime  to  have  been  committed, 
suffering  from  hysteria,  which  caused  her  to 
have  "delusions,  hallucinations,  .  .  . 
and  illusions."  The  state's  counsel  objected 
on  the  ground  that  the  testimony  was  ir- 
relevant and  immaterial.  The  court  in  sus- 
taining the  objection,  among  other  things, 
said:  "The  man  did  insert  that  instru- 
ment, or  he  did  not,  with  intent;  he  did  or 


It  is  not  enough  to  merely  object  to  a 
witness  on  the  ground  of  mental  inca^city, 
or  even  to  charge  that  he  has  been  adjudged 
fM>n  compos  mentis.  There  must  be  es&b- 
lished  a  prima  facie  case  of  incapacity  before 
the  presumption  of  sanity  is  overcome.  Cov- 
ington v.  O'Meara,  133  Ky.  762,  119  S.  W. 
187. 

Evidence   to  establish   incompetency. 

As  shown  by  the  earlier  note,  evidence  is 
ii^missible  for  the  purpose  of  affecting  the 
credibility  of  the  witness,  to  prove  that  the 
i^itness  was  or  is  subject  to  insane  delu- 
sions; that  his  mind  and  memory  are  im- 
paired by  disease;  that  his  conduct  is  stupid 
a.nd  his  talk  irrational;  that  he  was  pre- 
viously, or  subsequently  became,  insane; 
that  he  has  been  examined  and  found  of 
imbecile  mind  and  weak  memory;  and  that 
4it  the  time  of  the  events  narrated  there  was 
evidence  of  mental  disturbance. 

But  testimony  of  a  phvsician  as  to  the 
•condition  of  the  mind  of  a  person  eua  he 
found  it  at  a  period  some  two  years  before 
such  person  was  produced  as  a  witness  is 
properly  excluded  as  too  remote,  after  the 
•court  had  ruled  upon  the  competency  of  the 
witness  and  his  testimony  had  been  re- 
•ceived.  People  v.  Harrison,  18  Cal.  App. 
288,  123  Pac.  200. 

It  was  also  said  in  the  above  case  that 
«uch  testimony  could  not  be  admitted  for 
the  purpose  of  impeachment,  because  it  is 
not  one  of  the  modes  prescribed  bv  the  stat- 
ute (Code  Civ.  Proc.  §§  2051,  2052)  for  im- 
peaching a  witness.     Ibid. 

A  certificate  from  the  War  Department, 
showing  that  the  witness  was  discharged 
from  the  Army  because  of  mental  imbecility, 
is  incompetent  to  discredit  his  testimony, 
as  it  was  a  mere  ex  parte  statement  by  a 
person  not  shown  to  be  qualified  to  speak 
as  to  the  mental  condition  of  the  witness, 
and  was  also  an  attempt  to  impeach  the 
witness  on  a  collateral  matter.  State  v. 
Spotted  Hawk,  22  Mont.  33,  55  Pac.  1026. 

A  party  cannot  permit  a  witness  to  testify 
and  then  prove  that  he  is  insane.  People 
T.  Enright,  256  111.  221,  99  N.  E.  936. 

Accordingly  it  was  held  in  the  above  case 
that  an  offer  to  prove  that  a  witness  was  in- 
sane for  a  nuinber  of  years  was  properly 
denied  where  no  objections  were  made  when 
46  L.R.A.(N.S.) 


he  was  offered  as  a  witness.  The  court 
said:  "If  a  party  knows  before  the  trial 
that  the  witness  is  incompetent  on  account 
of  mental  condition,  the  objection  must  be 
made  before  he  has  given  any  testimony, 
and  if  the  objection  appears  upon  the  trial 
it  must  be  interposed  as  soon  as  it  becomes 
apparent." 

An  offer  to  prove,  after  the  witness  had 
testified,  that  he  was  a  person  of  unsound 
mind,  is  properly  denied  where  it  appears 
that  his  testimony  is  clear,  coherent,  and 
as  consistent  as  that  of  the  other  witnesses 
in  the  case,  and  there  was  no  objection 
when  he  was  offered  as  a  witness,  or  a  re- 
quest that*  he  be  examined  on  his  w>ir  dire. 
State  V.  Whitsett,  232  Mo.  511,  134  S.  W. 
555. 

The  mere  fact  of  mental  derangement  on 
some  subject  unconnected  with  the  subject- 
matter  of  the  litigation,  and  which  does  not 
affect  the  testimony  of  the  witness  in  any 
way,  is  not  to  be  considered  bv  the  jury  in 
determining  his  credibility,  f  eople  v.  En- 
right,  supra. 

Accordingly  it  was  held  in  the  above  case 
that  an  offer  to  prove  by  four  women,  one  of 
them  the  wife  of  the  witness,  that  he  had 
been  in  the  habit  of  indecently  exposing 
himself  to  women  and  children,  and  that  in 
their  opinion  he  was  insane,  was  properly 
excluded,  where  the  witness  had  testified 
as  to  what  he  had  seen  and  heard  at  the 
time  of  the  shooting  by  the  accused,  who 
was  on  trial  for  murder.     Ibid. 


— effect  of  inquisition,  etc. 

A  person  who  has  been  adjudged  insane  is 
not,  in  all  cases,  incompetent  as  a  witness. 
His  testimony  is  admissible  if  he  has  suffi- 
cient understanding  to  comprehend  the  obli- 
gation of  an  oath  and  to  be  capable  of  giv- 
ing a  correct  account  of  the  matters  he  has 
seen  or  heard  in  reference  to  the  questions 
at  issue;  and  whether  he  has  that  under- 
standing is  a  question  for  the  judge  to  de- 
termine in  each  case,  the  credit  to  be  given 
to  his  testimony  being  ultinuitely  for  the 
jury  to  decide. 

Proof  that  one  was  adjudged  insane  is  no 
evidence  that  he  is  insane  when  he  is  of- 
fered as  a  witness  four  years  afterwards,  it 
appearing  that  he  is  at  large  and  that  he 


1032 


WASfflNGTON  SUPREME  COURT. 


JtncB, 


be  did  not;  that  is  the  whote  question." 
Hie  court  was  both  right  and  wrong  in  this 
utterance;  right  so  far  as  he  stated  the  fact 
at  issue,  and  wrong  in  so  far  as  he  reached 
the  oonolusion  that  the  testimony  was  in- 
admissible. The  appellant  used  the  instrU' 
ments,  either  for  the  purpose  of  commit- 
ting an  abortion,  or  for  a  lawful  purpose; 
namely,  that  of  medically  treating  the  ute- 
rus. The  evidence  offered  and  rejected  was 
admissible  upon  the  question  of  the  credi- 
bility of  the  girl's  testimony.  It  touched 
the  very  heart  of  the  case;  namely,  was 
there  a  criminal  intent?  It  was  competent 
for  the  same  reason  that  testimony  tend- 
ing to  show  her  intoxication  at  the  time  of 
the  occurrence  would  have  been  competent. 
1  Wharton  k  S.  Med.  Jur.  4th  ed.  §  518; 
40  Cyc.  2573;  2  Elliott,  Ev.  §  756;  Whar- 
ton,  Crim.  Ev.  370a;  1  Bishop,  New  Grim. 
Proc.  §  1142;  Holcomb  v.  Holcomb,  28  Conn. 
177;  Sarbach  v.  Jones,  20  Kan.  407;  Dejar- 
nette  v.  Com.  75  Va.  867,  40  Am.  Rep.  750. 
Wharton  &  Stillc  thus  states  the  rule:  *'0n 
the  other  hand,  Morel  calls  attention  to  the 
well-substantiated  fact  that  patients  of 
these  classes  [sufferers  from  hysteria]  some- 
times tenaciously  cherish  delusions  and  hal- ' 


lucinations  that  they  have  been  the  subject 
of  sexual  wrongs  from  others  (e.  ^.,  rape, 
abortion,  impregnation),  and  detail  the  cir- 
cumstances of  such  wrongs  with  a  consist- 
ency and  exactness  which,  in  those  un- 
aoquainted  with  the  patient's  condition,  se- 
cure belief." 

"Delusions  and  hallucinations  constitute 
that  species  of  mental  unsoundneaa  which  is 
marked  by  persistent  and  ineorrigifale  beliets 
that  things  which  exist  only  in  the  imagina- 
tion of  the  patient  are  real."  16  Am.  t 
Eng.  Enc  Law,  2d  ed.  563. 

In  considering  this  question  in  the  Hc4- 
Gooib  Case  the  court  said:  "This  inlets  to  the 
understanding  may  be  perfect,  so  far  as  am 
human  eye  can  discern,  the  moral  qualltir-s 
may  all  be  healthy  and  acti^'e,  the  conscience 
may  be  sensitive  and  vigilant>  and  the  mem- 
ory may  be  able  to  perform  its  <^oe  faith- 
fully, and  yet,  under  the  influence  of  morbid 
delusions,  reason  becomes  dethroned,  fal$e 
impressions  from  surrounding  objects  are 
received,  and  the  mind  becomes  an  unsaie 
depository  of  facts.  The  force  of  all  bumaD 
testimony  depends  as  much  upon  the  ability 
of  the  witness  to  observe  the  facts  correctly 
as  upon  his  disposition  to  describe  theu 


talks  rationally.  Covington  v.  O'Meara, 
183  Ky.  762,  119  S.  W.  187.  The  court 
said:  "While  it  has  been  said  that  where 
one  bad  been  proved  and  adjudged  to  be  of 
unsound  mind  arising  from  mania,  the  pre- 
sumption of  law  is,  in  a  controversy,  whether 
a  writing  executed  by  him  was  executed  in 
a  lucid  interval,  that  his  condition  is  un- 
changed until  the  contrary  is  shown  (Car- 
penter V.  Carpenter,  8  Bush,  287 ) ,  that  rule 
does  not  apply  to  one  offered  as  a  witness  in 
the  presence  of  the  court,  unless  the  judg- 
ment of  lunacy  is  so  recent,  or  the  witness 
is  still  confined  in  an  asylum,  as  to  raise 
the  presumption  of  fact  that  his  condition 
has  not  materially  changed  since  the  ver- 
dict. The  judgment  of  a  court  finding  one 
of  unsound  mind  is  never  conclusive  that  he 
remains  so;  muoh  less  is  it  conclusive  that 
his  condition  continues  so  as  to  disqualify 
him  as  a  witness  in  his  own  or  another's  be- 
half. The  utmost  effect  of  it,  as  bearing  on 
the  competency  of  the  person  as  a  witness, 
is  to  raise  the  question  of  his  competency, 
when  it  is  for  the  judge  to  then  decide,  upon 
the  witness's  appearance,  conduct,  speech, 
and  any  outside  testimony  that  might  be 
offered,  whether  he  is  competent.  So,  when, 
after  having  heard  the  witness  depose,  and 
having  observed  his  bearing,  the  judge  over- 
rules an  objection  as  to  the  competency  of 
the  witness,  although  recently  found  to  be 
insane,  the  testimony  of  that  witness  be- 
comes a  matter  solely  of  crediblencBs." 

A  record   of   proceedings  before  justices 
for  the  purpose  of  determining  whether  a 

Serson  was  a  proper  person  to  be  admitted 
>  the  insane  hospital  for  treatment  was  not 
admissible  in  evidence  six  years  afterwards, 
to  affect  the  credibility  of  the  person  as  a 
46  L.R.A.(N.S.) 


witness.  Hicks  v.  State,  165  Ind.  440,  75  N. 
£.  641. 

Proof  that  a  person  had  been  adjudged  a 
lunatic  does  not  establish  bis  ineompetency, 
where  it  c^pears  that  he  had  been  out  of  tb<> 
asylum  more  than  six  years  and  appears  iu- 
telligent  and  perfectly  sane.  Sii^leton  v. 
State,  57  Tex.  Crim.  Rep.  660,  124  S.  W.  02. 

The  finding  upon  inquisition  that  one  i'' 
an  idiot  and  incompetent  to  managv^  his  own 
affairs,  and  tiie  appointment  of  a  oommittit* 
for  him,  is  not  conclusive  that  be  is  not  a 
competent  witness  at  a  time  several  vear< 
later,  but  he  may  be  permitted  to  testify.  iU 
upon  questioning,  he  appears  to  be  compe- 
tent to  do  so.  Barker  v.  Washburn,  200  N- 
Y.  280,  34  L.R.A.(N.S.)  159,  140  Am.  St. 
Rep.  640,  03  N.  E.  958. 

Proof  that  the  person  has  been  found  in- 
sane, and  is  an  inmate  of  an  insane  asvlum. 
affords  prima  facie  evidence  that  he  is  of 
unsound  mind,  and  operates  to  throw  the 
burden    of    proving    competency   upon    the 

Sarty  offering  him   as  a  witness.       Pitts- 
urgh  ft  W.  R.  Co.  V.  Thompson,  27  C.  C.  A. 
333,  54  U.  S.  App.  222,  82  Fed.  720. 

And  in  State  v.  Cremeans,  62  W.  Va.  134, 
57  S.  E.  405,  it  was  held  that  when  a  wit- 
ness is  offered  to  testify  in  a  case,  and  ob- 
jection is  made  to  his  competency,  and  an 
offer  is  made  to  show  that  the  witness  had 
been  confined  in  an  asylum  for  the  insane 
and  also  had  been  put  in  jail  on  s 
oharge  of  lunacy  and  had  not  been  dis- 
charged from  his  lunacy,  he  should  not  be 
permitted  to  testify  until  the  court  ba^ 
made  a  careful  examimttion  as  to  the  fact?. 
as  well  as  to  the  condition  of  the  mind  of 
the  witness  at  the  time,  and  has  found  thi^t 
he  is  competent.  A.  L.  R. 
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honestly,  and  if  the  mind  of  the  witness  is 
in  buch  a  condition  that  it  cannot  accurately 
observe  passing  events,  and  if  erroneous  im- 
pressions are  thereliy  nwde  upon  the  tablet 
of  the  memory,  his  story  will  make  but  a 
feeble  impression  upon  the  hearer,  though  it 
be  told  with  the  greatest  apparent  sinceri- 
ty. We  are  therefore  of  opinion  that  the  in- 
sanity of  a  witness  at  the  time  of  the  trans- 
action about  which  he  is  called  to  testify 
does  impair  the  force  of  his  testimony,  and 
is  a  matter  proper  to  be  considered  by  the 
triers  to  whom  his  testimony  is  submitted; 
and  if  this  matter  is  to  be  considered  by  the 
triers  we  do  not  perceive  any  reason  why  it 
should  not  be  treated  like  any  other  fact." 

In  the  Dejamette  Case  it  is  said:  In  all 
"inquiries  relating  to  insanity  every  reason- 
able latitude  should  be  allowed  in  the  ex- 
amination of  witnesses,  however  false  or  un- 
founded the  court  may  consider  the  defense." 

The  state  relies  upon  the  case,  of  State  v. 
Hay  ward,  62  Minn.  474,  65  N.  W.  63.  In 
that  case  the  court  remarked  that  the  tem- 
porary aberrations  or  delusions  sought  to  be 
proven  were  remote  in  point  of  time,  and 
wore  not  of  the  same  type  or  character  as 
the  delusions  claimed  to  have  existed  in  the 
mind  of  the  witness  at  the  time  of  the  oc- 
currence to  which  the  witness  testified.  In 
other  respects  it  diflfers  so  widely  in  its 
facts  from  this  case  that  a  discussion  of  it 
would  not  be  profitable. 

The  judgment  is  reversed,  with  directions 
to  grant  a  new  trial. 

Crow,  Ch.  J.,  and  Fnllerton,  Mount, 
and  Parker,  JJ.,  concur. 
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(--  Wash.  — ,  133  Pac.  1.) 

Hnsband  and  wife  —  separate  estate  -**• 
homestead    entry. 

1.  Government  land  secured  by  homestead 
entry  by  a  man  who  was  unmarried  when 


his  entry  was  made  is  separate  property,  al- 
though he  married  before  making  final 
proof  and  securing  his  patent. 

Judgment  —  distributing  estate  —  col- 
lateral attack. 

2.  A  decree  of  distribution  of  a  decedent's 
estate  is  subject  to  collateral  attack  if  no- 
tice of  application  therefor  is  not  given 
for  the  time  which  the  statute  makes  a 
prerequisite  to  the  making  of  such  decree. 

Same  —  presumption  to  uphold  —  con- 
trary to  evidence. 

3.  Personal  service  of  notice  cannot  be 
presumed  to  uphold  a  decree  distributing  a 
decedent's  estate,  where  it  recites  that  from 
the  afiidavits  on  file  the  court  finds  that 
due  notice  was  given,  where  the  only  aflS- 
davits  on  file  snow  attempted  service  by 
publication,  which  did  not  meet  the  statu- 
tory  requirements. 

(July  1,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Adams  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  partition  certain  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liovell  &  Davis  for  appellants. 

Messrs.  Adams  &  Naef ,  for  respondents : 

If  either  spouse  before  the  marriage  has 
acquired  an  equitable  right  to  property, 
which  is  perfected  after  marriage,  the  prop- 
erty is  separate. 

Forker  v.  Henry,  21  Wash.  236,  67  Pac. 
811;  Cunningham  v.  Krutz,  41  Wash.  190, 
7  L.R,A.(N.S.)  967,  83  Pac.  110;  Curry  v. 
Wilson,  57  Wash.  513,  107  Pac.  367:  Eckert 
V.  Schmitt,  60  Wash.  24,  110  PaQ.  635;  Rog- 
ers V.  Minneapolis  Threshing  Mach.  Co.  4H 
Wash.  19,  92  Pac  774,  96  Pac.  1014. 

The  publication  of  a  void  summons  does 
not  confer  jurisdiction  upon  the  court. 

Bauer  v.  Widholm,  49  Wash.  310,  95  Pac. 
277 ;  Dolan  v.  Jones,  37  Wash.  176,  79  Pac. 
640;  Smith  v.  White,  32  Wash.  414,  73  Pac. 
480;  Woodham  v.  Anderson,  32  Wash.  500, 
73  Pac.  63fi;  Thompson  v.  Robbins,  32  Wash. 
149,  72  Pac.  1043;  Culver  v.  Phelps,  130  111. 
217,  22  N.  E.  809.  * 

There  can  be  no  presumption  against  the 
record. 

1  Black,  Judgm.  277;  Cizek  v.  Cizek,  69 
Neb.  797,  96  N.  W.  657,  99  N.  W.  28,  5  Ann. 


Vote. '^Character  of  property  as  com" 
munity  or  separate,  where  title  Ut 
initiated  before  marriage,  InU  not 
completed  urUil  after. 

As  to  character  of  property  as  commu- 
nity or  separate,  where  title  is  initiated  be- 
fore, but  not  completed  until  after,  death  of 
one  spouse,  see  note  to  Creamer  v.  Briscoe, 
17  L.kA.(N.S.)   164. 

As  to  effect  of  contracting  or  dissolving 
marriacie  after  the  initiation,  but  before  the 
46  L.R.A.(N.S.) 


consummation,  of  right  under  homestead 
entry,  see  note  to  Cunningham  v.  Krutz,  7 
L.R.A.(N.S.)   967. 

As  to  the  applicability  of  community 
property  laws  of  the  state  to  real  property 
acquired  from  the  Federal  government,  see 
note  to  Krieg  v.  Lewis,  26  L.R.A.(N.S.) 
1117. 

It  is  a  general  rule,  sustained  by  prac- 
ticallv  every  case  in  which  tho  question  is 
raisiHi,  that  where  one  spouse  before  the 
marriage  has  acquired  an  equitable  right  to 
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Caa.  464;  Fowler  v.  Simpson,  79  Tex.  611, 
23  Am.  St.  Rep.  370,  16  S.  W.  682;  Harris 
V.  Sargeant,  37  Or.  41,  60  Pac.  608;  State  ex 
rel.  LeBrook  v.  Wheeler,  43  Wash.  183,  86 
Pac.  304;  McGowan  v.  Smith,  22  Wash.  625, 
01  Pac  713. 

Fuller  ton,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  respond- 
ents against  the  appellants  for  the  parti- 
tion of  certain  real  property.  The  land  in 
question  was  acquired  from  the  United 
States  under  the  homestead  laws  by  one 
Peter    Teynor,    who    died    without    lineal 


heirs.  The  respondents  are  his  father  and 
mother.  Tlie  appellant  Chloe  Heible  was  his 
wife  at  the  time  of  his  death.  The  other 
appellants  claim  an  interest  in  the  land 
through  mortgages  or  contracts  to  convey, 
executed  by  Chloe  Heible.  Peter  Teynor 
entered  the  land  in  the  year  1901.  He  was 
then  a  single  man,  never  having  thcreiO' 
fore  been  married.  On  January  1,  1903, 
he  intermarried  with  the  appellant  Chloe 
Heible.  He  made  final  proof  under  the 
liomestead  laws  on  September  12,  1906,  and 
thereafter  a  patent  to  the  land  from  the 
United  States  was  duly  issued  to  him.  He 
died  intestate  on  October  30,  1906,  vithont 


property,  which  is  perfected  after  the  mar- 
riage, the  property  is  separate,  and  not 
community. 

Harris  v.  Harris,  71  Cal.  314, 12  Pac.  274; 
Morgan  v.  Lones,  80  Cal.  317,  22  Pac.  253; 
Re  Lamb,  95  Cal.  397,  30  Pac.  568;  Re 
Boody,  119  Cal.  402,  51  Pac.  634;  Humbird 
Lumber  Co.  v.  Doran,  —  Idaho,  — ,  135  Pac. 
66;  Lawson  v.  Ripley,  17  La.  238;  Barbet  v. 
Langlois,  5  La.  Ann.  212;  Morjzan's  Suc- 
cession, 12  La.  Ann.  153;  Wade's  Succession, 
^1  La.  Ann.  343;  Medlenka  v.  Downing,  59 
Tex.  2f2 ;  Welder  v.  Lambert,  91  Tex.  510,  44 
S.  W.  281 ;  Gardner  v.  Burkhart,  4  Tex.  Civ. 
App.  690,  23  S.  W.  709;  Texas  &  N.  O.  R.  Co. 
v.  Speights,  ■—  Tex.  Civ.  App.  — ,  59  S.  W. 
572,  reversed  on  other  grounds  in  94  Tex. 
350,  60  S.  W.  659;  Laufer  v.  Powell,  30 
Tex.  Civ.  App.  604,  71  S.  W.  549;  Alford 
Bros.  V.  Williams,  41  Tex.  Civ.  App.  436, 
91  S.  W.  636;  Forker  v.  Henry,  21  Wash. 
235,  57  Pac.  811;  Rogers  v.  Minneapolis 
Threshing  Mach.  Co.  48  Waarh.  19,  92  Pac. 
774,  95  Pac.  1014.  See  also  Lake  v.  Lake, 
52  Cal.  428;  Lake  v.  Bender,  18  Nev.  361, 
4  Pac.  711    7  Pac.  74. 

Thvis,  in  Forker  v.  Henry,  21  Wash.  235, 
57  Pac.  811,  the  court  said: 

"It  would  seem  that,  under  the  homestead 
laws,  residence  and  improvement  are  re- 
quired as  conditions  precedent  to  the  grant 
of  the  title.  It  is  evidence  that  equities 
attach  upon  such  settlement  and  improve- 
ment which  entitle  the  settler  to  the  con- 
tinued possession  and  ultimate  title.  A 
consideration  of  the  authorities  from  those 
states  in  whfth  the  community  property  law 
exists  seems  to  establish  the  principle:  'If 
either  spouse  before  the  marriage  nas  ac- 
quired an  equitable  right  to  property,  which 
is  perfected  after  marriage,  the  property  is 
separate.'  There  is,  perhaps,  considerable 
uncertainty  as  to  a  uniform  rule  concerning 
the  right  of  the  community  to  reimburse- 
ment out  of  the  separate  estate  of  the 
spouses  benefited,  for  expenditures  of  money 
and  time  and  effort  made  in  performing 
conditions  and  perfecting  and  completing 
the  title.  But  the  rule  also  seems  to  pre- 
vail in  favor  of  the  community  as  to  the 
title  initiated  during  the  community,  and 
perfected  after  the  dissolution  of  the  mar- 
riage. In  the  first  case,  the  title  takes  ef- 
fect as  of  time  before  the  community,  and 
the  propertv  is  therefore  separate;  and  in 
46  L.R.A.(N.S.) 


the  other  as  of  a  time  during  the  commu- 
nity, and  is  therefore  community  property.* 

So,  in  Welder  v.  Lambert,  91  Tex.  610,  44 
S.  W.  281,  the  court  said:  **Power  was 
single  when  it  [the  contract  for  the  lands] 
was  entered  into,  and  the  right  to  earn  the 
lands  aoqui.red  by  it  waa  his  separate  prop- 
erty. The  title  relates  to  its  origin,  wad 
must  take  the  impress  of  its  character  from 
it." 

And  in  Re  Lamb,  95  Cal.  397,  30  Pac 
568,  tlie  court  said:  "The  land  in  contro- 
versy was  not  community  property  at  the 
date  when  the  deceased  made  and  reontied 
her  declaration  claiming  the  same  as  a 
homestead,  but  it  was  the  separate  property 
of  the  petitioner.  The  petitioner  had,  be- 
fore his  marriage,  made  application  to  enter 
the  land  as  a  homestead  under  the  laws  of 
the  United  States ;  and  although  he  had  not, 
at  the  time  of  such  marriage,  fully  com- 
pleted the  term  for  which  he  was  to  reside 
upon  and  cultivate  it,  so  as  to  entitle  him 
to  receive  a  patent  therefor  from  the  United 
States,  still  he  had  fully  performed  all  of 
the  conditions  required  of  him  by  such  laws 
up  to  that  date,  and  by  his  prior  acts  of 
entry,  residence,  and  cultivation,  he  had 
acquired  an  equitable  interest  in  the  land, 
which,  of  course,  was  his  separate  property, 
and  to  which  the  l<^al  title  afterwards  con- 
veyed bv  the  patent  related ;  and  that  which 
was  before  separate  property,  to  which  he 
had  but  an  equitable  title,  was,  after  the 
issuance  of  such  patent,  still  his  separate 
property,  and  held  by  him  under  the  legai 
title  conveyed  by  such  patent." 

A  woman's  interest  in  a  headright  certifi- 
cate issued  after  her  second  marriage  to  the 
heirs  of  her  first  husband  becomes  her  sepa- 
rate propertv.  Laufer  v.  Powell,  30  Tex. 
Civ.  App.  604,  71  S.  W.  549. 

The  filing  of  another  application  during 
the  existence  of  the  marriage,  for  the  land 
in  question,  together  with  an  additional 
tract,  does  not  deprive  the  land  of  its  char- 
acter as  separate  property,  where  the  first 
application  was  filed  before  the  marriage. 
Gardner  v.  Burkhart,  4  Tex.  Civ.  App.  590, 
23  S.  W.  709. 

In  Akin  v.  Jefferson,  65  Tex.  137,  where 
a  man  before  marriage  purchased  certain 
lands  with  his  own  money,  and  alter  mar- 
riage, hy  money  out  ot  the  community 
funds,  compromised  a  suit  brought  against 
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iiaving  parted  with  the  title  acquired  hy 
him  under  the  homestead  patent. 

Letters  of  administration  on  Peter  Tey- 
nor's  estate  were  issued  out  of  the  superiot 
•court  of  the  county  in  which  the  land  is 
situated  to  John  A.  Willis,  the  father  of 
the  appellant  Chloe  Heihle.  The  adminis- 
trator performed  the  duties  of  his  trust, 
And  on  October  26,  1908,  filed  his  final  ac- 
•count  with  the  estate,  together  with  a  peti- 
tion asking  for  the  distribution  of  the  prop- 
erty thereof,  praying  that  his  account  be 
settled  and  allowed,  and  that  the  estate 
be  distributed  to  those  lawfully  entitled 
thereto.    The  court,  sitting  in  probate,  en- 


tertained the  petition  and  made  an  order, 
dated  as  of  the  date  on  which  the  petition 
was  filed,  appointing  November  16,  1908,  as 
the  time  for  hearing  the  petition,  further 
ordering  that  the  clerk  of  the  court  give 
notice  thereof  by  causing  notices  to  be 
posted  in  three  of  the  most  public  places  in 
the  county  in  which  the  land  is  situated 
"at  least  two  weeks  before  said  day  of  set- 
tlement and  hearing  of  petition,  and  pub- 
lish notice  thereof,  according  to  law,  for 
two  weeks  before  said  day  of  settlement  and 
hearing  upon  the  petition"  in  a  certain  des- 
ignated newspaper.  Proof  by  affidavit  was 
made  of  the  posting  and  publishing  by  the 


him  for  the  land,  the  court  said  that  if,  by 
the  original  purchase,  he  secured  a  good 
title,  the  land  was  his  separate  property; 
but  if,  by  the  first  purchase,  he  got  no  title, 
and  acquired  none  oy  limitation  before  mar- 
riage, the  lands  then  became  community 
property. 

In  most  of  these  cases  the  land  was  pub- 
lic land  upon  which  the  entry  had  been 
made  before  marriage  and  the  patent 
panted  afterward;  but  the  same  rule  has 
been  applied  where  the  land  was  held  under 
contract  of  sale  at  the  time  of  the  mar- 
riage, and  the  legal  title  acquired  subse- 
quent thereto.  Lawson  v.  Ripley,  17  La. 
238;  Wade's  Succession,  21  La.  Ann.  343; 
Medlenka  ▼.  Downing,  59  Tex.  32;  Welder 
V.  Lambert,  supra. 

So,  also,  the  same  rule  has  been  applied 
where  one  spouse  went  into  adverse  pos^ 
session  before  marriage,  but  the  limitation 
period  did  not  expire  until  after  marriage. 
Texas  k  N.  0.  R.  Co.  v.  Speights,  —  Tex. 
Civ.  App.  — ,  59  S.  W.  572  (reversed  in  94 
Tex.  350,  60  S.  W.  659,  upon  the  ground 
that  the  statute  of  limitation  had  l^n  so 
interrupted  as  not  to  give  possession) ;  Al- 
ford  Bros.  v.  Williams,  14  Tex.  Civ.  App. 
436,  91  S.  W.  636.  In  Sauvage  v.  Wauhop, 
—  Tex.  Civ.  App.  — ,  143  S.  W.  259,  how- 
ever, it  was  held  that  this  rule  did  not  apply 
to  property  the  sole  claim  to  which  was  ad- 
verse possession,  but  applied  only  where 
the  rignt  to  land  is  referred  to  some  legal 
or  equitable  claim  appearing  before  mar- 
riage. The  court  does  not  cite  any  author- 
ities to  the  precise  point  decided.  The 
court  said  that  the  Speights  Case  was  not 
authority,  as  it  had  been  reversed  b^  the 
supreme' court  of  the  state,  and  that  m  the 
Williams  Case  a  single  spouse  claimed  the 
land  as  the  assignee  of  a  land  certificate; 
the  court,  however,  in  the  Williams  Case, 
said  that  the  claim  under  the  land  certifi- 
cate was  merely  another  and  distinct  ground 
for  the  decision. 

In  a  few  cases  the  facts  were  suoh  as  to 
render  the  general  rule  cited  above  inappli- 
cable. 

Thus,  the  fact  that  a  land  certificate  was 
granted  to  a  single  man  will  not  cause  the 
land  to  be  his  separate  property,  where  he 
w«8  married  before  actual  location  waj9 
made.  Phillips  v.  Palmer,  56  Tex.  Civ.  App. 
91,  120  S.  W.  911.  This  decision  is  based 
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upon  the  ground  that  the  certificate  before 
location  was  personal  property,  and  under 
the  express  terms  of  the  Texas  statute,  per- 
sonal property  of  the  spouses  before  mar- 
riage became  oonmion  property. 

So,  mere  possession  of  the  land  by  a 
partnership  of  which  the  husband  was  a 
member  is  not  sufficient  to  overcome  the 
presumption  that  the  land,  patento  for 
which  were  applied  for  and  acquired  long 
after  marriage,  oecame  community  property. 
Re  Boody,  113  Cal.  682,  45  Pac.  858. 

And  mere  possession  by  a  single  man, 
without  any  title,  of  lands  purchased  subse- 
quent to  marriage,  with  common  funds,  does 
not  make  the  lands  separate  property. 
Johnson  v.  Johnson,  11  Cal.  200,  70  Am.  Dec. 
774;  Pancoast  v.  Pancoast,  57  Cal.  320. 

So,  the  mere  payment  of  the  surveyors  by 
one  of  the  spouses  before  marriage  will  not, 
however,  deprive  the  land  of  ite  character 
as  community  property.  Mills  v.  Brown, 
69  Tex.  244,  6  S.  W.  612. 

In  Davidson  v.  Woodward,  84  C.  C.  A. 
495,  156  Fed.  915,  writ  of  certiorari  denied 
in  209  U.  S.  647,  52  L.  ed.  920,  28  Sup.  Ct. 
Rep.  758,  the  general  rule  was  recognized, 
but  held  not  to  apply  where  a  contract  for 
the  purchase  of  certain  lots  was  made  before 
the  marriage,  but  was  abandoned,  and  sub- 
sequent to  marriage  another  contract  was 
made,  and  the  property  was  paid  for  by 
community  funds. 

In  Wadkins  v.  Producers'  Oil  Co.  130  La. 
308,  57  So.  937,  affirmed  in  227  U.  S.  368, 
57  L.  ed.  551,  33  Sup.  Ct.  Rep.  380,  the  settle- 
ment was  made  before  the  entryman's  mar- 
riage, but  the  marriage  and  the  death  of  the 
wife  both  occurred  between  the  time  of  the 
application  for  the  preliminary  homestead 
entry  and  final  proof.  In  such  a  case  it  was 
held  that  the  land  did  not  fall  inte  the  com- 
munity. The  real  point  at  issue  in  this 
oase,  however,  was  the  effect  of  the  dissolu- 
tion of  the  community  between  the  time  of 
the  preliminary  application  and  the  final 
proof.  This  is  the  question  discussed  in 
the  note  te  Creamer  v.  Briscoe,  17  L.R.A. 
(N.S.)  154. 

In  some  cases  it  has  been  held  that  the 
land  the  initial  steps  to  acquire  which  were 
taken  by  one  of  the  spouses  before  marriage 
was  separate  property,  although  the  money 
to  acquire  the  final  title  thereto  had  been 
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clerk,  and  on  the  day  fixed  lor  the  hearing 
the  court  entered  a  decree  in  which  it  ap- 
proved the  final  account  and  distributed 
the  estate.  That  part  of  the  decree  relat- 
ing to  the  proof  of  service  of  notice  of  the 
time  of  the  hearing  recited  that  it  ap- 
pear *'to  the  court  by  affidavits  on  file  here- 
in that  due  and  regular  noticei  as  required 
by  law  and  the  order  of  this  court,  was 
given  of  the  hearing  hereol."  The  order 
distributed  the  whole  of  the  estate  to  the 
appellant  Chloe  Heible  as  the  sole  heir  at 
law  of  Peter  Teynor,  deceased.  In  making 
the  order  of  distribution  the  probate  court 
proceeded  on  the  theory  that  the  real  prop- 
erty was,  when  acquired  from  the  United 
States,  the  community  property  of  Peter 
Teynor  and  Chloe  Teynor,  his  wife,  and 
that  it  descended  on  the  death  of  Peter 
Teynor,  under  the  statutes  of  the  state 
governing  the  descent  and  distribution  of 
community  real  property,  to  the  wife,  since 
the  entryman  died  without  issue. 

The  court  in  the  ease  now  before  us,  on 
the  same  state  of  facts,  held  the  property 
to  be  the  separate  property  of  Peter  Teynor, 
and  to  have  descended  on  his  death,  under 
the  statutes  governing  the  distribution  and 
descent  of  separate  property,  one  half  to 


the  lather  and  mother  of  the  deceased, 
and  one  half  to  his  wife,  Chloe  Tejnor,  hold- 
ing fiirther  that  the  decree  of  distribntioo 
entered  in  the  administration  proeeedinga 
was  void  because  entered  without  sufficiemt 
notice.  The  first  question  suggested  by  the 
record  relates,  therefore,  to  the  nature  of 
the  title  acquired  by  Peter  Teynor  in  Tirtoe 
of  his  homestead  entry.  Did  the  land  be- 
come, on  his  acquisition  of  the  title  there- 
to, his  separate  property,  or  did  it  beeone 
the  community  property  of  himself  and  his 
then  wife,  the  appellant  in  this  proceed- 
ing? 

On  the  question  our  own  cases  arc  out 
of  harmony.  Indeed,  they  seem  incapable 
of  being  reconciled,  whether  considered  with 
relation  to  the  facts  upon  which  they  are 
founded,  or  with  relation  to  the  reasons  by 
which  they  are  thought  to  be  sustained. 
The  cases  in  which  the  question  of  the  na- 
ture of  the  title  acquired  by  a  homestead 
entry  from  the  United  States  is  considered 
are  the  following:  Phllbrick  t.  Andrews, 
8  Wash.  7,  35  Pac  358;  Bolton  v.  La  Camas 
Water  Power  Co.  10  Wash.  246,  38  Pac 
1043;  Kromer  v.  Friday,  10  W^ash.  621, 
32  L.R.A.  671,  89  Pac  229;  Forker  t. 
Henry,  21  Wash.  235,  57  Pac.  811;  Re  Feas, 


paid  out  of  community  funds  subsequent  to 
marriage. 

Thus,  where  the  pre-emption  declaration 
and  exclusive  occupation  of  a  woman  pre- 
ceded her  marriage,  the  land  becomes  her 
separate  property,  although  the  patent  was 
not  issued  until  marriage;  and  this  is  so 
even  if  the  money  paid  the  government  was 
conununitv  money,  where,  with  full  knowl- 
edge of  the  husband,  the  land  was  proved 
up  and  paid  for  in  her  name.  Harris  v. 
Harris,  71  Cal.  314,  12  Pac.  274.  The  court 
said:  "Even  if  it  appeared  that  the  money 
was  paid  out  of  community  funds,  the  land 
would  be  the  separate  property  of  the  wife. 
With  full  knowledge  and  consent  of  the 
plaintiff  [the  husband],  the  land  was  proved 
up  and  paid  for  in  her  name,  ivnd  the  proof 
or  her  occupation  and  'declaration,'  or  afli-. 
davit,  was  as  necessary  a  prerequisite  to 
the  acquisition  of  the  government  title  as 
was  the  payment  of  the  price.  The  patent 
is  a  record  which  proves  the  facts  which 
preceded  its  issue,  on  proof  of  which  the 
proper  oflBcers  of  the  United  States  were  au- 
thorized to  issue  it.  For  certain  purposes, 
the  possession  of  either  spouse  is  the  pos- 
session of  both.  But  here  the  pre-emption 
declaration  and  exclusive  occupation  of  the 
defendant  preceded  her  marriage  with  the 
plaintiff,  and  constitute  part  of  the  acts 
which  culminated  in  the  certificate  of  pur- 
chase and  patent.  Tlie  plaintiff  ou^ht  not 
to  be  permitted  to  ignore  her  declaration 
and  possession  (without  proof  of  which  she 
could  not  have  received  the  benefits  of  pre- 
emption), and  treat  the  acquisition  of  the 
government  title  simply  as  an  ordinary 
purchase,  made  after  marriage,  with  com- 
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munity  funds.  Under  the  pre-emptioe 
laws,  a  woman,  after  her  marriage,  may  se- 
cure a  pre-emption  based  on  occupancy i^  the 
right  to  which  is  her  separate  property. 
That  was  done  in  this  case,  and  the  plaintiff, 
who  seeks  to  benefit  by  the  transaction,  can- 
not say  the  pre-empuon  title  was  not  ac> 
quired  legally  and  regularly." 

So,  land  held  by  an  unmarried  man  under 
a  contract  of  sale,  a  part  of  the  conside ra- 
tion of  whi^  he  had  paid,  becomes  his  sepa- 
rate property,  although  the  legal  title  is  not 
acquired  until  after  marriage,  and  part  of 
the  remaining  instalments  are  paid  by  the 
money  of  his  wife,  and  part  by  community 
money.  Woodward  v.  Davidson,  150  Fed. 
840.  • 

In  the  case  of  Morgan  v.  Lones,  80  CaL 
317,  22  Pac  253,  it  was  determined  that 
the  occupant  of  lands  for  whose  benefit  the 
town  site  acts  were  passed  had  an  equitabk 
interest  in  the  lands,  and,  if  such  occupant 
is  an  unmarried  woman,  and  marries,  sueh 
interest  lb  her  separate  property;  and  this 
is  so,  although  the  patent  from  the  govern- 
ment to  the  municipal  authorities  has  not 
issued  and  the  husband  advanced  the  funds 
necessary  to  get  a  conveyance  from  the  mu- 
nicipal authorities. 

In  Louisiana,  however,  it  is  the  riile  ^al 
if  the  property  or  any  part  of  it  is  paid  for 
by  oommunity  money,  the  community  is  to 
be  reimbursed  to  that  extent.  Barbet  v. 
Langlois,  6  La.  Ann.  212;  Morgan's  Succes- 
sion, 12  La.  Ann.  153. 

In  the  following  cases  the  court  held  that 
although  the  preliminary  steps  for  acquiring 
the  land  were  taken  before  marriage,  ana 
the  title  acquired  during  the  existence  there- 
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30  Wash.  51,  70  Pac.  270;  Ahern  v.  Ahern, 

31  Wash.  334,  96  Am.  St.  Rep.  912,  71  Pac. 
1023;  Towner  v.  Rodegeb,  33  Wash.  153, 
00  Am.  St.  Rep.  036,  74  Pac.  50;  James  v. 
James,  35  Wash.  655,  77  Pac.  1082;  Cox 
▼.  Tompkinson,  39  Wash.  70,  80  Pao.  1005; 
Hall  V.  Hall,  41  Wash.  186,  111  Am.  St. 
Rep.  1016,  83  Pae.  108;  Cunningham  v. 
Knitz,  41  Wash.  190,  7  I/.R.A.(N.S.)  967, 
83  Pac.  100;  Curry  v.  Wilson,  45  Wash.  19, 
87  Pac.  1066;  Rogers  ▼.  Minneapolis 
Threshing  Mach.  Co.  48  Waah.  19,  92  Pac. 
774,  95  Pac.  1014;  Delacey  y.  Commercial 
Trust  Co.  51  Wash.  542,  130  Am.  St.  Rep. 
1112,  99  Pac.  574;  Krieg  v.  Lewis,  56  Wash. 
196,  26  L.R.A.(N.S.)  1117,  105  Pac.  483; 
Curry  v.  Wilson,  57  Wash.  609,  107  Pac 
367;  Eckert  ▼.  Schmitt,  60  Wash.  23,  110 
Pac.  635. 

Grouping  the  cases  according  to  their 
facts,  and  the  decision  of  the  couH  upon 
the  facts,  in  the  first  group  can  be  placed 
the  cases  of  Philbrick  t.  Andrews  and  Re 
Feas.  In  these  cases  all  that  appeared  in 
the  record  was  that  the  land  was  occupied 
by  the  elitryman  and  his  wife  at  the  time 
final  proof  was  made  and  patent  issued, 
and  it  was  assumed,  as  if  not  subject  to 
controversy,    that    the    property    was    the 


community  property  of  the  husband  and 
wife. 

In  the  second  group  can  be  placed  Forker 
V.  Henry  and  Rogers  v.  Minneapolis 
Threshing  Mach.  Co.  In  the  first  case  the 
land  was  settled  upon  and  entered  as  a 
homestead  by  a  single  woman  who  lived 
thereon  for  some  four  years  and  then  mar- 
ried.  Thereafter,  while  the  marriage  rela- 
tion continued,  she  made  final  proof  and 
was  granted  a  patent.  In  Rogers  v.  Minne- 
apolis Threshing  Mach.  Co.  the  land  was 
settled  upon  and  entered  by  a  married  man 
living  with  his  wife.  Some  two  years  later, 
while  living  on  the  land,  the  wife  died, 
leaving  issue.  A  year  and  a  half  there- 
after the  entryman  married  a  second  time, 
and  two  years  after  the  second  marriage 
made  final  proofs  and  received  a  patent. 
In  each  of  the  cases  the  land  was  held  to 
be  the  separate  property  of  the  entryman. 

In  the  third  group  can  be  placed  Kromer 
V.  Friday;  Ahern  v.  Ahern;  James  v.  Jrimes, 
and  Cox  v.  Tompkinson.  In  these  cases 
the  wife  resided '  upon  the  land  with  her 
husband  at  the  time  of  its  entry,  and  con- 
tinued to  reside  thereon  until  her  death, 
which  occurred  in  each  instance  prior  to 
making  final  proof  and  the  receipt  of  pat- 


of,  nevertheless  the  property  fell  into  the 
community;  but,  as  will  be  seen,  there  were 
peculiar  facts  in  each  case  which  may  tend 
to  distinguish  them. 

In  Hawkins  v.  Stiles,  —  Tex.  Civ.  App. 
— ,  158  S.  W.  1011,  the  statute  provided 
that  any  settler  on  certain  lands  was  en- 
titled to  purchase  not  to  exceed  160  acres  at 
50  cents  per  acre  upon  his  having  the  land 
surveyed  and  the  field  notes  returned  to  the 
General  Lajid  Office  before  a  fixed  date, — ^the 
payment  of  the  50  cents  per  acre  also  to  be 
made  before  such  date.  Certain  settlers 
liaving  had  their  lands  surveyed  and  the 
field  notes  duly  returned,  assigned  their  in- 
terest to  an  unmarried  man,  who  subse- 
quently married,  and  then  paid  the  50  cents 
per  acre  out  of  community  funds  and  re- 
ceived his  patents.  It  was*  held  that  under 
the  statute  the  payment  of  the  50  cents  per 
acre  was  an  essential  part  of  the  inception 
of  the  title,  and  as  the  payment  was  made 
during  the  community,  and  out  of  commu- 
nity funds,  the  land  became  community  prop- 
erty. The  court  said:  "We  are  constrained 
to  believe  that  under  this  statute  no  title 
could  be  acquired  unless  its  terms  were  com- 
plied with ;  that  three  things  were  essential 
to  obtaining  title  on  the  part  of  the  Rawlses, 
or  those  who  claim  under  them;  to  wit, 
they  must  have  been  settlers,  they  must 
have  had  the  land  surveyed  and  the  field 
notes  returned  to  the  land  office,  and  must, 
in  addition,  have  paid  the  purchase  money. 
Without  the  concurrence  of  these  three  ele- 
pients,  no  title  vested;  and  the  mere  survey- 
ing and  filing  of  field  notes  was  not  the  in- 
ception or  origin  of  title,  as  contended  by 
appellees,  but  furnished,  at  most,  merely  a 
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basis  for  the  privilege  of  purchasing.  .  .  . 
If  the  settler  saw  fit  to  accept  and  comply 
with  the  tern^s  of  the  statute  within  the 
time  prescribed,  then  it  offered  to  convey 
the  land  to  him  in  preference  to  any  other 
person  wishing  to  purchase.  There  was  not, 
in  advance  oi  such  compliance,  any  right 
acquired  by  the  settler.  ...  It  is  true 
that,  without  the  performance  of  the  first 
two  conditions,  no  preference  was  even 
granted;  but  it  is  likewise  true  that,  with- 
out the  paying  of  the  money,  no  actual 
right  or  title  vested.  Others  had  the  right 
to  buy  without  such  conditions,  by  merely 
paying  the  purchase  price,  giving  the  actual 
settler  a  mere  preference  to  purchase  the 
tract  upon  which  he  settled.  A  failure  to 
exercise  this  right  of  purchase,  after  per- 
forming the  first  two  conditions  within  the 
prescribed  time,  terminated  this  privilege. 
Consequently  we  think  no  right  to  the  land 
in  question  began  or  sprang  into  existence 
until  all  three  of  the  conditions  were  com- 
plied with;  and  therefore  all  these  require- 
ments, in  our  judgment,  were  conditions 
Srecedent  to  the  vesting  of  title  in  the 
:awlses  or  their  transferee." 
Under  the  principle  that  the  doctrine  of 
relation  is  a  fiction  of  law  adopted  by  the 
courts  solely  for  the  purpose  of  justice,  it 
was  held  in  Kromer  v.  Friday,  10  Wash. 
621,  32  L.R.A.  671,  39  Pac.  229,  that  a 
patent  for  homestead  land  will  not  relate 
back  to  the  time  of  making  final  proof,  so 
as  to  cut  out  the  rights  of  a  woman  under  a 
marriage  ceremony  performed  between  the 
two  dates,  where,  long  prior  to  final  proof, 
she  had  been  living  with  the  claimant  as  his 
wife.  W.  M.  G. 
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ent,  although  occurring  after  the  full  per- 
iod of  residence  required  by  the  Federal 
statute  as  preliminary  to  making  final 
proof  had  expired.  The  property  acquired 
was  held  to  be  community  property. 

In  the  fourth  group  can  be  placed  Bolton 
y.  La  Camas  Water  Power  Co.  and  Cim- 
ningham  y.  Krutz.  In  the  first  of  these 
cases  the  wife  resided  on  the  land  from 
the  time  of  its  entry  by  the  husband  until 
the  residence  period  expired,  but  died  be- 
fore the  making  of  final  proof  and  the  is- 
suance of  patent.  In  the  second  case  the 
entry  was  made  by  a  married  man  living 
with  his  wife.  The  wife  died  some  three 
years  later,  after  a  continuous  residence 
on  the  land  subsequent  to  the  entry.  A 
few  months  later  the  husband  commuted 
the  entry  and  received  a  patent  for  the 
land.  The  property  was  held  in  each  case 
to  be  the  separate  property  of  the  husband. 

In  the  fifth  group  can  be  placed  Curry  v. 
Wilson,  45  Wash.  19,  87  Pac.  1065;  Curry  v. 
Wilson,  57  Wash.  609,  107  Pac.  367;  Krieg 
v.  Lewis,  and  Eckert  v.  Schmitt.  In  these 
cases  the  wife  resided  with  the  husband  on 
tlie  homestead  from  the  time  of  the  original 
pntry  until  after  the  making  of  final  proof, 
and  in  two  of  them  until  after  patent  was 
issued.  The  land  acquired  was  held  to  be 
the  community  property  of  the  spouses. 

In  the  sixth  group  can  be  traced  the  cases 
of  Towner  v.  Rodegeb;  Hall  v.  Hall;  and 
Delacev  v.  Commercial  Trust  Co.  In  the 
first  case  the  land  was  settled  upon  prior  to 
the  extension  of  the  public  surveys  there- 
over, and  prior  to  the  time  the  land  was  sub- 
ject to  entry  under  the  public  land  laws. 
The  settler  died  before  the  land  became  so 
subject  to  entry,  and  it  was  held  that  he  had 
no  estate  of  inheritance  therein  or  estate  of 
any  kind  that  was  cognizable  in  proceedings 
instituted  on  his  estate  in  the  probate  court. 
In  Hall  V.  Hall  the  parties  thereto,  while 
husband  and  wife,  settled  upon  unsurveyed 
lands  of  the  United  States,  and  lived  there- 
on together  as  husband  and  wife  for  a  period 
of  more  than  five  years.  Prior  to  the  time 
the  lands  were  open  to  entry  they  were  di- 
vorced, and  subsequent  to  the  divorce  the 
lands  became  subject  to  entry,  and  the  hus- 
band entered  the  same  as  a  homestead,  and 
subsequent  thereto  made  final  proofs  and  re- 
ceived a  patent.  It  was  held  that  his  di- 
vorced wife  had  no  interest  in  the  property. 
In  Delacey  v.  Commercial  Trust  Co.  it  was 
held  that  a  mere  settlement  on  government 
land  by  a  husband  and  wife  conferred  no 
community  interest  in  the  land. 

The  arguments  thought  to  sustain  these 
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f  several  conclusions  we  shall  not  set  forth. 
It  is  manifest,  however,  that  no  reasoning 
based  upon  principle  can  reconcile  the  first 
with  the  second  group,  or  the  third  with  t^ 
fourth.  It  is  the  opinion  of  the  court  now 
that  the  property  in  each  of  these  groups,  if 
nothing  more  appeared  in  the  record  than  is 
shown  in  the  opinion,  should  have  been  held 
to  be  the  separate  property  of  the  entrynmiL 
In  other  words,  the  rule  should  be  that,  in 
all  cases  where  the  marital  relation  does 
not  exist  at  the  time  of  the  original  settle- 
ment and  entry,  and  continue  until  finiJ 
proof  is  made,  the  property  should  be  held 
to  be  the  separate  property  of  the  spouse 
who  finally  acquires  the  patent  to  the  Uad. 
The  folly  of  any  other  rule  is  Olnstrated  br 
the  case  of  Rogers  v.  Minneapolis  lliresfaiog 
Mach.  Co.  48  Wash.  19,  92  Pac.  774,  95  Pac. 
1014.  This  case  we  have  placed  in  the  sec 
ond  group,  but  it  belongs  under  its  facts 
in  the  fourth  group  also.  In  that  case  it 
will  be  remembered  that  the  entryman  vss 
married  at  the  time  he  made  entry  on  tbe 
land;  that  his  then  wife  died,  leaving  issue, 
some  two  years  later,  after  a  continuous  res- 
idence thereon;  that  about  a  year  later  the 
entryman  married  a  second  time,  resided 
with  his  second  wife  on  the  property  for 
some  two  years  more,  and  made  final  proof 
and  received  a  patent.  If  a  comfnnnity  in- 
terest is  impressed  on  the  land  by  the  fact 
of  marriage  at  the  time  of  its  entry,  as  is 
held  in  the  fourth  group  of  cases,  and  if  a 
community  interest  is  also  increased  by  the 
fact  of  marriage  at  the  time  of  the  making 
of  final  proof  and  the  issuance  of  the  patent 
as  is  held  in  the  first  group,  then  this  land 
was  impressed  with  the  interests  of  two 
distinct  communities,  the  one  in  favor  of 
the  issue  of  the  first  wife  and  the  other  in 
favor  of  the  second  wife.  A  rule  that  leads 
to  such  incongruous  results  is  certainly  not 
to  be  commended. 

The  facts  of  the  case  at  bar  bring  it  with- 
in the  cases  found  in  both  the  first  and  sec- 
ond groups  of  cases  as  we  have  listed  them; 
and,  since  we  conclude  that  the  decisions  in 
respect  to  the  first  group  rather  than  in  the 
second  were  wrong  in  principle,  we  hold  the 
property  in  question  here  to  haVe  been  the 
separate  property  of  the  husband  on  its  ac- 
quisition from  Uie  government. 

The  second  question  suggested  by  the 
record  is  the  validity  of  the  decree  of  distri- 
bution entered  in  the  probate  proceedings. 
This  present  action  ia  a  collateral  attack  up- 
on the  decree,  and  it  is  conceded  that>  unless 
the  record  shows  affirmatively  a  want  of 
jurisdiction,   it   is  conclusive  upon  all  the 
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world.  We  think  the  record  does  show  af- 
firmatiYely  a  want  of  jurisdiction.  The  stat- 
ute relating  to  decrees  of  distribution  in 
probate  proceedings  provides  that  such  de- 
crees may  be  made  on  the  application  of  the 
executor  or  administrator,  or  anyone  inter- 
ested in  the  estate,  but  only  after  "notice 
has  been  given  in  the  manner  required  in 
regard  to  an  application  for  the  sale  of  land 
by  an  executor  or  administrator.''  Rem.  & 
Eal.  Code,  §  1589.  The  statute  relating  to 
the  sale  of  real  estate  by  an  executor  or  ad- 
ministrator provides  that  the  court,  after 
the  petition  for  the  sale  is  filed,  shall  "make 
an  order  directing  ail  persons  interested  to 
appear  at  a  time  and  place  specified,  not 
less  than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order,"  and 
that  a  "copy  of  such  order  to  show  cause 
shall  be  personally  served  on  all  persons  in- 
terested in  the  estate  at  least  ten  days  be- 
fore the  time  appointed  for  the  hearing  of 
the  petition,  or  shall  be  published  at  least 
four  successive  weeks  in  such  newspaper  as 
the  court  shall  order."  Id.  §§  1499,  1500. 
From  an  examination  of  the  dates  before 
set  out  it  will  be  observed  that  in  this  in- 
stance the  time  elapsing  between  the  date 
of  the  order  to  show  cause  and  the  time 
fixed  for  the  hearing  was  only  twenty-one 
days,  and  that  less  than  three  weeks  elapsed 
between  the  first  publication  of  the  order 
and  the  time  fixed  for  the  hearing.  The  no- 
tice actually  shown  in  the  record,  therefore, 
was  clearly  insufficient  to  give  the  court  ju- 
risdiction to  make  the  order. 

But  the  appellant  says  that,  since  this 
action  is  a  collateral  attack  on  the  decree, 
all  intendments  are  in  favor  of  its  validity, 
and,  since  personal  service  on  the  persons 
interested  ten  days  prior  to  the  time  fixed 
for  the  hearing  is  made  equivalent  to  pub- 
lished notice,  the  court  will  presume,  in  the 
absence  of  a  showing  to  the  contrary,  thati 
Buch  a  service  was  made.  But>  as  we  say, 
we  think  the  record  does  show  on  its  face  to 
the  edntrary.  The  recital  in  the  judgment 
is  that  the  court  finds  from  the  "affidavits 
on  file"  that  due  service  was  made.  As  the 
only  affidavits  on  file,  or  that  were  put  on 
file,  show  service  by  publication  only,  the 
idea  of  any  other  service  is  clearly  nega- 
tived. "If  a  want  of  jurisdiction  affirma- 
tively appears  upon  the  face  of  the  .  .  . 
record,  the  judgment  will  be  held  to  be  void 
upon  collateral  as  well  as  direct  attack." 
Wick  V.  Rea,  54  Wash.  424,  103  Pac.  462. 

The  judgment  appealed  from  will  stand 
affinned. 

Ellis,   Morris,  and  Main,  JJ.,  concur. 
46  L.R.A.(N.S.) 


WASHINGTON    SUPREME    COURT. 
( Department  No.  1 . ) 

STATE  OF  WASHINGTON,  Appt., 

V. 

W.  R.  CRAWFORD  et  al.,  Respts. 

(—  Wash.  — ,  133  Pac.  590.) 

Constltntlonal    law   —   denial    of   due 
process  —  excessive  penalty. 

Imposing  a  penalty  of  a  fine  of  not  ex- 
ceeding $1,000,  or  imprisonment  of  not  ex- 
ceeding one  year,  or  both,  for  violation,  of 
the  statute  forbidding  the  exaction  of  more 
than  5  cents  for  one  continuous  ride  on  a 
street  car  within  any  city  or  town,  is,  al- 
though no  minimum  is  prescribed,  so  exces- 
sive as  to  deny  railway  companies  due  proc- 
ess of  law. 

(July  8,  1913.) 


Note. '^  Excessive  penalty  as  denial  o/ 
date  process  of  lav>. 

This  note  deals  only  with  cases  w^ere  the 
gist  of  the  objection  was  the  excessiveness 
of  , the  penaltv  imposed,  to  the  exclusion  of 
cases  where  the  right  to  impose  any  penalty 
at  all  was  disputed  upon  the  ground  that  it 
was  discriminatory,  or  obnoxious  to  other 
constitutional  objections;  6.  ^.,  penalties  for 
failure  of  railroad  to  pay  claims  (see  note 
in  42  L.R.A.(N.S.)  102,  and  other  notes 
there  referred  to) ;  so  the  question  whether 
a  penalty  is  obnoxious  to  the  constitutional 
provision  against  cruel  and  unusual  punish- 
ments is  excluded.  See  on  that  question, 
note  in  35  L.R.A.  667. 

The  view  taken  in  State  v.  Cbawfobd, 
that  a  penalty  (not  to  exceed  one  year's  im- 
prisonment, or  fine  not  to  exceed  $1,000,  or 
both)  imposed  upon  a  railway  company  for 
the  violation  of  a  public-service  law  is  so 
excessive  as  to  deny  the  railway  company 
due  process  of  law,  finds  sanction  in  £x 
parte  Young,  209  U.  S.  123,  52  L.  ed.  714, 

13  L.R.A.(N.S.)   932,  28  Sup.  Ct  Rep.  441, 

14  Ann.  Cas.  764,  which  holds  that  a  stat- 
ute providing  for  the  establishment  of  rates 
for  railroad  transportation  without  giving 
the  corporation  an  opportunity  to  be  heard, 
which  fixes  penalties  lor  disobedience  of  its 
provisions  by  fines  so  enormous  and  impris- 
onment so  severe  as  to  intimidate  the  corpo- 
rations and  their  ofiicers  from  resorting  to 
the  courts  to  test  the  validity  of  the  rates, 
is  unconstitutional,  as  depriving  the  corpo- 
rations of  the  equal  protection  of  the  laws. 
The  court  said:  "For  disobedience  to  the 
freight  act  the  officers,  directors,  agents, 
and  employees  of  the  company  are  made 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion may  be  punished  by  imprisonment  in 
the  county  jail  for  a  period  not  exceeding 
ninety  days.  Each  violation  would  be  a 
separate  offense,  and  therefore  might  result 
in  imprisonment  of  the  various  agents  of 
the  company  who  would  dare  disobey  for  a 
term  of  ninety  days  each  for  each  offense. 
Disobedience  to  the  passenger  rate  act  rend- 
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APPEAL  by  the  State  from  a  judgment 
of  the  Superior  Court  for  King  County, 
which  reversed  a  judgment  of  the  County 
Court,  convicting  defendants  of  violating 
the  provision  of  the  public-service  law  lim- 
iting the  fares  wliich  migiit  be  charged  for 
atreet  car  service.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  V.  Tanner,  Attorney  General, 
Stephen  V.  Carey,  Assistant  Attorney 
General,  John  F.  Murphy,  and  S.  H. 
Steele,  for  appellant: 

The  term  'penalty,"  naed  in  the  title  of 
the  act,  is  broad  enough  and  specific  enough 
to   sustain   a   criminal   prosecution. 

22  Am.  &  Eng.  £nc.  Law,  654;  Hunting- 
ton v.  Attrill,  148  U.  S.  857,  666,  36  L.  ed. 


1123,  1127,  13  Sup.  Ct.  Rep.  224;  30  Cyc 
1335;  United  SUtea  v.  Choteau,  102  U.  S. 
603,  611,  26  L.  ed.  246,  249;  United  SUies 
T.  Reisinger,  128  U.  S.  398,  32  L.  ed.  480, 
9  Sup.  Ct.  Rep.  90;  The  Strathairly,  124  C. 
S.  558,  571,  31  L.  ed.  580,  583,  8  Sup.  Ct 
Rep.  609;  United  SUtea  t.  Mjithews,  23 
Fed.  74;  Blum  v.  Widdicomb,  90  Fed.  220; 
State  T.  Hardman,  16  Ind.  App.  357,  45  N. 
£.  345;  State  v.  Ames,  47  Wash.  328,  92 
Pac.  137;  SUte  v.  Merchant,  48  Wash.  ^, 
92  Pac.  890;  State  v.  Montgomery,  57  Wash. 
192,  106  Pac.  771. 

The  penalties  are  not  excessive. 

State  ex  rel.  Railroad  Commission  t.  Ore- 
gon R.  &,  Nav.  Co.  68  Wash.  160,  123  Pac.  3. 

Mr.  Scott  Calhonn  for  respondents. 


ers  the  party  guilty  of  a  felony  and  subject 
to  a  fine  not  exceeding  $5,000,  or  imprison- 
ment in  the  state  prison  for  a  period  not 
exceeding  five  vears,  or  both  fine  and  im- 
prisonment. The  sale  of  each  ticket  above 
the  price  permitted  by  the  act  would  be  a 
violation  thereof.  It  would  be  difficult,  if 
not  impossible,  for  the  company  to  obtain 
ofilcers,  agents,  or  employees  willing  to  carry 
on  its  ail  airs  except  in  obedience  to  the  act 
and  orders  in  question.  The  company  itself 
would  also,  in  case  of  disobedience,  be  liable 
to  the  immense  fines  provided  for  in  violat- 
ing orders  of  the  commission.  The  company 
in  order  to  test  the  validity  of  the  acts, 
must  find  some  agent  or  employee  to  disobey 
them  at  the  risk  stated.  Ihe  necessary  ef- 
fect and  result  of  such  legislation  must  be 
to  preclude  a  resort  to  the  courts  (either 
state  or  Federal )  for  the  purpose  of  testing 
its  validity.  The  officers  and  employees 
could  not  be  expected  to  disobey  any  of  the 
provisions  of  the  acts  or  orders  at  the  risk 
of  such  fines  and  penalties  being  imposed 
upon  them,  in  case  the  court  should  decide 
that  the  law  was  valid.  The  result  would 
be  a  denial  of  any  hearing  to  the  company." 

So,  in  Consolidated  Gas  Co.  v.  Mayer,  146 
Fed.  150,  a  gas  company  is  held  to  be  denied 
due  process  of  law  by  a  statute  which 
makes  a  charge  for  gas  in  excess  of  the  stat- 
utory rate  a  complete  defense  in  an  action 
to  collect,  and  by  a  statute  limiting  the 
charge  for  gas  to  a  certain  rate,  and  sub- 
jecting gas  companies  to  a  $1,000  forfeiture 
for  each  violation  of  the  act,  the  penalties 
being  so  drastic  and  ruinous  as  practically 
to  debar  the  company  from  makmg  a  test 
of  the  law.  Same  effect  on  subsecjuent  hear- 
ing, 157  Fed.  849,  affirmed  on  this  point  in 
212  U.  S.  19,  53  L.  ed.  382,  29  Sup.  Ct.  Rep. 
192,  15  Ann.  Cas.  1034. 

And  commenting  upon  a  statute  which 
prescribed  similar  cumulative  penalties  for 
every  charge  of  more  than  a  certain  sum  per 
head  for  yarding  cattle,  where  a  few  days' 
violation  of  the  statute  by  merely  charging 
a  higher  rate  would  exhaust  the  entire  value 
of  the  property  in  satisfaction  of  the  pen- 
alties incurred,  Mr.  Justice  Brewer,  writing 
the  opinion  in  Cottinsf  v.  Kansas  City  Stock 
Yards  Co.  (Getting  v.'Godard)  183  U.  S.  79, 
46  L.R.A.(N.S.) 


46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30,  says:  'A 
statute  (although  in  terms  opening  the 
doors  of  the  courts  to  a  |jarticular  litigant' 
which  places  upon  him  as  a  penalty  lor  a 
failure  to  make  good  his  claim  or  doft>n»i: 
a  burden  so  great  as  to  practically  intiiii> 
date  him  from  asserting  that  which  he  be- 
lieves to  be  his  rights  is,  when  no  such  pen- 
alty is  inflicted  upon  others  tantamount  to 
a  denial  of  the  equal  protection  of  the  lavvs/ 

So,  penalties  of  $500,  payable  to  the  per- 
son aggrieved,  for  every  violation  of  an  act 
prescribing  the  maximum  rates  which  rail- 
way companies  may  charge  for  the  carriage 
of  passengers  within  the  state,  and  fine  or 
imprisonment  or  both,  imposed  upon  aoj 
agent  of  the  company  violating  the  act,  are 
held  in  £x  parte  Wood,  155  Fed.  190,  to  be 
so  excessive  and  ruinous  as  to  deny  the  com- 
pany due  process  of  law. 

In  Bonnett  v.  Vallier,  130  Wis.  193,  17 
L.R.A.(N.S.)  486,  128  Am.  St.  Rep.  1U61. 
116  N.  W.  885,  a  penal  clause  of  a  general 
police  regulation  of  tenement  houses  wae 
the  effect  that  every  person  violating  the 
act  should  be  guilty  of  a  misdemeanor,  and. 
upon  conviction  thereof,  should  be  siibject 
to  a  fine  of  not  less  than  $10  nor  more  tium 
$200,  or  by  imprisonment  in  the  county  jail 
not  less  than  fifteen  days  and  not  more  than 
sixty  days,  or  by  both  such  fine  and  im- 
prisonment, at  the  discretion  of  the  court; 
and  for  each  day  after  the  first  that  such 
violation  should  continue,  such  person 
should  be  subject  to  a  fine  of  $10,  at  the  dis- 
cretion of  the  court,  in  addition  to  that  here- 
inbefore provided.  The  court,  in  holding  tiie 
act  unconstitutional,  said  that  where  the 
penal  feature  of  a  police  regulation  is  so 
severe,  having  regard  to  the  character  of  the 
regulation,  as  to  efficiently  intimidate  prop- 
erty owners  from  using  their  property  at  aJl 
for  tenements  or  lodging  house  purposes, 
and  from  resorting  to  the  courts  for  re- 
dress or  defense  as  to  their  honestly  sup- 
posed rights,  it  is  highly  unreasonable.  It 
is  a  defiance  of  the  equal  protection  of  the 
laws,  rendering  the  act  void,  irrespective  of 
whether  its  provisions  would  otherwise  be 
valid. 

But  penalties  of  from  $100  to  $10,000, 
imposed  upon  a  railway  company  for  failttre 
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Gose*  J.,  delivered  the  opinion  of  the 
court: 

Section  25  of  the  public-Bervice  commis- 
flion  law  (Laws  1011,  p.  658)  provides:  "No 
street  railroad  company  shall  charge,  de- 
mand, or  collect  more  than  5  cents  for  one 
<iontinuoiia  ride  within  the  corporate  limits 
of  any  city  or  town.  .  .  ."  Section  96 
of  tha  act  is  as  follows:  "Every  officer, 
agent,  or  employee  of  any  public-service 
company,  who  shall  violate  or  fail  to  comply 
with,  or  who  procures,  aids,  or  abets  any 
violation  by  any  public-service  company  of 
a,ny  provision  of  this  act,  or  who  shall  fail 
to  obey,  observe,  or  comply  with  any  order 
of  the  commission,  or  any  provision  of  any 
order  of  the  commission,  or  who  procures, 
aids,  or  abets  any  such  public-service  com- 


pany in  its  failure  to  obey,  observe,  and 
comply  with  any  such  order  or  provision, 
shall  be  guilty  of  a  gross  misdemeanor." 
The  Code  (Rem.  &  Bal.  §  2267)  provides: 
"Every  person  convicted  of  a  gross  misde- 
meanor for  which  no  punishment  is  pre- 
scribed in  any  statute  in  force  at  the  time 
of  conviction  and  sentence  shall  be  punished 
by  imprisonment  in  the  county  jail  for  not 
more  than  one  year,  or  by  a  fine  of  not  more 
than  $1,000,  or  by  both."  The  defendants 
were  prosecuted,  convicted,  and  sentenced 
in  the  justice  court  of  Seattle  precinct.  King 
county,  for  an  alleged  violation  of  the  pro- 
visions of  §  26  of  the  public-service  commis- 
sion law.  The  charge  is  that  the  defendants, 
being  the  officers,  employees,  agents,  and 
servants  of  the  Seattle,  Renton,  &  Southern 


or  refusal  to  obey  an  order  made  by  a  state  i  Ct.  Rep.  870 :     "The  answer  to  this  is  that 
rjLilroftH  commiaaion-  fixincr  reasonable  rates,    there  is  no  inhibition  upon  a  state  to  impose 

such   penalties  for  disregard  of   its   police 


railroad  commission,  fixing  reasonable  rates, 
are,  in  Oregon  R.  i  Nav.  Co.  v.  Campbell, 
173  Fed.  957,  held  not  to  be  so  excessive  as 
to  deny  the  company  the  equal  protection 
of  the  laws.  The  court,  commenting  upon 
Ex  parte  Young,  209  U.  S.  123,  52  L.  ed. 
714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep. 
441,  14  Ann.  Cas.  764,  stated  that  the  stat- 
utes Involved  in  that  case  differed  so  widely 
from  the  Oregon  statutes  involved  here,  in 
the  severity  of  the  penalties  prescribed,  as 
to  render  the  Young  Case  not  authoritative 
in  this  case. 

So,  where  an  act  to  establish  minimum 
rates  for  the  transportation  of  crude  oil  and 
^e  products  thereof,  and  to  forbid  rebates, 
imposed  upon  the  common  carrier  for  a 
violation  of  the  act  penalties  of  $500,  pay- 
.able  to  the  person  injured,  together  with  a 
reasonable  attorney's  fee,  and  made  the  giv- 
ing of  rebates  a  misdemeanor  punishable 
by  fine  and  forfeiture  of  the  right  to  do  busi- 
ness, it  was  held  in  Tucker  v.  Missouri  P. 
R.  Co.  82  Kan.  222,  108  Pac.  89,  that  the 
penalties  prescribed  by  the  act  in  question 
were  not  so  oppressive  that  their  natural 
•effect  would  be  to  intimidate  carriers  from 
resorting  to  the  courts  to  test  its  validity. 
The  court,  in  speaking  of  Ex  parte  Voung, 
supra,  said:  "Compared  with  the  drastic 
penalties  prescribed  by  the  legislature  of  the 
state  of  Minnesota,  those  of  the  Kansas  stat- 
ute are  mild  indeed.  The  latter  are  not  im- 
posed upon  officers,  agents,  or  employees; 
they  affect  the  corporation  only,  are  merely 
pecuniary,  and  are  neither  extravagant  nor 
unreasonable." 

In  State  ex  rel.  Railroad  Commission  v. 
Oregon  R.  &  Nav.  Co.  68  Wash.  160,  123  Pac. 
3,  it  is  held  that  the  Washington  Railroad 
•Commission  act  which  imposes  upon  a  rail- 
road company  penalties  for  failure  to  com- 
ply with  orders  of  the  commission  for  fur- 
nishing additional  facilities  cannot  be  held 
unconstitutional,  as  contravening  the  14th 
Amendment  of  the  Federal  Constitution,  in 
that  the  penalties  are  excessive,  since,  as 
stated  by  the  Supreme  Court  of  the  United 
States,  in  passing  upon  a  similar  contention 
in  Minneapolis  &  St.  L.  R.  Co.  v.  Emmons, 
149  U.  S.  364-367,  37  L.  ed.  769-771, 13  Sup. 
46  L.R.A.(N.S.)  66 


regulations  as  will  insure  pronipt  obedience 
to  their  requirements.  ...  And  the  ex- 
tent of  the  penalties  which  should  be  im- 
posed bj  the  state  for  any  disregard  of  its 
legislation  in  that  respect  is  a  matter  en- 
tirely within  its  control." 

If  the  penalties  are  imposed  for  the  viola- 
tion of  an  order  passed  after  notice  and  an 
opportunity  for  a  hearing,  it  cannot  be  said 
that  the  parties  affected  have  been  denied 
due  process  of  law.  Thus,  it  was  held  in 
Wadley  Southern  R.  Co.  v.  State,  137  Ga. 
497,  73  S.  E.  741,  that  a  state  statute  which 
confers  on  a  railroad  conunission  the  power 
to  require  railroads  to  afford  the  usual  and 
like  customary  facilities  for  interchange  of 
freight  to  patrons  of  each  and  all  routes  or 
lines  alike,  and  to  make  just  and  reasonable 
rules  for  preventing  unjust  discrimination, 
and  provides  for  notice  and  an  opportunity 
of  a  nearin^  of  the  railroad  company  there- 
by affected  oy  any  order  of  the  commission, 
and  for  a  violation  of  an  order  of  the  com- 
mission, imposes  a  penalty  on  the  corpora- 
tion in  a  sum  not  to  exceed  $5,000,  at  the 
discretion  of  the  trial  judge,  and  also  sub- 
jects any  person  violating  or  abetting  the 
violation  of  the  order  to  punishment  for  a 
misdemeanor,  does  not  offend  the  constitu- 
tional guaranty  of  due  process  of  law  and 
the  equal  protection  of  the  laws,  in  that  the 
railroad  thereby  affected  is  prevented  from 
testing  the  validity  of  the  statute  or  the 
order  of  the  railroad  commission  because  of 
excessive  penalties.  The  court  said:  "The 
distinction  is  obvious  between  a  case  where 
the  statute  imposes  a  penalty  for  disobedi- 
ence to  an  order  of  the  commission,  made 
after  notice  and  an  opportunity  to  be 
heard,  and  the  case  of  a  statute  which  im- 
poses serious  and  heavy  penalties  for  its 
violation,  where  the  validity  of  the  statute 
depends  upon  the  existence  of  facts  and 
their  effect,  which  can  only  be  determined 
after  an  invest isration  of  a  most  coroplicited 
and  technical  character.  An  illustration  of 
the  latter  case  may  be  found  in  Ex  parte 
Young,  supra."  J.  D.  C. 
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Railway  Company,'  a  railway  corporation 
operating  a  street  railway  within  the  cor- 
porate limits  of  the  city  of  Seattle,  unlaw- 
fully charged  and  collected  from  the  com- 
plaining witness  a  10-cent  fare  for  one  con- 
tinuous ride  within  the  corporate  limits  oi 
the  city.  Upon  appeal  to  the  superior  court 
a  demurrer  to  the  complaint  was  sustained. 
The  state  prosecutes  an  appeal. 

The  point  urged  by  the  respondents  in 
support  of  the  judgment  is  that  the  railway 
company  is,  by  the  terms  of  the  statute, 
denied  the  equal  protection  of  the  law,  and 
that  its  property  is  liable  to  be  taken  with- 
out due  process  of  law,  because  it  may  only 
have  a  hearing  upon  a  claim  of  the  uncon- 
stitutionality of  the  statute,  at  the  risk,  it 
mistaken,  of  being  subjected  to  such  heavy 
and  successive  penalties  as  to  practically 
foreclose  it  of  the  right  to  litigate  that 
question.  This  view  has  received  the  sanc- 
tion of  the  Supreme  Court  of  the  United 
States.  Ex  parte  Young,  209  U.  S.  123,  62 
L.  ed.  714,  13  I*R.A.(N.S.)  932,  28  Sup.  Ct 
Rep.  441,  14  Ann.  Cas.  764.  A  like  principle 
was  announced  in  Ex  parte  Wood  (C.  C.) 
165  Fed.  190. 

In  the  Young  Case  certain  stockholders  ot 
the  Northern  Pacific  Railway  Company 
brought  suit  in  the  Federal  court  against 
the  company,  the  members  of  the  State  Rail- 
road and  Warehouse  Commission,  and  the 
attorney  general  of  the  state  of  Minnesota. 
The  object  of  the  suit  was  to  prevent  com- 
pliance with  the  provisions  of  certain  acts 
of  the  legislature  of  the  state  of  Minnesota, 
and  certain  orders  of  the  State  Railroad  and 
Warehouse  Commission,  prescribing  the  rates 
which  should  be  charged  for  transportation 
of  passengers  and  commodities  upon  rail- 
roads within  the  state.  The  bill,  among 
other  things,  prayed  that  the  attorney  gen- 
eral and  the  members  of  the  commission  be 
enjoined  from  enforcing  the  provisions  of 
the  several  acts.  The  court  gave  a  tem- 
porary restraining  order  as  prayed  for.  On 
the  next  day  the  state,  on  the  relation  of 
its  attorney  general,  commenced  an  action 
in  the  state  court  against  the  railway  com- 
pany, the  object  of  which  was  to  compel  the 
company  to  put  into  effect  the  rates  and 
charges  fixed  by  the  laws  of  the  state. 
Thereupon,  and  in  response  to  a  rule  to 
show  cause  why  he  should  not  be  punished 
as  for  contempt,  the  attorney  general,  after 
a  hearing,  was  held  to  be  in  contempt  of  the 
Federal  court,  out  of  which  the  temporary 
restraining  order  had  issued.  He  thereupon 
sued  out  a  writ  of  habeas  corpus  in  the  Fed- 
eral Supreme  Court.  In  discussing  the  effect 
of  extreme  and  cumulative  penalties  in  the 
several  legislative  acts,  the  court  said:  "It 
may  therefore  be  said  that  when  the  pen- 1 
alties  for  disobedience  are  by  fines  so  enor- ' 
46  L.R.A.(N.S.) 


mous  and  imprisonment  so  severe  as  to  ia- 
timidate  the  company  and  its  officers  froza 
resorting  to  the  courts  to  test  the  validity 
of  the  legislation,  the  result  is  the  same  as 
if  the  law  in  terms  prohibited  the  company 
from  seeking  judicial  construction  of  laws 
which  deeply  affect  its  rights.     It  is  urged 
that  there  is  no  principle  upon  which  to  base 
the  claim  that  a  person  is  entitled  to  dis- 
obey a  statute  at  least  once,  for  the  purpose 
of   testing  its  validity,  without   subjecting 
himself  to  the  penalties  for  disobedience  pro 
vided  by  the  statute  in  case  it  is  Talid.  This 
is  not  an  accurate  statement  of  the  ^oe 
Ordinarily  a   law   creating  offenses   in   the 
nature  of  misdemeanors  or  felonies  relates 
to  a  subject  over  which  the  jurisdiction  of 
the  legislature  is  complete  in  any  event.    Is 
the  case,  however,  of  the  establishment  of 
certain  rates  without  any  hearing,  the  valid- 
ity of  such  rates  necessarily  depends   upoo 
whether  they  are  high  enough  to  permit  at 
least  some  return  upon  the  investment  (how 
much  it  is  not  now  necessary  to  state),  and 
an  inquiry  as  to  that  fact  is  a  proper  sub- 
ject  of  judicial  investigation.     If   it   tuns 
out  that  the  rates  are  too  low  for  that  par- 
pose,  then  they  are  illegal.    Now,  to  impoie 
upon  a  party  interested  the  burden  of  ob- 
taining a  judicial  decision  of  such  a  questioa 
(no  prior  hearing  having  ever  been   given) 
only  upon  the  condition  that,  if  unsuccessfuL 
he  must  suffer  imprisonment  and  pay  fines, 
as   provided  in  these  acts,  is,  in   effect,  to 
close  up  all  approaches  to  the  courts,  and 
thus  prevent  any  hearing  upon  the  question 
whether  the  rates  as  provided  by  the  acts 
are  not  too  low,  and  therefore  invalid.    The- 
distinction  is  obvious  between  a  case  vrhere 
the  validity  of  the  act  depends  upon  the  ex- 
istence of  a  fact  which  can  be  determined 
only  after  investigation  of  a  very  compli- 
cated and  technical  character,  and  the  ordi- 
nary case  of  a  statute  upon  a  subject  re- 
quiring    no    such    investigation,    and    over 
which  the  jurisdiction  of  the  legislature  is 
complete  in  any  event.    We  hold,  therefore, 
that  the  provisions  of  the  acts  relating  to 
the    enforcement    of    the    rates,,  either  for 
freight    or    passengers,    by    imponinsr    sucli 
enormous    fines   and    possible   Imprisonment 
as  a  rcRult  of  an  unsuccessful  effort  to  test 
the  validity  of  the  laws  themselves,  are  un- 
con  Rti  tut  ions  I  on  their  face,  without  re^rd 
to  the  question  of  the  insufficiency  of  those 
rates." 

The  fine  to  be  imposed  under  the  Minne- 
sota statute  was  heavier  than  that  pro- 
vided by  our  stntute.  but  the  principle  is 
the  same.  Here  the  penalty  is  "punishment 
by  imprisonment  in  the  county  jail  for  not 
more  than  one  year,  or  by  a  fine  of  not 
more  than  $1,000.  or  by  both."  It  is  appar- 
ent that  in  the  operation  of  a  street  railway 
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in  the  city  of  Seattle,  the  officers  and  agents 
of  the  operating  company  might  violate  the 
statute  1,000  times,  or  perhaps  many  thou- 
sand times  each  day,  and  in  each  instance 
would  subject  themselves  to  the  penalty  of 
the  law. 

The  attorney  general  argues  that  the  stat- 
ute gives  the  courts  a  wide  discretion  in 
the  matter  of  punishment,  and  that  they 
are  permitted  to  impose  a  fine  as  low  as  1 
cent  and  to  impose  a  jail  sentence  as  short 
as  one  hour.  This  is  true,  but  it  is  also 
true  that  their  discretion  would  permit  the 
maximum  sentence.  As  an  illustration  of 
the  practical  working  of  the  act,  it  seems 
proper  to  observe  that  the  justice  court  im- 
posed a  sentence  of  thirty  days'  imprison- 
ment in  the  King  county  jail. 

The  attorney  general  cites  State  ex  rel. 
Railroad  Commission  v.  Oregon  R.  &  Nav. 
Co.  68  Wash.  160,  123  Pac.  3,  and  insists 
that  it  announces  a  view  that  sustains  the 
constitutionality  of  the  law.  In  that  case, 
after  a  full  hearing  upon  the  merits,  tlie 
railway  company  appearing  by  counsel,  the 
commission  entered  an  order  requiring  the 
railway  company  to  erect  a  suitable  station 
at  Hay  and  Whitman  county,  for  the  accom- 
modation of  passengers  and  freight,  the 
same  to  be  completed  within  forty-five  days 
after  the  service  of  the  order.  The  time 
for  complying  with  the  order  expired  on 
September  24,  1000,  but  the  station  was  not 
completed  until  the  11th  day  of  January 
following.  The  railroad  company  did  not 
seek  a  review  of  the  order  within  the  time 
prescribed  by  law,  or  at  all;  hence,  under 
the  statute  (Rem.  &  Bal.  Code,  §  8629) 
the  order  became  "final  and  conclusive." 
The  suit  was  for  a  recovery  of  a  penalty 
for  noncompliance  with  the  order,  and  a 
judgment  was  entered  for  $1,000.  In  the 
discussion  of  the  case  the  court  said  that 
the  railroad  company  appeared  at  the  hear- 
ing, submitted  its  testimony,  and  raised  no 
question  as  to  the  sufficiency  of  the  com- 
plaint or  the  jurisdiction  of  the  commission 
under  the  complaint  to  make  an  investiga- 
tion of  its  station  facilities  at  Hay.  It  was 
held  that  the  proceeding  was  regular,  that 
the  commission  had  jurisdiction,  and  that, 
^he  railroad  company  having  failed  to  re- 
view the  order  as  it  was  permitted  to  do 
under  the  statute,  the  order  became,  in  the 
language  of  the  statute,  "final  and  conclu- 
sive." The  distinction  is  obvious.  The 
necessity  for  the  station  had  been  legally 
adjudged,  and  the  penalty  was  imposed 
under  the  statute  because  of  the  failure  of 
the  railroad  company  to  obey  the  order. 
This  distinction  was  recognized  by  Mr*  Jus- 
tice Brewer  in  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30,  where 
46  L.Rji.(N.S.) 


he  said:  "It  is  doubtless  true  that  the  state 
may  impose  penalties  such  as  will  tend  to 
compel  obedience  to  its  mandates  by  all, 
individuals  or  corporations;  and  if  extreme 
or  cumulative  penalties  are  imposed  only 
after  there  has  been  a  final  determination 
of  the  validity  of  the  statute,  the  question 
would  be  very  different  from  that  here  pre- 
sented." 

The  view  we  have  taken  of  the  case 
makes  it  unnecessary  to  consider  the  other 
questions  discussed  by  counsel. 

The  judgment  is  affirmed. 

Parker,  Mount,  and  Chadwlck,  JJ.^ 
concur. 


WASHINGTON    6UPRSMB    COURT. 
(  Department  No.  1 . ) 

WASHINGTON  FINANCE  CORPORA- 
TION^ Appt., 

V. 

R.  E.  GLASS  et  al.,  Respts. 

(—  Wash.  — ,  134  Pac.  480.) 

Bills  and  notes  —  alteration  —  redndng 
amount  payable  —  effect. 

1.  Indorsing  upon  a  note  before  nego- 
tiations of  a  fictitious  payment  for  the 
purpose  of  reducing  its  amount  is  within 
the  provision  of  the  negotiable  instruments 
act,  which  avoids  a  note  in  favor  of  non- 
assenting  parties  in  case  of  a  material  alter- 
ation which  is  defined  to  be  inter  alia  a 
change  in  the  sum  payable. 

Same  —  execution  —  time  occurs. 

2.  An  indorsement  of  a  fictitious  pay- 
ment on  the  back  of  a  note  to  reduce  it  to 
the  amount  which  the  discounting  bank  is 
willing  to  advance  upon  it  occurs*  before 
execution  of  the  note,  for  the  purpose  of 
determining  its  effects  upon  the  instru- 
ment. 

Same  <—  holder  in  due  course  —  bank 
directing    alterations. 

3.  A  bank  which  directs  the  indorsement 
of  a  fictitious  payment  upon  a  note  to  re- 
duce it  to  the  amount  which  it  is  willing 
to  advance  upon  it  before  disconnting  it 
is  not  a  holder  in  due  course,  so  as  not  to 
be  affected  by  the  alteration,  under  the  ne- 
gotiable instruments   act. 

(August   11,   1913.) 

Note.  —  Indorsement  of  paj/ment  on  blU 
or  note  as  a  material  alteration. 

In  Johnston  v.  May,  76  Tnd.  293,  where  a 
note  signed  by  a  maker  and  surety  was  left 
in  the  hands  of  the  maker  to  deliver  to  the 
payee,  and  at  the  time  of  delivery  a  fictitious 
credit  was  indorsed  on  the  note,  the  indorse- 
ment was  held  such. a  material  alteration 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendants'  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bogle,  Groves,  Merritt,  & 
Bogle,  for  appellant: 

The  alteration,  in  order  to  be  material, 
must  vary  the  original  legal  effect  and 
operation  of  the  note  made  by  a  party  to 
the  contract,  without  the  ezpresa  or  im- 
plied consent  of  some  other  party  to  the 
contract. 

2  Cyc.  142. 

The  indorsement,  having  been  made  sub- 
sequent to  its  execution  by  makers,  is  no 
part  of  the  note  itself,  and  does  not,  there- 
fore, change  the  "sum  payable,"  within  the 
meaning  of  the  statute,  so  as  to  constitute 
a  material  alteration. 

1  Randolph,  Com.  Paper,  300,  301;  2  Dan. 
Neg.  Inst.  4th  ed.  §  1396;  Hakes  v.  Russ, 


99  C.  C.  A.  327,  175  Fed.  751 ;  Tbeopold  t. 
Deike,  76  Minn.  121,  77  Am.  St.  Rep.  m, 
78  N.  W.  977;  Cambridge  Sar.  Bank  v. 
Hyde,  131  Mass.  77,  41  Am.  Rep.  193;  Wade 
v.  Withington,  1  Allen,  561;  Hewins  v.  Car- 
gill,  67  Me.  554;  Boutelle  v.  Carpenter,  1S2 
Mass.  417,  65  N.  £.  799;  Lau  v.  Blomberg. 
3  Neb.  (Unof.)  124,  91  N.  W.  206;  McDan- 
iels  V.  Lapham,  21  Vt.  222;  Com.  v.  Ward, 
2  Mass.  397;  Buhl  v.  Trowbridge,  42  Mich. 
44,  3  N.  W.  245 ;  Reed  v.  Gulp,  63  Kan.  595. 
66  Pac.  616;  3  Randolph,  Com.  Paper,  § 
1754;  Merchants'  &,  M.  Bank  v.  Evans,  S 
W.  Va.  373;  Holthouse  v.  State,  —  IncL  -, 
97  N.  £.  130;  Meeker  v.  Shanks,  112  Ini 
207,  13  N.  E.  712. 

No  matter  what  the  discount,  appellaat 
could  have  recovered  the  full  amount  of  t^ 
note  from  the  makers,  in  the  absence  of  anj 
showing  of  bad  faith  on  their  part. 

Selover,  Neg.  Inst.  §  172;  Dan.  Neg.  list 
§  750;  2  Randolph,  Com.  Paper,  117;  >I^ 
Namara  v.  Jose,  28  Wash.  461,  68  Pac.  903; 


as  to  release  the  surety;  and  this  is  the 
view  taken  in  Washington  Finance  Coep. 
V.  Glass. 

In  the  Johnston  Case  it  was  said  that  the 
fact  that  the  indorsement  reduced  the 
amount  for  which  the  surety  could  be  held 
liaJ)le  did  not  prevent  the  alteration  from 
being  regarded  as  a  material  one,  the  cri- 
terion for  determining  the  materiality  of  an 
alteration  being  wheAer  the  note  sued  upon 
is  the  same  as  that  executed  by  the  surety. 

On  the  contrary,  where  a  note  was  exe- 
cuted by  a  principal  maker  and  a  surety, 
and  left  in  possession  of  the  principal  maker 
with  the  understanding  that  it  was  to  be  de- 
livered to  the  payee  Sierein  as  evidence  of 
the  purchase  price  of  cattle,  and  the  prin- 
cipal maker  purchased  other  cattle,  giving 
in  payment  thereof  the  note  in  question,  and 
indorsed  theron  as  a  credit  the  difference  in 
the  purchase  price  of  the  cattle,  the  indorse- 
ment of  the  credit  is  not  such  an  alteration 
as  will  discharge  the  surety.  Laub  v.  Rudd, 
37  Iowa,  617.  "This  indorsement,"  says  the 
court,  "effects  no  change  upon  the  face  of 
the  note.  It  is  the  same  note  as  respects 
date,  amount,  payee,  and  time  of  payment  as 
before.  If  the  note  had  been  negotiated  and 
after  that  (the  amount  of  the  indorsement) 
had  been  credited  thereon,  no  one  would 
claim  that  such  an  alteration  had  been 
made  as  would  discharge  the  surety.  The 
effect  is  just  the  same  when  the  credit  is 
indorsed  at  the  time  of  negotiation.'* 

The  mere  indorsement  of  a  credit  on  a 
joint  and  several  note  was  held  not  to  be 
a  material  alteration  of  the  same  in  Hakes 
V.  Russ,  09  C.  C.  A.  327,  175  Fed.  751;  but 
in  this  case,  where,  in  the  sale  of  a  horse  to 
a  number  of  persons,  the  vendor  agreed  to 
obtain  the  signature  of  a  certain  number  of 
persons  to  the  note,  but,  instead,  accepted 
cash  payment  from  some  of  them  and  in- 
dorsed the  amounts  received  on  the  note,  re- 
lieving them  from  signing  the  joint  and 
several  oblieration  for  the  purchase  price,  the 
46  L.R.A.(N.S.) 


failure  to  have  the  note  signed  by  ail  tbf 
purchasers  according  to  the  agreement  with 
each  of  those  who  did  sign  was  held  to  be  a 
material  change  in  the  contract. 

In  Hawkins  v.  Humble,  5  Coldw.  531. 
where  a  promissory  note  was  given  for  tk 
hire  of  a  slave,  and  before  the  period  of  hir- 
ing expired  the  slave  returned  to  his  former 
owner  and  there  remained,'  and  tbe  hirer 
and  owner  compromised  the  matter  withoot 
the  knowledge  or  consent  of  the  surety  oc 
the  note,  and  entered  a  credit  on  the  note 
for  the  amount  the  hire  was  reduced  on.a^ 
count  of  the  slave's  return,  it  was  held 
there  could  be  no  recovery  on  the  note 
against  the  surety.  The  slave  having  re 
turned  to  his  owner,  there  could  be  no  R- 
covery  on  the  obligation  for  his  services  ex- 
cept on  a  new  contract  under  the  law  of  this 
state ;  and  it  was  held  that  it  was  not  com- 
petent for  the  principal  debtor  to  waive  his 
legal  rights  under  the  original  contract  asd 
decline  to  take  advantage  of  the  forfeitair 
so  as  to  bind  the  surety,  nothing  is  said  as 
to  the  indorsement  being  a  material  alt^- 
ation,  but  the  case  is  decided  on  the  grousi 
above  stated. 

As  between  the  parties,  the  striking  one 
of  the  word  "forty"  from  an  amount  in  a 
note  for  $840,  and  an  indorsement  on  th€ 
back  of  the  note,  to  the  effect  that  **thi« 
note  changed  to  $800 — $40  advanced  October 
12,  '99.  G.  G.  November  2,  '99,"  which  in 
dorsement  was  made  by  the  payee  after  a 
partial  payment  thereof  by  the  maker,  who 
instructed  the  payee  to  indorse  the  amoiist 
on  the  note  as  interest,  but,  instead,  indorse 
ment  was  made  as  above  stated, — ^is  not  a 
material  alteration.  Whitehead  v.  Em 
merich,  38  Colo.  13,  87  Pac.  790. 

In  the  following  cases  there  was  not  an 
indorsement  of  payment  on  the  note,  biit 
another  method  of  effecting  the  same  result 
was  used: 

In  State  Solicitors*  Co.  v.  Savage,  39  Fla. 
703,  23  So.  413,  the  owners  of  real  estate 
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Meeker  ▼.  Shanks,  112  Ind.  207,  13  N.  £. 
712;  Snyder  v.  Van  Doren,  46  Wis.  602,  32 
Am.  Rep.  739,  1  N.  W.  285;  Luckenbach  v. 
McDonald,  164  Fed.  296. 

Mr.  W.  W.  Felger,  for  respondents: 
The  note  in  this  case  vr&a  materially  al- 
tered without  the  knowledge  or  consent  of 
the  respondents  Stokes  and  wife,  and  such 
alteration  vitiated  the  note  as  to  them. 

Parsons,  Bills  &  Notes,  1st  ed.  544,  549- 
552,  582;  Dan.  Neg.  Inst.  4th  ed.  §§  1375, 
1376,  1384,  1396;  Stephens  y.  Graham,  7 
Serg.  &  R.  505,  10  Am.  Dec.  485;  Wood  v. 
Steele,  6  Wall.  80,  82,  18  L.  ed.  725,  727; 
Reese  v.  United  States,  9  Wall.  13,  21,  19 
L.  ed.  541,  544;  Martin  v.  Thomas,  24  How. 
315,  317,  16  L.  ed.  689,  690;  Angle  v.  North 
Western  Mut.  L;  Ins.  Co.  92  U.  S.  330,  340, 
23  L.  ed.  556,  559;  Sheley  v.  Sampson,  5 
Kan.  App.  465,  46  Pac.  994;  Pel  ton  v.  San 
Jacinto  Lumber  Co.  113  Cal.  21,  45  Pac.  12; 
Holland  ▼.  Hatch,  11  Ind.  497,  71  Am  Dec. 
363;  Bowers  v.  Briggs,  20  Ind.  139;  Judah 


V.  Zimmerman,  22  Ind.  388;  Schnewind  v. 
Hacket,  54  Ind.  248;  Cobum  t.  Webb,  56 
Ind.  96,  26  Am.  Rep.  15;  Collier  v.  Waugh, 
64  Ind.  456;  McCoy  v.  Lockwood,  71  Ind. 
319;  Dietz  v.  Harder,  72  Ind.  208;  Johnson 
▼.  May,  76  Ind.  293;  Bowman  v.  Mitchell, 
79  Ind.  84;  Eckert  v.  Louis,  84  Ind.  99. 

One  interested  in  a  note  cannot  tamper 
with  or  alter  the  note  in  any  particular. 

Eckert  v.  Louis,  84  Ind.  99;  Johnson  v. 
May,  76  Ind.  293. 

Any  alteration  of  a  note  which  may 
change  the  maker's  liability  is  material. 

Flint  V.  Craig,  59  Barb.  319;  Colson  r. 
Arnot,  57  N.  Y.  253,  15  Am.  Rep.  496; 
Dobyns  t.  Rawley,  76  Va.  537;  Huntington 
V.  Finch,  3  Ohio  St.  445;  Richardson  v.  Fell- 
ner,  9  Okla.  613,  60  Pac.  270;  Johnson  v. 
May,  76  Ind.  293;  Wilson  v.  Hayes,  40  Minn. 
531,  4  L.RA.  196,  12  Am.  St.  Rep.  754,  42 
N.  W.  467;  Ruby  v.  Talbott,  5  N.  M.  261, 
3  L.R.A.  724,  21  Pac.  72;  Moore  v.  Hutchin- 
son, 69  Mo.  429;  Palmer  v.  Poor,  121  Ind. 


executed  a  mortgage  thereon  to  secure  a 
note  executed  by  a  third  person  for  $1,500. 
In  negotiating  tne  note,  the  payee,  being  un- 
able to  negotiate  it  for  the  full  value,  ob- 
tained $1,000  thereon  and  placed  on  the 
face  of  the  note,  below  the  signature,  an  in- 
dorsement to  the  bank  discounting  it,  fol- 
lowed by  the  statentent  that  "the  said  prin- 
cipal sum  being  reduced  to  $1,000,"  and 
also  indorsed  a  statement  of  like  effect  on 
the  mortgage.  This  was  held  not  to  be  a 
material  alteration  of  the  note,  the  court 
stating:  "There  has  been  no  change  in  the 
original  physical  form  of  the  note  by  erasure 
or  interlineation;  and  while  it  may  be  con- 
ceded that  a  note  may  be  altered  by  indorse- 
ments or  memoranda  thereon  without  dis- 
turbing its  physical  appearance  .  .  . 
yet  if  the  memoranda  or  indorsements  do 
not  have  the  legal  effect  to  alter  the  legal 
import  and  operation  of  the  note,  but  ex- 
press a  new,  distinct,  and  collateral  agree- 
ment between  the  payee  and  principal  named 
therein,  it  will  only  be  evidence  of  the  new 
agreement  intended,  and  it  cannot  be  said 
that  the  note,  the  evidence  of  the  prior 
agreement,  was  thereby  altered.  .  .  . 
This  was  not  an  alteration  of  the  note,  but 
in  legal  effect  a  credit  of  $600  on  it." 

The  court  further  said  that  it  was  not 
contended  that  the  new  or  collateral  agree- 
ment was  detrimental  in  any  way  to  the 
mortgagors. 

Where  an  accommodation  note  for  $2,500 
is  indorsed  by  the  payee,  with  a  direction  to 
the  cashier  of  the  bank  at  which  it  is  made 
payable  to  "pay  on  within  $750,"  the  note 
was  held  in  Douglass  v.  Wilkinson,  17  W^end. 
431,  affirmed  in  22  Wend.  559,  to  be  a  valid 
obligation  for  $750. 

In  Merchants'  &  M.  Bank  v.  Evans,  9  W. 
Va.  ^73,  where  a  joipt  accommodation  note 
signed  by  several  parties  for  $6,000  was, 
without  the  knowledge  of  the  sureties,  dis- 
counted at  a  bank  for  $4,000,  the  cashier  in- 
dorfiing  upon  the  note  "discounted  for  $4,- 
46  L.R.A.(N.S.) 


000,  and  should  be  so  read,"  such  indorse- 
ment was  held  not  to  invaJidate  the  note, 
since  this  was  equivalent  to  the  bank's  pay- 
ing the  full  amount  of  the  note  and  im- 
mediately receiving  back  the  difference. 

On  the  contrary  it  has  been  held  where  an 
accommodation  note  for  $3,000  is  executed 
and  placed  in  the  hands  of  one  of  the 
parties,  who  discounts  it  at  a  bank — which 
had  knowledge,  of  the  relation  sustained  to 
the  note  by  the  surety — for  $2,000,  the 
cashier  writing  across  the  face  of  the  note, 
''this  note  was  discounted  for  $2,000,  which 
amount  is  due  upon  it,"  the  note  as  a  con- 
tract to  pay  $3,000  never  had  any  legal  ex- 
istence or  vitality;  and  as  the  surety  never 
assented  to  the  change  wrought  in  the  char- 
acter and  legal  effect  of  the  note,  he  is  not 
bound  to  pay  it  as  a  note  for  $2,000,  and  is 
relieved  from  the  contract  by  the  alteration. 
Portage  County  Branch  Bank  v.  Lane,  8 
Ohio  St.  405. 

The  court  in  this  case  holds  that  the 
original  contract  never  became  a  valid  and 
binding  agreement,  and  therefore  it  was  not 
necessary  to  determine  what  would  have 
been  the  effect  of  a  modification  of  the 
agreement  reducinff  the  amount  for  which 
the  surety  was  liaole;  for,  says  the  court, 
the  proposition  of  the  surety  for  a  loan  of 
the  original  amount  "was  never  accepted  by 
the  plaintiff,  nor  any  modification  of  that 
proposition  ever  assented  to  by  Lane  (the 
surety) ;  the  paper  never  had  as  against 
him  any  legal  vitality,  and  to  hold  him 
liable  thereon  for  any  amount,  or  for  the 
money  actually  loaned  by  the  plaintiff, 
would  be  to  create  a  liability  of  a  surety 
by  mere  implication,  which  aJl  the  author- 
ities forbid." 

As  to  memorandum  on  back  of  note  at 
the  time  of  execution  as  substantive  part 
thereof,  see  note  to  Kurth  v.  Farmers'  &  M. 
State  Bank,  15  L.R.A.(NJS.)   612. 
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135,  6  LJtA.  469,  22  N.  E.  984;  Sanders  ▼. 
Bagwell,  37  S.  C.  145,  16  S.  K  714,  770; 
CiUzens'  Nat.  Bank  v.  Williams,  174  Pa. 
66,  35  LJUL  464,  34  Atl.  303;  Craighead  v. 
McLoney,  99  Pa.  211;  2  Dan.  Neg.  Inst.  § 
1394;  Marshall  v.  Gougler,  10  Serg.  &  R. 
164;  Low  v.  Argrove,  30  Ga.  129;  Warder, 
B.  &  G.  Co.  V.  Willyard,  46  Minn.  531,  24 
Am.  St.  Rep.  250,  49  N.  W.  300;  Lee  t.  But- 
ler, 167  Mass.  426,  59  Am.  St.  Rep.  466,  46 
N.  E.  52;  Newman  ▼.  King,  54  Ohio  St. 
273,  35  L.R.A.  471,  56  Am.  St.  Rep.  705,  43 
N.  £.  683;  Greenl.  £t.  568;  Central  Nat. 
Bank  v.  Efird,  91  S.  C  135,  74  S.  £.  136; 
Wicker  y.  Jones,  159  N.  C.  102,  40  hSiJL. 
<N.S.)  69,  74  S.  E.  801;  Wood  ▼.  Steele,  6 
Wall.  82,  18  L.  ed.  727;  Montgomery  v. 
Orossthwait,  90  Ala.  553,  12  L.RA.  140,  24 
Am.  St.  Rep.  832,  8  So.  498;  Columbia  Dis- 
tiUing  Co.  V.  Rech,  151  App.  Div.  128,  135 
N.  Y.  Supp.  206;  Pelton  v.  San  Jacinto 
Lumber  Co.  113  Cal.  21,  45  Pac.  12. 

Chad  wick,  J.,  delivered  Ihe  opinion  of 
the  court: 

Defendant  Glass  solicited  the  defendants 
Stokes  and  wife  to  join  him  and  his  wife 
as  makers  of  a  promissory  note  for  the 
sum  of  $15,000.  Stokes  and  wife  agreed  to 
do  so  upon  condition  that  he  would  secure 
the  signatures  of  W.  A.  Ridgway  and  wife 
and  William  Housten  and  wife.  This  Glass 
agreed  to  do,  and  the  note  t^as  accordingly 
signed  by  Stokes  and  wife.  No  effort  was 
made,  so  far  as  the  record  shows,  to  secure 
the  other  names.  The  note  was  turned  over 
to  Ridgway  to  negotiate  for  the  benefit  of 
Glass.  At  the  time  the  note  was  executed 
it  was  not  known  where  or  of  whom  the 
money  could  be  obtained,  and  the  space  pro- 
vided for  the  name  of  the  payee  was  left 
blank.  Ridgway  took  the  note  to  the  Spo- 
kane &  Eastern  Trust  Company,  at  Spo- 
kane, and  endeavored  to  obtain  a  loan  in 
the  sum  of  $15,000.  At  first  the  negotia- 
tions hung  on  the  question  of  discount;  the 
bank  demanding  the  sum  of  $1,000.  For  rea- 
sons, which  to  the  bank  seemed  sufficient, 
coupled  with  the  possible  reason  that  Ridg- 
way refused  to  guarantee  the  loan  for  more 
than  $11,000,  the  bank  finally  refused  to 
loan  more  than  $11,000,  subject  to  a  dis- 
count in  the  same  proportion,  or  eleven 
fifteenths  of  $1,000.  The  bank  then  filled 
in  the  name  of  Ridgway  as  payee,  and  had 
him  indorse  the  note  in  blank,  and  took  a 
personal  guaranty  of  its  payment.  It  then 
paid  him  the  sum  of  $10,240.14,  being  $11,000 
less  the  agreed  discount.  To  make  the  note 
conform  to  the  contract  made  with  Ridg- 
way, the  bank  indorsed  a  payment  of  $4,000 
on  the  back  of  the  note.  Ridgway  paid  the 
proceeds  of  the  note  to  Glass.  The  defend- 
ants Stokes  and  wife  have  never  ratified 
46  L.R.A.(N.S.) 


the  changes  made  in  their  contract.  The 
note  was  not  paid  when  due,  and  tiiis  suit 
was  brought  to  compel  payment.  The  de- 
fendants Stokes  and  wife  have  set  up  seT- 
eral  defenses,  only  one  of  which  will  be 
noticed  by  us;  t.  e.,  a  material  alteration. 
The  court  found  that  there  was  a  matenal 
alteration  of  the  note,  and  defendanU 
Stokes  and  wife  were  absolved  of  all  liabil- 
ity. A  judgment  was  rendered  in  their 
favor.    Plaintiff  has  appealed. 

It  is  the  contention  of  the  appellant  that 
the  judgment  is  ill  founded  in  law,  for  the 
reasons  that  the  alteration  is  not  material, 
in  that  it  reduced  the  amount  to  be  paid. 
and  was  therefore  for  the  benefit  of  the 
makers,  that  an  indorsement  of  a  payment 
on  the  back  of  an  instrument  is  not  an 
alteration  within  the  meaning  of  the  stat- 
ute, and  that  the  alteration,  if  any,  wu 
made  before  the  note  was  executed,  and 
hence  is  not  within  the  prohibition  of  the 
negotiable  instruments  act.  That  act  pro- 
vides: 

'*Where  a  negotiable  instrument  is  mat^ 
rially  altered  without  the  assent  of  all  par- 
ties liable  thereon,  it  is  avoided,  except  as 
against  a  party  who  has  himself  made. 
authorized,  or  assented  to  the  aiteratioa, 
and  subsequent  indorsers.  But  when  an  io- 
strument  has  been  materially  altered  and  is 
in  the  hands  of  a  holder  in  due  course,  not 
a  party  to  the  alteration,  he  may  enforce 
payment  thereof  according  to  its  original 
tenor."    §  3514,  Rem.  &  Bal.  Code. 

"Any  alteration  which  changes — (1)  the 
date;  (2)  the  sum  payable,  either  for  prin- 
cipal or  interest;  (3)  the  time  or  place  of 
payment;  (4)  the  number  or  the  relations 
of  the  parties;  (5)  the  medium  or  currencj 
in  which  payment  is  to  be  made;  or  which 
adds  a  place  of  payment  where  no  place  of 
payment  is  specified,  or  any  other  change 
or  addition  which  alters  the  effect  of  the 
instrument  in  any  respect,  is  a  material 
alteration."    §  3515,  Rem.  A  BaL  Code. 

We  had  occasion  to  discuss  these  section 
in  the  case  of  Handsaker  v.  Pedersen,  71 
Wash.  218,  128  Pac.  230.  There,  as  here. 
the  instrument  did  aot  find  favor  in  the 
current  of  trade,  and  to  meet  the  demands 
of  the  bank  to  which  the  note  was  offered, 
other  names  were  added  as  makers.  ^^ 
held  that  this  was  a  material  alteration 
within  the  meaning  of  the  statute.  It  v^' 
insisted  that  Pedersen  should  not  be  heard 
to  make  the  defense  of  material  alteration. 
for  the  reason  that  the  change  was  for  his 
benefit,  in  that  the  addition  of  other  names 
as  makers  tended  to  reduce  pro  tanta  hU 
primary  liability.  We  contented  ourselves 
with  quoting  the  statute,  which  seemed  too 
plain   for   discussion,   and   by   reference  t^ 
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Oaniel  on  Negotiable  Instruments,  §§  1375 
.and  1387. 

Whaterer  comfort  may  be  extracted  from 
the  older  authorities,  we  are  quite  clear  that 
it  was  the  purpose  of  the  negotiable  instru- 
ments act  to  avoid  and  make  impossible 
just  such  a  situation  as  is  presented  in  this 
case.  There  was  a  purpose  in  the  adoption 
-of  the  negotiable  instruments  act,  declared 
in  the  propaganda  which  preceded  its  adop- 
tion, and  manifested  in  the  act  itself,  and 
that  is  that  all  cases  arising  under  it 
should,  if  possible,  be  decided  by  reference 
to  it,  and  not  by  reference  to  any  equities 
-existing  between  the  parties.  It  may  be  in 
•&  given  case  that  an  indorsement  of  a  pay- 
ment would  be  for  the  benefit  of  a  surety 
or  an  accommodation  maker.  In  another 
<:ase  it  might  work  his  destruction.  So,  too 
the  addition  of  another  name  as  a  maker, 
-or  the  extension  of  the  time  of  payment, 
would  theoretically  be  for  the  benefit  of  the 
surety  or  accommodation  maker,  but  the 
law  regards  not  the  purpose  or  the  effect 
of  the  change.  Handsaker  ▼.  Pedersen, 
^upra;  Dan.  Neg.  Inst.  §  1375.  It  is  enough 
that,  whether  advantageous  or  not,  the 
^change  results  in  a  contract  upon  which  the 
•minds  of  all  parties  have  not  met.  Wood 
V.  Steele,  6  Wall.  82,  18  L.  ed.  727.  The 
-statute  cannot  be  read  in  any  other  way. 
Therefore,  in  order  to  avoid  such  contin- 
gencies, the  negotiable  instruments  act  was 
4rawn,  and  when  adopted  displaces  the  law 
merchant,  which  hud  become,  through  the 
mediumship  of  hard  cases,  saturated  with 
permissible  causes  of  action  and  defenses  of 
an  equitable  natuie.  In  his  first  criticism 
-of  the  proposed  law  (14  Harvard  L.  Rev. 
241),  Professor  Ames,  dean  of  the  -Harvard 
Law  School,  admits  this  virtue.  "Especially 
to  be  commended  are  those  sections  of  the 
new  Code  which  settle,  and  in  the  right  way, 
certain  questions  which  have  been  a  prolific 
source  of  litigation  and  antagonistic  de- 
cisions." See,  generally,  the  reprint  of 
Ames-Brewster  controversy,  Brannan,  Ne- 
gotiable Instruments  Law,  2d  ed.  p.  162  et 
-seq. 

There  is  no  ambiguity  or  doubt  in  the 
statute  we  have  quoted.  It  says  a  change 
•of  the  sum  payable  is  a  material  alteration, 
and  to  put  its  intent  beyond  the  cavil  of  a 
doubt  it  was  provided  that  any  ''change  or 
■addition  which  alters  the  effect  of  the  in- 
atrument  in  any  respect  is  a  material  alter- 
ation.** This  view  makes  it  unnecessary  to 
go  beyond  the  statute,  or  to  discuss  the 
*many  admittedly  conflicting  authorities  on 
■alterations  of  instruments  under  the  law 
■merchant. 

But  it  is  said  that  an  indorsement  of 
:a  payment  on  the  back  of  an  instrument  is 
viot  a  material  alteration;  that  the  statute 
-46  L.K.A.(N.S.) 


is  intended  to  cover  only  such  changes  ta 
touch  the  face  of  the  instrument.  Whether 
an  indorsement,  made  in  good  faith  after 
the  instrument  has  been  given  currency, 
would  be  a  material  alteration  we  are  not 
called  upon  to  decide.  We  are  quite  clear, 
however,  that  the  indorsement  of  a  fictitious 
payment  as  a  condition  precedent  to  the 
acceptance,  negotiation,  discount,  or  delivery 
of  a  note  to  the  original  payee  or  lender 
of  the  money,  changes  "the  effect  of  the  in- 
strument, .  .  ."  as  well  as  the  sum  pay- 
able, and  is  an  act  proscribed  by  the  statute. 
It  must  be  borne  in  mind  that  the  bank 
never  intended  to  loan  $15,000.  It  did  not 
loan  $15,000.  No  money  was  paid  in  excess 
of  $10,240.14,  nor  was  any  sum  actually 
paid  in  good  faith,  or  at  all,  to  be  indorsed 
on  the  note.  The  whole  transaction,  in  so 
far  as  the  contract  pretends  to  deal  with 
any  sum  in  excess  of  $10,240.14,  is  a  fabri- 
cation. There  are  reasons  for  holding  a 
fictitious  payment  to  be*a  material  altera- 
tion. All  of  them  are  referable  to  the  prin- 
ciple that  a  person  has  a  right  to  make  his 
own  contracts.  The  law,  as  we  now  have  it, 
was  not  drawn  solely  with  reference  to  the 
right  of  the  payee  of  a  note.  There  is 
nothing  sacred  in  a  contract  drawn  in  the 
form  of  a  promissory  note.  A  payee  or 
holder  is  not  permitted  to  recover  on  his 
part  of  a  contract  alone,  nor  can  he  insist 
that  the  law  make  a  contract  N|or  him,  or 
the  other  contracting  party.  He  must  re- 
cover upon  the  contract  made  by  his  adver- 
sary, and  if  the  instrument  has  been  so 
changed  that  it  does  not  voice  the  original 
will  of  the  maker,  there  can  be  no  recovery. 
A  case  in  point  is  that  of  Johnston  v.  May, 
76  Ind.  293.  There  had  been  an  indorse- 
ment of  a  fictitious  credit.  The  court  said: 
•'We  need  not  argue,  for  the  purpose  of 
showing  that  such  an  alteration  of  the  note 
was  a  material  alteration,  for  that  is  mani- 
fest; and  the  fa'cts  found  by  the  court  show 
that  this  alteration  was  made  in  the  ab- 
sence and  without  the  authority  of  the  ap- 
pellee, and  without  his  knowledge  or  con- 
sent, by  the  principal  in  the  note  and  the 
payee  thereof,  or  one  of  them,  before  or  at 
the  time  of  its  delivery.  Under  the  deci- 
sions of  this  court  such  an  alteration  will 
vitiate  and  avoid  the  note,  and  prevent  a 
recovery  thereon  from  the  appellee.  Hol- 
land V.  Hatch,  11  Ind.  497,  71  Am.  Dec.  363; 
Schnewind  v.  Hacket,  54  Ind.  248;  Collier 
V.  Waugh,  64  Ind.  456;  McCoy  v.  Lockwood, 
71  Ind.  319;  Dietz  v.  Harder,  72  Ind.  208. 
It  may  be  said,  however,  that  the  effect 
of  the  alteration  of  the  note,  in  this  case, 
was  to  reduce  its  amount  and  diminish  the 
appellee's  liability,  and  therefore  he  ought 
not  to  be  heard  to  complain  of  such  an  al- 
teration.    In  the  case  of  Cobum  v.  Webb, 
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56  Ind.  96,  26  Am.  Rep.  15,  the  effect  of  the 
alteration  of  the  note  in  suit  was  the  same 
as  in  the  case  now  before  us,  to  diminish 
the  amount  of  the  surety's  liability,  and 
the  same  point  seems  to  have  been  made  in 
that  case  as  the  one  now  under  considera- 
tion. Upon  that  point,  in  the  case  cited, 
this  court  said:  *This  change  of  the  note 
did  not,  perhaps,  operate  to  the  prejudice 
of  Ck)burn.  But  that  is  not  the  legal  cri- 
terion by  which  to  determine  whether  an 
alteration  of  a  note  destroys  it.  The  ques- 
tion is.  Is  the  note  sued  upon  the  same  note, 
in  legal  effect,  as  that  signed  by  Coburn? 
If  the  alteration  made  the  note  a  different 
one  in  legal  effect,  then  it  is  not  Goburn's 
note,  and  he  is  not  boimd  by  it.  These  views 
are  fully  sustained  by  the  curtent  of  au- 
thorities in  this  state  and  elsewhere.'" 
This  case  meets  the  first  two  propositions 
advanced  by  counsel,  and  we  can  safely  rest 
our  decision  of  them  upon  it,  and  the  Hand- 
saker  Case,  and  the  authorities  therein 
cited.  We  have  not  overlooked  the  insist- 
ence of  counsel  that  the  Indiana  case  is 
substantially  overruled  in  later  cases,  but 
we  do  not  so  read  the  books.  In  Meeker 
V.  Shanks,  112  Ind.  207,  13  N.  £.  712,  it  was 
held  that  the  name  of  the  payee  might  be 
changed  without  avoiding  the  contract  of 
an  accommodation  maker,  on  the  theory 
that  "it  was  immaterial  to  the  surety  who 
advanced  the  money,  so  that  the  person  for 
whose  accommodation  he  signed  obtained 
the  benefit  of  it."  It  is  enough  to  say  that 
the  alteration  here  complained  of  was  not 
discussed.  The  authority  of  Johnston  v. 
May  was  not  denied.  Holthouse  v.  State, 
—  Ind.  App.  — ,  97  N.  E.  130,  was  a  case 
on  a  contractor's  bond,  and  was  decided 
with  reference  to  the  general  rules  of  the 
law.  The  negotiable  instruments  act  was 
in  no  way  involved.  It  was  not  relied  on 
by  counsel,  or  considered  by  the  court.  The 
case  of  Merchants'  &  M.  Bank  v.  Evans,  9 
W.  Va.  373,  should  be  mentioned.  This  case 
is  seemingly  in  point,  and  is  relied  on  by 
appellant.  A  note  for  $6,000  was  signed  by 
seven  people,  one  of  whom  was  the  principal 
maker.  The  bank  discounted  the  paper  for 
$4,000  only,  and  the  cashier  indorsed  upon 
it  at  the  time,  ''Discounted  for  $4,000,  and 
should  be  so  read."  Upon  suit  brought  it 
was  held  that,  "the  original  transaction,  in 
its  legal  effect,  amounted  to  a  loan  of  $6,000 
to  all  the  makers  of  the  note,  and  a  pay- 
ment thereon  forthwith  of  $2,000,  which,  in 
effect,  was  credited  at  the  time  upon  the 
note  by  the  indorsement,  which  the  cashier 
at  once  made  upon  it."  And  "the  fact  that 
$4,000  only,  instead  of  $6,000,  was  loaned 
without  the  consent  of  some  of  the  makers 
of  the  note,  who  were  sureties,  does  not 
vitiate  the  note;  for  the  party  who  received  i 
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the  money,  had  he  received  in  cash  the 
$6,000,  would  have  had  a  perfeet  right,  with- 
out the  consent  of  his  sureties,  to  h&ve 
paid  back  at  once  $2,000  to  the  bank."  Thi» 
case  stands  alone  so  far  as  we  have  beeo 
able  to  trace  the  decisions.  It  is  not  cited 
or  commented  on  by  any  of  the  prominent 
text- writers.  In  our  judgment  it  is  not 
sound  when  applied  to  the  state  of  facts 
there  occurring.  We  have  no  doubt  an  ac- 
tual bona  fide  transaction  would  be  upheld 
by  the  court.  It  was  not  so  in  that  case; 
neither  is  it  so  in  this.  In  the  instant  case, 
if  the  bank  took  the  paper  at  its  face,  and 
Glass,  for  whose  benefit  the  note  was  dis- 
counted, had  thereafter  found  that  he  did 
not  ne^  the  full  $15,000,  and  had  repaid 
the  $4,000,  there  could  be  no  doubt  of  tlie 
right  to  recover.  There  would  have  been 
a  loan  and  a  repayment.  The^  case  shows 
no  such  state  of  facts.  The  payment,  if  it 
can  be  so  called,  was  a  fiction.  The  faxdt  of 
the  West  Virginia  case  lies  in  this:  The 
court  assumes  that  the  legal  effect  of  the 
transaction  amounted  to  a  loan  of  $6,000 
and  a  payment  forthwith  of  $2,000.  Thi^ 
is  not  true.  There  can  be  no  loan  withoat 
credit.  The  makers  of  the  note  never  had 
credit  for  the  $6,000.  Therefore  there  could 
not  be  a  loan  of  $6,000  and  a  payment  of 
$2,000.  The  object  of  the  note  in  the  pres 
ent  case  was  to  .establish  a  credit  for 
$15,000.  If  it  were  not  so,  respondents 
might  not  have  signed  the  note.  No  snch 
credit  was  ever  established.  Whether  & 
transaction  of  the  kind  occurring  in  the 
two  cases  is  a  material  alteration  depends 
upon  its  faith.  If  the  transaction  is  real^ 
and  based  upon  the  full  credit  of  the  noi^ 
it  is  not  a  material  alteration;  if  the  credit 
is  simulated,  and  the  indorsement  of  a  pay- 
ment is  a  subterfuge,  it  is. 

It  is  next  contended  that  the  indorse- 
ment was  made  after  the  execution  of  the 
note,  and  therefore  forms  no  part  of  it  {I 
Randolph,  Com.  Paper,  pp.  300,  301;  Dan- 
Neg.  Inst.  §  1396;  7  Cyc.  629),  and  many 
cases  are.  cited  to  sustain  the  proffered  is- 
sue. Counsel  for  respondent  has  cited 
cases  to  sustain  the  contrary  of  this  doc- 
trine. No  purpose  will  be  served  by  review- 
ing and  distinguishing  these  cases.  Counsel 
for  appellant  indulges  in  a  learned  argu- 
ment, but  it  seems  to  us  that  they  admit 
their  case  away  when  they  say:  "It  is  trae 
that  words  on  the  back  of  a  note  made  at 
the  time  of  or  prior  to  the  execution  of  said 
note,  if  they  in  any  way  affect  the  operation 
of  the  note,  are  considered  as  a  material 
part  of  the  note,  and  that  an  alteration  of 
such  words  would  be  a  material  alteration, 
and  that  the  writing  of  an  indorsement  on 
the  back  of  a  note,  if  made  contemporaneoos 
with  the  note,  is  considered  as  a  part  of  th» 
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note;  but  an  indorsement  made  subsequent 
to  the  execution  of  the  note  is  not  consid- 
ered as  a  part  of  the  note  itself." 

The  real  question  confronting  the  court 
is:     When  was  the  note  executed?    A  note 
is  distinguished  by  its  parts  and  particular 
requisites.    It  must  be  in  writing,  and  signed 
by  the  maker  or  drawer;  it  must  be  an  un- 
conditional  promise  to  pay  a  sum  certain; 
and  it  must  be  payable  to  order  or  bearer. 
There  are  certain  other  requisites  not  now 
necessary  to  enumerate.   Rem.  &  Bal.  Code, 
§  3392.    Keeping  this  section  of  the  statute 
in  mind,  it  is  the  law  that  until  a  note 
meets  these  requirements  it  is  not  executed. 
A  note  is  executed  when  it  is  complete  in 
its  parts  and  launched  on  the  current  of 
trade.    This  note  sued  on,  although  signed 
by  certain  parties,  and  in  this  sense  exe- 
cuted by  th£m,  was  not  an  executed  inAru- 
ment  within  the  meaning  of  the  law.    It 
was  not  ready  for  delivery,  nor  was  it  de- 
livered, until  the  name  of  the  payee  was 
inserted  and  the  indorsement  made.     "Ex- 
ecution of  a  note  requires  both  a  signature 
and  delivery.     In  a  legal  sense  the  word 
'execute'   includes   delivery,   and   implies   a 
complete  contract."    Words  &  Phrases,  Title 
••Execute."     See  also  Nicholson   v.   Combs, 
90  Ind.   516,  46  Am.  Rep.   229;   Bagley  v. 
McMickle,  9  Cal.  430.    The  bank  refused  to 
accept  or  discount  the  note  until  the  ficti- 
tious payment  was   indorsed  upon  it.     As 
the   note   was   admittedly   indorsed   before 
delivery,   and   delivery   being   an   essential 
element  of  execution,  it   follows   that   the 
change  was  made  before  execution,  and  is 
therefore  material.    Dan.  Neg.  Inst.  §  1396. 
We  are  not  called  upon  to  decide  what  the 
legal  effect  of  an  indorsement  after  execu- 
tion would  be. 

Neither  can  the  plaintiff  recover  under 
the  provision  of  the  negotiable  instruments 
act,  wherein  it  is  provided  that  when  an 
instrument  has  been  materially  altered,  and 
is  in  the  hands  of  a  holder  in  due  course 
not  a  party  to  the  alteration,  he  may  en- 
force payment  thereof  according  to  its  orig- 
inal tenor.  Rem.  &  Bal.  Code,  §  3514.  The 
Spokane  &  Eastern  Trust  Company  .was 
not  a  holder  in  due  course.  First  Nat.  Bank 
V.  Bamum  (D.  C.)  160  Fed.  245.  The  bank 
had  notice  of  the  infirmity.  It  was  a  party 
to,  and  participated  in,  the  act  of  alteration. 

Other  defenses  are  urged;  but,  being  sat- 
isfied that  no  recovery  can  be  had  for  the 
reasons  stated,  we  will  not  pursue  our  in- 
quiry further. 

Affirmed. 

Crow,   Ch.  J.,   and  Gose,   Monnt,   and 
Parker,  JJ.,  concur. 
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ARKANSAS   SUPKBMB   COURT. 

SOUTHERN  COTTON  OIL  COMPANY  et 

al.,  Appts., 

V. 

NAPOLEON    HILL    COTTON    COMPANY 

et  aL 

(—  Ark.  — ,  168  S.  W.  1082.) 

Snbrogatlon  —  loan  to  pay  mortgage  — 
want  of  a^eement  for. 

Agreement  that  a  mortgage  shall  be  kept 
alive  in  favor  of  one  who  advances  money 
to  pay  it,  and  that  he  shall  be  subrogated 
to  its  lien,  is  not  necessary  to  effect  such 
subrogation  as  against  the  holder  of  an  in- 
ferior judgment  lien  of  the  existence  of 
which  he  is  ignorant,  if  he  makes  the  ad- 
vance with  the  understanding  that  the  mort- 
fage  shall  be  satisfied  and  that  he  shall 
ave  a  first  lien  upon  the  property. 

(Hart   and   Smith,   J  J.,   dissent.) 

(June  30,  1913.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the   Chancery    Court   for   Independence 
County  dismissing  a  complaint  filed  to  se- 

Note.'^  Right  of  one  advancing  money 
to  pay  off  a  lien  or  encumJyrancef 
upon  security  \ohich  proves  defective, 
to  he  sulyrogtUed  to  stich  lien  or  en- 
cwnbrance. 

This  note  is  supplemental  to  the  note  to 
Capen  v.  Garrison,  5  L.R.A.(N.S.)  838,  to 
which  reference  is  made  for  the  earlier 
cases  and  for  a  discussion  of  the  cause  of 
the  differences  of  opinion  manifested  by  the 
decisions. 

As  to  the  right  to  reinstatement  of  a 
mortgage  released  or  discharged  by  mis- 
take, see  notes  appended  to  Attkisson  v. 
Plumb,  58  L.R.A.  788,  and  Errett  v.  Wheel- 
er, 26  L.R.A.(N.S.)    816. 

As  to  revival  of,  or  subrogation  to,  dis- 
charged mortgage  in  favor  of  assignee  of 
equity  of  redemption,  who  pays  it,  as 
against  junior  lien,  see  note  to  Capitol 
Nat.  Bank  v.  Holmes,  16  L.R.A.(N.S.)  470. 

As  to  the  right  generally  of  one  ad- 
vancing money  for  the  purchase  price  of 
property  to  be  subrogated  to  the  vendor's 
lien,  see  note  to  Bell  v.  Bell,  37  L.RJ^. 
(N.S.)    1203. 

In  Hughes  v.  Thomas,  131  Wis.  315,  11 
L.R.A.(N.S.)  744,  111  N.  W.  474,  11  Ann. 
Cas.  673,  the  court  said:  "It  seems  to  be 
well  settled,  and  we  think  on  sound  prin- 
ciples, that  where  the  security  given  for 
the  loan  which  is  used  to  pay  off  an  en- 
cumbrance turns  out  to  be  void,  although 
the  party  taking  it  expected  to  get  good 
security,  he  will  be  subrogated  to  the  rights 
of  the  holder  of  the  lien  which  the  money 
advanced  is  used  to  pay;  and  that  in  such 
case  the  party  advancing  the  money  can- 
not be  regarded  as  a  stranger  or  volun- 
teer." 
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cure  subrogation  to  the  liens  of  certain 
mortgages  which  had  been  satisfied  and  dis- 
oharged.     Reversed. 

Statement   by   Klrby,    J.: 

Appellants  brought  suit  for  subrogation 
to  the  lien  of  certain  mortgagees,  whose 
mortgage  debts  were  paid  off  by  the  money 
loaned  by  it  for  the  purpose  under  the 
agreement  that  it  would  be  given  a  first 
mortgage  lien  upon  the  property.  J.  U. 
Martin  testified  that  on  December  31,  1908, 
he  gave  a  mortgage  upon  the  lands,  and  the 
gin  situate  thereon,  to  Hugh  Wright  for 
$1,600,  and  on  April  6,  1909,  another  on  the 
same  property  to  G.  £.  Yeatman  for  $800. 
On  the  23d  of  April,  1909,  the  appellee  com- 
pany recovered  a  judgment  against  him  in 


the  Independence  n:ircait  oourt,  where  tht 
land  was  situate,  which  constituted  a  lies 
thereon.  Martin  applied  to  the  Soutbem 
Cotton  Oil  Company  to  borrow  money  to 
pay  off  the  two  prior  mortgages  upon  the 
land  and  gin,  and  on  the  4th  of  Febmarj, 
1910,  borrowed  from  it  $2,200,  giving  % 
mortgage  upon  the  property  to  secure  same. 
With  this  money  he  paid  off  both  of  said 
mortgage  debts,  and  the  mortgages  secur- 
ing them  were  satisfied  of  record.  There 
was  no  agreement  that  the  lien  of  the  mort- 
gages should  be  kept  alive,  but  Martin  told 
appellee  that  the  money  was  to  be  used  tc 
pay  them  off,  and  that  the  mortgage  se- 
curing its  payment  would  be  a  first  lies 
upon  the  land;  that  when  he  got  the  monej 
he   would  pay  off  the  other  two,  and  the 


Where  the  security  fails  of  its  purpose 
because  of  some  defect  in  its  execution,  or 
because  of  want  of  authority  or  capacity 
in  the  person  executing  it. 

In  Marx  t.  Clisby,  130  Ala.  502,  30  So. 
4517,  where  the  executor  of  a  will,  who  was 
also  made  the  trustee  for  the  children  of 
the  testatrix,  wrongfully  executed  a  mort- 
gage upon  the  trust  estate  in  order  to  ob- 
tain money  to  pay  the  debts  of  the  tes- 
tatrix, it  was  said  that,  assuming  an  abso- 
lute want  of  authority  in  the  trustee  to 
borrow  the  money,  yet  he  having  borrowed 
and  appropriated  it  to  relieving  the  es- 
tate of  debt  for  %vhich  it  was  •  liable,  the 
lender  would  bo  subrogated  to  the  rights 
of  those  creditors  whose  debts  were  paid 
out  of  the  money  loaned  by  him. 

In  Helm  v.  Lvnchburg  Trust  &  Sav.  Bank, 
106  Va.  603,  66  S.  E.  698,  it  was  held  that 
the  lender  of  money  upon  the  security  of 
a  deed  of  trust  is,  in  case  the  deed  of  trust 
proves  to  have  been  forged,  entitled  to  be 
subrogated  to  the  lien  of  taxes  and  of  a 
prior  valid  encumbrance  discharged  by  it 
out  of  the  proceeds  of  the  loan. 

In  Otis  V.  Gregory,  111  Ind.  604,  13  N. 
E.  39,  it  was  held  that  one  who  released 
a  mortgage  held  by  him  in  order  that  the 
owner,  who  was  about  to  make  a  sale  of 
the  property,  might  use  the  amount  due 
him  in  purchasing  property  in  another 
state,  on  which  it  •  was  agreed  that  he 
should  have  a  mortgage  when  the  transac- 
tion should  be  completed,  was  entitled, 
upon  the  mortgage  turning  out  to  be  in- 
valid because  of  nonjoinder  of  the  mort- 
Igor's  husband,  to  be  subrogated  to  the 
lien  of  the  vendor  of  the  purchased  prop- 
€rtv. 

in  Re  Lee,  105  C.  C.  A.  Ill,  182  Fed. 
679,  it  was  held  that  where  money  is  loaned 
in  pursuance  of  an  express  agreement  that 
it  is  to  be  used  to  discharge  an  existing 
incumbrance  on  the  borrower's  property, 
and  that  the  lender  is  to  have  the  first 
lien  upon  the  property  to  secure  its  pay- 
ment, and  the  money  is  so  used,  such  len- 
der may  be  subrogated  to  the  rights  of 
the  encumbrancer  whose  debt  has  been  paid, 
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not  only  as  against  the  borrower,  but  also 
as  against  his  trustee  in  bankruptcy,  and 
as  against  anyone  else  who  subsequentlj 
acquires  an  interest  in  the  property  witii 
knowledge  of  the  circumstances  under  whiek 
the  money  was  lent. 

In  He  Automobile  Livery  Serrioe  Co.  176 
Fed.  792,  it  was  held  that  where  at  the 
time  certain  automobiles  were  pledged  to 
secure  a  loan  to  pay  the  purchase  price, 
the  title  to  the  pledged  property  was  is 
the  maker  for  his  security  for  the  purchase 
price,  the  lender,  in  case  tbe  pledge  is  to 
be  regarded  as  invalid  for  want  of  autb(ff 
ity  in  the  officers  of  the  borrower,  in  the 
absence  of  a  resolution  of  its  directors,  to 
give  the  pledge,  is  entitled,  as  against  the 
borrower's  trustee  in  bankruptcy,  to  be  sub- 
rogated to  the  lien  of  the  maker  of  the 
automobiles  to  satisfy  which  the  proceeds 
of  the  loan  were  used. 

In  Scott  V.  Land,  Mortg.  Invest.  &  Agen- 
cy Co.  127  Ala.  161,  28  So.  709,  where  mon- 
ey waa  loani?d  for  the  purpose  of  dischar- 
ging a  vendor's  lien,  the  lender  talcing  s 
mortgage  which  turned  out  to  be  invalid 
on  account  of  its  being  defectively  acknowl- 
edged and  the  lands  being  a  homestead, 
it  was  held  that,  there  being  no  inter- 
vening equity,  the  lender  was  entitled  to 
be  subrogated  to  the  vendor's  lien. 

In  Bell  V.  Bell,  174  Ala.  446,  37  L.RJL. 
(N.S.)  1206,  56  So.  956,  it  waa  held  that 
one  who  advanced  money  to  pay  tbe  pur- 
chase price  of  real  estate  under  an  agree- 
ment that  he  should  be  secured  by  mort- 
gage was  entitled  to  subrogation  to  the 
vendor's  lien  as  against  the  rights  of  the 
wife  of  the  vendee,  who  did  not  comply 
with  the  statutory  requirements  in  exe- 
cuting the  mortgage  so  as  to  bind  her 
interest  therein. 

In  Davies  v.  Pugh,  81  Ark.  253.  99  a 
W.  78,  one  who  at  the  reouest  of  a  husband 
advanced  money  to  pay  off  a  mortgage  con- 
stituting a  valid  lien  on  his  homestead, 
and  to  wliom  the  mortgage  and  note  were 
delivered  by  the  mortgagee,  and  who  subse- 
quently surrendered  the  old  mortgage  and 
note  upon  receiving  as  security  a  mortgage 
on  the  property  which  purported  to  be  ex- 
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^itle  would  be  cleared  up.    It  was  his  in-, 
tention  to  make  it  a  first  lien,  and  the  Cot- 
ton Oil  Company  understood  that  there  were 
«io    other   encumbrances   against    the   land, 
-after  the  payment  of  said  mortgages,  prior 
to  its  own;  that  it  had  a  first  lien  by  rea- 
son of  its  mortgage,  as  was  intended  to  be 
^ven  it  upon  the  loan  being  made.     The 
Ootton  Oil  Company  had  no  knowledge  in 
fact  of  appellee's  judgment  lien  against  the 
property  at  the  time  it  made  loan  and  took 
its  security.    Its  representative,  who  agreed 
to   make  the  loan,  said:     "I  didn't  know 
there  was  a  judgment  against  it;  I  agreed 
to  advance  him  the  $2,200,  and  understood 
that  the  record  would  be  cleared  so  that  our 
mortgage   would  be   first,   and  that  there 
wouldn't  be  anything  else  against  the  prop- 


erty in  any  way;  I  wouldn't  have  advanced 
the  money  under  any  other  conditions,  and 
the  advances  being  on  the  condition  that 
our  mortgage  would  be  first;  I  advanced  it 
with  the  understanding  that  Martin  was  to 
have  the  existing  mortgages  satisfied,  and 
give  me  a  mortgage,  which  I  considered 
would  be  a  first  lien."  The  index  to  the 
record  of  the  judgment  only  showed  a  judg- 
ment against  W.  R.  Rice  et  al.  The  chan- 
cery court  found  that  there  was  no  agree- 
ment, express  or  implied,  between  appellant 
Martin  or  the  older  mortgagees  that  it 
should  be  subrogated  to  their  rights  under 
their  mortgages,  and  that  it  agreed  to  loan 
Martin  the  $2,200,  and  take  a  mortgage  on 
the  property,  believing  at  the  time  that  it 
was  getting  a  first  lien  thereon,  and  from 


•ecu ted  and  acknowledged  b^  the  husband 
Jtnd  wife,  but  which  proved  invalid  because 
it  was  not  in  fact  signed  by  the  wife,  was 
held  entitled  to  be  subrogated  to  the  lien 
of  the  discharged  encumbrance,  although  he 
•did  not  show  an  agreement  at  the  time  that 
he  should  hold  the  mortgage  as  security, 
^ince  he  did  in  fact  hold  it,  and  under  all 
the  circumstances  such  an  agreement  may 
fairly  be  Inferred. 

In  Dixon  v.  National  Loan  k  Invest. 
<:©.  —  Tex.  Civ.  App.  — ,  40  S.  W.  641, 
jind  Flynt  v.  Taylor,  100  Tex.  60,  93  S.  W. 
423,  one  whose  mortgage  securing  a  loan 
A  part  of  which,  by  the  agreement  of  the 
parties,  was  used  to  pay  a  vendor's  lien, 
was  invalid  by  reason  of  the  property  be- 
ing a  homestead,  was  held  entitled  to  sub- 
rogation to  the  rights  of  the  vendor. 

But  in  Davis  v.  Davis,  81  Vt.  259,  130 
Am.  St.  Rep.  1035,  69  Atl.  876,  one  who 
advanced  money  •  on  request  of  a  husband 
to  pay  off  a  mortgage  on  certain  premises 
signed  by  the  husband  and  his  wife,  tak- 
ing as  security  a  mortgage  signed  by  the 
husband  alone,  was  held  not  to  be  entitled 
to  be  subrogated  to  the  lien  of  the  mort- 
gage discharged  as  against  the  wife's  claim 
of  homestead.  The  court  said:  "It  is 
-essential  to  a  right  of  subrogation  independ- 
ent of  agreement  that  the  person  making 
the  payment  be  one  who  is  under  some 
obligation  regarding  it,  or  who  has  some 
interest  to  be  pro&cted  by  it.  Payment 
'by  a  stranger  at  the  request  of  the  debtor 
will  not  entitle  the  payer  to  subrogation 
unless  there  was  an  understanding  to  that 
■effect." 

And  in  Askew  t.  Parker,  131  La.  753, 
-60  So.  233,  where  a  loan,  the  proceeds  of 
which  were  used  in  paying  a  debt  secured 
by  vendor's  privilege,  was  secured  by  a 
mortgage  the  foreclosure  of  which  was  re- 
-flisted  OB  the  ground  that  the  property  was 
homestead  property,  it  was  held  that  the 
lender  was  not  entitled  to  be  subrogated 
to  the  vendor's  claim;  the  conditions  pre- 
scribed by  the  Code  for  the  taking  place  of 
legal  subrogation  not  existing,  and  there 
t)eing  no  conventional  subrogation. 

A  decision  which  is  not  exactly  within 
46  L.R.A.(N.S.) 


the  scope  of  this  note,  but  which  may  be 
of  interest  in  the  present  connection  is 
Murphree  v.  Clisby,  108  Ala.  339,  29  L.R.A. 
(N.S.)  933,  52  So.  907,  where  it  is  held 
that  one  who  loaned  money  to  an  insane 
person  with  which  to  purchase  real  estate, 
without  knowledge  of  the  borrower's  in- 
sanity, taking  back  a  mortgage  thei'eon, 
was  not  entitled  to  be  subrogated  to  the 
rights  of  his  debtor  against  the  vendor, 
so  as  to  compel  the  vendor  to  return  the 
purchase  money  to  him. 

Where  the  security  fails  because  of  par- 
tial or  total  want  of  title  in  the  person 
giving  it. 

In  Hughes  v.  Thomas,  131  Wis.  315,  11 
L.R.A.(N.S.)  744,  111  N.  W.  474,  11  Ann. 
Cas.  673,  it  was  held  that  one  who  ad- 
vanced money  to  an  executor  who  was  also 
life  tenant  of  the  property,  to  pay  a  mort- 
gage executed  by  the  testator,  expecting 
to  receive  security  on  the  fee,  but  whose 
security  bound  only  the  life  estate,  was 
.entitled  to  subrogation  to  the  rights  of  the 
mortgagee, — especially  where  there  were  no 
intervening  rights,  or  prejudice  worked  to 
anyone. 

In  Brown  t.  Hooks,  133  Ga.  345,  66  8. 
E.  780,  it  appeared  that  a  decedent  devised 
to  his  daughter,  who  was  his  sole  heir  at 
law,  a  life  estate  in  certain  lands,  with  re- 
mainder to  her  children.  The  daughter  as- 
serted title  in  fee  to  the  land  adversely  to 
the  will,  contending  that  the  instrument 
was  invalid;  and  borrowed  a  sum  of  mon- 
ey from  one  who  knew  of  the  will,  suffi- 
cient to  pay  off  the  debts  of  the  estate, 
giving  a  mortgage  and  certain  personal 
sureties,  whom  the  lender  afterwards  volun- 
tarily released,  for  the  repayment  of  the 
loan.  Subsequently,  during  the  lifetime  of 
the  daughter,  the  mortgage  was  foreclosed 
and  the  land  bid  in  by  the  mortgagee.  The 
will  was  afterward  duly  probated;  and  the 
daughter  having  died,  her  children  brought 
ejectment.  The  court  adhered  to  the  rule 
laid  down  in  Wilkins  v.  Gibson,  113  Ga. 
31,  84  Am.  St.  Rep.  204,  38  2S.  E.  384,  that 
subrogation  will  arise  only  in  those  cases 
where  the  party  claiming  it  advanced  the 
money  to  pay  a  debt  which  in  the  event  of 
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said  loan  the  debts  held  by  Ware  and  Yeat- 
man  should  be  paid  and  the  mortgages  satis- 
fied. The  complaint  was  dismissed  for  want 
of  equity,  and  from  the  decree  appellants 
appeal. 

Messrs.  John  W«  9b  Joseph  M.  Stay- 
ton,   for  appellants: 

One  who  pays  a  debt  at  the  instance  of 
the  debtor  is  not  a  volunteer. 

Rodman  v.  Sanders,  44  Ark.  507;  3  Pom. 
£q.  Jur.  §  1212;  Chaffe  v.  Oliver,  39  Ark. 
542;  Davies  ▼.  Pugh,  81  Ark.  257,  99  S.  W. 
78;  Re  McGulre,  137  Fed.  967;  Cumberland 
Bldg.  &  L.  Asso.  V.  Sparks,  49  C.  C.  A.  510, 
HI  Fed.  652;  Tradesmen's  Bldg.  &  L.  Asso. 
V.  Thompson,  32  N.  J.  Eq.  133;  Tyrrell  v. 
Ward,  102  111.  29;  Home  Sav.  Bank  v.  Bier- 


stadt,  168  ni.  618,  61  Am.  St.  Rep.  146,  48 
N.  E.  161;  Draper  v.  Ashley,  104  Mich.  527, 
62  N.  W.  707 ;  Wilton  v.  Mayi)erry,  75  Wis. 
191,  6  LJt.A.  61,  17  Am.  St.  Rep.  193,  43 
N.  W.  901;  Levy  v.  Martin,  48  Wis.  19a, 
4  N.  W.  35;  Union  Mortg.  Bkg.  &  T.  Co.  v. 
Peters,  72  Miss.  1058,  30  LJIA.  829,  18  So. 
497;  Dillon  v.  Kauffman,  58  Tex.  696; 
Rachal  v.  Smith,  42  C.  C.  A.  297,  101  Fed. 
159. 

Where  the  rights  of  innocent  third  per- 
sons have  not  intervened,  the  release  will 
not  prevent  the  person  making  the  pay- 
ment from  becoming  the  equitable  aodignee 
of  the  claim  paid. 

Barnes  v.  Mott,  64  N.  T.  397,  21  Am.  Rep. 
625;  Cobb  V.  Dyer,  69  Me.  494;  Dillon  v. 
Kauffman,  58  Tex.  696;  Whiteselle  ▼.  Texas 


default  by  the  debtor  he  would  be  bound  to 
pay,  or  where  he  had  some  interest  to  pro- 
tect, or  where  he  advanced  the  money  under 
an  agreement,  express  or  implied,  made  eith- 
er with  the  debtor  or  creditor,  that  he 
would  be  subrogated  to  the  rights  and  reme- 
dies of  the  creditor;  and  held  that  as 
against  the  remaindermen  the  lender  was 
not  entitled  to  be  subrogated  to  the  rights 
of  creditors  of  the  estate;  and  that  the 
fact  that  the  lender  was  himself  a  cred- 
itor of  the  estate  did  not  bring  him  within 
that  class  of  persons  who  could  be  said  to 
have  an  interest  in  the  estate  to  protect 
which  it  was  necessary  for  him  to  pay  off 
the  decedent's  debts.  With  reference  to 
the  conclusion  that  no  equitable  subroga- 
tion could  be  implied  in  the  lender's  favor 
from  the  fact  of  the  payment  of  the  debts 
of  the  estate,  the  court  said:  "Three  im- 
portant, vital,  controlling  facts  unite  in 
pointing  to  this  conclusion  as  the  only  pos- 
sible one  under  the  evidence  in  this  rec- 
ord and  the  law  applicable  to  the  issues 
involved:  First,  while  the  claims  against 
the  estate,  as  appears  from  the  receipts 
given  or  memoranda  made  upon  the  ac- 
counts and  notes,  were  paid  by  Brown,  he 
was  in  fact  lending  the  money  to  Mrs. 
Hooks;  he  became  her  creditor  and  she  his 
debtor,  and  they  recognized  this  relation, 
as  was  shown  by  papers  executed  by  her 
to  secure  Brown  for  the  loan  made  by  him. 
In  the  second  place,  this  loan  was  made 
by  Brown  to  Mrs.  Hooks  to  protect  the  in- 
terest of  Mrs.  Hooks  in  the  property,  as 
heir  at  law  of  V.  A.  Clegg,  and  not  of  the 
interest  which  she  took  under  the  will, — 
to  aid  her  in  freeing  the  estate  of  the  de- 
ceased from  charges  against  it,  and  not 
to  protect  any  interest  of  the  plaintiffs 
in  the  present  action;  for  Mrs.  Hooks  and 
Brown  ignored  all  possibility  of  Mrs. 
Hooks'  children,  who  were  remaindermen 
under  the  terms  of  the  will  of  Clegg,  hav- 
ing any  right  whatever  in  the  estate.  Mrs. 
Hooks  was  claiming  adversely  to  the  will, 
and  adversely  to  any  rights  that  her  chil- 
dren might  have  had  under  the  provisions 
of  the  will.  Admitting  that  Mrs.  Hooks 
and  Brown  acted  in  good  faith,  it  still 
46  L.R.A.(N.S.) 


stands  as  a  fact  that  their  attitude  to- 
wards the  claims  of  the  plaintiffs  in  thia 
action  was  one  of  hostility  to  their  rights 
and  an  absolute  denial  of  the  existence  of 
those  rights.  And  the  third  fact  to  which 
we  have  referred  as  being  of  vital  import- 
ance is  that,  when  Brown  advanced  the 
money  to  pav  off  the  debts  against  the 
estate,  he  took  not  only  Mrs.  Hooks'  obli 
gation  to  repay,  but  also  took  secaritr — 
and  solvent  personal  surety — ^up<m  tkax 
same  obligation,  which  subsequently  he  vol- 
untarily released.  Under  such  a  state  of 
facts  as  this,  under  the  broadest  doctrine 
of  subrogation  recognized  by  the  decisions 
of  this  court,  the  defendant  in  the  court 
below  was  in  no  position  to  invoke  the 
application  of  the  doctrine." 

In  Fife  v.  Ohio  Invests  Co.  —  Ind.  App. 
— y  100  N.  E.  392,  where  a  chattel  mort- 
gagee,  having  removed  the  mortgaged  prop- 
erty to  another  county  without  the  mort^ 
gagor's  consent,  gave  a  second  mortgage 
thereon  for  a  loan,  a  part  of  which  wa^ 
applied  as  a  partial  payment  on  the  debt 
secured  by  the  first  mortgage,  it  was  held 
that  the  facts  were  insufficient  to  give  the 
second  mortgagee  the  right  of  subrogation 
to  the  first  mortgage;  the  court  remarkinc;. 
however,  that  had  the  second  mortgagee 
furnished  the  money  to  pay  the  whole  debt 
secured  by  the  first  mortgage  and  its  se- 
curity failed  or  proved  insufficient,  the 
claim  of  subrogation  would  stand  on  a 
better  foundation. 

Where  the  security  fails  because  of  some 
intervening  lien  or  encumbrance  of  which 
the  person  taking  it  was  ignorant. 

In  Frederick  v.  Gehling,  92  Neb.  204, 
137  N.  W.  998,  it  was  held  that  as  against 
a  judgment  creditor  bidding  in  the  land  at 
an  execution  sale  for  much  less  than  its 
actual  value,  a  mortgagee  whose  mortgage 
was  on  record  before  the  execution  sale 
and  was  given  to  secure  a  loan  with  which 
prior  mortgages  shown  by  the  certificate 
of  liens  to  be  prior  to  the  lien  of  the  judg- 
ment were  paid  upon  an  understanding 
with  the  mortgagor  that  it  should  be  the 
first  lien,  was  entitled  to  subrogation  to 
the  lien  of  the  prior  mortgages,  the  land 
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Loan  Agency,  —  Tex.  Civ.  App.  — ,  27  S. 
W.  309;  Pioeger  v.  Johnson,  —  Tex.  Civ. 
App.  — ,  26  S.  W.  432;  First  Nat.  Bank  v. 
Ackerman,  70  Tex.  315,  8  S.  W.  45;  Mustain 
V.  Stokes,  90  Tex.  358,  38  S.  W.  758;  Pridgen 
V.  Warn,  79  Tex.  688,  15  S.  W.  559;  Hicks 
V.  Morris,  57  Tex.  658;  Focke,  W.  &  Co.  v. 
Weishuiiu,  55  Tex.  33;  Oury  v.  Saunders, 
77  Tex.  278,  13  S.  W.  1030;  Cason  v.  Connor, 
S3  Tex.  20,  18  S.  W.  668. 

Where  the  debtor  makes  an  agreement 
with  the  person  advancing  the  money  to 
pay  off  the  encumbrance  he  should  have  a 
first  lien  on  the  property,  and  the  money 
is  so  used,  the  person  advancing  it  will  be 
subrogated  to  the  rights  of  the  creditor 
whose  debt  has  been  discharged. 

VVilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St. 


Rep.  204,  38  S.  E.  382;  Straman  v.  Rechtine, 
58  Ohio  St.  443,  51  N.  E.  44;  Emmert  v. 
Thompson,  49  Minn.  386,  32  Am.  St.  Rep. 
666,  62  N.  W.  31 ;  Cans  v.  Thieme,  93  N.  Y. 
225;  Sidener  v.  Pavey,  77  Ind.  241;  Detroit 
F.  &  M.  Ins.  Co.  V.  Aspinwall,  48  Mich.  238, 
12  N.  W.  214;  Crippen  v.  Chappel,  35  Kan. 
495,  57  Am.  Rep.  187,  11  Pac.  453;  Camp- 
bell V.  Trotter,  100  111.  281;  Green  v.  Mil- 
bank,  3  Abb.  N.  C.  138;  Amick  v.  Wood- 
worth,  58  Ohio  St.  86,  50  N.  E.  437;  George 
V.  Butler,  16  Utah,  111,  50  Pac.  1032; 
Thompson  v.  Connecticut  Mut.  L.  Ins.  Co. 
139  Ind.  325,  38  N.  E.  796;  Johnson  v.  Bar- 
rett, 117  Ind.  551,  10  Am.  St.  Rep.  83,  19  N. 
E.  199;  Bennett  v.  First  Nat.  Bank, '128 
Iowa,  1,  102  N.  W.  129,  5  Ann.  Cas.  899; 
Young  v.  Morgan,  89  111.  199;  Stevens  v. 


being  of  sufficient  value  to  pay  both  the 
judgment  creditor's  claim  and  the  lender's 
mortgage. 

In  Brown  v.  McLean,  18  Ont.  Rep.  533, 
one  who  had  advanced  money  to  pay  off 
existing  mortgages,  taking  a  mortgage  for 
the  amount  in  ignorance  of  an  execution 
■against  the  lands  of  the  mortgagor,  which 
were  in  the  hands  of  the  sheriff  at  the 
time,  was  held  entitled,  as  against  the  exe- 
cution creditor,  to  be  subrogated  to  the 
rights  of  the  original  mortgagees,  upon  the 
^ound  of  mistake,  he  having  acted  under 
a  belief  that  he  was  obtaining  a  first  charge 
upon  the  property*  and  it  was  further 
held  that  he  was  not  disentitled  to  relief 
because,  by  using  ordinary  care,  he  might 
have  discovered  the  existence  of  the  execu- 
tion, the  execution  creditor  not  having  been 
prejudiced  thereby. 

In  Morris  v.  Bentley,  2  Terr.  L.  Rep. 
253,  one  who  had  taken  a  mortgage  in 
reliance  upon  a  search  of  the  register, 
which  showed  only  one  other  encumbrance 
upon  the  property,  which  he  caused  to  be 
•discharged,  was  held  entitled  to  subroga- 
tion to  the  lien  thereof  as  against  another 
encumbrancer  whose  mortgage  did  not  ap- 
pear on  the  register,  but  which,  having  been 
^led  with  the  registrar  who  had  entered 
it  on  the  davbook  onl^,  would  otherwise 
bave  been  entitled  to  priority. 

In  Platte  Valley  Cattle  Co.  v.  Bosser- 
man-Gates  Live  Stock  &  Loan  Co.  45  L.R.A. 
(N.S.)  1137,  121  C.  C.  A.  102,  202  Fed. 
^92,  a  case  which  upon  its  facts  does  not 
fall  within  the  scope  of  this  note,  the  party 
•seeking  subrogation  being  a  purchaser  of 
the  mortgaged  property,  it  was  said  that 
A  third  person,  not  a  volunteer,  who  pays 
and  procures  a  release  of  a  first  lien  upon 
property  under  an  agreement  with  the  own- 
er that  as  purchaser  or  first  lienor  he  shall 
have  the  pecuniary  benefit  of  such  pay- 
ment, becomes  subrogated  in  equity  as 
against  an  inferior  lienor  whose  burden  is 
^ot  increased  by  such  subrogation  to  the 
rights  held  by  the  first  lienor  before  the 
payment  was  made. 

In  New  England  Mortg.  Secur.  Co.  v. 
Fry,  143  Ala.  637,  111  Am.  St.  Rep.  62,  42 
-46  L.RJl.(N.S.) 


So.  57,  it  appeared  that  A,  whose  land 
had  been  sold  under  an  execution,  bor- 
rowed money  from  B  with  which  to  redeem 
it,  giving  a  mortgage  as  security  for  the 
loan,  and  on  the  same  day  giving  another 
mortgage  to  C.  Subsequently,  being  unable 
to  pay  B's  mortgage,  A  conveyed  the  prop- 
erty to  B.  It  further  appeared  that  B  ap- 
plied to  D  for  a  loan  and  proposed  as 
security  a  mortgage  on  certain  lands,  in- 
cluding those  acquired  from  A;  that  D  re- 
fused to  make  the  loan  unless  C  would 
declare  that  she  had  no  interest  in  said 
lands  and  would  join  in  the  mortgage, 
which  C  accordingly  did.  Upon  the  ma- 
turity of  D's  mortgage  I)  applied  to  E  for 
a  loan  with  which  to  pay  it.  E  refused  to 
make  such  loan  unless  C  would  declare 
that  she  claimed  no  interest  in  the  lands 
proposed  to  be  mortgaged  as  security,  and 
C  accordingly  did  make  such  declaration. 
Thereafter  B  mortgaged  the  property  to 
the  cross  complainant  for  a  loan  to  be 
used  in  paying  off,  so  far  as  it  would  go, 
the  mortgage  previously  executed  to  E,  rep- 
resenting in  the  application  for  the  mort- 
gage that  the  lender  would  have  a  first 
lien  on  said  lands,  and  that  the  balance 
to  E  not  paid  out  of  the  loan  would  be 
arranged  with  Bby  other  securities.  The 
loan  was  accordingly  made  and  E's  mort- 
gage was  discharged  of  record.  Upon  this 
state  of  facts  it  was  held  that  cross  com- 
plainant was  entitled,  as  against  C,  to  be 
subrogated  to  the  lien  and  rights  acquired 
by  B  by  reason  of  his  having  furnished 
the  money  with  which  A  redeemed  the 
mortgaged  premises  from  the  execution 
sale  but  that  it  had  no  equity  of  subroga- 
tion, as  against  C,  to  the  lien  of  D's  mort- 
gage. 

In  Wachsmuth  v.  Penn  Mut.  L.  Ins.  Co. 
147  111.  App.  610  (judgment  afiirmed  on 
another  ground  in  241  111.  409,  26  L.R.A. 
(N.S.)  411,  132  Am.  St.  Rep.  226,  89  N. 
E.  787),  it  was  held  that  one  lending  mon- 
ey to  discharge  an  encumbrance  on  the 
property  of  a  decedent,  on  the  representa- 
tion that  there  were  no  claims  against  the 
estate,  was  not  entitled  to  be  subrogated 
to  the  lien  of  such  encumbrance  as  against 
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King,  84  Me.  291,  24  Atl.  850;  Yaple  T. 
Stephens,  36  Kan.  880,  14  Pac.  222;  Backer 
V.  Pyne,  130  Ind.  288,  30  Am.  St.  Rep.  231, 
30  N.  £.  21;  Armstead  v.  Neptune,  56  Kan. 
750,  44  Pac.  998;  Moore  T.  Lindsey,  52  Mo. 
App.  474. 

Messrs.  George  B.  Roae  and  Ernest 
Xeill,  for  appellees: 

The  Southern  Cotton  Oil  Company  never 
requested  that  the  mortgages  be  kept  alive; 
it  knew  that  they  were  to  be  satisfied  and 
it  made  no  objection.  It  made  the  loan  and 
took  no  measures  to  secure  subrogation. 

Cohn  V.  HofTman,  50  Ark.  108,  6  S.  W. 
511;  Handford  v.  Edwards,  89  Ark.  151,  23 
L.RA.(N.S.)  100,  115  S.  W.  1143;  Rodman 
V.  Sanders,  44  Ark.  504;  Bank  of  Commerce 
V.  Lawrence  County  Bank,  80  Ark.  197,  117 
Am.  St.  Rep.  85,  96  S.  W.  749,  10  Ann.  Gas. 
211. 

Kirby,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  contended  that  there  was  any 
express  agreement  between  Martin  and  ap- 
pellant that  it  should  be  subrogated  to 
the  rights  of  the  prior  mortgagees  upon  the 
payment  of  their  debts  out  of  the  money 
which  it  loaned  for  that  purpose,  but  it  is 
insisted  that,  since  it  made  the  loan  with 
the  express  understanding  and  agreement 
that  its  security  upon  the  property  therefor 
should  constitute  a  first  lien,  the  other 
mortgage  debts  having  been  paid  off  with 
its  money,  it  is  entitled  to  subrogation  to 
the  rights  of  said  mortgagees,  as  against 
the  judgment  lien  of  appellee,  of  which  it 
was  ignorant  when  it  made  the  loan  and 
took  its  security.     It  was  not  a  volunteer 


in  the  payment  of  these  other  mortgage 
debts;  the  loan  having  been  negotiated 
from  it  by  the  mortgage  debtor  for  the  ex- 
press purpose  of  paying  them.  **Oiie  who 
pays  a  debt  at  the  instance  of  the  debtor 
is  not  a  volunteer."  Rodman  t.  Sanders, 
44  Ark.  504. 

1'he  doctrine  of  subrogation  is  an  equi- 
table one,  having  for  its  basis  the  doing 
of  complete  and  perfect  justice  between  the 
parties  without  regard  to  form,  and  its  pur- 
pose and  objects  is  the  prevention  of  injus- 
tice. Cyc.  also  says:  '*And  generally  whers 
it  is  equitable  that  a  person,  not  a  mere 
stranger,  intermeddler,  or  volunteer,  fur- 
nishing money  to  pay  a  debt,  should  be 
subs ti  fluted  for  or  in  the  place  of  the  credi- 
tor, such  person  will  be  so  substituted.' 
37  Cyc.  371. 

In  ChaflTe  v.  Oliver,  39  Ark.  642,  this 
court  said:  "Subrogation,  in  its  literal 
and  equitable  significance,  is  the  demand- 
ing of  something  under  the  right  of  an- 
other, to  which  right  the  claimant  is  en- 
titled, for  the  purposes  of  justice,  to  be 
i4ubstituted  in  place  of  the  original  holder. 
Its  phases  are  various,  but  it  preserves 
its  characteristic  features  throughout.  It 
is  the  machinery  by  which  the  equity  of 
one  man  is  worked  out  through  the  legal 
rights  of  another.  ...  It  rests  upon 
the  maxim  that  no  one  shall  be  enriched 
by  another's  loss,  and  may  be  invoked 
wherever  justice  and  good  conscience  de- 
mand its  application,  in  opposition  to  the 
technical  rules  of  law  which  liberate  secur- 
ities, with  the  extinguishment  of  the  orig- 
inal debt.  This  equity  arises  when  one  not 
primarily  bound  to  pay  a  debt,  or  remove 


creditors   of    decedent    efTecting   a    sale   of 
the  realtv  in  satisfaction  of  tneir  claims. 

In  Maiiks  v.  Whiteley  fini2J  1  Ch.  735, 
81  L.  J.  Ch.  X.  S.  4.57,  lOfi  L.  T.  N.  S.  400 
[1012]  W.  N.  87,  it  appeared  that  the 
owner  of  property  charged  with  two  mort- 
gages offered  to  soil  his  equity  of  redemp- 
tion, without,  however,  disclosing  the  exist- 
en<*e  of  the  second  mortgage.  The  pur- 
chaser accepted  conditionally  upon  finding 
someone  to  advance  money  to  pav  off  the 
mortjrajre.  A  lender  was  found  who  agreed 
to  advance  a  sum  of  money  on  first  mort- 
gage, and  who  did  advance  the  sum,  which 
was  pnid  over  to  the  original  mortgagee, 
the  transaftion  being  completed  by  three 
contempornneoiiH  instrnmonts:  (1)  a  re- 
conveyance by  the  original  mortgagee  to 
the  purchaser;  (2)  a  conveyance  by  the 
owner  to  the  purchaser;  and  (3)  a  mort- 
gage by  the  purchaser  to  the  lender.  It 
was  ?ontended  that  the  original  mortgage 
should  he  tn^atod  in  equity  as  havinjr  been 
kept  alive  for  the  benefit  of  the  purchaser 
and  his  mortgagee,  who  together  advanced 
the  money  for  the  discharge.  The  court 
of  appeal  conceived  itself  bound  by  the  de- 
46  L.R.A.(N.S.) 


cision  in  Toiilmin  v.  Steere,  3  Meriv.  210, 
17  Revised  Rep.  67,  to  hold  that  where  the 
payer  of  an  encumbrance  is  owner  in  fee 
of  the  mortgaged  estate,  and  the  debt  is 
not  his  own  debt,  the  presumption  is  that 
he  does  not  intend  to  keep  the  change  alive 
for  his  own  benefit,  and  that  to  rebut  this 
presumption  there  must  be  evidence  of  ac- 
tual intention  to  keep  it  alive.  Fletcher 
Moulton,  L.  J.,  however,  dissented,  and 
after  examining  the  earlier  English  cases 
hearing  upon  the  question  held  Toulmin  v. 
Steere  to  have  been  wrongly  decided,  and 
characterized  as  an  absurd itv  the  result  of 
the  doctrine  therein,  as  exemplified  in  the 
case  under  consideration,  that  a  man  is  in 
greater  danger  from  an  equitable  charge  of 
which  he  has  no  notice  than  of  one  of  which 
he  has  notice,  because  he  can  have  had  no 
conscious  intention  with  regard  to  the  for- 
mer, seeing  that  he  did  not  know  of  its 
existence.  This  case  appears,  from  a  sub- 
sequent application  to  the  eourt.  to  have 
bt>en  appealed  to  the  House  of  Lords,  which, 
at  the  time  of  the  compilation  of  this  note» 
had  not  yet  disposed  of  the  appeal. 

E.  S.  O. 
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an  encumbrance,  nevertheless  does  so;  either 
from  his  legal  obligation,  as  in  case  of  a 
surety,  or  to  protect  his  own  secondary 
right;  or  upon  the  request  of  the  original 
debtor,  and  upon  the  faith  that,  as  against 
the  debtor,  the  person  paying  will  have 
the  same  sureties  for  reimbursement  as 
the  creditor  had  for  payment.  And  thiii 
equity  need  not  rest  upon  any  formal  con- 
tract or  written  instrument.  Like  the  ven- 
dor's  lien  for  purchase  money,  it  is  a  crea- 
tion of  a  court  of  equity  from  the  circum- 
stances." The  theory  of  equitable  assign- 
ment, as  laid  down  by  Pomeroy,  is:  '*ln 
general,  when  any  person  having  a  subse- 
quent interest  in  the  premises,  and  who  is 
therefore  entitled  to  redeem  for  the  pur- 
pose of  protecting  such  interest,  and  who 
is  not  the  principal  debtor,  primarily  and 
absolutely  liable  for  the  mortgage  debt, 
pays  off  the  mortgage,  he  thereby  becomes 
an  equitable  assignee  thereof,  and  may 
keep  alive  and  enforce  the  lien  so  far  as 
may  be  necessary  in  equity  for  his  own 
benefit;  he  is  subrogated  to  the  rights  of 
the  mortgagee  to  the  extent  necessary  for 
his  own  equitable  protection.  The  doctrine 
is  also  justly  extended,  by  analogy,  to 
one  who,  having  no  previous  interest,  and 
being  under  no  obligation,  pays  off  the 
mortgage,  or  advances  money  for  its  pay- 
ment, at  the  instance  of  a  debtor  party 
and  for  his  benefit;  such  a  person  is  in  no 
true  sense  a  mere  stranger  and  volunteer." 
3   Pom.  £q.  Jur.  §1212. 

In  Capen  v.  Garrison,  193  Mo.  335,  5  L.RA. 
(N.S.)  838,  92  8.  W.  368,  the  court  said: 
"Equity  will  not  ingraft  this  doctrine  on 
the  transaction  in  the  face  of  a  contract 
that  negatives  the  idea  of  subrogation.  In 
other  words,  the  contract  may  be  silent 
on  the  subject,  yet  not  inconsistent  with 
the  idea  of  subrogation,  or,  on  the  other 
hand,  it  may  be  silent  on  the  subject,  yet 
its  terms  expressly  or  by  implication  for- 
bid the  application  of  the  doctrine.  So,  it 
may  be  said  that  equity  may  apply  the 
doctrine,  although  the  contract  does  not, 
either  expressly  or  by  legal  implication,  call 
for  it;  but  it  will  not  apply  it  if  the  con- 
tract, either  expressly  or  by  legal  implica- 
tion, forbids  it.  The  parties  may  not  have 
had  subrogation  in  their  minds  at  all  when 
they  made  the  contract,  but  that  fact  alone 
would  not  control  in  a  question  of  appli- 
cation of  the  doctrine.  Equity  will  apply 
it,  though  the  parties  may  never  have 
thought  of  it,  if  it  is  not  inconsistent  with 
the  contract  or  in  violation  of  anyone's  1^- 
gal  rights,  and  if  justice  demands  it. 
.  •  .  The  usual  application  of  this  prin- 
ciple occurs  where  a  person,  at  the  request 
46  L.RJk.(N.8.) 


of  the  debtor,  pays  the  mortgage  debt,  or 
where  one  interested  in  the  property  pays 
an  encumbrance  to  protect  his  own  interest, 
or  where  he  stands  in  the  delation  of  sure- 
(ty  to  the  debt." 

It  is  undisputed. that  both  the  mortgagor^ 
Martin,  and  the  mortgagee,  appellants,  un- 
derstood when  the  mortgage  was  executed 
that  the  debts  secured  by  the  two  prior 
mortgages  were  to  be  paid  with  the  money 
advanced  on  this  mortgage,  and  that  it 
would  be  a  first  lien  against  the  property 
for  the  money  so  advanced.  It  was  not 
agreed,  and  it  was  not  the  intention  of 
the  parties,  that  said  other  mortgagee 
should  be  assigned  to  appellee  upon  the 
payment  of  the  debts  secured  by  them  with 
money  advanced  by  it,  it  is  true,  but  it 
would  have  had  the  right  to  insist  upon 
such  assignment;  and,  since  its  security 
failed  to  constitute  a  first  lien  because  of 
the  judgment  of  appellee,  of  which  appel- 
lant was  ignorant  at  the  time  of  taking  its 
mortgage,  we  see  no  reason  why  equity 
should  not  treat  it  as  an  assignee  of  the 
first  mortgages,  discharged  with  the  money 
advanced  by  it,  and  under  its  doctrine  of 
equitable  assignment,  and  effectuate,  the 
agreement  with  the  lender  that  its  security 
should  be  a  first  lien.  It  had  the  right 
after  its  mortgage  was  made,  to  apply  the 
money  advanced  in  payment  of  the  other 
mortgages  and  take  an  assignment  thereof 
to  protect  itself,  and  in  holding  that  ap- 
pellant oecame  the  equitable  owner  of  said 
mortgages  upon  their  payment  with  the 
money  so  advanced  by  it,  and  in  applying 
the  doctrine  of  subrogation,  the  appellee 
company  is  in  no  worse  position  than  it 
would  have  been  if  said  mortgages  had  not 
been  paid,  and  no  injustice  is  done  it;  for 
it  cannot  complain  that  the  subrogation 
makes  its  position  less  favorable  than  it 
would  have  been  if  appellant  company  had 
not  made  the  loan  and  advanced  the  money 
to  pay  off  said  mortgages.  It  can  by  a 
proper  procedure  force  the  payee  to  have 
che  credit  or  satisfaction  of  the  judgment 
set  aside  if  it  has  been  entered,  and  the 
said  judgment  will  continue  and  remain  a 
binding  obligation  against  the  judgment 
debtor,  constituting  a  lien  against  his  prop- 
erty as  though  no  such  credit  or  satisfac- 
tion was  entered.  Having  made  the  pay- 
ment, it  was  entitled  to  the  benefit  of  the 
doctrine  of  subrogation,  and  became  the  as- 
signee of  the  claims  paid,  and,  not  being  a 
volunteer  or  stranger,  it  is  immaterial  that 
a  release,  instead  of  an  assignment,  was 
made.  No  rights  of  innocent  third  persons 
having  intervened,  the  release  does  not  pre- 
vent   the   person    making   the   payment    or 
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furnishing  the  money  therefor  from  becom- 
ing the  equitable  assignee  of  the  claims 
paid.  Sidener  v.  Pavey,  77  Ind.  241;  Cum- 
berland Bldg.  &  L.  Assn.  v.  Sparks,  49  C. 
C.  A.  510,  111  Fed.  652;  Rachal  v.  Smith, 
42  C.  C.  A.  297,  101  Fed.  159;  Wilkins  v. 
Gibson,  U3  Ga.  31,  84  Am.  St.  Rep.  204,  38 
S.  E.  382.  See  also  5  L.RA..(N.S.)  845, 
third  division  of  case  note  to  Capen  v.  Gar- 
rison. 

Appellees  insist  that  the  case  should  be 
affirmed  as  controlled  by  the  decision  in 
Cohn  V.  Hoffman,  50  Ark.  108,  6  S.  W.  511. 
In  that  case  a  person  furnished  the  money 
to  pay  the  remaining  note  due  for  pur- 
chase money  of  the  land,  and  there  was  no 
agreement  nor  understanding  that  he  was  to 
succeed  to  the  vendor's  lien,  and  no  assign- 
ment of  the  note  was  taken  by  him.  Nor 
was  there  any  element  of  mistake  therein, 
as  in  this  case,  and  the  court  said:  "No 
circumstance  connected  with  the  transac- 
tion manifested  an  intention  to  keep  the 
lien  alive  for  his  protection."  Here  the 
parties  expressly  agreed  that  the  appellant, 
mortgagee,  was  to  have  a  first  lien  upon 
the  premises;  and,  while  it  ia  true  they 
thought  that  the  record  of  its  mortgage  and 
the  payment  of  the  debt  secured  by  the 
two  prior  mortgages  and  their  release 
would  effectuate  that  purpose,  it  failed  to 
do  so  because  of  the  lien  of  the  judgment 
of  appellee  intervening,  of  which  appel- 
lant was  ignorant,  and  should  not  be 
charged  with  negligence  in  failing  to  dis- 
cover it,  since  an  examination  of  the  in- 
dex to  the  record  of  judgmenta  would  not 
have  disclosed  it. 

It  follows  from  the  principles  announced 
that,  under  the  doctrine  of  equitable  as- 
signment and  subrogation,  appellant  the 
Southern  Cotton  Oil  Company  was  entitled 
to  subrogation  to  the  rights  of  the  prior 
mortgagees  to  the  amount  of  their  claims 
paid  by  the  money  advanced  by  it,  and  to 
the  satisfaction  therefor  out  of  the  prop- 
erty prior  to  the  payment  of  the  lien  of 
appellee,  which  must  be  postponed  to  such 
payment. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree 
in  accordance  with  this  opinion,  subrogat- 
ing appellant  to  the  right  to  foreclose  liens 
ajrainst?  said  property  for  the  amount  so 
paid  the  prior  mortgagees,  and  if  the  same 
is  not  paid,  that  the  property  shall  be  sold, 
and  that  amount  of  the  proceeds  thereof 
paid  to  said  the  Southern  Cotton  Oil  Com- 
pany, free  from  the  lien  of  the  judgment. 

Hart  and  Smith,  JJ.,  dissent. 

Petition  for  rehearing  denied. 
46  L.R.A.(N.S.) 


UNITED     STATES    CIRCUIT    COURT 
OP  APPEALS,  NINTH  CIRCUIT. 

GREAT    WESTERN    LIFE    INSURANCE 
COMPANY,   Plff.   in    Err, 

V. 

ESTA   M.   SNAVELY. 

(—  C.  C.  A.  — ,  206  Fed.  20.) 

Insurance  —  Incontestable  clause  —  ap- 
plicability to  reinstatement. 

A  provision  in  a  life  insurance  policy 
that  it  shall  be  incontestable  after  one 
year  applies  to  proceedings  taken  to  secure 
reinstatement  after  defauJt  in  payment  of 
premiums,  so  that  after  the  lapse  of  a  year 
from  reinstatement  the  policy  cannot  be 
avoided  for  fraud  in  securing  it,  although 
insured  agrees  in  his  application  for  re- 
instatement that  the  policy  shall  be  void 
11  any  statement  is  untrue. 

(June  12,  1913.) 

ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  Montana  to 
review  a  judgment  in  plaintiff's  favor  in  aa 
action  brought  to  recover  the  amount  al- 

Note,  —  Applicability    of    incontestable 
clause   to   false  statements   made  in 

application  for  reinstatement. 

• 
The  holding  of  the  court  in  the  case  above 
reported,  that  the  "incontestable  clause"  of 
an  insurance  policy  equally  precludes  the 
insurer  from  contesting  the  policy  for  fal- 
sity of  statements  made  in  the  reinstate- 
ment certificate,  as  for  falsity  of  state- 
ments made  in  the  original  application, 
accords  with  the  only  other  decision  directly 
in  point.  Teeter  v.  United  L.  Ins.  Asso. 
159  N.  Y.  411,  64  N.  E.  72,  affirming  11  App. 
Div.  259,  42  N.  Y.  Supp.  119. 

It  also  receives  indirect  support  from 
Pacific  Mut.  L.  Ins.  Co.  v.  Galbraith,  115 
Tenn.  471,  112  Am.  St.  Rep.  862,  91  S. 
W.  204,  and  Ash  v.  Fidelity  Mut.  Life 
Asso.  26  Tex.  Civ.  App.  501,  63  S.  W.  944. 
which  place  their  decision  that  the  insurer 
may  contest  the  policy  on  the  ground  of 
falsity  of  statements  made  in  the  applica- 
tion for  reinstatement,  on  the  ground  that 
the  period  of  contestability  had  not  yet  ex- 
pired. 

The  doctrine  is  also  supported  by  the 
statement  made  by  the  court  in  Massachn- 
setts  Ben.  Life  Asso.  v.  Robinson,  104  Ga. 
256,  42  L.R.A.  261,  30  S.  E.  918:  *1t  is 
true,  it  has  been  held  that  a  reinstatement 
makes  a  new  contract:  but  the  old  contract 
is  looked  to  for  the  terms,  conditions,  and 
stipulations  of  the  new  contract.  The  old 
contract  in  the  present  case  being  that  the 
policy  should  be  'incontestable  after  three 
years  from  its  date.*  upon  the  payment  of 
thVee  annual  premiums,  the  new  coatraet 
(there  being  neither  in  the  applicatioo 
for  reinstatement  nor  the  original  policy 
anything  to  the  contrary)  would  be  por- 
erned  by  the  same  terms;    and  the  period 
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ieged  to  be  due  on  a  life  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Morrow,  Cir- 
cuit Judges,  and  Wolverton,  District  Judge. 

Messrs.  H.  J.  Miller  and  James  F. 
O'Connor,  for  plaintiff  in  error: 

Plaintiff  cannot  recover. 

Sweeney  y.  Metropolitan  L.  Ins.  Co.  19 
R.  I.  171,  38  L.R.A.  297,  61  Am.  St.  Rep. 
751,  36  Atl.  9;  Filley  v.  Pope,  115  U.  S.  213, 
29  L.  ed.  372,  6  Sup.  Ct.  Rep.  19;  Norring- 
ton  V.  Wright,  116  U.  S.  188,  29  L.  ed.  366,  6 
Sup.  Ct.  Rep.  12;  Angell,  Fire  &  Life  Ins. 
§  307;  Ash  v.  Fidelity  Mut.  Life  Asso. 
26  Tex.  Civ.  App.  502,  63  S.  W.  944. 

The  reinstatement  application  constitutes 
a  new  contract,  and  to  it  the  court  must 
look  to  see  what  the  parties  agreed  to. 

Pacific  Mut.  L.  Ins.  Co.  v.  Galbraith, 
115  Tenn.  471,  112  Am.  St.  Rep.  862,  91 
S.  W.  204;  Reagan  v.  Union  Mut.  L.  Ins. 
Co.  189  Mass.  555,  2  L.R.A.(N.S.)  821,  109 
Am.  St.  Rep.  659,  76  N.  E.  217,  4  Ann. 
Cas.  362;  Welch  v.  Union  Cent.  L.  Ins. 
Co.  108  Iowa,  224,  50  L.R.A.  774,  78  N. 
W.  853. 

Messrs.  S.  M.  Nlles  and  Fred  Ij.  Gib- 
son, for  defendant  in  error: 

A  condition  of  a  policy  of  life  insurance 
that  the  policy  shall  be  void  if  premiums 
are  not  paid  when  due  means  only  that  the 
policy  shall  be  voidable,  and  the  breach 
may  be  waived. 

Grigsby   v.   Russell,   222   U.   S.    149,   56 


L.  ed.  133,  36  L.R.A.(N.S.)  642,  82  Sup. 
Ct.  Rep.  58,  Ann.  Cas.  1913  B,  863. 

Under  a  provision  in  the  policy,  the  in- 
sured may  be  entitled,  on  such  conditions 
as  are  imposed  therein,  to  a  restoration  of 
the  policy,  which  after  such  restoration 
continues  to  be  the  contract  of  the  parties 
as  before. 

25  Cyc.  847;  Goodwin  v.  Provident  Sav. 
Life  Assur.  Asso.  97  Iowa,  226,  32  L.R.A. 
473,  69  Am.  St.  Rep.  411,  66  N.  W.  157. 

Insured  was  compelled  to  subscribe  to 
certain  conditions  which  should  not  have 
been  required  of  him.  Such  conditions  are 
not  valid  and  binding. 

25  Cyc.  849 ;  Coburn  v.  Life  indemnity  & 
Invest.  Co.  52  Minn.  424,  54  N.  W.  373; 
Mutual  L,  Ins.  Co.  v.  French,  30  Ohio  St. 
240,  27  Am.  Rep.  443;  Mutual  Reserve  Fund 
Life  Asso.  v.  Austin,  6  L.R.A.(N.S.)  1064, 
73  C.  C.  A.  498,  142  Fed.  398;  Carpenter 
v.  Providence  Washington  Ins.  Co.  16  Pet. 
495,  10  L,  ed.  1044;  Grier  v.  Mutual  L. 
Ins.  Co.  132  N.  C.  542,  44  S.  E.  28. 

The  incontestable  clause  precludes  any 
defiense  after  the  stipulated  period,  on  ac- 
count of  false  statements  which  were  war- 
ranted to  be  true,  even  though  they  were 
made  fraudulently. 

25  Cyc.  872;  Reagan  v.  Union  Mut.  L. 
Ins.  Co.  4  Ann.  Cas.  364,  and  note,  189 
Mass.  555,  2  L.R.A.(N.S.)  821,  109  Am. 
St.  Rep.  659,  76  N.  E.  217;  Massachusetts 
Ben.  Life  Asso.  v.  Robinson,  104  Ga.  256, 
42   L.R.A.   261,   30   S.   E.   918;    Wright  v. 


of  incontestability  would  be  reached  three 
years  from  the  date  of  the  original  policy, 
notwithstanding  the  fact  that  one  of  the 
three  annual  premiums  required  to  be  paid 
had  not  been  paid  at  maturity,  and  a  lapse 
and  reinstatement  had  taken  place.  The 
failure  to  take  advantage  of  the  right  of 
forfeiture,  and  the  consent  for  reinstate- 
ment, restores  the  original  contract  in  all 
its  vigor.  Especially  is  this  true  where 
there  was  no  notice  of  any  character  to  the 
insured  that  such  a  radical  change  in  his 
contract  would  be  brought  about  by  a 
lapse  and  reinstatement." 

The  fact  that  a  policy  is  renewable  from 
quarter  to  quarter,  instead  of  being  for  a 
period  of  years,  upon  condition  of  the 
payment  of  premiums,  will  not  deprive  the 
insured  of  tne  benefit  of  a  clause  making 
it  incontestable  after  two  years  from  its 
date.  Goodwin  v.  Provident  Sav.  Life 
Assur.  Asso.  97  Iowa,  226,  32  L.R.A.  473, 
59  Am.  St.  Rep.  411,  66  N.  W.  157. 

The  questions  whether  the  period  during 
which  a  policy  is  contestable  on  the  ground 
of  falsity  of  statements  made  in  connection 
with  an  application  for  reinstatement  runs 
from  the  date  of  issuance  of  the  original 
policy  or  from  the  date  of  the  reinstate- 
ment, and  the  question  whether  the  rein- 
statement has  the  effect  to  set  the  period 
of  contestability  for  falsity  of  statements 
46  L.R.A.(N.S.) 
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made  in  the  original  application  running 
anew,  which  are  involved  in  some  of  the 
cases  above  cited,  ^re  merely  specific  as- 
pects of  a  broader  question,  viz.,  whether 
the  effect  of  the  reinstatement  is  to  create 
a  new  contract  incorporating  the  terms  of 
the  former  contract,  or  merely  to  continue 
the  former  in  force;  and  so  cannot  be  prop- 
erly discussed  in  the  present  note. 

For  note  on  the  general  question  of  in- 
contestability of  life  insurance  under  pro- 
visions of  the  policy,  or  of  a  statute,  see 
42  L.R.A.  247. 

As  to  validity  of  provisions  making  pol- 
icy incontestable  from  date,  see  note  to 
Reagan  v.  Union  Mut.  L.  Ins.  Co.  2  L.R.A. 
(N.S.)  821. 

As  to  defense  of  want  of  insurable  in- 
terest as  affected  by  incontestable  clause 
of  policy,  see  note  to  Bromley  v.  Washing- 
ton L.  Ins.  Co.  5  L.R.A.(N.S.)  747. 

As  to  applicability  of  incontestable 
clause  to  nonpayment  of  premiums,  see 
note  to  Thompson  v.  Fidelity  Mut.  L.  Ins. 
Co.  6  L.R.A.(N.S.)   1039. 

As  to  the  effect  of  a  stipulation  in  an 
application  or  policy  of  life  insurance  that 
it  shall  not  become  binding  unless  delivered 
to  assured  while  in  good  health,  upon 
operation  of  incontestable  clause,  see  sub- 
divisions of  notes  in  17  L.R.A.(N.S.)  1145, 
and  43  L.R.A.(N.S.)   726.  E.  a  O. 
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Mutual  Ben.  Life  Asao.  118  N.  Y.  237,  6 
L.R.A.  731,  Ifl  Am.  St.  Rep.  749,  23  N.  E. 
186;  Kansas  Mut.  L.  Ins.  Co.  v.  Whitehead, 
123  Ky.  21,  93  S.  W.  609,  13  Ann.  Cas. 
.305;  Teeter  v.  United  Life  Ins.  Asso.  159 
X.  Y.  411,  64  N.  E.  72;  Pacific  Mut.  L. 
Ins.  Co.  V.  Galbraith,  115  Tenn.  471,  112 
Am.  St.  Rep.  862,  91  S.  W.  204;  Wright  v. 
Mutual  Ben.  Life  Asso.  118  N.  Y.  237,  6 
L.R.A.  731,  16  Am.  St.  Rep.  749,  23  N. 
E.   186. 

Wolverton,  District  Judge,  delivered  the 
opinion  of  the  court: 

On  December  27,  1907,  plaintiff  in  error, 
in  consideration  of  the  sum  of  $164.70  then 
paid,  and  a  like  sum  to  be  paid  in  ad- 
vance for  each  and  every  year  for  twenty 
years,  issued  to  Arthur  6.  Suavely  a  twenty- 
year  life  policy  of  insurance  for  $5,000, 
payable  in  case  of  hi^  death  to  Esta  M. 
Suavely,  his  wife,  the  defendant  in  error, 
as  beneficiary.  The  application  for  the  in- 
surance was  made  a  part  of  the  policy.  The 
contract  contained,  among  other  things, 
the    following    provisions : 

''A  grace  of  thirty  days,  during  which 
this  contract  will  remain  in  full  force,  will 
be  allowed  in  the  payment  of  all  premiums 
except  the  first. 

"In  case  of  default  in  the  payment  of 
any  premium  or  interest,  the  company  will 
reinstate  the  contract  at  any  time,  if  not 
previously  surrendered  for  its  cash  value, 
upon  written  application  by  the  insured 
to  the  company  at  its  home  office  with  evi- 
dence of  insurability  satisfactory  to  the 
company,  payment  of  all  premiums  that 
would  have  been  paid '  in  the  intervening 
time  if  no  default  had  been  made,  with 
interest  thereon  at  the  rate  of  5  per  cent 
per  annum  computed  from  the  premium  due 
date,  and  payment  or  reinstatement,  with 
interest  at  like  rate,  of  any  indebtedness 
existing  at  the  time  of  default. 

"This  contract  is  incontestable  after  one 
vear  from  date  of  issue.'' 

The  insured  defaulted  in  the  second  pay- 
ment, due  December  27,  1908,  for  more  than 
thirty  days,  and  did  not  pay  the  same 
until  March  5,  1909;  but  upon  such  pay- 
ment the  policy  was  reinstated  by  the  in- 
surance company.  In  order  to  secure  the 
reinstatement,  the  insured  was  required  to 
and  did  sign  what  is  denominated  a  "Cer- 
tificate of  Health  and  Revival  Contract," 
and  among  other  things  made  declaration 
as  follows: 

"I  hereby  declare  to  and  agree  with  said 
company  that  I  am  now  in  good  health 
and  free  from  every  ailment  and  complaint; 
.  .  .  that  I  have  not  had  any  injury, 
sickness,  or  ailment  of  any  kind;  and  that 
I  have  not  consulted  or  been  prescriberl  for 
46  L.R.A.(N.S.) 


I  by  any   physician  or  received  any  medi< 
treatment  since  the  date  of  mj  original  ap- 
I  plication  on  which  said  policy  was  is8aed«> 
except  as  here  stated: 

"Operation  appendicitis,  Sept.  1 — 08.  Off 
duty  two  weeks.    Entirely  recovered. 

"And  I  hereby  renew  the  statements  and 
agreements  contained  in  said  original  ap- 
plication, and  expressly  agreed  that  if 
any  answer  or  statement  contained  therein, 
except  as  modified  in  this  contract,  or  if 
any  statement  made  or  contained  herein, 
be  untrue  in  any  respect,  then  said  policy 
is  and  shall  continue  to  be  absolutely  nuU 
and  void,  and  the  reinstatement  thereof  in- 
operative and  of  no  effect." 

As  a  defense  the  insurance  company  set 
up  that  the  reinstatement  of  the  policy 
was  consented  to  upon  the  strength  of  this- 
certifici|te,  and  that  the  same  was  false, 
fraudulent,  and  untrue,  in  that  the  insured 
was  then  afflicted  with  a  serious  maladv, 
of  which  he  subsequently  died.  The  in- 
sured paid  the  third  instalment  of  premium 
when  due,  and  thereafter,  to  wit,  on  July 
3,   1910,  died. 

Trial  was  proceeded  with  before  a  jury; 
but,  when  the  defendant  came  to  offer  proof 
in  support  of  its  defense,  it  was  not  al- 
lowed to  introduce  such  proof,  on  the 
ground  that  the  policy  was  by  its  terms^ 
rendered  incontestable.  Whereupon  a  ver- 
dict for  plaintiff  was  directed,  and  from 
the  judgment  entered  thereon  the  defendant 
predicates  error. 

It  is  the  contention  of  counsel  for  plain- 
tiff in  error  that  the  representations  made 
by  the  insured  for  reinstatement  of  the 
policy  are  in  effect  warranties,  and,  the 
insured  having  expressly  agreed  that  if  such 
representations  were  untrue  in  any  respect 
the  policy  should  remain  inoperative,  it 
follows  that  the  reinstatement  is  nug^story 
and  of  no  effect,  and  hence  that  the  com- 
pany should  have  been  permitted  to  intro- 
duce its  proofs  showing  the  falsity  of  the 
statements  made.  This  depends  wholly  up- 
on the  operative  effect  of  the  clause  render- 
ing the  policy  incontestable  after  one  year. 

It   will   be  noted   that  the   insured    died 
more  than  one  year   after  the  policy   was- 
reinstated,  a   fact  which   renders   it  unnec- 
essary  to    inquire   whether   the    reinstated 
policy  became  a  new  contract  or  merely  a. 
revival   of  the  old.     In  either  case,   death 
occurred    more    than    one    year    after    the 
negotiations    were    consummated.      It    can 
hardly  be  disputed  that  the  terms  of  the 
old  contract  became  the  terms  of  the  new 
or  revived  contract,  call  it  what  you  will,  so- 
far   as   applicable   to   the   new   conditions; 
for  it  is  the  policy  that  is  reinstated,  and 
it  contains  the  terms  which  constitute  the- 
contract.      No    new    policy    is    issued,    but- 
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"the  old  becomes  again  the  contract,  and 
Hhe  parties  must  look  to  that  for  its  terms 
and  conditions,  and  to  none  other.  Among 
others,  the  incontestable  clause  remains  in 
t;he  policy,  and  must  be  given  effect  if  ap- 
plicable to  the  conditions  attending  the 
negotiations    for    reinstatement. 

The  incontestable  clause  in  the  present 
policy  is  very  general,  excepting  nothing 
from  its  scope,  and  by  the  strong  current 
of  authority  precludes  any  defense  after 
the  expiration  of  one  year  on  account  of 
false  statements,  warranted  to  be  true,  al- 
though they  may  have  been  made  for  a 
fraudulent  purpose.  This  is  true  as  spoken 
of  the  original  policy.  The  grounds  for 
its  support  are  that  insurance  companies, 
in  order  to  obtain  business,  represented 
that  they  will  issue  policies  incontestable 
as  to  certain  matters  after  a  designated 
period,  and  individuals  negotiate  with 
them  on  that  basis.  Furthermore,  the 
clause  constitutes  in  effect  a  short  period 
of  limitation,  which  it  is  perfectly  compe- 
tent for  the  parties  to  agree  upon.  While 
it  is  true  that  fraud  vitiates  all  contracts, 
yet  in  contracts  of  the  kind,  where  the 
beneficiaries  are  placed  at  a .  disadvantage 
because  the  dead  cannot  speak,  it  is  not  con- 
trary to  public  policy  for  the  parties  to 
agree  that  the  company  shall  be  precluded 
upon  the  subject  after  some  specified  time, 
reasonable,  within  which  to  make  investiga- 
tion. The  clause  lends  stability  to  the  con- 
tract, and  renders  life  insurance  of  greater 
value  to  the  insured  and  beneficiary.  The 
subject  is  exhaustively  and  ably  discussed 
in  Massachusetts  Ben.  Life  Asso.  v.  Robin- 
son, 104  Ga.  256,  42  L.K.A.  261,  30  S.  E. 
918.  See  also  Wright  v.  Mutual  Ben.  Life 
Asso.  118  N.  Y.  237,  6  L.R.A.  731,  16  Am. 
St.  Rep.  749,  23  N.  E.  186;  Teeter  v.  United 
Life  Ins.  Asso.  159  N.  Y.  411,  54  N.  £.  72; 
Austin  V.  Mutual  Reserve  Fund  Life  Asso. 
fC.  C.)  132  Fed.  555;  s.  c.  6  L.R.A.(N.S.) 
1064,  73  C.  C.  A.  408,  142  Fed.  398;  25 
Cvc.  872. 

Now,  if  it  be  said  that  the  reinstated 
policy  is  a  new  contract,  about  which  we 
pass  on  opinion,  the  incontestable  clause 
must  needs  speak  from  the  date  of  the  re- 
instatement. It  must  do  this,  or  else  it  is 
a  dead  letter  in  the  contract.  Further,  if 
the  clause  precludes  the  defense  of  false 
representation  and  fraud  in  the  original 
contract,  by  a  strong,  parity  of  reasoning 
it  would  preclude  a  like  defense  as  to  the 
new  contract,  for  both  were  secured  upon 
the  representations  of  the  insured  as  to  his 
physical  fitness,  condition  of  health,  etc. 
But  the  fraud  is  charged  only  as  to  the 
later  representations.  Speaking  of  a  pol- 
icy containing  an  incontestable  clause, 
which  had  been  reinstated*  the  court  in 
4fl  L.R.A.(N.S.) 


Teeter  v.  United  Life  Ins.  Asso.  sapra,  said: 
''Thereupon  the  policy  of  insurance  was 
restored  in  full  vigor  as  of  that  date  (the 
date  of  the  reinstatement),  and  by  its  very 
terms  it  was  to  become  incontestable  after 
two  years." 

The  two  years  having  elapsed  from  that 
date,  it  was  held  that  the  company  was 
barred  by  the  terms  of  the  contract  from 
contesting  the  policy  on  the  ground  that 
the  statements  contained  in  the  reinstated 
certificate  of  the  insured  touching  the  state 
of  his  health  were  untrue.  In  Pacific  Mut.  . 
L.  Ins.  Co.  V.  Galbraith,  115  Tenn.  471,  >/ 
112  Am.  St.  Rep.  862,  91  S.  W.  204,  where 
it  was  held  that  the  revived  policy  became 
a  new  contract,  the  court,  in  its  preliminary 
reasoning,  said:  "If  this  be  its  nature, 
then  it  must  operate  in  the  future  from  the 
date  of  its  reinstatement,  and  whatever 
might  be  its  original  date,  or  howsoever 
long  it  may  have  run,  yet  it  would  seem, 
by  the  force  of  necessary  logic,  to  follow 
that  the  incontestable  clause  would  begin 
its  new  life  with  the  date  of  the  new  con- 
tract." 

The  reasoning  appeals  to  us  as  logical 
and  sound,  and  the  conclusion  suggested 
must  inevitably  follow  from  the  premises. 
We  conclude,  therefore,  that  the  District 
Court  committed  no  error  in  the  present 
controversy,  and  its  judgment  will  be  af- 
firmed* • 


MARYUiKD    COURT    OF    APPEALS. 

CHARLES  S.  HAYDEN  et  al.,  Receivers 
of  J.  H.  Seward  &  Company,  Appts., 

▼. 

CITIZENS  NATIONAL  BANK  OP  BALTI- 
MORE et  al. 

(120  Md.  163,  87  Atl.  672.) 

Insolvency  —  unlawful  preference  — 
suit  to  set  aside  —  necessity  of  diR- 
soltltlon  of  corporation. 

1.  The  receiver  of  an  insolvent  corpora- 
tion cannot,  without  a  decree  of  dissolu- 
tion, maintain  a  bill  to  set  aside  a  set-off 
by  a  bank  of  a  fund  deposited  by  the  cor- 
poration with  it,  upon  its  unmatured  note 
to  the  bank,  as  an  unlawful  preference  to 
.an  indorser  of  the  note. 

Note.  —  Right  of  hahh  to  set  off  un- 
matured claim  against  deposit  of 
debtor. 

This  note  is  supplemental  to  the  note 
to  Armitage  Herschel  Co.  t.  Jacob  Bar- 
net  Amusement  Co.   27   L.R.A.(N.8.)    811. 

Generally  as  to  the  effect  of  immaturity 
of  claim  at  the  time  of  insolvency  proceed- 
ings upon  the  right  of  set-off,  see  notes 
to  Richardson  v.  Anderson,  26  L.R.A.(N.S.> 
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Ap»^ 


Bank  ^  InsolTent  customer  —  set-off 
of  nnmatured  note. 

2.  A  bank  may  set  off  upon  the  deposit 
account  of  an  insolvent  corporation  its  un- 
matured note  held  by  the  bank  at  the  time 
of  insolvency. 

(April  8,  1913.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  of  Baltimore  City, 
dismissing  their  bill  filed  to  set  aside  a 
set-off  by  the  defendant  bank  of  a  fund 
deposited  by  an  insolvent  corporation  with 
it  upon  its  unmatured  note  as  an  unlawful 
preference;     Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Wisner,  Jr.,  and 
W.   W.   Parker   for  appellants. 

Messrs.  William  L.  Marbury  and  Jesse 
SUnfirliifT,  for  appellees: 

A  bank  has  a  lien  on  the  deposits  of  an 
insolvent  depositor  to  the  extent  of  the 
indebtedness  owing  by  such  depositor  to  the 
bank,  and  can  appropriate  such  deposits 
to  the  payment  of  the  obligations  held  by 
it,  whether  due  or  not. 

Records  v.  McKim,  115  Md.  299,  43  L.R.A. 
(N.S.)  197,  80  Atl.  968;  Farmers'  &  M. 
Bank  v.  Franklin  Bank,  31  Md.  404;  Mil- 
ler V.  Farmers'  &  M.  Bank,  30  Md.  392; 
Colton  v.  Drovers'  Perpetual  Bldg.  &  L. 
Asso.  90  Md.  85,  46  L.R.A.  388,  «78  Am. 
St.  Rep.  431,  45  Atl.  23;  McShane  v.  How- 
ard Bank,  73  Md.  157,  10  L.R.A.  552,  20 


Atl.  776;  Irish  v.  Citizens'  Trust  Co.  163 
Fed;  880;  Sweetser  v.  People's  Bank,  69 
Minn.  196,  71  N.  W.  934;  Thomas  v.  Ex 
cnange  Bank,  99  Iowa,  202,  35  L.R.A  379. 
68  N.  W.  780;  Kentucky  Flour  Co.  v.  Mer 
chants'  Nat.  Bank  (Fidelity  Trust  k  S. 
V.  Co.  V.  Merchants'  Nat.  Bank)  90  Kt. 
225,  9  L.R.A.  108,  13  S.  W.  910;  Fcraitb 
Nat.  Bank  v.  City  Nat.  Bank,  68  UL  39S; 
Georgia  Seed  Co.  v.  Talmadge,  96  Ga.  2.34, 
22  S.  E.  1001;  5  Cyc.  553;  34  Cyc.  674; 
New  York  County  Nat.  Bank  v.  Massev,  192 
U.  S.  138,  48  L.  ed.  380,  24  Sup.  Ct  Rep. 
199;  Morse,  Banks  &  Bkg.  §  329;  Schuler 
T.  Israel,  120  U.  S.  506,  30  L.  ed.  707,  7 
Sup.  Ct.  Rep.  648. 

The  plaintiffs  having  alleged  a  case  of 
fraud  and  collusion,  their  bill  cannot  \^ 
supported  on  any  other  ground. 

Spies  v.  Chicago  &  £.  I.  R.  Co.  6  L.IU 
565,  40  Fed.  39. 

Mr.  Randolph  Barton  also  for  appel- 
lees. 

Stockbrldge,  J.,  delivered  the  opinion  of 
the  court: 

In  June,  1909,  a  certificate  of  incorpora- 
tion  was  executed  by  three  persons  as  in- 
corporators for  the  purpose  of  the  conduct 
of  a  fruit  and  produce  commission  business 
under  the  name  of  "J.  H.  Seward  &  Com- 
pany, Incorporated."  The  certificate  of  in- 
corporation provided  for  an  authorised 
capital  of  $50,000,  of  which  amount  three 
shares  were  subscribed  for  at  the  first  meet- 


393;  Merrill  v.  Cape  Ann  Granite  Co.  23 
L.R.A.  313;  Fera  v.  Wickham,  17  L.R.A. 
456;  and  Nashville  Trust  Co.  v.  Fourth 
Nat.  Bank,  15  L.R.A.  710. 

The  holding  in  Hatden  v.  Citizens'  Nat. 
Bank,  that  the  insolvency  of  the  depositor 
in  a  bank,  and  the  appointment  of  a  re- 
ceiver for  it,  the  depositor  being  a  corpora- 
tion, entitles  the  bank  to  offset  against  the 
deposit  an  unmatured  note  against  the  cor- 
poration, is  sustained  by  many  cases  re* 
ferred  to  in  the  foregoing  notes,  although 
it  is  also  denied  By  many  cases  also  referred 
to  in  said  notes. 

In  a  late  case  it  is  held  that  a  bank  sum- 
moned as  garnishee  in  an  action  against 
an  insolvent  depositor  may  set  off  against 
the  general  deposit  impounded  by  the  gar- 
nishment, a  note  held  by  it  against  the  de- 
positor, which  was  not  due  when  the  gar- 
nishee summons  were  served,  and  it  is  said 
that  the  insolvency  of  the  debtor  is  the 
foundation  for  this  relief.  Wunderlich  v. 
Merchants*  Nat.  Bank,  109  Minn.  468,  27 
L.R.A.(N.S.)  811,  134  Am.  St.  Rep.  788, 
124  N.  W.  223,  18  Ann.  Cas.  212. 

But  it  has  been  held  that  the  mere  fact 
that  the  debtor  is  a  nonresident  of  the 
state  is  not  sufficient  to  entitle  a  bank  to 
an  equitable  set-off  of  its  unmatured  claim 
against  the  debtor  upon  his  deposit,  where 
it  has  been  garnished  bv  another  creditor. 
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It  is,  however,  said  that  if  the  bank's  debt 
was  due  and  the  depositor  had  been  insol- 
vent, or  if  the  depositor  was  insolvent  and 
also  a  nonresident,  such  special  circum- 
stances might  have  formed  the  basis  for 
invoking  equitable  aid.  Presnall  v.  Stock- 
yards Nat.  Bank,  —  Tex.  Civ.  App.  — ,  151 
S.  W.  873. 

Where  a  bank,  through  fraudulent  rep^^ 
sentations  of  the  debtor  as  to  his  financial 
condition,  has  been  induced  to  renew  hi-« 
note,  upon  discovering  the  fraud,  it  mav 
disaffirm  the  transaction,  cancel  the  credit 
given,  and  offset  the  amount  due.it  against 
a  deposit  of  the  debtor.  Mann  v.  Franklis 
Trust  Co.  143  N.  Y.  Supp.  660. 

The  balance  of  a  regular  bank  account 
at  the  time  of  filing  a  petition  in  bankrupt- 
cy is  a  debt  due  to  the  bankrupt  from  the 
bank,  and,  in  the  absence  of  fraud  or  col- 
lusion between  the  bank  and  the  bankrupt 
with  the  view  of  creating  a  preferential 
transfer,  the  bank  need  not  surrender  such 
balance,  but  may  set  it  off  against  notes 
of  the  bankrupt  held  by  it,  although  the 
same  were  not  due  at  the  time  of  the  bank- 
ruptcy. German  ia  Sav.  Bank  k  T.  Co.  v. 
Loeb,  110  C.  C.  A.  263,  188  Fed.  285.  For 
other  cases  as  to  the  effect  of  insolvency 
proceedings  upon  right  of  set-off,  see  not« 
to  Richardson  v.  Anderson,  25  L.R.A.(X.S.} 
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ing  of  the  incorporators,  and  subsequently 
stock  was  issued  for  a  cash   subscription 
'to  the  amount  of  $16,500.    The  stockholders, 
In  whose  names  these  certificates  were  made 
out,   do   not  appear  to   have   individually 
paid  for  the  stock  so  issued  in  their  names, 
but  the  amount  of  the  subscriptions  was 
apparently  paid  by  Mrs.  J.  H.  Seward,  the 
>vife  of  the  man  whose  name  was  given  to 
the  corporation,  and  who  became  president 
of  it  and  continued  in  such  capacity  down 
to  the  appointment  of  a  receiver  on  Jan- 
uary  6,   1011.     The  method   employed   in 
making  payment  for  some  of  the  stock  was 
devious  and  with  no  sufficient  reason  ap- 
pearing therefor,  and   the   holders  of  the 
stock  named  in  the  certificates  do  not  make 
it  entirely  clear  whether  they  received,  or 
thought  they  received,  the  stock  issued  in 
their  names  as  a  gift,  or  whether  the  stock 
was   in   reality  the   stock   of   Mrs.  J.   H. 
Seward,   and   the  business,   therefore,   her 
business,  conducted  under  the  form  of  a 
corporation.    This,  however,  is  not  material 
to  the  case  as  presented  by  the  record. 

The  corporate  entity  so  created  began 
business  in  the  month  of  June,  1900,  and 
continued  for  eighteen  months,  when  pro- 
ceedings were  instituted  by  Mrs.  J.  H. 
Seward  by  a  bill  alleging  the  insolvency  of 
the  corporation,  and  praying  for  the  dis- 
solution of  the  corporation,  the  appointment 
of  a  receiver,  and  other  relief.  On  the  same 
day  that  the  bill  was  filed,  in  accordance 
with  a  resolution  adopted  by  the  board  of 
directors,  an  answer  was  filed,  admitting 
the  insolvency  of  the  company,  and  assent- 
ing to  the  appointment  of  a  receiver,  and 
upon  iueh  bill  and  answer  a  receiver  was 
appointed  on  the  6th  day  of  January,  1911. 
The  answer  did  not  give  any  assent  to  the 
dissolution,  nor  did  the  decree  attempt  to 
dissolve  the  corporation.  Thereafter,  on 
the  4th  of  May,  1911,  the  bill  of  complaint 
in  this  case  was  filed.  • 

At  the  time  of  the  appointment  of  the 
receiver  there  stood  to  the  credit  of  J.  H. 
Seward  &  Company,  Incorporated,  on  the 
books  of  the  Citizens'  National  Bank,  the 
sum  of  $21,250.51.  At  the  same  time  the 
bank  was  the  holder  of  the  four  following 
promissory  notes  of  the  corporation,  which 
it  had  discounted:  One  for  $9,200,  due 
January  6,  1911;  one  for  $2,300,  due  Jan- 
uary 19,  1911;  one  for  $3,000,  due  March 
14,  1911;  and  one  for  $4,500,  due  April  12, 
1911, — in  all,  $19,000.  It  also  held  a  few 
small  notes  of  customers  of  J.  H.  Seward 
k  Company  which  had  been  indorsed  by  the 
corporation  and  discounted  at  the  bank. 
All  four  of  t\ie  notes  mentioned  above  were 
notes  of  the  corporation,  bearing  the  in- 
dorsement of  Josephine  A.  Seward,  the  wife 
of  J.  H.  Seward.  On  January  6,  1911,  the 
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date  of  the  appointment  of  the  receiver  and 
of  the  maturity  of  tlie  note  for  $9,200,  the 
same  not  having  been  paid,  the  bank  charged 
it  as  a  debit  against  the  amount  of  the 
deposit  standing  to  the  credit  of  the  cor- 
poration, and  on  the  day  following  it  in 
like  manner  debited  the  remaining  notes 
which  it  held  of  the  Seward  Company. 

It  claimed  the  right  to  do  this  under 
what  is  known  as  the  banker's  lien,  and  the 
present  bill  seeks  to  set  aside  this  setting 
off  of  $19,000  against  the  deposit  of  $21,000 
as  being  an  attempt  to  create  an  unlawful 
preference  in  favor  of  the  bank, — one  which 
would  operate  at  the  same  time  to  discharge 
the  liability  to  the  bank  of  Mrs.  J.  H. 
Seward  as  indorser  upon  the  notes,  and 
in  the  alternative  is  a  prayer  to  require 
Mrs.  Seward  to  pay  to  the  receivers  the 
$19,000  so  appropriated  by  the  bank  to  the 
payment  of  its  own  debt.  The  bill  alleges 
a  fraudulent  collusion  between  the  corpora- 
tion and  the  bank  in  that  the  bank  had 
i<nowledge  of  the  financial  condition  of 
Seward  Sl  Company,  and  that  the  $21,000 
of  credit  had  been  accumulated  there  for 
the  purpose  of  carrying  out  the  scheme  of 
unlawful  preference  to  the  bank  and  re- 
lease the  liability  of  the  indorser. 

That  the  alternative  relief  prayed  against 
Mrs.  Seward  in  the  bill  cannot  be  granted 
is  sufiiciently  established  by  the  case  of 
Hughes  v.  Hall,  118  Md.  673,  85  Atl.  946, 
decided  at  the  October  term,  1912,  of  this 
court,  in  the  lan^age  of  Judge  Pearce, 
when  he  said:  "It  cannot  be  successfully 
contended  .  .  .  that  a  prior  decree  of 
dissolution  is  not  essential  to  the  main- 
tenance of  a  bill  by  a  receiver  to  set  aside 
an  unlawful  preference." 

In  considering  the  question  of  the  right 
of  the  bank  to  assert  a  lien  for  the  benefit 
of  notes  of  a  customer  which  it  has  dis- 
counted, but  which  are  not  yet  due,  there 
has  been  some  diversity  of  decision  in  this 
country,  and  in  such  states  as  New  York 
(Jordan  v.  National  Shoe  &  Leather  Bank, 
74  N.  Y.  467,  30  Am.  Rep.  319),  Missouri 
(Kortjohn  v.  Continental  Nat.  Bank,  63  Mo. 
App.  166),  South  Carolina  (Bank  of  Spar- 
tanburg V.  Mahon,  78  S.  C.  408,  .50  S.  £. 
31),  Illinois  (Commercial  Nat.  Bank  v. 
Proctor,  98  111.  558),  Wisconsin  (Oatman 
V.  Batavian  Bank,  77  Wis.  601,  20  Am.  St. 
Rep.  136,  46  N.  W.  881),  and  Michigan 
(Bradley  v.  Thompson  Smith's  Sons,  98 
Mich.  449,  23  L.R.A.  305,  39  Am.  St.  Rep. 
565,  57  N.  W.  576,  4  Am.  Neg.  Cas.  169), 
it  is  held  that,  in  order  that  the  bank  may 
assert  the  lien  and  maintain  the  set-off,  the 
debt  must  be  due.  In  Wisconsin  there  is 
an  express  statute  to  that  effect,  and  in 
Michigan  a  substantially  similar  statute. 
In  New  York  the  decisions,  while  asserting 
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the  broad,  general  propoeition,  qualify  it  in 
two  ways:  First,  that  if  the  note  is  a  de- 
mand note,  it  may  be  set  off  against  the 
deposit  of  a  customer  under  the  lien  (Peo- 
ple V.  St.  Nicholas  Bank,  44  App.  Div.  313, 
60  N.  Y.  Supp.  719) ;  and,  second,  in  the 
leading  case  of  Jordan  v.  National  Shoe  & 
Leather  Bank,  supra,  it  is  expressly  stated 
that  the  ''insolvency  of  a  party  sometimes 
moves  equity  to  grant  a  set-off  which  would 
not  be  allowed  at  law."  In  other  states 
the  right  of  set-off  is  distinctly  recognized 
as  existing  in  favor  of  a  bank,  whether  the 
note  be  due  or  not.  Kentucky  Flour  Co.  v. 
Merchants'  Nat.  Bank  (Fidelity  Trust  &  S. 
V.  Co.  V.  Merchants'  Nat.  Bank)  90  Ky. 
226,  9  L.K.A.  108,  13  S.  W.  910;  Nashville 
Trust  Co.  V.  Fourth  Nat.  Bank,  91  Tenn. 
336,  15  L.R.A.  710,  18  S.  W.  822;  Georgia 
Seed  Co.  v.  Talmadge,  96  Ga.  254,  22  S.  E. 
1001;  Skunk  v.  Merchants'  Nat.  Bank,  16 
Ohio  L.  J.  353,  where  the  Ohio  court  held 
that  when  a  depositor  becomes  insolvent, 
the  bank  holding  notes  not  due,  which  it 
had  discounted  for  him,  and  the  proceeds 
of  which  had  gone  into  his  deposit  account, 
the  bank  could,  as  against  the  insolvent  or 
his  assignee,  withhold  enough  of  the  de- 
posit to  protect  such  notes;  Stewart  v.  Na- 
tional Security  Bank,  6  W.  N.  C.  399,  in 
which  the  Pennsylvania  court  sustained 
the  right  of  lien  upon  the  ground  that  the 
establishment  of  insolvency  operated  to 
mature  all  debts;  Ainsworth  v.  Bank  of 
California,  119  Cal.  470,  39  L.R.A.  686,  63 
Am.  St  Rep.  136,  61  Pac.  952;  Dcmraon  v. 
Boylston  Bank,  6  Cush.  194;  and  Thomas 
▼.  Exchange  Bank,  99  Iowa,  202,  35  L.R.A. 
379,  68  N.  W.  780.  The  doctrine  announced 
in  these  cases  has  likewise  received  the  ap- 
proval of  the  Supreme  Court  of  the  United 
States  in  Schuler  v.  Israel,  120  U.  S.  506, 

30  L.  ed.  707,  7  Sup.  Ct.  Rep.  648.  In  that 
case  a  creditor  of  the  depositor  had  at- 
tached the  fund  in  the  hands  of  the  bank, 
and  the  bank  endeavored  to  assert  its  lien 
for  the  benefit  of  a  note  which  it  had  dis- 
counted and  which  was  then  not  yet  due, 
and  in  sustaining  the  right  of  the  bank  to 
the  lien,  the  Supreme  Court  based  its  ruling 
on  the  ground  that  the  bank  had  the  same 
right  against  the  garnishee  as  in  defending 
itself  against  its  debtor;  and  that  in  the 
latter  case,  by  filing  a  bill  alleging  the 
debtor's  insolvency,  and  showing  that,  if 
compelled  to  pay  its  debt  to  him  its  claim, 
which  was  not  yet  due,  would  be  lost,  it 
could  be  relieved  by  a  proper  decree  and 
procure  a  set-off  of  the  two  claims.  The 
view  in  this  state  has  been  consistently  in 
accord  with  the  line  of  cases  last  cited. 
Farmers'   &   M.    Bank    v.    Franklin    Bank, 

31  Md.  404;  Miller  v.  Farmers'  &  M.  Bank, 
30  Md.  392;  Colton  v.  Drovers'  Perpetual 
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Bldg.  &  L.  Asso.  90  Md.  85,  46  L.R.A.  m 
78  Am.  St.  Rep.  431,  45  AtL  23,  in  wbid 
case  the  note  involved  matured  after  the  iD 
solvency  of  the  bank  and  the  appointment  of 
the  receivers;  Richardson  v.  Anderson,  Ks 
Md.  641,  25  L.R.A.(N.S.)  393,  130  Am.  St 
Rep.  543,  72  Atl.  485,  in  which  case  the  an 
thorities  both  here  and  elsewhere  were  fallj 
and  ably  reviewed  by  Judge  Thomas;  and 
First  Denton  Nat.  Bank  ▼.  Kenney,  116 
Md.  24,  81  Atl.  227,  Ann.  Cas.  1913  B*,  1337. 

In  view  of  these  repeated  decisions,  tbe 
rule  of  law  in  this  state  is  too  firmly  estab- 
lished to  be  lightly  shaken,  and  the  decisis 
of  the  court  below  must  be  affirmed,  unlea 
the  evidence  discloses  ksome  fraud  on  the 
part  of  the  bank,  of  such  facts  properlr 
brought  to  the  knowledge  and  attention  of 
the  bank  as  to  properly  charge  them  witr 
knowledge  which  would  make  the  acts  done 
tantamount  to  a  fraud.  There  are  quite  a 
number  of  these  which  were  strenuouslj 
insisted  upon  by  the  appellants  as  being 
sufficient  to  justify  such  a  finding,  bat 
upon  a  careful  and  exhaustive  examination 
of  each  and  every  one  of  these,  the  evidence 
given  falls  far  short  of  what  is  required  u> 
justify   a   finding   of   collusion   and   fraud. 

The  decree  of  the  Circuit  Court  of  Haiti 
more  City,  appealed  from,  will  therefore  be 
affirmed. 

Decree  affirmed;  costs  to  be  paid  by  the 
appellants  out  of  the  funds  in  their  hands. 
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JAMES  H.  VREELAND,  Respt., 

V. 

FOREST  PARK  RESERVATION  COMMIS- 
SION, Appt. 

(— N.  J.  — ,  87  Atl.  436.) 

Eminent  domain  —  forbidding  use  of 
property  —  prevention  of  lire. 

The  act  entitled  "An  Act  for  the  Pro- 
tection of  Woodlands,"  approved  April  12, 
1909  (P.  L.  p.  102),  violates  the  constitu- 
tional prohibition  against  taking  private 
property  for  public  use  without  compensi- 
tion,  and  affords  no  support  for  an  attempt 
to  take  private  lands  without  tompensation. 

(June  18,  1913.) 

Headnote  by  Bergen,  J. 

Note.  —  Legislation  for  lire  protection 
is  usually  upheld  as  an  exercise  of  the 
police  power,  and  legislation  r^ulating  the 
destruction  of  property  to  prevent  the 
spread  of  fires  in  emergencies  is  said  to 
be  declaratory  of  the  common -law  right  of 
self-preservation,  and  is  likewise  usually 
justified  under  the  police  power. 
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A  PPEaL  by  defendant  from  a  decree  of 
^J\  the  Chancery  Court  enjoining  the  entry 
•upon  plaintiff's  land  for  the  purpose  of 
<<slearing,  for  the  prevention  of  fires,  a 
«trip  along  the  right  of  way  of  a  railroad. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nelson  B.  Gaskill,  Assistant 
Attorney  General,  and  Edmund  Wilson, 
Attorney  General,  for  appellant: 

The  act  in  question  is  a  valid  exercise 
of  the  police  power  of  the  state  intended 
to  promote  the  general  welfare  of  the  citi- 
zens of  the  state. 

There  is  a  well-recognized  distinction 
between  the  taking  of  property  and  the 
regulation  of  the  use  of  property  with 
-possible  consequential  injuries  thereto,  un- 
der the  exercise  of  the  police  power. 

Freund,  Pol.  Power,  1904  ed.  H  504;  Chi- 
<:ago,  B.  &  Q.  R.  Co.  ▼.  Illinois,  200  U.  S. 
.361,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341, 
4  Ann.  Cas.  1176;  Gibbons  ▼.  Ogden,  9 
^heat.  1,  6  L.  ed.  23;  Hannibal  &  St.  J. 
R.  Co.  V.  Husen,  95  U.  S.  465,  472,  24 
\j,  ed.  627,  530;  Patterson  v.  Kentucky, 
•97  U.  S.  601,  503,  24  L.  ed.  1115,  1116; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Board 
of  Health,  118  U.  S.  455,  464,  30  L.  ed. 
-237,  241,  6  Si^).  Ct.  Rep.  1114;  Henning- 
ton  V.  Georgia,  163  U.  S.  299,  308,  309, 
41  L.  ed.  166,  170,  171,  16  Sup.  Ct.  Rep. 
1086;  New  York,  N.  H.  &  H.  R.  Co.  v. 
New  York,  165  U.  S.  028,  631,  41  L.  ed. 
■853,  854,  17  Sup.  Ct.  Rep.  418;  Opinion 
of  Justices,  103  Me.  606,  19  L..R.A.(N.S.) 
422,  69  Atl.  627,  13  Ann.  Cas.  745;  Com. 
V.  Alger,  7  Cush.  63;  Cora.  v.  Tewksbury, 
11  Met.  55;  Hodges  v.  Perine,  24  Hun,  516; 
Hathom  v.  Natural  Carbonic  Gas  Co.  194 
N.  Y.  326,  23  L.R.A.(N.S.)  436,  128  Am. 
St.  Rep.  556,  87  N.  E.  504,  16  Ann.  Cas. 
"989;  Noble  State  Bank  v.  Haskell,  219  U. 
S.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas. 
191 2 A,  487;  Judicial  Construction  of  14th 
Amendment,  26  Harvard  L.  Rev.  17. 

In  determining  the  constitutionality  of 
police  regulation,  the  presumption  is  in 
favo?  of  validity. 

9  Enc.  U.  S.  Sup.  Ct.  Rep.  623;  Wilson 
ex  rel.  Booth  v.  McGuinness,  78  N.  J.  L. 
371,  76  Atl.  465. 


Mr.  William  I.  Lewis,  for  respondent: 

Chapter  74  of  the  P.  L.  of  1909  is  un- 
constitutionaL 

Trees  are  private  property. 

Winter  v.  Peterson,  24  N.  J.  L.  624,  61 
Am.  Dec.  678;  Slocum  v.  Seymour,  36  N. 
J.  L.  138,  13  Am.  Rep.  432. 

The  act  authorizes  the  defendant  to  take 
such  property. 

Glover  v.  Powell,  10  N.  J.  Eq.  211; 
Morrts  &  E.  R.  Co.  v.  Orange,  63  N.  J.  L. 
252,  43  Atl.  730,  47  Atl.  363 ;  Trenton 
Water  Power  Co.  v.  Raff,  36  N.  J.  L.  335; 
Sinnickson  v.  Johnson,  17  N.  J.  L.  129, 
34  Am.  Dec.  184;  Ten  Eyck  v.  Delaware 
&  R.  Canal  Co.  18  N.  J.  L.  201,  37  Am. 
Dec.  233;  Pumpelly  v.  Green  Bay  &  M. 
Canal  Co.  13  Wall.  166,  20  L.  ed.  557; 
Janesville  v.  Carpenter,  77  Wis.  288,  8 
L.R.A.  808,  20  Am.  St.  Rep.  123,  46  N.  W. 
128;  Ward  v.  Peck,  49  N.  J.  L.  42,  6 
Atl.  805;  Costigan  v.  Pennsylvania  R.  Co. 
54  N.  J.  L.  233,  23  Atl.  810;  Miller  v. 
Morristown,  47  N.  J.  Eq.  62,  20  Atl.  61; 
Miller  v.  Craig,  11  N.  J.  Eq.  176;  Nevins 
V.  Peoria,   41   III.   602,   89   Am.   Dec.   392. 

The  act  practically  extends  the  rail- 
road's right  of  way  by  two  hundred  feet, 
without  expense  to  it,  and  without  com- 
pensation to  the  owner.  Under  such  cir- 
cumstances  compensation   is   necessary. 

Costigan  v.  Pennsylvania  R.  Co.  54  N. 
J.  L.  233,  23  Atl.  810. 

If  the  proposed  action  of  the  defendant 
amounts  to  a  taking  of  the  property,  then 
it  cannot  be  justified  under  the  police 
power. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Re  Cheesebrough,  78  N.  Y. 
232;  People  ex  rel.  Cook  v.  Nearing,  27 
N.  Y.  306;  People  ex  rel.  Williams  v. 
Haines,  49  N.  Y.  588;  Miller  v.  Craig,  11 
N.  J.  Eq.  186;  Hale  v.  Lawrence,  21  N.  J. 
L.  714,  47  Am.  Dec.  190;  Trenton  Water 
Power  Co.  v.  Raff,  36  N.  J.  L.  335;  Glover 
V.  Powell,  10  N.  J.  Eq.  211 ;  Sinnickson  v. 
Johnson,  17  N.  J.  L.  129,  34  Am.  Dec. 
184;  Ten  Eyck  v.  Delaware  &  R.  Canal  Co. 
18  N.  J.  L.  200,  37  Am.  Dec.  233;  Carson 
V.  Coleman,  11  N.  J.  Eq.  106;  Tide-water 
Co.  V.  Coster,  18  N.  J.  Eq.  518,  90  Am. 
Dec.  634;  Grey  ex  rel.  Simmons  v.  Pater- 
son,  60  N.  J.  Eq.  385,  48  L.R.A.  717,  83 


For  annotation  on  various  questions  in 
relation  to  fire  limits  and  building  regula- 
tions, consult  Index  to  L.R.A.  Notes 
"Buildings,  §  4. 

Generally,  as  to  validity  of  reflations 
for  fire  protection  other  than  building  reg- 
ulations, see  note  to  State  v.  Wittles,  41 
L.R.A.(N.S.)  456. 

It  is  clear  that  cases  arising  under  legis- 
lation of  the  classes  referred  to,  supra,  are 
not  in  point  on  the  question  raised  in  Vree- 
LAND  V.  Forest  Park  Reservation  Com- 
46  L.R.A.(N.S.) 


MISSION.  The  statute  there  involved  seems 
to  have  been  an  attempt  actually  to  take 
property  and  use  it  permanently  for  the 
prevention  of  possible  future  fires,  and  to 
justify,  under  the  guise  of  the  police  pow- 
er, an  act  that  could  be  justified  only  under 
the  power  of  eminent  domain.  While  there 
have  been  analogous  cases  involving  other 
subjects,  a  search  has  not  revealed  any 
such  involving  legislation  for  the  preven- 
tion of  fires.  J.  W.  M. 
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Am.  St.  Rep.  642,  46  Atl.  095;  Pennsyl- 
vania R.  Co.  ▼.  Angel,  41  N.  J.  £q.  329, 
56  Am.  Rep.  ],  7  Atl.  432. 

Bergen,  J.,  delivered  the  opinion  of  the 
court : 

The  bill  of  complaint  in  this  cause 
charges  that  the  Erie  Railroad  Company, 
under  the  direction  and  authority  of  the 
Forest  Park  Reservation  Commission  of 
the  state  of  New  Jersey,  threatens  to  enter 
upon  complainant's  lands,  and  there,  at  a 
distance  of  not  less  than  100  feet  nor  more 
than  200  feet  from  the  outer  rail  on  each 
side  of  the  track  of  the  railroad  of  the  de- 
fendant corporation,  and  extending  par- 
allel with  it,  to  clear  a  strip  of  complain- 
ant's land  not  less  than  10  feet  wide,  of 
trees,  brush,  grass,  and  turf,  and  expose 
the  bare  earth,  and  then  and  there  to  cut 
down  said  trees  growing  on  said  strip  and 
dig  up  the  said  land,  as  authorized  by  a 
statute  of  this  state,  entitled  "An  Act  for 
the  Protection  of  Woodlands,"  approved 
April  12,  1909;  and  the  prayer  is  that  the 
Forest  Park  Reservation  Commission  and 
the  Erie  Railroad  Company  be  enjoined 
from  so  doing.  The  regularity  of  the  pro- 
ceedings had  under  the  act  are  not  ques- 
tioned, and  the  answer  of  the  Erie  Rail- 
road Company  admits  that  it  intends  to 
enter  upon  the  complainant's  land  and  cut 
down  the  trees  thereon,  clear  the  grass  and 
turf,  and  expose  the  bare  earth,  so  far  as 
it  may  be  necessary  to  comply  with  the 
statute  of  this  state.  It  also  admits  that 
no  offer  of  compensation  to  the  complain- 
ant has  been  made,  and  that  no  proceed- 
ings have  been  taken  for  the  purpose  of 
condemning  the  land,  under  the  right  of 
eminent  domain  or  otherwise.  The  statute 
which  the  defendants  claim  authorizes  the 
intended  entry  upon  the  complainant's 
land  provides  that  wherever  there  is  wood- 
land, meaning  thereby  land  or  swamp 
upon  which  there  is  a  growth  of  woods 
or  brush,  joining  the  right  of  way,  or  less 
than  110  feet  from  the  roadbed  of  a  rail- 
road upon  which  are  operated  locomotives 
using  coal  or  wood  for  fuel,  there  shall 
be  constructed  a  Are  line,  in  the  manner 
threatened  by  defendants  as  described  in 
the  bill  of  complaint,  which  defendants 
claim  is  a  justification  for  their  proposed 
action.  The  complainant  challenges  the 
constitutionality  of  this  act  upon  the 
ground,  as  he  claims,  that  it  is  a  taking 
of  his  land  for  public  use  without  com- 
pensation. Tliis  contention  was  sustained 
in  the  court  of  chancery,  and  a  decree 
made  granting  the  restraint  prayed  for, 
from  which   decree  the  defendants  appeal. 

That  the  complainant  will  be  deprived 
of  the  ordinary  use  of  his  property,  and 
46  L.R.A.(N.S.') 


required  to  submit  to  ita  spoliation  to  a 
considerable  extent,  is  not  denied,  but  thb 
the  defendant  claims  is  an  incident  arising 
from  the  exercise  of  police  powers  to 
which  the  complainant  must  submit  for 
the  general  public  good.  We  have  no 
doubt  that  the  proposed  action  amouoti 
to  a  taking  of  the  complainant's  land. 
The  trees  and  brush  thereon  are  to  be  cat 
down,  the  grass  destroyed  in  such  a  man- 
ner as  to  expose  the  bare  earth,  and  where 
the  land  is  swampy,  a  ditch  not  le»  than 
3  feet  wide  is  to  be  dug  to  the  level  of 
permanent  water.  In  addition  to  this,  all 
logs,  fallen  branches  of  trees,  brush,  grass, 
and  other  combustible  material  will  be  cut 
and  removed  from  complainant's  land,  be 
tween  this  strip  and  the  railroad,  a  dis- 
tance not  less  than  100  feet,  but  it  msj 
be  200  feet.  The  threatened  appropriation 
of  the  strip  of  land  10  feet  or  less  in 
width  will  deprive  the  complainant  of  al) 
beneficial  use  of  the  land  involved,  and  is 
a  taking  of  land  which  cannot  be  justified, 
as  a  proper  exercise  of  police  poirers. 
There  is  nothing  in  the  nature  of  the  land 
or  its  use,  that  creates  a  nuisance  to  be 
abated.  The  sole  purpose  of  the  statute 
is  to  protect  the  public  from  a  nonex- 
istent, but  possible,  condition,  if  sparks  of 
tire  should  be  thrown  from  the  engines 
of  the  defendant  railroad  company,  run- 
ning over  land  adjacent  to  that  of  the 
complainant,  and  for  that  purpose  author- 
izes the  appropriation  of  private  lands 
lying  adjacent  to  railroads  for  the  purpose 
of  preventing  the  spread  of  fires  caused 
by  the  railroad  company,  for  the  benefit 
of  property  other  than  that  of  the  owner 
of  the  land  taken. 

In  Re  Cheesebrough,  78  N.  Y.  232,  the 
statute  declared  that,  whenever  it  ap- 
peared necessary  for  the  protection  of  the 
public  health  that  any  part  or  parcels  of 
land  should  be  drained  by  other  mean» 
than  sewers,  the  board  of  health  of  the 
municipality  affected  was  empowered  to 
direct  the  same  to  be  done,  and  if  the  nec- 
essary drains  could  not  be  connected  with 
a  sewer,  the  drainage  should  be  carried 
to  the  adjacent  river.  Under  this  statute 
the  authorities  entered  upon  the  petition- 
er's land  and  constructed  an  outlet 
through  his  lands  into  the  Harlem  river 
for  all  of  the  drains  it  was  thought  ne^ 
essary  to  build;  and  there  it  was  held 
that  no  statute  could  confer  authority  to 
construct  such  a  drain  through  the  land  of 
petitioner  without  compensation  to  him 
for  the  land  taken,  if  done  without  his 
consent.  The  opinion  of  the  court  of  ap- 
peals was  delivered  by  Judge  Earl,  in 
which  he  said:  "But  there  never  can  he 
any   necessity   under   the   police  power  or 
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the  law  of  necessity  to  permanently  appro- 
priate land  to  the  public  use  without  com- 
pensation. It  may  temporarily  be  inter- 
fered with  or  appropriated;  necessity  may 
justify  so  much,  but  when  the  necessity 
passes  away,  the  right  ceases." 

In  the  case  under  consideration,  nothing 
appears  which  justifies  the  appropriation 
of  the  complainant's  land  under  the  police 
power.  The  contemplated  action  is  not  a 
regulation  of  the  use  by  the  complainant 
of  his  property,  nor  does  any  condition 
exist  which  may  be  interpreted  to  create 
an  emergency  which  would  warrant  the 
taking  of  private  property  for  use  or  de- 
struction, for  the  general  good,  without 
compensation.  AH  that  appears  is  that, 
in  order  to  establish  a  fire  line  on  each 
side  of  all  of  the  railroads  of  the  state, 
the  adjacent  land  may  be  taken  without 
compensation,  and  being  an  actual  perma- 
nent appropriation  for  the  protection  of 
tlie  public  against  the  possible  spread  of 
tire,  the  complainant  is  entitled  to  com- 
pensation. As  the  statute  under  which 
the  defendants  justify  authorizes  the. tak- 
ing of  his  land  without  compensation,  it 
contravenes  art.  1,  §  18,  of  the  Constitu- 
tion, which  declares,  "Private  property 
all  a  II  not  be  taken  for  public  use  without 
just  compensation." 

The  decree  appealed  from  should  be  af- 
firmed. 


WASHINGTOX    SUPREME:    COURT. 
(  Department  No.  1.) 

FRAI^  BUTY,  Appt., 
v. 

JULIA  GOLDFINCH  et  al.,  Respts. 

(—  Wash.  — ,  133  Pac.  1057.) 

Lilmltatlon  of  action  ~  snlt  on  tax  deed 
—  precluding:  defense. 

A  statute  limiting  the  time  in  which  ac- 
tions to  attack  tax  deeds  must  be  brought 
does  not  apply  to  prevent  an  owner  in  pos- 


session fron\  setting  up  the  invalidity  of  a 
tax  deed  for  lack  of  jurisdiction  in  a  pro- 
ceeding by  the  holder  against  him  lor  the 
possession. 

(August   1,    1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to 
recover  real  estate  claimed  under  a  tax 
title.    AfiBrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  C.  Keith,  for  appellant: 

The  law  relating  to  limitation  of  actions 
to  cancel  tax  deeds  applies  to  the  facts  in 
the  case  at  bar. 

Huber  v.  Brown,  57  Wash.  657,  107  Pac. 
850;  Baylis  v.  Kerrick,  64  Wash.  410,  116 
Pac.  1082;  Fleming  v.  Stearns,  66  Wash. 
655,  120  Pac.  622. 

Messrs.  A,  G.  McBride  and  H.  S.  Trem- 
per,  for  respondents: 

No  service  of  process  having  been  secured^ 
no  jurisdiction  existed  to  render  judgment 
in  the  tax  proceeding. 

Anderson  v.  Turati,  39  Wash.  165,  81 
Pac.  557;  Jones  v.  Seattle  Brick  &  Tile  Co. 
66  Wash.  166,  105  Pac.  238;  Silverstone  v. 
Ham,  66  Wash.  444,  120  Pac.  109;  Rust  ▼. 
Kennedy,  52  Wash.  472,  100  Pac.  998;  Olson 
V.  Johns,  56  Wash.  12,  104  Pac.  1116. 

Limitations  cannot  run  against  a  nul- 
lity. 

Maher  v.  Potter,  60  Wash.  444,  111  Pac. 
453. 

Defendant  paid  the  taxes  for  eight  years 
under  color  of  title,  coupled  with  open  and 
notorious  possession  for  more  than  seven 
years. 

Povah  V.  Lee,  29  Wash.  112,  69  Pac.  639; 
Krutz  V.  Isaacs,  25  Wash.  671,  66  Pac. 
141;  Philadelphia  Mortg.  &  T.  Co.  v.  Pal- 
mer, 32  Wash.  466,  73  Pac.  501;  Balch  v. 
Smith,  4  Wash.  497,  30  Pac.  648;  Dennis 
V.  Northern  P.  R.  Co.  20  Wash.  320,  55  Pac. 
210;  Bellingham  Bay  Land  Co.  v.  Dibble,  4 
Wash.  764,  31  Pac.  30;  Olson  v.  Howard,  ZA 
Wssh.  19,  80  Pac.  170. 


Note,  —  Statutory  limitation  of  time  for  \ 
relief  against  tojc  deed  as  afFecting 
right  to  set  up  invalidity  of  tax  title 
as  a  defense. 

As  to  statute  limiting  time  for  attack  on 
tax  sale,  or  creatini^  a  conclusive  presump- 
tion as  to  its  validity,  as  applied  to  a  sale 
under  proceedings  void  for  jurisdictive  de- 
fects, and  under  which  possession  has  not 
been  taken,  see  note  to  Nind  v.  Myers,  8 
I/.R.A.(N.S.)  167. 

On  the  question  of  practice,  it  seems  to  be 
quite  generally  held  that  where  the  pur- 
chaser at  tax  sale  applies  for  a  writ  of  as- 
sistance, or  otherwise  seeks  to  gain  posses- 
sion, the  owner  may  file  a  petition  in  the 
46  L.R.A.(N.S.) 


same  proceeding  to  vacate  the  sale  on  the 
ground  of  invalidity.  37  Cyc.  .1373,  note 
J  8. 

While  there  are  a  few  exceptions  to  the 
general  rule  as  above  stated  (see  37  Cyc. 
1373,  note  18),  the  subject  of  this  note  pre- 
supposes the  correctness  of  the  general  rule, 
and  no  case  decided  against  the  defendant 
by  reason  of  any  exceptions  is  included. 

"Within  the  proper  and  constitutional 
bounds  it  is  entirely  competent  for  the  legis- 
lature to  prescribe  a  short  period — e.  g., 
three,  five,  or  seven  years — within  which  the 
courts  may  take  cognizance  of  actiona 
brought  to  overturn  tax  titles."  For  cita- 
tions supporting  this  proposition  and  shor^ 
ing  the  period  prescribed  by  several  stat' 
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A  deed  of  conveyance  should,  be  required. 

Snyder  v.  Parker,  19  Wash.  276,  67  Am. 
St.  Rep.  724,  53  Pac.  59;  Marshall  v.  Wil- 
liams, 21  Or.  268,  28  Pac.  137;  Boyer  v. 
Paine,  60  Wash.  67,  110  Pac.  682;  27  Cyc. 
993;  Plummer  v.  Use,  41  Wash.  5,  2  L.R.A. 
(N.S.)  627,  111  Am.  St.  Rep.  997,  82  Pac. 
1009;  Clambey  t.  Copland,  52  Wash.  580, 
100  Pac.  1031;  Ballinger,  Anno.  Codes  & 
Statutes,  §  804. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  commenced  this  action  in 
tlie  superior  couit,  seeking  recovery  of  real 


property,  claiming  title  thereto  under  a  tax 
deed  executed  by  the  treasurer  of  King 
county  in  pursuance  of  a  tax  foreclosnit 
judgment  rendered  in  the  superior  court  ol 
that  county.  The  defendant,  being  in  pos- 
session of  the  property,  and  claiming  to 
have  been  in  possession  ever  since  prior  to 
the  tax  foreclosure,  defended  upon  the 
ground,  among  others,  that  the  tax  foreclos- 
ure judgment  and  deed  were  void  for  want 
of  jurisdiction,  because  there  was  no  serr- 
ice  of  any  process  whatever  in  the  foreeloe- 
ure  action,  either  personal  or  constructiTe. 
upon  either  of  the  defendants  tberdi 
named;   this  defendant  and   her   then  hng- 


«ee  note  in  2  L.R.A.  514.  So  far  as  the  ef- 
fect of  such  statutes  is  limtted  to  actions 
lirought  for  the  purpose  of  attacking  the  tax 
title,  their  constitutionality  is  here  as- 
sumed; but  where  an  attempt  is  made,  as  in 
Butt  v.  GoLoriNCH,  to  extend  their  opera- 
tion so  as  to  deny  to  the  former  owner  the 
right  to  set  up  the  illegality  of  the  tax  title 
as  a  defense,  to  that  extent  their  constitu- 
tionality is  here  considered. 

Cases*  turning  upon*  a  statute  which  limits 
the  time  in  which  a  tax  title  holder  may 
bring  an  action  are  not  here  considered,  as 
such  statutes  are  intended  to  have  directly 
the  opposite  effect  to  that  of  the  class  here 
•considered.  And  it  is  equally  clear  that 
statutes  such  as  the  one  considered  in  Ed- 
^erton  v.  Bird,  6  Wis.  527,  70  Am.  Dec.  473, 
which  have  been  construed  to  "cut  both 
ways"  (see  Falkner  v.  Dorman,  7  Wis.  388, 
and  Knox  v.  Cleveland,  13  Wis.  246),  will 
not  give  rise  to  many  cases  in  point,  for  the 
tax  title  holder's  right  of  action  is  barred 
at  the  same  time  as  that  of  the  patent  title 
holder.  ITie  tax  title  holder  in  possession 
has  no  need  of  bringing  an  action  after  the 

f latent  title  holder's  right  to  affirmative  re- 
ief  is  gone,  and  if  out  of  possession,  his 
right  of  action  is  barred  whether  or  not  his 
tax  title  is  valid.  If  the  land  is  vacant 
and  he  claims  only  constructive  possession 
(see  Coleman  v.  Peshtigo  Lumber  Co.  infra), 
or  if  he  has  been  wrongfullv  deprived  of  pos- 
sessing (Geekie  v.  Kirby  Carpenter  Co.  in- 
fra), and  brings  the  action  after  the  limi- 
tation has  run,  then  the  case  comes  properly 
within  the  scope  of  this  note.  This  was  an 
earlier  statute  than  the  one  quoted  in  Brun- 
ette V.  Norber,  infra. 

Assuming  that  the  holder  of  the  patent 
title  is  barred  by  a  statute  of  limitation 
from  attacking  the  tax  deed  as  invalid  in  a 
direct  action  brought  for  the  purpose,  and 
that  the  tax  title  holder  is  not  barred  from 
his  right  of  action,  and  exercises  his  right, 
may  the  former  set  up  the  invalidity  of  the 
tax  deed  aa  a  defense? 

Where  the  patent  title  holder   is   in  pos- 
session. 

The  great  weight  of  authority  supports 
the  doctrine  that  statutes  taking  away  from 
the  owner,  who  has  always  had  active  phys- 
ical possession  of  the  property,  the  right  to 
46  L.R.A.(N.S.) 


set  up  as  a  defense  the  illegality  of  the  tai 
title,  are  unconstitutional  in  that  they  d^ 
prive  him  of  his  property  without  due  pro^ 
ess  of  law. 

In  harmony  with  this  doctrine  practicalh 
all  statutes  of  limitation  except  that  d( 
Mississippi  and  possibly  that  of  Wisconsia. 
have  been  construed  as  not  intended  to  ap- 
ply to  the  defense  of  the  owner  in  possessioa. 

Butt  v.  Gotj)Fincii  is  in  harmony  witi 
both  phases  of  the  doctrine  as  stated. 

The  holding  that  if  such  statute  was  is 
tended  to  bar  the  right  of  the  former  own- 
er, who  has  always  held  possession,  from  at- 
tacking the  validity  of  the  tax  deed  as  t 
defense,  the  statute  is  unconstitutional,  it 
supported  by  Baker  v.  Kellev,  1 1  Minn.  480. 
Gil.  358;  Taylor  v.  Miles,  5  kan.  498,  7  Am 
Rep.  558,  as  to  deed  for  taxes  on  land,  v- 
sessed  at  a  time  when  the  land  was  not  tai- 
able. 

And  in  Stoudenmire  v.  Brown,  48  Ala 
699,  in  an  action  in  ejectment  by  the  holder 
of  a  tax  deed  against  the  patent  title  holder, 
the  court  declared  unconstitutional,  as  of 
fending  the  due  process  of  law  clauses  d 
both  the  state  and  Federal  Constitutions,  t 
statute  making  the  tax  deed  conclusive  ca- 
dence of  the  regularity  of  the  sale,  proceed- 
ings, etc.,  after  the  limitation  period. 

To  the  same  effect  is  Groesbeck  v.  Seeley. 
13  Mich.  329,  where  the  action  was  by  a  tai 
title  holder  against  the  patent  title'  bold€T 
in  possession,  who  was  permitted  to  attack 
the  validity  of  the  deed  in  the  face  of  a 
statute  plainly  forbidding  such  an  atta^ 
after  five  years.  See  long  quotation  from 
this  opinion  in  Butt  v.  Goldfinch. 

And  in  Corbin  v.  Hill,  21  Iowa,  70,  in  as 
action  by  a  tax  title  holder  to  recover  from 
the  patent  title  owner  the  possession  of  the 
property,  it  was  held  that  it  is  not  compe- 
tent for  the  legislature  to  make  the  deed 
conclusive  evidence  against  the  owner  bd 
as  to  override  the  facts  of  illegality,  or 
estop  him  from  proving  the  truth.  Tlie  de- 
cision, however,  went  in  favor  of  plaintiff 
on  the  ground  that  the  tax  deed  was  not 
invalid,  the  trial  court's  decision  ajlowing 
the  attack. 

In  Quinlon  v.  Rogers,  12  Mich.  168,  in  » 
suit  by  the  tax  title  holder  to  recover  pos- 
session from  the  patent  title  holder,  a  atat- 
.  ute   making   the    deed   conclusive    evidence 
'  after  two  years  was  held  to  be  unconatito- 
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Cband  being  named  as  the  defendants  there- 
in, th^  being  the  record  owners  as  well  as 
•the  actual  owners  of  the  property,  and  it 
«being  their  community  property.    This  de- 
fense was  met  by  the  plaintiff  by  denial  of 
the  alleged  want  of  service  in  the  tax  fore- 
closure action,  and  by  invoking  the  three- 
^ear  statute  of  limitation  against  actions  to 
set  aside  and  cancel  tax  deeds.    A  trial  be- 
fore the  court  resulted  in  findings  and  judg- 
ment  in   favor  of   the   defendant,   and   in 
quitting  her  title  as  against  the  claims  of 
the  plaintiff,  reserving  a  lien  upon  the  prop- 
erty in  his  favor  for  a  small  sum  on  account 
•of  taxes  paid  by  him  thereon.     From  this 


disposition  of  the  cause  the  plaintiff  has 
appealed  to  this  court. 

On  May  1,  1903,  and  for  several  years 
prior  thereto,  respondent  was  the  wife  of 
T.  B.  Daly.  On  that  day  they  were  di- 
vorced. While  they  were  husband  and  wife 
they  acquired  title  to  the  property  herein 
involved  as  their  community  property,  tak- 
ing title  thereto  in  the  name  of  the  hus- 
band, T.  B.  Daly.  The  property  was  then 
wild,  unimproved,  and  unoccupied.  Soon 
thereafter  and  prior  to  their  divorce  they 
commenced  to  clear  and  improve  the  prop- 
erty, doing  sufficient  work  thereon  to  ren- 
der-plainly visible  their  actual  physical  pos- 


t  ional ;  but  this  holding  was  based  upon  the 
ground  that  another  section  of  the  same 
statute  had  been  previously  (8  Mich.  430) 
declared '  void,  which  former  decision  had 
deprived  the  owner  of  his  right  to  have  his 
day  in  court,  as  provided  by  the  statute, 
even  within  the  two  years,  and  that  the 
-section  before  the  couix  was  dependent  up- 
on the  void  section,  and  fell  with  it. 

And  the  holding  that  such  statutes  were 
-never  intended  to  bar  the  original  owner  in 
possession  from  attacking  the  validity  of 
-the  tax  deed  as  a  defense  is  supported  by : 

— Myers  v.  Coonradt,  28  Kan.  211,  where 
the  court,  after  discussing  a  ruling  b^  an- 
other court  that   the  former  owner  is   so 
barred  where  the  land  has  remained  unoc- 
cupied during  the  limitation  period,  says: 
"But  whether  that  ruling  be  correct  or  not, 
it  does  not  apply  to  a  case  in  which  the 
original  owner  is  in  actual  possession.     In 
-such  a  case  the  initiative  does  not  lie  with 
him;  he  may  rest  secure  in  his  possession 
and  title  until  somebody  attacks  them,  and 
when  so  attacked  he  may  show  any  defect 
4n  the  title  of  the  assailing  party.     It  is 
also  true  that  said  §  141  prescribes  the  five- 
years  limitation  not  merely  upon  an  action 
for  the  recovery  of  land,  but  also  one  to  de- 
feat or  avoid  a  sale  or  conveyance  of  land 
for  taxes.     And  it  may  be  that  the  original 
•owner  in  possession  might  be  unable  after 
the  expiration  of  five  years  to  maintain  an 
action  to  remove  the  cloud  which  the  tax 
deed  casts  upon  his  title;  but  it  does  not 
follow  that  because  he  may  not  maintain  an 
4iction  to  quiet  his  title,  that  the  opposing 
title,  the  t-ax  deed,  is  to  be  adjudged  per- 
fect, and  the  holder  thereof  allowed  to  re- 
cover possession  from  him." 

—Salter  v.  Corbett,  80  Kan.  327, 102  Pac 
462,  where  the  court  said:  "The  five-year 
-statute  of  limitations  which  protects "^  tax 
deeds  was  unavailing  to  the  plaintiff,  for 
the  reason  that  it  is  exclusively  a  defense 
and  cannot  be  used  as  a  cause  of  action. 
The  prima  facie  effect  of  the  deed  was 
-therefore  the  most  that  the  plaintiff  could 
-establish." 

— ^Daniels  v.  Case,  45  Fed.  843,  where  such 
a  provision  limiting  the  time  within  which 
.Actions  against  tax  purchasers  must  be  com- 
menced wajB  held  to  have  no  application  in 
mictions  brought  by  the  tax  title  holder. 

In  Harris  v.  Mason,  120  Tenn.  668,  25 
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L.R.A.(N.S.)  1011,  136  S.  W.  1146,  it  was 
held  that  a  statute  providing  that  "no  suit 
shall  be  commenced  in  any  court  of  this 
state  to  invalidate  any  tax  title  to  land 
after  three  years  from  the  time  said  land 
was  sold  for  taxes"  does  not  prevent  all  im- 
peachment of  such  title  after  three  years, 
and  that  the  patent  title  holder  could  im- 
peach the  tax  title,  setting  up  its  invalid- 
ity as  a  defense  in  an  action  of  ejectment 
by  the  tax  title  hplder.  Presumably  the 
former  owner  was  in  possession. 

Under  the  section  of  the  Louisiana  Con- 
stitution, quoted  in  Ashley  Co.  v.  Bradford, 
infra,  if  the  tax  debtor  remains  in  actual  or 
constructive  possession  of  the  land,  he  is  not 
barred  from  attacking  the  tax  deed  for  in- 
validity as  a  defense.  Poitevent  &  F.  Lum- 
ber Co.  V.  Honey  Island  Land  &  Timber  Co. 
100  C.  C.  A.  279,  176  Fed.  733. 

In  Tavlor  v.  Danlev,  83  Kan.  646,  112 
Pac.  505,  21  Ann.  Cas.  1241,  it  was  held 
that  a  tax  deed  valid  upon  its  face,  though 
fatally  defective,  is  protected  from  attack 
by  the  five-year  limitation  statute,  but  that 
the  holder  thereof,  by  seeking  affirmative 
relief,  subjects  the  deed  to  attack  for  every 
reason  for  which  it  might  have  been  at- 
tacked before  the  five  years  had  elapsed. 
In  00  Kan.  1,  132  Pac.  583,  a  case  between 
the  same  parties,  the  court  makes  the  above 
summary  of  its  former  holding;  but  in  the 
latter  case  the  decision  went  off  on  the 
ground  that  plaintiff,  as  holder  of  the  tax 
title,  was  barred  by  the  two-year  limitation. 

In  Martin  v.  Barbour,  140  U.  S.  634,  35 
L.  ed.  546,  11  Sup.  Ct.  Rep.  044,  affirming 
34  Fed.  701,  the  holder  of  the  patent  title 
was  permitted  to  show  defects  in  the  tax 
title  while  opposing  the  confirmation  of  the 
sale  by  the  land  commissioners  after  the 
statutory  period  had  elapsed,  but  this  hold- 
in&r  was  based  upon  the  ground  that  the 
owners  had  been  deprived  of  a  substantial 
right,  and  not  upon  the  ground  that  their 
plea  was  a  defense,  as  distinguished  from 
an  affirmative  action. 

But  the  Mississippi  statute,  which  pro- 
vides "that  all  sales  of  lands  hereafter 
made  for  nonpa3rment  of  taxes  due  under 
any  law  of  this*state  shall  be  valid  to  all 
intents  and  purposes, — said  lands  subject  to 
redemption  as  provided  by  law, — and  that 
no  such  sale  shall  be  impeached  or  ques- 
tioned in  any  manner,  or  for  any  cause,  sav- 
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seBsion  thereof.  The  trial  court  found,  in 
substance,  that  respondent's  possession  of 
the  property  thus  commenced  was  thereafter 
open,  notorious,  and  continuous  until  the 
trial  of  this  action  in  October,  1912.  In 
November,  1903,  Rosa  lyElia,  claiming  to  be 
the  owner  of  a  delinquent  tax  certificate 
against  the  property,  commenced  an  action 
in  the  superior  court  of  King  county  to 
foreclose  the  same  by  filing  therein  her 
application  in  usual  form.  Thereafter  judg- 
ment of  foreclosure  was  rendered  in  that 
action  in  her  favor.  Thereafter  sale  of  the 
property  was  made  by  the  treasurer  of 
King  county  in  pursuance  of  that  judg- 
ment,'when  he  executed  a  tax  deed  to  Rosa 


D'Elia  on  January  23,  1904 ;  she  beiog  the 
purchaser  at  that  sale.  Thereafter  appel- 
lant acquired  by  mesne  conveyances  what- 
ever right,  title,  or  interest  in  the  propertr 
Rosa  D'Elia  had  acquired  by  the  tax  fore> 
closure  and  sale,  and  on  February  23,  1912^ 
commenced  this  action  against  respondent 
to  recover  possession  of  the  property.  The 
commencement  of  this  action,  it  will  be 
noticed,  was  over  eight  years  after  the  ex^ 
cution  of  the  tax  deed,  upon  which  appel- 
lant rests  his  claim  to  the  property.  In 
March,  1906,  T.  B.  Daly  conveyed  all  hi» 
interest  in  the  property  to  respondent, 
his  former  wife;  the  decree  of  divorce  not 
having    devested    either    of  them  of  their 


inff  fraud  or  mistake  in  the  assessment  or 
sale  of  the  same,  or  upon  the  proof  that 
the  tax  for  which  the  same  were  sold  had 
been  paid  prior  to  such  sale,  and  no  suit  to 
set  aside  any  title  acquired  under  such  sale, 
hereafter  to  be  made,  shall  be  brought,  un- 
less within  five  years  from  the  date  of  the 
sale/'  prevents  all  attacks  on  the  validity 
of  the  tax  title  except  those  allowed  by  the 
statute,  no  matter  how  made.  Sigman  t. 
Lundy,  66  Miss.  522,  6  So.  245;  Carlisle 
V.  Yoder,  69  Miss.  384,  12  So.  255.  The 
court  in  Sigman  v.  Lundy,  said:  ''As  to 
the  sales  thereafter  to  be  made,  it  added 
the  assurance  that  after  the  lapse  of  five 
years  no  hostile  claim  should  be  asserted. 
Whether  the  purchaser  at  tax-sale  or  the 
former  owner  was  in  possession  of  the  land 
sold,  whether  the  land  was  occupied  or  va- 
cant, the  security  afforded  by  the  act  existed. 
The  provision  as  to  future  sales  was  in- 
tended to  be,  and  was,  an  irrevocable  and  ir- 
repealable  stipulation  that,  after  the  lapse 
of  the  time  named,  no  assailment  of  the 
title  should  be  made.  It  was,  and  was  in- 
tended to  be,  a  part  of  the  contract  into 
which  the  purchaser  would  enter, — an  In- 
herent, continuing  element  of  right  secured, 
running  with  the  land,  and  a  perpetual  se- 
curity of  the  title." 

Oconto  County  v.  Jerrard,  46  Wis.  317, 
50  N.  W.  591,  and  Milledge  v.  Coleman,  47 
Wis.  184,  2  N.  W.  77,  are  frequently  cited 
as  supporting  the  Mississippi  cases«  and  it  is 
true  that  the  court  uses  language  that  seems 
to  commit  it  to  that  position.  But  both 
cases  were  actions  by  the  patent  title  owner 
out  of  possession  to  recover  possession  from 
the  tax  title  holder,  and  of  course  they  are 
not  in  point  on  the  question  here  under  an- 
notation. It  will  be  seen,  supra,  that  the 
Wisconsin  statute  is  interpreted  as  one  that 
"cuts  both  ways."  These  two  cases  were 
cited  as  binding  upon  the  Federal  courts  as 
a  rule  of  construction  in  Wisconsin,  by  the 
court  in  Geekie  v.  Kirby  Carpenter  Co.  106 
U.  S.  385,  27  I*  ed.  160,  1  Sup.  Ct.  Rep.  315, 
in  which  case  the  party  claiming  under  the 
tax  title  was  plaintiff,  but  the  controversy 
was  not  concerning  land,  but  lof?s  cut  from 
the  land,  and  it  clearly  appeared  that  pos- 
HOHsion  of  the  logs  had  been  wron^uUy 
taken  from  the  plaintiff.  Although  the 
court  does  not  place  the  decision  upon  this 
46  L.R.A.(N.S.) 


f  round,  it  is  quite  evident  that  the  question 
ere  under  annotation  was  not  squarely  be- 
fore it.  See  Nicholson  v.  Hale  and  MillikiA 
V.  Lockwood,  infra. 

The  statute  of  limitations  will  bar  an  at- 
tack by  the  former  owner,  who  wrongfully 
dispossessed  the  tax  title  holder  after  the 
period  of  limitations  had  expired,  upon  the 
validity  of  the  tax  deed  as  a  defense  in  an 
action  by  the  tax  title  holder  to  regain  pes 
session.  Nicholson  v.  Hale,  73  Kan.  599. 
85  Pac.  692;  Millikin  v.  Lockwood,  80  Kao. 
600,  103  Pac  124. 

Where  tax  title  holder  has  actual  or  eoo- 
structive  possession. 

The  courts  ag^ee  upon  the  proposition 
that  whei'e  the  holder  of  a  tax  title  valid 
upon  its  face  takes  possession  legally,  and 
holds  adversely  during  the  limitation  period, 
his  title  cannot  thereafter  be  attacked  od 
the  ground  of  illegality  by  the  former  own- 
er, even  as  a  defense. 

Also  they  agree  that  a  tax  deed  to  vacant 
land,  valid  upon  its  face,  when  recorded 
gives  the  holder  thereof  constructive  pos- 
session as  long  as  the  land  remains  vacant 
and  that  if  such  constructive  possession  '» 
uninterrupted  by  the  actual  possession  of 
the  former  owner  during  the  wbole  limita- 
tion period  and  up  to  the  time  of  bringing 
the  action,  the  tax  title  cannot  be'  attacked 
by  the  former  owner,  even  as  a  defense. 

In  Walker  v.  Boh,  32  Kan.  354,  4  Pac. 
272,  the  court,  in  construing  a  statute 
which  provided  "anv  suit  or  proceeding 
against  the  tax  purcnaser,  his  heirs  or  as- 
signs, for  the  recovery  of  land  sold  tor 
to^es,  except  in  cases  where  the  taxes  have 
been  paid  or  the  land  redeemed  as  provided 
by  law,  shall  be  commenced  witnin  five 
years  from  the  time  of  recording  the  tax 
deed,  and  not  thereafter,"  recognized  the 
rule  as  above  stated  with  reference  to  con- 
structive possession,  but,  on  account  of  the 
fact  that  the  plaintiff  who  held  the  tax  title 
had  been  out  of  the  state  practically  all  of 
the  limitation  period,  refused  to  apply  it^ 
and  allowed  the  former  owner  to  plead  the 
illegality  of  the  tax  deed  as  a  defense. 

And  the  holdine  in  Walker  v.  Boh,  snpra, 
was  approved  in  Coale  v.  Campbell,  58  Kao. 
480.  49  Pac.  604,  but  was  not  applied  be- 
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4jitereBi  therein.     In  November,   1911,   re- 

i«pondent  was  married  to  Geo.  £.  Goldfinch, 

-mnd  they  are  now  husband  and  wife.  While 
lie  was  made  a  defendant  in  this  action  and 
is  with  his  wife  in  possession  of  the  proper- 

"ty,  he  disclaims  all  interest  therein.  We 
'therefore  refer  to  •her  alone  as  the  defend- 

-4int  and  respondent.  The  trial  court  found, 
in  substance,  that  no  service  of  summons  or 
process,  either  personally  or  by  publication, 
was  made  i!n  the  tax  foreclosure  action  upon 
T.  B.  Daly,  the  then  record  owner,  or  upon 
respondent,  his  former  wife  and  joint  own- 

•«r,  or  upon  any  person  whomsoever.  The 
trial  court  not  only  found  that  the  respond* 

•«nt  was  in  the  open  and  notorious  posses- 


sion of  the  property  at  all  times  since  the 
commencement  of  the  tax  foreclosure  action, 
but  also  that  she  had  made  valuable  and 
lasting  improvements  thereon  at  a  cost  to 
her  of  not  less  than  $900,  and  that  she  has 
paid  all  general  taxes  charged  against  the 
property  for  the  years  1903  to  1911,  in- 
clusive, except  the  year  1906,  for  which 
year  she  tendered  payment  to  the  count]' 
treasurer,  which  tender  was  refused  by  the 
treasurer  because  some  other  person  had 
previously  paid  the  taxes  for  that  year. 
Neither  appellant  nor  any  of  his  predeces- 
sors in  interest,  including  Rosa  D'£lia, 
were  ever  in  possession  of  the  property,  nor 
did   they    ever    seek    to  'obtain    possession 


•cause  of  the  intervention  of  another  statute 
of  limitations  which  had  run  against  the 
tax  deed  and  barred  the  action,  making  an 
iittack  on  the  validity  of  tiie  deed  unneces- 
sary. 

And  in  Harris  v.  Edwards,  32  Kan.  580,  4 
Pac.  1044,  the  rule  as  to  constructive  pos- 
session under  the  Kansas  statute,  above 
-quoted,  was  applied.  The  defendant  was  the 
holder  of  a  later  tax  title,  but  he  was  in 
practically  the  same  position  as  a  grantee 
-of  the  former  owner. 

In  Stump  V.  Burnett,  67  Kan.  589,  73  Pac. 
894,  the  rule  was  again  recognized,  but  the 
former  owner  had  taken  actual  possession 
•after  the  expiration  of  the  limitation  pe- 
riod, and  held  it  undisturbed  for  two  years, 
-and  it  was  held  that  he  could  plead  the  il- 
legality of  the  tax  title  in  ah  action  brought 
to  dispossess  him,  but  that  he  couM  get  no 
affirmative  relief,  even  in  the  same  proceed- 
ing.    This   decision   was   based    upon    the 
theory  that  a  statute  of  limitation  is  a  de- 
fensive weapon,  and  never  an  ofTensive  one, 
and  that  neither  party  could  use  it  to  en- 
large his  holdings. 

Under  the  clause  in  the  Constitution  of 
Xouisiana  which  provides  that  ''no  sale  of 
property  for  taxes  shall  be  set  aside  for  any 
<au8e,  except  on  proof  of  dual  assessment, 
•or  of  payment  of  the  taxes  for  which  the 
property  was  sold  prior  to  the  date  of  sale, 
unless  the  proceeding  to  annul  is  instituted 
within  six  months  from  service,  of  notice  of 
-sale,  which  notice  shall  not  be  served  until 
the  time  of  redemption  has  expired,  or  with- 
in three  years  from  the  adoption  of  this 
■Constitution  as  to  sales  already  made,  and 
within  three  years  from,  the  date  of  re- 
-eordation  of  the  tax  deed,  as  to  sales  made 
hereafter,  if  no  notice  is  given.  The  man- 
ner of  notice  and  form  of  proceeding  to 
-quiet  tax  titles  shall  be  provided  by  law," 
and  legislation  thereunder,  those  who  buy 
property  at  tax  sale  not  tangibly  but  only 
•constructively  in  the  possession  of  the  tax 
debtor,  and  themselves  obtain  no  other 
possession  than  the  constructive  possession 
which  follows  the  tax  title  and  its  registry, 
^ure  protected  against  attacks  made  by  the 
tax  debtor  on  any  other  grounds  than  those 
flowed  by  that  provision,  and  unauthorized 
attacks  cannot  be  made  by  way  of  defense  to 
an  action  by  the  tax  title  holder  to  quiet 
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his  title.    Ashley  Co.  v.  Bradford,  109  La. 
641,  33  So.  634. 

And  the  same  is  true  where  the  tax  title 
holder  has  actual  physical  possession  all  of 
the  limitation  period.  Canter  v.  Williams, 
107  La.  77,  31  So.  627. 

In  Shawler  v.  Johnson,  52  Iowa,  472,  3 
N.  W.  604,  it  was  held  that  the  former  own- 
er is  barred  by  the  five-year  statute  of  limi- 
tations from  attacking  the  validity  of  a  tax 
deed  not  void  upon  its  face  as  a  defense  in 
an  action  by  the  holder  of  the  deed,  who  was 
in  possession  during  the  limitation  period. 
The  court  said  that  the  fact  that  the  holder 
brings  the  action  does  not  open  the  way  for 
the  former  owner  to  assail  the  tax  title  in  a 
manner  that  he  could  not  do  if  he  were 
plaintiff,  llie  report  does  not  disclose  the 
wording  of  the  statute.  This  holding  was 
supported  in  BuUis  v.  Marsh,  56  Iowa,  747, 
2  N.  W.  578,  6  N.  W.  177;  and  Monk  v. 
Corbin,.  58  Iowa,  503,  12  N.  W.  671. 

And  in  Brunette  v.  Norber,  130  Wis.  032, 
110  N.  W.  785,  it  was  held  that  the  holder  of 
the  patent  title  is  denied  the  right  after  the 
limitation  period  to  attack  the  validity  of 
the  tax  deed  as  a  defense  in  an  action 
against  him  for  trespass,  where  the  plain- 
tiff had  been  in  possession  all  of  the  time, 
and  had  paid  all  of  the  taxes  accruing  sub- 
sequent to  the  sale,  the  statute  providing: 
"No  action  shall  be  brought  by  the  original 
owner  for  the  recovery  of  lands  purporting 
to  be  conveyed  for  the  nonpayment  of  taxes 
by  a  deed  void  on  its  face  after  the  expi- 
ration of  five  years  from  the  date  of  the  re- 
cording of  the  tax  deed,  in  cases  where  the 
grantee  in  the  tax  deed  shall  have  taken 
actual  possession  of  such  land  within  two 
years  after  such  recording,  and  shall  have 
actually  and  continuously  maintained  such 
possession  to  the  end  of  such  period  of  five 
years." 

But  where  the  land  is  unoccupied,  but  the 
tax  title  holder  claims  constructive  posses- 
sion, if  his  tax  deed  is  void  upon  its  face, 
he  cannot,  even  under  the  stringent  statute 
of  Wisconsin,  maintain  an  action  against 
the  patent  title  owner  on  the  theory  that  the 
owner  is  barred  from  attacking  his  deed,  for 
the  reason  that  a  void  deed,  although  re- 
corded, cannot  start  the  statute  of  limita- 
tions to  running.  Coleman  v.  Peshtigo  Lum- 
ber Co.  30  Fed.  321. 
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thereof  until  the  commencement  of  this  ac- 
tion in  November,  1912. 

Some  contention  is  made  by  counsel  for 
appellant  that  the  evidence  was  not  suf- 
ficient to  support  the  findings  of  the  trial 
court  that  there  was  no  service  of  process 
in  the  tax  foreclosure  action  and  that  re- 
spondent was  in  open  and  notorious  posses- 
sion of  the  property  continuously  since 
prior  to  the  commencement  of  that  action. 
We  deem  it  sufficient  to  say  that  a  careful 
review  of  the  evidence  convinces  us  that  it 
was  ample  to  call  for  the  making  of  these 
findings. 

The  principal  contention  of  counsel  for 
appellant  is  that-  the  tax  deed  has  become 
conclusive  against  the  claims  of  respondent, 
and  that  she  has  been  thereby  devested  of  all 
title  to  the  property  by  virtue  of  the  three- 
year  statute,  of  limitation  against  actions 
to  set  aside  tax  deeds.  In  view  of  the  fact 
that  the  tax  foreclosure  judgment  was  ren- 
dered without  jurisdiction  because  of  abso- 
lute failure  of  process  in  that  action,  it  is 
plain  that  the  tax  deed  does  not  result  in 
devesting  respondent  of  her  title  to  the 
property,  unless  the  statute  of  limitation 
here  invoked  can  be'  held  to  have  rendered 
unavailable  to  respdndent  her  defense  rest- 
ing upon  want  of  jurisdiction  of  the  court 
to  render  the  tax  foreclosure  judgment. 
The  statute  invoked,  being  §  162,  Rem.  & 
Bal.  Code,  reads:  '' Actions  to  set  aside  or 
cancel  the  deed  of  any  county  treasurer,  is- 
sued after  and  upon  the  sale  of  lands  for 
general,  state,  county,  or  municipal  taxes, 
or  for  the  recovery  of  lands  sold  for  de- 
linquent taxes,  must  be  brought  within 
three  yeanrs  from  and  after  the  date  of  the 
issuance  of  such  treasurer's  deed."  This 
statute  has  been  the  subject  of  considera- 
tion by  this  court,  and  given  full  force  and 
effect  in  the  following  cases,  which  are  re- 
lied upon  by  counsel  for  appellant.  Cordi- 
ner  ▼.  Dear,  55  Wash.  479,  104  Pac.  780; 
Anderson  ▼.   Spokane,   P.  &   S.  R.   Co.  57 


Wash.  439,  107  Pac.  183;  Huber  t.  Browm^ 
67  Wash.  654,  107  Pac.  850;  Baylia  v.  Ker- 
rick,  64  Wash.  410,  116  Pac.  1082;  Flem 
ing  V.  Stearns,  66  W^ash.  655,  120  Pac.  522. 
In  each  of  those  cases  the  original  own 
er  of  the  land  was  the  plaintiff,  seeking  in 
effect  to  set  aside  a  tax  deed  and  recover  the 
land  held  or  claimed  by  the  defendant 
under  the  tax  deed.  In  each  it  was  held 
that  the  cause  of  action  there  sought  to  ht 
enforced  was  barred  by  this  statute;  but  in 
none  of  them  was  it  held  or  even  suggested 
that  this  statute  would  bar  the  original 
owner,  in  possession  at  all  times  following 
the  tax  foreclosure,  from  defending  his  pos- 
session and  title  upon  the  ground  of  such 
foreclosure  being  void,  when  claim  to  the 
property  is  asserted  by  another  under  such 
foreclosure.  In  none  of  those  cases  was  the 
effect  of  this  statute  upon  the  defense, 
which  the  original  owner  in  possession 
might  make  involved.  Our  attention  ha» 
not  been  called  to  any  decision  of  this  court, 
and  we  think  there  have  been  none,  where 
any  such  question  has  been  considered. 
W^e  have  held  that  a  void  tax  deed  mar 
constitute  such  color  of  title  as  to  become 
a  basis  for  the  running  of  the  statute  of 
limitations  (Lara  v.  Sandell,  52  Waah.  53, 
100  Pac.  166) ;  but  not  that  such  color  of 
title,  unaccompanied  by  possession,  will  by 
mere  lapse  of  time  devest  the  original  own- 
er of  title  to  property  he  is  in  the  actual 
possession  and  enjoyment  of.  This  respond- 
ent did  not  commence  this  action  "to  a&t 
aside  or  cancel"  the  tax  deed,  nor  "for  tha 
recovery  of"  the  property  in  question.  She 
was  already  in  possession  of  the  property 
and  in  the  full  enjoyment  of  all  the  rights 
in  that  regard  which  ownership  and  posses- 
sion could  possibly  give  her.  Being  in  this 
situation,  she  had  no  occasion  to  do  any- 
thing or  take  any  steps  looking  to  the  pro- 
tection of  those  rights  until  some  one 
sought  to  invade  them.  All  that  she  here 
seeks  to  invoke  in  the  protection    of    her 


In  an  action  by  the  holder  of  a  tax  deed 
to  quiet  title  in  himself  against  one  claim- 
ing prior  title,  the  defendant  is  not  denied 
the  right  to  plead  the  invalidity  of  the  tax 
title,  under  Mills's  Anno.  Stat.'  (Colo.)  § 
3904:  **No  action  for  the  recovery  of  land 
sold  for  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  execu- 
tion and  delivery  of  the  deed  therefor  by  tlie 
treasurer,  any  law  to  the  contrary  notwith- 
standing," if  the  tax  deed  is  void  upon  its 
face.  Dimpfel  v.  Beam,  41  Colo.  25,  91  Pac. 
1107;  Clark  v.  Huff,  49  Colo.  197,  112  Pac. 
542;  Foster  v.  Clark,  —  Colo.  App.  — ,121 
Pac.  130.  But  these  cases  are  of  practically 
no  force  upon  the  point  here  under  annota- 
tion for  the  reason  that  they  follow  Crisman 
V.  Johnson,  23  Colo.  264,  58  Am.  St.  Rep. 
224.  47  Pac.  296,  and  Gomer  v.  Chaffee.  6 
46  L.K.A.(H.S.) 


Colo.  314,  where  it  was  held  that,  if  the 
tax  deed  is  void  upon  its  face,  the  holder 
thereof  is  not  protected  by  the  statute  in  a 
suit  against  him  to  quiet  title  in  the  fornier 
owner. 

Although  the  tax  deed  is  not  yoid  on  its 
face,  but  because  of  its  failure  to  recite  the 
jurisdictional  requirements  which  go  to  the 
power  of  the*  treasurer  to  issue  the  deed,  it 
is  not  prima  faci*^  evidence  of  title,  there- 
fore, it  could  not  set  in  operation  the  Colo- 
rado   short    statute    of    limitations.       (See 
statute  quoted  in  Dimpfel  v.  Beam,  supra.) 
Therefore  the  former  owner  as  defendant  in 
an  ejectment  suit  was  not  denied  the  right 
to  attack  its  validity.     The  court  here  make» 
no  point  of  the  fact  that  the  former  owner, 
was  defendant.     Shecsley  ▼.  Voorhees.  — 
Colo.  App.  — ,  134  Pac.  1108.        J.  W.  M. 
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rights  is  by  way  of  pure  defense.  If  the 
l&nguage  of  this  statute  should  be  given 
the  construction  claimed  for  it  by  counsel 
for  appellant,  we  are  unable  to  see  how  it 
could  be  held  to  be  a  valid  exercise  of  legis- 
lative power  in  the  light  of  the  due  process 
of  law  provisions  of  the  Federal  and  state 
Constitution. 

Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  7th  ed.  at  page  522, 
after  noticing  the  legislative  power  to  pass 
statutes  of  limitation,  observes:  "All  limi- 
tation laws,  however,  must  proceed  on  the 
theory  that  the  party,  by  lapse  of  time  and 
omissions  on  his  part,  has  forfeited  his 
right  to  assert  his  title  in  the  law.  Where 
they  relate  to  property,  it  seems  not  to  be 
essential  that  the  adverse  claimant  should 
be  in  actual  possession ;  but  one  who  is  him- 
self in  the  legal  enjoyment  of  his  property 
cabnot  have  his  rights  therein  forfeited  to 
another  for  failure  to  bring  suit  against 
that  other  within  a  time  specified  to  test 
the  validity  of  a  claim  which  the  latter  as- 
serts, but  takes  no  steps  to  enforce.  It  has 
consequently  been  held  that  a  statute 
which,  after  a  lapse  of  five  years,  makes  a 
recorded  deed  purporting  to  be  executed  un- 
der a  statutory  power  conclusive  evidence  of 
a  good  title,  could  not  be  valid  as  a  limi- 
tation law  against  the  original  owner  in 
possession  of  the  land.  Limitation  laws 
cannot  compel  a  resort  to  legal  proceedings 
by  one  who  is  already  in  the  complete  en- 
joyment of  all  he  claims." 

In  Groesbeck  v.  Seeley,  13  Mich.  329,  342, 
Justice  Campbell,  speaking  for  the  court, 
touching  statutes  of  limitation  and  legis- 
lative power  to  make  them  efi'ective  against 
persons  already  in  possession,  said:  "These 
laws  do  not  purport  to  take  away  existing 
rights,  although  their  operation  may  often 
have  substantially  that  result.  But  they 
are  designed  to  compel  parties  whose  rights 
are  unjustly  withheld  from  them  to  vindi- 
cate their  claims  within  ^ome  reasonable 
time.  If  a  person  who  has  been  ousted  of 
his  possession  or  dominion  desires  to  regain 
it,  he  knows  that  he  must  resort  to  those 
means  which  are  furnished  by  the  law, 
either  by  the  peaceable  act  of  a  party  him- 
self or  by  l^al  prosecution.  A  limitation 
law  simply  requires  him  to  proceed  and  en- 
force these  rights  within  some  reasonable 
time,  on  pain  of  being  deemed  to  have  aban- 
doned them.  Such  laws  can  only  operate  on 
those  who  are  not  already  in  the  enjoyment 
and  dominion  of  their  rights.  A  person 
who  has  a  lawful  right  and  is  actually  or 
constructively  in  possession  can  never  be 
required  to  take  active  steps  against  op- 
posing claims.  The  law  does  not  compel 
any  man  who  is  unassailed  to  pay  any  at- 
tention to  unlawful  pretenses,  which  are  not 
46  L.R^.(N.S.) 


asserted  by  possession  or  suit.  When  such 
a  title  is  set  up,  he  has  a  right  to  defend 
himself  by  jury,  if  the  claim  is  one  of  com- 
mon-law cognizance,  or  otherwise,  if  of  a 
difi'erent  nature.  But  to  hold  that,  under 
any  circumstances,  a  man  can  be  deprived 
of  a  legal  title  without  a  hearing  is  impos- 
sible without  destroying  the  entire  founda- 
tions of  constitutional  protection  to  prop- 
erty. No  one  can  be  cut  off  by  limitation 
until  he  has  failed  to  prosecute  the  rem- 
edy limited;  and  no  one  can  be  com- 
pelled to  prosecute  when  he  is  already  in 
possession  of  all  that  he  demands." 

In  Baker  v.  Kelley,  11  Minn.  480,  495^ 
Gil.  358,  Chief  Justice  Wilson,  speaking  for 
the  court  upon  the  same  subject,  said:  "It 
is  not  necessary  for  a  party  in  the  enjoy- 
ment of  his  rights  to  institute  any  proceed- 
ings against  an  adverse  claimant,  and  to 
require  him  to  do  so  would  be,  in  many 
cases,  imposing  a  grievous  and  expensive 
burden.  A  law  requiring  a  party  to  take 
such  action  is  not,  nor  has  it,  any  analogy 
to  a  statute  of  limitation.  Statutes  of 
limitation  only  operate  as  an  extinguish- 
ment of  a  remedy,  and,  of  course,  can  have 
no  application  to  a  party  who  neither  seeks 
nor  needs  a  remedy." 

In  Dingey  v.  Paxton,  60  Miss.  1038,  1054, 
the  court,  speaking  through  Justice  Cooper 
on  the  same  subject,  said:  "Before  the  en- 
try of  the  defendant  upon  the.  lands,  the 
plaintiffs,  by  their  tenant,  were  in  actuaf 
occupancy  of  all  the  land  which  was  suscep- 
tible of  cultivation,  and  were  in  the  con- 
structive possession  of  the  whole  tract.  The 
sale  of  the  lands  for  the  unpaid  taxes  of 
1874  was  insufficient,  under  well -settled 
principles,,  to  devest  their  title.  By  a  pro- 
ceeding in  invitum  the  state  had  attempted 
to  acquire  title  under  its  laws  as  then  ex- 
isting and  had  failed.  By  a  subsequent  law 
it  provides  that,  notwithstanding  •  such 
failure,  the  shadow  of  title  thus  acquired 
shall  become  the  actual  title  unless  attacked 
within  a  certain  time.  It  is  the  expiration, 
of  time  without  regard  to  possession  which 
is  to  transfer  title  from  the  owner  and  vest 
it  in  the  state,  or  its  vendee  or  donee.  The 
power  of  the  legislature  to  prescribe  within 
what  reasonable  time  one  having  a  mere 
right  of  action  shall  proceed  is  unquestion- 
able; but  there  is  a  wide  distinction  be- 
tween that  legislation  which  requires  one 
having  a  mere  right  to  sue,  to  pursue  the 
right  speedily,  and  that  which  creates  the 
necessity  for  suit  by  converting  an  estate 
in  possession  into  a  mere  right  of  action, 
and  then  limits  the  time  in  which  the  suit 
may  be  brought.  Thd  mere  designation  of 
such  an  act  as  an  act  of  limitation  does  not 
make  it  such,  for  it  is  in  its  nature  more 
than  that.     Its  operation  is  first  to  devest 
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from  th«  owner  the  constructive  poesession 
of  his  property,  and  to  invest  it  in  another, 
and  in  favor  of  the  possession  thus  trans- 
ferred to  put  in  operation  a  statute  of  limi- 
tations for  its  ultimate  and  complete  pro- 
tection. A  complete  title  to  land,  accord- 
ing to  Blackstone,  consists  of  juris  et 
sesincB  conjuncHo;  the  possession,  the 
right  of  possession,  and  the  right  of  prop- 
erty. One  who  is  in  the  actual  or  con- 
structive possession  of  his  lands,  and  who 
has  the  right  of  possession  and  of  prop- 
erty, needs  no  action  to  enforce  his  rights. 
He  is  already  in  the  enjoyment  of  all  that 
the  law  can  give  him,  and  cannot  be  dis- 
turbed in  such  enjoyment  except  by  'due 
course  course  of  law.* " 

It  is  of  interest  to  note  that  in  these  Min- 
nesota and  Mississippi  cases  the  actions 
were  brought  by  the  original  owners,  who 
had  evidently  been  in  possession  up  to  near 
the  time  of  the  bringing  of  their  actions,  to 
recover  against  the  holders  of  the  tax  deeds, 
who  had  acquired  possession  in  some  man- 
ner evidently  against  the  will  of  the  origi- 
nal owners.  These  holdings  were  in  effect 
that  the  statute  did  not  operate  in  favor 
of  the  holder  of  the  tax  deed  while  the 
original  owner  was  in  actual  possession  of 
the  land.  The  Mississippi  case  apparent- 
ly goes  to  the  extent  of  holding  that  a  void 
tax  deed  will  not  draw  to  its  holder  the 
-constructive  possession  of  the  land,  even  if 
the  land  is  unoccupied.  The  supreme  court 
of  Iowa,  in  Lewis  v.  Soule,  52  Iowa,  13,  2 
N.  W.  401 ;  Monk  v.  Corbin,  58  Iowa,  503, 
12  N.  W.  571,  and  cases  there  cited,  holds 
that  the  statute  of  that  state  providing,  "no 
■action  for  the  recovery  of  real  property  sold 
for  the  nonpayment  of  taxes  shall  lie  unless 
the  same  be  brought  within  five  years  after 
the  treasif)%r's  deed  is  executed  and  record- 
ed," gives  a  void  tax  deed  the  effect  of 
drawing  the  constructive  possession  of  un- 
occupied lands  to  the  holder  of  such  deed, 
but  leaves  the  inference  "which  is  almost 
conclusively  to  be  drawn  from  the  language 
of  its  decisions  that  such  constructive  pos- 
session will  not  be  drawn  by  the  tax  deed  to 
its  holder  while  the  original  owner  is  in 
actual  possession  of  the  land.  The  logic  of 
all  these  decisions  is  that  the  statute  will 
not  run  in  favor  of  the  holder  of  a  tax  deed 
while  the  land  in  question  is  in  the  actual 
possession  of  the  original  owner.  This,  of 
•course,  is  in  harmony  with  the  view  that  he 
who  is  in  possession  and  full  enjojrment  of 
his  property  is  not  required  to  protect  his 
right  to  the  property  by  instituting  legal 
proceedings  against  another  who  merely 
-claims  such  property,*  but  takes  no  steps  to 
recover  it. 

Turning  now  to  decisions  involving  the 
right  of  a  person  in  possession  of  property, 
46  L.R.A.(N.S.) 


who  is  assailed  by  a  suit  in  which  the  plain- 
tiff rests  his  right  upon  an  instrument  other 
than  a  tax  deed,  we  find  the  holdings  of  the 
courts  equally  conclusive  in  respondenfi 
favor. 

In  Pinkham  v.  Pinkham,  60  Neb.  600,  610, 
83  N.  W.  837,  841,  where  the  defendant 
sought  to  defend  his  possession  under  a 
deed  needing  reformation,  and  by  his  an- 
swer sought  to  have  it  reformed,  and  the 
statute  of  limitations  was  invoked  against 
such  defense,  Justice  Holcomb,  speaking  for 
the  court,  said:  "It  is  urged  that  the 
statute  of  limitations  operates  as  a  barrier 
to  prevent  the  appellee  from  reforming  the 
instrument  under  which  he  claims  by  cor- 
rection of  the  alleged  error.  There  are,  we 
think,  two  substantial  reasons  why  this 
plea  cannot  be  made  available;  first,  the 
appellee  is  in  possession  of  the  land  under 
claim  of  title  to  the  property;  his  right  and 
title  is  assailed  by  appellants.  He  may,  is 
such  a  case,  rightfully  present  any  defense, 
legal  or  equitable,  to  sustain  his  title  to 
the  property,  irrespective  of  the  running  of 
the  statute.  When  his  right  of  possession 
is  attacked,  a  cause  of  action  accrues,  b^ 
which  he  may  plead  and  prove  any  equitabie 
defense  of  which  he  may  be  possessed.  As 
long  as  his  title  is  undisputed,  and  he  is  in 
the  peaceable  possession  of  the  property 
thereunder,  the  statute  of  limitations 
would  not  run,  so  as  to  prevent  him  vrher. 
sued  from  setting  up  any  equity  he  has  in 
defense  of  his  possession.'* 

Responding  to  a  petition  for  rehearing  in 
this  case,  in  61  Neb.  336,  85  N.  W.  2So, 
Justice  Sullivan,  speaking  for  the  court 
used  this  vigorous  expression:  "The  right 
to  commence  and  prosecute  an  action  maj 
be  lost  by  delay;  but  the  right  to  defend 
against  a  suit  for  the  possession  of  prop 
erty  is  never  outlawed.  The  limitation  lav 
may,  in  a  possessory  action,  deprive  a  suitor 
of  his  sword,  but  of  his  shield  never." 

In  Robinson  v.  Glass,  94  Ind.  211,  2J6. 
Judge  Elliott,  speaking  to  the  question  of 
a  defense  invoked  against  a  mortgage,  al 
leging  fraud  in  its  execution,  said:  'Ib 
the  argument  on  the  assignment  of  cross 
errors,  it  is  contended  that,  as  the  mort 
gage  was  executed  more  than  six  years  be- 
fore the  suit  was  instituted  and  the  defense 
of  fraud  interposed,  the  rights  of  the  ap- 
pellants are  barred  by  the  statute  of  limi- 
tations. This  position  is  untenable.  Actions 
are  barred,  but  defenses  are  not.  A  person 
who  is  sued  upon  a  contract  may  show  that 
it  was  procured  by  fraud,  although  more 
than  six  years  elapsed  before  the  action  on 
the  contract  was  instituted  and  the  defense 
interposed.  We  speak  now  of  pure  defenses, 
and  not  as  to  matters  which  may  be  relied 
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upon  as  forming  a  foundation  for  a  counter- 
claiul  or  cross  complaint.'' 

In  Mott  V.  Fiske,  155  Ind.  597,  603,  58  N. 
E.  1053,  1055,  involving  a  defense  made 
against  a  deed  upon  which  the  plaintiff  rest- 
ed his  claim,  the  defendant  asserting  it  to 
have  been  executed  as  a  mortgage,  Judge 
Monks,  speaking  for  the  court,  said:  "Ap- 
pellant nor  anyone  under  whom  she  claims 
title  has  ever  occupied  said  land,  nor  is  it 
shown  that  they  ever  attempted  to  enforce 
any  rights  thereto  under  the  deed  from 
Work  before  the  commencement  of  this  ac- 
tion. Under  such  circumstances,  whenever 
any  attempt  is  made  to  enforce  any  riglits 
under  said  deed,  mere  lapse  of  time  will  not 
bar  the  right  to  assert  and  show  that  the 
same  is  a  mortgage." 

In  Muse  v.  Yarborough,  11  La.  621,  532, 
the  court  applied  the  maxim,  Qu€B  tern- 
porcUia  sunt  ad  agendum  perpetua  aurU  'od 
excipiendum-f  as  applicable  to  the  defense 
made  by  a  defendant  in  possession.  The 
translation  of  this  maxim  is  given  in  32 
Cyc.  1270,  as  follows:  "Things  which  af- 
ford a  ground  of  action,  if  raised  within  a 
certain  time,  may  be  pleaded  at  any  time, 
by  way  of  exception." 

The  applicability  of  this  principle  under 
our  law  will  be  more  readily  understood  by 
noting  the  fact  that  in  Louisiana  the  word 
"exception"  is  a  comprehensive  term  refer- 
ring to  defenses.  Garland's  Revised  Code 
of  Practice  (La.)  3d  ed.  1910,  §  330; 
Gayosa  de  Lemos  v.  Garcia,  1  Mart.  N.  S. 
(1824)  324.  The  substance  of  the  doctrine 
which  we  have  been  discussing  is  well 
summed  up  in  the  text  of  25  Cyc.  1063,  as 
follows:  "Pure  defenses  are  held  not  to  be 
barred  by  the  statute  of  limitations." 
Numerous  authorities  are  there  cited  sup- 
porting and  illustrating  the  applicability  of 
this  general  rule. 

Much  of  what  we  have  said  may  seem 
more  appropriate  to  the  question  of  the 
constitutionality  of  statutes  which  assume 
to  take  away  defenses  which  may  be  made 
by  those  in  possession  and  enjoyment  of 
their  rights  when  assailed  by  others.  But 
we  think  the  authorities  reviewed  are 
equally  applicable  as  showing  that  our 
legislature  did  not  intend  that  the  statute 
should  ever  be  invoked  to  deprive  one,  in 
the  possession  and  enjoyment  of  all  he 
claims,  from  making  any  lawful  defense  he 
may  have  in  the  protection  of  such  posses- 
sion and  enjoyment,  r^ardless  of  the  ques- 
tion of  time  which  may  have  elapsed  fol- 
lowing the  initiation  of  the  right  under 
which  his  assailant  claims.  We  do  not  hold 
that  the  statute  is  unconstitutional,  but 
only  that  it  has  no  application  to  the  de- 
fense which  this  respondent  here  invokes; 
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she  being  in  the  possession  and  enjoyment 
of  the  property  at  all  times  prior  to  the 
commencement  of  the  void  foreclosure  pro- 
ceeding. 

The  judgment  is  affirmed. 

Gose,  Mount,  and  FuUerton,  J  J.,  con- 
cur. 


M'EST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

CARNEGIE   NATURAL    GAS    COMPANY 

V. 

A.  G.  SWIGER  et  al.,  Plffs.  in  Err. 

.(—  W.   Va.  — ,   79   S.   E.   3.) 

Eminent  domain  —  pipe  line  —  consti- 
tutionality. 

1.  Chapter  74,  Acts  1907  (Code  Supp. 
1909,  chap.  42,  §§  18,  20),  amending  and 
re-enacting  §§18  and  20  of  chap.  42,  Code 
1906,  and  providing  thereby  for  an  alterna- 
tive method  of  condemning  land  or  ease- 
ments by  pipe  line  companies  for  transport- 
ing carbon  oil  or  natural  gas,  is  valid,  and 
not  violative  either  of  §  30,  art.  6,  or  §§  9 
and  10,  art.  3,  of  the  Constitution  of  this 
state,  or  of  the  14th  Amendment  to  the 
Federal  Constitution. 

Same  —  easement  —  description. 

2.  Such  right  of  way  or  easement  author- 
ized when  less  than  the  fee  is  taken  need 
not  describe  a  definite  width  or  depth,  but 
must  pursue  a  definite  line,  with  courses 
and  distances  given,  and  have  definite  and 
fixed  termini. 

Headnotes  by  Miller,  J. 


Note.  —  Emine^it  domain :  right  to  ex- 
ercise,  power  us  affected  hy  fact  that 
principal  benefit  will  he  derived  out 
of  the  state. 

Practically  all  the  questions  decided  in 
Carnegie  Natural  Gas  Co.  v.  Swigeb,  ex. 
cept  the  particular  one  here  under  annota- 
tion, are  covered  in  note  to  Grafton  v.  St. 
Paul,  M.  &  M.  R.  Co.  22  L.R.A.(N.S.)  1, 
on  judicial  power  over  the  right  of  eminent 
domain,  and  in  notes  to  which  reference  is 
there  made. 

Only  cases  turning  upon  the  question  of 
benefits  outside  of  the  state  in  which  the 
desired  property  is  bituated  are  here  con- 
sidered. All  other  objections  to  the  right  to 
exercise  the  power  of  eminent  domain,  such 
as  that  condemner  is  a  foreign  corporation, 
and  that  the  use  is  not,  under  other  cir- 
cumstances, a  public  use,  are  assumed  to  be 
unavailable  as  a  defense,  hence  cases  in- 
volving only  those  and  similar  questions 
are  excluded.  The  question  of  condemning 
land  within  a  state  for  the  use  of  the  Unit- 
ed States  is  not  here  considered. 

But  two  classes  of  cases  are  here  con- 
sidered, i.  e.,  those  in  which  it  is  found 
that  no  benefit  to  the  state  in  which  the 
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Kvldence  —  public  use  —  snfllcieiicy. 

3.  The  evidence  in  this  tase  sustains  the 
finding  and  judgment  of  the  court  below 
as  to  the  public  use  of  the  right  of  way 
or  easement  proposed  to  be  taken. 

Ehninent  domain  —  pipe  line  —  protec- 
tion of  public. 

4.  Where,  by  a  general  law,  such  pipe 
line  company  is  authorized  to  take  such 
rights  of  way  or  easements  for  its  public 
service,  the  right  of  the  public  therein,  and 
the  reasonableness  of  the  charges  for  the 
service,  though  not  written  in  any  statute 
or  ordinance,  are  sufficiently  protected  by 
general  law  to  warrant  the  taking  thereof 
for  such  public  use. 

Same  —  public  need  —  extent  of  neces- 
sity. 

6.  Where  such  public  service  corporation 
is  so  authorized,  and  enters  upon  and  as- 
sumes the  duties  of  its  public  service,  there 
is  public  need  for  rights  of  way  and  ease- 
ments justifying  the  taking  of  private  prop- 
erty therefor,  and  what  is  necessary  is 
generally  a  matter  within  its  discretion  not 
controllable  by  the  courts. 

Same  —  restricted  service  —  effect. 
6.  That  but  few  persons  are  being  served 


at  the  time  such  right  of  way  or  easement 
is  proposed  to  be  taJcen  will  not  defeaf  the 
right  of  such  company  to  take  such  right 
!  of  way  or  easement,  if  the  real  purpose  is 
to  serve  the  public. 

Trial  —  eminent   domain   —   necessity 
of  taking  —  question  for  court. 

7.  The  question  of  the  public  need  or 
benefit  of  such  proposed  right  of  way  or 
easement  is  generally  a  question  for  the 
court,  and  not  one  of  fact  for  jury  trial. 

(May  27,  1913.) 

ERROR  to  the  Circuit  Court  for  Harrison 
County  to  review  a  judgment  in  plain- 
tifTs  favor  in  a  proceeding  to  condemn  a 
right  of  way  for  a  gas  pipe  line.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  G.  Coffman,  for  plaintiffs 
in  error: 

The  title  to  the  act  embracing  the  sec- 
tions permitting  this  taking  works  a  cos- 
cealment  of  the  objects  of  the  act. 

Stewart  v.  Tennant,  52  W.  Va.  572,  44  S. 
E.  223;  McNeeley  v.  South  Penn  Oil  Co.  52 
W.  Va.  641,  62  L.R.A.  562,  44  S.  E.  508; 


property  is  located,  or  to  inhabitants  there- 
of, will  accrue  from  the  proposed  use  of  the 
property,  and  those  in  which  it  is  found 
that  only  part  of  the  benefit  will  so  ac- 
crue. 

No  benefit  within  state. 

A  vital  distinction  is  made  between  di- 
rect and  indirect  benefits.  Grover  Irrig. 
k  Land  Co.  v.  Lovella  Ditch,  Reservoir  k 
Irrig.  Co.  infra,  furnishes  an  excellent  ex- 
ample of  indirect  benefits,  and  Columbus 
Water  Works  Co.  v.  Long,  infra,  furnishes 
one  of  direct  benefits.  The  opposite  hold- 
ings of  the  courts  in  the  two  cases,  while 
in  complete  agreement  as  to  principles, 
show  the  importance  of  the  distinction. 

The  courts  in  the  limited  number  of  re- 
ported cases  are  unanimous  upon  the  propo- 
sition that  property  cannot  be  condemned 
by  virtue  of  the  state's  power  of  eminent 
domain,  if  no  direct  benefit  from  its  pro- 
posed use  is  to  accrue  to  the  state  in  which 
it  is  located,  or  to  at  least  a  few  inhabit- 
ants thereof. 

In  Grover  Irrig.  &  Land  Co.  v.  Lovella 
Ditch,  Reservoir,  &  Irrig.  Co.  —  Wyo.  — , 
131  Pac.  43,  the  court,  in  a  well-roasoned 
opinion  containing  an  exhaustive  discussion 
of  the  principles  underlying  the  question 
and  the  authorities  supporting  them,  holds 
that  property  in  one  state  cannot  be  taken 
under  the  power  of  eminent  domain,  if  it 
appears  that  the  entire  benefit  to  be  de- 
rived therefrom  will  accrue  to  the  people  of 
another  state.  The  fact  that  the  use  to 
which  the  property  was  to  be  appropriated 
would  develop  the  agricultural  lands  of  a 
neighboring  state,  and  thus  indirectly  bene- 
fit the  people  of  the  home  state,  was  held 
to  be  insufficient  to  justify  the  exercise  of 
the  right. 
46  L.R.A.(N.S.) 


In  Columbus  Water  Works  Co.  ▼.  Long, 
infra,  the  court  said:  "It  seems  to  be  an 
admitted  fact  generally,  that  the  power 
Inheres  in  a  state  for  domestic  uses  only, 
to  be  exercised  for  the  benefit  of  its  owd 
people,  and  cannot  be  extended  merely  to 
promote  the  public  uses  of  a  foreign  state:'* 
but  this  statement  is  in  the  form  of  an  ad- 
mission rather  than  a  holding.  For  the 
holding,  see  infra. 

In  Washington  Water  Power  Co.  v.  Wat- 
ers, infra,  the  court  conceded  that  "con- 
demnation could  evidently  not  be  had  in 
this  state  for  the  purpose  alone  of  serving 
a  public  use  in  another  state." 

Where  land  in  one  state  is  flooded  by  a 
dam  which  was  built  for  milling  purposes 
in  another  state,  the  owner  of  the  dam  can- 
not receive  the  benefit  of  a  statute  of  the 
landowner's  home  state  which  provides  a 
method  of  appraisement  in  the  nature  of 
condemnation  proceedings,  to  take  the  place 
of  actions  at  law  in  all  cases  of  flooding 
lands  for  milling  purposes,  and  the  owner 
of  the  flooded  lands  may  maintain  an  ac- 
tion for  damages,  for  the  reason  that  the 
public  benefit  derived  from  the  use  of  the 
land  does  not  accrue  to  inhabitants  of  the 
state.  Wooster  v.  Great  Falls  Mfg.  Co,  39 
Me.  246.  And  the  fact  that  the  people  of 
the  state  where  the  land  is  situated  will 
receive  an  indirect  benefit  through  the  in- 
creased prosperity  of  the  community  where 
the  mill  is  situated  will  not  sufiBce  to  bring 
the  case  within  the  statute.  Salisbury 
Mills  V.  Forsaith,  67  N.  H.  124.  These  two 
cases  are  not  strictly  eminent  domain  cases, 
but  they  involve  the  same  principles. 

But' where  the  use  is  to  furnish  a  supply 
of  water  for  the  District  of  Columbia,  the 
legislature  of  a  state  has  power  to  authorize 
the  exercise  of  the  right  of  eminent  domain. 
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1  Lewis's  Sutherland,  Stat.  Constr.  §  123; 
Beverly  v.  Wain,  57  N.  J.  L.  143,  30  Atl. 
545;  Cooley,  Const.  Lim.  7th  ed.  205;  State 
V.  Steelman,  66  N.  J.  L.  518,  49  Atl.  978; 
26  Am.  &  Eng.  Enc.  Law,  2d  ed.  582. 

The  act'  is  special,  contrary  to  that  por- 
tion of  §  39  of  art.  VI.  of  the  Constitution. 

State  ex  rel.  Courthouse  &  City  Hall 
Comrs.  V.  Cooley,  56  Minn.  540,  58  N.  W. 
150;  1  Lewis's  Sutherland,  Stat.  Constr. 
353;  Re  Church,  92  N.  Y.  1;  Wheeler  v. 
Philadelphia,  77  Pa.  338;  Wallis  v.  Wil- 
liams, 101  Tex.  395,  108  S.  W.  153;  Palcher 
V.  United  States,  11  Fed.  47;  Sutherland, 
Stat.  Constr.  149;  Groves  v.  County  Ct.  42 
W.  Va.  596,  26  S.  E.  460;  McEldowney  v. 
Wyatt,  44  W.  Va.  711,  45  L.R.A.  609,  30  S. 
£.  239. 

It  authorizes  an  interference  with  private 
property  witliout  due  process  of  law. 

Violett  V.  Alexandria,  92  Va.  661,  31 
L.R.A.  382,  53  Am.  St.  Rep.  825,  23  S.  £. 
909;  Cooley,  Const.  Law,  241,  243,  244; 
Cooley,  Const.  Lim.  502;  Hagar  v.  Reclama- 
tion Dist.  Ill  U.S.  701, 28  L.  ed.569,4  Sup. 
Ct.  Rep.  663;  Spencer  v.  Pt.  Pleasant  &  0. 


River  R.  Co.  23  W.  Va.  408;  Lovett  v.  West 
Virginia  Central  Gas  Co.  65  W.  Va.  740. 
syl.  6,  24  L.R.A.  (N.S.)  230,  65  S.  E.  196; 
Fallsburg  Power  &  Mfg.  Co.  v.  Alexander, 
101  Va.  98,  61  L.R.A.  129,  99  Am.  Si  Rep. 
855,  43  S.  E.  194;  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  828,  14  S.  E.  665;  Heninger 
V.  Peery,  102  Va.  896,  47  S.  E.  1013;  Lewis 
V.  Washington,  5  Gratt.  265;  Varner  v. 
Martin,  21  W.  Va.  534;  Pittsburg,  W.  &  K. 
R.  Co.  V.  Benwood  Iron  Works,  31  W.  Va. 
710,  2  L.R.A.  680,  8  S.  E.  453;  Baltimore 
&  0.  R.  Co.  V.  Pittsburg,  W.  &  K.  R.  Co.  17 
W.  Va.  812;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  24  L.  ed.  616. 

Public  use  of  easement  is  not  sufficiently 
shown. 

Valley  City  Salt  Co.  v.  Brown,  7  W.  Va. 
198,  5  Mor.  Min.  Rep.  397;  Baltimore  &  0. 
R.  Co.  V.  Pittsburg,  W.  &  K.  R.  Co.  17  W. 
Va.  812;  Varner  v.  Martin,  21  W.  Va.  534; 
Pittsburg,  W.  &  K.  R.  Co.  v.  Benwood  Iron 
Works,  31  W.  Va.  710,  2  L.R.A.  680,  8  S.  E. 
453;  Fork  Ridge  Baptist  Cemetery  Asso.  v. 
Redd,  33  W.  Va.  263,  10  S.  E.  405;  Falls- 
burg Power  k  Mfg.  Co.  v.  Alexander,  101 


even  though  none  of  the  water  is  used  by 
the  inhabitants  of  the  state.  Reddall  v. 
Bryan,  14  Md.  444,  74  Am.  Dec.  550.  How- 
ever, this  decision  is  not  opposed  to  the 
doctrine  enunciated  in  the  decisions,  supra, 
for  it  is  based  upon  the  theory  that  the 
home  state  participates  in  the  enjoyment  of 
property  used  by  the  United  States.  The 
real  question  involved,  i.  e.,  the  power  of  a 
state  to  condemn  property  for  the  use  of 
the  United  States,  is  not  within  the  scope 
of  the  note. 

Part  of  benefit  within  the  state. 

It  will  be  seen  by  the  cases,  infra,  that 
the  relative  amount  of  direct  benefits  ac- 
cruing inside  and  outside,  respectively,  of 
the  state,  is  not  material. 

Where  part  of  the  benefit  will  accrue  di- 
rectly to  people  of  the  state  in  which  the 
property  to  be  taken  is  located,  the  fact 
that  part  accrues  to  people  of  another  state 
will  not  defeat  the  right  to  exercise  the  pow- 
er of  eminent  domain.  This  proposition  has 
been  upheld, 

— where  the  property  taken  was  to  be 
used  to  prevent  the  water  supply  of  two 
cities  in  the  home  state  and  one  in  a  neigh- 
boring state  from  being  polluted.  Colum- 
bus Water  Works  Co.  v.  Long,  121  Ala.  245, 
25  So.  702.  The  court  said:  "While  a  state 
will  take  care  to  use  this  power  for  the 
benefit  of  its  own  people,  it  will  not  refuse 
to  exercise  it  for  sucli  purpose  because  the 
inhabitants  of  a  neighboring  state  may  in- 
cidentally partake  of  the  fruits  of  its  exer- 
cise. Such  refusal  would  violate  the  prin- 
ciples of  a  just  public  policy  and  the  neigh- 
borly comity  which  should  exist  between 
states." 

— ^where  the  use  of  the  property  would 
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increase  the  power  of  condemner's  electric 
plant  located  within  the  state  4,750  horse 
power,  and  of  its  other  plant  located  out- 
side the  state  13,500  horse  power.  The  pow- 
er developed  at  these  plants,  however,  was 
not  used  wholly  in  the  respective  states, 
so  that  the  proportion  of  service  received 
by 'the  people  of  the  respective  states  may 
not  be  correctly  represented  by  the  figures, 
but  it  did  appear  that,  by  using  both  plants 
for  service  within  the  home  state,  there 
would  have  been  sufficient  power  for  that 
purpose  alone  without  making  the  increase. 
Washington  Water  Power  Co.  v.  Waters,  19 
Idaho,  595,  115  Pac.  682.  See  quotation 
from  this  case,  supra. 

— where  the  condemned  land  was  to  be 
us'hI  as  a  reservoir  to  feed  a  canal  which 
did  not  enter  the  state,  but  passed  along  the 
border  and  terminated  at  a  port  of  the  state, 
and  could  be  used  by  the  inhabitants  of  the 
state  in  their  commerce  with  the  neighbor- 
ing state.    Re  Townsend,  39  N.  Y.  171. 

In  Grover  Irrig.  &  Land  Co.  v.  Lovella 
Ditch,  Reservoir  &  Irrig.  Co.  supra,  this 
point  is  freely  conceded,  and,  in  support 
thereof,  the  court  says  that  the  right  of  the 
United  States  to  condemn  land  within  a 
state  for  the  use  of  the  former  is  '^sustained 
upon  the  ground  that  property  required  for 
the  purposfs  of  the  national  government,  be- 
ing for  the  use  of  the  people  of  all  the 
states,  is  as  well  for  the  use  of  the  people 
of  that  state  where  it  is  located,"  and  in 
support  o£  this  proposition  cites  People  ex 
rel.  Trombley  v.  Humphrey,  23  Mich.  471, 
9  Am.  Rep.  94;  Reddall  v.  Bryan,  14  Md. 
444,  74  Am.  Dec.  650;  Kohl  v.  United  States, 
91  U.  S.  367,  23  L.  ed.  449;  but  this  subject 
is  not  within  the  scope  of  this  note,  hence  no 
verification  of  that  principle  is  here  at- 
tempted. J:  W.  M. 


1076 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Mat, 


Va.  OS,  CI  L.R.A.  120,  99  Am.  St.  Rep.  855, 
43  8.  E.  194;  Charleston  Natural  Gas  Co. 
V.  Lowe,  52  W.  Va.  662,  44  S.  E.  410; 
C'aretta  R.  Co.  v.  Virgin ia-Pocaliontas  Coal 
Co.  62  W.  Va.  185,  57  S.  E.  401. 

When  applicant  is  furnishing  gas  to 
persons  outside  of  the  state  of  West  Vir- 
ginia, it  is  not  a  public  use,  within  the 
meaning  of  right  of  eminent  domain. 

Bank  of  Augusta  v.  Earle,  13  Pet.  519» 
10  L.  ed.  274;  Saunders  v.  Bluefield  Water- 
works &  Improv.  Co.  68  Fed.  136;  Kohl 
V.  United  States,  91  U.  S.  367,  23  L. 
ed.  449;  People  ex  rel.  Trombley  ▼. 
Humphrey,  23  Mich.  471,  9  Am.  Rep.  94; 
State  ex  rel.  Corwin  v.  Indiana  &  O.  Oil, 
Gas  &  Min.  Co.  120  Ind.  575,  6  L.R.A.  679, 
2  Inters.  Com.  Rep.  758,  22  N.  E.  778. 

Messrs.  Hall  &  Hall,  for  defendant  in 
error : 

The  giving  of  the  bond  measures  up  to  the 
constitutional  requirement,  "paid,  or  se- 
securcd  to  be  paid." 

Tuckahoe  Canal  Co.  v.  Tuckahoe  k  J. 
River  R.  Co.  11  Leigh,  42,  36  Am.  Dec.  374; 
Wallace  v.  New  Castle  Northern  R.  Co.  138 
Pa.  172,  22  Atl.  95;  10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1145,  1146;  15  Cyc.  780; 
Spencer  v.  Pt.  Pleasant  &  0.  River  R.  Co. 
r3  W.  Va.  411;  Jackson  v.  Big  Sandy,  E. 
U  &  G.  R.  Co.  63  W.  Va.  23,  129  Am.  St. 
Rep.  955,  59  S.  E.  749;  Sisson  v.  Buena 
Vista  County,  128  Iowa,  442,  70  L.R.A. 
440,  104  N.  \V.  454;  Commissioners'  Ct.  v. 
Street,  116  Ala.  28,  22  So.  629;  Albany  v. 
(Gilbert,  144  Mo.  224,  46  S.  W.  157;  Lewis, 
Em.  Dom. ;  Old  Colony  R.  Co.  v.  Framing- 
liam  Water  Co.  153  Mass.  561,  13  L.R.A. 
332,  27  N.  E.  662. 

In  condemnation  proceedings  by  a  gas 
company  to  secure  a  right  of  way  to  a  city 
in  which  the  gas  is  to  be  sold,  it  is  im- 
material that  plaintiff  had  not  secured  a 
franchise  in  the  city,  or  that  it  sold  all  its 
gas  to  another  company. 

Calor  Oil  &  Gas  Co.  v.  Franzell,  128  Ky. 
716,  36  L.R.A.(N.S.)  456,  109  S.  W.  328. 

Gas,  when  brought  to  the  surface,  is  an 
article  of  commerce,  and  as  such  can  be 
transported  beyond  the  limits  of  the  state. 

Kansas  Natural  Gas  Go.  v.  Haskell,  172 
Fed.  545;  Lewis,  Em.  Dom.  §  315;  (lark  v. 
Nash,  198  U.  S.  361,  49  L.  ed.  1085,  25  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171;  Strickley 
V.  Highland  Boy  Gold  Min.  Co.  200  U.  S. 
531,  50  L.  ed.  583,  26  Sup.  Ct.  Rep.  301. 

The  statute  provides  for  due  process  of 
law. 

State  v.  Sponaugle,  46  W.  Va.  415,  43 
L.R.A.  727,  32  S.  E.  283;  People  v.  Quant. 
12  How.  Pr.  83;  Simmons  v.  Western  U. 
Teleg.  Co.  63  S.  C.  425,  67  L.R.A.  607,  41 
S.  E.  521;  State  v.  Loomis,  115  Mo.  307,  21 
L.R.A.  789,  22  S.  W.  350;  Brown  v.  New 
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Jersey,  175  U.  S.  172,  44  L.  ed.  119,  20  Sup. 
Ct.  Rep.  77;  Re  Ziebold,  23  Fed.  791,  4 
Am.  Crim.  Rep.  116;  Kansas  City  v. 
Duncan,  135  Mo.  571,  37  S.  W\  513;  Cox  t. 
Gilmer,  88  Fed.  343;  Pittsburgh,  0.  C. 
&  St.  L.  R.  Co.  V.  Backus,  133  Ind.  635,  33 
N.  E.  432;  Chicago,  B.  &  Q.  R.  Co.  ▼. 
State,  47  Neb.  549,  41  L.R.A.  481,  53  Am. 
St.  Rep.  657,  66  N.  W.  624;  Jenkins  t. 
Ballantyne,  8  Utah,  245,  16  L.RJL  689,  30 
Pac.  760;  Gilchrist  v.  Schmidling,  12  Kan. 
263;  Davidson  v.  New  Orleans,  96  U.  8. 
97,  24  L.  ed.  616;  Delaney  v.  Police  QL  167 
Mo.  667,  67  S.  W.  589 ;  Simon  v.  Craft,  182 
U.  S.  427,  45  L.  ed.  1165,  21  Sup.  Ct.  Rep. 
836;  Irwin  v.  Pierro,  44  Minn.  490,  47  K. 
W.  154;  Davis  v.  St.  Lewis  County.  65 
Minn.  310,  33  L.R.A.  432,  60  Am.  St.  Rep. 
476,  67  N.  W.  997 ;  Jones  v.  Yore,  142  Mo. 
38,  43  S.  W.  384;  Daisy  v.  Skinner,  11  N. 
Y.  Supp.  821 ;  Branson  v.  Gee,  25  Or.  4C2, 
24  L.R.A.  355,  36  Pac.  627;  SUte,  Singer 
Mfg.  Co.,  Prosecutor,  v.  Heppenheimer,  54 
N.  J.  L.  439,  24  Atl.  446;  Savannah,  F.  k 
W.  R.  Co.  v.  Postal  Tel^.-Cable  Co.  115 
Ga.  554,  42  S.  E.  1;  People  v.  Adirondack  R. 
Co.  160  N.  Y.  225,  54  N.  E.  689 ;  A.  Backus, 
Jr.  &  Sons  V.  Fort  Street  Union  Depot  Co. 
169  U.  S.  567,  42  L.  ed.  858,  18  Sup.  Ct 
Rep.  446;  W.  Va.  Const,  art.  3,  §  9;  Wal 
lace  V.  New  Castle  Northern  R.  Co.  138  Pa. 
168,  22  Atl.  96. 

Miller,  J.,  delivered  the  opinion  of  t].e 
court : 

Petitioner  elected  to  proceed  pursuant  to 
the  alternative  method  prescribed  by  §  20. 
chap.  42,  Code  Supp.  1909,  chapter  74,  Acts 
1907,  to  condemn  an  easement  or  right  of 
way  less  than  a  fee  for  a  natural  gas  pipe 
line  through  defendant's  lands,  according  to 
a  plan  attached  to  the  bond  tendered  d^ 
fendant  showing  the  route  of  its  proposed 
pipe  line  through  his  lands. 

Failing  to  agree  with  him  as  to  the  dam- 
ages, and  defendant  refusing  to  accept  tbe 
bond  tendered  him,  petitioner,  aft«r  fire 
days'  notice,  presented  the  same  to  the 
judge  of  the  circuit  court  in  vacation,  u 
prescribed  by  the  statute,  and  also  its 
petition  praying  among  other  things  that 
said  bond  be  approved.  Whereupon  defend- 
ant appeared  and  demurred  to  the  petition, 
which  being  joined  in  by  petitioner  and 
argued  by  counsel,  the  court  took  time  to 
consider,  giving  to  petitioner,  over  objec- 
tion by  defendant,  leave  to  file  said  bond 
and  to'  make  the  same  part  of  the  record, 
but  denying  petitioner,  until  the  further 
order  of  the  court  or  judge,  right  of  entrr 
on  the  land. 

On  a  later  day,  having  considered  the 
matters  of  law  arising  upon  the  prior  pro- 
ceedings, the  judge  was  of  opinion  to  ap- 
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prove  the  bond,  unless  within  three  days  de- 
fendant should  except  to  the  form,  amount, 
or  surety,  and  file  his  exceptions  with  the 
clerk,  and  to  that  end  continued  the  case  to 
July  22,  1911,  in  chambers. 

On  tiie  day  to  which  the  case  was  so  ad- 
journed, defendant  again  appeared,  and 
tendered  and  asked  leave  to  file  certain  ob- 
jections in  writing  to  the  proceedings,  also 
his  objection  to  the  amount  and  form  of  the 
bond,  none  to  the  surety,  and  also  some  nine 
special  pleas  in  writing,  and  an  additional 
paper  entitled  plea  and  further  exceptions 
to  the  bond  and  approval  thereof;  and  also 
made  other  motions  not  material,  and 
which  need  not  be  considered. 

At  a  later  day  the  demurrer  was  over- 
ruled, defendant's  pleas  numbered  1,  2,  and 
3,  and  his  so-called  plea  and  further  excep- 
tions were  filed,  but  pleas  numbered  4  to  9, 
inclusive,  were  rejected,  and  issue  was 
joined  on  the  several  pleas  filed.  Without 
passing  on  the  exceptions  to  the  bond,  the 
court  directed  the  testimony  to  be  taken 
on  the  issues  presented  by  the  pleas,  and  on 
final  hearing,  on  September  29,  1911,  pro- 
nounced the  judgment  now  complained  of, 
finding  that  petitioner  had  the  right  to  con- 
demn the  right  of  way  or  easement  over  de- 
fendant's lands  for  the  purposes  se^  forth  in 
its  petition,  and  finding  the  same  sufficient 
in  all  particulars,  approved  the  bond  filed, 
and  further  found,  ordered,  and  directed 
that  petitioner  had  the  right  to,  and  might 
at  any  time,  and  immediately  if  necessary, 
enter  upon  said  easement  or  right  of  way 
for  the  purpose  of  constructing  its  pipe  line 
as  proposed  in  its  petition,  to  which  rulings 
and  judgment  exceptions  were  taken  and 
saved  on  the  record. 

The  pleas  rejected,  so  far  as  material,  are 
covered  by  those  filed,  and  there  was  no 
prejudicial  error  in  rejecting  those  not  filed. 
The  issues  presented  by  the  demurrer  and 
the  several  pleas  and  motions  filed,  and  to 
which  the  evidence  relates,  will  now  be  con- 
sidered. 

First,  it  is  affirmed  that  said  chapter  74, 
Acts  1907,  amending  and  re-enacting  §§  18 
and  20  of  chapter  42,  providing  thereby  for 
the  alternative  method  of  condemning  land 
or  easements  by  pipe  line  companies  organ- 
ized for  transporting  carbon  oil  or  natural 
gas,  is  unconstitutional:  (1)  For  infring- 
ing §  30,  art.  6,  of  the  Constitution  (Code 
1906,  p.  Ix),  providing  that  "no.  act  here- 
after passed  shall  embrace  more  than  one 
object,  and  that  shall  be  expressed  in  its 
title;"  (2)  for  the  infraction  of  §  39  of  the 
same  article  (Code  1906,  p.  Ixii),  providing 
"and  in  no  case  shall  a  special  act  be 
passed,  where  a  general  law  would  be 
proper,  and  can  be  made  applicable  to  the 
case;"  (3)  because  violative  of  the  due  pro- 
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cess  provisions  of  §  10,  art.  3  (Code  1906, 
p.  li.),  of  our  Constitution,  and  of  the  14th 
Amendment  to  the  Federal  Constitution, 
and  (4)  because  it  authorizes  the  taking  of 
private  property  for  public  use  without  just 
compensation  paid  or  secured  to  be  paid, 
contrary  to  §  9,  art.  3  (Code  1906,  p.  1.),  of 
our  Constitution. 

On  the  first  proposition  it  is  contended 
that  the  object  of  the  act  is  concealed  in  the 
title,  and  falls  within  the  condemnation  of 
our  case  of  Stewart  v.  Tennant,  52  W.  Va. 
559,  572,  44  S.  E.  223.  The  title  of  the  act 
is:  "An  Act  to  Amend  and  Re-enact  Sec- 
tions Eighteen  and  Twenty  of  Chapter 
Forty-two  of  the  Code,  Relating  to  Taking 
Land  Without  the  Owner's  Consent  for 
Purposes  of  Public  Utility."  Before  the 
adoption  of  our  Code  of  1868,  and  in  a  pro- 
ceeding begun  under  Code  Va.  1860,  and  be- 
fore the  statute  so  specifically  provided,  the 
right  of  a  pipe  line  company  organized  for 
•transporting  carbon  oil,  to  take  land  by 
condemnation,  was  upheld  by  this  court. 
West  Virginia  Transp.  Co.  v.  Volcanic  Oil  & 
Coal  Co.  5  W.  Va.  382,  5  Mor.  Min.  Rep. 
389.  Prior  to  chapter  18,  Acts  1881,  our 
statute  did  not  as  therein  enumerate  the 
public  uses  for  which  private  property 
might  be  taken  or  damaged.  Among  the 
purposes  enumerated  in  §  2  of  that  act,  is, 
"Fifth — For  companies  organized  for  the 
purpose  of  transporting  carbon  oil  by  means 
uf  pipes  or  otherwise."  Pipe  lines  for 
transporting  natural  gas  are  not  mentioned 
So  far  as  we  know  there  were  no  pipe  lines 
then  existing  in  this  state  for  transporting 
either  oil  or  natural  gas,  except  the  W^est 
Virginia  Transportation  Company,  plaintiff 
in  the  case  just  referred  to.  By  chapter  7, 
Acts  1885,  companies  organized  for  trans- 
porting natural  gas  were  included  in  said 
§  2,  and  the  method  of  procedure  prescribed 
for  taking  land  for  public  utility  was  the 
same  for  all  companies.  The  law  so  re- 
mained until  the  passage  of  the  act  of  1907, 
now  in  question.  By  §  18  of  said  chapter 
42,  as  thus  amended,  pipe  line  companies 
were  included  along  with  railroad  com- 
panies entitled  to  describe  as  to  any  or  all 
of  the  land  proposed  to  be  taken  an  estate 
or  interest  therein  less  than  a  fee.  And  by 
the  amendment  of  §  20  thereof,  the  alter- 
native method  of  procedure  for  such  pipe 
line  companies  was  prescribed  in  the  three 
paragraphs  added  thereto,  and  which  para- 
graphs constitute  the  subject  of  the  consti- 
tutional objections  already  alluded  to.  By 
the  first  of  these  paragraphs  it  is  provided 
that,  in  addition  to  the  other  procedure, 
such  company  may  at  its  election  attempt 
to  agree  with  the  owner  as  to  the  dam> 
ages,  failing  in  which,  it  shall  tender  him 
a  bond  with  sufficient  surety  to  secure  him 
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payment  of  the  damages,  to  which  bond  a 
plan  showing  the  route  of  the  proposed  pipe 
line  shall  be  attached;  and  upon  the  ac- 
ceptance of  this  bond  the  right  of  the  ap- 
plicant to  enter  upon  the  enjoyment  of  the 
easement  shall  be  complete;  if  the  owner 
refuse  to  accept  the  bond,  it  is  provided 
that  the  same  shall  be  presented  to  the 
circuit  court  or  the  judge  thereof  in  va- 
cation, after  five  days'  written  notice  to  the 
owner  stating  the  time  and  place  of  such 
proposed  presentation,  and  which  shall 
state  that,  unless  exceptions  to  the  form, 
amount,  or  surety  of  the  bond  be  filed  with- 
in three  days  after  presentation,  said  bond 
shall  be  approved  by  the  court.  The  second 
of  the  added  paragraphs  provides  that  if 
no  exception  be  filed  tliereto,  the  court  shall 
approve  the  bond  and  direct  the  same,  with 
the  plan  attached,  to  be  filed  for  the  benefit 
of  both  owner  and  applicant;  but  if  excep- 
tion be  filed,  the  court  is  required  to  fix  a 
day,  not  more  than  five  days  thereafter,  fof 
the  hearing  thereof,  and  may  require  evi- 
dence as  to  the  sufficiency  of  the  sureties 
and  amount  of  the  bond,  and  may  require 
new  surety,  and  a  bond  for  a  larger  amount, 
or  in  a  more  satisfactory  form;  and  upon 
the  approval  of  the  bond  and  filing  thereof, 
the  right  of  the  applicant  to  enter  as  afore- 
said shall  be  complete.  The  third  of  the 
added  paragraphs  provides:  '"Upon  peti- 
tion of  eitlier  the  property  owner  or  the 
applicant,  at  any  time  after  said  bond 
shall  have  been  presented  and  filed,  five  dis- 
interested freeholders  shall  be  appointed  as 
in  this  chapter  provided,  to  serve  as  com- 
missioners to  ascertain  what  will  be  a  just 
compensation  to  the  person  entitled  thereto 
for  the  easement  so  appropriated,  and  there- 
after the  proceedings  shall  be  in  accord- 
ance with  tne  provisions  of  this  chapter." 

The  question  now  recurs,  Is.  the  object  of 
the  act  so  concealed  as  to  render  it  void 
for  embracing  more  than  one  object  in  its 
title?  We  think  not.  The  only  object  of 
the  amendment  of  said  §  18  was  to  classify 
pipe  line  companies  along  with  railroads  as 
entitled  in  certain  cases  to  take  "an  estate 
or  interest  less  than  a  fee."  This  amend- 
ment was  certainly  fairly  covered  by  the 
title  of  the  act.  The  only  purpose  of  the 
amendment  of  §  20,  evidently  because  the 
legislature  thought  it  expedient  and  proper, 
was  to  provide  a  more  speedy  and  summary 
remedy  for  obtaining  possession  of  the  ease- 
ment than  in  other  cases.  We  see  nothing 
in  this  not  fairly  covered  by  the  title  of  the 
act.  It  is  certainly  comprehended  in  the 
title  of  the  act  amendatory  of  the  general 
law  relating  to  the  taking  of  land  without 
the  ow^ners*  consent  for  the  purpose  of  pub- 
lic utility.  The  only  change  effected  is  in 
the  method  of  procedure  and  in  the  form 
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of  security,  not  in  the  essential  rights  o. 
the  owner  of  the  land.  His  right  of  trial  by 
jury  on  the.  question  of  damages,  and  to 
contest  before  the  court  the  right  to  take 
the  land,  is  fully  preserved.  In  this  ease 
the  court  did  not  approve  the  bond  or  let 
the  applicant  into  possession,  until  all  is- 
sues on  the  pleas  filed  had  been  fully  heard 
on  the  merits,  a  commendable  practice, 
when,  as  in  this  case,  the  right  to  take  and 
the  public  purpose  of  the  taking  have  been 
challenged  by  the  owner  of  the  land. 
Besides,  everything  is  covered  into  the  gen- 
eral law.  The  act  involved  in  Stewart  t. 
Tennant  was  a  special  act;  its  title  was: 
''An  Act  Concerning  the  Limitation  of 
Actions  in  Certain  Cases."  As  the  court 
says  in  that  case,  an  examination  of  the 
act  shows  its  singleness  of  object,  and  th&t 
it  is  not  constitutionally  objectionable  on 
that  ground.  The  remaining  question  de- 
cided was  whether  that  object  was  suf- 
ficiently expressed  in  the  title,  and  it  was 
held  not  to  be  so  expressed.  We  need  not 
repeat  here  the  reasonings  in  that  case 
differentiating  it  from  a  case  like  this,  in- 
volving an  act  amendatory  of  a  general 
law,  covering  the  whole  subject  of  taking 
private  property  for  public  utility.  The 
generality  of  the  title  of  the  act  involved  in 
Stewart  v.  Tennant  distinguishes  it  from 
this  case,  and  renders  inapt  as  well  that 
case  as  other  authorities  cited  and  relied 
upon  by  the  plaintiff  in  error,  namely,  1 
Lewis's  Sutherland,  Stat.  Constr.  §  123; 
Beverly  v.  Wain,  67  N.  J.  L.  143,  144,  30 
Atl.  545;  Cooley,  Const.  Lim.  7th  ed.  'iOl: 
Henrico  County  v.  McGruder,  84  Va.  8iJj>. 
832,  6  S.  E.  232;  State  v.  Steelman,  66  N.  J. 
L.  618,  49  Atl.  978;  26  Am.  &  Eng.  Enc, 
Law,  582.  In  the  act  here  involved  the  sa'- 
tions  of  the  general  law  so  amended  were 
inserted  at  large  in  the  new  act,  in  com- 
pliance with  another  provision  of  §  30,  art. 
6,  of  the  Constitution.  The  cases  decisive 
of  the  real  question  here  presented  are 
Heath  v.  Johnson,  36  W.  Va.  782,  15  S.  E 
980,  and  Roby  v.  Sheppard,  42  W.  Va.  28ii. 
26  S.  E.  278.  In  Heath  v.  Johnson,  the  act 
involved  was  entitled  "An  Act  to  Amend 
'An  Act  to  Amend  and  Re-enact  Sect  n 
Fifty-eight  of  Chapter  Forty-five  of  the 
Code  of  West  Virginia.' "  That  act  was  ob- 
jected to  as  violative  of  article  6  of  the 
Constitution.  This  court  said  in  that  case: 
"W^e  do  not  think  this  objection  to  the  law 
is  sound.  The  provision  cited  seems  to  re- 
fer rather  to  original  acts  than  to  those 
which  are  only  amendatory;  but,  supposing 
it  to  apply  to  the  latter,  when  the  amend- 
ment in  its  title  points  not  only  to  the  chap- 
ter which  is  to  be  amended,  but  to  tlie  verr 
section,  it  seems  to  us  to  amount  to  a  suf- 
ficient expression  of  the  object  of  the  law  to 
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prevent  any  of  the  evils  which  the  constita- 
tional  provision  was  intended  to  remedy." 
The  first  point  of  the  syllabus  in  that  case 
is:  "When  the  title  of  an  original  act  of 
the  legislature  sufficiently  expresses  its  ob- 
ject in  the  manner  required  by  the  Consti- 
tution, an  act  amendatory  thereof  may,  by 
its  title,  simply  refer  to  the  section  of  the 
original  act  which  it  is  intended  to  amend, 
and  this  will  be  a  sufficient  compliance  with 
§  30  of  article  6  of  the  Constitution."  Roby 
V.  Sheppard  is  equally  in  point,  as  points 
2  and  3  of  the  syllabus,  and  the  reasons  of 
the  court,  42  W.  Va.  at  pages  289-292,  in- 
clusive, will  show.  See  also  12  Enc.  Dig. 
Va.  &  W.  Va.  Rep.  777. 

The  next  question  is,  Does  the  amending 
act  of  1907  violate  §  39,  art.  6,  of  the 
Constitution,  inhibiting  special  legislation 
where  a  general  law  would  be  proper?  It 
seems  almost  a  waste  of  time  to  reply  to 
this  proposition  in  view  of  what  has  been 
said  on  the  first.  It  is  contended,  l^owever, 
that,  as  the  amendments  affected  only  pipe 
line  companies  transporting  oil  and 
natural  gas,  their  effect  was  to  single  out 
that  class  of  corporations  and  legislate 
specially  with  reference  to  them,  and  to 
bring  the  act  within  the  inhibition  of  the 
Constitution.  To  support  this  proposition, 
counsel  cite  and  rely  on  State  ex  rel.  Court- 
house &  City  Hall  Comrs.  v.  Cooley,  56 
Minn.  540,  58  N.  W.  150;  1  Lewis's  Suther- 
land, Stat.  Constr.  149,  353;  Re  Church,  92 
N.  Y.  1;  Wheeler  v.  Philadelphia,  77  Pa. 
338,  348;  Wallis  v.  Williams,  101  Tex.  395, 
108  S.  W.  153;  Palcher  v.  United  States 
(C.  C.)  11  Fed.  47;  Ex  parte  Westerfleld, 
55  Cal.  550,  36  Am.  Rep.  47;  Groves  v. 
County  Ct.  42  W.  Va.  596,  26  S.  E.  460; 
McEldowney  v.  Wyatt,  44  W.  Va.  711,  15 
L.R.A.  609,  30  S.  E.  239;  Violett  v.  Alex- 
andria, 92  Va.  561,  31  L.R.A.  382,  53  Am. 
St.  Rep.  825,  23  S.  E.  909;  Cooley,  Const. 
Law,  241,  243,  -244;  Cooley,  Const.  Lim. 
502;  Hagar  v.  Reclamation  Dist.  Ill  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep.  663.  We 
think  these  authorities  quite  inapt  tp  sup- 
port the  proposition.  All  pipe  line  com- 
panies carrying  oil  and  gas  as  a  class  are 
included  in  the  provisions  of  the  statute. 
The  statute  is  but  an  amendment  of  the 
general  law,  which  itself  covers  all  classes 
of  corporations  given  the  right  of  eminent 
domain;  none  are  excepted.  The  procedure 
for  obtaining  the  land  or  easements  there- 
on is  the  same,  except  that  pipe  line  com- 
panies, if  tney  so  elect,  may  give  the  bond 
prescribed,  and  if  accepted  by  the  owner,  or, 
if  not,  approved  by  the  court,  they  may 
enter  immediately.  There  was  good  reason 
in  the  mind  of  the  legislature,  no  doubt,  for 
this  provision,  to  meet  exigencies  and  con- 
ditions peculiar  to  that  class  of  public  serv- 
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ice  corporations.  Can  it  be  rightfully  said 
that  such  an  amendment  of  the  general  law 
amounts  to  a  segregation  of  individuals  or 
corporations  from  a  class  to  which  they 
properly  belong,  so  as  to  bring  it  within 
the  constitutional  mandate?  We  think  not. 
An  examination  of  the  authorities  cited 
will  show,  we  think,  that  they  relate  to 
special  statutes,  applicable  to  particular 
persons,  less  than  a  class-.  There  is  no  more 
reason  for  saying  that  the  act  in  question 
is  special  legislation,  because  it  provides  for 
an  alternative  method  of  procedure  for  pipe 
line  companies  in  §  20,  than  for  saying  that 
§18,  before  the  amendment,  was  special 
legislation,  because,  with  respect  to  rail- 
roads, it  provided  that  they  might  take  an 
estate  or  interest  therein  less  than  a  fee. 
The  general  law  before  the  amendment  put 
corporations  given  the  power  of  eminent  do- 
main into  several  classes.  Pipe  line  com- 
panies for  carrying  oil  and  gas  were  put 
into  a  class  by  themselves.  The  special 
provisions  of  the  statute  as  amended,  ob- 
jected to,  cover  all  corporations  of  thii 
class.  State  ex  rel.  Courthouse  &  City  Hall 
Comrs.  V.  Cooley,  relied  on,  says:  "A  law 
is  general,  in  the  constitutional  sense, 
which  applies  to  and  operates  uniformly 
upon  all  members  of  any  class  of  persons; 
.  while  a  special  law  is  one  whicli 
relates  and  applies  to  particular  members 
of  a  class."  Substantially  the  same  defi- 
nition is  given  in  some  of  the  other  au- 
thorities cited.  In  the  California  case  a 
statute  which  prohibited  baking  on  Sunday 
was  held  unconstitutional,  because  it 
picked  out  the  baking  business  only,  mak- 
ing it  class  legislation,  when  the  law  would 
have  been  as  applicable  to  all  other  traders 
as  to  it.  Our  cases  of  Groves  v.  County 
Ct.  and  McEldowney  v.  Wyatt  are  equally 
inapt.  The  first  says:  "Special  laws  are 
those  made  for  individual  cases,  or  for  less 
than  a  class  requiring  laws  appropriate  to 
its  peculiar  condition  and  circumstances." 
McEldowney  v.  Wyatt  says:  "A  statute  re- 
lating to  persons  or  things  as  a  class  is 
general  law;  one  relating  to  particular  per- 
sons or  things  of  a  class  is  special.''  In  our 
opinion  the  act  involved  is  not  special  legis- 
lation. 

Next,  is  the  statute  violative  of  the  due 
process  provisions  of  our  Constitution  and 
of  the  Federal  Constitution?  Clearly  not. 
Notwithstanding  the  provision  for  giving 
bond  to  make  entry  on  the  land,  the  ap- 
plicant is  not  permitted,  without  acceptance 
by  the  owner,  or  upon  due  notice  to  him 
and  approval  by  a  court  having  jurisdic- 
tion, to  put  a  single  foot  upon  the  land 
sought  to  be  taken;  and  if,  as  in  this 
case,  any  question  is  made  as  to  the  right  of 
the  applicant  to  take,  or  the  public  purpose 
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for  which  he  proposes  to  take  the  land, 
these  questions  will  properly  be  tested  by 
the  court  before  approval  of  bond  or  right 
of  entry  become  complete.  Besides,  would 
not  injunction  lie  under  the  provisions  of 
§  20,  to  protect  the  owner?  Due  process 
does  not  necessarily  mean  process  of  a 
court.  "All  that  is  essential  is  that  *in 
some  appropriate  way,  before  some  prop- 
erly constituted  tribunal,  inquiry  shall  be 
made  as  to  the  amount  of  compensation; 
and  when  this  is  provided  for,  there  is  that 
due  process  of  law  which  is  required.'" 
Brannon  on  the  14th  Amendment,  467.  The 
authorities  cited  by  counsel  for  plaintiff  in 
error  are  equally  decisive  of  this  proposi- 
tion. Our  decisions  say:  "Due  process  of 
^  law  means,  as  used  in  said  section,  in  the 
due  course  of  legal  proceedings  according 
to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private 
rights,  securing  to  every  person  a  judicial 
trial  before  he  can  be  deprived  of  life, 
liberty,  or  property."  Peerce  v.  Kitzmiller, 
19  W.  Va.  564;  White  v.  Crump,  19  W.  Va. 
583;  Williams  v.  Freeland,  19  W.  Va.  599; 
Griffee  v.  Halstead,  19  W.  Va.  602;  Peerce 
V.  Adamson,  20  W.  Va.  57;  State  v.  Spon- 
augle,  46  W.  Va.  416,  43  L.R.A.  727,  32  S. 
£.  283.  That  the  statute  in  question,  by 
proper  proceedings,  fully  protects  the  rights 
of  the  owner,  not  only  appears  from  its  pro- 
visions, but  has  complete  demonstration  in 
the  present  proceeding  taken  under  it.  De- 
fendant has  been  permitted  to  make  every 
defense  and  oppose  every  legal  obstacle  in 
the  way  which  could  possibly  be  afforded 
him.  Why,  therefore,  should  we  dwell  fur- 
ther on  this  proposition? 

The  next  constitutional  argument  is  based 
on  §  9,  art.  3,  of  our  Constitution,  against 
the  taking  of  private  property  without  just 
compensation  paid,  or  secured  to  be  paid. 
It  is  contended  that  the  provision  of  §  20, 
relating  to  the  giving  of  bond,  doed  not 
satisfy  the  requirements  of  the  Constitu- 
tion, "paid,  or  secured  to  be  paid."  Cer- 
tainly a  bond,  if  good  in  form,  sufficient  in 
amount,  and  with  sufficient  surety,  would 
satisfy  the  requirement  "secured  to  be 
paid."  But  it  is  insisted  that  the  land 
itself  should  be  made  the  primary  security, 
and  title  and  the  right  reserved.  This 
would  not  always  furnish  the  best  security 
for  the  liberal  findings  of  commissioners  and 
juries  in  such  cases.  The  bond  provided  is 
to  serve  in  case  the  owner  and  applicant 
are  unable  to  agree.  If  the  bond  is  de- 
ficient in  form,  amount,  or  surety,  ample 
provision  is  made  in  the  statute  for  cor- 
recting these  defects.  It  is  furthermore  in- 
sisted that  the  bond  should  not  be  approved 
or  entry  made  until  the  damages  have  been 
assessed  by  commissioners  or  jury.  In  the 
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early  Virginia  case  of  Tuckahoe  Canal  Co. 
V.  Tuckahoe  &  J.  River  R.  Co.  11  Leigh, 
42,  36  Am.  Dec.  374.  a  general  statute 
passed  at  the  session  of  1836-37  gave  simi- 
lar rights  to  railroad  companies  to  enter 
upon  land  before  condemnation  and  assess- 
ment of  damages,  and  providing  for  injunc- 
tion against  the  owner  from  interference, 
except  in  certain  cases.  This  statute  wu 
upheld  by  the  Virginia  court.  This  case  is 
cited  in  Spencer  v.  Pt.  Pleasant  A^  0.  R. 
Co.  23  W.  Va.  406.  Speaking  of  the  Con- 
stitution and  with  reference  to  the  statute 
there  involved,  providing  that,  after  the 
damages  should  be  assessed,  the  condemning 
railroad  might  be  enjoined  from  the  use  oi 
the  right  of  way  until  the  damages  assessed 
should  be  fully  paid,  the  court  by  judge 
Green  says,  23  W.  Va.  at  page  412:  "In- 
deed, had  the  legislature  gone  still  further 
and  permitted  a  railroad  company  to  take 
possession  of  the  land  it  wanted  to  condemn, 
when  it  first  instituted  its  proceedings  to 
condemn  the  land,  before  even  the  appoint- 
ment of  commissioners,  without  paying  any- 
thing to  the  owner,  on  simply  ^ving  a 
bond  with  approved  security  to  pay  the 
just  compensation  when  ascertained,  it 
would  in  so  doing  be  complying  with  the 
words  of  our  Constitution."  True  he  adds: 
"But  it  does  seem  to  me  that  it  would  be 
violating  its  spirit,  if  the  spirit  of  this  con- 
stitutional provision  is  correctly  set  forth 
by  Chancellor  Kent  in  the  quotation  which 
we  have  made  from  him,  and  I  think  that 
the  real  spirit  of  it  is  correctly  stated  b? 
him."  This  expression  is  obiter.  Chancel- 
lor Kent  was  apparently  speaking  of  con- 
stitutional provisions  limited  to  language 
like  the  first  clause  of  our  §  9,  art.  3,  pro- 
viding that  "private  property  shall  not  be 
taken  or  damaged  for  public  use,  without 
just  compensation."  But  with  reference  to 
the  taking  of  such  property  for  the  purpose 
of  internal  improvements,*  the  language'  of 
the  next  provision  is  "until  just  compensa- 
tion shall  have  been  paid,  or  secured  to  be 
paid.''  The  expression,  "secured  to  be  paid." 
must  be  construed  according  to  the  plain 
import  of  the  words,  unless  a  different  mean- 
ing clearly  appears  from  the  context,  i 
pipe  line  for  transporting  natural  gas  for 
the  public  use  is  an  "internal  improvement" 
within  the  meaning  of  our  Constitution. 
West  Virginia  Transp.  Co.  v.  Volcanic  Oil 
&  Coal  Co.  supra,  5  W.  Va.  page  388,  5 
Mor.  Min.  Rep.  389.  That  a  statute  like 
the  one  in  question  here  is  not  objection- 
able on  constitutional  grounds  is  clear  from 
Tuckahoe  Canal  Co.  v.  Tuckahoe  A  J.  River 
R.  Co.  supra.  Judge  Tucker  (11  Leigh,  at 
page  80) ,  says:  "It  seemed  to  be  considered 
by  the  counsel,  that  the  condemnation  must 
precede   the  execution   of   the   work.     This 
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U,  I  conceive,  a  miBconception  of  the  law. 
The  company  have  a  right  to  proceed  with 
their  work  before  condemnation;  and,  in- 
deed, there  is  no  absolute  obligation  on 
them  to  institute  the  process  for  assessing 
the  damages  to  the  land,  since  in  case  of 
their  default  the  owner  himself  may  do  so. 
It  is  therefore  clear  that  the  work  is  not 
to  be  suspended  until  the  damages  are 
assessed  and  paid;  and  this  is  rendered 
more  undeniable  by  the  13th  section,  which, 
in  connection  with  the  previous  sections, 
provides  that  4n  the  meantime'  (that  is, 
while  the  process  of  valuation  or  assess- 
ment is  going  on)  'no  injunction  shall  be 
awarded  to  stay  the  proceedings  of  the  com- 
pany in  the  prosecution  of  their,  works,  un- 
less,' etc.  It  was  not  then  necessary  that 
the  damages  should  have  been  assessed  and 
paid  before  the  company  proceeded  to  the 
erection  of  their  bridges."  In  Old  Colony 
R.  Co.  V.  Framingham  Water  Co.  153  Mass. 
561,  13  L.R.A.  332,  27  N.  E.  662,  it  was 
held  that  the  provision  for  compensation 
for  land  taken  by  water  companies,  precise- 
ly the  same  as  the  public  statute  relating 
to  railroad  companies,  except  that  the  select- 
men of  the  town  were  thereby  made  the  tri- 
bunal to  determine  the  sufficiency  of  the 
security  instead  of  the  county  commission- 
ers, was  held  to  be  sufficient,  and  not  vio- 
lative of  the  Constitution.  That  provision 
of  the  statute  was  that  the  water  company 
might,  "upon  application  by  either  party, 
require  the  company  to  give  security  to  the 
selectmen  of  the  town  for  payment  of  all 
damages  that  may  be  awarded  to  them ;  and 
if,  upon  petition  of  the  owner,  the  security 
appears  to  the  selectmen  to  have  become 
insufficient,  they  shall  require  the  giving 
of  further  security."  The  supreme  court 
of  Pennsylvania,  in  Wallace  v.  New  Castle 
Northern  R.  Co.  138  Pa.  168,  22  Atl.  95, 
construing  a  statute  from  which  the  provi- 
sions of  our  act  now  under  consideration 
werp  evidently  taken,  held  that,  after  a 
bond  had  been  taken  with  security  approved, 
a  bill  in  equity  would  not  lie  against  a 
railroad  company  to  restrain  the  comple- 
tion of  the  railroad,  on  the  ground  that 
both  the  railroad  company  and  sureties  had 
become  insolvent.  And  speaking  of  the 
term  "s'ecurity"  in  the  Constitution  of  that 
state,  that  court  says:  "The  only  reason- 
able, and  therefore  the  true,  construction  of 
the  word  'secured*  in  the  Constitution,  is 
that  it  shall  be  made  reasonably  safe  or 
sure  that  the  owner  of  the  property  tak^p 
shall  be  able  to  collect  the  compensation 
for  it,  and  the  words  'sufficient  sureties'  in 
the  act  must  be  construed  to  mean  such 
sureties  as  at  the  time  they  are  taken  make 
it  reasonably  certain  that  the  owner  of 
the  property  taken  can  collect  from  them 
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a  just  compensation."  According  to  these 
authorities,  there  can  be  no  question  that 
the  bond  provided  for  in  the  statute  fully 
answers  the  requirement  of  the  Constitu- 
tion, "secured  to  be  paid." 

The  next  point  of  error  urged  is  that  the 
easement  or  right  of  way  proposed  is  with- 
out widtli  or  depth  or  definite  description. 
The  plan  attached  to  the  bond  shows  the 
outside  boundaries  of  defendant's  land,  and 
fixes  tlie  right  of  way  or  easement  proposed 
to  be  taken  through  the  same  by  reference 
to  a,  distinct  line  of  survey,  with  definite 
termini  and  definite  and  distinct  courses 
and  distances,  so  that  there  can  be  no  doubt 
or  controversy  as  to  the  true  location  of 
the  line  of  the  proposed  right  of  way  or 
easement.  The  petition  filed  by  the  appli- 
cant even  more  definitely  describes  this 
line,  and  alleges  that  the  only  pipe  line 
which  petitioner  proposes  to  lay  upon  said 
route  will  be  6  inches  in  diameter,  and  will 
be  used  exclusively  for  the  transportation 
of  natural  gas.  The  application  we  think 
conforms  strictly  to  the  letter  as  well  as  the 
spirit  of  the  statute.  The  plan  required  by 
the  statute  is  one  "showing  the  route  of 
the  proposed  pipe  line  over  said  land."  The 
plan  attached  to  the  bond  in  this  case  does 
that.  Can  more  be  required?  We  think 
not.  The  petition  says  the  pipes  will  be 
buried  under  the  surface  of  the  ground  to 
such  a  depth  as  not  to  interfere  with  the 
use  of  the  land  for  agricultural  purposes. 
True,  the  application  calls  for  no  specific 
width,  but  the  proposal  is  for  a  mere  right 
of  way  or  easement  to  bury  a  6-inch  pipe 
line  upon  defendant's  land  and  maintain 
it  there.  When  so  buried,  the  surface  will 
be  subject  to  use  and  occupation  by  the 
owrier,  except  in  so  far  as  such  use  and 
occupation  may  interfere  with  petitioner's 
right  to  install  and  maintain  the  pipe  line 
in  place.  After  installation  all  that  a  right 
of  way  or  easement  of  this  character  would 
call  for  would  be  right  of  entry  and  of  in- 
gress and  egress  to  keep  the  line  in  repair. 
Unless  a  definite  width  should  be  actually 
taken  to  the  exclusion  of  the  owner  of  the 
fee,  wliich  would  be  undulv  burdensome  on 
both  applicant  and  owner,  no  definite  width 
could  be  accuratelv  described.  But  it  is 
argued  that  without  width  and  depth  it  will 
be  impossible  to  determine  the  damages. 
We  think  there  is  no  difficulty  confronting 
commissioners  or  juries  on  this  score.  The 
character  of  the  entry  and  of  the  use  and 
occupation  of  land  for  an  easement  or  right 
of  way  of  this  character  is  so  well  under- 
stood in  the  country  these  days  that  we 
think  a  jury  would  find  little  difficulty,  cer- 
tainly not  more  so  than  in  other  cases,  in 
reaching  a  proper  estimate  of  the  damages: 
not  only  this,  but  the  jury  could  and  would 
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be  enlightened  bj  evidence  on  the  question, 
And  thereafter  the  owner  of  the  right  of 
way  or  easement  would  always  be  confined 
to  a  reasonable  use,  and  liable  to  damages 
for  abuse  of  his  right.  We  think  the  stat- 
ute clearly  contemplates  the  taking  of  such 
A  right  of  way  or  easement.  Our  case  of 
Crosier  v.  Brown,  66  W.  Va.  273,  25  L.R.A. 
(N.S.)  174,  66  E.  E.  326,  says  in  the  first 
point  of  the  syllabus,  that  "an  easement  of 
private  way  over  land  must  have  a  particu- 
lar definite  line/'  That  case  related  to  a 
private  way  over  another's  land.  It  had  no 
particular  width  or  depth. .  In  Lovett  v. 
West  Virginia  Central  Gas  Co.  65  W.  Va. 
739,  24  L.R.A.(N.S.)  230,  66  S.  E.  198,  the 
l^as  company  it  seems  had  condemned  strips 
18  inches  wide  through  two  tracts  of  land, 
which,  of  course,  might  be  done,  but  every- 
one knows  that  18  inches  would  not  be  suf- 
ficient for  ingress  and  egress  in  the  work  of 
laying  and  maintaining  such  a  pipe  line. 
The  question  which  we  have  here,  however, 
was  not  decided  in  that  case.  In  Cincinnati ' 
Gas  Transp.  Co.  v.  Wilson,  70  W.  Va.  167, 
73  8.  £.  306;  the  proposition  was  apparent- 
ly the  same  as  in  this  case,  to  take  a  mere 
right  of  way  or  easement  less  than  a  fee 
over  defendant's  land.  The  only  question 
decided  there  which  can  have  any  appli- 
•cation  here  was  that  in  such  cases  the  land- 
owner is  entitled  to  damages  not  alone  for 
the  estate  or  interest  actually  taken,  but 
Also  damages  to  the  residue,  the  fee  in  the 
whole  tract,  including  therein  the  fee  in 
that  part  of  the  tract  covered  by  such  right 
of  way.  We  are  of  opinion  to  overrule  this 
point  of  error. 

The  next  point  is  that  the  public  use 
of  the  proposed  right  of  way  or  easement  is 
not  sufficiently  shown  to  warrant  the  judg- 
ment complained  of.  This  question  is  raised 
hj  the  demurrer,  by  the  pleas  filed,  as  well 
jw  by  some  of  those  rejected.  The  cases  re- 
lied upon  in  support  of  this  proposition  are : 
Valley  City  Salt  Co.  v.  Brown,  7  W.  Va. 
198,  5  Mor.  Min.  Rep.  397;  Baltimore  k 
O.  R.  Co.  V.  Pittsburg,  W.  &  K.  R.  Co.  17 
W.  Va.  812;  Varner  v.  Martin,  21  W.  Va. 
634;  Pittsburg,  W.  k  K.  R.  Co.  v.  Benwood 
Iron  Works,  31  W.  Va.  710,  2  L.R.A.  680, 
«  S.  E.  453;  Fork  Ridge  Baptist  Cemetery 
Asso.  V.  Reed,  33  W.  Va.  262,  10  S.  E. 
405;  Fallsburg  Power  &  Mfg.  Co.  v.  Alex^ 
Ander,  101  Va.  98,  61  L.R.A.  129,  99  Am. 
St.  Rep.  855,  43  S.  E.  194;  Charleston 
Natural  Gas  Co.  v.  Lowe,  52  W.  Va.  662, 
44  S.  E.  410;  Caretta  R.  Co.  v.  Virginia- 
Pocahontas  Coal  Co.  62  W.  Va.  185,  57 
"S.  E.  401.  In  substance  it  is  said  of  them 
that  they  affirm  the  following  propositions: 
(1)  That  the  use  which  the  public  is  to 
liave  of  the  property  taken  must  be  fixed 
«nd  definite,  and  on  terms  and  charges  fixed 
46  L.R.A.(N.S.) 


by  law;  (2)  that  such  public  use  must  be  a 
substantial  beneficial  one,  obviously  needful 
for  the  public,  which  it  cannot  do  without, 
except  by  suffering  great  loss  or  inconveni- 
ence; (3)  that  the  necessity  for  condem- 
nation must  be  apparent,  and  that  the  puL 
lie  need  must  be  an  imperious  one.  The»r 
propositions  are  drawn  mainly  from  the  lan- 
guage of  Judge  Green  in  Varner  v.  Martin, 
supra.  That  case  involved  the  constitution- 
ality of  an  act  of  the  legislature  giving 
right  to  take  the  land  of  anotiber  for  a 
private  way.  The  questions  involved  wen 
rather  legislative  than  judicial.  The  propc' 
sit  ions  were  correctly  applied  in  that  ca§*-. 
True  it  is,  however,  that  courts  may  general 
ly  inquire  into  the  question  whether  Xht 
property  proposed  to  be  taken  is  for  a  pult^ 
lie  use,  even  though  the  condemner  be  of  & 
class  of  persons  or  corporations  authoriz*"! 
to  take  land  for  public  use.  The  court  U 
low  properly  exercised  this  jurisdiction  r, 
this  case:  It  permitted  issues  to  be  ma>]- 
up  to  try  this  question,  and  by  findin^?  aib. 
adjudging  that  the  petitioner  had  t:fc 
right  to  take  the  property  by  condemnatior, 
it  necessarily  decided  that  the  use  t- 
which  the  right  of  way  or  easement  pro- 
posed to  be  taken  was  to  be  devoted  was  Ji 
public  use,  giying  the  right  to  take.  We 
do  not  propose  to  enter  upon  any  length} 
discussion  or  review  of  the  prior  decisioL^ 
of  the  court. 

On  the  first  proposition,  that  the  publi 
use  must  be  fixed  and  definite,  and  on  tern.- 
and  charges  fixed  by  law,  we  observe  fif^t 
that  the  legislature  by  general  law  has  cce 
f erred  upon  pipe  line  companies  organ izr^. 
for   transporting  oil  and   natural  gas.  tbp 
right  of  eminent  domain,  and  has  therely 
necessarily   imposed   upon  them,   as   pub'Je 
service  corporations,  the  right  and  duty  rf 
performing   a   public   service.     That    riga: 
and  duty   is  fixed  as  firmly  as   if  writtfn 
into  the  statute.    Pipe  lines  for  transport 
ing  oil  must  carry  oil,  as  railroads  mu«t 
carry  passengers  and  freight,  at  reasonatU 
rates,  if  such  rates  are  not  fixed  by  statute 
Pipe  line   companies   organized    for    trans 
porting  gas  must  serve  the  people  with  gn.^. 
under    reasonable   and   proper    regulation?, 
along  the  entire  line  traversed,  and  for  rea 
sonable  rates  fixed  by  themselves  or  by  stat- 
ute, or  by  contracts  or  ordinances  of  munici- 
palities.    Are  not  the  rights  of  the  publi: 
so  fixed  sufficiently  definite  to  answer  tb- 
requirements   of   the  law?     We    think   ?o. 
The  rights  of  the  people  are  thus  protect«>(l 
in  nearly  every  case  where  the   public  is 
served  by  public  service  corporations  far- 
nishing  water,  gas,  electricity,  or  transpor- 
tation.     Charleston    Natural    Gas    Co.    t. 
Lowe,  62  W.  Va.  662,  44  S.  E.  410,  aini 
Pittsburg  Hydro-Electric  Co.  v.  Liston.  70 
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W.  Va.  83,  40  LJLA.(N.S.)  602,  73  S.  E, 
86,  recent  decisions  of  this  court,  support 
these  conclusions.  Calor  Oil  &  Gas  Co.  v. 
Franzell,  128  Ky.  716,  36  L.R.A.(N.S.)  456, 
109  S.  W.  328,  as  well  as  Olmsted  v.  Morris 
Aqueduct,  47  N.  J.-  L.  311,  are  likewise  in 
point.  So,  also,  are  the  cases  of  Gibbs  v. 
Consolidated  Gas  Co.  130  U.  S.  396,  32  L. 
■ed.  979,  9  Sup.  Ct.  Rep,  653;  Munn  v.  Illi- 
nois, 94  U.  S.  133,  24  L.  ed.  86. 

On  the  question  of  the  public  necessity 
for  the  use  of  the  property,  covered  by  tlie 
last  two  propositions  relied  on,  it  may  be 
said  generally,  that  when  a  public  service 
^corporation  is  organized  to  serve  the  public, 
it  assumes  the  duties  and  responsibilities  in- 
cident to  that  service  and  imposed  upon  it 
by  law.    If  such  corporation  be  a  pipe  line 
company  to  transport  or  serve  the  public 
with  gas,  it  must  of  necessity  have  land  or 
rights  of  way  from  the  source  of  supply  to 
the  places  of  consumption.     It  is  unneces- 
sary to  argue  at  this  day  that  natural  gas 
for  light,  heat,  and  power  is  of  great  public 
utility,  and  if  the  public  is  served  there  is 
imperious  demand  for  rights  of  way  or  ease- 
ments in  that  service.    Where  a  public  ser- 
vice corporation  has  a  public  duty  to  per- 
form, what  is  necessary  in  the  way  of  ease- 
ments and  other  means  of  performing  this 
service  is  largely  a  matter  within  its  dis- 
cretion.   It  is  so  with  railroad  companies, 
and  we  see  no  reason  why  the  same  rule 
ahould   not   apply   to   pipe   line   companies 
transporting    gas.      When    the    legislature 
clothed   this  class   of   companies   with   the 
power  of  eminent  domain,  we  must  assume 
that  it  understood  the  nature  of  the  public 
service  to  be  performed,  and  determined  that 
there  was  sufficient  public  necessity  there- 
for.   Want  of  general  public  necessity  was 
urged    in    Pittsburg  Hydro-Electric   Co.   v. 
Lfiston,  supra,  and  the  question  was  there 
met  on  the  authoritv  of  Lewis  on  Eminent 

■r 

Domain,  by  the  proposition  that  the  ques- 
tion was  not  a  judicial  but  a  legislative 
one;  that  whether  necessity  for  taking  the 
land  exists  in  favor  of  the  condemner  is 
largely  a  matter  for  its  own  determination. 
But  it  ia  argued  that  but  few  persons 
Are  or  will  be  served  in  West  Virginia  by 
the  proposed  pipe  line;  that  most  of  the 
•gas  is  and  will  be  transported  into  Penn- 
sylvania; that  the  petitioner  is  a  corpora- 
tion under  the  laws  of  Pennsylvania,  and 
that  its  principal  business  is  to  produce  ^as 
4Lnd  transport  it  into  that  state,  and  that 
the  sovereign  right  of  eminent  domain  is 
properly  limited  to  the  service  of  the  peo- 
ple of  the  state  where  the  power  is  invoked. 
While  the  petitioner  is  a  foreign  corpora- 
tion, it  avers  and  proves  its  authority  to 
<lo  business  in  this  state.  Having  obtained 
authority  to  do  business  here,  §  30,  chap.  54, 
46  L.R.A.(NJ3.) 


Code  1906,  confers  upon  it  the  same  rights, 
powers,  and  privileges,  and  imposes  upon 
it  the  same  duties  and  liabilities,  and  sub- 
jects it  to  the  same  rules  and  regulations, 
as  domestic  corporations.  Floyd  v.  National 
Loan  &  Invest.  Co.  49  W.  Va.  327,  64  L.R.A. 
536,  87  Am.  St.  Rep.  805,  38  S.  E.  653. 
Section  24,  chapter  52,  of  the  Code,  provides 
that  "such  company  shall,  for  the  purpose 
of  transporting  natural  gas,  oils,  and  water, 
be  considered  and  held  to  be  a  common  car- 
rier, and  subject  to  all  the  duties  and  lia- 
bilities of  such  carriers  under  the  la\\s  of 
this  state.."  The  petition  avers,  and  the 
evidence  shows,  that  petitioner  is  serving 
many  persons  in  this  staff  with  gas.  True, 
but  few  at  present  are  being  served  by  the 
particular  line  in  question,  but  it  avers  and 
proves  its  willingnes  to  serve  all  persons 
applying,  subject  to  its  proper  rules  and 
regulations.  It  avers  and  proves  that  it  has 
fixed  reasonable  prices  and  rates  for  such 
service.  If  the  petitioner  is  serving  the  peo- 
ple of  West  Virginia  with  gas,  and  all  who 
apply,  as  it  avers  and  proves,  it  cannot  be 
denied  the  right  of  eminent  domain  beca'iee 
it  serves  the  people  in  another  state  into 
which  its  pipe  lines  go.  There  is  not  a 
particle  of  evidence  in  the  case  showing  or 
tending  to  sliow  that  petitioner  has  ever 
neglected  its  duty  toward  the  jpeople  of  this 
state.  That  but  few  are  shown  to  be  tak- 
ing gas  from  the  particular  line  sought  to 
be  extended  through  defendant's  land  is  of 
little  consequence.  The  petitioner  is  seek- 
ing business.  Practically  the  same  objec- 
tions were  interposed  to  the  rights  of  the 
petitioner  in  Pittsburg  Hydro-Electric  Co. 
V.  Liston,  and  were  met  in  the  same  way 
that  we  have  met  them  here. 

Lastly,  it  is  urged  that  it  was  error  to 
deny  the  defendant  the  right  of  trial  by 
jury,  on  the  question  of  the  public  need  or 
benefit  of  the  proposed  pipe  line.  This  the 
authorities  hold  is  a  judicial  question,  and 
not  one  of  fact  to  be  tried  by  a  jury.  Pitts- 
burg Hydro-Electric  Co.  v.  Liston,  supra; 
Sisson  v.  Buena  Vista  County,  128  Iowa, 
442,  70  L.R.A.  440,  104  N.  W.  454. 

The  foregoing  conclusions  lead  to  an  af- 
firmance of  the  judgment,  and  this  will  be 
the  mandate  of  the  court. 


MISSOURI    SUPREME    COURT. 

(Division  No.    1.) 

PETER  DE  FORD,   Appt., 

V. 

ISAIAH   JOHNSON,   Respt. 

(—  Mo.  — ,  168  S.  W.  29.) 

Husband  and  wife  —  alienation  of  af- 
fections —  divorce  —  effect  of  stat- 
ute. 

1.  A  statute  depriving  the  party  against 
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whom  a  decree  of  divorce  is  granted  of  all 
rights  and  claims  under  and  by  virtue  of 
the  marriage  does  not  deprive  him  of  a 
right  of  action  for  alienation  of  his  wife's 
affections    before   the   decree  was   granted. 

Same  — >  effect  of  decree. 

2.  A  decree  of  divorce  against  a  man  does 
not  deprive  him  of  the  right  to  damages 
against  one  who  alienates  the  affections  of 
his  wife  before  the  divorce  is  granted. 

(May  31,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
in  defendant's  favor  in  an  action  brought 


to  recover  damages  for  alleged  alienation 
of  the  affections  of  plaintifi^s  wife.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bird  &  Pope,  for  appellant: 

A  husband's  right  61  action  for  aliena- 
tion of  affections  is  personal,  and  is  not 
barred  by  a  judgment  of  divorce. 

Bennett  v.  Bennett,  116  N.  Y.  5S4,  5 
L.R.A.  563,  23  N.  E.  17;  Nolin  v.  Pearson, 
191  Mass.  283,  4  L.R.A.(N.S.)  643,  114 
Am.  St.  Rep.  605,  77  N.  E.  890,  6  Ann. 
Cas.  658;  Wales  v.  Miner,  89  Ind.  US; 
Michael  v.  Dunkle,  84  Ind.  644,  43  Am.  Rep. 
100;  Wood  ▼.  Mathews,  47  Iowa,  409;  Pur- 


Note.  —  Divorce  or  separation  as  affect^ 
ing  action  for  alienation  of  affections 
or  critninal  €^n\*ersaUon, 

As  to  conclusiveness  of  the  decree  of  di- 
vorce as  to  the  facts  upon  which  the  action 
for  criminal  conversation  or  alienation  of 
affections  is  based,  see  note  to  Luke  v.  Hill, 
38  L.R.A.  (N.S.)  559,  which  covers  the  gen- 
eral question  as  to  conclusiveness,  as  to 
third  persons,  of  a  decree  of  divorce,  as  to 
the  facts  adjudicated,  as  distinguished  from 
the  status  established. 

The  present  note  assumes  that  the  party 
bringing  the  action  is  one  ordinarily  en- 
titled to  maintain  an  action  of  the  nature 
herein  under  discussion.  (As  to  right  of 
wife  under  modern  married  women's  acts  to 
sue  for  alienation  of  the  affections  of  her 
husband,  see  note  to  Nolin  v.  Pearson,  4 
L.R.A.(N.S.)   643.) 

Aside  from  a  few  decisions  in  which  the 
decree  of  divorce  is  held  to  be  res  judicata 
as  to  the  issues  raised  in  the  alienation  or 
criminal  conversation  cases,  the  general  rule 
is  that  a  divorce  does  not  bar  an  action  for 
alienation  of  affections  or  criminal  conver- 
sation, but  that  evidence  thereof  may  be 
admitted  in  the  latter  actions.  Likewise  It 
is  tlie  majority  rule  that  articles  of  separa- 
tion do  not  bar  such  an  action. 

Divorce — in  general. 

The  following  cases  support  the  general 
rule  that  a  decree  of  divorce  does  not  bar 
an  action  for  previous  alienation  of  affec- 
tions or  criminal  conversation  or  seduction : 
Ash  V.  Prunicr,  44  C.  C.  A.  675,  105  Fed. 
722  (seduction)  ;  Prettyman  v.  Williamson. 
1  Penn.  (Del.)  224,  39  Atl.  731  (criminal 
conversation  and  alienation  of  affections)  : 
Sackheim  v.  Miller,  136  III.  App.  132 
(alienation  of  affections)  ;  Postlewaite  v. 
Postlewaite,  1  Tnd.  App.  473,  28  N.  E.  99 
(alienation  of  affections)  ;  Gregg  v.  Greprg, 
37  Ind.  App.  210,  75  N.  E.  674  (alienation 
of  affections)  ;  Michael  v.  Dunkle,  84  Ind. 
644,  43  Am.  Rep.  100  (criminal  conversa- 
tion) ;  Wales  v.  Miner,  89  Ind.  118  (crim- 
inal conversation  or  seduction)  ;  Wood  v. 
Mathews,  47  Iowa,  409  (criminal  conver- 
sation) ;  Berjmian  v.  Solomon,  143  Ky.  581, 
136  S.  W.  1010  (alienation  of  affections): 
Dickerman  v.  Graves,  6  Cush.  308,  53  Am. 
46  L.R.A.(N.S.) 


Dec.  41    (criminal  conversation) ;    Mead  t. 
Randall,    111    Mich.    268,    69    N.    W.    50e 
(alienation    of    affections   and    seduction i: 
Derham  v.  Derham,  125  Mich.  109,  83  N.  W. 
1006     (alienation    of    affections) ;     Clow  r. 
Chapman,  125  Mo.  101,  26  L.R.A.  412,  4ft 
Am.  St.  Rep.  468,  28  S.  W.  328  ( alienation 
of  affections)  ;   Sickler  ▼.  Mannix,   68  Neb. 
21,  93  N.  W.  1018  (alienation  of  affections) : 
Ratcliff  v.  Wales,  1  Hill,  63   (criminal  con- 
versation);  Simmons  v.  Simmons,  21   Abb. 
N.  C.  469,  4  N.  Y.  Supp.  221    (alienation  of 
affections)  ;    Hcndrick  v.   Biggar,    66    Misc. 
576,  122  N.  Y.  Supp.  162,  affirmed  on  condl 
tion  of  remission  of  damages   in    151  App. 
Div.  522,  136  N.  Y.  Supp.  306  (alienation  uf 
affections)  ;    Purdv  v.   Robinson,    133    App. 
Div.  155,  117  N.  Y.  Supp.  295  (criminal  con 
versation    and    alienation    of    aiffections) : 
Keen  v.  Keen,  49  Or.  362,  10  IxR^.(N^. 
504,  90  Pac.  147,  14  Ann.  Cas.  45    (aliens 
tion    of    affections) ;    Beach    v.    Brown.   '2f} 
Wash.  266,  43  L.RA.  114,  72  Am.  St.  Rep. 
98,  55  Pac.  46    (alienation  of  affections': 
Lee  v.  Hammond,  114  Wis.  650,  90  N.  W. 
1073   (criminal  conversation).     In  Beach  t. 
Brown,  supra,  in  determining  the  right  of 
a    wife    wno    had    obtained    a    divorce    U 
maintain   an   action   for   alienation    of   af- 
fections, the  court  discussed   the    effect  of 
the  divorce  decree  in  the  following    inter- 
esting language:      "But  the  action   in  tht$ 
case  was  brought  by  the  respondent  aft^r 
she  had  obtained  a  divorce  from   her  hus- 
band, and  it  is  therefore  urged  bv  appellant 
that,   if   she  ever   had   the  right    to   brin^ 
this   action,   it  was  lost  when   she  aoufrbt 
and    obtained    a   divorce;    that    all    rigbt"* 
were  settled  by  the  decree  of  divorce;  and 
cases  from  this  court  are  cited  to  sustain 
that  contention.    But  we  do  not  think  that 
the  cases  cited  or  the  law  bear  upon  this 
character  of  rights.     It  could  not,   in   the 
very  nature  of  things,  have  been   contem- 
pl^d  in  the  divorce  decree.    It  is  a  damage 
which  is  peculiar   to  the  wife,   which   tl«» 
husband,  under  no  rule  of  right,  could  have 
any  interest  in;   and  it  would  be  a  harsh 
rule  of  law  that,  conceding  that  the  wife 
had  this  right  during  coverture,  would  de 
prive  her  of  the  right  when   the   wrongful 
acts   of   which    she    complains    created    the 
necessity  for  and  caused  the  action  for  di- 
vorce.   Of  course  the  damages  could  not  be 
calculated  after  the  time  when  the  decree  of 
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dy  V.  Robinson,  133  App.  Div.  155,  117 
>s.  Y.  Supp.  295;  Prettyman  v.  Williamson, 
1  Penn.  (Del.)  224,  39  Atl.  731;  Beach  v. 
Brown,  20  Wash.  266,  43  L.R.A.  114,  72 
Am.  St.  Rep.  98,  55  Pac.  46. 

Section  2378,  Mo.  Rev.  Stat.  1909,  does 
not  forfeit  rights  against  third  persons 
accruing  during  the  existence  of  the  mar- 
riage relation. 

Kilburn  v.  Kilburn,  89  Cal.  46,  23  Am. 
St.  Rep.  447,  26  Pac.  636;  Kinzey  v.  Kin- 
zey,  115  Mo.  496,  20  L.R.A.  222,  22  S.  W. 
497;  Saunders  v.  Saunders,  144  Mo.  482, 
46  S.  W.  428;  Schuster  v.  Schuster,  93 
Mo.  438,  6  S.  W.  259;  Bufe  v.  Bufe,  88  Mo. 


App.  627;  Wales  v.  Miner,  89  Ind.  118; 
State  ex  rel.  Haines  v.  Parrish,  1  Ind.  App. 
441,  .27  N.  L.  052;  Buttlar  v.  Buttlar,  67 
N.  J.  Eq.  136,  56  Atl.  722;  2  Bishop,  Marr. 
&  Div.  §  1623;  Moss  v.  Fitch,  212  Mo.  484. 
126  Am.  St.  Rep.  568,  111  S.  W.  475; 
Ross  V.  Ross,  21  Or.  9,  26  Pac.  1007;  Bar- 
rett V.  Failing,  8  Sawy.  473,  3   Fed.  471. 

No  proof  wiEis  made  as  to  the  effect  of  a 
divorce  rendered  in  Idaho.  The  Missouri 
statute  being  penal,  there  is  no  presumption 
that  there  is  a  similar  statute  in  Idaho. 

St.  Sure  V.  Lindsfelt,  82  Wis.  346,  19 
L.R.A.  515,  33  Am.  St.  Rep.  50,  52  N.  W. 
308. 


divorce  was  obtained."  And  in  Michael  v. 
Dunkle,  84  Ind.  544,  43  Am.  Rep.  100,  supra, 
it  was  said  that  after  the  discovery  by  the 
husband  of  his  wife's  infidelity  it  was  not 
strange  that  he  permitted  her  to  obtain  a 
divorce  (obtained  upon  the  ground  of 
cruelty),  and  that  he  did  not  thereby  waive 
or  lose  his  right  to  redress  for  the  injury 
done,  as  it  \«)uld  not  be  in  the  interest  of 
good  order  and  the  public  morals  to  permit 
the  seducer  of  a  wile  to  set  up  the  divorce 
as  a  complete  defense  in  such  case. 

So  in  Philpott  v.  Kirkpatrick,  171  Mich. 
495,  137  N.  W.  232,  it  was  held  that  a  hus- 
bajid  was  not  estopped  from  maintaining  a 
suit  for  alienation  of  his  wife's  affections 
by  reason  of  having  previously  brought  a 
divorce  suit  in  which  he  compfained  of  the 
present  defendant's  interference  with  his 
domestic  relations,  and  in  which  he  ob- 
tained a  decree  of  divorce  upon  the  ground 
of  extreme  cruelty,  it  being  said  that  the 
respective  positions  of  the  plaintiff  in  the 
two  suits  were  not  so  inconsistent  as  to 
work  an  estoppel.  And  in  Modisett  v. 
McPike,  74  Mo.  636,  it  was  held  that  the 
fact  that  a  wife  obtained  a  divorce  from 
her  husband,  based  upon  his  misconduct, 
did  not  of  itself  constitute  a  defense  to  an 
action  by  him  for  alienation  of  her  affec- 
tions, if,  notwithstanding  the  misconduct  on 
the  part  of  the  plaintiff,  his  wife  would  not 
have  sued  him  for  divorce  if  it  had  not  been 
for  the  acts,  conduct,  and  influence  of  the 
defendant  (in  the  alienation  action),  where- 
by he  induced  her  to  sue  for  divorce. 

And  it  has  been  held  that  a  decree  of 
divorce  obtained  in  one  jurisdiction,  which 
is  invalid  in  another  jurisdiction,  does  not 
bar  an  action  for  criminal  conversation, 
brought  in  the  latter  jurisdiction.  Berney 
V.  Adriance,  157  App.  Div.  628,  142  N.  Y. 
Supp.  748;  C.  V.  D.  8  Ont.  L.  Rep.  308,  ap- 
peal dismissed  in  12  Ont.  L.  Rep.  24. 

— as  evidence. 

See  also  other  note  referred  to  at  the  be- 
^nning  of  the  present  note. 

It  is  generally  conceded  that  evidence  of 
the  fact  that  a  divorce  has  been  granted 
is  admissible.  This  privilege  has  been 
granted  upon  various  grounds,  bujt  the  ex- 
tent to  which  the  record  in  the  divorce  pro- 
ceed in?  mav  be  introduced  is  a  question 
46  L.R.A.(N.S.) 


upon  which  there  is  a  considerable  conflict 
of  authority. 

Thus,  it  has  been  held  that  evidence  that 
a  decree  of  divorce  was  obtained  by  the 
plaintiff  after  the  doing  of  the  acts*  com- 
plained of  in  the  action  for  alienation  of 
affections  is  admissible  in  the  latter  action 
for  the  purpose  of  showing  the  termination 
or  dissolution  of  the  marriage  relation. 
Waldron  v.  Waldron,  45  Fed.  315;  Woldson 
V.  Larson,  90  C.  C.  A.  422,  164  Fed.  548. 

And  it  has  been  held  that  the  fact  that 
a  divorce  has  been  granted  may  be  shown 
for  the  purpose  of  negativing  any  claim 
tliat  there  had  been,  up  to  the  time  of  the 
divorce,  a  reconciliation  between  the  plain- 
tiff and  his  wife.  Mead  v.  Randall,  111 
Mich.  268,  69  N.  W.  506. 

And  in  the  following  cases  it  was  held 
that  the  fact  that  a  divorce  was  granted 
subsequent  to  the  acts  complained  of  in  the 
alienation  or  criminal  conversation  action 
may  be  considered  in  mitigation  of  damages, 
for  the  reason  that  the  plaintiff  would  not 
be  entitled  to  recover  any  compensation  for 
the  loss  of  affection,  services,  society,  etc., 
of  his  wife  after  she  ceased  to  be  his  wife. 
Prettvman  v.  Williamson,  1  Penn.  (Del.) 
224,  39  Atl.  731  (criminal  conversation  and 
alienation  of  affections)  ;  McNamara  v.  Mc- 
Allister, 150  Iowa,  243,  34  L.R.A.(N.S.) 
436,  130  N.  W.  26,  Ann.  Cas.  1912  D,  463 
(alienation  of  affections) ;  Bergman  v.  Solo- 
mon, 143  Ky.  581,  136  S.  W.  1010  (holding 
that  the  record  of  the  divorce  suit,  showing 
withdrawal  of  the  defense  and  admission 
of  the  charges  of  cruelty  made  by  the  wife, 
was  admissible  as  tending  to  show  that  his 
feelings  were  not  damaged  to  the  extent  al- 
l.^ged  in  his  alienation  of  affections  action)  ; 
Purdy  v.  Robinson,  133  App.  Div.  155,  117 
N.  Y.  Supp.  295  (criminal  conversation  and 
alienation  of  affections). 

So,  in  Lee  v.  Hammond.  114  Wis.  550,  90 
N.  W.  1073,  it  was  held  that  both  the  fact 
that  a  divorce  had  been  granted  and  the 
ground  upon  which  it  was  obtained  formed 
legitimate  evidence  in  an  action  for  crimi- 
nal conversation. 

And  in  Hardwick  v.  Hardwick,  130  Iowa, 
230,  106  N.  W.  639,  it  was  held  that  evi- 
dence  that  the  plaintiff's  husband  had  insti- 
tuted a  suit  for  divorce,  and  that  it  was 
subsequently  dismissed,  was  properly  ad- 
mitted in  evidence  in  the  action  for  aliena- 
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If  proof  had  been  made  of  a  penal  stat- 
ute of  Idaho,  such  statute  could  not  be 
made  to  act  extraterritorially. 

Stanley  v.  Wabash,  St.  L.  k  P.  R.  Co. 
100  Mo.  435,  8  L.R.A.  549,  3  Inters.  Com. 
Rep.  176,  13  S.  W.  709;  Clark  v.  Clark, 
8  Cush.  385;  Hernandez's  Succession,  46 
La.  Ann.  962,  24  L.R.A.  831,  16  So.  461; 
2  Bishop,  Marr.  &  Div.  §  1618;  Stote  v. 
Fenn,  47  Wash.  561,  17  L.R.A.(N.S.)  800, 
92  Pac.  417;  Smith  v.  Ross,  7  Mo,  463; 
Fall  V.  Eastin,  215  U.  S.  1,  64  L.  ed.  65, 
23  L.R.A.(N.S.)  924,  30  Sup.  Ct.  Rep.  3, 
17  Ann.  Cas.  853;  Proctor  v.  Proctor,  215 
111.  275,  69  L.R.A.  673,  106  Am.  St.  Rep. 
168,  74  N.  E.  145,  2  Ann.  Cas.  819;  Hood 
V.  Hood,  130  Ga.  610,  19  L.R.A.iN.S.)  193, 
61  S.  E.  471,  14  Ann.  Cas.  369;  Doerr  v. 
Forsythe,  60  Ohio  St.  726,  40  Am.  St.  Rep. 
703,  35  N.  E.  1055;  Kline  v.  Kline,  57 
Iowa,  386,  42  Am.  Rep.  47,  10  N.  W.  825. 


A  judgment  in  one  state,  enforcing  a 
penal  statute  of  that  state,  cannot  be  made 
to  carry  the  enforcement  of  that  penalty 
to  another  state. 

Re  Ebbs,  150  N.  C.  44,  19  L.R.A,(X.S.> 
892,  63  S.  E.  190,  17  Ann.  Cas.  592;  Mc- 
Grew  V.  Mutual  L.  Ins.  Co.  132  Gal.  85, 
84  Am.  St.  Rep.  20,  64  Pac.  103;  Logan  t. 
United  States,  144  U.  S.  263,  36  L.  ed. 
429,  12  Sup.  Ct  Rep.  617;  Wisconsin  r. 
Pelican  Ins.  Co.  127  U.  S.  265,  32  L.  ed. 
239,  8  Sup.  Ct.  Rep.  1370;  Phillips  ▼.  Mad- 
rid, 83  Me.  205,  12  L.R.A.  862,  23  Am.  St 
Rep.  770,  32  Atl.  114;  Van  Storch  v.  Grif- 
fin, 71  Pa.  244;  Gamer  v.  Garner,  56  Md. 
127;  Ponsford  v.  Johnson,  2  Blatchf.  51. 
Fed.  Cas.  No.  11,266;  Thorp  v.  Thorp,  90 
N.  Y.  602,  43  Am.  Rep.  189;  Bullock  t. 
Bullock,  122  Mass.  3;  14  Cyc.  729:  2 
Bishop,  Marr.  &  Div.  §  1620. 

A  judgment  rendered  on  service  by  pub- 


tion  of  afTections,  where,  from  statements  by 
defendant,  it  was  inferable  that  he  had  par- 
ticipated in  the  matter  both  of  bringing  the 
suit  and  its  dismissal. 

And  in  Sackhcim  v.  Miller,  136  111.  App. 
132,  the  court  hold  that  both  the  bill  of 
complaint  and  the  decree  in  the  divorce  ac- 
tion, which  was  in  favor  of  the  wife  of  the 
plaintiff  in  the  alienation  action,  were  ad- 
missible in  evidence  in  the  latter  action 
upon  the  ground  that  evidence  sufficient  to 
warrant  the  granting  of  a  divorce  would 
tend  to  prove  that  the  love  and  affection  of 
the  plaintiff's  wife  were  alienated  by  the 
plaintiff  himself. 

And  the  record  of  the  divorce  suit  was 
held  admissible  in  evidence  in  an  action  for 
alienation  of  affections  in  Bergman  v.  Solo- 
mon, 143  Ky.  581,  136  S.  W.  1010,  where 
the  plaintiff  in  the  latter  action  had  with- 
drawn his  answer  and  admitted  the  charges 
of  cruelty  made  in  the  complaint  in  the 
divorce  action,  the  court  savmg  that  such 
course  tended  to  show  that  \ie  was  willing 
to  get  rid  of  his  wife. 

But  in  Sickler  v.  Mannix,  68  Neb.  21,  93 
N.  W.  1018,  wherein  it  was  contended  that 
a  divorce  decree  obtained  by  the  husband 
upon  the  ground  of  extreme  cruelty  was  ad- 
missible in  evidence  in  favor  of  the  defend- 
ant in  an  action  brought  by  the  divorced 
wife  for  alienation  of  her  *  husband's  af- 
fections, ns  tending  to  explain  the  reason 
why  the  husband  refused  to  live  with  his 
wife,  it  was  held  that  the  divorce  record 
was  properly  excluded,  the  then  present  de- 
fendant not  having  been  a  party  to  the 
divorce  proceeding,  the  court  saying  that  it 
is  only  where  a  judicial  record  contains  an 
admission  of  one  or  the  other  of  the  parties 
to  it  that  it  is  admissible  in  favor  of  a 
stranger,  and  that  in  the  case  under  con- 
sideration the  wife  not  only  had  not  ad- 
mitted the  charges,  but  had  denied  and 
contested  Ihem.  The  court  further  said  that 
the  fact  that  the  court  found  against  her 
on  the  trial  did  not  make  the  findings  ad- 
rnissihle  in  such  a  case. 
46  L.R.A.(N.S.) 


And  in  Waldron  v.  Waldron,  45  Fed.  315, 
where  the  action  was  by  a  wife  for  alieDating 
the    affections    of    her    husband    during    a 

Eeriod  preceding  the  time  of  the  obtaining 
y  her  of  a  divorce,  which,  acting  on  the 
status  of  the  parties,  dissolved  the  marriace 
and  left  each  free  to  remarry,  it  was  held 
that  neither  allegations  in  the  complaint  in 
the  divorce  action  nor  evidence  taken  upon 
the  trial  of  that  action  was  admissible  in  evi- 
dence in  the  alienation  action  aa  against 
one  who  was  not  a  party  to  the  divoroe  ac- 
tion. 

And  in  Mead  v.  Randall,  111  Mich.  268,  69 
N.  W.  506,  it  was  held  that  the  bill  of  com- 
plaint in  the  divorce  proceeding,  beinff  an 
ex  parte  statement  of  the  plaintiff,  not  aim- 
self  a  competent  witness,  waa  not  admissible 
in  an  action  for  alienation  of  affections  and 
seduction. 

So,  in  Woldson  v.  Larson,  90  C.  C  A. 
422,  164  Fed.  648,  it  was  held  that  a  decree 
of  divorce  obtained  since  the  occurrence  of 
the  tort  complained  of  in  an  action  for 
alienation  of  affections  was  admissible 
neither  for  the  purpose  of  showing  the 
ground  on  which  the  divorce  was  obtained 
nor  aa  proof  of  the  fact  with  which  the  de- 
fendant in  the  alienation  action,  who  was 
not  a  party  to  the  divorce  proceeding,  was 
charged. 

Separation  agreements. 

As  before  stated,  the  general  rule  is  that 
separation  agreements  do  not  bar  either  an 
action  for  alienation  of  affections  or  crimi- 
nal conversation ;  but  in  some  cases  it  has 
been  held  that  no  right  of  action  exists 
where  the  consortium  has  been  voluntarily 
relinquished,  but  it  seems  that  this  fact 
should  be  considered  in  mitigation  of  dam- 
ages rather  than  as  raising  a  bar  to  an 
action. 

Thus,  it  has  been  held  that  a  written 
agreement  between  a  husband  and  wife, 
whereby  the  wife  assumed  to  release  her 
marital  rights,  and  in  which  a  separation 
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lication  cannot  affect  property  rights  of 
the  defendant  in  another  state. 

Moss  V.  Fitch,  212  Mo.  484,  126  Am.  St. 
Rep.  568,  111  S.  W.  476;  Anthony  v.  Rice, 
110  Mo.  227,  19  S.  W.  423;  Hamill  v.  Tal- 
iott,  72  Mo.  App.  30,  81  Mo.  App.  214; 
.Anderson  v.  Anderson,  55  Mo.  App.  272; 
Pennoyer  v.  Neff,  96  U.  S.  714,  727,  24 
U  ed.  565,  570;  Hood  v.  Hood,  130  Ga.  610, 
19  L.R.A.(N.S.)  193,  61  S.  E.  471,  14  Ann. 
::a8.  359;  Proctor  v.  Proctor,  215  111.  27 i5, 
39  L.R.A.  673,  106  Am.  St.  Rep.  168,  74 
ST.  E.  145,  2  Ann.  Gas.  819;  McGuinness  v. 
VfcGuinness,  71  N.  J.  Eq.  1,  62  Atl.  937; 
Doerr  v.  Forsythe,  50  Ohio  St.  726,  40  Am. 
3t.  Rep.  703,  35  N.  E.  1055 ;  Kline  v.  Kline, 
57  Iowa,  386,  42  Am.  Rep.  47,  10  N.  W. 
325;  14  Gyc.  589;  Ellison  v.  Martin,  53 
Mo.  575;  Stallings  v.  Stailings,  9  L.R.A. 
(N.S.)  593,  note. 

The   Idaho    decree   does   not   purport   to 


affect  any  of  defendant's  property  rights. 
It  only  affected  his  matrimonial  status. 

Janney  v.  Spedden,  38  Mo. -395;  Hekking 
V.  Pfaff,  82  Fed.  403,  43  L.RA.  618,  3a 
C.  C.  A.  328,  60  U.  S.  App.  484,  91  Fed. 
60;  Rigney  v.  Rigney,  127  N.  Y.  408,  24 
Am.  St.  Rep.  462,  28  N.  E.  405. 

If  the  Idaho  decree  had  purported  to  af- 
fect any  of  defendant's  rights,  the  courts 
of  Missouri  would  not  be  bound  to  enforce 
thai  judgment. 

Smith  V.  Ross,  7  Mo.  463;  Pennoyer  v, 
Neff,  95  U.  S.  714,  729,  24  L.  ed.  565,  571; 
Haddock  v.  Haddock,  201  U.  S.  562,  50  L. 
ed.  867,  26  Sup.  Ot.  Rep.  525,  5  Ann.  Gas. 
1;  Fall  V.  Eastin,  215  U.  S.  1,  64  L.  ed. 
65,  23  L.R.A.(N.S.)  924,  30  Sup.  Gt.  Rep. 
3,  17  Ann.  Gas.  853;  Reed  v.  Reed,  52[ 
Mich.  117,  50  Am.  Rep.  247,  17  N.  W.  720. 

Mr.  Ben  T.  Hardin  for  respondent. 


ind  living  apart  were  provided  for,  afforded « 
lo  complete  defense  to  an  action  for  aliena- 
tion of  the  husband's  affections.  Betser  v. 
Betser.  87  111.  App.  399,  affirmed  in  186  ID. 
537,  52  L.RJL  630,  78  Am.  St.  Rep.  303, 
58  N.  E.  249;  Metcalf  v.  Tiffanv,  106  Mich. 
504,  64  N.  W.  479;  Simmons  v.  Simmons,  21 
n  Abb.  N.  C.  469,  4  N.  Y.  Supp.  221; 
tfendrick  v.  Biggar,  66  Misc.  576,  122  N.  Y. 
>upp.  162,  affirmed  on  condition  of  remis- 
uon  of  damages  in  151  App.  Div.  522,  136 
SJ.  Y.  Supp.  306;  Wilson  v.  Goulter,  29  App. 
Oiv.  85,  51  N.  Y.  Supp.  804. 

And  in  Silvernali  v.  Westerman,  11  Luz- 
erne, Leg.  Reg.  5,  where  the  defendant  "sepa- 
ated"  from  his  wife,  it  seems  to  have  been 
Lssumed  that  the  separation  did  not  bar  the 
> ringing  by  him  of  an  action  of  criminal 
onversation  against  her  paramour.  In  this 
ase  the  nature  of  the  separation  was  not  re- 
K>rted,  but  it  seems  to  oave  been  regarded 
n  effect  as  a  divorce. 

And  in  Jenkins  v.  Ohism,  25  Ky.  L.  Rep. 

36,  76  S.  W.  405,  it  was  held  that  articles 

f  separation  under  which  the  wife  did  not 

eceive  anything  for  her  support  did  not  bar 

er   right  of  action  against  a  third  person 

jr  alienation  of  affections.    The  failure  of 

le  separation  agreement  to  provide  for  the 

ife's  support  was  assigned  as  the  reason 

>r   BO  holding.    But  that  the  provision  for 

ipport  would  not  bar  the  action,  but  would 

I  or  el  V  affect  the  damages  recoverable,  see 

letcalf  V.  Tiffany,  106  Mich.  504,  64  N.  W. 

79,  wherein  it  was  held  that  a  separation 

jreement  made  upon  a  valuable  considera- 

on,  which  teleased  the  husband  from  all 

>ligations   to   support   and    maintain    the 

ife,  merely  barred  recovery  of  damages  for 

88    of   support  in  an   action   by   her   for 

ienation  oi  affections. 

And  it  seems  to  be  the  present  law  of 

ngland  that  a  deed  of  separation  does  not 

ir  an  action  for  damages  for  alienation  of 

Tections    or    criminal    conversation.      See 

ard  V.  Izard,  L.  R.  14  Prob.  Div.  45,  58 

J.  Prob.  N.  S.  83,  60  L.  T.  N.  S.  399,  37 

eek.  Rep.  496   (holding  that  such  is  the 

(    L.R.A.(N.S.) 


rule,  especially  where  the  defendant  was  the 
cause  of  the  separation) ;  Evans  v.  Evana 
[1899]  P.  196,  68  L.  J.  Prob.  N.  S.  70,  81 
L.  T.  N.  S.  60;  Ghambers  v.  Gaulfield,  6 
East,  245;  and  the  opinion  of.  the  House  of 
Lords  as  reported  in  L.  R.  14  Prob.  Div. 
46,  note,  ifarlier  English  cases  seemingly 
adopted  a  different  view.  See  Weedon  v. 
Timbrell,  6  T.  R.  357;  Malcomson  v.  Givins, 
L.  R.  14  Prob.  Div.  45,  note;  and  Bartelot  v. 
Hawker,  1  Peake,  N.  P.  Gas.  7.  Weadon  v, 
Timbrell,  supra,  was  followed,  but  by  a 
divided  court,  in  Patterson  v.  McGregor,  28 
U.  G.  Q.  B.  280. 

But  where  a  criminal  conversation  takes 
place  after  a  separation  agreement  which 
was  voluntarily  entered  into  has  become 
effective,  it  has  been  held  that  the  agree- 
ment is  a  complete  bar  to  an  action  based 
upon  the  criminal  conversation.  Fry  v. 
Drestler,  2  Yeates,  278.  A  distinction  waa 
drawn  in  this  case  between  separation  agree- 
ments voluntarily  entered  into  and  those  to 
which  the  aggrieved  party  did  not  willingly 
consent,  it  being  said  that  in  the  latter  case 
the  aggrieved  party  was  not  barred  from 
bringing  an  action  for  criminal  conversation, 
even  though  the  offensive  acts  occurred  after 
the  separation.  And  in  Buckel  v.  Suss,  28 
Abb.  N.  C.  21,  18  N.  Y.  Supp.  719,  affirmed 
on  opinion  below  in  2  Misc.  571,  21  N.  Y. 
Supp.  907,  where  the  action  was  for  enticing 
away  plaintiff's  husband  and  depriving  her 
of  his  "comfort,  society,  consort,  aid,  and 
assistance,"  the  damages  recoverable  for 
which  are  the  loss  of  the  "society,  comfort, 
and  assistance"  of  the  husband,  it  was  held 
that  a  separation  agreement  voluntarily 
entered  into  under  sanction  of  the  court 
barred  the  action,  it  being  said  that  the 
legal  separation  renounced  the  elements 
upon  which  she  must  rely  to  sustain  her  ac- 
tion. But  this  case  has  been  questioned, — 
see  Hendrick  v.  Biggar,  66  Misc.  576,  122 
N.  Y.  Supp.  162,  affirmed  on  condition  of 
remission  of  damages  in  151  App.  Div.  522, 
136  N.  Y.  Supp.  306.  Q.  J.  G. 
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Graves,  J.,  delivered  the  opinion  of  the 
court : 

December  28,  1906,  the  plaintiff  sued  the 
defendant  in  the  circuit  court  of  Jackson 
county    for    an    alleged    alienation    of    his 
wife's  affections.     Plaintiff  recoverod  judg- 
ment for  $5,500,  a^d  upon  defendant's  ap- 
peal to  the  Kansas  City  court  of  appeals 
the  judgment  was  reversed  for  error  in  an 
instruction.     162  Mo.  App.  209,  133  S.  W. 
393.     In  the  opinion  of  the  Kansas  City 
court  of  appeals  it  is  stated  that  the  answer 
was  a  general  denial.    The  record  before  us 
shows  that  on  October  1,  1908,  the  plaintiff 
tiled  an  amended  petition,  asking  for  dam- 
ages in  the  aggregate  sum  of  $25,000.    Of 
these  alleged  damages  $15,000  is  denominat- 
ed actual  and  $10,000  punitive.    The  court 
of  appeals  passed  upon  the  case  in  Janu- 
ary, 1911,  and  October  6,  1911,  the  defend- 
ant amended  its  answer  in  advance  of  the 
retrial  nisi.    The  answer  in  this  record  has 
two  strings  to  its  bow.     First  we  have  a 
general  denial.     For  a  further  defense  the 
new   answer   thus  speaks:      "And  for  fur- 
ther answer  to  plaintiff's  petition,  this  de- 
fendant  says   that   during   that  time   that 
Mary  De  Ford  was  the  wife  of  the  plaintiff, 
he   was   guilty  of   such   cruel   neglect  and 
barbarous   treatment   of   his   said   wife   as 
to  cause  her  to  institute  suit  against  him 
for  divorce,  and  on  the  20th  day  of  May, 
1909,  Mary  De  Fo^d,  the  wife  of  the  plain- 
tiff, at  their  home  in  the  city  of  Grange- 
ville,    in    Idaho    county,    in    the    state    of 
Idaho,  instituted  such  suit  in  the  district 
court  of  said  county  and  state,  against  the 
plaintiff,  Peter  De  Ford,  for  divorce,  and 
afterward,  to  wit,  on  the  3d  day  of  Sep- 
tember,  1909,   in   said   court,   a   decree   of 
divorce  was  adjudged  in  favor  of  the  said 
Mary  De  i^'ord  and  against  the  said  Peter 
De  Ford,  the  plaintiff  herein,  and  he  was 
adjudged   the   guilty   party;    and   that   by 
reason  of  said  judgment  and  decree  in  said 
suit  for  divorce,  the  plaintiff  has  thereby 
forfeited  all  rights  and  claims  under  and  by 
virtue  of  his  marriage  with  the  said  Mary 
De   Ford,   and   plaintiff  is   thereby,  barred 
from  any  claim  or  right  of  recovery  in  this 
action.     Wherefore,  having  fully  answered, 
this  defendant  asks  to  be  discharged  with 
its  proper  costs."     Reply  to  this  new  an- 
swer  was    a  general   denial.     The   bill   of 
exceptions  filed  is  in  abbreviated  form,  and 
was   evidently   so   framed   as  to  present  a 
single   issue.     The  bill   of   exceptions   con- 
tains this  recitation:     "And  said  plaintiff 
introduced   evidence   tending   to    prove   all 
the  allegations  of  his  petition  filed  in  the 
above-entitled    cause.      And    said    defend- 
ant, as  a  part  of  the  cross-examination  of 
the  plaintiff  himself,  offered  in  evidence  a 
certified   copy  of   original  complaint,  sum- 
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mons,  alias  summons,  and  judgment  in  th« 
case  of  Mary  E.  De  Ford,  Plaintiff,  v.  Peter 
De  Ford,  Defendant,  in  the  district  court 
of  Idaho  county,  state  of  Idaho.  To  tbe 
introduction  of  which  complaint,  summon». 
alias  summons,  and  judgment  in  evidence, 
plaintiff  objected  as  incompetent,  irreleyast. 
and  immaterial,  and  of  no  extraterritorial 
effect,  and  no  defense  to  the  probecutios 
of  this  action,  and  of  no  binding  force  upon 
him  in  this  action  in  the  state  of  Missouri. 
The  court:  Objection  overruled.  To  whid 
action,  order,  and  ruling  of  tbe  court  couc- 
sel  for  plaintiff  then  and  there  duly  ex- 
cepted." 

The  bill  of  exceptions  then  contains  i 
full  transcript  of  all  the  proceedinp  is 
the  Idaho  court  of  this  divorce  proceedic: 
from  the  petition  to  the  judgment.  Ttf 
petition  in  the  divorce  suit  was  filed  May 
26,  1909.  Proof  of  service  of  summons  j 
the  divorce  case  thus  reads: 

State  of  Kansas,  County  of  Wyandotte. 

James  R.  Pollard,  being  duly  swont 
says:  That  he  is  a  citizen  of  the  Unite: 
States  over  the  age  of  twenty -one  yean, 
and  a  resident  of  Kansas  City,  State  of  Mis- 
souri, and  not  a  party  to  nor  in  anywise 
interested  in  the  action  mentioned  in  tbe 
annexed  alias  summons;  that  he  personaCT 
served  the  within  alias  summons  on  tbe 
defendant  named  in  said  alias  summoa?. 
Peter  De  Ford,  by  delivering  to  and  leavirz 
with  said  Peter  De  Ford,  said  defendasi 
personally  at  Kansas  City,  state  of  Kans.s.^ 
on  the  I4th  day  of  June,  1909,  a  copy  of 
said  alias  summons,  together  iwith  a  cofj 
of  the  complaint  in  the  action  named  i: 
the  said  alias  summons  attached  to  sai^ 
copy  of  alias  summons. 

James  R.  Pollard. 

Subscribed  and  sworn  to  before  me  ihi 
I5th  day  of  June,  1909. 

O.  Q.  Claflin, 

Notary  Public  of  the  County  of  Wvaa- 
dotte,  State  of  Kansas.     [Notarial  Seal] 

The  grounds  for  divorce,  as  stated  in  t)'" 
petition,  are :  "That  the  said  defendant  for 
more  than  two  years  last  past  wilfully  ncf 
lected  to  provide  plaintiff  with  the  comicn 
necessities  of  life,  because  of  his  idleness, 
profligacy,  and  dissipation.  That  on  or 
about  November,  1906,  the  defendant,  dl« 
regarding  the  solemnity  of  his  marriaj^ 
vows,  wilfully  and  without  cause  deserted 
and  abandoned  the  plaintiff,  and  ever  sio^^ 
has  and  still  continues  so  to  wilfully  ar.i 
without  cause  desert  and  abandon  the  plam- 
tiff,  and  to  live  separate  and  apart  from 
her  without  sufficient  cause  or  any  reasoc, 
and  against  her  will  and  without  her  e<nB- 
sent." 
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The  judgment,  bo  far  as  material,  reads: 
'Whereupon  witnesses  oh  the  part  of  the 
plaintiff  were  duly  sworn  and  examined, 
and,  the  evidence  being  closed,  the  cause 
was  submitted  to  the  court  for  considera- 
tion and  decision,  and  after  deliberation 
thereon,  and  it  appearing  to  the  court  that 
all  itaterial  allegations  of  the  complaint 
are  sustained  by  testimony  free  from  all 
legal  exceptions  as  to  its  competency,  ad- 
missibility, and  sufficiency,  and  it  also  ap- 
pearing to  said  court  that  said  defendant 
was  dulv  served  with  summons,  and  all  and 
singular  the  law  and  the  premises  being 
by  the  court  here  understood  and  fully  con- 
sidered, wherefore,  it  is  here  ordered,  ad- 
judged, and  decreed,  and  this  does  order, 
adjudge,  and  decree  that  the  marriage  be- 
tween the  said  plaintiff,  Mary  E.  De  Ford, 
and  the  said  defendant,  Peter  De  Ford,  be 
dissolved,  and  the  same  is  hereby  dissolved, 
and  the  said  parties  are,  and  each  of  them 
is,  free  and  absolutely  released  from  the 
bonds  of  matrimony  and  all  the  obligations 
thereof." 

On  his  cross-examination  the  plaintiff  ad- 
mitted that  he  was  the  Peter  De  Ford  men- 
tioned in  the  divorce  proceeding,  and  fur- 
ther   admitted    that,    "about    ffve    months 
after   said   decree  of   divorce  was   granted 
said  Mary  E.   De  Ford,  his  wife,   he  was 
married  to  one  Elder  Childers   in  Kansas 
City,  Wyandotte  county,  Kansas,  the  same 
county  in  which  said  summons   iii  the  di- 
vorce case  of  said  Mary  E.  De  Ford  was 
served  upon  him  by  James  R.  Pollard  on 
June    14,   1909,   and   that   the   said   second 
wife  died  thereafter  on  October  15,  1910." 
The  bill  of  exceptions,  as  duly  signed  and 
allowed    by   the   trial   judge,   then   further 
recites :  "At  the  close  of  the  evidence  on  the 
part   of   plaintiff,   the   defendant   asks   the 
court  to  give  the  following  instruction,  to 
wit:  *The  court  instructs  the  jury  that  un- 
der the  pleadings  and  the  evidence  in  this 
case  the  plaintiff  is  not  entitled  to  recover, 
and   your  verdict  must  be  for  the  defend- 
ant.'     And   said   instruction   in  the  nature 
of  a  demurrer  to  the  evidence  having  been 
argued  by   counsel   and   considered  by   the 
court    given,    but    solely    and    entirely    for 
the  reason  as  stated,  held,  and  decided  by  tlie 
court    at   the  time,  that   the   right  of   thi» 
plaintiff  to  recover  herein,  as  made  by  his 
evidence,  was  lost  and  destroyed  by  reason 
of  the  fact  that  since  the  plaintiff  had  com- 
menced   his    said    action    herein    his    wife, 
Mary  E.  De  Ford,  had  obtained  said  decree 
of  divorce  from  him  in  the  district  court  of 
Idaho  county,  state  of  Idaho,  as  shown  by 
the  said  record  of  said  divorce  proceeding 
ifitroduced  in  evidence,  and  in  and  by  said 
decree  of  divorce  said  Peter  De  Ford  had 
been    adjudged  the  guilty  party,  and  that 
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thereby  he  had  forfeited  his  right  to  have 
and  to  further  proceed  with  the  cause  of 
action  sued  for  herein,  to  all  of  which  find- 
ing, decision,  and  judgment,  and  each  part 
thereof,  plaintiff  duly  excepted.  And  there- 
upon the  court  gave  and  read  said  instruc- 
tions to  the  jury,  in  the  nature  of  a  de- 
murrer to  the  evidence,  said  plaintiff  duly 
excepting,  and  thereupon  plaintiff  took  an 
involuntary  nonsuit  herein,  with  leave  to 
file  a  motion  herein,  to  set  the  same  aside, 
which  the  court  granted."  After  an  un- 
successful motion  to  set  aside  the  nonsuit, 
the  plaintiff  brings  the  case  here  by  appeal. 
I.  Much  is  said  in  the  briefs  as  to  wheth- 
er a  certain  statute  of  Missouri  should  be 
considered  as  effective  in  this  case.  This 
statute  is  relied  upon  by  the  defendant.  It 
is  now  §  2378,  Rev.  Stat.  1909,  and  so  far 
as  applicable  reads:  "In  all  cases  of  divorce 
from  the  bonds  of  matrimony,  the  guilty 
party  shall  forfeit  all  rights  and  claims 
under  and  by  virtue  of  the  marriage." 
Plaintiff  urges  that  the  statute  is  penal  in 
character,  and  tience  there  is  no  presump- 
tion of  a  similar  statute  in  Idaho,  or,  in 
other  words,  that  we  cannot,  in  absence  of 
proof  the  Idaho  law,  presume  that  it  is 
the  same  as  the  Missouri  law.  In  the  view 
we  have  of  the  case  it  is  a  waste  of  energy 
to  discuss  this  question.  For  our  discussion 
we  shall  proceed  upon  the  theory  that  Idaho 
did  have  such  a  statute  as  our  statute, 
§  2378,  supra.  That  statute  has  no  appli- 
cation to  a  case  like  the  one  at  bar.  Aliena- 
tion of  the  wife's  affections  is  a  tortious 
act  of  some  third  person  as  against  the 
rights  of  the  husband.  Tlie  right  to  sue 
is  one  which  must  arise  whilst  the  marital 
relations  exist,  but  it  is  not  a  right  which 
grows  out  of  the  marital  relation,  and  is 
not  one  of  the  forfeited  rights  mentioned  in 
the  statute.  The  "rights  and  claims'*  re- 
ferred to  in  this  statute  are  rights  and 
claims,  between  husband  and  wife,  which 
spring  up  by  reason  of  the  marriage,  and 
the  statute  has  no  reference  whatever  to 
the  tortious  act  of  a  third  party  during 
the  existence  of  the  marriage  relation, 
which  toitious  act  gives  the  husband  a 
cause  of  action  as  against  such  third  party. 
To  put  an  A  B  C  case,  if  a  railway  com- 
pany cripple  and  injure  the  wife  of  A,  so 
that  he  is  deprived  of  her  society  and  aid, 
is  the  right  of  action  a  right  and  claim 
"under  and  by  virtue  of  the  marriage?" 
We  think  not.  Neither*  is  the  cause  of  ac- 
tion stated  in  this  petition  such  a  claim  or 
right.  Cases  cited  by  learned  counsel  for 
the  defendant  are  not  in  point.  They  dis- 
cuss claims  and  rights  which  really  grow 
out  of  the  marriage  contract  and  marriage 
relation.  They  do  not  discuss  the  rights  of 
a  husband  for  the  tortious  acts  of  a  third 
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party  occurring  whilst  the  marriage  rela- 
tion exists.  This  statute  has  no  bearing 
upon  the  case  at  bar.  .  A  reading  of  it 
should  have  been  sufficient  for  tKe  trial 
court. 

II.  By  the  petition  the  wrongful  and  tor- 
tious acts  of  the  defendant  are  charged  to 
have  occurred  in  the  years  of  1905  and 
1906.  The  divorce  proceeding  was  in  1909. 
If  the  defendant  violated  the  rights  of  the 
plaintiff,  and  if  he  wronged  the  plaintiff, 
such  wrong  was.  done  whilst  the  marital 
relation  existed.  Plaintiff  in  the  brief 
urges  many  reasons  against  the  admission 
of  the  Idaho  judgment  and  decree  of  di- 
vorce, but  these  we  shall  pass.  We  shall 
give  to  that  judgment  full  credit,  and  per- 
mit it  to  have  all  the  weight  to  which  it  is 
entitled.  The  question  then  arises,  Does 
that  judgment  bar  and  foreclose  the  right 
of  plaintiff  in  this  action?  To  this  ques- 
tion we  answer,  "No."  The  tort  was  com- 
plete before  this  divorce.  That  such  an  ac- 
tion is  a  tort  and  personal  action  belong- 
ing to  the  injured  spouse  is  clearly  shown 
by  the  case  law.  Bennett  v.  Bennett,  116 
N.  Y.  684,  6  L.R.A.  653,  23  N.  E.  17 ;  Nolin 
V.  Pearson,  191  Mass.  283,  4  L.R.A.(N.S.) 
643,  114  Am.  St.  Rep.  605,  77  N.  £.  890,  6 
Ann.  Gas.  658;  Modisett  v.  McPike,  74 
Mo.  636;  Clow  v.  Chapman,  126  Mo.  loc. 
cit.  106,  26  L.R.A.  412,  46  Am.  St.  Rep. 
468,  28  S.  W.   328. 

That  a  judgment  for  divorce,  even  at  the 
husband's  fault,  is  not  a  bar  to  an  action 
of  this  kind,  is  clearly  shown  by  the  au- 
thorities. In  Michael  v.  Dunkle,  84  Ind. 
loc.  cit.  545,  "\  Am.  Rep.  100,  it  is  said: 
"The  evidence  shows,  or  tends  strongly  to 
show,  without  conflict,  that  before  the  crimi- 
nal intercourse  occurred  the  appellee  and 
wife  had  finally  separated,  that  they  did 
not  afterwards  live  together,  and  that  be- 
fore the  commencement  of  this  action  she 
obtained  a  decree  of  final  divorce  from  him ; 
and  upon  these  facts  it  is  insisted  that  the 
appellee  was  not  entitled  to  recover.  We 
think  otherwise.  The  woman  was  still  the 
appellee's  wife,  and  notwithstanding  the 
differences  which  had  led  to  the  separation, 
which  it  seems  was  caused  by  his  cruelty, 
there  might  have  been  a  reconciliation  be- 
tween them;  and  indeed  there  is  evidence 
that  the  appellee  was  seeking  to  bring  this 
about  at  the  time  when  the  offenses  of  the 
appellant  were  committed  and  discovered. 
After  this  discoveryi  it  is  not  strange  that 
the  appellee  permitted  his  wife,  without 
resistance,  to  obtain  a  divorce;  but  he  did 
not  thereby  waive  or  lose  his  right  to  re- 
dress for  the  injury  done.  1%  would  not 
be  in  the  interests  of  good  order  and  the 
public  morals  to  permit  the  seducer  of  a 
wife  to  set  up  a  disagreement,  or  even  a 
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separation,  between  her  and  the  husband, 
as  a  complete  defense  to  an  action  by  tbe 
latter  for  the  wrong." 

In  Wales  v.  Miner,  89  Ind.  118,  the  role 
is  well  stated  in  the  second  svllabus  thus: 
"That  the  plaintiff  and  his  wife  were  di- 
vorced before  the  suit  was  begun  is  no 
defense  to  a  suit  for  criminal  conversation." 
In  that  case  the  wife  got  the  divorce,  and 
the  suit  was  not  brought  until  after  the 
divorce  had  been  granted. 

In  Wood  v.  Mathews,  47  Iowa,  loc  cit 
411,  that  court  upon  this  point  aays:  "The 
evidence  shows  that  after  the  injuries  com- 
plained of,  and  before  this  action  wu 
brought,  the  plaintiff's  wife  procured  a  di- 
vorce from  him.  The  court  instructed  that 
this  constitutes  no  defense  to  an  actioo 
for  damages  against  the  defendant  for  asT 
injuries  which  he  may  have  sustained  prior 
to  the  time  of  procuring  the  divorce  Ap- 
pellant complains  of  the  giving  d  this  in- 
struction. In  it  there  is  no  error.  Actions 
of  this  kind,  after  a  decree  of  divorce,  were 
maintained  in  Dickerman  v.  Graves,  6  Cush. 
308,  53  Am.  Dec.  41,  and  in  R&tcliff  v. 
Wales,  1  Hill,  63." 

In  21  Cyc.  p.  1620,  the  rule,  well  sup- 
ported by  authority,  is  thus  announced: 
"Where  the  wife's  right  to  sue  is  recognized 
she  may  maintain  her  action,  although  sbe 
has  subsequently  obtained  a  divorce  from 
her  husband;  and  the  husband  may  likew!s*> 
•recover  for  alienation  of  his  wife's  affec- 
tions in  a  proper  case,  although  she  ha.« 
obtained  a  divorce.  A  separation  agree- 
ment between  husband  and  wife  is  no  de- 
fense to  an  action  for  alienating^  the  hus- 
band's  affections." 

We  are  not  without  authority  in  this 
state.  In  Modisett  v.  McPike,  74  Mo.  loc. 
cit.  646,  this  court  said:  "The  fourth,  fifth, 
and  sixth  instructions  for  plaintiff  an- 
nounce with  special  clearness  and  force  the 
true  doctrine  applicable  to  the  facts  of  tbe 
case,  and  i^ll  other .  cases  when  the  sam? 
question  arises.  They  declare  the  general 
doctrine  that,  although  the  jury  may  be- 
lieve that  plaintiff's  wife  obtained  a  divorc*- 
from  him,  and  that  she  made  plaintiff's 
misconduct  ground  for  obtaining  said  di- 
vorce, yet,  if  the  jury  believe  that,  notwith- 
standing such  misconduct  on  the  part  of  the 
plaintiff,  his  wife  would  not  have  separated 
or  remained  apart  from  him,  or  sued  him 
for  a  divorce,  if  it  had  not  been  for  the 
acts,  conduct,  and  influence  of  defendant 
toward  her,  and  that  defendant  purposely 
and  intentionallv,  bv  such  acts,  conduct, 
and  influence,  induced  her  to  so  separate  or 
remain  apart  from  plaintiff,  or  sue  him  for 
a  divorce,  then  the  fact  that  plaintiff's  wife 
obtained  such  a  divorce  on  account  of  plain- 
tiff's misconduct  does  not,  of  itself,  consti- 
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tute  any  defense  to  this  suit.  That  doc- 
trine is  not  the  doctrine  announced  in  the 
third  and  fourth  instructions  given  for  the 
defendant.  They  assert  another  and  a  dif- 
ferent doctrine,  and  we  think  an  erroneous 
one.  In  effect,  they  declare,  as  matter  of 
law,  that  if  the  plaintiff  was  addicted  to 
habitual  drunkenness  for  the  space  of  one 
•year  next  before  the  separation  of  the 
plaintiff  and  his  wife,  or  the  institution 
of  her  said  suit  for  a  divorce  against  the 
plaintiff,  the  wife  of  plaintiff  had  a  just 
cause  for  said  separation  and  for  the  insti- 
tution of  said  suit  for  a  divorce,  and  that 
the  verdict  should  be  for  the  defendant  re- 
gardless of  whether  the  defendant,  or  any- 
one else,  advised  her  to  do  so  or  not.  The 
first  proposition  contained  in  the  above 
instruction  may  be,  and  doubtless  is,  cor- 
rect, but  the  second  is  by  no  means  true. 
The  wife  may  haye  a  just  cause  for  separa- 
tion or  divorce,  but  she  may  elect  to  abide 
by  her  situation,  and  remain  with  her  hus- 
band nevertheless.  If  she  choses  to  do  so, 
fio  stranger  has  the  right  to  intermeddle 
with  the  domestic  and  marital  relations  of 
liusband  and  wife;  and,  if  he  voluntarily 
does  so,  he  is  amenable  for  the  conse- 
quences." In  the  McPike  Case  there  was  a 
decree  of  divorce  introduced  in  evidence 
which  showed  that  the  wife  had  procured 
the  divorce  on  account  of  the  fault  of  the 
husband.  Our  court  declined  to  recognize 
such  decree  as  a  bar  to  plaintiff's  action 
against  the  third  party  for  the  wrong 
occurring  during  the  time  of  the  marriage 
relation. 

In  Clow  v.  Chapman,  325  Mo.  101,  26 
L.R.A.  412,  46  Am.  St.  Rep.  468,  28  S.  W. 
328,  the  suit  for  alienation  was  prosecuted 
hy  the  wife  after  the  marriage  relation  had 
been  severed.  This  case  also  recognizes  the 
doctrine  that  the  action  is  one  in  tort,  and 
not  a  right  growing  out  of  the  marriage 
status. 

The  petition  in  this  case  charges  that  the 
plaintiff  was  forced  to  separate  from  his 
wife  by  reason  of  defendant's  conduct.  The 
bill  of  exceptions  says  that  there  was  evi- 
dence tending  to  prove  all  the  allegations 
of  plaintiff's  petition.  As  said  by  the  In- 
diana court,  supra,  it  is  not  strange  that 
plaintiff  made  no  defense  to  the  action  for 
divorce,  grounded  as  it  was,  as  indicated 
by  the  record  in  our  statement  set  out. 
The  decree  of  divorce  was  perhaps  proper 
Evidence.  The  plaintiff  could  not  recover 
for  defendant's  conduct  toward  his  wife 
after  the  divorce.  Defendant  was  liable 
for  all  his  tortious  acts,  if  any,  which 
occurred  whilst  the  marriage  relations  ex- 
isted, and  the  decree  in  divorce,  even  though 
obtained  on  the  alleged  fault  of  the  hus- 
band, is  no  bar  to  .plaintiff's  action. 
46  L.R.A.(N,S.) 


The  judgment  will  be  reversed,  and  the 
cause  remanded,  to  the  end  that  it  may  be 
reinstated  upon  plaintiff's  motion  filed 
therein,  and  tried  in  accordance  with  the 
views  herein   expressed.     It  is  so  ordered. 

All  concur. 

Petition  for  rehearing  denied  June  17, 
19;L3. 


OHIO    SUPRE3IE    COURT. 

WHITE   OAK   COAL   COMPANY,   Plff.   in 

Err., 

V. 

KATHARINE    RIVOUX,    Admrx.,    etc.,    of 
Paul  Francis  Rivoux,  Deceased. 

(—  Ohio  St.  — ,  102  N.  E.  302.) 

Master  and  servant  —  driver  of  auto- 
mobile —  liability  of  owner. 

1.  The  owner  of  an  automobile  is  not 
liable    in    an    action    for    damages    for   in- 

Headnotes  by  Newman,  J. 

Note,  —  Making  prima  facie  case  of  re- 
aponsihility  for  negligence  of  driver 
of  autotnohile  hy  proof  of  defettdanVs 
ownership  of  car,  or  employment  of 
driver. 

As  indicated  in  the  title,  the  question 
under  consideration  is  purely  one  of  evi- 
dence. Various  questions  of  substantive  law 
to  which  it  is  closely  related  are  annotated 
in  notes  referred  to  in  the  Index  to  L.R.A. 
Notes,  under  the  title  "Automobiles." 

In  the  absence  of  allegations  of  proof  that 
the  defendant  in  an  action  to  recover  for  an 
injury  resulting  from  being  run  into  by 
an  automobile  was  the  owner  of  the  machine, 
there  is  clearly  not  even  a  presumption 
raised  that  the  defendant  is  liable.  Cullen 
v.  Thomas,  150  App.  Div.  475,  135  N.  Y. 
Supp.  22. 

Although  there  is  some  conflict  upon  the 
question,  the  better  rule  seems  to  be  that 
adopted  in  White  Oak  Coal  Co.  v.  Rivoux, 
to  the  effect  that  a  prima  facie  case  is- not 
made  out  bv  showinof  that  the  defendant  in 
an  action  to  recover  for  an  injury  occa- 
sioned bv  an  automobile  was  the  owner  of 
the  machine.  And  this  result  is  uphold  by 
other  courts. 

Thus,  in  Tromblev  v.  Stevens-Durvea  Co. 
206  Mass.  516,  92  N.  E.  764,  2  N.  C.  C.  A. 
806,  it  was  held  that  evidence  connecting 
the  defendant  in  an  action  to  recover  for  an 
injury  occasioned  by  an  automobile  with  the 
ownership  of  the  machine,  by  showing  that 
the  car  was  registered  in  his  name,  did  not 
make  out  a  prima  facie  case,  but  that  the 
plaintiff  must  further  introduce  evidence  of 
the  defendant's  responsibility  for  the 
driver's  negligence.  ITie  court  said:  "The 
legislature  might  have  said  that  whenever 
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juries  to  or  death  of  a  third  person  caused 
by  the  negligence  of  an  employee  in  the 
operation  of  the  automobile,  unless  it  is 
proven  that  the  employee  at  the  time  was 
engaged  upon  his  employer's  business  and 
acting  within  the  scope  of  his  employment. 

Kvidence   —   Injury    by   automobile   — 
ownership  and  use. 

2.  The  facts  that  the  automobile  was 
owned  by  the  defendant,  and  that  the  same 
was  negligently  operated  by  an  employee, 


do  not  make  a  prima  facie  case  of  negli- 
gence against  the  owner,  unless  it  appears 
I  that  the   employee   was   driving   the  auto- 
j  mobile  with  authority,  express  or  implied, 
of  the  owner. 

Master    and    servant   -~   automobile  — 
bookkeeiier. 

3.  A  bookkeeper  or  cashier  employed  in 
the  office  of .  a  company  is  not  presumed, 
from  that  fact  alone,  to  have  the  implied 
authority  to  use  or  operate  an  automobik 


a  registered  automobile  was  operated  on  the 
public  ways,  the  person,  Urm,  or  corporation 
named  in  the  certificate  should  be  liable 
prima  facie  to  other  travelers  for  accidents 
caused  by  its  mismanagement.  The  statute, 
however,  s^oes  no  further  than  to  provide 
that,  for  the  purposes  of  the  issuance,  trans- 
fer, and  revocation  of  certificates,  and  the 
enforcement  of  the  penal  provisions  of  the 
act  automobiles  shall  be  identified  by  their 
register  number,  and  their  owner  and  owners 
ascertained  from  the  certificate.  The  com- 
mon law,  therefore,  controls,  and  there  is  no 
presumption  from  his  mere  physical  posses- 
sion, that  the  person  operating  the  automo- 
bile was  the  servant  or  agent  of  the  corpora- 
tion. He  may  have  hired  or  borrowed  it,  or 
wrongfully  appropriated  it  to  his  own  use, 
and  in  neither  event  would  the  defendant  be 
charged  with  his  misconduct." 

And  in  Sarver  v.  Mitchell,  35  Pa.  Super. 
Ct.  69,  it  was  held  in  an  action  to  recover 
for  the  death  of  a  child  which  was  run  into 
by  the  defendant's  automobile,  that  evi- 
dence showing  his  ownership  of  the  machine 
was  insufficient  to  establish  that  the  person 
in  charge  of  it  was  the  owner's  servant,  or 
that  he  was  engaged  at  the  time  of  the  acci- 
dent in  the  owner's  business. 

And  see  also  Lotz  v.  Hanlon,  217  Pa.  339, 
10  L.R.A.(N.S.)  202,  118  Am.  St.  Rep.  922, 
10  Ann.  Gas.  731,  set  out  by  the  court  in 
White  Oak  Coal  Co.  v.  Rivoux. 

The  Washington  court,  however,  has  held 
in  an  action  for  an  injury  occasioned  by  an 
automobile,  that  evidence  that  the  defendant 
owned  the  machine  raises  a  presumption 
that  the  one  who  was  driving  it  at  the  time 
was  acting  for  the  defendant.  Birch  v. 
Abercrombie,  —  Wash.  — ,  —  L.R.A.(N.S.) 
— ,  133  Pac.  1020;  Purdv  v.  Sherman,  — 
Wash.  — ,  133  Pac.  440.  ' 

And  this  rule  is  approved  in  Kneff  v. 
Sanford,  63  Wash.  603.  1J5  Pac.  1040,  2 
N.  C.  C.  A.  422. 

And  there  is  a  dictum  in  Hornstein  v. 
Southern  Boulevard  R.  Co.  79  Misc.  34,  138 
N.  Y.  Supp.  1080,  that  the  driver  of  an  au- 
tomobile at  the  time  an  injury  occurs  is 
presumptively  the  owner's  servant. 

Where  it  not  only  appears  that  the  de- 
fendant in  an  action  to  recover  for  damages 
done  by  an  automobile  was  the  owner  of  the 
machine,  but  also  that  it  was  in  charge  of 
his  chauffeur  at  the  time  the  injury  oc- 
curred, it  is  held  that  such  evidence  raises  a 
presumption  that  the  chauffeur  was  engaged 
m  the  defendant's  business  and  acting  with- 
in the  scope  of  his  emplovment.  Long  v. 
Nute,  123  Mo.  App.  204.  100  S.  W.  611; 
Shamp  v.  Lamliert,  142  Mo.  App.  667,  121 
40  L,R.A.(N.S.) 


S.  W.  770;  Marshall  v.  Tavlor,  168  Mo.  App. 
240,  153  S.  W.  527;  Stewart  v.  Baruch,  iK'i 
App.  Div.  577,  93  N.  Y.  Supp.  161;  Christer.- 
sen  V.  Christiansen,  —  Tex.  Civ.  App.  — , 
155  S.  W.  995:  Ludberg  v.  Barghoorn,  — 
Wash.  — ,  131  Pac.  1165;  Burger  v.  Taxicnb 
Motor  Co.  66  Wash.  676,  120  Pac.  519. 

The  court  in  Shanip  v.  Lambert,  142  Mo. 
App.  567,  121  S.  W.  770,  said:  "Th«^ 
facts  tended  to  prove  the  plaintiff  reoeiveti 
her  injury  through  the  negligence  of  de- 
fendant's servant  while  acting  within  the 
scope  of  his  employment.  And  even  though 
it  does  not  appear  that  the  chauffeur  wa» 
present  at  the  particular  time  and  place  in 
question  by  instruction  from  his  master 
[the  defendant  1,  or  perchance  in  the  per- 
formance of  his  duties  in  conveying  his 
master  either  to  or  from  the  Union  station. 
it  does  appear  that  he  was  acting  within  th^ 
scope  of  his  autliority  as  defendant's 
chauffeur;  that  is  to  say*,  he  waa  operating; 
defendant's  automobile,  the  very  act  for 
which  he  was  employed.  We  believe  this  to 
be  sufficient,  prima  facie  at  least,  to  shift 
the  burden  of  proof  upon  the  defendant,  if 
the  chauffeur  was  not  acting  for  him  at  tho 
time.  The  test  for  the  prima  facie  respon- 
sibility of  the  master  in  such  cases  is  not 
whether  the  particular  service  being  per- 
formed was  specially  authorized,  but  it  i^ 
whether  the  act  which  occasioned  the  injury 
was  within  the  scope  of  the  servant's  au- 
thority in  prosecuting  the  business  for 
which  he  was  employed  by  the  master.  If 
such  is  not  the  test,  it  ought  to  be  sufficient 
for  a  prima  facie  showing;  for  how  may  tbe 
injured  person  prove  more?" 

In  accord  with  the  general  rule  in  neg- 
ligence cases,  the  burden  of  proof  in  an  ac- 
tion to  recover  for  an  injurv  occasioned  bv 
an  autonoobile  is  upon  the  plaintiff,  to  shove 
that  the  chauffeur  in  charge  of  the  machine 
at  the  time  the  damage  was  sustained  was 
about  the  owner's  business.  Long  v.  Kute. 
123  Mo.  App.  204,  100  S.  W.  511;  CuUen  v. 
Tliomas,  150  App.  Div.  475,  135  N.  Y.  Supp. 
22;  Lotz  V.  Hanlon,  217  Pa.  339,  10  LuRA. 
(N.S.)  202,  118  Am.  St.  Rep.  922,  10  Ann. 
Cas.  731. 

And  in  Neff  v.  Brandeis,  91  Neb.  11,  3i> 
L.R.A.(N.S.)  933,  135  N.  W.  232,  it  was 
held  that,  in  order  to  sustain  an  action  for 
being  run  down  by  an  automobile,  the  plain- 
tiff must  show  by  a  preponderance  of  the 
evidence  that  the  person  in  charge  of  the 
machine  was  the  aefendant'a  servant,  and 
was,  at  the  time  of  the  accident,  engaged  in 
the  master's  business  or  pleasure,  with  the 
master's  knowledge  and  dirsetion. 

J*    T«     »T . 
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r«rchafled  and  owned  by  the  company  for 
ibe  use  and  purposes  of  a  traveling  sales- 
snan. 

(May  6,  1913.) 

FT*  RROR  to  the  Circuit  Court  for  Hamil- 
^  ton  County  to  review  a  judgment 
affirming  a  judgment  of  the  Superior  Court 
in  plaintiff's  favor  in  an  action  brought  to 
recover  compensation  for  the  death  of  plain- 
tiflTs  intestate,  which  was  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

Statement  by  Newman »  J.: 

This  is  an  action  to  recover  damages  for 
the  death  of  Paul  Francis  Rivoux,  alleged 
to  have  been  caused  by  the  negligence  of 
the  White  Oak  Coal  Company. 

Rivoux,  while  standing  near  the  curb  on 
the  sidewalk  on  the  south  side  of  Fourth 
street,  west  of  and  near  Sycamore  street,  in 
the  city  of  Cincinnati,  was  knocked  down 
and  injured  by  an  automobile,  and  died  as 
a  result  of  the  injuries.  At  the  time  the 
injuries  were  received  the  White  Oak  Coal 
Company  was  a  corporation  organized  un- 
der the  laws  of  the  state  of  West  Virginia, 
and  authorized  to  do  business  in  the  state 
of  Ohio.  It  maintained  an  office  and  coal 
yards  in  the  city  of  Cincinnati,  and  this 
branch  of  the  business  was  in  charge  of  one 
William  F.  Smith,  known  as  the  general 
sales  manager  of  the  company. 

The  action  was  begun  in  the  superior 
court  of  Cincinnati,  and  the  administratrix 
of  the  decedent  in  her  petition  alleged 
that  the  automobile  was  owned  by  the 
White  Oak  Coal  Company,  and  that  at  the 
time  the  injuries  were  received  by  the  de- 
cedent it  was  operated  by  one  Charles  A. 
Tribbey,  as  its  employee.  She  alleged  that 
the  company  was  negligent  in  allowing 
Tribbey,  who  it  was  alleged  was  incompe- 
tent, to  operate  the  automobile;  that  the 
same  was  not  properly  constructed  and 
equipped;  that  Tribbey  negligently  operat- 
ed it,  and  at  an  improper  rate  of  speed; 
and  that  he  failed  to  keep  the  automobile 
at  a  proper  distance  from  the  curb  and 
sidewalk,  and  failed  to  stop  it  before  it 
struck  decedent,  and  in  her  amendment  to 
the  petition  claimed  that  the  company  was 
negligent  also  in  failing  to  have  the  tires 
of  the  automobile  so  constructed,  covered, 
and  protected  as  to  prevent  the  skidding  or 
slipping  of  them. 

Defendant  admitted  its  corporate  exist- 
ence and  authority  to  do  business  in  Ohio, 
and  denied  each  and  every  other  allegation 
contained  in  the  petition  and  amendment 
thereto. 

The  cause  was  submitted  to  a  jury,  and ' 
46  L.R.A.(N.S.) 


there  was  evidence  introduced  by  plaintiff 
establishing  the  fact  that  Rivoux  wai 
knocked  down  and  injured  by  the  automo- 
bile; that  he  died  from  the  injuries  re- 
ceived; that  plaintiff  was  the  administra- 
trix of  decedent;  that  he  left  surviving  him 
a  widow  and  children,  who  would  have  re- 
ceived pecuniary  benefit  and  assistance 
from  him  if  he  had  lived;  that  the  auto- 
mobile in  question  was  owned  by  the  White 
Oak  Coal  Company,  having  been  purchased 
by  it  for  the  use  of  a  traveling  salesman; 
that  this  salesman  had  entire  charge  of 
the  storage  in  the  garage  and  the  repairs; 
that  Tribbey  was  operating  the  car  at  the 
time  of  the  accident;  and  that  he  was  an 
employee  of  the  company,  being  employed 
in  the  office  as  bookkeeper  or  general  office 
clerk. 

There  was  no  direct  evidence  offered  by 
plaintiff  tending  to  prove  that  Tribbey,  at 
the  time  he  was  operating  the  automobile, 
was  using  it  for  any  purpose  connected 
with  the  business  of  the  company,  or  that 
he  was  using  the  same  with  the  company's 
knowledge,  permission,  or  consent.  Plain- 
tiff introduced  evidence  tending  to  show 
that  Tribbey  was  negligent  in  the  opera- 
tion of  the  car  in  the  particulars  mentioned 
in  the  petition.  At  the  close  of  plaintiff's 
evidence,  a  motion  to  arrest  the  cause  from 
the  jury,  and  to  direct  a  verdict  for  the 
defendant,  was  made  and  overruled. 

On  behalf  of  defendant,  William  F. 
Smith,  the  general  sales  manager  of  the 
company,  who  had  control  and  manage- 
ment of  the  Cincinnati  branch,  and  who 
employed  Tribbey,  testified  that  he  (Trib- 
bey) was  employed  as  bookkeeper  and 
cashier;  that  his  duties  were  to  keep  the 
books,  take  off  balances,  render  bills,  and 
take  care  of  the  office,  and  that  his  duties 
were  absolutely  in  the  office.  On  cross- 
examination,  Smith  admitted  that,  in  his 
deposition  given  in  the  case,  he  stated  that 
Tribbey  had  full  charge  of  the  office  in  his 
(Smith's)   absence. 

Samuel  Dickson,  the  general  manager  of 
the  company,  testified  that  Tribbey  was 
cashier  and  bookkeeper,  and  had  no  duties 
to  perform  outside  of  the  office  of  the  com- 
pany. 

Tribbey  testified  that  he  had  intended  to 
use  the  automobile  in  the  afternoon  of  the 
day  of  the  accident  on  personal  business; 
tliat  he  was  to  drive  to  Norwood  to  confer 
with  a  man  on  personal  business  relating 
to  a  lodge  of  which  he  was  a  member; 
that  on  the  morning  of  that  day  he  had 
the  automobile  brought  to  the  office  of  the 
company  by  an  employee  of  the  garage 
where  it  was  kept;  that  he  was  driving 
the  automobile  for  the  purpose  of  ascer- 
taining whether  it  needed  any  repairs  be- 
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fore  undertaking  the  trip  in  the  afternoon, 
— ^the  automobile  having  come  in  the  day 
before  from  a  several  days'  trip  through 
Indiana, — and  that,  while  driving  for  that 
purpose,  the  automobile  skidded  and  ran 
into  and  injured  Rivoux.  Tribbey  admit- 
ted that,  without  permission  from  the  com- 
pany, he  had  used  the  automobile  on  sev- 
eral occasions  prior  to  this  day — on  Sun- 
days and  on  evenings  during  the  week  after 
business  hours — for  his  own  pleasure,  and 
not  in  connection  with  any  business  of  the 
company.  He  admitted  that,  when  the 
manager  of  the  company  was  not  in  the 
office,  and  persons  would  call  and  ask  for 
the  manager  in  connection  with  matters 
he  (Tribbey)*  felt  able  to  handle,  he  had 
stated  that  he  was  assistant  manager.  It 
appears  from  the  evidence  that  Smith  was 
in  the  city  on  the  day  of  the  accident. 

At  the  close  of  all  the  evidence  in  the 
case,  counsel  for  the  White  Oak  Coal  Com- 
pany renewed  its  motion  to  arrest  the 
cause  from  the  jurj',  and  for  a  verdict  in 
its  favor,  which  motion  was  overruled.  A 
verdict  was  rendered  for  plaintiff,  a  motion 
for  a  new  trial  was  presented  and  over- 
ruled, and  judgment  rendered  on  the  ver- 
dict. Error  was  prosecuted  to  the  circuit 
court,  and  that  court  affirmed  the  judg- 
ment of  the  superior  court. 

This  proceeding  here  is  to  reverse  the 
judgments  of  the  lower  courts. 

Mossrs.    Peck,    Shaffer,    &    Peck    for 

plaintiff  in  error. 
Messrs.  Ilorstman  &  Ilorstman,  for  de- 

fenda.-^t  in  error: 

Defendant  is  liable  for  the  injury. 

Norris  v.  Kohler,  41  N.  Y.  42;  1  Am. 
Keg.  Cas.  324;  1  Shearm.  &  Redf.  Neg.  § 
168;  Edjreworth  v.  Wood,  68  N,  J.  h.  463, 
33  Atl.  940;  McCoun  v.  New  York  C.  &  H. 
R.  R.  Co.  66  Barb.  338;  Cunningham  v. 
Castle,  127  App.  Div.  580,  111  N.  Y.  Supp. 
1062;  1  Thomp.  Neg.  §  613;  Schulte  v.  Hol- 
liday,  54  Mich.  73,  19  N.  W.  762;  Stewart  v. 
Baruch,  103  App.  Div.  577,  93  N.  Y.  Supp. 
161:  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Shields,  47  Ohio  St.  387,  8  L.R.A.  464,  21 
Am.  St.  Rep.  840,  24  N.  E.  668;  Hayes  v. 
Wilkins,  194  Mass. '  223,  9  L.R.A.(N.S.) 
1033,  120  Am.  St.  Rep.  649,  80  N.  E.  449; 
Shamp  v.  Lambert,  142  Mo.  App.  667,  121 
S.  W.  770;  Robards  v.  P.  Bannon  Sewer 
Pipe  Co.  130  Ky.  380,  18  L.R.A.(N.S.) 
923,  132  Am.  St.  Rep.  394,  113  S.  W.  429; 
Brennan  v.  Merchant  &  Co.  205  Pa.  258, 
54  Atl.  891,  13  Am.  Neg.  Rep.  672;  Kelton  v. 
Fifer,  26  Pa.  Super.  Ct.  603;  Deck  v.  Balti- 
more &  O.  R.  Co.  100  Md.  168,  108  Am.  St. 
Rep.  399,  59  Atl.  650 :  Rahn  v.  Singer  Mfg. 
Co.  26  Fed.  012;  Mulvehill  v.  Bates,  31 
Minn.  364,  47  Am.  Rep.  796,  17  N.  W.  959; 
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Carl  Corper  Brewing  &  Malting  Co.  t. 
Huggins,  96  111.  App.  144;  Hershinger  r. 
Pennsylvania  R.  Co.  25  Pa.  Super.  Ct.  147; 
Connor  v.  Pennsylvania  R.  Co.  24  Pa.  Super 
Ct.  244;  Southern  Ohio  R.  Co.  v.  Morcr. 
47  Ohio  St.  211,  7  L.R.A.  701,  24  X.  E. 
269;  Barnes  y.  Kirk  Bros.  Automobile  Co. 
13  Ohio  C.  C.  N.  S.  571. 

Nei¥inan,  J.,  delivered  the  opinion  of 
the  court: 

The  liability  of  the  White  Oak  Coal 
Company  is  based  upon  the  wrongful  and 
negligent  acts  of  its  servant.  The  com- 
pany, however,  is  not  liable  unless  the  acts 
complained  of  were  committed  while  the 
servant  was  acting  within  the  scope  of  his 
employment.  This  is  the  test,  and  the  au- 
thorities agree  upon  this  principle.  Lim^ 
R.  Co.  v.  Little,  67  Ohio  St  91,  65  N.  L 
861,  13  Am.  Neg.  Rep.  424.  .  The  company, 
therefore,  is  not  answerable  in  damages  un- 
less Tribbey,  who  was  operating  the  auto- 
mobile at  the  time  of  the  accident,  was 
acting  fur  the  company  and  in  the  prose 
cution  of  its  business.  It  is  averred  in 
the  petition  that  he  was  operating  the  au- 
tomobile as  an  employee  of  the  company. 
This  was  an  essential  and  material  aver- 
ment. All  the  other  material  averments  of 
the  cause  of  action  were  concededly  estab- 
lished, llie  sole  claim  of  plaintiff  in  error 
is  that  Tribbey  was  not  acting  within  th« 
scope  of  his  employment.  It  was  incuni 
bent  upon  the  plaintiff  below  to  establish, 
by  a  preponderance  of  the  evidence,  that 
he  was  acting  within  the  scope  of  his  em- 
ployment. 

Defendant  in  error  does  not  question  the 
rule  we  have  announced  as  t6  the  test  of 
liability,  but  insists  that  the  question 
whether  or  not  Tribbey  was  acting  within 
the  scope  of  his  employment  was  one  of 
fact  properly  left  to  the  determination  of 
the  jury,  and  that  there  was  evidence  tend- 
ing to  establish  this  fact.  The  circuit 
court,  in  affirming  *  the  judgment  of  tbe 
trial  court,  say :  "The  plaintiff  below,  hav 
ing  shown  that  the  automobile  was  the 
property  of  the  defendant,  and  that  Trit- 
bey,  the  driver,  was  in  defendant's  employ, 
the  burden  was  then  placed  upon  defendant 
to  show  that,  at  the  time  of  the  accident. 
Tribbey  was  acting  outside  the  scope  of  his 
employment  in  a  personal  enterprise."  As- 
suming that  such  a  presumption  did  arisf, 
the  "burden,"  so  called,  would  not  require 
defendant  to  do  more  than  introduce  evi- 
dence sufficient  to  countervail  this  pre- 
sumption; it  was  not  required  to  overbal- 
ance or  outweigh  it.  Klunk  v.  Hocking 
Valley  R.  Co.  74  Ohio  St.  125,  77  N.  E. 
752,  20  Am.  Neg.  Rep.  176. 

But  did  such  a  presumption  arise  from 
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the  facts  established  by  plaintiff  below? 
The  ownership  of  the  automobile  was  es- 
tablished, and  it  was  shown  that  Xribbe.y 
was  operating  the  same  at  the  time  of  the 
accident,  and  that  he  was  an  employee  of 
the  company.  Is  it  to  be  inferred  from 
these  facts  that  Tribbey  was  acting  within 
the  scope  of  his  employment?  It  was  con- 
ceded that  he  was  an  employee,  but  was 
there  any  evidence  offered  by  plaintiff  tend- 
ing to  prove  that  he  was  an  employee  or 
servant  employed  in  connection  with  the 
particular  instrument  which  caused  the 
death  of  the  decedent?  Not  only  was  there 
no  evidence  in  support  of  such  a  claim, 
but,  on  the  contrary,  it  appears  from  the 
testimony  of  plaintiff's  own  witnesses  that 
Tribbey  was  a  cashier  or  bookkeeper  in  the 
office  of  the  company,  and  that  the  care, 
storage,  and  repairs  of  the  automobile  were 
under  the  control  of  another  employee,  a 
traveling  salesman,  for  whose  sole  use  and 
purposes  the  same  had  been  purchased. 
Further,  there  was  no  evidence  offered  on 
the  part  of  plaintiff,  tending  to  prove  that 
Tribbey  was  operating  the  automobile,  at 
the  time  of  the  accident,  with  the  knowl- 
edge, consent,  or  autliority  of  the  company, 
or  that  he  had  ever  so  operated  it. 
.  In  addition  to  the  cases  cited  by  defend- 
ant in  error,  we  have  examined  and  consid- 
ered a  number  of  other  "automobile  cases," 
and  we  find  that  in  these  cases,  at  the 
time  of  the  accident,  the  automobile  was 
in  charge  of  a  servant  of  the  owner — a 
chauffeur  in  most  instances — ^whose  duty  it 
-was  to  operate  the  automobile,  and  who 
'was  rightly  in  the  possession  and  use  of 
the  same  with  the  consent,  knowledge,  and 
authority  of  the  owner.  In  these  cases  the 
courts  do  hold  that  the  establishment  of 
these  facts  raises  the  presumption  or  in- 
ference that  the  person  so  in  charge  was 
acting  within  the  scope  of  his  employment, 
and  it  then  becomes  a  question  for  the  jury 
to  determine,  upon  all  the  evidence  in  the 
case,  whether  or  not  this  presumption  has 
been  overcome. 

In  the  recently  decided  case  of  Reynolds 
T.  Denholm,  213  Mass.  576,  100  N.  E.  1006, 
-decided  February  25,  1913,  to  which  our 
attention  has  been  called  by  counsel  for 
defendant  in  error  since  the  submission  of 
the  case  at  bar,  it  was  admitted  that  the 
defendant  owned  the  automobile,  and  that, 
at  the  time  of  the  accident,  it  was  being 
operated  by  a  chauffeur  who  was  in  the 
defendant's  employ.  It  further  appeared 
that  there  was  evidence  tending  to  show 
that  the  chauffeur  was  employed  to  drivo 
the  automobile  for  the  defendant's  family 
whenever  they  wanted  to  use  it;  that  he 
slept  in  the  house  occupied  by  the  defend- 
4int  and  his  family,  but  took  his  meals  at 
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another  place,  and  had  his  laundry  done  at 
still  another  place;  that  both  his  laundry 
and  meals  were  paid  for  by  defendant  as 
part  of  his  wages;  that  he  was  allowed  or 
suffered  by  the  family,  without  objection, 
to  use  the  automobile  to  go  to  his  meals 
and  to  get  his  laundry  as  he  found  it  con- 
venient, and  while  going  for  his  laundry 
in  the  automobile  he  ran  into  and  injured 
the  plaintiff.  In  that  case,  the  trial  court, 
at  the  -close  of  all  the  evidence,  directed  a 
verdict  for  the  defendant.  The  supreme 
court  of  Massachusetts  held  that  there  was 
error  in  this,  and  that  whether  the  driver 
was  acting  within  the  scope  of  his  employ- 
ment at  the  time  of  the  accident  was  a 
question  for  the  jury.  The  case  at  bar 
presents  an  entirely  different  state  of  facts, 
and  is  clearly  distinguishable  from  the 
Reynolds  Case. 

In  Cunningham  v.  Castle,  127  App.  Div. 
580,  111  N.  Y.  Supp.  1057,  the  trial  court 
charged  that  the  fact  that  the  automobile, 
at  the  time  of  the  accident,  was  in  the 
possession  of  and  driven  by  the  chauffeur, 
with  the  owner's  permission,  placed  upon 
the  owner  the  same  degree  of  liability  for 
the  chauffeur's  negligence,  if  any,  as  would 
have  been  imposed  upon  him  if  the  chauf- 
feur were  then  engaged  in  the  personal 
business  of  the  defendant.  The  reviewing 
court  held  that  this  charge  was  erroneous, 
and  that  a  question  of  fact  was  presented 
upon  the  evidence,  which  was  whether  the 
chauffeur,  at  the  time  of  the  injuries  com- 
plained of,  was  acting  within  the  scope  of 
his  employment.  But  in  that  case  it  was 
established  that  the  automobile,  at  the  time 
of  the  accident,  was  being  operated  by  the 
chauffeur  with  the  knowledge  and  permis- 
sion of  the  owner.  In  Stewart  v.  Baruch, 
103  App.  Div.  677,  93  IS.  Y.  Supp.  161,  it 
appeared  that  the  defendant  was  the  owner 
of  the  automobile,  and  that  -the  chauffeur 
who  was  operating  it  was  in  his  employ. 
In  Cooper  v.  Knight,  ^-  Tex.  Civ.  App.  — , 
147  S.  W.  349,  the  operator  of  the  auto- 
mobile was  employed  by  the  defendant,  and 
his  duties  were  to  go  after  and  deliver 
automobiles,  and  at  the  time  of  the  acci- 
dent he  was  in  the  discharge  of  his  duties. 
In  Riley  v.  Roach,  168  Mich.  294,  37  L.R.A. 
(N.S.)  834,  134  N.  W.  14,  the  automobile 
was  in  charge  of  the  defendant's  chauffeur. 
In  Shamp  v.  Lambert,  142  Mo.  App.  567, 
121  S.  W.  770,  defendant's  automobile  at' 
the  time  of  the  accident  was  in  charge  of 
his  chauffeur,  who  was  operating  the  auto- 
mobile,— the  very  act  for  which  he  was  em- 
ployed,— and  the  court  say:  "The  test  for 
the  prima  facie  responsibility  of  the  master 
in  such  cases  is  not  whether  the  particular 
service  being  performed  was  specially  au- 
thorized, but  it  is  whether  the  act  which 
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occasioned  the  injury  was  within  the  scope 
of  the  servant's  authority  in  prosecuting 
the  business  for  which  he  was  employed  by 
the  master."  In  Moon  v.  Matthews,  227 
Pa.  488,  29  L.R.A.(N.S.)  856,  136  Am.  St. 
Rep.  902,  76  Atl.  219,  plaintiflTs  evidence 
disclosed  the  fact  that  the  automobile  be- 
longed to  the  defendant,  and  that  at  the 
time  of  the  accident  it  was  being  operated 
by  his  regular  chauffeur.  "Under  such  cir- 
cumstances," the  court  say,  *'the  burden 
was  upon  the  defendant  to  show  that  the 
chauffeur  was  not  acting  within  the  scope 
of  his  employment,  and  upon  the  business 
for  which  he  was  employed  by  his  master. 
The  test  is  whether  the  act  was  done  in 
the  prosecution  of  the  business  in  which  the 
servant  was  employed  to  assist.  If  it  was, 
the  master  is  responsible.  .  .  .  The  pres- 
ent case  as  made  out  by  the  evidence  of 
the  plaintiff  was  sufficient  to  warrant  a 
recovery.  Whether  or  not  it  was  overcome 
by  the  testimony  offered  by  the  defendant 
was  for  the  determination  of  the  jury." 

In  the  case  at  bar,  while  ownership  in 
the  defendant  was  established,  yet  there 
was  no  evidence  tending  to  show  that  at 
the  time  of  the  accident  the  automobile 
was  operated  by  a  person  employed  or  au- 
thorized to  operate  the  same. 

The  facts  in  all  the  "automobile  cases" 
to  which  reference  has  been  made  are  easily 
distinguishable  from  the  facts  in  the  pres- 
ent case;  and  in  the  other  cases  cited  by 
counsel  for  defendant  in  error  it  appears, 
not  only  that  the  vehicle  which  caused  the 
damage  was  owned  by  the  defendant,  but 
also  that,  at  the  time  of  the  accident  the 
same  was  driven  by  a  person  who  was 
either  regularly  employed  for  that  purpose, 
or  who  was  driving  the  same  with  the  con- 
sent and  knowledge  of  the  owner.  Hayes 
v.  Wilkins,  194  Mass.  223,  9  L.R.A.(N.S.) 
1033,  120  Am.  St.  Rep.  649,  80  N.  E.  449 ; 
Schulte  V.  Holliday,  54  Mich.  73,  19  N. 
W.  752;  Rahn  v.  Singer  Mfg.  Co.  (C.  C.) 
26  Fed.  912;  Kelton  v.  Fifer,  26  Pa,  Super. 
Ct.  603.  The  rule  announced  in  these  cas'es 
is  therefore  not  applicable  to  the  case  at 
bar. 

There  are  some  authorities  which  go  to 
the  extent  of  holding  that  where  the  plain- 
tiff has  sufTered  injury  from  the  negligent 
management  of  a  vehicle,  it  is  sufficient 
prima  facie  evidence  that  the  negligence  is 
imputable  to  defendant,  when  it  is  shown 
that  he  is  the  owner  of  the  vehicle,  with- 
out even  proving  aiftrmatively  that  the  per- 
son in  charge  is  the  defendant's  servant. 
This  doctrine  seems  to  meet  with  favor  in 
a  number  of  Pennsylvania  cases,  but  in  the 
case  of  Lotz  v.  Hanlon,  217  Pa.  339,  10 
L.R.A.(N.S.)  202,  118  Am.  St.  Rep.  922. 
66  Atl.  525,  10  Ann.  Cas.  731,  in  which 
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recovery  was  sought  against  the  owner  of 
an  automobile  for  injuries  resulting  to 
plaintiff,  and  where  it  was  essential  to  a 
recovery  that  it  be  made  to  appear  that 
the  accident  occurred  while  the  person  in 
charge  of  the  automobile  was  using  it  in 
the  course  of  his  employment  and  on  his 
master's  business,  and  the  only  cTidence  as 
to  that  proposition  was  proof  of  owner- 
ship of  the  machine  in  the  defendant,  the 
court  say:.  "Ownership  of  the  machine  in 
cases  of  this  character  is  at  best  but  a 
scant  basis  for  the  inference  that  waa  here 
sought  to  be  derived  from  it.  It  is  al- 
lowed as  adequate  only  when  the  attending 
circumstances  point  to  no  different  conclu 
sion."  In  that  case  evidence  was  offered 
by  the  defendant  tending  to  prove  that, 
while  the  automobile  was  being  operated 
by  the  chauffeur,  the  latter  was  not  oper- 
ating the  same  in  any  business  of  the  mas- 
ter; and  the  court  held  that  it  was  the 
duty  of  the  trial  court  to  direct  a  verdict 
for  the  defendant.  Even  in  Pennsylvania, 
where  such  a  rule  seems  to  be  adhered  to. 
the  presumption  or  inference  is  so  slight 
that  it  is  held  to  be  the  duty  of  the  court 
to  say  whether  such  presumption  has  been 
overcome  by  the  other  circumstances  in  the 
case. 

But  this  court  is  not  in  accord  with  the 
authorities  which  hold  that  a  prima  facie 
case  of  negligence  is  made  against  a  de- 
fendant  upon  the  mere  showing  that  be 
was  the  owner  of  the  negligently  operated 
automobile.  Such  a  rule  would  be  unjust, 
and  would  work  hardships.  An  automobile 
may  be  in  the  possession  of  one  who  wrong- 
fully appropriates  it  to  his  own  use,  yet 
under  that  doctrine,  if  such  person  negli- 
gently  operates  it  to  the  injury  of  a  third 
person,  a  prima  facie  case  of  negligence 
would  be  imputed  to  the  owner.  Nor  do 
we  think  that  proof  of  the  additional  fact 
that  the  operator  was  an  employee  of  the 
owner  raises  a  presumption  of  negligence 
against  him,  unless  it  appears  that  the 
duties  of  the  employee  are  in  connection 
with  the  automobile,  .or  that  he  was  operat- 
ing the  same  with  the  authority — express 
or  implied — of  the  owner. 

In  the  case  at  bar  plaintiff  wholly  failed 
to  show  that  the  employee  had  any  actual 
authority  to  operate  the  automobile  at  the 
time  of  the  accident,  and  the  fact  that  he 
was  an  employee  employed  in  the  capacity 
of  bookkeeper  would  not  raise  the  inference 
that  here  was  an  implied  authority  to  oper- 
ate an  automobile  purchased  for  another 
employee  for  his  use  and  purposes,  and  in 
another  department  or  branch  of  the  busi- 
ness; and,  there  being  no  evidence  in  sup- 
port of  this  essential  averment  of  the  peti- 
tion,  namely,   that  Tribbey   was   operating 
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the  automobile  as  an  employee,  the  motion 
of  defendant  for  a  directed  verdict  in  its 
favor,  at  the  close  of  plaintiff's  evidence, 
should  have  been  sustained. 

Plaintiff's  case  was  not  strengthened  by 
the  evidence  offered  on  the  part  of  defend- 
ant. The  general  sales  manager  of  the 
company,  who  employed  Tribbey,  testified 
that  Tribbey's  duties  were  absolutely  in 
the  office;  that  he  was  not  authorized  to 
use  the  automobile;  and  another  officer  of 
the  company  testified  along  the  same  lines. 
Tribbey  related  the  circumstances  under 
which  he  was  using  the  automobile  at  the 
time  of  the  accident.  He  testified  that  he 
was  not  using  it  in  connection  with  any 
business  of  the  company,  or  in  the  perform- 
ance of  any  of  his  duties  as  an  employee, 
that  the  company  had  no  knowledge  of  the 
fact  that  he  was  using  it,  and  that  on  other 
occasions — on  evenings  and  on  Sundays — 
when  he  had  used  it,  it  was  for  his  own 
personal  business  or  pleasure,  and  the  use 
was  without  the  knowledge  or  consent  of 
the  company. 

The  suggestion  is  made  by  defendant  in 
error  that,  inasmuch  as  Tribbey  at  the 
time  of  the  accident  was  driving  the  auto- 
mobile for  the  purpose  of  ascertaining 
whether  it  needed  repairs  before  he  used  it 
for  his  own  personal  business,  and  that 
such  an  inspection  might  result  in  a  benefit 
to  his  employer,  he  therefore  was  acting  in 
the  interest  of  the  company.  There  is  not 
even  an  intimation  that  this  bookkeeper 
had  any  authority  to  inspect  this  automo- 
bile, 90  that  whatever  was  done  by  him 
was  done  voluntarily.  In  answer  to  such 
a  claim,  it  is  necessary  only  to  call  atten- 
tion to  the  language  of  the  court  in  Lima 
R.  Co.  V.  Little,  67  Ohio  St.  91,  at  page 
101,  65  N.  £.  861,  13  Am.  Neg.  Rep.  424: 
"A  master  has  the  right  to  select  and 
choose  his  agents  and  to  determine  himself, 
and  assign  to  the  servants  so  selected, 
their  respective  duties,  and  no  assumption 
by  an  employee  of  duties  not  assigned  to 
him  will  bring  those  duties  within  the 
course  or  scope  of  his  employment  as  de- 
fined by  the  master,  and  when  an  act  is 
not  within  the  scope  of  a  servant's  em- 
ployment, it  cannot  be  within  either  the 
express  or  implied  authorization  of  the 
master." 

For  the  reasons  given,  we  conclude  that 
defendant's  motion,  at  the  close  of  plain- 
tiff's evidence,  for  a  verdict,  should  have 
been  sustained,  and,  this  motion  having 
been  renewed  at  the  close  of  all  the  evi- 
dence in  the  case,  the  judgments  of  the 
Circuit  and  Superior  Courts  are  reversed. 
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and  judgment  is  here  rendered  for  plaintiff 
in  error. 

Sfaauck,  Ch.  J.,  and  Johnson,  Donahue^ 
Wanamaker,  and  Wilkin,  JJ.,  concur. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

HARRIS    GOLDBERG,    Appt., 

V. 

ALBERT  J.  PARKER  and  Wife. 
(87  Conn.  99,  87  Atl.  655.) 

Principal  and  surety  —  wfaen  obliga- 
tion  of  surety   attaches. 

1.  For  the  purpose  of  determining  the  re- 
spective rights  of  one  towards  whom  an- 
other has  assumed  a  surety's  obligation  and 
the  owner  of  property  standing  in  the  name 
of  the  surety  and  subsequently  transferred 
to  such  owner,  the  rights  of  the  creditor 
attached  when  the  surety's  obligation  is 
assumed. 

Estoppel  —  permitting  property  to 
stand  in  other's  name. 

2.  A  woman  who  permits  her  real  estate 
to  stand  in  the  name  of  her  husband  for 
many  years  until  he  is  accepted  as  a  surety, 
to  release  an  attachment  of  property  of  a 
corporation  in  which  he  is  interested,  upon 
the  faith  of  the  record  title  and  his  as- 
sertion  of   ownership   of   the   property,    is 

m  _  _  _ 

yote.  ^^  Estoppel  of  one  who  permUe 
title  of  real  property  to  stand  in  an^ 
other's  name,  to  assert  title  as  against 
the  latter*s  creditors. 

The  earlier  cases  involving  this  ques- 
tion are  collected  in  notes  to  Breeze  ▼• 
Brooks,  22  L.R.A.  267,  and  Blake  v.  Mead- 
ows, 30  L.R.A.(N.S.)   1. 

The  effect  of  permitting  an  undelivered 
deed,  wrongfully  recorded  by  the  grantee^ 
to  remain  on  record  as  estoppel  of  the 
grantor  as  againeft  one  who  has  purchased 
in  reliance  on  the  record,  is  treated  in  a 
note  to  Alabama  Coal  &  Coke  Co.  v.  Gulf 
Coal  &  Coke  Co.  7  L.R.A.i(N.S.)   712. 

A  married  woman  who  voluntarily  per- 
mits her  husband  to  use  her  money  as  his 
own  by  investing  it  in  property  in  his 
name,  and  thereby  obtain  credit  on  the 
faith  of  his  ownership,  is  estopped  from 
claiming  such  property  to  the  detriment  of 
his  creditors.  Hobbs  v.  Frazier,  61  Fla. 
611,  55  So.  848. 

In  Buchannon  v.  James,  135  Ga.  392,  69 
S.  E.  543,  it  is  held  that  a  wife  who  con- 
veys property  to  her  husband  without  the 
approval  of  the  superior  court,  which  the 
statute  requires  to  make  such  a  convey- 
ance valid,  is  not  entitled  to  recover  the 
proceeds  of  such  property'  from  a  creditor 
of  the  husband,  with  notice,  to  whom  the 
husband   conveyed   it  with   power   of   sale. 
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estopped  to  assert  her  title  against  the 
right  of  the  creditor,  although  she  was 
guilty  of  no  fraud  in  the  transaction. 

(Roraback   and  Thayer,  J  J.,   dissent.) 

(June  13,  1013.) 

Vi'VEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Fair- 
field County  in  defendants'  favor  in  an  ac- 
tion to  foreclose  a  judgpnent  lien  on  prop- 
erty standing  in  the  name  of  Mrs.  Parker 
for  a  debt  of  her  husband.    Reversed. 

Statement  by  Wheeler,  J.: 

Mrs.  Parker  purchased,  on  April  12, 
1800,  a  lot  of  land  on  Madison  ^venue,  on 
•  May  5,  1891,  a  lot  on  Pacific  street,  and 
on  January  8,  1892,  a  piece  of  land  on 
Dewey  street,  all  in  the  city  of  Bridgeport. 
The  title  was  taken  in  tlie  name  of  her 
husband,  the  defendant,  who  in  the  first 
two  purchases  gave  back  a  purchase-money 
mortgage  and  note,  and  in  the  last  assumed 
a  mortgage  thereon  as  part  of  the  con- 
sideration. 

On  June  27,  1892,  Mrs.  Parker  caused  her 
luieband  to  transfer  the  three  pieces  to  one 
Wilson,  in  consideration  of  the  transfer  to 
him  of  another  piece  of  property  on  Dewey 
street  and  the  assumption  of  a  mortgage  on 
this  property  of  $1,500.  On  June  25,  inoo, 
Mrs.  Parker  caused  her  husband  to  give  a 
note  for  $1,500,  secured  by  mortgage  on  the 
Dewey  street  property.    In  June,  1906,  Mrs. 


Parker  purchased  a  piece  of  land  on  North 
avenue  in  Bridgeport,  and  took  title  in  the 
name  of  her  husband,  who  assumed  a  mort- 
gage of  $1,500  thereon,  as  part  considera- 
tion. All  of  these  conveTances  were  duly 
recorded. 

Mrs.  Parker  paid  for  these  several  pieees 
of  property  with  her  own  funds,  and  always 
exercised  control,  ownership,  and  proprie- 
torship  over  them*  She  never  int^ded  to 
give  these  to  her  husband,  but  placed  them 
in  his  name  "because  of  her  peculiar  ideas 
that  a  husband  should  always  appear  as  the 
head  of  the  house."  Both  Mr.  and  Mrs. 
Parker  always  regarded  all  of  this  property 
as  belonging  absolutely  to  Mrs.  Parka*. 

In  October,  1909,  Mrs.  Parker  loaned  her 
husband  $1,000,  and,  with  her  knowledge 
and  consent,  he  invested  it  in  the  Colonial 
Chemical  Company,  of  which  he  was  a 
stockholder.  On  February  7,  1910,  the 
plaintiff  herein  brought  an  action  against 
this  company,  and  attached  certain  proper- 
ty. The  plaintiff's  attorney  and  the  officer 
making  the  attachment  ascertained  that 
Mr.  Parker  was  the  owner  of  record  of  the 
property  on  Dewey  street  and  North  ave- 
nue, and,  Mr.  Parker  having  stated  that 
he  was  the  owner  of  this  property,  they 
accepted  him  as  surety  upon  said  officers 
receipt  for  the  return  of  the  property  at- 
tached, upon  the  faith  of  his  ownership  of 
record.  Neither  the  plaintiff,  his  attorney, 
nor  the  oflicer  had  knowledge  of  any  claini 
of  Mrs.   Parker   upon   the   property.      The 


though  she  would  have  been  entitled  to  have 
the  deed  to  her  husband,  and  from  him  to 
the  creditor,  canceled. 

In  Kessler  v.  De  Garmo,  —  Iowa,  — , 
J27  N.  W.  988,  it  was  held  that  a  wife, 
with  whose  money  her  husband  purchased 
land,  taking  title'  in  himself  though  they 
regarded  it  as  her  property,  who  allowed 
him  to  hold  himself  out  as  owner,  is  es- 
topped from  claiming  it  as  against  certain 
of  his  creditors,  and,  as  the  relief  was 
granted  on  the  ground  of  estoppel,  the 
rule  that  all  creditors  may  share  in  the 
proceeds,  upon  a  fraudulent  conveyance  be- 
ing set  aside,  was  not  applicable. 

In  Ford  v.  Blackshear  Mfg.  Co.  —  Ga. 
— ,  79  S.  E.  576,  it  is  held  that  if  a  wife, 
who  has  an  equitable  title  to  land  to  which 
a  deed  is  taken  in  the  name  of  her  hus- 
band, permits  him  to  hold  the  property  and 
use  it  in  his  business  for  obtaining  credit, 
and  a  third  person,  without  notice,  ex- 
tends credit  to  him  on  the  iaith  that  the 
land  is  his,  she  is  estopped  from  asserting 
title  as  against  the  lien  of  the  judgment 
to  which  the  creditor's  claim  has  been  re- 
duced, though  before  rendition  of  the  judg- 
ment the  husband  had  conveyed  the  land  to 
her  in  recognition  of  her  equity. 

In  Zehnder  v.  Stark,  248  Mo.  39,  154  S. 
W.  02,  it  is  held  that  a  married  woman 
whose  husband  purchased  land  in  his  name 
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with  her  money,  who  permitted  title  to 
remain  in  him  for  years  without  proti^t. 
during  which  time  be  contracted  debts  for 
the  improvement  of  the  laiid,  to  her  knowl- 
edge, is  estopped  from  claiming  title  a^s 
against  such  creditors,  and  they  are  en- 
titled to  equitable  relief  against  a  deed 
subsequently  made  by  the  husband  to  the 
wife. 

In  Johnson  County  v.  Taylor,  87  Neb. 
487,  127  N.  W.  862,  a\¥ife  was  held  estopped 
from  claiming  land  as  her  separate  prop- 
erty where  she  permitted  her  husband  to 
hold  the  title  thereto  and  the  county  ac- 
cepted him  as  surety  on  a  county  deposit- 
ory bond,  on  the  strength  of  information 
given  the  county  commissioners  by  the  coun- 
ty clerk  that  he  owned  property  in  the 
county,  though  they  were  not  informed  as 
to  what  particular  land  he  owned  or  its 
value. 

But  a  married  woman  who  has  no  knowl- 
edge that  the  title  to  land  purchased  with 
her  funds  was  taken  in  the  name  of  her 
husband,  and  who  acted  promptly  when 
she  discovered  it,  was  not  estopped  from  as- 
serting her  title  against  a  creditor  of  the 
husband,  whose  claim  arose  without  her 
knowledge  and  before  she  became  aware  that 
the  title  was  not  in  her  name.  Southern 
Bank  v.  Nichols,  235  Mo.  401,  138  S.  W. 
881.  R.  Lf.  S. 
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plaintiH  duly  recovered  judgment  against 
-the  company,  and  execution  upon  the  judg- 
ment was  returned  wholly  unsatisfied. 
Thereafter  the  plaintiff  recovered  judgment 
Against  Mr.  Parker  on  the  receipt,  and  duly 
filed  a  judgment  lien  upon  the  land  on 
Dewey  street,  and  this  action  is  brought 
to  foreclose  the  lien.  In  February,  1910, 
Mrs.  Parker  learned  that  this  company  was 
in  financial  troubles  and  that  her  husband 
vras  interested  in  it.  The  failure  of  the 
•company  and  the  loss  of  the  $1,000  made 
her  distrustful  of  her  husband,  and,  appre- 
hensive that  he  might  engage  in  the  future 
in  some  losing  business  enterprise  and 
thereby  jeopardize  her  real  estate,  and  so 
«be  demanded  of  him  its  transfer  to  her. 
Mr.  Parker,  on  March  18,  1910,  through  an 
intermediary,  conveyed  the  property  on 
Dewey  street  and  North  avenue  to  Mrs. 
Parker. 

This  was  the  consideration  for  the  trans- 
fer, and  not  the  payment  of  the  $1,000  loan 
to  Mr.  Parker  by  Mrs.  Parker.  Mrs.  Par- 
ker, at  the  time  of  this  transfer,  did  not 
know  that  her  husband  had  signed  the  re- 
ceipt, nor  that  he  had  creditors  other  than 
herself  and  these  mortgagees,  and,  in  de- 
manding and  accepting  tlie  transfer,  she 
acted  in  good  faith  and  without  an  inten- 
tion to  defraud.  In  fact,  at  the  time  of  the 
transfer  to  Mrs.  Parker,  Mr.  Parker  owed 
no  debts  except  the  $1,000,  and  had  no 
visible  property  except  said  real  estate,  and 
the  execution  upon  the  judgment  was  re- 
turned wholly  unsatisfied.  The  property  on 
Dewey  street  is  worth  $1,000  above  the 
encumbrance,  and  since  the  transfer  of 
Mrs.  Parker  has  realized  $1,500  above  the 
encumbrance  upon  the  North  avenue  prop- 
erty. 

Messrs.  Frank  ti.  Wlldor  and  Henry 
Orecnstein,  for  appellant: 

A  third  person  to  whom  a  grantor  is 
liable  upon  a  contingent  liability  is  a 
creditor  within  the  meaning  of  the  statute 
of  fraudulent  cdnteyances  and  at  common 
law. 

Washington  v.  Norwood,  128  Ala.  383, 
30  So.  405;  Crocker  v.  Huntzicker,.113  Wis. 
181,  88  N.  W.  232;  Hatfield  v.  Merod,  82 
111.  113;  Young  v.  Heermans,  66  N.  Y.  374; 
Pashby  v.  Mandigo,  42  Mich.  172,  3  N.  W. 
927;  20  Cyc.  421;  Allen  v.  Bundle,  50 
Conn.  32,  47  Am.  Rep.  599. 

It  is  not  necessary  to  show  or  to  prove 
that  the  grantor  was  insolvent  at  the  time 
of  the  alleged  conveyance. 

Botsford  V.  Beers,  11  Conn.  376;  Quinni- 
piac  Brewing  Co.  v.  Fitzgibbons,  71  Conn. 
80,  40  Atl.  913;  Clarke  v.  Black,  78  Conn. 
471,  62  Atl.  757. 

Where  the  true  owner  of  property  holds 
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out  another  or  IKlows  him  to  appear  as  the 
owner  of  or  as  having  sufficient  power  and 
disposition  over  the  property,  and  innocent 
third  persons  are  thus  led  into  dealing  with 
such  apparent  owner  or  person  having  such 
power  or  disposition,  they  will  be  protected. 

Sanford  v.  DeForest,  85  Conn.  694,  84 
Atl.  Ill;  Anderson  v.  Armstead,  69  111. 
452;  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y. 
325,  7  Am.  Rep.  341;  16  Cyc.  774;  Law- 
rence V.  Guaranty  Invest  Co.  51  Kan.  222, 
32  Pac.  816;  Simson  v.  Bank  of  Commerce, 
43  Hun,  160;  Wright  v.  McCord,  113  Ga. 
881,  39  S.  E.  510;  Morris  v.  Rogers,  104 
Ga.  705,  30  S.  E.  937 ;  Esty  v.  Cummings, 
80  Minn.  616,  83  N.  W.  420;  Lowry  v. 
Mayo,  41  Minn.  388,  43  N.  W.  78. 

Where  the  wife  has  permitted  the  title 
to  her  property  to  be  in  her  husband's 
name,  and  a  third  person,  on  the  strength 
of  such  title,  acquired  rights  or  became 
creditor  of  the  husband,  she  will  be  es- 
topped to  deny  that  the  property  was  his 
or  held  for  her. 

Stewart  v.  Mix,  30  La.  Ann.  1036;  City 
Nat.  Bank  v.  Hamilton,  34  N.  J.  Eq.  159; 
Warner  v.  Watson,  35  Fla.  402,  17  So.  654; 
Kennedy  v.  Lee,  72  Ga.  39;  Lowentrout  v. 
Campbell,  130  111.  503,  22  N.  E.  744;  Hen- 
dershott  v.  Henry,  63  Iowa,  744,  19  N.  W. 
665;  Iseminger  v.  Criswell,  98  Iowa,  382, 
67  N.  W.  289;  Roy  v.  McPherson,  11  Neb. 
197,  7  N.  W.  873;  Humes  v.  Scruggs,  94 
U.  S.  22,  24  L.  ed.  51 ;  Luers  v.  Brunjes,  34 
N.  J.  Eq.  19;  Beecher  v.  Wilson,  84  Va.  813, 
10  Am.  St.  Rep.  883,  6  S.  E.  209. 

Mr.    John    P.    Gray,    for   appellees: 

If  the  consideration  is  valuable,  it  be- 
comes necessary  to  show  fraud  in  order  to 
set  aside  a  transfer  of  this  character. 

Bigelow,  Fraudulent  Conveyances,  Revised 
ed.  451;  Arundell  v.  Phipps,  10  Ves.  Jr. 
139;  Hume  &  W.  Co.  v.  Condon,  44  W.  Va. 
553,  30  S.  E.  56;  Ex  parte  Mercer,  L.  R.  17 
Q.  B.  Div.  290,  55  L.  J.  Q.  B.  N.  S.  558, 
54  L.  T.  N.  S.  720;  Clarke  v.  Black,  78 
Conn.  467,  62  Atl.  757;  Converse  v.  Hart- 
ley, 31  Conn.  372;  Smyth  v.  Ripley,  33 
Conn.  306;  Lynch  v.  Beecher,  38  Conn.  490; 
Hitchcock  V.  Kiely,  4-1  Conn.  611;  Trum- 
bull V.  Hewitt,  62  Conn.  448,  26  Atl.  350. 

If  a  husband  converts  his  wife's  estate 
to  his  own  use  he  may  pay  her  back,  not- 
withstanding that  he  has  creditors. 

Vincent  v.  State,  74  Ala.  274;  Thompson 
V.  Mills,  39  Ind.  528;  McKamey  v.  Thoirp, 
61  Tex.  648;  Dunham  v.  Bentley,  103 
Iowa,  136,  72  N.  W.  437. 

Or  he  may  reconvey  the  property  to  her 
under  the  same  circumstances. 

Tarsney  v.  Turner,  48  Fed.  818. 

Property  bought  with  the  wife's  separate 
estate,  and  standing  in  her  husband's  name, 
with     no     fraudulent     intent,     cannot     be 
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reached  by  the  husband's  Creditors,  unless 
by   estoppel. 

20  Cyc.  375,  395;  Lloyd  v.  Fulton,  91 
U.  S.  479,  23  L.  ed.  363 ;  Talcott  v.  Wilcox, 
9  Conn.  134 ;  Wadsworth  v.  Marsh,  9  Conn. 
481;  Washband  v.  Washband,  27  Conn. 
424;  Knower  v.  Cadden  Clothing  Co.  57 
Conn.  202,  17  Atl.  680;  Sisson  t.  Roath, 
30  Conn.  15;  Feltz  v.  Walker,  49  Conn.  93; 
Fly  V.  Screeton,  64  Ark.  184,  41  S.  W.  764 ; 
Huffman  v.  Leslie,  23  Ky.  L.  Rep.  1981,  66 
S.  W.  822;  Utley  v.  Smith,  24  Conn.  290, 
63  Am.  Dec.  163;  Tomlinson  v.  Roberts, 
25  Conn.  477,  68  Am.  Dec.  367;  Nor^valk 
ex  rel.  Fawcett  v.  Ireland,  68  Conn.  2, 
36  Atl.  804 ;  State  v.  Martin,  77  Conn.  142, 
68  Atl.  745. 

The  conveyance  and  the  fraudulent  in- 
tent must  coexist.  Ko  intent  arising  after 
the  day  of  the  deed  can  be  considered. 

Allen  V.  Lyness,  81  Conn.  626,  71  Atl. 
936;  Tibbals  v.  Jacobs,  31  Conn.  428;  20 
Cyc.  413;  Clark  v.  Johnson,  6  Day.  373; 
Gilligan  v.  Lord,  51  Conn.  562;  Partelo 
V.  Harris,  26  Conn.  480;  Barrett  v.  French, 
1  Conn.  365,  6  Am.  Dec.  241;  Pettibone  v. 
Phelps,  13  Conn.  445,  36  Am.  Dec.  88; 
Bead)  v.  Catlin,  4  Day,  284,  4  Am.  Dec. 
221;  Mathews  v.  Converse,  83  Conn.  511, 
77  Atl.  961. 

If  the  debtor  holds  the  bare  legal  title  to 
property  for  another,  and  has  no  valua- 
ble interest  therein,  it  cannot  be  attacked 
by  his  creditors. 

Jarvis  v.  Prentice,  19  Conn.  272. 

Estoppel  is  not  favored,  because  it  tends 
to  hide  and  shut  out  the  truth. 

16  Cyc.  722,  725 ;  Leather  Mf rs.  Nat.  Bank 
V.  Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6 
Sup.  Ct.  Rep.  657;  Hubbard  v.  Norton,  10 
Conn.  422;  Smith  v.  Silliman,  8  Conn.  116; 
Warner  Glove  Co.  v.  Jennings,  68  Conn.  74, 
19  Atl.  239;  Townsend  Sav.  Bank  v.  Todd, 
47  Conn.  219;  Kinney  v.  Whiton,  44 
Conn.  270,  26  Am.  Rep.  462;  Bradford  v. 
Bradford,  6  Conn.  132;  Clinton  v.  Had- 
dam,  60  Conn.  84;  Andrews  v.  Minn,  L. 
Ins.  Co.  85  N.  Y.  334. 

All  cases  of  estoppel  show  some  definite 
act  with  knowledge  on  the  part  of  the  per- 
son sought  to  be  estopped  and  in  direct 
relation  to  the  person  seeking  the  estoppel. 

Brown  v.  Wheeler,  17  Conn.  345,  44  Am. 
Dec.  550;  Roe  v.  Jerome,  18  Conn.  138; 
Middletown  Bank  v.  Jerome,  18  Conn.  443; 
Noyes  v.  Ward,  19  Conn.  250;  Preston  v. 
Mann,  25  Conn.  118;  Calhoun  v.  Richard- 
son, 30  Conn.  227 ;  West  Winsted  Sav.  Bank 
&  Bldg.  Asso.  V.  Ford,  27  Conn.  290,  71 
Am.  Dec.  66;  East  Haddam  Bank  v.  Shail- 
or,  20  Conn.  21;  Edwards  v.  Stonington 
Cemetery  Asso.  20  Conn.  467;  Dan  bury  & 
N.  R.  Co.  V.  Wilson,  22  Conn.  451 ;  Swift  I 
v.  Barnum,  23  Conn.  523;  Cowles  v.  Bacon,  ' 
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21  Conn.  467,  56  Am.  Dec.  371;  Parker  t. 
Crittenden,  37  Conn.  152;  Winton  v.  Hart, 
39  Conn.  20;  Chapman  v.  Shepard,  39 
Conn.  413;  Bassett  v.  Bradley,  48  Conn. 
224;  Blake  v.  Baldwin,  54  Conn.  8,  5  Atl. 
299;  Danforth  v.  Adams,  29  Conn.  107: 
Ives  V.  North  Canaan,  33  Conn.  406;  Blake 
Crusher  Co.  v.  New  Haven,  46  Conn.  473: 
Farist's  Appeal,  39  Conn.  153;  Warner  t. 
Middlesex  Mut.  Assur.  Co.  21  Conn.  450: 
Norwalk  ex  rel.  Fawcett  v.  Ireland,  (^ 
Conn.  1,  35  Atl.  804;  Wainwright  v.  Tal 
cott.  60  Conn.  52. 

Silence  alone  or  negligence  alone  will 
not  create  estoppel. 

Bobbins  v.  Wolcott,  28  Conn.  396;  Stark 
weather  v.  Goodman,  48  Conn.  101,  40  Am. 
Rep.  152;   Cooke  v.  Orange,  48  Conn.  412. 

In  order  to  take  advantage  of  estopp! 
the  person  claiming  it  must  have  been 
without  knowledge  or  means  of  knowledgt" 
of  all  the  facts. 

Bigelow,  Estoppel,  p.  608. 

It  is  incumbent  upon  him  to  ascertain  the 
truth. 

Huntley  v.  Holt,  58  Conn.  445,  9  L.RJ^. 
Ill,  20  Atl.  469;  Farrel  v.  Derby,  58  Conn. 
234,  7  L.R.A.  776,  20  Atl.  460;  Lyon  t. 
Champion,  62  Conn.  77,  25  Atl.  392;  Wcide- 
mann  v.  Springfield  Breweries  Go.  78  Conn. 
660,  63  Atl.   162. 

To  be  charged  with  estoppel,  Mrs.  Parker 
must  have  known  of  the  relations  between 
her  husband  and  Goldberg,  or  at  least  that 
her  husband  was  dealing  with  some  class 
to  which  Goldberg  belonged;  namely,  cred- 
itors of  her  husband. 

Lewis  y.  Lewis,  76  Conn.  586,  57  Atl. 
735;  Smith  v.  Smith,  30  Conn.  111. 

She  must  have  actually  or  constmctiTelf 
intended  Goldberg  to  act  on  her  representa- 
tions. 

Bigelow,  Estoppel,  612;  16  Cyc.  728,  730; 
Whittemore  ▼.  Hamilton,  51  Conn.  160; 
Hull  ▼.  Hull,  48  Conn:  257,  40  Am.  Rep. 
165;  Hartford  ▼.  Mechanics'  Sav.  Bank,  79 
Conn.  38,  63  Atl.  658;  Porter  v.  Orient  Inf. 
Co.  72  Conn.  619,  45  AtT.  7;  Canada's  Ap- 
peal, 47  Conn.  460. 

Wheeler,  J.,  delivered  the  opinion  of 
the  court : 

For  over  twenty  years  Mrs.  Parker  per- 
mitted her  real  estate  in  Bridgeport  to 
stand  of  record  in  her  husband's  name: 
mortgages  thereon  to  be  assumed  by  him. 
or  made  as  part  of  the  purchase  price;  con- 
veyances thereof  to  be  made,  and  mortgages 
to  be  placed  thereon  by  him.  As  to  all  the 
world  the  public  land  records  proclaimed 
him  the  owner.  The  plaintiff  accepted  him  , 
as  a  surety  upon  an  officer's  receipt,  gi^en 
in  place  of  an  attachment  secured  by  the 
plaintiff  upon  certain  property,  in  reliance 
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upon  Iiis  ownership  of  this  property  as  dis- 
closed by  the  public  records  and  as  stated 
by  him.  In  fact,  his  wife  was  the  owner  of 
this  property.  And  the  question  at  issue 
IB  whether  the  transfer  to  her  of  this  prop- 
erty, made  subsequent  to  the  contingent 
liability  incurred  by  her  husband  as  a  sure- 
ty, and  accepted  by  the  plaintiff  in  reliance 
upon  his  ownership,  as  disclosed  by  the 
public  records  and  declared  by  him,  is 
fluperior  to  the  plaintiff's  riglit  in  the 
property. 

The  pfaintiff  claims  that  Mrs.  Parker  is 
estopped  from  setting  up  her  claim  of  own- 
ership ahead  of  his  claim  against  the  sure- 
ty which  be  has  reduced  to  judgment,  and 
that,  as  against  him,  the  transfers  to  her 
were,  in  law,  constructively  fraudulent. 
The  foundation  of  this  claim  must  rest 
upon  the  assertion  that  the  plaintiff  was, 
at  the  'inception  of  the  suretyship,  a  cred- 
itor of  Mr.  Parker. 

The  liability  of  Mr.  Parker  as  a  surety 
was  contingent,  though  the  receipt  was  ab- 
flolute  in  terms.  Fowler  v.  Bishop,  31  Conn. 
562. 

Tlr;  relation  of  debtor  and  creditor  be- 
tween Mr.  Parker  and  the  plaintiff  arose 
at  the  moment  he  became  a  surety.  This 
liability  was,  in  law,  as  assured  as  though 
the  plaintiff  had  then  sold  Mr.  Parker  a 
bill  of  goods  or  loaned  him  a  sum  of  money. 
Debt,  in  the  sense  in  which  it  must  here 
be  regarded,  denotes  "any  kind  of  a  just 
demand." 

We  have  held  that  one  who  holds  an  un- 
liquidated claim  against  another  is  his 
creditor,  under  the  foreign  attachment  stat- 
ute. New  Haven  Steam  Saw-Mill  Co.  v. 
Fowler,  28  Conn.  108.  So  far  as  we  are 
aware,  the  authorities  generally  hold  the 
person  for  the  payment  of  whose  debt  an- 
other has  become  contingently  liable  to  be 
&  creditor.  Thus  in  Thompson  v.  Thomp- 
son, 19  Me.  244,  251,  where  a  bond  with 
surety  was  given  by  a  guardian  to  secure 
the  ward  against  official  neglect  or  miscon- 
duct, it  was  held  that  the  relation  of  debtor 
and  creditor  arose  at  the  time  of  the  sign- 
ing of  the  bond,  and  that  the  obligee  or 
those  whom  the  bond  is  designed  to  protect 
might  impeach  any  conveyance  made  after 
its  date,  though  prior  to  any  breach  of  the 
bond.  So  it  was  held  tlie  holder  of  a  prom- 
issory note  was  a  creditor  of  the  indorser 
or  guarantor  thereon,  notwithstanding  the 
liability  of  an  indorser  or  guarantor  was 
contingent,  within  the  provisions  of  the 
fltatute  avoiding  all  gifts  made  to  defraud 
creditors.  Crocker  v.  Huntzicker,  113  Wis. 
181,  88  N.  W.  232.  So  it  was  held  a  land- 
lord was  an  existing  creditor  of  his  tenant 
as  to  rent  to  become  due  under  the  lease, 
and  therefore  a  voluntary  conveyance  by 
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the  tenant  might  be  set  aside,  and  the 
property  so  conveyed  subjected  to  the  land- 
lord's claim  for  rent  falling  due  after  the 
conveyance.  O'Brien  v.  Whigam,  9  App. 
Div.  113,  41  N.  Y.  Supp.  40.  In  Hanna  v. 
Hurley,  162  Mich.  601,  605,  127  N.  W.  710, 
it  was  held  that  an  obligee  on  a  bond  given 
for  costs  might  have  set  aside  a  conveyance 
of  stock,  contrary  to  the  bulk-sales  act, 
though  the  liability  of  a  surety  was  con- 
tingent at  the  time  of  sale.  The  court  said : 
"It  is  urged  by  appellant  that  George  D. 
Hanna's  liability  upon  the  bond  could  not 
be  fixed  until  judgment  upon  appeal,  and 
therefore  that  the  obligee  in  the  bond  was 
not,  at  the  time  of  the  sale,  one  of  his  cred- 
itors. ...  It  cannot  be  said  that 
George  D.  Hanna's  liability  was  not  fixed 
at  the  moment  he  signed  the  bond.  It  was 
fixed  in  amount,  though  contingent  upon 
the  failure  of  his  principal  to  prosecute  his 
appeal  and  reverse  or  pay  the  judgment." 

Most  of  the  cases  where  the  question  of 
contingent  liability  arose  are  those  between 
a  surety  and  the  principal  obligees  upon  a 
bond  or  other  instrument;  or  between  an 
indorser  or  guarantor  and  maker,  where 
the  one  contingently  liable  for  the  debt  of 
another  has  paid  it,  and  is  seeking  to  re- 
cover of  the  principal  of  the  bond  or  other 
instrument;  or  the  maker  or  guarantor  of 
the  note  or  other  instrument.  Our  investi- 
gation satisfies  us  that  the  law  is  well 
settled  that  the  liability  begins  when  the 
engagement  of  the  surety,  indorser,  or 
guarantor  begins.  Washington  v.  Norwood, 
128  Ala.  C83,  389,  30  So.  405;  Hatfield  v. 
Merod,  82  111.  113;  Dudley  v.  Buckley,  68 
W.  Va.  630,  70  S.  E.  377 ;  Graeber  v.  Sides, 
151  N.  C.  596,  66  S.  E.  600;  Whitehouse  v. 
Bolster,  95  Me.  458,  460,  50  Atl.  240;  For- 
tune v.  Cassidy,  140  111.  App.  580;  Mc- 
Laughlin V.  Bank  of  Potomac,  7  How.  220, 
12  L.  ed.  675;  Van  Wyck  v.  Seward,  18 
Wend.  375.  The  obligation  of  Mr.  Parker, 
as  surety,  attached  when  he  signed  the 
receipt;  the  relation  of  debtor  and  creditor, 
between  the  surety  and  the  plaintiff,  arose 
at  that  time. 

We  are  now  to  inquire  whether  the  plain- 
tiff creditor  can  cause  to  be  set  aside  a 
conveyance  by  his  debtor  to  the  debtor's 
wife  of  real  estate,  of  which  the  real  owner- 
ship was  in  the  wife,  but  the  legal  title  to 
which  had  been  placed  in  the  husband,  and 
so  appeared  of  record  for  many  years,  and, 
in  reliance  upon  the  record  title  and  the 
declaration  of  ownership  by  the  husband, 
the  plaintiff  had  extended  to  him  credit. 
The  defendant  wife  was  without  intent  to 
wrong  the  plaintiff,  and  without  knowledge 
that  her  husband  owed  the  plaintiff  or  any 
one  else.  The  plaintiff  was  equally  inno- 
cent.   Unless  he  can  compel  the  appropria- 
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tion  of  this  property  to  the  payment  of  his 
debt  he  must  lose  it. 

Mrs.  Parker  put  it  in  the  power  of  her 
husband  to  secure  this  credit  on  the  faith 
of  his  ownership  of  her  property.  She 
caused  the  land  records  to  declare  that  he 
owned  this  property.  The  plaintiff  had  the 
right  to  rely  upon  the  title  as  it  appeared 
of  record.  The  act  of  the  real  owner  in 
placing  the  record  title  of  property  in  the 
name  of  another  precludes  her  from  denying 
his  title  as  against  one  who  has  extended 
a  credit  in  reliance  upon  the  title  which  she 
has  Tested  in  the  other.  The  right  of  the 
creditor  arises  from  the  act  of  the  owner, 
and  does  not  depend  upon  the  actual  title, 
but.  upon  the  apparent  title.  The  true  own- 
er is  barred  from  asserting  her  title  against 
the  creditor  by  her  own  act.  It  would  be 
inequitable  to  permit  the  assertion  of  her 
right  to  the  injury  of  the  innocent  creditor. 
She  is  estopped  from  maintaining  her  own- 
ership, otherwise  injustice  would  be  done 
the  creditor.  Between  the  innocent  owner 
and  the  innocent  creditor  the  owner,  whose 
act  led  to  the  wrong  to  the  creditor,  must 
suffer  the  loss. 

The  rule  of  equitable  estoppel  Is  as  ap- 
plicable to  a  married  woman  who  has 
placed  the  title  to  her  real  estate  in  her 
iiusband,  who  has  thereby  obtained  a  credit, 
as  though  she  had  put  the  title  in  the  name 
of  a  third  party.  Galbraith  v.  Lunsford, 
87  Tenn.  89,  97,  1  L.R.A.  622,  9  S.  W. 
365;  Pom.  Eq.  Jur.  3d  ed.  §  814. 

The  authorities  so  holding  are  numerous. 
'*With  the  knowledge  and  assent  of  Mrs. 
Hauk,  the  title  to  this  property  stood  of 
record,  from  November  9,  1^89,  until  Jan- 
uary 13,  1891,  in  the  name  of  her  husband. 
During  this  period  he  purchased  from  the 
complainants  the  goods  for  which  their 
judgment  was  obtained.  Upon  the  strength 
of  his  apparent  ownership  of  such  property 
he  obtained  credit;  and  it  is  neither  just 
nor  equitable  that  she  should  now,  as 
against  them,  be  permitted  to  assert  that 
this  property  all  the  while  belonged  to  her." 
Hauk  V.  Van  Ingen,  97  111.  App.  642,  650, 
affirmed  in  196  111.  20,  63  N.  E.  706;  Smith 
V.  Willard,  174  111.  638,  66  Am.  St.  Rep. 
313,  51  N.  E.  835;  Mertens  v.  Schlemme, 
68  N.  J.  Eq.  544,  550,  59  Atl.  808;  Warner 
V.  Watson,  35»  Fla.  402,  421,  17  So.  654; 
Lawrence  v.  Guaranty  Invest.  Co.  51  Kan. 
222,  32  Pac.  816;  McCormick  Harvesting 
Mach.  Co.  v.- Perkins,  136  Iowa,  64.  68,  UO 
N.  W.  15;  16  Cyc.  773,  775;  20  Cyc.  606; 
Beach,  Eq.  Jur.  §  1103;  note  in  30  L.R.A. 
(N.S.)  3,  The  enforcement  of  this  rule 
does  not  depend  upon  whether  there  was 
actual  fraud,  although  this  element  is  often 
present,  but  upon  the  inequity  of  the  wife 
holding  out  to  the  world  her  husband's  own- 
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ership,  and  then  denying  it,  to  the  pre- 
judice of  one  who  has  extended  credit  upon 
the  faith  of  her  act. 

Of  a  reply  purporting  to  set  up  an  equi- 
table estoppel  we  said:  "It  is  claimed  th&t 
these  averments  were  not  sufficient  because 
no  bad  faith,  wilful  wrong,  or  gross  care- 
lessness is  charged.  No  such  charges  were 
necessary.  .  .  .  It  is  not  his  intent  so 
much  as  the  result  of  his  conduct,  which 
determines  his  liability."  Canfield  v.  Greg- 
ory, 66  Conn.  9,  17,  33  Atl.  536;  Galbraith 
V.  Lunsford,  87  Tenn.  89,  1  URJ^.  522,  9 
S.  W.  365;  Pom.  Eq.  Jur.  3d  ed.  §§  803. 
804,  814. 

There  are  authorities  which  hold  the 
wife's  fraud  the  determinative  element  in 
the  proof  of  her  equitable  estoppel,  ms,  for 
instance,  those  of  Texas  and  Missouri;  but 
the  great  weight  of  authority  is  a^inst 
this  position  and  in  accord  with  the  doc- 
trine we  adopted  In  Canneld  v.  Gregory. 
Unless  the  circumstances  be  such  as  natur- 
ally to  mislead  another,  one  of  the  indis- 
pensable elements  of  an  equitable  estoppel 
is  absent. 

In  an  early  case  we  thus  stated  the  doc- 
trine: "Therefore  it  has  been  holden  that  if 
the  owner  of  goods  voluntarily  permit  an- 
other to  hold  himself  out  to  the  world  a« 
being  the  true  owner,  and,  for  this  purpose, 
intrust  him  with  th^  exclusive  possession 
or  other  indicia  of  title,  under  circum- 
stances which  would  naturally  tend  to 
mislead,  he  shall  be  concluded  by  the  sale 
of  it  to  an  innocent  and  mistaken  pur- 
chaser." Baldwin  v.  Porter,  12  Conn.  473, 
482. 

In  Canfield  v.  Gregory,  66  Conn.  9,  17, 
33  Atl.  636,  537,  we  said:  "It  is  true  that 
it  does  not  extend  to  acts  or  representations 
not  naturally  calculated  to  mislead,  and 
on  which  others  had  no  right  to  rely." 
Pickard  v.  Sears,  6  Ad.  &  El.  469,  2  X'cv. 
k  P.  488,  11  Eng.  Rul.  Cas.  78;  Laing  v. 
Evans,  64  Neb.  454,  459,  90  N.  W.  246. 

Were  the  circumstances  naturally  calcu- 
lated to  mislead  the  plaintiff  into  the  be- 
lief that  Mr.  Parker  was  the  owner,  and 
did  he  have  the  right  to  rely  upon  this 
belief? 

Mr.  Parker  was  financially  interested  in 
the  chemical  company;  he  represented  that 
he  owned  this  property;  the  plaintiff  looked 
up  the  public  records,  and  ascertained  that 
by  them,  for  years,  he  had  been  the  owner, 
and  that  he  had,  for  over  twenty  years, 
owned  property  of  record  in  Bridgeport,  as- 
sumed mortgages  upon  purchases,  and  giv- 
en mortgages  upon  purchases.  The  titles 
were  such  that  the  most  conservative  in- 
vestor or  institution  would  have  accepted 
them  and  loaned  upon  their  faith.     These 
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circumstances  were  naturally  calculated  to 
mislead  the  plaintiff  as  they  did. 

The  plaintiff  did  rely  upon  these  titles  of 
record,  released  his  attachment  against  the 
chemical  company,  and  in  its  stead  accept- 
ed an  officer's  receipt  with  Mr.  Parker  as 
snrety.  It  would  he  difficult  to  conceive  of 
a  stronger  case  of  equitable  estoppel.  Any 
other  holding  would  do  violence  to  the  faith 
which,  time  out  of  mind,  we  have  given  to 
our  registry  laws.  With  inflexible  adher- 
ence  we  have  made  every  title  to  land,  so 
far  as  practicable,  appear  of  record.  We 
have  held  the  record  constructive  notice  to 
all  the  world  of  land  titles.  We  have  au- 
thorized reliance  to  be  placed  thereon.  We 
have  sustained  contracts  and  conveyances 
made  upon  their  faith.  We  cannot  hold 
that  a  credit,  extended  in  reliance  upon  the 
land  records,  must  yield  to  the  equitable 
owner  of  the  title,  without  doing  irrepara- 
ble injury  to  the  registry  laws  and  going 
counter  to  our  decisions. 

The  maintenance  of  our  system  of  reg- 
istry of  titles  is  of  the  greatest  public 
importance,  and  he  Avho  acts  in  reliance 
upon  the  record  has  behind  him  not  only 
the  natural  equities  of  his  position,  but 
also  the  especial  equity  arising  from  the 
protection  afforded  everyone  who  trusts 
the  record.  Rosenbluth  y.  De  Forest  &  H. 
Co.  85  Conn.  40,  47,  81  Atl.  955;  Beach  y. 
Osborne,  74  Conn.  406,  411,  60  Atl.  1019, 
1118;  Ives  y.  Stone,  61  Conn.  446,  466; 
Wheeler  v.  Young,  76  Conn.  44,  60,  66  Atl. 
G70. 

The  test  is  whether  the  act  of  the  wife 
was  naturally  calculated  to  cause  the  plain- 
tiff to  extend  credit  to  her  husband.  It  is 
not,  as  has  sometimes  been  suggested, 
whether  the  wife  had  reason  to  expect  cred- 
it would  be  extended  to  her  husband.  If, 
however,  this  were  the  test,  the  facts  found 
make  it  perfectly  clear  that  she  did  have 
such  reason  to  expect.  Her  purpose  in  plac- 
ing the  property  in  his  name  was  "because 
of  her  peculiar  ideas  that  a  husband  should 
always  appear  as  the  head  of  the  house." 
This  has  but  one  meaning:  She  purposed 
giving  him  standing  and  financial  respon- 
sibility in  the  community.  The  purpose 
was  identical  with  that  in  Kennedy  y.  Lee, 
72  Ga.  39,  because  the  wife  "thought  it 
would  look  better"  for  him  to  hold  the  title 
to  her  real  estate. 

She  is  by  law  presumed  to  know  that 
the  titles  of  record,  through  all  these  years, 
would  be  constructive  notice  to  all  the 
world  that  her  husband  was  their  owner. 
She  gave  him  by  her  act  credit  to  either 
assume  mortgages  upon  each  of  the  several 
properties  she  permitted  him  to  own,  or  to 
give  mortgages  thereon  as  part  considera- 
tion for  the  purchase  price,  or  to  make 
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mortgages  thereon  after  the  purchase. 
His  title  of  record  gave  him  a  credit  by 
which  he  procured  a  mortgage  on  the  very 
property  on  Dewey  street  upon  which  the 
plaintiff  is  seeking  to  foreclose  his  lien. 
She  loaned  him  $1,000,  which  he  had,  to  her 
knowledge,  lost  in  the  company  whose  cred- 
it he  was  protecting  by  becoming  its  surety. 
Under  these  circumstances  it  could  not  be 
said  that  she  could  not  reasonably  antici- 
pate that  he  might  use  the  credit  she  had 
given  him.  The  mere  fact  that  she  had 
never  known  that  he  had  had  any  other 
creditors,  and  he,  in  fact,  had  had  none,  is- 
of  no  consequence,  and  very  far  from  a 
finding  that  she  could  not  reasonably  antici- 
pate that  he  would  use  the  credit  given  hii» 
by  his  apparent  ownership. 

The  trial  court  relied  for  its  decision 
upon  the  case  of  Clarke  v.  Black,  78  Conn. 
467,  62  Atl.  767.  There  is  a  marked  differ- 
ence between  that  case  and  this.  There  the 
relation  of  debtor  and  creditor  existed  be- 
tween the  husband  and  wife,  and  was  the 
consideration  of  the  conveyance;  in  this- 
case  it  is  expressly  found  that  this  relation 
formed  no  part  of  the  consideration  of  the 
transfer.  In  that  case  it  did  not  appear 
that  the  creditor  seeking  to  set  aside  the 
conveyance  relied  upon  the  husband's  own- 
ership or  upon  his  title  of  record  in  extend- 
ing him  credit.  And,  further,  the  questioit 
of  the  wife's  estDppel  does  not  appear  to- 
have  been  raised.  This  case  is  governed  by 
the  principles  inyolved  in  Sanford  v.  De- 
Forest,  86  Conn.  694,  84  Atl.  111. 

There  is  error;  the  judgment  of  the 
Court  of  Conimon  Pleas  is  reversed,  and  the 
cause  remanded,  with  instruction  to  render 
judgment  for  the  plaintiff  in  accordance 
with  this  opinion. 

Prentice,  Ch.  J.,  and  Bennett,  J.,  con* 
cur. 

Roraback,  J.,   dissenting: 

The  defendants  in  this  action  are  hus- 
band and  wife.  Their  marriage  took  place 
prior  to  1890.  The  complaint  alleges  that 
the  defendant  Albert  J.  Parker  was  the 
owner  of  certain  real  estate  located  in 
Bridgeport;  that  on  March  18,  1910,  he- 
pretended  to  convey  his  interest  in  the 
property  to  one  John  A.  Spoffard;  that  on 
the  same  day  Spoffard  pretended  to  convey 
this  property  to  the  defendant  Emma  J. 
Parker,  and  that  both  of  these  t^ansfers^ 
were  fraudulent  and  without  any  consider- 
ation therefor,  the  same  having  been  made 
in  fraud  of  the  creditor  of  the  defendant 
Albert  J.  Parker,  and  to  defraud  the  plain- 
tiff, to  whom  the  husband  was  then  liable 
as  surety  upon  an  officer's  receipt,  and  to^ 
avoid  liability  and  payment  of  any  judg- 
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Bent  based  thereon.  The  answer  admitted 
that  the  conveyances  from  the  husband  to 
Spoffard  and  from  Spoffard  to  the  wife  were 
made,  and  denied  tlic  other  allegations. 

The  real  issues  between  the  parties  were 
whether  these  conveyances  from  one  defend- 
ant  to  another  through  John  A.  Spoffard 
were  fraudulent  as  against  creditors,  and 
without  any  consideration  therefor.  The 
trial  court  held  that  they  were  not,  and  the 
substantial  reasons  of  appeal  are  that  the 
court  erred   in  reaching  this  conclusion. 

A  short  time  previous  to  1800  Emma  J. 
Parker  came  to  Bridgeport  from  Nova  Sco- 
tia, bringing  with  her  some  money,  part  of 
which  had  been  given  her  by  her  own  rela- 
tiTes,  and  the  remainder  of  which  she  had 
earned.  On  the  12th  day  of  April,  1890, 
■he  bought  a  lot  on  Madison  avenue  in 
Bridgeport,  and  had  the  deed  recorded  in 
the  name  of  her  husband.  On  May  5,  1891, 
she  bought  a  lot  on  Pacific  street  in 
Bridgeport,  and  had  the  deed  recorded  in 
the  name  of  her  husband.  On  January  8, 
1802,  she  boughtl  a  piece  of  property  on 
Burr  road,  which  is  now  called  Dewey 
«treet,  in  said  Bridgeport,  and  had  the 
deed  recorded  in  the  name  of  her  husband. 
!■  all  these  purchases  mortgages  were  given 
back,  and  the  notes  and  the  deeds  were 
aigned  by  Albert  J.  Parker.  The  money 
used  for  the  purchase  price  of  all  these 
pieces  of  property,  over  and  above  the 
•mount  for  which  tliey  were  mortgaged, 
was  the  money  which  Emma  J.  had  brought 
with  her  from  Nova  Scotia.  On  June  27, 
1892,.  she  caused  her  husband  to  transfer 
the  three  pieces  of  property  named  above 
to  one  W.  S.  Wilson.  In  return  Wilson 
eoDYeyed  to  the  husband  another  piece  of 
property  situated  on  Dewey  street,  which 
fa  the  property  involved  in  this  suit. 

The  wife  caused  Albert  J.  to  assume  a 
mortgage  of  $1,500  upon  the  Dewey  street 
property  mentioned  in  the  last  paragraph. 
On  June  5,  1900,  she  caused  her  husband  to 
give  a  mortgage  and  note  for  $1,500  on  the 
Dewey  street  property  to  one  Mary  L. 
Wheeler,  of  New  Haven,  Connecticut.  In 
June,  1906,  Mrs.  Parker  purchased  a  piece 
of  property  on  North  avenue  in  Bridgeport, 
and  had  the  deed  recorded  in  her  husband's 
name,  who  assumed  a  mortgage  of  $1,500 
upon  the  same  as  a  part  of  the  considera- 
tion. 

Mrs.  Parker  never  intended  to  give  her 
husband  any  of  this  property.  She  placed 
It  in  his  name  because  of  her  peculiar  ideas 
that  a  husband  should  always  appear  as 
the  head  of  the  house.  Mrs.  Parker  always 
eiercised  control,  ownership,  and  proprie- 
torship over  all  this  property.  She  talked 
with  the  owners  of  it;  she  arranged  for  the 
details  of  its  purchase;  she  took  her  own 
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money  from  the  bank  and  paid  for  it;  she 
arranged  for  all  the  mortgages;  she  ar- 
ranged for  the  insurance;  she  paid  the  taxes 
and  interest  on  the  mortgages;  she  made 
all  arrangements  for  the  different  sales: 
and  she  took  any  money  resulting  from  tb^ 
sales,  and  placed  it  in  the  savings  bank  Id 
her  own  name.  Her  husband  never  had 
anything  whatever  to  do  with  any  of  thi-* 
property,  except  as  ordered  by  his  ^rife. 

For  several  years  after  coming  to  Bridg*'- 
port  she  worked  in  a  corset  factory,  sbe 
did  sewing  at  home,  and  she  took  boarder? 
and  lodgers.  .  The  money  earned  in  this 
way  she  put  into  the  savings  bank  in  her 
own  name,  in  small  but  regular  deposits, 
covering  the  years  from  1890  to  1911. 
This  money  and  that  which  she  brougbt 
with  her  from  Nova  Scotia  is  the  money 
which  was  used  to  purchase  all  of  the  rr^l 
estate  hereinbefore  mentioned. 

The  earnings  of  Albert  J.  during  the^^^ 
years  went  to  the  support  of  his  own  housi- 
hold  ^nd  for  the  payment  of  provisions  con- 
sumed by  boarders.  They  always  regarded 
the  property  in  dispute  as  belonging  to  Mrs. 
Parker.  She  had  never  known  that  her  hus- 
band owed  any  money  or  had  any  creditor«^. 
and  in  fact  he  had  none,  nor  did  he  have 
any  at  the  ''ime  of  the  matters  involved  in 
this  suit,  unless  it  be  the  plaintiff  in  this 
case.  Mrs.  Parker  frequently  loaned  money 
to  her  husband,  and  had  always  received 
satisfactory  payment.  In  October,  1909. 
Mrs.  Parker  advanced  to  her  husband 
$1,000,  which  he,  with  her  knowledge,  in 
vested  in  a  corporation  located  in  Bridge 
port,  and  known  as  the  Colonial  Ohemicat 
Company.  On  February  7,  1910,  the  plain 
tiff  brought  an  action  against  this  company. 
On  the  saihe  day  the  defendant  Albert  J., 
who  was  a  stockholder  in  this  corporation, 
signed  as  surety  an  officer's  receipt  for  the 
return  of  the  property  specified  therein. 
which  had  been  attached  in  this  action.  On 
April  20,  1910,  the  justice  court  before 
which  this  action  was  brought  rendered 
judgment  therein  against  the  company  for 
$87  and  $12.91  costs  of  suit.  Execution 
upon  this  judgment  was  duly  issued  and  n^- 
turned  wholly  unsatisfied.  The  plaintiff 
thereafter  brought  suit  against  Parker 
upon  his  receipt,  and  recovered  judgment 
against  him  on  October  31,  1911,  for  $100 
damages  and  $37.46  costs.  This  judgment 
is  entirely  unpaid,  and  an  execution  issued 
upon  the  same  was  returned  unsatisfied. 
At  the  time  of  the  signing  of  this  receipt 
the  attorney  for  Goldberg,  together  with  the 
officer  making  the  attachment,  ascertained 
that  Albert  J.  Parker  had  this  property 
standing  in  his  name  on  the  Bridgeport 
land  records.  The  receipt  was  accepted  be- 
cause he  was  the  owner  of  record  of  this 
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real   estate,  and  neither  the  plaintiff,  his  .  448,  461,  26  AtL  350.    To  the  same  effect, 
attorney,  nor  the  officer  had  knowledge  of  I  though    more    directly    applicable    to    tlie 


«ny  equitable  claim  of  his  wife. 

In  February,  1910,  Mrs.  Parker  learned 
that  the  Colonial  Chemical  Company  was  in 
trouble.  She  knew  that  her  husband  was 
interested  in  this  concern,  and  she  imme- 
diately consulted  her  attorneys  at  law  in 
Bridgeport.  They  advised  that  her  hus- 
band, as  a  stockholder,  could  not  be  held 
personally  liable  for  the  debts  of  the  cor- 
poration. The  financial  embarrassment  of 
the  corporation  and  the  probable  loss  of  the 
$1,000  made  her  distrustful  of  the  ability 
of  her  husband,  and,  being  apprehensive 
lest  he  might  engage  in  some  future  busi- 
ness enterprise  of  a  losing  nature  and  there- 
by jeopardize  her  interest  in  the  real  es- 
tate, she  demanded  that  he  transfer  the 
legal  title  to  her.  He  had  offered  to  trans- 
fer it  previously,  but  she  had  declined,  say- 
ing it  was  not  necessary.  He  complied  with 
her  demand,  and  on  March  18,  1910,  made 
the  transfer,  through  an  intermediary.  At 
the  time  of  the  transfer  Mrs.  Parker  did 
tiot  know  that  her  husband  had  signed  the 
receipt,  or  that  he  owed  any  person  except 
herself.  There  was  no  consideration  for  the 
transfer  other  than  has  been  mentioned. 
The  conveyance  was  asked  for,  given,  and 
received,  with  no  intention  to  defraud,  but 
-flolely  because  both  parties  had  always  con- 
sidered the  wife  as  the  real  owner  of  the 
property,  and  because  both  parties  believed 
-that  the  wife  was  equitably  entitled  to  re- 
ceive a  conveyance  whenever  she  chose  to 
•do  so. 

This  is  an  action  to  foreclose  a  judgment 
lien  upon  real  estate  to  which  Mrs.  Parker, 
one  of  the  defendants,  holds  title,  and  to 
set  aside  a  transfer  of  the  property  upon 
-the  ground  that  her  title  was  acquired  by 
her  without  consideration,  in  fraud  of  her 
husband's  creditors,  and  to  prevent  the 
plaintiff  from  collecting  his  judgment. 
The  trial  court  has  distinctly  found  that 
her  title  was  not  so  acquired,  and  this  find- 
ing is  conclusive  unless  the  subordinate 
facts  show  that  this  conclusion  was  incor- 
rect. 

The  principles  of  some  of  our  decisions 
applicable  to  the  present  case  are  to  be 
found  in  the  following  cases:  This  court  in 
the  case  of  Knower  v.  Cadden  Clothing  Co. 
57  Conn.  202,  221,  17  Atl.  680,  said:  "In 
all  cases  where  the  title  of  a  vendee  has 
been  attacked  because  of  the  intent  on  the 
part  of  the  vendor  to  defraud  his  creditors 
by  the  transfer,"  it  should  appear  "that  the 
vendee  had  actual  knowledge  of  and  par- 
-ticipated  in  the  fraud,  that  is,  that  he  had 
an  intent  to  commit  a  fraud,  this  to  be 
'proven  as  a  fact."    This  principle  was  rec 


present  case,  is  the  case  of  Clarke  v.  Black, 
78  Conn.  467,  62  Atl.  757,  where  it  appears 
that  the  defendant  in  1886  allowed  his  wife 
to  have  $3,500  to  assist  her  in  purchasing 
and  keeping  a  boarding  house,  upon  an 
informal  understanding  that  when  she  ac- 
quired by  such  means,  a  sufficient  sum  to 
build  a  house,  it  should  be  turned  over  to 
the  defendant  as  his  property,  and  that 
the  proceeds  of  the  business  not  needed  for 
this  purpose  should  belong  to  her.  At  the 
end  of  ten  years,  with  the  avails  of  her 
business,  she  bought  land  and  built  a  house 
thereon  at  the  expense  of  $6,000,  and  told 
the  defendant  she  would  convey  the  prop- 
erty to  him,  which  she  did  three  years 
later.  This  conveyance  was  made  in  good 
faith  and  with  no  intent  to  defraud  anyone, 
although  it  left  her  without  sufficient  at- 
tachable property  to  satisfy  the  claim  of 
her  sole  creditor.  This  court  held  that 
upon  these  facts  the  relation  of  debtor  and 
creditor  existed  between  the  wife  and  her 
husband,  and  that  such  relation  constituted, 
as  a  matter  of  law,  a  valuable  considera- 
tion for  her  conveyance  which  prevented  it 
from  being  treated  as  constructively  fraud- 
ulent. 

Other  cases  ill  this  connection  proceed 
upon  the  same  theory.  Thus  in  Warner 
Glove  Co.  V.  Jennings,  58  Conn.  74,  82,  83, 
19  Atl.  239,  240,  it  is  stated :  ''A  debtor  on 
the  eve  of  insolvency  may  prefer  one  or 
more  of  his  creditors  by  payment  of  their 
claims,  either  in  money  or  by  the  transfer 
to  them  of  property,  if  such  payment  is 
made  in  good  faith.  In  the  absence  of  pro- 
ceedings under  the  insolvent  law,  neither 
the  knowledge  of  the  creditor  of  his  debt- 
or's insolvency,  nor  the  fact  that  such  acts 
are  calculated  to  place  the  property  of  the 
debtor  beyond  the  reach  of  his  creditors, 
can  hinder  them  in  the  collection  of  their 
claims,  will  of  themselves  render  such  bona 
fide  transactions  void  or  fraudulent  in 
law."  Bee  also  State  y.  Martin,  77  Conn. 
142,  144,  68  Atl.  746. 

It  does  not  appear  that  Parker  was  in- 
debted when  this  conveyance  was  made  to 
anyone  other  than  the  plaintiff.  When  this 
transfer  was  made  to  the  wife  she  had  no 
knowledge  that  her  husband  had  signed  the 
receipt,  and  did  not  know  that  he  was  in- 
debted to  anyone.  The  land  in  question 
was  purchased  with  money  belonging  to 
Mrs.  Parker.  She  never  intended  to  give 
her  husband  either  the  money  or  the  land; 
from  motives  that  were  not  fraudulent  she 
allowed  the  record  title  of  the  land  to 
stand  in  her  husband's  name,  but  both  of 
them  regarded  and  treated  it  as  belonging 


ognized  in  Trumbull  v.  Hewitt,  62  Conn.  I  to  the  wife.    The  conveyance  was  of  prop> 
46  L.R.A.(N.S.)  70 


1106 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Juai» 


erty  which  in  reality  belonged  to  her,  and 
which  in  justice  and  equity,  it  was  bis 
duty  to  convey  to  her  upon  request. 

The  plaintiff,  when  the  transfer  of  the 
land  in  question  was  made,  was  not  a  pur- 
chaser within  the  recording  acts.  The  lia- 
bility of  Parker  was  not  absolute,  but  de- 
pendent upon  an  uncertain  event.  It  was 
dmall  in  amount,  the  only  one  in  existence, 
and  was  unknown  to  Mrs.  Parker.  There  is 
nothing  to  show  that  the  wife  was  impli- 
cated in  a  fraud.  She  did  not  have  any 
good  reason  to  know  that  Parker  was  using 
lier  property  to  obtain  credit,  nor  did  she 
connive  with  him  to  that  end.  While  it 
appears  that  there  was  a  good  considera- 
tion for  the  conveyance  to  Mrs.  Parker 
from  her  husband,  yet,  if  that  were  not  so, 
the  entire  indebtedness  of  the  husband  at 
the  time  of  the  conveyance  was  the  con- 
tingent and  insignificant  amount  of  $87. 
It  does  not  appear  that  the  husband  was 
at  the  time  either  insolvent  or  in  embar< 
rassed  circumstances,  but  it  does  appear 
that  he  was  equitably  bound  to  make  the 
conveyance  to  his  wife.  Under  such  con- 
ditions the  law  would  not  say  that  the  con- 
veyance was  void  as  to  creditors,  even  if 
it  were  a  voluntary  one.  Salmon  ▼.  Ben- 
nett, 1  Conn.  642,  643,  7  Am.  Dec.  237. 

These  considerations  are  a  sufficient  an- 
swer to  the  claim  urged  by  the  plaintiff  that 
the  defendant  Mrs.  Parker  is  estopped  from 
asserting  that  she  is  the  owner  of  the  prop- 
erty in  question  by  reason  of  its  transfer 
to  her  by  Mr.  Parker.  But  the  appellant 
insists  that  Mrs.  Parker  allowed  her  hus- 
band to  SjBcure  this  credit  on  the  faith  of 
his  ownership  of  her  property;  that  she 
caused  the  land  records  to  declare  that  he 
owned  this  property;  that  the  plaintiff  had 
the  right  to  rely  upon  the  title  as  it  ap- 
peared of  record;  and  that  the  act  of  the 
wife  in  placing  the  record  title  of  property 
in  the  name  of  her  husband  precludes  her 
from  denying  his  title  as  against  one  who 
has  extended  a  credit  in  reliance  upon  the 
title  which  she  vested  in  him.  In  this 
state  we  have  held  to  the  rule  that,  in  trans- 
actions concerning  real  estate,  parties  may 
rely  upon  the  title  to  such  property  as. dis- 
closed by  the  land  records,  in  so  far,  at 
least,  as  the  title  may  be  affected  by  any- 
thing required  to  be  recorded.  We  are 
here,  however,  not  concerned  with  a  trans- 
action touching  real  estate,  but  with  a  quite 
different  matter  affecting  the  extension  of 
personal  credit  without  security.  It  is 
obvious  from  the  manner  in  which  estoppel 
may  be  established  that  there  can  be  no 
fixed  and  settled  rules  of  universal  ap- 
plication to  regulate  it.  Whether  acts  or 
admisp'ons  shall  operate  by  way  of  estoppel 
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im  poit  must  depend  upon  the  cirenmataneea 
of  the  case. 

Our  own  cases  proceed  upon  this  ides. 
In  Canfield  v.  Gregory,  66  Conn.  9,  17,  3) 
Atl.  536,  it  is  stated  that  "the  modern 
estoppel  in  pais  is  of  equitable  origin^ 
though  of  equal  application  in  courts  of 
law.  It  is  much  more  than  a  rule  of  evi- 
dence. It  establishes  rights;  it  determines 
remedies.  An  equitable  estoppel  do^  not 
so  much  shut  out  the  truth  as  let  in  the 
truth,  and  the  whole  truth.  Its  ofSce  ia 
not  to  support  some  strict  rule  of  law,  but 
to  show  what  equity  and  good  conscience 
require,  under  the  particular  circumstances 
of  the  case,  irrespective  of  what  might 
otherwise  be  the  legal  rights  of  the  parties."" 
In  West  Winsted  Sav.  Bank  &  Bldg. 
Asso.  V.  Ford,  27  Conn.  282,  290,  71  Am. 
Dec.  66,  this  court  declared:  ''Estoppel* 
in  pais  are  founded  in  the  obligation  whidi 
every  man  is  under  to  speak  and  act  ac- 
cording to  the  truth  of  the  case,  and  is 
the  policy  of  the  law  to  prevent  the  great 
mischiefs  resulting  from  uncertainty,  con- 
fusion, and  want  of  confidence  in  the  inter- 
course of  men,  if  they  were  permitted  tx> 
deny  that  which  they  have  deliberately 
and  solemnly  asserted  and  received  as  tme. 
But  the  mere  acts,  statements,  or  admis- 
sions of  a  party,  when  not  performed  or 
made  under  seal  or  of  record,  or  in  sonse 
of  those  acts  to  which  peculiar  authority 
is  attached  by  law,  were  not  at  eommoD 
law  considered  as  estoppels,  and  had  no 
other  weight  than  that  of  evidence,  more 
or  less  important,  but  which  might  be  ex- 
plained or  rd)utted.  By  the  recent  decisions 
of  the  courts  in  this  country  and  in  Eng- 
land, a  much  wider  scope  is  given  to  the 
doctrine  of  estoppel  in  pais,  and  it  is  now 
held  and  established  that  wherever  an  act 
is  done  or  a  settlement  made  by  a  party 
which  cannot  be  contravened  or  contradict- 
ed without  fraud,  or  gross  misconduct  which 
is  akin  to  it,  on  his  part,  and  injury  to 
others  whose  conduct  has  been  influenced 
by  the  act  or  omission,  or,  as  was  said  in 
Middletown  Bank  v.  Jerome,  18  Conn.  449, 
where  a  person  by  his  acts  or  his  words 
intentionally  induces  another  to  believe  in 
the  truth  of  a  fact,  and  thereby  change  hi» 
situation,  or  commit  his  interests,  the  char- 
acter of  an  estoppel  will  attach  to  what 
would  otherwise  be  a  mere  matter  of  evi- 
dence, and  will  become  binding  upon  a 
party  and  decisive  with  a  jury,  even  in 
opposition  to  proof  of  a  contraiy  nature.*^ 
Whitaker  v.  Williams,  20  Conn.  103;  Gid- 
t  dings  V.  Emerson,  24  Conn.  647 ;  Taylor  v. 
Ely,  25  Conn.  250,  269;  Danforth  v.  j^dams, 
20  Conn.  lOt,  111.  < 

In    Bennet   v.   Strait,   63   Iowa,   620,   1» 
N.  W.  806,  it  was  held  that  a  wife  would 
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not  be  estopped  from  asserting  equitable 
title  to  her  land  as  against  creditors  of  her 
husband  merely  because  title  was  taken  in 
the  name  of  her  husband,  and  while  thus 
held  the  debts  were  contracted.  The  court 
said  that  "the  law  of  estoppel  has  no  ap- 
plication from  the  mere  fact  of  the  hus- 
band's holding  the  title  when  the  debt  was 
contracted/'  and  that  money  loaned  on  the 
faith  of  the  apparent  ownership  of  the  land 
of  the  wife,  held  in  the  husband's  name, 
will  not  prevent  the  wife  from  asserting 
title  as  against  the  creditor,  where  she 
did  not  know  that  her  husband  was  en- 
gaged in  any  hazardous  business  or  in  any 
business  transacted,  in  whose  or  in  part, 
on  credit,  since  the  wife,  by  permitting 
the  husband  to  hold  the  title  to  her  land 
by  recorded  deed  in  his  own  name,  will  not, 
without  other  act  or  representation  on  her 
part,  be  estopped  to  deny  the  title  as 
against  a  creditor  who,  without  her  knowl- 
^S^  gave  credit  to  the  husband  upon  the 
faith  of  his  ownership  as  it  appeared  of 
record.  De  Berry  v.  Wheeler,  128  Mo.  85, 
49  Am.  St.  Rep.  538,  30  S.  W.  338.  The 
court  in  that  case  said  it  must  be  conceded 
that  the  wife,  by  permitting  tlie  record 
title  to  the  land  to  remain  in  her  husband's 
name,  represented  to  the  public  that  her 
husband  was  the  owner  of  it.  Yet  in  this 
alone  no  one  could  be  defrauded.  The 
fraud  and  consequent  estoppel  would  only 
exist  when  she  knew,  or,  from  all  the  cir- 
cumstances, ought  to  have  known,  that 
others  relying  upon  what  she  permitted  the 
record  to  tell  them  were  dealing,  or  might 
deal,  with  the  husband  in  such  a  manner 
as  to  cause  them  to  alter  their  previous 
condition. 

The  case  of  Marston  v.  Dresen,  86  Wis. 
530,  55  N.  W.  896,  touches  upon  the  ques- 
tion before  us.  It  appears  that  a  wife 
intrusted  her  separate  property  to  her 
husband  to  invest  and  manage  in  his  own 
name,  he  to  transfer  it  to  her  when  she  so 
desired.  While  it  stood  in  his  name  ^e 
entered  into  business,  and  bought  merchan- 
dise of  persons  who  knew  from  the  records 
that  the  property  was  in  his  name,  and 
who  relied  upon  his  apparent  ownership  of 
it  in  giving  him  credit.  It  was  conveyed 
by  the  husband  to  the  wife  while  he  was 
still  solvent.  In  the  opinion  the  court  said 
that  it  not  having  been  put  in  the  husband's 
name  for  the  purpose  of  giving  him  credit, 
and  no  representations  having  been  made, 
and  the  wife  not  having  known  that  credit 
was  given  him  on  the  faith  of  such  apparent 
title,  she  was  not  estopped  to  claim  it  as 
hor  own.  See  also  Bicocchi  v.  Casey-Swa- 
sey  Co.  91  Tex.  269,  66  Am.  St.  Rep.  876, 
42  S.  W.  963,  966,  969 ;  Blake  v.  Meadows, 
46  L.R.A.(N.S.) 


226  Mo.  1,  30  L.R.A.(N.S.)    1,  18,  123  S. 
W.  868. 

In  Romeo  v.  Martucci,  72  Conn.  604,  609, 
510,  47  L.R.A.  601,  77  Am.  St.  Rep.  327, 
45  Atl.  1,  3,  this  court  said:  "There  is 
no  question  of  fraud  on  the  part  of  the 
owner;  the  good  faith  of  his  conduct  is 
neither  directly  or  indirectly  impugned. 
The  sole  claim  is  that  he  has  'voluntarilv 
permitted  another  to  hold  himself  out  to 
the  world  as  being  the  true  owner,  and  for 
this  purpose  intrusted  him  with  the  ex- 
clusive possession  or  other  indicia  of  title, 
under  circumstances  which  would  naturallv 
tend  to  mislead.'  The  cases  where  the  real 
owner  has  been  estopped  by  having  clothed 
the  possessor  with  indicia  of  title  for  such 
purposes  and  under  such  circumstances  are 
many;  but  'all  these  cases  proceed  upon 
the  ground  that  the  owner  has  deliberately 
assumed  a  false  position,  and  a  character 
inconsistent  with  that  of  owner,  which,  if 
changed,  would  result  in  fraud  and  dam- 
age.' "  See  also  Tracy  v.  Lincoln,  145  Mass. 
357,  14  N.  £.  122;  Stiff  v.  Ashton,  155 
Mass.  130,  29  N.  £.  203;  Lincoln  y.  Gay, 
164  Mass.  537,  540,  49  Am.  St.  Rep.  480, 
42  N.  E.  95. 

When  Parker  signed  the  officer's  receipt 
in  February,  1910  (which  was  the  basis  of 
this  action),  there  was  nothing  upon  the 
land  records  of  the  town  of  Bridgeport  to 
show  that  this  constituted  any  encumbrance 
upon  Mrs.  Parker's  land.  No  lien,  what- 
ever, upon  this  property,  could  occur  in 
consequence  of  Parker's  contingent  liability 
upon  the  officer's  receipt  without  the  con- 
currence of  a  number  of  uncertain  events> 
to  wit,  a  judgment  against  the  Colonial 
Chemical  Company,  its  failure  and  inability 
to  pay  the  same,  an  action  and  judgment 
against  Parker,  and  the  filing  of  a  judg- 
ment lien  upon  Mrs.  Parker's  property, 
which  was  not  done  until  January,  1912. 
The  record  discloses  that  Mrs.  Parker  had 
obtained  a  conveyance  of  her  property  which 
was  recorded  in  March,  1910,  nearly  two 
years  before  the  plaintiff's  lien  appeared  on 
record.  It  is  the  purpose  of  our  system  of 
registry  that  the  apparent  owner  of  record 
shall  be  considered  as  the  true  owner  (so 
far  as  subsequent  purchasers,  without  notice 
to  the  contrary,  are  concerned),  notwith- 
standing any  unrecorded  previous  liens  or 
alienations.  From  the  natural  equity  of 
Mrs.  Parker,  and  also  from  the  special 
equity  arising  from  the  protections  afforded 
by  the  prior  record  of  her  title,  it  is  mani- 
fest that  the  plaintiff  should  not  receive 
any  aid  or  support  from  our  system  and 
policy  relating  to  the  registry  of  title  to 
real  estate.  He  who  avers  an  estoppel, 
either  by  pleading  or  evidence,  must  estab- 
lish by  proofs,  positive  or  circumstantial* 
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eyery  tact  thai  esseDtially  enters  into  the 
character  of  such  a  claim.  It  is  to  be  con- 
sidered that  the  doctrine  of  estoppel  is 
an  exception  to  the  general  rule  for  the 
prevention  of  fraud,  and  is  not  to  be  ex- 
tended beyond  the  reasons  on  which  it  is 
founded.  1  Greenl.  £t.  §  204;  Com.  v. 
Moltz,  10  Pa.  527,  51  Am.  Dec.  490,  504. 
Instead  of  there  being  an  affirmative  find- 
ing in  favor  of  the  appellant  upon  the  ques- 
tion of  knowledge  and  the  negligence  of 
Mrs.  Parker  in  allowing  the  title  to  her 
property  to  stand  in  her  husband's  name, 
the  record  shows  to  the  contrary.  She  did 
not  allow  her  property  to  stand  in  her 
husband's  name  that  he  might  thereby  ob- 
tain credit.  It  appears  that  she  had  no 
good  reason  to  suspect  that,  by  allowing  the 
title  to  her  property  to  stand  in  her  hu8> 
band's  name,  it  would  be  used  as  the  basis 
of  a  credit,  or  that  money  would  be  bor- 
rowed, or  an  obligation  taken,  upon  the 
faith  of  it.  'Mr.  Parker  had  never  engaged 
in  any  business  undertaking  or  commercial 
enterprise  which  required  credit.  For  near- 
ly twenty  years  the  wife  had  always  had 
the  absolute  control  of  the  property  her- 
self; and  she  had,  upon  all  occasions,  let 
her  business  acquaintances  know  of  it.  The 
record  does  not  disclose  that  Mrs.  Parker 
bad  any  knowledge;  directly  or  indirectly, 
concerning  the  attitude  which  Goldberg  had 
taken  toward  her  property.  Neither  does 
it  appear  that  there  was  any  duty  on  her 
part  to  make  inquiry  in  this  direction. 
Under  these  circumstances,  to  hold  that 
what  was  done  by  Mrs.  Parker  amounted 
to  fraud  or  culpable  negligence  would  be 
a  misapplication  of  the  principles  on  which 
estoppel  in  pais  is  based. 

In  my  opinion  the  trial  court  did  not  err 
in  rendering  judgment  for  the  defendants. 

Thayer,  J.,  concurs. 


DISTRICT  OF  COLUMBIA  COURT  OF 

AFFBAIiS. 

LUCY  D.  W.  MAYS,  Appt., 

V. 

NEW    AMSTERDAM    CASUALTY    COM- 
PANY. 

(40  App.  D.  C.  249.) 

Inanranoe  —  accident  —  atAtement  as  to 
rejection  —  meaning. 

1.  A   printed    statement    in    an    applica- 


tion for  accident  insurance  making  the  ap 
plicant  assert  that  no  application  made  by 
him  for  insurance  had  been  declined,  &qc 
no  accident,  disease,  or  health  policy  had 
been  canceled  or  renewal  refused,  does  Bot 
include  life  policies,  where  the  word  'pol- 
icy" is  uniformly  used  elsewhere  in  the  ap- 
plication as  referring  to  accident  or  heaUii 
policies. 

Evidence  —  accident  insurance  —  ex- 
aminintr  physician. 

2.  The  calling,  in  an  action  on  an  acci- 
dent insurance  policy,  of  a  physician  vb 
attended  insured  shortly  after  his  inju.7. 
does  not  render  admissible  evidence  of  an- 
other physician  who  made  an  examinatioa 
of  him  at  a  different  time,  where  the  stat- 
ute prohibits  the  disclosure  by  a  phTsiciaa 
without  consent  of  any  information  con- 
fidential in  its  nature,  acquired  in  attend- 
ing a  patient  in  a  professional  capacitr 
and  necessary  to  enable  him  to  act  in  that 
capacity. 

Insarance  —  statement  of  sound  healtb 
—  meaning. 

3.  A  statement  by  an  applicant  for  a^ 
cident  insurance,  that  he  is  in  sound  cot 
dition,  cannot  be  said  to  be  untrue  as  ZD1^ 
ter  of  law,  unless  be  had  an  ailment  of  t 
character  so  well  defined  as  appreeiablj  ts 
affect  hia  health. 

(April  7,  1913.) 

APPEAL  by  plaintiff  from  a  judgmest 
of  the  Supreme  Court  in  defendanu 
favor  in  an  action  brought  to  recover  tk 
amount  alleged  to  be  due  on  an  accidesi 
insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  R.  Caton,  with  Messn 
John  C.  GIttlngs,  J.  Morrill  Chambe^ 
liu,  and  Douglas  S.  Mackall,  for  appe- 
lant: 

The  question  did  not  call  for  an  ansvtf 
as  to  other  than  accident  or  health  insar- 
ance, so  that  the  insured's  failure,  if  tb^r? 
was  such,  to  disclose  that  he  had  been  de^ 
clined  for  life  insurance,  did  not  constitatr 
a  breach  of  warranty. 

Mutual  Reserve  L.  Ins.  Co.  ▼.  Dobler,  TC 
C.  C.  A.  134,  137  Fed.  550;  Penn  Mut  L 
Ins.  Co.  V.  Mechanics'  8av.  Bank  &  T.  Ca 
19  C.  C.  A.  286,  37  U.  S.  App.  692,  72 
Fed.  413;  Dineen  v.  General  Acci.  Ins.  Co. 
126  App.  Div.  167,  110  N.  Y.  Supp.  3« 
Peterson  v.  Manhattan  L.  Ins.  Co.  244  III 
320,  91  N.  E.  466,  18  Ann.  Cas.  96,  reversing 
115  111.  App.  421 ;  Mutual  L.  Ins.  Co,  v.  Fori 
—  Tex.  — ,  130  S.  W.  769;  Miller  v.  Man 
land  Casualty  Co.  113  C.  C.  A.  267.  19^^ 
'  Fed.  343 ;  Wright  v.  Fraternities  Health  A 


Note.  —  The  subject  of  the  character  of 
insurance  or  company  covered  by  a  ques- 
tion in  an  application  for  life  or  accident 
insurance,  as  to  other  insurance,  or  as  to 
previous  rejection  of  application,  is  covered 
46  L.R.A.(N.S.) 


in  the  note  to  Wright  v.  Fraternities  Health 
&,  Acci.  Asso.  32  L.R.A.(N.S.)  461,  and  a 
search  has  disclosed  no  later  cases  pass- 
ing upon  the  point. 
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Acci.  A880.  107  Me.  418,  32  L.R.A.(N.S.) 
461,  78  AtL  475;  Manufacturers'  Acci.  In- 
demnity  Co.  ▼.  Dorgan,   22  L.R.A.  620,  7 

C.  C.  A,  681,  16  U,  S.  App.  290,  68  Fed. 
045;  Metropolitan  L.  Ins.  Co.  y.  Montreal 
Coal  k  Towing  Co.  35  Can.  S.  C.  266;  Con- 
tinental L.  Ins.  Co.  T.  Chamberlain,  132  U. 
S.  304,  33  L.  ed.  341,  10  Sup.  Ct.  Rep.  87; 
Frudential  Ins.  Co.  v.  Lear,  31  App.  D.  C. 
184. 

Messrs.  F.  D.  McKenney,  J.  S.  Flan- 
nery,  and  William  Hltz,  for  appellee: 

There  was  a  breach  of  the  warranty  con- 
cerning former  rejection  for  insurance. 

New  York  L.  Ins.  Co.  v.  Fletcher,  117 
U.  S.  528,  29  L.  ed.  937,  6  Sup.  Ct.  Rep. 
837;  Northern  Assur.  Co.  y.  Grand  View 
Bldg.  Asso.  183  U.  S.  308,  46  L.  ed.  213, 

22  Sup.  Ct.  Rep.  133;  Hartford  F.  Ins.  Co. 
V.    Wilson,  187   U.  S.   478,  47   L.  ed.  265, 

23  Sup.  Ct.  Rep.  189;  Penman  v.  St.  Paul 
F.  k  M.  Ins.  Co.  216  U.  S.  311,  54  L.  ed. 
493,  30  Sup.  Ct.  Rep.  312. 

There  was  a  breach  of  the  warranty  con- 
cerning medical  or  surgical  attention  dur- 
\ng  the  last  five  years. 

Brady  v.  United  L,  Ins.  Asso.  9  C.  C.  A. 
252,  20  U.  S.  App.  337,  60  Fed.  727;  Metro- 
politan L.  Ins.  Co.  V.  McTague,  49  N.  J.  L. 
592,  60  Am.  Rep.  661,  9  Atl.  766;  West  v. 
Metropolitan  L.  Ins.  Co.  34  Wash.  L.  Rep. 
640;  Griffith  v.  Metropolitan  L.  Ins.  Co.  36 
App.  D.  C.  8;  Hubbard  v.  Mutual  Reserve 
Fund  Life  Asso.  40  C.  C.  A.  665,  100  Fed. 
719;  Jeffries  v.  Economical  L.  Ins.  Co.  22 
Wall.  64,  *22  L.  ed.  836 ;  ^tna  L.  Ins.  Co. 
v.  France,  91  U.  S.  510,  23  L.  ed.  401; 
Piedmont  k  A.  L.  Ins.  Co.  v.  Ewing,  92 
U.  S.  378,  23  L.  ed.  611;  Union  Mut.  L. 
Ins.  Co.  y.  Mowry,  96  U.  S.  644,  24  L.  ed. 
674;  New  York  L.  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep. 
837;  Mitchell  v.  Potomac  Ins.  Co.  16  App. 

D.  C.  262;  Rodier  v.  Life  Ins.  Co.  32  App. 
n.  C.  159;  Healy  v.  Metropolitan  L.  Ins. 
Co.  37  App.  D.  C.  240;  Hunt  v.  Fidelity 
A  C.  Co.  39  C.  C.  A.  496,  99  Fed.  245; 
American  Credit  Indemnity  Co.  v.  Wood, 
19  C.  C.  A.  264,  38  U.  S.  App.  583,  73 
Fed.  81;  Price  v.  Phoenix  Mut.  L.  Ins.  Co. 
17  Minn.  497,  Gil.  473,  10  Am.  Rep.  166; 
Galbraith  v.  Arlington  Mut.  L.  Ins.  Co.  12 
Bush,  29;  Vose  v.  Eagle  Life  &  Health  Ins. 
Co.  6  Cush.  42;  Lowell  v.  Middlesex  Mut. 
F.  Ins.  Co.  8  Cush.  127;  Batchelder  v. 
Queen  Ins.  Co.  135  Mass.  449;  White  v. 
Standard  Life  &  Acci.  Ins.  Co.  95  Minn. 
77,  103  N.  W.  735,  884,  5  Ann.  Cas.  83; 
London  Assur.  Co.  v.  Mansel,  L.  R.  11  Ch. 
Div.  363,  48  L.  J.  Ch.  N.  S.  331,  41  L.  T. 
N.  S.  225,'  27  Week.  Rep.  444. 

46  L.R.A.(N.S.) 


Robb,   J.,  delivered  the  opinion  of  the 

court : 

Appeal  from  a  judgment  upon  a  directed 
verdict  for  the  defendant.  New  Amsterdam 
Casualty  Company,  in  the  supreme  court 
of  the  District  in  an  action  upon  an  acci- 
dent and  disability  policy  of  insurance  is- 
sued by  the  defendant  to  George  W.  Mays, 
— ^the  plaintiff  herein,  Lucy  D.  W.  Mays, 
being  his  wife  and  the  beneficiary  under 
said  policy. 

In  1901  Mr.  Mays,  through  Thomas  A. 
Weeden,  then  agent  for  the  Pacific  Mutual 
Life  Insurance  Company,  made  an  applica- 
tion for  life  insurance  in  that  company, 
and,  upon  an  examination  indicating  dia- 
betes, his  application  was  rejected.  The 
Pacific    Mutual    also   wrote   accident   and 

« 

health  insurance,  and  it  is  in  evidence  that 
a  policy  covering  accidents  only  was  issued 
by  this  company  to  Mr.  Mays  December 
20,  1901.  This  policy  was  renewed  annual- 
ly until  December  20,  1904,  when  it  ex- 
pired. On  August  18,  1903,  the  company 
also  issued  to  Mr.  Mays  a  health  insur- 
ance policy,  which  was  thereafter  annually 
renewed  until  Mr.  Weeden  gave  up  his 
agency  with  the  Pacific  Mutual  and  became 
the  agent  of  the  defendant  company,  when, 
owing  to  his  friendly  relations  with  Mr. 
Mays,  he,  according  to  his  testimony,  in- 
duced Mr.  Mays  ^'to  change  his  accident 
policy  in  the  Pacific  Mutual  to  the  defend- 
ant company,"  the  date  of  the  present  pol- 
icy being  September  27,  1906.  On  January 
7,  1910,  Mr.  Mays  was  accidentally  injured 
by  having  his  shin -cut  in  attempting  to 
board  a  street  car,  which  injury  resulted  in 
his  death  on  the  20th  of  that  month.  The 
policy  was  in  force  at  the  time  of  his 
death,  all  premiums  having  been  paid  regu- 
larly. 

Indorsed  on  the  policy  and  made  a  part 
thereof  is  a  schedule  of  "Statements  made 
by  the  assured."  Under  the  terms  of  the 
policy  these  statements  are  made  on  ac- 
ceptance thereof  and  warranted  to  be  true. 
They  are  in  printed  form,  the  assured  do- 
ing no  more  than  to  supply  the  informa- 
tion which  it  is  their  object  to  elicit  from 
him.  We  here  reproduce  statements  10 
to  14,  inclusive: 

''Statement  10.  My  income  per  week 
from  the  above  occupation  exceeds  the  gross 
amount  of  weekly  ^indemnity  under  all 
policies  carried  by  me,  except  as  follows: 
$135 — $145   per   month. 

''Statement  11.  I  have  no  accident,  dis- 
ease, or  illness  insurance  issued  by  this  or 
any  other  stock  company,  assessment,  or 
fraternal  association,  except  as  follows: 
$5,000  .^5tna  expires  December. 

"Statement  12.  If,  during  the  p^iod  of 
this  policy,  I  take  other  accident,  disease. 
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or  illness  insurance,  providing  weeklj  in- 
demnity which  together  with  that  provided 
by  this  policy  shall  be  in  excess  of  my 
weekly  earnings  from  the  above  occupation, 
I  agree  to  report  the  same  to  this  company. 

"Statement  13.  No  application  ever 
made  by  me  for  insurance  has  been  de- 
clined, and  no  accident,  disease,  or  illness 
policy  issued  to  me  has  been  cancelled  or 
renewal  refused,  except  as  follows:  No 
exceptions. 

"Statement  14.  I  have  never  made 
claim  nor  received  indemnity  for  any  ac- 
cident, disease,  or  illness,  except  as  fol- 
lows: $125 — ^Travellers  Ins.  Co.  about 
1890." 

The  court,  being  of  the  opinion  that  the 
failure  of  Mr.  Mays  to  mention  in  state- 
ment 13  the  rejection  of  his  application 
for  life  insurance  by  the  Pacific  Mutual 
Life  Insurance  Company,  in  1901,  consti- 
tuted such  a  false  statement  as  to  void 
the  policy,  directed  a  verdict  for  the  de- 
fendant, the  plaintiff  reserving  an  excep- 
tion. In  approaching  the  consideration  of 
the  question  whether  Mr.  Mays  furnished 
the  company  all  the  information  concern- 
ing prior  insurance  called  for  by  its  print- 
ed schedule,  we  must  have  in  mind  the 
humane  and  well  established  rule  that  "if 
the  policy  is  so  drawn  as  to  require  in- 
terpretation and  to  be  fairly  susceptible  of 
two  different  constructions,  the  one  will  be 
adopted  that  is  moat  favorable  to  the  in- 
sured." Thompson  v.  Phenix  Ins.  Co.  136 
U.  S.  287,  34  L.  ed.  408,  10  Sup.  Ct.  Rep. 
1019.  "The  rule  is,"  said  the  court  in  Mc- 
Master  v.  New  York  L.  Ins.  Co.  183  U.  S. 
25,  40,  46  L.  ed.  64,  73,  22  Sup.  Ct.  Rep. 
10,  "that  if  policies  of  insurance  contain 
inconsistent  provisions  or  are  so  framed 
as  to  be  fairly  open  to  construction,  that 
view  should  be  adopted,  if  possible,  which 
will  sustain  rather  than  forfeit  the  con- 
tract." Where  statements  are  printed  by 
the  company  and  submitted  to  the  appli- 
cant for  the  purpose  of  eliciting  from  him 
all  facts  thought  by  the  company  to  be 
material,  those  statements  should  be  free 
from  ambiguity.  It  would  be  a  harsh  and 
unjust  rule,  indeed,  that  would  void  a  pol- 
icy where  under  one  interpretation  of  sucii 
a  statement  the  response  of  the  applicant 
was  reasonable  and  proper,  because  under 
another  interpretation  his  answer  was  not 
sufficiently  comprehensive.  Such  statements 
should  not  require  interpretation.  Their 
language  should  be  so  direct  and  simple  as 
to  be  easily  understood,  and  not  open  to 
doubt  or  conjecture.  Especially  is  this 
true  in  a  policy  where  it  is  claimed  that 
a  misstatement,  material  or  otherwise,  is 
fatal  to  the  validity  of  that  policy.  Tlie 
authorities  to  which  we  will  now  refer 
fully  sustain  this  view. 
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Mutual  Reserve  L.  Ins.  Co.  v.  Dobler.  70 
C.  C.  A.  134,  137  Fed.  550,  was  an  action 
on  a  life  insurance  policy.  One  of  the  de- 
fenses was  that  the  insured  had  not  truth 
fully  answered  the  question:  "Have  you 
any  other  assurance  T"  The  application 
also  contained  the  question:  "Have  you 
now  any  insurance  on  your  life?  U  so, 
where,  when  taken,  for  what  amounts,  and 
what  kinds  of  policies?"  It  appeared  that 
at  the  time  these  questions  were  answered 
the  applicant  had  one  accident  policy  for 
$5,000  and  another  for  $1,000,  and  it  was 
contended  that  the  failure  to  so  state 
amounted  to  a  breach  of  warranty.  The 
company's  agent  knew  of  this  accident  in- 
surance, and  informed  the  Insured  that  ac- 
cident insurance  was  not  called  for  by  th« 
question:  "Have  you  any  other  assurance?" 
The  circuit  court  of  appeals  said:  ''It 
seems  to  us  reasonably  clear  that  the  first 
of  these  questions  does  not  call  for  a  dis- 
closure of  any  insurance  except  that  which 
is  known  as  life  insurance.    In  the  ordinarr 

• 

understanding  or  usage,  there  is  a  well  de 
fined  distinction  between  life  insurance  and 
accident  insurance.  .  .  .  We  think  that 
the  most  that  can  be  claimed  in  behalf  of 
the  plaintiff  in  error  for  the  questions  so 
propounded  to  the  applicant  was  that  thej 
were  so  worded  as  to  leave  it  uncertain 
whether  they  called  for  a  disclosure  of  the 
accident  insurance  which  he  carried  at  that 
time.  If  the  insurance  company  in  its 
printed  application  employed  ambiguons 
terms  or  words  of  doubtful  import,  it  can- 
not complain  if  they  were  construed  as  ther 
were  by  the  appellant,  or  if  the  agent  so 
advised  him  as  to  their  meaning."  The 
court  ruled  that  the  second  question,  while 
more  comprehensive  than  the  first,  most 
be  construed  with  the  first,  and  that,  wha 
so  construed,  its  evident  purpose  was  to 
inquire  whether  the  applicant  had  fuIK 
answered  the  previous  question,  and  that 
its  purport  was,  "Have  you  now  answercij 
as  to  all  life  insurance  that  you  carry?'' 

In  Dineen  v.  General  Acci.  Ins.  Co.  12'< 
App.  Div.  167,  110  N.  Y.  Supp.  344,  ar 
action  upon  an  accident  and  health  in&iir 
ance  policy,  the  words,  '*no  application  e^er 
made  by  me  for  insurance  has  ever  beer 
declined,  and  no  accident  or  health  poIicT 
issued  to  me  has  been  canceled  or  rene^ia! 
refused,  except  as  herein  stated,"  were  in 
terpreted  by  the  appellate  division  of  tbr 
supreme  court.  It  will  be  observed  that 
this  language  is  almost  identical  with  tbf 
wording  of  the  statement  which  we  ar^ 
called  upon  to  interpret  in  the  present  case 
The  court  said:  "There  is  no  question  it. 
the  application  which  specifically  calls  up- 
on the  plaintiff  to  disclose  whether  he  ha5 
ever  been  rejected  by  a  life  insurance  com- 
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(>any.  The  general  statement  is  made  that 
-no  application  for  insurance  haa  been  de- 
-clined.  This  statement  follows  the  declara- 
tion that  the  applicant  has  no  accident  in- 
surance, and  precedes  one  in  the  same 
•clause  that  no  such  policy  has  been  canceled 
or  renewal  refused,  and  the  plaintiff  might 
well  have  inferred  that  the  inquiries  were 
directed  solely  to  accident  or  health  insur- 
-ance.  .  .  .  An  insurance  company 
which  is  making  every  statement,  whether 
material  or  otherwise^  a  warranty,  must 
be  held  to  a  very  strict  rule  when  it  is  en- 
deavoring to  avoid  payment  on  its  insur- 
ance contract  because  of  answers  to  in- 
•quiries  or  declarations  which  it  has  framed. 
They  must  be  so  plain  or  intelligible  that 
■any  applicant  can  readily  comprehend  them. 
If  any  ambiguity  exists,  the  construction 
will  obtain  most  favorable  to  the  insured 
(citing  cases).  The  defendant  might  easi- 
ly have  extended  its  statements  to  include 
the  rejection  by  a  life  insurance  company, 
and  then  the  warranty,  if  false,  might  have 
4ivoided  the  policy.  It  cannot,  however,  by 
an  uncertain  phrase  dependent  upon  an  in- 
terpretation favorable  to  itself,  deprive  the 
plaintiff  of  the  benefit  of  a  policy  for  which 
he  has  paid  and  honestly  believed  was  in 
"full  force.  Literally  construed,  if  the 
plaintiff's  application  for  a  fire  insurance 
policy  had  been  declined,  the  policy  in  suit 
-would  be  void  from  its  inception." 

In  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics' 
Sav.  Bank  &  T.  Co.  38  L.R.A.  33,  19  C.  C. 
A.  286,  37  U.  S.  App.  692,  72  Fed.  413,  it 
was  held  that  certificates  in  the  Knights  of 
Pythias  and  the  Royal  Arcanum  Mutual 
Aid  Associations  were  not  within  the  de- 
-scription  "policy  of  life  insurance  in  any 
-other  company."  So,  too,  it  has  been  held 
that  there  is  such  a  difference  between  mu- 
tual aid  associations  and  insurance  com- 
panies, that  statutory  provisions  affecting 
insurance  companies  do  not  embrace  such 
.associations,  and  this,  notwithstanding  one 
of  the  prominent  characteristics  of  such 
associations  is  the  obligation  to  pay  a 
fixed  sum  as  insurance  upon  the  death  of  a 
member.  Dickinson  v.  Ancient  Order,  U. 
W.  159  Pa.' 268,  28  Atl.  293.  Again,  in 
■Continental  L.  Ins.  Co.  v.  Chamberlain. 
132  U.  S.  304,  311,  33  L.  ed.  341,  344,  10 
"Sup.  Ct.  Rep.  87,  where  the  question  was 
asked  an  applicant  for  life  insurance 
whether  he  had  ''any  other  insurance  on 
his  life,"  it  was  held  that  the  purport  of 
the  word  "insurance"  in  the  question  was 
-not  "so  absolutely  certain  as,  in  an  action 
upon  the  policy,  to  preclude  proof  as  to 
what  kind  of  life  insurance  the  contracting 
parties  had  in  mind  when  that  question 
was  answered." 

Coming  back  to  the  policy  here  in  issue, 
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we  find  that  under  statement  10  the  in- 
sured was  required  to  state  whether  the 
weekly  income  received  by  him  from  his 
occupation  exceeded  the  gross  amount  of 
weekly  indemnity  under  all  policies  car- 
ried by  him.  Clearly  "all  policies,"  as 
used  in  this  statement,  did  not  include  life 
insurance  policies,  for  weekly  indemnities 
are  not  paid  under  such  policies.  In  other 
words,  "all  policies,"  as  used  in  this  state- 
ment, excluded  life  policies.  Statement  11 
also  applies  exclusively  to  accident,  disease, 
and  illness  insurance.  Statement  12  em- 
phasizes and  makes  still  more  certain  the 
character  of  information  desired  in  the  pre- 
ceding statements,  for  there  the  applicant 
agrees,  if  during  the  life  of  the  policy  he 
takes  but  "other  accident,  disease,  or  ill- 
ness insurance,"  etc.,  to  report  same  to  the 
company.  In  statement  13  the  applicant 
represents  that  no  application  made  by  him 
for  insurance  has  been  declined,  and  no 
accident,  disease  or  illness  policy  issued  to 
him  has  been  canceled  or  renewal  refused. 
Statement  14  concerns  indemnity  received 
by  the  insured  for  any  accident,  disease, 
or  illness.  It  thus  appears  that  under  no 
possible  construction  can  any  of  said  state- 
ments be  said  to  relate  to  life  insurance, 
unless  it  be  the  first  clause  of  statement  13. 
But  that  clause  does  not  stand  alone,  nor 
should  the  language  of  the  statement  be 
construed  without  reference  to  the  context, 
since  its  phraseology  is  such  as  to  raise  a 
doubt  as  to  its  meaning.  Having  in  mind 
the  preceding  statements,  and  the  one  fol- 
lowing it,  we  think  the  assured  was  justi- 
fied in  assuming  that  he  was  not  expected 
or  required  to  state  that  he  had  been  de- 
clined for  life  insurance.  Indeed,  the  very 
language  of  the  statement  lends  cogency  to 
this  view.  The  first  clause  requires  the 
assured  to  certify  that  an  application  has 
not  been  declined,  while  the  second  clause 
goes  a  step  farther  and  requires  a  decla- 
ration that  no  such  policy,  that  is,  "no 
accident,  disease,  or  illness  policy**  issued 
to  him  "has  been  canceled  or  renewal  re- 
fused." In  other  words,  the  first  clause 
relates  to  an  unsuccessful  attempt  to  ob- 
tain accident,  disease,  or  illness  insurance, 
while  the  second  relates  to  the  cancelation 
or  refusal  to  renew  such  insurance.  We 
think  the  statement  may  be  interpreted  as 
though  it  read:  "No  application  ever  made 
by  me  for  accident,  disease,  or  illness  in- 
surance has  been  declined,  and  no  policy 
issued  to  me  for  such  insurance  has  been 
canceled  or  renewal  refused."  That  this 
I  was  the  interpretation  placed  upon  the 
statement  by  the  company's  own  agent  is 
very  clear  from  his  testimony  in  this  case. 
He  was  asked  whether,  at  the  time  he 
wrote   this   policy,   he  had   forgotten   that 
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Mr.  Mays  had  once  been  rejected,  and  re- 
plied:  "I  can't  say  that  I  had  forgotten. 
It  was  a  different  form  of  insurance. 
*  .  .  The  former  was  for  life  insurance, 
and  this  is  for  accident  insurance,  a  dif- 
ferent proposition.  ...  It  was  a  dif- 
ferent form  of  insurance  that  he  was  ap- 
plying for  (the  present  application),  and 
the  questions  I  asked  him  were  with  ref- 
erence to  that  portion  of  the  application, 
and  he  answered  them."  The  company's 
agent,  who  was  presumably  familiar  with 
the  scope  of  these  questions,  not  under- 
standing them  to  embrace  life  insurance, 
it  is  not  strange  that  the  assured  adopted 
the  same  view.  Moreover,  the  very  com- 
pany that  declined  to  write  a  life  policy 
for  Mr.  Mays,  subsequently  issued  to  him  a 
health  policy,  which  was  several  times  re- 
newed. This  circumstance,  the  ambiguity 
of  statement  13,  and  the  interpretation  ap- 
parently placed  upon  that  statement  by  the 
agent  of  the  defendant,  tended  to  lead  the 
assured  to  believe  that  his  answer  was 
syfficiently  comprehensive.  We  conclude 
that  if  information  concerning  a  prior  re- 
jection for  life  insurance  was  desired  by 
the  defendant,  it  should  have  framed  its 
statement  to  that  end. 

The  plaintiff  produced  as  a  witness  a 
physician  who  attended  Mr.  Mays  shortly 
after  his  injury.  Subsequently,  over  the 
objection  and  exception  of  the  plaintiff,  a 
physician  was  permitted  to  testify  for  the 
defendant  that  he  had  treated  Mr.  Mays 
prior  to  his  injury;  that  he  was  then  suf- 
fering from  boils  about  his  neck  and 
shoulders,  and  that  an  examination  of  his 
urine  indicated  diabetes.  We  think  this 
was  error.  Connecticut  Mut.  L.  Ins.  Co. 
V.  Union  Trust  Co.  112  U.  S.  250,  253, 
254,  28  L.  ed.  708-710,  5  Sup.  Ct.  Rep.  119; 
Prudential  Ins.  Co.  v.  Lear,  31  App.  D.  C. 
184;  Baltimore  A  0.  R.  Co.  v.  Morgan, 
36  App.  D.  C.  195.  In  the  latter  case, 
where,  as  here,  it  was  alleged  that  the  call- 
ing of  a  physician  by  the  plaintiff  amount- 
ed to  a  waiver  of  the  right  to  object  to 
the  evidence  of  another  physician  who  made 
an  examination  at  a  different  time,  Mr. 
Justice  Van  Orsdel,  speaking  for  this  court, 
said:  "We  understand  the  rule  in  rela- 
tion to  the  admission  of  evidence  of  this 
character  under  statutes  similar  to  ours, 
to  be  that  waiver  of  the  right  can  only  be 
claimed  where  the  party  testifies  to  the 
result  of  a  particular  examination,  in 
which  case  the  opposing  party  may  call 
the  physician  who  made  the  examination 
to  corroborate  or  deny  the  statements  made 
by  the  party;  or  where  two  or  more  physi- 
cians in  consultation  examine  into  the 
physical  condition  of  the  party,  when,  if 
one  of  the  physicians  is  called  bv  such 
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party  to  testify  to  the  results  of  the  ex- 
amination, another  physician  present  and 
taking  part  in  the  examination  may  be 
called  by  the  opposing  party  to  testify  in 
relation  thereto.  But  if  the  physidu 
whose  evidence  is  sought  to  be  introdnced 
by  the  opposing  party  made  his  examina- 
tion at  a  different  time  from  that  testified 
to  by  the  physician  introduced,  and  the 
party  has  not  testified  to  the  results  of 
such  examination,  the  evidence  is  inad 
missible." 

Section  1073  of  the  Code  [31  Stat  at 
L.  1358,  chap.  854]  prohibits  the  dis- 
closure by  a  physician  in  this  jurisdictioo, 
without  the  consent  of  the  person  afflicted 
or  his  legal  representatives,  except  in  cer- 
tain criminal  ctises,  of  "any  inform&tioo 
confidential  in  its  nature,  which  he  shall 
have  acquired  in  attending  a  patient  in  a 
professional  capacity,  and  which  wu 
necessary  to  enable  him  to  act  in  that  e^ 
pacity."  Nothing  can  be  much  more  con- 
fidential than  an  examination  of  a  patient 
by  a  physician,  and  nothing  can  be  mncb 
more  necessary,  in  our  view,  to  enable  the 
physician  to  act  intelligently.  To  hold 
that  the  nature  of  the  particular  illness, 
and  not  the  relationship  of  physician  and 
patient,  is  to  determine  the  applicability 
of  the  provisions  of  §  1073,  is  practicalh 
to  emasculate  it,  and  set  up  a  rule  depend- 
ent upon  the  views  of  the  particular  judge 
who  presides  at  the  trial. 

There  was  some  evidence  tending  to 
show  that  Mr.  Mays  had  received  medical 
or  surgical  attention  within  the  period  of 
five  years  preceding  the  date  of  the  policy 
in  suit,  and  the  defendant  insists  that  thii 
evidence  established  a  breach  of  warranty, 
and  hence  justified  the  court  in  directii^ 
a  verdict.  Statement  17  in  said  schedule 
requires  a  declaration  on  the  part  of  the 
applicant  that  he  has  not  received  medical 
or  surgical  attention  during  such  period, 
but  this  statement  must  receive  a  reason 
able  interpretation.  Moulor  v.  American 
L.  Ins.  Co.  Ill  u.  S.  335,  28  L.  ed.  447. 
4  Sup.  Ct.  Rep.  466.  In  Connecticut  Mut 
L.  Ins.  Co.  V.  Union  Trust  Co.  312  U.  S. 
260,  28  L.  ed.  708,  6  Sup.  Ct.  Rep.  119,  it 
was  held  that  the  question  in  an  applica- 
tion for  life  insurance,  whether  the  appli- 
cant had  ever  had  the  disease  "of  affection 
of  the  liver,"  meant  an  affection  of  that 
organ  which  amounted  to  disease,  and  did 
not  refer  to  every  instance  of  slight  or 
accidental  disorders  or  ailments  aflFecting 
the  liver  which  left  no  trace  of  injury  to 
health,  and  were  unattended  by  substantial 
injury,  inconvenience,  or  prolonged  suffer- 
ing. So,  too,  in  Hubbard  v.  Mutual  Re- 
serve Fund  Life  Asso.  40  C.  C.  A.  9^, 
100   Fed.   719,  it  was  held  that  the  word 
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"conaulted,"  as  used  in  a  eimilar  question, 
did  not  relate  to  the  opinion  of  a  physician 
concerning  a  slight  and  teniporary  indis- 
pofiition  leaving  no  impress  upon  the  mind. 
In  the  present  case,  the  testimony  upon 
this  point  was  conflicting.  A  physician 
testified  for  the  defendant  to  the  effect  that 
he  treated  Mr.  Mays  "sometime  between 
1900  and  1906;  probably  in  1903."  In 
cross-examination  this  witness  fixed  the 
time  as  ''in  1901  or  before  1901  and  1903; 
does  not  recall  date."  Plaintiff's  testi- 
mony teiided  to  show  that  Mr.  Mays  did 
not  consult  this  physician  at  that  time.  It 
was  therefore  for  the  jury  to  determine, 
under  proper  instructions  from  the  court, 
whether  Mr.  Mass's  answer  to  statement 
17  was  a  fair  and  true  one,  within  the 
meaning  of  that  statement. 

To  the  further  contention  of  the  defend- 
ant th&t  Mr.  Mays  was  not  "in  sound  con- 
dition, mentally  and  physically,"  within  the 
meaning  of  statement  16,  at  the  time  the 
policy  was  issued  to  him,  it  is  sufficient  to 
say  that,  under  the  evidence,  the  question 
was  for  the  jury  to  determine.  Healy  t. 
Metropolitan  L.  Ins.  Co.  37  App.  D.  C.  240. 
The  evidence  for  the  plaintiff  tended  to 
show  that  the  assured  was  in  good  health 
at  that  time  and  subsequently;  that  he 
did  not  miss  a  day  from  his  work  on  ac- 
count of  illness.  While  the  physical  ex- 
amination of  the  assured  in  1901  for  life 
insurance  indicated  diabetes,  the  evidence 
was  conflicting  as  to  how  long  that  condi- 
tion continued.  A  physician  testifying  for 
the  defendant  as  to  the  condition  of  the 
assured  at  the  time  of  the  accident  "was 
unable  to  tell  with  any  degree  of  certainty 
length  of  time  of  existence  of  diabetic 
condition;  would  not  tell  whether  it  had 
commenced  within  last  six  months  or 
weeks;  could  not  say  that  on  September 
27,  1909  (the  date  of  the  last  renewal  of 
the  policy)  he  had  diabetes."  Statement 
16  does  not  require  the  assured  to  declare 
his  belief  that  he  has  had  no  symptoms 
of  disease,  hence  if  he  has  no  ailment 
amounting  to  disease, — that  is,  an  ailment 
of  a  character  so  well  defined  as  appreci- 
ably to  affect  his  health, — it  cannot  be  said 
that  he  is  not  in  sound  physical  condition, 
within  the  popular  meaning  of  that  term. 
A  different  ruling  would  make  possible 
the  voiding  of  almost  every  similar  policy 
issued.  The  ordinary  person  is  not  a 
medical  expert,  and.  unless  he  suffers  some 
pain  or  annoyanc,  is  not  usually  con- 
scious of  bodily '  ills.  Inasmuch  as  these 
policies  are  written  without  medical  ex- 
amination on  the  part  of  the  company,  it 
Is  apparent,  we  think,  that  the  assured  is 
not  expected  to  do  more  than  to  state  his 
honest  belief  that  he  is  "in  sound  eondi- 
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tion,"  physically;  that  is,  that  he  is  not 
suffering  to  an  appreciable  degree  with  any 
bodily  ill.  Of  course,  if  he  is  affected  to 
an  appreciable  degree  with  any  physical 
ailment,  he  cannot  honestly  and  truthfully 
state  that  he  is  in  sound  physical  condi- 
tion. If  there  is  room  for  doubt,  the  jury 
should  determine  the  question. 

The  judgment  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  pro- 
ceedings. 


DISTRICT  OF  COIilJMBIA  COURT  OF 

APP£AIiS. 

HIRAM  C.  MoNEIL  et  ill.,  Appts., 

V. 

ROY  S.  GARY. 

(40  App.  D.  C.  397.) 

CoTenant  —  restriction  —  right  to  en- 
force. 

1.  A  purchaser  of  a  lot  in  a  tract  of  land 
opened  for  residence  purposes,  the  deeds  to 
each  of  which  contain  covenants  as  to  the 
character  of  building  to  be  placed  on  the 
lot,  may  enforce  such  covenant  against  the 
purchaser  of  another  lot. 

Same  —  breach  —  stable. 

2.  The  erection  on  the  river  of  a  lot  of  a 
stable  for  use  in  a  drayage,  express,  and 
plumbing  business  is  a  violation  of  a  cove- 
nant, in  a  deed  of  a  city  lot  that  not  more 
than  one  dwelling  house  shall  be  erected 
on  the  lot,  which  shall  cost  not  less  than  a 
specified  amount,  and  not  to  be  used  for 
manufacturing,  mechanical,  or  business  pur- 
poses of  any  kind. 

(Van  Orsdel,  J.,  dissents.) 

(May  5,  1913.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Supreme  Court,  dismissing  a  bill 
filed  to  enjoin  violation  of  a  restrictive  cove- 
nant in  a  deed  of  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  G.  Galhonn  and  J.  Barrett 
Garter,  for  appellants: 

Appellant  had  a  right  to  maintain  this 
suit. 

1  Tiffany,  Real  Prop.  768;  Allen  v.  Bar- 
rett, 213  Mass.  36,  99  N.  £.  675;  Hano  v. 
Bigelow,  155  Mass.  341,  29  K.  E.  628: 
Parker  ▼.  Nightingale,  6  Allen,  341,  83  Am. 

Note. —  The  question  who  may  enforce 
restrictive  covenants  or  agreements  as  to 
use  of  property  is  treated  in  the  note  to 
Korn  V.  Campbell,  37  L.R.A,(N.S.)  12. 
The  subject  of  oral  or  implied  building  re- 
strictions as  to  parcels  retained  by  the 
grantor  is  treated  in  the  note  to  Sprague 
▼.  Kimball,  45  L.R.A.(N.S.)  962. 
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Mr.  Mays  had  once  been  rejected,  and  re- 
plied: '*I  can't  say  that  I  had  forgotten. 
It  was  a  different  form  of  insurance. 
.  .  .  The  former  was  for  life  insurance, 
and  this  is  for  accident  insurance,  a  dif- 
ferent proposition.  ...  It  was  a  dif- 
ferent form  of  insurance  that  he  was  ap- 
plying for  (the  present  application),  and 
the  questions  I  asked  him  were  with  ref- 
erence to  that  portion  of  the  application, 
and  he  answered  them."  The  company's 
agent,  who  was  presumably  familiar  with 
the  scope  of  these  questions,  not  under- 
standing them  to  embrace  life  insurance, 
it  is  not  strange  that  the  assured  adopted 
the  same  view.  Moreover,  the  very  com- 
pany that  declined  to  write  a  life  policy 
for  Mr.  Mays,  subsequently  issued  to  him  a 
health  policy,  which  was  several  times  re- 
newed. This  circumstance,  the  ambiguity 
of  statement  13,  and  the  interpretation  ap- 
parently placed  upon  that  statement  by  the 
agent  of  the  defendant,  tended  to  lead  the 
assured  to  believe  that  his  answer  was 
syfficiently  comprehensive.  We  conclude 
that  if  information  concerning  a  prior  re- 
jection for  life  insurance  was  desired  by 
the  defendant,  it  should  have  framed  its 
statement  to  that  end. 

The  plaintiff  produced  as  a  witness  a 
physician  who  attended  Mr.  Mays  shortly 
after  his  injury.  Subsequently,  over  the 
objection  and  e;cception  of  the  plaintiff,  a 
physician  was  permitted  to  testify  for  the 
defendant  that  he  had  treated  Mr.  Mays 
prior  to  his  injury;  that  he  was  then  suf- 
fering from  boils  about  his  neck  and 
shoulders,  and  that  an  examination  of  his 
urine  indicated  diabetes.  We  think  this 
was  error.  Connecticut  Mut.  L.  Ins.  Co. 
V.  Union  Trust  Co.  112  U.  S.  250,  253, 
254,  28  L.  ed.  708-710,  6  Sup.  Ct.  Rep.  119; 
Prudential  Ins.  Co.  v.  Lear,  31  App.  D.  C. 
184;  Baltimore  &  0.  R.  Co.  v.  Morgan, 
36  App.  D.  C.  195.  In  the  latter  case, 
where,  as  here,  it  was  alleged  that  the  call- 
ing of  a  physician  by  the  plaintiff  amount- 
ed to  a  waiver  of  the  right  to  object  to 
the  evidence  of  another  physician  who  made 
an  examination  at  a  different  time,  Mr. 
Justice  Van  Orsdel,  speaking  for  this  court, 
said:  "We  understand  the  rule  in  rela- 
tion to  the  admission  of  evidence  of  this 
character  under  statutes  similar  to  ours, 
to  be  that  waiver  of  the  right  can  only  be 
claimed  where  the  party  testifies  to  the 
result  of  a  particular  examination,  in 
which  case  the  opposing  party  may  call 
the  physician  who  made  the  examination 
to  corroborate  or  deny  the  statements  made 
by  the  party;  or  where  two  or  more  physi- 
cians in  consultation  examine  into  the 
physical  condition  of  the  party,  when,  if 
one  of  the  physicians  is  called  bv  such 
46  L.R.A.(N.S.') 


party  to  testify  to  the  results  of  the  ex- 
amination, another  physician  present  SBd 
taking  part  in  the  examination  ma?  be 
called  by  the  opposing  party  to  testify  is 
relation  thereto.  But  if  the  physidu 
whose  evidence  is  sought  to  be  introduced 
by  the  opposing  party  made  his  examint- 
tion  at  a  different  time  from  that  testified 
to  by  the  physician  introduced,  and  the 
party  has  not  testified  to  the  resalts  of 
such  examination,  the  evidence  is  issd- 
missible." 

Section  1073  of  the  Code  [31  Stat  at 
L.  1358,  chap.  854]  prohibits  the  dis- 
closure by  a  physician  in  this  jurisdiction, 
without  the  consent  of  the  person  afiUctd 
or  his  l^;al  representatives,  except  in  cer- 
tain criminal  cases,  of  "any  informaticn 
confidential  in  its  nature,  which  he  shall 
have  acquired  in  attending  a  patient  in  a 
professional  capacity,  and  which  wai 
necessary  to  enable  him  to  act  in  that  ^ 
pacity."  Nothing  can  be  much  more  con- 
fidential than  an  examination  of  a  patient 
by  a  physician,  and  nothing  can  be  much 
more  necessary,  in  our  view,  to  enable  the 
physician  to  act  intelligently.  To  hold 
that  the  nature  of  the  particular  illness, 
and  not  the  relationship  of  physician  and 
patient,  is  to  determine  the  applicabilitr 
of  the  provisions  of  §  1073,  is  practicallj 
to  emasculate  it,  and  set  up  a  rule  depend- 
ent upon  the  views  of  the  particular  judgt 
who  presides  at  the  trial. 

There  was  some  evidence  tending  to 
show  that  Mr.  Mays  had  received  medical 
or  surgical  attention  within  the  period  d 
five  years  preceding  the  date  of  the  policy 
in  suit,  and  the  defendant  insists  that  this 
evidence  established  a  breach  of  warrantr, 
and  hence  justified  the  court  in  directing 
a  verdict.  Statement  17  in  said  schedule 
requires  a  declaration  on  the  part  of  the 
applicant  that  he  has  not  received  medical 
or  surgical  attention  during  such  period, 
but  this  statement  must  receive  a  reason 
able  interpretation.  Moulor  v.  American 
L.  Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447. 
4  Sup.  Ct.  Rep.  466.  In  Connecticut  Mut 
L.  Ins.  Co.  V.  Union  Trust  Qo.  112  U.  S. 
250,  28  L.  ed.  708,  6  Sup.  Ct.  Rep.  119,  it 
was  held  that  the  question  in  an  applica- 
tion for  life  insurance,  whether  the  appli- 
cant had  ever  had  the  disease  *'of  affection 
of  the  liver,"  meant  an  affection  of  thai 
organ  which  amounted  to  disease,  and  did 
not  refer  to  every  instance  of  slight  or 
accidental  disorders  or  ailments  affecting 
the  liver  which  left  no  trace  of  injury  to 
health,  and  were  unattended  by  substantial 
injury,  inconvenience,  or  prolonged  suffer- 
ing. So,  too,  in  Hubbard  v.  Mutual  R^ 
serve  Fund  Life  Asso.  40  C.  C.  A.  665, 
100  Fed.   719,   it  was   held  that  the  word 
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"consulted/'  as  used  in  a  similar  question, 
did  not  relate  to  the  opinion  of  a  physician 
concerning  a  slight  and  temporary  indis- 
position leaving  no  impress  upon  the  mind. 
In  the  present  case,  the  testimony  upon 
this  point  was  conflicting.  A  physician 
testified  for  the  defendant  to  the  effect  that 
he  treated  Mr.  Mays  ''sometime  between 
1900  and  1005;  probably  in  1903."  In 
cross-examination  this  witness  fixed  the 
time  as  '*in  1901  or  before  1901  and  1903; 
does  not  recall  date."  Plaintiff's  testi- 
mony tended  to  show  that  Mr.  Mays  did 
not  consult  this  physician  at  that  time.  It 
was  therefore  for  the  jury  to  determine, 
under  proper  instructions  from  the  court, 
whether  Mr.  Mass's  answer  to  statement 
17  was  a  fair  and  true  one,  within  the 
meaning  of  that  statement. 

To  the  further  contention  of  the  defend- 
ant th&t  Mr.  Mays  was  not  "in  sound  con- 
dition, mentally  and  physically,"  within  the 
meaning  of  statement  16,  at  the  time  the 
policy  was  issued  to  him,  it  is  sufficient  to 
0ay  that,  under  the  evidence,  the  question 
was  for  the  jury  to  determine.  Healy  y. 
Metropolitan  L.  Ins.  Co.  37  App.  D.  C.  240. 
The  evidence  for  the  plaintiff  tended  to 
show  that  the  assured  was  in  good  health 
at  that  time  and  subsequently;  that  he 
did  not  miss  a  day  from  his  work  on  ac- 
count of  illness.  While  the  physical  ex- 
amination of  the  assured  in  1901  for  life 
insurance  indicated  diabetes,  the  evidence 
was  conflicting  as  to  how  long  that  condi- 
tion continued.  A  physician  testifying  for 
the  defendant  as  to  the  condition  of  the 
assured  at  the  time  of  the  a^ccident  "was 
unable  to  tell  with  any  degree  of  certainty 
length  of  time  of  existence  of  diabetic 
condition;  would  not  tell  whether  it  had 
commenced  within  last  six  months  or 
weeks;  could  not  say  that  on  September 
27,  1909  (the  date  of  the  last  renewal  of 
the  policy)  he  had  diabetes."  Statement 
16  does  not  require  the  assured  to  declare 
his  belief  that  he  has  had  no  symptoms 
of  disease,  hence  if  he  has  no  ailment 
amounting  to  disease, — that  is,  an  ailment 
of  a  character  so  well  defined  as  appreci- 
ably to  affect  his  health, — it  cannot  be  said 
that  he  is  not  in  sound  physical  condition, 
within  the  popular  meaning  of  that  term. 
A  different  ruling  would  make  possible 
the  voiding  of  almost  every  similar  policy 
issued.  The  ordinary  person  is  not  a 
medical  expert,  and.  unless  he  suffers  some 
pain  or  annoyancv-,  is  not  usually  con- 
scious of  bodily  ills.  Inasmuch  as  these 
policies  are  written  without  medical  ex- 
amination on  the  part  of  the  company,  it 
Is  apparent,  we  think,  that  the  assured  is 
not  expected  to  do  more  than  to  state  his 
honest  belief  that  he  is  "in  sound  condi- 
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tion,"  physically;  that  is,  that  he  is  not 
suffering  to  an  appreciable  degree  with  any 
bodily  ill.  Of  course,  if  he  is  affected  to 
an  appreciable  degree  with  any  physical 
ailment,  he  cannot  honestly  and  truthfully 
state  that  he  is  in  sound  physical  condi- 
tion. If  there  is  room  for  doubt,  the  jury 
should  determine  the  question. 

The  judgment  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  pro- 
ceedings. 


DISTRICT  OF  GOIiUMBIA  COURT  OF 

APP£AIiS. 

HIRAM  0.  MoNEIL  et  ill.,  Appts., 

V. 

ROY  S.  GARY. 

(40  App.  D.  C.  397.) 

CoTenant  —  restriction  —  right  to  en- 
force. 

1.  A  purchaser  of  a  lot  in  a  tract  of  land 
opened  for  residence  purposes,  the  deeds  to 
each  of  which  contain  covenants  as  to  the 
character  of  building  to  be  placed  on  the 
lot,  may  enforce  such  covenant  against  the 
purchaser  of  another  lot. 

Same  —  breach  —  stable. 

2.  The  erection  on  the  river  of  a  lot  of  a 
stable  for  use  in  a  dray  age,  express,  and 
plumbing  business  is  a  violation  of  a  cove- 
nant, in  a  deed  of  a  city  lot  that  not  more 
than  one  dwelling  house  shall  be  erected 
on  the  lot,  which  shall  cost  not  less  than  a 
specified  amount,  and  not  to  be  used  for 
manufacturing,  mechanical,  or  business  pur- 
poses of  any  kind. 

(Van  Orsdel,  J.,  dissents.) 

(May  6,  1913.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Supreme  Court,  dismissing  a  bill 
filed  to  enjoin  violation  of  a  restrictive  cove- 
nant in  a  deed  of  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Galhonn  and  J.  Barrett 
Carter,  for  appellants: 

Appellant  had  a  right  to  maintain  this 
suit. 

1  Tiffany,  Real  Prop.  768;  Allen  v.  Bar- 
rett, 213  Mass.  36,  99  N.  £.  576;  Hano  v. 
Bigelow,  155  Mass.  341,  29  K.  E.  628: 
Parker  v.  Nightingale,  6  Allen,  341,  83  Am. 

Note. —The  question  who  may  enforce 
restrictive  covenants  or  agreements  as  to 
use  of  property  is  treated  in  the  note  to 
Korn  V.  Campbell,  37  L.R.A.(N.S.)  12. 
The  subject  of  oral  or  implied  building  re- 
strictions as  to  parcels  retained  by  the 
grantor  is  treated  in  the  note  to  Sprague 
▼.  Kimball,  45  L.R.A.(N.S.)  962. 
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which  this  subdivision  was  to  be  developed, 
and  is  to  convict  the  purchasers  of  those 
lots  of  a  lack  of  intelligence.    In  the  first 
place,   the   provision   that   not  more    than 
one  dwelling  house  shall  be  erected  on   a 
lot  was  intended  to  exclude  the  erection  of 
other   structures.     This  is  made  manifest 
by  the  second  clause  of  the  first  covenant 
that  no  apartment  nor  flat  shall  be  erected 
The  parties  evidently  feared  that  an  apart- 
ment house  or  fiat  might  be  regarded  as  a 
dwelling  house  within  the  meaning  of  the 
preceding   clause,   and   hence  expressly  ex- 
cepted it  from  said  class.    The  first  restric- 
tion in  the  second  covenant,  that  no  such 
building — that  is,  no  such  dwelling  house — 
shall  cost  less  than  $3,500,  emphasizes  what 
was  apparently  in  the  minds  of  the  parties, 
that  this  subdivision  should  be  devoted  to  a 
good  class  of  dwellings.     The  next  clause 
prevents,  in  terms,  the  use  of  any  dwelling 
house    for    manufacturing,    mechanical    or 
business  purposes  of  any  kind.     It  seems 
to  us  that  no  one  purchasing  one  of  these 
lots  and  accepting  a  deed  containing  these 
covenants  could   reaaonably   fail  to  under- 
stand that  he  could  not  do  in  one  way  what 
he  was  forbidden  to  do  in  another;  in  other 
words,  that  the  provision  that  no  more  than 
one  dwelling  house  should  be  erected  on  a 
lot,    coupled   with    the   provisions   that   it 
should  cost  not  less  than  $3,500,  and  not 
be  used  for  any  other  purpose,  meant  that 
this    subdivision     should     be     devoted    to 
dwelling,  and  not  business,  purposes.     The 
result,  and  not  the  manner  of  achieving  it, 
is  material.    Unless  these  covenants  are  to 
be  given  this  construction,  they  become  a 
mere  jumble  of  words  and  their  obvious  in- 
tent is  frustrated.    We  conclude,  therefore, 
that  the  court  erred  in  sustaining  the  de- 
murrer. 

The  decree  will  be  reversed,  with  costs, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 

Tan  Orsdel,  J.,  dissenting: 

I  am  unable  to  concur  in  the  opinion  and 
judgment  of  the  court.  Restrictions  of  this 
nature  placed  upon  the  use  of  real  estate 
are  to  be  strictly  construed  against  the 
grantor,  and  liberally  in  favor  of  the 
grantee.  Granting  to  defendant  the  strict 
construction  of  the  covenant  in  the  deed 
which  the  law  accords  to  him,  it  amounts  to 
nothing  more  than  that  he  may  only  erect 
one  dwelling  house,  of  value  not  less  than 
$3,500,  and  he  may  not  use  the  house  for 
anything  but  dwelling  purposes.  With 
this,  and  the  further  limitation  as  to  apart- 
ment houses  and  fiats  the  restriction  is 
complete. 

It  is  averred  in  the  bill  that  all  purchas- 
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ere  of  lota  in  said  addition  from  the  origi- 
nal owners  thereof  signed  an  agreement  con- 
taining the  following  provision:  "The  pur- 
chaser, in  accepting  and  signing  this  paper, 
agrees    that  not   more  than   one   dwelling 
house  shall  be  erected  on  said  lot;  that  no 
apartment  house  nor  flats  of  any  descrip- 
tion shall  be  erected  on  same;    that   such 
dwelling  shall  cost  not  less  than  $3,500  to 
build,  and  it  shall  not  be  used  for  manu- 
facturing, mechanical,  or  business  purposes 
of  any  kind;   that  it  shall  not  be  rented, 
leased,  sold,  transferred,  or  conveyed   unto 
or  in  trust  for  any  negro  or  colored  person; 
that  these  covenants  shall  be  effective  and 
remain  in  force  for  the  term  of  twenty   (^> 
years  from  January  1,  1906,  and  no  longer. 
Reading  the  agreement  in  connection  with 
the  covenant  in  the  deed,  no  other  reason- 
able conclusion  can  be  reached  than  that  it 
was  intended  to  make  this  addition  a  com- 
munity of  detached  houses,  not  constructed 
in  rows  or  solid  blocks,  as  is  too  common  in 
this  city.    The  restriction  cannot  be  extend- 
ed to  other  buildings,  without  reading  into 
it  something  manifestly  not  intended  bj  the 
parties,  and  adopting  f\  rule  of  construction 
the  converse  of  that  to  which  defendant  is 
entitled.     It  will  not  do  to  hold  that  only 
the  dwelling  house  described  in  the  restric- 
tion may  be  erected  on  the  lot,  to  the  exclu- 
sion of  all  other  buildings  essential  to  the 
profitable  and  convenient  use  of  the  lot.    It 
must  be  interpreted  as  excluding  only  other 
dwellings,   flats,   or  apartments.     In    other 
words,  the  owner  of  a  lot  in  this  addition 
can  erect  any  building  on  his  lot  consistent 
with  the  building  regulations  of   the    Dis- 
trict,  except   fiats,   apartments,    and    more 
than  one  dwelling  house.    He  is  not  limited 
in  the  use  of  his  lot,  as  held  by  the  court, 
merely  to  a  dwelling  house  of  the  prescribed 
value,  to  the  exclusion  of  any  other  build- 
ings whatsoever.    It  has  been  held  in  River- 
bank   Improv.  Co.  v.   Bancroft,    209   Mass. 
217,   34   L.R.A.(N.S.)    730,   95   N.   E.   216, 
Ann.  Cas.  1912  B,  450,  that  a  covenant  is 
a  deed   providing  that  "no  stable  of   any 
kind,  private  or  otherwise,  shall  be  erected 
or  maintained  on  any  portions  of  said  land,'* 
will  not  prevent  the  erection  of  a  garage. 
While  the  garage  was  prohibited  upon  an- 
other ground,  on  this  point  the  court  said: 
''Accordingly  it  must  be  held  that  the  build- 
ing is  not  a  stable  within  the  meaning  of 
the  restriction.     And  this  is  so  even  if,  ss 
argued  by  the  plaintiffs,  a  garage  is  as  ob- 
jectionable as  a  stable."    It  has  also  been 
held  that  a  covenant  that  not  more  than 
one  house  shall  be  erected  on  a  lot  did  not 
prevent  the  erection  of  a  stable  on  the  rear 
of  the  lot.    Hime  v.  Lov^rove,  11  Ont.  L 
Rep.  262. 

The  cases  sited  and  quoted  in  the  opinioB 
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^U  apply  the  proper  construction  to  cove- 
nants of  this  sort,  read  nothing  into  the  re- 
strictions not  clearly  expressed  therein,  and 
might  well  be  cited  as  authority  in  support 
of  my  contention  in  this  case.  Likewise,  all 
averments  in  the  bill,  relative  to  the  gen- 
eral scheme  in  mind  when  the  addition  was 
laid  out  and  the  restriction  made,  are  of 
no  importance,  since  the.  covenant,  being 
•clear  and  unambiguous,  must  stand  or  fall 
upon  its  face. 

The  decree,  for  these  reasons,  should  be 
affirmed. 


DISTRICT  OF  COIiUl^IBIA  COURT  OF 

APPEALS. 

NATHANIEL  GREEN,  Appt., 

V. 

UNITED   STATES. 

(40  App.  D.  C.  426.) 

Criminal  law  —  crime  with  death  pen- 
alty —  right  to  acM^ept  plea  of  guilty. 

Where  by  statute  the  jury  are  authorized 
to  inflict  a  death  penaltv  for  a  crime  which 
•otherwise  would  he  punishable  by  imprison- 
ment, the  court  has  no  authority  to  re- 
ceiTc  a  plea  of  guilty,  and  thereby  with- 
draw the  case  from  the  jury. 

(May  14,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  upon  a  verdict 
finding  him  guilty  of  rape,  with  death  pen- 
alty.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  MacDonald  and 
Benjamin  L.  Gaskins,  for  appellant: 

The  courts  had  no  discretion  to  refuse  to 
accept  a  plea  tendered  by  the  accused  when 
•charged  with  a  felony,  at  common  law. 

2  Hale,  P.  C.  226 ;  Staundford  P.  C.  Lib. 
2,  chap.  51;  2  Hawk.  P.  C.  chap.  31,  §  1; 
4  Hargrave  St  Tr.  778,  779;  Comyns's  Dig. 
Indictment  K ;  Burns's  J.  P.  365 ;  Stephen's 
Dig.  Crim.  Law,  §  279;  Paley,  Convictions, 
1004  ed.  120;  1  Chitty,  Crim.  Law,  428; 
Hallinger  v.  Davis,  146  U.  S.  318,  36  L. 
«d.  989,  13  Sup.  Ct.  Rep.  105;  1  Arehbold, 
Crim.  Pr.  &  PI.  Pomeroy 's  ed.  324 ;  1  Bishop, 
New  Crim.  Proc.  4th  ed.  1895,  §  795;  Beale, 
Crim.  PI.  &  Pr.  57;  32  Cyc.  352;  4  Am.  & 
Eng.  Enc.  Law,  773;  State  v.  Almy,  67  N. 
H.  274,  22  L.R.A.  744,  28  Atl.  374;  West 
▼.  Gammon,  39  C.  C.  A.  271,  98  Fed.  429; 
Opinion  of  Justices,  9  Allen,  585;  Green  v. 
Com.  12  Allen,  175;  Com.  y.  Battis,  1  Mass. 

Xote.  —  As  to  right,  upon  plea  of  guilty, 
to    sentence   accused    without    intervention 
of  jury,  see  note  to  Ex  parte  Dawson,  35 
L.RJ^.(N.8.)  1146. 
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95;  State  v.  Johnson,  21  Okla.  40,  22  L.R.A. 
(N.S.)  463,  96  Pac.  26;  Re  Dawson,  20 
Idaho,  178,  36  L.R.A.(N.S.)  1146,  117  Pac. 
696;  United  States  v.  Dixon,  1  Cranch,  C. 
C.  414,  Fed.  Cas.  l^^o.  14,968. 

Section  808  of  the  Code  does  not  authorize 
the  court  to  reject  the  plea  of  guilty. 

2  Foster,  Fed.  Pr.  1343;  Crain  v.  United 
States,  162  U.  S.  625,  40  L.  ed.  1097,  16  Sup. 
Ct.  Rep.  952;  Johnson  v.  United  States,  40 
Wash.  L.  Rep.  486;  McCarthy  v.  McCarthy, 
20  App.  D.  C.  195;  United  States  v.  Evans, 
30  App.  D.  C.  62;  Bandfield  v.  Bandfield, 
117  Mich.  80,  40  L.R.A.  757,  72  Am.  St. 
Rep.  550,  76  N.  W.  287 ;  State  v.  Woodruff, 
68  N.  J.  L.  89,  52  Atl.  294;  Thompson  v. 
..tah,  170  U.  S.  350,  42  L.  ed.  1066,  18 
Sup.  Ct.  Rep.  620;  West  v.  Gammon,  39 
(.  C.  A.  271,  98  Fed.  428;  Hallinger  v. 
Davis,  146  U.  S.  318,  36  L.  ed.  989,  13  Sup. 
Ct.  Rep.  105;  State  v.  Hunter,  43  La.  Ann. 
157,  8  So.  624;  Douglass  v.  State,  3  Wis. 
820;  Davis  v.  State,  38  Wis.  487,  1  Am. 
Crim.  Rep.  606;  State  v.  Cunningham,  94 
N.  C.  824;  State  v.  Ford,  30  La.  Ann.  311. 

It  is  not  incumbent  upon  the  courts  to 
supply  the  omissions  of  penal  legislation. 

36  Cyc.  1113;  Com.  v.  Gouger,  21  Pa. 
Super.  Ct.  229;  Coe  v.  Lawrence,  1  El.  & 
Bl.  517,  22  L.  J.  Q.  B.  N.  S.  140,  17  Jur. 
1115,  1  Week.  Rep.  146;  Monaghan  v.  State. 
66  Miss.  513,  4  L.R.A.  800,  6  So.  242;  Siege! 
V.  People,  106  111.  89;  Southwestern  R.  Co. 
V.  Cohen,  49  Ga.  627;  State  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  157  Ind.  288,  61  N.  E. 
669;  Maxwell  v.  State,  40  Md.  293;  Wood- 
bury V.  Berry,  18  Ohio  St.  456;  Rex  v. 
Barham,  8  Barn.  &  C.  104;  Green  v.  Wood,  7 
Q.  B.  185;  London  County  Council  v.  Ayles- 
bury Dairy  Co.  [18981  1  Q.  B.  106,  67  L. 
J.  Q.  B.  N.  S.  24,  77  L.  T.  N.  S.  440,  61  J. 
P.  759;  Stewart  v.  State,  95  Miss.  627,  49 
So.  615;  Yerger  v.  State,  91  Miss.  802,  45 
So.  840;  State  v.  Leo,  108  La.  496,  32  So. 
447,  15  Am,  Crim.  Rep.  272;  State  v.  Finch, 
37  Minn.  433,  34  N.  W.  905;  Smith  v. 
State,  65  Md.  215,  7  Atl.  50;  Hobbs  v.  Mc- 
Lean,  117  U.  S.  579,  29  L.  ed.  945,  6  Sup. 
Ct.  Rep.  870. 

By  pleading  guilty  the  appellant  was  not 
only  placed  in  jeopardy,  but  was  convicted, 
and  is  entitled  to  plead  a  former  convic- 
tion. 

Boswell  V.  State,  111  Ind.  47,  11  N.  E. 
788;  Shepherd  v.  People,  25  N.  Y.  420; 
Com.  V.  Goddard,  13  Mass.  455;  People  v. 
Woods,  84  Cal.  441,  23  Pac.  1119;  1  Bishop. 
New  Crim.  Law,  1892  ed.  §  1049-2. 

Mr.  Clarence  R.  Wilson,  for  United 
States: 

The  plea  was  properly  rejected. 

Territory  v.  Miller,  4  Dak.  173,  29  N.  W. 
7;  United  States  v.  Cella,  37  App.  D.  C. 
423;  Wartner  v.  State,  102  Ind.  61,  1  N.  E. 
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66,  6  Am.  Crim.  Rep.  178;  Lowery  v.  How- 
ard, 103  Ind.  440,  3  N.  E.  124,  5  Am.  Crim. 
Rep.  273. 

Mr.  J.  M.  Proctor  alBO  for  the  United 
States. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  Nathaniel  Green,  defendant  be- 
low, was  indicted  for  the  crime  of  rape  in 
the  supreme  court  of  the  District  of  Colum- 
bia. On  arraignment,  defendant  pleaded 
guilty,  which  plea  was  refused  by  the  court, 
and  he  was  tried  by  a  jury  as  upon  a  plea 
of  not  guilty.  The  jury  returned  a  verdict 
of  guilty,  with  the  death  penalty.  The  court 
accordingly  sentenced  the  defendant  to  bo 
executed.  Exception  was  taken  to  the  re 
fusal  of  the  court  to  accept  a  plea  of  guilty, 
which  is  the  only  question  presented  for  re- 
view. 

Section  808  of  the  District  Code  [31  Stat. 
at  L.  1322,  chap.  854]  provides:  "Whoever 
has  carnal  knowledge  of  a  female  forcibly 
and  against  her  will,  or  carnally  knows  and 
abuses  a  female  child  under  sixteen  years 
of  age,  shall  be  imprisoned  for  not  less  than 
five  nor  more  than,  thirty  years:  Provided, 
That  in  any  case  of  rape  the  jury  may  add 
to  their  verdict,  if  it  be  guilty,  the  words 
Vith  the  death  penalty,'  in  which  case  the 
punishment  shall  be  death  by  hanging:  pro- 
vided further,  That  if  the  jury  fail  to  agree 
as  to  the  punishment,  the  verdict  of  guilty 
shall  be  received,  and  the  punishment  shall 
be  imprisonment  as  provided  in  this  sec- 
tion." 

Much  has  been  said  at  bar  and  in  an  ex- 
ceptionally able  brief  by  counsel  for  defend- 
ant of  the  right  of  a  defendant  to  plead 
guilty  in  a  capital  case  when  there  is  no 
statutory  provision  to  the  contrary,  and 
thus  avoid  an  issue  for  trial  by  jury.  It  is 
unnecessary  to  determine  whether  a  defend- 
ant, in  the  absence  of  a  law  to  the  con- 
trary, has  the  ri^ht  to  enter  a  plea  of  guilty 
in  a  criminal  proceeding.  Where  the  stat- 
ute permits  the  plea  of  guilty,  and  such  a 
plea  is  accepted  and  entered  by  the  court 
in  a  criminal  case,  it  is  the  highest  kind 
of  conviction  of  which  the  case  admits.  In 
that  instance,  there  is  nothing  left  for  the 
court  but  to  award  judgment.  In  this  case, 
however,  we  are  confronted  by  a  statutory 
provision  which  we  think  in  effect  forbids 
the  acceptance  of  a  plea  of  guilty  for  the 
crime  of  rape  in  this  District.  Section  808, 
supra,  specifically  provides  that  '4n  any  case 
of  rape"  the  jury  may  impose  the  death 
penalty.  As  further  evidence  of  the  inten- 
tion of  Congress  that  all  such  cases  shall  be 
tried  to  a  jury,  the  second  proviso  imposes 
the  smaller  punishment  upon  a  verdict  of 
guilty  where  the  jury  are  unable  to  agree 
40  L.R.A.(N.S.) 


as  to  the  imposition  of  the  death  penal^. 
The  statute,  in  other  words,  admits  of  one- 
of  three  diiSerent  verdicts, — guilty,  withoat 
assessment  of  the  death  penalty,  in  whieb 
case  the  court  imposes  a  sentence  of  im- 
prisonment in  his  discretion  of  from  fiTe  to- 
thirty  years;  guilty,  with  the  death  penalty^ 
when  the  court  must  pass  judgment  of  death 
by  hanging;  and  guilty  with  diTision  ot 
opinion  in  the  jury  as  to  the  imposition  ol 
the  death  penalty,  in  which  case  the  conrt 
shall  pass  judgment  as  in  the  first  in 
stance;  but  in  all  cases  the  conrt  must 
have  the  verdict  of  the  jury  upon  which  t» 
base  its  judgment. 

In  Indiana,  where  the  statute  in  capital 
cases  prescribes  the  punishment  of  death  or 
imprisonment,  in  the  discretion  of  the  jury* 
it  has  been  held  that  a  defendant  in  a  capi- 
tal case  must  be  tried  by  jury,  and  if  a 
plea  of  guilty  is  entered,  a  jury  must  still 
try  the  issues  to  determine  the  degree  of 
punishment.  Wartner  v.  State,  102  Ind.  51. 
1  N.  £.  65,  5  Am.  Crim.  Rep.  178.  The  dif- 
ference between  the  Indiana  statute  and 
thp  one  under  consideration  is  that  there  the 
whole  question  of  punishment  is  left  to  the 
jury,  while  here  the  question  of  punishment 
is  with  the  court,  except  in  such  cases  as 
the  jury  may  assess  the  death  penalty.  It 
logically  follows  that  to  determine  those 
cases,  each  case  must,  of  necessity,  be  sub- 
mitted to  a  jury.  The  court  is  therefore 
without  power  to  accept  a  plea  of  guilty 
upon  an  indictment  charging  rape  in  this 
District. 

Statutes  depriving  a  defendant  of  the 
right  to  plead  guilty,  where  the  alternative 
punishment  of  death  or  imprisonment  is 
left  to  the  discretion  of  the  jury,  are  up- 
held upon  the  theory  that  he  cannot  be 
prejudiced,  in  that  the  constitutional  safe- 
guard of  a  trial  by  jury  is  accorded  him. 
Under  the  present  statute,  however,  when 
defendant  was  deprived  of  the  right  to  plead 
guilty,  it  became  possible,  as  it  does  in  all 
cases  of  rape  in  this  District,  for  the  jury 
to  impose  the  death  penalty,  whereas  could 
he  have  pleaded  guilty,  the  court  could 
have  imposed  only  the  punishment  of  im- 
prisonment. The  imposition  of  this  limi- 
tation upon  a  person  charged  with  crime 
is  within  the  power  of  Congress,  and  de- 
prives a  defendant  of  no  constitutional 
right.  If  a  plea  of  guilty  may  be  accepted 
under  the  present  statute,  it  places  it  with- 
in the  power  of  defendants,  in  just  such 
cases  as  the  jury  would  be  likely  to  assess 
the  higher  punishment,  to  escape  such  pun- 
ishment by  entering  a  plea  of  guilty,  there- 
by nullifying  the  whole  intent  of  Congress. 

The  absurdities  to  which  the  contention 
of  counsel  for  defendant  would  lead  are  well 
expressed  in  the  opinion  of  the  learned  trial 
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Judge,  as  follows:  "The  contention  of  the 
defendant  is  that  there  was  no  issue  to  be 
submitted  to  the  jury,  inasmuch  as  his  plea 
admitted  his  guilt;  that  hence  there  could 
be  no  verdict  and  consequently  no  addition 
of  the  death  penalty. '  His  construction  of 
the  statute  is  that  the  legislature  said  to 
him,  'If  you  will  plead  guilty,  you  shall  be 
imprisoned  only;  if  you  plead  not  guilty 
and  are  found  guilty  by  the  jury,  you  may 
be  hanged;'  that,  faced  with  this  alternative, 
he  plead  guilty  and  is  entitled  to  the  milder 
punishment.  Is  that  a  construction  that 
can  properly  and  legally  be  placed  upon  the 
statute?  Is  it  legitimate  to  suppose  that 
the  legislature  has  put  a  penalty  upon  plead- 
ing not  guilty?  Would  a  legislature  have 
a  constitutional  right  to  penalize  an  ac- 
cused person  for  pleading  not  guilty?  Sup- 
pose the  legislature  should  say,  'The  punish- 
ment of  this  crime  shall  be  imprisonment 
only,  if  the  accused  will  confess  his  guilt 
in  open  court,  but  if  he  will  not  confess, 
and  insists  upon  the  government  proving  its 
case  against  him,  then,  in  case  he  is  convict- 
ed, he  shall  be  hanged.'  Would  such  an  act 
be  constitutional?  Could  any  court  in  such 
circumstances  ever  have  any  assurance  that 
a  plea  of  guilty  was  a  voluntary  plea?  If 
a  judge  should  say  to  the  accused,  'If  you 
will  plead  guilty,  I  will  give  you  a  lighter 
sentence  than  I  shall  give  you  if  you  plead 
not  guilty,  and  are  convicted,'  what  would 
be  the  result?  Any  sentence  passed  upon  a 
plea  of  guilty  thus  obtained  would  be  set. 
aside.  Can  we  then  suppose  that  the  legis- 
lature intended  to  do  such  a  thing?  No- 
body doubts  the  right  and  power  of  the 
legislature  to  require  the  guilt  of  the  ac- 
cused to  be  ascertained  by  the  verdict  of  a 
jury,  even  if  he  pleads  guilty.  The  only 
question  is  whether  it  has  exercised  that 
power  in  the  case  of  this  statute.  If  we  say 
that  it  has  not, — if  we  bold  that  it  has 
offered  the  accused  a  reward  for  pleading 
guilty,  or  threatened  him  with  severer  pun- 
ishment if  he  shall  require  the  case  to  be 
proved  against  him, — ^then  we  must  bold 
that  the  provision  is  unconstitutional  and 
void  as  violating  the  clause  of  the  Federal 
Constitution  in  the  6th  Article  of  Amend- 
ment, which  guarantees  that  'in  all  crimi- 
nal prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an 
impartial  jury.'  For  how  can  one  be  said  to 
be  left  in  the  free  enjoyment  of  a  jury  trial 
when  the  statute  subjects  him  to  a  severer 
punishment  on  being  found  guilty  by  a 
jury  than  when  he  is  adjudged  guilty  on 
his  own  plea?" 

The  judgment  is  affirmed. 
46  L.RJ^.(N.S.) 


FLORIDA  SUPRBBIB  COURT. 

CITY  OF  GAINESVILLE,  Appt., 

V. 

GAINESVILLE  GAS  &  ELECTRIC  POW- 
ER COMPANY. 

(—  Fla.  — ,  62  So.  919.) 

Mandamus  —  to  compel  performance  of 
public  service. 

1.  The  policy  of  the  law  is  to  require  by 
mandatory  process  the  performance  by  pub- 
lic utility  corporations  of  their  duties  to 
the  public. 

Electricity  —  duty  to  furnish. 

2.  A  corporatiqn  engaged  in  furnishing 
electricity  to  a  municipality  or  its  in- 
habitants and  using  public  streets  or  exer- 
cising other  franchises  or  privileges  in  do- 
ing so  is  thereby  performing  services  of  a 
public  nature,  within  the  meaning  of  the 
Constitution  and  laws  of  this  state,  and 
such  a  corporation  is  subject  to  lawful  gov- 
ernmental regulations  to  enforce  its  duties 
to  the  public  it  undertakes  to  serve. 

Public  service  —  compulsory  perform- 
ance —  necessity  of  contract. 

3.  An  express  contract  is  not  essential 
to  establish  reciprocal  rights  between  a  pub- 
lic service  company  and  the  public  it  under- 
takes to  serve.  Such  rights  arise  by  im- 
plication of  law. 

Same  — duty  to  render. 

4.  Where  a  public  utility  company  uses 
franchises  and  assumes  the  duty  imposed 
by  law  to  render  a  reasonably  adequate 
service  during  the  time  its  rights  and  duty 
may  lawfully  continue,  such  duty  may  be 
enforced  by  appropriate  legal  procedure^ 
where  no  adequate  excuse  for  nonperform- 
ance is  appropriately  shown. 

Same  —  confiscatory  governmental  reg- 
ulations —  elTect. 

5.  Allegations  that  governmental  regu- 
lations are  in  effect  confiscatory  and  un- 
duly arbitrary  and  burdensome  to  a  public 
service  company  do  not  justify  the  com- 
pany in  arbitrarily  discontinuing  the  pub- 
lic service,  for  the  company  has  adequate 
remedies  by  due  course  of  law  to  protect 
itself  against  the  enforcement  of  illegal 
governmental  regulations. 

Headnotes  by  WHiTFiiErj),  J. 

Note. -'Right  of  electric  s^ipply  com^ 
pany,  in  absence  of  contract,  to  dlS' 
continue  service  generally. 

As  indicated  in  the  title,  this  note  does 
not  include  the  question  of  the  right  of 
an  electric  supply  company  to  discontinue 
its  service  to  particular  individuals  as  dis- 
tinguished from  the  public  generally  or  the 
business  as  a  whole. 

Gainesviixe  v.  Gainesville  Gab  k 
Electbic  Poweb  Co.  seems  to  be  the  only 
case  which  has  passed  squarely  upon  the 
exact  question  thus  presented,  but  a  simi- 
lar question  has  arisen  in  connection  with 
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Same  —  compensation  —  eqaal  protec- 
tion of  laws. 

6.  While  it  is  the  duty  of  a  public  serv- 
ice company  to  observe  all  lawful  municipal 
regulations,  the  company  has  a  right  to  a 
reasonable  compensation  for  the  public  serv- 
ice it  renders  and  to  the  equal  protection 
of  the  laws  in  every  department  of  the  gov- 
ernment. 

Same  —  Illegal  regulation  —  effect. 

7.  Illegal  municipal  regulations  are  not 
binding;  but  persons  and  corporations  can- 
not be  permitted  to  arbitrarily  assume  to 
remedy  an  alleged  wrong  by  refusing  to 
render  a  public  service  voluntarily  under- 
taken. 

Party  —  compelling  public  service. 

8.  The  municipality  is  a  proper  party  in 
proceedings  to  require  a  public  service  com- 
pany to  continue  the  performance  of  its 
public  service  in  a  reasonably  adequate 
manner  for  the  benefit  of  the  city  and  its 
inhabitants. 

(May  20,  1913.) 

APPEAL  by  complainant  from  an  order 
of  the  Circuit  Court  for  Alachua  County 
dissolving  a  temporary  injunction  which  had 
been  granted  to  restrain  defendant  from 
discontinuing  its  business  as  a  public  serv- 
ice corporation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  B.  Davis,  for  appellant: 

A  public  service  corporation  cannot  dis- 
continue the  service  which  it  undertook. 

Gibbs  y.  Consolidated  Gas  Co.  130  U.  S. 
396-411,  32  L.  ed.  979-985,  9  Sup.  Ct.  Rep. 
653;  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  660,  29 
L.  ed.  616,  6  Sup.  Ct.  Rep.  252;  Louisville 
Gas  Co.  v.  Citizens*  Gaslight  Co.  116  U.  S. 
683,  29  L.  ed.  610,  6  Sup.  Ct.  Rep.  265; 
Freeman  v.  Macon  Gaslight  &  Water  Co.  126 
Ga.  843,  7  L.R.A.(N.S.)    917,  66  S.  E.  61; 


Sammons  v.  Kearney  Power  k  Irrig.  Co.  77 
Neb.  580,  8  L.R.A.(N.S.)    404,   110  N.  W. 
308;    Tacoma   Hotel   Co.   v.  Tacoma  Light 
&  Water  Co.  3  Wash.  316,  14  L.R.A.  669,  28 
Am.  St.  Rep.  35,  28  Pac.  516;  RushTille  v. 
Rushville  Natural  Gas  Co.  132  Ind.  575,  15 
L.R.A.  321,  28  N.  E.  853;  Portland  Natural 
Gas  &   Oil   Co.  v.   State,   136   Ind.   64,  21 
L.R.A.  639,  34  N.  E.  818;  Coy  v.  Indian- 
apolis Gas  Co.  —  Ind.  — ,  46  N.  E.   17;  3 
Dill.   Mun.   Corp.   5th    ed.    §§    1297,    1298: 
Washington  v.  Washington  Water  Co.  70  N. 
J.  Eq.  254,  62  Atl.  390 ;  Griffin  v.  Goldsboro 
Water  Co.  122  N.  C.  206,  41  L.RJL  240,  30 
S.  £.  319;  Charleston  Natural  Gas  Co.  v. 
Lowe,  62  W.  Va.  662,  44  S.  E.  410;  Mc£ntee 
V.  Kingston  Water  Co.  165  N.  Y.  27,  58  N. 
E.  785 ;  Gallagher  v.  Equitable  Gasligrlit  Co. 
141  Cal.  699,  76  Pac.  329;  Gordon   &  Fer- 
guson y.  Doran,   100  Minn.  343,  8    L..RJk. 
(N.S.)   1049,  111  N.  W.  272;  Haugen  t.  A1- 
bina   Light   &   Water   Co.   21  Or.   411.    14 
L.R.A.  424,  28  Pac.  244;   Muncie  Natural 
Gas  Co.  V.  Muncie,  160  Ind.  97,  60   L.JLA. 
822,  66  N.  E.  436;  Vanderberg  y.  Kansas 
City  Missouri  Gas  Co.  126  Mo.  App.   600. 
105   S.   yV-   17;    State  ex  rel.  Ferguson  v. 
Birmingham  Waterworks  Co.  164  Ala.  586. 
27  L.R.A.(N.S.)   674,  137  Am.  St.  Rep.  69. 
61   So.  354,  20  Ann.   Cas.  951;    Vicksburg 
Water- Works  Co.  v.  Yazoo  &  M.  Valley  R 
Co.   96   Miss.   807,   61    So.   915;    Mugge   t. 
Tampa   Waterworks    Co.    52    Fla.    371,   6 
L.RA.(N.S.)    1171,  120  Am.  St.   Rep.   207. 
42  So.  81 :  Re  Lennon,  166  U.  S.  548,  41  L. 
ed.  1110,  17  Sup.  Ct.  Rep,  658;   Graves  v- 
Key  City  Gas  Co.  83  Iowa,  714,  60  N.  W. 
283;   Horsky  y.  Helena  Consol.  Water  Co. 
]3  Mont.  229,   33  Pac.  689;    Whiteman  v. 
Fayette  Fuel-Gas  Co.  139  Pa.  492,  20  Atl. 
1002:    Wood    v.    Auburn,    87    Me.    287,    25^ 
L.R.A.  37G,  32  Atl.  906;   Baily  v.  Fayettt 
Gas-Fuel  Co.  193  Pa.  175,  44  Atl.  251;  Ta 


public  service  corporations  organized  for 
tiie  purpose  of  supplying  commodities  other 
than  electricity.  Among  these  is  the  ques- 
tion of  the  right  of  a  municipality,  in  the 
absence  of  contract,  to  restrain  a  natural 
gas  company  from  discontinuing  the  busi- 
ness of  supplying  gas,  which  arose  in  Kast 
Ohio  Gas  Co.  v.  Akron,  81  Ohio  St.  33,  26 
L.RA.(N.S.)  92,  90  N.  E.  40,  18  Ann.  Cas. 
332.  In  the  note  appended  to  the  L.R.A. 
report  of  this  case  will  be  found  a  discus- 
sion of  the  principles  applied  therein.  In 
connection  with  this  case,  as  well  as 
Gainesville  v.  Gainesville  Gas  &  Elec- 
tric Poweb  Co.,  the  language  used  by  the 
supreme  judicial  court  of  Massachusetts  in 
the  recent  case  of  Atty.  Gen.  ex  rel.  Cor- 
poration Comrs.  V.  Haverhill  Gaslight  Co. 
—  Mass.  — ,  101  N.  E.  1061,  is  of  interest. 
In  the  latter  case  a  gas  company  had  ob- 
tained a  franchise  from  the  state,  and  the 
action  was  brought  to  restrain  a  sale  of 
its  franchise  and  property  so  that  it  would 
46  L.R.A.(N.S.) 


not  deprive  itself  of  its  facilities  for  doing 
business;  and  the  court  in  holding  that  it 
could  not  so  deprive  itself  of  its  facilitiec 
for  continuing  to  fulfil  its  duty  to  the  pub- 
lic, without  legislative  authority,  said:  **A 
public  service  corporation  by  accepting  the 
rights  and  privileges  conferred  by  its  act 
of  incorporation,  and  by  entering  into  the 
enjoyment  of  its  franchises,  undertakes  to 

ferform  all  the  public  duties  required  of  it. 
t  cannot  surrender  its  franchises,  nor  dis- 
able itself  from  the  performance  of  its  pub 
lie   functions,   without  the  consent   of  th«' 
legislature." 

Another  question  analogous  to  that  in- 
volved in  the  Gajngsvillb  Case  is  the 
right  of  a  street  railway  to  discontinue  a 
line,  in  the  absence  of  statutory  or  con- 
tractual provision  to  the  contrary.  This 
is  treated  in  the  note  to  Stiles  v.  Citizens' 
Electric  Street  R.  Co.  19  L.R.A.(N.S.)  8S5. 

G.  J.  C 
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coma  Hotel  Co.  ▼.  Tacoma  Light  &  Water 
Co.  3  Wash.  316,  U  L.R.A.  669,  28  Am.  St. 
Rep.  35,  28  Pac.  516;  Brown  ▼.  Frankfort, 
10  Ky.  L.  Rep.  462,  9  S.  W.  384,  702. 

Relief  may  also  be  had  against  a  viola- 
tion of  duty  by  general  public  service  cor- 
porations, such  as  gas,  water,  and  tele- 
phone companies,  when  the  right  of  the  in- 
dividual complainant  will  be  aflfected  there- 
by. 

6  Pom.  Eq.  Jur.  §  633,  pp.  1061,  1062; 
Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind. 
07,  60  L.RJL  822,  66  N.  E.  436;  Taylor  v. 
Salmon,  4  MyL  &  C.  141. 

The  proper  and  usual  mode  of  relief 
against  an  alleged  unconstitutional  rate 
fixed  by  the  legislature  or  a  commission  or 
municipal  council  is  by  a  bill  in  equity 
asserting  the  unreasonableness  of  the  rate 
and  its  conflict  with  the  Constitution  of  the 
United  States  and  also  of  the  state,  if  such 
be  the  fact. 

3  DiU.  Mun.  Corp.  6th  ed.  §  1328;  5 
Enc.  PL  k  Pr.  p.  632;  Sanford  v.  Cloud,  17 
Fla.  667. 

Messrs.  T.  W.  Fteldtngr  and  W.  S. 
Broome,  for  appellee: 

Complainant  must  show  that  it  has  a 
right  that  has  been  violated,  before  it  can 
obtain  an  injunction. 

22  Cyc.  749;  Pensacola  &  G.  R.  Co.  v. 
Spratt,  12  Fla.  26,  91  Am.  Dec.  747. 

If  it  appears  from  complainant's  own 
statement  of  its  case  that  it  will  not  be  en- 
titled to  the  permanent  relief  sought,  or 
that  its  right  to  such  relief  will  depend  upon 
a  contingency  not  yet  determined,  no  pre- 
liminary injunction  should  issue. 

22  Cyc.  754;  10  Enc.  PI.  &  Pr.  994;  Dur- 
ham V.  Edwards,  50  Fla.  495,  38  So.  926; 
Godwin  v.  Phifer.  61  Fla.  441,  41  So.  597; 
Johnson  v.  McKinnon,  45  Fla.  388,  34.  So. 
272;  Stockton  v.  National  Bank,  45  Fla. 
590,  34  So.  807;  Finney  v.  Pinney,  46 
Fla.  559,  35  So.  95;  Herrin  v.  Brown,  44 
Fla.  782,  103  Am.  St.  Rep.  182,  33  So.  522 

Defendant  has  the  right  to  require  com- 
pliance with  reasonable  rules  and  regula- 
tions, and  to  demand  pay  or  security  for  its 
lights,  before  it  is  bound  to  furnish  lights 
or  current. 

14  Am.  &  Eng.  Enc  Law,  2d  ed.  930;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  869;  Shepard 
▼.  Milwaukee  Gaslight  Co.  6  Wis.  639,  70 
Am.  Dec.  479;  Williams  v.  Mutual  Gas 
Co.  52  Mich.  499,  50  Am.  Rep.  266,  18 
S.  W.  236. 

Courts  interfere  with  great  reluctance 
with  the  ft'ee  use  and  enjoyment  of  prop- 
erty by  an  owner  or  occupant,  and  will  only 
interfere  where  it  is  clearly  made  out  that 
the  use  and  enjoyment  is  injurious  to  the 
rights  of  others. 
46  L.R.A.(N.S.)  71 


Shivery  v.  Streeper,  24  Fla.  103,  3  So. 
865;  McCune  v.  Norwich  City  Gas  Co.  30 
Conn.  521,  79  Am.  Dec.  278;  Paterson  Gas- 
light Co.  V.  Brady,  27  N.  J.  L.  245,  72  Am. 
Dec.  360. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court: 

The  city  of  Gainesville  obtained  an  in- 
junction restraining  the  Gas  &  Electric 
Company  "from  closing  down  or  discontinu- 
ing its  public  service  business''  of  furnish- 
ing electricity  to  the  city  and  its  inhabit- 
ants. A  demurrer  to  the  bill  of  complaint 
was  interposed.  This  appeal  is  from  an  or- 
der "that  the  injunction  be  and  the  same  is 
dissolved,  with  the  right  of  the  complain- 
ant to  amend  the  bill  in  ten  days  from  this 
date,  or  the  bill  may  be  dismissed  without 
prejudice  to  such  other  action  as  the  com- 
plainant may  be  advised  is  proper."  The 
question  to  be  determined  is  whether  there 
was  error  in  dissolving  the  injunction. 

The  bill  of  complaint  alleges,  in  effect: 
That  the  municipality  has  all  the  usual 
powers  of  cities  in  this  state,  and  is  author- 
ized "to  provide  for  the  lighting  of  the 
streets  of  said  city,  and  to  provide  for  the 
lighting  of  the  said  city  by  gas  and  other 
illuminating  material,  and  to  do  and  per- 
form all  such  other  acts  as  shall  seem 
necessary  and  best  adapted  to  the  improve- 
ment and  general  interest  of  said  city,  or 
as  shall  be  necessary  for  the  health,  con- 
venience, and  safety  of  its  citizens."  That 
a  charter  was  granted  by  the  state  to  the 
defendant  as  a  corporation,  authorizing  the 
corporation  to  exist  for  09  years,  and, 
among  other  things,  to  engage  in  the  busi- 
ness of  manufacturing,  generating,  and  sell- 
ing electric  current  for  lighting  and  power 
purposes ;  such  business  to  be  engaged  in  in 
the  city  of  Gainesville.  That  thereafter  the 
company  erected  "and  constructed  within 
the  corporate  limits  of  said  city  of  Gaines- 
ville an  electric  lighting  and  power  plant, 
and  by  and  with  the  permission  of  said 
city  aforesaid,  erected  and  constructed  its 
poles  and  wire  for  the  distribution  of  elec- 
tric current  over  and  along  a  large  number 
of  the  streets  of  said  city,  and  from  that 
date  until  the  present  time  has  been  continu- 
ously engaged  in  the  manufacture  and  sale 
of  electricity  for  illuminating  and  power 
purposes.  That  during  all  that  time  and 
to  this  date  the  said  Gainesville  Gas  k 
Electric  Power  Company  have  been  con- 
tinuously furnishing  electricity  to  said 
city  for  the  lighting  of  the  streets,  public 
places,  and  public  buildings  of  said  city, 
and  are  now  furnishing  electricity  there- 
for; and  that  during  all  of  said  time  it  has 
furnished  electricity  to  the  inhabitants  of 
said  city  who  desired  to  procure  the  same. 
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and  who  paid  therefor,  and  that  complied 
with  the  rules  and  regulations  of  such  com- 
pany; and  that  continuously  from  the  time 
when  said  Gainesville  Gas  &  Electric  Power 
Company  began  the  manufacture,  genera- 
tion, and  sale  of  such  electricity  it  has 
sought  to  increase  the  number  of  consumers 
of  its  products  among  the  inhabitants  of 
said  city,  and  to  induce  them  to  abandon 
other  systems  and  methods  of  illumination, 
and  to  become  consumers  of  its  electric 
products;  and  that  at  the  present  time 
there  are  about  six  hundred  sixty  (660) 
dwellings,  stores,  and  other  buildings  within 
said  city  which  are  supplied  by  it  with  elec- 
tricity as  the  only  means  of  illumination. 
That,  in  addition  thereto,  said  Gainesyille 
Gas  &  Electric  Power  Company  have  been 
furnishing  and  selling  electric  motors  for 
the  furnishing  of  power  for  the  operation  of 
manufacturing  plants  and  ginneries,  and  has 
equipped  and  supplied  it  its  motors  to  cot- 
ton gins  in  said  town  which  it  is  estimated 
will  gin  during  the  coming  season  in  the 
aggregate  about  1,000  bales  of  cotton. 

"That  there  is  also  located  in  said  city 
the  University  of  the  State  of  Florida,  a 
state  institution  of  learning,  which  now 
consists  of  two  dormitories  with  the  aggre- 
gate of  one  hundred  fifty -six  (156)  be4- 
rooms,  four  academic  buildings  completed 
and  in  use,  two  others  that  will  shortly 
be  completed  and  ready  for  use,  at  which 
university  there  will  be  in  the  coming  scho- 
lastic year,  beginning  with  the  month  of 
September,  an  attendance  of  from  three 
hundred  fifty  to  four  hundred  students  from 
about  forty-four  counties  of  this  state.  That 
in  some  of  the  academic  buildings  electricity 
is  a  necessity  for  the  operation  of  machin- 
ery and  appliances  used  in  the  course  of 
study  pursued  therein,  and  in  all  thereof 
it  is  the  sole  and  only  means  of  illumina- 
tion. That  the  said  Gainesville  Gas  & 
Electric  Power  Company  has  been  supply- 
ing said  University  of  Florida  with  -electric- 
ity for  illumination  and  power  purposes 
since  the  location  and  construction  thereof 
within  said  city,  and  that  all  the  buildings 
thereon  have  been  constructed  solely  for  the 
use  of  electricity  for  the  illumination  there- 
of, and  that  the  said'  Gainesville  Gas  &, 
Electric  Power  Company  has  been  receiv- 
ing from  said  university  between  two  hun- 
dred and  two  hundred  and  fifty  dollars  per 
month  in  payment  for  the  electric  current 
it  has  furnished  therefor."  That  said  com- 
pany is  the  only  "person,  firm,  or  corpora- 
tion in  the  said  ci^  of  Gainesville  engaged 
in  the  manufacture,  generation,  and  sale  of 
electricity.  That  it  has  acquired  and  holds 
a  valuable  easement  from  said  city  in  the 
permission  granted  it  to  use  and  in  the  use 
of  the  streets  of  said  city  wherein  it  has 
46  L.R.A.(N.S.) 


erected  its  poles  and  placed  its  wires  for 
the  purpose  of  conveying  and  by  meana  of 
which  it  conveys  its  electric  currenty  and 
that  as  a  corporation  authorized  by  tbs 
state  of  Florida  to  engage  in  the  buBineas  of 
supplying  a  public  utility  it  is  the  duty 
of  said  Gainesville  Gas  &  Electric  Power 
Company  to  continue  to  supply  electric  cur- 
rent as  aforesaid  to  said  city  and  tboae  of 
its  inhabitants  who  are  consumers  thereof, 
and  that  it  is  without  power  or  authority 
to  cease  and  discontinue  such  service  to 
the  said  city,  or  such  of  its  inhabitajata  who 
are  consumers  thereof,  and  that  said  city  of 
Gainesville  will  be  without  ability  to  light 
the  streets,  or  to  properly  protect  the  lives 
and  property  of  its  inhabitants.  That  such 
of  its  inhabitants  who  are  consumers  ol 
electric  current  will  be  without  adequate 
means  for  the  illumination  of  their  homes 
and  places  of  business.  That  the  producers 
of  cotton  who  rely  upon  the  ginning  thereof 
by  the  ginneries  located  in  said  city  will  be 
obliged  to  haul  their  products  for  long  dis- 
tances to  reach  other  ginneries,  and  that  the 
operation  of  the  university  of  the  state,  the 
giving  of  its  course  of  study,  and  the  op- 
portunity properly  to  pursue  the  same,  wU? 
be  greatly  impaired  and  retarded  in  the 
event  the  said  Gainesville  Gas  &  £lectrie 
Power  Company  shall  cease  the  manufacture 
and  sale  of  electricity  as  it  has  announced 
its  intention  so  to  do,  and  that  neither 
the  said  city  of  Gainesville,  nor  the  other 
consumers  of  electricity  among  its  inhab- 
itants as  aforesaid,  can  be  adequately  com- 
pensated in  damages  in  the  event  of  the 
wrongful  discontinuance  of  the  manufacture 
and  sale  of  electricity  by  the  said  Gaines- 
ville Gas  &  Electric  Power  Company,  and 
that  your  oratof*  is  without  adequate  remedy 
at  law  in  the  premises."  "That  the  com- 
pany has  published  its  intention  to  dis- 
continue the  public  service  it  has  under- 
taken to  perform." 

The  policy  of  the  law  is  to  require  by 
mandatory  process  the  performance  by  pub- 
lic utility  corporations  of  their  duties  to 
the  public.  State  ex  rel.  Ellis  ▼.  Tampa 
Waterworks  Co.  57  Fla.  533,  text  539,  2^ 
L.R.A.(N.S.)   680,  48  So.  639. 

A  corporation  engaged  in  furnishing  elec- 
tricity to  a  municipality  or  its  inhabitants, 
and  using  public  streets  or  exercisin^  other 
franchises  or  privileges  in  doing  so,  is  there- 
by performing,  services  of  a  public  nature, 
within  the  meaning  of  the  Constitution  and 
laws  of  this  state;  and  such  a  eorporatioa 
is  subject  to  lawful  governmental  regula- 
tions to  enforce  its  duties  to  the  public  it 
undertakes  to  serve.  Such  a  corporation 
is  manifestly  a  "public  service"  or  "public 
utility"  corporation,  and  is  subject  to  the 
rules  of  law  applicable  to  corporations  or 
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companies  engaged  in  performing  or  render- 
ing service  of  a  public  nature.  See  1  Wy- 
man,  Pub.  Ser.  Cor.  §  113. 

Ab  the  gas  and  electric  company  had  re- 
ceived and  accepted  from  the  state  a  corpo- 
rate charter  authorizing  it  to  engage  in 
the  business  of  manufacturing,  generating, 
and  selling  electric  current  for  lighting  and 
power  purposes  to  the  municipality  and  its 
inhabitants,  and  had,  by  and  with  the  per- 
mission of  the  city,  constructed  its  plant, 
using  the  streets  of  the  city  for  its  poles 
and  wire  by  means  of  which  the  public 
service  of  furnishing  electric  current  to  the 
city  and  its  inhabitants  for  lighting  and 
power  purposes  was  performed,  for  which 
the  company  was  entitled  under  the  Con- 
stitution and  laws  of  this  state  to  receive 
a  reasonable  compensation  in  return  for 
service  rendered,  the  company  assumed  the 
duty  imposed  by*  implication  of  law  to 
render  a  reasonably  adequate  service  during 
the  time  its  rights  and  duty  may  lawfully 
continue,  and  such  duty  may  be  enforced 
where  no  adequate  excuse  for  nonperform- 
ance is  appropriately  shown.  See  Zanesville 
Gaslight  Co.  v.  Zanesville,  47  Ohio  St.  35, 
23  K.  E.  60.  An  express  contract  is  not 
essential  to  establish  reciprocal  rights  be- 
tween a  public  service  company  and  the 
public  it  undertakes  to  serve.  Such  rights 
arise  by  implication  of  law.  See  State  ex 
rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co. 
53  Fla.  650,  13  L.R.A.(N.S.)  320,  44  So. 
213,  12  Ann.  Cas.  359. 

The  defense  undertaken  to  be  shown  when 
the  injunction  was  dissolved  is  in  substance 
that  the  ordinances  passed  by  the  city  regu- 
lating the  company's  service  and  compensa- 
tion are  in  effect  confiscatory  and  unduly 
arbitrary,  and  burdensome  to  the  com- 
pany. This  is  not  a  sufficient  reason  for  a 
discontinuance  of  the  public  service.  While 
it  is  the  duty  of  the  company  to  observe  all 
lawful  municipal  regulations,  the  company 
has  a  right  to  receive  a  reasonable  com- 
pensation for  the  public  service  it  renders  to 
the  city  and  its  inhabitants,  and  to  the 
equal  protection  of  the  laws  in  every  de- 
partment of  the  government.  If  the  regu- 
lations imposed  by  the  city  are  in  law  and 
in  fact  illegal  for  any  reason,  the  com- 
pany has  its  complete  and  adequate  remedy 
by  appropriate  proceedings;  but  the  com- 
pany, being  engaged  in  rendering  a  public 
service,  must  continue  to  do  so  in  a  reason- 
ably adequate  manner  until  relieved  of  its 
duty  by  due  process  of  law.  Illegal  mu- 
nicipal regulations  are  not  binding;  but 
persons  and  corporations  cannot  be  per- 
mitted to  arbitrarily  assume  to  remedy  an 
alleged  wrong  by  refusing  to  render  a  pub- 
lic service  voluntarily  undertaken.  The 
service  to  the  public  must  be  performed,  and 
4«  L.R.A.(N.S.) 


the  law  will,  upon  proper  prooeedingi,  en- 
force the  right  to  reasonable  compensation 
for  service  rendered.  An  ordinary  action 
at  law  would  not  afford  an  adequate  remedy 
to  the  public.  Under  the  liberal  rules  of 
procedure  recognized  in  this  state,  the  com- 
pany may,  by  cross  bill  or  other  appropriate 
steps,  secure  a  determination  and  enforce- 
ment of  its  right  to  reasonable  compen- 
sation and  to  equal  protection  of  the  laws. 

The  municipality  is  a  proper  party  in 
proceedings  to  require  the  public  service 
company  to  continue  the  performance  of  its 
public  service  in  a  reasonably  adequate 
manner  for  the  benefit  of  the  city  and  its 
inhabitants.  Since  it  clearly  appears  that 
the  company  is  actually  enjoying  franchises 
and  has  undertaken  to  render  public  service, 
it  is  not  essential  that  the  particular  terms 
and  limitations  under  which  the  service  is 
being  rendered  should  be  alleged  in  proceed- 
ings to  enforce  a  continuance  of  the  public 
service  actually  engaged  in;  there  being 
nothing  to  indicate  that  the  rights  of  the 
company  had  expired  or  had  been  lawfully 
surrendered  or  forfeited,  but  inferences  of 
a  continuing  right  and  duty  being  fairly 
deducible  from  the  proceedings. 

While  the  public  service  must  be  per- 
formed in  a  reasonably  adequate  manner, 
unlawful  regulations  as  to  rates  should  not 
be  enforced.  The  court  may,  on  a  proper 
showing,  enjoin  illegal  regulations  of  the 
rates  to  be  charged;  the  duty  of  the  com- 
pany being  to  render  the  service  undertaken, 
and  its  right  being  to  charge  a  reasonable 
compensation  for  service  rendered. 

The  decree  dissolving  the  injunction  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  retain  the  bill  of  complaint  for 
the  purposes  of  appropriate  injunction  or- 
ders, with  leave  to  the  defendant  company, 
by  cross  bill  or  other  procedure,  to  test  the 
validity  of  the  municipal  regulations  of 
which  it  complains. 

Shackle  ford,  Ch.  J.,  and  Taylor,  Cook- 
rell,  and  Hocker,  JJ.,  concur. 


UNITED     STATES    CIRCUIT    COURT 
OF  APPEALS,   NINTH   CIRCUIT. 

PACIFIC    TELEPHONE   &   TELEGRAPH 
COMPANY,  Plff.  in  Err., 

V. 

FRANK  STARR. 

(—  C.  C.  A.  — ,  206  Fed.  157.) 

Master  and  servant  —  supplying  bor- 
rowe4  ladders  —  liability  for  acci- 
dent. 

1.  A  telephone  company  which  furnishes 
ladders  to  men  engaged  in  installing  wires 
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in  a  city  is  responsible  for  the  condition  of 
those  borrowed  by  the  men  by  direction  of 
its  foreman  when  its  own  supply  gives  out. 

Same  —  ladder -*  simple  appliance. 

2.  Ladders  of  more  tlian  ordinary  length 
furnished  by  a  telephone  company  for  the 
use  of  its  employees  who  are  engaged  in 
installing  wires  m  a  city  are  not  simple 
appliances  within  the  rule  which  relieves 
the  master  from  responsibility  for  the  con- 
dition of  such  appliances. 

Same  —  absence  of  inspection  —  effect. 

3.  A  master  who  furnishes  to  an  em- 
ployee, without  inspection,  a  ladder  of  un- 
usual length  for  use  in  the  employment,  is 
responsible  for  injury  to  tlie  employee 
through  the  breaking  of  the  ladder  because 
of  a  defect  which  reasonable  inspection 
would  have  disclosed. 

Trial  —  jury  —  aasumption  of  risk. 

4.  The  jury  must  determine  whether  or 
not  the  defect  in  a  ladder  furnished  an  em- 
ployee for  use  in  his  employment,  which 
caused  an  injury  to  the  employee,  was  so 
obvious  that  the  employee  assumed  the 
risk. 


n 


(July  7,  1913.) 

I*  RROR  to  the  District  Court  of  the  Unit- 

^  ed  States  for  the  Northern  Division  of 
the  Western  District  of  Washington  to  re- 
view a  judgment  in  plaintiffs  favor  in  an 
action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Circuit  Judge,  and 
Wolverton  and  Dietrich,  District  Judges. 

Messrs.  Pillsbury,  Madison,  &  Sutro 
and  Huiches,  McMicken,  Dovell,  & 
Ramsey,  for  plaintiff  in  error: 

The  two  pieces  of  ladder  were  secured  by 
McCartney  and  Filer.  These  men,  as  well 
as  Smith,  the  so-called  foreman,  were 
fellow  servants  of  the  plaintiff  below. 

Baltimore  &  0.  R.  Co.  v.  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
American  Bridge  Co.  v.  Seeds,  11  L.R.A. 
(N.S.)  1041,  76  C.  C.  A.  407,  144  Fed.  605; 
Ryan  v.  Smith,  29  C.  C.  A.  427,  56  U.  S. 
App.  604,  85  Fed.  758;  Armour  v.  Hahn, 
111  U.  S.  313,  28  L.  ed.  440,  4  Sup.  Ct.  Rep. 
433. 

The  distinction  is  well  recognized  between 
those  cases  where  the  master  undertakes  to 
furnish  the  appliances  and  those  where  the 
servants  secure  them  for  themselves. 

Shearm.  &  Redf.  Neg.  §  195;  Burns  ▼. 
Sennett,  99  Cal.  363,  33  Pac.  918,  13  Am. 
Neg.  Cas.  486;  Nord  Deutscher  Lloyd  S.  S. 
Co.   V.   Ingebregsten,   57   N.  J.   L.   400,   51 

N^ote.  ^*  As  to  liability  of  master  for  in- 
jury from   defect  in  simple  tool,   see  note 
to  Parkpf  V.  W.  C.  Wood  Lumber  Co.  40 
L.R.A.(N.S.)    832. 
46  L.R.A.(N.S.) 


Am.  St  Rep.  604,  31  Atl.  619,  16  Am.  Xe^. 
Cas.  673. 

Under  the  adjudicated  cases,  recovery  ia 
not  permitted  because  of  an  accident  oc- 
casioned by  the  use  of  as  simple  an  ap- 
pliance as  a  ladder. 

McMillan  v.  Minetto  Shade  Cloth  Co.  134 
App.  Div.  28,  117  N.  Y.  Supp.  1082;  Hart 
V.  Clinton,  115  App.  Div.  761,  100  K.  Y. 
Supp.  1092;  Smith  v.  Green  Fuel  Econo- 
mizer Co.  123  App.  Div.  672,  108  N.  Y. 
Supp.  45;  Marsh  v.  Chickering,  101  N.  Y. 
396,  5  N.  £.  56;  American  Car  &  Foundry 
Co.  V.  Nachand,  47  Ind.  App.  204,  93  N.  £. 
1083;  Cole  v.  Spokane  Gas  k  Fuel  Co.  66 
Wash.  393,  119  Pac.  831;  St.  Louis  &  S.  F. 
R.  Co.  V.  Mayne,  —  Mo.  — ,  42  L.R.A.  ( X.S.) 
645,  127  Pac.  476;  Rahm  v.  Chica^^o,  R.  L 
&  P.  R.  Co.  129  Mo.  App.  679,  108  S.  W. 
572;  Gulf,  C.  &  S.  F.  R.  Co.  ▼.  Larkin,  93 
Tex.  225,  1  L.R.A.(N.S.)  944,  82  S.  W. 
1026;  Rogers  v.  Galveston  City  R.  Co.  76 
Tex.  602,  13  S.  W.  541;  Longpre  V.  Big 
filackfoot  Mill.  Co.  38  Mont.  99,  99  Pac 
131;  Higgins  v.  Southern  P.  Co.  26  Utah, 
164,  72  Pac.  690,  14  Am.  Neg.  Rep.  476: 
Patnode  ▼.  Barter,  20  Nev.  303,  21  Pae. 
679;  Meyer  v.  Ladewig,  130  Wis.  566,  13 
L.R.A.(N.S.)  684,  110  N.  W.  419;  Mattsoa 
V.  Minnesota  k  N.  W.  R.  Co.  98  Minn.  296, 
108  N.  W.  617;  Lynn  v.  Glucose  Sugar  Ref. 
Co.  128  Iowa,  501,  104  N.  W.  577;  Wachs 
muth  y.  Shaw  Electric  Crane  Co.  118  Mich. 
275,  76  N.  W.  497;  Corcoran  v.  Milwaukt^ 
Gaslight  Co.  81  Wis.  191,  61  N.  W.  328; 
Tompkins  v.  Marine  Engine  &  Mach.  Co.  70 
N.  J.  L.  330,  58  Atl.  393,  16  Am.  Neg- 
Rep.  618;  Westinghouse  Electric  &  Mfg. 
Co.  V.  Heimlich,  62  C.  C.  A.  92,  127  Fed.  92; 
Gowen  v.  Harley,  6  C.  C.  A.  190,  12  U.  S. 
App.  574,  56  Fed.  975;  Borden  v.  Daisr 
Roller  Mill  Co.  98  Wis.  407,  67  Ana.  St 
Rep.  816,  74  N.  W.  91;  Sheridan  ▼.  Gorham 
Mfg.  Co.  28  R.  L  256,  13  L.R.A.(N.S.)  6S7, 
66  Atl.  676;  Soderburg  v.  Wells,  67  Wash. 
281;  106  Pac.  751;  Deaton  ▼.  Abrams,  60 
Wash.  1,  —  L.R.A.(N.S.)  — ,  110  Pac.  615; 
Cahill  ▼.  Hilton,  106  N.  Y.  512,  13  N.  E 
339;  Cole  v.  Spokane  Gas  &  Fuel  Co.  66 
Wash.  393,  119  Pac.  831;  McGrath  v. 
Walsh,  4  N.  Y.  Supp.  705;  Henggler  t 
Cohn,  68  N.  J.  L.  240,  62  Atl.  280 ;  Jenney 
Electric  Light  &  P.  Co.  v.  Murphy,  1 15  Ind 
566,  18  N  E.  30;  Meador  v.  Lake  Shore  k 
M.  S.  R.  Co.  138  Ind.  290,  46  Am.  St,  Rep 
384,  37  N.  E.  721 ;  McGill  ▼.  Cleveland  A 
S.  W.  Traction  Co.  79  Ohio  St.  203,  19 
L.R.A.(N.S.)  793,  86  N.  E.  989,  128  Am.  St. 
Rep.  706. 

The  plaintiif  below  assumed  the  risk  of 
the  frailty  of  the  ladder,  and  was  guilty  of 
contributory  negligence  in  using  it  as  be 
did. 

Flaherty  ▼.  The  Truro,  31  Fed.  158. 
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Mesan.  O.  A.  Reynolds,  Harry  Bal- 
llnsrer,  and  Charles  T.  Hutson,  for  de- 
fendant in  error: 

Where  the  master  undertakes  to  furnish 
the  tools  and  appliances,  he  is  bound  to  use 
reasonable  care  to  see  that  such  appliances 
are  reasonably  safe  for  the  use  intended. 

4  Thomp.  Neg.  §§  3791,  3792,  3949,  3950; 
Flanigan  v.  Guggenheim  Smelting  Co.  63 
N.  J.  L.  647,  44  Atl.  762,  7  Am.  Neg.  Rep. 
113;  DeMaries  v.  Jameson,  98  Minn.  453, 
108  N.  W.  830,  20  Am.  Neg.  Rep.  604;  1 
Labatt,  Mast.  &  S.  §§  171,  172;  Ralph  y. 
American  Bridge  Co.  30  Wash.  600,  70  Pac. 
1098. 

The  master  is  under  an  affirmative  duty 
to  his  servant  to  make  a  reasonable,  dili- 
gent, and  skilful  inspection,  and  to  resort 
to  reasonable  tests  to  see  that  any  scaffold. 
ladder,  etc,  upon  which  he  requires  his 
servant  to  work  shall  bear  the  weight  to 
which  he  subjects  it. 

4  Thomp.  Neg.  §  3947 ;  1  Labatt,  Mast 
Jb  S.  §  407,  1136;  Ohio  &  P.  Milk  Co. 
V.  Fehl,  109  C.  C.  A.  640,  187  Fed.  792; 
American  Smelting  t,  Ref.  Co.  v.  McGee, 
84  C.  C.  A.  573,  157  Fed.  69;  Chicago, 
K.  &  W.  R.  Co.  V.  Blevins,  46  Kan.  370, 
26  Pac.  687;  Williams  v.  Garbutt  Lum- 
ber Co.  132  Ga.  221,  64  S.  E.  65;  Jones  ▼. 
Pacifle  Mills,  176  Mass.  354,  57  N.  E.  663. 
8  Am.  Neg.  Rep.  63;  Flanigan  v.  Guggen- 
heim Smelting  Co.  63  N.  J.  L.  647,  44  Atl. 
762,  7  Am.  Neg.  Rep.  113;  Ritt  v.  True  Tag 
Paint  Co.  108  Tenn.  646,  69  S.  W.  324: 
Flood  V.  Western  U.  Teleg.  Co.  39  N.  Y.  S. 
R.  674,  15  N.  Y.  Supp.  400;  Twombly  v. 
Consolidated  Electric  Light  Co.  98  Me.  35.3. 
64  L.R.A.  551,  57  Atl.  85,  15  Am.  Neg. 
Rep.  563:  Standard  Oil  Co.  v.  Bowker,  141 
Ind.  12,  40  N.  E.  128. 

'Wolverton,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  in  error,  who  was  plaintiff 
below,  while  engaged  in  cleating  a  cable 
through  which  were  carried  telephone  wires 
to  the  side  wall  of  a  building  in  Seattle. 
Washington,  fell  from  near  the  top  of  a 
ladder  to  the  pavement  below,  a  distance  of 
from  20  to  25  feet,  and  was  severely  in- 
jured. Starr  was  in  the  employ  of  the 
Pacific  Telephone  &  Telegraph  Company  at 
the' time,  to  perform  the  service  in  which 
he  was  then  engaged.  The  immediate  cause 
of  the  accident  was  a  defective  round  in  the 
ladder,  being  the  second  from  the  top,  which 
gave  way.  The  round  consisted  of  a  board 
from  24  to  3  inches  in  width  by  about  three- 
quarters  of  an  inch  in  thickness,  which  was 
sawed  across  the  grain.  With  the  weight 
of  Starr  upon  it,  it  split  out  with  the  grain 
diagonally  across  the  piece.  For  the  injury 
thus  sustained  Starr  sues  to  recover  dam- 
46  L.R.A.(N.S.) 


ages.  The  action  is  based  upon  the  negli- 
gence of  the  company  in  furnishing  the 
plaintiff  with  a  defective  and  unsafe  ladder 
upon  which  to  perform  his  work,  and  in 
failing  to  properly  inspect  such  ladder,  or 
to  exercise  reasonable  care  and  precaution 
in  the  selection  of  the  same  for  plaintifTs 
use.  For  the  particular  work  in  hand  a 
long  extension  ladder  had  been  brought 
from  the  company's  supply,  and,  finding 
that  other  ladders  were  needed,  at  the  direc- 
tion of  George  E.  Smith,  the  foreman,  two 
short  ladders  were  picked  up  in  the  vicinity, 
one  by  Filer  and  another  by  Mcrartney,  two 
men  also  working  with  plaintiff,  there  be- 
ing six  men  working  at  the  time.  It  being 
made  known  to  Smith  that  another  l6iig 
ladder  was  needed,  he  directed  the  men  to 
splice  the  two  short  ladders  picked  up  by 
Filer  and  McCartney.  This  was  done  by 
Starr,  the  plaintiff,  and  McCartney,  and  no 
defect  developed  in  the  splicing.  The  lad- 
ders were  spliced  the  day  before  the  acci- 
dent occurred. 

The  following  is  in  effect  a  brief  r49um4 
of  the  testimony  so  far  as  deemed  pertinent 
for  application  of  the  proper  legal  princi- 
ples which  control  the  case: 

George  E.  Smith,  who  was  foreman  of  the 
gang  that  was  at  work  at  the  time  for  the 
defendant  company,  testified  that  a  ma- 
jority of  the  ladders  was  supplied  by  the 
telephone  company;  that  as  a  general  thing- 
he  got  the  ladders,  that  is,  when  they  were 
telephone  ladders;  that  it  was  not  always 
possible  to  %^i  a  sufficient  number  of  ladders 
from  the  telephone  company,  and  in  that, 
emergency,  if  he  (Smith)  was  around  he  al- 
ways told  the  men  to  borrow  them, — to  get 
them.  As  respects  the  ladder  in  contro- 
versy, he  further  says  that  it  consisted  of 
two  pieces;  that  he  knew  where  the  top 
piece  came  from, — it  was  borrowed  by  Filer 
a  couple  of  days  before  the  accident;  that 
Filer  used  the  top  piece  for  a  while  in  put- 
ting up  terminal  boxes  for  connecting  wires 
with  the  cable,  these  boxes  Ving  'rom  7 
to  8  feet  from  tlie  ground,  and  the  ladder 
about  6  feet  long;  that  the  ladder  was 
weatherl)eaten,  tlie  sides  being  dressed  and 
the  boards  or  crosspieces  rough,  and  the 
whole  ladder  was  of  fir.  He  further  testi- 
fied that  crossgrained  sticks  are  not  usually 
used  for  rounds  of  ladders;  that  he  was  at 
the  place  of  the  accident  substantially  every 
day,  and  saw  the  ladders  in  use  during  the 
time  before  tlie  accident;  that  he  had  a 
conversation  with  the  men,  in  the  presence 
of  Starr,  concerning«thc  ladders;  that  they 
wanted  a  longer  ladder  to  get  up  on  the 
building  with,  and  he  told  them  to  splice  the 
two  short  ladders  together  and  use  them; 
that  he  did  not  observe  any  crossgrained 
round  in  the  shorter  ladder  of  the  two,  such 
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condition  not  being  apparent,  and  he  did 
not  think  it  would  be  apparent  without  a 
special  inspection  of  the  round;  that  he 
made  no  inspection  of  either  of  the  ladders. 
On  cross-examination  he  further  testified 
that  whenever  the  men  were  stringing  a 
cable  he  was  always  right  there. 

Thoiyas  McCartney  testified  that  he  was 
working  with  Starr  at  the  time;  that  the 
extension  ladder  was  furnished  by  the  com- 
pany; that  it  was  the  understanding  that 
the  company  should  furnish  the  ladder; 
that  it  did  not  always  provide  a  sufficient 
number  of  ladders  for  the  use  of  the  men, 
and  when  the  company  failed  in  that  re- 
spect the  men  "used  to  have  to  rustle 
around  the  alleys  and  get  them;"  that  this 
was  done  by  the  order  of  the  foreman;  that 
he  thought  Filer  borrowed  the  short  ladder, 
that  being  the  topmost  piece  of  the  spliced 
ladder,  and  he  (the  witness)  borrowed  the 
longer  piece;  that  the  rounds  were  nailed 
to  the  side  pieces  of  the  ladder,  not  notched 
in ;  that  he  did  not  observe  any  crossgrained 
rounds  in  the  ladder, — they  were  not  ap- 
parent to  a  person  with  ordinary  use  of  the 
ladder, — and  that  the  use  of  a  crossgrained 
piece  would  not  be  safe ;  that  the  men  asked 
the  foreman  for  some  ladders  to  do  the 
work;  that  the  foreman  replied  that  the 
men  would  have  to  rustle  for  them,  and 
then,  after  the  ladders  were  procured,  he 
directed  them  to  be  spliced. 

R.  D.  McMellon  testified  that  George 
Smith  was  the  foreman  in  charge  at  the 
time;  that  the  company  was  supposed  to 
furnish  ladders,  though  it  did  not  always 
furnish  them;  that  when  the  job  required  a 
large  number  of  ladders  the  foreman  direct- 
ed the  men  to  borrow  them,  and  this  they 
did ;  he  heard  Smith  tell  two  of  the  boys  to 
splice  the  two  ladders  together;  that  the 
ladder  in  question  was  unpainted  and 
roughly  finished;  that  he  examined  the 
rung  of  the  ladder  at  the  time,  and  it  was 
broken, — ^that  is,  split  "kind  of  crossways," 
and  the  larger  piece  was  hanging  down, — 
that  was  after  the  accident;  that  the  con- 
dition of  the  board  before  the  accident 
would  have  been  observable  if  one  had  made 
a  close  inspection  of  it. 

On  cross-examination  he  testified: 

Q.  Now,  how  close  an  inspection  would  it 
have  required  to  see  that  this  rung  which 
broke  was  crossgrained? 

A.  Well,  I  imagine  it  would  have  taken 
a  careful  examination  of  it  before  the  ac- 
cident. 

Q.  How  do  you  mean ;  how  careful  ? 

A.  Well,  if  a  man  got  right  down  and 
probably  examined  the  wood  real  carefully 
and  close  he  could  have  noticed  it. 

Q.  Suppose  Smith  had  examined  it  to  de- 
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termine  whether  it  was  croesgrained  or  not* 
what  would  he  have  had  to  have  done; 
would  he  have  had  to  scrape  the  timber? 

A.  I  think  not. 

Q.  He  wouldn't  had  to  h&Te  done  that? 

A.  No. 

Q.  Would  he  have  had  to  use  a  magnify- 
ing glass? 

A.  I  wouldn't  judge  he  would  have. 

Q.  You  mean  to  say  Smith  could  have 
seen  it  with  his  naked  eye,  if  he  had  just 
taken  the  ladder  in  his  hand  said  looked 
at  it? 

A.  I  think  he  could,  yes;  if  he  had  looked 
at  it  closely. 

Q.  How  long  would  it  have  taken  him  to 
do  that? 

A.  I  shouldn't  judge  it  would  have  taken 
very  long. 

Q.  Could  he  have  done  it  in  an  instant? 

A.  No;  I  think  not. 

Q.  He  wouldn't  have  had  to  cut  into  the 
grain,  or  anything  of  that  kind? 

A.  It  wouldn't  have  taken  him  very  kmg 
to  examine  the  one  rung. 

Q.  He  wouldn't  have  had  to  scrape  the 
timber,  or  cut  Into  it  at  all? 

A.  I  think  not.  I  don't  know.  He  might 
have. 

Other  witnesses — ^Werner  and  Dalton — 
testified  along  the  same  line. 

The  plaintiff  testified  that  he  noticed 
Filer  working  on  the  ladder,  and  that  he 
didn't  examine  it  in  particular. 

He  was  asked: 

Did  such  observation  as  you  gare  to  the 
ladders,  or  either  of  them,  disclose  anr 
danger  about  them? 

A.  No,  sir;  I  thought  they  was  perfectly 
safe. 

And  in  other  respects  he  testified  in  like 
manner'as  the  foregoing  witnesses.  He  also 
said  that  Smith,  the  foreman,  could  not 
have  told  the  rung  was  crossgrained  by  just 
glancing  at  it:  "If  he  had  got  right  down 
close,  and  been  looking  for  a  crossgrain,  be 
would  have  found  it." 

He  was  asked: 

Now,  explain  that;  you  think  he  could 
have  told — ^you  think  Smith  could  have  told 
—so  as  to  have  kept  you  off  the  ladder,  if  he 
had  gotten  down  close  to  it,  and  looked  at 
it  closer? 

A.  He  could;  yes.  The  same  as  one  of 
those  others  were  crossgrained  and  he  didn't 
know  it. 

The  only  witness  called  by  the  defendant 
was  Filer,  .who  testified  in  effect  that  be 
borrowed  the  short  ladder,  and  that  he  con- 
sidered it  rather  frail. 

At  the  close  of  the  testimony  the  defend- 
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ant  moved  the  court  to  direct  a  verdict  in 
its  favor,  which  was  denied.  Judgment  was 
for  plaintiff,  and  the  telephone  company 
prosecutes  a  writ  of  error. 

It  is  first  contended  by  counsel  for  the 
•company  that  the  rule  which  imposes  lia- 
bility upon  an  employer  who  furnishes  un- 
safe appliances  has  no  application  here, 
because  the  company  did  not  furnish  the 
4tppliance,  but  the  same  was  selected  by  the 
plaintiff  and  his  fellow  servants. 

We  cannot  agree  with  counsel  in  this 
statement  as  to  who  furnished  the  ladders. 
The  strong  tendency,  if  not  the  great 
weight  of  the  testimony,  is  to  the  effect 
that  the  company  was  to  furnish  the  lad- 
ders with  which  the  men  were  to  do  their 
work  in  adjusting  the  cable.  It  was  only 
when  the  company  failed  to  furnish  the 
requisite  number  of  ladders  from  its  supply 
that  the  the  men  were  required  to  get  them 
elsewhere  in  the  vicinity  for  their  use;  and 
this  they  did  generally  at  the  direction  of 
the  foreman.  The  very  ladders  which  were 
•conjoined  were  procured  from  the  neighbor- 
hood by  the  direction  of  the  foreman,  and 
the  splicing  was  done  also  at  his  direction; 
l&e  designating  what  ladders  should  be  joined. 
True,  the  company  did  not  furnish  these 
specific  ladders  out  of  its  stock;  but  it  did 
direct,  through  its  foreman,  how  they 
should  be  procured,  and,  when  procured, 
€t  directed  their  use  and  the  specific  manner 
in  which  they  should  be  used.  In  such  a  case 
it  is  far  from  accurate  to  say  that  the  com- 
pany did  not  furnish  the  ladders.  In  legal 
•effect  just  the  contrary  is  true,  for  it  did 
furnish  them  through  the  direction  of  the 
foreman  how  to  obtain  them.  The  situation 
is  no  different  than  if  the  foreman  him- 
eelf  had  gone  out  and  got  the  ladders  and 
turned  them  over  to  the  men  and  directed 
them  to  use  them.  The  act  was  the  act  of 
the  company,  for  the  men's  employment  and 
their  engagement  in  the  work  contemplated 
that  the  company  should  furnish  the 
ladders.  The  men  did  not  engage  to  fur- 
nish any  such  tools,  instrumentalities,  or 
-conveniences.  This  is  a  sufficient  answer 
to  the  contention,  without  the  citation  of 
authorities;  it  being  mainly  one  of  fact. 
To  say  the  least,  the  evidence  was  more 
than  ample  to  carry  the  case  to  the  jury 
upon  the  hypothesis  that  the  company,  and 
not  the  men,  was  to  furnish  the  ladders, 
And  upon  the  further  proposition  that  the 
•company  did  in  fact  furnish  the  ladders  in 
use  by  the  men,  and  upon  which  Starr  was 
working  at  the  time  of  his  fall. 

Counsel  next  insist  that  a  ladder  is  a 
simple  appliance, — ^that  is,  of  a  class  with 
the  ordinary  carpenter's  or  mechanic's  tools, 
— and  that  accidents  occasioned  by  the  use 
of  such  simple  appliances  are  not  action- 1 
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able.  Many  authorities  are  cited  in  sup- 
port of  this  proposition,  but  their  appli- 
cation is  not  apparent,  when  the  nature  of 
the  work  in  which  these  men  were  engaged 
and  the  kind  of  ladders  required  for  their 
service  are  taken  into  account.  The  com- 
pany was  engaged  in  constructing  a  tele- 
phone system,  or  a  part  of  it,  throughout 
the  city  of  Seattle,  which  required  the 
stretching  of  wires,  and  cables  carrying 
wires,  by  adjusting  them  upon  poles  and 
buildings  where  convenient  at  a  consider- 
able height  from  the  ground.  This  required 
the  use  of  ladders  not  of  the  ordinary  kind, 
such  as  stepladders  and  short  contrivances 
used  about  the  house  or  by  mechanics  about 
their  general  work,  but  ladders  of  more 
than  the  ordinary  length,  and  extension 
ladders  calculated  to  reach  high  positions, 
which  could  be  used  with  safety  by  men 
doing  that  character  of  work.  These  are  the 
kind  of  appliances,  and  not  the  simple  or 
ordinary  kind,  that  the  company  was  sup- 
posed to  furnish  for  the  use  of  the  men  en- 
gaged in  the  particular  work  in  hand.  And 
it  was  the  attempt  to  supply  a  long  ladder, 
one  of  unusual  length,  that  led  to  the  acci- 
dent complained  of.  So  it  is  not  apparent 
that  the  doctrine  sought  to  be  invoked  has 
application  here. 

But  let  us  consider  the  subject  from  an- 
other direction.  The  master  is  charged 
with  the  duty  of  observing  reasonable  care 
and  precaution  in  furnishing  to  his  em- 
ployees reasonably  safe  tools  and  imple- 
ments with  which  to  do  their  work.  The 
duty  is  not  absolute  to  provide  reasonably 
safe  tools  and  implements,  for  he  is  not  an 
insurer  on  that  score,  but  to  exercise 
reasonable  care  and  forethought  in  provid- 
ing such  tools  and  implements  as  are 
reasonably  suitable  and  safe  for  the  work. 
When  he  has  done  this,  he  has  discharged 
his  bounden  duty  to  his  servants  and  em- 
ployees. This  duty  imposes  upon  the  mas- 
ter the  responsibility  of  inspecting  these 
instrumentalities  to  determine  their  safety, 
and  here  again  he  may  be  excused  for  a 
failure  to  discover  defects,  if  he  has  been 
reasonably  careful  and  diligent  in  making 
the  inspection;  but  he  is  not  to  be  excused 
in  failure  to  make  any  inspection  at  all.  If 
a  tool  or  appliance  is  defective,  and  the  de- 
fect is  discoverable  upon  a  careful  scrutiny 
and  examination,  such  as  a  reasonably 
prudent  and  careful  man  would  make  under 
like  circumstances,  the  master  would  be  at 
fault  in  furnishing  such  a  tool  or  appliance 
to  his  workmen,  and  his  failure  to  inspect 
could  not  help  him.  It  would  injure  him, 
rather,  as  he  would  be  guilty  of  a  neglect 
of  duty.  If,  however,  the  defect  was  latent 
in  character,  and  not  ordinarily  discover- 
able by  reasonable  inspection,  then  he  could 
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not  be  held  accountable.  The  duty  to  make 
the  inspection,  however,  would  remain, 
though,  if  the  defect  was  of  that  character 
that  a  reasonable  inspection  would  not  dis- 
close it,  there  could,  of  course,  be  no  lia- 
bility for  failing  to  inspect. 

The  workman  assumes  those  risks  of  dan- 
ger which  are  ordinarily  incident  to  the  work 
in  which  he  is  engaged,  and  those  which 
are  open  and  obyious  to  the  senses,  and 
which  are  known  to  hira,  if  he  continues  in 
the  occupation.  He  assumes  none  that  may 
arise  from  latent  defects  in  appliances  not 
apparent  from  casual  observation,  which 
appliances  it  is  the  duty  of  the  master  to 
furnish,  and  to  exercise  reasonable  care 
with  reference  to  their  selection. 

The  common  tools  doctrine  is  but  an  ad- 
junct of  the  doctrine  of  the  assumption  of 
risk.  If  the  tools  are  so  simple  that  their 
mechanism,  structure,  and  defects,  if  they 
have  any,  are  as  obvious  to  the  workman  as 
to  the  master,  then  and  upon  this  account 
he  assumes  the  risks  attending  the  use  of 
them.  As  is  said  in  Vanderpool  v.  Part- 
ridge, 79  Neb.  105,  13  L.R.A.(N.S.)  668,  112 
N.  W.  318:  "The  reason  for  the  rule  [the 
common  tools  rule]  is  that  any  defect  in 
such  simple  tools  or  appliances  would  be  as 
obvious  to  the  servant  as  to  the  master.'' 

But  the  rule  can  have  no  application 
where  the  appliance  is  of  such  character  as 
that  it  cannot  be  classified  as  a  simple  tool 
or  implement  in  mechanical  use.  In  such  a 
case  the  ordinary  rule  applies  that  the 
workman  assumes  such  risks  only  as  are 
open  and  obvious  while  pursuing  his  work, 
and  he  assumes  no  risks  that  are  not  ap- 
parent to  the  senses  in  that  way.  It  is  not 
incumbent  upon  him  to  make  an  inspection 
to  determine  the  safety  of  implements  and 
appliances  furnished  him  in  the  course  of 
his  employment  by  the  master.  That  is  the 
duty  of  tiie  master,  not  of  the  workman. 

These  principles  are  discussed  and  ap 
plied  in  the  following  cases  of  more  or 
less  analogy  to  the  present:  Ohio  &  P. 
Milk  Co.  v.>ehl,  109  C.  C.  A.  640,  187  Fed. 
792;  Williams  v.  Garbutt  Lumber  Co.  132 
Ga.  2'>1.  64  S.  E.  6.5;  Jones  v.  Pacific  Mills. 
176  Mass.  354,  67  N.  E.  663,  8  Am.  Neg 
Rep.  63;  Flood  v.  Western  U.  Tele*?.  Co.  61 
Hun,  619,  39  N.  Y.  S.  R.  674,  15  N.  Y. 
Supp.  400;  Twombly  v.  Consoliilated  Elec- 
tric Light  Co.  98  Me.  353,  64  L.R.A.  551,  57 
Atl.  85,  15  Am.  Neg.  Rep.  503. 

The  conclusion  of  the  court  in  the  latter 
case  is  peculiarly  applicable  here.  It  is  a^i 
follows:  "And  we  think  it  was  fairly  open 
to  the  jury  to  find  that  the  defective  con- 
dition of  the  round  nvglit  have  been  dis- 
covered had  it  been  suitably  inspected;  not. 
perhaps,  by  such  an  inspection  as  would 
naturally  be  sriven  to  it  by  the  workman 
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npon  it,  whose  duty  it  was  to  work,  sot  to 
inspect,  and  who  might  lawfully  rely  upon 
the  presumption  that  the  master  had  per- 
formed its  duty,  but  by  such  an  inapection 
on  the  part  of  the  master  as  reasonably 
would  be  necessary  to  make  sure  that  an 
appliance  upon  which  the  serrant  was  to 
risk  his  life  or  limb  every  time  he  used  it 
was  reasonably  safe." 

These  considerations  lead  to  the  con- 
clusion that  the  real  question  was  one  of 
assumption  of  risk  on  the  part  of  Starr  in 
the  use  of  this  ladder,  and  that  the  evi- 
dence adduced  developed  a  cause  proper  to 
be  submitted  to  the  jury,  and  not  one  for 
the  court  to  determine  as  matter  of  law. 

Likewise  the  question  whether  the  plain- 
tiff was  guilty  of  contributory  negligence 
under  the  evidence  was  one  for  the  jury,  and 
not  for  the  court. 

Lastly,  it  is  insisted  that  plaintiff  failed 
to  prove  his  cause  of  action.  What  has 
been  said  already  is  suOicient  to  indicate 
that  the  proofs  offered  were  quite  suflScient 
upon  which  to  submit  the  cause  to  the  juxy. 

Alfirmed. 
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HENRY  F.  WALTERS  ct  al.,  Appta^ 

V. 

BALTIMORE  ft   OHIO  RAILROAD   COM- 
PANY et  aL 

(120  Md.  644,  88  Atl.  47.) 

EvfiTenoe  —  general  Issue  —  altering 
street  grade  —  admtssibiiity  of  ordi- 
nunrc. 

1.  An  ordinance  authorizing  the  construc- 
tion of  a  liriilge  approach  in  a  public  street 
is  admissible  undor  the  general  issue  in 
an  action  to  hold  the  municipality  and  the 
railroad  company  coubtructing  the  bridge 
liable  for  injuries  tboreby  caused  to  the 
property  of  an  abutting  owner, 

lllj^liway  —  change  of  grade  -—  taking 
proi'crfy  —  Joint  liability. 

2.  A  municipal  corporation  and  a  rail- 
road company  which  jointly  undertake  to 
elevate  the  frrade  of  a  street  so  as  to  aholisb 
a  grade  crossing  of  the  railroad  track  are 
both   liable  in   case  the   improvement   is  a 

Note  —  As  to  an  abutter's  rieht  to  com- 
pensation for  railroads  In  street,  see  note 
to  Raseli  v.  Nassua  Electric  R.  Co.  :?6 
r..R.A.{N.S.)  673.  and  subdivision  IX. 
thereof,  as  to  recovery  where  railroad 
chanires  the  grade  of  streets;  see  also  sub- 
division IV.  of  that  note. 

See  also  note  to  Sbra'ler  v.  Cleveland.  C 
C.  &  St.  L.  R.  Co.  26  L.R.A.(N.S.)  226,  a* 
to  the  liability  of  railroad  company  to 
abutting  owner  for  damages  from  change  of 
grade  of  highway  necessary  to  carry  it 
across  the  track. 
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taking  of  the  property  rights  of  abutting 
owners. 

Elminent  domain  —  construction  of 
bridge  approach  —  cnttlng  off  accesM 
—right  to  compensation. 

3.  The  construction  of  a  bridge  approach 
in  a  public  street  for  the  purpose  of  abolish- 
ing a  grade  crossing  of  railroad  tracks,  in 
such  a  manner  as  to  cut  off  the  access  o1 
an  abutting  owner  from  the  lower  portion 
of  his  building  to  the  street,  and  to  shut 
off  the  light  and  air  therefrom,  is  a  tak- 
ing within  the  meaning  of  a  constitutional 
provision  requiring  compensation  to  be 
made  for  property  taken  for  public  use. 

Appeal  —  joint  defendant  —  establish- 
ing IndlTldual  liability. 

4.  Upon  the  direction  of  a  verdict  in  favor 
of  both  defendants  in  an  action  against  a 
city  and  a  railroad  company  for  damages 
to  abutting  property  by  the  construction  of 
an  approach  to  abolish  a  grade  crossing  of 
the  railroad  tracks,  the  appellate  court,  in 
reversing  the  judgment,  cannot  place  the 
entire  liability  on  one  defendant  to  the  ex- 
clusion of  the  other. 

Contract  —  as  to  liability  for  Injury  to 
property  —  effect  on  owner. 

6.  An  abutting  property  owner  whose 
property  is  injured  by  the  construction  of  a 
bridge  approach  to  carry  a  street  over  a 
railroad  is  not  bound  by  the  provisions  of 
a  municipal  ordinance  attempting  to  fix 
the  liability  for  injuries  as  between  the 
municipality  and  the  railroad  company,  so 
as  to  prevent  his  recovery  against  both. 

(May  8,   1913.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Baltimore  Oity  Oourt  in  de- 
fendants' favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiffs' 
property  through  the  change  of  the  grade 
of  a  highway.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  L.  IK'ard  and  Edward 
M.  Hammond,  for  appellants: 

Governmental  agencies  are  liable  for  pri- 
vate property  actually  taken  by  them,  and 
by  taking  is  meant  an  entry  upon  and  an 
appropriation  thereof. 

Baltimore  v.  Merryman,  86  Md.  692,  39 
Atl.  98;  Guest  v.  Church  Hill,  90  Md.  603, 

45  Atl.   882;    Cumberland   v.   Willison,  50 
Md.  138,  33  Am.  Rep.  304. 

If  the  erection  of  this  bridge  was  for  the 
benefit  of  the  Baltimore  &  Ohio  Railroad 
Company  primarily,  instead  of  for  the  ben- 
efit of  the  city,  then  the  Baltimore  &  Ohio 
Railroad  is  liable  to  the  appellants  for  dam- 
ages to  their  property. 

O'Brien  v.  Baltimore  Belt  R.  Co.  74  Md. 
374,  13  L.RJ^.  126,  22  Atl.  141;  Lake  Ro- 
land Elev.  R.  Co.  V.  Frick,  86  Md.  259,  37 
Atl.  650;  Lake  Roland  Elev.  R.  Co.  v. 
Webster,  81  Md.  535,  32  Atl.  186;  Lake 
Roland  Elev.  R.  Co.  v.  Hibernian  Soc.  83 
Md.  420,  34  Atl.  1017;   Webb  v.  Baltimore 
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&  O.  R.  Co.  114  Md.  216,  79  Atl.  193: 
State  V.  Burkett,  119  Md.  609,  87  Atl.  514 : 
Pumpelly  v.  Green  Bay  A  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  557;  McQuillin, 
Mun.  Corp.  §  1325. 

If  the  Hamburg  street  bridge  has  been 
so  located  as  to  inevitably  cause  injury 
to  the  appellants  because  it  is  constructed 
at  a  place  totally  unsuited  for  it,  and  be- 
cause it  is  calculated  to  occasion  injury 
like  the  one  complained  of,  then  the  may- 
or and  city  council  of  Baltimore  and  the 
Baltimore  &  Ohio  Railfoad  Company  are 
liable. 

DeLauder  v.  Baltimore  County,  94  Md. 
8,  50  Atl.  427;  Lake  Roland  Elev.  R.  Co. 
V.  Baltimore,  77  Md.  377,  20  L.R.A.  126, 
26  Atl.  510;  Northern  C.  R.  Co.  v.  United 
R.  &  Electric  Co.  105  Md.  358,  66  Atl.  444; 
Kodges  V.  Baltimore  Union  Pass.  R.  Co.  58 
Md.  622;  Webb  v.  Baltimore  &  O.  R.  Co. 
114  Md.  216,  79  Atl.  193;  Garrett  v.  Lake 
Roland  Elev.  R.  Co.  79  Md.  287,  24  L.R.A. 
306,  29  Atl.  830;  Talbot  v.  New  York  k 
H.  R.  Co.  151  N.  Y.  155,  45  N.  E.  382. 

Messrs.  S.  S.  Field  and  B.  H.  McKind- 
less,  for  appellees  Mayor,  etc.,  of  Balti- 
more : 

When  a  remedy  is  given  by  statute, 
where  no  liability  existed  before,  the  party 
must  pursue  the  remedy  given  by  the  stat- 
ute. 

4  Dill.  Mun.  Corp.  §  1681. 

The  Baltimore  &  Ohio  is  liable  to  the 
plaintiff  for  the  damage  actually  caused  to 
his  property  by  its  act. 

Gardiner  v.  Boston  &  W.  R.  Corp.  9 
Cush.  1;  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  35  Minn.  131,  69 
Am.  Rep.  313,  28  N.  W.  3;  Burritt  v.  New 
Ha^en,  42  Conn.  174;  McNulta  v.  Ralston, 
5  Ohio  C.  C.  330,  3  Ohio  C.  D.  163:  Muhl- 
ker  V.  New  York  &  H.  R.  Co.  197  U.  S.  569, 
49  L.  ed.  877,  25  Sup.  Ct.  Rep.  522;  Kirns 
V.  New  York  &  H.  R.  Co.  198  U.  S.  300, 
49  L.  ed.  1096,  25  Sup.  Ct.  Rep.  667;  Bal- 
timore &  P.  R.  Co.  V.  Reaney,  42  ^Id.  117; 
^fo^the^n  C.  R.  Co.  v.  Baltimore,  46  Md. 
425;  O'Brien  v.  Baltimore  Belt  R.  Co.  74 
Md.  374,  13  L.R.A.  126,  22  Atl.  141:  Lake 
Roland  Elev.  R.  Co.  v.  Webster,  81  Md. 
529,  32  Atl.  186;  Townsend  v.  Epstein,  93 
Md.  550,  52  L.R.A.  409,  86  Am.  St.  R^'p. 
441,  49  Atl.  629;  Eyler  v.  Allegany  County, 
49  Md.  258,  33  Am.  Rep.  249;  Van  Witsen 
V.  Gutman,  79  Md.  405,  24  L.R.A.  403,  29 
Atl.  608;  Fletcher  v.  Auburn  &  S.  R.  Co. 
25  Wend.  464;  Barnett  v.  Johnson,  15  N. 
J.  Eq.  481;  Peddicord  v.  Baltimore,  C.  & 
E.  M.  Pass.  R.  Co.  34  Md.  463. 

The  common-law  duty  rested  upon  the 
railroad  company  to  provide  a  crossing  of 
tlis  higliway  at  its  own  expense. 

Leopard  v.  Chesapeake  t,  0.  Canal  Co.  1 


1130 


MARYLAND  COURT  OF  APPEALS. 


Mat, 


<iill,  222;  Northern  C.  R.  Co.  v.  Baltimore, 
46  Md.  425;  Eyler  ▼.  Allegany  County,  49 
Md.  269,  33  Am.  Rep.  249;  State  ex  rel. 
Minneapolis  ▼.  St.  Paul,  M.  k  M.  R.  Co.  35 
Minn.  131,  69  Am.  Rep.  313,  28  N.  W.  3; 
Burritt  y.  New  Haven,  42  Conn.  174;  State 
ex  rel.  St.  Paul  v.  Minnesota  Transfer  R. 
Co.  80  Minn.  108,  50  L.RA.  656,  83  N.  W. 
32;  3  Elliott,  Railroads,  §§  1107-1110; 
People  ex  rel.  Denver  v.  Union  P.  R.  Co. 
20  Colo.  186,  37  Pac.  610;  SUte  ex  rel. 
Munice  v.  Lake  Erie  &  W.  R.  Co.  83  Fed. 
284;  Cook  v.  Boston  t,  L.  R.  Corp.  133 
Mass.  185;  2  Elliott,  Roads  &  Streets,  § 
1011;  33  Cyc.  270,  271;  Gardiner  ▼.  Boston 
A  W.  R.  Corp.  9  Cush.  1. 

The  city  is  not  liable,  merely  because  it 
passed  the  ordinance  authorizing  the  Bal- 
timore &  Ohio  to  do  the  work. 

4  Dill.  Mun.  Corp.  6th  ed.  §  1681. 

Mr.  Dnnoaa  K.  Brent,  also  for  appel- 
lees. 

Stockbrldge,  J.,  delivered  the  opinion  of 
the  court: 

In  1906  an  ordinance  was  passed  by  the 
mayor  and  city  council  of  Baltimore  cre- 
ating a  commission  to  confer  with  repre- 
sentatives of  the  Baltimore  &  Ohio  Rail- 
road Company  for  the  general  purpose  of 
abolishing  numerous  grade  crossings  of 
highways  of  the  city  in  South  Baltimore 
by  the  tracks  of  the  Baltimore  &  Ohio  Rail- 
road. The  object  to  be  accomplished  was 
•one  of  mutual  benefit  to  the  public  at  large 
and  to  the  railroad  company.  Numerous 
conferences  appear  to  have  been  held  be- 
tween the  members  of  this  commission  and 
persons  representing  the  railroad,  and  the 
results  of  these  conferences  were  embodied 
in  an  ordinance  of  the  mayor  and  city  coun- 
cil of  Baltimore,  No.  387,  approved  on  the 
16th  day  of  August,  1909.  The  ordinance 
was  usually  long,  and  dealt  with  a  num- 
ber of  distinct  subjects.  The  preamble  re- 
oited  that  "it  has  become  imperative  that 
certain  crossings  at  the  grade  of  the  Bal- 
timore t,  Ohio  Railroad  in  South  Balti- 
more should  be  abolished,  and  ...  in 
connection  with  the  abolishing  of  said 
grade  crossings,  the  Baltimore  &  Ohio 
Railroad  Company  desires  to  make  certain 
improvements  to  and  relocations  of  its  lines 
of  railroad  in  and  near  the  city  of  Balti- 
more." The  ordinance  then  proceeds  to 
l^rant  the  consent  of  the  mayor  and  city 
council  to  the  construction  of  the  lines  of 
railroad  so  desired,  in  accordance  with  the 
terms  embodied  in  the  ordinance,  provided 
the  obligations  imposed  upon  the  railroad 
company  should  be  assented  to  by  that  com- 
pany, and  the  work  executed  in  accordance 
with  it.  By  §  2,  Hamburg  street,  Lee 
street,  Cross  street,  and  Stockholm  street 
were  named  as  being  streets  where  bridges 
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were  to  be  constructed  so  as  to  carry  tiie 
city   trafiic   above   the  grade   of    the   rail- 
road tracks;  all  the  cost  of  the  woric  to  be 
met  as  provided  in  the  ordinance,  and  the 
physical  work  done  under  the   superrisioB 
of  and  subject  to  the  approval  of  the  citj 
engineer.      In    §    7,    parts    of    thirty-eight 
streets  were  named  to  be  closed  by  the  citj 
to  public  traffic,  which  was,  upon  the  com- 
pletion of  all  the  work,  to  be  concentrated 
upon  the  four  streets  named  in   §   2,  and 
carried   on  those  streets  above   the   grw^i 
of  the  railroad  tracks.     In   §    3,    detailed 
provision  was  made  as  to  the  constractioa 
of  the  bridge  upon  Hamburg  street,  whieb 
was   to   be  constructed   at  the   expense  of 
the  railroad  company,  and  to  have  an  ele- 
vation at  the  point  where  the  bridge  prop- 
er  began   of   32.60   feet;    later    dn    in   the 
same    section    it   was    provided    that    ''the 
approaches   to  said   bridges   shall    be    con- 
structed upon  a  location  to  be   fixed  and 
provided  by  the  city  of  Baltimore   at  its 
own    cost,   and    said   city    shall    make   all 
changes    in   the    established    street    grades 
which  may  be  necessary  for  the  constmc- 
tion  of  said  bridges  and  approaches,  and 
bear  all  expense  of  widening  or   changing 
any  streets  and  acquiring  any   land,  ease- 
ments, and  rights   necessary  for    the   con- 
struction  of   said   approaches.'*      The    cost 
of   building  these   approaches    and    paving 
them  was  to  be  met  by  the  Baltimore  ft 
Ohio  Railroad,  and  after  construction  the 
city  was  required  by  the  ordinance  to  main- 
tain all  the  approaches  to  said  bridges  and 
the   paving  and   sidewalks   upon    said    ap- 
proaches.    By   §    3^,   provision    was    made 
for  what  is  said  to  be  a  change    and  re- 
establishment  of  grade  of   parts    of    Ham- 
burg  street,   the   intent   of   which    was   to 
make  provision  for  a  gradient  approach  to 
the    bridge    at    the   east    building    line    of 
Howard  street.     It  did  not>  however,   pro- 
pose  to   extend   this  gradient   for    the   en- 
tire width  of  the  street,  or  the  entire  width 
of  the  space  between   the   curbs,   but    pro- 
vided for  its  construction  from  a  point  37 
feet   north   of   the   south    building    line   of 
Hamburg  street,  thus  leaving  the  northern 
part  of  the  street,  both  sidewalk  and   road- 
way, at  the  same  level  as  it  had    thereto- 
fore existed,  but  the  south  portion   of  said 
street  was  to  rise  by  an  incline  from  the 
east  curb  line  of  Sharp  street  to  an  eleva- 
tion of  32.60  feet  at  the  east  building  line 
of  Howard  street.     This  approach    was  to 
have  a  roadway  26   feet  in  width,    and  a 
sidewalk   10   feet   in  width,   thus    bringing 
it  almost  in  contact  with  buildings   erect- 
ed  upon   the   building   line    on    the    south 
side  of  Hamburg  street.    The  effect  of  such 
construction  was,  according  to  the  amount 
of   the   elevation   of   the   approach    at    any 
particular    point,     to     seriously     interfere 
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-with,  or  practically  shut  off,  all  access  to 
tiuildingB  having  a  front  on  the  south  side 
of  Hamburg  street  between  Sharp  and  How- 
■*rd   streets.     It    inevitably    also    inflicted 
«eriouB  damage  upon  the  light  and  air,  cer- 
tainly so  far  as  the  first  floor  was  con- 
cerned,   of    all    of    such    buildings,    and 
accordingly  there  was  inserted  in  the  ordi- 
nance, as   §   18,  the   following:      "Section 
18.     And  be  it  further  ordained  that,  in 
order    to    provide    absolutely    and    in    all 
-events  for  compensation   for  the  damages 
that  will  be  sustained   by  the  owners  of 
property      injuriously      affected      by     the 
•changes  in  grade  heriein  provided  for  un- 
der §   3i,  the  mayor  and  city  council  of 
Baltimore   hereby    obligate   itself    to   urge 
the   legislature  of  Maryland,   at   its   next 
session,  in  January,  1910,  to  pass  an  act 
-authorizing  the  mayor  and  city  council  of 
Baltimore    to    compensate    said    property 
owners  for  the  damage  actually  sustained 
by   them   by   reason    of    such    changes    in 
^ade,  and,  conditioned  upon  the  passage 
-of   such   act,    the   mayor    and   city    coun- 
cil  of  Baltimore  guarantee   to   each    such 
owner   compensation    for   the    damages    so 
•sustained." 

In  order  to  comply  with  the  provisions 
•of  this  section,  there  was  presented  to  and 
passed  by  the  general  assembly   of   1910, 
•ehap.  621,  as  follows:     "Section  1.     Be  it 
-enacted  by  the  general  assembly  of  Mary- 
land that  the  mayor  and  city  council  of 
Baltimore  be  and  it  is  hereby  authorized 
.and  empowered  to  authorize  and  direct  the 
•commissioners    for    opening    streets    under 
-such  system   of  procedure,   including   rea- 
•sonable  notice  to  the  property  holders  and 
'the  right  of  appeal  by  either  the  property 
holders  or  the  mayor  and  city  council  of 
Baltimore  to  the  Baltimore  city  court  and 
-the  court  of  appeals  of  Maryland,  as   it 
may  prescribe,  to  ascertain  and  award  to 
-the  owners  of  property  in  the  city  of  Bal- 
-timore  injuriously  affected  by  the  changes 
in  grade  provided  for  by  §  3i  of  ordinance 
No.  387  of  the  mayor  and  city  council  of 
Baltimore,  approved  August  16,  1909,  and 
commonly  known   as   the   'Grade   Crossing 
Ordinance,'  such  damages,  if  any,  as  they 
tmay  find  to  have  been  actually  sustained 
by  and  directly  causcl  to  said  property  by 
reason  of  such  changes  in  grade,  and  at  the 
same  time  to  assess  against  the  same  such 
benefits  as  they  may  find  to  have  accrued 
to  said  owner  by  reason  thereof:    Provided, 
however,  that  nothing  in  this  act  contained 
«hall  be  conBtrued  as  imposing  any  duty  or 
-obligation  upon  the  mayor  and  city  council 
•of  Baltimore,  except  in  the  event  that  said 
property  holders  are  judicially  declared  to 
be  disentitled  to  recover  such  compensation 
•or    damages   from   the    Baltimore   &   Ohio 
Railroad  Company;    and   provided   further 
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that  in  the  event  of  the  exercise  at  any 
time  by  the  mayor  and  city  council  of  Bal- 
timore of  the  authority  hereby  conferred, 
then  nothing  in  this  act  contained  shall 
be  construed  as  depriving  the  mayor  and 
city  council  of  Baltimore  of  any  right  it 
may  lawfully  have  to  demand,  enforce,  and 
receive  reimbursement  from  the  Baltimore 
&  Ohio  Railroad  Company  to  the  full  extent 
of  any  compensation  it  may  make,  or  dam- 
kge  it  may  pay,  in  the  premises." 

These  preliminary  legal  steps  having  been 
taken,  the  actual  construction  of  the  bridge 
and  the  necessary  approaches  was  carried 
out  in  conformity  therewith,  with  the  fol- 
lowing result,  so  far  as  these  plaintiffs  were 
concerned:  Henry  Walters  and  Annie  D. 
Walters  were  the  owners  of  a  lot  on  the 
south  side  of  Hamburg  street,  at  the  cor- 
ner of  Plum  alley,  about  midway  between 
Sharp  and  Howard  streets.  For  the  con- 
struction of  the  eastern  approach  in  front 
of  their  premises,  a  bow  window  which  pro- 
jected slightly  beyond  the  building  line  of 
the  street  was  removed,  thus  leaving  a  large 
opening  in  the  front  wall  of  their  build- 
ing; in  front  of  the  doorway,  and  distant 
12  inches  from  it,  was  placed  a  large  con- 
crete pillar,  one  of  the  numerous  similar 
supports  for  the  foot  and  roadway,  and 
the  footway  passed  the  front  door  and  first 
floor  windows,  with  an  intervening  space 
of  but  3  inches,  between  4  and  5  feet  above 
the  level  of  the  first  floor  of  the  premises. 
The  relation  of  the  abutment  and  the  im- 
provements of  the  plaintiffs'  lot  will  be  best 
understood  from  the  accompanying  dia- 
gram: 
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The  effect  of  this  structure  was  to  effec- 
tually bar  all  ingress  to  and  egress  from 
the  premises,  unless  by  means  of  a  ladder 
from  the  second  floor  window  to  the  newly 
constructed  footway.  The  light  and  air 
was  shut  off  from  the  first  floor  of  the 
premises,  thereby  rendering  that  portion  of 
the  dwelling  damp  and  uninhabitable.  To 
recover  for  the  damages  thus  inflicted  the 
present  suit  has  been  brought  by  the  own- 
ers against  the  mayor  and  city  council  of 
Baltimore  and  the  Baltimore  k  Ohio  Rail- 
road Company.  Both  of  the  defendants 
admit  tiie  damage,  but  each  insists  that  the 
other  is  liable.  At  the  trial  of  the  case 
in  the  Baltimore  city  court,  the  court 
granted  instructions  directing  a  verdict  for 
both  of  the  defendants,  upon  the  theory 
apparently  that  what  had  been  done 
amounted,  so  far  as  the  city  was  concerned, 
merely  to  a  change  of  grade,  and  that  a 
change  of  grade  by  a  municipal  corpora- 
tion of  one  of  its  hi«]fhway8  is  damnum 
abfifftie  injuria,  for  which  it  cannot  be  com- 
pelled to  make  compensation  to  an  abutting 
owner;  and  that,  as  to  the  defendant  the 
Baltimore  k  Ohio  Railroad,  the  act  done 
was  not  only  with  the  consent,  but  by  the 
authority,  of  the  municipal  corporation,  ap- 
proved by  the  legislature,  and  therefore 
there  had  been  no  invasion  of  the  plain- 
tiffs' riglits  by  the  railroad  company  for 
which  it  was  required  to  make  compen- 
sation. 

Tiiere  are  one  or  two  minor  questions  ot 
pleading  raised  by  the  record,  upon  which 
it  is  not  necessary  to  pass  at  this  point, 
since  tiiey  are  all  involved  in  the  larger 
question  raised  by  the  granting  of  the 
prayers  of  the  two  defendants. 

The  flrst  exception  was  to  the  admission 
bv  the  trial  court  in  evidence  of  the  or- 
dinance  No.  387,  approved  Au^st  10,  1009, 
and  which  was  offered  in  evidence  by  the 
railroad  company.  This  ordinance  had  been 
set  up  by  the  pleas  as  a  special  defense, 
demurrers  to  which  had  been  flled  and  sus- 
tained. The  exact  ground  upon  which  they 
were  so  sustained  does  not  appear  from 
the  record.  It  may  have  been  because  of 
the  fact  that  the  matters  thus  specially 
pleading  amounted  to  the  general  issue. 
Tiie  suit  was  in  the  nature  of  an  action  of 
trespass  for  the  damage  caused  by  such 
trespass.  If  the  act  which  was  complained 
of  was  one  done  by  lawful  authority,  then 
the  party  doing  it  had  not  committed  a 
trespass,  and  tlie  plea  of  non  cul.  was  am- 
ply suflicient,  and  the  evidence  so  object- 
ed to  was  therefore  admissible  as  tending 
to  sustain  the  general  issue  plea  which  had 
been  filed,  and  the  ruling  of  the  lower  court 
in  admitting  the  ordinance  in  evidence  was 
entirelv  correct. 
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The  declaration,  as  originally  filed,  al- 
leged that  the  abutment  or  approach  had 
been  "erected  and  constructed  upon  and 
against  the  improvements  and  the  lot  of 
ground  owned  by  the  plaintifTs;"  that  is, 
that  there  had  been  an  actual  physical  in- 
vasion of  their  property.  Upon  the  eon- 
elusion  of  the  evidence  the  declaratioii  «u 
amended  by  the  striking  out  of  this  las- 
guage.  By  the  second  count  of  the  amend- 
ed declaration,  however,  it  was  allied 
"that  the  plaintiffs  have  been  deprived 
of  the  use,  enjoyment,  and  posaeasion  of 
the  said  lot  of  ground  and  the  improve- 
ments thereon,  and  deprived  of  the  nae 
and  enjoyment  of  said  Hambui^  street 
and  the  south  sidewalk  thereof."  That 
there  has  been  any  physical  InTasioii  of  the 
land  of  the  plaintiff  in  this  case  ia  not 
claimed. 

The  real  question  is  whether  the  stme 
ture  erected,  and  which  is  the  ocoaaion  of 
this  suit,  is  such  an  invasion  of  the  rights 
of  the  plaintiff  as  to  amount  to  a  taking  of 
their  property  within  the  meaning   of  the 
Constitution,      or      whether      the       injuir 
amounts  merely  to  a  consequential  damiige, 
for  which  there  may  or  may  not  be  a  rig  it 
of  action.     If  it  was  the  former,  then  the 
act  was  one  which  even  the  municipal  cor 
poration  had  no  right  to  do  without  mak 
ing  due  compensation,  and  amounted  to  a 
tort  for  the  commission  of  which   the  citj 
was  liable  to  the  plaintiffs  for  the  damage 
inflicted  on  them,  whether  the  actual  woit 
was  done  by  the  city  or  by  its  authorttj. 
That  is  to  say,  if  the  invasion  of  the  rights 
of  the  plaintiffs  amounted  to  a  taking,  as 
regards  these  plaintiffs,  both  the  city  and 
the    railroad    company    were    tort    feaaon. 
and  both  liable  for  the  injury  done. 

If  the  city  was  liable,  it  could  not  evade 
its  liability  by  delegating  to  another  the 
doing  of  the  tortious  act.  The  ordinance 
by  which  the  city  gave  to  the  railroad  com- 
pany the  right  to  build  apparently  recog 
nired  this  when,  in  §  18,  it  assumed  as 
obligation  on  the  part  of  the  mayor  and 
city  council,  to  urge  the  passage  of  an  act 
by  the  legislature  authorizing  the  mayor 
and  city  council  to  compensate  abutting 
property  owners  for  the  damage  sustained 
by  them,  and  conditionally  guarantying 
them  such  compensation.  There  is  some 
apparent  conflict  in  the  authorities  with 
regard  to  whether  acts  such  as  are  here 
complained  of  amount  to  an  invasion  or 
taking,  or  are  merely  in  the  nature  of  eon- 
sequential  damages. 

This  is  the  result  in  part  of  special  stat- 
utes in  different  states.  No  fairer  state- 
ment can  be  made  than  that  in  the  case  of 
Story  ▼.  New  York  Elev.  R.  Co.  90  N.  Y. 
146,   43   Am.   Rep.   146,    where   it   is   nid 
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that,  ''while  the  legislature  may  regulate 
the  uses  of  the  street  as  a  street,  it  has 
.  .  no  power  to  authorize  a  structure 
thereon  which  is  subversive  of  and  repug- 
nant to  the  uses  of  the  street  as  an  open 
street.  Whether  a  particular  structure  au- 
thorised hj  the  legislature  is  consistent  or 
inconsistent  with  the  uses  of  the  street  as 
a  street  must  be  largely  a  question  of  fact, 
depending  upon  the  nature  and  character 
of  the  structure  authorized." 

This  suggests  as  the  first  pertinent  in- 
quiry the  question.  What  are  the  rights  of 
an  abutting  owner  in  a  street?  Primarily, 
of  course,  comes  the  right  to  its  use  as  a 
thoroughfare  in  common  With  all  others, 
and  for  any  infringement  upon  this  which 
he  suffers  in  common  with  all  other  mem- 
bers of  the  community  he  has  no  right  of 
action.  Lake  Roland  Elev.  R.  Co.  v.  Web- 
ster, 81  Md.  535,  32  Atl.  186. 

And,  even  when  he  suffers  some  addi- 
tional inconvenience,  as  where  there  is  a 
•change  of  grade  of  the  streets  made  by  the 
municipal  corporation,  as  a  result  of  which 
he  is  more  or  less  inconvenienced,  he  is 
still  without  any  remedy  as  against  the 
-municipal  corporation;  damage  of  this 
character  being  regarded  as  damnum  ahsquv 
injuria,  Peddicord's  Case,  34  Md.  463; 
Oreen  v.  City  &  Suburban  R.  Co.  78  Md. 
304,  44  Am.  St.  Rep.  288,  28  Atl.  626.  It 
4s  upon  this  familiar  principle-  that  the 
•city  claims  exemption  from  liability  in  the 
present  case;  and,  if  there  is  nothing  more 
than  a  change  in  the  grade  of  Hamburg 
street,  the  position  is  sound. 

But  the  owners  of  lots  abutting  upon 
public  streets  have  easements  or  rights  in 
tlie  street  which  are  valuable,  and  are  in 
addition  to  those  which  they  have  with 
the  general  public.  This  is  recognized  in 
our  statute  law,  which  confers  upon  the 
•city  of  Baltimore  the  power  for  laying  out 
and  closing  up  streets  by  providing  for 
compensation  to  such  owners  upon  the  clos- 
ing of  an  adjacent  street. 

So,  in  Van  Witsen  v.  Gutman,  79  Md. 
405,  24  L.R.A.  403,  29  Atl.  608,  where  an 
alley  was  attempted  to  be  closed,  thus  tak- 
ing from  other  abutting  owners  their 
means  of  ingress  to  and  egress  from  their 
property  through  the  alley  to  the  public 
-street,  it  was  held  that  the  right  was  a 
valuable  one,  and  could  not  be  taken  for 
public  use  without  compensation,  and  a 
fortiori  not  for  private  use.  And  in  Town- 
«end  V.  Epstein,  93  Md.  537,  52  L.RJ^.  409, 
86  Am.  St.  Rep.  441,  49  Atl.  629,  the  same 
rule  was  followed  where  the  interference 
was  with  regard  to  light  and  air. 

In  the  case  of  De  Lauder  v.  Baltimore 
County,  94  Md.  1,  50  Atl.  427,  the  county 
•oommissioners  had  reconstructed  a  county 
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road,  and  in  so  doing  elevated  it  some  5 
feet  at  a  point  where  a  private  right  of 
way  of  the  plaintiff  connected  with  the 
highway,  and  for  the  protection  of  passing 
traffic  placed  a  guard  rail  along  the  side 
of  the  reconstructed  road.  After  reviewing 
many  of  the  prior  decisions,  including  most 
of  those  already  referred  to.  Judge  Pearce, 
speaking  for  this  court,  said:  *'The  injury 
inflicted  upon  Mrs.  De  Lauder  is  not  the 
rendering  the  use  of  her  right  of  way  incon- 
venient or  expensive,  but  it  is  the  destruc- 
tion of  its  use,  and  its  destruction  is  a 
taking  in  as  just  a  sense  as  the  appropria- 
tion of  a  gravel  bank  for  the  repair  of  a 
public  road  would  be  a  taking." 

And  the  same  doctrine  has  been  distinct- 
ly recognized  in  numerous  other  cases,  both 
in  Maryland  and  elsewhere.  Thus,  in  Webb 
V.  Baltimore  &  0.  R.  Co.  114  Md.  216,  79 
Atl.  193,  it  was  said:  "The  primary  pur- 
pose" of  a  street,  "and  the  obligation  of  the 
municipal  authorities  [is]  to  preserve  the 
beneficial  enjoyment  of  the  streets  by  the 
abutting  landowners  as  a  constituent  part 
of  the  general  public."  Again,  in  Lake 
Roland  Elev.  R.  Co.  v.  Baltimore,  77  Md. 
377,  20  L.R.A.  126,  26  Atl.  515:  "The  con- 
trol  of  the  city  over  the  streets  is  attended 
with  the  duty  of  preserving  them  for  their 
legitimate  purposes."  The  mayor  and  city 
council  cannot  devest  themselves  of  this 
trust.  In  the  case  of  Reining  v.  New  \ork, 
L.  &  W.  R.  Co.  128  N.  Y.  167,  14  L.R.A. 
133,  28  N.  E.  640,  it  was  declared  that 
owners  of  lots  abutting  on  city  streets 
were  entitled  to  the  benefit  of  the  street 
for  access,  and  cannot  be  deprived  there- 
of without  compensation.  In  this  case  a 
solid  embankment  had  been  built  along  a 
street  in  Buffalo,  and  in  consonance  with 
the  doctrine  stated  it  was  said:  "The  pub- 
lic cannot  justly  demand  such  an  appro- 
priation of  a  street  by  a  municipality  in 
aid  of  a  railroad  enterprise."  In  Vander- 
lip  V.  Grand  Rapids,  73  Mrch.  522,  3  L.R.A. 
247,  16  Am.  St.  Rep.  597,  41  N.  W.  677,  a 
street  was  being  regraded  and  raised  about 
30  feet,  practically  burying  the  dwelling 
of  the  plaintiff,  and  the  city  sought  to  evade 
liability  for  the  damage  caused  by  reason 
of  its  right  to  regrade.  The  work  was  be- 
ing done  by  the  city  itself,  but  its  act  was 
held  to  be  a  taking  of  the  property,  one 
which  would  be  arrested  by  injunction  un- 
til due  compensation  had  been  made.  The 
rule  was  again  emphasized  in  Egerer  v. 
New  York  C.  &  H.  R.  R.  Co.  130  N.  Y.  108, 
14  L.R.A.  381,  29  N.  E.  95,  where  it  was 
held  that  an  abutting  owner  cannot  be  de- 
prived of  the  street  affording  him  access 
to  his  premises,  unless  there  is  left  for  his 
use  and  enjoyment  other  suitable  means 
of  access,  or  just  compensation  is  paid  him 
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for  the  deprivation  of  the  same.  In  Haynes 
V.  Thomas,  7  Ind.  43,  and  Lackland  v. 
North  MiBBOuri  R.  Co.  31  Mo.  187,  the 
principle  is  very  concisely  given  that  "the 
right"  of  an  "abutting''  owner  to  the  use 
of  a  street  "is  as  much  property  as  the 
lot  itself,  and  the  legislature  has  as  little 
power  to  take  away  one  as  the  other." 

In  §  1325  of  3  McQuillin  on  Municipal 
Corporations,  that  author  deals  with  the 
subject  of  the  right  of  access  to  a  street 
by  an  abutting  owner,  and  says:  This 
right  also  "includes  a  certain  convenience 
in  the  use  of  his  property  with  respect  to 
the  rest  of  the  world,  such  as  the  oppor- 
tunity for  a  man's  customers  to  come  to 
his  place  of  business  without  reasonable 
hindrance  or  interruption.  .  .  .  This 
.  .  .  is  held  to  be  a  proprietary  right, 
an  easement  in  the  street  attached  to  the 
estate  or  ownership  of  property  abutting 
on  a  street  or  alley,  and  property  which 
cannot  be  appropriated  to  the  use  of  the 
public  without  compensation." 

In  view  of  the  authorities  to  which  ref- 
erence has  been  made  in  part,  and  the  in- 
jury to  the  property  of  the  plaintiffs  being 
such  as  already  indicated,  it  follows  that, 
the  construction  of  the  abutment  or  ap- 
proach complained  of  in  this  case  amount- 
ing to  a  taking  of  property  of  the  plaintiffs 
which  neither  the  mayor  and  city  council 
could  do  or  authorize  to  be  done  without 
making  just  compensation  therefor  to  the 
owner,  that  so  far  as  the  present  plaintiffs 
were  concerned,  both  defendants  were  joint 
tort  feasors,  and  therefore  both  liable  to 
the  plaintiffs,  and  the  rulings  of  the  court 
below  on  the  prayers  withdrawing  the  case 
from  the  jury  erroneous. 

In  the  oral  arguments  and  the  briefs 
of  the  defendants  in  this  case,  it  was  vir- 
tually conceded  that  the  plaintiffs  had  been 
damaged,  but  the  contention  was  that  what 
had  been  done  did  not  amount  to  a  taking, 
as  there  had  been  no  physical  invasion  of 
the  plaintiffs'  lot,  and  the  damage  which 
had  been  suffered  was  consequential  in 
character.  As  already  indicated,  this  court 
cannot  agree  with  that  view.  But  it  was 
further  urged  that,  by  reason  of  the  ordi- 
nance, the  liability  was  not  a  joint  one, 
and  that  by  its  decision  this  court  should 
place  the  entire  liability  upon  one  or  the 
other  of  the  defendants,  and  absolve  the 
other.  This  it  is  impossible  to  do  in  the 
present  case,  for  a  number  of  reasons.  The 
defendants  were  sued  jointly,  and  the  ver- 
dict as  rendered  was  a  joint  verdict  as  to 
both  defendants.  If  now  it  was  erroneous 
as  to  either,  it  is  necessary  to  reverse  the 
entire  judgment  and  remand  the  case.  East 
Baltimore  Lumber  Co.  v.  K'Nessett  Israel 
Aushe  S'Phard  Congregation,  100  Md.  689, 
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62  Atl.  575;  Richardson  ▼.  Kent  County, 
—  Md.  — ,  87  Atl.  747,  decided  April  8, 
1913.  As  already  pointed  out,  as  to  these 
plaintiffs  both  of  the  defendants  were  tort 
feasors,  and  therefore  these  plaintiffs  are 
entitled  to  recover  against  either  or  both. 
The  plaintiffs  were  no  parties  to  the  ordi- 
nance, if  it  is  to  be  r^arded  in  the  ligbt 
of  a  contract,  and  cannot  therefore  be  lim- 
ited in  their  right  of  recovery  to  only  one 
of  the  two  joint  tort  feasors.  What  may 
be  the  respective  liabilities  of  the  eitr  and 
the  railroad  company  inter  9e»e,  resulting' 
from  any  undertakings  or  agreements  be- 
tween them,  is  a  matter  in  which  these 
plaintiffs  have  no  concern,  and  which  it  i» 
not  necessary  now  to  decide. 

This  is  not  a  case  such  as  arose  in  Gar- 
diner V.  Boston  &,  W.  R.  Corp.  9  Cush.  I, 
where  the  railroad  alone  was  saed,  there 
having  been  an  agreement  made  between 
the  company  and  the  city  of  Boston  for 
the  raising  of  Tremont  street  to  avoid  a 
grade  crossing,  and  the  railroad  w-as  held 
to  be  primarily  liable  for  damages  occa- 
sioned thereby.  In  the  present  case  both 
the  city  and  the  company  are  parties  de- 
fendant; both  are  liable  to  the  plaintiffs, 
whatever  may  be  their  respective  li ability 
as  to  each  other,  as  the  result  of  the  pas- 
sage of  the  ordinance  and  the  subseqneBt 
act  of  the  legislature. 

Judgment  reversed,  and  case  remanded 
for  a  new  trial;  costs  to  be  paid  by  the  ap- 
pellees. 


NEIBRASKA  SUPIiEMX:  G017BT. 

JOHN  MILLIGAN  et  al. 

V. 

WILSON  Mclaughlin 

and 

CLARENCE     BROTHER     McLAUGHLDi, 

Intervener,  Appt. 

(—  Neb.  — ,  142  N.  W.  676.) 

Adoption  ^  venue  ^  wrong  county  — 
consent  ^  effect. 

While,  under  the  provisions  of  §  SOO 
of   the  Code  of  Civil  Procedure,  a  person 

Headnote  by  Lbtton,  J. 

Note,  ^  Enforceahility  of  contract  t^ 
give  child  share  of  estate  in  conoid'' 
eration  of  the  surrender  of  the  efeild 
to  pronttistfrf  as  affected  by  noncowi- 
pliance  uHth  the  stattUe  preserihing^ 
mode  of  adoption. 

This  note  is  supplemental  to  the  note  to 
Chehak  v.  Battles,  8  L.R.A.(N.S.)   1130. 

As  to  the  validity  of  adoption  without 
consent  of  the  natural  parento,  see  note  to 
Allison  V.  Bryan,  30  L.R.A.(N.S.)    346. 

As  to  the  right  of  parties  to  adoptloa 
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desiring  to  adopt  a  child  should  file  the 
petition  for  adoption  in  the  county  of  bis 
residence,  and  the  county  court  of  another 
county  should  refuse  to  receive  and  file  the 
same,  yet,  the  statute  being  enacted  for  the 
benefit  of  the  child,  in  a  case  where  the 
facts  are  that  all  the  interested  parties  ap- 
peared before  the  county  court  of  another 
county,  and  agreed  on  the  one  side  to  re- 
linquish the  child,  and  consented  to  its 
adoption  on  condition  that  it  should  have 
the  full  rights  of  heirship  as  if  born  in 
wedlock,  and  on  the  other  to  adopt  and 
make  it  an  heir,  and  the  child  is  surren- 
dered to  the  custody  of,  and  remains  in  the 
family  of,  the  adopting  parent  until  the 
death  of  that  parent,  which  occurred  while 
the  child  was  of  tender  years,  the  collateral 
heirs  of  the  deceased  adopting  parent  are 
estopped  to  deny  the  validity  of  the  adop- 
tion proceedings  and  that  the  child  is  en- 
titled to  inherit. 

(June  26,  1913.) 

APPEAL  by  intervener  from  a  judgment 
of  the  District  Court. for  Logan  Coun- 
ty  in   favor  of  plaintiffs  in  an  action  for 
partition  of  certain  real  estate.     Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Wilcox  &  Halligan  and  J.  G. 
Mothersead,    for    appellant: 

County  courts  have  jurisdiction  of  adop- 
tion proceedings,  and  the  statute  providing 
that  the  petition  shall  be  filed  in  the  coun- 
ty where  the  person  desiring  to  adopt  re- 
sides should  be  construed  as  directory  only. 

Ferguson  v.  Herr,  64  Neb.  669,  90  N.  W. 
625,  94  N.  W.  542;  Wolf's  Appeal,  10- 
Sadler  (Pa.)  139,  22  W.  N.  C.  93,  13  Atl. 
760;  GloB  V.  Sankey,  148  lU.  536,  23  L.R.A. 
665,  39  Am.  St.  Rep.  196,  36  N.  E.  628. 

It  was  not  necessary  for  Wilson  Mc- 
Laughlin to  join  with  his  wife  in  filing  the 
petition  for  adoption. 

Bland  v.  Gollaher,  —  Tenn.  — ,  48  S.  V\\ 
320;  Re  McKeag,  141  Cal.  403,  99  Am.  St. 
Rep.  80,  74  Pac.  1039. 

The  contract  of  adoption  should  be  spe- 
cifically enforced. 

Kofka  V.  Rosicky,  41  Neb.  328,  25  L.R.A. 
207,  43  Am.  St.  Rep.  685,  59  N.  W.  788. 
Pemberton  v.  Pemberton,  76  Neb.  669,  107 
N.  W.  996;  Peterson  v.  Bauer,  83  Neb.  405. 
119  N.  W.  764;  Hespin  v.  Wendeln,  85  Neb. 
172,  122  N.  W.  852;  Van  Tine  v.  Van 
Tine,  —  N.  J.  Eq.  — ,  1  L.R.A.  155,  15  Atl. 


proceedings,  or  their  privies,  to  attack  de- 
cree of  adoption,  see  note  to  Phillips  v. 
Chase,  30  L.R.A.(N.S.)    159. 

As  shown  in  the  note  referred  to  in  8 
L.R.A.(N.S.),  and  by  the  later  cases  on  the 
question,  although  an  attempted  adoption 
IS  invalid  for  failure  to  follow  the  statu- 
tory requirements,  it  may  still  be  given 
force  and  effect  as  a  contract  by  virtue  of 
which  the  infant  may  assert  a  valid  claim 
to  the  interest  in  the  estate  of  the  proposed 
adopting  parents  to  which  he  would  have 
been  entitled  had  the  proceeding  been  ef- 
fective. Anderson  v.  Blakesly,  —  Iowa,  — , 
136  N.  W.  210,  following  Chehak  v.  Bat- 
tles, 8  L.R.A.(N.S.)  1130,  an  Iowa  case. 
And  to  same  effect  see  Milligan  v.  Mc- 
Laughlin, citing  the  note  in  8  L.R.A. 
(N.S.)    1130. 

And  ineffective  adoption  proceedings  in 
themselves,  or  when  accompanied  by  a  suffi- 
ciently definite  promise  to  leave  all  or  a 
certain  part  of  the  adopting  parents'  prop- 
erty to  the  adopted  children  upon  the  death 
of  the  parents,  may  amount. to  a  contract 
which,  although  made  for  the  children  by 
a  third  person,  when  fully  performed  by 
the  children,  may  be  enforced  against  the 
heirs  of  the  adopting  parents.  Hood  v. 
McGehee,  189  Fed.  205,  affirmed  in  117 
C.  C.  A.  664,  199  Fed.  989. 

Where  a  verbal  contract  of  adoption 
is  reduced  to  writing,  and  the  same  is  em- 
bodied in  a  petition  to  the  county  court 
for  the  adoption  of  the  infant,  and  accord- 
ing to  this  agreement  the  petitioner  under- 
taken, in  consideration  of  receiving  the 
infant,  to  rear,  educate,  nurture,  and  adopt 
him,  and  treat  him  as  if  he  were  his  own 
child,  the  infant  to  receive  the  adopting 
parent's  property  as  if  he  were  the  heir 
46  L.R.A.(N.S.) 


of  his  body,  and  bom  in  lawful  wedlock^ 
the  agreement  will  be  specifically  enforced 
in  equity  although  the  adoption  proceed in;^' 
was  never  prosecuted  to  a  final  order, 
where,  however,  the  child  fully  performed 
on  his  part.  Starnes  v.  Hatcher,  121  Tenn. 
330,  117  S.  W.  219. 

Although  the  statutory  requirement!^ 
necessary  to  a  legal  adoption  are  not  per- 
formed, but  the  adopting  parents  take  the 
child  to  their  home  and  thereafter  care 
for  and  treat  her  as  their  child,  and  rear 
her  in  the  belief  that  she  is  their  child, 
equity  will  decree  an  adoption  and  its  re- 
sultant rights,  since  to  do  otherwise  would 
result  in  palpable  injustice.  Thomas  v. 
Maloney,  142  Mo.  App.  193,  126  S.  W.  522. 

Where  the  child  enters  the  adopting 
parents'  household  as  their  child,  and  she. 
her  parents,  and  the  adopting  parents,  upon 
sufficient  grounds,  think  and  believe  that 
she  has  been  adopted,  and  thence  forward 
for  nearly  twenty-four  years  she  is  so  recog- 
nized, equity  will  specifically  enforce  a 
contract  of  adoption,  although  not  com- 
pleted by  an  actual  adoption.  Furman  v. 
Craine,  18  Cal.  App.  41,  121  Pac.  1007. 

Although  no  order  of  adoption  is  made, 
and  the  child  is  not  legally  adopted,  yet. 
where  she  was  received  in  the  family  under 
an  agreement  by  her  father,  who  was  the 
sole  surviving  parent,  by  which  he  trans- 
ferred the  right  to  her  custody,  control,  and 
services,  and  the  consideration  named  for 
the  transfer  was  a  covenant  to  adopt  the 
child,  and  to  support,  educate,  and  maintain 
her,  equity  will  specifically  enforce  the  con- 
tract after  full  performance  by  the  child, 
to  the  extent,  at  least,  of  securing  to  tho 
child  the  share  of  the  adopting:  parents'* 
property  to  which   she  was  entitled  under 
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249;  SUrnes  ▼.  Hatcher,  121  Tenn.  330,  117 
S.  W.  219;  Chehak  v.  Battles,  133  Iowa, 
107,  8  L.R.A.(N.S.)  1130,  110  N.  W.  330, 
12  Ann.  Cas.  140;  Winne  v.  Winne,  106 
N.  Y.  263,  82  Am.  St.  Rep.  647,  59  N.  E. 
832 ;  Hood  ▼.  McGehee,  189  Fed.  205 ;  Heal- 
ey  V.  Simpson,  113  Mo.  340,  20  S.  W.  881; 
Wright  V.  Wright,  99  Mich.  170,  23  L.R.A. 
196,  58  N.  W.  54. 

Mr.  Warren  Pratt,  for  appellees: 

The  order  of  adoption  is  invalid  unless 
the  record  affirmatively  shows  that  the  per- 
son adopting  resides  in  the  county  where 
the  proceedings  were  had. 

Ex  parte  Clark,  87  Cal.  638,  26  Pac.  967 ; 
Monk  y.  McDaniel,  120  Ga.  480,  47  S.  £. 
931;  Aldrich  v.  Steen,  71  Neb.  33,  98  N. 
W.  445,  100  N.  W.  311. 

Void  adoption  proceedings  are  insufficient 
to  constitute  a  valid  contract  for  heirship. 

Albring  v.  Ward,  137  Mich.  352, 100  N.  W. 
610;  Bowins  v.  English,  138  Mich.  178,  101 
N.  W.  204;  Calhoun  v.  Bryant,  28  S.  D. 
266,  133  N.  W.  273;  Lamb  v.  Morrow,  140 
Iowa,  89,  18  L.R.A.(N.S.)  226,  117  N.  W. 
1120;  Burnes  v.  Burnes,  132  Fed.  490; 
Shearer  v.  Weaver,  56  Iowa,  678,  9  N.  W. 
907;   Wallace  v.  Rappleye,   103  111.  258. 

Mr.   W.   T.    Wilcox   also   for   appellees. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  in  partition.  A  ques- 
tion of  title  arose  in  the  case,  the  solution 
-of  which  depends  upon  whether  or  not  cer- 
tain proceedings  seeking  to  adopt  Clarence 
Brother  McLaughlin  in  the  county  court  of 
Custer  county  were  valid  and  eflFectual,  or, 
if  ineffectual,  whether  there  was  a  contract 
■of  adoption  which  will  be  specifically  en- 
forced. 

The  record  shows  that  on  October  3, 
1906,  Mary  McLaughlin  filed  a  petition  in 
the  county  court  of  Custer  county,  setting 
forth   that   "she   resides   in   Logan   county, 


I  Nebraska,"   and  that  Brother  McLnugUin 
*'is  a  minor  male  child  under  the  age  of 
fourteen  years,  to  wit,  of  the  age  of  two 
years  on  the  23d  day  of  April  next;  that 
they  do  hereby  declare  that  they  (and  &zh 
of  us )  do  freely  and  voluntarily  adopt  said 
child   as   their   own,   upon   the  terms  and 
conditions  following,  to  wit:     Thev  intend 
hereby  to  make  it  an  heir  of  tbemselTes, 
with   the   right  to   inherit  from  them  the 
same  as  it  might  do  if  it  was  their  otd 
child ;  and  that  they  do  hereby  bestow  upon 
said   minor    child   equal   rights,   privileges. 
and  immunities  of  children  born  to  us  (or 
either    of    us)    in    lawful    wedlock."    The 
prayer  was  in  the  usual  form.    The  petitioc 
was  signed  and  sworn  to  by  Mary  McLaugh- 
lin alone.     On   the  same  day  Martin  Me 
Laughlin  and  Eva  McLaughlin,  the  parents 
of  the  child,  filed  their  signed  relinquish 
ment  and  consent  to  the  adoption,  setting 
forth  therein  that  they  and  the  child  residt 
in  Custer  county,  Nebraska;  that  they  are 
the  parents  of  the  child;    "that  Man  £• 
McLaughlin,  residing  at  Arnold,  in  the  coim- 
ty  of  Logan,  state  of  Nebraska,  desire  (s'> 
to  adopt  said  child,"  "granting  to  said  min- 
or child     .     .     .     full  heirship,  with  all  the 
rights  of  a  child  bom  in  lawful  wedlock  f 
and  relinquished  their  right  to  the  custody 
of  the  child  and  right  to  its  services  "tc 
the  end  that  said  child  shall  be  fully  adopt 
ed  by  the  said  Mary  E.  McLaughlin,  up(« 
the  terms  and  conditions  above  set  out;  and 
we  hereby  fully  consent  to  such  adoption 
And   each   party   waives   the    issuance  and 
service  of  notice,  and  asks  that  the  cause 
be  immediately  heard  and  determined/' 

The  record  of  the  county  court  recita 
that  on  the  same  day  the  matter  came  m 
for  hearing,  "the  said  petitioners  and  th? 
said  minor  child  being  present  in  court  ir. 
person.  And  also  Martin  McLaughlin  and 
Eva  McLaughlin,  parents  of  said  minor 
child,  whose  consent  is   filed."     The  court 


the  agreement.  Middle  worth  v.  Ordway, 
191  N.  Y.  404,  84  N.  E.  291, 

So,  where  in  consideration  of  a  woman 
who  was  the  mother  of  an  illegitimate  child 
marrying  him,  the  man  agrees  to  adopt 
the  child,  and  the  marriage  is  performed 
and  the  parties  live  tojrether  for  many 
years  as  husband  and  wife,  during  which 
the  child  lives  with  them  as  their  child 
and  is  treated  by  them  as  such,  the  agree- 
ment will  be  specifically  enforced  to  the 
extent  of  permitting  the  child  to  inherit 
from  the  husband,  although  the  agreement 
was  never  carried  out  by  a  valid  adoption. 
Martin  v.  Martin,  250  Mo.  539,  157  S.  W. 
575. 

And  an  oral  agreement  to  adopt  a  child 

and    leave  her   a   designated   share   of   his 

propertv  may  be  specificallv  enforced  where, 

■for   eighteen   years,   the    child,    in    reliance 
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thereon,  lived  with  the  promisor,  and  ren 
dered  him  valuable  services,  although  it  i: 
impossible  to  establish  a  valid  adoption 
Peterson  v.  Bauer,  83  Neb.  405,  119  N.  W. 
764. 

Where  there  is  no  agreement  to  leave  the 
infant  a  share  in  the  adopted  parents'  es- 
tate on  his  death,  separate  from  and  inde- 
pendent of  the  adoption,  but  the  purpose 
of  the  parties  is  merely  to  effect  the  adop- 
tion, there  being  no  agreement  as  to 
property  other  than  that  implied  by  the 
adoption,  if  the  adoption  does  not  have  th? 
effect  of  conferring  upon  the  child  the  risht 
of  inheritance  to  the  property  of  the  adopt 
ing  parents  in  a  foreign  state,  equity  wi! 
not  imply  or  enforce  such  an  agreement  for 
the  benefit  of  the  child.  Hood  v,  McGehee. 
189  Fed.  205,  affirmed  in  117  C.  C.  A.  664. 
199  Fed.  989.  A.  G.  S. 
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then  findfl  that  the  statements  of  the  peti- 
tion are  true,  that  Mary  McLaughlin  is  a 
proper  and  suitable  person  to  adopt  the 
child,  and  that  it  is  for  the  best  interest 
of  the  child  that  it  should  be  so  adopted. 
A  decree  was  then  entered  in  conformity 
with  these  findings. 

Mary  McLaughlin  was  the  wife  of  Wil- 
son McLaughlin.  She  died  intestate  in  Lo- 
gan county  on  the  11th  day  of  March,  1008, 
leaving  no  children  born  of  her  body.  The 
family  home  of  Wilson  and  Mary  McLaugh- 
lin was,  at  all  times  material  to  this  con- 
troversy, in  Logan  county,  and  they  never 
lived  in  Custer  county.  Martin,  the  father 
of  the  child,  at  this  time  was  living  in 
Logan  county,  and  working  for  his  brother 
Wilson  McLaughlin.  Eva  McLaughlin,  his 
wife,  the  mother  of  the  child,  was  a  resi- 
dent of  Custer  county,  and  the  child  was 
with  his  mT)ther.  AH  the  parties  interested 
were  present  in  court .  at  the  hearing.  It 
is  also  shown  that  Wilson  McLaughlin  con- 
sented to  the  adoption,  paid  for  making 
out  the  papers,  intended  to  sign  and  offered 
to  sign  the  petition  for  adoption  while  be- 
fore the  court,  but  that  his  counsel  said 
it  was  unnecessary  for  him  to  do  so.  After 
these  proceedings  the  child  was  taken  to 
the  home  in  Logan  county,  and  lived  in  the 
family  until  the  death  of  Mary  McLaughlin, 
and  to  the  time  of  the  trial  of  this  case  in 
district  court. 

In  this  action  brothers  and  sisters  of 
Mary  McLaughlin  are  claiming  the  land  as 
faer  heirs.  The  guardian  ad  litem  of  Clar- 
ence Brother  McLaughlin  intervened  and 
filed  a  petition  claiming  an  interest  in  the 
land  for  him  as  the  adopted  son  of  Mary 
McLaughlin.  He  also  set  up  a  contract  for 
tiis  adoption  and  to  make  him  her  heir,  and 
asked  that  if  the  court  found  the  adoption 
proceedings  were  invalid,  such  contract 
should  be  specifically  enforced,  and  the  boy 
decreed  to  have  the  same  interest  in  the 
property  as  if  he  had  been  the  natural  heir 
of  Mary  McLaughlin.  The  district  court 
held  that  the  adoption  proceedings  were 
void,  and  that  the  county  court  of  Custer 
county  was  without  jurisdiction.  It  also 
refused  to  specifically  enforce  the  alleged 
contract,  and  quieted  the  title  of  plaintiffs. 

The  provisions  of  the  Code  affecting  the 
determination  of  the  questions  presented 
are  §  798:  ''A  married  man,  not  lawfully 
separated  from  his  wife,  cannot  adopt  a 
minor  child  without  the  consent  of  his  wife; 
nor  can  a  married  woman,  not  thus  sepa- 
rated from  her  husband,  without  his  con- 
sent: Provided  the  husband  or  wife,  not 
consenting,  is  capable  of  giving  such  con- 
sent." §  800:  "Any  person  or  persons, 
desiring  to  adopt  a  minor  child,  shall  file 
in  the  county  court  of  the  county  where 
46  L.R.A.(N.S.) 


the  person  desiring  to  adopt  said  child  re- 
sides a  petition  stating  that  he  freely  and 
voluntarily  adopts  said  minor  child,  which 
petition  shall  be  signed  and  sworn  to  by 
the  person  so  desiring  to  adopt.  Said  pe- 
tition may  state  the  terms  and  conditions 
on  which  said  adoption  is  desired  to  be 
made." 

The  plaintiffs  contend  that  the  adoption 
proceedings  are  void  for  the  reasons:  (1) 
That  no  formal  consent  of  Wilson  McLaugh- 
lin was  given  to  the  adoption  of  the  child 
by  his  wife;  (2)  that  Mrs.  McLaughlin  was 
not  a  resident  of  Custer  county. 

Appellant  urges  that  the  consent  of  Wil- 
son McLaughlin  is  sufficiently  shown  by  the 
record  and  by  facts  in  evidence;  and  that 
the  appearance  of  the  adopting  parents  with 
all  the  other  interested  parties  was  suffi- 
cient to  confer  jurisdiction  upon  the  county 
court  of  Custer  county.  Appellant  also  con- 
tends that  the  provision  of  the  statute  con- 
ferring jurisdiction  upon  the  county  court 
where  the  person  desiring  to  adopt  the  child 
resides  is  directory  only.  He  argues  that 
though  an  ordinary  civil  action  must  be 
brought  in  the  county  in  which  the  defend- 
ant resides  or  may  be  summoned,  if  he 
enters  a  voluntary  appearance  in  an  action 
brought  in  another  county,  the  court  of 
that  county  would  acquire  jurisdiction; 
and  further,  that,  in  any  event,  Mary  Mc- 
Laughlin was  at  least  a  temporary  resident 
of  Custer  county,  and  this  is  all  that  is 
required.  He  further  has  pleaded  a  full 
performance,  on  the  part  of  the  surrender- 
ing parents  and  the  child,  of  the  contract 
of  adoption  and  to  make  the  child  the  heir 
of  Mary  McLaughlin,  and  maintains  that 
the  collateral  heirs  may  not  deny  the  va- 
lidity of  the  adoption  proceedings  or  the 
right  of  the  child  to  take  as  an  heir. 

An  examination  of  cases  in  other  states 
shows  that  there  are  two  classes  of  deci- 
sions upon  such  questions;  one  based  upon 
the  view  that,  since  statutes  of  adoption 
were  unknown  at  common  law,  the  powers 
conferred  upon  probate  or  county  courts  aro 
of  such  a  limited  and  special  nature  that 
all  proceedings  must  be  strictly  construed, 
no  presumptions  will  be  indulged  in,  that 
nothing  can  be  shown  outside  of  the  record 
to  supply  omissions  therein,  and  that  the 
statutory  requirements  must  be  strictly  fol- 
lowed in  all  respects  in  order  to  confer  jur- 
isdiction. The  other  class,  while  adhering 
to  the  view  that  statutory  requirements  as 
to  jurisdiction  must  be  complied  with,  take 
a  more  liberal  view,  and  hold  that  in  the 
exercise  of  the  jurisdiction  conferred  upon 
them  in  adoption  proceedings,  they  are 
courts  of  general  jurisdiction  in  that  re- 
gard, and  the  same  presumption  with  re- 
72 
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spect  to  the  regularity  of  th^r  proceedings 
applies  as  in  oilier  courts. 

Under  the  doctrine  announced  by  this 
court  in  Kergusou  v.  Uerr,  64  Neb.  650,  90 
N.  W.  626,  94  N.  W.  542,  the  latter  prin- 
ciple of  construction  has  been  adopted  in 
this  state,  and  the  decree  of  a  probate  court 
in  adoption  proceedings  *4iaB  all  the  force 
and  etiect  of  a  judgment,  being  subject  to 
collateral  attack  only  for  want  of  juris- 
diction." 

2<o  written  consent  to  the  adoption  of 
the  child  by  his  wife  was  signed  by  Wilson 
McLauglilin,  but  he  was  present  in  court  at 
the  licanng  of  the  petition,  and  made  no  at- 
tempt to  oppose  or  cpntest  the  granting  of 
the  same.  The  statute  does  not  require 
the  consent  of  tbe  husband  to  be  in  writing. 
Considering  the  whole  record,  the  petition, 
the  recital  of  the  proceedings,  the  findings, 
and  the  decree,  and  construing  them  to- 
gether in  connection  with  tlie  presumptions 
of  regularity,  we  think  it  is  sulliciently  es- 
tablisiied  tl.at  the  consent  of  the  husband 
was  granted  at  the  time  of  tiie  adoption 
proceedings.  Re  McKeag,  141  Cal.  403,  99 
Am.  St.  Kep.  80,  74  Pac.  1030;  Bland  v. 
Gollalier,  —  Tenn.  — ,  48  S.  W.  320. 

Were  the  proceedings  absolutely  void  and 
subject  to  attack  by  anyone  for  the  reason 
tl.at  Custer  county  was  not  the  county  in 
which  tlie  petitioner  resided?  One  of  the 
'eading  ca^es  on  this  question  is  Wolf's  Ap- 
peal, 10  Sadler  (Pa.)  139,  22  W.  N.  C. 
93,  13  Atl.  760.  The  Pennsylvania  statute 
of  adoption  is  similar  to  that  of  Nebraska 
in  the  respect  tliat  the  petition  must  be  pre- 
sented to  a  court  **in  the  county  where  he 
or  she  *niay   be  resident.'" 

A  petition  was  filed  by  a  person  who  al- 
leged he  was  a  resident  of  California,  and 
"is  now  a  temporary  resident  of  the  county 
in  which  the  proceedings  were  had."  Upon 
the  objection  that  the  court  acquired  no 
jurisdiction,  it  was  held  that  the  word 
"resident"  included  both  a  permanent  and  a 
temporary  resident,  and  that  the  petition 
was  sufficient  to  confer  jurisdiction.  As  we 
shall  see  later,  the  proceedings  were  also  up- 
held on  other  grounds.  See  also  Van  Matre 
V.  Sankey,  148  111.  536,  23  L.R.A.  665,  39 
Am.  St.  Rep.  1^6,  36  N.  E.  628,  involving 
tHe  validity  of  the  same  adoption  proceed- 
ings. 

In  other  states,  however,  adhering  to  the 
strict-construction  rule,  residence  in  the 
county  is  held  to  be  a  jurisdictional  fact. 
'J  he  question  is  discussed  at  length  in  a 
monographic  note  to  Van  Matre  v.  Sankey, 
in  39  Am.  St.  Rep.  210.  The  absurdity  of  i 
applying  the  rule  of  strict  construction  to  a 
code  which  expressly  provides  that  the  com- 
mon-law rule  of  strict  construction  shall 
not  apply  to  its  provisions,  is  pointed  out, 
46  L.R.A.(y.S.) 


and  it  is  said:  "The  statutes  frequently 
require  the  child  to  be  adopted,  and  tbe 
persons  adopting  it,  or  both,  to  be  resi- 
dents of  the  county  where  the  proceeding 
takes  place.  It  is  doubtful  whether  tbe 
want  of  such  residence,  as  a  matter  of  fact, 
is  such  an  irregularity  as  to  avoid  the  pro- 
ceedings. So  far  as  the  order  or  other 
writing  is  concerned,  any  statement  there- 
in from  which  it  can  be  reabonably  in- 
ferred that  the  parties  are  residents  of  tbe 
county  is  sufficient,  and  if  the*  adopting  par- 
ent should  falsely  state  himself  to  be  a 
resident,  both  he  and  his  personal  repre- 
sentative w|ll  be  estopped  from  controvert- 
ing the  statement  for  the  purpose  of  an- 
nulling the  adoption.  Re  Williams,  102 
Cal.  70,  41  Am.  St.  Rep.  163,  36  Pac  407; 
People  ex  rel.  Burns  v.  Bloedel  (Super. 
Buff.)  42  N.  Y.  S.  R,  453,  16  N.  Y.  Supp. 
837;  Abney  v.  De  Loach,  84  Ala.  393,  4 
So.  757."  In  the  same  note  (39  Am.  St 
Rep.  219)  we  find  the  following  on  tUe 
question  of  estoppel:  "If  a  person  resorts 
to  a  court  for  tbe  purpose  of  obtaining, 
and  does  tliere  obtain,  a  decree  or  judg- 
ment, though  it  is  void  as  against  hi« 
adversary,  yet  if  the  latter  accepts  anl 
acts  upon  it,  he  at  whose  instance  it 
is  obtained  is  estopped  from  asserting  its 
invalidity  for  the  purpose  of  seeking  some 
advantage  to  himself,  or  of  subjecting  tbe 
innocent  party  to  some  loss  or  punish- 
ment. ...  If  the  adopting  parent 
conducts  such  proceedings,  and  procures 
an  order  or  agreement  of  adoption,  and 
takes  the  child  into  his  family,  wliere  it 
assumes  the  place  and  duties  of  his  child, 
we  think  the  courts  will  not  permit  him 
to  subsequently  urge  that  bis  proceedings 
were  void.  Nor,  indeed,  up  to  the  present 
time  has  any  adopting  parent  ever  under- 
taken to  do  so,  but  in  several  cases,  after 
his  death,  persons  connected  with  him  by 
ties  of  consanguinity  have  tried  to  claim 
his  estate,  and  incidentally  to  assert  that 
the  order  of  adoption  procured  and  respect* 
ed  by  him  was  void." 

It  seems  apparent  that  the  object  of  the 
statute,  permitting  a  person  desiring  to 
adopt  a  child  to  present  his  petition  to  the 
county  court  of  his  residence,  is  primarily 
for  the  benefit  of  the  child,  so  that  if,  in 
after  years,  his  right  to  inherit  should  be 
questioned,  he  would  be  furnished  a  record 
within  the  county  of  his  adoptive  part^nts' 
residence,  to  which  he  might  readily  r^fer 
to  ascertain  his  status  and  what  his  righu 
of  heirship  by  adoption  were.  The  evil  to 
be  guardt'd  against  was  apparently  the  con- 
tingency of  an  adoption  being  made  in  one 
county,  the  residence  of  the  adopting  par- 
ents of  the  child  being  in  another  state  or 
county  perhaps  hundreds  or  thousands  of 
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milee  removed.    In  such  case,  if  the  adopted 
child  were  ignorant  of  the  facts,  he  might 
be    deprived  of   his  lawful   inheritance  for 
want  of  the  record   evidence   necessary   to 
substantiate  his  claim.     Taking  this  view 
of  the  statute,  we  think  it  was  not  designetl 
to    be   used   as   a  sword   to   cut   down   the 
rights  of  the  child,  but  its  intention  was 
beneficent,    and    its    purpose    was    to    pro- 
tect  him  against  other  claimants   by   fur- 
nishing him   accessible   proof  of   his  adop- 
tion.   In  this  case,  all  the  parties  appeared 
before  the  county  court  of  Custer  county; 
the  parents  relinquished  the  child;  and  Mrs. 
Mclaughlin   adopted   it  as  her   heir  in   as 
solemn  a  manner  as  she  could  do  so.     She 
took   the  care   and   custody   of   the   child: 
took  it  to  her  home  in  Logan  county  and 
treated  and  considered  it  as  her  own  until 
the  time  of  her  death.    During  her  lifetime 
she  made  no  attempt  to  repudiate  the  ob- 
ligation   which   she   had   entered    into,   but 
ratified  and  confirmed  the  contr&ct  of  adop- 
tion.    The  surrendering  parents  performed 
to  the  full   extent  on  their   part,  and  are 
interposing   no  objections   to   the   adoption 
proceedings  and  no  claim  to  the  child.     We 
think  no  court  would,  under  the  facts  be- 
fore us,  have  permitted   Mrs.  McLaughlin, 
during  her  lifetime,  to  deny  that  the  child 
in  her  possession  had  been  adopted  and  ha^l 
the   rights  of  a  lawful   heir,  and   her  col- 
lateral heirs  are  equally  estopped.    As  was 
said  in  Wolfs  Appeal,  supra:     "They  are 
not  here  in  the  interest  nor  on  beValf  of 
the   innocent  subject  of  adoption,  but   de- 
cidedly against  the  same.    They  are  either 
strangers  to  the  adoption  proceedings,  and 
therefore  have  no  standing  in  court,  or  they 
are  privies  in  blood  or  in  law,  and  staml 
in  the  shoes  of  Samuel  Sankey,  through  and 
under  whom  they  claim."     It  is  also  said 
in  the  opinion  that  many  cases  were  cited 
where  decrees  had  been  set  aside  for  or  in 
the  interest  of  the  adopted  child,  but  none 
were  cited  where  such  decrees  were  revoked, 
where  the  revocation  would  be  a?ainst  the 
innocent  child.     See  also  Re  Williams,  and 
Re    McKeag,   supra.     Even    if   the   county 
court  of   Custer  county   had    not   acquired 
jurisdiction,  we  think  the  facts  proved  a? 
to   what  occurred   at  the  time  all   parties 
met  in   the  county   court  are   sufficient  to 
justify  a  holding  that  the  child  is  entitled 
to   the   specific    performance  of   the   agree- 
ment to  make  him   the  heir  of  Mary  Mc 
Lau&rhlin,    under    the    rules    laid    down    in 
Koa-a  V.  Rosioky,  41   Neb.  328,  25  L.R.A 
207,  43  Am.  St.  Fep.  685,  60  N.  W.  788 
Pemherton  ▼.  Pemherton,  76  Neb.  669,  107 
N.  W.  006:  P«*ter«on  v.  Bauer.  83  Neb.  405. 
no  N.  W.  764:  H"i«pin  v.  Wendeln.  85  Neb 
172.  122  N.  W.  852:  Johnson  v.   Risi-herg. 
90   Neb.   217.    133  N.   W.   183.     The  same 
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view  is  taken  in  Iowa  and  in  some  othi'i 
states.  Note  to  Chehak  v.  Battles,  8  L.K.A. 
(N.S.)   1130,  and  cases  cited  in  note. 

Controversies  over  the  validity  of  adop- 
tion proceedings  are  not  infrequent.  It  h 
to  be  regretted  that  where  the  statutes  are 
so  plain,  the  requirements  so  simple,  and 
the  consequences  may  be  so  momentous, 
more  care  is  not  exercised  by  the  county 
courts,  and  more  attention  paid  to  detail 
by  counsel.  Though  we  are  of  the  opinion 
that  the  county  court  of  another  county 
than  that  in  which  the  adopting  parents 
reside  should  refuse  to  receive  and  file  a 
petition  for  adoption,  under  the  facts  in 
this  case,  we  are  of  opinion  that  tiie  col- 
lateral heirs  of  Mrs.  McLaughlin  are  es- 
topped to  deny  the  validity  of  the  adoption 
proceedings;  that  the  proceedings  taken  on 
the  day  of  the  hearing,  the  relinquishment 
upon  conditions,  and  the  delivery  of  the 
child,  together  with  the  other  facts  in  evi- 
dence, constituted  a  completed  contract  for 
adoption  and  heirship,  and  that  the  inter- 
vener is  entitled  to  inherit  as  the  heir  of 
Mary   McLaughlin. 

The  judgment   of   the  District  Court   i& 
therefore  reversed. 

Barnes,  Fawcett,  and  Hamer,  J  J.,  not 

sitting. 


UNITED    STATES    CIRCUIT    COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

FIRST     NATIONAL     BANK     OF     ANA- 
MOOSE,  Plflf.   in   Err., 

V. 

UNITED  STATES  OF  AMERICA, 

(—  C.  C.  A.  — ,  206  Fed.  374.) 

Criminal  law  —  statute  —  persons  af- 
fected. 

1.  A  penal  statute  which  creates  a  new 
?rime  and  prescribes  a  punishment  for  it 
must  clearly  state  the  persons  and  acts 
lenounced. 

Head  notes  by  Sanborn,  Circuit  Judge. 


Xote, '^  Tntorlcattna  Utptor:  criminal 
Uahnity  i>f  coUector  of  draft  attached 
to  hill  of  lading  of  liq^ior^ 

The  position  taken  in  Ftrrt  Nat.  Bank 
V.  United  Stater  is  supported  by  Danciger 
V.  Stone,  188  Fed.  510,  apparently  the 
only  other  case  in  point,  where  the  court, 
in  answer  to  a  contention  that  certain  li- 
quor dealers  were  not  entitl<*d  to  the  pro- 
*-ection  of  the  interstate  commerce  clause, 
because  upon  interstate  shipments  they 
forwarded  siffht  drafts  on  the  consignees 
with  bills  of  ladinsr  attached,  to  loeal  banfcs 
it  the  point  of  consismment.  held  t^Rt  the 
premise  of  the  contention  was  unfotinded, 
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A  penon  who,  or  an  act  which,  is  not, 
by  thd  expressed  terms  or  plain  meaning 
of  the  law,  clearly  within  the  class  of  per- 
soBfl  or  within  the  class  of  acts  it  de- 
nounces, will  not  sustain  a  conviction  under 
it. 

Statnte  —  oonstrnction  —  ^neral  fol- 
lowing particular  words. 
t.  The  rule  that,  where  general  words 
follow  the  enumeration  of  particular  classes 
of  persons  or  of  acts,  the  general  words 
should  be  construed  to  apply  to  persons  or 
acts  of  the  same  general  nature  or  class 
as  those  enumerated,  is  especially  applica- 
ble to  statutes  defining  crimes  and  regulat- 
ing their  punishment. 

Same  ^  construction  by  executive. 

3.  It  is  an  established  rule  of  the  nation- 
al courts  that  the  contemporaneous  con- 
struction ^ven  to  an  act  of  Congress  by 
the  executive  officers  charged  with  its  en- 
forcement, though  not  controlling,  is  en- 
titled to  great  weight,  and  should  not  be 
disregarded  or  overturned  except  for  co- 
gent reasons,  nor  unless  it  is  clear  that 
their  interpretation  was  erroneous. 

Intoxicating    liquor    —     collection    of 
draft  ^  penalty. 

4.  The  collection  by  a  bank  of  a  sight 
draft  for  the  purchase  price  of  liquor  trans- 
ported in  interstate  commerce,  and  the 
delivery  to  the  consignee  of  a  bill  of  lading 
attached  to  the  draft,  the  possession  of 
which  bill  was  necessary  to  enable  the  con- 
signee to  obtain  a  delivery  of  the  liquor, 
does  not  subject  the  bank  to  a  fine  under 
f  239  of  the  Penal  Code  (act  March  4, 
1909,  chap.  321,  35  Stat,  at  L.  1136,  U.  S. 
^omp.  Stat.  Supp.  1911,  p.  1662). 

^(Trieber,   District  Judge,   dissents.) 


V; 


(June  13,  1913.) 


ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  North 
Dakota  to  review  a  judgment  convicting  de- 
fendant of  collecting  a  draft  attached  to  a 
bill  of  lading  for  intoxicating  liquors  in 
violation  of  statute.    Reversed. 

The  facts  are  stated  in  the  opinion. 


for  the  reason  that  the  banks  did  not,  in 
collecting  the  drafts  and  delivering  the 
bills  of  lading  to  the  consignee,  violate  the 
statute  under  consideration. 

The  opinion  in  the  Fibst  Nat.  Bank 
Case  sufficiently  refers  to  the  remarks  of 
Judges  Smith  and  Hough  in  United  States 
Exp.  Co.  v.  Friedman,  112  C.  C.  219,  191 
Fed.  673,  and  United  States  v.  87  Barrels, 
180  Fed.  215. 

It  may  be  of  interest  to  note  that  it  has 
been  held  that  a  statute  limiting  the  trans- 
porting or  carrying  of  intoxicating  liquors 
by  any  express  or  railway  company,  or 
any  common  carrier,  or  person,  or  anyone 
as  the  agent  or  employee  thereof,  only  ap- 
plies to  common  carriers  and  those  engaged 
46  L.R.A.(N.S.) 


Argued  before  Sanborn,  Circuit  Judge, 
and  William  H.  Hunger  and  Trieber,  Dis- 
trict Judges. 

Messrs.  George  R.  Bobbins  and  George 
A.  Bangs,  for  plaintiff  in  error: 

In  construing  penal  statutes,  it  is  tht 
province  of  the  legislative  department  to 
prescribe  punishment  for  forbidden  acts; 
the  court  has  no  power  to  impose  a  punish- 
ment not  prescribed  by  the  legislature,  and 
it  is  always  safe  and  wise  to  impose  no 
punishement  until  the  court  can  say  that 
the  legislature  has  iif  fact,  as  w^  as  ia 
intent,  prescribed  the  same. 

United  States  v.  Wiltberger,  5  Wbeat.  76, 
96,  5  L.  ed.  37,  42;  H.  Hackfeld  &  Co.  v. 
United  States,  197  U.  S.  442,  450,  49  L.  ed. 
826,  829,  25  Sup.  Ct.  Rep.  456;  Sarlls  t. 
United  States,  162  U.  S.  570,  575,  33  L.  ^ 
556,  558,  14  Sup.  Ct.  Rep.  720;  2  Lewis's 
Sutherland,  Stat.  Constr.  520;  23  Am.  & 
Eng.  £nc  Law,  2d  ed.  658;  State  v.  Finch, 
37  Minn.  433,  34  N.  W.  904 ;  State  ▼.  Walsh, 
43  Minn.  444,  45  N.  W.  721;  United  States 
V.  Corbett,  215  U.  S.  233,  242,  54  L.  ed. 
173,  176,  30  Sup.  Ct.  Rep.  81. 

Contemporaneous  legislative,  administra- 
tive, or  executive  interpretation  is  entitled 
to  great  weight  with  the  courts  and  in  nxauT 
cases  when  undisturbed  for  a  period  of 
years  is  held  controlling. 

1  Kent,  Com.  465;  Cooley,  Const.  Lira. 
6th  ed.  81;  2  Lewis's  Sutherland,  Stat 
Constr.  472-476;  Stuart  v.  Laird,  1  Cranch. 
299,  309,  2  L.  ed.  115, 118;  Martin  v.  Hunter. 
1  Wheat.  351,  4  L.  ed.  109;  M'CuUoch  t. 
Maryland,  4  Wheat.  316,  401,  4  L.  ed.  579, 
600;  Cohen  v.  Virginia,  6  Wheat.  264,  399, 
418,  420,  5  L.  ed.  257,  290,  294,  295;  Ed- 
wards V.  Darby,  12  Wheat.  206,  210,  6  L 
ed.  603,  604 ;  United  States  v.  Pugh,  99  U. 
S.  265,  25  L.  ed.  322;  Ames  v.  Kansas,  111 
U.  S.  449,  469,  28  L.  ed.  482,  490,  4  Sup. 
Ct.  Rep.  437;  The  Laura  (Pollock  ▼. 
Bridgeport  S.  B.  Co.)  114  U.  S.  411,  416, 
29  L.  ed.  147,  148,  6  Sup.  Ct  Rep.  881: 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  23, 


in  the  carrying  business.  State  ▼.  Wignall 
150  Iowa,  650,  34  L.R.A.(N.S.)  607,  12S 
N.  W.  935.  And  that,  on  the  other  hand, 
in  State  v.  Decker,  172  Ind.  614,  89  N.  E. 
316,  it  was  held  that  a  statute  making  it 
unlawful  "for  any  railroad,  or  any  common 
carrier  or  agent  thereof,  or  any  draymaa. 
or  other  person  or  persons,  corporation  or 
firm,  to  ship,"  etc.,  intoxicating  liquors 
under  false  or  fictitious  names,  applied  to 
any  and  all  individuals,  although  not  en- 
gaged  in  the  business  of  a  common  carrier. 
As  to  the  effect  of  attaching  draft  to  bill 
of  lading,  upon  the  question  of  the  place 
or  time  of  sale,  see  the  note  to  Hamiltos 
V.  Joseph  Schlitz  Brewing  Co.  2  L.RA- 
(N.S.)    1078.  B.   B,   B. 
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35  L.  ed.  363,  370,  11  Sup.  Ct.  Rep.  699; 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S. 
049,  691,  3G  L.  ed.  294,  309,  12  Sup.  Ct. 
Rep.  495;  Butte  City  Water  Co.  v.  Baker, 
190  U.  S.  119,  127,  49  L.  ed.  409,  412,  25 
Sup.  Ct.  Rep.  211;  Rogers  v.  Goodwin,  2 
Ma88.  475;  Portland  Bank  v.  Apthorp,  12 
MasB.  252;  Com.  v.  Parker,  2  Pick.  550; 
People  ex  rel.  Badger  v.  Loewenthal,  93  111. 
191;  Eaaex  Co.  v.  Pacific  Mills,  14  Allen, 
389;  Com.  v.  Lockwood,  109  Mass.  323,  12 
Am.  Rep.  699;  People  ex  rel.  Lynch  v.  La 
Salle  County,  100  111.  495;  Easton  v.  Pick- 
ersgill,  65  N.  Y.  310;  Re  Washington 
Street  Asylum  R.  Co.  115  N.  Y.  442,  22  N.  E. 
356;  People  ex  rel.  Hughes  v.  May,  3  Mich. 
598;  Johnson  v.  Ballou,  28  Mich.  397; 
Atty.  Gen.  v.  Preston,  56  Mich.  177,  22  N. 
\V.  261;  Dean  v.  Borchsenius,  30  Wis.  236; 
Scanlon  y.  Childs,  33  Wis.  663;  Ferris  v. 
Coover,  11  Cal.  176;  Lick  v.  Faulkner,  25 
CaL  405;  Fall  v.  Hazelrigg,  45  Ind.  576, 
15  Am.  Rep.  278;  State  Tax  Comrs.  v.  Hol- 
liday,  150  Ind.  216,  42  L.R.A.  286,  49  N.  E. 
14;  State  ex  rel.  Home  v.  Holcomb,  46  Neb. 
88,  64  N.  W.  437;  Fullington  v.  Williams, 
98  Ga.  807,  27  S.  E.  183;  Auditor  v.  Cain, 
22  Ky.  L.  Rep.  1888,  61  S.  E.  1016. 

Messrs.  Joseph  S.  Gray  don  and  Law- 
rence Maxwell  also  for  plaintiff  in  error. 

Mr.  Charles  £.  Littlefield,  lor  tbo 
United  States: 

Congress  expressed  itself  so  that  the 
court  is  not  required  to  defeat  its  express 
purpose  by  an  artificial  construction  of  the 
language  used. 

United  States  v.  Mescall,  215  U.  S.  26,  54 
L.  ed.  77,  30  Sup.  Ct.  Rep.  19;  National 
Bank  v.  Ripley,  161  Mo.  132,  61  S.  W.  587; 
Gillock  V.  People,  171  111.  307,  49  N.  E.  712; 
Winters  v.  Duluth,  82  Minn.  127,  84  N.  W. 
788;  State  v.  Schuchmann,  133  Mo.  Ill,  33 
S.  W.  35,  34  S.  W.  842;  United  States 
Cement  Co.  v.  Cooper,  172  Ind.  599,  88  N.  E. 
69;  Woodworth  v.  State,  26  Ohio  St.  196; 
Foster  v.  Blount,  18  Ala.  687;  United 
States  Y.  Union  Supply  Co.  215  U.  S.  55, 
54  L.  ed.  88,  30  Sup.  Ct.  Rep.  15. 

The  acting  "as  such  agent  for  said  brew- 
ing company,"  in  order  to  "complete  the 
sale  and  delivery  of  said  case  of  beer  to  said 
Meyers,"  constitutes  acts  "in  connection 
with  the  transportation,"  etc.,  in  interstate 
commerce  of  the  beer  in  question. 

Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Sup.  Ct.  Rep.  664;  Employers'  Lia- 
bility Cases  (Howard  y.  Illinois  C.  R.  Co.) 
207  U.  S.  495,  62  L.  ed.  307,  28  Sup.  Ct 
Rep.  141;  Second  Employers'  Liability  Cases 
( Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Farwell  v.  Boston  &  Vy.  R.  Corp.  4  Met.  49, 
:t8  Am.  Dec.  339,  15  Am.  Neg.  Cas.  407; 
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Delamater  v.  South  Dakota,  205  U.  S.  03, 
51  L.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10  Ana. 
Cas.  733.     • 

The  matter  of  the  collection  of  the  pur- 
chase price  by  the  carrier  is  not  a  duty 
resting  upon  the  carrier  at  common  law, 
and  one  that  the  seller  of  intoxicating 
liquors  can  require  it  to  perform. 

Danciger  v.  Wells,  F.  &  Co.  164  Fed.  37t. 

Mr.  £dward  £ngerud  also  for  tbt 
United  States. 

Mr.  William  W.  Watts,  anUctis  curim: 

The  bank  is  not  connected  with  the  actual 
transportation  and  delivery  of  the  ship* 
ment,  within  the  meaning  of  the  statute. 

The  construction  placed  upon  §  230  by 
the  lower  court  makes  that  section  pro- 
hibit the  bank  from  engaging  in  the  exer- 
cise of  its  right  of  property  in  the  collec- 
tion of  drafts  in  interstate  commerce. 

If  it  can  be  avoided,  such  construction 
should  not  be  resorted  to. 

Employers'  Liability  Cases  (Howard  ▼. 
Illinois  C.  R.  Co.)  207  U.  S.  501,  52  L.  ed. 
310,  28  Sup.  Ct.  Rep.  141 ;  Standard  Oil  Co. 
V.  United  States,  221  U.  S.  1,  104,  55  L.  ed. 
619,  662,  34  L.R.A.(N.S.)  834,  31  Sup.  Ct. 
Rep.  502,  Ann.  Cas.  1912  D,  734;  Ameri- 
can Exp.  Co.  V.  Kentucky,  206  U.  S.  141,  51 
L.  ed.  994,  27  Sup.  Ct.  Rep.  609. 

Where  the  carrier  engages  in  the  actual 
transportation  and  delivery  in  a  bona  fide 
carrying  and  delivery  of  the  goods,  as  dis- 
tinguished from  the  conniving  carriage  and 
delivery  of  the  goods,  his  old  rights  are  in 
no  way  restricted. 

Fairbank  v.  United  States,  181  U.  8. 
283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep.  648,  15 
Am.  Crim.  Rep.  136 ;  Jones  v.  United  States, 
24  L.R.A.(N.S.)  143,  95  C.  C.  A.  213,  170 
Fed.  1;  American  Exp.  Co.  v.  Iowa,  196  U. 
S.  133,  49  L.  ed.  417,  25  Sup.  Ct.  Rep.  182; 
United  States  v.  Adams  Exp.  Co.  119  Fed. 
240;  United  States  v.  Orene  Parker  Co.  121 
Fed.  697;  Com.  v.  Russell,  11  Ky.  L.  Rep. 
576;  United  States  v.  American  Tobacco 
Co.  221  U.  S.  179,  55  L.  ed.  693,  31  Sup.  Ct. 
Rep.  632. 

While  Congress  may  regulate  the  instru- 
mentalities in  interstate  commerce,  it  can- 
not, by  an  act,  directed  to  the  carriers, 
indirectly  prohibit  legitimate,  interstate 
commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1-15,  6  L.  ed. 
23-27 ;  Welton  v.  Missouri,  91  U.  S.  276,  23 
L.  ed.  347;  Mobile  County  v.  Kimball,  102 
U.  S.  691,  26  L.  ed.  238;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  347,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  Louisville  &  N. 
R.  Co.  V.  F.  W.  Cook  Brewing  Co.  223  U.  8. 
70,  56  L.  ed.  355,  32  Sup«  Ct.  Rep.  189; 
Adams  Exp.  Co.  v.  Kentucky,  206  U.  S.  129, 
51  L.  ed.  987,  27  Sup.  Ct.  Rep.  606;  Adams 
Exp.  Co.  V.  Kentucky,  214  U.  S.  218,  63  L. 
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ed.  972,  29  Sup.  Ct.  Rep.  633;  Bowman  ▼. 
Chicago  &  N.  VV.  R.  Co.  125  U.  8.  465,  31  L. 
«d.  700,  1  Inters.  Com.  Rep.  82^,  8  Sup.  Ct. 
Rep.  689,  1062;  License  Cases,  5  How.  504, 
12  L.  ed.  256. 

Congress  lias  only  such  power  with  re- 
spect to  commerce,  as  is  not  limited  or  re- 
stricted by  the  other  provisions  of  the 
Constitution. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Sinking  Fund  Cases,  99  U.  S.  700,  718,  25 
L.  ed.  496,  501;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  358,  47  L.  ed.  502,  23  Sup. 
Ct.  Rep.  321,  13  Am.  Crim.  Rep.  561 ;  Leisy 
V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681; 
Fairbank  v.  United  States,  181   U.  S.  283, 

45  L.  ed.  862,  21  Sup.  Ct.  Rep.  648,  15  Am. 
Crim.  Rep.  135;  Northern  Securities  Co.  ▼. 
United  States,  193  U.  S.  197,  4^  L.  ed.  679, 
24  Sup.  Ct.  Rep.  436;  Johnson  ▼.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup. 
Ct  Rep.  158,  17  Am.  Neg.  Rep.  412;  Adair 
V.  United  States,  208  U.  S.  161,  167,  52  L. 
ed.  436,  439,  28  Sup.  Ct.  Rep.  277,  13  Am. 
Cas.  764;  Hipolitc  Egg  Co.  v.  United  States, 
220  U.  S.  45,  55  L.  ed.  304,  31  Sup.  Ct.  Rep. 
364;  Slaughter-House  Cases,  16  Wall.  36, 
75,  21  L.  ed.  394,  408;  United  States  v.  43 
Gallons  of  Whiskey  (United  States  v. 
Lariviere)  93  U.  S.  188,  194,  23  L.  ed.  840, 
847;  ButtHeld  ▼.  Stranahan,  192  U.  S.  470, 
48  L.  ed  525,  24  Sup.  Ct.  Rep.  349;  Cohen 
V.  Virginia,  6  Wheat.  264,  5  L.  ed.  257; 
Harriman  v.  Northern  Securities  Co.  197  U. 
8.  244,  49  L.  ed.  739,  25  Sup.  Ct.  Rep.  493; 
Kansas  v.  Colorado,  206  U.  S.  91,  51  L.  ed. 
972,  27  Sup.  Ct.  Rep.  655;  Keller  v.  United 
States,  213  U.  S.  148,  53  L.  ed.  741,  29  Sup. 
Ct  Rep.  470,  16  Ann.  Cas.  1066. 

If  Congress  exceeds  its  power,  it  is  the 
duty  of  the  court  to  say  its  act  is  not  the 
law  of  the  land. 

M'Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  Sinking  Fund  Cases,  99  U.  S. 
700,  720,  25  L.  ed.  490,  501. 

In  whatever  language  a  statute  may  be 
framed,  its  purpose  must  be  determined  by 
its  effect. 

Henderson  v.  New  York  (Henderson  v. 
Wickham)  92  U.  S.  259,  23  L.  ed.  543;  Chy 
Lung  V.  Freeman,  92  U.  S.  275,  23  L.  ed. 
650. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court:    • 

The  First  National  Bank  of  Anamoose 
complains  that  it  was  convicted  and  fined 
vnder  f  239  of  the  Penal  Code  [35  Stat,  at 
L.  1136,  chap.  321,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1662]  upon  these  conceded  facts: 
One  Meyers,  a  resident  of  Anamoose,  in 
North  Dakota,  ordered  a  case  of  beer  of  the 
Ha  mm  Brewing  Company,  a  corporation  of 
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Minnesota.  The  brewing  company  accept- 
ed the  order  at  St  Paul,  sliipped  the  beer 
thence  to  Anamoose  via  the  "Soo"  Railway 

• 

Company,  and  received  a  bill  of  lading  frozL 
that  company  under  an  agreement  that  the 
company  would  not  deliver  the  beer  to 
Meyers  until  he  presented  the  bill  of  lading 
to  its  agent  at  Anamoose.  The  brewing 
company  then  attached  a  sight  draft  cc 
Meyers  for  the  purchase  price  of  the  beer 
to  the  bill  of  lading,  and  sent  them  to  iht 
bank  at  Anamoose,  which  agreed  with  the 
vendor  to  collect  the  draft  from  Meyers,  and 
to  deliver  the  bill  of  lading  to  him  so  as  tc 
enable  him  to  receive  the  shipment  of  beer 
from  the  railroad  company,  and  thereby  tc 
complete  the  sale  and  delivery  of  tbe 
beer.  Section  239  of  the  Penal  Code  reads 
in  this  way:  "Any  railroad  company,  ex- 
press company,  or  other  common  carrier,  or 
any  otiier  person  who,  in  connection  with 
the  transportation  of  any  Bpirituou$, 
vinous,  malted,  fermented,  or  other  intoxi- 
cating liquor  of  any  kind,  from  one  sUne. 
territory,  or  district  of  the  United  States, 
or  place  noncontiguous,  to,  but  subject  tc. 
the  jurisdiction  thereof,  into  any  other 
state,  territory,  or  district  of  the  United 
States,  or  place  noncontiguous  to,  but  sub- 
ject to,  the  jurisdiction  thereof,  or  from  anj 
foreign  country  into  any  state,  territory,  or 
district  of  the  United  States,  or  place  noL 
contiguous  to,  but  subject  to,  the  juristic 
tion  thereof,  shall  collect  the  purchase  pricp 
or  any  part  thereof,  before,  on,  or  after  de- 
livery, from  the  consignee,  or  from  anj 
other  person,  or  shnll  in  any  manner  act  as 
the  agent  of  the  buyer  or  seller  of  any  sue-, 
liquor,  for  the  purpose  of  buying  or  selling 
or  completing  the  sale  thereof,  saving  or.!y 
in  the  actual  transportation  and  deliveri 
of  the  same,  shall  be  fined  not  more  than 
five  thousand  dollars." 

Counsel  for  the  bank  contend  thai  tbf 
fact)  of  the  case  did  not  bring  it  or  its  act. 
within  any  of  the  classes  of  persons  or  acts 
which  til  is  statute  subjects  to  6ne  for  col- 
lecting the  price  of  liquor.  The  attorneys 
for  the  government,  on  the  other  hand,  in- 
sist that  the  statute  subjects  to  punishmest 
all  perrons  and  all  corporations  that  col- 
lect the  purchase  price  of  liquor  transport 
ed  in  interstate  commerce,  or  tliat  act  a» 
agents  of  vendor  or  vendee  in  the  buying 
or  selling  thereof;  and  this  interprptattou 
of  the  law  was  sustained  in  an  elaborate 
opinion  by  the  learned  judge  below,  whiel 
may  be  found  in  190  Fed.  336. 

I'he  statute,  however,  does  not  read,  as  it 
seems  as  though  it  naturally  would  bare 
read  If  such  had  been  the  intention  of  Con- 
gress, that  every  person  who,  in  connectior) 
with  the  transportation  thereof  in  inter- 
state commerce,  should  collect  the  purchase 
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price  of  interstate  liquor,  or  who  should  act 
as  the  agent  of  the  buyer  or  seller  for  thr 
purpose  of  buying,  selling,  or  completing 
the  sale  thereof,  should  be  fined  tliereuii- 
der.  By  the  terms  it  contains  it  does  not 
embrace  within  its  denunciation  all  persons, 
but  expressly  limits  its  condemnation  to 
"any  railroad  company,  express  company,  or 
other  common  carrier,  or  other  person" 
who*  in  connection  with  the  interstate 
transportation,  collects  or  acts  as  agent. 
And,  if  the  contention  of  counsel  for  the 
government  were  to  prevail,  the  words  "rail- 
road company,  expi*es8  company,  or  other 
common  carrier,  or  other,"  in  the  law, 
would  become  futile,  and  the  statute  would 
be  made  to  read  "any  person  who,"  etc.,  in 
violation  of  the  maxim  that  "all  the  words 
of  a  law  must  have  effect,  rather  than  that 
part  should  perish  by  construction."  St. 
Louis  y.  Lane,  110  Mo.  254,  258,  19  S.  W. 
533;  Knox  County  v.  Morton,  15  C.  C.  A. 
671,  675,  32  U.  S.  App.  613,  68  Fed.  787, 
7'^0;  Wrightman  v.  Boone  Countv,  31  C.  C. 
A.  570,  572,  60  U.  S.  App.  100,  83  Fed.  435, 
437;  Robert  J.  Boyd  Paving  &  Contracting 
Co.  v.  Ward  28  C.  C.  A.  667,  674,  55  U.  S. 
App.  730,  86  Fed.  27,  34. 

The  statute  creates  and  denounces  a  new 
offense.  A  penal  statute  which  creates  a 
new  crime  and  prescribes  its  punishment 
must  clearly  state  the  persons  and  acts  de- 
nounced. A  person  who,  or  an  act  which, 
is  not,  by  the  expressed  terms  of  the  law, 
clearly  within  the  class  of  persons,  or  with- 
in the  class  of  acts,  it  denounces,  wiil  not 
sustain  a  conviction  thereunder.  One  ought 
not  to  be  punished  for  a  new  offense  unless 
he  and  his  act  fall  plainly  within  the  class 
of  persons  or  the  class  of  acts  condemned  by 
the  statute.  An  act  which  is  not  clearly  an 
offense  by  the  expressed  will  of  the  legis- 
lative department  before  it  was  don^  may 
Qot  be  lawfully  or  justly  made  so  by  con- 
struction after  it  is  committed,  either  by 
the  interpolation  of  expressions  or  by  the 
expunging  of  some  of  its  words  by  the  ju- 
diciary. Ex  post  facto  construction  is  as 
vicious  as  ex  post  facto  legislation.  "To 
determine  that  a  case  is  within  the  inten- 
tion of  a  statute,  its  language  must  author- 
ize us  to  say  so.  It  would  be  dangerous,  in- 
deed, to  carry  the  principle  that  a  case 
which  is  within  the  reason  or  mischief  of 
a  statute  is  within  its  provisions  so  far  as 
to  punish  a  crime  not  enumerated  in  the 
statute,  because  it  is  of  equal  atrocity,  or 
of  kindred  character,  with  those  which  are 
enumerated."  "Ihe  case  must  be  a  strong 
one,  indeed,  which  would  justify  a  court  in 
departing  from  the  plain  meaning  of  words 
.  .  .  in  search  of  an  intention  which  the 
words  themselves  did  not  suggest."  United 
States  V.  Wiltberger,  5  Wheat.  76,  96,  5  L. 
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ed.  37,  42;  United  States  y.  99  Diamonds,  2 
L.R.A.(N.S.)  185,  72  C.  C.  A.  J»,  12,  130 
Fed.  961,  964,  and  cases  there  cited. 

The  apparent  and  natural  meaning  of  the 
terms  of  a  statute  is  always  to  be  preferred 
to  any  curious  or  hidden  signiKcation 
reached  by  the  reflection  and  ingenious 
reasoning  of  unusually  strong  and  acute 
minds.  And  unless  at  the  time  this  bank 
was  charged  with  the  violation  of  this  stat- 
ute, this  act  of  Congress  clearly  expressed 
to  a  man  of  ordinary  ability  and  intelli- 
gence the  meaning  that  the  collection  by  a 
Uank  of  a  sight  draft  for  the  purchase  price 
of  liquor  that  had  been  transported  in 
interstate  commerce,  and  the  delivery  to 
the  purchaser  of  the  bill  of  lading  there- 
for attached  to  the  draft,  subjected  that 
bank  to  the  fine  which  the  statute  pre- 
scribed, the  defendant  below  ought  not  to 
be,  and  must  not  be,  punished  by  this  fine. 
We  confess  that  the  first  reading  of  this 
law  did  not  suggest  to  our  minds  that  a 
bank  which  made  such  a  collection  would 
thereby  subject  itself  to  the  punishment 
specified  in  the  act.  It  is  evident  that  the 
law  failed  to  suggest  such  a  thought  to  the 
mind  of  Judge  Smith,  who,  in  writing  the 
opinion  of  this  court  in  United  States  Exp. 
Co.  V.  Friedman,  112  C.  C.  A.  219,  191  Fed. 
673,  681,  spoke  of  this  §  239  as  prohibiting 
*'common  carriers  from  collecting  the  pur- 
chase price  of  liquors  on  interstate  ship- 
ments, or  from  in  any  way  acting  as  agent 
of  the  buyer  or  seller  of  such  liquors,  except 
in  the  transportation  and  delivery  of  the 
same,  under  a  penalty  of  a  fine  of  not  over 
$5,000,"  or  of  Judge  Hough,  who,  in  his 
opinion  in  United  States  v.  87  Barrels, 
(D.  C.)  180  Fed.  215,  216,  said:  ''Section 
239  renders  it  criminal  for  any  common 
carrier  transporting  or  delivering  liquor 
after  interstate  or  international  transpor- 
tation, to  'collect  the  purchase  price  or 
any  part  thereof,'  or  *in  any  uianner 
act  as  the  agent  of  the  buyer  or  seller 
of  any  such  liquor,  for  the  purpose  of 
buying  or  selling  or  completing  the  sale 
thereof,  saving  only  in  the  actual  trans- 
portation and  delivery  of  the  same.'" 

In  January,  1910,  Judge  Campbell,  of  the 
eastern  district  of  Oklahoma,  in  a  con- 
sidered opinion,  decided  that  such  a  collec- 
tion by  a  bank  did  not  subject  it  to  the  fine 
imposed  by  this  law.  Danciger  v.  Stone 
(C.  C.)  188  Fed.  510,  512.  The  Secretary 
of  the  Treasury  and  the  Attorney  General 
of  the  United  States,  the  heads  of  the  ex- 
ecutive departments  of  the  government  to 
which  the  enforcement  of  this  law  was  in- 
trusted, were  of  the  same  opinion.  The  At- 
torney General,  speaking  of  the  statute, 
said:  "The  act  does  not  apply  to  banks 
collecting  drafts  with  bill    of    lading    at- 


1144 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Juiii» 


tached,  where  the  shipment  is  made  to  a 
real  consignee  upon  an  order  sent  by  him 
and  filled  by  shipment  from  the  dealer's 
place  of  business.  The  collection  of  a  draft 
for  the  purchase  price  of  a  conunodity  in 
that  manner  is  the  usual  and  ordinary 
method  of  carrying  on  business,  and  is  not 
connected  with  the  transportation  of  the 
property,  within  the  meaning  of  the  statute 
under  consideration."  29  Opt.  Atty.  Gen. 
58,  62. 

Indeed,  although  this  statute  was  enacted 
on  March  4,  1900,  no  one  except  the  United 
States  attorney  for  l^orth  Dakota  seems  to 
have  discovered  that  it  was  intended  to 
subject  banks  collecting  such  drafts  to 
punishment  by  fine,  until  the  opinion  of  the 
court  below  to  that  effect  was  formed  and 
expressed  in  June,  1911,  The  act  for  which 
this  bank  has  been  convicted  and  fined  was 
done  on  March  15,  1911.  If  the  concession 
were  made  that  it  was  the  intention  of  the 
Congress  to  include  banks  among  those 
liable  to  fines  for  such  acts  as  that  com- 
mitted by  the  defendant  below,  how,  in 
view  of  these  opinions  of  judges  and  ex- 
ecutive officers,  can  the  conclusion  that  this 
intention  was  not  clearly  expressed  by  the 
statute  be  escaped?  It  is  only  when  a 
penal  statute  clearly  and  plainly  subjects 
parties  and  acts  to  its  denunciation  that 
they  may  be  lawfully  punished  thereunder. 
If  it  is  doubtful  whether  or  not  it  includes 
them,  they  ought  to  be,  and  must  be,  ex- 
empt from  criminal  prosecution  thereunder 
And  it  is  the  intention  expressed  in  the 
statute,  and  that  alone,  to  which  courts 
may  give  effect.  They  may  not  assume  or 
presume  purposes  and  intentions  that  the 
terms  used  in  the  statute  do  not  indicate, 
and  then  by  construction  practically  enact 
or  expunge  provisions,  to  accomplish  such 
supposed  intentions.  United  States  v.  99 
Diamonds,  2  L.R.A.(N.S.)  186,  72  C.  C.  A. 
9,  12,  139  Fed.  961,  964.  Conceding  that  by 
study,  reflection,  and  ingenious  reasoning, 
unusually  acute  and  able  minds  may  dis- 
cover and  convince  themselves  of  a  con- 
struction of  this  statute  and  an  intention 
of  its  makers  which  would  include  this  bank 
and  the  collection  of  the  draft  with  which  it 
is  charged  in  its  denunciation,  still  it  is  cer- 
tain that  that  construction  and  intention 
are  so  curious  and  recondite  that  the  stat- 
ute failed  to  express  them  to  the  minds  of 
th^  Secretary  of  the  Treasury,  of  the  At- 
torney General,  and  of  Judge  Campbell, 
after  a  careful  study  of  the  law  for  the  pur- 
pose of  its  official  interpretation.  It  fails 
to  manifest  such  a  meaning  and  intention 
to  our  minds,  and  we  cannot  hold  that  it 
so  clearly  or  plainly  expressed  them  to 
bankers  and  persons  unlearned  in  the  law 
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that  they  may  be  lawfully  condemned  ther»> 
under. 

And  in  our  opinion  the  reason  why  the 
Secretary,  the  Attorney  General,  Jndgt 
Campbell,  and  the  defendant  below  failed 
to  find  in  this  statute  any  intention  of  the 
Congress,  or  any  expression  of  any  inten- 
tion, to  condemn  the  collection  by  banks 
of  sight  drafts  for  liquor  transported  is 
interstate  commerce  and  the  delivery  of 
bills  of  lading  therefor  to  consignees  to  en- 
able them  to  obtain  possession  of  the  liquor, 
is  that  they  did  not  exist.  The  history  of 
the  times  and  of  the  proceedings  in  Con- 
gress which  led  up  to  the  enactment  of  thii 
statute  has  convinced  that  the  mischief  at 
which  it  was  leveled  was  not  the  ooUectios 
of  sight  drafts  by  banks  or  ordinary  col- 
lectors for  the  purchase  price  of  liquors,  al- 
though bills  of  lading  were  attached  there- 
to and  delivered  upon  the  collection,  and 
that  it  was  the  collection  by  carriers  or 
their  agents,  of  the  purchase  price  for 
c.  o.  d.  shipments  of  liquor  into  prohibitios 
states,  whereby  they  became  virtually  the 
agents  of  the  liquor  dealers  in  selling  their 
liquors.  This  mischief  existed  only  in  the 
states  wherein  the  manufacture  and  sale  of 
liquor  was  prohibited,  for  it  was  only  is 
those  states  that  such  c.  o.  d.  shipments 
evaded  the  spirit  of  the  state  laws.  The 
collection  by  banks  of  sight  drafts' and  &c 
delivery  of  bills  of  lading  attached  thereto 
was,  and  long  had  been,  a  common  and  uni- 
versal method  of  collection  of  the  purchaae 
price^of  liquors  and  other  articles  through- 
out the  entire  nation.  This  is  a  general 
law  applicable  in  every  state  of  the  Union, 
and  it  is  incredible  that  the  Congress  in- 
tended, without  mentioning  or  referring  ts 
it  in  the  statute,  to  strike  down  this  method 
of  collection  for  the  sale  of  liquors  trans- 
ported in  interstate  commerce  in  all  tlie 
states,  in  the  large  majority  of  which  tb« 
manufacture  and  sale  of  intoxicating 
liquors  were  not  prohibited. 

To  our  minds,  the  natural  and  manifest 
meaning  of  the  declaration  in  this  law,  that 
"any  railroad  company,  express  company,  or 
other  common  carrier,  or  any  other  person 
who,  in  connection  with  the  transporta- 
tion," etc.,  shall  collect  the  purchase  priee, 
or  act  as  the  agent  of  the  buyer  or  seller, 
shall  be  fined,  excludes  banks,  ordinary  col- 
lectors, and  all  persons  who  are  not  mem- 
bers of  the  general  class  of  carriers.  This 
interpretation  finds  support  in  the  fact  that 
the  contrary  construction  expunges  ths 
words  "railroad  company,  express  com- 
pany, or  other  common  carrier,  or  anj 
other,"  and  makes  the  statute  read  ''any 
person  who,"  etc.;  and  in  the  rule  which  is 
etpecially  applicable  to  statutes  defining 
crimes    and    regulating    their    punishmest. 
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that  where  general  words  follow  the  enu- 
meration of  particular  classes  of  persons  or 
acts,  the  general  words  should  be  construed 
to  apply  to  persons  or  acts  of  the  same  gen- 
eral nature  or  class  as  those  enumerated. 
Thus,  where  a  statute  imposed  a  forfeiture 
for  forbidden  acts,  of  the  goods  of  any  "own- 
er, importer,  consignee,  agent,  or  other  per- 
son," it  was  held  that  the  words  "other 
person"  did  not  include  a  stranger  to  the 
^oods,  but  was  limited  to  "someone  of  the 
same  general  class  as  those  described  by 
the  words  with  which  it  is  associated." 
United  States  v.  1150^  Pounds  of  Celluloid, 
27  C.  C.  A.  231,  237,  240,  64  U.  S.  App. 
273,  82  Fed.  627,  633,  636;  36  Cyc.  1119, 
1120;  2  Lewis's  Sutherland,  Stat.  Constr. 
2d  ed.  §  442;  United  States  v.  Bevans,  3 
Wheat.  336,  390,  4  L.  ed.  404,  417;  Moore 
V.  American  Transp.  Co.  24  How.  1,  36, 
36,  16  L.  ed.  874,  680;  United  States  v. 
Chase,  136  U.  S.  266,  268,  269,  34  L.  ed. 
117-119,  10  Sup.  Ct.  Rep.  766,  8  Am.  Crim. 
Rep.  649.  It  is  well  said  at  page  1120,  36 
Cyc,  that  "the  particular  words  are  pre- 
sumed to  describe  certain  species,  and  the 
general  words  to  be  used  for  the  purpose  of 
including  other  species  of  the  same  genus. 
The  rule  is  based  on  the  obvious  reason  that, 
if  the  legislature  had  intended  the  general 
words  to  be  used  in  their  unrestricted  sense, 
they  would  have  made  no  mention  of  the 
particular  classes.  The  words  *other'  or 
•any  other'  following  an  enumeration  of  par- 
ticular classes  are  therefore  to  be  read  as 
'other  such  like,'  and  to  include  only  others 
of  like  kind  or  character." 

This  is  the  interpretation  of  this  act  of 
Congress  which  was  given  to  it  by  the 
Secretary  of  the  Treasury  and  by  the  At- 
torney General,  who  were  charged  with  the 
duty  of  executing  it,  and  it  is  an  established 
rule  of  the  national  courts  that  the  con- 
temporaneous construction  given  to  an  act 
of  Congress  by  those  charged  with  its  Exe- 
cution, though  not  controlling,  is  entitled  to 
great  weight,  and  should  not  be  disregard- 
ed or  overturned  except  for  cogent  reasons, 
nor  unless  it  is  clear  that  their  construc- 
tion was  wrong.  Edward  v.  Darby,  12 
Wheat.  206,  210,  6  L.  ed.  603,  604;  United 
States  T.  Moore,  96  U.  S.  760,  763,  24  L. 
ed.  688,  689;  United  States  v.  Johnston, 
124  U.  S.  236,  253,  31  L.  ed.  389,  396,  8 
Sup.  Ct.  Rep.  446;  United  States  v.  Phil- 
brick,  120  U.  S.  62,  69,  30  L.  ed.  669,  561, 
7  Sup.  Ct  Rep.  413;  United  States  v.  Hill, 
120  U,  S.  169,  182,  30  L.  ed.  627,  632,  7 
Sup.  Ct.  Rep.  610;  Baker  v.  Swigart,  118 
C.  C.  A.  313,  199  Fed.  865,  873;  United 
SUtes  V.  Miller  (C.  C.)  187  Fed.  369,  370; 
United  States  v.  Newport  News  Shipbldg.  & 
Dry  Dock  Co.  101  C.  C.  A.  614,  524,  178 
Fed.  194,  204. 
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Because  the  reasons  in  support  of  the 
construction  given  to  §  239  of  the  Penal 
Code  by  the  Secretary  and  the  Attorney 
General  are  in  our  opinion  mOre  cogent  and 
persuasive  than  those  against  it;  because  it 
is  not  clear  that  their  interpretation  was 
erroneous,  but  it  seems  to  us  to  give  to  this 
act  of  Congress  its  true  meaning;  because 
the  bank  and  the  act  for  which  it  has  been 
fined  are  not  specified  in  the  statute,  nor 
included  within  the  classes  of  persons  .or 
acts  denounced  by  it,  nor  within  other 
classes  of  their  kind;  and  because  the  stat- 
ute is  a  new  law  creating  a  new  offense  and 
prescribing  its  punishment,  and  it  fails 
plainly  pr  clearly  to  express  any  denuncia- 
tion of  the  collection  by  a  bank  or  any 
other  collector  of  its  class,  of  a  sight  draft 
for  the  purchase  price  of  liquor  transported 
in  interstate  commerce  and  the  delivery  of 
a  bill  of  lading  attached  to  the  draft  to  the 
consignee,  to  enable  him  to  get  possession  of 
the  liquor,— our  minds  have  been  forced 
to  the  conclusion  that  the  acts  charged 
against  the  bank  in  the  second  count  of  the 
indictment  in  this  case,  upon  which  it  was 
convicted,  constituted  no  offense,  and  that 
the  judgment  below  must  be  reversed,  with 
directions  to  the  court  below  to  discharge 
the  bank. 

Trieber,   District  Judge,   dissenting: 

After  giving  the  questions  involved  the 
most  diligent  consideration,  I  find  myself 
unable  to  concur  in  the  conclusions  reached 
by  the  majority,  as,  in  my  opinion,  they 
are  in  conflict  with  the  letter  as  well  as  the 
spirit  of  the  statute.  In  view  of  the  far- 
reaching  effect  of  this  decision,  which  sub- 
stantially nullifies  the  provisions  of  this 
act  of  Congress  by  opening  the  doors  to  the 
introduction  of  liquors  in  localities  where 
the  sale  thereof  is  prohibited  by  law,  and 
permits  the  collection  of  the  purchase 
money  at  the  time  and  place  of  delivery, 
I  deem  it  my  duty  to  state  briefly  my  rea- 
sons for  the  dissent. 

The  history  of  the  entire  liquor  legisla- 
tion, as  affected  by  the  interstate  commerce 
clause  of  the  national  Constitution,  the 
mischief  existing  and  sought  to  be  remedied 
by  this  act,  are  fully  set  out  in  the  opinion 
of  the  learned  trial  judge  in  this  case  (190 
Fed.  336)  and  therefore  need  not  be  re- 
stated. 

I  concur  with  the  majority  opinion  that 
"A  penal  statute  which  creates  a  new  crime 
and  prescribes  its  punishment  for  it  must 
clearly  state  the  persons  and  acts  de- 
nounced. A  person  who,  or  an  act  which, 
is  not  by  the  expressed  terms  of  the  law 
clearly  within  the  class  of  persons  and 
within  the  class  of  acts  it  denounces,  will 
not  sustain  a  conviction  under  it." 
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But  it  is  equally  well  settled  that  penal 
laws  are  not  to  be  condtrued  so  strictly  as 
to  defeat  the  obvious  intention  of  the  legis- 
lature. United  States  v.  Lacher,  134  U.  S. 
624,  628,  33  L.  ed.  1080,  1083,  10  Sup. 
Ct.  Rep.  625;  United  SUtes  y.  Corbett,  215 
U.  S.  233,  242,  54  L.  ed.  173,  175,  30  Sup. 
Ct.  Rep.  81;  United  States  v.  Union  Sup- 
ply Co.  216  U.  S.  50,  55,  54  L.  ed.  87,  88,  30 
Sup.  Ct.  Rep.  15.  And  this  rule  specially 
applies  when  the  statute  is  enacted  for  tho 
public  good,  and  to  suppress  a  public  wrong. 
Taylor  v.  United  States,  3  How.  197,  210. 
11  L.  ed.  559,  564;  United  States  v.  Sto- 
well,  133  U.  S.  1,  12,  33  L.  ed.  656,  658, 
10  Sup.  C{.  Rep.  244;  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  16,  49  L.  ed.  363,  368,  25 
Sup.  Ct.  Rep.  158,  17  Am.  Neg.  Rep.  412. 

In  my  opinion  the  statute  clearly  includes 
not  only  all  common  carriers  and  their  em- 
ployees, but  "any  other  person"  who,  "in 
connection  with  the  transportation  of  in- 
toxicating liquors  in  interstate  commerce, 
shall  collect  the  purchase  price  thereof  be- 
fore, on,  or  after  delivery,  from  the  con- 
signee or  from  any  other  person,"  regard- 
less of  the  fact  that  he  is  not  an  employee 
of  the  carrier.  It  is  a  well  known  fact 
that  shipments  of  all  kinds  of  merchandise, 
cotton,  grain,  lumber,  raw  material,  as  well 
as  manufactured  articles,  which  are  sold 
for  cash  upon  delivery,  are  shipped  by  the 
method  employed  in  this  case,  i.  e.,  either 
naming  no  specific  consignee,  but  requiring 
the  delivery  to  be  made  to  the  order  of  the 
shipper,  or  that  the  bill  of  lading  specifical- 
ly requires  its  production  and  surrender  by 
the  consignee  before  the  property  can  be 
delivered.    In  such  cases  a  draft  is  usually 

• 

drawn  for  the  purchase  money  and  the  bill 
of  lading  attached  thereto,  to  be  delivered 
upon  payment  of  the  draft.  The  effect  of 
suoh  shipments  differs  in  nowise  from 
those  usually  referred  to  as  c.^o.  d.,  as  the 
purchaser  can  in  neither  event  obtain  the 
goods  shipped  without  first  paying  the  pur- 
chase price.  It  is  to  be  noted  that  thp 
statute  itself  does  not  use  the  expression 
**c.  o.  d.,"  and  draws  no  such  distinction  as 
Rtated  in  the  opinion  of  the  majority.  For 
that  matter,  such  shipments  are  frequently 
spoken  of  as  c.  o.  d.  shipments.  Norfolk  & 
W.  R.  Co.  T.  Sims,  191  U.  S.  441,  446,  48 
L.  ed.  264,  256,  24  Sup.  Ct.  Rep.  161.  At 
liquor  shipments  made  in  this  manner  tu 
prohibition  localities  from  other  states  prac- 
tically nullified  the  prohibition  laws  of  thosi* 
states,  as  had  been  determined  by  the  Su- 
preme Court  in  a  number  of  cases  ( Ameri- 
can Exp.  Co.  T.  Iowa.  196  U.  S.  133,  49  L. 
ed.  417.  25  Sup.  Ct.  Rep.  182:  Adams  Exp 
Co.  v.  Kentucky,  214  U.  S.  218,  63  L.  ed. 
972,  29  Sup.  Ct.  Rep.  633),  efforts  werf 
made  to  induce  Congress  to  enact  some  legis- 
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lation  which  would  prevent  Tiolations  of  the 
prohibition  laws  of  the  states  by  tb<rse 
methods.  To  accomplish  this  object,  a  ntiiu- 
ber  of  bills  were  introduced;  but,  ma  tac 
act  now  involved  is  the  Senate  bill  pn- 
pared  by  the  committee  to  whom  all  Senate 
bills  on  that  subject  had  been  referred,  it  l-> 
only  necessary  to  refer  to  the  Senate  pro- 
ceedings seeking  to  accomplish  thia  objt^t. 
Among  these  bills  was  one  known  as  the 
"Bacon  bill,"  and  the  part  of  that  bill 
which  refers  to  the  subject  now  in  ci^l- 
troversy  was  §  2  of  that  bill.  That  part 
of  it  bearing  on  this  subject  is  worded  »s 
follows :  "That  whenever  any  spirituous,  in- 
toxiiating,  and  malt  liquors  of  any  kini 
shall  be  or  become  a  part  of  a  foreign  or 
interstate  commerce,  it  shall  be  unlawful 
for  any  railroad  company,  express  coq- 
pany,  or  other  carrier,  or  any  officer,  em- 
ployee, or  agent  thereof,  engaged  in  or  in 
connection  with  the  transportation  of  sui  u 
liquors  of  any  kind  from  one  state  or  ter- 
ritory or  district  into  another  state  or  ter 
ritory  or  district,"  etc. 

The  "Brantley  bill,"  although  it  had  b*.- 
introduced  in  the  House,  was  before  the  ^':V 
committee  which  finally  drafted  the  bill  a« 
enacted,  and  which  is  known  as  the  '^Kiio^ 
bill,"  provided  "that  any  railroad  conipar.v. 
express  company,  or  other  common  carrier. 
or  other  person  who  shall,  in  connectto? 
with  the  transportation  of  spirituous,  vId- 
ous,  malt,  and  intoxicating  liquors  of  alt 
kinds  from  one  state  or  territory  into  an- 
other state  or  territory,  collect  on,  before, 
or  after  delivery  from  the  consignee  or 
other  person  the  purchase  price  or  any  part 
thereof  of  such  liquors,  or  who  shall  in  any 
manner  act  as  the  agent  of  the  consignor 
or  seller  of  such  liquors,  for  the  purpose  •^f 
selling  or  completing  the  sale  thereof,"  etc 

The  subcommittee  had  a  number  of  pnMie 
hearings  on  these  bills,  and  finally  adopted 
the  bill  which  is  now  §  239  of  the  Penal 
Code,  practically  adopting  the  language 
used  in  the  Brantley  bill. 

It  would  be  unreasonable  to  presume  that 
the  members  of  that  subcommittee,  com- 
posed of  some  of  the  ablest  lawyers  of  th« 
Senate,  were  not  familiar  with  the  prac- 
tice of  collecting  for  the  goods  by  draft 
with  bill  of  lading  attached,'  as  hereinbe- 
fore set  forth,  so  general  in  the  comnieree 
of  the  country,  and  that  that  practice  was. 
in  effect,  a  c.  o.  d.  shipment,  as  had  been 
held  several  years  before  in  Norfolk  &.  W. 
R.  Co.  V.  Sims,  supra;  and  if  the  inten- 
tion of  this  act  was  to  make  the  bill  effect- 
ive, it  was  just  as  important  to  prohibit 
9uch  shipments  as  those  made  c.  o.  d.  with 
directions  to  the  carrier  to  collect  ihe  pur- 
chase price  before  delivery.  But,  even  as- 
suming that  the  subcommittee  was  not  fa- 
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tnilinr  with  that  custom,  their  attention 
was  cxproasly  called  to  it  by  a  letter  froni 
Uobert  Norris,  secretary  of  the  Kansas 
State  Temperance  Union,  which  was  filed 
with  the  committee,  and  appears  on  page 
1 13  of  the  committee's  report.  In  that  let- 
ter Mr.  Norris  says:  "Intoxicating  liquors 
arc  siiippiHl  into  Kansas  under  interstate 
commerce  just  as  though  there  were  no  pro- 
liibitory  laws  in  the  state.  The  money  is 
either  sent  with  the  order  or  is  collected 
by  some  agency  in  the  state.  A  sight  draft 
is,  usually  sent  to  the  bank,  and  the  bank 
collects  the  mrney  for  the  liquor  house.  The 
express  companies  no  longer  handle  c.  o.  d. 
liquors  but  send  them  express  charges  pre- 
paid, and  a  sight  draft  to  the  bank.  .  .  . 
Since  the  express  companies  refuse  to 
handle  the  c.  o.  d.  liquors,  there  is  not  much 
complaint  of  shipping  in  fictitious  names, 
but  express  agents  that  are  inclined  to  vio- 
late the  law  have  a  means  of  handling  bills 
of  ladincf  and  collecting  for  liquors  where 
the  express  charges  are  prepaid  that  is  very 
hard  to  detect.  Agents  have  informed  me 
in  various  parts  of  the  state  that  they  have 
been  offered  by  liquor  houses  a  commission 
of  50  cents  to  $1.50  for  handling  the  liquors 
through  the  express  office,  and  ofttimes  this 
temptation  to  make  money  causes  them  to 
yield,  and  they  deliver  it  to  any  parties 
who  will  pay  the  charges  that  may  be 
against  the  person  to  whom  it  is  sent. 
.  .  Of  all  phases  of  the  prohibitory  law 
this  interstate  commerce  feature  is  the  hard- 
est to  control,  even  to  keep  it  within  the 
bQunds  of  interstate  commerce  law.  The 
keeper  of  a  'blind  tiger,'  or  a  'bootlegger,* 
or  a  druggist  who  may  violate  the  provi- 
sions of  his  permit,  are  very  easily  caught 
as  compared  with  the  persons  who  overreach 
the  bounds  of  the  law  in  the  shipment  of 
liquor." 

If  the  construction  placed  upon  this  stat- 
ute by  the  majority  opinion  is  correct,  then 
nothing  has  been  accomplished  by  the  .enact- 
ment of  this  statute,  for  the  brewer  or 
liquor  dealer  can  make  a  large  number  of 
shipments  to  his  agent  or  the  person  who  is 
willing  to  engage  in  the  sale  of  liquors  or 
beer,  some  in  boxes  containing  dozens  of 
bottles,  others  in  jugs  or  single  bottles,  tak- 
ing separate  bills  of  lading  for  each,  at- 
tach a  separate  draft  for  the  purchase  price 
of  each  package  of  the  liquor  or  beer  cov- 
ered by  each  bill  of  lading,  all  drawn  on  one 
person  who,  after  having  paid  the  drafts, 
would  receive  these  bills  of  lading  and  de- 
liver them  with  an  order  to  the  carrier 
indorsed  thereon  to  any  person  who  would 
purchase  the  quantity  covered  by  any  one 
bill  of  lading,  and  thus  the  mischief  which 
the  statute  clearly  intended  to  remedy  can 
be  continued  without  fear  of  being  punished, 
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for  he  could  justly  claim  that  he  is  not  ''a 
person  connected  with  any  railroad  com- 
pany, express  company,  or  other  common 
carrier." 

It  is  true,  as  stated  by  the  majority  of 
this  court,  that  courts  "may  not  assume  or 
presume  purposes  and  intentions  that  the 
terms  used  in  the  statute  do  not  indicate, 
pnd  then  by  construction  practically  enact 
or  expunge  provisions  to  accomplish  such 
supposed  intentions."  But,  on  the  other 
hand,  it  is  equally  true  that  it  is  the  duty 
of  the  courts  to  give  effect  to  every  word 
found  in  the  statute.  Bend  v.  Hoyt,  13  Pet  . 
2G3,  10  L.  ed.  154;  Lawrence  v.  Allen,  7 
How.  785,  12  L.  ed.  914;  Washington  Mar- 
ket Co.  y.  Hoffman,  101  U.  S.  112,  25  L.  ed. 
782;  Montclair  Twp.  v.  Ramsdell,  107  U. 
S.  147,  27  L.  ed.  431,  2  Sup.  Ct.  Rep.  391. 
As  stated  by  Judge  Sanborn,  delivering  the 
opinion  of  this  court  io  Stevens  v.  Nave- 
McCord  Mercantile  Co.  80  C.  C.  A.  25,  29, 
150  Fed.  71,  75: 

'^Cardinal  rules  for  the  construction  of  a 
statute  are  that  the  intention  of  the  legis- 
lative body  which  enacted  it  should  be  ascer- 
tained and  given  etfect,  if  possible,  regard- 
less of  technical  rules  of  construction  and 
the  dry  words  of  the  enactment;  that  that 
intention  must  be  deduced  not  from  a  part 
but  from  the  entire  law;  that  the  object 
which  the  enacting  body  sought  to  attain 
and  the  evils  which  it  was  endeavoring  to 
remedy  may  always  be  considered  for  the 
purpose  of  ascertaining  its  intention;  that 
the  statute  must  be  given  a  rational,  sensi- 
ble construction;  and  that,  if .  this  be  con- 
sonant with  its  terms,  it  must  have  an  in- 
terpretation which  will  advance  the  remedy 
and  repress  the  wrong." 

The  effect  of  the  majority  opinion  is  to 
practically  eliminate  the  words  "any  other 
person,"  unless  Lord  Tenterden's  rule  of 
ejusdem  generis,  which  is  invoked  by  the 
plaintiff  in  error,  governs  the  construction 
of  this  statute.  In  my  opinion  it  does  not. 
United  States  v.  Mescall,  215  U.  S.  26,  32, 
54  L.  ed.  77,  79,  30  Sup.  Ct.  Rep.  19,  is  di- 
rectly in  point  on  this  proposition.  In  that 
case  the  statute  under  which  the  prosecu- 
tion was  had  provided  "that  if  any  owner, 
importer,  consignee,  agent,  or  other  persons 
shall  make  or  attempt  to  make  any  entry 
of  imported  merchandise  by  means  of  any 
fraudulent  or  false  invoices,"  etc. 

The  defendant,  who  had  been  indicted  for 
a  violation  of  this  statute,  was  neither  the 
owner,  importer,  consignee,  or  their  agent» 
but  was  an  assistant  weigher  of  the  United 
States  in  the  customs  service  at  the  port 
of  New  York,  and  engaged  in  the  perform- 
ance of  his  duties  as  such  assistant  weigher 
when  the  fraud  was  perpetrated  on  the  gov- 
ernment.    Lord   Tenterden's   rule   was  in- 
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voked  on  behalf  of  the  defendant,  and  the 
claim  set  up  that  the  general  term  "other 
person/'  should  be  read  as  referring  to 
someone  similar  to  those  named,  whereas  the 
defendant  was  not  an  owner,  importer,  con- 
signee,' or  agent,  or  of  like  class  with  either ; 
he  was  not  making  or  attempting  to  make 
an  entry.  The  circuit  court  sustained  this 
contention,  but,  upon  writ  of  error,  the 
Supreme  Court  reversed  this  ruling,  and 
held  that  the  words  "other  person"  included 
all  persons,  although  having  a  different  re- 
lation to  the  importation  than  the  owner, 
consignee,  or  agent.  Mr.  Justice  Brewer, 
who  delivered  the  unanimous  opinion  of  the 
court,  said:  "Congress  was  broadening  the 
scope  of  the  legislation  and  meaning  to 
reach  other  persons  having  something  to  do 
in  respect  to  the  entry  beyond  that  which 
was  done  by  the  owner,  importer,  consignee, 
or  agent,  or  else  the  term  'other  person' 
was  a  meaningless  addition.  Now  the  de- 
fendant was  a  person  other  than  the  owner, 
importer,  consignee,  or  agent,  by  whose  act. 
the  United  States  was  deprived  of  a  por- 
tion of  its  lawful  duties.  His  act  comes 
within  the  letter  of  the  statute  as  well  as 
within  its  purpose,  and  the  intent  of  Con- 
gress in  the  legislation  is  the  ultimate  mat- 
ter to  be  determined." 

The  court,  in  discussing  the  effect  of  Lord 
Tenterden's  rule,  cited  and  adopted  the  rule 
laid  down  in  National  Bank  v.  Ripley,  161 
Mo.  126,  61  S.  W.  687:  "But  this  is  only 
a  rule  of  construction  to  aid  us  in  arriving 
at  the  real  legislative  intent.  It  is  not  a 
cast-iron  rule;  it  does  not  override  all  other 
rules  of  construction,  and  it  is  never  ap- 
plied to  defeat  the  real  purpose  of  the  stat- 
ute, as  that  purpose  must  be  gathered  from 
the  whole  instrument.  .  .  .  Whilst  it 
is  aimed  to  preserve  a  meaning  for  the  par- 
ticular words,  it  is  not  intended  to  render 
meaningless  the  general  words.  Therefore, 
where  the  particular  words  exhaust  the 
class,  the  general  words  must  be  construed 
as '  embracing  something  outside  of  that 
class.  If  the  particular  words  exhaust  the 
genus,  there  is  nothing  ejuadem  generis  left, 
and  in  such  case  we  must  give  to  the  gen- 
eral words  a  meaning  outside  of  the  class 
indicated  by  the  particular  words,  or  we 
must  say  that  they  are  meaningless,  and 
thereby  sacrifice  the  general  to  preserve  the 
particular  words.  In  that  case  the  rule 
would  defeat  its  own  purpose." 

There  are  many  other  cases  in  which  the 
words  "any  other*'  were  similarly  construed. 
Reg.  V.  Payne,  L.  R.  1  C.  C.  27,  where  the 
statute  made  it  a  felony  to  facilitate  the 
escape  of  a  prisoner  by  conveying  to  the 
prison  "any  mask,  dress,  or  other  disguise, 
or  any  letter,  or  any  other  article  or  thing," 
it  was  held  to  include  a  crowbar.  In  Hil- 
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ton's  Appeal,  116  Pa.  358,  9  Atl.  342,  th* 
statute  authorized  every  lessee  of  any  col- 
liery, mining  land,  manufactory,  or  other 
premises  to  mortgage  his  lease  or  term, 
and  it  was  held  that  the  statute  was  not  re- 
stricted to  leases  of  the  same  or  like  natur* 
as  colliery,  mining,  or  manufactory  leases. 
In  Grissell  v.  Housatonic  R.  Co.  54  Conn. 
467,  1  Am.  St.  Rep.  138,  9  AtL  137,  the  sUt^ 
ute  made  railways  liable  for  fires  to  build- 
ings or  other  property,  and  it  was  held  that 
the  words  "or  other  property"  should  not  be 
confined  to  subjects  ejusdem  generic.  To 
th«  same  effect  are  Harlow  v.  Tufta,  4 
Cush.  453;  Phoenix  Cotton  Mfg.  Co.  v. 
Hazen,  118  Mass.  350;  Archer  v.  People's 
Sav.  Bank,  88  Ala.  254,  7  So.  53;  Holcomb 
V.  Van  Zylen,  —  Mich.  — ,  44  L.RJL.(N.S,) 
607,  140  N.  W.  521;  and  this  is  eapeciaUj 
true  if  the  particular  words,  as  ia  the  case 
in  this  statute,  exhaust  a  whole  genus,  in 
which  case  the  general  words  must  refer 
to  some  larger  genus.  Fenwick  v.  Schmaltz, 
L.  R.  3  C.  P.  315,  37  L.  J.  C.  P.  N.  S.  78 
18  L.  T.  N.  S.  27, 16  Week.  Rep.  481. 

Applying  this  rule,  it  is  clear  to  my  mind 
that  the  intention  of  Congress  was  to  cover 
such  a  transaction  as  is  involved  in  the  in- 
stant case.  If  the  construction  placed  upon 
that  act  by  the  majority  is  correct,  and  that 
was  the  intention  of  Congress,  it  would  have 
adopted  the  language  found  in  §  2  of  the 
"Bacon  bill,"  which  did  not  use  the  words 
"or  any  other  person,"  but  in  lieu  thereof 
used  the  words  "or  any  officer,  employee,  or 
agent  thereof,"  clearly  indicating  th&t  the 
law  was  intended  to  apply  only  to  the  car- 
riers, their  officers,  employees,  and  agents. 

The  majority  also  lay  stress  upon  the  con- 
struction placed  upon  this  statute  by  the 
Secretary  of  the  Treasury  and  the  Attomej 
Greneral.  While  it  is  true  that  the  contem- 
poraneous construction  given  to  an  act  of 
Congress  by  those  charged  with  its  execu- 
tion is  entitled  to  great  weight,  and  should 
not  b^  disregarded  or  overturned  except  for 
cogent  reasons,  nor  unless  it  is  clear  that 
the  construction  was  wrong,  such  interpre> 
tation  is  not  controlling,  and  is  never  con- 
clusive upon  the  courts.  Hemmer  v.  United 
States,  204  Fed.  905,  decided  by  this  court 
on  April  25,  1913,  where  Judge  Sanborn,  de- 
livering the  opinion  of  the  court,  said:  ''A 
decision  of  a  question  of  law  by  the  officers 
of  the  Land  Department,  or  by  any  officer 
of  any  other  executive  department,  is  never 
conclusive  upon  the  courts.  .  .  .  And  it 
is  the  function  and  duty  of  the  officers  of 
the  judicial  department  of  a  govemmcDt, 
which  they  may  not  lawfully  renounce,  to 
exercise  their  own  independent  judgments, 
guided  only  by  the  established  legal  prin- 
ciples and  the  recognized  canons  of  inters 
pretation,  in  the  construction  of   its  stat- 
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utes,  and  to  adjudge  their  just  and  true  in- 
terpretation, even  though  the  officers  of  an 
executive  department  have  construed  them 
otherwise."  A  large  number  of  authorities 
are  cited  by  the  learned  judge  to  sustain 
that  conclusion. 

It  must  not  be  overlooked  that  these  de- 
partmental officers,  including  the  Attorney 
Oeneral,  determine  these  questions  in  most 
instances,  and  did  in  this,  without  the 
assistance  of  argument  from  lawyers  or 
other  persons  learned  in  the  law.  How 
much  aid  is  derived'  from  such  arguments 
and  briefs  is  well  known  to  every  judge 
on  the  bench.  There  can  be  no  better  illus- 
tration of  this  than  the  fact  that  frequent- 
ly the  judges  of  the  Supreme  Court  call 
for  rearguments  in  order  to  assist  them  in 
reaching  a  correct  determination  of  import- 
ant principles  of  law.  And  it  has  been 
well  said  that  "a  strong  bar  makes  a  strong 
bench." 

Neither  in  United  States  Exp.  Co.  v. 
Friedman,  112  C.  C.  A.  219,  191  Fed.  673, 
nor  in  United  States  t.  8*7  Barrels,  (D.  C.) 
180  Fed.  215,  was  this  question  before  the 
court,  and  what  was  there  said  was  clearly 
obiter  so  far  as  it  affects  the  principle  now 
in  issue. 

The  act  is  also  attacked  as  being  uncon- 
stitutional, for  it  is  alleged  that  the  courts 
have  uniformly  held  that  liquors  are  an  arti- 
cle of  commerce,  and  the  effect  of  this  act  is 
to  deprive  the  owners  of  their  property  in 
violation  of  the  5th  Amendment  to  the  Con- 
stitution of  the  United  States.  But  the 
statute  does  not  prohibit  commerce  in  li- 
quors; it  only  regulates  the  transportation 
thereof.  United  States  ex  rel.  Atty.  Gen. 
▼.  Delaware  &  H.  R.  Co.  213  U.  S.  366,  410, 
53  L.  ed.  836,  849,  20  Sup.  Ct.  Hep.  527, 
goes  much  further  than  is  necessary  to  sus- 
tain this  act. 

In  view  of  the  decisions  of  the  Supreme 
Court  in  the  Lottery  Case  (Champion,  v. 
Ames)  188  U.  S.  321,  358,  47  L.  ed.  492,  502, 
23  Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep. 
661;  Hipolite  Egg  Co.  t.  United  States,  220 
U.  S.  45,  58,  55  L.  ed.  364,  368,  31  Sup.  Ct. 
Rep.  364;  and  Hoke  v.  United  States,  227 
U.  S.  308,  57  L.  ed.  523,  43  L.R.A.(N.S.) 
906,  33  Sup.'  Ct.  Rep.  281,  it  is  no  longer 
open  to  contention  that  the  powers  of  Con- 
gress in  matters  of  interstate  commerce 
have  the  quality  of  police  regulations.  As 
stated  in  Hoke  v.  United  States,  after  re- 
viewing the  former  decisions  of  the  court: 
''The  principle  established  by  the  cases  is 
the  simple  one,  when  rid  of  confusing  and 
distracting  considerations,  that  Congress 
has  power  over  'transportation  among  the 
several  states,'  that  the  power  is  complete! 
in  itself,  and  that  Congress,  as  an  incident! 
to  it,  may  adopt  not  only  means  necessary 
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but  convenient  to  its  exercise,  and  the 
means  may  have  the  quality  of  police  regu- 
lations." 

That  under  the  police  power  every  govern- 
ment has  the  right  to  regulate  or  prohibit 
the  manufacture  and  sale  of  liquors  is  no 
longer  open  to  controversy.  License  Cases, 
5  How.  504,  576,  12  L.  ed.  256,  288;  Barte- 
meyer  v.  Iowa,  18  Wall.  129,  21  L.  ed.  929; 
Foster  v.  Kansas,  112  U.  S.  201,  206,  28 
L.  ed.  629,  607,  5  Sup.  Ct.  Rep.  8,  97 ;  Kidd 
T.  Pearson,  128  U.  S.  1,  16,  32  L.  ed.  346, 
348,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6;  Mugler  t.  Kansas,  123  U.  S.  623,  668,  31 
L.  ed.  205,  212,  8  Sup.  Ct.  Rep.  273. 

In  my  opinion  the  judgment  of  the  court 
below  was  right,  and  should  be  affirmed. 


OKIJiHOlfA    COURT    OF    CRIMINAIi 

APPEALS. 

THOMAS  MONAGHAN,  Plff.  in  Err., 

V. 

STATE  OF  OKLAHOMA. 
[(—  Okla.  — ,  134  Pac.  77.) 

Continuance  —  discretion. 

1.  The  granting  or  refusal  of  a  continu- 
ance in  a  criminal  case  is  largely  a  mat* 
ter  of  discretion  of  the  trial  court,  and 
this  court  will  not  reverse  the  trial  court 
on  the  question  of  a  matter  which  rests 
in  the  sound  discretion  of  the  court,  unless 
it  is  shown  that  there  has  been  an  abuse  of 
discretion. 

Robbery  —  what  constitutes. 

2.  To  constitute  "robbery,"  as  distin- 
guished  from   ''larceny   from   the   person" 

Headnotes  by  Dotlb,  J. 

Note.  ^^  What  force  ia  auffloient  to  eori' 
Btitute  robbery, 

I.  Actual  force. 

a.  Generally,  1150. 

b.  Snatching. 

1.  Where    there    is    resistance, 

1160. 

2.  Where  there  is  no  resistance, 

1150. 

3.  When    property    is    attached 

to  the  person  so  as  to  afford 
resistance,  1151. 
0.  When   the   takine  is  without   the 
knowledge  of  the  person  robbed, 
1151. 
II.  Constructive  force. 

a.  Demand  with  overwhelming  num- 

bers or  demonstrations  of  force, 
1151. 

b.  Threats  of  prosecution,  1153. 

HI.  Force  employed  as  a  means  of  escape 
or  to  prevent  a  recapture  of  prop- 
erty taken  without  force,  1363. 

IV.  Decisions  under  special  statutes,  1153. 
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there  must  be  force,  violence,  or  intimida- 
tioD  ID  the  taking.  Tiierefore,  where  there 
is  nu  evidence  tending  to  show  that  the  de- 
fendant obtained  or  retained  the  personal 
property  alleged  to  have  been  taken  by 
force  and  violence  or  by  putting  in  fear, 
the  crime  is  grand  larceny,  and  not  rob* 
bery,  and  a  verdict  of  guilty  of  robbery  in 
the  first  degree  is  contrary  to  law  and  the 
evidence. 

Same  —  snatching  property. 

3.  Merely  snatching  tlie  property  from 
the  person  of  another,  without  violence  or 
putting  in  fear,  is  not  robbery,  except  where 
there  is  some  injury  or  violence  to  tlie  per- 
son of  the  owner,  or  where  the  property 
snatched  is  so  attached  to  the  person  or 
clothes  of  the  owner  as  to  afTord  resistance. 


Same  —  force  and  violence. 

4.  The  force  and  violence  which  is  es- 
sential to  tiie  crime  of  robbery  must  be 
concomitant  with  the  taking  of  property 
from  the  person  of  another. 

Trial  —  questions  of  la%v  and  fact. 

5.  The  jury  are  bound  to  take  the  law 
from  the  court,  and  questions  of  fact  are 
to  be  decided  by  the  jury.  The  charge  of 
the  court  must  not  invade  the  province  of 
the  jury,  and  should  not  extend  beyond  a 
plain  statement  of  the  law  applicable  to 
the  case.     Philosophic  disquisition   on  tbe 

I  "presumption    of    innocence"    or    disserta- 
i  tion   upon    tlie   nature   of   evidence,   should 
always  be  omitted. 

(August  14,  1913.) 


The  earlier  cases  considering  the  question 
under  annotation  will  be  found  in  a  note  to 
Jones  .v.  Com.  57  L.R.A.  432.  As  in  that 
note,  cases  where  the  question  of  the  sudi- 
ciency  of  the  force  is  not  d(*cided,  except 
by  the  fact  that  convictions  of  robbery  were 
had,   are   excluded. 

The  decisions  collected  herein  are  in  ac- 
cord with  the  decisions  in  their  respective 
jurisdictions  found  in  the  earlier  note,  ex- 
cept as  to  Georgia  cases  involving  the 
snatching  of  property  from  another  without 
his  knowledge,  as  noted  infra,  VI. 

/.  Actual  force, 

o.  GcncraUy, 

To  constitute  robbery,  there  must  be  ac- 
tual violence,  or  such  demonstration  or 
threats  as  will  create  a  reasonable  appre- 
hension of  bodily  injury  if  the  victim  re- 
sists. State  v.  Donohue,  —  N.  J.  — ,  60 
At  I.  12. 

The  dejjree  of  force  is  immaterial  so  long 
as  it  is  sufficient  to  compel  one  to  pnrt  witli 
his  property.  State  v.  Parsons,  44  Wash. 
2f)ft,  7  L.R.A.(N.R.)  500,  120  Am.  St.  Rep. 
1003,  87  Pac.  340,  12  Ann.  Cas.  61. 

The  element  of  force  is  present  whpre  one 
is  knocked  down  by  two  men  who  come  up 
from  behind,  and  his  pocketbonk  is  squeezed 
out  of  his  hnnd.  People  v.  Ortega,  7  Cal. 
App.  480,  04   Pac.  800. 

And  in  Story  v.  State,  —  Ga.  App.  — , 
77  S.  E.  014,  it  was  held  to  be  robbery  by 
force,  and  not  by  intimidation,  where  the 
evidence  showed  that  without  warning  ac- 
cused simultaneously  grabbed  prosecuting 
witness's  money  and  struck  him  a  blow 
on  the  head,  an^  attempted  to  run. 

5.  Snatching, 

1,  Where  there  is  resistance. 

Where  accused,  who  was  endeavoring 
stealthily  to  take  money  from  prosecutor's 
pocket,  was  caught  by  the  latter  while  his 
hand  was  in  tbe  pocket,  and  a  struggle  en- 
sued, accused  endeavorino:  to  get  the  money 
and  prosecutor  to  prevent  him.  and  the 
money  was  finally  taken  violently  by  in- 
flicting phvsioal  injuries,  the  offense  was 
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robbery,  and  not  larceny  from  the  person. 
(  arter  v.  State,  3  Ga.  Apn.  477,  60  S.  E. 
216.  The  court  distinguished  the  case  at 
bar  from  Fanning  v.  State,  66  Ga.  167,  4 
Am.  Grim.  Rep.  561  (cited  in  the  earlier 
note),  stating  that  in  the  latter  case  tbe 
force  used  to  keep  possession  of  the  prop- 
erty was  after  accused  had  surreptitiouslj 
taken  it  from  the  prosecutor's  pocket. 

And  the  offense  was  robbery  where  ac- 
cused threw  one  hand  around  prosecuting 
witness,  who  was  vomiting  and  in  a  measure 
helpless,  and  thrust  his  other  hand  into 
his  pocket  and  jerked  out  his  pockftbook. 
the  prosecutor  protesting,  but,  because  of 
the  nt  of  vomiting,  being  unable  to  prevent 
the  act.  Williams  v.  State,  51  Tex.  Crira 
Rep.  361,  ]23  Am.  St.  Rep.  884,  102  S.  W 
1134. 

And  also  where  a  tray  of  rings  was 
grabbed  from  the  counter  and  the  thief 
was  pursued  through  the  store,  the  strug- 
gle to  escape  at  the  door  was  concomitant 
with  the. taking,  and  the  offense  was  rob- 
bery. Tiller  v.  State,  32  Ohio  C.  C.  704 
The  court  stated  that  the  taking  of  the 
propertv  from  the  prosecuting  witness,  or 
from  his  presence  and  under  his  control, 
was  not  effected  until  these  various  acts 
of  violence  were  completed,  for  the  reason 
that  accused  did  not  succeed  in  his  attempt 
to 'possess  himself  of  the  property  until 
after  all   these  facts  of  violence   occurred. 

;9.  Where  there  is  no  resistance. 

In  State  v.  Paisley,  36  Mont.  237,  9i 
Pac.  506,  it  was  said  that  if  the  force  used 
was  only  such  as  was  necessary  to  take  the 
property  from  the  person  of  another  with- 
out resistance,  it  was  not  sufficient  to  coa- 
stitute  robbery,  as  otherwise  there  wonid 
be  no  distinction  between  robbery  and  lar- 
ceny from  the  person. 

Tlie  Ken  tuck  V  cases  are  in  harmonv  with 
the  earlier  decisions  in  that  jurisdiction  in 
considering  the  fact  of  snatching  evidence 
of  force,  and  so  snatching  and  running 
away  with  a  bill,  from  one  who  was  holding 
it  in  his  hand  to  have  it  changed  into  small 
money,  was  held  robberv,  in  Stockton  v. 
Com.*l?5  Ky.  ?68,  101   S.  W.  208. 

And  the  offense  was  robbery  where  a  re- 
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I?RROR  to  the  District  Court  for  Craig 
!i  County  to  review  a  judgment  convict- 
ing defendant  of  robbery.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Ur.  O.  li.  Rider  for  plaintiff  in  error. 

"Mr,  C.  J.  Davenport,  Assistant  Attor- 
ney General,  with  Messrs.  Charles  West, 
Attorney  General,  and  Smith  C.  Mntson* 
Assistant  Attorney  General,  for  the  State: 

Where  the  evidence  is  not  before  the 
court,  a  judgment  will  not  be  reversed  on 
account  of  instructions  given  by  the  trial 
court,  if,  upon  any  supposable  state  of 
facts,  the  instructions  would  be  proper. 

Rasberry    v.    State,   4   Ok  la.    Crim.    Rep. 


614,   103   Pac.  865,   112   Pac.  759;    Lee   v. 
State,  7  Okla.  565,  54  Pac.  792. 

Doyle,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  prosecuted  from  a  convic- 
tion had  in  the  district  court  of  Craig 
county,  in  which  the  defendant  was  found 
guilty  of  robbery  in  the  tirst  degree,  and 
sentenced  to  imprisonment  at  hard  labor 
in  the  penitentiary  at  McAlester  for  a 
term  of  ten  years.  The  judgment  and  sen- 
tence was  rendered  and  entered  on  the  17th 
day  of  June,  1912.  The  appeal  was  per- 
fected by  filing  in  this  court  December  11, 
1912,  a  petition   in  error  with  case  made 


quest  of  10  cents  with  which  to  buy  beer 
was  made  of  prosecutor,  and  upon  his  tak- 
ing money  out  of  his  pocket  accused  sud- 
denly snatched  and  wrenched  it  from  him 
and  fled.  Brown  v.  Com.  135  Ky.  0.35,  135 
Am.  8t.  Rep.  471,  117  S.  VV.  281,  21  Ann. 
Gas.  G72. 

3.  WJien  property  is  attached   to   the 
pertfon  ao  as  to  afford  resistance. 

If  the  article  is  so  attached  to  the  per- 
son or  clothes  as  to  create  resistance,  how- 
ever slight,  tiie  taking  is  robbery.  And 
so  force  sullicient  to  jerk  a  stud  loose  from 
the  sliirt  was  held  to  warrant  a  conviction 
of  robbery.  People  v.  Campbell,  234  111. 
391,  123  Am.  St.  Rep.  107,  84  N.  E.  1035, 
14    Ann.   Cas.    180. 

And  also  where  a  watch  attached  to 
prosecutor's  clothing  bv  a  chain  was 
snatched  with  suHicient  force  to  break  tlie 
chain.  Perry  v.  Com.  27  Ky.  L.  Rep.  512, 
85    S.  W.  732. 

And  where  the  force  used  in  snatching 
a  purse  which  was  attached  to  a  chain 
wound  around  the  owner's  finger  was  sufli- 
cient  to  break  the  chain  and  injure  the 
finger.  Smith  v.  State,  117  Ga.  320,  97  Am. 
St.  Rep.  16.5.  43  S.  E.  730. 

But  the  cutting  of  a  rope  which  held  a 
jug  to  the  horn  of  a  saddle,  and  carrying 
it  away,  was  held  in  Rowlin  v.  State,  72 
Ark.  530,  81  S.  W.  838,  not  to  constitute 
robbery.  The  court  cited  as  authority 
Routt  V.  SUte,  61  Ark.  594,  34  S.  \V.  262, 
cited  in  the  earlier  note,  which  was  a  case 
of  snatching  money  from  another's  hand. 
Tliougli  the  court  jeems  to  think  the  case 
at  bar  was  analogous  to  the  case  followed, 
it  would  se<*m  rather  to  be  more  analoirous 
to  cases  invo1vin<r  the  snatchinj^  of  prop, 
erty  attached  to  the  person,  anil  therefore 
to  amount  to  robbery. 

o.  When  the  taJcIno  is  tcithont  IcnowU 
edffe  of  the  person  robbed. 

Stealthilv  putting  one's  hand  in  the  pock- 
pt  of  another  and  pulling  out  his  pocket- 
hook  before  the  lattor  is  aware  of  what  is 
being  done  is  not  rohherv.  Hibh  v.  f^om. 
3.3  Kv.  L.  Pom  726,  112  S.  W.  401;  Jones 
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v.  Com.  115  Ky.  592,  103  Am.  St.  Rep.  340, 
74  S.  \V.  203,  14  Am.  Crim.  Rep.  58U. 

And  where  one  merely  filches  money  from 
the  pocket  on  another  who  is  drunk,  the 
mere  force  necessary  to  remove  the  property 
is  not  all  the  force  required  by  the  statute 
to  constitute  robbery.  Ramirez  v.  Terri- 
tory, 9  Ariz.  177,  80  Pac.  391. 

And  in  People  v.  Ryan,  239  111.  410,  81 
N.  E.  170,  it  was  held  that  the  offense  is 
not  robbery  where  the  evidence  tends  to 
prove  the  removal  of  a  stud  by  stealth  and 
adroitness   only. 

In  Dawson  v.  Com.  25  Ky.  L.  Rep.  5, 
74  S.  W.  701,  it  was  held  not  to  be  robbery 
where  the  accused  stealtiiily  placed  her 
hand  in  prosecutor's  pocket  and  took  there- 
from some  money.  Nor  did  the  fact  that 
accused  drew  a  pistol  when  the  loss  of  the 
money  was  learned  and  prosecutor  demand- 
ed its  return  make  the  act  of  taking  rob- 
bery. 

Rut  in  King  v.  Com.  25  Ky.  L.  Rep.  713, 
76  S.  W.  341,  where  the  evidence  was  that 
prosecutor  heard  the  accused  call  him,  but 
he  refused  to  stop,  and  had  taken  but  a 
step  or  two  when  he  felt  Iier  hand  hit  his 
pocket;  that  when  she  put  her  hand  in  his 
pocket  she  pulled  him  around  and  nearly 
pulled  him  off  his  feet,  and  then  pulled 
her  hand  out  and  had  his  pocketbook,  the 
court  said  that  the  trial  court  properly 
submitted  to  the  jury  the  Question  as  to 
whether  it  was  taken  by  violence  and  put- 
ting prosecutor  in  fear,  and  refused  to  dis- 
turb the  verdict  of  guilty  of  robbery. 

//.  Constructive  force. 

a.  Demand   with    ovenvhelnifng   nuni' 
hers  or  demonstrations  of  force. 

In  Com.  v.  Titsworth,  30  Ky.  L.  Rep. 
402,  98  S.  W.  1028.  it  was  said  that  rob- 
bery may  he  committed  by  putting  one  in 
fear  without  using  actual  force  or  violence, 
but  there  must  be  upon  the  part  of  the 
wrongdoer  such  an  attempt  of  intimida- 
tion, such  threats  of  violence,  demonstra- 
tion or  offer  of  force,  toward  the  person 
deprived  of  his  property,  for  the  purpose 
of  securinsr  its  surrender,  as  would  reason- 
ably   be   calculated   to   put   the    latter    in 
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attached.  The  attorney  general  haa  filed 
a  motion  to  strike  the  case  made,  and  con- 
sider this  appeal  on  the  transcript  of  the 
record,  because  said  case  made  was  not 
served  on  the  county  attorney  within  the 
time  allowed  by  the  trial  court.  The  rec- 
ord shows  that  at  the  time  of  entering 
judgment  the  court  extended  the  time  for 
making  and  serving  case  made  sixty  days, 
and  thereafter,  on  the  27th  day  of  July, 
granted  an  additional  extension  of  sixty 
days,  and  thereafter,  on  the  17th  day  of 
October,  granted  an  additional  extension  of 
sixty  days,  and  that  the .  case  made  was 
served  on  the  county  attorney  on  the  21st 
day  of  November,  and  was  settled  and 
signed  on  the  7th  day  of  December.  The 
certificate  of  the  trial  judge  recites:     "I 


do  hereby  certify  that  the  within  and  fore- 
going case  made,  and  the  amendments 
thereto,  have  been  served  in  due  time,  and 
the  same  duly  submitted  to  me  for  set- 
tlement and  signing,  as  required  by  law." 
Thus  it  appears  that  the  orders  extending 
the  time  for  making  and  serving  the  case 
made  were  in  addition  to  the  statutory 
time  of  thirty  days,  as  provided  by  §  6951. 
Snyder's  Stats.  The  motion  to  strike  is 
therefore  overruled. 

The  -information  charged,  in  substance, 
that  on  or  about  the  19th  day  of  Decem- 
ber, 1011,  the  said  Thomas  Monaghan  did 
wilfully,  unlawfully,  and  feloniously,  witb 
force  and  violence,  take  from  the  perscB 
of  one  J.  E.  Armstrong,  and  against  his 
will,  personal  property,  to  wit,  $2.50,  and 


fear,  and  cause  him  to  part  with  his  prop- 
erty. 

And  so  pointing  a  pistol  at  one,  and  re- 
quiring him  to  hold  up  his  hands  while 
confederates  go  through  his  pockets  and 
take  therefrom  personal  property,  is  taking 
by  force  and  fear.  State  v.  Sanders,  14 
N.  D.  203,  103  N.  W.  419. 

And  in  Harris  v.  State,  55  Tex.  Crim. 
Rep.  469,  117  S.  W.  839,  it  was  said  that  a 
demand  by  one  who  held  a  gun  pointed  at 
another,  that  the  latter  hand  over  his 
money,   complied   with,   would   be   robbery. 

And  robbery  was  held  to  have  been  com- 
mitted, 

— ^where  accused  took  a  revolver  out  of 
his  pocket  in  a  saloon,  made  the  bystand- 
ers hold  up  their  hands  and. told  them  that 
if  anyone  turned  around  he  would  blow 
his  head  off,  went  up  to  the  bar  and  told 
prosecuting  witness,  who  was  behind  the 
bar,  to  give  him  the  money  in  the  cash 
register,  and  to  be  quick  about  it,  and,  after 
it  was  handed  to  him,  fled.  People  v.  How- 
ard, 3  Cal.  App.  36,  84  Pac.  462; 

— where  accused  walked  up  behind  one 
who  was  assisting  the  banker  in  a  gambling 
game,  stooped  down  with  his  right  hand 
on  his  pistol,  which  was  in  his  pocket,  and 
while  in  this  position  picked  up  the  money 
with  his  left  hand,  and  upon  rising  pulled 
out  his  pistol,  cocked  it,  and  said,  "If  you 
want  any  of  this,  come  and  get  it,"  at  the 
same  time  holding  the  pistol  toward  the 
banker,  and  stepping  backward.  Reyes  v. 
State,  —  Tex.  Crim.  Rep.  — ,  102  S.  W. 
1156.  The  court  said:  "These  acts  are 
incidents  too  close  together  for  a  finespun 
theory  that  he  was  not  put  in  fear  of  his 
life,  or  that  there  was  no  assault.  We  be- 
lieve these  facts  show  both  an  assault  upon 
.    .     .     [the  banker]  and  fear  on  his  part;" 

— ^where  the  evidence  showed  that  prose- 
cutor awoke  to  find  the  accused  with  his 
(prosecutor's)  trousers  in  one  hand  and  a 
razor  in  the  other  hand;  that  he  took  the 
trousers  away  from  the  accused,  but  gave 
them  up  when  accused  demanded  that  he 
turn  over  his  "stuff,"  at  the  same  time 
threatening  and  menacing  him  with  the 
razor,  and  that  accused  rifled  the  pockets 
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of  the  money.  People  v.  Stevens,  141  Cal, 
488,  75  Pac.  62.  The  court  said  that  it  maj 
very  well  be  that  the  taking  of  the  trouseri 
down  from  the  headboard  while  the  owner 
slept  constituted  but  larceny;  but  the  own- 
er recaptured  them  with  the  money  in  them, 
and  was  thereafter  induced  against  his  will 
by  means  of  force  and  fear,  to  yield  up  to 
the  accused  the  possession  of  the  trousers 
with  the  "stuff"  in  them  that  accused  wa« 
after,  and  that  the  latter  act  was  beyond 
question   a  robbery; 

— ^where  one  was  held  up  and  put  in  fear 
of  his  life  by  having  a  gun  pointed  at  his 
and  being  told  to  put  up  his  hands  and 
drop  certain  property,  which  he  was  forced 
to  do,  and  tne  party  with  the  gun  toojr 
charge  of  the  propertv-  Brown  v.  State. 
61  Tex.  Crim.  Rep.  334^  136  S.  W.  265. 

And  in  State  v.  Luhano,  31  Nev.  278,  102 
Pac.  260,  it  was  held  that  the  elements  ol 
force  and  intimidation  were  sufficiently  es- 
tablished to  justify  a  verdict  of  robberr 
where  one  of  the  accused  stood  in  front  of 
prosecuting  witness  holding  a  knife  in  a 
threatening  manner  and  telling  him  to  kee? 
still,  and  the  other  accused  reached  into 
his  pocket  and  took  therefrom  a  sack  <» 
gold. 

And,  also,  in  Kevs  v.  State,  60  Tex. 
Crim.  Rep.  279,  131  S.  W.  1068,  where  tb? 
evidence  was.  that  accused  ordered  the  pros- 
ecutor to  hold  up  his  hands,  and  he  d:c 
so  through  fear  of  his  life,  and  accused 
then  went  through  his  pockets. 

And  in  Tones  v.  State,  48  Tex.  Crim.  Rep. 
363,  1  L.R.A.(N.S.)  1024,  122  Am.  St. 
Rep.  769,  88  S.  W.  217,  13  Ann.  Cas.  455. 
where  the  evidence  was  that  two  officer? 
arrested  prosecutor,  and  after  taking  him 
to  jail,  without  his  consenting  to  b* 
searched,  they  rudely  backed  him  against 
the  wall  and  held  his  hands  up  while  one 
of  them  thrust  his  hand  into  his  pocket 
and  extracted  his  money,  part  of  which  was 
appropriated,  it  was  held  that  there  was 
sullicient  force  to*  constitute  robbery.  Tn* 
court  stated  that  a  prisoner  is  powerless 
and  knows  it,  and  is  aware  that  the  leafst 
effort  to  foil  the  officer  will  call  for  greati^r 
force  and  violence,  and  acqiilescence  under 
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one  railroad  passenger  ticket  from  Vinita, 
Oklahoma,  to  Boonville,  Missouri,  of  the 
value  of  $6.50,  said  personal  property  then 
and  there  being  in  the  possession  of  said 
J.  E.  Armstrong,  with  the  intent  on  the 
part  of  him,  the  said  Thomas  Monaghan,  to 
then  and  there  rob  the  said  J.  E.  Armstrong. 

The  testimony  in  the  case  was  substan- 
tially as  follows: 

J.  E.  Armstrong,  the  complaining  wit- 
ness, testified  that  he  lived  in  Cooper 
county,  Missouri,  and  came  to  Vinita  on 
the  Katy  Flyer  on  the  19th  day  of  Decem- 
ber, and  while  waiting  at  the  depot  to  take 
the  4  o'clock  train  to  Blue  Jacket,  he  was 
talking  to  several  fellows  there,  and  was 
drinking  "right  smartly."  That  he  went 
to  sleep  and  caught  the  defendant  trying 


to  steal  something  from  him,  and  a  short 
time  after  that  he  was  in  the  closet  with 
his  clothes  unloosed,  and  while  he  was  un- 
buttoning his  suspenders,  the  defendant 
"socked"  his  hand  into  his  pocket,  and 
said:  "God  damn  you;  give  me  that 
pocketbook," — and  he  got  the  pocketbook 
and  got  away  from  him.  That  he  had  too 
much  whiskv  to  defend  himself,  or  he  could 
not  have  got  away  so  easy.  That  he  fol- 
lowed him  a  little  piece,  and  sAw  two  fel- 
lows starting  after  him,  and  he  hallooed 
to  them:  "Arrest  him!  He  robbed  me," — 
and  they  caught  him.  That  there  was  a  $5 
bill  and  a  little  change  and  a  ticket  from 
Vinita  to  Boonville,  Missouri,  in  the 
pocketbook.  That  he  did  not  consent  to 
the     defendant's     taking    his     pocketbook. 


the   circumstances  is  undoubtedly  superin- 
duced by  his  surroundings. 

h.  Threats  of  prosecution. 

In  State  v.  Parson,  44  Wash.  299,  7 
L.R^.(N.S.)  666,  120  Am.  St.  Rep.  1003, 
87  Pac.  349,  12  Ann.  Cas.  61,  it  was  held 
that  there  was  a  sufficient  use  of  force  and 
putting  in  fear,  within  the  statutory  defini- 
tion of  robbery,  where  one  approached  an 
intoxicated  person  and  pretended  to  arrest 
him,  and,  after  compelling  him  to  go  aways, 
searched  him  and  took  his  valuables  from 
him,  no  resistance  being  made  because 
prosecutor  believed  such  one  to  be  an  officer, 
and  that  he  would  be  locked  up  if  he  re- 
sisted. 

///.  Force  employed  as  a  means  of  eS" 
cape  or  to  prevent  a  recapture  of 
property   tahen  without  force. 

After  money  has  been  stealthily  removed 
from  the  pocket  of  another,  the  force  used 
to  prevent  its  recapture  or  to  effect  an 
escape  does  not  relate  back,  so  as  to  con- 
stitute the  original  taking  a  robberv.  Col- 
bey  V.  State,  46  Fla.  112,  110  Am.  St.  Rep. 
87,  35  So.  189;  Jones  v.  Com.  115  Ky.  592, 
103  Am.  St.  Rep.  340,  74  S.  W.  263,  14  Am. 
Crim.  Rep.  580. 

And  as  there  was  no  force  in  the  taking, 
it  was  held  in  Grant  v.  State,  125  Ga.  259, 
54  S.  E.  191,  that  the  taking  was  not  rob- 
bery by  force,  but  by  intimidation,  where 
accused  went  into  a  pawn  shop,  asked  to 
be  shown  revolvers,  selected  one,  loaded  it, 
and,  pointing  it  at  the  clerk,  demanded  him 
to  stand  back,  and,  upon  the  latter  getting 
under  the  counter,  backed  out  of  the  store 
carrying  away  the  revolver. 

IV.  Decisions    under    special    statutes. 

Under  the  Texas  Penal  Code,  art.  857, 
which  provides  that  if  any  person,  by 
threatening  to  do  some  illegal  act  injurious 
to  the  character,  person,  or  property  of 
another,  shall  fraudulently  induce  the  per- 
son so  threatened  to  deliver  to  him  any 
property,  with  the  intent  to  appropriate 
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it  to  his  own  use,  he  shall  be  guilty  of  'rob- 
bery, it  was  said  in  Burnsides  v.  State,  51 
Tex.  Crim.  Rep.  399,  102  S.  W.  108,  that 
the  offense  would  be  made  out  where  the 
indictment  charges  that  one  falsely  imper- 
sonated an  officer,  and  falsely  charged  an- 
other with  committing  an  offense  and 
threatened  to  put  him  in  jail,  and  thereby 
induced  such  other  to  pav  over .  a  sum  of 
money.  But  in  this  case  the  conviction  was 
reversed,  as  there  was  evidence  that  accused 
in  good  faith  believed  that  he  had  a  right 
to  make  the  arrest,  and  the  prosecuting 
witness  was  actually  committing  an  offense, 
and  so,  though  the  accused's  subsequent  ac- 
cepting of  money  for  his  release  might  be 
an  offense,  it  was  not  robbery. 

In  Doyle  v.  State,  77  Ga.  516,  cited  in 
the  earlier  note,  the  court  said  that,  in 
view  of  the  fact  that  almost  every  com- 
munity is  infested  with  gangs  of  thieves 
whose  only  vocation  seems  to  be  to  entrap 
unsuspecting  persons  in  the  exhibition  of 
their  money,  or  throw  them  off  their  guard 
and  snatch  money  or  other  valuables  from 
their  person,  it  wished  to  call  the  attention 
of  the  general  assembly  to  the  matter  and 
unanimously  recommended  that  such  offense 
be  made  robbery  and  punished  as  that 
crime  is  punished.  This  suggestion  was 
carried  out  by  the  amendment  of  the  Penal 
Code,  §  151  (Acts  1903,  p.  43),  so  as  to 
read:  "Robbery  is  .  .  .  the  sudden 
snatching,  taking,  or  carrying  away  any 
money,  goods,  chattels,  or  anything  of  value 
from  the  owner  or  person  in  possession  or 
control  thereof,  without  the  consent  of  the 
owner  or  person  in  possession  or  control 
thereof."  In  construing  this  statute,  the 
court  in  Williams  v.  State,  9  Ga.  App.  170, 
70  S.  E.  890,  said  that  formerly  violence  of 
some  kind  was  essential  to  the  offense  of 
robbery,  but  that  under  this  act,  in  order 
to  prove  a  case  of  robbery  by  suddenly  tak- 
ing or  carrying  away  the  property  of  an- 
other without  his  consent,  it  is  necessary  to 
show  only  that  the  person  robbed  was  con- 
scious that  something  was  being  taken  from 
him,  and  that  for  any  reason  he  was  unable 
to  prevent  it;  that  the  only  difference  be- 
tween robbery  of  this  class  and  larceny 
73 
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That  they  put  him  in  jail,  but  released 
him  the  next  morning.  On  cross-examina- 
tion he  stated  that  he  was  drinking  when 
he  arrived  at  Vinita;  that  he  had  a  little 
square  grip  with  a  quart  of  whisky,  a  jar 
of  honey,  and  some  cakes  in  it,  and  he  had 
a  bottle  of  whisky  in  his  pocket;  that  he 
gave  the  defendant  and  one  or  two  oth'ers 
a  drink  of  whisky  in  the  toilet  room;  that 
he  did  not  know  how  many  drinks  he  gave 
the  defendant;  that  he  also  visited  some 
negro  joints  across  the  track  near  the  de- 
pot; that  when  they  drank  his  whisky  the 
fellow  with  the  defendant  wanted  him  to 
give  him  a  dollar  to  get  some  more  whisky, 
and  be  tuld  him  he  did  not  have  any  money. 

J.  W.  May  testified  that  he  saw  t)ie  de- 
fendant running  from  Armstrong,  and  fol- 
lowed him  with  a  fellow  named  Pvatt,  who 
caught  him  about  300  yards  from  the  de- 
pot; that  Pyatt  let  him  go,  and  said,  **I 
seen  him  throw  something  out  of  his  pocket 
as  he  came  around  that  corner;"  that  wit- 
ness then  took  Monaghan  to  jail. 

Jake  Smith  testified  that  he  was  present 
when  the  sheriflT  arrested  the  defendant, 
and  heard  ^them  sav  that  a  man  was  robbe<l, 
and  went  to  see  if  he  could  find  anything, 
and  found  a  pocketbook  with  a  ticket  in 
it  to  Boonville;  that  a  fellow  named  Pyatt 
gave  him  directions  where  to  look. 

Charles  A.  Davidson  testified  that  he  saw 
witness  Armstrong  near  the  depot  so  drunk 
he  could  hardly  stand;  he  hallooed  that 
he  had  been  robbed,  "Catch  him,"  and  a 
man  that  he  did  not  know  caught  the  de- 
fendant and  threw  him  down;  that  the  de- 
fendant had  a  knife  in  his  hand,  and  he 
ran  over  and  took  the  knife  away  from 
him. 

Lee    R.    Mitchell,    clerk    of    the    district 


court  of  Craig  county,  over  the  defendant'^ 
objection,  was  permitted  to  identify  t  eab- 
pofna  issued  to  tlie  sheriff  of  Muskogee 
co*unty,  commanding  \V.  B.  Pyatt  to  app«ai 
as  a  witness  for  the  state  in  the  ca^  ob 
trial,  together  with  the  signed  order  of  the 
court  for  W.  B.  Pyatt  to  appear,  and  tbe 
return  of  the  sheriff  of  Muskogee  count; 
showing  that  said  W.  B.  Pyatt  was  not 
found  in  said  county. 

C.  Caldwell,  county  attorney,  of  Craif 
county,  testified  that  the  W.  B.  P)-ttl 
named  in  said  subpena  is  the  man  referred 
to  as  Pyatt  by  the  witness  who  testified, 
and,  over  the  defendant's  objection.  wi» 
permitted  to  state  that  on  Monday  last  "I 
finally  got  in  communication  with  Mr. 
Pyatt,  or  someone  answering  to  the  name 
of  W.  B.  Pyatt,  in  Muskogee,  and  end^T 
ored  to  get  him  here  as  a  witness."  TIuti 
upon  the  defendant  moved  that  the  f^tate 
ment  be  withdrawn  from  the  considprtitio3 
of  the  jury.  The  motion  was  overruW; 
the  cour.t  saying  to  the  jury  that  "This 
testimony  is  only  permitted  and  will  only 
be  considered  by  the  jury  as  showinjj  or 
tending  to  show  what  effort  the  countv  at 
torney  made  to  get  this  witness.  Tltafs 
the  sole  purpose  of  this  particular  testi 
mony,  and  you  will  consider  it  for  no  oth- 
er. The  defendant  may  have  an  eieep- 
tion." 

H.  E.  Ridenhour,  sheriff,  testified  thai 
when  he  arrested  the  defendant,  he  hU 
one  dollar  in  silver  and  three  half  dollar 

On  behalf  of  the  defendant,  G.  A.  Whit- 
ney testified  that  he  was  with  the  defend- 
ant  in  the  waiting  room  of  the  depot,  and 
the  complaining  witness  Armstrong  invited 
them  to  go  in  the  toilet  and  have  a  drini 
with  him;  and  they  went  with  nim,  he  had 


from  the  person  is  that  in  the  latter  case 
property  is  abstracted  witliout  the  knowl- 
edge of  the  possessor;  but  if  the  possessor 
becomes  conscious,  even  in  the  taking  that 
his  property  is  being  taken  frrtm  him.  and 
the  knowledge  is  obtained  before  the  taking 
is  complete,  it  is  robbery.  And,  so  in  that 
case  it  was  held  that  as  there  was  evidence 
that  prosecuting  witness  was  conscious  that 
sometlnng  was  being  taken  fn^m  his  pocket 
before,  or  at  least  at  the  same  time  that, 
an  outcry  was  made  that  his  money  wan 
taken  from  him,  the  jury  were  authorized 
to  find  that  his  money  was  suddenlv  taken 
away  from  his  without  his  consent,  but 
with  his  knowledge,  and  that  the  offense 
was  robbery,  and  not  larceny  from  the 
person  or  secret  theft. 

And  in  Hickey  v.  State,  125  Ga.  145, 
63  S.  K.  1026,  a  cnnvietion  under  this  act 
was  su.«tained  where  the  facts  were  almost 
identical. 

And  also  in  Pride  v.  State,  125  Oa.  750. 
54  R.  F.  «<»«,  the  court  said  t'^at  "the  sud- 
den snatching  from  the  victim  with  his 
4ti   L.K..v.(N.S.) 


knowledge  is  violence  in  the  sense  of  this 
word  as  used  in  the  amending  act.  In  otber 
words,  the  general  assembly  has  enlarged 
the  meaning  of  the  words  *open  force  awl 
violence,*  as  used  in  the  section  of  the  Ppnal 
Code,  BO  that  the  crime  of  robbery  may  row 
I)e  committed  by  force  exerted  directly  upos 
the  person  robbed,  or  by  suddenly  snatch- 
ing tlie  property  from  the  person,  where 
no  other  force  is  used  than  is  necessary  for 
the  tliief  to  obtain  possession  of  the  prop- 
ertv." 

But  in  Morris  v.  State,  125  Ga.  36,  53  S. 
K.  564,  it  was  held  that  the  evidence  was  in- 
HufTicient  to  warrant  a  conviction  under  this 
act,  where  the  prosecutor's  purse  was  takes 
from  his  pocket  without  his  knowledge  and 
without  resort  to  anv  violence  in  the  tak- 
ing, the  court  stating  that  the  offens* 
proved,  if  any,  was  that  of  larcenv  from 
the  person,  the  distinction  between  this  and 
the  preceding  cases  being  the  fact  that  i^ 
property  was  taken  without  the  owner*! 
knowledge.  J.  H.  B- 
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a  4-ounce  bottle  of  whisky,  and  they  drank 
it  up.  Armstrong  then  said:  **I  would 
buy  some  more,  but  I  have  only  got  15 
cents."  That  he  had  a  little  telescope,  and 
they  opened  it  up,  and  it  had  a  little  can 
of  something  and  big  black  bottle.  That 
they  had  been  in  there  about  twenty  min- 
utes when  witness  left.  That  he  saw  the 
defendant  have  $2  or  $3  in  his  hand  at  a 
drug  store  just  before  they  went  to  the  de- 
pot. 

The  defendant,  as  a  witness  on  his  own 
bciialf,  teslihed  that  he  went  to  the  depot 
with  Whitney,  and  they  went  into  the 
smoke  room  and  sat  down.  Armstrong  was 
talking  to  a  couple  of  negroes,  and  then 
eomuienced  a  conversation  with  Whitney. 
They  got  up  and  went  into  the  closet,  and 
Armstrong  produced  a  bottle  of  whisky, 
and  they  drank  it.  Armstrong  said  he 
wanted  to  eat  a  little,  and  that  he  had  a 
lunch  in  his  grip,  and  asked  us  to  open  it 
for  him,  and  we  found  a  bottle  of  whisky 
and  a  little  jar  of  jam  and  some  cakes. 
Tliat  Armstrong  commenced  eating  the 
cakes,  and  witness  said  to  Whitney,  **l  am 
going  to  get  that  bottle  of  whisky."  That 
Whitney  left,  and  he  then  slipped  the  bottle 
of  whisky  into  his  shirt,  and  a  man  named 
Bowen  came  in,  and  Armstrong  pulled  an- 
other bottle'  of  whisky  out  of  his  pocket 
and  they  all  drank.  That  he  then  went 
out  and  hid  the  bottle  of  whisky  that  he 
had  taken  from  the  grip  under  the  depot, 
and  then  went  back  to  the  closet.  As  he 
w(*nt  in  Bowen  came  out,  and  Armstrong 
followed  him  out,  saying  he  had  been 
robbed,  and  he  ran  because  he  thought  he 
meant  that  he  was  robbed  of  his  whisky. 
That  a  fellow  named.  Pyatt  caught  him 
and  knocked  him  down,  and  he  took '  his 
knife  out  and  made  him  turn  him  loose. 
That  Davidson  came  and  took  the  knife 
away  from  him,  and  he  started  across  the 
street,  and  the  sheriff  arrested  him.  He 
denied  taking  the  pocketbook  or  anything 
else  except  the  bottle  of  whisky. 

It  is  contended,  first,  that  the  court  erred 
in  denying  the  motion  for  continuance 
made  when  the  case  was  called  for  trial. 
His  aflUdavit  contained  all  the  formal  alle- 
gations required  by  law,  and  is  in  part  as 
follows:  "That  the  defendant  on  the  20th 
day  of  May,  1912,  caused  subpcena  to  be 
issued  for  Ed  Bowen,  who  lives  at  Bartles- 
ville,  on  which  subpoena  was  indorsed  an 
order  of  the  court  commanding  attendance 
of  saifl  witness;  that  the  return  of  the 
sherifT  of  Washington  county  this' day  filed 
is  *not  found  in  my  county;'  that  the  said 
Ed  Bowen,  if  present,  would  testify  that 
at  the  time  of  the  alleged  robbery  the  said 
•Vrnii^trong  and  this  defendant  and  the  said 
Bowfii  were  at  the  Missouri,  Kansas,  & 
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Texas  depot,  in  Vinita;  that  this  defend- 
ant and  Bowen  and  the  said  Armstrong 
were  in  the  toilet  drinking,  and  no  robbery 
occurred  during  said  time;  that  this  de- 
fendant left  said  toilet,  and  that  the  said 
Bowen  and  said  Armstrong  remained  there- 
in ;  that  about  nfteen  minutes  later  this  de- 
fendant returned,  and  just  as  this  defend- 
ant was  entering  the  said  toilet  room,  said 
Bowen  left  the  same,  and  was  immediately 
followed  by  said  Armstrong;  that  said  wit- 
ness, if  present,  would  also  testify  that 
the  said  Armstrong  told  him  he  had  no 
money,  and  would  have  to  borrow  some 
from  W.  H.  Kornegay  in  order  to  get  to 
Blue  Jacket,  and  that  this  defendant  prior 
to  going  to  said  depot  had  money  amount- 
ing to  about  $2.50;  that  the  facts  set  forth 
are  true,  and  that  he  cannot  prove  them 
by  any  other  witness;  that  if  he  is  granted 
a  continuance,  nc  can  secure  the  testimony 
of  said  Bowen  by  the  next  term  of  this 
court,  and  that  the  said  Bowen  is  not  ab- 
sent by  the  advice,  procurement,  or  con- 
sent of  affiant."  No  rule  is  more  fully  es- 
tablished than  that  this  court  will  not  re- 
verse a  judgment  of  the  trial  court  upon 
the  ground  that  it  refused  to  grant  a  con- 
tinuance, unless  it  appears  that  such  court 
has  manifestly  abused  its  discretion  in  re- 
fusing it.  We  think  the  affidavit  does  not 
disclose  such  diligence  on  the  part  of  de- 
fendant to  procure  the  attendance  of  this 
witness  as  made  it  the  duty  of  the  court 
to  grant  the  continuance. 

The  principal  question  presented  is  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict  and  judgment.  It  is  not  pretended 
that  the  prosecuting  witness  was  put  in 
any  fear  of  injury  to  his  person,  and  there 
was  no  evidence  conducing  to  show  that  the 
defendant  obtained  or  retained  possession 
of  the  pocketbook  by  force  and  violence. 

Section  2364  (Rev.  Laws)  of  our  Penal 
Code  defines  robbery  as  follows:  "Rob- 
bery is  a  wrongful  taking  of  personal  prop- 
erty in  the  possession  of  another  from 
iiis  person  or  immediate  presence  and 
against  1  is  will,  accomplished  by  means  of 
force  or  fear." 

Section  2365  provides:  "To  constitute 
robbery,  the  force  or  fear  must  be  employed 
either  to  obtain  or  retain  possession  of  the 
property,  or  to  prevent  or  overcome  resist- 
ance to  the  taking.  If  employed  merely  as 
a  means  of  escape,  it  does  not  constitute 
robbery." 

Section  2366  provides:  "When  force  is 
employed  in  either  of  the  ways  specified 
'n  the  last  section,  the  degree  of  force  em- 
nloved  is  immaterial." 

Section  2655  defines  grand  larceny  as  fol- 
lows: "Grand  larceny  is  larceny  com- 
mitted   in   either   of   the   following    cases: 


1166 


OKLAHOMA  COURT  OF  CRIMINAL  APPEALS. 


Acc^ 


First.  When  the  property  taken  is  of 
value  exceeding  $20.  Second.  When  such 
property,  although  not  of  value  exceeding 
$20  in  value,  is  taken  from  the  person  of 
another." 

The  larcenous  taking  of  property  from 
the  person  of  another  constitutes  grand 
larceny,  except  wlien  the  taking  is  accom- 
plished by  either  force  or  by  putting  in 
fear;  it  is  then  robbery.  Says  Bishop: 
"Every  robbery  requires  either  actual  vio- 
lence inflicted  on  the  person  robbed,  or  such 
demonstrations  or  threats  as  under  the  cir- 
cumstances create  in  him  reasonable  ap- 
prehension of  bodily  injury."  2  Bishop, 
New  Grim.  Law,  K  116.  Says  Wharton: 
"The  snatching  a  thing  is  not  considered 
a  taking  by  force,  but  if  there  be  a  strug- 
gle to  keep  it,  or  any  violence  or  disrup- 
tion, the  taking  is  robbery,  the  reason  of 
the  distinction  being  that,  in  the  former 
case  we  can  infer  neither  fear  nor  the  in- 
tention violently  to  take  in  face  of  resist- 
ing force.  If  putting  in  fear  be  proved, 
the  offense  is  robbery.  And  so  where  the 
thing  is  torn  from  the  person,  as  an  ear- 
ring from  the  ear."  1  Wharton,  Grim. 
Law,  §  854.  "The  violence  or  intimida- 
tion in  robbery  must  precede  or  be  con- 
temporaneous with  the  taking  of  the  prop- 
erty. The  violence  which  constitutes  an  es- 
sential element  of  the  crime  of  robbery 
must  be  actual,  personal  violence,  but  the 
degree  of  force  used  is  immaterial,  except 
under  statutes  which  provide  for  a  punish- 
ment varying  with  the  violence  which  ac- 
companies the  taking.  All  the  force  that 
IB  required  to  make  the  offense  a  robbery 
is  such  force  as  is  actually  sufficient  to 
overcome  the  victim's  resistance.  The  mere 
snatching  of  an  article  from  the  person 
of  another,  without  violence  or  putting  in 
fear,  is  not  robbery,  except  where  there  is 
some  injury  or  violence  to  the  person  of 
the  owner,  or  where  the  property  snatched 
is  so  attached  to  the  person  or  clothes  of 
the  owner  as  to  afford  resistance."  34  Gyc. 
1799,  and  cases  cit«d. 

The  prosecuting  witness  was  the  only 
person  to  testify  to  the  circumstances  at- 
tending the  taking  of  the  pocketbook.  He 
admitted  that  he  was  helplessly  drunk  at 
the  time,  and  his  examination  discloses  the 
fact  that  he  only  knew  that  his  pocketbook 
was  taken  against  his  will.  His  testimony 
also  shows  that  he  was  not  only  violating 
the  prohibition  law  of  the  state,  but  also 
the  Federal  law  prohibiting  the  introduc- 
tion of  whisky  into  the  Indian  country. 
The  subsequent  struggle  of  the  defendant 
with  other  persons  in  attempting  to  escape 
cannot  be  considered  to  determine  whether 
the  taking  was  forceful  or  furtive.  It 
would  seem,  and  we  would  suggest,  that  al- 
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ways  in  a  case  of  this  character,  where  ihjt 
line  of  demarcation  between  offenses,  as 
in  this  case,  has  a  very  narrow  margin,  the 
safe  practice,  where  the  proof  may  be  un- 
certain, is  to  charge  the  lesser  offense. 
Upon  a  careful  review  it  is  our  opinion 
that  the  evidence  did  not  show  either  force 
or  fear  in  the  taking  of  the  property  in 
question,  and  that  the  crime  charged  was 
not  proved. 

The  charge  of  the  court  contains  twenty- 
one  instructions,  and  submitted  only  the 
issue  of  robbery  in  the  first  degree.  Th? 
rules  of  law  applicable  to  a  case  of  this 
character  are  simple  and  plain,  and  the 
practice  of  encumbering  the  record  with 
so  manv  useless  instructions  is  a  vicious 
one,  and  ought  not  to  be  encouraged. 

The  instruction  on  the  presumption  of  in- 
nocence  concludes   with   the   following   dis- 
quisition:    "But  the  court  charges  you  that 
the   presumption   of   innocence   is   not   evi- 
dence, and  does  not  partake  of  the  nature 
of  evidence,  and  that  it  remains  with  the 
defendant  only  until  it  is  overcome  by  com- 
petent evidence  which  convinces  your  minds 
of   his   guilt  beyond   a   reasonable   doubt." 
The  defendant's   counsel  contends   that   by 
this    statement   "the   court   completely    de 
stroys  the  presumption  of  innocence."     Our 
Procedure  Criminal  provides,  §  5875    (Rev. 
Laws) :      "A   defendant   in   a  criminal   ac- 
tion is  presumed  to  be  innocent  until  the 
contrary  is  proved;  and,  in  case  of  a  rea- 
sonable doubt  as  to  whether  his   guilt  is 
satisfactorily   shown,   he   is  entitled    to  be 
acquitted."      The    "presumption     of     inno- 
cence is  founded  upon  the  first  principles 
of  justice;    it  is  the  same  presumption  of 
law   which   obtained   in   behalf   of   the   ac- 
cused at  common  law.    It  is  a  principle  so 
just,  and   so  undoubted  and  universaL  as 
to  stand  upon  the  recognition   of  all   the 
times  wherever  the  common  law  is  respect- 
ed.   Our  statute  provides,  as  a  rule  of  law, 
the  state's  burden  of  proof  beyond   a  rea- 
sonable doubt,  and  the  presumption   of  in- 
nocence will   therefore   sustain   the   burden 
of  evidence  until  the  defendant   is   proves 
guilty  by  the  evidence  beyond  a  reasonable 
doubt.      While    the    presumption    of    inno- 
cence is  not  evidence  in  the  true  sense,  it 
mav   in  a  sense  be  called  "an   instrument 
of  proof"  or  something  "in  the   nature  of 
evidence,"  in  that  it  determines  from  whom 
evidence  shall  come,  and  it  should  continue 
to  have  its  logical  weight  in  the  case,  not 
only  during  the  taking  of  the   testimony, 
but   during   the   deliberations   of    the  jurr 
until  they  have  arrived  at  a  verdict.    The 
defendant  is  entitled  in  every  instance  to 
an   instruction   on  the  presumption  of  his 
innocence,   and   that  the  state  must  prove 
the  charge  against  him  beyond  a  reasonable 
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doubt.  The  jury  are  bound  to  take  the  law 
from  the  court,  and  questions  of  fact  are 
to  be  decided  by  the  jury.  The  charge  of 
the  court  must  not  invade  the  province  of 
the  jury,  and  should  not  extend  beyond  a 
plain  statement  of  the  law  applicable  to 
the  case.  Philosophic  disquisition  on  the 
presumption  of  innocence  or  dissertation 
upon  the  nature  of  evidence  should  always 
be  omitted.  We  think  that  the  jury  could 
be  easily  confused  and  misled  by  the  quali- 
fying statement  in  said  instruction,  "that 
the  presumption  of  innocence  is  not  evi- 
dence, and  does  not  partake  of  the  nature 
of  evidence."  Ordinarily  they  would  un- 
derstand the  court  to  mean  that  the  pre- 
sumption of  innocence  amounts  to  nothing, 
and  that  they  should  only  consider  any  in- 
ference of  the  fact  of  innocence  that  may 
arise  upon  the  evidence.  In  other  words, 
that  they  should  not  consider  that  the  de- 
fendant was  presumed  to  be  innocent.  It  may 
also  be  construed  as  a  comment  upon  the 
weight  of  evidence.  The  law  requires  the 
court,  not  only  to  abstain  from  positive 
expression  as  to  the  weight  of  the  evi- 
dence, but  to  avoid  even  the  appearance  of 
an  intimation  as  to  the  facts,  and  to  so 
^uard  the  language  of  its  charge  .to  the 
jury,  which  is  the  law  of  the  case,  that  no 
inference,  however  remote  or  obscure,  may 
be  drawn  by  the  jury  as  to  the  weight  of 
the  evidence.  It  is  our  opinion  that  the 
exception  to  the  instruction  was  well  taken. 

In  view  of  the  fact  that  the  judgment 
must  be  reversed  for  the  errors  already  in- 
dicated, we  deem  it  unnecessary  to  enter 
into  a  discussion  of  the  other  questions 
raised. 

For  the  reasons  indicated  the  judgment 
appealed  from  is  reversed.  The  warden  of 
tlie  penitentiary  is  directed  to  deliver  the 
defendant  to  the  sheriff  of  Craig  county, 
who  will  hold  him  in  custody  until  he  shall 
be  discharged  therefrom,  or  as  otherwise 
ordered  according  to  law. 

Armstrong,  P.  J.,  and  Furman,  J., 
concur. 


UTAH    SUPREME    COURT. 

CARRIE  BROWN,  Appt., 

V. 

SARAH  M.  JOHNSON,  Respt. 
(—   Utah,  — ,   134   Pac.   690.) 

Usury  —  bonus  taken  by  agent  —effect. 

1.  A  principal  who  does  not  authorize 
or  ratify  the  act  of  his  agent  in  receiving 
a  bonus  beyond  legal  interest  for  lending 
his  money,  or  knowingly  receive  or  retain 
any  of  the  fruits  of  the  illegal  transaction, 
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is  not  subject  to  the  penalties  of  the  stat- 
ute against  usury. 

Same  —  monthly  interest  —  effect. 

2.  A  note  is  not  usurious  because  it  pro- 
vides for  interest  at  a  certain  rate  per 
month,  if  such  rate  is  merely  one  twelfth 
of  the  yearly  rate  allowed  by' statute. 

Evidence  —  of  agent  —  negotiation  of 
loan  —  usury. 

3.  Upon  the  question  of  usury  in  a  loan, 
evidence  of  the  agent  of  the  borrower,  who 
secured  the  loan,  as  to  the  transactions  at- 
tending it,  is  admissible. 

Same  —  services  of  agent  —  admissibil- 
ity. 

4.  Upon  the  question  of  usury  because  of 
a  bonus  taken  by  the  lender's  agent,  who 
claims  that  the  bonus  was  for  services  per- 
formed by  him  for  the  borrower,  evidence 
of  the  performance  of  such  services  is  ad- 
missible. 

(May  8,   1913.) 

A  PPEAL  by  plaintiff  from  a  judgment 
J\  of  the  District  Court  for  Salt  Lake 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be   due   on   a   promissory   note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Allen  T.  Sanford,  for  appellant: 

The  lender  must  himself  be  guilty  of  the 
wrong. 

Brainard  v.  Prouty,  66  Minn.  343,  69 
N.  W.  3;  Webb,  Usury,  §  417;  Yellow  Medi- 
cine County  Bank  v.  Cook,  61  Minn.  452, 
63  N.  W.  1093;  Wood, v.  Babbitt,  149  Fed. 
818;  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
481;  Berdan  v.  School  Dist.  47  N.  J.  Eq. 
8,  21  Atl.  40;  Short  v.  Post,  68  N.  J.  Eq. 
130,  42  Atl.  569. 

A  person  leaving  money  with  an  agent 
to  loan   does   not  authorize   the   agent   to 

Note,  —  CommisMons  charged  hy  lend* 
er's  agent  as  umiry. 

This  note  supplements  the  note  tq  France 
V.  Monro,  19  L.R.A.(N.S.)  391,  where  the 
earlier  cases  are  collected. 

In  Griswold  v.  Dugane,  148  Iowa,  504, 
127  N.  W.  664,  the  court  declared  that  it 
was  clear  that  if  the  person  who  negotiated 
the  loan  acted  as  agent  for  the  lender,  any 
commission  to  him,  in  addition  to  the  legal 
rate  of  interest,  would  render  the  loan 
usurious.  This  is  probably  upon  the  as- 
sumption that  the  facts  were  known  to  the 
lender,  though  it  is  not  expressly  so  stated. 

The  mere  fact  that  the  lender's  agent 
exacts  a  commission  from  the  borrower,  in 
addition  to  legal  interest,  does  not  render 
the  transaction  usurious  as  to  the  lender,, 
in  the  absence  of  proof  that  he  knew  of  such 
exaction.  Silverman  v.  Katz,  120  N.  Y. 
Supp.  790. 

Where,  however,  the  principal  is  charged* 
with  knowledge  of  the  charges  made,  he  is 
bound  by  the  acts  of  the  agent.  Thus,  ini 
Schwarz  v.  Sweitzer,  202  N.  Y.  8,  94  N.  E. 
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exact  usurious  interest,  and  the  money  so 
left  cannot  be  forfeited  unless  the  principal 
has  piilty  knowledge. 

Webb,  Usury,  §  93;  Estevez  v.  Purdy,  66 
N.  Y.  446;  Boylston  v.  Bain,  90  III.  285; 
Clark,  Contr.  pp.  403,  404;  Greenfield  v. 
Monaghan,  85  Iowa,  211,  52  N.  W.  193; 
Call  V.  Palmer,  116  U.  S.  98,  29  L.  ed. 
659,  6  Sup.  Ct.  Rep.  301;  Dagnall  v.  Wig- 
ley,  11  East,  43;  Solarte  v.  Melville,  7 
Bam.  &  C.  430,  1  Mann.  &  R.  19,  6  U  J. 
K.  B.  68;  Barretto  v.  Snowden.  5  Wend. 
181;  Condit  v.  Baldwin,  21  N.  Y.  219, 
78  Am.  Dec.  137;  Bell*  v.  Day,  32  N.  Y. 
165;  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
486;  Rogers  v.  Buckingliam,  33  Conn.  81; 
Gokey  v.  Knapp,  44  Iowa,  32;  Wyllis  v. 
Ault,  46  Iowa,  46;  Brigham  v.  Myers,  51 
Iowa,  397,  1  N.  W.  613,  33  Am.  Rep.  140; 
Cox  V.  Massachusetts  Mut.  L.  Ins.  Co.  113 
111.  382;  McLean  v.  Camak,  97  Ga.  804, 
26  S.  E.  494;  Commonwealth  Title  Ins.  & 
T.  Cd.  V.  Dakko,  89  Minn.  386,  94  N.  W. 
1088;  Babcock  v.  Murray,  69  Minn.  199, 
71  N.  W.  913;  Gantzer  v.  Schmeltz,  20"> 
111.  660,  69  N.  E.  584;  Short  v.  PiiHen, 
63  Ark.  385,  38  S.  W.  1113;  Sherwood  v. 
Swift,  64  Ark.  662,  43  S.  W.  507;  Rojrers 
▼.  Buckingham,  33  Conn.  81 ;  Muir  v.  New- 
ark Sav.  Inst.  16  N,  J.  Eq.  537;  Telford 
T.  Garrells,  31  III.  App.  441;  Stein  v. 
Bwensen,  44  Minn.  218,  46  N.  W.  360:  Still- 
man  v.  Northrup.  109  N.  Y.  473,  17  N.  E. 
879;   Baxter  v.  Buck,  10  Vt.  548. 


Mr.  A.  A.  Duncan,  for  respondent: 

The  amount  retained  by  Mr.  Locbwitz  is 
excess  of  legal  interest  was  solely  as  eom- 
pensation  for  the  loan  or  forbearance  of 
the  money  involved  in  this  action. 

Floyer  v.  Edwards,  Cowp.  pt.  1,  p.  112. 

The  principal  is  chargeable  with  the 
usury  of  the  agent  when  either  ( 1 )  tiie 
agency  is  general,  or  (2)  the  agent's  serv- 
ices are  gratuitous,  and  he  receives  his 
compensation   from   the  borrower. 

Hare  v.  Winterer,  64  Neb.  551,  90  N.  W. 
544;  Olmsted  v.  New  England  Mortg. 
Secur.  Co.  11  Neb.  487,  9  N.  W.  650; 
Horkan  v.  Nesbitt,  58  Minn.  487,  60  N.  W. 
132;  Sherwood  v.  Roundtree,  32  Fed.  113; 
Hall  v.  Maudlin,  58  Minn.  137,  49  Am.  St 
Rep.  492,  59  N.  W.  985;  Ridgway  ▼.  Daven 
port  37  Wash.  134,  79  Pac  606;  Lewis  v. 
Willoughy,  43  flinn.  307,  45  N.  W.  439; 
Algtii  v.  Gardner,  54  N.  Y.  360;  Robinsos 
V.  Blaker,  85  Minn.  242,  89  Am.  St.  Rep. 
541,  88  N.  W.  845;  Newport  Nat.  Bank 
V.  Tweed,  4  Houst.  (Del.)  225;  Austin  v. 
Harrington,  28  Vt.  130;  Tankesly  v.  Bell, 
—  lenn.  — ,  37  S.  W.  1018;  McFarUnd 
V.  Carr,  16  Wis.  266:  Western  Storage  A 
Wareliouse  Co.  v.  Glasner,  169  Mo.  38,  63 
S.  W.  917;  Hare  v.  Hooper,  56  Neb.  480,  76 
N.  W.  1055;  France  v.  Munro,  138  Iowa, 
1,  19  L.R.A.(N.S.)  391,  115  N.  W.  577; 
Payne  v.  Henderson,  106  Ky.  135,  50  S.  W. 
34;  Fowler  v.  Equitable  Trust  Co.  141  U. 
R.  384,  35  L.  ed.  786,  12  Sup.  Ct.  Rep.  1; 
Dayton  v.  Dearholt,  85  Wis.  151,  65  X.  W. 


1090.  allirming  I'M  App.  Div.  9.39,  118  N.  Y. 
Supp.  1140,  it  was  held  that  a  loan  marie 
by  a  son  as  agent  for  his  mother  for  ^000, 
the  son  retaining  $160  as  a  bonus,  of  which 
fact  the  mothor  was  informed,  was  held  to 
be  usurious;  it  appearing  that  the  mother 
afterward  collected  interost  on  tlie  loan. 
land  that  neither  the  borrower  nor  her 
broker,  who  effected  the  loan,  knew  that 
the  son  retained  the  bonus. 

So,  in  American  Mort??.  Co.  v.  Woodward. 
83  R.  C.  521.  65  S.  E.  730,  it  is  held  that  the 
receipt  of  excessive  and  unreasonable  com- 
missions by  the  ajrent  of  the  lender,  with 
the  knowledge,  actual  or  constructive,  of 
the  principal,  renders  the  transaction  usu- 
rious, if  such  commissions  and  the  interest 
added  exceed  the  lawful  ratps. 

And.  in  Robertson  v.  Merwin,  l.')4  App. 
Div.  723,  139  N.  Y.  Supp.  726,  the  court 
concedes  that  a  charge  hv  an  a<jent  wit'*o't 
the  knowledge  or  ratification  of  the  prin- 
cipal, cannot  be  made  the  basis  of  a  usurv 
defpnse  against  the  prinoipal.  bnt  holds 
that,  where  one  of  three  joint  owners  of  a 
fund  charger!  a  sum  in  makin*!  a  loan  from 
that  fund  sufficient  to  amnnnf  to  n«nr»' 
and  took  security  in  the  name  of  one  of 
the  other  parties,  which  was  in  apcor«lnn<*p 
with  their  practice  genera lly  in  m'aVini 
loans  from  the  fund,  he  was  actin?  as  a 
prineinal  for  the  benefit  of  all  three  in  a 
46  L.R.A.(N.S.) 


point  enterprise,  and  the  defense   of  usury 
was  available. 

When  the  taking  of  usury  is  made  a  crim- 
inal offense,  the  aeent  of  the  lender  will  be 
liable  to  prosecution  if  he  charges  a  com* 
mission  in  excess  of  the  legal  rate  of  inter- 
est. Thus,  in  Owens  v.  State,  63  Fla.  "26. 
58  So.  125,  which  was  a  criminal  pros^ecu- 
tion  under  a  statute  providing  that  **anj 
person,  association  of  persons,  firm  or  cor- 
poration, or  the  agent,  officer,  or  other 
representative  of  any  person,  association  of 
persons,  firm,  or  corporation  lending  money 
in  this  state,  who  shall  wilfully  and  know- 
ingly charge  or  accept  any  sum  of  money 
greater  than  the  sum  of  money  loaned,  and 
an  additional  sum  of  money  equal  to  25 
per  centum  per  annum  upon  the  principal 
sum  loaned,  by  any  contract,  contrivance, 
or  device  whatever,  directly  or  indirectly, 
bv  wav  of  commissions,  discount,  exchange, 
interest,  pretended  sale  of  any  article,  as- 
sisrnment  of  salary  or  wages,  inspection 
fees  or  other  fees,  or  otherwise,"  shall  be 
pnilty  of  misdemeanor,  the  court  sustained 
the  conviction  of  an  a<Tent  of  an  investment 
eompanv  who  charged  a  commission  made 
on  a  loan,  in  addition  to  the  full  legal  in- 
terest, though  the  agent  maintained  his 
own  offices,  and  no  part  of  the  commission 
went  to  the  investment  eompanv. 

R.    L.   S. 
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147;  Payne  v.  Newcomb,  100  111.  611,  .^fl 
A.in.  Rep.  69;  Brown  v.  Archer,  62  Mo. 
i^pp.  287;  Clarke  v.  Havard,  111  Oa.  242. 
51  L.R.A.  499,  36  S.  E.  837;  Thompson  v. 
Ingram,  51  ArJc.  546,  11  S.  VV.  881;  Wlial- 
'ey  V.  American  Freehold  Land-Mortg.  Co. 
20  C.  C.  A.  306,  42  U.  S.  App.  90,  74  Fed 
73;  Banks  v.  Flint,  64  Ark.  40,  10  L.R.A. 
-459,  14  S.  W.  769,  16  S.  W.  477;  Bank  of 
Newport  V.  Cook,  46  Am.  St.  Rep.  n8, 
note;  Bliss  v.  Shefrill,  24  App.  Div.  280, 
49  ^;;,  Y.  Supp.  SOl;  Tankesly  v.  Bell,  — 
Tenn.  — ,  37  S.  W.  1018;  Braine  v.  Robs- 
-wog,  13  App.  Div.  249,  42  N.  Y.  Supp. 
1098. 

Frlck,  J.,  delivered  the  opinion  df  the 
court: 

This  was  an  action  to  recover  upon  a 
promissory  note  given  for  $350.  The  only 
defense  interposed  is  usury.  A  trial  to 
the  court  resulted  in  findings  and  judgment 
for  defendant  and  the  plaintifT  appeals. 

The  interest  specified  in  the  note  did  not 
<exce4*d  the  rate  permitted  by  our  statute, 
and  hence  the  defendant  undertook  to  prove 
usury  by  parol  evidence.  We  have  care- 
fully gone  over  and  examined  all  of  the 
evidence  that  was  produced  at  the  trial,  and 
which  was  certified  up  by  the  trial  court 
in  appellant's  bill  of  exceptions.  The  ma- 
terial evidence  produced  by  both  parties  is 
substantially  as  follows:  Some  time  in 
1910  Mrs.  Mansfield,  the  mother  of  le- 
spondent,  applied  to  one  Adolph  Lochwitz 
to  obtain  a  loan  of  $250  or  $300,  which 
she  said  she  needed  immediately  to  pay  cer- 
tain materialmen  for  material  which  they 
had  furnished  and  were  furnishing  for  a 
new  dwelling  house  she  was  then  building. 
In  this  connection  she  testified  that  she 
■went  to  Mr.  Lochwitz  and  asked  him  for 
the  money,  and  after  telling  him  that  she 
could  secure  its  payment  by  a  chattel  mort- 
gage upon  her  daughter's  (respondent's) 
property  he  said  that  he  would  see  what 
he  could  do  for  her  by  way  of  obtaining 
the  money,  and  that  he  advised  her  tliat 
she  needed  at  least  $350;  that  within  a 
day  or  two  thereafter  she  saw  him  again, 
and  he  told  her  that  he  could  let  her  have 
tlie  money,  but  that  she  would  have  to 
pay  $50  for  it  for  ninety  days;  that  pur- 
suant to  this  arrangement  she,  at  his  re- 
quest, went  to  the  oflice  of  Mr.  San  ford 
an  attorney  at  law,  to  have  the  necessary 
papers  drawn  to  evidence  the  loan  and 
there  to  obtain  the  money;  that  she  met 
Mr.  Sanford  and  Mr.  l>ochwitz  at  the  of 
fice  of  the  former,  and  he  prepared  the 
papers  and  she  signed  them  by  sisrnin'^ 
her  daughter's  name,  by  herself,  as  at- 
torney in  fact:  that  after  the  paners  were 
signed  Mr.  Sanford  counted  out  $300.  plac- 
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ing  the  same  in  three  separate  parcels, 
and  also  counted  out  an  additional  $5f^ 
and  placed  it  in  a  separate  parcel  and 
shoved  the  whole  amount  across  the  office 
desk  toward  her;  that  she  was  about  to 
take  the  money  when  Mr.  Lochwitz  said 
that  the  interest  and  expenses  for  draw- 
ing the  papers  should  be  deducted  from 
the  amount.  After  this  the  witness's  mem- 
ory is  not  clear  with  respect  to  just  how 
the  transaction  terminated.  Mr.  Sanford, 
however,  testified  that  he  obtained  the 
$350  from  his  stenographer,  with  whom 
Mr.  Lochwitz  had  left  it,  and  that  he 
counted  all  of  it  and  shoved  it  across  the 
desk  to  Mrs.  Mansfield,  when  Mr.  Loch- 
witz spoke  up  and  said  that  the  interest 
called  for  in  the  note,  to  wit,  1  per  cent 
a  month,  should  be  taken  out  of  the 
amount,  and  further  that  one  half  of  the 
expenses  for  drawing  the  papers  should  also 
be  deducted  therefrom.  He  accordingly 
asked  Mr.  Sanford  what  the  expenses  were, 
and  was  informed  that  they  would  he  $5. 
Mr.  Sanford  tlen  sought  to  take  the 
amount  of  the  interest,  namely,  ^$^0.50,  and 
his  expenses,  $5,  out  of  the  $350,  but  could 
not  do  so  because  he  could  not  make  the 
change  correctly.  Mr.  Lochwitz  then  paid 
Mr.  Sanford  the  portion  of  the  expenses 
Mrs.  Mansfield  was  to  pay  and  immediate- 
ly h'ft  tlie  oflTice  to  go  with  her  to  the  bank 
where  she  wanted  to  deposit  the  money  so 
that  she  could  check  against  it,  where  she 
said  she  would  repay  him  her  share  of  the 
expenses.  As  to  what  happened  at  the 
bank,  the  witnesses  are  greatly  at  variance, 
but,  in  view  of  the  conchisions  reached,  the 
precise  nature  of  the  transaction  there  is 
not  material.  Mrs.  Mansfield,  however,  as- 
serts that  Mr.  Ijochwitz  took  tlie  whole 
$50  for  interest,  while  he  insists  that  all 
he  took  was  $10.50  and  one  half  of  the 
expenses,  and  that  Mrs.  Mansfield  gave  him 
$37  as  compensation  for  his  efforts  in  ob- 
taining the  money  in  question  and  to  fur- 
ther assist  her  to  obtain  a  loan  upon  her 
louse  she  was  then  building.  He  says  that 
this  came  almiit  in  this  way:  When  Mrs. 
Mansfield  asked  him  for  the  money  in 
question  he  asked  her  what  means  she 
lad  to  repay  the  loan  if  made:  that  she 
said  she  wanted  to  secure  $1,200  bv  mort- 
•xaging  her  house.^ind  if  she  could  do  so  she 
r»oiild  repav  the  loan  from  him  out  of  that. 
Vfter  considering  her  wants  as  detailed  by 
her.  he  told  her  that  she  had  better  make 
A  loan  of  $1  rtOO.  and  that  in  considera- 
tion of  the  $50  ahe  offered  to  pav  him  he 
voiild  assist  hrr  to  obtain  the  I-^sm  from 
•ome  n-al  estate  men  with  whom  he  was 
acquainted.  She  d'spiites  the  latter  state- 
ment and  insists  that  the  $50  was  asked 
as  a  compensation  for  the  use  of  the  mon- 
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ey  in  question.  The  evidence  is  without 
contradiction  that  the  money  in  question 
belonged  to  the  appellant,  who  is  a  niece 
of  Mr.  Lochwitz,  and  at  the  time  the  loan 
was  made  lived  and  still  lives  in  San  Fran- 
cisco; that  some  time  prior  to  the  trans- 
action in  question  she  had  lived  at  Price, 
Utah,  and  from  there  came  to  Salt  Lake 
City  for  surgical  treatment;  that  after  she 
was  operated  upon  and  was  about  to  leave 
Salt  Lake  City  for  San  Francisco  she  had 
more  money  then  she  needed  and  she  gave 
$400  to  her  uncle,  Mr.  Lochwitz,  telling 
him  to  use  it  or  do  with  it  as  he  thought 
beet,  and  when  she  needed  it  he  could, 
upon  request,  return  it  to  her.  Mr.  Loch- 
witz states  that  after  he  had  tried  in  vain 
for  a  number  of  days  to  obtain  the  money 
for  Mrs.  Mansfield,  and  after  she  had  of- 
fered him  $50  as  compensation  to  obtain 
it,  he  finally  let  her  have  $350  of  the  $400 
aforesaid  and  took  a  chattel  mortgage  as 
security;  that  his  niece  had  no  knowledge 
wliatcver  that  he  was  about  to  make  or 
that  he  had  made  the  loan,  until  after- 
wards, when  he  advised  her  of  the  fact  and 
asked  her  to  execute  a  power  of  attorney 
to  him  so  that  he  might  do  everything  that 
might  be  required  of  him  in  collecting  the 
money;  that  she  did  not  know  anything 
about  the  arrangements  between  him  and 
Mrs.  Mansfield  respecting  the  interest, 
commission,  or  bonus  (whatever  it  may  be 
called),  and  never  obtained  any  part  or 
share  of  the  same;  that  no  arrangement  or 
understanding  of  any  kind  was  ever  had 
or  talked  of  between  him  and  his  niece 
about  the  making  of  this  or  any  other 
loan,  or  about  his  services  in  case  he  made 
a  loan,  and  that  his  niece  furnished  the 
entire  $350.  Respondent  introduced  the 
aforesaid  power  of  attorney  in  evidence, 
which  is  dated  and  was  executed  some 
time  after  the  note  in  question  was  made 
and  delivered.  It  in  not  necessary  to  de- 
tail the  evidence  further. 

The  only  findings  of  fact  made  by  the 
court,  except  the  formal  ones,  are  as  fol- 
lows: "That  the  said  note  and  mortgage 
were  made  and  delivered  to  the  plaintiff 
upon  an  agreement  between  the  plaintiff 
and  defendant  that  the  defendant  should 
pay  to  plaintiff,  and  that  the  plaintiff 
should  take,  receive,  reserve,  and  secure  to 
herself  for  the  loan  of  the  principal  sum 
therein  mentioned,  a  greater  sum  than  at 
the  rate  of  12  per  centum  per  annum  upon 
said  principal  sum,  to  wit,  at  the  rate  of 
1  per  cent  per  month  from  date  of  said 
note,  as  provided  therein,  and  in  addition 
thereto  the  sum  of  $34;  and,  in  addition 
to  the  said  interest  so  reserved  by  the  said 
note  at  the  rate  of  1  per  cent  per  month 
from  date  thereof  until  paid,  the  defendant 
46  L.R.A.(N.S.) 


at  the  time  of  the  execution  and  deliTery 
thereof  paid  to  the  plaintiff,  and  the  plain- 
tiff took  and  received  in  pursuance  of  said 
agreement,  the  said  further  sum  of  $34  as 
additional  interest  or  compensation  for  the 
loan  of  the  said  principal  sum." 

Upon  the  foregoing  findings  the  court 
made  conclusions  of  law  and  entered  judg- 
ment in  favor  of  respondent,  in  which  tb? 
note  and  chattel  mortgage  were  canceled 
and  appellant  was  adjudged  to  pay  tii*^ 
costs  of  the  action.  Appellant  complaic* 
that  the  findings  aforesaid  are  not  sus- 
tained by  the  evidence,  and  that  the  court's 
conclusions  of  law  and  judgment  are  con- 
trary  to   law. 

We  think  it  requires  no  extended,  if  any. 
argument  to  show  that  in  view  of  the  evi- 
dence to  which  we  have  referred  the  so- 
called  findings  of  fact  are  merely  a  blend- 
ing of  conclusions  of  fact  and  conclasions 
of  law  interspersed  with  some  ultimate 
facts.  The  finding  that  an  agreement  was 
entered  into  ^'between  the  plaintiff  and  d*^ 
fendant"  is,  in  view  of  the  evidence,  a  con- 
clusion of  law  pure  and  simple,  since  the 
evidence  is  without  dispute  that  Mr.  Locb- 
witz  acted  as  agent  for  and  on  behalf  of 
the  appellant,  and  that  Mrs.  Manafieli 
acted  as  such  for  and  on  behalf  of  the  re- 
spondent. In  view,  therefore,  that  the 
transaction  was  effected  through  the  agents 
of  both  parties,  and  since  appellant  con- 
tended at  the  trial  and  now  contends  that 
she  did  not  enter  into  a  corrupt  and  usa- 
rious  agreement,  knew  nothing  about  it,  and 
neither  received  any  of  the  fruits  thereof 
nor  ratified  the  transaction,  the  court 
should  have  specifically  found  the  facts 
with  regard  to  those  matters  and  should 
have  made  his  conclusions  of  law  from  the 
facts  found. 

There  is  not  the  slightest  evidence  ia 
thiB  record  from  which  any  inference  can 
legitimately  be  deduced  that  the  appellant 
authorized  her  uncle  to  enter  into  a  usu- 
rious contract,  unless  such  inference  is  per- 
missible from  the  mere  fact  that  she  left 
the  money  with  him  under  the  conditions 
hereinbefore  detailed  and  from  the  execu- 
tion of  the  power  of  attorney  to  him  after 
the  loan  was  made.  Nor  is  there  any  evi- 
dence of  ratification,  nor  that  she  knowing- 
ly received  or  retained  any  of  the  fruits 
of  the  illegal  transaction,  nor  that  she  re- 
ceived anything  forbidden  by  law.  We 
think  the  great  weight  of  authority  is  to 
the  effect  that  the  facts  in  this  case  are 
clearly  insufficient  to  justify  the  inference 
above  referred  to.  We  shall  refer  to  some 
of  the  cases  upon  this  point  further  on  in 
this   opinion. 

The  court,  however,  also  found  that  the 
note  in  question  upon  its  face  provided  for 
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a  higher  rate  of  interest  than  is  permitted 
by  our  statute  in  that  it  calls  for  interest 
at  the  rate  of  1  per  cent  a  month  while 
the  statute  permits  interest  at  a  rate  "not 
to  exceed  12  per  cent  per  annum."  If  this 
were  so,  the  finding  is  useless,  since  the 
note  speaks  for  itself.  The  finding  is,  how- 
ever, a  mere  conclusion  of  law,  hut  whether 
it  is  called  a  conclusion  or  a  finding  of 
fact  it  cannot  be  sustained,  because  there 
is  no  evidence  whatever  to  support  it.  Nor 
does  the  language  of  the  note  support  it  if 
it  be  assumed  to  be  a  mere  legal  conclu- 
sion. This  is  easily  demonstrable.  The 
statute  permits  any  rate  of  interest  not 
exceeding  12  per  cent  per  annum.  This 
means  a  period  of  twelve  months,  no  more 
no  less.  One  per  cent  a  month  is  precisely 
12  per  cent  per  annum,  and  this  is  especial- 
ly so  where  the  loan  is  for  less  than  a 
whole  year.  If  the  interest  reserved  in  the 
note  in  question  be  calculated,  we  find  that 
upon  the  $350  it  amounts  to  $3.50  a  month 
and  for  twebe  months  to  $42.  Interest  at 
the  rate  of  12  per  cent  per  annum  would 
amount  to  $42  for  a  year  on  $350,  and  to 
$3.50  for  each  month,  and  for  three  months 
to  $10.50,  just  the  amount  reserved  in  the 
note.  If  it  were  true  that  the  note  on  its 
face  called  for  a  usurious  rate,  then  we  can- 
not see  how  the  appellant  could  escape  the 
consequences  of  a  usurious  contract,  and 
the  judgment  would  be  correct  regardless  of 
the  findings  of  fact,  and  there  would  have 
been  no  need  of  an  extended  opinion  in  this 
case.  We  are,  however,  clearfy  of  the  opin- 
ion that  the  note  upoii  its  face  called  for 
legal  interest  merely,  and  hence  the  usury 
must  be  established,  if  established  at  all, 
from  facts  aliundj.  The  question,  therefore, 
is,  Does  the  evidence  in  this  case  establish 
usury  in  the  sense  that  it  vitiates  the  note 
under  our  statute  as  between  appellant  and 
respondent?  While  the  courts  with  regard 
to  when  a  principal  is  bound  by  the  acts 
of  an  agent  in  entering  into  usurious  con- 
tracts or  transactions  are  seemingly  not  in 
harmony,  yet  from  a  careful  examination  of 
the  cases  it  will  be  found  that  their  diver- 
gent views  are  more  apparent  than  real. 

In  Boylston  v.  Bain,  90  111.  285,  the  su- 
preme court  of  Illinois  states  the  law  upon 
the  subject  thus:  "If  the  plaintiff  did  not 
authorize  his  agent  to  charge  a  higher  rate 
of  interest  than  is  given  by  the  statute, 
and  if  he  had  no  knowledge  that  a  higher 
rate  was  charged,  and  did  not  receive  the 
interest  paid  in  excess  of  that  allowed  by 
statute,  as  stated  in  the  instruction,  we 
perceive  no  ground  upon  which  the  defense 
of  usury  could  be  rested.  An  unlawful  and 
corrupt  intent  is  the  very  essence  of  a 
usurious  transaction,  and  how  the  plaintiff 
could  be  charpfed  with  an  intent  to  violate 
46  L.R.A.(N.S.) 


the  law  if  he  had  no  knowledge  that  a 
usurious  rate  of  interest  was  charged,  and 
never  received  the  illegal  interest,  as  de- 
clared in  the  instruction,  it  is  difficult  to 
understand." 

The  supreme  court  of  Iowa  in  Green- 
field V.  Monaghan,  85  Iowa,  211,  52  N.  W. 
193,  in  the  headnote,  lays  down  the  follow- 
ing rule:  "Where  an  agent  for  a  person 
lending  money  upon  a  promissory  note 
charged  the  borrower  a  rate  of  interest  in 
excess  of  that  allowed  by  law,  retaining 
the  difference  between  the  rate  charged  and 
the  legal  rate  for  his  own  use,  held,  that 
the  loan  was  not  usurious  unless  the  charge 
of  illegal  interest  was  authorized  or  rati- 
fied by  the  principal,  and  that  upon  such 
issue  the  burden  of  proof  was  upon  the  par- 
ty charging  usury," 

In  Call  V.  Palmer,  116  U.  S.  102,  29  L. 
ed.  561,  6  Sup.  Ct.  Rep.  303,  the  Supreme 
Court  of  the  United  States,  after  reviewing 
the  Iowa  cases  in  connection  with  a  num- 
ber of  others,  says:  "These  decisions  seem 
to  be  founded  on  plain  principles  of  justice 
and  right.  For  when  two  persons,  the 
agent  and  the  borrower,  conspire  together 
and  for  their  own  purposes  violate  the  law, 
how  can  punishment  for  their  acts  be  just- 
ly imposed  on  the  innocent  third  party,  the 
lender  ?" 

What  have  we  in  this  case  except  a 
secret  arrangement  between  Mrs.  Mansfield 
and  Mr.  Lochwitz,  the  former  being  anx- 
ious to  obtain  the  money  and  the  latter 
desirous  of  receiving  the  bonus  or  a  com- 
mission (call  it  what  you  will)  from  her 
out  of  the  money  loaned  without  the  knowl- 
edge or  consent  of  appellant,  whose  money 
was  loaned?  Why  should  she  be  made  to 
suffer  for  their  acts  from  which  each  ex- 
pected some  benefits,  while  she  could  ob- 
tain none  except  the  interest  allowed  by 
law? 

The  editor  in  a  footnote  to  the  case  of 
Bank  of  Newport  v.  Cook,  46  Am.  St.  Rep. 
197,  after  reviewing  many  of  the  cases, 
states  the  substance  of  the  decisions  in  the 
following  language:  "If  the  person  to 
whom  a  commission  or  bonus  is  paid  is  an 
agent  of  the  lender,  the  question  whether 
such  payment  can  be  taken  into  considera- 
tion in  determining  whethfr  the  transaction 
is  usurious  depends  upon  whether  or  not 
the  lender  is  to  profit,  directly  or  indirect- 
ly, by  the  transaction.  If  he  does  not  know 
that  a  commission  has  been,  or  is  agreed 
to  be,  paid,  and  has  no  notice  of  such  facts 
as  impose  upon  him  the  duty  of  inquiry, 
and  he  does  not  knowingly  receive  any  bene- 
fit from  the  commission  or  bonus,  he  cer- 
tainly has  no  usurious  intent,  and,  having 
neither  usurious  intent  nor  a  usurious  prof- 
it, the  cases  agree  that  he  is  not  to  be  suV 
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jected  to  the  penalties  of  usury."  Many 
cases  are  cited  as  supporting  the  foregv>iug 
statement  of  the  editor. 

Without  making  further  excerpts  from 
the  decisions,  we  refer  to  the  following 
cases,  all  of  which  are  in  harmony  witii 
the  cases  referred  to  and  in  which  many 
others  are  cited:  Estevez  v.  Purdy,  00  2s. 
Y.  446;  Conover  v.  Van  Mater,  18  N.  J. 
£q.  481 ;  Rogers  v.  Buckingham,  33  Conn. 
81 ;  Franzen  v.  Hammond,  136  Wis.  239, 
19  L.R.A.(N.S.)  399,  128  Am.  St.  Rep. 
1079,  116  N.  W.  169;  Silverman  v.  Katz 
(Sup.)    120  N.  Y.  Supp.  790. 

In  the  case  of  Rogers  v.  Buckingham,  su- 
pra, the  transaction  there  involved,  like 
the  one  in  this  case  was  the  only  one  that 
had  been  entered  into  by  the  agent  for  the 
principal;  and  the  court  held  that  a  single 
transaction  by  an  agent,  where  no  arrange- 
ment existed  between  the  principal  and  6uch 
agent  with  regard  to  the  compensation  he 
should  receive  or  the  rate  he  should  re- 
serve, was  insufficient  to  authorize  an  in- 
ference or  presumption  of  fact  that  the 
agent  was  authorized  to  exact  usury.  That 
case  is  frequently  cited  and  approved  by 
the  courts  upon  the  question  of  establish- 
ing authority  upon  the  part  of  the  agent 
to  bind  the  principal  upon  a  usurious  con- 
tract made  by  the  agent.  It  has,  however, 
also  been  frequently  held  that,  where  an 
agent  enters  into  a  usurious  contract  with 
a  borrower,  the  lender,  under  certain  cir- 
cumftfances,  may  be  bound  by  thi  acts  of 
the  agent,  although  the  former  did  not 
know  of  nor  directly  authorize  the  par- 
ticular transaction.  The  rule  in  this  re- 
spect is  perhaps  as  well  stated  by  the 
supreme  court  of  Minnesota  as  it  is  any- 
where in  the  headnote  to  the  opinion  in  the 
case  of  Hall  v.  Maudlin,  68  Minn.  137,  49 
Am.  St.  Fep.  492,  69  N.  W.  98r),  which  we 
quote:  "Where  a  money  lender  intrusts 
the  entire  management  of  his  business  to 
a  general  agent,  with  unlimited  authority 
to  conduct  it  according  to  his  own  discre- 
tion, and  with  the  understanding  that  he 
shall  obtain  the  compensation  for  his  serv- 
ices as  agent  from  the  borrowers,  in  the 
form  of  bonus  or  commission,  if  the  agent 
exacts  from  a  borrower  a  bonus  or  com- 
mission which,  together  with  the  interest 
reserved  in  the  contract,  amounts  to  more 
than  the  maximum  rate  of  interest  allowed 
by  law,  the  transaction  is  usurious."  The 
following  cases  clearly  support  the  rule  as 
there  stated:  Robinson  v.  Blaker,  85  Minn. 
242.  89  Am.  St.  Rep.  541,  88  N.  W.  845- 
Payne  v.  Henderson,  106  Ky.  135,  60  S.  W 
34;  Payne  v.  Newcomb,  100  TU.  611,  39  Am. 
Rep.  69;  Fowler  v.  Equitable  Trust  Co. 
141  U.  S.  384,  35  L.  ed.  786,  12  Sup.  Ct. 
Rep.  1;  Clarke  v.  Havard,  111  Ga.  242, 
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61  L.R.A.  499,  36  S.  E.  837;  Wbaley  t. 
American  Freehold  Land-Mortg.  to.  20  C. 
C.  A.  306,  42  U.  S.  App.  90,  74  Fed.  73. 
See  also  cases  cited  in  the  footnote  to  Bank 
of  Newport  ▼.  Cook,  46  Am.  St.  Rep.  198, 
199. 

In  addition  to  the  cases  just  cited  there 
are  a  tew  in  which  the  principal's  liabilitj 
is  extended  to  all  acts  which  were  wit!i.£ 
the  apparent  scope  of  the  agent's  author 
ity.  All  that  the  courts  in  those  ca^e9 
seemed  to  inquire  into  was  whether  the 
agent  had  the  authority  to  nsake  the  loan, 
and,  if  he  had,  the  principal  waa  held  bouod 
by  the  agent's  acts,  although  the  ageat 
transcended  the  express  directions  of  hU 
principal.  To  this  effect  is  an  early  c&a 
from  Nebraska  which  is  referred  to  bv  Mr 

m 

Justice  Sullivan  in  Hare  v.  Winterer.  04 
Keb.  551,  90  N.  W.  644.  In  the  latter  casr 
it  is,  however,  expressly  stated  that  it  was 
not  necessary  to  go,  and  that  the  court  did 
not  go,  to  that  extent  in  a  later  case.  Tb« 
later  Nebraska  case  may  therefore  U 
classed  as  belonging  to  the  second  group 
of  cases  cited  above.  Another  case  whieli 
perhaps  goes  to  the  extent  of  the  earh 
Nebraska  case  is  Austin  v.  Harrington,  2S 
Vt.  130. 

It  is  also  claimed  by  respondent  that  tb^ 
case  of  Algur  v.  Gardner,  54  N.  Y.  360.  snp^ 
ports  the  doctrine  laid  down  in  the  Ver 
niont  case.  It  will  be  observed  that  the  case 
of  Estevez  v.  Purdy,  66  N.  Y.  446,  to  whir: 
we  have  referred,  and  which  ia  a  later  Ke? 
York  case,  squarely,  lays  dovm  the  doctri^ 
of  the  lUinnis  case  which  we  have  quotec 
from.  Moreover,  the  reasoning  in  the  opio- 
ion  in  54  N.  Y.  is  not  satisfaetorv,  and 
we  have  not  found  the  case  cited  nor  fol- 
lowed by  any  of  the  later  New  York  or 
other  cases,  while  the  case  in  66  N.  Y.  has 
frequently  been  cited  and  followed. 

There  is  still  another  case  decided  br 
the  supreme  court  of  Missouri,  Westert 
Storage  &.  Warehouse  Co.  v.  Glasner,  l^ 
Mo.  38,  68  S.  W.  917.  The  decision  in  that 
case  is,  however,  squarely  based  upon  t 
local  statute,  and  is  therefore  not  control- 
ling here.  There  may  be  a  few  more  spo- 
radic cases  which  follow  the  rule  laid  don 
by  the  Vermont  court,  but  we  have  not 
found  them.  We  desire  to  add  in  this  coa- 
nection  that,  when  all  of  the  cases  frca 
which  we  have  quoted,  and  the  others  to 
which  we  have  referred,  except  the  ones 
from  Nebraska,  Vermont,  and  Missouri,  and 
possibly  the  one  in  54  N.  Y.,  are  carefwllr 
oxamined  and  analysed,  it  will  be  fonai 
that  all  of  them  support  the  doctrine  laid 
down  by  the  supreme  court  of  Tllinois  ifi 
the  case  of  Boylston  ▼.  Bain,  90  III  2^- 
We  are  also  of  the  opinion  that  the  do^ 
trine  as  there  laid  down  is  the  correct  one. 
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The  question  of  whether  the  agent  had  au- 
thority to  enter  into  a  contract  in  vio- 
lat-on  of  law  should  not  be  limited  to  the 
mere  formal  inquiry  of  whether  he  had  the 
express  or  implied  authority  to  lend  the 
principal's  money.  While  that  question,  as 
a  matter  of  course,  is  always  an  element 
and  lies  at  the  very  threshold  of  the  in- 
<qiiiry  where  the  authority  of  the  agent  is 
involved,  yet,  where  the  transaction  in- 
volves the  violation  of  a  statute,  the  in- 
quiry should  go  farther,  and  it  should  be 
ascertained  whether  the  agent  had  the  au- 
thority to  enter  into  the  contract  which 
IB  alleged  to  be  in  violation  of  law.  To 
establish  such  authority  it  need  not  be 
shown  that  the  principal  expressly  con- 
ferred it,  but  it  may  be  shown  in  the  same 
manner  as  it  usually  is  shown  by  proving 
the  facts  and  circumstances  from  which  the 
authority  may  legally  be  inferred  or  im- 
plied. And  in  this  regard,  if  it  be  shown 
that  there  was  an  understanding,  express 
or  implied,  between  the  agent  and  the  prin- 
cipal whereby  the  former  should  look  to  the 
borrower  for  a  commission  or  bonus  as 
compensation,  or  if  he  has  made  loans  for 
his  principal  in  which  such  a  course  was 
pursued  and  the  principal  knew  of  it,  or 
approved  of  it,  or  if  there  are  any  other 
facts  or  circumstances  from  which  author- 
ity may  be  clearly  implied,  it  may  be  found 
to  exist.  In  the  case  at  bar,  as  we  have 
seen,  there  is  nothing  from  which  author- 
ity may  be  deduced  except  the  naked  fact 
that  the  uncle  of  appellant  was  authorized 
to  exercise  his  best  judgment  in  making  use 
of  the  $400  she  had  left  with  him.  As- 
suming that  all  that  Mrs.  Mansfield  claims 
is  true,  still  the  question  remains.  What 
authority  has  the  court  to  declare  appel- 
lant's money  forfeited  to  the  respondent? 
Certainly  our  statute  does  not  require  that 
under  such  conditions  the  latter's  money 
«ht>uld  be  forfeited  to  the  borrower. 

I'he  statute  says  "whenever  it  shall  satis- 
factorily appear  by  the  admission  of  the 
party  or  by  proof  that  any  bond,  bill,  etc., 
has  been  taken  or  received  in  violation  of 
the  provisions"  [Utah  Comp.  Laws  1007, 
§  1241  X  8]  of  the  statute,  then,  and  not 
otherwise,  shall  the  lender  forfeit  the  whole 
sum  expressed  in  the  contract  to  the  bor- 
rower We  held  in  Culmer  Paint  &  Glass 
Co.  V.  Gleason,  —  Utah,  — ,  130  Pac.  66. 
that  when  the  plea  of  usury  is  interpoaerl 
and  forfeitures  are  involved,  and  "especial- 
ly such  as  have  the  effect  of  taking  prop 
erty  from  one  and  giving  it  to  another 
[the  forfeiture]  should  be  enforced  onl> 
when  the  proof  is  clear  and  convincing,  i^ 
not  bevond  a  reasonable  doubt."  We  thinV 
that  this  is  what  is  contemplated  by  tht 
lanTuaire  of  the  statute  which  is,  when  it 
46  L.R.A.(N.S.) 


shall  satisfactorily  appear  by  the  admission 
of  tlie  party  or  by  proof  that  the  provisions 
thereof  have  been  violated,  a  forfeiture, 
etc.,  shall  be  declared  by  the  court.  If  this 
means  anything,  it  means  that  the  proof 
showing  a  violation  of  the  statute  should 
be  clear  and  convincin];.  The  pro  f,  in 
order  to  be  satisfactory,  can  be  no  less  than 
this. 

Entirely  apart,  however,  from  the  terms 
of  our  statute,  the  overwhelming  weight 
of  authority  is  clearly  to  the  effect  that  the 
burden  of  proof  is  upon  him  who  alleges 
usury,  and  that  he  must  establish  it  by 
at  least  clear  and  convincing  evidence,  and 
not  merely  by  a  preponderance  thereof. 
Webb,  Usury,  §  417;  Yellow  Medicine  Coun- 
ty Bank  v.  Cook,  61  Minn.  462,  63  N.  W. 
1093;  Wood  ▼.  Babbitt  (C.  C.)  149  Fed. 
818;  Conover  ▼.  Van  Mater,  18  N.  J.  Eq. 
481;  Short  v.  Post,  58  N.  J.  Eq.  1.30,  42 
Atl.  563.  The  evidence  as  it  now  stands 
is  therefore  clearly  within  the  rule  laid 
down  in  Yellow  Medicine  County  Bank  v. 
Cook,  supra,  and  is  insuflUcient  to  support 
the  conclusions  of  law  and  judgment. 

Appellant  further  contends  that  the  court 
erred  in  overruling  her  motion  to  strike 
the  testimony  of  Mrs.  Mansfield.  This  con- 
tention is  not  tenable.  While  Mrs.  Mans- 
field's testimony,  standing  alone,  was  clear- 
ly insuflicient  to  make  out  a  case  as  against 
the  appellant,  yet  the  testimony  was  prop- 
erly received  by  the  court.  There  is  a 
further  assignment  that  the  court  erred  in 
admitting   and   excluding  certain   evidence. 

We  have  carefully  gone  over  the  court's 
rulings  in  that  regard,  and  we  do  not  6nd 
any  error  in  that  regard  excepting  in  one 
particular  in  connection  with  the  claim  ad- 
vanced by  appellant;  namely,  Mr.  Lochwitz 
claimed  that  he  was  to  receive  the  $50  as 
compensation  for  obtaining  a  loan  upon 
Mrs.  Mansfield's  house  and  lot  and  for  what 
he  had  done  in  looking  up  persons  who 
had  money  to  lend  before  the  loan  in  ques- 
tion was  made,  and  in  connection  with  the 
claim  he  attempted  to  prove  that  he  had  in 
fact  assisted  Mrs.  Mansfield,  ami  he  of- 
fered to  show  just  what  he  had  done  in  that 
respect.  The  court  ruled  that  he  could 
prove  the  agreement  between  himself  and 
Mrs.  Mansfild,  but  also  ruled  that  he  could 
not  show  what  he  had  done  after  the  loan 
in  question  was  made.  Where  usiirv  is 
attempted  to  be  proved  by  parol  evidence 
or  otherwise,  it  is  always  proper  for  either 
narty  to  go  into  the  whole  transaction  for 
the  purpose  of  disclosing  all  of  the  circum- 
stances relating  thereto.  The  evidence  of- 
fered by  appellant,  while  somewhat  remote 
.vas  nevertheless  proper  in  view  of  the 
•laim  made  by  Mr.  I  ochwitz  Thp  qut»s- 
tion  was   one  of  weight,  and  nt)t  of  rele- 
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vancy.  The  only  objection  was  that  it  was 
not  material.  It  clearly  was  material,  and, 
as  we  have  seen,  was  otherwise  proper.  If 
this  were  the  only  error,  we  should  not  re- 
verse the  judgment,  because  it  appears  from 
the  record  that  most  of  the  offer  to  which 
we  have  referred  was  nevertheless  before 
the  court,  as  upon  cross-examination  Mr. 
Lochwitz  was  permitted  to  state  about  all 
of  the  facts  in  that  regard.  We  have  only 
mentioned  the  matter  as  a  guide  to  the 
court  in  case  a  retrial  of  the  case  is  had. 
For  the  reasons  stated,  the  judgment  is 
reversed,  the  case  is  remanded  to  the  Dis- 
trict Court,  with  directions  to  grant  a  new 
trial  and  to  proceed  with  the  case  in  ac- 
cordance with  this  opinion.  Appellant  to 
recover  costs. 

McCarty,   Ch.  J.,  and  Straap,  J.,  con- 
cur. 
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T.  D.  SIMPSON 

V. 

DENVER    ft    RIO    GRANDE    RAILROAD 

COMPANY. 

(—  Utah,   — ,   134   Pac.   883.) 

Pleading:  —  complaint  <—  issaance  of 
pay  check  —  ne^lisrence  or  estoppel. 

1.  One  cashing  a  railroad  pay  check 
which  was  delivered  by  the  railroad  com- 
pany to  an  impostor  cannot,  in  an  action 
to  recover  the  amount  from  the  railroad 
company,  succeed  upon  the  theory  of  neg- 
ligence or  estoppel  on  its  part,  unless  he 
alleged  such  grounds  in  his  complaint. 

Bills  and  notes  —  pay  check  —  issuance 
to  impostor  —  forged  indorsement  — 
liability  of  holder. 

2.  A  railroad  company  which  by  mistake 
issues  to  impostors  pay  checks  belonging 
to  employees  is  not  liable  to  pay  them  to 
one  wno  cashes  them  upon  the  forged  in- 
dorsement of  the  impostors,  without  negli- 
gence or  conduct  amounting  to  an  estoppel 
on  its  part. 

(June  27,  1913.) 

CROSS  APPEALS  from  a  judgment  of  the 
District  Court  for  Salt  Lake  County  in 
plaintiff's  favor  for  a  part  only  of  the  re- 

Xote.  —  The  question  who  must  bear  the 
loss  when  a  check  or  bill  is  issued  or  in- 
dorsed to  an  impostor  is  treated  in  the 
notes  to  Land  Title  &  T.  Co.  v.  Northwest- 
ern Nat.  Bank,  50  L.R.A.  75:  Harmon  v. 
Aid  Detroit  Nat.  Bank,  17  L.R.A.(N.S.) 
514;  and  McHenrv  v.  Old  Citizens'  Nat. 
Bank,  38  L.R.A. (N.S.)  1111.  And  see  later 
case,  Goodfellow  v.  First  Nat.  Bank,  44 
L.R.A.(N.S.)  580. 
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lief  demanded  in  an  action  brooght  to  re- 
cover upon  certain  pay  checks  issued  by  de- 
fendant which  had  been  cashed  by  plaintif. 
Reversed  on  defendant's  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Cott,  Allison,  A  Riter, 
for  defendant: 

In  order  to  pass  title  to  the  checks  in 
question,  the  impostors  had  to  forge  the 
signatures  of  the  payees. 

Forgery  can  pass  no  title  to  a  negotiable 
instrument. 

Warren  v.  Smith,  35  Utah,  455,  136  Am. 
St.  Rep.  1071,  100  Pac.  1069;  Grav«  v. 
American  Erch.  Bank,  17  N.  Y.  205;  Har- 
mon V.  Old  Detroit  Nat.  Bank,  153  Mich.  73, 
17  L.R.A.(N.S.)  514,  126  Am.  St.  Rep.  467, 
116  N.  W.  617;  Rolling  v.  El  Paso  *  S.  W. 
R.  Co.  —  Tex.  Civ.  App.  — ,  127  S.  W.  302; 
Tolman  v.  American  Nat.  Bank,  22  R.  1. 
462,  52  L.R.A.  877,  84  Am.  St.  Rep.  850,  45 
Atl.  480;  Armstrong  v.  Pomeroy  Nat.  Bank, 
46  Ohio  St.  612,  6  L.R.A.  625]  15  Am,  St 
Rep.  656,  22  N.  E.  866;  Robarts  ▼.  Tucker, 
16  Q.  B.  560,  3  Eng.  Rul.  Cas.  681;  Lieber 
V.  Fourth  Nat  Bank,  137  Mo.  App.  158,  11 7 
S.  W.  672;  First  Nat.  Bank  v.  Farmers'  k 
M.  Bank,  66  Neb.  149,  76  N.  W.  430;  Koim 
V.  Watkins,  26  Kan.  691;  40  Am.  Rep.  336: 
Beattie  v.  National  Bank,  174  111.  571,  43 
L.R.A.  645,  66  Am.  St  Rep.  318,  51  N.  E- 
002;  Dodge  v.  National  Exch.  Bank,  20 
Ohio  St.  234,  5  AnL  Rep.  648;  Shipman  ^ 
Bank  of  State,  126  N.  Y.  319,  12  LJLA 
791.  22  Am.  St.  Rep.  821,  27  N.  E.  371. 

The  case  is  distinguishable  from  cases 
where  it  is  held  that  loss  must  fall  on  the 
drawer  of  a  check  delivered  to  a  parfy  bear- 
ing a  fictitious  or  assumed  name,  who  i«. 
however,  the  actual  party  intended  by  the 
drawer  as  payee. 

Robertson  v.  Coleman,  141  Mass.  231.  5o 
Am.  Rep.  471,  4  N.  E.  619;  Murphy  ▼.  Met- 
ropolitan Nat.  Bank,  191  Mass.  159, 114  Am 
St.  Rep.  595,  77  N.  E.  693;  Emporia  Kat. 
Bank  v.  Shotwell,  35  Kan.  360,  57  Am.  Bef . 
171,  11  Pac.  141;  United  State*  v.  Natlcna: 
Exch.  Bank,  45  Fed.  163;  Crippen  t.  Amer- 
ican Nat.  Bank,  51  Mo.  App.  508;  Meridian 
Nat.  Bank  v.  First  Nat.  Bank,  7  Ind.  App. 
322,  62  Am.  St.  Rep.  450,  33  N.  E.  247,  34 
N.  E.  608;  Land  Title  A  T.  Co.  ▼.  Norti- 
weatem  Nat.  Bank,  196  Pa.  230,  50  L.ILA 
75,  79  Am.  St.  Rep.  717,  46  Atl.  420;  Heave? 
V.  Commercial  Nat.  Bank,  27  Utah,  222,  101 
Am.  St.  Rep.  966,  75  Pac.  727;  First  Nat. 
Bank  v.  American  Exch.  Nat.  Bank,  170  X. 
Y.  88,  62  N.  E.  1089;  McHenry  v.  Old  Citi- 
zens' Nat  Bank,.  85  Ohio  St.  203,  38  L.RJL 
(N.S.)  1111,  97  N.  E.  305;  Central  Nat 
Bank  v.  National  Metropolitan  Bank,  Z\ 
App.  D.  C.  391,  17  L.R.A.(NJS.)   520. 

The  pay  checks  indicated   on   their  face 
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that  they  were  drawn  in  'favor  of  defend- 
ant's employees. 

It  was  therefore  plaintiff's  duty,  before 
cashing  them,  to  make  sure  they  were  prop- 
erly indorsed  by  such  employees. 

Mercantile  Nat.  Bank  ▼.  Silverman,  148 
App.  Div.  1,  132  N.  Y.  Supp.  1017. 

Messrs.  Zane,  Strlngfellow,  and  Whlt- 
aker,  for  plaintiff: 

The  drawer  of  a  check  having  permitted 
bv  mistake  the  checks  to  come  into  the 
hands  of  an  impostor,  and  thereafter  be  in- 
dorsed to  a  bona  fide  holder,  is  liable  to  the 
bona  fide  holder  for  the  payment  of  the 
same. 

United  States  v.  National  Exch.  Bank,  45 
Fed.  163;  Emporia  Nat.  Bank  v.  Shotwell, 
35  Kan.  360,  57  Am.  Rep.  171,  11  Pac.  141; 
Crippen  v.  American  Nat.  Bank,  51  Mo. 
App.  508;  Meridian  Nat.  Bank  v.  Frist  Nat. 
Bank,  7  Ind.  App.  322,  52  Am.  St.  Rep. 
460,  33  N.  E.  247,  34  N.  E.  608;  Robert- 
son V.  Coleman,  141  Mass.  231,  55  Am.  Rep. 
471,  4  N.  E.  619;  American  Exch.  Bank  v. 
City  Bank,  5  N.  Y.  Leg.  Obs.  18;  Smith  v. 
Mechanics*  &  T.  Bank,  6  La.  Ann.  610;  Ma- 
loney  v.  Clark,  6  Kan.  83;  Levy  v.  Bank 
of  America,  24  La.  Ann.  220,  13  Am.  Rep. 
124;  E.  S.  Karoly  Electrical  Constr.  Co.  v. 
Globe  Sav.  Bank,  64  111.  App.  225;  First 
Nat.  Bank  v.  Farmers'  &  M.  Bank,  56  Neb. 
149,  76  N.  W.  430;  Famous  Shoe  &  Cloth- 
ing Co.  V.  Crosswhite,  124  Mo.  34,  26  L.R.A. 
668,  46  Am.  St.  Rep.  424,  27  S.  W.  397; 
Fiore  v.  Ladd,  22  Or.  202,  29  Pac.  435; 
Forbes  v.  Espy,  21  Ohio  St.  474. 

Stranp,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  are  undisputed.  The  case  was 
presented  on  an  a^eed  statement.  The  sub- 
stance of  it  is:  The  defendant  operated  a 
railroad  and  had  in  its  employ  several 
thousand  employees,  who  were  paid  on  the 
10th  of  each  month  for  services  rendered 
the  previous  month.  At  the  end  of  each 
month  it  prepared  a  pay  roll,  containing  the 
names  oif  the  employees,  their  occupation, 
places  employed,  number  of  days  worked, 
and  the  amount  due.  Pay  checks  were  then 
prepared  in  which  the  date,  the  name  of  the 
employee,  and  the  amount  due  were  stated. 
The  paymaster,  with  the  pay  car,  the  pay 
rolls,  and  checks  traveled  his  district  from 
place  to  place,  and  delivered  the  checks  to 
the  employees,  who  passed  through  the  car 
to  receive  them.  In  October,  1911,  the  de- 
fendant had  in  its  employ  two  firemen,  E.  C. 
Fields  and  C.  B.  Rings,  who  worked  on  its 
road  between  Salt  Lake  City  and  Helper, 
Utah.  At  the  end  of  that  month  it  owed 
Fields  for  services  $93.49;  Rings  $109.75. 
Their  names  were  on  the  pay  roll,  and  pay 
46  L.R.A.(N.S.) 


f  checks  made  out  to  each.    The  one  to  Fields 
is: 

The  Denver  &  Rio  Grande  Railroad  Co. 
RoU  No.  1540.     No.  4. 

Denver,  Colo.,  November  10,  1911. 
The  treasurer  of  the  Denver  &  Rio  Grande 
Railroad  Co.  will  pay  to  the  order  of  C.  E. 
Fields  $93.49,  ninety-three  and  49/100  dol- 
lars for  ser\'ices  rendered  during  the  month 
of  October,.  1911,  when  countersigned  by 
Freeman  Sumner,  paymaster. 

J.  W.  Gilluly,  Treasurer. 
F.  Sunmer,  Paymaster. 
No.  C368899. 

The  other  to  Rings  is  the  same,  except  the 
Bubstitutipn  of  his  name,  the  number  and  the 
amount  due  him,  $109.75.  On  November  10, 
1911,  the  pay  car  in  charge  of  the  paymaster 
was  at  Salt  Lake  City  from  7  o'clock  in  the 
morning  until  2  o'clock  in  the  afternoon. 
From  repeated  deliveries  of  pay  checks  the 
paymaster  became  personally  acquainted 
with  a  large  number  of  the  employees. 
Fields  and  Rings,  however,  had  been  in  the 
defendant's  employ  only  since  August,  1911. 
While  the  paymaster  had  delivered  them 
two  pay  checks  before,  in  September  and 
October,  still,  owing  to  the  large  number  of 
employees  paid  off  each  month,  between 
3,500  and  4,000,  he  was  unable  to  remember 
and  identify  all  of  them,  and  did  not  re- 
member or  know  Fields  or  Rings.  On  No- 
vember 10,  1911,  between  the  hoiirs  stated, 
between  1,700  and  1,900  employees  at  Salt 
Lake  City  passed  through  the  pay  car  for 
their  checks,  practically  a  continuous  proces- 
sion or  line.  As  they  approached  the  pay- 
master they  announced  their  names,  the  pay 
roll  was  examined,  the  check  selected  and 
delivered  to  the  employee,  and  the  date  of 
delivery  stamped  on  the  pay  roll  opposite  his 
name.  Between  the  hours  stated  two  un- 
known men,  impostors,  entered  the  pay  car 
at  different  times.  One  of  them,  preceded  and 
followed  by  employees,  as  he  approached  the 
paymaster  called  out  the  name  of  E.  C. 
Fields.  The  paymaster  looked  at  him,  bot 
did  not  in  fact  know  whether  he  was  or  was 
not  Fields,  but  believing  that  he  was,  and 
seeing  the  name  of  Fields  on  the  pay  roll, 
selected  the  check  which  had  been  made  out 
for  Fields,  and  delivered  it  to  the  impostor 
representing  himself  to  be  Fields.  The  other 
impostor,  representing  himself  to  be  Rings, 
in  like  manner  obtained  the  Rings'  check. 

The  plaintiff  formerly  was  in  the  employ 
of  the  defendant  at  Salt  Lake  City,  and  had 
a  general  acquaintance  with  its  employees 
at  that  place;  but  at  and  prior  to  the  time 
in  question  he  was  engaged  in  the  saloon 
business  at  Salt  Lake  City,  and  had  been  in 
the  habit  of  cashing  at  their  face  value  a 


1166 


UTAH  SUPREME  COURT. 


JU51, 


lar{?e  number  of  the  employeeH*  checks.  The 
impoBtors  in  the  afternoon  of  the  day  they 
obtained  the  checks  presented  them  to  the 
plaintiff,  and  asked  him  to  cash  them.  They 
were  strangers  to  him.  He  asked  them  it 
they  were  the  parties  named  in  tlie  checks, 
and  was  told  by  them  that  they  were.  They 
wholly  unidentified  indorsed  them.  The  one 
holding  the  Fields'  check  indorsed  it,  **£.  C 
Fiels,"  the  other,  "C.  B.  Rings."  ITie  plain- 
tiff paid  them  the  face  value  of  the  checks, 
in  ignorance  of  the  fraud  practised  on  the 
defendant  and  of  the  forgeries  of  the  in- 
dorsements. Ihat  night  the  real  E.  C.  Fields, 
and  the  next  day  the.  real  C.  B.  Rings,  pre- 
sented themselves  to  the  defendant  for  their 
pay  checks.  It  learning  of  the  fraud  prac- 
tised on  it  and  of  the  mistake  made  in  de- 
livering the  checks  to  the  wrong  persons, 
paid  Fields  and  Rings  the  full  amount*  of 
their  wages.  The  plaintiff  indorsed  the 
checks  the  impostors  had  indorsed  to  him, 
and  deposited  them  to  his  credit  with  his 
bank.  In  due  course  they  were  presented 
to  the  defendant's  treasurer,  who  refused  to 
honor  and  pay  them.  The  bank  canceled 
the  credit,  and  the  plaintiff  brought  this  ac- 
tion against  the  defendant  on  two  counts, 
one  on  the  Fields'  check,  the  other  on  the 
Rings'  check.  The  court  gave  plaintiff  judg- 
ment on  the  Rings'  check,  the  defendant  on 
the  Fields'.  This,  because  of  the  difference 
in  the  indorsements;  the  Fields'  check  being 
indorsed  by  the  impostor,  "Fiels,"  not 
"Fields." 

Both  the  plaintiff  and  the  defendant  ap- 
peal. There  is  no  claim  of  had  faith  on 
the  part  of  either.  The  plaintiff  has  alleged 
no  negligence  nor  any  estoppel  on  the  part 
of  the  defendant.  He  claims  neither  in  his 
brief;  he  did,  in  a  way,  claim  both  in  oral 
argument.  His  claim,  however,  can  be  no 
broader  than  his  complaint.  Nor  does  the 
agreed  statement  contain  facts  upon  which 
an  estoppel  may  be  founded,  or  from  which 
negligence  may  be  inferred. 

The  case  is  thus  presented  within  a  very 
narrow  compass.  It  is.  Can  the  plaintiff  a 
bolder  under  the  forgM  indorsements  of  the 
pay  checks,  treated  by  both  parties  as  ne- 
gotiable instruments,  compel  the  defendant, 
who  is  both  the  drawer  and  the  drawee,  to 
pay  him  the  checks,  without  allegations  and 
proof  of  negligence  or  an  e8topi>el  on  the 
part  of  the  defendant?  That  the  persons 
who  presented  the  checks  to  the  plaintiff 
were  impostors,  had  no  right  or  authority 
to  receive,  present,  indorse,  or  transfer  them, 
and  that  their  indorsements  were  clear  for- 
geries, are  conceded  propositions;  and  with- 
out allegations  and  proof  of  negligence,  or 
an  estoppel  on  the  part  of  the  defendant, 
we  think  the  plaintiff  is  not  entitled  to  pre* 
vail  on  either  count.  Tolman  v.  American 
46  L.R.A.(N.S.) 


Nat.  Bank,  22  R.  I.  462,  52  liELA.  877,  84 
AnL  St.  Rep.  850,  48  Atl.  480;  Harmon  ▼. 
Old  Detroit  Nat.  Bank,  153  31icK  73,  17 
L.R.A.(N.S.)  514,  126  Am.  St.  Rep.  467. 
116  N.  W.  617;  Rolling  v.  El  Paso  k  S.  W. 
R.  OtK  —  Tex.  Civ.  App.  — ,  127  S.  W.  302. 
Lieber  v.  Fourth  Nat.  Bank,  137  Mo.  App^ 
158,  117  S.  W.  672;  First  N*t.  Bank  v. 
Farmers'  k  M.  Bank,  56  Neb.  149,  76  !<f.  W 
430 ;  Kohn  v.  Watkins,  26  Kan.  691,  40  Aa 
Rep.  336 ;  Beattie  v.  National  Bank,  174  lU. 
571,  43  KRA.  654,  66  Am.  St  Rep.  318.  51 
N.  E.  602;  Dodge  v.  National  Exoh.  Bank,  20 
Ohio  St.  234,  5  Am.  Rep.  648;  Shipman  t. 
Bank  of  State,  126  N.  Y.  318,  12  LJLA.  791. 
22  Am.  St.  Rep.  821,  27  N.  E.  371. 

The  plaintiff,  in  support  of  his  contention 
that  the  defendant,  "having  permitted  the 
checks  by  mistake  to  come  into  the  hands  of 
the  impostors,"  who  wrongfully  received 
them,  and  without  authority  and  by  forgerv 
indorsed  them  '*to  a  bona  fide  holder,  is  li- 
able to  such  holder  for  the  payment  of  tb^ 
same," — cites:  United  States  v.  Nationa: 
Exch.  Bank  (C.  C.)  45  Fed.  163;  Emporis 
Nat.  Bank  v.  Shotwell,  35  Kan.  360,  57  Am. 
Rep.  171,  11  Pac.  141;  Crippen  v.  AmericaB 
Nat.  Bank,  51  "Mo,  Apjk.  508;  Meridian  Nat 
Bank  v.  First  Nat.  Bank,  7  Ind.  App.  321 
52  Am.  St.  Rep.  450,  33  N.  E.  247,  ^4  N.  E 
608;  Robertson  v.  Coleman,  141  Mass.  231. 
55  Am.  Rep.  471,  4  N.  E.  619;  Maloney  v. 
Clark,  6  Kan.  83;  E.  S.  Karoly  Electrical 
Constr.  Co.  v.  Globe  Sav.  Bank,  64  111.  App 
225;  Famous  Shoe  k  Clothing  Co.  ir.  Cross- 
white,  124  Mo.  34,  26  LuR.A.  568,  46  Am.  >t 
Rep.  424,  27  S.  W.  397 ;  Fiore  v.  Ladd,  22  Or 
202,  29  Pac.  435,  and  McHenry  v.  Old  Cit. 
zens'  Nat.  Bank,  85  Ohio  St.  203,  36  L,R.A 
{N.S.)  1111,  97  N.  E.  395.  We  think  tb? 
cases  are  not  applicable,  for  the  principa' 
reason  that  in  nearly  all  of  them  the  per 
son  to  whom  the  check  or  instrument  was  de- 
livered was  the  very  person  whom  the  draw- 
er intended  should  present  and  indorse  it 
and  receive  the  money  evidenced  by  it.  or 
with  whom  the  transaction  was  had  wit> 
resp«»ct  to  which  the  check  was  given,  or 
where  recovery  was  permitted  on  the  ground 
of  negligence  or  an  estoppel.  These  elements 
are  not  here  present.  Deliveries  were  hert 
made  of  the  checks  with  the  intent  and  pur- 
pose that  the  persons  and  payees  named  ic 
the  checks,  and  no  other,  except  upon  their 
valid  indorsements,  slnnild  present  them  and 
receive  the  monev  evidenced  bv  them.  n» 
checks  on  their  face  were  payable  to  th«*  or- 
der of  E.  C.  Fields  and  C.  B.  Rinos,  and  to 
themselves  plainly  directed  that  pay  meet 
would  be  made  onlv  to  them,  or  to  their  io- 
dorsees.  and  to  no  other.  Plaintiff  knew 
that.  That  is  what  the  checks  themst-hes 
told  him.    The  impostors  came  to  bim  wit!:- 
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out  title.  Pkiintiff's  title  rests  absolutely 
upon  their  forgeries  of  the  indorsements. 

It  is  well  settled  that  a  forged  indorse- 
ment does  not  pass  title  to  commercial  paper 
negotiable  only  by  indorsement.  Warren  ▼. 
Smith,  35  Utah,  455,  136  Anu  St.  Rep.  1071, 
100  Pac  1069.  To  that  effect  aUo  is  our 
statute.  Section  1575,  Com  p.  Laws  1907, 
provides:  "Where  a  signature  is  forged  or 
made  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  it  is 
wholly  inoperative,  and  no  right  to  retain 
the  instrument,  or  to  give  a  discharge  t*^ere- 
for,  or  to  enforce  payment  thereof  against 
any  party  thereto,  can  be  acquired  through 
or  under  such  signature,  unless  the  party 
against  whom  it  is  sought  to  enforce  such 
ri^ht  is  precluded  from  setting  up  the  for- 
gery or  want  of  authority."  And  as  plain- 
tiir  has  no  other  claim  of  title  it  follows  he 
cannot  prevail. 

That  part  of  the  judgment  which  is  in  the 
defendant's  favor  is  therefore  aflirmed  -,  that 
in  favor  of  the  plaintiff  reversed.  The  case 
18  remanded  for  a  new  trial.  Costs  to  the 
defendant. 

BIcCarty,  Ch.  J.,  and  Frlck,  J.,  concur. 
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COMMONWEALTH  OF  PENNSYLVANIA, 

Appt. 

(236  Pa.  213,  84  Atl.  665.) 

Tax   —  collateral   Inheritance  —  trust 
for   nonresident. 

Personal  property  placed  by  a  nonresident 
with    trustees   within    a    state    for    invest- 


ment, under  a  trust  which  might  have  been- 
terminated  at  any  time,  and  does  not  name 
ultimate  beneficiaries,  retains  its  situs  at 
his  domicil,  and  where  he  dies  without 
descendants,  it  is  not  subject  to  a  collat- 
eral inheritance  tax  at  the  domicil  of  the 
trustees. 

(April  29,  1912.) 

A  PPEAL  by  the  Commonwealth  from  a 
i\  decree  of  the  Orphans'  C^urt  for  Phil&i- 
deiphia  County  disallowing  its  claim  to  a 
collateral  inheritance  tax  on  a  personal 
fund  of  decedent  in  the  hands  of  trustees. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  Lee  Patton,  for  appellant: 

The  situs  of  intangible  personal  property 
held  by  resident  trustees  for  nonresident 
cestui  qui  trustent  is  in  that  state  where 
the  trustee  in  whom  is  vested  the  legal  title 
and    ownership,   is  domiciled. 

Guthrie  v.  Pittsburgh  C.  &  St.  L.  R.  Co. 
158  Pa.  433,  27  Atl.  1052;  Price  v.  Hunter, 
21  W.  N.  C.  306;  West  Chester  School  Dist. 
V.  Darlington,  38  Pa.  157;  Carlisle  v.  Mar- 
shall, 36  Pa.  3»7;  Orcutt's  Appeal,  97  Pa. 
179;  Com.  v.  Kuhn,  2  Pa.  Co.  Ct.  248. 

The  commonwealth  is  entitled  to  the  tax 
in  the  present  proceeding. 

Smairs  Appeal,  151  Pa.  1.  25  Atl.  23,  28; 
Lewis's  Estate,  203  Pa.  211,  52  Atl.  205; 
Singer  v.  Guarantee  Trust  &  S.  D.  Co.  24 
Pa.  Super.  Ct.  270;  24  Am.  &  Eng.  Enc. 
Law,  457,  et  seq. 

Messrs.  Maurice  Bower  Saul  and  John 
G.   JolinM>n,   for  appellee: 

Countess  de  Noailles  died  December  6th, 
1908,  domiciled  in  France,  and  the  situ» 
of  her  personal  property,  whether  actually 
situated  in  France  or  in  America,  by  oper- 
ation of  law,  was  in  France,  the  place  of 
her  domicil. 

Minor,  Confl.  L.  1901,  p.  270. 


Note,  ^  Svocefwion  tax:  phifHical  pres^ 
cnce  or  absence  of  personal  property, 
or  evidence  thereof,  as  affecting  Ita* 
hllity  to  tax. 

I.  Personal  property  of  nonresident's  es- 
tate physically  present  within 
the   taxing   jurisdiction. 

a.  In  general,  1168. 

b.  Tangible  personal  property,  1172. 
c  Securities  within  state  for  invest- 
ment,  1172. 

d.  Securities  within   state  for  other 

purposes,  lU? 

e.  Bank  deposits,  1175. 

f.  Property    held    subject    to    trust, 

1176. 

g.  Interest  of  one  decedent  in  estate 

of  another,  1177. 
h.  Miscellaneous,  1178. 

II.  Personal  property  of  resident's  estate 
physically  absent  from  taxing  juris- 
diction,   1179. 

46  L.R.A.(N.S.) 


Scope. 

This  note  is  confined  strictly  to  the  ques- 
tion whether  the  physical  presence  within 
the  taxing  jurisdiction  of  personal  ^  prop- 
erty, or  the  evidences  thereof,  belonging  to 
the  estate  of  a  nonresident  decedent,  will 
subject  it  to  a  succession  ta:^;  and  the  con- 
verse question  whether  the  exaction  of  such 
a  tax  in  respect  of  personal  property  of  a 
decedent  who  was  domiciled  within  the 
taxing  jurisdiction  is  prevented  by  the  phy- 
sical absence  of  such  property,  or  the  evi- 
dences thereof.  It  therefore  does  not  deal 
with  questions  in  relation  to  exemptions 
of  particular  property,  the  deduction  of  in- 
debtedness, or  generally  matters  a/Tecting 
the  amount  of.  or  mode  of  computing,  the- 
tax,  or  the  means  of  enforcing  the  payment 
of  the  same,  whether  those  questions  re- 
late to  property  within  or  without  the  ju- 
risdiction.      A  more  specific  statement  of 
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The  commonwealth  cannot  tax  personalty 
of  a  nonresident. 

Orcutt's  Appeal,  97  Pa.  179;  William- 
son's Estate,  153  Pa.  508,  26  Atl.  246; 
Coleman's  Estate,  159  Pa.  231,  28  Atl.  137; 
Re  Handley,  181  Pa.  339,  37  Atl.  687; 
Vanuxem's  Estate,  212  Pa.  315,  1  L.R.A. 
(N.S.)  400,  61  Atl.  876;  Dalrymple's  Estate, 
215  Pa.  307,  64  Atl.  554;  Lamberton's 
Estate,  40  Pa.  Super.  Ct.  548;  Shoenberg- 
er's  Estate,  221  Pa.  112,  19  L.R.A.(N.S.) 
290,  128  Am.  St.  Rep.  737,  70  Atl.  579; 
Lines's  Estate,  155  Pa.  378,  26  Atl.  728. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  domicil  of  the  decedent  at  the  time 
of  her  death   was  in   France.     She   was  a 


widow  and  left  no  lineal  descendant.  Sh« 
owned  real  estate  in  this  state  whieh  wu 
appraised  at  $17,500,  and,  as  there  waj  ns 
conversion  of  it  into  personalty  by  ti* 
terms  of  her  will,  its  liability  to  collater»J 
inheritance  tax  was  conceded.  In  1853  &iw 
placed  a  certain  fund  in  the  hands  of  tru^- 
tees  in  the  city  of  Philadelphia,  and  whea 
she  died  it  was  held  by  their  8uece>>c-rs. 
Seven  eighths  of  it  represented  accumu^- 
tions,  and  the  whole  of  it  consisted  of  boni-. 
mortgages,  and  obligations  of  individuals 
and  corporations.  From  the  disallowane 
of  the  commonwealth's  claim  to  collateral 
inheritance  tax  on  this  personal  fund,  i: 
has  appealed. 

The  deed  of  trust  executed  by  the  dece- 
dent  does   not   seem    to   have   been   before 


points   excluded   will    be   found   under   the 
main  divisions  of  the  note. 

It  should  be  borne  in  mind  that  this  note 
only  purports  to  cover  the  case  law  on  the 
question  involved,  and  does  not,  except 
incidentally  and  occasionally,  undertake  to 
note  changes  in  the  statutes  except  as  they 
are  passed  upon  by  the  adjudicated  cases. 
The  fact  that  the  doctrine  established  by 
a  line  of  cases  under  a  particular  form  of 
statute  is  abrogated  so  far  as  the  juris- 
diction in  which  they  were  rendered  is  con- 
cerned by  subsequent  changes  in  the  stat- 
ute does  npt,  of  course  militate  against 
their  value  as  legal  precedents,  in  other 
jurisdictions  whose  statutes  are  similar 
in  form  to  that  under  which  they  were  de- 
cided. It  may  be  observed,  however,  that 
recently  a  tendency  is  observable  to  adopt 
by  legislative  action,  a  nlore  consistent 
principle  in  laying  these  taxes,  and  thus 
avoid  the  double  taxation  inevitably  result- 
ing from  the  application  of  diverse  prin- 
ciples in  determining  the  property  in  re- 
spect of  which  the  tax  is  to  be  paid. 

f.  Personal  property  of  nonresident* a 
estate  physically  present  toithin  the 
taxing  jurisdiction. 

a.  In  general. 

There  are  a  number  of  questions  in  re- 
lation to  the  liability  to  a  succession  or 
inheritance  tax  in  respect  of  personal  prop- 
erty belonging  to  the  estate  of  a  nonresi- 
dent decedent  that  are  not  within  the  scope 
of  this  note,  for  the  reason  that  they  do  not 
depend  solely  upon  the  effect  of  the  presence 
within  the  taxing  jurisdiction  of  the  per- 
sonal property  in  question,  or  the  evidences 
thereof.  Such,  for  example,  is  the  question 
whether  an  indebtedness  to  the  estate  of  a 
nonresident  is  subject  to  the  succession  or 
inheritance  tax  law  of  a  particular  juris- 
diction because  the  debtor  is  a  resident, 
or  a  corporation,  of  that  jurisdiction  (on 
that  point,  see  note  in  4  L.R.A.(N.S.)  953), 
or  because  it  is  secured  by  a  lien  upon  real 
property  situated  in  that  jurisdiction  (on 
that  point,  see  notes  in  9  L.R.A.  (N.S.) 
n04.  and  S.'i  L.K.A.(X.S.)  784). 
46  L.R.A.(N.S.) 


So,  whether  the  fact  that  a  oorporatioc 
in  which  a  nonresident  holds  stock  is  % 
domestic  corporation  w^ill  render  the  stock 
liable  to  the  payment  of  the  debt,  irre- 
spective of  the  place  where  the  certificates 
are  held,  is  not  within  the  scope  of  the 
present  note.  (On  that  point  see  notes  in 
19  L.R.A.(N.S.)  887  and  25  L.ILA.(X.S.^ 
384 ) .  Questions,  otherwise  within  the  scope 
of  the  present  note,  that  arise  in  connection 
with  tne  exercise  of  a  power  of  appoint- 
ment, are  also  excluded,  as  they  are  treat*  d 
in  the  note  on  that  general  subject  in  33 
L.R.A.(N.S.)   230,  239. 

The  question  whether  property  out  of  the 
state  is  to  be  included  in  fixing  exemptions 
under  the  inheritance  tax  law  is  considered 
in  the  note  in  39  L.R.A.(N.S.)   1024. 

As  to  liability  of  insurance  policy  issn^^d 
by  a  domestic  corporation  upon  the  life 
of  a  nonresident  to  a  local  transfer  tax, 
see  note  to  Re  Gordon,  10  LJLA.  (H.S.) 
1089. 

As  to  effect  of  apportioning  property  of 
nonresident  decedent  within  the  state  to 
payment  of  debt  or  legacies  which  are 
exempt  or  subject  to  a  reduced  rate,  see  note 
in  18  L.R.A.(N.S.)  946. 

While,  with  a  few  exceptions,  it  is  gen- 
erally held  or  assumed,  both  as  a  matter  of 
constitutional  law  and  statutory  construc- 
tion, unless  the  terms  of  the  statute  forbid, 
that  a  state  or  country  within  which  the 
decedent  was  domiciled  at  the  time  of  his 
death  may  exact  a  succession  tax  in  respect 
of   his    personal    property    (not   otherwise 
exempt)     although    such    property    or    the 
evidence   thereof    is   physically   present    in 
another   jurisdicticm    (see   infra,    II.),   the 
converse    of    that    principle,    namely,    that 
the  tax   should  not  be  exacted   in  respect 
of   personal   property   within   the   jurisdic* 
tion,  belonging  to  the  estate  of  a  nonresi- 
dent,   is    not    generally    accepted    in    this 
country,  unless  the  terms  of  tne  statute  re- 
quire it. 

Upon  the  other  hand,  it  is  very  generally 
held  in  this  country,  unless  the  terms  of  the 
statute  forbid,  that  a  succession  or  inher- 
itance tax  is  payable  in  respect  of  the  per- 
sonal property  belonging  to  the  estate  of 
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the  court   below,   and   we   are   ignorant   of 
its  terms  and  provisions.     It  does  appear, 
however — apparently     by     admission — that 
>he  could  have  terminated  the  trust  at  any 
time  and  taken  possession  of  all  the  trus- 
tees held  for  her.     Aside  from  mere  com- 
pensation  for   their   services,   they   had   no 
l>oneficial  interest  in  the  fund,  even  though 
the  legal  title  to  the  securities  may  have 
been  in  their  names.    During  all  the  nearly 
sixty  years'  duration  of  this  passive  trust, 
the   decedent   was   the   real   owner   of   the 
securities,  tnd  she  died  as  such  owner,  while 
domiciled  in  a  foreign  country.    Up  to  the 
time  of  her  death  everything  held  by  the 
trustees  was  at  her  absolute  disposal  and 
constituted  part  of  her  personal  estate.    At 
the  time  of  her  death,  what  was  the  situs 


of  this  fund?  If  it  w^as  in  France,  which 
was  her  home,  it  is  not  taxable  here.  The 
earnest  contention  of  the  learned  counsel 
for  the  commonwealth  is  that  its  situs  was 
here.  As  just  stated,  we  do  not  have  the 
benefit  of  any  light  which  the  deed  of  trust 
might  throw  upon  this  question,  and, 
with  the  admitted  right  of  the  decedent  to 
absolutely  control  the  fund  at  all  times, 
was  it,  at  the  time  of  her  death,  within 
the  rule  or  maxim,  Mobilia  aequuntur  per- 
sonam f    We  are  of  opinion  that  it  was. 

While  as  a  general  rule  the  situs  of  per- 
sonal property  follows  the  owner,  some 
species  of  personalty  may,  for  particular 
purposes,  have  a  situs  distinct  from  the  legal 
one.  This  was  recognized  in  Small's  Estate, 
151  Pa.  1,  25  Atl.  23,  28,  because  the  prop- 


a  nonresident  decedent,  where  such  prop- 
erty, or  the  evidence  thereof,  is  physically 
present  within  the  taxing  state;  at  least, 
if  not  there  for  a  mere  temporary  presence 
(the  cases  cited  are  subsequently  set  out 
in  detail).  Blackstone  v.  Miller,  «188  U.  S. 
189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277; 
r.allup's  Appeal,  76  Conn.  617,  57  Atl.  699 
4  But  see  infra  as  to  limitation  of  this  doc- 
trine in  Connecticut)  :  People  v.  Griffith, 
245  111.  532,  92  N.  E.  313:  State  v.  Dalrym- 
pk\  70  Md.  294,  3  L.R.A.  372,  17  Atl.  82; 
Callahan  v.  Woodbridge,  171  Mass.  595,  51 
X.  E.  176;  Re  Stanton,  142  Mich.  491,  lOo 
X.  W.  1122:  State  ex  rel.  Floyd  v.  District 
Ct.  41  Mont.  357,  109  Pac.  438;  Re  Ro- 
maine,  127  N.  Y.  80,  12  L.R.A.  401,  27  X. 
K.  759;  Re  Whiting:,  150  X.  Y.  27,  34 
L.R.A,  232,  55  Am.  St.  Rep.  640,  44  X.  E. 
715:  Re  Houdayer,  150  X.  Y.  37,  34  L.R.A. 
235,  55  Am.  St.  Rep.  642,  44  X.  E.  718;  Re 
/^otita.  167  N.  Y.  280,  60  X.  E.  598;  Re 
Hlackstone,  69  App.  Div.  127,  74  X.  Y. 
Supp.  508,  affirmed  in  171  X.  Y.  682,  64 
X.  E.  1118;  Re  Clinch,  99  App.  Div.  298, 
»0  X.  Y.  Supp.  923,  affirmed  in  180  X.  Y. 
mo,  73  N.  E.  35;  Re  Dalv,  100  App.  Div. 
i73,  91  N.  Y.  Supp.  858,  'affirmed  without 
>pinion  in  182  X.  Y,  524.  74  X.  E.  1116;  Re 
rilTanv,  143  App.  Div.  ,327.  128  X.  Y.  Supp. 
106,  affirmed  in  202  X.  Y.  650,  95  X.  E. 
(140:  Re  Burr,  16  Misc.  89,  38  N.  Y. 
?iipp.  811;  Re  Gibbs.  60  Misc.  645,  113 
C.  Y.  Supp.  939:  Re  Clark.  9  X.  Y.  Supp. 
^44:  Re  Myers,  129  X.  Y.  Supp.  194:  Al- 
aiiy  v.  Powell,  55  X.  C.  (2  Jones.  Eq.)  51 ; 
"om.  V.  Smith,  5  Pa.  142;  Small's  Estate, 
51  Pa.  1,  25  Atl.  23:  Lewis's  Estate,  203 
*a.  211,  52  Atl.  205:  Singer  v.  Guarantee 
>ust  &  S.  D.  Co.  24  Pa.  Super.  Ct.  270; 
Vcaver's  Estate,  4  Pa.  Dist.  R.  260;  Com. 
.    Brenner,  2  Legal  Gaz.  413. 

In  other  words,  unless  the  terms  of  the 
tatnto  forbid,  the  courts  in  this  country 
on  orally  pursue  the  course  expressly  de- 
larod  by  the  court  in  Re  Whiting,  150 
:.  Y.  27.  34  L.R.A.  232,  55  Am.  St.  Rep. 
40,  44  X.  E.  715,  and  ignore  the  maxim 
[obilia  aequuntur  perttonam  so  far  as  it 
i  an  obstacle,  and  leave  it  unchanged  so 
fir  as  it  is  an  aid,  to  the  imposition  of  the 
n   L.R.A.  (X.S.) 


tax.  Though  this  inevitably  leads  to 
double  taxation,  it  is  not  constitutionally 
objectionable  on  that  account.  (See  notes 
in  15  L.R.A.(N^.)  150,  and  15  L.R.A. 
(X.S.)   142.) 

In  this  connection  it  may  be  observed 
that  by  an  amendment  of  the  inheritance 
tax  law  in  1911  [3  X.  Y.  Laws  1911,  chap. 
372,  §  11],  Xew  York  appears  to  have 
abandoned  the  plan  of  laying  the  tax  ac- 
cording to  inconsistent  and  mutually  an- 
tagonistic principles,  and  to  have  adopted 
in  place  thereof  the  maxim  Mohilia  ae- 
quuntur personam  as  the  criterion  of  lia- 
bility in  respect  of  intangible  personal  prop- 
erty, and  actual  situs  as  the  criterion  in 
respect  of  tangible  personal  property. 

The  discussion  of  the  amended  statute, 
however,  is  not  within  the  scope  of  tlu; 
present  note,  as  it  does  not  appear  to 
nave  been  passed  upon  by  the  New  York 
courts,  at  least  as  regards  any  question 
now  under  consideration.  In  a  Kansns 
case  (State  ex  rel.  Dawson  v.  Davis,  88 
Kan.  849,  129  Pac.  1197),  however,  whore 
the  eflfect  of  the  Xew  York  amended  statute 
became  involved  because  of  the  reciprocity 
I  feature  of  the  Kansas  statute,  it  was  as- 
sumed that,  under  the  amended  statute, 
upon  the  death  of  a  resident  of  Xew  York, 
a  tax  is  imposed  upon  all  his  intangible 
property,  wherever  located,  and  upon  such 
of  his  tangible  property  as  is  situated  in 
XoNv  York,  but  none  in  respect  of  his  tan- 
gible property  outside  of  tnat  state:  that 
upon  the  death  of  a  nonresident  of  Xew 
York,  owning  property  there,  a  tax  is  ex- 
acted only  in  respect  of  such  of  it  as  is 
tangible. 

Recurring  to  cases  where  the  terms  of 
the  statute  did  not  forbid  the  application 
of  diverse  and  inconsistent  principles  in 
determining  the  property  in  respect  of 
which  the  tax  is  payable: 

In  State  v.  Dalrvmple,  70  Md.  294,  3 
L.R.A.  372,  17  Atl.*82,  the  court  declared 
that  in  the  absence  of  constitutional  pro- 
hibition, the  state  has  authority  to  resju- 
late  by  law  the  devolution  and  the  distribu- 
tion of  an  intestate's  property  situated 
within  the  jurisdiction  of  the  state,  and 
74 
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crty  of  the  limited  partnership  in  this  state, 
in  which  the  foreign  decident  held  stock, 
^'was  largely  made  up  of  lands,  merchan- 
dise, flour,  grain,  and  other  personal  prop- 
erty which  had  a  visible  and  tangible  exist- 
ence and  an  actual  situs  in  this  state." 
Great  reliance  seems  to  be  placed  on  this 
case  as  an  authority  sustaining  the  claim 
of  the  commonwealth  for  collateral  inheri- 
tance tax  on  the  bonds,  mortgages,  and  ob- 
ligations which  were  held  here  for  the 
Countess  de  Noailles;  but,  in  relying  upon 
it,  counsel  seems  to  overlook  what  was  fur- 
ther said  by  Mr.  Justice  Sterrett:  "As  a 
general  rule,  intangible  personal  property 
of  a  nonresident,  such  as  bonds,  mortgages, 
and  other  choses  in  action,  is  governed,  as 
to   its  situs,   by   the   fiction  v  of  law   above 


noticed,    and    hence    such    property    is   net 
aubject   to    collateral    inheritance    iaxatioa 
under  our  laws,  because  it  is  not  'situaM 
within    this    state.'"     Lewis's    EeUte,  2'C 
Pa.  211,  52  Atl.  205,  is  also  pressed  iipo« 
us  as  a  controlling  authority  for  the  coid- 
mon wealth;  and  it  is  proper  that  we  Bbo&ld 
show  it  is  not.     We  have   heretofore  said 
of  it  that  it  was  decided  upon  its  own  peoti- 
liar    facts    and    is    not    to    be     stretchM. 
Shoenberger's  Estate,  221  Pa.  112,  19  L.RJL 
(N.S.)    290,   128  Am.  St.  Rep.  737,    70  Atl. 
579.      One    of    the    two    reasons    given    bv 
the  court  below  in  Lewises  Estate  for  hold- 
ing that  it  was  liable  to  collateral   inheri- 
tance  tax  here   was  that,  as   the    execuf^r 
and   legatees   had   requested   and    consented 
that  a  complete  administration  and   distri- 


personal  property  situated  elsewhere,  but 
owned  by  a  resident,  and  to  prescribe  who 
shall  and  who  shall  not  be  capable  of  tak- 
ing it. 

And  so  the  words  "being  in  this  state 
in  the  statute  imposing  a  collateral  in 
heritance.  tax  upon  'all  assets  ...  of 
every  kind,  passing  from  any  person  who 
may  die  seised  and  possessed  thereof,  being 
in  this  state,*"  refer  to  the  property,  and 
not  to  the  person;  and  property  actually 
within  the  state,  although  for  other  pur- 
poses it  may  be  treated  as  constructively 
elsewhere,  because  of  the  owner's  nonresid- 
ence,  is  subject  to  the  tax.    Ibid. 

In  State  ex  rel.  Floyd  v.  District  Ct. 
41.  Mont.  357,  109  Pac.*^  438,  it  was  held 
that  the  tax  was  payable  in  respect  of  the 
personal  property  in  Montana,  notwith- 
standing that  the  property  was  not  to  be 
distributed  in  Montana,  but  was  to  be 
turned  over  to  foreign  representatives  for 
distribution  at  the  domicil  of  the  decedent. 

In  some  instances,  either  because  of  the 
terms  of  the  particular  statute,  or  upon 
considerations  of  policy,  it  has  been  held 
that  the  tax  is  laid  exclusively  according 
to  the  principle  of  actual  situs,  to  the  ex- 
clusion of  the  principle  of  domicil,  and  in 
this  view,  of  course,  the  personal  property 
of  a  nonresident  if  actually  within  the  ju- 
risdiction is  subject  to  the  tax;  at  least, 
if  not  present  for  a  merely  temporary  pur- 
pose. 

This  was  the  view  taken  of  the  Pennsyl- 
vania statute  at  the  time  of  the  decision 
in  Com.  v.  Smith,  5  Pa.  142,  holding  that 
a  legacy  in  a  will  of  a  person  domiciled 
in  a  foreign  country  was  subject  to  the  tax 
BO  far  as  it  was  payable  out  of  personal 
property  in  Pennsylvania.  This  statute 
was  subsequently  amended  so  as  to  cover 
property  without  the  jurisdiction  belong- 
ing to  one  domiciled  within  the  jurisdic- 
tion, but  the  provision  covering  the  prop- 
erty within  the  jurisdiction  belonging  to 
a  nonresident  was  not  changed. 

And  so  in  Alvanv  v.  Powell,  55  N.  C.  (2 
Jones,  Kq.)  51,  holding  that  personal  prop- 
erty in  North  Carolina  belonging  to  the 
estate  of  a  nonresident  was  subject  to  the 
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tax  under  the  North  Carolina  statute  pr> 
viding  that  a  tax  shall  be  levied  and  col- 
lected upon  the  value  of  all  personal  prop- 
erty or  goods  bequeathed  or  distributer!  to 
the  class  of  persons  named,  the  court  took 
the  position  that  the  tax  was  laid  accord- 
ing to  the  principle  of  actual  situs,  and 
not  according  to  the  fiction  that  the  sita« 
follows  the  domicil. 

Because  of  ambiguities  in  the  langiia^ 
of  the  New  York  act  of  3885,  it  was  held 
that  no  tax  was  exacted  thereby  in  respect 
of  property  passing  by  will  or  intestar: 
from  a  nonresident  of  the  state.  He  Tr 
ston  (People  v.  Sherwood)  113  N.  Y.  174. 
3  L.R.A.  464,  21  N.  E.  87. 

But  by  the  act  of  1887,  the  earlier  act 
was  amended  so  as  to  subject  to  the  ta^ 
"all  property  which  shall  pass  by  will  or 
by  the  intestate  laws  of  this  state  from  anj 
person  who  may  die  seised  or  possessed  of 
the  same,  while  a  resident  of  this  state,  or. 
if  such  decedent  was  not  a  resident  at  the 
time  of  death,  which  property,  or  any  part 
thereof,  shall  be  within  this  state."  Thf 
amendment  removed  any  question  as  to  thp 
liability  to  pay  the  tax  in  respect  of  por<«on- 
al  property  within  the  state  belon<ring  to  a 
nonresident  testator, — except  that  ari«in;r 
from  the  omission  about  to  be  referred  ^^; 
but  the  statute,  as  amended,  was  still  am- 
biguous in  respect  of  property  within  th*» 
state  belonging  to  the  estate  of  a  nonresident 
intestate.  However,  in  Re  Homaine,  127  N. 
Y.  80,  12  L.R.A.  401,  27  N.  K.  759.  the  court 
construed  the  amended  act  to  apply  to  per- 
sonal property  within  the  state  belonging  io 
a  nonresident  decedent,  whether  he  dio-l 
testate  or  intestate.  (But  see  infra.  II.,  a« 
to  1911  amendment  of  New  York  statute 

Even  after  the  act  of  1887,  and  before 
the  omission  was  cured  by  the  act  of  1895. 
the  surrogate  had  no  jurisdiction  to  impose 
the  tax  in  respect  of  the  personal  property 
of  a  nonresident  unless  he  owned  real  estate 
within  the  state.  And  it  was  held  in  Re 
Embury,  19  App.  Div.  214,  45  N.  Y,  Supp. 
881,  affirmed  in  154  N.  Y.  746,  49  N.  E. 
1096,  where  the  decedent,  a  nonresident, 
died  after  the  act  of  1887,  but  before  the 
act  of  1892,  and  the  executors  had  removed 
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bution  of  the  whole  estate  comprehended, 
in  the  account  should  be  had  in  Luzerne 
county,  under  Pennsylvania  laws,  by  a 
Pennsylvania  court,  and  not,  as  is  usual 
in  mere  ancillary  accounting,  transmitted 
to  a  foreign  forum,  they  could  not  have 
the  benefit  of  this  departure  from  the  gen- 
eral rule  without  taking  that  benefit  with 
its  burdens.  It  was  for  this  reason  that 
the  decree  was  affirmed. 

The  first  reason  given  by  the  court  below 
was  not  sustainable,  as  clearly  appears 
from  what  was  decided  in  Lines*8  Estate, 
155  Pa.  378,  26  Atl.  728.  Lines  died  in  the 
city  of  Easton,  and  had  been  domiciled 
there  for  thirty  years  before  his  death.  In 
18S7  he  executed  and  delivered  to  the  Union 
Trust   Company,   a   New  York   corporation ' 


doing  business  there,  a  deed  of  trust,  which 
included  118  mortgage  bonds,  of  $1,000  each, 
issued  by  a  Missouri  railroad  company,  and 
281  shares  of  the  capital  stock  of  a  New 
Jersey  corporation  doing  business  there. 
These  securities  were  delivered  to  the  trus- 
tee, and,  on  the  books  of  the  two  corpora- 
tions, were  transferred  to  "the  Union 
Trust  Ck>mpany  of  New  York,  in  trust  for 
Jesse  Lines  and  others."  According  to  the 
provisions  of  the  deed,  the  trustee  was  to 
hold  the  securities,  collect  the  interest  and 
income  thereof,  and  pay  the  same  to  Lines 
during  his  natural  life,  and,  upon  his  de- 
cease, divide  the  bonds  and  stocks  by  trans- 
ferring one  half  of  them  to  certain  of  his 
nephews  and  nieces  and  the  other  half  to 


all  the  personal  property  from  the  state  be- 
fore the  passage  of  the  latter  act,  they  could 
not  be  held  liable  for  the  tax.  And  in  Re 
Pettit,  65  App.  Div.  30,  72  N.  Y.  Supp. 
469,  affirmed  in  171  N.  Y.  654.  63  N.  E. 
1121,  it  was  held  that  personal  property 
within  the  state,  belonging  to  the  estate  of 
a  nonresident  who  died  before  the  act  of 
1S92,  was  not  liable  to  the  tax,  although 
the  property  was  not  removed  from  tlie 
state  until  after  that  act  became  effective. 

T)ie  equal  protection  of  the  laws  was  not 
denied  by  the  imposition  of  the  inheritance 
tax  provided  for  by  N.  Y.  Laws  1887,  chap. 
71.*?,  upon  certain  bequests  of  personalty  by 
a  nonresident  decedent  owning  both  real  and 
piTflonal  property  within  the  state  because, 
under  that  statute,  as  construed  by  the 
^taXe  courts,  the  tax  could  not  be  collected 
if  the  only  property  belonging  to  the  de- 
vcdent  situated  witiiin  the  state  was  per- 
sonalty. Beers  v.  Glynn,  211  U.  S.  477,  63 
L.  ed.  290,  29  Sup.  Ct.  Rep.  186. 

The  question  as  to  when,  under  varying 
circumstances,  personal  property  belonging 
to  the  estate  of  a  nonresident  will  be  deemed 
to  be  within  the  state  so  as  to  become  sub- 
ject to  the  payment  of  the  tax,  will  be  sub- 
sequently treated. 

Reciprocity. 

The  Connecticut  statute  is  framed  upon 
the  theory  that  domicil  should  be  the  ex- 
clusive criterion  in  laying  the  tax,  but  adds 
to  the  force  of  example  the  influence  of 
reciprocity  by  permitting  the  exaction  of 
the  tax  in  respect  of  personal  property  with- 
in the  state  belonging  to  the  estate  of  a 
nonresident,  but  foregoing  its  collection  if 
the  decedent  was  domiciled  in  a  state  which 
does  not  collect  the  tax  from  personal  prop- 
erty therein,  belonging  to  the  estates  of 
Connecticut  decedents.  (See  Gallup's  Ap- 
peal, 76  Conn.  617,  57  Atl.  699.) 

The  principle  of  reciprocity  is  also  adopt- 
ed by  the  Kansas  statute  which  provides 
that  an  inheritance  tax  shall  not  be  ex- 
acted where  a  similar  tax  has  been  paid  in 
the  state  of  the  decedent's  residence,  "pro- 
vided the  law  of  that  state  contains  a  like 
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exemption."  That  provision  was  held  in 
State  ex  rel.  Dawson  v.  Davis,  88  Kan.  849, 
129  Pac.  1197,  to  apply  in  case  of  intangi- 
ble property  (stock  in  a  Kansas  corpora- 
tion) belonging  to  the  estate  of  a  New  York 
decedent,  since  the  exemption  under  the  New 
York  statutes  (referring  to  the  amended 
act  of  1911,  see  supra,  La)  is  like  that  of 
the  Kansas  statute  so  far  as  intangible 
property — ^the  kind  of  property  in  question 
— is  concerned,  though,  in  the  respect  that 
it  does  not  extend  to  tangible  property,  less 
libeifal  than  the  Kansas  exemption. 


English  cases. 

The  English  courts,  contrary  to  the  posi- 
tion now  generally  prevailing  in  this  coun- 
try, have  taken  the  view  that  the  legacy 
and  succession  duties,  though  the  acts  are 
broad  enough  in  terms  to  cover  all  legacies 
or  successions  without  reference  to  domicil 
or  situs,  are,  so  far  as  concerns  personal 
property,  laid  solely  according  to  the  prin- 
ciple of  domicil,  and  that  therefore  the  tax 
is  not  payable  in  respect  of  personal  prop- 
erty situated  in  England,  belonging  to  the 
estate  of  one  who  was  domiciled  out  of  Eng- 
land. Thomson  v.  Advocate  General,  12 
Clark  &  F.  1,  13  Sim.  163,  9  Jur.  217;  Wal- 
lace V.  Atty.  Gen.  L.  R.  1  Ch.  1,  35  L.  J. 
Ch.  N.  S.  124,  11  Jur.  N.  S.  937,  13  L.  T. 
X.  S.  480,  14  Week.  Rep.  116;  Re  Bruce,  2 
Oromp.  A  J.  436,  1  L.  J.  Exch.  N.  8.  163. 

2  Tyrw,  476. 

And  so,  personal  assets  situated  out  of 
England  at  the  time  of  the  death  of  a  non- 
resident, though  subsequently  remitted  to 
England,  are  not  subject  to  the  tax.  Atty. 
Gen.  V.  Jackson,  2  Clark  &  F.  48,  3  Tvrw. 
982;   Logan  v.  Fairlie,  2  Sim.  A  Stu.  *291, 

3  L.  J.  Ch.  152;  Arnold  v.  Arnold,  2  Myl. 
A  C.  256,  6  L.  J.  Ch.  N.  S.  218,  1  Jur.  255. 

The  principle  that  the  succession  tax  is 
imposed  only  on  movables  which  the  succes- 
sor claims  under  or  by  virtue  of  the  law  of 
the  jurisdiction  imposing  the  tax  was  ap- 
plied in  Lambe  v.  Manuel  [1903]  A.  C.  68, 
72  L.  J.  P.  C.  N.  S.  17,  87  L.  T.  N.  S.  460, 
19  Times  L.  R.  68,  to  the  Quebec  succession 


1172 


PENNSYLVANIA  SUPREME  COURT. 


Ape., 


a  putative  son.  The  trust  deed  contained 
a  clause  which  gave  to  Lines  the  right  and 
power  to  alter,  change,  modify,  or  revoke 
the  disposition  to  1^  made  of  the  property, 
after  his  decease;  but  this  right  was  never 
exercised.  The  trustee  collected  and  paid 
over  to  Lines  the  income  of  the  trust  securi- 
ties during  his  life,  and  after  his  decease, 
divided  and  distributed  the  corpus  of  the 
estate,  consisting  of  the  said  securities,  to 
beneficiaries  entitled  thereto  according  to 
the  provisions  of  the  deed.  In  holding  that 
the  commonwealth  had  a  right  to  collect  a 
collateral   inheritance   tax  on   these  securi- 


ties, it  was  said:  ''Mr.  Lines  was  not  only 
the  beneficial  owner  of  the  securities  prior 
to  and  at  the  time  of  his  decease,  but,  un- 
der the  reserved  power  of  modificatioiL,  Te\'**- 
cation,  etc.,  he  had  absolute  control  ef  th.- 
disposition  to  be  made  of  the  securitltr^ 
upon  his  decease.  At  any  time  prior  there 
to,  he  could  have  modified  or  revoked  tbe 
trust  in  favor  of  the  beneficiaries  named  in 
the  deed.  It  is  true  the  legal  title  to 
the  securities  was  in  the  trust  company, 
but  aside  from  mere  compensation  for  its 
services,  as  custodian  of  the  property,  tb- 
company  had  no  beneficial  interest   tuereic 


duty  act  providing  that  all  transmissions, 
owing  to  death,  of  property  movable  and 
immovable  in  the  province,  shall  be  liable 
to  the  tax;  and  it  was  accordingly  held 
that  the  tax  was  not  payable  in  respect  of 
shares  of  stock  in  a  Quebec  bank  belonging 
to  the  estate  of  a  decedent  who  was  domi- 
ciled in  the  province  of  Ontario.  It  does 
not  appear  where  the  stock  was  kept. 

There  is,  however,  an*  exception  to  the 
English  rule  when  the  final  disposition  of 
the  property  of  a  nonresident  is  superseded 
by  an  English  trust,  so  that  the  final  devolu- 
tion of  the  property  at  the  termination  of 
the  trust  estate  takes  place  by  virtue  of 
the  law  of  England,  and  not  by  the  law  of 
the  testator's  domicil.  In  such  case,  upon 
the  devolution  of  the  property  at  the  termi- 
nation of  the  trust,  it  becomes  liable  to  the 
succession  duty.  Atty.  Gen.  v.  Campbell, 
L.  R.  6  H.  L.  524,  41  L.  J.  Ch.  N.  S.  611, 
21  Week.  Rep.  34,  note;  Re  Wallop,  33  L. 
J.  Ch.  N.  S.  361,  1  De  G.  J.  &  S.  656,  6 
New  Reports,  679,  10  Jur.  N.  S.  328,  10 
L.  T.  N.  S.  174,  12  Week.  Rep.  587;  Re 
Capdevielle,  2  Hurlst.  &  C.  985»  33  L.  J. 
Exch.  N.  S.  306,  12  Week.  Rep.  110,  10 
Jur.  N.  S.  1156;  Re  Smith,  12  Week.  Rep. 
933,  10  L.  T.  N.  S.  598;  Re  Cigala,  L.  R. 
7  Ch.  Div.  351,  47  L.  J.  Ch.  N.  S.  166,  38 
L.  T.  N.  S.  439.  26  Week.  Rep.  257;  Re  Love- 
lace, 4  DeG.  &  J.  341,  28  L.  J.  Ch.  N.  S. 
480,  6  Jur.  N.  S.  694,  7  Week.  Rep.  575. 

So,  where  a  foreigner  gave  to  an  English 
company  formed  for  that  purpose  certain 
stock  and  other  securities  in  trust  to  pay 
him  the  income  for  life,  and  after  his  death 
to  apply  the  property,  subject  to  the  pro- 
visions of  the  deed,  for  certain  benevolent 
purposes,  it  was  held  that  upon  the  grant- 
or's death  the  property  became  subject  to 
the  English  succession  tax,  although  the 
principal  part  of  it  was  composed  of  for- 
eign securities  situated  abroad,  the  docu- 
ments of  title  being  also  abroad,  a  small 
proportion  only  of  the  property  subject  to 
the  deed  being  in  England.  Atty.  Gen.  v. 
Jewish  Colonization  Asso.  [1901]  1  K.  B. 
123,  70  I.  J.  Q.  B.  N.  S.  101,  65  J.  P.  21. 
49  Week.  Rep.  230,  83  L.  T.  N.  S.  661,  17 
Times  L.  R.  106. 

The  principle  established  in  England  that 
legacy  and  succession  duties  are  laid  solely 
according  to  the  principle  of  domicil  has 
no  application  to  probate  duties,  or  estate 
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duties  which  supersede  the  probate  duty  %-) 
far  as  they  cover  the  same  ground. 

The  reason  for  the  distinction,  as  declare*: 
by  the  Lord  Chancellor  in  Winana  ▼.  Attv, 
Gen.  [1910]  A.  C.  27,  101  L.  T.  N.  S.  7->V 
26  Times  L.  R.  133,  79  L.  J.  K.  B.  N.  S 
156,  54  Sol.  Jo.  133,  47  Scot.  L.  R.  593,  i- 
J  that  legacy  and  succession  duties  fall  upo:: 
the  benefit  received  by  survivors  on  the.r 
accession  upon  a  death,  while  the  estat^^ 
duty  or  probate  duty  falls  upon  the  prop 
erty  passing  upon  death,  apart  from  it* 
destination. 


b.  Tangible  personal  property. 

Obviously,   unless   a   particular    jurisdic- 
tion adopts  the  English  view  that  the  &u< 
cession  tax  is  laid  solely  according  to  t:i<> 
principle  of  domicil,  tangible  personal  prop 
erty  belonging  to  the  estate  of  a   noore^i 
dent,  if  within  the  jurisdiction,  will  be  suh 
ject  to  the  tax ;  at  least,  unless  it  was  tbcr*" 
merely  for  a  temporary  purpose. 

Thus,  tangible  personal  property  in  Illi 
nois,  belonging  to  the  estate  of  a   nonro^i 
dent  decedent,  is  subject  to  the  tax.     Peonlr 
V.  Griffith,  246  111.  532,  92  N.  E.  313. 

So,  money  of  a  nonresident  in  the  hands 
of  her  New  York  attorney  is  subject  to  t>. 
tax.  Re  Burr,  16  Misc.  89,  38  N.  Y.  Surr 
811. 


.  f 


o.  Securities   within    state    for    inveM- 

ment. 

The  New  York  decisions  cited  in  this  >uV 
division  were  rendered  before  the  amen: 
ment  of  1911  referred  to  supra,  I.  a. 

Again,  assuming  that  the  particular  ju- 
risdiction is.  not  committed  to  the  Engli^*: 
doctrine,  it  is  clear  that  the  tax  is  payabi.- 
in  respect  of  money  or  securities  belons:- 
ing  to  a  nonresident,  but  kept  within  t'n 
jurisdiction  in  connection  with  a  local  hazi- 
ness, or  for  the  purposes  of  investment  an-l 
reinvestment,  since,  under  such  circum 
stances,  the  property  would  have  a  local 
situs,  even  for  the  purpose  of  property 
taxes.  (See  notes  in  2  L.R.A.(N.S.>  fiof. 
and  14  L.R.A.(N.S.)   493.) 

Thus,  stock,  bonds,  and  other  evidence  of 
indebtedness  belonging  to  the  estate  of  s 
nonresident  decedent,  but  which  he  had  k»>rt 
in  the  hands  of  an  agent  in  Pennsvlran  a 
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In  any  proper  sense  of  the  term  the  securi- 
ties were  the  personal  property  of  Mr. 
Lines.  They  were-  his  to  enjoy  during  his 
lifetime,  and  his  to  dispose  of,  in  any  man- 
ner he  saw  fit  at  any  time  prior  to  his 
decease.  He  chose  to  leave  the  trust  in 
favor  of  the  beneficiaries  unaltered  and  un- 
revoked, and,  as  he  intended,  it  took  effect, 
in  enjoyment,  immediately  after  his  decease. 
Morever,  the  securities  were  that  kind  of 
personal  property,  the  situs  of  which  fol- 
lows the  owner." 

If  Lines  had  been  domiciled  in  New  York, 
and  the  securities  had  been  held  for  him  by 


a  trustee  here,  they  would  not,  on  the  cor- 
rect reasoning  of  Mr.  Chief  Justice  Sterrett, 
have  been  liable  to  collateral  inheritance  tax 
here.  The  estate  of  the  Countess  de  Noail- 
les  in  the  hands  of  the  trustees  here  is 
more  than  the  converse  of  the  Lines 
estate.  The  deed  of  trust  was  subject  to 
her  revocation  at  any  time,  and  the  entire 
fund,  made  up  largely  of  accumulations, 
did  not  pass  to  any  beneficiaries  named  in 
the  deed,  but  directly  to  the  ancillary  ad- 
ministrators of  her  estate. 
Decree  affirmed,  at  appellant's  costs. 


for  the  purpose  of  transacting  business  with 
tliera,  are,  at  least  to  the  extent  of  "invest- 
ment and  reinvestment,"  subject  to  the  pay- 
ment of  the  tax.  Lewis's  Estate,  203  Pa. 
211,  52  Atl.  205,  distinguishing  Orcutt's 
Appeal,  97  Pa.  179,  on  the  ground  that  the 
^>c'cllrities  there  were  not  in  the  hands  of 
the  agent  for  the  purpose  of  transacting 
business,  but  merely  for  temporary  safe- 
keeping. In  the  Lewis  case,  it  appeared 
that  the  executor  and  legatees  had  requested 
and  consented  that  the  complete  adminis- 
tration and  distribution  of  the  whole  estate 
comprehended  in  the  account  should  be  had 
in  Pennsylvania  and  by  a  Pennsylvania 
court,  and  not,  as  is  usual  in  mere  ancillary 
accounting,  transmitted  to  a  foreign  forum. 
And  this  agreement  was  urged  by  counsel 
:\nd  apparently  regarded  by  the-  court  as 
an  additional  reason  why  the  property  was 
subject  to  the  tax,  though  apparently  the 
result  would  have  been  the  same  in  any 
case. 

So,  property  of  a  nonresident,  consisting 
of  stock  in  a  national  bank  doing  business 
in  Michigan,  an  executory  land  contract  in 
relation  to  land  in  that  state,  and  notes  se- 
*'iired  by  mortgages  upon  land  in  that  state, 
which  were  kept  at  an  office  in  Michigan  for 
the  purposes  of  deposit  and  reinvestment, 
id  property  within  the  state  and  subject 
to  the  inheritance  tax.  Re  Stanton,  142 
Mich.  491,  105  N.  W.  1122.  In  view  of  the 
decision  in  the  subsequent  case  of  Re  Mer- 
riam  (Bradley  v.  Merriam)  147  Mich.  630, 
9  L.R.A.(N.S.)  1104,  118  Am.  St.  Rep.  561, 
11  N.  W.  196,  11  Ann.  Cas.  119,  it  would 
«<eem  that  the  mere  fact  that  the  notes  were 
secured  by  mortgages  upon  land  in  Michi- 
gan would  have  been  sufficient  to  subject 
tiiem  to  the  tax,  even  if  the  securities  had 
not  been  physically  within  the  state. 

The  judgment  of  the  circuit  court  which 
was  afRrmed  in  Re  Stanton,  supra,  deter- 
mined that  a  certificate  of  capital  stock  of 
an  Illinois  corporation,  belonging  to  th-3 
estate  of  a  decedent  domiciled  in  New  York, 
was  not  property  within  the  state,  within 
the  meaning  of  the  Michigan  inheritance 
tax  law,  although  the  certificate,  together 
with  other  securities,  was,  at  the  time  of 
the  decedent's  death,  in  an  office  maintained 
by  her  in  Detroit,  apparently  for  the  pur- 
poses of  collection,  deposit,  and  reinvest- 
ment. The  appeal,  however,  was  bv  the 
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estate  only,  and  therefore  there  was  no  com- 
plaint of  the  decision  on  this  point. 

A  bond  belonging  to  the  estate  of  a  non- 
resident, secured  upon  real  property  in  New 
York,  and  in  the  hands  of  a  New  York  agent 
at  the  time  of  the  decedent's  death,  is  sub- 
ject to  the  tax.  Re  Burr,  16  Misc.  89,  38 
N.  Y.  Supp.  811. 

The  decision  in  Re  Enston  (People  v. 
Sherwood)  113  N.  Y.  174,  3  L.R.A.  464,  21 
N.  E.  87,  that,  bonds  secured  by  mortgages 
upon  real  property  in  New  York,  and  prom- 
issory notes  and  bonds  of  municipal  cor- 
porations, and  stock  and  bonds  of  foreign 
corporations,  belonging  to  the  estate  of  a 
nonresident,  were  not  subject  to  the  tax, 
although  they  were  apparently  within  the 
state  for  investment,  was  under  the  act  of 
1885,  which  was  held  not,  under  any  cir- 
cumstances, to  embrace  property  of  a  non- 
resident. 

A  similar  decision  in  Re  Tulane,  51  Hun, 
213,  4  N.  Y.  Supp.  36,  was  also  under  the 
act  of  1885. 

As  to  whether  a  tax  is  payable  at  the 
domicil  of  the  decedent  in  respect  of  securi- 
ties kept  in  another  state  for  investment, 
see  infra,  II. 

d.  Securities  toUhin  state  for  other  j^ir- 

poses. 

The  New  York  cases  cited  in  this  sub- 
division were  decided  prior  to  the  amend- 
ment of  1911,  referred  to  supra,  I.  a. 

There  is  more  doubt  whether  securities 
belonging  to  a  nonresident  which  are  with- 
in the  state  merely  for  safe-keeping  may  be 
regarded  as  property  within  the  state  -so  as 
to  subject  them  to  the  tax.  In  this  con- 
nection it  is  to  be  observed  that  as  to  stock 
in  a  domestic  corporation,  its  liability  to 
the  tax  is  not  necessarily  dependent  upon 
the  physical  presence  of  the  certificates  with- 
in the  state,  and  the  fact  that  the  corpora- 
tion in  question  is  a  domestic  one  is,  ac- 
cording to  the  prevailing  view,  sufficient  to 
subject  it  to  the  tax,  unless  the  terms  of 
the  statutes  are  clearly  opposed,  although 
there  is  some  conflict  on  the  point.  (See 
notes  in  19  L.R.A.(N.S.)  887,  and  25  L.R.A. 
(N.S.)    384.) 

In  some  cases  the  courts  have  apparently 
made  a  distinction  between  bonds  of  for- 
eign   corporations   and    bonds    of    domestic 
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corporations  belonging  to  a  nonresident^  i 
but  within  the  jurisdiction  for  safe-keeping. 
Thus,  under  the  Illinois  statute,  substan- 
tially adopted  from  the  New  York  statute, 
it  has  been  held  that  stocks  and  bonds  of 
an  Illinois  corporation  belonging  to  the 
estate  of  a  nonresident,  but  habitually  kept 
in  a  safe-deposit  box  in  Illinois  for  safe- 
keeping, were  subject  to  the  tax,  but  that 
stocks  and  bonds  of  foreign  corporations 
also  in  such  box  were  not  subject  to  the  tax. 
People  V.  Griffith,  245  111.  532,  92  N.  E.  313. 
This  decision,  which,  it. will  be  observed, 
is  opposed  to  the  decision  in  Re  Whiting, 
infra,  so  far  as  the  stocks  and  bonds  of  for- 
eign corporations  are  concerned,  was  large- 
ly influenced  by  New  York  decisions  which 
were  rendered  before  the  adoption  of  the 
Illinois  statute,  the  decision  in  the  Whiting 
Case  having  been  rendered  after  that  time. 
In  People  v.  Griffith,  supra,  the  case  of 
Buck  V.  Beach,  206  U.  S.  392,  61  L.  ed. 
1106,  27  Sup.  Ct.  Rep.  712,  11  Ann.  Cas. 
732,  was  relied  on  as  supporting  the  con- 
tention that  Illinois  could  not  exact  a  suc- 
cession tax  in  respect  of  securities  belong- 
ing ta  a  nonresident,  which  yrere  in  Illinois 
merely  for  the  purpose  of  safe-keeping,  but 
the  court  quoted  from  the  opinion  in  that 
case  as  follows:  "Cases  arising  under  col- 
lateral inheritance  or  succession  tax  acts 
have  been  cited  as  affording  foundation  for 
the  right  to  tax  as  herein  asserted.  The 
foundation  upon  which  such  acts  rest  is 
dilTerent  from  that  which  exists  where  the 
assessment  is  levied  upon  property.  The 
succession  or  inheritance  tax  is  not  a  tax 
on  property  .  .  .  and  therefore  the  de- 
cisions arising  under  such  inheritance  tax 
cases  are  not  in  point." 

Prior  to  the  decision  in  the  W^hiting  Case, 
infra,  there  was  some  doubt  in  New  York 
whether  the  mere  presence  within  the  state 
for  safe-keeping  of  securities  belonging  to 
the  estate  of  a  nonresident  was  sufficient  to 
subject  them  to  the  tax,  even  after  the 
amendment  of  1887.  After  that  amend- 
ment, it  was  held  in  Re  Romaine,  127  N. 
Y.  80,  12  L.R.A.  401,  27  N.  E.  759,  that  the 
property  belonging  to  a  nonresident,  repre- 
senting corporate  stocks  and  bonds,  a  mort- 
gage upon  New  York  real  estate,  and  pass 
hooks  showing  deposits  in  various  banks 
in  New  York,  all  of  the  securities  being 
at  the  time  of  the  decedent's  death,  and 
for  about  three  years  prior  thereto,  in  a 
box  in  a  safety  deposit  company  in  New 
York,  were  subject  to  the  tax.  It  does  not 
appear,  however,  whether  the  stocks  and 
bonds  were  of  foreign  or  domestic  corpora- 
tions, though,  for  the  reasons  suggested  be- 
low that  would  not  seem  to  be  material  so 
far  as  the  bonds  were  concerned. 

The  decision  in  Re  Schermerhorn,  50  Misc. 
233,  100  N.  Y.  Supp.  480,  that  United  States 
bonds  in  the  state,  belonging  to  the  estate 
of  a  nonresident  who  died  in  1891,  and  thus 
before  the  passage  of  the  act  of  1892,  which 
was  held  to  exempt  such  bonds,  were  not 
subject  to  the  tax,  was  upon  the  ground 
that,  prior  to  the  enactment  of  the  statu- 
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tory  construction  law  of  1892,  the  "bowii'" 
themselves  did  not  represent  property. 

The  decisions  in  Re  James,  144  N.  Y.  t. 
38  N.  E.  961,  that  stock  of  a  foreiga  cor 
poration  belonging  to  the  estate  of  a  cc 
resident  decedent,   on  deposit   in  the  Btav 
at  the  time  of   the  decedent's   death,  wt* 
not  subject  to  the  tax;  and  in  Re  Gil^-^ 
84  App.  Div.  510,  83  N.  Y.  Supp.  53.  li 
firmed   in  176  N.  Y.  565,   68  N.   E.  in:, 
holding   the  same  as  to  bonds   of   for*^..! 
corporations  left  on  deposit  in  a  New  Y(>rk 
bank,   though   rendered    after   the   amei^L 
tory  act  of  1892,  were  controlled  by  tb«  i^ 
of   1887,  the  decedents  having  died  bef.- 
the    act    of    1892;    and    the    court    in   t  • 
Gibbes  Case  noted  that  under  the  ameci 
tory  act  of  1892,  construed  in  the  Liglit 
the  statutory  construction  law,  the  court 
appeals  "had  held  that  bonds  of  a  for^i.^ 
corporation,  left  within  the  state  by  a  no? 
resident,   are   taxable.      (Referring   to  ti- 
Whiting  Case.) 

Under  the  New  York  statute  as  amend* 
in  1892,  bonds  of  a  foreign  corporation,  ii* 
well  as  bonds  and  certificates  of  stock  o: 
domestic  corporations,  when  deposited  iz 
a  safety  deposit  vault  within  the  state,  a. 
though  owned  by  a  nonresident,  ^were  held  t 
be  "property  within  the  state"  and  sub  jr.: 
to  the  tax,  although,  so  far  as  appears,  tbp} 
were  present  merely  for  safe-keeping.  R*^ 
Whiting,  150  N.  Y.  27,  34  L.R,A.  232,  V 
Am.  St.  Rep.  640,  44  N.  £.  715.  Gray  &n: 
Haight,  J  J.,  dissented  as  to  the  bonds  of  t:  • 
foreign  corporation,  upon  the  ground  tbj: 
the  securities  in  question  had  no  situs  i- 
New  York.  W'hile,  as  above  sugigested,  t- 
result  as  to  the  certificates  of  stock  in  t^* 
domestic  corporation  would  doubtless  bav'^ 
been  the  same  even  if  the  certificates  hi' 
not  been  within  the  state,  it  is  clear  tha* 
the  liability  of  the  other  securities  to  tr« 
tax  was  dependent  upon  their  phTSical  p^c^ 
ence  within  the  state.  If  other  evidence  o: 
this  were  needed  it  would  be  furnished  b} 
the  holding  at  the  same  term  of  court  ir 
Re  Bronson,  150  N.  Y.  1,  34  L.RJl.  238.  5:> 
Am.  St.  Rep.  632,  44  N.  £.  707  (a  case  onh 
incidentally  in  point  in  this  note),  that 
bonds  of  a  domestic  corporation  which  an^ 
in  another  state,  in  possession  of  a  nor. 
resident,  are  not  "property  within  the  stat<-' 
within  the  meaning  of  the  transfer  tax  act 
If  this  is  true  of  bonds  of  a  doniestic  cor 
poration,  it  is  a  fortiori  true  of  bonds  of  t 
foreign  corporation.  (See,  however,  supra. 
I.  a,  as  to  amendment  of  New  York  statote 
in  1911.) 

So,  promissory  notes  belonging  to  the  e«- 
tate  of  a  nonresident,  due  from  resident^ 
and  nonresidents,  and  secured  by  morigMg^ 
on  property  in  the  state,  the  notes  them 
selves  being  in  a  safety  box  in  the  city  of 
New  York  at  the  tinie  of  the  decedent V 
death,  are  liable  to  the  tax.  Re  Tiffanr. 
143  App.  Div.  327.  128  N.  Y.  Supp.  106. 
affirmed  in  202  N.  Y.  650,  95  N.  E.  1140. 

The  court  distinguished  Back  v.  Bearb 
206  U.  S.  392,  51  L.  ed.  1106,  27  Sup.  Ct 
Rep.  712,  11  Ann.  Cas.  732,  upon  the  ground 
that  that  related  to  a  property  tax,  and 
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not  to  a  succession  tax.  That  it  was  the 
fact  of  the  physical  presence  of  the  note 
within  the  state,  and  not  the  residence  of 
some  of  the  makers*  within  the  state,  that 
was  held  to  subject  them  to  the  tax,  is  ap- 
parent from  the  statement  at  the  close  of 
the  opinion  that  the  residence  of  the  debtor 
cannot  change  the  character  of  the  prop- 
erty, or  determine  whether  k  is  liable  to 
an 'inheritance  tax. 

A  negotiable  promissory  note  or  a  bond, 
though  belonging  to  the  estate  of  a  nonresi- 
dent and  secured  by  a  mortgage  upon  land 
in  another  state,  is  liable  to  the  tax  if 
located  in  New  York  at  time  of  decedent's 
death.  Re  Gibbes,  60  Misc.  645,  US  N.  Y. 
Supp.  939.  The  particular  circumstances  of 
the  presence  of  the  securities  in  New  York 
do  not  appear. 

But  stock  in  a  foreign  corporation,  be- 
longing to  the  estate  of  a  nonresident,  is 
not  subject  to  the  transfer  tax  law  of  New 
York,  merely  because  the  transfer  agent 
of  the  corporation  does  business  within  that 
state.  Dunham  v.  City  Trust  Co.  115  App. 
Div.  584,  101  N.  Y.  Supp.  87,  affirmed  with- 
out opinion  in  193  N.  Y.  642,  86  N.  E.  1123. 

The  decision  in  Re  Pullman,  46  App.  Div. 
574,  62  N.  Y.  Supp.  395,  that  stocks  and 
bonds  of  New  York  corporations,  belonging 
to  the  estate  of  a  nonresident,  the  title  to 
which  was  in  New  York  creditors,  who  held 
them  in  that  state  as  collateral,  were  not 
subject  to  the  tax,  was  not  upon  the  ground 
that  they  were  not  property  within  the 
state,  but  upon  the  ground  that  the  credit- 
ors' security  should  not  be  diminished  "at 
this  time."  The  general  liability  of  such 
securities  belonging  to  the  estate  of  a  non- 
resident, when  within  the  state,  was  recog- 
nized. 

In  Re  Fearing,  200  N.  Y.  340,  93  N.  E. 
956,  holding  that  bonds  secured  by  mort- 
gages upon  real  estate  in  New  York,  pass- 
ing under  the  will  of  a  nonresident,  were 
not  subject  to  the  tax,  the  bonds  were  not 
within  the  state,  and  the  attempt  to  reach 
them  was  because  of  the  location  within 
the  state  of  the  property  by  which  they 
were  secured.  Upon  that  point,  see  notes  in 
9  L.RJL.(N.S.)  1104  and  36  L.R.A.(N.S.) 
784. 

In  Re  Bishop,  82  App.  Div.  112,  81  N. 
Y.  Supp.  474,  reversing  40  Misc.  64,  81 
N.  Y.  Supp.  252,  holding  that  stock  in  a 
foreign  corporation  belonging  to  the  estate 
of  a  nonresident  was  not  subject  to  the  tax, 
it  does  not  appear  where  the  certificates  of 
dtock  were  held,  but,  as  it  was  assumed  that 
the  question  whether  the  stock  was  subject 
to  the  tax  turned  entirely  on  the  question 
whether  the  decedent  was  domiciled  in  New 
York  or  elsewhere,  it  would  seem  that  the 
t'crtificates  were  not  in  New  Y'ork. 

Railroad  bonds,  bonds  of  municipalities 
outside  of  Massachusetts,  and  United  States 
bonds,  all  of  which  were  completely  trans- 
ferable by  delivery  and  commonly  bought 
and  sold  in  the  market  in  Massachusetts, 
when  within  that  state,  although  belonging 
to  the  estate  of  a  nonresident,  are  property 
within  the  state  within  the  Massachusetts 
46  L.R.A.(N.S.) 


statute  subjecting  to  the  succession  tax  ''all 
property  within  the  jurisdiction  of  the  com- 
monwealth, and  any  interest  therein,  wheth- 
er belonging  to  inhabitants  of  the  common- 
wealth or  not,  and  whether  tangible  or 
intangible,  whicli  shall  pass  by  will  or  by  the 
laws  of  the  commonwealth  regulating  intes- 
tate succession.  .  .  .  Callahan  v.  Wood- 
bridge,  171  Mass.  595,  61  N.  E.  176.  The 
report  in  this  case  does  not  show  under 
what  circumstances  the  evidences  of  tlie 
obligations  in  question  were  within  the  com- 
monwealth; the  mere  fact  that  they  were 
there  seems  to  have  been  regarded  as  sub- 
jecting them  to  the  tax.  The  court  ex- 
pressed a  doubt  as  to  whether  a  note  and 
mortgage  upon  land  in  another  state,  which 
seemed  also  to  have  been  within  the  state, 
were  subject  to  the  tax;,  but  it  was  not 
necessary  to  decide  the  point. 

But  the  fact  that  United  States  bonds 
have  been  intrusted  by  the  testator,  a  non- 
resident, temporarily  for  safe-keoping  with 
a  trust  company  in  the  state,  does  not  sub- 
ject them  to  the  inheritance  tax,  where  the 
testator  was  a  nonresident.  Orcutt's  Ap- 
peal, '17  Pa.  179. 

6.  Batik   deposits. 

In  this  connection  attention  is  called  to 
the  fact  that  the  New  York  cases  cited  in 
this  division  were  rendered  before  the 
amendment  of  the  inheritance  tax  law  (see 
supra,  I.  a). 

Though  a  general  bank  deposit,  strictly 
speaking,  represents  an  indebtedness  mere- 
ly, it  is,  unless  the  statute  declares  other- 
wise, generally  regarded  as  the  equivalent 
of  the  money  for  which  it  stands  so  far  as 
succession  taxes  are  concerned.  And  so, 
whatever  may  be  the  rule  as  to  an  ordinary 
indebtedness  from  a  resident  to  a  nonresi- 
dent (a  question  not  within  the  scope  of 
this  note),  it  is  very  generally  held  in  juris- 
dictions wliich  adopt  the  view  that  the  tax 
is  payable  in  respect  of  personal  property 
of  a  nonresident  within  the  jurisdiction, 
.that  general  deposits  in  local  banks  to  the 
credit  of  nonresidents  are  subject  to  the  tax. 

Thus,  money  of  a  nonresident  on  deposit 
in  an  Illinois  bank  is  subject  to  the  Illi- 
nois transfer  tax  act.  People  v.  Griffith, 
246  111.  532,  92  N.  E.  313. 

In  Re  Houdayer,  160  N.  Y.  37,  34  L.R.A. 
235,  55  Am.  St.  Rep.  642,  44  N.  E.  718, 
holding  that  money  of  a  nonresident,  de- 
posited by  him  in  a  bank  within  the  state, 
although  commingled  with  trust  funds  in 
an  account  opened  by  him  as  trustee,  con- 
stitutes property  "within  the  state"  within 
the  act  of  1892,  and  thus  liable  to  the  pay- 
ment of  the  tax,  the  court  said  that  while 
technically  the  relation  of  creditor  and 
debtor  existed,  practically  the  decedent  had 
his  money  in  the  bank,  and  could  come  and 
get  it  when  he  wanted  it. 

So,  deposits  in  a  New  Y'ork  trust  company 
and  a  New  York  bank,  belonging  to  the  es- 
tate of  a  nonresident  decedent,  were  held  in 
Re  Blackstone  to  be  subject  to  the  New 
York  inheritance  tax  law.     Re  Blackstone, 
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69  App.  Div.  127,  74  N.  Y.  Supp.  508,  af- 
firmed in  171  N.  Y.  682,  64  N.  E.  1118. 
The  decision  of  the  court  of  appeals  was  af- 
firmed bv  the  United  States  Supreme  Court 
in  Blackfttone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277.  The  lat- 
ter court,  however,  merely  passed  upon  the 
que8tion  of  constitutional  power,  and  not 
upon  the  qucHtion  of  statutory  construction. 
Even  before  the  decision  in  the  Blackstone 
Case,  it  was  held  in  Re  Clark,  2  Connoly, 
183,  9  N.  Y.  Supp.  444,  that  bank  accounts 
to  the  credit  of  a  nonresident  were  property 
within  the  state,  within  the  meaning  of  the 
act  of  1887,  and  so  liable  to  the  tax. 

In  Re  Myers,  129  N.  Y.  Supp.  194,  hold- 
ing that  the  deposit  by  a  nonresident  in  a 
New  York  trust  company  was  liable  to  the 
tax,  the  court  said  that  the  contention  that 
the  deposit  was  in  New  York  temporarily, 
for  the  purpose  of  investment,  and  therefore 
not  subject  to  the  tax,  was  untenable,  as  the 
property  was  on  deposit  for  nearly  two 
months  before  the  date  of  the  decedent's 
death. 

So,  a  deposit  in  a  New  York  savings  bank, 
belonging  to  the  estate  of  a  nonresident 
decedent,  is  subject  to  the  tax.  Re  Burr, 
16  Misc.  89,  38  N.  Y.  Sunp.  811.  But  see 
oontray  Allen  v.  Philadelphia  Sav.  Fund 
Soc.  Fed.  Cas.  No.  234,  which,  however,  re- 
lied on  Re  Kintzing,  3  Nat.  Bankr.  Roju. 
217,  Fed.  Cas.  No.  7,833,  which  merely  held 
that  choses  in  action  against  the  state,  its 
corporations  or  inhabitants,  belonging  to  the 
estate  of  a  nonresident,  were  not  subject  to 
the  tax  under  the  Pennsylvania  statute. 
The  Allen  Case  failed  to  observe  the  dis- 
tinction between  an  ordinary  indebtedness 
and  a  bank  deposit. 

And  a  deposit  to  the  credit  of  a  nonresi- 
dent owner  was  held  to  be  within  the  state 
and  subject  to  the  tax  in  Re  Stanton,  142 
Mich.  491,  105  N.  W.  1122.  In  this  case, 
however,  the  decedent  had  an  office  in  Michi- 
gan where  her  securities  were  kept  for  the 
purpose  of  collection,  deposit,  and  reinvest- 
ment. 

In  Re  Daly.  100  App.  Div.  373.  91  N.  Y. 
Supp.  858,  affirmed  without  opinion  in  182 
N.  Y.  624,  74  N.  E.  1116,  under  the  rule  of 
the  Houdayer  and  Blackstone  Cases  in  rela- 
tion to  bank  deposits,  an  inheritance  tax 
was  held  payable  in  respect  of  a  special  de- 
posit to  tne  credit  of  a  nonresident,  repre- 
!^enting  the  amount  of  a  check  drawn  to  his 
order,  by  a  solvent  resident  of  New  York 
in  payment  of  an  entire  indebtedness,  only 
part  of  which  was  due,  it  appearing  that 
the  check,  which  was  delivered  to  and  in- 
dorsed by  his  secretary,  was  placed  in  the 
special  account  because  the  payee  was  not 
in  a  condition  to  transact  business,  it  fur- 
ther appearing  that  he  died  without  having 
affirmed  or  disaffirmed  the  transaction,  but 
that  the  money  was  received  by  his  execu- 
tors as  part  of  his  estate.  This  decision 
was  rendered  upon  the  assumption  that  if 
the  payee  had  disaffinned  the  transaction, 
the  money  in  the  bank  would  have  been 
l)ayable  to  the  drawer.  A  majority  of  the 
'ourt  were  of  the  opinion  that  even  treating 
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the  money  as  an  indebtedness  of  the  drawcr 
of  the  check,  it  would  be  subject  to  the  pay- 
ment of  the  inheritance  tax,  citing  in  this 
connection  the  opinion  of  the  United  States 
Supreme  Court  in  Blackstone  v.  Miller,  ISS 
U.  S.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep. 
277.  This,  however,  suggests  a  point  that 
is  beyond  the  scope  of  the  present  note. 

Money  to  the  credit  of  a  nonresident  witi. 
a  firm  of  New  York  bankers  and  brewers. 
representing  a  balance  on  the  closing  oat 
of  stock  transactions  conducted  for  him,  an*, 
which  was  subject  to  his  control,  and  par 
able  on  demand,  or  to  be  used  for  the  pur 
chase  of  stocks,  as  he  might  direct,  tU 
brokers  in  the  meantime  having  the  right  t 
use  the  same  in  their  business,  paying  in- 
terest thereon,  was  held  in  Re  Ualy,  100 
App.  Div.  373,  91  N.  Y.  Supp.  858,  to  fe 
subject  to  the  payment  of  the  inheritance 
tax  under  the  rule  announced  in  Re  Houd- 
ayer and  Re  Blackstone  in  relation  to  de- 
posits. A  majority  of  the  court  were  of  tbr 
opinion  that  it  would  be  liable  even  if  treat- 
ed as  debts  in  the  ordinary  sense.  The  lat- 
ter ground,  however,  is  not  within  the  scope 
of  this  note. 

But  in  Re  Leopold,  35  Misc.  369,  71  N.  Y. 
Supp.  1032,  money  of  a  nonresident,  tem- 
porarily on  deposit  in  New  York  to  the 
credit  of  a  syndicate  formed  for  the  pur 
pose  of  purchasing  the  stock  of  a  corpora- 
tion, was  held  not  subject  to  the  tax,  al- 
tliough  the  nonresident  died  before  tbp 
transaction  was  completed. 

And  an  indebtedness  due  from  a  nonresi- 
dent to  a  nonresident  is  not  subject  to  thi^ 
tax,  although  the  debtor  did  business  in 
New  York  as  a  banker,  and  the  debt  is  de- 
scribed in  the  inventory  as  "balance  of  ac- 
count with  bankers."  Re  Bentley,  31 
Misc.  656,  66  N.  Y.  Supp.  95. 

The  decision  in  Fidelitv  &,  Deposit  Co.  \. 
Crenshaw,  120  Tenn,  606,  110  S.  W.  1017, 
that  a  deposit  in  a  Tennessee  bank  to 
the  credit  of '  a  nonresident  decedent  wa« 
not  subject  to  the  tax,  was  not  upon  tbt- 
ground  that  the  deposit  did  not  represent 
property  within  the  state,  but  upon  tl* 
ground  that,  by  the  law  of  Kentucky, 
where  the  decedent  was  domiciled,  the  moth 
er  was  the  sole  distributee,  and  that  the  in 
terest  passing  to  her  is  not  subject  to  thf 
tax  under  the  Tennesssee  statute;  and  it 
was  so  held  notwithstanding  that,  by  th«' 
law  of  Tennessee,  part  of  the  estate  would 
have  gone  to  the  decedent's  brother,  and 
would  have  been  subject  to  the  tax. 

As  to  whether  the  tax  is  payable  at  th« 
domicil  of  decedent  in  respect  of  deposits  in 
a  bank  in  another  jurisdiction,  see  infrt. 
II. 

/.  Rraperty  held  subject  to   friMl. 

As  to  liability  of  personal  property  with- 
in the  jurisdiction,  subject  to  a  trust  creat- 
ed by  a  nonresident,  see  also  supra  a.^  M 
the  English  cases  in  relation  to  such  trusts. 

I  The  maxim  MohiJia  sequuntur  personam 
is  applied  in  Re  Helena  with  the  result  of 
denying  the  liability  to  pay  the  tax  in  re- 
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apect  of  Becurity  belonging  to  the  estate' 
of  a  nonresident,  held,  at  the  time  of  her 
rleath,  by  trustees  in  Pennsylvania,  subject 
to  a  deed  of  trust  revocable  by  decedent  at 
any  time  prior  to  her  death,  the  trustees 
having  no  beneficial  interest  therein  other 
than  their  right  to  compensation,  even 
though  the  legal  title  to  the  securities  may 
have  been  in  their  names. 

However,  securities  consisting  of  stock 
trust  certificates  and  certificates  of  stock 
transferred  by  revocable. deed  of  trust  of  a 
nonresident  to  a  Pennsylvania  trust  com- 
pany, with  discretionary  power  in  the  trus- 
tee **to  sell  the  same  and  reinvest  the  pro- 
ceeds in  good  securities,"  in  trust  to  pay  the 
income  to  the  grantor  for  life,  and  after  her 
death,  to  pay  a  certain  designated  portion 
of  the  principal  to  collaterals,  were  held  in 
Singer  v.  Guarantee  Trust  &  S.  D.  Co.  24  Pa. 
Super.  Ct.  270,  to  be  liable  to  the  inheritance 
tax  upon  the  death  of  the  grantor,  it  not 
appearing  that  ancillary  letters  had  been 
granted,  nor  alleged  that  the  fund  pro- 
duced by  the  sale  of  the  securities  after  the 
death  of  the  testatrix  was  needed  or  had 
been  claimed  by  executors  for  payment  of 
debts,  but,  upon  the  other  hand,  it  appear- 
ing that  the  trustees  had  paid  over  the 
fund,  less  the  collateral  inheritance  tax,  to 
the  persons  named  in  the  deed  of  trust. 

In  Com.  V.  Kuhn,  43  Phila.  Leg.  Int.  280, 
the  decision  that  stocks  and  other  sftcurities 
which  the  decedent  transferred  in  her  life- 
time in  trust  were  subject  to  the  tax  under 
the  Pennsylvania  statute,  notwithstanding 
that  after  the  creation  of  the  trust  the 
decedent  became  a  resident  of  another  state, 
was  upon  the  ground  that  the  situs  of  the 
property  subject  to  the  trust  was  estab- 
lished in  Pennsylvania  by  the  execution  of 
the  trust  instrument,  and  was  not  affected 
hy  the  change  of  domicil  subsequently  there- 
to. 

As  to  whether  a  tax  is  payable  at  the 
(iomicil  in  respect  of  securities  held  in 
trust  in  another  jurisdiction,  see  infra,  IL 

f/.  Interest  of  one  decedent  in  estate 

of  another. 

It  is  to  be  observed  that  the  cases  cited 
in  this  subdivision  assume  that  the  prop- 
«*rty  in  question  was  subject  to  the  tax 
as  part  of  the  estate  of  the  original  de- 
cedent, either  because  he  was  a  resident  of 
the  jurisdiction,  or  the  property  was  with- 
in the  jurisdiction;  and  they  deal  merely 
with  the  question  whether  the  property 
was  subject  to  another  tax  as  a  part  of  the 
estate  of  the  second  decedent. 

The  interest  of  a  nonresident  at  the 
time  of  his  death  in  the  estate  of  his  de- 
<'eased  brother,  a  resident,  within  the  state, 
consisting  of  bank  stock  and  other  stocks, 
bonds  and  cash,  is  property  within  tlie 
state,  subject  to  the  Maryland  collateral 
inheritance  tax.  State  v.'  Dalrvmple,  70 
Md.  294,  3  L.K.A.  372,  17  Atl.  82. 

The  interest  which  a  nonresident  took 
by  inheritance  from  a  resident  of  Pennsyl- 
vania, the  property  being  in  the  hands  of 
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a  guardian  of  the  former,  residing  in 
Pennsylvania,  is  subject  to  the  Pennsyl- 
vania inheritance  tax,  upon  her  death. 
Com.   V.  Brenner,  2   Legal  Gaz.  413. 

A  fund  inherited  by  a  nonresident  de- 
cedent shortly  before  his  death,  from  a 
decedent  who  was  domiciled  in  Pennsyl- 
vania, the  fund  never  having  been  out  of 
Pennsylvania,  and  being  paid  over  by  the 
administrator  of  one  estate  to  the  admin- 
istrator of  the  other,  is  subject  to  the  in- 
heritance tax  of  Pennsvlvania.  Weaver'^ 
Estate,  4  Pa.  Dist.  R.  260. 

But  in  Re  Phipps,  77  Hun,  326,  28  N. 
Y.  Supp.  330,  affirmed  in  143  N.  Y.  641, 
37  N.  E.  823,  where  a  nonresident  who 
was  «k  residuary  legatee  under  the  will  of 
a  resident,  died  while  the  resident's  estate 
was  unsettled,  his  interest  was  held  not 
liable  to  the  tax  as  a  part  of  his  estate, 
the  legacy  never  having  been  paid  to  him, 
nor  having  been  in  the  condition  to  be 
paid  to  him  prior  to  his  death.  It  does 
not  appear  where  the  property  applicable 
to  the  residuary  bequest  was  situated.  It 
appears  thai  a  tax  had  been  paid  in  respect 
of  such  property  as  a  part  of  the  estate 
of  the  resident,  but  of  course  the  domicil 
of  the  original  testator  within  the  state 
would  have  subjected  it  to  such  tax,  ir- 
respective of  its  actual  location.  The  court 
treated  the  right  of  the  nonresident  at  the 
time  of  his  death  as  a  mere  chose  in  action, 
and  invoked  the  principle  that  the  situs  of 
a  debt,  even  for  the  purposes  of  a  succes- 
sion tax,  is  at  the  domicil  of  the  creditor, 
and  not  at  the  domicil  of  the  debtor.  That 
general  principle  is  not  within  the  scope 
of  this  note,  but  is  considered  in  the  note 
in  4  L.R.A.(N.S.)  953.  It  may  be  re- 
marked, however,  that  the  United  States 
Supreme  Court  in  Blackstone  v.  Miller. 
188  U.  S.  189,  47  L.  ed.  439,  23  Sup.  Ct. 
Rep.  277,  seems  to  take  the  view  that,  for 
the  purposes  of  a  succession  tax,  at  least, 
the  situs  of  a  debt,  not  evidenced  by  a  ne- 
gotiable instrument,  may  be  regarded  as 
at  the  domicil  of  the  debtor. 

And  in  Re  Zefita,  167  N.  Y.  280,  60  N. 
E.  598,  where  a  daughter,  a  nonresident 
of  New  York,  died  before  any  accounting 
by  the  executors  under  the  will  of  her 
mother,  also  a  nonresident,  the  residuary 
legatee  of  the  daughter  was  held  liable  to 
the  payment  of  a  transfer  tax  in  respect 
of  securities  actually  situated  in  New  York, 
in  which  the  daughter  had  a  remainder 
interest  subject  to  the  life  estate  of  her 
mother,  and  also  in  rchpect  of  the  interest 
to  which  the  daughter  succeeded  under  a 
power  of  appointment  exercised  by  her 
mother's  will;  but  it  was  held  that  the 
estate  of  the  daughter  was  not,  at  the 
time  of  the  attempted  appraisal,  subject 
to  the  tax  in  respect  of  her  residuary 
legacy  in  her  mother's  estate,  that  estate 
being  still  unsettled.  In  the  appellate  di- 
vision, 44  App.  Div.  340.  60  N.  Y.  Supp. 
927,  the  court  took  occasion  to  state  that 
it  was  not  called  upon  to  determine  wheth- 
er the  propert3%  after  it  shall  have  been- 
paid  over  by  the  executor  of  the  mother 
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to  the  executor  of  the  daughter,  must  pay 
a  transfer  tax  in  his  hands  before  it  could 
be  delivered  to  the  residuary  legatee  of 
the  daughter.  There  is  a  suggestion  of 
a  similar  limitation  in  the  statement  of 
the  court  of  appeals,  that  it  is  obvious 
that,  at  the  time  of  the  appraisal,  neither 
the  executor  under  the  will  of  the  daugh- 
ter, nor  her  residuary  legatee,  was  liable 
to  pay  a  tax  on  the  amount  of  an  unascer- 
tained claim  against  the  estate  of  the 
mother. 

So,  the  interest  as  residuary  legatee  un- 
der the  will  of  her  husband  (a  nonresi- 
dent), of  a  widow  (also  a  nonresident), 
who  died  before  the  probate  of  his  will, 
was  not  "property  within  the  state,**  so 
as  to  subject  to  the  inheritance  tax,  as  a 
part  of  her  estate,  securities  belonging  to 
the  husband  that  were  within  the  state  at 
the  time  of  the  death  of  both  of  them,  but 
were  subsequently  removed  to  the  domicil 
and  there  paid  over  to  the  executors  by 
her  husband's  executors,  in  performance  of 
the  residuary  legacy.  Re  Lord,  111  App. 
Div.  152,  97  N.  Y.  Supp.  553,  affirmed  in 
186  N.  Y.  549,  79  X.  E.  1110.  The  decision 
was  upon  the  ground  that  the  widow,  at  the 
time  of  her  death,  had  no  right  to  the  par- 
ticular property,  but  merely  a  right  to  the 
balance  of  the  proceeds  of  the  husband's 
property  after  the  payment  of  his  debts  and 
the  expenses  of  administration.  This  case, 
so  far  as  it  involved  property  which  passed 
to  the  widow  under  the  exercise  of  a 
power  of  appointment  by  the  husband,  is 
set  out  in  the  note  in*^  33  L.R.A.(N.S.) 
240. 

But  in  Re  Clinch,  99  App.  Div.  298,  90 
N.  Y.  Supp.  923,  affirmed  in  180  N.  Y. 
300,  73  N.  £.  35,  it  was  held  that  stocks 
in  a  New  York  corporation,  bonds,  etc., 
passing  to  the  decedent,  a  nonresident,  un- 
der the  will  of  his  father,  who  was  also  a 
nonresident,  the  securities  being  in  the 
hands  of  the  executor  of  the  father's  estate 
in  New  York,  were  subject  to  the  transfer 
tax  after  they  had  been  set  apart  for  the 
son's  estate,  and  delivered  over  to  his  ex- 
ecutors, notwithstanding  that  the  execu- 
tor of  the  father's  estate  had  not  account- 
ed and  had  made  no  distribution  of  his 
estate  at  the  time  of  the  son's  death.  It 
was  said  in  the  opinion  of  the  appellate 
division  that  it  was  not  claimed,  and,  in 
view  of  the  New  York  decisions,  it  could 
not  well  have  been  claimed,  but  that  prop- 
erty of  the  kind  in  question  is  taxable  un- 
der the  New  York  law,  but  that  the  con- 
tention was  based  on  the  fact  that  the 
interest  of  the  son  in  his  father's  estate  had 
not  been  definitely  determined  and  the 
property  reduced  to  possession  prior  to  the 
son's  death.  The  appellate  division  con- 
ceded that  prior  to  the  time  of  the  actual 
settlement  of  the  father's  estate  and  transfer 
of  the  securities,  no  tax  could  be  imposed, 
but  said  that  the  property  became  subject 
to  the  tax  w!ien  the  father's  estate  was 
settled. 

As  to  whether  a  tax  is  payable  at  the 
domicil  in  respect  of  decedent's  interest 
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in  the  estate  of  one  who  was  domiciled  Ji 
another  jurisdiction,  or  had  personal  prop- 
erty in  such  jurisdiction,  see  infra,  U. 

h»  Miseellaneatuf. 

Personal    property    belonging   to   the  f^- 
tate  of   a   nonresident,    and    which,   at  t^ 
time  of  his  death,  was  not  in  Pennsylrar  3 
is   not  subject  to  a   succession    tax    t^-:- 
notwithstanding   that,    as    directed    by    t  - 
will,  it  passed   into  the   hands  of  Pent-.. 
vania     executors.  •    Shoenberger's      E.-tit' 
221    Pa.    112,    19    L.R.A.(N.x^,)     2f>«».     I.- 
Am.  St.   Rep.    737,  70   Atl.    579.     But    • 
provision  of  the  Pennsylvania  statute  i*  :      ; 
the  effect  that  all  property  ''situate^i  u  -^ 
in  his  state,  whether  the  person  or  per—-  • 
dying   seised    thereof    be   domiciled    wit   r 
or  without  the  state,"  shall   be   subje<.t  t  • 
the  tax.     The  court  said  that   the  dom  • 
of  the  testator  at  the  time  of  his  death  v.  .. 
the  situs  of  his  personal  estate,   and   t-j* 
situs,  and  not  what  he  directed  to  be  <3  •: 
with  his   estate,  was  the  sole   test   of   t  • 
right  to  tax  it. 

The  interest  of  a  nonresident  in  a  liroi* 
ed   partnership  association    whoee   busin'-^- 
and   property,   real   and   personal,    wer**    i 
Pennsylvania,  is  within  that  state,   witi.:- 
the   meaning   of    the   Pennsylvania    inb>  r 
tance   act   of   1887,   declaring   that   all   ^- 
tates    situated    within    the    state,    whetb-' 
tihe  person  dying  seised  thereof  be  doini«  il- 
within  or  out  of  the  state,  shall  be  suhjp'  t 
to  the  tax.     Small's  Estate.  151    Fa.    1,  :i'' 
Atl.   23,   28.     So,  shares  of   a  nonresi«jT.* 
in    a    joint    stock    association    havin<;    it* 
principal   place   of  business   in    New    V.-'^. 
were   held    in   Re   Willmer,   163    App.    IH\ 
804,    138   N.    Y.    Supp.    649,    subject     to   » 
transfer  tax  upon  *Sat  proportion  of  their 
value   represented   by  property   within    th*- 
state. 

So,  shares  of  stock,  so  called,  belono'in? 
to  the  estate  of  a  nonresident,  in  "tnistr 
the  place  of  business  of  which  is  in  ^laf^^a 
chusetts,  and  all  of  the  property  of  whio^. 
both  real  and  personal,  is  in  that  statp. 
the  legal  title  to  the  property  of  the  tru-it.* 
being  in  the  trustees,  who  have  control  over 
the  property,  with  power  to  invest  V* 
whole  personal  property  and  distribute 
earnings   among   the   shareholders,    but    vo 

{>ower  to  bind  the  shareholders  persona  I - 
y, — represent  property  "within  the  juris- 
diction of  the  common  weal  th,**  within  thf 
meaning  of  the  Massachusetts  inheritance 
tax  law,  and  are  subject  to  the  tax.  Pfa< 
body  v.  The  Treasurer,  216  Mass.  129.  lOi 
N.  E.  435. 

In  Del  Busto's  EsUte,  6  Pa.  Co,  Ot. 
289,  holding  that  choses  in  action  ccMisist- 
ing  of  stocks  of  bonds  of  Pennsylvania 
corporations,  and  cash  awarded  to  th« 
accountant  by  the  adjudication  of  the  ac- 
count of  the  decedent's  deceased  partner. 
were  not  liable  to  the  Pennsylvania  tax 
under  the  act  of  1887,  the  court  seems  to 
have  been  of  the  opinion  that  only  tan^^ibl^ 
personal  property  belonging  to  a  nonresi- 
dent could  have  a  situs  in  the  state. 
In  Re  Uillman,  116  App.  Div.  186.  101 
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s.  Y.  Supp.  640,  bonds  of  a  foreign  cor- 
poration which,  after  the  death  of  the  non- 
esident  decedent,  were  apportioned  to  his 
state,  pursuant  to  an  agreement  for  the 
a]e  in  consideration  of  such  bonds,  of  the 
property  of  a  corporation  in  which  he  was 
.  stockholder,  were  held  not  subject  to  the 
ax,  although  the  purchasing  company  had 
ttortgaged  its  property  to  a  New  York 
ru^t  company,  to  secure  the  bonds  in 
ueiition,  tliey  having,  however,  not  been 
•^Mwd  at  the  time  of  the  decedent's  death. 

/.  Personal  property  of  residenVa  c«- 
tate  phi/sieally  absent  from  taxing 
jurisdiction. 

This  part  of  the  note  being  concerned 
olely  with  the  question  whether  the  physi- 
&1  absence  of  the  property  or  the  evidence 
hereof  will  prevent  the  exaction  of  a  tax- 
ti  respect  thereof,  at  the  decedent's  domi- 
il,  is  not  concerned  with  cases  which  mere- 
f  assert  the  right  to  exact  the  tax  in 
aspect  to  various  items  of  property,  sucii 
a   debts  due  from  nonresidents  or  stocks 

1  foreign  corporations,  where  the  question 
'as  not  affected  by  the  situs  or  location  of 
he  evidence  of  the  obligations.  So  tlio 
uestion  whether  property  out  of  the  state 
lust  be  included  in  fixing  exemptions  is 
evond  the  scope  of  the  note.  (See  on  that 
o'int,  note,  39  L.RJ)l.(N.S.)  1024.  And 
?e  Index  to  L.R.A.  Notes,  "Taxes,"  §§90- 
05,  on  various  other  questions  of  collateral 
iterest.) 

Although,  as  subsequently  shown,  there 
re  some  exceptions,  it  is  generally  held 
nless  the  terms  of  the  statute  forbid, 
hat  a  succession  or  inheritance  tax  im- 
osed  by  the  state  or  country  of  the  de- 
edcnt's  domicil  is  payable  in  respect  of 
ersonal  property,  at  least  intangible  prop- 
rty,  not  oUierwise  exempt,  although  the 
I'idcnccs  thereof  are  physically  absent  from 
fie  jurisdiction.  (The  cases  cited  are 
ubsequently  set  out  in  detail.)  Keeney  v. 
few  York,  222  U.  S.  525,  56  L.  ed.  299,  38 
..R.A.(N.S.)  1139,  32  Sup.  Ct.  Rep.  106, 
mrming  104  N.  Y.  283,  87  N.  E.  428; 
allup's  Appeal,  76  Conn.  617,  57  Atl.  699; 
[opkins's  Appeal,  77  Conn.  644,  60  Atl. 
37 ;  People  v.  Union  Trust  Co.  255  111.  168, 
-  L.R.A.(N.S.)  —  ,  99  N.  E.  377,  Ann. 
as.  1913  D,  614;  Frothingham  v.  Shaw, 
75  Mass.  59,  78  Am.  St.  Rep.  475,  55  N. 
.  623;  Mann  v.  Carter,  74  N.  H.  345, 
5  L.R.A.(N.S.)  150,  68  Atl.  130;  Douglas 
ounty  V.  Kountxe,  84  Neb.  506,  121  N. 
r.   593;    Re  Hartman,   70  N.  J.   Eq.  664, 

2  Atl.  560;  Re  Swift,  137  N.  Y.  77,  18 
.R.A.  709,  32  N.  E.  1096;  Re  Merriam, 
41  N.  Y.  479,  36  N.  E.  505;  Re  Dingman, 
5  App.  Div.  228,  72  N.  Y.  Supp.  694;  Re 
orning,  3  Misc.  160,  23  N.  Y.  Supp.  285; 
ines's  Estate,  155  Pa.  378,  26  Atl.  728; 
[illiken's  Estate,  206  Pa.  149,  55  Atl.  853; 
ullen's  Estate,  143  Wis.  612,  139  Am.  St. 
ep.  1114,  128  N.  W.  109.  And  see  to 
>e  same  effect  English  cases  subsequently 
ted. 

This  is  upon  the  ground  that  the  devo- 
5  L.R.A.(N.S.) 


lution  of  the  property  is  governed  by  the 
law  of  domicil;  and  generally  prevails 
even  in  those  jurisdictions  that  hold  the 
tax  payable  in  respect  of  personal  prop- 
erty within  the  jurisdiction  belonging  to 
the  estate  of  a  nonresident.  As  shown  in 
the  note  in  15  L.R.A.(N.S.)  150,  the  re- 
sulting double  taxation  is  not  obnoxious  to 
any  constitutional  provision. 

Thus,  all  personal  property  belonging  to 
the  estate  ot  a  decedent  domiciled  m  Con- 
necticut, irrespective  of  its  actual  situs  or 
location  in  other  states,  was  held  in  Gal- 
lup'a  Appeal,  76  Conn.  017,  67  Atl.  699, 
and  Hopkins's  Appeal,  77  Conn.  644,  00 
Atl.  657,  to  be  subject  to  the  inheritance 
tax  under  the  Connecticut  statute  provid- 
ing that  ''in  all  such  estates  any  property 
within  the  jurisdiction  of  this  state,  and 
any  interest  therein,  whether  tangible  or 
intangible,  and  whether  belonging  to  par- 
ties in  this  state  or  not,  whicii  shall  pass 
by  will  or  by  the  inheritance  laws  of  this 
state  .  .  ."  shall  be  liable  to  the  tax. 
The  court  took  the  view  that  the  act  was 
laid  in  view  of  the  principle  that  personal 
property  is  bequeathed  by  will,  and  is  de- 
scendible by  inheritance  according  to  the 
law  of  the  domicil,  and  that  the  disposi- 
tion of,  and  succession  to,  personal  proper- 
ty, wherever  situated,  is  to  be  governed  by 
the  laws  of  the  state  where  the  owner  had 
his  domicil  at  the  time  of  his  death. 

In  Hopkins's  Appeal,  supra,  the  personal 
property  of  a  decedent  domiciled  in  Con- 
necticut, which  was  held  liable  to  the  pay- 
ment of  the  tax,  consisted  of  cash  and 
credit  on  deposit  in  New  York;  shares  of 
capital  stock  of  corporations  organized 
under  the  laws  of  Connecticut,  New  York, 
and  other  states.  United  States  bonds, 
shares  of  stock  of  unincorporated  associa- 
tions, notes  of  residents  of  other  states  than 
Connecticut,  secured  by  mortgage  on  land 
in  such  states,  unsecured  notes  of  residents 
of  other  states  and  bonds  of  North  Caro- 
lina,— ^which  securities  were  kept  in  New 
York  by  the  testatrix  at  the  time  of  her 
death. 

So,  in  People  v.  Union  Trust  Co.  255  111. 
168,  —  L.R.A.(N.S.)  —  ,  99  N.  E.  377, 
Ann.  Cas.  1913  D,  514,  it  was  held  that 
personal  property  belonging  to  the  estate 
of  a  decedent  who  was  domiciled  in  Illi- 
nois, consisting  of  stocks  and  bonds  of  a 
non-Illinois  corporation,  held  at  the  time 
of  decedent's  death  in  a  safety  deposit  box 
in  California,  and  a  deposit  in  a  California 
bank,  were  subject  to  the  tax  imposed  by 
the  Illinois  statute,  which,  as  the  court 
said,  was  substantially  adopted  from  New 
York  after  the  decision  in  Re  Swift,  infra. 

So,  bonds  and  stock  of  foreign  corpora- 
tions, a  certification  of  indebtedness  of  a 
foreign  corporation,  bonds  secured  by  a 
mortgage  on  real  estate  in  New  Hampshire, 
the  makers  living  in  New  York,  and  cash 
on  deposit  in  savings  banks  in  New  York, — 
all  of  which  had  been  in  the  hands  of  the 
agents  in  New  York  of  a  decedent  who 
was  domiciled  in  Massachusetts, — are 
property    within    the    jurisdiction    of    the 
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commonwealth,  within  the  Massachusetts 
inheritance  tax  law,  and  subject  to  a  tax 
under  it.  Frothingham  y.  Shaw,  175  Mass. 
59,  78  Am.  St.  Rep.  476,  66  N.  E.  623.  The 
court  alludes  to  the  fact  that  there  had 
been  no  administration  in  New  York,  but 
that  apparently  lis  not  to  be  regarded  as 
a  necessary  limitation  of  the  decision. 

So,  deposits  in  a  foreign  savings  bank 
belonging  to  a  resident  of  the  state  are 
property  within  the  jurisdiction  of  the 
state,  within  the  meaning  of  the  collateral 
inheritance  tax  statute.  Mann  v.  Carter, 
74  N.  H.  346,  15  L.R.A.(N.S.)  160.  68 
Atl.  130.  The  decision  in  part  rested  on^ 
the  fact  that  the  statute  was  adopted  from 
Massachusetts,  and  that  a  similar  construc- 
tion had  been  previously  placed  upon  the 
^fassachusetts  statute  by  Frothingham  v. 
Shaw,  supra. 

And  where  one  domiciled  in  Nebraska 
made  a  voluntary  deed  of  settlement,  di- 
recting a  foreign  trustee  to  hold  certain 
stocks  of  a  Nebraska  corporation,  paying 
the  profits  to  the  settlor  during  his  life, 
and  upon  death,  to  transfer  the  stocks  to 
certain  beneficiaries,  the  stocks,  upon  their 
transfer  to  the  beneficiaries  upon  the  death 
of  the  settlor,  were  held  subject  to  the 
transfer  tax  law  of  Nebraska,  notwith- 
standing the  contention  that  at  the  time 
of  the  settlor's  death  they  were  permanent- 
ly located  outside  the  limits  and  without 
the  jurisdiction  of  the  state.  Douglas 
County  V.  Kountze,  84  Neb.  506,  121  N. 
W.  593.  ITie  court  said  that  the  complete 
devolution  of  the  title  must  take  place 
under  the  protection  and  according  to  the 
law  of  Nebraska,  and  that  the  succession 
is  subject  to  the  inheritance  tax. 

Under  a  statute  substantially  identical 
with  the  New  York  statute,  it  was  held 
in  Re  Hartman,  70  N.  J.  Eq.  664,  62  Atl. 
560,  that  personal  property  belonging  to  a 
decedent  domiciled  in  New  Jersey  was  sub- 
ject to  the  tax  in  that  state,  notwithstand- 
ing that  it  was  located  in  New  York,  and 
was  subject  to  the  succession  tax  law  of 
that  state.  This  apparently  included  both 
tangible  and  intangible  property. 

Under  the  New  Y^ork  act  of  1887,  amend- 
ing the  act  of  1885,  declaring  subject  to 
the  tax  "all  property  which  shall  pass  by 
will  .  .  .  from  any  person  who  may 
die  seised  or  possessed  of  the  same,  wliile 
a  resident  of  this  state  .  .  ."  it  was 
held  in  Re  Swift,  137  N.  Y.  77,  18  L.R.A. 
700,  32  N.  E.  1096.  reversing  as  to  this 
point  64  Hun,  639,  that  all  personal  prop- 
<'rtv  of  a  resident  decedent,  wheresoever 
situated,  whether  within  or  without  the 
state,  including  tangible  personal  property 
situated  out  of  the  state,  was  subject  to 
the  tax,  since  such  tax  was  upon  the  right 
of  succession.  But  see  supra,  I.  a,  with 
regard  to  an  amendment  in  1911  of  the 
New  Y'ork  statute,  which  seems  to  abro- 
gate the  effect  of  this  decision  so  far  as 
tangible  personal  property  is  concerned. 

Stocks  in  a  foreign  corporation,  belong- 
ing to  the  estate  of  a  resident  of  New  York, 
jire  subject  to  the  inheritance  tax  law  of 
46  L.R.A.(N.S.) 


that  state.  Re  Merriam,  141  N.  Y'.  479. 
36  N.  E.  505.  It  does  not  appear  when- 
the  certificates  were  held. 

In  Re  Keener,  194  N.  Y.  281,  87  N.  K 
428,  afiirmed  in  222  U.  S.  525,  56  L.  ed. 
299,  38  L.RA.(N.S.)  1139,  32  Sap.  Ci. 
Rep.  105,  where  stocks  and  bonds  had  be^ii 
transferred  upon  a  trust  to  pay  the  income 
to  the  decedent  during  her  life,  and  dis- 
posing of  the  same  after  her  death,  ac 
objection  to  the  tax  upon  the  ground  that 
the  property  at  the  time  of  the  testator '» 
death  was  in  another  state,  with  the  le<ral 
title  in  a  trustee,  was  answered  by  1 1^ 
statement  that  the  liability  accrued  at  tlir 
time  the  trust  was  created,  and  that  it  wa> 
not  claimed  that  the  decedent  was  not  tb«B 
a  resident  of  the  state,  or  that  the  prop 
erty  was  not  then  within  the  state. 

Personal  property  is  subject  to  a  ta\ 
at  the  domicil  of  decedent  notwithstanding 
that,  at  the  time  of  his  death,  it  was  in 
another  state,  and  was  administered  upo^ 
and  distributed  pursuant  to  the  laws  of 
such  state,  and  delivered  within  such  stav 
to  a  legatee,  who  was  a  resident  thereo'. 
Re  Dingman,  66  App.  Div.  228,  72  X.  Y. 
Supp.  694.  The  court  said  in  eflTect  thai 
the  question  how  the  tax  was  to  be  «ol- 
lected  was  another  matter. 

Notes,  bonds,  and  mortgages  belong: t.;: 
to  the  estate  of  a  resident,  but  in  tli- 
hands  of  an  agent  in  another  state  at  tW 
time  of  his  death  are  subject  to  the  tai. 
Re  Corning,  3  Misc.  160,  23  N.  Y.  Supp. 
285  (surrogate's  decision).  The  lail 
covered  by  the  mortgage  was  also  sitnat'^i 
in  the  other  state. 

The  decision  in  Re  Thomas,  3  Misc.  3S^. 
24  N.  Y.  Supp.  713,  that  the  personal  estat- 
of  a  decedent  resident  in  New  Y'ork,  con- 
sisting of  her  distributive  share  in  tb^ 
estate  of  a  deceased  sister,  who  was  domi 
ciled  in  Ohio,  no  part  of  which  said  estate 
came  to  the  possession  of  the  testatrix 
prior  to  her  death,  w^as  not  subject  to  thf 
tax,  was  in  effect  overruled  bv  the  de 
cision  in  Re  Swift,  137  N.  Y.  77,"  18  JjJLA 
709.  32  N.  E.  1096,  reversing  the  decisior. 
in  Re  Swift,  2  Connolv,  644,  47  N.  Y 
S.  R.  47,  16  N.  Y.  Supp.  193,  so  far  as  it 
related  to  personal  property  of  a  resident 
decedent,  upon  which  the  court  in  Re 
Thomas  relied. 

Under  the  Pennsylvania  act  of  1826,  sub 
jecting  "all  estates,  real,  personal,  and 
mixed  .  .  .  passing  from  any  person 
who  may  die  seised  or  possessed'  of  suc*i 
estate,  being  within  this  commonwealth. 
.  .  ."  it  was  held  in  Com.  v.  Smith.  5 
Pa.  144,  that  it  was  not  the  person,  bur 
the  estate  within  the  commonwealth,  on 
which  the  tax  is  levied.  Though  the  de 
cision  in  that  case  was  that  personal  prop 
erty  within  the  state,  belonging  to  the  es- 
tate of  a  nonresident,  was  subject  to  th^* 
tax,  it  is  clear  that  unless  the  statute  hat! 
been  amended,  the  result  would  have  be?r 
that  the  tax  could  not  have  been  exact fl 
in  respect  of  personal  property  out  of  tl^ 
commonwealth,  belonging  to  the  estate  of 
a  resident.     The  act  referred  to,  howev^T. 
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ras  subsequently  amended  by  declaring 
bat  the  words  "being  within  this  common- 
wealth" shall  be  so  construed  as  to  relate 
i>  all  persons  who  have  been  at  the  time 
f  their  decease,  or  now  may  be,  domiciled 
''ithin  the  commonwealth,  as  well  as  to 
states.  Under  the  amended  statute,  it 
as  held  in  Re  Short,  16  Pa.  63,  that  the 
%x  was  payable  in  respect  of  stocks  and 
onds  of  foreign  corporations,  and  a  de- 
osit  in  a  bank  in  another  state,  belonging 

3  the  estate  of  a  resident,  although  the 
Bcurities  seem  to  have  been  without  the 
tate. 

The  Pennsylvania  act  of  1850  by  which 
he  inheritance  tax  was  in  effect  extended 
0  personal  property  out  of  the  jurisdic- 
ion,  belonging  to  the  estate  of  a  resident, 
^as  upheld  in  Carpenter  v.  Pennsylvania, 
7  How.  456,  15  L.  ed.  127,  even  as  to  the 
state  of  a  resident  of  Pennsylvania  who 
icd  before  the  passage  of  the  act. 

The  tax  is  payable  in  respect  of  bonds 
f  a  Missouri  corporation  and  stock  in  a 
Tew  Jersey  corporation,  notwithstanding 
hat,  at  the  time  of  the  death  of  the  de- 
edent,  a  resident  of  Pennsylvania,  they 
rere  in  possession  of  a  New  York  trust 
ompany  upon  a  trust  to  pay  the  income 
o  him,  and  after  his  death,  to  distribute 
o  certain  beneficiaries  named  in  the  trust 
eed,  or  such  other  beneficiaries  as  should 
e  substituted  therefor  by  will.  Re  Lines's 
'state,  165  Pa.  378,  26  Atl.  728. 

llie  distributive  share  of  a  resident  of 
Pennsylvania  in  the  estate  of  an  intestate 
.-ho  was  domiciled  in  New  York,  consist- 
n^  of  stocks,  bonds  and  cash  which,  at  the 
!vtter*s  death,  was  actually  at  his  domicil, 

4  subject  to  the  tax,  notwithstanding  that 
he  former  died  within  two  weeks  after  the 
oath  of  the  latter,  and  before  the  latter's 
state  had  been  settled,  or  the  exact 
mount  coming  to  the  former  therefrom 
lad  been  determined.  Milliken's  Estate, 
06  Pa.  149,  65  Atl.  853. 

Securities  consisting  of  stocks,  bonds, 
lotes,  life  insurance  policies,  etc.,  assigned 
n  trust  to  an  Illinois  trust  company  by  a 
esident  of  Wisconsin,  who  reserved  the 
ight  to  direct  and  control  the  distribu- 
ion  of  the  trust  property,  and  to  revoke 
he  trust  at  any  time  during  his  lifetime, 
.nd  who  received  the  net  income  from  the 
troperty  during  his  lifetime,  have  such 
,  situs  in  Wisconsin  as  to  subject  them 
o  the  inheritance  tax  law  of  that  state, 
Ithough  the  securities  were  at  all  times 
,fter  the  creation  of  the  trust  in  the  pos- 
ession  of  the  trust  company,  and  never 
nanually  in  Wisconsin.  Bullen's  Estate, 
43  Wis.  512,  139  Am.  St.  Rep.  1114,  128 
^.  W.  109.  The  Wisconsin  statute  under 
irhich  this  case  was  decided  was  adopted 
rem  New  York,  and  provides  that  the 
ax  shall  be  paid  when  the  transfer  is 
>y  will  or  by  the  intestate  laws  of 
his  state,  from  any  person  dying  pos- 
sessed of  the  property  w'hile  a  resident 
>f  the  state,  or  when  the  transfer  is 
>f  property,  made  by  a  resident  or 
)v  a  nonresident,  when  such  nonresident's 
16  L.R.A.(N.S.) 


property  is  within  the  state,  or  within  its 
jurisdiction,  by  deed,  grant,  bargain,  sale, 
or  gift  made  in  contemplation  of  the  death 
of  the  grantor,  vendor,  or  donor,  or  intend- 
ed to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death. 

So,  in  England,  personal  property  belong- 
ing to  the  estate  of  a  domiciled  Englishman 
is  subject  to  a  legacy  duty  wherever  lo- 
cated. Atty.  Gen.  v.  Napier,  6  Exch.  217, 
20  L.  J.  Exch.  N.  S.  173,  15  Jur.  253 ;  Re 
Ewing,  1  Cromp.  &  J.  151,  1  Tyrw.  92,  0 
L.  J.  Exch.  37;  Re  Coales,  7  Alees.  &  W. 
390,  10  L.  J.  Exch.  N.  S.  207. 

The  English  cases  involving  probate  and 
estate  duties  are  not  included. 

In  Woodruff  v.  Atty.  Gen.  [1908]  App 
Gas.  608,  it  was  held  that  the  power  of  the 
provincial  legislature  of  Ontario  being  lim- 
ited by  the  British  North  America  act  to 
"direct  taxation  within  the  province,"  it 
had  no  power  to  impose  a  "succession  tax," 
so-called,  upon  the  transfer  inter  vivos  of 
movables  consisting  of  bonds,  debentures, 
etc.,  made  by  a  person  domiciled  in  the 
province,  where  the  securities  were  in  New 
York,  and  the  transfer  and  delivery  were 
made  in  that  state.  Upon  these  facts  the 
decision  in  this  case  would  not  seem  to 
reach  a  case  of  a  succession  upon  the  death 
of  an  owner,  testate  or  intestate;  but  it 
was  said  in  the  opinion:  "The  pith  of  the 
matter  seems  to  be  that,  the  powers  of  tlio 
provincial  legislature  being  strictly  limited 
to  'direct  taxation  within  the  province' 
(British  North  America  act,  30  &  31  Vict, 
chap.  3,  §  92,  subsec.  2),  any  attempt  to 
levy  a  tax  on  property  locally  situate  out- 
side the  province  is  beyond  their  com- 
petence." 

That  statement  gave  rise  to  a  conflict  of 
views  among  the  members  of  the  Supreme 
Court  of  Ganada  in  Rex  ex  rel.  Atty.  Gen. 
V.  Cotton,  15  Gan.  S.  C.  469,  the  majority 
being  of  the  opinion  that  neither  the  deci- 
sion nor  the  opinion  of  the  privy  council  pre- 
vented the  exaction  by  Quebec  of  a  suc- 
cession tax  in  respect  of  movables  locatccl 
out  of  the  province,  belonging  to  the  estate 
of  a  decedent  who  was  domiciled  in  the 
province.  The  majority  were  of  the  opin- 
ion that  the  decision  in  the  Woodruff  Case 
must  be  limited  to  the  facts  of  that  case, 
and  that  in  anv  event  the  fact  that  the 
Quebec  statute  purported  to  lay  the  tax 
upon  the  transmission  of  the  property, 
whereas  the  Ontario  law,  in  terms,  at  least, 
purported  to  lay  the  tax  upon  the  property 
itself,  made  a  distinction  which  would  save 
the  Quebec  law  from  the  effect  of  the  deci- 
sion in  the  Woodruff  case,  even  if  that  deci- 
sion were  to  be  construed  to  apply  to  suc- 
cession bv  death  as  well  as  to  transfers  inter 
vivos  under  the  Ontario  statute  then  under 
consideration. 

In  some  instances,  however,  either  be- 
cause of  the  terms  of  the  particular  stat- 
ute, or  upon  general  considerations,  it  has 
been  held  that  the  tax  is  not  payable  in 
respect  of  personal  property  belonging  to 
estate   of   a   resident,   but   not  within   the 
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jurisdiction.  This,  as  already  shown,  was 
true  of  the  early  Pennsylvania  statute. 

And  so,  under  the  Iowa  statute  declar- 
ing that  "all  property  within  the  jurisdic- 
tion of  this  state,  and  any  interest  therein, 
whether  belonging  to  tii^  inhabitants  of 
this  state  or  not,  and  whether  tangible  or 
intangible,  which  shall  pass  by  will  or  by 
the  statutes  of  inheritance  of  this  or  any 
other  state  .  .  .  shall  be  subject  to  a 
tax,"  it  was  held  in  Re  Weaver,  110  Iowa, 
328,  81  N.  W.  603,  that  the  actual  situs 
of  the  property,  and  not  tl>e  domicil  of  the 
owner,  was  the  criterion,  and  accordingly 
that  cattle  owned  by  a  decedent  domiciled 
in  Iowa,  but  which  were  in  another  state, 
were  not  subject  to  the  tax;  nor  did  the 
proceeds  of  the  sale  of  such  cattle,  when 
brought  into  Iowa,  become  subject  to  the 
tax.  The  power  of  the  state  to  impose  the 
tax  on  such  property  was  conceded,  and  the 
decision  rested  upon  the  construction  of 
the  statute. 

The  North  Carolina  supreme  court  hav- 
ing, in  Alvany  v.  Powell,  55  N.  C.  (2 
Jones,  Eq.)  61,  adopted  the  view  that  the 
tax  was  laid  according  to  the  principle  of 
actual  situs,  rejecting  the  English  doctrine 
that  the  tax  is  laid  according  to  the  prin- 
ciple of  domicil,  and  applied  the  former 
view  with  the  result  oi  holding  the  tax 
payable  in  respect  of  personal  property 
within  the  state,  belonging  to  the  estate  of 
a  nonresident,  with  a  degree  of  consistency 
not  much  emulated  by  the  courts  of  other 
jurisdictions,  except  when  constrained  by 
the  terms  of  the  statute,  applied  the  same 
view  conversely  in  State  v.  Brevard,  62  N. 
C.  (Phill.  Eq.*)  141,  by  holding  that  the 
tax  was  not  payable  in  respect  of  personal 
property  not  within  the  state,  devolving 
upon  a  citi?en  of  North  Carolina  under  the 
will  of  one  who  seems  to  have  been  domi- 
ciled in  North  Carolina.  While  it  is  not 
explicitly  stated  that  the  testator  was 
domiciled  in  North  Carolina,  there  would 
seem  to  be  little  doubt  but  that  the  case 
was  decided  on  thiat  assumption.  In  the 
first  place,  the  opinion  seems  to  regard  the 
decision  as  the  logical  converse  of  the  de- 
cision in  Alvany  v.  Powell,  supra,  which 
would  imply  that  the  decedent  in  the  Brev- 
ard Case  was  domiciled  in  North  Carolina. 
The  opinion  also  speaks  of  the  "executors" 
having  qualified  in  Lincoln  county  court, 
and  of  the  property  in  Alabama  having 
been  sold  by  an  "administrator"  appointed 
in  that  state,  from  which  it  is  fairly  in- 
ferable that  the  domiciliary  administration 
of  the  estate  was  in  North  Carolina. 

In    Rex    ex    rel.    Atty.    Gen.    v.    Cotton, 

45  Can.  supra,  upon  an  equal  division 
of  the  court,  it  was  held  that  person- 
al property  consisting  of  securities  lo- 
cated beyond  the  province  were  not  tax- 
able under  the  terms  of  the  Quebec 
statute  in  force  in  1902,  providing  that  all 
transmission  owing  to  death,  of  property*  in 
usufruct  or  enjoyment  of  movable  or  im- 
movable property  "in  the  province,"  shall 
be  liable  to  a  succession  tax.  The  statute 
was  subsequently  amended  so  as  to  subject 
to    succession    duty    all    movable    property 
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transmitted,  "wherever  situate,  of  persons 
having  their  domicil  (or  residing)  in  the 
province  of  Quebec  at  the  time  of  their 
death;"  and  it  was  held  that  the  amende^} 
statute  covered  property  so  circumatanceO. 
it  being  further  held  aa  above  sbowiL 
that,  as  BO  applied,  the  statute  was  withici 
the  power  of  the  province. 

In  Re  Joyslin,  76  Vt.  88,  56  AtL  281. 
the  court,  contrary  to  the  prevailing  view 
in  other  states,  took- the  position  that  o&> 
property  within  the  probate  jurisdiction  i> 
subject  to  the  tax  under  a  statute  apply inz 
to  "all  property  within  the  jurisdiction  of 
this    state      .      .  whether    tan^ble   or 

intangible,  which  shall  pass  by  will  or  br 
«the  intestate  laws  of  this  sUtie*'  and  it 
was  accordingly  held  that  the  tax  was  not 
payable  in  respect  of  personalty  beloogii:^ 
to  the  estate  of  a  resident,  consisting  of 
bonds  and  notes  of  nonresidents,  secure«i 
by  mortgages  on  lands  in  other  states,  anj 
a  deposit  in  savings  banks  in  another  state. 
— all  of  which  securities  were  "phyaieallT 
absent  from  the  state  of  Vermont." 

But  after  the  statute  had  been  amende«j 
so  as  to  declare  that  every  person  who  shall 
receive  any  legacy  or  distributive  share  cos^ 
prised  of  or  arising  from  property  or  asy 
interest  therein  passing  ''by  will,  the  lav 
of  descent,  or  the  decree  of  a  court  of  thi* 
state  .  .  ."  shall  be  subject  to  the  ti\. 
it  was  held  in  Re  Howard,  80  Vt.  4S9,  G> 
Atl.  513,  that  the  tax  was  payable  in  n- 
spect  of  notes  held  by  a  resident  decedent 
against  nonresidents,  secured  by  inortga2*> 
upon  real  estate  without  the  state,  wh«*rr 
they  were  never  administered  in  the  otb^T 
jurisdiction,  but  were  collected  by  the  Ver 
mont  administrator,  and  formed  part  of  th^ 
assets  passing  under  the  final  decree  of  t^ 
probate  court. 

In  one  instance  the  right  of  the  state  o* 
the  domicil  to  exact  the  tax  was  defeatf-3 
as  the  result  of  proceedings  in  anotb>: 
state. 

Thus,  the  conclusiveness  attending,  un- 
der the  New  Jersey  practice,  the  probtV 
of  a  will,  the  settlement  of  the  exeeutorf" 
account,  and  the  final  distribution  of  tb<- 
estate  pursuant  to  orders  which  the  court 
made,  after  having  decreed  that  all  tho<* 
who  had  neglected  to  bring  in  their  claim-i 
were  forever  barred  from  their  actives 
therefor  against  the  executors,  renders  rt- 
pugnant  to  the  full  faith  and  credit  clau*^ 
of  the  Federal  Constitution — ^where  no  at 
tack  on  the  jurisdiction  of  the  New  Jers^r 
courts  was  made — the  subsequent  as«t^?- 
ment,  under  N.  Y.  Laws  1896,  cliap.  9*h. 
upon  the  personal  estate  of  the  decedent  a^ 
a  resident  of  New  York,  of  a  successior! 
tax,  which,  under  §  222  of  that  act,  i« 
made  a  lien  on  the  property  and  a  persons 
obligation  of  the  transferees  and  executors. 
Tilt  V.  Kelsey,  207  U.  S.  43,  52  L.  ed.  95. 
28  Sup.  Ct.  Rep.  1. 

In  Re  Cummings,  142  App.  Div.  377,  127 
N.  Y.  Supp.  109,  where  a  decedent  who  wai 
adjudged  by  the  New  York  courts  to  hare 
been  domiciled  in  New  York  left  personal 
property  in  that  state  and  also  in  Cali- 
fornia, it  was  held  that  the  tax  imposed  br 
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the  New  York  statute  was  payable  in  re- 
*s]>pct  of  the  personal  property  in  Califor- 
nia, notwithstanding  that  it  was  deter- 
mined by  a  court  of  that  state  that  the 
decedent  was  domiciled  in  California,  and 
that  the  property  in  that  state  was  dis- 
tributed by  a  decree  of  the  California 
court,  to  tne  heir  at  law  (the  trusts  cre- 
ated by  the  will  having  been  held  invalid). 
The  case  was  distinguished  from  Tilt  v. 
Kelsey,  supra,  upon  the  point,  inter  alia^ 
tliat  the  California  decree  did  not  purport 
to  administer  and  distribute  the  entire  es- 
tate, but  only  such  part  of  it  as  was  in 
California,  and  that  it  was  not  preceded 
by  a  decree  forever  barring  all  demands 
not  duly  presented.  It  is  also  to  be  ob- 
served that  the  assessment  was  made  on 
the  basis  of  intestacy,  and  not,  as  in  the 
Tilt  Case,  on  the  betsis  of  a  will  which 
derived  its  authenticity  and  capacity  to 
transmit  property  from  a  foreign  probate. 
The  court  pointed  out  that  it  was  not 
claimed  that  the  order  imposing  the  tax 
would  create  a  lien  on  the  California  prop- 
erty, or  impose  any  liability  on  a  citizen 
of  that  state  not  a  party  to  the  New  York 
proceedings;  that  the  comptroller  only 
asked  for  an  order  fixing  the  tax  which 
accrued  to  the  state  upon  the  death  of  the 
decedent,  and  that  he  would,  of  course, 
ha.ve  to  collect  the  tax  from  some  <  person 
over  whom,  or  from  some  property  over 
which,  the  courts  of  New  York  nave  juris- 
diction. 

The  conclusion  in  the  last  case  was  ap- 
proved by  the  Illinois  supreme  court  in 
People  V.  Union  Trust  Co.  265  111.  168, 
—  L.R.A.(N.S.)  — ,  99  N.  lE.  377,  Ann. 
Gas.  1913  D,  514,  although  the  court  re- 
marked that  it  might  not  agree  with  all 
tlie  reasoning.  It  was  held  in  the  latter 
case  that  a  decree  of  a  California  court 
distributing  the  estate,  and  discharging  an 
administrator  with  the  will  annexed,  upon 
a  finding  that  all  claims  presented  against 
the  estate  had  been  paid,  including  taxes 
and  inheritance  taxes,  did  not,  under  the 
<loctrine  of  Tilt  v.  Kelsey,  prevent  the  ex- 
action of  an  inheritance  tax  by  Illinois  in 
respect  of  personal  property  located  in 
California,  belonging  to  the  estate  of  the 
decedent  domiciled  in  Illinois.      G.  H.  P. 
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JENNIE  O'BIERNB 

V. 

GEORGE  A.  STAFFORD,  Appt 

(—  Conn.  —,  87  Atl.  743.) 

Automobile  —  nesrHgence  of  chauffear 
'—  release  of  steering?  gear. 

1.  A  chauffeur  is  negligent  in  taking  his 
hands  from  the  steering  gear  to  adjust 
his  hat  while  the  car  is  running  30  miles 
an  hour,  although  the  road  is  level,  smooth, 
and  straight. 
46  L.R^.(N.S.) 


Master  and  servant  —  servant  vrlding 
in  master's  car  —  negligence  of 
chauffeur  —  liability. 

2.  A  domestic  servant  whose  contract  in- 
cludes the  right  to  be  transported  to  church 
in  the  employer's  automobile  does  not, 
while  being  so  transported,  retain  the  re- 
lation of  servant  to  the  master,  so  as  to 
be  a  fellow  servant  of  the  chauffeur  in 
charge  of  the  car,  and  relieve  the  master 
from  liability  for  injury  due  to  the  chauf- 
feur's negligence. 

(July  25,  1913.) 

APPBIAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Fairfield 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Beers  &  Foster,  for  appellant: 

Jennie  O'Bierne  and  John  McAuliffe  were 
fellow   servants. 

Pigeon  V.  Lane,  80  Conn.  237,  67  Atl.  886, 
11  Ann.  Cas.  371;  McGuirk  v.  Shattuck, 
160  Mass.  45,  39  Am.  St.  Rep.  454,  35  N. 
E.   110. 

The  manifest  Injustice  of  the  verdict  in 
this  case  is  so  plain  and  palpable  as  clearly 
to  denote  that  some  mistake  was  made  by 
the  jury  in  the  application  of  legal  prin- 
ciples. 

Burr  V.  Harty,  76  Conn.  129,  52  Atl. 
724;  Birdseye's  Appeal,  77  Conn.  625,  60 
Atl.  Ill;  Wyeman  v.  Deady,  79  Conn.  416, 
118  Am.  St.  Rep.  152,  65  Atl.  129,  8  Ann. 
Cas.  375;  Bradbury  v.  South  Norwalk,  80 
Conn.  300,  68  Atl.  321;  Steinert  v.  Whit- 
comb,  84  Conn.  263,  79  Atl.  675. 

Messrs.  Richmond  J.  Reese  and 
George  E.  Beers,  for  appellee: 

The  trial  court  should  not  set  aside  a 
verdict  where  it  is  apparent  that  there  was 
some  evidence  upon  which  the  jury  might 
reasonably   reach   their   conclusion. 

Steinert  v.  Whitcomb,  84  Conn.  263,  79 
Atl.  675;  Lewis  v.  Healy,  73  Conn.  137,  46 

Note,  —  Automobile     oicner'a     liability 
for  injury  to  servant. 

While  the  liability  of  the  owner  of  an 
automobile  to  an  employee  injured  there- 
by depends  upon  the  general  principles  gov- 
erning a  master's  liability  for  injury  to  his 
servant,  including  the  duty  to  furnish  safe 
place  and  appliances,  the  fellow  servant  rule, 
assumption  of  risk,  contributory  negligence, 
etc.,  it  has  been  thought  that  it  might  be  of 
service  to  collect  the  cases  involving  the  ap- 
plication of  these  principles  where  an  em- 
ployee has  been  injured  by  his  employer's 
automobile.  For  the  exposition  and  ex- 
emplification of  these  principles  in  many 
other  kinds  of  cases,  see  numerous  notes 
referred  to  in  Index  to  L.R.A.  Notes,  "Mas- 
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Atl.  8d0;  Stumm  v.  Goetz,  79  Conn.  314, 
64  Atl.  810;  Simsbury  v.  East  Granby,  69 
Conn.  302,  37  Atl.  678;  Bulkley  v.  Water- 
man, 13  Conn.  332;  Donovan  v.  Hartford 
Street  R.  Co.  65  Conn.  216,  29  L.R.A.  297, 
32  Atl.  350;  Lennon  v.  Rawitzer,  57  Conn. 
587,  19  Atl.  334;  Kaples  v.  Orth,  61  Wis. 
535/21  N.  W.  633;  Jensen  v.  The  Joseph 
B.  Thomas,  81  Fed.  578;  Fay  v.  Hartford 
&  S.  Street  R.  Co.  81  Conn.  337,  71  Atl. 
364. 

There  is  here  lacking  the  necessary  ele- 
ment to  the  application  of  the  fellow  serv- 
ant rule. 

Sullivan  v.  New  York,  X.  H.  k  H.  R.  Co. 
73  Conn.  214,  47  Atl.  131;  Whittlesey  v. 
New  York,  N.  H.  &  H.  R.  Co.  77  Conn.  100, 
107  Am.  St.  Rep.  21,  68  Atl.  459;  Zeigler 
v.  Danbury  &  N.  R.  Co.  52  Conn.  643;  2 
Labatt,  Mast.  &  S.  §  624.  pp.  1827,  1830, 
1832;  State  use  of  Abell  v..  Western  Mary- 
land R.  Co.  63  Md.  433:  Orman  v.  Salvo, 
54  C.  C.  A.  266,  117  Fed.  233. 

Where  an  employee  is  ridinpr  out  of 
working  hours  under  such  circumstances 
that  his  employer  has  no  control  over  him, 


transportation  being  furnished  under  a 
contract  made  between  the  parties^  the  fel- 
low servant  doctrine  does  not   apply. 

Doyle  v.  Fitchburg  R.  Co.  362  Mass.  66, 
25  L.R.A.  157,  44  Am.  St.  Rep.  335,  57 
N.  £.  770,  166  Mass.  492,  33  L.R^.  844,  53 
Am.  St.  Rep.  417,  44  N.  E.  611;  Louisville 
&  N.  R.  Co.  v.  Scott  (Louisville  &  X.  B. 
Co.  V.  Weaver)  108  Ky.  392,  60  LJt-A.  3?1. 
66  S.  W.  674;  Pendergast  v.  Union  R.  Cr 
10  App.  Div.  207,  75  N.  Y.  St.  R.  1297,  41 
N.  Y.  Supp.  927;  Harris  v.  City  &  E.  G. 
R.  Co.  69  W.  Va,  65,  —  L.R.A.(K^.)  — . 
70  S.  E.  859,  Ann.  Cas.  1912  D,  59,  2  X.  C. 
C.  A.  165;  Davis  v.  Chicago,  St.  P.  M.  4 
0.  R.  Co.  45  Fed.  543;  Baird  v.  Pettlt,  TO 
Pa.  477;  Gillen water  v.  Madison  &  J.  R. 
Co.  6  Ind.  340,  61  Am.  Dec.  101;  CDonnei: 
V.  Sargent,  69  Conn.  484,  38  Atl.  216;  Car 
anaugh  v.  Windsor  C\tt  Stone  Corp.  ^'' 
Conn.  590,  69  Atl.  345. 

Wheeler,  J.,  delivered  the  opinion  of 
the  court: 

The   jury  might   reasonably    have    fonnc 

these  facts:  The  plaintiff  was  engaged  ir 


ter  and  Servant,"  III.  While  there  are 
as  yet  but  few  cases  of  the  kind  under 
consideration,  they  will  doubtless  soon  be- 
come common. 

It  has  been  held  that  one  who.  at  the 
time  she  was  injured  in  a  collision,  was 
riding  in  an  automobile  with  her  employ- 
er's wife  in  the  capacity  of  her  maid  as- 
sumed the  risk  of  the  negligence  of  her 
employer's  chauffeur.  Erjauschek  v.  Kra- 
mer, 141  App.  Div.  545,  126  N.  Y.  Supp. 
289.  The  court  said:  "Assuming,  as  we 
must,  that  the  plaintiff's  presence  in  the 
automobile  was  incident  to  her  employ- 
ment, it  is  difficult  to  understand  why, 
within  the  principle  of  all  the  cases  on  the 
subject,  she  did  not  assume  the  risk  of  the 
chauffeur's  negligence.  Certainly  her  em- 
ployment subjected  her  to  that  risk.  The 
tact  that  her  duty  differed  from  that  of  the 
chauffeur  is  of  no  consequence.  The  con- 
trolling fact  is  that,  in  the  performance  of 
her  duty,  she  incurred  the  risk  of  injury 
from  the  chauffeur's  negligence." 

In  Coleman  v.  Minneapolis  Street  R.  Co. 
113  Minn.  364,  129  N.  W.  762,  which  was  an 
action  by  an  electrical  engineer  against 
his  employers  and  a  street  railway,  to  re- 
cover for 'an  injury  resulting  from  a  col- 
lision between  the  employers'  auto  truck 
and  a  street  car  while  the  employer  was 
operating  the  truck  and  transporting  the 
plaintiff  to  his  work,  the  court  held  that 
the  evidence  in  the  record  justified  a  finding 
that  the  concurrent  negligence  of  the  de- 
fendants acting  independently  was  the  prox- 
imate cause  of  the  plaintiff's  injury.  The 
court  said:  ''It  is  not  questioned  that  ap- 
pellants, having  undertaken  to  convey  plain- 
tiff in  an  auto  truck  to  his  place  of  work, 
owed  him,  on  the  occasion  in  question,  in 
respect  to  the  operation  and  control  of  the 
46  L.R.A.(N.S.) 


truck,    the    duty   of   exercisins^   reasonaV!- 

.  care  for  his  protection  from  injury  lifcclj 
to  follow  a  negligent  or  improper  mana^^^ 

I  ment  of  the  same ;  nor  can  it  be  questioc^v 
that  the  street  car  company  owed  plaiu- 
tiff  the  duty  of  exercising  reasonable  car- 

'  to  avoid  injury  to  him.  As  to  plaintif. 
both  may  be  liable  on  the  doctrine  of  ccn- 

I  current  negligence,  though  in  a  conlri* 
versy  between  themselves  one  defendani 
might  be   exonerated   because    of   tlie  (-on- 

i  tributory  negligence  to  the  other.    Plaint irT. 
in  riding  in  the  auto  truck  with  a  nienii«r- 
of  defendant  firm,  was  not  engaged    in  i 
joint   enterprise,   nor   had   he    any    contr-' 
over  the  movements  of  the  truck.    A  mem'-^ 
of  the  firm  was  operating  it.  and  his  ne*j 
ligence    cannot   be   attributed    to    plaint  i 
So   that,    if    there    was    negligence    in   t  < 
management  of  the  truck,  and  in  the  op«-r 
ation  and  control  of  the  street  car,  pLait 
tiff  may  recover  against  both    defendaDt?. 
for  no  claim  is  made  that  he  was   guilt. 
of  any  negligence   contributing  to   the  .v 
cident.     If  both  were  in  a  measure  ne-^li 
gent,  as  to  plaintiff  they  were  joint  wror.;: 
doers.     To  entitle  appellants  to  a  revorsnl 
therefore,   it  must   appear  that   thev   wfr 
wholly  free  from  fault.     .     .     .     We  shall 
not  discuss  the  evidence.     It   is   sufficient 
to  say  that  we  have  examined   the  ret*or'i 
and   find   therein   evidence   reasonably   an: 
fairly  tending  to  sustain  the  jury  in  fin  :- 
ing  negligence  on   the   part   of   defen.lant- 
in   the  management  of  the   truck    by    Htl 
lier,  a  member  of  the  firm,  and,   wh»»t!i  i 
greater  or  less  in  degree  than  that  of  t'* 
street   car   company,   suflicient    to   supfH>rt 
the    verdict    for   plaintiff.      The    driver  «»i 
the  truck  was  aware  of  the  fact,   on  av 
proaching  the  car  track,  that  a  street  c.i* 
might  be  approaching  from   one  direct un 
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^lie  service  of  the  defendant  as  a  domestic 
servant,  and  as  a  part  of  the  contract  of 
employment    the    defendant    contracted    to 
^Ake  the  plaintiff  to  church  each  Sunday 
in  his  automobile.    The  defendant's  chauf- 
feur, McAuliffe,  was,  at  the  time  of  the  ac- 
cident, taking  the  plaintiff  to  church  in  pur- 
suance  of   the   defendant's    contract.      He 
started  late  for  church.    At  the  time  of  the 
accident  the  car  was  traveling  at  a  rapid 
speed  of  30  miles  an  hour.    The  car  was  in 
good  condition.     It  had  descended  a  hill, 
and  was  at  thcf  foot,  where  the  road  was 
substantially    straight    and    level    and    of 
macadam,   in   fairly   good   condition,  when 
suddenly  it  left  the  highway  and  landed 
against  some   trees   outside   the  highway; 
'the  car  being  at  an   angle  of  45   degrees 
^ith  the  highway.     As  a  consequence  the 
car  was  badly  damaged,  and  the  plaintiff 
suffered  the  injuries  complained  of.    A  rea- 
sonably competent  chauffeur,  in  the  exer- 
cise of  due  care,  ought  to  be  able  to  keep 
a  passenger  automobile,  which  was  in  good 
condition,  in  the  traveled  way  of  an  unob- 
structed   highway   which     was     level    and 


straight  and  in  reasonably  good  condition. 
The  cause  of  the  automobile  leaving  the 
highway  was  due  to  the  fact  that  the  chauf- 
feur took  his  hand  from  the  steering  wheel 
for  a  moment  in  order  to  pull  his  cap  over 
his  eyes  and  prevent  the  rays  of  the  sun 
being  reflected  from  the  brass  lamps  of  the 
car  into  his  eyes,  and  the  speed  of  the  car 
was  then  so  great  that  it,  not  being  under 
control  for  a  brief  space  of  time,  plunged 
off  the  highway.  As  soon  as  the  rays  of 
the  sun  thus  blinded  the  chauffeur,  as  the 
jury  might  reasonably  have  found,  it  was 
his  duty  to  have  stopped  the  car;  had  he 
done  so,'  the  accident  would  have  been 
avoided.  The  only  logical  conclusion  to  be 
drawn  from  the  facts  proven  was  that  the 
cause  of  the  accident  was  the  driving  of 
the  car  in  a  negligent  manner.  The  de- 
fendant claimed  upon  the  trial  that  the 
injuries  to  the  plaintiff,  if  any,  were  occa- 
sioned by  the  acts  of  a  fellow  servant,  and, 
as  we  understand  the  record,  requested  the 
court  upon  this  ground  to  direct  a  verdict 
for  the  defendant. 
The  fellow  servant  defense  cannot  prevail 


or  another,  and  that  unless  he  kept  his 
truck  under  control  a  collision  might  occur, 
if  the  approaching  street  car  was  not  also 
under  control.  The  evidence  tends  to  show 
that  he  observed  the  car  in  time  to  have 
avoided  the  collision,  but,  instead  of  stop- 
ping the  truck  or  turning  aside,  as  he 
could  have  done,  he  attempted  to  cross  in 
front  of  the  approaching  car,  and  was 
struck  just  as  the  rear  end  of  the  truck  was 
passing  over  the  track.  It  is  probable  that 
if  the  motorman  had  been  in  control  of 
his  car,  or  had  not  been  running  the  same 
at  an  excessive  speed,  the  auto  could  have 
safely  made  the  crossing.  But  this  does 
not  concern  the  plaintiff.  As  to  plaintiff, 
the  concurring  negligence  of  defendants 
was  the  proximate  cause  of  his  injury." 

In  Anderson  v.  Van  Riper,  128  N.  Y. 
Supp.  66,  a  complaint  was  held  insufficient 
on  the  ground  that  it  failed  to  show  neg- 
ligence by  the  defendant,  or  sufficient  facts 
in  relation  to  the  occurrence  of  the  injury 
where  it  alleged  only  that  the  defendant 
hired  the  plaintiff  as  chauffeur  and  ordered 
him  to  go  to  the  garage  where  the  defend- 
ant's automobile  was  kept,  stating  that  it 
was  in  good  order;  that,  after  examining 
the  macmine  and  satisfying  himself  that 
it  was  in  running  order  as  far  as  external 
appearances  went,  he  pulled  the  starting 
lever,  but  that,  owing  to  some  latent  de- 
fect not  discernible  by  his  examination, 
the  handle  flew  back  and  injured  his  arm; 
and  it  further  alleged  that  the  injury  was 
caused  by  the  negligence  of  the  defendant 
and  her  employees.  The  court  said: 
"There  is  no  fact  stated  to  show  the  de- 
fendant to  have  been  negligent.  Allega- 
tions of  conclusions  cannot  supply  this  de- 
ficiency. There  is  no  duty  cast  upon  the 
owner  of  an  automobile,  by  the  statutes  of 
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this  state,  to  have  the  same  inspected.  But 
if  there  were  a  duty  which  the  master  owed 
to  the  servant,  to  make  or  cause  to  be  made 
an  inspection,  it  would  be  necessary  to  al- 
lege facts  showing  that  the  neglect  to  in- 
spect the  car  was  the  proximate  cause  of 
tne  injury.  In  this  case  the  complaint 
alleges  that,  'owing  to  some  latent  defect 
not  discernible  by  plaintiff's  examination, 
the  handle  or  lever  flew  back.'  The  plain- 
tiff was  an  expert,  having  driven  automo- 
biles for  four  years,  and  if  he  could  not 
discover  the  defect  on  an  examination  of 
the  machine,  it  would  appear  that  he  had 
properly  described  the  defect  as  'latent' — 
that  is,  not  visible  or  discernible  by  ob- 
servation,— and  henee  would  not  have  been 
discovered  by  the  defendant's  inspection. 
But,  further,  the  complaint  fails  to  state 
sufficiently  the  facts  in  relation  to  the  oc- 
currence. Did  any  portion  of  the  machine 
break  through  a  defect  in  the  material? 
Had  any  portion  of  the  machine  become  de- 
fective through  lack  of  repair?  If  we  were 
allowed  to  speculate  as  to  the  reason  of  the 
flying  back  of  the  lever,  the  supposition 
that  it  happened  through  the  plaintiff's 
careless  operation  would  be  more  in  accord 
with  the  probabilities  than  that  it  happened 
by  reason  of  some  hidden  or  unexplained 
defect  in  the  machine  itself.  No  liability 
can  be  predicated  on  the  allegation  that 
defendant's  agent  stated  that  the  automo- 
bile was  in  good  order,  for  the  reason  that 
the  plaintiff  did  not  rely  on  the  statement, 
but  made  his  own  examination,  and  no  facts 
are  alleged  which  tend  to  show  that  this 
statement  was  not  true." 

For  other  questions  of  law  arising  out 
of  the  use  of  automobiles,  see  notes  cited 
in  Index  to  L.R.A.  Notes,  "Automobiles." 

J.  T.  W. 
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in  this  case,  unless  it  appear  from  the  evi- 
dence: First,  that  the  plaintiff,  Miss 
O'Bierne,  was  an  employee  of  the  defendant 
at  the  time  of  the  accident;  second,  that 
the  accident  resulted  from  the  negligence 
alleged  of  the  chauffeur,  McAuliffe;  and, 
third,  that  the  relation  of  McAuliffe  to  Miss 
O'Bierne  at  that  time  was  that  of  fellow 
servant.  Sullivan  v.  New  York,  N.  H.  & 
H.  R.  Co.  73  Conn.  203,  214,  47  Atl.  131. 

We  have  already  considered  the  second 
of  these  conditions.  Let  us  examine  briefly 
the  third  and  first  condition  in  this  order. 
The  character  of  the  duty  violated  is  the 
test  of  the  master's  responsibility.  Mc- 
Elligott  v.  Randolph,  61  Conn.  157,  164, 
29  Am.  St.  Rep.  181,  22  Atl.  1094. 

Was  the  defendant  bound  to  perform  the 
duty  toward  Miss  O'Bierne  which  McAuliffe 
neglected  to  perform?  If  so,  the  negligence 
of  McAuliffe  was  his.  Peterson  v.  New 
York,  N.  H.  &  H.  R.  Co.  77  Conn.  351,  69 
Atl.  602,  17  Am.  Neg.  Rep.  455. 

If  the  duty  violated  was  the  master's, 
the  defense  of  fellow  servant  is  never  avail- 
able. Messinger  v.  New  York,  N.  H.  &  H. 
R.  Co.  85  Conn.  467,  474,  83  Atl.  631.  The 
master  may  perform  his  duty  personally, 
or  by  another;  in  either  case  the  failure  to 
perform  the  duty  with  reasonable  care  will 
impose  a  liability  upon  the  master  for  con- 
sequent damages.  McElligott  v.  Randolph, 
supra.  The  law  places  upon  the  master  a 
positive  duty  as  to  the  place,  appliances, 
instrumentalities,  and  colaborers  he  shall 
provide  for  his  servant.  He  may,  by  his 
contract  of  emplojrment,  extend  the  range 
of  his  duty.  The  parties  are  not  restricted 
in  their  right  of  contract  save  by  law. 
Whatever  the  master  contracts  to  do  within 
the  law  he  must  perform;  he  cannot  by 
delegation  escape  the  consequences  of  his 
nonperformance. 

Let  us  next  ascertain  if  Miss  O'Bierne, 
at  the  time  of  the  accident,  was  an  em- 
ployee of  the  defendant.  She  was  his  house 
servant,  and  in  one  sense  continued  in  his 
employ  during  the  period  of  employment 
wherever  she  might  be  and  whether  upon 
her  own  or  her  master's  business.  Her 
churchgoing  cannot  be  said  to  have  been 
connected  with  that  employment.  It  was 
no  part  of  her  duty  as  a  servant  to  go  to 
church.  She  was  free  to  go  or  not,  and 
to  choose  the  church  she  would  go  to.  She 
was  under  no  obligation  to  ride  in  the  car; 
she  was  performing  no  service  for  him  in 
so  doing.  On  the  contrary,  he  was  render- 
ing her  the  service  required  by  his  contract. 
The  defendant  did  not  pay  her  to  ride  in 
his  car;  she  paid  the  defendant  for  the  ride. 
This  was  as  much  a  part  consideration  for 
her  services  as  the  wages  paid  her.  On 
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the  way  to  and  from  the  church  her  time 
was  her  own.  She  was  traveling  for  her 
own  purposes,  and  the  right  of  the  defend- 
ant to  her  8er\'ice8  at  this  time  was  not 
"merely  dormant,  but  wholly  susjjended." 
As  she  was  not  engaged  in  the  defendanf i 
work  when  she  was  injured,  she  was  not 
a  coemployee  with  McAuliffe. 

There  are  numerous  cases  of  railroad  em- 
ployees whose  contracts  of  employment  in- 
cluded transportation  to  and  from  work, 
who,  while  so  traveling,  had  been  injured 
by  the  negligence  of  the  employees  operating 
the  train.  In  the  best  reasoned  of  the?c 
opinions,  and  in  the  greater  number,  thesr 
employees  have  been  held  to  have  been  pas- 
sengers, and  not  engaged  in  a  common  em- 
ployment with  the  negligent  employee  cf 
the  railroad. 

In  McNulty  v.  Pennsylvania  R.  Co.  1S2 
Pa.  479,  38  L.R.A.  376,  61  Am.  St.  Rep. 
721,  38  Atl.  524,  the  court  held  that  cm 
employed  by  a  railroad  at  a  certain  wa^ 
and  free  transportation  to  and  from  his 
home  was  a  passenger  while  traveling  to 
hi^  home  after  his  day's  work,  saying:  '^In 
the  case  at  bar,  the  transportation  frosa 
and  to  his  home,  to  which  the  deceas'-d, 
McNulty,  was  entitled,  was  not  in  any  s^nae 
a  service,  or  connected  with  any  service, 
that  he  was  rendering  to  the  defendant  com- 
pany, but  it  was  a  service  which  the  latter. 
by  the  terms  of  its  contract,  was  require^! 
to  render  to  him.  He  was  under  no  obliga- 
tion to  ride  on  the  cars,  but  there  was  an 
obligation  on  the  part  of  the  company  to 
afford  him  an  opportunity  of  doing  so,  if 
he  saw  fit  to  avail  himself  of  it;  and  whea 
he  exercised  the  right  to  which  he  was  thus 
entitled,  and  entered  the  car  for  the  sole 
purpose  of  being  transported  to  Bristol,  he 
was  a  passenger  in  the  full  sense  of  th^ 
word,  and  not  an  employee  of  the  defesi- 
ant."  Dickinson  v.  West  End  Street  K 
Co.  177  Mass.  365,  52  L.R.A.  326,  83  Aul 
St.  Rep.  284,  59  N.  E.  60,  9  Am.  Neg.  Rtp- 
293;  Doyle  v.  Fitchburg  R.  Co.  162  :Wass. 
66,  25  L.R.A.  157,  44  Am.  St.  Rep.  335,  37 
N.  E.  770;  Hebert  v.  Portland  R.  Co.  1i«j 
Me.  315,  321,  125  Am.  St.  Rep.  297,  69  Atl 
266,  13  Ann.  Cas.  886;  Enos  v.  Rhode  Island 
Suburban  R.  Co.  28  R.  I.  291,  12  LJiA. 
(N.S.)  244,  67  Atl.  5;  Chattanooga  Rapid 
Transit  Co.  v.  Venable,  105  Tenn.  460,  51 
L.RA.  886,  68  S.  W.  861;  Peterson  v.  Seat- 
tle Traction  Co.  23  Wash.  615,  53  LJIA. 
586,  63  Pac.  539,  65  Pac.  543 ;  State  use  of 
Abell  V.  Western  Maryland  R.  Co.  63  Md 
433,  441;  Labatt,  Mast.  &  S.  2d  ed.  §  624. 
Pigeon  V.  Lane,  80  Conn.  237,  244,  67  AtL 
886,  11  Ann.  Cas.  371,  cites  several  oC  ihtfs 
cases,  and  holds  to  their  docttiack 
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The  two  rulings  on  eyidence  complained 
of  were  correctly  decided. 
There  is  no  error. 

The  other  judges  concur. 


IDAHO   SUPKEME  COURT. 

ROBERT  BROSE,  Appt., 

V. 

TWIN   FALLS   LAND    &   WATER    COM- 
PANY et  al.,  Respts. 

(—  Idaho,  — ,  133  Pac.  673.) 

Joint  creditor  and  debtor  —  nuisance  — 
snccessiire  owners  of  ditch. 

A  joint   action   for   damages   cannot  be 


maintained  against  one  who  constructs  a 
ditch  and  operates  it  for  a  time  and  his 
grantee  who  continues  the  operation,  for 
injuries  to  abutting  property  because  of 
percolation  from  the  ditch,  even  though  a 
statute  provides  that  every  successive  owner 
of  property  who  neglects  to  abate  a  con- 
tinuing nuisance  thereon  created  by  a  for- 
mer owner  is  liable  therefor  in  the  same 
manner  as  the  one  who  first  created  iU 

(June  18,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lincoln  County 
in  defendants'  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintili's  land 
alleged  to  have  b<H'ii  caused  by  defendants' 
J^Ggligence  in  permitting  seepage  and  perco- 
lating waters  to  flow  thereon.  Aflirmed. 
The  facts  are  stated  in  the  opinion. 


Note. '^  Joint  licibility  of  guccesaive 
ottmers  of  property  for  nuUidnce 
maintained  thereon. 

While  there  are  many  cases  on  the  lia- 
bility for  a  nuisance  of  the  erector  and 
of  his  grantee,  but  few  cases  discuss  the 
question  of  their  joinder. 

For  liability  of  one  erecting  or  creating 
a  nuisance  upon  his  land  for  continuance 
of  same  after  he  has  parted  with  the  title, 
see  the  note  to  Mansfield  v.  Tenney,  25 
L.R^.(N.S.)  731;  for  necessity  of  notice 
to  make  owner  of  premises  liable  for  con- 
tinuing nuisance  created  by  his  predecessor, 
see  the  note  to  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Martin,  27  L.RA.(N.S.)  164;  for  lia- 
bility of  a  landlord  to  a  third  person  for 
the  condition  of  premises  in  the  possession 
of  a  tenant,  see  the  note  to  Lee  v.  Mc- 
Laughlin, 26  L.R.A.  197;  for  connec- 
tion with  or  participation  in  nuisance  as 
essential  to  render  one  responsible  there- 
for, see  the  note  to  Adler  v.  Pruitt,  32 
L.R.A.(N.S.)   889. 

Kinds  of  actions-old  remedies. 

The  consideration  of  this  subject  requires 
a  word  as  to  the  kinds  of  action  for  a 
nuisance.  The  old  common-law  remedies  by 
action  were  two :  "  ( 1 )  Qiiod  permittat  pros- 
temere.  This  was  in  the  nature  of  a  writ 
of  right,  and  therefore  subject  to  great 
ielays.  It  commanded  the  defendant  to 
permit  the  plaintiff  to  abate  the  nuisance, 
DT  show  cause  against  the  same;  and  plain- 
tiff could  have  judgment  to  abate  the  nui- 
sance, and  for  damages  against  the  de- 
fendant. (2)  An  assize  of  nuisance,  in 
nrhich  the  sheriff  was  commanded  to  sum- 
mon a  jury  to  view  the  premises,  and,  if 
-hey  found  for  the  plaintiff,  he  had  judg- 
nent  to  have  the  nuisance  abated,  and  for 
iamages."  Powell  v.  Bentley  &  G.  Fur- 
niture Co.  34  W.  Va.  804.  12  L.R.A.  63, 
12  S.  E.  1085.  See  also  Waggoner  v.  Jer- 
Tiaine,  3  Denio,  306,  45  Am.  Dec.  474; 
Brown  v.  Woodworth,  5  Barb.  650:  Cogs- 
jvell  V.  New  York,  N.  H.  &  H.  R.  Co.  105 
^.  Y.  319,  11  N.  E.  618;  29  Cyc,  1214. 
i6  L,.R.A.(N.S.) 


By  the  statute  of  Westminster,  II.,  13 
Edw.  I.  chap.  24,  where  the  erector  of  a 
nuisance  had  conveyed  away  the  property, 
a  writ  of  assize  would  lie  against  grantor 
and  grantee  jointly.  Baton's  Case,  9 
Coke,  53b;  Plumer  v.  Harper,  3  N.  H.  88, 
14  Am.  Dec.  333;  Brown  v.  Woodworth,  6 
Barb.  650;  Brady  v.  Weeks,  3  Barb.  167. 

While  the  assize  of  nuisance  has  been 
occasionally  employed  in  this  country  see 
Maris  v.  Parry,  3  Rawle,  413;  Livezey  v. 
Gorgas,  2  Binn.  192;  Barnet  v.  Ihrie,  17 
Serg.  &  R.  174,  the  two  old  writs  became 
practically  obsolete  long  before  the  Ameri- 
can Revolution  (Clark  v.  Storrs,  4  Barb. 
562;  Kintz  v.  McNeal,  1  Denio,  436;  3 
Bl.  Com.  221;  29  Cyc.  1214),  and  the  usual 
remedy  was  an  action  on  the  case,  in  which 
form  of  action  there  could  be  simply  a 
judgment  for  damages,  as  in  such  a  case 
the  nuisance  could  not  be  abated.  (3  Bl. 
Com.  222).  But  resort  was  also  had  to 
equity.  (Revisers  Notes  to  N.  Y.  Revised 
Statutes.) 

Although  the  writ  of  quod  permittat  pros- 
temere  was  abolished  in  New  York  by  the 
act  of  1787  (Clark  v.  Storrs,  4  Barb.  662), 
the  writ  of  nuisance  was  preserved  by  that 
statute,  which  substantially  re-enacted  the 
statute  of  13  Edw.  I.  chap.  24,  and  gave 
the  form  of  the  writ  against  both  grantor 
and  grantee  (Brown  v.  Woodworth,  5  Barb. 
650 ) .  And  the  legal  remedy  by  writ  of 
nuisance  for  the  recovery  of  damages  and 
an  abatement  of  the  nuisance  was  retained 
by  the  Revised  Statutes  (which  required 
both  erector  and  grantee  to  be  named  as 
defendants,  2  Rev.  Stat.  332,  Brady  v. 
Weeks,  3  Barb.  157),  but  thereafter'  the 
proceeding  by  writ  of  nuisance  was  abol- 
ished, the'  same  relief  being  provided  for  in 
a  special  action  under  the  CJode  (Cogswell 
V.  New  York,  N.  H.  &  H.  R.  Co.  105  N. 
Y.  319,  11  N.  E.  618),  which  provides  that 
these  Code  provisions  shall  not  affect  an 
action  where  damages  only  are  demanded, 
and  also  provides  that  "a  person  by  whom 
the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  trans- 
ferred, may  be  joined  as  defendants  in  such 
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Messrs.  Longrley  A  Hazel  and  Taylor 
Cnxninins,  for  appellant: 

Defendants  were  jointly  liable. 

38  Cyc.  483,  486-488;  Gunder  v.  Tibbits, 
163  Ind.  591,  65  N.  K  762;  Cleveland,  C.  C. 
k  8t.  L.  R.  Co.  V.  HilligOBS,  171  Ind.  417,  131 
Am.  St.  Rep.  258,  86  N.  E.  485;  Drown  y. 
New  England  Teleph.  &  Teleg.  Co.  80  Vt.  1, 
W  Atl.  801 ;  Walton  v.  Miller,  109  Va.  210, 
132  Am.  St.  Rep.  908,  63  S.  £.  458;  Nord- 
haus  y.  Vandalia  R.  Co.  242  111.  166,  89  N. 
E.  974;  Probst  v.  Hinesley,  136  Ky.  64,  117 
8.  W.  389;  Slater  v.  Mersereau,  64  N.  Y. 
138;  Carten-ille  v.  Cook,  129  111.  152,  4 
L.R.A.  721,  16  Am.  St.  Rep.  252,  22  N.  E. 
14;  Peru  Heating  Co.  y.  Lenhart,  48  Ind. 
App.  819,  95  N.  E.  680;  Allison  y.  Hobbs,  96 
Mol  26,  51  Atl.  245;  Fortmeyer  y.  National 


Biscuit  Co.  lift  Minn.  158,  37  L.RJl.{K.S.) 
569,  133  N.  W.  461 ;  Strauhal  y.  Asiatic  S. 
S.  Co.  48  Or.  100,  85  Pac.  230,  20  Am.  K^. 
Rep.  465;  Yealy  y.  Fink,  43  Pa.  212,  82  Am. 
Dec.  656;  Jones  y.  Spokane,  P.  &  S.  R.  Co. 
69  Wash.  12,  124  Pac.  142;  Kansas  City  t. 
Slangstrom,  53  Kan.  431,  36  Pac.  706;  Pil- 
eher  V.  Smith,  4  Ala.  App.  444,  58  So.  672; 
Wisecarver  y.  Chicago,  R.  I.  &  P.  R.  Co.  141 
Iowa,  121,  119  N.  W.  532;  CTey eland,  C.  C. 
&  St.  L.  R.  Co.  y.  Gossett,  172  Ind.  525,  SI 
N.  E.  723;  Day  y.  Louisville  Coal  k  Cda 
Co.  60  W.  Va.  27,  10  L.R.A-(N.S.)  167,  53 
S.  E.  776;  Haubelt  Bros.  y.  Hirach,  —  TeL 
Civ.  App.  — ,  131  S.  W.  435. 

Messrs.  Sweeley  &  Sweeley  and  Bowen 
A  Porter,  for  respondents: 

The  canal  compciny  is  not  liable  for  dam 


an  action.''      (Robinson  v.   Smith,   3   Silv. 
Sup.  Ct.  490,  7  N.  Y.  Supp.  38). 

While  in  Pennsylvania,  after  some  doubt, 
the  courts  adapted  the  old  writ  to  modern 
forms  (13arnet  v.  Ihrie,  17  Serg.  &  R.  174; 
the  old  writ  is  now  superseded  by  the  act 
of  1836;  Pennock  v.  Octoraro  Water  Co. 
16  Pa.  Dist.  R.  742),  it  was  held  in 
New  York  before  the  Code  that  one  bring- 
ing  a  writ  of  nuisance  must  bring  him- 
self strictly  with  the  ancient  rules  (Kintz 
y.  McNeal,  1  Denio,  436),  and  it  was 
later  held  that  this  was  so  of  an  action 
under  the  Code,  as  that  w^as  a  substi- 
tute for  the  writ  (Ellsworth  y.  Put- 
nam, 16  Barb.  565),  and  that,  therefore, 
as  the  writ  ran  only  against  freeholders, 
a  joint  action  would  not  lie  against  one 
who  built  a  building  across  the  plaintifT^s 
right  of  way  and  the  person  to  whom  the 
builder  transferred  the  building,  when  it 
was  not  alleged  that  the  defendants, — or 
either  of  them,  were  freeholders  (Hess  v. 
Buffalo  &  N.  F.  R.  Co.  29  Barb.  391). 

— modern  remedies. 

In  so  far  as  the  ancient  actions  for  nui- 
sance have  not  been  taken  away  by  statute 
they  are  still  available.  2  Wood,  Nuisances, 
§  843;  see  also  as  far  as  concerns  a  writ 
of  nuisance  or  assize  of  nuisance,  3  Farn- 
ham,  Waters,  p.  2815. 

The  other  modern  remedies  are  an  action 
on  the  case  for  damages,  an  action  in  equity, 
and,  in  some  jurisdictions  at  least,  a  spe- 
cial statutory  action. 

Joinder  in  various  kinds  of  action. 

The  reader  will  understand  that  this  note 
presupposes  that  an  action  would  lie 
against  either  defendant  separately,  and  it 
does  not  include  cases  where  the  ground 
of  the  decision  was  tliat  one  of  the  de- 
fendants was  not  liable  at  all. 

For  cases  on  joining  landlord  and  ten- 
ant, see  infra,  *'Joindcr  of  landlord  and  ten- 
ant." 

— writ   of   nuisance. 

It  is  clejir  that  in  the  jurisdictions  where 
46  L.R.A.(N.S.) 


the  statutes  have  not  interfered  with  the 
writ  of  nuisance  or  assize  of  nuisance,  tbe 
erector  and  his  grantee  would  be  properir 
joined  in  such  writ  under  the  statute  ii. 
13  Edw.  I.  chap.  24. 

—action  on  the  case  for  damages. 

The  decision  in  Bbose  v.  Twin  Falls 
Land  k  Waieb  Co.,  declining  to  permit 
the  erector  and  his  grantee  to  be  joiuej 
as  defendants  in  an  action  for  damag?< 
on  account  of  a  nuisance,  was  followed  in 
the  similar  case  of  Partridge  v.  Twin  Falb 
Land  k  Water  Co.  —  Idaho,  — ,  133  Pac- 
677,  where  the  nuisance  was  water  OTer 
flowing  and  escaping  from  the  grantee') 
lands. 

And  in  Hess  v.  Buffalo  k  N.  F.  R.  Co.  sn- 
pra,  where  there  being  no  allegation  that  tbf 
defendants  (who  were  erector  and  grantee 
were  freeholders,  the  court  held  Siat  tb* 
action  could  not  be  sustained  as  an  actici! 
for  a  nuisance  under  the  New  York  Codf. 
and  that  disregarding  the  demand  for  abat^ 
ment  and  considering  the  action  simper 
as  an  action  on  the  case  for  damages,  it 
could  not  be  sustained,  as  it  united  seven: 
causes  of  action. 

On  the  other  hand  in  Hyde  Park  Thorn 
son -Houston  Light  Co.  v.  Porter,  167  HI 
276,  47  N.  E.  206,  affirming  64  IlL  App^ 
152,  the  court,  in  sustaining  a  judgmest 
in  an  action  on  the  case  against  the  gr&n 
tee  of  the  concern  which  had  erected  tb? 
nuisance,  said:  "When  appellant  acquir^i 
the  plant  and  placed  it  in  operation.  tV 
adjoining  property  owners  who  were  dais- 
aged,  and  who  had  received  no  compenss 
tion  for  the  damages  they  had  sust&in^i 
were  entitled  to  sue  either  the  party  TFh? 
erected  the  plant  or  the  one  who  operate! 
it,  or  both,  as  they  might  elect;  but  there 
could  be  but  one  recovery.' 


»> 


— actions  in  equity. 

In  Karns  y.  Allen,  135  Wis.  48,  115  >' 
W.  357,  15  Ann.  Cas.  543,  an  action  is 
equity  to  abate  the  nuisance  and  for  dam 
ages,  it  was  held  that  judgment  for  abate 
ment  was  proper  against  the  erectors  an^ 
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ages  sustained  prior  to  its  ownership,  man- 
agement, and  control  of  the  canal,  and  if 
that  company  cannot  be  so  held,  then  the  de- 
fendants are  improperly  joined. 

Sutherland,  Damages,  3d  ed.  §  1059;  Wat- 
son V.  Colusa-Parrot  Min.  &  Smelting  Co. 
31  Mont  513,  79  Pac.  14;  Karns  V.  Allen, 
135  Wis.  48,  116  N.  W.  357,  15  Ann.  Cas. 
543 ;  Kinney,  Irrigation,  2d  ed.  §  1686;  Pom. 
Code  Remedies,  4th  ed.  §§  208,  209;  Wallace 
V.  Drew,  59  Barb.  413;  Bonte  v.  Postel,  109 
Ky.  64,  61  L.R^.  187,  58  S.  W.  536;  Swain 
V.  Tennessee  Copper  Co.  Ill  Tenn.  430,  78  S. 
VV.  93;  Miller  v.  Highland  Ditch  Co.  87  Cal. 
430,  22  Am.  St.  Rep.  254,  25  Pac.  560;  Slog- 
gy  y.  Dilworth,  38  Minn.  179,  8  Am.  St.  Rep. 
65C,  36  N.  W.  451;  Chipman  v.  Palmer,  77 
X.  Y.  51,  33  Am.  Rep.  566;  Livesay  v.  First 

continuer  of  the  nuisance,  and  that  the 
continuer  was  not  liable  for  anything  be- 
fore the  sale  to  it  by  the  erectors,  but  that 
the  erectors  being  the  officers  of  the  con- 
tinuer, which  was  a  corporation  and  their 
grantee,  and  they,  as  such  officers,  having 
maintained  the  nuisance  after  the  sale,  in 
tlie  same  manner  as  before,  they  were  per- 
sonally liable  for  the  damages. 

— actions  under  special  statute. 

In  Cobb  ▼.  Smith,  38  Wis.  21,  it  was 
held  that  the  erector  of  a  nuisance,  and  the 
transferee,  who  was  a  trustee,  and  the 
cestui  que  trust,  were  properly  joined  as 
defendants  in  an  action  under  the  Wis- 
consin statute  for  an  abatement  of  the  nui- 
sance and  for  damages  since  a  certain  date 
to  which  they  had  theretofore  recovered; 
and  that  judgment  was  properly  entered 
against  all  of  them  for  a  certain  sum  for 
injury  since  said  date,  and  that  the  nui- 
sance be  abated,  or  that,  in  the  alter- 
native, upon  the  payment  of  a  certain 
larger  sum,  the  plaintiffs  be  enjoined  from 
disturbing  the  nuisance,  and  the  defendants 
be  entitled  to  continue  it. 

But  in  an  action  for  damages  and  to 
abate  a  dam  under  the  same  statute,  it 
was  held  error  to  require  the  plaintiff  to 
bring  in  the  defendant's  grantees  of  a  per- 
petual right  to  use  a  certain  amount  of 
water,  or  else  to  dismiss  his  action  as  far 
as  the  abatement  was  concerned,  as  the 
plaintiff  might  at  his  election  sue  only 
some  of  the  tort  feasors  (and  if  they  de- 
sired their  interests  protected  they  might 
pay  for  the  property  injured,  and  then  they 
might  come  into  court  and  resist  a  judg- 
ment of  abatement).  Newell  v.  Smith,  26 
Wis.  582. 

Joinder  of  landlord  and  tenant. 

Cases  arising  under  general  statutes  per- 
mitting landlord  and  tenant  to  be  joined 
as   joint  tort  feasors  are  excluded. 

The  only  difficulty  in  joining  landlord 
and  tenant  where  each  is  liable  is  in  re- 
lation to  the  damages.  If  the  practice  per- 
mits of  a  separate  assessment  of  damages 
46  L.RjL(NJS.) 


Nat.  Bank,  36  Colo.  626,  6  L.R.A.(N.S.)  598, 
118  Am.  St.  Rep.  120,  86  Pac.  103;  15  Enc. 
PL  &  Pr.  562;  Keyes  v.  Little  York  Gold 
Washing  &  Water  Co.  63  Cal.  724,  14  Mor. 
Min.  Rep.  95;  Smith  v.  Day,  39  Or.  631,  64 
Pac.  812,  66  Pac.  1056;  Blaisdell  v.  Steph- 
ens, 14  Nev.  17,  33  Am.  Rep.  523,  7  Mor. 
Min.  Rep.  599;  Sedgwick,  Damages,  9th  ed. 
§  36a;  Post  v.  Hartford  Street  R.  Co.  72 
Conn.  362,  44  Atl.  547. 

AJlshie,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judgment.  The 
court  sustained  a  demurrer  to  the  complaint, 
on  the  ground  that  there  was  a  misjoinder  of 
parties  defendant.         Plaintiff  declined  to 

there    ought   to    be   no   objection    to   such 
joinder.     See  Taylor  v.  Metropolitan  £lev 
R.  Co.  infra. 

— actions  for  damages  on  account  of  nui- 
sance. 

There  are  numerous  cases  in  which  it 
has  been  held  that  the  landlord  and  tenant 
are  properly  joined  in  an  action  for  dam- 
ages on  account  of  a  nuisance 

This  has  been  held  in  the  case  of: — 

— the  owner  and  lessee  of  a  railroad  on 
account  of  water  seepage.  Canon  City  ft 
C.  C.  R.  Co.  V.  Oxtoby,  45  Colo.  214,  100 
Pac.  1127; 

— ^the  buildfer  and  lessee  of  an  elevated 
railroad  in  a  city.  Taylor  v.  Metropolitan 
Elev.  R.  Co.  18  Jones  &  S.  340; 

— ^maintaining  a  privy  which  was  a  nui- 
sance. McCallum  v.  Hutchison,  7  U.  G. 
C.  P.  508. 

In  Rogers  v.  Stewart,  5  Vt.  215,  26  Am. 
Dec.  296,  it  was  held  that  the  lessor,  his 
assignee,  and  the  lessee  and  his  subtenants, 
were  all  jointly  liable  in  an  action  on  the 
case  for  a  nuisance  in  erecting  and  main- 
taining a  fence  across  the  plaintiff's  right 
of  way  (and  the  court  excluded  any  proof 
of  damages  except  by  the  ordinary  occu- 
pation ) . 

In  Gordon  v.  Peltzer,  56  Mo.  App.  599, 
the  court  said  {obiter) :  ''If  .  .  .  the 
landlord  shall  erect  a  nuisance  and  let  the 
same  to  a  tenant,  then  both  will  be  held 
liable  for  the  consequent  injuries, — the  one 
for  the  creation  and  the  other  for  the  main- 
tenance. They  are  considered  as  joint  tort 
feasors," 

Where  a  railroad  company  has  raised  its 
tracks  in  a  street  in  front  of  the  plaintiff's 
premises  and  so  committed  a  nuisance,  the 
company  and  its  lessee  continuing  such  nui- 
sance are  properly  joined  in  an  action  fo^ 
damages,  and  both  are  liable  for  the  per- 
manent injury,  and  for  the  temporary  in- 
jury occurring  after  the  making  of  the 
lease.  Little  Miami  R.  Co.  v.  Hambleton, 
40  Ohio  St.  496. 

In  Taylor  v.  Metropolitan  Elev.  R.  Co. 
supra,  an  action  for  damages  against  the 
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amend,  and  judgment  of  disniisBal  was  en- 
tered. 

The  action  is  prosecuted  for  recovery  of 
damages  caused  by  seepage  and  percolating 
waters  from  the  canal  owned  by  the  Twin 
Falls  Canal  Company.  The  complaint, 
among  other  things,  alleges  that  the  plain- 
tiff is  the  owner  of  certain  lands  in  Twin 
Falls  county  under  the  canal  system,  owned 
by  the  Twin  Falls  Canal  Company.  The 
complaint  charges  that  the  defendant  Twin 
Falls  Land  Sl  Water  Company,  in  the  years 
1905  and  1006,  constructed  an  irrigating 
canal,  commonly  known  as  the  "High-Line 
Canal  of  the  Twin  Falls  Canal  System," 
over  and  across  the  plaintiff's  land,  and  that 
it  owned,  was  in  the  possession  of,  and  oper- 
ated the  canal  and  svstem  until  the  30th 
day  of  November,  1909,  on  which  date  the 


land  and  water  company  sold  and  trans- 
ferred the  entire  canal  system  to  its  eo- 
defendant,  the  Twin  Falls  Canal  Company, 
and  that  the  latter  company  thereupon  ac- 
quired the  title  to  the  property  and  entered 
into  possession  and  control  thereof. 

For  convenience  we  will  hereafter  refer 
to  the  Twin  Falls  Land  &,  Water  Company 
as  the  Land  &  Water  Company  and  to  the 
Twin  Falls  Canal  Company  as  the  Canal 
Company. 

The  complaint  then  charges  that  the  land 
&  .water  company  in  the  construction  of 
the  canal  negligently  failed  to  take  Bueh 
means  as  were  necessary  to  prevent  the  wa- 
ter flowing  in  the  canal  from  percolating, 
seeping,  and  flowing  into  and  upon  the  lands 
of  the  plaintiff,  and  that  from  the  time  of 
the  construction  of  the  canal  until  the  trans- 


builder  of  an  elevated  railroad  and  its 
lessee  was  held  properly  brought  against 
both  defendants,  and  that  the  most  that 
the  lessee  could  ask  was  that  the  damages 
should  be  severed  and  separately  assessed. 

So,  also,  the  action  has  been  maintained 
against  landlord  and  tenant  jointly  where 
the  nuisance  has  inflicted  personal  injury. 

This  has  been  done  in  case  of: — 

— an  unguarded  area  near  the  sidewalk. 
Buesching  v.  St.  Louis  Gaslight  Co.  73 
Mo.  219,  39  Am.  Rep.  603; 

— a  coal  hole  in  the  pavement.  Irvine 
V.  Wood,  51  N.  Y.  224,  10  Am.  Rep.  603; 

— bad  condition  of  a  whayf.  Joyce  v. 
Martin,  15  R.  I.  668,  10  Atl.  620; 

— falling  trough  injuring  plaintiff.  Kee- 
ler  V.  Loderer  Realty  Corp.  26  R.  I.  524, 
59  Atl.  856,  17  Am.  Neg.  Rep.  715; 

— explosion  of  gunpowder  on  premises 
used  for  its  storage.  Prussak  v.  Hutton, 
30  App.  Div.  66,  61  N.  Y.  Supp.  761. 

"There  can  be  no  doubt,"  said  the  court 
in  Irvine  v.  Wood,  supra,  "that  they  were 
properly  piiod  together.  The  landlord  rent- 
ed the  nuisance  and  took  rent  for  it.  The 
tenants  used  it  and  paid  rent,  and  hence 
they  must  all  be  considered  as  continuing 
and  responsible  for  the  nuisance." 

"If  the  owner  lets  the  premises  with  the 
nuisance  upon,  it,  and  the  tenant  allows 
it  to  remain,  they  are  jointly  and  severally 
liable  for  injuries  occasioned  thereby. 
Buesching  v.  St.  Louis  Gaslight  Co.  73  Mo. 
219,   39   Am.  Rep.  503. 

See  also  as  recognizing  the  principle  of 
joinder,  Morris  v.  Brower,  Anthon,  N.  P. 
2d   ed.   268. 

— actions  in  equity. 

There  would  seem  to  be  no  reason  why 
landlord  and  tenant  should  not  both  be 
joined  in  an  action  in  equity. 

Thus,  in  0*Sullivan  v.  New  York  Elev. 
R.  Co.  7  N.  Y.  Supp.  61,  it  was  held  that  it 
was  necessary  that  all  parties  having  a 
substantial  interest  in  the  structure  and 
its  use  should  be  made  parties  to  an  action 
in  equity  for  an  injunction  against  the  nui- 
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sance  until  compensation  be  paid  for  oper- 
ating the  elevated  railroad  built  by  one 
of  the  defendants  and  leased  to  the  other, 
and  also  for  damages. 

So,  in  Mazza  v.  Heister,  5  Ohio  Dec  Re- 
print, 430,  it  was  held  that  the  landlord 
should  be  made  a  defendant  as  a  necessaiy 
party  to  the  full  determination  of  the  ques- 
tion in  an  action  against  tenants  to  re- 
move a  building  erected  across  an  alleged 
private  alley  (the  form  of  action  not  ap- 
pearing, but  it  was  probably  in  equity). 

In  Brady  v.  Weeks,  3  Barb.  157,  it  was 
held  that  an  injunction  should  be  granted 
against  the  erector  of  a  nuisance  and  his 
lessee  and  a  sublessee,  but  that  a  lessee 
who  had  assigned  his  lease  without  reserv- 
ing rent  and  without  any  covenant  for 
quiet  enjoyment  could  not  be  a  proper 
party  to  the  bill. 

— actions  under  special  statutes. 

In  Greene  v.  Nunnemacher,  36  Wis.  50, 
it  was  held  that  a  landlord  and  successive 
tenants  could  not  be  joined  in  an  action 
for  damages  and  abatement  of  a  nuisance 
under  the  Wisconsin  statute,  where  the  nui- 
sance was  erected  by  the  landlord,  as  the 
tenants  could  not  be  held  liable  for  dam- 
ages caused  by  him  before  the  commence- 
ment of  their  term;  nor  should  they  be  held 
liable  for  each  other  when  in  no  way  con- 
nected; and  therefore  there  were  several 
causes  of  action  which  could  not  be  united. 

In  Robinson  v.  Smith,  3  Silv.  Sup.  Ct 
490,  7  N.  Y.  Supp.  38,  it  was  held  that  an 
action  for  damages  and  for  an  abatement 
of  a  nuisance  under  the  New  York  Code  was 
properly  brought  against  both  landlord  and 
tenant,  but  as  an  injunction  perpetually 
enjoining  the  nuisance  was  granted,  it  would 
seem  that  the  court  overlooked  the  decision 
in  Cogswell  v.  New  York,  N.  H.  A;  H.  R 
Co.  105  N.  Y.  319,  11  N.  E.  518,  holding 
that  such  an  action  was  one  in  equity,  and 
was  not  to  be  considered  as  the  special 
action  for  a  nuisance  provided  for  bv  ths 
Code.  B.  B.'  B. 
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fer  of  the  same  to  the  canal  company,  the 
land  &  water  company  was  the  sole  owner 
and  in  full  control  of  the  property,  and  that 
from  the  time  of  the  transfer  until  the  com- 
mencement of  this  action  the  canal  company 
was  the  owner  and  in  full  control  of  the 
property,  and  that  both  defendants  at  all 
times  since  the  construction  of  the  canal,  by 
one  continuous  negligent  act,  participated  in 
by    both  of  defendants   during  the  periods 
afcnresaid,  negligently  caused  the  water  to 
flow  in  said  canal  so  as  to  permit  the  same 
to  percolate,  seep,  and  flow  onto  the  lands  of 
the  plaintiff  to  his  damage  in  the  sum  of 
$5,000.    The  complaint  also  alleges  that  the 
land  &  water  company  knew  that  the  canal 
was  not  properly  constructed,  and  that  the 
waters   were  seeping  and   percolating   into 
and  upon  the  lands  of  the  plaintiff  and  in- 
juring and  damaging  the  same,  and  that  the 
canal  company  at  the  time  it  acquired  title 
to  and  took  possession  of  the  property  knew 
of  the  defects  in  the  system,  and  that  dam- 
age was  being  done  to  the  plaintiff,  and  that 
it  continued  to  maintain  and  operate  the 
canal  without  repairing  or   improving  the 
same.     The  complaint    contains    a    second 
count  for  the  same  tort  and  injury,  but  it  is 
unnecessary  to  here  recite  any  of  the  alle- 
gations of  that  count.     The  trial  court  sus- 
tained a  demurrer  to  this  complaint,  upon 
the  ground  that  it  improperly  united  two 
causes  of  action,  in  that  it  united  a  cause 
of  action  against  the  land  &  water  company 
alone  with   a  cause  of   action   against  the 
canal  company  alone,  and  that  the  two  com- 
panies were  not  jointly  liable  on  either  cause 
of  action. 

The  only  question  presented  for  our  con- 
sideration is  whether  the  land  &  water  com- 
pany and  the  canal  company  are  jointly  lia- 
ble for  the  tort  and  damage  alleged  in  the 
complaint.  In  determining  this  question,  it 
is  important  to  understand  clearly  the  cause 
of  action  alleged.  When  reduced  to  its  last 
analysis,  the  complaint  charges  that  the 
land  &  water  company  constructed  this  canal, 
and  was  the  sole  owner  thereof  and  operated 
the  same  until  November  30,  1909,  and  that 
on  the  latter  date  it  sold  and  transferred 
the  entire  system  and  the  possession  and 
control  thereof  to  the  canal  company.  It 
then  alleges  that  this  injury  and  damage  has 
been  continuing  from  the  time  the  land  & 
water  company  began  to  run  water  through 
the  canal  up  to  the  time  of  the  commence- 
ment of  this  action. 

The  general  rule  of  law  with  reference  to 
the  joint  liability  of  trespassers  and  tort- 
feasors is. well  established  and  everywhere 
recognized,  but  it  has  proven  one  of  the 
most  difficult  rules  of  application  on  ac- 
count of  the  infinite  diversity  and  variety 
of  circumstances  under  which  these  wrongs 
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are  committed  or  which  lead  up  to  their 
commission. 

The  supreme  court  of  Indiana  in  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Hilligoss,  171 
Ind.  417,  131  Am.  St.  Rep.  258,  86  N.  E. 
485,  have  stated  the  rule  as  to  those  cases 
in  which  joint  liability  will  attach  as  fol- 
lows :  "When  more  persons  Uian  one  unite  in 
the  commission  of  a  wrong,  each  is  respon- 
sible for  the  acts  of  all,  and  for  the  whole 
damage;  also,  where  separate  and  independ- 
ent acts  of  negligence  by  different  persons 
concur  in  causing  a  single  injury,  each  is 
fully  responsible  for  the  trespass.  Courts 
will  not  undertake  to  apportion  the  damages 
in  such  cases  among  the  joint  wrongdoers. 
The  injured  party  has  at  his  election  his 
remedy  against  all  or  any  number.  1  Cooley, 
Torts,  3d  ed.  153.  He  may  elect  to  look  to 
one  only,  and,  if  he  accepts  from  that  one  a 
benefit  or  property  in  satisfaction  and  re- 
lease, he  can  go  no  further." 

On  the  other  hand,  the  supreme  court  of 
Oregon,  in  Strauhal  v.  Asiatic  S.  S.  Co.  48 
Or.  100,  86  Pac.  230,  20  Am.  Neg.  Rep.  465, 
have  stated  the  converse  of  this  rule  as  fol- 
lows: "To  make  tort  feasors  liable  jointly 
there  must  be  some  sort  of  community  in  the 
wrongdoing,  and  the  injury  must  be  in  some 
way  due  to  their  joint  work,  but  it  is  not 
necessary  that  they  be  acting  together  or  in 
concert  if  their  concurring  negligence  oc- 
casions the  injury." 

The  same  proposition  is  stated  from  an- 
other angle  by  the  supreme  court  of  Cali- 
fornia in  Marriott  v.  Williams,  152  Cal.  705, 
125  Am.  St.  Rep.  87,  93  Pac.  875,  as  follows: 
*'In  actions  against  two  or  more  persons  for 
a  single  tort,  there  cannot  be  two  verdicts 
for  different  sums  against  different  defend- 
ants upon  the  same  trial.  There  can  be  but 
one  verdict  for  a  single  sum  against  all  who 
are  found  guilty  of  the  tort.  All  who  are 
guilty  at  all  are  liable  for  the  whole  amount 
of  the  actual  damages  arising  from  the  in- 
jury inflicted,  irrespective  of  the  degree  of 
culpability." 

In  38  Cyc  484,  the  author  says:  "The 
fact  that  it  is  difficult  to  separate  the  injury 
done  by  each  from  that  done  by  the  others 
furnishes  no  reason  for  holding  that  one 
tort  feasor  should  be  liable  for  the  acts  of 
others  with  whom  he  is  not  acting  in  con- 
cert. Furthermore,  if  defendant's  act  was 
several  when  it  was  committed,  it  cannot  be 
made  joint  because  of  a  consequence  which 
followed  in  connection  with  the  result  of  the 
same,  or  a  similar  act  done  by  others." 

In  Chipman  v.  Palmer,  77  N.  Y.  51,  33 
Am.  Rep.  5G6,  the  court  of  appeals  of  New 
York  said:  '*Where  different  parties  pollute 
a  stream  by  the  discharge  of  sewage  there- 
in, each  from  his  own  premises,  and  each 
acting  separately  and  independently  of  the 
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others,  one  of  the  number  U  not  liable  for 
all  the  injury  suffered  by  another  because 
of  the  nuisance  thus  created.  Each  is  liable 
only  to  the  extent  of  the  wrong  committed 
by  him." 

Mr.  Kinney  in  volume  3  of  his  work  on  Ir- 
rigation &  Water  Rights,  at  §  1685,  under 
the  subject  of  "Joint  and  Several  Tort- 
Feasora,"  says:  *^t  is  a  well-settled  prin- 
ciple of  law  of  procedure  that  an  action  at 
law  for  damages  cannot  be  maintained 
against  several  persons  as  parties  defendant 
when  each  acted  independently  of  the  others 
and  there  was  no  concert  or  unity  of  de- 
sign or  action  between  them.  It  is  held  that 
in  such  a  ease  the  tort  of  each  defendant  is 
several  when  committed,  and  that  it  does  not 
become  joint  because  afterward  its  conse- 
quences united  with  the  consequences  of 
several  other  torts  committed  by  other  per- 
sons. If  the  rule  were  otherwise,  the  au- 
thorities hold  that  one  defendant,  however 
little  he  might  have  contributed  to  the  in- 
jury of  the  plaintiff,  would  be  liable  for  all 
the  injury  caused  by  the  wrongful  acts  of 
all  the  other  defendants,  and  he  would  have 
no  remedy  against  the  latter,  because  no  con- 
tribution can  be  enforced  between  tort 
feasontf." 

The  following  are  some  of  the  many  au- 
thorities which  support  the  general  rule 
above  stated:  Walton  v.  Miller,  109  Va.  210, 
132  Am.  St.  Rep.  908,  63  S.  E.  458;  Wise- 
carver  V.  Ohicago,  R.  I.  &  P.  R  Co.  141 
Iowa,  121,  119  N.  W.  532;  Verlinda  v.  Stone 
&  W.  Engineering  Corp.  44  Mont.  223,.  119 
Pac.  573;  Blaisdell  v.  Stephens,  14  Nev.  17, 
33  Am.  Rep.  523,  7  Mor.  Min.  Rep.  599; 
Miles  V.  Du  Bey,  15  Mont  340,  39  Pac.  313; 
Pom.  Code  Remedies,  4th  ed.  §  209;  Suther- 
land, Damages,  3d  ed.  §§  137,  141. 

Counsel  for  appellant  cite  a  number  of 
cases  in  support  of  their  contention,  but 
place  their  chief  reliance  on  the  case  of  Gun- 
der  V.  Tibbits,  153  Ind.  591,  65  N.  E.  762, 
That  was  an  action  for  damages  resulting 
from  a  personal  wrong  and  injury.  In  that 
case  the  action  was  prosecuted  for  damages 
against  the  plaintiff's  seducer  and  a  physi- 
cian who  attended  her  later.  As  we  read 
and  understand  that  case,  there  is  no  simi- 
larity between  the  facts  of  the  case  there 
considered  and  the  case  at  bar.  There  it  ap- 
peared that  each  contributed  to  the  wrong 
and  injury,  and  that  the  act  of  each  was 
ratified  and  approved  by  the  other,  so  that 
both  could  well  be  termed  and  dealt  with  as 
joint  wrongdoers  and  co-conspirators.  In 
discussing  the  law  applicable  to  such  a  case, 
the  court  said:  "If  each  had  acted  independ- 
ently, the  plaintiff  might  have  been  com- 
pelled to  pursue  tliem  separately,  although 
tne  consequences  t)f  their  acts  united.  But 
Kimball  was  the  hand  of  Gunder  in  further- 
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ing  Gunder's  wrong.  The  consequences  of 
the  operation  were  necessarily  intermlDgled 
by  Kimball  with  the  natural  consequences 
of  Gunder's  sexual  intercourse  with  plain- 
tiff. When  Gunder  came  to  Kimball,  the  in- 
cident was  not  closed,  and  Kimball  willingly 
joined  in  and  helped  on  a  wrong  that  was  not 
completed, — a  wrong  that  constituted,  when 
completed,  but  one  cause  of  action  against 
Gunder.  And  so,  if  Kimball  chose  to  come 
in  at  any  stage,  he,  too,  is  liable  for  the 
whole;  for  the  law  will  not  undertake  to 
apportion  damages  in  such  cases." 

Let  us  now  revert  to  the  facts  of  the  pres- 
ent case  to  see  if  they  bring  it  witliiii  the 
rule  of  law  recognized  by  the  forgoing  au- 
thorities. The  land  &  water  company  con- 
structed this  canal  and  operated  it  alone 
and  independent  of  the  canal  company  up 
to  the  time  of  the  transfer  November  SO, 
1909.  Indeed,  it  was  stated  on.  the  argu- 
ment that  the  canal  company  was  not  in  ex- 
istence during  the  greater  portion  of  this 
period,  and  was  not  organized  until  sborUT 
before  it  acquired  this  property.  Whatever 
damage  was  done  by  the  land  &  water  com- 
pany during  its  ownership  and  operation  of 
this  system  and  up  until  the  30th  day  of  No- 
vember, 1900,  when  it  parted  with  its  own- 
ership and  possession,  was  a  separate  and  in- 
dependent act  for  which  appellant  might 
maintain  his  action  for  the  damages  sus- 
tained by  reason  of  that  act,  and  the  dam- 
ages sustained  by  reason  of  that  act  could 
have  been  computed  and  ascertained  with 
reasonable  certainty.  To  this  injury  the 
canal  company  in  no  way  contributed  and  in 
no  way  aided,  abetted,  or  advised  therein. 
The  liability  and  responsibility  of  the  canal 
company  commenced  only  when  it  acquired 
title  and  took  possession  of  this  property,,  and 
began  to  operate  it  and  run  water  throusrh 
the  canal,  and  allowed  the  same  to  percolate 
through  and  upon  the  lands  of  the  appellant 
The  canal  company  might  have  inunediately 
repaired  this  defect  in  the  canal,  and  pre- 
vented the  seepage  and  percolation  which 
was  causing  damage  to  appellant,  and  there- 
by have  avoided  doing  any  injury  to  appel- 
lant or  subjecting  itself  to  liability  for  dam- 
ages. The  land  &  water  company  was  in  no 
respect  liable  or  responsible  for  the  contin- 
uation of  any  injury  on  account  of  seepage 
and  percolation  after  it  parted  with  title  and 
right  of  possession.  The  acts  of  the  two  com- 
panies are  severable  and  separable,  and  the 
wrong  of  the  one  did  not  carry  over  into  the 
act  of  the  other.  In  other  words,  there  was 
no  conourrence  either  in  point  of  time  or 
act;  there  was  no  community  of  action,  and 
there  was  no  joint  action  by  these  two  com- 
panies. So  far  as  we  have  been  able  to  dis- 
cover from  the  authorities,  they  all  require 
that,  in  order  to  hold  defendants  jointly  li- 
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able,  there  must  be;,  some  joint  or  concurrent 
act,  or  communitj  of  action  or  duty,  or 
neglect  of  some  common  duty,  or  that  the 
several  wrongful  acts  of  the  defendants  done 
at  different  times  concurred  in  their  effects 
as  one  single  act  to  produce  the  injury  com- 
plained of. 

It  seems  clear  to  us  that  the  respondents, 
the  land  &  water  company  and  the  canal 
company,  are  not  fthown  to  have  acted 
either  jointly  and  concurrently  to  produce 
the  injury  of  which  appellant  complains,  nor 
have  they  neglected  a  duty  that  Was  com- 
mon to  them  both  at  one  and  the  same  time, 
nor  have  they  so  acted  that  the  several  acts 
of  the  two  have  at  any  one  time  joined  and 
concurred  to  produce  a  single  injury.  When 
the  canal  company's  first  duty  arose  to  re- 
pair or  improve  this  canal  so  as  to  prevent 
water  seeping  and  percolating  onto  appel- 
lant's land,  the  like  duty  which  had  previ- 
ously devolved  upon  the  land  &  water  com- 
pany ceased,  and  the  same  duty  was  never 
incumbent  upon  both  at  the  same  time. 

It  has  been  suggested  that  under  the  pro- 
visions of  §  3660  of  the  Revised  Codes, 
•'every  successive  owner  of  property  who 
neglecta  to  abate  a  continuing  nuisance  upon 
or  in  the  use  of  suoh  property,  created  by 
a  former  owner,  is  liable  therefor  in  the 
same  manner  as  the  one  who  first  created 
it."  It  is  contended  that  under  this  statute 
a  man  who  purchases  property  containing  a 
nuisance  is  liable  for  the  damage  previously 
infiicted  by  that  nuisance.  This  statute  does 
not  impose  such  a  liability.  It  was  enacted 
for  the 'purpose  of  rendering  the  purchaser 
of  a  property  that  contains  a  nuisance  liable 
to  an  action  to  abate  the  nuisance  in  the 
same  manner  as  if  he  had  created  the  nui- 
sance, and  to  render  him  liable  for  all  subse- 
quent damages  the  same  as  if  he  had  created 
the  nuisance.  In  other  words,  it  was  in- 
tended to  preclude  the  purchaser  of  property 
containing  a  nuisance  defending  against  an 
action  for  damages  or  to  abate  the  same,  on 
the  ground  that  he  did  not  create  the  nui- 
sance, and  that  he  was  not  responsible  for 
its  creation.  It  was  never  intended,  how- 
ever, to  render  the  purchaser  liable  for  dam- 
ages previously  incurred.  Pierce  v.  German 
Sav.  &  L.  Soc.  72  Cal.  180, 1  Am.  St  Rep.  46, 
13  Pac.  478;  Castle  v.  Smith,  —  Cal.  — ,  36 
Pac.  859;  Ahem  v.  Steele,  115  N.  Y.  203,  5 
L.R.A.  449,  12  Am.  St.  Rep.  778,  22  N.  K 
193;  34  Am.  St.  Rep.  note  at  page  267; 
Plumer  v.  Harper,  3  N.  H.  88,  14  Am.  Dec. 
333. 

The  demurrer  to  the  complaint  was  prop- 
erly sustained,  and  the  judgment  should  be 
affirmed,  and  it  is  so  ordered.  Costs 
awarded  in  favor  of  respondents. 

Salllvan  and  Stewart,  JJ.,  concur. 
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KENTUCKY  COURT   OF  APPEALS. 

CITY  OF  LOUISVILLE,  Appt., 

V. 

LORAlNE  HAYDEN,  by  Next  Friend. 

(154  Ky.  258,  157  S.  W.  4.) 

Manlcipal  corporation  —  safe  sidewalk 
—  duty  as  to  area  covering. 

1.  The  duty  of  a  municipal  corporatioif  to 
keep  its  sidewalks  safe  does  not  require 
it  to  keep  a  covering  of  a  stairway  leading 
from  the  sidewalk  to  the  cellar  of  an  ad- 
joining building  safe  as  a  standing  place 
for  persons  wishing  to  look  through,  the 
windows  of  the  building. 

Negligence  —  ansafe  property  —  cover- 
ing of  cellar  way. 

2.  Trustees  of  a  church  are  not  bound  to 
keep  the  covering  of  an  opening  leading 
from  the  sidewalk  to  the  cellar  of  the 
church  safe  for  persons  who  attempt  to 
make  use  of  it  to  look  into  the  church  win- 
dows. 

(June  4,  19l3.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch  of  the 
Circuit  Court  for  Jefferson  County,  Sec- 
ond Division,  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bennett  H.  Young,  Hnston 
Qnin,  and  Marion  W.  Ripy,  for  appel- 
lant: 

A  municipal  corporation  cannot  be  com- 
pelled to  respond  in  damages  for  conditions 
existing  outside  of  the  traveled  or  dedi- 
cated way. 

Mitchell  V.  Brady,  124  Ky.  411,  13  L.R.A. 
(N.S.)  751,  124  Am.  St.  Rep.  408,  99  S.  W. 
266;  Temby  v.  Ishpeming,  140  Mich.  146, 
69  L.R.A.  618,  112  Am.  St.  Rep.  392,  103 
N.  W.  688;  Taylor  v.  Mt.  Vernon,  129  N. 
Y.  651,  29  N.  E.  1032;  Thomp.  Neg.  §  6006. 

A  municipal  corporation  is  not  respon- 
sible for  latent  defects  in  the'  highway,  or 
for  such  defects  as  could  not  be  observed 
through  the  use  of  ordinary  care  and  dili- 
gence. 

Ellioft,  Roads  k  Streets,  §  807;  Thomp. 
Neg.  §  5973;  Carvin  v.  St.  Louis,  151  Mo. 
334,  52  S.  W.  210;  Cooper  v.  Milwaukee, 
97  Wis.  458,  72  N.  W.  1130;  Hanscom  v. 
Boston,  141  Mass.  242,  5  N.  E.  249;  Jones 
V.  Sioux  Falls,  18  S.  D.  477,  101  N.  W.  43; 
Lohr  V.  Philipsburg,  165  Pa.  109,  30  Atl. 

Note.  —  Generally,  as  to  liability  of  mu- 
nicipality for  injury  from  opening  main- 
tained in  sidewalk  by  abutting  owner  or 
occupant,  see  note  to  Sherwin  v.  Aurora, 
43  L.R.A.(N.S.)    ni6. 
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822;  McGrail  v.  Kalamazoo,  94  Mich.  52« 
63  N.  W.  055. 

The  cellar  door  in  question  was  put  to 
such  an  extraordinary  use  at  the  time-  of 
the  accident  as  that  the  defendant  city  can- 
not be  held  responsible,  because  it  is  not 
required  to  anticipate  such  a  use. 

Bell  V.  Henderson,  24  Ky.  L.  Rep.  2434, 
74  S.  W.  206;  Stickncy  v.  Salem,  3  Allen, 
374;  Blodgett  v.  Boston,  8  Allen,  237; 
Sykes  v.  Pawlet,  43  Vt.  446,  5  Am.  Rep. 
205. 

The  alleged  defective  condition  of  the  cel- 
lar door  was  not  the  proximate  or  efficient 
cause  of  plaintiff's  injury. 

Louisville  &  N.  R.  Co.  v.  Keiffer,  132  Ky. 
410,  113  S.  W.  433;  Logan  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  139  Ky.  202,  129  S. 
W.  575;  Cooley,  Tort,  3d  ed.  p.  99. 

Messrs.  O'Doherty  &  Yonts  for  appel- 
lee. 

Hobson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  Calvary  Baptist  Church  maintains  a 
mission  on  the  north  side  of  Walnut  street, 
west  of  Twenty-eighth  street,  in  Louisville, 
for  colored  people.  The  building  sets  back 
about  3  feet  from  the  line  of  the  street, 
and  there  is  a  cellar  door  extending  from 
the  building  out  upon  the  sidewalk;  the 
cellar  door  being  about  5  feet  long,  and 
about  25  inches  of  the  door  being,  accord- 
ing to  the  weight  of  evidence,  within  the 
line  of  the  street.  The  cellar  door  is  high- 
er at  the  building  than  at  the  other  end. 
There  are  no  hinges  upon  it;  the  end  next 
to  the  church  rests  upon  timbers  nsdled  to 
the  side  of  the  wall,  and  when  the  door  is 
used  it  is  simply  lifted  off.  In  June,  1909, 
they  were  holding  a  religious  revival,  and 
it  was  customary  for  people  in  the  neigh- 
borhood, both  white  and  colored,  to  gather 
around  tlu'  church  and  look  in  at  what  was 
going  on;  in  order  to  see  better  they  fre- 
quently stood  on  the  cellar  door.  On  the 
night  of  June  24th  quite  a  crowd  had  gath- 
ered there  for  some  time,  and  about  9 
o'clock  among  them  was  Loraine  Hayden, 
a  little  girl  about  five  or  six  years  old.  Lo- 
raine was  standing  on  the  cellar  door  near 
the  building,  and  near  her  was  Mrs.  Minnie 
Bessels,  who  weighs  something  over  200 
pounds.  There  were  two  or  three  other 
persons  standing  on  the  door  or  standing 
on  the  frame  on  which  it  rested.  The  door 
gave  way  at  the  end  next  to  the  building 
and  fell  through  into  the  cellar.  The  little 
girl  and  Mrs.  Bessels  fell  into  the  hole. 
The  child  was  seriously  hurt,  and  this  suit 
was  brought  against  the  city  of  Louisville 
and  the  trustees  of  the  church  to  recover 
damages  for  her  injuries.  At  the  conclu- 
sion of  all  the  evidence  the  court  instruct- 
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ed  the  jury  peremptorily,  to  find  a  verdict 
in  favor  of  the  trustees  of  the  church,  and 
submitted  the  case  to  the  jury  aa ,  to  tl^ 
city.  The  jury  returned  a  verdict  in  fa- 
vor of  the  child  for  $1,000.  The  court  esk- 
tered  judgment  on  the  verdict,  and  over- 
ruled the  city's  motion  for  new  trial,  and 
the  city  appeals. 

According  to  the  evidence  for  the  plain- 
tiff, the  cellar  door  was  in  a  rotten,  decaje>i 
condition,  and  this  by  casual  inspection  & 
passer-by  could  readily  discover;  and  ac- 
cording to  the  plaintifi^s  evidence  Mra.  Bes- 
sels and  the  child  were  the  only  two  peopk 
on  the  door,  but  according  to  the  evidence 
for  the  city  there  were  other  people  on  tbs 
door,  80  that  the  entire  weight  upon  it  wia 
about  800  pounds,  and  this  forced  off  the 
timber  nailed  to  the  wall  upon  which  tb« 
door  rested,  and  thus  caused  it  to  fall 
There  was  sufficient  evidence  of  the  rottai 
condition  of  the  door  to  take  the  case  to 
the  jury,  if  the  accident  had  happened  in 
the  ordinary  use  of  the  street.  The  proof 
conduces  strongly  to  show  that  the  chiM 
was  really  standing  beyond  the  line  of  the 
street;  but,  as  there  is  some  confusion  in 
the  evidence  on  this  subject,  we  will  treat 
the  case  as  though  she  was  within  the  line 
of  the  street,  but  was  using  the  cellar  door 
to  stand  on  for  the  purpose  of  looking  into 
the  windows  of  the  church. 

The  question  is.  Was  the  city  liahle  to  a 
person  who  was  injured  by  such  a  use  of 
the  cellar  door?  In  Dillon  on  Municipal 
Corporations,  §  1711,  4th  ed.,  it  is  said: 
"From  what  has  already  been  said,  that 
negligence  is  the  ground  of  the  liability,  it 
follows  that  a  municipal  corporation  is  net 
an  insurer  against  accidents  upon  the 
streets  and  sidewalks.  Nor  is  every  defeet 
therein,  though  it  may  cause  the  injur? 
sued  for,  actionable.  It  is  sufficient,  wc 
think,  if  the  streets  (which  include  side- 
walks and  bridges  thereon)  are  in  a  rea- 
sonaly  safe  condition  for  travel  in  the  or- 
dinary modes,  by  night  as  well  as  by  day; 
and  whether  they  are  so  or  not  is  a  prac- 
tical question  to  be  determined  in  eacb 
case  by  its  particular  circumstances." 

In  Ryther  v.  Austin,  72  Minn.  24,  74  X. 
W.  1017,  an  electric  light  pole  had  been 
put  up  in  a  cement  sidewalk  so  as  to  leave 
a  space  of  4  or  6  inches  between  the  pok 
and  the  curb.  Ryther  hitched  his  horse 
to  the  pole;  the  horse  began  pawing  and 
finally  got  one  of  his  feet  fastened  in  the 
hole  between  the  pole  and  the  curb,  and 
was  so  injured  that  he  had  to  be  killed 
Holding  the  city  not  liable,  the  court  said: 
"We  are  of  opinion  that  these  facts  do  not 
tend  to  prove  negligence  on  the  part  of  the 
city,  and  hence  that  the  court  erred  in  not 
directing  a  verdict  for  the  defendant.    Tbt 
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poles  were  not  erected  or  designed  for  hitch- 
ing posts,  and  the  plaintiff  was  aware  of 
t,liat  fact.  He  understood  the  situation, 
and  all  the  risks,  if  any,  of  hitching  horses 
to  the  poles,  as  fully  as  any  of  the  city  of- 
ficials did.  If  he  saw  fit,  for  his  own  con- 
venience, to  use  the  pole  as  a  hitching  post, 
lie  took  it  as  it  was,  and  assumed  all  the 
risks.  If  he  had  been  driving  along  the 
street  at  night  and  collided  with  the  pole 
in  the  dark,  a  very  different  case  would 
have  been  presented." 

In  Stickney  v.  Salem,  3  Allen,  374,  the 
plaintiff  stopped  near  a  railing  for  ten  or 
fifteen  minutes  to  talk  to  a  friend,  and, 
while  standing  there  talking  to  his  friend, 
leaned  against  the  railing,  which  gave  way, 
and  he  was  injured.  The  city  was  held  not 
liable.  The  court  said:  "Tlie  legal  obliga- 
tion of  keeping  a  sufficient  railing  upon  a 
hjg-hway  is  imposed  only  when  it  is  neces- 
sary to  mark  the  limits  of  that  part  of  the 
road  within  which  persons  may  safely 
travel,  or  to  furnish  a  guard  against  dan- 
gerous places,  so  that  proper  protection 
may  be  afforded  to  those  who,  in  the  exer- 
cise of  due  care  as  travelers,  while  passing 
or  standing  on  the  way,  might  otherwise 
be  exposed  to  accident  or  injury.  If  a  per- 
son, without  fault  or  negligence  on  his 
part,  is  forced  against  a  railing,  or  takes 
hold  of  it  to  aid  his  passage,  or  falls 
against  it  by  accident,  or  has  occasion  to 
use  it  in  any  way  in  furtherance  of  the 
lawful  amd  r^sonable  exercise  of  his  right 
as  a  traveler,  and  by  reason  of  any  defect 
or  insufficiency  it  gives  way  and  causes 
an  injury,  a  town  or  city  would  be  liable 
to  make  full  compensation  for  the  damages 
thereby  occasioned.  But  this  is  the  extent 
of  the  liability.  A  city  or  town  is  not 
bound  by  law  to  erect  and  maintain  rail- 
ings for  persons  to  sit  upon  or  lean  against. 
They  are  not  intended  to  be  used  for  the 
convenience  and  accommodation  of  those 
who  seek  for  a  place  of  rest,  while  they 
stop  in  the  highway  to  lounge,  or  to  re- 
cover from  fatigue,  or  to  engage  in  conver- 
sation. If  a  person  uses  them  for  such 
purposes,  he  does  it  at  his  own  risk.  A 
town  or  city  cannot  be  held  liable  for  dam- 
ages which  are  sustained  by  persons  in  con- 
sequence of  improper  or  unauthorized  uses 
of  the  highway,  which  occasion  or  contrib- 
ute to  accidents." 

The  same  ruling  was  made  in  Blodgett 
V.  Boston,  8  Allen,  237,  when  a  boy  who 
was  playing  "old  man  on  the  castle"  on  a 
plank  sidewalk,  in  starting  away,  got  his 
foot  caught  between  the  planks.  The 
court,  after  pointing  out  that  the  duty  im- 
posed on  the  city  is  to  keep  the  highway 
safe  and  convenient  for  travelers,  said:  "It 
has  accordingly  been  held  that  towns  and 
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cities  are  not  liable  for  damages  occasioned 
by  defects  in  highways  to  persons  who  were 
not  travelers  thereon  at  the  time  the  in- 
jury to  themselves  or  their  property  was 
suffered." 

A  like  ruling  was  made  in  Sykes  v.  Paw- 
let,  43  Vt.  447,  5  Am.  Rep.  295,  where  the 
plaintiff  had  left  the  highway  and  gone  un- 
der a  shed,  and,  in  attempting  to  get  from 
out  of  the  shed  and  back  to  the  highway, 
sustained  an  injury  from  a  deep  hole  left 
by  the  side  of  the  highway.  The  court  said : 
"Again,  the  duty  of  the  town  in  reference 
to  the  margins  of  highways  has  never  been 
extended  beyond  the  requirement  that  they 
should  be  kept  in  a  reasonably  safe  con- 
dition as  against  such  accidents  as  are 
likely  to,  and  actually  do,  occur  in  using 
the  highway  for  the  purpose  of  travel.  In 
this  case  the  backing  into  the  gulf  was  not 
the  result  of  an  accident  that  occurred  in 
using  the  highway  for  travel,  but  it  result- 
ed from  using  a  shed  by  the  side  of  the 
highway,  in  an  interval  of  cessation  from 
travel,  and  attempting  to  get  back  into  the 
road  after  a  voluntary  departure  from  it." 

The  same  principle  has  often  been  ap- 
plied in  suits  between  master  and  servant 
where  the  servant  used  something  not  in- 
tended to  bear  the  weight  which  he  put 
upon  it.  Thus  in  Saunders  v.  Eastern  Hy- 
draulic Pressed  Brick  Co.  63  N*.  J.  L.  554, 
76  Am.  St.  Rep.  222,  7  Am.  Neg.  Rep.  90, 
44  Atl.  630,  the  master  was  held  not  re- 
sponsible to  a  servant  who  went  upon  a 
roof  apd  put  his  foot  upon  a  mullion  of 
a  window  intended  as  a  skylight;  it  be- 
ing held  that  the  mullion  was  intended 
to  support  the  skylight,  and  not  for  the 
purpose  of  a  man  standing  upon  it.  In 
Crebarry  v.  National  Transit  Co.  77  Hun, 
74,  28  N.  Y.  Supp.  291,  the  plaintiff 
was  injured  while  leaning  against  a  stay 
lath  of  a  scaffold,  the  lath  being  intended 
only  to  keep  the  post  upright.  In  Schmidt 
V.  Leistekow,  6  Dak.  386,  43  N.  W.  821,  a 
miller  was  injured  by  the  giving  way  of  a 
spout  in  the  mill,  used  for  passing  mill 
stuff  from  one  part  of  the  mill  to  another, 
he  having  climbed  upon  it  to  reach  a  cer- 
tain place.  And  in  Kentucky  Wagon  Mfg. 
Co.  v.  Gossett,  142  Ky.  842,  135  S.  W.  394, 
a  recovery  was  denied  where  a  painter 
trusted  his  weight  to  a  small  guy  wire 
used  to  keep  steady  the  post  upon  which 
the  tank  rested. 

We  do  not  see  how  this  case  can  be  dis- 
tinguished from  those  cited.  While  the 
city  was  under  obligation  to  keep  its  streets 
reasonably  safe  for  the  ordinary  purposes 
of  travel,  it  was  not  required  to  see  that  a 
cellar  door  was  safe  for  the  purpose  of  per- 
sons standing  upon  it  and  watching  the 
proceedings  in  the  church.    The  cellar  door 
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was  not  intended  for  this  purpose.  It  in- 
clined from  the  ground  up,  and,  while  it 
would  give  persons  standing  on  it  an  ad- 
vantage to  see  what  was  going  on  in  the 
church,  it  was  plainly  not  constructed  for 
this  purpose,  and  persons  who  used  it  for 
such  purposes,  and  were  injured  while  so 
using  it,  have  no  right  of  action  against 
the  city  or  the  trustees  of  the  church. 

For  the  reasons  indicated,  the  circuit 
court  properly  instructed  the  jury  peremp- 
torily to  find  for  the  church  trustees;  but 
he  erred  for  the  same  reasons  in  refusing 
to  instruct  the  jury  peremptorily  to  find 
for  the  city. 

The  judgment  as  to  the  trustees  of  the 
church  is  affirmed;  but  the  judgment  as  to 
the  city  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  inconsist- 
ent herewith. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL   COURT. 

SALISBURY    LAND    A    IMPROVEMENT 

COMPANY 

V. 

COMMONWEALTH   OF   MASSACHU- 
SETTS. 

(215  Mass.  371,  102  N.  E.  619.) 

Eminent  domain  —  acquisition  of  ram- 
mer resort  —  private  leases. 

1.  The  legislature  cannot  establish  a  com- 
mission with  powers  of  eminent  domain  to 


acquire  and  manage  for  the  public  an  ocean 
beach  resort  occupied  with  cottages,  hoteU. 
stores,  and  places  of  amusement,  witii  au- 
thority to  sell  or  lease  such  landa  or  rlghti 
in  lands  as  are  not  needed  by  the  public. 

Statute  —  unconstitutional    in    part  — 
destruction  of  whole. 

2.  The  whole  statute  must  fall,  where 
an  unconstitutional  part  is  inertricablj 
woven  with  the  portions  which  mlg^bt  other- 
wise be  valid. 

(June  19,  1913.) 

REPORT  by  the  Land  Court  for  Esmx 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  to  roister  i 
land  title  in  which  there  was  an  interven- 
tion to  condemn  the  land  for  alleged  pub- 
lic purposes.     Condemnation  disallowed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Horace  I.  Bartlett,  Walter 
Coulson,  and  H.  Christopher  Clmbb,  for 
petitioner : 

The  act  ^  authorizes  and  permits  the  tak- 
ing of  land  not  for  a  public  use. 

Boston  V.  Talbot,  206  Mass.  89,  91  N.  K 
1014;  Opinion  of  Justices,  211  Mass.  621 
42  L.R.A.(N.S.)  221,  98  N.  E.  611,  204 
Mass.  607,  27  L.R.A.(N.S.)  483,  91  N.  L 
405,  204  Mass.  616,  91  N.  E.  578. 

It  authorizes  and  permits  the  taking  of 
land  from  one  person  for  the  ptirpose  cf 
selling  or  leasing  to  another. 

Talbot  V.  Hudson,  16  Gray,  417;  2  Kent, 
Com.  339,  340;  Cooley,  Const.  Lim.  7th  ed. 
763;  Sanborn  v.  Van  Duyne,  90  Minn.  215, 
96  N.   W.   41;    Belcher   Sugar    Ref.    Co.  t. 


Note,  ^~  Constittitionality  of  statute  au- 
thorizing  the  taking  of  tnore  property 
than  is  ifntended  to  he  used  for  a 
public  purpose. 

The  rule  is  well  established  that  a  rea- 
sonable necessity  must  be  shown  to  exist 
to  authorize  the  condemnation  of  property 
by  a  corporation  to  which  the  power  of  emi- 
nent domain  has  been  delegated,  and  the  mo- 
ment the  appropriation  goes  beyond  the 
reasonable  necessity  of  the  case,  it  ceases  to 
be  justified  on  the  principles  which  underlie 
the  right  of  eminent  domain.  15  Cyc.  632; 
note  in  22  L.R.A.(N.S.)  65. 

The  legislature  cannot  authorize  a  mu- 
nicipal corporation  to  secure,  by  the  power 
of  eminent  domain,  land  in  excess  of  that 
required  for  public  streets,  to  be  leased  to 
merchants  for  the  promotion  of  the  commer- 
cial interests  of  the  municipality.  Opinion 
of  Justices,  204  Mass.  607,  27  L.R.A.(N.S.) 
483,  91  N.  E.  405. 

Statutes  empowering  municipalities  to 
condemn  land  for  the  opening  or  widening 
of  streets,  which  authorize  the  corporations 
to  take  the  whole  of  a  lot  when  it  is  deemed 
expedient  to  do  so,  when  a  part  only  is 
needed  for  the  improvement,  and  to  sell  the 
residue  for  the  benefit  of  the  improvement, 
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are  unconstitutional  in  so  far  as  they  vi- 
thorize  the  taking  of  more  land  than  is 
necessary  for  the  improvement,  and  to  that 
extent  they  are  unenforceable  against  the 
will  of  the  landowner.  Re  Albany  Street, 
11  Wend.  149,  25  Am.  Dec.  618;*  Embury 
V.  Conner,  3  N.  Y.  511,  53  Am.  Dec.  3^*: 
Bennett  v.  Boyle,  40  Barb.  551;  Gregg  v. 
Baltimore,  56  Md.  256. 

So,  in  Dunn  v.  Charleston,  Harp.  L.  1S9, 
it  was  held  that  a  statute  authorizing  a 
city  to  condemn  adjoining  lots  for  the 
purpose  of  widening  the  streets  must  be 
construed  to  relate  only  to  such  portions 
thereof  as  shall  be  actually  necessary  for 
the  street,  since  a  construction  that  wou^d 
authorize  the  taking  of  the  whole  lot  wbeo 
a  part  only  was  necessary  would  render  tbe 
statute  unconstitutional. 

A  similar  objection  was  raised  against  aa 
ordinance  providing  for  the  conderanatioa 
of  land  in  Baltimore  v.  Clunet,  23  Md.  449, 
in  which  the  rule  announced  in  the  above 
cases  is  affirmed;  but  in  that  case  it  was 
pointed  out  that  the  city  was  not  author 
ized  to  take  more  land  than  was  necessarr 
for  the  improvement,  except  by  the  consent 
of  the  owner,  but  that  it  was  required  t4 
take  the  whole  when  the  owner  desired  it 
to  do  so,  so  that  the  surrender  by  the  owner 
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St.  Louis  Grain  Elevator  Co.  82  Mo.  121; 
Gilman  v.  Milwaukee,  55  Wis.  328,  13  N. 
W.  266;  2  Lewis's  Sutherland,  Stat.  Constr. 
2d   ed.  §  600. 

The  constitutional  validity  of  an  act  de- 
pends upon  what  may  be  done  under  it. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Gilman  v.  Tucker,  128  N.  Y.  190, 
13  L.R.A.  304,  28  Am.  St.  Rep.  464,  28  N. 
E.  1040;  Montana  Co.  v.  St.  Louis  Min.  ft 
Mill.  Co.  152  U.  S.  160,  38  L.  ed.  398,  14 
Sup.  Ct.  Rep.  506. 

It  authorizes  the  taking  of  land  for  a 
mixed  public  and  private  use. 

Tacoma  v.  Nisqually  Power  Co.  57  Wash. 
424,   107   Pac.  199;   Miller  v.  Pulaski,  109 


of  the  portions  of  lots  not  required  for  the 
improvement,  and  the  sale  thereof  by  the 
city,  was  not  a  taking  of  the  same  under 
the  power  of  eminent  domain;  but  was  sim- 
ply a  mode  devised  by  the  ordinance  for 
ascertaining  the  just  compensation  to  be 
paid  to  the  owner  for  the  property  actually 
taken  for  the  public  use. 

In  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  264,  35  L. 
ed.  1004,  12  Sup.  Ct.  Rep.  173,  it  was  held 
that,  while  it  is  beyond  the  competency  of 
the  state  to  appropriate  to  itself  the  prop- 
erty of  individuals  for  the  sole  purpose  of 
creating  a  water  power  to  be  leased  for 
manufacturing  purposes,  if,  in  the  erection 
of  a  public  dam  for  a  public  purpose,  there 
is  a  surplus  of  water  which  may  be  used 
for  manfacturing  purposes,  the  state  may 
retain  to  itself  the  power  of  controlling  or 
disposing  of  such  water  as  an  incident  of 
ita  right  to  make  such  improvement.  The 
court  said :  "So  long  as  the  dam  was  erect- 
ed for  the  bona  fide  purpose  of  furnishing 
an  adequate  supply  of  water  for  the  canal, 
ajid  was  not  a  colorable  device  for  creating 
a  water  power,  the  agents  of  the  state  are 
entitled  to  great  latitude  of  discretion  in 
regard  to  the  height  of  the  dam  and  the 
head  of  water  to  be  created;  and  while  the 
surplus  in  this  case  may  be  unnecessarily 
large,  there  does  not  seem  to  have  been  any 
bad  faith  or  abuse  of  discretion  on  the  part 
of  those  charged  with  the  construction  of 
the  improvement.  Courts  should  not  scan 
too  jealously  their  conduct  in  this  connec- 
tion, if  there  be  no  reason  to  doubt  that 
they  were  animated  solely  by  a  desire  to 
promote  the  public  interests;  nor  can  they 
undertake  to  measure  with  nicety  the  exact 
amount  of  water  required  for  the  purposes 
of  the  public  improvement.  Under  the  cir- 
cumstances of  this  case,  we  think  it  within 
the  power  of  the  state  to  retain  within  its 
immediate  control  such  surplus  as  might 
incidentally  be  created  by  the  erection  of 
the  dam." 

Generally,  as  to  the  combination  of  pub- 
lic and  private  purposes  as  afTecting  the 
power  of  eminent  domain,  see  note  to  Wis- 
consin River  Improv.  Co.  v.  Pier,  21  L.R.A. 
(N.S.)   538. 

While  not  strictly  in  point,  Clendaniel  ▼. 
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Va.  137,  22  L.R.A.(N.S.)  562,  63  S.  E.  880; 
Re  Eureka  Basin,  Warehouse  &  Mfg.  Co. 
96  N.  Y.  42;  Lewis,  Em.  Doin.  2d  ed.  §  206; 
Berrien  Springs  Water  Power  Co.  v.  Ber- 
rien Circuit  Judge,  133  Mich.  48,  103  Am. 
St.  Rep.  438,  94  N.  W.  379 ;  Gaylord  v.  San- 
itary Dist.  204  m.  676,  63  L.R.A.  582,  98 
Am.  St.  Rep.  235,  68  N.  E.  622 ;  Harding  v. 
Goodlett,  3  Yerg.  41,  24  Am.  Dec,  546. 

It  authorizes  the  taking  of  land,  of  which 
only  a  part  is  needed  for  the  public  use, 
and  allows  the  remainder  to  be  applied  to 
a  private  use. 

Re  John  Street,  19  Wend.  669;  Re  Al- 
bany  Street,   11   Wend.   149,   25  Am.  Dec. 


Conrad,  —  DeL  — ,  83  Atl.  1036,  is  of  in- 
terest in  this  connection,  where  it  appeared 
the  statute  authorized  boulevard  corpora- 
tions to  condemn  a  strip  of  land  200  feet 
in  width,  and  required  them  to  construct 
only  a  vehicular  road  30  feet  in  width,  and 
further  provided  that  every  boulevard  cor- 
poration organized  under  the  provisions  of 
the  statute  should  have  full  power  and  au- 
thority to  use  that  portion  of  its  boulevard 
or  strip  of  land  not  devoted  to  the  road 
for  vehicular  travel,  for  any  other  purpose 
that  may  be  desired,  provided  such  pur- 
pose is  not  unlawful.  It  was  held  that  the 
company's  acceptance  of  the  benefits  of  the 
statute,  with  the  power  and  exercise  of  the 
right  o!  eminent  domain,  imposed  upon  it 
the  obligation  of  public  use  or  service,  and 
that  the  provisions  of  the  statute  itself  in- 
dicated a  legislative  intent  that  the  boule- 
vard and  all  its  elements  should  be  for  the 
use  and  accommodation  of  the  public,  and 
that  the  public  should  have  the  right  to 
such  use,  or  to  the  benefits  thereof.  As 
to  the  contention  that  more  land  was  au- 
thorized to  be  taken  than  was  necessary,  the 
court  said  that  the  quantity  of  land  neces- 
sary for  the  public  use  is  a  question  for 
the  legislature  to  decide,  though  it  was 
also  said  that  the  courts  might  interfere 
where  there  has  been  a  gross  abuse  of  legis- 
lative discretion,  or  manifest  fraud  in  the 
passage  of  the  statute. 

It  was  also  objected  in  the  above  case 
that  the  land  sought  to  be  taken  could  not 
be  regarded  as  taken  for  public  use  when 
there  was  no  requirement  that  it  should 
ever  be  used  other  than  the  30-foot  road, 
but  the  court  said:  "It  is  a  sufficient  an- 
swer to  such  objections  to  say  that,  even 
i1  there  is  in  the  statute  no  express  require- 
ment that  the  170  feet  of  land  shall  at  any 
time  be  devoted  to  public  use,  there  is  an 
obligation  imposed  upon  the  corporation  by 
the  statute,  and  the  acceptance  of  its  pro- 
visions, to  so  use  the  said  land  in  a  reason- 
able time.  The  word  'boulevard'  imports 
public  use  in  its  entirety.  The  public  must 
be  entitled  to  the  use,  or  the  benefit  of  the 
use,  of  the  property  taken.  Such  use  can- 
not be  indefinitely  postponed,  and  we  do 
not  understand  that  this  is  denied  by  the 
defendant  corporation."  A.  L.  R. 
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618;  Embury  v.  Conner,  3  N.  Y.  511,  53 
Am.  Dec.  325. 

It  authorizes  the  taking  of  more  land 
than  is  needed  for  a  public  use. 

Bennett  v.  Boyle,  40  Barb.  551;  Berrien 
Springs  Water  Power  Co.  v.  Berrien  Circuit 
Judge,  133  Mich.  48,  103  Am.  St.  Rep.  438, 
94  N.  W.  379;  Buckingham  v.  Smith,  10 
Ohio,  288;  Cooper  v.  Williams,  6  Ohio,  391, 
24  Am.  Dec.  299;  Heyward  v.  New  York, 
7  N.  Y.  323. 

It  authorizes  and  permits  the  taking  of 
land  of  which  the  public  will  not  have  a 
free  and  unrestricted  use. 

Gaylord  v.  Sanitary  Dist.  204  111.  576,  63 
L.R.A.  682,  98  Am.  St.  Rep.  235,  68  N.  E. 
622 ;  McQuillen  v.  Hatton,  42  Ohio  St.  202 ; 
Fallsburg  Power  &  Mfg.  Co.  v.  Alexander. 
101  Va.  98,  61  L.R.A.  129,  99  Am.  St.  Rep. 
855,  43  S.  E.  194. 

It  authorizes  the  state  to  engage  in  the 
real  estate  business. 

Opinion  of  Justices,  155  Mass.  698,  15 
L.R.A.  809,  30  N.  E.  1142,  182  Mass.  605, 
60  L.R.A.  592,  66  N.  E.  25;  211  Mass.  624, 
42  L.R.A.(N.S.)    221,  98  N.  E.  611. 

It  authorizes  the  imposition  of  taxes 
for  the  support  of  an  enterprise  not  primar- 
ily public 

Spaulding  v.  Lowell,  23  Pick.  71;  Whee- 
lock  V.  Lowell,  196  Mass.  220,  124  Am.  St. 
Rep.  543,  81  N.  E.  977,  12  Ann.  Cas.  1109. 

Messrs.  James  M.  Swift,  Attorney  Gen- 
eral, and  Essex  S.  Abbott,  for  the  Com- 
monwealth : 

The  taking  of  land  for  a  public  reserTa- 
tion  is  an  appropriation  to  a  public  use, 
within  the  meaning  of  the  Constitution. 

The  public  have  no  rightis  on  the  beach 
until  this  taking. 

Butler  V.  Atty.  Gen.  195  Mass.  79,  8 
L.R.A.(N.S.)    1047,  80  N.  E.  688. 

The  legislature  may  authorize  a  taking 
in  fee  for  one  purpose,  and  afterward  change 
the  purpose. 

Higginson  v.  The  Treasurer  (Higginson 
V.  Slattery)  212  Mass.  583,  42  L.R.A.(N.S.) 
215,  99  N.  E.  523. 

The  power  to  sell  or  lease  public  prop- 
erty has  been  on  the  statute  book  for  many 
years,  with  no  question  of  the  constitu- 
tionality. 

Moore  v.  Sanford,  151  Mass.  285,  7  L.R.A. 
151,  24  N.  E.  323;  Boston  v.  Talbot,  206 
Mass.  82,  91  J^-  E.  1014;  Higginson  v.  The 
Treasurer,  supra;  Dingley  v.  Boston,  100 
Mass.  544;  Page  v.  O'Toole,  144  Mass.  303, 
10  N.  E.  851;  Titus  v.  Boston,  161  Mass. 
209,  36  N.  E.  793;  Newton  v.  Perry,  163 
Mass.  319,  39  N.  E.  1032;  Burnett  v.  Bos- 
ton, 173  Mass.  173,  53  N.  E.  379;  ]^lanning 
V.  Bruce,  186  Mass.  282,  71  N.  E.  537; 
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I  Hellen  v.  Medford,  188  Mass.  42,  69  L.ILA. 
314,  108  Am.  St.  Rep.  459,  73  X.  E.  3070; 
Winnisimmet  Co.  v.  Grueby,  209  Ma£&  1, 
95  N.  E.  293. 

The  act  is  constitutional,  and  the  taking 
valid. 

Boston  V.  Talbot,  206  Mass.  82,  91  N.  E, 
1014;  Browne  v.  Turner,  174  Mass.  15C*, 
54  N.  E.  510;  Paine  v.  Boston,  124  Mass. 
486. 


Rug)?,  Ch.  J.,  delivered  the  opinion  oi 
the  court: 

The  question  presented  is  the  constitti- 
tionality  of  Stat.  1912,  chap.  715,  entitled 
'*An  Act  to  Make  Salisburv  Beach  a  Public 
Reservation  and  to  Establish  the  Salisburr 

• 

Beach  Reservation  Commission."  Its  sev- 
eral sections  provide  for  the  appointmest 
of  a  commission  and  the  machinery  by  which 
land  may  be  taken,  money  raised,  and  a 
public  reservation  managed.  The  {jround 
of  attack  upon  its  validity  is  that  it  author* 
izes  the  taking  of  land  for  a  private,  rather 
than  a  public,  use.  In  order  to  pass  intel- 
ligently upon  its  constitutionality  in  this 
respect,  the  physical  facts  to  which  it  is 
applicable  may  be  considered  to  ascertain 
what  may  be  its  practical  operation.  The 
prosper ty  which  may  be  taken  under  the 
statute  is  known  as  Salisbury  Beach,  aci 
consists  of  sand  dunes  and  be&ch  In  th? 
town  of  Salisbury  extending  from  the  Ntw 
Hampshire  line  about  3^  miles  by  the  «e» 
to  the  mouth  of  the  Merrimae  river.  A 
street  railway  has  been  constructed  alon^ 
the  length  of  the  beach.  On  the  ocean  slip 
there  are  cottages  for  summer  occupancy, 
and  on  the  westerly  line  of  the  dunes  a 
large  number  of  houses  have  been  built,  and 
hotels,  shops,  boarding  houses,  places  of 
amusement,  and  other  buildings  have  been 
constructed,  and  a  summer  community  has 
been  established,  with  a  system  of  water 
and  gas  pipes,  electric  lights,  sewers,  a&i 
telephones,  all  of  which,  including  the  street 
railwaj%  were  leased  by  the  petitioner  or 
its  predecessors  in  title. 

Streets  were  laid  out  or  provided  for  by 
agreement  with  the  town,  plans  were  draws 
showing  the  property  divided  into  house 
lots,  and  many  lots  were  leased  to  cottage 
owners  and  others.  The  property  was  ownt>d 
by  the  commoners  of  Salisbury  until  190^ 
when  it  passed  into  private  ownership,  and 
finally  has  come  to  the  petitioner.  Sin« 
the  acquirement  of  the  property  by  the  pe- 
titioner many  leases  have  expired,  and  ther 
liavo  not  generally  been  renewed  except  :n 
a  few  instances  and  at  a  substantial  in- 
crease in  rent. 
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The  material .  portions  of  the  act  are 
printed  in  a  footnote.! 

It  is  a  familiar  principle  of  constitutional 
law  that  every  presumption  is  made  in 
favor  of  the  validity  of  a  statute.  It  is 
not  to  be  held  a  violation  of  the  funda- 
mental charter  established  by  the  people  in 
their  Constitution,  unless  so  clearly  outside 
the  power  conferred  upon  the  legislature  as 
to  be  free  from  reasonable  doubt  in  that 
recrard.  It  must  be  assumed  that  the  legis- 
lature intended  to  act  within  its  lawful 
bounds,  and  this  assumption  cannot  be  over- 
thrown unless  the  statute  unmistakably 
oversteps  these  bounds  by  manifest  and 
plain  terms.  On  the  other  hand,  when  it 
is  clear  that  the  statute  transgresses  the 
authority  vested  in  the  legislature  by  the 
Constitution,  it  is  the  duty  of  the  court, — 
a  duty  from  which  they  cannot  shrink  with- 
out profaning  their  oaths  of  office, — ^to  see 
and  to  declare  the  invalidity  of  the  statute. 
The  judicial  department  of  government  can- 
not surrender  its  judgment  respecting  the 
validitv  of  statutes  to  that  of  either  of  the 
other  departments,  and,  when  the  occasion 
arises,  must  refuse  to  enforce  a  statute 
wliich  does  not  conform  to  the  requirements 
of  the  fundamental  'law  of  the  land.  The 
statute  must  be  construed  as  a  whole.  That 
which,  by  fair  intendment,  its  terms  may 
confer  power  to  accomplish, 'must  be  ascer- 
tained by  a  broad  consideration  of  the  en- 
tire act,  bearing  constantly  in  mind  the 
presumption  in  favor  of  its  validity. 

The  establishment  and  maintenance  of 
public  parks  and  reservations  out  of  moneys 
raised  by  taxation,  and  the  exercise  of  the 
power  of  eminent  domain  for  their  acquire- 
ment, plainly  are  within  the  power  of  the 
lopcislature.  It  requires  no  discussion  to 
demonstrate  that  this  is  a  public  purpose. 
Nor  can  it  be  contended  reasonably  in  view 
of  many  of  our  decisions,  that  the  taking 
of  the  fee  rather  than  an  easement  in  land 
to  this  end  is  not  permissible.  Higginson  v. 
The  Treasurer  (Higginson  v.  Slattery)  212 
Mass.  683,  591,  42  L.R.A.(N.S.)  215,  99 
N.   E.  523,  and  cases  cited.     The  acquire- 


ment of  beaches  by  eminent  domain  and  at 
the  public  expense,  for  bathing  and  other 
purposes  of  general  utility,  has  never  been 
questioned  in  this  commonwealth.  That  it 
is  a  legitimate  exercise  of  the  sovereign 
power  is  not  open  to  doubt.  See  Re  Metro- 
politan Park  Comrs.  209  Mass.  381,  95  N. 
£.  866.  Looking  alone  at  §  4  of  the  act 
now  under  consideration,  the  power  con- 
ferred does  not  appear  to  go  beyond  the 
right  of  acquiring  and  maintaining  land 
and  rights  in  land  for  a  public  park 
or  reservation.  But  this  section  must 
be  read  in  connection  with  other  sec- 
tions, in  order  to  understand  the  full 
scope  of  the  act.  Section  10  authorizes 
the  commission  "to  sell  or  lease  any  lands 
or  rights  in  land  taken"  "by  it,  which  are 
not  needed  as  a  public  reservation."  These 
words  are  not  restricted  as  to  time.  They 
form  a  part  of  the  original  act,  and  are 
operative  contemporaneously  with  all  its 
other  provisions.  There  is  nothing  to  re- 
quire a  determination  that,  by  reason  of 
changed  conditions,  land  deemed  necessary 
at  the  time  of  taking  has  become  no  longer 
needed.  These  words  in  connection  with 
§  4  undertake  to  enable  the  commission  to 
take  "any  and  all  land"  within  the  desig- 
nated area,  and  at  the  same  moment  to 
determine  that  some  of  the  lands  thus 
taken  "are  not  needed,"  and  immediately 
to  proceed  "to  sell  or  lease"  such  lands. 
Thus,  there  may  be  an  adjudication  that 
lands  are  needed  for  the  public  use,  which 
involves  a  payment  for  them  out  of  moneys 
raised  by  taxation,  coupled  with  a  determi- 
nation not  to  devote  some  of  these  lands  to 
the  enjoyment  of  the  people  at  large,  but 
to  sell  or  lease  them  for  private  occupation. 
There  are  no  words  in  this  or  the  other 
sections  which  limit  this  broad  power.  It 
is  not  stated  expressly  or  by  implication 
that  such  sales  or  leases  can  be  only  of 
property  once  needed  and  used  for  the  pub- 
lic resort,  but  which,  through  changed  con- 
ditions, have  become  useless  therefor;  nor 
confining  the  right  to  trifling  and  almost 


1  Section  4  authorizes  the  commission  "to 
acquire  in  fee,  by  purchase,  gift,  or  by  right 
of  eminent  domain,  in  the  name  of  the  com- 
monwealth, and  thereafter  to  maintain  and 
make  available  for  the  inhabitants  of  the 
commonwealth  as  a  public  reservation  for 
the  use,  exercise,  and  recreation  of  the  in- 
habitants of  the  commonwealth,  any  or  all 
of  the  land,  or  any  or  all  of  the  rights  in 
any  land,  in"  a  specific  portj^on  of  the  town 
of  Salisbury  bounding  on  the  Atlantic  ocean 
and  Merrimac  river. 

Section  10:  "Said  commission  may  sell 
or  lease  any  lands  or  rights  in  land  taken 
or  acquired  by  it,  which  are  not  needed  as  a 
public  reservation  for  the  use,  exercise,  and 
reoroation  of  the  inhabitants  of  the  common- 
46  L.R.A.(N.S.) 


.  wealth,  with  or  without  restrictions  as  to 
its  use,  as  it  mav  deem  advisable,  and  may 
make  sales  of  the  grass,  sand,  and  other 
materials  in  said  reservation.  The  town  of 
Salisbury  shall  levy,  assess,  and  collect  a 
tax  on  all  buildings  and  personal  estate  in 
said  reservation  not  owned  by  the  common- 
wealth, in  the  same  manner  as  if  the  said 
reservation  had  not  been  created,  and  shall 
collect  a  tax  on  all  land  in  said  reservation 
not  taken,  acquired,  or  used  by  said  commis- 
sion for  the  purposes  of  this  act." 

Section  11:  "The  town  of  Salisbury  shall 
have  the  creneral  cliartre  and  supervision  of 
the  education  of  the  children  resident  in  the 
reservation  as  in  the  case  of  other  children 
resident  in  the  said  town." 
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negligible  remnants  of  estates  which  would 
be  unsuitable  for  private  use  after  the  part 
actually  needed  for  public  use  has  been 
appropriated.  That  this  wide  power  of 
taking  for  private  use  was  intended  by  the 
present  act  is  confirmed  by  reference  to  the 
latter  part  of  §  10,  to  the  effect  that  the 
town  of  Salisbury  may  tax  "all  buildings 
and  personal  estate  in  said  reservation  not 
owned  by  the  commonwealth,  .  .  .  and 
shall  collect  a  tax  on  all  land  in  said  reser- 
vation not  taken,  acquired,  or  used  by  said 
commission  for  the  purposes  of  this  act." 
The  first  part  of  this  sentence  seems  to  con- 
template that  buildings  and  personal  prop- 
erty shall  be  and  remain  in  private  owner- 
ship upon  the  reservation  to  such  an  extent 
as  to  be  substantial  subjects  of  taxa- 
tion, while  the  final  clause  appears  to  pro- 
vide for  the  taking  and  holding  by  the  com- 
mission of  substantial  areas  of  land  not  for 
the  public  purposes  set  forth  in  the  act.  No 
land  can  be  "in  said  reservation"  until 
taken  or  acquired  by  the  commission  under 
the  authority  of  the  act.  The  evident  de- 
sign of  §  11  is  that  upon  the  reservation 
shall  be  such  a  considerable  settlement  of 
inhabitants  that  special  provision  was 
thought  to  be  needed  for  the  education  of 
the  children  in  the  public  schools  of  Salis- 
bury. This  would  be  impossible  if  a  reser- 
vation of  this  size  were  devoted  wholly  to 
the  public.  Whatever  may  be  said  of  the 
force  of  any  one  of  these  several  provisions 
standing  alone,  taken  in  conjunction  and 
construed  together  they  authorize  the  tak- 
ing not  only  of  the  seashore  and  other  lands 
purely  for  reservation  purposes,  but  also 
of  other  tracts  in  the  designated  territory 
to  be  sold  or  leased  to  private  individuals, 
or  held  without  appropriation  to  the  use 
of  the  public,  which  means  inferentially  a 
holding  for  private  uses.  When  applied  to 
the-  subject-matter,  namely,  an  existing 
summer  resort  with  all  its  equipment  of 
cottages  and  other  appurtenances,  it  is 
difficult  to  say  which  of  these  two  is  the 
dominant  aim. 

The  construction  put  by  the  commission 
upon  the  powers  conferred  by  the  act  as 
revealed  by  their  conduct  is  in  accordance 
with  this  interpretation.  It  merely  indi- 
cates the  natural  meaning  of  the  act.  The 
taking,  which  is  made  a  part  of  the  record, 
shows  generally  a  careful  exclusion  of  most 
of  the  lots  not  owned  by  the  petitioner, 
even  though  in  numerous  instances  this 
results  in  an  interruption  of  the  shore  line, 
and  in  many  others  leaves  small  lots  owned 
by  individuals  surrounded  by  land  taken. 
The  impression  created  by  looking  at  the 
plan  of  the  taking  was  not  inaccurately  de- 
scribed in  argument  as  a  "checker  board" 
effect.  It  was  found  by  the  land  court  that 
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the  commission  interpreted  the  aet  to  au- 
thorize them  legally  to  "take  such  lands  as 
they  did  take  for  the  purpose  of  carrving 
out  the  intent  of  the  law,  whidi,  for  the 
protection  of  the  present  cottsige  ownen 
and  people  who  in  the  future  maj  b^ome 
cottage  owners  or  occupants,  was  to  be 
done  by  leasing  or  selling  the  lands  takezL" 
This  statement  aptly  summarixcs  the  ef- 
fect of  the  act.  It  authorizes  the  taking  ol 
land  a  part  of  which  may  never  be  intendeif 
for  any  public  purpose,  but  for  lease  or 
sale  for  private  use.  It  would  be  possilk 
for  the  commissions,  although  strictly  fol- 
lowing the  terms  of  the  statute,  to  take 
this  entire  summer  colony  with  its  numer- 
ous houses  and  other  buildings,  and  sub- 
stitute themselves  for  the  petitioner  as 
landlord,  and  lease  all  the  cottages  asd 
buildings  indefinitely,  or  ultimately  to  sell 
them.  The  statute  would  enable  thr  es- 
tablishment of  what  in  essence  would  be  a 
scheme  for  utilizing  and  developing  a  sea- 
shore summer  resort  for  the  benefit  of  cot- 
tagers on  a  scale  of  some  magnitude.  Thii 
being  the  meaning  of  the  statute, ''it  re- 
mains to  inquire  whether  it  is  within  the 
scope  of  legislative  power. 

The  acquisition  of  land  undo'  the  power 
of  eminent  domain  to  be  devoted  to  pri- 
vate uses  has  been  recently  considered  asd 
discussed  somewhat  at  length.  It  has  beea 
said  that  the  exercise  of  the  power  of  the 
state,  either  through  taxation  or  eminent 
domain,  to  take  land  from  one  person  witk 
the  intent  of  handing  it  over  to  another 
person,  is  not  a  public  purpose,  and  is  ogb- 
trary  to  basic  and  essential  principles  of 
free  government.  Opinion  of  Justices.  204 
Mass.  607,  27  L.R.A.(N.S.)  483,  91  N.  E. 
405.  The  underlying  objection  is  that  the 
main  end  of  legislation  for  this  purpose  ii 
a  private  utility  rather  than  the  general 
good.  While  incidentally  it  may  be  as 
advantage  to  the  public  that  private  per- 
sons prosper,  if  the  essential  character  of 
the  transaction  in  its  direct  object  is  pri- 
vate benefit  to  individuals,  the  purpose  ii 
not  public.  In  a  general  sense  it  is  of  pub- 
lic interest  that  the  people  be  well  hous^l 
but  this  does  not  authorize  the  state  to 
become  the  general  landlord.  That  subjeet 
is  a  proper  one  for  the  exercise  of  the  polin 
power,  but  not  of  eminent  domain.  It  was 
said  by  the  court,  speaking  through  Mr. 
Justice  Harlan  in  Madisonville  Traction  Co. 
v.  St.  Bernard  Min.  Co.  198  U.  S.  239,  251, 
49  L.  ed.  462,  25  Sup.  Ct.  Rep.  251,  256:  **J% 
is  fundamental  in  American  jurispmdenoe 
that  private  property  cannot  be  taken  by 
the  government,  national  or  state,  except 
for  purposes  which  are  of  a  public  character, 
although  such  taking  be  accompanied  br 
*  compensation  to  the  owner.    That  princi]^ 
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•     .    .    grows  out  of  the  essential   nature 
of  all  free  governments." 

Private  property  cannot  be  taken  directly 
or  indirectly  for  a  private  end.  It  cannot 
be  seized  ostensibly  for  a  public  use  and' 
then  diverted  to  a  private  use.  Legislation 
which  is  designed,  or  which  is  so  framed 
that  it  may  be  utilized,  to  accomplish  the 
ultimate  result  of  placing  property  in  the 
hands  of  one  individual  for  private  enjoy- 
ment after  it  has  been  taken  from  another 
individual  avowedly  for  a  public  purpose, 
is  unconstitutional.  It  would  enable  that 
to  be  achieved  by  indirection  which  by  plain 
statement  would  be  impossible.  These  prin- 
ciples have  been  expounded  at  length  in 
early  decisions  and  recent  opinions  of  this 
court  with  affluent  citation  of  authorities. 
It  is  not  necessary  to  do  more  than  refer 
to  a  few  of  them.  The  case  at  bar  is  in- 
distinguishable from  them.  Lowell  v.  Bos- 
ton, 111  Mass.  454,  15  Am.  Rep.  39;  Wil- 
kins  V.  Jewett,  139  Mass.  29,  29  N.  £.  214; 
Mead  v.  Acton,  139 -Mass.  341,  1  N.  E.  413; 
Opinion  of  Justices,  204  Mass.  607,  27 
L.R.A.(N.S.)  483,  91  N.  E.  405;  Opinion 
of  Justices,  204  Mass.  616,  91  N.  E.  578; 
Opinion  of  Justices,  211  Mass.  624,  42 
L.R.A.(N.S.)  221,  98  N.  E.  611.  See  also 
Hairston  v.  Danville  &  W.  R.  Co.  208  U.  S. 
598,  52  L.  ed.  637,  28  Sup.  Ct.  Rep.  331,  13 
Ann.  Cas.  1008;  Sanborn  v.  Van  Duyne,  90 
Minn.  215,  96  N.  W.  41;  Brown  v.  Gerald, 
100  Me.  351,  70  L.R.A.  472,  109  Am.  St. 
Rep.  526,  61  Atl.  785. 

The  statute  in  the  case  at  bar  differs  ma- 
terially from  others  where  the  right  to  sell 
portions  of  real  estate  taken  by  eminent  do- 
main has  been  conferred.  The  metropolitan 
water  act  (Stat.  1895,  chap.  488,  §  11)  au- 
thorizes the  sale  of  land  "no  longer  needed 
for  the  waterworks,"  and  the  lease  of  "prop- 
erty not  then  so  needed."  Property  ac- 
quired for  the  metropolitan  sewerage  sys- 
tem "no  longer  needed"  therefor  may  be  sold 
(Stat.  1892,  chap.  251,  §  1),  while  the  met- 
ropolitan park  commission,  "for  all  pur- 
poses not  inconsistent  with  the  purposes 
specified  in  the  act  establishing  said  com- 
mission," are  given  certain  modified  rights 
of  granting  interests  in  lands.  Statutes 
like  these,  where  the  right  to  sell  or  lease 
manifestly  is  purely  incidental  to  the  chief 
public  end,  and  is  confined  by  fair  intend- 
ment to  land  or  buildings  either  once  ac- 
tually needed  and  used,  which  have  ceased 
so  to  be  needed,  or  which  by  lease  may  pro- 
mote the  general  public  aim,  afford  no  sup- 
port to  the  broad  powers  here  attempted 
to  be  created.  See  Boston  v.  Boston  Elev. 
R.  Co.  215  Mass.  41,  102  N.  E.  79. 
The  same  is  true  of  the  right  to 
develop    and    sell    power    as    incidental    to 


488,  §  3 ;  United  States  v.  Chandler-Dunbar 
Water  Power  Co.  229  U.  S.  53,  72,  73,  57 
L.  ed.  1063,  1079,  33  Sup.  Ct.  Rep.  667. 
An  absolute  and  unqualified  power  to  sell 
and  lease  such  as  the  present  statute  con- 
fers is  different  in  kind  from  the  carofully 
guarded  powers  conferred  by  the  statutes 
to  which  we  have  referred.  Moreover,  a 
right  to  sell,  when  no  longer  needed,  prop- 
erty taken  or  used  for  a  public  enterprise 
requiring  extensive  works  of  construction, 
where  during  the  period  of  excavation  or 
building  land  might  be  needed  which  would 
have  no  use  on  the  completion  of  the  work, 
is  quite  distinguishable  from  land  taken  for 
park  or  reservation  purposes. 

The  taking  here  is  not  of  a  vast  extent 
of  wild  or  unsurveyed  land  whose  agricul- 
tural and  other  possibilities  are  undis- 
covered. It  is  in  one  of  the  oldest  towns 
of.  the  state,  is  relatively  small  in  area, 
and  is  a  settled  community  with  a  large 
number  of  cottages,  and  all  its  character- 
istics thoroughly  capable  of  ^easy  compre- 
hension. It  requires  no  discussion  to  dis- 
tinguish the  power  conferred  by  the  present 
statute  from  that  given  to  the  metropolitan 
park  conmiission  and  other  like  officers  to 
construct  or  lease  buildings  manifestly  in 
furtherance  of  the  convenient  use  by  the 
people  of  the  parks  and  reservation.  A 
shelter  or  a  restaurant  or  a  bath  house,  to 
which  all  have  access  on  equal  termS)  do 
not  stand  on  the  same  basis  as  a  resort  to 
a  considerable  extent  devoted  to  cottages 
to  be  leased  to  private  families,  and  from 
which  when  leased  or  sold  the  public  must 
be  excluded. 

The  cases  relied  upon  by  the  common- 
wealth plainly  are  distinguishable.  In  Bos- 
ton .V.  Talbot,  206  Mass.  82,  91  N.  E.  1014, 
the  dominant  purpose  of  the  act  under  con- 
sideration was  the  construction  of  the  tun- 
nel in  Boston.  Its  terms  did  not  permit  a 
taking  of  land  with  a  contemporaneous 
knowledge  and  purpose  that  a  definite  and 
separable  part  was  not  necessary  for  the 
public  use.  The  authority  to  sell  land  taken 
was  conferred  only  when,  in  the  judgment 
of  the  transit  commission,  it  "shall  cease 
to  be  needed,"  plainly  implying  an  adjudi- 
cation that  once  it  had  been  needed,  but  by 
reason  of  changed  conditions  was  no  longer 
required.  The  real  estate  there  in  quustion 
consisted  in  large  part  of  horizontal  planes 
of  a  building,  a  substantial  part  of  one 
floor  of  which  was  used  permanently  for 
the  tunnel,  and  considerations  of  economy 
in  taking  an  entire  estate  were  weighty  in 
sustaining  the  statute.  The  reasoning  of 
that  opinion  shows  a  wide  divergence  from 
the  arguments  urged  on  behalf  of  the  com- 
monwealth, and  a  reliance  upon  quite  dif- 


a    public    undertaking.     Stat.    895|    chap,    ferent  facts.    The  only  one  there  relied  on 
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which  seems  to  us  to  have  any  connection 
with  the  case  at  bar  is  that  it  may  be 
cheaper  to  take  the  entire  estate  of  the 
petitioner  with  the  power  to  sell  or  lease 
a  part  of  it,  than  to  take  the  part  intended 
to  be  used  for  a  reservation.  The  dominant 
purpose  of  this  act  affords  no  justification 
for  the  application  of  that  principle.  Here 
no  excavations  or  constructions  are  con- 
templated which  w^arrant  the  inference  that 
any  property  would  be  injured  in  such  a 
way  as  to  cause  real  apprehensions  of  fu- 
ture danger  which  might  prove  groundless 
in  actual  experience  or  embarrassment  in 
the  assessment  of  damages.  Any  taking  of 
a  part  of  the  property  of  the  petitioner  ap- 
partmently  would  present  the  ordinary  ques- 
tions of  assessment  of  damage,  which  are 
of  common  occurrence.  Moore  v.  Sanford, 
151  Mass.  286,  7  L.R.A,  161,  24  N.,E.  323, 
upheld  the  constitutionality  of  a  statute 
which  authorized  the  taking  and  filling  of 
flats  adjacent  to  flats  of  the  commonwealth, 
and  the  subssquent  sale  of  the  filled  land. 
But  this  was  on  the  express  ground  that 
it  was  for  the  improvement  of  Boston  Har- 
bor, to  wljich  was  annexed  the  reclamation 
of  property  of  little  or  no  worth  without 
such  improvement.  The  principle  of  de- 
velopment of  lands  substantially  useless  un- 
der private  control,  compared  with  their 
potential  value  as  part  of  a  general  scheme 
of  public  improvement  through  the  regula- 
tion of  the  common  interests  of  owners, 
always  has  been  relied  on  with  caution, 
although  it  was  held  to  be  constitutional 
in  our  early  case  of  Talbot  v.  Hudson,  16 
Gray,  417,  and  has  been  applied  in  support- 
ing the  numerous  statutes  establishing  irri- 
gation districts.  Fallbrook  Irrig.  Dist.  v. 
Bradley,  164  U.  S.  112,  41  L.  ed.  330,  17 
Sup.  Ct.  Rep.  56;  Clark  v.  Nash,  198  U. 
S.  361,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep. 
676,  4  Ann.  Cas.  1171;  Strickley  v.  PTigh- 
land  Boy  Gold  Min.  Co.  200  U.  S.  627,  60 
L.  ed.  581,  26  Sup.  Ct.  Rep.  301,  4  Ann. 
Cas.  1174.  See  Otis  Co.  v.  Ludlow  Mfg.  Co. 
186  Mass.  89,  104  Am.  St.  Rep.  563,  70 
X.  E.  1009,  s.  c.  201  U.  S.  140,  60  L.  ed. 
696,  26  Sup.  Ct.  Rep.  353;  Turner  v.  Nye, 
154  Mass.  579,  582.  14  L.R.A.  487,  28  N.'e. 
1048;  Wurts  v.  Hoagland,  114  U.  S.  606, 
29  L.  ed.  229,  5  Sup.  Ct.  Rep.  1086.  But 
this  principle  has  no  relation  to  the  case 
at  bar.  Hellen  v.  Medford,  188  Mass.  42, 
69  L.R.A.  314.  108  Am.  St.  Rep.  459.  73 
N.  E.  1070,  affords  no  support  to  the  con- 
tention of  the  commonwealth.  The  statute 
there  under  consideration  was  held  to  be 
unconstitutional,  but  the  plaintifT  was  not 
in  a  position  to  take  advantage  of  it,  a 
principle  frequently  applied,  but  having  no 
bearing  upon  the  issues  here  raised,  where 
the  petitioner  from  the  beginning  has  as- 
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sailed  this  statute  and  has  done  nottung  to 
waive  its  rights. 

It  is  impossible  to  separate  the  valid  from 
the  invalid  parts  of  this  statute.  The  power 
of  the  commission  to  take  land  is  inex- 
tricably interwoven  with  the  power  to  s«-ll 
and  lease  land  so  taken.  It  cannot  be  de- 
termined how  the  legislature  would  hav« 
dealt  with  the  subject-matter  if  its  atten- 
tion had  been  directed  specifically  to  tie 
point  that  land  and  buildings,  including  i 
large  number  of  dwelling  houfies,  could  not 
be  taken  for  the  purpose  of  lease  and  sale 
under  the  changed  conditions  of  being  in 
the  neighborhood  of  a  public  reservation. 
and  the  expense  of  the  undertaking  lessened 
by  the  revenue  to  be  derived  therefrom. 
Different  financial  and  other  quest ians 
would  have  been  presented,  which  might 
have  caused  the  general  court  to  have  re- 
frained from  action,  or  to  have  enact^^d  a 
statute  of  other  tenor.  Edwards  ▼.  Bruor- 
ton,  184  Mass.  629,  69  N.  E.  328;  Com.  t. 
Hana,  196  Mass.  262,  267,  11  L.ILA.(X.S.i 
799,  122  Am.  St.  Rep.  251,  81  N.  E.  149. 
11  Ann.  Cas.  514. 

We  feel  constrained  to  pronounce  the 
statute  unconstitutional.  It  becomes  un- 
necessary to  pass  upon  the  other  questions 
raised  by  the  report. 

Case  remanded  to  the  Land  Court  for  fur- 
ther proceedings  in  accordance  with  thii 
opinion. 


NEW  YORK  COURT  OF  APPEALS. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK 
EX  REL.  JOHN  MITCHELL,  Appt., 

v. 
WILLIAM    SOHMER,    State    Comptroller. 

Respt. 

(209  N.  Y.  151,  102  N.  E.  593.) 

Officers  —  vacancy  —  ad  Interim  power 
of  appointment  —  resignation  after 
adjournment  of  senate. 

Under  a  statute  providing  that  an  o£ee 
shall  be  deemed  vacant  for  the  purpose  of 

Xote,  —  Rioht  of  governor  or  I^reftident 
to  malce  an  ad  interim  appointment 
to  an  office  whose  fixed  term  expires 
before  the  senate's  adjournment, 
where  the  incumbent  is  authorized 
to  hold  over  until  his  successor  is  ap- 
pointed. 

This  note  does  not  include  cases  on  the 
question  whether,  when  a  new  office  is 
created  by  a  legislature  or  by  Congress,  th«» 
governor  or  President  may  invoke  his  ai 
interim  power  of  appointment  after  the  ad- 
journmont  of  the  legislative  body. 

The  few  cases  coming  within  the  scope  d 
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choosing  a  successor  after  the  expiration  of 
the  ttrm,  the  governor  cannot,  where  the 
term  expires  while  the  senate  is  in  session, 
appoint  a  successor  upon  the  resignation 
of  tlie  incumbent  after  its  adjournment,  al- 
though under  the  statute  he  held  over  until 
his  successor  was  appointed,  where  other 
portions  of  the  statute  provide  that  a 
vacancy  occurring  in  the  office  of  one  ap- 
pointed by  the  governor,  with  the  advice 
of  the  senate,  shall  be  filled  in  the  same 
manner  as  the  original  appointment  was 
made,  but  giving  the  governor  ad  interim 
pov^'er  of  appointment  if  the  vacancy  occu-rs 
other  than  by  expiration  of  the  term  while 
the  senate  was  not  in  session,  and  declaring 


that  an  office  may  become  vacant  by  resig- 
nation before  expiration  of  the  term. 

(Cullen,  Ch.  J.,  and  Werner,  J.,  dissent.) 

(June  20,  1913.) 

APPEAL  by  relator  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  an  or- 
der of  a  Special  Term  for  Albany  County 
denying  a  writ  of  mandamus  to  compel  the 
state  comptroller  to  pay  to  relator  the 
salary  of  the  office  of  commissioner  of 
labor.     Affirmed. 


this  note  involve  neither  the  resignation  of 
a  hold  over  nor  constitutional  or  statutory 
provisions  similar  to  those  of  the  New  York 
statute.  The  cases  referred  to  uniformly 
hold  that  where  an  officer  is  legally  author- 
ized to  hold  over  and  discharge  the  duties 
of  the  office  until  his  successor  is  appointed, 
no  vacancy  arises  from  the  expiration  of 
the  term  which  will  warrant  the  executive 
exercise  of  his  special  or  provisional  power 
of  appoinment.  Those  cases,  unlike  People 
EX  BEL.  Mitchell  v.  Sohmeb,  rest  upon  the 
theory  that  so  long  as  there  is  a  legal  in- 
cumbent there  can  be  no  vacancy,  and  that 
this  theory  applies  where  the  incumbent  is 
a  hold  over.  The  Sohmeb  Case,  it  will  be 
observed,  though  holding  that  there  was  no 
vacancy  warranting  an  executive  appoint- 
ment, is  based  upon  the  ground  that  the 
expiration  of  the  fixed  term  of  office  ipso 
facto  created  a  vacancy,  notwithstanding 
the  statutory  provision  for  holding  over, 
and  thus  forestalled  the  creation  of  a  va- 
cancy by  the  resignation  of  the  hold  over. 
Therefore,  apart  from  the  statutory  provi- 
sions involved,  the  Sohmeb  Case  would 
seem  opposed  to  the  other  decisions  on 
theory,  since  the  logical  conclusion  to  be 
drawn  from  the  other  cases  would  seem  to 
be  that  as  there  was  no  vacancy  upon  the 
expiration  of  the'  term,  the  resignation  of 
the  hold  over  would  create  a  vacancy  which 
might  justify  executive  action. 

But  there  is  a  fundamental  theory  which 
the  Sohmeb  Case  has  in  common  with  the 
others,  and  that  is  that  the  various  statu- 
tory and  constitutional  provisions  indicate 
clearly  a  purpose  to  circumscribe  the  ap- 
pointing power  of  the  governor  or  President 
so  far  as  it  can  be  done  consistently  with 
the  public  welfare;  but  it  is  also  a  funda- 
mental theory  recognized  by  the  courts, 
that  the  makers  of  Constitutions  and  stat- 
utes were  just  as  much  influenced  by  a  de- 
sire to  provide  against  all  contingencies 
which  might  result  in  the  existence  of  an 
office  without  an  incumbent.  In  the  main 
it  may  be  said  that  the  executive's  power 
of  provisional  appointment  is  given  for,  and 
only  for,  the  purpose  of  providing  against 
the  temporary  lapse  of  a  governmental  func- 
tion as  a  result  of  there  being  in  office  no 
legal  incumbent  to  exercise  that  function. 
It  would  seem,  therefore,  that  whenever  pos- 
sible, the  statutory  and  constitutional  pro- 
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visions  should  be  so  construed  as  to  dimin- 
ish rather  than  increase  the  possibility  of 
official  vacancies. 

It  has  already  been  stated  that  the  courts 
are  quite  generally  agreed  that,  so  long 
as  there  is  m  office  a  person  legally  author- 
ized to  hold  the  same  and  discharge  its 
duties,  whether  he  be  one  lawfully  elected 
or  appointed  for  a  fixed  term  or  whether 
he  be  a  hold  over,  there  is  no  vacancy  with- 
in the  meaning  of  statutory  or  constitution- 
al provision  authorizing  special  or  tem- 
porary appointment  by  the  executive.  As 
an  illustration  of  the  attitude  of  the  courts 
on  this  more  general  question,  reference 
may  be  had  to  an  early  New  York  case 
denying  the  right  of  the  governor  to  ap- 
point, even  where  the  terra  expired  after 
the  legislative  adjournment,  and  holding 
that  the  sole  object  of  such  an  ad  interim 
appointment  was  to  prevent  a  public  in- 
jury through  want  of  an  incumbent  until 
an  appointment  could  be  made  in  the  regu- 
lar mode,  and  that  where  there  was  a  hold- 
over provision  there  was  no  vacancy  en- 
titling the  governor  to  appoint.  Tappan  , 
V.  Gray,  9  Paige,  607,  affirmed  in  7  Hill, 
259. 

So  it  is.  when  the  courts  come  down  to 
the  question  as  to  ad  interim  appointments 
where  the  term  expires  during  a  session  of 
the  legislature,  but  the  statute  provides 
for  holding  over.  In  such  circumstances 
the  courts  nold  in  the  case  of  an  officer  ap- 
pointed by  the  legislature  or  either  body 
thereof,  or  by  the  governor,  with  the  advice 
and  consent  of  the  legislature  or  either 
body,  that  there  is  no  vacancy  at  the  end 
of  the  term,  since  the  "hold-over"  provision 
is  expressly  designed  to  meet  such  a  con- 
tingency, and  that  the  governor  cannot  exer- 
cise his  special  power  of  appointment  when 
the  term  of  office  expires  during  a  legis- 
lative session.  It  is  so  held  where  the 
constitutional  or  statutory  provision  re- 
lating to  ad  interim  appointments  provides 
that  when  an  officer  ordinarily  appointed 
with  the  consent  of  the  legislature  shall, 
during  the  recess,  die  or  his  office  in  any 
manner  "become  vacant,"  the  governor  shall 
have  power  to  fill,  etc.  (People  ex  rel. 
Ewing  V.  Forquor,  1  Breese  [111.]  68) ;  or 
under  a  constitutional  or  statutory  pro- 
vision that  where  the  power  is  to  be  exer- 
cised when  the  vacancy  "occurs  or  happens" 
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Statement  by  Chase,  J.: 

The  relator  applied  to  the  Bupreme  court 
for  a  writ  of  mandamus  to  compel  the  state 
comptroller  to  issue  his  warrant  for  the 
payment  of  salary  to  which  the  relator  as- 
serts he  is  entitled  by  virtue  of  his  incum- 
bency of  the  office  of  state  commissioner  of 
labor,  to  which  he  claims  to  have  been  ap- 
pointed by  the  governor  on  May  16,  1913; 
and  the  question  is  whether  the  relator  was 
legally  appointed  to  the  office  of  commis- 
sioner of  labor.  At  special  term  the  writ 
was  denied,  and  in  the  appellate  division 
there  was  an  affirmance  by  a  divided  court. 
The  facts  are  undisputed. 


Prior  to  January  1,  1913,  John  Williams 
held  the  office  of  state  labor  eommisaioDer 
under  a  regular  appointment  for  a  term  of 
I  four  years,  which  expired  on  December  31, 
1912.  On  April  21,  1913,  the  legislature 
then  being  in  regular  session,  the  governor 
nominated  John  Mitchell  for  the  office  a^d 
sent  his  name  to  the  senate  for  confirmatioiL 
On  May  2,  1913,  the  senate  notified  the 
governor  of  its  refusal  to  confirm  the  nomi- 
nation. On  May  3,  1913,  the  governor  again 
nominated  Mitchell  and  sent  his  name  to 
the  senate.  The  senate  at  once  acted  a<i- 
versely  upon  the  nomination  and  adjourned 
sine  die.     On  the  16th  day  of  May,  191  a, 


when  the  legislature  is  not  in  session  (State 
ex  rel.  Carson  v.  Harrison,  113  Ind.  434, 
3  Am.  St.  Rep.  663,  16  N.  E.  384;  State  ex 
rel.  Lyon  v.  Bowden,  92  S.  C.  393,  75  S.  E. 
866).  To  the  same  effect  is  State  ex  rel. 
Atty.  Gen.  v.  Rareshide,  32  La.  Ann.  934. 
in  which  the  court  states  that  such  a  re- 
sult is  demanded  by  the  Louisiana  consti- 
tutional and  statutory  provisions,  but  does 
not  disclose  their  language.  Indeed,  a  like 
result  was  reached  in  State  ex  rel.  Tred- 
•  way  ▼.  Lusk,  18  Mo'.  333,  under  a  conptitu- 
tional  provision  that  when  any  office  shall 
become  vacant  the  governor  shall  fill  such 
vacancy.  The  same  is  true  of  State  ex  rel. 
Wagner  v.  Compson,  34  Or.  25,  54  Pac.  349. 
In  Re  District  Attorney,  7  Am.  Law  Reg. 
N.  S.  786,  Fed.  Gas.  No.  3,924,  denying  the 
President's  right  to  made  an  ad  interim 
appointment  where  the  term  expired  during 
a  session  of  tlie  Senate,  the  court  expressed 
the  opinion  that  the  provision  of  the  tenure 
of  office  at  that  certain  appointive  officers 
should  hold  office  until  their  successors 
should  be  appointed  did  not,  in  .view  of  a 
further  provision  that  nothing  ifi  the  act 
should  be  construed  to  extend  any  term  of 
office  limited  by  law,  be  regarded  as  extend- 
ing the  term  so  as  to  warrant  an  od  interim 
appointment  of  a  successor  whose  fixed  term 
expired  during  a  session  of  the  Senate,  un- 
der the  constitutional  provision  giving  the 
President  power  to  fill  all  vacancies  that 
might  happen  during  the  recess  of  the  Sen- 
ate, by  granting  commisBions  which  should 
expire  at  the  end  of  their'  next  session.  But 
in  reaching  its  decision  it  seems  that  the 
court  laid  greater  stress  on  the  fact  that 
the  person  whose  successor  was  sought  to 
be  appointed  in  the  case  was  in  office  at 
the  time  of  the  enactment  of  the  tenure  of 
office  act,  and  that  therefore  the  "hold-over** 
provision  did  not  apply,  irrespective  of  the 
effect  of  the  provision  that  nothing  in  the 
act  should  be  construed  to  extend  any 
fixed  term  of  office.  It  is  also  to  be  noted 
that  the  court  construed  the  word  "happen" 
in  the  constitutional  provision  giving  the 
President  power  of  ad  interim  appointment 
to  mean  not  merely  "happen  to  exist,**  but 
to  be  confined  to  oases  in  which  a  vacancy 
should  for  the  first  time  occur  during  the 
recess  of  the  Senate. 

So,    where    one    is,    under    constitutional 
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authority,  appointed  to  fill  an  unexpirt^d 
term  of  an  elective  judgship  whose  incum- 
bent has  resigned,  he  takes  the  tatter's  right 
to  hold  over  until  the  election  of  the  suc- 
cessor, and  the  governor  therefore  has  no 
right  at  the  expiration  of  the  regular  terio 
to  make  an  appointment.  State  ex  ret 
Hoyt  V.  Metcalfe,  80  Ohio  St.  244,  88  K.  £. 
738. 

Attention  is  also  directed  to  Bradv  t. 
Howe,  60  Miss.  607,  holding  that  where  s 
fixed  term  will  expire  during  a  recess  of 
the  senate,  the  governor  cannot  make  aa 
ad  interim  appointment  to  which  the  Cui»- 
stitution  requires  the  consent  of  the  senate, 
where  it  is  provided  by  statute  that  tbe 
governor  shall  appoint  by  and  with  the  con- 
sent of  the  senate  where  the  term  is  about 
to  expire. 

In  view   of   the   fact   that   in    numeroas 
jurisdictions  the   courts   have   been    called 
upon    to   decide   whether   a   hold-over    pro- 
vision  is  a  limitation  upon   the   power  of 
choosing  a  successor,  it  may  well   be  that 
the  New  York  legislature,  in  providing  that 
"after  the  expiration  of  such  term,  the  of- 
fice shall  be  deemed  vacant  for  the  purpose 
of  choosing  his  successor,"  merely  intended 
to  dispense  with  the  necessity  of  a  judicial 
construction  in  New  York,  and  to  make  it 
clear  that   the   hold-over   provision   should 
not  prevent  the  selection  of  a  successor  in 
the  regular  mode;   that  is,  with    the   con- 
sent and  advice  of  the  senate.    While  it  i« 
true  that   under   the  express   provision   cf 
the  statute  there  was  a  vacancy  in  a  sens« 
upon  the  expiration  of  the  term,  it  is  to  be 
observed  that  in  the  prevailing  opinion  in 
the  SoHMEB  Case  no  reference  is  made  to 
that  provision  of  §  5  which  declares  that 
an  officer  holding  over  for  one  or  more  en- 
tire terms  shall,  for  the  purpose  of  choo^inc 
his  successor,  be  regarded  as  having   befs 
newly   chosen   for  such   term.     This    latter 
provision   is  said  by  Judge   Cullen   in    his 
dissenting   opinion   to  malce   it   clear   that 
the   words,    "expiration    of    the    term,"    as 
used  in  the  statute,  meant  not  merely  the 
period    of    time    for    which    the    officer    i» 
in    the    first    instance    appointed,    but    t-e 
time  which,  under  the  law,  he  has  a  ri^-'t 
to  serve,  and  that  in  the  true  sense  of  th€ 
word  all  of  that  period  constituted  the  io- 
cumbent's  term.  L.  A.  W. 


1013. 


PEOI»LE  BX  BBL.  MITCHELL  v.  SOHMEH. 


1205 


Williams  sent  his  resignation  to  the  gover- 
nor^ which  was  accepted,  and  thereupon 
Jklitehell  was  appointed  to  fill  the  vacancy 
^^Lich  is  claimed  to  have  been  thus  created. 
Mr.  D.  Cady  Hcrrlck,  for  appellant: 
The  governor  has  the  right  to  fill  a 
vacancy  in  an  office  of  an  officer  appointed 
hry  the  governor  by  and  with  the  consent 
of  the  senate  when  such  vacancy  occurs  or 
exists  otherwise  than  by  the  expiration  of 
WL  term,  while  the  senate  is  not  in  session. 
In  this  case  there  was  no  vacancy  occurring 
or  existing  while  the  senate  was  in  session 
except  for  the  purpose  of  appointing  a 
successor  to  the  then  incumbent. 

23  Am,  &  Eng.  Enc.  Law,  2d  ed.  348,  349; 
Throop,  Pub-  Off.  1892,  ed.  §  413,  p.  419; 
Stocking  V.  State,  7  Ind.  326 ;  Collins  v.  State, 
8  Ind.  344 ;  State  ex  rel.  Carson  v.  Harrison, 
113  Ind.  434,  3  Am.  St.  Rep.  663,  16  N.  E. 
384;  State  v.  Howe,  25  Ohio  St.  688,  18  Am. 
Rep.  321;  Tappan  v.  Gray,  9  Paige,  507; 
People  ex  rel.  Brown  v.  Woodruff,  32  N.  Y. 
355;  People  ex  rel.  Melony  v.  Whitman,  10 
Cal.  38;  People  ex  rel.  Simpson  v.  Van 
Home,  18  Wend.  515;  People  ex  rel.  Wood 
V.  La  Combe,  34  Hun,  405;  People  ex  rel. 
Davis  V.  Gardner,  45  N.  Y.  816;  People  ex 
rel.  Woods  v.  Crissey,  91  N.  Y.  616;  People 
ex  rel.  Kehoe  v.  Fitchie,  76  Hun,  80,  28 
N.  Y.  Supp.  600. 

Williams'  resignation  was  made  to  the 
governor  in  writing,  and  the  moment  it  was 
made  his  office  became  vacant. 
Olmsted  v.  Dennis,  77  N.  Y.  378. 
The  resignation  created  a  vacancy  which 
it  was  the  duty  of  the  governor  to  fill. 
People  ex  rel.  Jackson  v.  Potter,  47  t^.  Y. 
385. 

Williams  was  not  compelled  to  hold  over 
after  his  term  had  expired  and  his  successor 
appointed  and  qualified. 

People  ex  rel.  Hanrahan  v.  Board  of  Met- 
ropolitan Police,  26  N.  Y.  326;  Re  Farrow, 
3  Fed.  112;  State  ex  rel.  Fritts  v.  Kuhl,  51 
N.  J.  191,  17  AtL  102. 

Messrs.  Joseph  A.  Kellogg,  Claude  T. 
I>awes,  and  Thomas  Carmody,  Attorney 
General,  for  respondent: 

When  a  term  of  office,  appointment  to 
which  is  by  the  governor  with  the  consent 
of  the  senate,  has  expired,  there  is  no  pow- 
er in  the  governor  to  make  an  appointment 
during  a  recess  of  the  senate. 

People  ex  rel.  Jackson  v.  Potter,  47  N. 
Y.  376;  People  v.  Tilton.  37  Cal.  614;  Tap- 
pen  V.  Gray,  9  Paige,  506. 

After  a  term  has  expired  the  governor 
may  not,  without  the  consent  of  the  senate, 
appoint  in  recess  to  an  office  requiring  the 
consent  of  both,  when  the  hold  over  is  dis- 
charging the  duties  of  the  office. 

People  V.  Bissell,  49  Cal.  407;  People 
V.  Parker,  37  Cal.  639;  People  ex  rel.  Laine 
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V.  Tyrrell,  87  Cal.  475,  25  Pac.  684;  State 
ex  rel.  Atty.  Gen.  v.  Rareshide,  32  La.  Ann. 
934;  State  ex  rel.  Wagner  v.  Compson,  34 
Qr.  25,  54  Pac.  349;  State  ex  rel.  Carson  v. 
Harrison,  113  Ind.  434,  3  Am.  St.  Rep.  663, 
16  N.  E.  384;  Smoot  v.  Somerville,  59  Md. 
84;  State  ex  rel.  Richardson  v.  Henderson, 
4  Wyo.  550,  22  L.R.A.  751,  35  Pac.  617; 
People  ex  rel.  Brown  v.  Woodruff,  32  N. 
Y.  355. 

Mr.  Mitchell,  not  having  been  validly 
appointed  commissioner  of  labor,  can  make 
no  claim  to  the  salary  of  the  office. 

Demarest  v.  New  York,  147  N.  Y.  203,  41 
N.  E.  405;  Martin  v.  New  York,  176  N.  Y. 
371,  68  N.  E.  640;  Dolan  v.  New  York,  68  N. 
Y.  274,  23  Am.  Rep.  168;  People  ex  rel.  Mor- 
ton y.  Tieman,  30  Barb.  193;  People  ex 
rel.  Ryan  v.  French,  91  N.  Y.  265 ;  Stemmler 
V.  New  York,  179  N.  Y.  473,  72  N.  E.  681. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

The  question  involved  on  this  appeal  is 
not  intricate.  It  is  very  simple,  and  de- 
pends upon  a  construction  of  the  public  of- 
ficers law.  Did  the  office  of  commissioner 
of  labor  become  vacant  at  the  expiration 
of  the  term  of  commissioner  Williams,  and 
remain  so  vacant  within  the  meaning  of 
that  law  for  the  puprose  of  choosing  a  new 
incumbent  for  that  office?  The  office  did 
become  and  was  vacant,  that  is,  empty,  un- 
occupied, without  an  incumbent  after  the 
expiration  of  Commissioner  Williams'  term, 
"for  the  purpose  of  choosing  his  (the  in- 
cumbent's) successor."  That  is  the  express 
provision  of  the  statute.  It  is  urged  that 
the  words  quoted  should  not  be  construed 
to  prevent  an  ad  interim  appointment  in 
case  of  an  actual  "vacancy  occurring  or  ex- 
isting" in  an  office  when  the  senate  is  not 
in  session,  although  the  actual  vacancy  oc- 
curs after  the  expiration  of  such  term  of 
office.  The  statute  does  not  so  qualify  its 
general  language. 

We  are  not  referred  to  any  decision  con- 
struing the  statute  now  in  force  upon  the 
exact  question  in  controversy.  Most  of  the 
decisions  discussed  by  counsel  were  ren- 
dered when  other  statutes  were  in  force. 
The  words  of  §  5  of  the  public  officers  law 
(Consol.  Laws,  chap.  47)  as  follows:  "Af- 
ter the  expiration  of  such  term  (term  of 
office),  the  office  shall  be  deemed  vacant  for 
the  purpose  of  choosing  his  successor,"-^ 
were  new  in  §  5  of  chapter  681  of  the  Laws 
of  1892,  from  which  §  5  of  the  public  of- 
ficers law  was  taken.  Neither  the  words 
quoted  nor  any  similar  language  were  in- 
cluded in  the  Revised  Statutes  (part  1, 
chap.  5,  title  6),  although  it  was  therein 
provided  that  every  public  officer  appointed, 
with  certain  named  exceptions,  "shall  con- 
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tinue  to  discbarge  the  duties  thereof,  al- 
though his  term  of  office  shall  have  ex- 
pired, until  a  successor  in  such  office  shall 
be  duly  qualified/'    Section  9. 

The  following,  among  other  decisions  in 
this  state,  relied  upon  by  the  relator,  were 
rendered  prior  to  said  statute  of  1892  in 
the  construction  of  statutes  existing  at  the 
time  when  the  several  decisions  were  ren- 
dered: Tappan  v.  Gray,  9  Paige,  507;  Peo- 
ple ex  rel.  Simpson  v.  Van  Hornc,  18  Wend. 
616;  People  ex  rel.  Brown  v.  Woodruff,  32 
N.  Y.  355.  The  commissioners  of  statutory 
revision  in  their  notes  say  that  "the  pro- 
visions of  §  6  as  to  appointment  of  succes- 
sors of  officers  holding  over  after  expiration 
of  term  will  clear  the  law  on  the  subject  of 
its  present  ambiguity."  The  decisions  of 
other  states  and  in  the  Federal  courts,  called 
to  our  attention,  are  each  based  upon  the 
particular  statutes  under  consideration.  The 
question  involved  on  this  appeal  is  without 
controlling  precedent. 

What  did  the  legislature  intend  by  the 
words,  "The  office  shall  be  deemed  vacant 
for  the  purpose  of  choosing  his  successor?" 
It  did  not  mean  that  the  office  was  wholly 
vacant  for  all  purposes,  because  the  lan- 
guage quoted  is  used  in  connection  with  the 
provision  that  every  officer,  with  the  excep- 
tions named,  who  enters  upon  the  duties  of 
his  office,  shall,  "unless  the  office  shall  ter- 
minate or  be  abolished,  hold  over  and  con- 
tinue to  discharge  the  duties  of  his  office,  af- 
ter the  expiration  of  the  term  for  which 
he  shall  have  been  chosen,  until  his  successor 
shall  be  chosen  and  qualify."  It  intended 
that  the  office  be  deemed  vacant  in  every 
respect  so  far  as  it  relates  to  a  new  in- 
cumbent as  fully  as  if  the  provision  for  a 
hold  over  had  not  been  therein  included. 

The  statute  deals  with  vacancies  occurring 
in  an  office  when  the  incumbent  is  appointed 
for  a  prescribed  term.  A  vacancy  by  ex- 
piration of  the  term  of  office  is  A  certain 
event  to  occur  at  a  known  time.  The  statute 
also  deals  with  vacancies  that  may  arise 
before  the  expiration  of  the  term  of  office 
by  death  or  other  event,  the  time  of  which 
is  not  known.  It  provides  for  filling  va- 
cancies in  the  two  classes  of  cases.  I  quote 
from  the  statute: 

"§  39.  A  vacancy  which  shall  occur  dur- 
ing the  session  of  the  senate,  in  the  office 
of  an  officer  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the  sen- 
ate, shall  be  filled  in  the  same  manner  as 
an  original  appointment.  Such  a  vacancy 
occurring  or  existinj?  otherwise  than  by  ex- 
piration of  term,  while  the  senate  is  not  in 
session,  shall  be  filled  by  the  governor  for 
a  term  which  shall  expire  at  the  end  of 
twenty  days  from  the  commencement  of  the 
next  meeting  of  the  senate." 
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"§  30.  Every  office  shall  be  vacant  upco 
the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term 
thereof:  (  1)  The  death  of  the  incumbent; 
(2)  his  resignation;  (3)  his  removal  frran 
office;  (4)  his  ceasing  to  be  an  inhabitant 
of  the  state,  or,  if  he  be  a  local  officer,  of 
the  political  subdivision  or*  municipal  cor- 
poration of  which  he  is  required  to  be  i 
resident  when  chosen;  (5)  his  convictioa 
of  a  felony,  or  a  crime  involving  a  violaticB 
of  his  oath  of  office;  (6)  the  judgment  of 
a  court  declaring  void  his  election  or  ap- 
pointment, or  that  his  office  is  forfeited  or 
vacant;  (7)  his  refusal  or  neglect  to  fik 
his  official  oath  or  undertaking,  if  one 
is  required,  before  or  within  fifteen  days 
after  the  commencement  of  the  term  of 
office  for  which  he  ia  chosen,  if  an  elective 
office,  or,  if  an  appointive  office,  within  fif- 
teen days  after  notice  of  his  appointment, 
or  within  fifteen  days  after  the  commence- 
ment of  such  term;  or  to  file  a  renewal  un- 
dertaking within  the  time  required  by  law, 
or,  if  no  time  be  so  specified,  within  fifteen 
days  after  notice  to  him  in  pursuance  of 
law,  that  such  renewal  undertaking  is  re- 
quired. When  a  new  office  or  an  additional 
incumbent  of  an  existing  office  shall  be 
created,  such  office  shall,  for  the  purposes 
of  an  appointment  or  election,  be  vacaDt 
from  the  date  of  its  creation,  until  it  sh&Il 
be  filled  by  election  or  appointment." 

"§  6.  Every  officer  except  a  judicial  of- 
ficer, a  notary  public,  a  commissioner  of 
deeds,  and  an  officer  whose  term  is  fixed  bj 
the  Constitution,  having  duly  entered  on 
the  duties  of  his  office,  shall,  unless  the  of- 
fice shall  terminate  or  be  abolished,  hold 
over  and  continue  to  discharge  the  duties  of 
his  office,  after  the  expiration  of  the  term 
for  which  he  shall  have  been  chosen,  until 
his  successor  shall  be  chosen  and  qualified; 
but  aftf'r  the  expiration  of  such  term,  the 
office  shall  be  deemed  vacant  for  the  purpose 
of  choosing  his  successor.  An  officer  so 
holding  over  for  one  or  more  entire  terms 
shall,  for  the  purpose  of  choosing  his  sne- 
cessor,  be  regarded  as  having  been  newlv 
chosen  for  such  terms.  An  appointment  for 
a  term  shortened  by  reason  of  a  predecessor 
holding  over  shall  be  for  the  residue  of 
^he  term  only." 

It  is  assumed  without  controversy  that 
Commissioner  Williams'  term  of  office  ex- 
pired during  the  'session  of  the  senate,  and 
although  he  remained  in  office  as  a  hold  over, 
as  prescribed  by  §  5  that  section  also  pro- 
vides that  "the  office  shall  be  (is)  deemed 
vacant  for  the  purpose  of  choosing  his  suc- 
cessor." Such  vacancy  continues  until  a 
new  incumbent  is  chosen.  It  does  not  end 
with  the  adjournment  of  the  senate,  to 
occur  again   when    the   senate   reconvciMS. 
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For  the  purpose  of  determining  whether  the 
statute  contemplates  another  and  different 
vacancy  arising  by  reason  of  some  uncer- 
tain event  affecting  a  hold-over  incumbent 
after  the  expiration  of  a  fixed  term  of  of- 
fice, the  first  words  of  §  30  are  important. 
That  section  provides  that  "every  office 
shall  be  vacant  upon  the  happening  of  either 
of  the  following  events  before  the  expiration 
of  the  term  thereof."  The  same  is  true  of 
the  language  of  §  39  as  follows:  "A 
vacancy  occurring  or  existing  otherwise 
than  by  expiration  of  term,  while  the  sen- 
ate is  not  in  session,  shall  be  filled  by  the 
governor"   as  therein  provided. 

The  statute,  as  we  have  seen,  deals  with 
vacancies  occurring  by  reason  of  the  ex- 
piration of  a  term  of  office,  which  is  a  cer- 
tain event,  and  a  vacancy  occurring  before 
the  expiration  of  the  term  of  office,  which 
is  an  uncertain  event.  The  occurrence  of 
any  of  the  events  mentioned  in  §  30  after 
the  expiration  of  the  term  does  not  create 
a  vacancy  for  the  purpose  of  an  appointment 
of  a  successor  incumbent,  to  be  filled  tempo- 
rarily by  the  governor,  because  the  vacancy 
•for  the  purpose  of  choosing  a  successor  has 
existed  by  reason  of  the  statute  from  the 
date  of  the  expiration  of  the  term.  The 
right  to  choQse  a  successor  incumbent  de- 
pends upon  the  statute,  and  not  upon  the 
event  which  removed  the  hold  over  incum- 
bent. 

It  is  plain  as  an  abstract  proposition, 
apart  from  the  words  of  any  provision  in 
regard  thereto,  that  no  vacancy  can  be 
wrought  in  any  office  by  the  act  or  fault  of 
the  incumbent  after  the  expiration  of  the 
term  for  which  he  was  first  entitled  to  hold 
it.  People  ex  rel.  Jackson  v.  Potter,  47 
N.  Y.  375.  The  governor's  power  to  make 
an  od  interim  appointment  is  confined  to 
cases  of  actual  vacancies  arising  from  events 
occurring  before  the  expiration  of  the  term 
of  the  incumbent  of  an  office.  In  all  cases 
other  than  a  vacancy  occurring  before  the 
expiration  of  the  term  of  office,  the  vacancy, 
for  the  purpose  of  appointing  a  successor 
incumbent,  is  deemed  to  exist  from  the  date 
of  the  expiration  of  the  term  of  office. 

In  view  of  the  general  purpose  and  ex- 
press language  of  the  statute,  it  appears 
that  it  was  not  the  intention  of  the  legisla- 
ture, in  providing  when  an  office  shall  be 
deemed  vacant,  to  qualify  or  restrict  the 
purpose  in  any  way  so  far  as  it  relates  to 
choosing  a  new  incumbent,  nor  did  it  in- 
tend to  permit  a  temporary  or  ad  interim 
appointment  by  the  governor  if  an  actual 
vacancy  occurs  after  the  expiration  of  the 
term  in  an  office  occupied  by  a  hold  over. 
By  such  construction,  force  and  effect  is 
given  to  the  language  of  the  statute  and  to 
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I  the  purpose  of  revising  it  as  expresssed  by 
the  commissioners  of  statutory  revision. 

The  public  service  is  not  endangered  by 
the  provisions  of  the  statute.  It  is  provided 
by  §  41  of  the  labor  law  (Consol.  Laws, 
chap.  31),  in  substance,  that  the  duties  of 
an  office  in.  case  of  an  actual  vacancy  de- 
volve upon  the  deputy.  If  the  governor 
considers  an  occasion  extraordinary,  he  can 
call  the  senate  together  to  consider  an 
appointment  by  him.    Const,  art.  4,  §  4. 

The  order  should  be  affirmed,  with  costs. 

Willard  Bartlett,  Collin,  Cuddeback, 
and  Hogan,  JJ.,  concur. 

Cnllen,  Gh.  J.,  dissenting: 

In  1912  John  Williams  was  commissioner 
of  labor,  the  duration  of  whose  office  was 
four  years,  which  expired  December  31, 
1912.  The  office  is  one  created  by  statute 
(Laws  1909,  chap.  36,  §  40,  as  amended 
by  Laws  1913,  chap.  145),  which  provides 
that  the  officer  shall  be  appointed  by  the 
governor  with  the  consent  of  the  senate. 
A  successor  to  Williams  has  never  been  ap- 
pointed; the  first  step  for  that  purpose  hav- 
ing been  taken  on  April  21,  1013,  when  the 
governor  sent  the  name  of  John  Mitchell, 
the  relator,  to  the  senate  for  confirmation 
as  commissioner  of  labor,  but  the  nomina- 
tion was  rejected.  On  May  3,  1013,  the 
governor  against  nominated  the  relator  to 
the  office  and  again  the  relator  was  rejected. 
Under  the  Constitution  the  legislature  con- 
vened on  January  1,  1913,  and  the  senate 
continued  in  session  until  May  3d,  when  it 
adjourned  sine  die.  Mr.  Williams,  despite 
the  expiration  of  the  period  for  which  he 
had  been  appointed  to  office,  under  the  pro- 
visions of  the  public  officers  law  (§6)  con- 
tinued to  hold  his  office  till  May  16th,  on 
which  date,  after  the  adjournment  of  the 
senate,  he  resigned  his  office,  and  thereupon 
the  governor  appointed  the  relator  to  fill 
the  vacancy.  The  relator  duly  qualified. 
At  the  expiration  of  the  month  the  comp- 
troller declined  to  pay  the  relator  his  of- 
ficial salary  on  the  ground  that  his  appoint- 
ment was  made  by  the  governor  without 
authority  of  law,  and  thereupon  the  relator 
applied  for  a  mandamus  to  compel  such 
payment.  The  special  term  held  that  it 
was  invalid  and  denied  his  application  for 
the  writ,  and  that  decision  has  been  af- 
firmed by  the  appellate  division*  by  a  divid- 
ed court. 

The  only  question  in  the  case  is  the  valid- 
ity of  the  relator's  appointment.  The  Con- 
stitution (article  10,  §  5)  prescribes  that 
the  legislature  shall  provide  for  filling  va- 
cancies in  office.  Therefore  the  determina- 
tion of  this  proceeding  depends  solely  upon 
the  statute  law  on  the  subject,  the  material 
parts  of  which  are  the  following  sections  of 
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the  public  officers  law  (ConsoK  Laws,  chap. 
47): 

Section  5 :  "Every  officer  except  a  judicial 
officer,  a  notary  public,  a  commissioner  of 
deods,  and  an  officer  whose  term  is  fixed  by 
the  Constitution,  having  duly  entered  on 
the  duties  of  his  office,  shall,  unless  the  of- 
fice shall  terminate  or  be  abolished,  hold 
over  and  continue  to  discharge  the  duties  of 
his  office,  after  the  expiration  of  the  term 
for  which  he  shall  have  been  chosen,  until 
his  successor  shall  be  chosen  and  qualified  ^ 
but  after  the  expiration  of  such  term,  the 
office  shall  be  deemed  vacant  for  the  purpose 
of  choosing  his  successor.  An  officer  so 
holding  over  for  one  or  more  entire  terms 
shall,  for  the  purpose  of  choosing  his  suces- 
sor,  be  regarded  as  having  been  newly  chos- 
en for  such  terms.  An  appointment  for  a 
term  shortened  by  reason  of  a  predecessor 
holding  over  shall  be  for  the  residue  of  the 
term   only." 

Section  30:  "Every  office  shall  be  vacant 
upon  the  happening  of  either  of  the  follow- 
ing events  before  the  expiration  of  the  term 
thereof:  (1)  The  death  of  the  incumbent; 
(2)  his  resignation;  (3)  his  removal  from 
office;  (4)  his  ceasing  to  be  an  inhabitant 
of  the  state,  or,  if  he  be  a  local  officer,  of 
the  political  subdivision  or  municipal  cor* 
poration  of  which  he  is  required  to  be  a  resi- 
dent when  chosen;  (6)  his  conviction  of  a 
felony,  or  a  crime  involving  a  violation  of 
his  oath  of  office;  (6)  the  judgment  of  a 
court,  declaring  void  his  election  or  appoint- 
ment, or  that  his  office  is  forfeited  or 
vacant.     .     .     ." 

Section  31:  "Public  officers  may  resign 
their  offices  as  follows:  1.  The  governor, 
lieutenant  governor,  secretary  of  state, 
comptroller,  attorney  general,  state  engi- 
neer, and  surveyor,  to  the  legislature;  (2) 
all  officers  appointed  by  the  governor  alone, 
or  by  hira  with  the  consent  of  the  senate, 
to  the  governor;  .  .  .  every  resignation 
shall  be  in  writing  addressed  to  the  officer  or 
bodv  to  whom  it  is  made.  If  addressed  to 
an  officer,  it  shall  take  effect  upon  delivery 
to  him  at  his  place  of  business  or  when  it 
shall  be  filed  in  his  office.     ..." 

Section  3S :  "If  an  appointment  of  a  per- 
son to  fill  a  vacancy  in  an  appointive  office 
be  made  by  the  officer,  or  by  the  officers, 
body  or  bftard  of  officers,  authorized  to 
make  appointments  to  the  office  for  the 
full  term,  the  person  so  appointed  to  such 
vacancy  shall  hold  office  for  the  balance 
of  the  unexpired  term.     .     .     ." 

Section  39:  "A  vacancy  which  shall 
occur  during  the  session  of  the  senate,  in 
the  office  of  an  officer  appointed  by  the 
governor  by  and  with  the  advice  and  con- 
sent of  the  senate,  shall  be  filled  in  the 
46  L.R.A.(N.S.) 


same  manner  as  an  original  appointment. 
Such  a  vacancy  occurring  or  existing  other- 
wise than  by  expiration  of  term,  while  tiie 
senate  is  not  in  session,  shall  be  filled  by 
the  governor  for  a  term  which  shmll  ex- 
pire at  the  end  of  twenty  days  from  the 
commencement  of  the  next  meeting  of  the 
senate." 

It  will  be  seen  that  by  §  39,  so  far  as 
it  applies  to  officers  of  the  character  of 
the  one  in  this  controversy,  the  governor's 
power  to  fill  a  vacancy  is  subject  to  only 
a  single  exception  (that  is,  a  vacancv  by 
expiration  of  term) ;  and  the  power  ia 
given  whether  the  vacancy  occurs  or  exists 
when  the  senate  is  not  in  session,  though 
in  this  case  when  Williams  resigned  the 
senate  was  not  in  session.  The  decision  of 
the  controversy  before  us  depends  upon 
the  determination  of  what  was  the  vacancv 
which  the  governor's  appointment  on  May 
16th  was  operative  to  fill.  The  learned 
courts  below  have  held,  and  the  attorney 
general  contends,  that  the  only  racancy 
in  the  office  claimed  by  the  relator  is  the 
vacancy  created  by  the  expiration,  with 
the  end  of  the  year  1912,  of  the  period 
for  which  Williams  had  been  appointed  to 
office.  If  this  position  is  correct,  then 
the  appointment  of  the  relator  was  invalid, 
and  right  here  is  the  crux  of  the  whole  con- 
troversy. By  §  5  of  the  public  officers  law, 
hitherto  quoted,  it  is  provided  that  every 
officer,  with  certain  exceptions  (which  do 
not  include  the  one  before  us),  shall  hold 
over  and  continue  the  discharge  of  the 
duties  of  the  office  after  the  expiration  of 
the  term  for  which  he  shall  have  been 
chosen,  until  his  successor  shall  be  choeen 
and  qualified.  If  the  section  ended  here, 
there  would  be  no  room  for  controversy. 
The  failure  to  appoint  or  elect  his  successor 
in  office,  or  a  failure  of  such  successor  to 
duly  qualify,  would  not  create  a  vacancy, 
because  despite  of  such  failures  there 
would  be  a  person  entitled  by  law  to  con- 
tinue in  the  office  and. discharge  its  duties. 
The  scheme  of -officials  holding  over  despite 
the  expiration  of  the  original  term  has  pre- 
vailed in  this  state  from  early  times,  and 
also  is  prevalent  in  other  states. 

The  decisions  are  uniform  both  in  this 
state  and  in  the  other  states  so  far  as  they 
are  cited  to  us  by  the  attorney  general, 
that  where  there  is  a  provision  for  a  hold- 
ing over  there  can  be  no  vacancy  in  the 
office.  In  Tappan  v.  Gray,  9  Paige,  507, 
the  complainant  was  a  flour  inspector  ap- 
pointed by  the  governor,  with  the  consent 
of  the  senate,  to  hold  office  for  two  years. 
There  was  a  failure  to  appoint  his  snc^ 
cessor,  and,  under  a  provision  substantially 
tlie  sahie  as  that  extant  to-day,  authoriziog 
the  governor  to  fill  vacancies  by  tempormiy 
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appointments  expiring  twenty  days  after 
the  commencement  of  the  next  meeting  of 
the  senate,  the  defendant  had  been  appoint- 
ed to  the  office  to  fill  the  vacancy.  Then, 
as  now,  the  statute  law  was  that  every 
officer,  with  few  exceptions,  should  hold 
over  until  a  successor  in  office  should  have 
been  duly  appointed  and  qualified.  The 
chancellor  held  that  there  was  no  vacancy 
in  office  because  the  hold  over  was  the 
legal  incumbent  of  the  office.  The  same 
rule  was  declared  by  the  supreme  court  in 
People  ex  rel.  Simpson  v.  Van  Home,  18 
Wend.  515,  618,  where  Chief  Justice  Savage 
said:  "It  will  be  seen,  too,  that  the  word 
*  vacancies'  is  applicable  to  cases  where 
officers  have  been  duly  chosen  or  appointed, 
and  not  to  the  cases  where  there  has  been 
an  omission  to  elect  at  the  annual  town 
meeting.  In  such  cases  there  is,  in  fact, 
no  vacancy,  because  the  officers  of  the  pre- 
ceding year  hold  the  offices  until  others 
are  chosen  or  appointed  in  their  places  and 
have  qualified."  The  decisive  authority  on 
this  point  is  the  case  of  People  ex  rel. 
Brown  v.  Woodruff,  32  N.  Y.  355.  In  that 
case  the  statute  had  authorized  the  comp- 
troller of  the  city  of  New  York  to  appoint 
three  commissioners  of  taxes  and  assess- 
ments of  the  city  of  New  York,  who  should 
hold  office  for  the  term  of  five  years  or 
until  others  were  appointed  in  their  places. 
Any  vacancy  in  said  board,  by  death,  resig- 
nation, or  otherwise,  was  to  be  filled  by 
said  comptroller.  No  authority  was  given 
to  appoint  their  successors.  The  relator 
was  one  of  the  original  appointees.  After 
the  expiration  of  his  term  the  defendant 
was  appointed  by  the  comptroller  in  his 
stead.  It  was  urged  that,  even  if  the 
power  conferred  by  the  statute  upon  the 
comptroller  was  not  continuous,  still  the 
appointment  of  the  defendant  was  valid 
under  the  authority  given  the  comptroller 
to  fill  vacancies.  It  was  held  that  there 
was  no  vacancy,  as  the  original  appointees 
were  authorized  to  hold  over  until  others 
were  appointed  in  their  places.  The  doc- 
trine was  recognized  in  People  ex  rel.  Woods 
V.  Crissey,  91  N.  Y.  616,  and  People  ex  rel. 
Kehoe  v.  Fitchie,  76  Hun,  80,  28  N.  Y. 
Supp.  600.  In  People  ex  rel.  Lovett  v. 
Randall,  151  N.  Y.  497,  45  N.  E.  841,  the 
rule  was  held  to  apply  to  the  case  of  a 
failure  to  elect  by  reason  of  a  tie  vote.  The 
cases  cited  by  the  learned  attorney  general 
from  other  states  are  to  the  same  effect 
(People  V.  Bissell,  49  Cal.  407;  State  ex 
rel.  Carson  v.  Harrison,  113  Ind.  434,  3 
Am.  St.  Rep.  663,  16  N.  E.  384;  Smoot 
▼.  Somerville,  59  Md.  84),  as  are  the  text- 
books. Mechem,  Pub.  Off.  §  128;  Throop, 
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Pub.  Off.  §  330.  The  concluding  portion 
of  the  sentence,  "but  after  the  expiration 
of  such  term,  the  office  shall  be  deemed 
vacant  for  the  purpose  of  choosing  his 
successor,"  does  not  change  the  rule.  It 
does  not  declare  that  the  office  shall  be  va- 
cant, but  that  it  shall  be  deemed  vacant  for 
one  particular  purpose,  and  one  only,  for 
i)\e  purpose  of  choosing  his  successor.  Ew- 
pressio  uniua  exolusio  alterius.  It  is  just 
at  this  point  that,  in  my  opinion,  the  learn- 
ed judge  at  special  term  erred.  He  consid- 
ered that  expiration  of  Williams'  term  with- 
out the  legal  appointment  of  his  successor 
rendered  the  office  wholly  vacant.  As  al- 
ready shown,  that  view  conflicts  with  tlio 
uniform  current  of  authority  both  in  this 
and  other  states. 

If,  therefore,  the  office  has  become  vacant 
at  all,  it  has  been  occasioned  by  the  subse- 
quent resignation  of  Williams.  It  is  urged 
by  the  attorney  general  that  the  act  of 
Williams  in  resigning  the  office  cannot  in- 
crease the  power  granted  the  governor  by 
the  statute,  and  authorize  him  by  his  sole 
act,  without  confirmation  by  the  senate,  to 
appoint  a  successor  to  Williams.  That  is 
undoubtedly  true.  A  claim  to  the  con- 
trary would  be  preposterous.  But  in  ap- 
pointing the  relator  the  governor  has  not 
appointed  Williams'  successor  but  only  a 
person  to  fill  the  office  until  Williams'  suc- 
cessor is  appointed  according  to  law,  sub* 
ject,  however,  to  the  further  limitation 
that  the  appointment  will  expire  twenty 
days  after  the  session  of  the  senate  next 
after  his  appointment  convenes,  whether  a 
successor  to  Williams*  has  been  legally  ap- 
pointed at  that  time  or  not. 

It  is  contended  that  Williams  could  not 
resign  the  office,  because  at  the  time  of  his 
resignation  he  had  nothing  to  resign,  and 
People  ex  Tel.  Jackson  v.  Potter,  47  N.  Y. 
375,  is  cited  as  authority  for  the  proposi- 
tion. That  case  involved  the  title  to  the 
office  of  justice  of  the  supreme  court.  It 
has  no  application  to  the  present  case,  for 
judicial  officers  do  not  hold  over  after  the 
expiration  of  the  term  for  which  they  are 
chosen,  and,  hence,  clearly  have  nothing  to 
resign.  A  little  reflection  will  dispose  of  the 
point.  It  is  conceded  that  on  M^  15th 
Williams  lawfully  held  office,  and  that  on 
May  17th  he  was  not  in  office.  Williams 
did  not  die  nor  remove  from  the  state,  nor 
was  he  convicted  of  a  felony.  What  possi- 
ble thing  effected  his  removal  from  office 
between  May  15th  and  May  17th,  except 
his  resignation  on  May  16th?  This  would 
seem  to  render  further  discussion  unnec- 
essary. If  the  contention  is  right,  then 
there  has  been  no  provision  in  the  statute 
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Bince  1892,  and  possibly  never,  for  filling  \ 
a  vacancy  in  office  caused  by  the  death  or 
resignation  of  a  hold  over.  There  are  all 
the  constitutional  officers  of  counties  and 
municipalities  whose  successors  cannot  con- 
stitutionally be  filled  save  by  an  election. 
In  case  of  the  death  or  resignation  of  one 
of  these,  the  office  must  remain  vacant  till 
the  next  election.  The  report  of  the  revisers 
who  prepared  the  law  of  1802  states  that 
the  change  in  the  section  was  not  to  change 
the  law  hitherto  prevailing,  but  merely  "to 
clear  the  law  on  that  subject  of  its  present 
ambiguity." 

It  is  further  contended  that,  as  by  § 
30  of  the  public  officers  law  the  event  which 
renders  an  office  \acant  must  happen  before 
the  expiration  of  the  term,  the  resignation 
of  Williams  did  not  render  the  office  vacant 
within  the  meaning  of  the  statute.  This  is 
too  narrow  a  construction  of  the  law. 
Though  at  common  law  office  was  consid- 
ered a  burden,  not  an  advantage,  and  though 
even  now  as  to  some  town  offices,  such  as 
commissioner  of  highways  and  others,  a  re- 
fusal to  serve  subjects  the  person  elected  to 
a  penalty,  the  law  of  this  state  empowers 
any  incumbent  to  resign  his  office,  and  by 
such  resignation  the  office  is  vacated  ipso 
facto.  Olmsted  v.  Dennis,  77  N.  Y.  378,  387. 
It  requires  no  acceptance,  but  takes  efTeot 
on  delivery  to  the  person  to  whom  it  is  ad- 
dressed. Pub.  off.  law,  §  31.  Williams, 
therefore,  had  the  same  right  to  resign 
while  holding  over  that  he  had  during  his 
original  term.  The  events  which  render  an 
office  vacant  must  be  equally  applicable  to 
the  case  of  a  hold  over  as  to  one  serving 
his  original  term.  One  is  his  ceasing  to  be 
an  inhabitant  of  the  state  or,  if  he  be  a 
local  officer,  of  the  political  subdivision  of 
which  he  is  required  to  be  a  resident.  An- 
other, the  conviction  of  the  incumbent  of  a 
felony.  Surely,  if  these  things  should  dis- 
qualify an  incumbent  from  serving  his  orig- 
inal term,  equally  they  should  disqualify 
him  from  serving  as  a  hold  over.  When 
the  expression  is  used  in  the  statute,  "be- 
fore the  expiration  of  his  term,"  it  means 
not  merely  the  period  of  time  for  which  the 
officer  is  in  the  first  instance  elected  or 
appointed,  but  the  time  which  under  the 
law  he  has  the  right  to  serve,  and  in  the 
true  sense  of  the  word  all  of  that  period 
is  the  incumbent's  term.  This  is  made 
clear  by  the  concluding  provision  in  §  5, 
which  provides  that  "an  officer  so  holding 
over  for  one  or  more  entire  terms  shall,  for 
the  purpose  of  choosing  his  successor,  be 
regarded  as  having  been  newly  chosen  for 
such  terms." 

Indeed,  it  is  conceded  in  the  brief  for  the 
46  L.R.A.(N.S.) 


attorney  general  that  "Mr.  Williams'  resig- 
nation transforms  not  at  all  the  appoint- 
ing power  from  governor  and  senate  to 
governor.  It  does  have  this  effect,  how- 
ever, that  of  creating  a  natural  vacancy.*" 
That  concession  disposes  of  the  case.  It 
is  the  actual  vacancy,  and  only  the  actual 
vacancy,  which  is  contemplated  by  the 
Constitution  and  the  statutes  in  the  various 
provisions  as  to  the  filling  vacanci^  in 
office.  Here  again  I  quote  from  a  case 
cited  by  the  attorney  general  (State  ex  ret 
Carson  v.  Harrison,  113  Ind.  434,  3  Am. 
St.  Rep.  663,  16  N.  E.  384) ;  "The  word 
Vacancy,'  as  applied  to  an  office,  has  no 
technical  meaning."  It  is  urged  that  suck 
a  situation  is  met  by  the  provision  tha; 
the  deputy  of  an  officer  shall  possess  tht 
powers  and  perform  the  duties  of  his  prin- 
cipal during  the  absence  or  inability  to 
act  of  his  principal,  or  during  a  vacancy 
in  his  principal's  office.  Pub.  off.  law,  I 
0.  In  many  cases  an  officer  has  no  deputy, 
and  in  the  present  case  the  power  of  tMe 
deputy  of  the  commissioner  of  labor  is 
restricted  by  excepting  from  the  power 
conferred  upon  him  that  of  removing  his 
subordinates.  But  this  claim  is  disposri 
of  by  authority.  A  county  clerk  died.  At 
the  time  of  his  death  he  had  appointed,  as 
was  required  by  law,  a  deputy  under  a 
statute  which  provided  when  the  office  of 
any  county  clerk  shall  become  vacant  his 
deputy  should  perform  all  the  duties,  and  be 
entitled  to  all  the  emoluments,  and  be  siit> 
jected  to  all  the  penalties,  pertaining  to  th« 
office  of  the  county  clerk  of  a  county  and 
until  a  new  clerk  should  be  elected  or  ap- 
pointed for  such  county  and  duly  swom. 
The  governor  made  an  appointment  to  O 
the  vacancy.  The  deputy  claimed  that  the 
case  was  excepted  from  the  statute  relatiii^ 
to  vacancies  because  of  the  power  conferred 
upon  him  to  discharge  the  duties  of  tl» 
clerk.  It  was  held  that  the  claim  was  un- 
tenable and  that  the  appointment  by  tk 
governor  was  valid.  People  ex  rel.  Smith 
V.  Fisher,  24  Wend.  215.  To  the  samf 
effect,  see  People  ex  rel.  Henderson  v.  Sned- 
eker,  14  N.  Y.  62.  It  follows  that  th« 
relator  has  got  good  title  to  the  office  nctO 
twenty  days  after  the  commencement  d 
the  session  of  the  senate  first  succeeding  hU 
appointment. 

The  orders  of  the  special  term  and  of 
the  appellate  division  should  be  reversed^ 
and  the  application  for  a  writ  of  mandamus 
granted,  with  costs  in  this  court  and  $IC 
costs   of   motion. 

Werner,  J.,  concurs  with  Cnllen,  Ch.  J. 
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(—  Or.  — ,  133  Pac.  829.) 

Estoppel  —  npon  mnniclpality  to  open 
street. 

1.  A  city  is  estopped  to  open  streets 
through  property  upon  which  a  great  indus- 
trial plant  has  been  placed  at  its  solicita- 
tion, BO  long  as  they  are  occupied  for  the 
purpose  of  such  plant,  where  its  ms^or, 
upon  inquiry  by  the  owners  of  the  plant  as 
to  streets,  the  existence  of  which  through 
the  property  was  doubtful,  informed  them 
that  if  they  existed  they  were  of  no  use 


and  would  never  be  claimed  by  the  city, 
upon  which  information  the  proprietors 
acted  in  establishing  the  plant. 

Pleading  ^  estoppel  ^  sufficiency. 

2.  Failure  to  plead  a  technical  estoppel 
is  not  fatal  in  equity  if  all  facts  necessary 
to  constitute  it  are  pleaded,  and  no  ob- 
jection is  made  to  the  form  of  pleading. 

(Burnett,  J.,  dissents.) 

(July  15,  1913.)' 

CROSS  APPEALS  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
County  in  defendants'  favor  in  a  suit  to 
enjoin  the  obstruction  of  certain  streets;  ' 
plaintiff  appealing  from  so  much  of  the  de- 
cree as  denied  its  right  to  immediate  re- 


Note, '^  Estoppel     of     municipality     to 
open  or  use   street, 

I.  In  general,  1211. 
II.  Doctrine  that  municipality  cannot  be 
estopped,  1211. 
III.  Doctrine  that  municipality  may  be  es- 
topped. 

a.  In  general,  1212. 

b.  Requisites  of  estoppel. 

1.  In  general,  1213. 

2.  Mere  possession,   1213. 

3.  Possession  not  adverse,  1214. 

4.  Duration    of   elements   of   es- 

toppel, 1215. 
e.  Particular  cases,  1216. 

I,  In  general. 

The  note  has,  in  general,  been  confined 
to  the  question  of  estoppel  as  it  affects  a 
municipality  in  opening  up  a  street  through 
a  plat  or  tract  where  no  street  has  existed 
except  on  paper,  and  does  not  in  general 
include  cases  in  which  there  is  an  obstruc- 
tion of  a  public  street  and  an  attempt  to 
remove  it  by  the  municipality,  such  as 
Fresno  ▼.  Fresno  Canal  &  Irrig.  Co.  98 
Cal.  179,  32  Pac.  943,  involving  the  ob- 
struction of  a  public  street  by  a  canal; 
Waterloo  ▼.  Union  Mill  Co.  72  Iowa,  437, 
34  N.  W.  197,  infra,  involving  the  obstruc- 
tion of  a  public  street  by  a  mill  race. 

Although  it  is  held  by  some  courts  that 
the  statute  of  limitations  may  run  against 
a  municipality  so  as  to  prevent  it  claim- 
ing for  street  purposes  land  in  the  adverse 
possession  of  private  parties,  yet  the  weight 
of  authority  is  to  the  effect  that  the  stat- 
ute does  not  apply  to  a  municipal  corpora- 
tion in  its  public  capacity,  and  that  land 
set  apart  for  street  purposes  cannot  be 
,  acquired  by  adverse  possession.  1  Cvc. 
1118;  Dill.  Mun.  Corp.  5th  ed.  §§  1189, 
1193.  See  also  note  in  26  L.R.A.  449, 
referred  to  below.  That  question,  however, 
is  beyond  the  scope  of  this  note. 

To  avoid  the  operation  of  a  doctrine  that 
might  work  a  hardship  in  certain  cases  by 
permitting  a  municipality  to  claim  land  as 
a  street  after  improvements  had  been  erect- 
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ed  thereon  by  one  claiming  the  land  as  pri- 
vate property,  or  after  a  long-continued 
user  of  the  same  as  private  property  with 
no  claim  on  the  part  of  the  municipal  au- 
thorities of  the  land  as  a  street,  the  doc- 
trine of  equitable  estoppel  has  been  applied 
by  some  courts,  and  where  it  would  be  in- 
equitable for  the  municipality's  claim  to 
prevail,  it  has  been  held  estopped  from 
claiming  the  land  for  street  purposes,  al- 
though it  may  have  been  dedicated  and 
never  abandoned. 

As  to  estoppel  of  the  municipality  to 
assert  true  line  where  abutting  owner  has 
made  improvements  with  reference  to  what 
was  erroneously  supposed  to  be  street 
boundary  line,  see  note  to  Oliver  v.  Syn- 
horst,  7  L.RJl.(N.S.)   243. 

And  see  also  on  another  phase  of  estop- 
pel of  municipalities,  the  note  to  Bangor  v. 
Bay  City  Traction  &  Electric  Co.  7  L.R,A. 
(N.S.)  1187,  as  to  the  effect  of  acquiescence 
or  consent  by  town  or  municipality  to  con- 
struction or  use  of  a  railroad  in  street  or 
highway,  to  estop  it  from  objecting  thereto. 

See  note  to  Mai  re  v.  Kruse,  26  L.R.A. 
449,  as  to  abandonment  of  a  highway  by 
nonuser  or  otherwise  than  by  the  act  of  the 
public  authorities,  and  especially  subdivi- 
sion IV.  thereof,  on  equitable  estoppel. 

See  note  to  Meyer  v.  Graham,  as  to  rights 
acquired  as  against  the  public  by  adverse 
possession  of  highway  or  city  street,  18 
L.R.A.  146. 

II.  Doctrine   that  niunicfpality  cannot 

he  estopped. 

That  a  municipality  may  be  estopped  has 
been  vigorously  denied  in  Webb  v.  Dcmpo- 
lis,  95  Ala.  116,  21  L.R.A.  62,  13  So.  289, 
where  there  had  been  a  dedication  of  land 
as  ft  public  street,  but  the  same  had  not 
been  used  by  the  public  for  more  than  forty 
years,  and  there  was  held  to  be  nothing 
to  prevent  the  municipality  from  opening 
the  street  at  any  time  it  desired.  "No 
statute  of  limitations,"  says  the  court,  "or 
principle  of  repose,  obtains  here;  neither 
the  statute  of  limitations,  nor  the  rule 
which   carries  title  to   adverse   possession, 
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lief,  and  defendants  appealing  from  so  much 
as  recognized  a  public  right  in  the  streets 
when  defendants'  particular  use  of  the 
property  ceased.    Affirmed. 

Statement  by  McBride,  Oh.  J.: 

This  is  a  suit  brought  by  the  city  of 
Portland  to  restrain  defendants  from  ob- 
structing certain  streets  situated  in  what 
was  formerly. known  as  Stephen's  addition 
to  the  city  of  East  Portland,  which,  by 
the  consolidation  of  the  two  cities,  has  be- 
come a  part  of  tlie  present  city  of  Portland. 
The  pleadings  with  their  exhibits  would 
occupy  several  hundred  pages  of  the  Ore- 
*gon  reports,  and  are  therefore  omitted;  it 
being  suflicient  to  state  that  they  are  broad 
enough  in  their  scope  to  cover  all  the  con- 


tentions of  the  parties,  and  that  the  evidence 
adduced  fully  justified  the  findings  of  fact 
made  by  the  circuit  court 

Said  lindings  are  as  follows: 

"(1)  That  the  city  of  Portland  is  a  mu- 
nicipal corporation  within  Multnomah 
county,  state  of  Oregon. 

"(2)  That  the  city  of  East  PorUand  was 
incorporated  by  an  act  of  the  legislative 
assembly  of  the  state  of  Oregon  on  the  29ih 
day  of  October,  1870. 

"(3)  That  Inman-Poulsen  Lumber  Com- 
pany, at  the  times  mentioned  in  the  com- 
plaint, was,  and  now  is  a  corporation 
organized  and  existing  under  and  by  Tirtue 
of  the  laws  of  the  state  of  Oregon. 

"(4)  That  on  the  8th  day  of  June,  1SC9, 
James  B.  Stephens  and  Elizabeth  Stephens 


nor  the  doctrine  of  stalcness,  equitable  es- 
toppel, or  prescription,  can  be  invoked  or 
applied  against  tne  right  of  the  city  of 
Demopolis  and  of  the  public  to  have  this 
street  opened  from  end  to  end  and  from 
side  to  side.  .  .  .  The  city  never  had  any 
alienable  title  or  right  in  the  street.  It 
could  never  have  granted  it,  or  any  part 
of  it,  away,  for  any  purpose  whatever.  Hav- 
ing no  power  of  direct  alienation,  it  could 
not  pass  title  indirectly  by  submitting,  for 
the  statutory  period,  the  private  possession, 
claim,  and  use." 

It  is  not  clear  that  the  question  of  estop- 
pel received  much  consideration  in  Louis- 
iana Ice  Mfg.  Co.  V.  New  Orleans,  43  La. 
Ann.  217,  9  So.  21.  The  only  contention 
with  reference  to  estoppel  that  was  made  in 
that  case  was  that  the  city  was  estopped 
by  the  collection  of  taxes  on  the  land  in 
question.  This  contention  was  denied,  but 
it  is  not  clear  whether  on  the  ground  that 
estoppel  docs  not  exist  against  a  municipal 
corporation,  or  on  the  ground  that  it  did 
not  exist  in  this  particular  case.  See  fur- 
ther statements  as  to  this  case  infra.  III.  b. 

A  borough  was  held  not  estopped  from 
opening  up  a  street  across  a  railroad  right 
of  way,  by  a  permission  given  previously 
by  some  of  the  borough  officials  to  the  rail- 
road company  to  inclose  a  part  of  the 
street,  and  the  act  of  some  borough  official 
in  indicating,  by  placing  curbing  and  re- 
placing the  same  across  the  street,  that  the 
use  of  the  street  as  a  highway  was  aban- 
doned, where  the  borough  officials  have  no 
power  to  confer  a  right  upon  anyone  to  in- 
close a  public  highway  against  the  public, 
in  Seabright  v.  Central  R.  Co.  73  N.  J.  L. 
625,  64  Atl.  131,  apparently  the  decision  is 
on  the  theory  that  estoppel  does  not  exist 
against  a  municipality.  See  Tainter  v. 
Morristown,  19  N.  J.  Eq.  46,  discussed  in 
the  note  in  7  L.K.A.(N.S.)    249. 

That  estoppel  does  not  apply  to  a  mu- 
nicipality to  prevent  its  claiming  land  dedi- 
cated as  a  street  is  also  decided  in  Krause 
V.  El  Paso,  —  Tex.  Civ.  App.  — ,  101  S. 
W.  828,  a  case  not  within  the  scope  of  the 
present  note. 

See  also  diseussion  of  Ralston  v.  Wes- 
46  L.R.A.(N,S.) 


ton,  46  W.  Va.  544,  76  Am.  St.  Rep.  834, 
'66  S.  E.  326,  in  note  in  7  L.ILA.(N£.) 
243. 

III.  Doctrine  that  tnunicipttlity  ma^  he 

estopped, 

a.  In  general. 

The  greater  number  of  courts  that  have 
considered  this  doctrine  have  held  it  ap- 
plicable to  municipal  corporations,  and 
have  held  estoppel  to  exist  or  not  to  exist 
according  to  the  facts  of  the  particular 
case. 

The  elements  that  are  essential  to  create 
an  estoppel  against  a  municipality,  to  pre- 
vent the  opening  or  use  of  a  street,  have 
not  been  separated  so  that  it  can  be  stated 
with  certainty  just  what  elements  will  and 
what  will  not  work  an  estoppel.  There 
are  usually  several  elements  in  a  case,  and 
these  are  treated  together  in  determining 
whether  the  estoppel  exists.  In  South  Caro- 
lina the  only  criterion  is  whether  it  would 
be  inequitable  to  allow  the  municipality  to 
open  and  use  the  street. 

Thus  the  courts  of  this  state  take  the  view 
that  where  possession  is  accompanied  by 
other  circumstances  which,  as  stated  above, 
would  render  it  inequitable  for  the  munic- 
ipality to  assert  its  right  to  gain  posse- 
sion of  the  streets,  the  municipality  may  be 
estopped  from  asserting  such  right.  Crock- 
er V.  Collins,  37  S.  C.  327,  34  Am.  St.  Rep. 
752,  15  S.  E.  951. 

As  to  whether  in  a  particular  case  it 
would  be  inequitable  to  allow  the  munici- 
pality to  open  the  streets  was  held  to  be  a 
question  of  fact  in  Chafee  v.  Aiken,  57  S. 
C.  507,  35  S.  E.  800,  36  S.  E.  3,  an  actios 
for  injunction,  and  also  for  damages  on 
account  of  the  destruction  of  a  number  of 
shade  trees  on  the  land  in  question. 

That  estoppel  may  exist  against  a  mu- 
nicipality is  recognized  also  in  Simplot  v. 
Chicago,  M.  A  St.  P.  R.  Co.  6  McCrary, 
158,  16  Fed.  350. 

The  court,  in  Sacramento  v.  Clunie,  120 
CaJ.  29,  52  Pac.  44,  states  that  it  is  onh 
in  exceptional   cases  that  the   doctrine  il 
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were  the  owners  &nd  in  possession  of  a  cer- 
tain portion  of  the  James  B.  Stephens  dona- 
tion land  claim,  and  he,  the  said  James  B. 
Stephens,  filed  a  plat  of  said  portion  and 
designated  the  same  as  Stephens's  addition 
to  East  Portland,  and  that  on  said  plat 
there  was  shown  the  shore  line  of  Stephen 
slough,  and  on  said  plat  there  were  shown 
certain  dotted  lines  within  the  bounds  of 
Baid  Stephens  slough. 

''(5)  That  said  Stephens  slough  as  shown 
upon  said  plat  or  map  was  surrounded  by  a 
high  bank  about  50  feet  above  the  level  of 
the  water  in  said  slough  on  the  north  bank, 
and  35  feet  above  the  level  of  the  water  on 
the  south  bank  thereof;  and  on  said  map 
or  plat  the  portion  of  said  slough  contain- 
ing water  was  shown  with  blue  coloring,  the 


same  as  the  portion  shown  of  the  Wil- 
lamette river,  which  likewise  was  shown 
with  blue  coloring,  and  the  same  was  and 
is  recorded  in  Book  1  at  page  529,  Records 
of  Deeds  of  Multnomah  county,  Oreg^on. 

"(6)  That  the  premises  hereinafter  de- 
scribed were  situated  within  the  bounds  of 
the  city  of  East  Portland  after  its  incor- 
poration. 

"(7)  That  among  the  other  various  pow- 
ers granted  to  the  city  of  East  Portland 
were  the  following:  Article  4,  §  1,  subd. 
3^  enumerating  the  powers  of  the  board  of 
trustees:  *To  prevent  and  remove  nui- 
sances. 11th.  To  remove  all  obstructions 
from  the  public  highways  or  streets.' 

"(8)  That  on  July  30,  1885,  there  was 
passed  by  the  city  of  East  Portland  Ordi- 


equitable  estoppel  may  be  invoked  against 
a  municipality,  and  indicates  that  on  the 
facts  of  that  case,  which  show  that  posses- 
sion had  been  maintained  by  the  defendant 
and  his  grantors  for  forty  years,  and  dur- 
ing this  time  large  sums  of  money  had 
been  expended  upon  the  property  in  per- 
manent improvements,  estoppel  woul^  not 
be  allowed.  The  city  in  this  case  based  its 
right  to  recover  upon  an  alleged  dedica- 
tion by  the  owners  to  the  public  as  streets, 
and  this  was  found  against  the  municipal- 
ity by  the  trial  court  and  affirmed  by  the 
supreme  court,  and  the  decision  is  based 
upon    this   ground. 

Where  one  highway  has  been  substituted 
for  another,  and  such  other  has  been  in- 
closed with  adjoining  land  so  that,  if  it 
were  opened,  it  would  pass  through  the 
walls  of  buildings,  orchards,  and  cultivated 
land,  to  the  great  injury  of  the  farm,  the 
court,  in  Almy  v.  Church,  18  R.  I.  182,  26 
Atl.  58,  held  that  the  old  right  had  been 
transferred  to  the  new  way,  so  that  the 
municipality  would  be  prevented  from 
opening  the  old  highway,  and  then  adds: 
"Judge  Dillon  puts  it  upon  the  ground  of 
an  estoppel  f»  pais,  but  the  principle  of 
substitution  appears  to  us  to  be  a  stronger 
ground." 

b.  Requisites  of  estoppel, 

1.  In  general. 

Estoppel  exists  against  a  municipality, 
to  prevent  the  opening  or  use  of  land  for 
street  purposes,  where  there  is  long-con- 
tinued nonuser  by  the  municipality,  to- 
gether with  the  possession  by  private  par- 
ties in  good  faith  and  in  the  belief  that 
its  use  as  a  street  has  been  abandoned,  and 
the  erection  of  valuable  improvements 
thereon  without  objection  from  the  munici- 
pality, which  has  knowledge  thereof,  so 
that  to  reclaim  the  land  would  result  in 
great  damage  to  those  in  possession.  Lee 
V.  Mound  Stetion,  118  111.  304,  8  N.  E. 
769;  Lee  v.  Harris,  206  111.  428,  99  Am.  St. 
Rep.  176,  69  N.  E.  230.  See  also.  III.  c. 
infra,  for  cases  supporting  this  general 
proposition. 
4f  J..RJ^.(N.a) 


2.  Mere  possession. 

The  mere  fact  of  possession,  however,  by 
private  parties  and  nonuser  by  the  munici- 
pality, will  not  create  an  equitable  estoppel. 
£1  Paso  V.  Hoagland,  224  111.  263,  79  N.  E. 
658;  Lee  v.  Harris,  206  III.  428,  99  Am.  St. 
Rep.  176,  69  N.  E.  230;  Burroughs  v. 
Cherokee,  134  Iowa,  429,  109  N.  W.  876. 
See  Taraldson  v.  Lime  Springs,  92  Iowa, 
187,  60  N.  W.  658,  infra, 

Neither  is  mere  silence  on  the  part  of  the 
city,  and  indulging  the  adjoining  landown- 
er, who  had  knowledge  of  all  the  facts,  in 
the  use  of  the  street  for  a  time,  although  it 
induces  the  belief  that  the  street  would 
not  be  opened,  sufficient  to  work  an  es- 
toppel against  the  municipality.  Solberg 
V.  Decorah,  41  Iowa,  501. 

Thus,  in  Waterloo  v.  Union  Mill  Co.  72 
Iowa,  437,  34  N.  W.  197,  where  the  city 
had  simply  remained  silent  and  done  noth- 
ing to  encourage  a  mill  owner  in  construct- 
ing a  mill  race  in  the  street  under  a  claim 
of  right,  and  had  allowed  him  to  maintain 
possession  for  more  than  ten  years,  there 
was  held  to  be  no  estoppel  against  the  city. 

Although  Solberg  v.  Decorah,  supra, 
seems  to  require  some  affirmative  action  on 
the  part  of  the  municipality,  such  has  not 
been  made  a  requirement  in  subsequent 
cases  in  this  state.  Affirmative  action  on 
the  part  of  the  municipality  appears  in 
some  of  the  cases  in  which  an  estoppel  was 
held  to  exist.  These  affirmative  acts  are 
of  various  kinds.  The  collection  of  assess- 
ments  (Simplot  v.  Dubuque,  49  Iowa,  630), 
or  taxes  (Uptagraff  v.  Smith,  106  Iowa, 
385,  76  N.  W.  733),  or  an  attempted  vaca- 
tion ( Blennerhasset  v.  Forest  City,  117 
Iowa,  680,  91  N.  W.  1044),  are  affirmative 
acts  in  cases  in  which  estoppel  was  held 
to  exist  against  the  municipality. 

It  docs  not  appear  that  the  land  had 
been  dedicated  and  accepted  as  a  street  in 
Simplot  V.  Dubuque  and  Uptagraff  v.  Smith, 
supra,  nor  that  there  had  been  an  accept- 
ance of  the  street  in  Blennerhasset  v.  For- 
est City,  but  in  the  last  named  case  this 
was  treated  unimportant  in  view  of  the 
facts  of  the  case. 
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nance  No.  501,  defining  the  duties  of  street 
commissioners,  which  provides,  *The  street 
commissioner  shall  keep  an  office  at  the 
council  chamber  at  which  he  shall  attend  at 
least  once  each  dav  to  receive  and  act  on 
such  petitions  and  business  as  may  be 
brought  before  him;  he  shall  keep  himself 
thoroughly  informed  of  the  condition  of  all 
streets  and  highways,  alleys,  etc.;  he  shall 
see  that  no  obstructions  are  allowed  to  re- 
main upon  the  streets,  alleys,  or  sidewalks; 
he  shall  cause  the  removal  of  all  nuisances 
on  the  streets  and  public  grounds,'  which 
ordinance  was  in  force  and  effect  from  said 
date  to  the  time  of  the  consolidation  of  the 
cities  of  East  Portland  and  Portland. 

"(9)   That  the  city  of  East  Portland  in 
1885  established  all  street  grades  at  that 


time,  and  did  not  establish  juij*  m\ 
or  grades  through  any  of  the  premiaes  de- 
scribed in  the  complaint  or   SLnswer  ^reiA. 
being  the  property  in   controversy,  but  es- 
tablished grades   at   that   time    all   Aro^sd 
the    said     premises    so     described.       That 
neither  the  city  of  East   Portland  nor  tbe 
city  of  Portland  has  ever  established  Msr 
street   grades    within    the    bounds    of   xm 
premises   described   in   the   ans^rer    in   this 
proceeding  in  paragraph    1   thereof.     T^t 
the  said  city  of  East   Portland    nerer  a^ 
cepted,  acknowledged,  or  claimed   that  mxj 
streets   existed   within   the    bounds    of   tbe 
premises  described  in  said  ans^rer,  and  thii 
the   said   city   of   Portland    never    seeepted 
the   dedication    of   any    street    irithin   the 
bounds  of  said  premises,  and  never  intimat- 


Although  it  is  alleged  in  Weber  v.  Iowa 
City,  119  Iowa,  633,  93  N.  W.  637,  that 
the  city  collected  taxes  on  the  land  in 
question,  the  effect  of  this  taxation  \^as 
not  determined  in  the  opinion,  which  was 
allowed  to  rest  on  the  long-continued  use 
of  the  land  without  interference  by  the  city, 
and  the  making  of  improvements  thereon. 
Though  there  is  no  affirmative  action  on 
the  part  of  the  city  leading  the  landowner 
to  believe  that  the  street  had  been  vacated, 
appearing  in  this  case,  it  does  appear  that 
the  owner  made  an  attempt  at  vacating  the 
plat  previously  to  going  into  possession. 
The  decision  is  placed  upon  the  ground  of 
abandonment  and  estoppel,  and  no  satis- 
factory distinction  between  the  two  theories, 
is  made. 

And  where  there  has  been  no  dedication, 
or  the  dedication  has  never  been  accepted 
by  the  municipality,  so  that  there  is  in  fact 
no  street,  an  affirmative  act  on  the  part  of 
the  municipality  is  not  necessary  to  work 
an  estoppel.  Cambridge  v.  Cook,  97  Iowa, 
599,  66  N.  W.  884;  Burroughs  v.  Cherokee, 
134  Iowa,  429,  109  N.  W.  876.  At  least, 
an  estoppel  was  held  to  exist  in  Cambridge 
v.  Cook,  where  there  was  no  dedication, 
without  an  affirmative  act  on  the  part  of 
the  municipality  appearing;  and  likewise 
without  any  affirmative  act  existing,  es- 
toppel was  held  to  exist  in  Burroughs  v. 
Cherokee,  where  there  had  been  no  accept- 
ance until  after  the  municipality  was  es- 
topped. 

In  Arnold  ▼.  Volkman,  123  Wis.  54,  101 
N.  W.  158,  an  action  between  private  par- 
ties, it  is  stated  that  where  the  claimant  to 
land  did  no  act  and  paid  out  no  money  in 
reliance  upon  any  act  or  refusal  to  act  on 
the  part  of  the  city,  but  on  the  contrary 
had  not  changed  his  position,  the  mere  non- 
use  of  a  strip  of  land  by  the  public  for 
street  purposes  for  nearly  fourteen  years 
does  not  effect  an  estoppel  against  the  mu- 
nicipality. 

Where  a  claimant  has  gone  into  posses- 
sion of  the  land  with  full  knowledge  of  the 
existence  of  an  alley,  and  has  improved  his 
land  as  if  no  alley  were  in  existence,  and 
has  maintained  possession  for  about  fifteen 
46  L.R.A.(N.S.) 


years,  the  municipality  is  not  estopped 
from  claiming  the  land  aa  an  alley,  al 
though  the  opening  thereof  would  sep^nU 
a  barn  from  a  house  and  would  necessitau 
the  moving  of  some  buildings.  The  moTini 
of  the  buildings,  however  it  spoken  of  as 
a  matter  not  of  serious  importance.  Tar- 
aldson  v.  Lime  Springs,  92  Iowa,  187,  60 
N.  W.  658.  Nothing  is  said  in  this  OLse 
as  to  knowledge  on  the  part  of  the  city  oJ 
the  claim  as  to  the  alley,  and  it  appears 
that  the  alley  was  not  necessary  for  puUic 
use  until  the  attempt  to  open  the  same  «u 
made. 

3.  Possession  not  adverse. 


Where  the  occupation  is  not  adverse  to 
the  public,— estoppel  does  not  exist  sgaiast 
the  municipality. 

The  inclosure  by  the  owner  of  lots,  of  i 
street  with  such  lots,  intending*  the  inclo- 
sure to  exist  until  such  time  as  the  manid- 
pality  should  need  the  street,  and  the  pos- 
session of  the  lot  and  street  as  thns  in- 
closed, by  his  grantee  thereafter  for  about 
fifteen  years,  including  the  time  from  18^1 
to  1867,  when  the  statute  of  limitations 
was  suspended,  do  not  work  an  estoppel 
against  the  municipality.  Sims  t.  Chat- 
tanooga, 2  Lea,  694.  Buildings  had  beni 
erected  on  the  lot  which  encroached  slightly 
upon  the  street  in  question,  but'  nothing 
is  said  as  to  the  effect  of  this  upon  the  es- 
toppel. 

Injunction  to  restrain  a,  city  from  opea- 
ing  up  streets  was  denied  in  Burroughs  t. 
Cherokee,   134  Iowa,  429,   109  N.  W.  87«, 
where  the  city  had  delayed  for  fourteen  or 
fifteen    years    in    accepting   the   dedicatioo 
of   streets,   and   during   all   this   time  the 
possession  was  maintained  by  private  par- 
ties  who   conveyed   the   lots   as   numbered 
on  the  recorded  plat,  and  residences  wne 
erected  thereon,  so  that  to  close  the  streets 
claimed    would   make   cul-de-sacs   of  those 
on  which  the  residences  were  located,  and 
where  no  taxes  were  charged  or  paid  on  the 
land  dedicated  as  streets.     It  was  further 
shown   in  this  case  that  the  platted  laad 
including    the    streets     in    qnestion    was 
fenced;  but  that  gates  were  placed  at  ths 
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td    or   claimed  that  any  streets  so  existed 
iiitil  tlie  month  of  September,  1907. 

*•  ( 10)  That  on  the  15th  day  of  February, 
ISSS,  James  B.  Stephens  conveyed  to  George 
A'.  McCoy  and  M.  M.  Clinton  all  the  prop- 
;rty  in  controversy  lying  west  of  Grand 
Lvenue,  which  was  then  known  as  Fifth 
itreet,  together  with  other  property,  and 
that  at  said  time  said  premises  contained 
part  of  Stephens  slough,  as  heretofore 
stated,  which  was  an  impassable  slough 
about  20  to  30  feet  in  depth  below  the  sur- 
face of  the  water,  and  from  30  to  50  feet 
from  the  surface  of  the  water  to  the  top 
of  the  banks  surrounding  said  slough,  and 
the  high  ground  lying  to  the  south  of  said 
slough  was  rough  ground,  covered  with 
stumps,  trees,  logs,  and  thick  underbrush; 

street  crossings,  so  that  the  public  could 
use  the  streets  if  they  desired  to  do  so, 
and  tliat  a  sanitarium  and  grounds  were 
constructed  on  the  land,  and  that  part  of 
one  building  and  a  lake  were  situated  on 
the  land  dedicated  as  streets;  and  these  are 
stated  to  be  the  only  circumstances  oc- 
curring in  the  case  which  were  inconsistent 
^ith  the  right  to  acauire  the  streets  by 
acceptance.  Apparently,  the  doctrine  of 
estoppel  was  urged  against  the  city  in  this 
case,  as  this  doctrine  is  discussed  in  the 
opinion,  and  it  is  apparently  on  the  theory 
that  no  estoppel  exists  against  the  munici- 
pality in  this  case  that  relief  is  denied. 

The  facts  in  Lee  v.  Mound  Station,  118 
111.  304,  8  N.  E.  769,  in  which  an  estoppel 
was  held  not  to  exist  against  the  municipal- 
ity, do  not  clearly  appear  further  than  that 
the  original  dedicator  remained  in  posses- 
sion of  the  land,  but  disclaimed  hostility  to 
the  public.  Apparently,  a  public  square  was 
the  only  property  of  which  possession  was 
sought  in  this  case,  and  no  streets  were  in- 
volved. 

^.  Duration    of    elements    of    estoppel. 

As  to  the  length  of  time  the  elements 
necessary  to  work  an  estoppel  must  con- 
tinue, it  was  laid  down  in  an  earlv  Iowa 
case  that  they  must  extend  over  a  period  of 
at  least  ten  years  in  analogy  to  the  stat- 
ute of  limitation.  Davies  v.  Huebner,  45 
Iowa,  674,  approved  in  Orr  v.  O'Brien, 
77  Iowa,  213,  14  Am.  St.  Rep.  277,  42  X. 
W.  183.  And  in  all  the  Iowa  cases  within 
the  scope  of  the  present  note,  there  was  a 
nonuser  by  the  municipality  and  possession 
by  private  parties  for  at  least  ten  years. 
The  length  of  time  necessary  to  work  an 
estoppel  varies,  however,  in  a  majority  of 
the  jurisdictions,  according  to  the  facts  of 
the  particular  case.  An  examination  of 
the  cases  discloses,  however,  that  the  pos- 
ses<«ion  was  maintained  for  long  periods. 

The  existence  of  an  estoppel  was  held  to 
be  a  question  of  fact  in  Chafee  v.  Aiken, 
57  S.  C.  507,  35  S.  E.  800,  36  S.  E.  3,  and 
the  test  of  the  existence  of  "an  estoppel  to  be 
whether  it  would  be  inequitable  for  the 
municipality  to  set  up  its  claim  to  the 
46  L.R.A.(N.S.) 


and  said  grant^ees  thereupon  began  to  clear 
the  same,  and  cleared  the  said  tract  south 
of  said  slough,  irrespective  of,  and,  without 
reference  to,  or  consideration  of,  any  street 
or  streets,  and  surrounded  the  premises  ly- 
ing south  of  said  slough  and  west  of  Grand 
avenue,  shown  on  the  map  of  Stephens's  ad- 
dition as  blocks  29,  32,  49,  50,  31,  and  parts 
of  32.  and  51,  with  a  high  board  fence,  and 
erected  in  the  southwestern  portion  of  said 
inclosed  premises  a  grand  stand  and  con- 
ducted baseball  games  thereon,  and  used 
the  said  premises  as  a  baseball  park,  and 
excluded  the  public  therefrom  otherwise 
than  by  the  payment  of  an  admission  fee, 
and  said  baseball  park  and  said  fence  in- 
cluded that  portion  shown  on  said  maps  as 

street.  Accordingly,  it  was  held  in  this 
case  that  it  could  not  be  said  as  a  matter 
of  law  that  silence  of  the  city  for  twenty 
years,  while  the  landowner  was  improving 
the  property,  would  work  an  estoppel. 

Where  the  municipality  has  attempted  to 
vacate  the  street,  although  it  mav  not  have 
power  to  do  so,  the  element  of  long-con- 
tinued nonuser  by  the  municipality  and 
possession  by  the  private  parties  is  not  so 
important.  People  ex  rel.  Friend  v.  Wie- 
boldt,  233  111.  572,  84  N.  £.  6^6.  In  this 
case  there  was  between  two  and  three  years* 
occupation,  valuable  improvements  had  been 
erected,  and  the  landowner  had  dedicated 
other  land  to  connect  the  ends  of  the  alley 
on  either  side  of  the  vacated  portion  with 
other  streets. 

It  seems  that  in  Wisconsin  there  can  be 
no  estoppel  effected  against  a  municipality 
before  the  street  is  required  for  public  use. 

The  court  in  Reilly  v.  Racine,  51  Wis. 
526,  8  N.  W.  417,  lays  down  the  broad 
proposition  that  until  a  street  is  required 
by  the  public  use,  no  mere  nonuser  for  any 
length  of  time  will  operate  as  an  abandon- 
ment of  it,  and  all  persons  in  possession  of 
it  will  be  presumed  to  hold  subject  to  the 
paramount  rights  of  the  public.  The  court 
then  held  that,  in  the  absence  of  evidence, 
it  will  be  presumed  that  the  public  au- 
thorities who  are  attempting  to  open  a 
street  did  so  as  soon  as  public  necessity 
required,  and  denied  an  injunction  to  one 
who  was  in  possession  of  the  land  claimed 
as  a  street.  While  the  doctrine  of  equitable 
estoppel  is  referred  to  in  the  case,  it  is  not 
made  clear  whether,  in  the  opinion  of  the 
court,  there  could  be  no  equitable  estoppel 
against  a  municipality  in  the  absence  of  a 
necessity  for  the  public  use  of  the  street 
as  to  which  the  estoppel  is  claimed.  How- 
ever, in  State  v.  Leaver,  62  Wis.  387,  22 
N.  W.  576,  an  action  to  recover  a  penalty 
for  obstructing  a  street  by  a  bam  erected 
within  the  limits  of  the  street,  the  fact 
that,  before  a  street  was  required  for  public 
use,  the  municipal  authorities  had  paid  a 
part  of  the  expense  of  removing  a  store  out 
of  one  street,  leaving  it  still  in  the  street 
of  which   complaint  was  made,   paid  rent 
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•treeU  within  the  bounds  of  said  baseball 
park. 

"(11)  That  in  the  year  1889  J.  T.  Stewart 
was  the  mayor  of  the  city  of  East  Portland, 
and  appeared  anxious  to  encourage  the  es- 
tablishment of  manufacturing  plants  on  the 
east  side  of  the  Willamette  river  and  in  the 
city  of  East  Portland,  and  that  he  delivered 
a  message  to  the  council  requesting  the  en- 
couragement of  enterprises  within'  the 
bounds  of  East  Portland,  and  that  before 
and  about  said  time  said  defendants  R.  D. 
Inman  and  Johan  Poulsen  were  looking 
for  a  site  upon  which  to  locate  a  sawmill, 
and,  pursuant  to  such  message  of  the  said 
mayor  and  the  request  of  the  city  council  of 
East  Portland,  councilman  Ilardie,  then  a 
member  of  said  council  of  East  Portland, 


invited  the  said   defendants    R.   D.  InmaD 
and  Johan  Poulsen  to  locate  and  establish 
their  proposed  sawmill  on  the  east  side  of 
the   river.     Subsequent  to  said   time   said 
defendants  had  negotiated  with  George  W. 
McCoy   and   Richard   Clinton  with  a  view 
toward  locating  a  sawmill  on  the  premises 
now  occupied  by  the  defendant  Inman-Pool* 
sen  Lumber  Company,  and  that,  pursuaot 
to    the    invitation    and    encouragement   ol 
said    councilman     Bardie,     the     defendant 
Johan   Poulsen,   in  the   month   of  August, 
1889,  interviewed  said  J.  T.  Stewart,  whe 
was  then  the  mayor  of  said  city  of   East 
Portland,  and  said  defendant  informed  said 
mayor  that  he  and  his  associates  were  about 
to    acquire    the    said    premises    lierein   de- 
scribed,  and  that  they   intended   to   locate 


for  a  part  of  that  street  for  use  as  a 
pound  and  lock-up,  taxed  the  adjoining  lots 
by  metes  And  bounds  to  the  section  line  in 
tne  center  thereof,  and  required  the  ad- 
joining owner  to  bear  the  cost  of  a  sidewalk 
in  front  of  his  store  within  the  limits  of 
the  street,  was  expressly  held  to  work  no- 
estoppel  against  the  municipal  authorities. 

That  estoppel  will  not  run  against  a  mu- 
nicipality until  the  land  is  needed  for  street 
purposes  is  indicated  in  Taraldson  v.  Lime 
Springs,  92  Iowa,  187,  60  N.  W.  658,  but 
the  real  basis  of  that  decision  is  that  there 
were  no  equities  against  the  municipality 
and  in  favor  of  the  claimant.  See  this  case 
infra. 

But  where  some  affirmative  act  is  taken 
by  the  municipality,  estoppel  may  result, 
even  though  tne  public  necessity  does  not 
require  the  opening  of  the  street. 

Thus,  where  a  lumber  company  and  its 
grantor  have  been  in  possession  of  land  for 
more  than  thirty  years,  and  for  more  than 
twenty  years  after  the  municipal  council 
refused  to  open  the  street,  have  used  it  and 
the  adjoining  premises  as  a  lumber  yard, 
filling  the  same  up  and  grading  it  so  that  it 
could  be  used,  erecting  buildings  upon  the 
land  claimed  as  a  street  at  a  considerable 
expense,  and  all  openly  and  with  the  knowl- 
edge of  the  officers  of  the  city,  the  city  is 
eBtopped  from  opening  the  street.  Paine 
Lumber  Co.  v.  Oshkosh,  89  Wis.  449,  61 
N.  W.  1108. 

c.  PartictUar  oases. 

In  Jordan  v.  Chenoa,  166  111.  530,  47 
y.  E.  191,  where  the  adjoining  landowner 
had  inclosed  the  land  claimed  as  an  allev, 
with  his  land,  and  had  been  in  the  open 
and  notorious  possession  of  the  same  for 
more  than  twenty  years,  had  trees  growing 
thereon  and  a  house  standing  on  a  part  of 
it,  and  a  hedge  fence  growing  across  the 
end  of  the  strip,  and  had  used  it  as  his  own 
property  without  objection  from  any  quar- 
ter, the  municipality  was  held  estopped  to 
claim  the  ground  as  a  street. 

WHiere  a  city  allowed  private  parties  to 
oocupv  the  premises  claimed  as  a  street 
46  L.R.A.(N.S.) 


for  more  than  sixty  years,  and  received 
taxes  on  at  least  a  portion  of  the  disputed 
premises,  and  the  parties  so  occupying  the 
premises  erected  buildings  on  a  part  there- 
of, and  with  the  consent  of  the  city  sg- 
thorities  constructed  docks  on  the  premiers, 
the  municipality  is  estopped  to  claim  the 
land  as  a  street.  Peoria  ▼.  Central  Ntt 
Bank,  224  lU.  43,  12  L.R.A.(N.S.)  687,  79 
N.  E.  296. 

Where  the  officers  of  a  municipalitj  know 
that  the  streets  and  alleys  in  a  plat  sre 
inclosed  with  the  adjoining  land,  and  thst 
the  owner  for  more  than  twenty-five  yean 
has  been  making  valuable  improTements 
thereon  without  objection  from  these  officen 
to  the  use  of  the  property  in  such  a  man- 
ner, inconsistent  with  the  assertion  of  aov 
right  thereto  on  the  part  of  the  city,  the 
city  is  estopped  from  thereafter  aasertios 
any  right  to  the  streets  and  alleys.  Schocl- 
ing  V.  Harrisburg,  42  Or.  494,  7*1  Pac.  6^15. 

In  determining  upon  the  merchantabiltt 
of  a  title  in  Baldwin  ▼.  Trimble,  85  Mi 
396,  36  L.R.A.  489,  37  AtL  176,  the  court 
holds  that  where  the  city  has  abandoned  a 
street,  although  no  action  has  been  takes 
to  vacate  the  same,  and  the  street  has  bees 
built  up  by  private  parties  with  building 
and  such  possession  by  private  parties  has 
been  maintained  for  about  twenty -fin 
years,  the  city  is  equitably  estopped  fron 
claiming  the  land  as  a  street. 

In  Cambridge  v.  Cook,  97  Iowa,  599,  6< 
N.  W.  884,  a  municipality  waa  held  es- 
topped from  proceeding  to  open  up  an  all^-r 
in  the  defendant's  exclusive  possession,  is 
which  it  had  acquiesced  for  more  than  ff 
teen  years  after  its  incorporation,  and  the 
public  had  stood  by  and  seen  the  defendant 
erect  valuable  improvementa  thereon,  in- 
cluding an  orchard  and  a  bam,  and  had 
seen  him  fence  and  cultivate  it  for  nearh 
thirty  years. 

Where  certain  streets  marked  on  the  plst 
of  an  addition  to  a  city  were  never  used  by 
the  public  as  streets  for  a  period  of  ovet 
twenty  years,  and  surrounding  streets  were 
vacated  by  the  eity  for  railroad  and  other 
purposes,  and  finally  the  streets  in  ques- 
tion  were   inclosed  by  a  substantial  feaee 
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A  sawmill  upon  the  same,  and  that  they 
intended  to  manufacture  lumber  and  use 
the  premises  now  occupied  by  them  for 
their  manufacturing  plant,  and  requested 
that  if  said  city  claimed  any  interest  or 
right  in  said  premises  or  any  portion  there- 
of, or  for  the  use  of  the  public  as  a  street 
or  otherwise,  that  the  same  should  be  vacat- 
ed; and  he  was  informed  by  the  said  mayor 
that  the  said  city  of  East  Portland  did  not 
and  would  not  claim  any  of  said  premises 
as  a  public  street  or  highway,  except  that 
the  city  claimed  Fifth  street,  now  Grand 
avenue,  as  a  public  street.  That  thereupon 
said  defendant  Johan  Poulsen  obtained  legal 
advice  as  to  whether  the  public  had  any 
rights  within  the  premises  now  occupied 
by   defendant  Inman-Poulsen  Lumber  Com- 


pany, and  was  assured  that  no  public  rights 
existed  therein.  That  said  defendants  Jo- 
han Poulsen  and  R.  D.  Inman,  in  good  faith 
and  with  reliance  upon  the  statements  and 
encouragement  of  the  mayor  and  council 
of  the  city  of  East  Portland,  began  and 
completed  the  erection  of  a  large  sawmill, 
planing  mill,  and  lumber  plant  upon  said 
premises,  and  erected  and  built  wharves 
and  docks  in  the  Willamette  river  abutting 
upon  said  premises,  and  proceeded  to  fill 
said  Stephens  slough,  and  to  erect  such 
other  buildings  as  were  necessary  and  con- 
venient for  the  general  manufacture  of  lum- 
ber, and  duly  completed  the  erection  of 
such  lumber  mill  in  the  year  1890,  and  erect- 
ed its  buildings  irrespective  of  the  exist- 
ence   of    any   streets,    and    in    good    faith, 


and  otherwise  improved  and  used  as  private 
property,  a  dwelling  house  being  erected 
on  one  of  them,  and  it  is  further  shown 
that  the  ground  could  be  made  fit  for  street 
purposes  only  by  the  expenditure  of  a  large 
amount  of  money  in  filling  and  grading, 
the  city  will  be  estopped  from  claiming  the 
ground  as  a  street.  John  Mouat  Lumber 
Co.  V.  Denver,  21  Colo.  1,  40  Pac.  237. 

A  city  was  held  estopped  in  Edwardsville 
V.  Barnsback,  66  111.  App.  381,  where  a 
private  person  and  those  under  whom  he 
claimed  had  been  in  peaceable,  open,  and 
adverse  possession  of  the  land  claimed  as  a 
street  for  more  than  fifty  years,  and  during 
that  period  had  inclosed  it,  and  uninter- 
ruptedly used  a  part  of  it  as  a  house  lot, 
and  had  on  it  buildings,  a  well,  orchard, 
fences,  and  fruit  trees,  all  within  the  actual 
knowledge  of  the  municipality. 

Where  there  is  some  doubt  as  to  whether 
a  street  was  ever  dedicated,  and  for  more 
than  twenty  years  the  city  has,  without 
objection,  permitted  a  private  person  to 
occupy  the  street  and  at  considerable  ex- 
pense place  permanent  improvements  there- 
on, the  removal  of  which  and  the  opening 
of  the  street  would  cause  him  great  injury, 
and  also  segregate  a  portion  of  his  premises 
from  the  remainder,  the  city  will  be  es- 
topped from  opening  the  street.  Von  Tobel 
V.  Lewistown,  41  Mont.  226,  137  Am.  St. 
Rep.  733,  108  Pac.  910. 

Where  a  rolling  mill  company  has  pos- 
session of  a  tract  of  land  through  which 
streets  had  been  laid  out  in  a  dedication 
xnade  prior  to  the  land  becoming  a  part  of 
the  city,  and  erected  thereon,  including  the 
land  claimed  as  a  street,  railroad  tracks 
and  buildings  necessary  to  its  business,  and 
the  municipality  for  over  forty  years  ac- 
quiesced in  this  use  of  the  land,  not  claim- 
ing it  as  a  street,  such  municipality  is 
equitably  estopped  from  claiming  the  land 
for  street  purposes.  Chicago  v.  Illinois 
Steel  Co.  229  111.  303,  120  Am.  St.  Rep. 
258,  82  N.  E.  286.  It  would  have  been 
necessary  in  this  case  to  have  reconstructed 
the  entire  plant  if  the*  land  claimed  as  a 
street  had  been  allowed  to  the  city,  and 
■the  city,  having  allowed  such  improvements 
46  L.R.A.(N.S.) 


to  be  made  costing  millions  of  dollars,  on 
the  faith  and  belief  that  there  was  no 
street  in  existence  where  the  improvements 
were  made,  was  held  to  be  equitably  es- 
topped from  claiming  the  land  for  street 
purposes. 

Where  a  city  acquiesced  in  the  use  of  a 
street  by  a  private  corporation  to  the  ex- 
clusion of  the  public  for  about  fifty  years, 
and  such  corporation  erected  a  mill  on  an 
adjoining  tract  of  land,  and  constructed  a 
mill  pond  on  substantially  the  entire  street, 
so  that  to  open  the  street  would  require 
the  rearrangement  and  reconstruction  of 
the  mill  pond  and  yard,  the  city  is  estopped 
from  opening  the  street.  Reichert  Mill.  Co. 
V.  Freeburg,  217  111.  384,  76  N.  E.  544. 

On  the  contrary,  in  Louisiana  Ice  Mfg. 
Co.  V.  New  Orleans,  43  La.  Ann.  217,  9  So. 
21,  the  right  of  a  city  to  open  a  street 
which  had  been  regularly  established  was 
affirmed  as  against  a  manufacturing  com- 
pany which  had  maintained  possession  of 
the  tract  for  more  than  thirty  years,  and 
had  erected  vaults  and  fences  thereon,  the 
moving  of  which  would  be  rendered  neces- 
sary by  the  opening  of  the  street.  It  is  not 
clear  that  the  doctrine  of  estoppel  received 
much  consideration  in  the  decision  of  this 
cas€.  The  city  had  collected  taxes  on  the 
property,  and  it  was  urged  that  the  assess- 
ment and  collection  of  taxes  by  the  city 
operated  as  an  estoppel  to  open  the  street, 
but  further  than  this  nothing  is  said  as  to 
estoppel.  See  reference  to  this  case  under 
subdivision  II.  supra. 

Estoppel  has  been  held  to  exist  with  ref- 
erence to  highways  also. 

The  total  abandonment  of  a  public  high- 
way by  the  public,  together  with  actual, 
open,  notorious,  and  adverse  holding  of 
possession  by  an  adjoining  landowner  for 
about  twenty-five  years,  works  an  estoppel 
against  the  public  from  claiming  any  right 
in  the  highway.  Orr  v.  O'Brien,  77  Iowa, 
253.   14  Am.  St.  Rep.  277,  42  N.  W^  183. 

The  failure  of  the  public  to  assert  any 
right  to  land  claimed  as  a  highway  for 
nearly  thirty  years,  and  the  possession  of 
the  land  by  an  adjoining  landowner  and 
nis  grantors  during  this  time,  adverse  to 
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and  expended  in  the  erection  of  said  lum- 
ber mill  and  plant  large  sums  of  money, 
and  that  during  the  period  between  Septem- 
ber, 1880,  and  the  present  date,  the  said 
defendants  and  Inman,  Poulsen,  &.  Com- 
pany, a  corporation,  occupied  all  of  said 
premises  now  occupied  by  them,  openly, 
continuously,  notoriously,  and  adversely, 
and  have  excluded  the  public  from  said 
premises,  and  during  all  of  said  time  con- 
ducted the  business  of  a  sawmill  under 
claim  of  right,  and  believing  in  good  faith 
that  no  street  easement  whatsoever  ex- 
isted within  the  boundary  of  the  premises 
now  occupied  by  them.  That  valuable  and 
extensive  improvements  were  made  by  said 


defendants  and  by  said  Inman,  Poulsen,  k 
Company  over  the  whole  of  said  premuMa 
having  the  appearance  of  streets  as  shown 
on  the  map  of  Stephens's  addition  to  East 
Portland,  and  erected  buildings  across  the 
same,  and  made  fills  with  thousands  of 
yards  of  materials,  and  built  adjuncts  to 
said  lumber  mill  and  plant,  and  erected 
landings  and  platforms  and  all  things  nec6- 
sary  and  convenient  for  the  use  of  a  large 
lumber  manufacturing  plant. 

"(12)  That  on  the  27  th  day  of  November, 
1906,  the  whole  plant  of  Inman,  Poulsen,  & 
Company  and  the  defendants  herein  was 
completely  destroyed  by  fire.  Said  fire  oo 
curred  at  night  and  created  great  excite^ 


all  other  claimants,  estop  the  public  from 
asserting  any  right  to  the  land  in  question. 
Smith  V.  Gorrell,  81  Iowa,  218,  46  N.  W. 
992. 

See  also  Almy  v.  Church,  18  R.  I.  182, 
26  Atl.  58,  supra. 

So,  estoppel  has  been  held  to  exist  where 
some  affirmative  action  on  the  part  of  the 
municipality  is  shown,  together  with  the 
possession  and  improvements. 

The  doctrine  of  equitable  estoppel  was 
applied  in  Bois4  City  v.  Wilkinson,  16 
Idaho,  150,  102  Pac.  148,  and  a  municipal- 
ity was  denied  the  right  to  recover  ground 
which  had  formerly  been  a  street  where  the 
municipality  gave  a  deed  therefor  after  the 
legislature  had  attempted  to  abandon  the 
street  (an  act  which  it  had  no  power  to 
do),  and  the  grantee  and  his  successors  had 
possession  of  the  land  for  a  period  of  forty 
years,  had  erected  valuable  improvements 
thereon,  and  tne  street  was  never  used  as  a 
street,  but  was  always  recognized  by  the 
municipal  authorities  as  private  property. 

Although  a  municipality  may  not  have 
had  power  to  vacate  a  street,  yet  where  it 
has  attempted  to  do  so  and  obtained  from 
the  adjoining  landowner  the  dedication  of 
a  portion  of  his  lot  for  alleys  to  connect 
the  unvacated  portions  of  the  alley  with 
other  streets,  and  has  granted  to  such  lot 
owner  a  permit  to  construct  buildings  on 
the  vacated  land,  and  such  buildings  have 
been  constructed  at  an  expense  to  the  land- 
owner, the  city  is  estopped  to  evict  him 
from  the  portion  of  the  street  vacated. 
People  ex  rel.  Friend  v.  Wieboldt,  233  111. 
672,  84  N.  E.  646. 

Where  a  municipality  has  made  an  at- 
tempt to  vacate  an  alley,  which  attempt  is 
irregular,  but  thereafter  an  adjoining  land- 
owner has  inclosed  the  alley  with  his  .land 
and  continuously  used  and  occupied  the 
same  under  a  claim  of  right  for  nineteen 
years,  and  has  set  out  trees  which  have 
grown  to  a  considerable  size,  planted  shrub- 
bery, built  a  summer  house,  dug  a  well, 
erected  valuable  fences,  constructed  a  pri- 
vate driveway,  and  otherwise  beautified  and 
enhanced  the  value  of  the  entire  premises, 
and  during  all  tliis  time  the  municipality 
has  taken  no  action  to  prevent  it,  but  has 
apparentlv  relied  on  its  efforts  at  vaca- 
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tion,  the  municipality  is  estopped  from 
claiming  the  alley.  Blennerhassett  v.  For- 
est Dity,  117  Iowa,  680,  91  N.  W.  1044. 

W^here  the  municipality  has  attempted  to 
vacate  an  alley,  but  by  an  error  the  wrong 
block  is  described,  and  thereafter  the  ad- 
joining owner  fences  up  the  alley  and  erects 
buildings  on  different  parts  thereof,  and  so 
holds  possession  for  over  twenty  years,  the 
municipality  is  estopped  from  claiming  the 
land  as  the  street.  £^1  Paso  v.  Hoagland, 
224  111.  263,  79  N.  E.  658. 

But  where  a  city  council  made  an  in- 
effectual attempt  to  vacate  certain  streets, 
and  subsequently  entered  into  an  tUtn 
vires  contract  with  a  railroad  companj 
again  to  vacate  the  streets,  but,  before 
any  improvements  were  placed  upon  the 
streets  or  any  changes  made,  repealed  the 
ordinance  of  attempted  vacation,  the  city 
is  not  estopped  from  claiming  the  land  as 
streets,  notwithstanding  there  were  subse- 
quent improvements  placed  thereon  by  th« 
railroad  company.  Ashland  v.  Chicago  i 
N.  W.  R.  Co.  105  Wis.  398,  80  N.  W.  1101: 
Ashland  v.  Northern  P.  R.  Co.  119  Wis.  204, 
96  N.  W.  688. 

See  also  Paine  Lumber  Co.  ▼.  Oshkosb. 
89  Wis.  449,  61  N.  W.  1108,  supra. 

Where  the  city  has  levied  and  collected 
assessments  upon  the  land  claimed  as  s 
street,  which  was  held  by  the  claimant  for 
more  than  thirty  years,  and  improvements 
erected  thereon  during  the  time,  the  citr 
is  estopped  from  claiming  the  land  as  a 
street.     Simplot  v.  Dubuque,  49  Iowa,  630. 

A  city  was  held  estopped  to  claim  lasd 
as  streets  in  Smith  v.  Osage,  80  Iowa.  $4. 
8  L.R.A.  633,  45  N.  W.  404,  where  the  lainJ 
had  been  platted  and  streets  indieate-1 
thereon  and  the  plat  filed,  but  the  owner 
continued  in  possession  thereof  as  fans 
land  for  thirty  years,  eighteen  of  whlc^ 
were  after  the  municipality  was  organized 
as  a  city,  and  the  city  made  no  attempt 
during  the  time  to  open  the  streets,  but  oo 
the  contrary  taxed  the  land  dedicated  as 
streets  as  private  property. 

Where  the  city  has  taxed  property  and 
levied  special  assessments  upon  it  for  thirtr 
years,  and  the  defendant  has  occupied  it 
under  a  claim  of  right  for  nineteen  year* 
before   the    commencement    of    the    actios^ 


^ 


1013. 


PORTLAND  V.  INMAN  POULSEN  LUMBER  CO. 


1219 


ment  in  the  city  of  Portland,  and  that  it 
was  generally  known  and  published  within 
the  said  city  that  said  plant  had  been  de- 
stroyed, and  it  was  generally  known  and 
published,  and  was  known  by  the  officials 
of  the  city  of  Portland,  that  said  Inman, 
Poulsen,  &,  Company  were  rebuilding  a 
larger  and  more  complete  plant  than  the 
plant  destroyed  by  lire  as  aforesaid,  and 
that  they  continued  the  building  of  said 
plant  without  objection  from  the  city  of 
Portland  or  its  officials,  and  have  completed 
on  said  premises  in  controversy  a  sawmill 
and  lumber  plant  with  the  greatest  capacity 
of  any  sawmill  in  the  world,  and  ever  since 
liave  conducted  on  said  premises  said  lum- 


bering plant  and  sawmill,  and  have  occu- 
pied the  whole  of  said  premises  hereinafter 
described,  with  notice  to  all  of  the  officials 
of  the  city  of  Portland;  that  the  defendant 
Inman-Poulsen  Lumber  Company  has  con- 
tinued to  enlarge  its  plant,  and  has  suc- 
ceeded to  all  of  the  interests  of  its  predeces- 
sors in  title,  and  now  has  upon  said  prem- 
ises a  lumbering  plant  and  sawmill  of  an 
actual  annual  capacity  of  151,000,000  feet 
of  lumber,  and  that  it  is  necessary  for  the 
practical  and  proper  operation  of  said  plant 
to  occupy  the  whole  of  the  premises  now  oc- 
cupied by  them,  and  that  during  the  opera- 
tion and  extension  of  defendants'  plant,  the 
defendant  Inman-Poulsen  Lumber  Company 


during  which  time  the  land  has  been  treat- 
ed as  private  property,  the  municipality  is 
estopped  from  claiming  the  land  as  a  street. 
Davenport  v.  Boyd,  109  Iowa,  248,  77  Am. 
St.  Rep.  636,  80  N.  W.  314. 

The  mere  fact,  however,  that  a  city  has 
collected  taxes  and  levied  and  collected  an 
assessment  upon  a  strip  of  land  dedicated 
as  a  street,  and  also,  in  widening  the 
streets  connected  by  the  street  in  question, 
l>as  condemned  the  ends  of  the  strip  of  land, 
does  not  estop  the  city  from  claiming  the 
land  as  a  street,  where  the  strip  of  land  is 
used  by  the  public  as  a  street.  Seattle  v. 
Hinckley,  67  Wash.  273,  121  Pac.  444. 

In  some  of  the  Iowa  cases,  no  satisfac- 
tory distinction  is  made  between  the  theor- 
ies of  abandonment,  adverse  possession,  ajid 
estoppel.  This  doubtless  arises  from  the 
holding  in  an  early  Iowa  case  (Pella  v. 
Scholtc,  24  Iowa,  283,  95  Am.  Dec.  729) 
that  a  private  party  may  acquire  the  right 
to  hold  a  public  square  by  adverse  posses- 
sion. That  land  held  for  the  public  cannot 
be  acquired  by  adverse  possession  against 
the  municipality  is  the  generally  accepted 
doctrine  of  subsequent  cases  in  this  state, 
and  a  limitation  was  placed  upon  Pella  v. 
Scholte  in  Davies  v.  Huebner,  45  Iowa,  574, 
— but  the  doctrine  has  caused  some  con- 
fusion in  the  Iowa  cases. 

In  Smith  v.  Osage,  80  Iowa,  84,  8  L.R.A. 
633,  45  N.  W.  404,  supra,  the  court,  after 
holding  that  the  city  could  hot  claim  land 
dedicated  as  a  street  apparently  on  the 
theory  of  estoppel,  adds:  "We  reach  the 
conclusion  that  the  action  is  barred  by  the 
statute  of  limitations,  and  that  defendant 
is  estopped  to  set  up  the  claim  of  the  public 
to  the  land  in  controversy." 

Where  the  dedicator  of  a  plat  made  an 
inetfeotual  attempt  to  vacate  the  same, 
including  the  street  in  question,  and  there- 
after went  into  possession  of  the  land  un- 
der a  claim  of  right,  and  neld  the  same 
for  more  than  ten  years,  for  eight  or  nine 
of  which  taxes  were  levied  and  paid  by 
him,  and  the  property  used  for  agricultural 
purposes,  the  city  is  estopped  from  there- 
after claiming  the  street.  Upta^raflf  v. 
Smith,  106  Iowa,  385,  76  N.  W.  733.  Al- 
though the  opinion  states  that  the  person 
in  possession  of  the  street  was  entitled  to 
46  L.R.A.(N.S.) 


relief  against  the  municipality  by  virtue 
of  her  adverse  possession  under  a  claim  of 
right  for  more  than  ten  years,  it  seems  that 
the  term  "adverse  possession"  is  used  in  a 
somewhat  loose  sense,  and  refers  to  the  es- 
toppel against  the  municipality  rather  than 
to  adverse  possession  as  tnat  term  is  strict- 
ly construed. 

In  Weber  v.  Iowa  City,  119  Iowa,  633,  93 
N.  W.  637,  the  right  of  a  municipality  to 
open  a  street  was  denied  where  the  land- 
owner, after  an  ineffectual  attempt  at 
vacation,  entered  into  possession  of  the  land, 
inclosed  it  with  fences,  and  made  other 
valuable  improvements  thereon,  remaining 
in  possession,  claiming  and  using  the  land 
as  his  own  for  more  than  thirty  years,  with 
the  knowledge  of  and  without  objection  by 
the  city.  The  ground  of  this  decision  is  not 
made  clear  by  the  opinion.  In  one  part,  ' 
the  city  is  treated  as  having  abandoned  the 
street,  and  therefore  not  entitled  to  claim 
it;  in  another  part,  the  ground  is  that  of 
estoppel.  These  xheories  are  treated  by  the 
court  as  at  least  similar,  as,  after  referring 
to  the  theory  of  abandonment,  it  is  stated 
that  "parallel  with  cases  thus  holding,  and 
largely  along  the  same  lines  of  reasoning, 
are  the  numerous  decisions  which  apply  to 
the  doctrine  of  estoppel  to  municipal  cor- 
porations, to  prevent  the  assertion  of  pub- 
lic right  to  a  street  where  the  exercise  of  • 
such  right  would  be  inequitable.'* 

The  court  in  Taraldson  v.  Lime  Springs, 
92  Iowa,  187,  60  N.  W.  658,  states  that 
"the  plea  of  an  estoppel  presents  the  ques- 
tion of  the  statute  of  limitations,"  and  also  . 
refers  to  some  earlier  cases  in  which  the 
doctrine  of  estoppel  was  applied  with  ref- 
erence to  an  easement  in  the  nature  of  a 
public  highway.  The  latter  cases  are  dis- 
tinguished from  the  case  at  bar  by  stating 
that  they  were  cases  of  neglect  to  use  prop- 
erty in  which  the  public  had  an  easement, 
while  the  case  at  bar  was  one  which,  ac- 
cording to  the  Iowa  doctrine,  vested  a  fee 
simple  in  the  public.  The  real  decision  in 
this  case,  however,  seems  to  be  based  upon 
the  fact  that  there  were  no  equities  in 
favor  of  the  claimant,  and  therefore  no 
ground  for  an  equitable  estoppel. 

W.  A.  B. 
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has  completely  filled  said  Stephens  slough 
with  over  1,500,000  cubic  yards  of  material 
at  an  expense  of  approximately  $400,000, 
and  within  said  slough  lying  west  of  Grand 
avenue  the  defendants  have  filled  in  said 
slough  with  900,000  yards  of  material,  and 
that  to  open  up  any  street,  through  the 
premises  now  occupied  by  defendant  Inman- 
Poulscn  Lumber  Company  would  destroy 
their  plant,  and  make  it  impossible  to  run 
the  same  as  a  sawmill  or  lumber  manufac- 
turing plant.     .    .     . 

"(14)  That  said  defendant  Inman-Poul- 
sen  Lumber  Company  and  its  predecessors 
have  erected  on  said  premises  its  improve- 
ments and  made  said  tills  at  an  expense  of 
over  $800,000.  That  they  employ  about  500 
men,  and  possess  a  large  industry  of  great 
benefit  to  the  city  of  Portland  and  the  state 
of  Oregon. 

"(15)  That  there  is  no  public  need  or 
necessity  of  any  streets  through  the  said 
premises  hereinafter  described  and  occu- 
pied by  said  defendant  Inman-Poulsen  Lum- 
ber Company.  That  said  defendants  now 
occupy  and  are  in  possession  of  the  follow- 
ing described  premises,  to  wit :  ( 1 )  Begin- 
ning at  a  point  sixty  (60)  feet  north  of 
the  northwest  corner  of  block  B,  in  Kern's 
addition  to  the  city  of  Portland,  Multnomah 
county,  Oregon,  and  running  thence  east 
along  the  north  line  of  Division  street  to 
the  west  line  of  Grand  avenue;  running 
thence  north  along  the  west  line  of  Grand 
avenue  to  the  southerly  line  of  the  right  of 
way  of  the  Oregon  &  California  Railroad 
Company,  now  occupied  by  the  Southern 
Pacific  Company;  from  thence  running 
northwesterly  along  the  southerly  line  of 
Bald  right  of  way  to  the  north  line  of  Lin- 
coln street  if  extended  westerly;  thence 
west  to  the  low-water  mark  of  the  Wil- 
lamette river;  thence  southeasterly  along 
the  low- water  mark  of  the  Willamette  river 
to  the  intersection  of  low-water  mark  with 
the  north  line  of  block  A,  Kern's  addition, 
if  extended;  thence  east  to  a  point  thirty 
(30)  feet  south  of  the  point  of  beginning; 
thence  thirty  (30)  feet  north  to  the  point 
of  beginning,  saving  and  excepting  there- 
from a  small  portion  of  said  real  estate  and 
premises  in  the  northerly  and  westerly  cor- 
ner thereof  now  occupied  by  the  Portland 
Railway,  Light,  &  Power  Company  as  a 
power  and  lighting  plant;  and  saving  and 
excepting  the  right  of  way  of  the  said 
Portland  Railway,  Light,  &  Power  Company 
across  a  portion  of  said  premises.  (2)  The 
wharf aj;e  rights  and  the  right  to  wharf  out 
from  said  premises  at  right  angles  with  the 
harbor  line  to  the  established  harbor  line  of 
the  Willamette  river,  and  the  right  to  erect 
and  maintain  docks,  wharves,  and  other 
structures  between  the  harbor  line  of  said 
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Willamette  river  and  the  low-water  mark 
thereof;  and  all  riparian  rights  and  privi- 
leges incident  and  appurtenant  to  said  real 
estate.    (3)  Beginning  at  the  northwest  cor- 
ner of  block  D,  in  Kern's  addition  to  Port- 
land,  in   Multnomah   county,   Oregon,  ruo- 
ning  thence  north  67.67  feet  for  a  point  of 
beginning;  running  thence  east  to  the  vest 
line  of    East   Eighth   street;    thence   north 
along  the  west  line  of  East  Eighth  street  to 
the    Oregon    &    California    Railroad    Com- 
pany's right  of  way,  now  occupied  by  the 
Southern   Pacific   Company;    thence   north- 
westerly  along  the   southerly    line  of  said 
right   of   way    to   the   east   line    of   Grand 
avenue;    thence  south   along   the   east  lice 
of  Grand  avenue  to  the  point  of  beginning. 
That  said  premises  above  described  include 
that  portion  shown  on  the  said  map  of  Ste- 
phens's addition  to  East  Portland  as  blocks 
13,  27,  28,  29,  30,  34,  33,  32,  31,  48,  47,  49, 
50,  53,  52,  and  51  the  same  being  included 
in  descriptions  No.  1  and  No.  2.     Tliat  de- 
scription No.  3  includes  the  following  prem- 
ises shown  on  said  map  of  Stephens's  ad- 
dition as  follows:     70,  71,  90,  69,  and  that 
part  of  68,  72,  and  89  lyincr  southerly  af.d 
westerly  of  the  Oregon  &  California  P^ail- 
road  Company's  right  of  way,  now  ownod 
and  operated  by  the  Southern  Pacific  Co?n- 
pany.     That  to  open   any   streets    throiii;'i 
said   premises   would  entirely    destroy   t'j« 
defendant     Inman-Poulsrn     Lumber     CVm- 
pany's  improvements  of  the  value  of  $1 ,0(K'.- 
000,  and  would  work  irreparable  injurj*  and 
mischief  to  said  defendants,  and  would  b«: 
a  great  wrong  and  of  benefit  to  no  one. 

"(16)  That  from  1870  to  1873  the  Oregoa 
k  California  Railroad  Company  occupied  a 
right  of  way  through  said  premises  withoat 
any  reference  to  streets,  and  established  the 
grade  of  said  railroad  track  by  making  a 
cut  through  said  premises  without  refert-nce 
to  any  streets,  and  have  operated  trains 
thereon  between  said  dates.  That  James 
B.  Stephens  occupied  said  premises  and  tho 
whole  thereof  from  June  8,  1869,  to  Ft^bru- 
ary  16,  1888,  openly,  notoriously,  continu- 
ously, and  adversely  without  regard  to  anv 
public  right  or  easement  therein  for  sai«i 
period. 

"(17)  That  the  defendants  will  suffer  ir- 
reparable injury  and  injustice  if  any  strei^t* 
are  ordered  opened  up  through  said  prem- 
ises, and  the  rights  of  defendants  in  said 
premises  have  grown  up  with  the  encoura^ 
ment  of  the  city  ofiicials  of  the  cities  of 
East  Portland  and  Portland,  and  Are  of 
more  persuasive  force  than  the  right?  of 
the  public  in  or  to  any  part  of  the  i^aid 
premises  as  long  as  said  premises  are  us*^\ 
for  a  lumber  manufacturing  plant  and  fur 
the  adjuncts  thereto,  and  the  city  of  Port- 
land   is    estopped    from    opening    up    asj 
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streets  through  said  premises,  or  undertak- 
ing to  harass  or  annoy  the  said  defendants, 
their  successors,  or  assigns,  in  the  peaceable 
possession  of  said  premises  for  the  purposes 
for  which  they  are  now  used  or  may  be  used 
as  a  lumber  manufacturing  plant. 

"(18)  That  on  the  24th  day  of  November, 
1O08,  the  city  of  Portland  caused  six  com- 
plaints to  be  filed  against  defendants  In- 
man-Poulsen  Lumber  Company  and  Johan 
Poulscn,  accusing  them  of  violating  said 
Ordinance  No.  7,130,  and  that  in  each  case 
said  defendants  were  arrested  and  were 
charged  with  wilfully  and  unlawfully  main- 
taining and  keeping  buildings  and  struc- 
tures standing  within  and  upon  certain  pub- 
lic streets,  and  that  said  alleged  streets 
were  within  the  bounds  of  the  premises  here- 
tofore described.  That  said  defendants  ap- 
peared in  said  actions  in  the  municipal 
court  of  the  city  of  Portland,  county  of 
Multnomah,  state  of  Oregon,  and  defended 
the  same,  and,  the  title  to  said  real  estate 
being  involved,  each  of  said  actions  were 
certified  to  the  circuit  court  for  further 
proceedings.  That  on  the  9th  day  of  April, 
I  POO,  said  defendants  were  charged  with  vio- 
lating an  ordinance  providing  that  no  street 
sliGuld  be  filled  or  improvement  made  with- 
out a  permit  from  the  city,  and  a  complaint 
was  filed  against  said  defendants  in  the  mu- 
nicipal court  of  the  city  of  Portland,  Mult- 
nomah county,  state  of  Oregon,  making  such 
charges  against  the  defendants,  and  that 
said  defendants  appeared  in  said  court  and 
defended  said  action  in  said  court,  and,  the 
title  to  real  estate  being  involved,  the  same 
was  certified  to  the  circuit  court  for  fur- 
ther action,  and  that  the  same  was  duly  set 
down  for  trial  on  motion  of  the  citv  of 
Portland  for  the  5th  day  of  January,  1911, 
and  that  the  said  city  of  Portland  dismissed 
the  same  complaint.  That  in  the  month  of 
January,  1911,  eleven  complaints  were  filed 
in  the  municipal  court  for  the  city  of  Port- 
land, county  of  Multnomah,  and  state  of 
Oregon,  charging  defendants  with  obstruct- 
ing alleged  streets,  and  that  defendants  were 
arrested  and  appeared  in  said  actions  in 
said  court,  and,  the  title  to  real  estate  be- 
ing involved,  all  of  said  actions  were  certi- 
fied to  the  circuit  court  for  further  proceed- 
ings. That  all  of  said  actions  are  still 
pending  against  these  defendants  for  the  ob- 
struction of  alleged  streets  through  the 
premises  heretofore  described,  and  none  of 
the  same  have  been  brought  to  trial,  and 
they  are  now  pending,  and  have  not  been 
dismissed.  That  all  of  said  actions  involve 
the  same  questions  of  title  as  are  involved 
in  this  suit,  and  that  the  plaintiff  has  had 
ample  time  and  opportunity  to  bring  said 
actions  on  for  trial,  and  has  neglected  to 
do  80.** 
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Upon  the  trial  the  court  made  the  follow- 
ing decree:  "This  cause  coming  on  to  be 
heard  this  day  upon  motion  of  defendants 
for  a  decree  in  accordance  with  equities  of 
the  cause  and  the  findings  of  fact  and  con- 
clusions of  law  heretofore  made  and  en- 
tered herein,  plaintiff  appearing  by  Wm.  C. 
Benbow,  deputy  city  attorney,  and  defend- 
ants appearing  by  Geo.  S.  Shepherd,  their 
attorney,  and  it  duly  appearing  to  the  court 
after  hearing  the  testimony  adduced  at  the 
trial  in  this  cause,  together  with  arguments 
of  counsel,  that  the  defendants  are  entitled 
to  a  decree  as  prayed  for,  it  is  therefore 
ordered,  adjudged,  and  decreed  that  defend- 
ants Inman-Poulsen  Lumber  Company  is 
the  owner  and  in  the  lawful  possession  of 
the  following  described  premises  situated  in 
Multnomah  county,  state  of  Oregon,  to  wit: 
Beginning  at  a  point  sixty  (60)  feet  north 
of  the  nothwest  corner  of  block  B,  in  Kern's 
addition  to  the  city  of  Portland,  in  Mult- 
nomah county,  Oregon,  and  running  thence 
east  along  the  north  line  of  Division  street 
to  the  west  line  of  Grand  avenue;  running 
thence  north  along  the  west  line  of  Grand 
avenue  to  the  southerly  line  of  the  right  of 
way  of  the  Oregon  &  California  Railroad 
Company,  now  occupied  by  the  Southern 
Pacific  Company;  from  thence  running 
northwesterly  along  the  southerly  line  of 
said  right  of  way  to  the  north  line  of  Lin- 
coln street  if  extended  westerly ;  thence  west 
to  the  low-water  mark  of  the  Willamette 
river;  thence  southeasterly  along  the  low- 
water  mark  of  the  Willamette  river  to  the 
intersection  of  low-water  mark  with  the 
north  line  of  block  A,  Kern's  addition,  if 
extended;  thence  east  to  a  point  thirty 
(30)  feet  south  of  the  point  of  beginning; 
thence  thirty  (30)  feet  nortlh  to  the  point 
of  beginning,  saving  and  excepting 
therefrom  a  small  portion  of  said  real 
estate  and  premises  in  the  northerly 
and  westerly  corner  thereof  now  occu- 
pied by  the  Portland  Railway,  Light  & 
Power  Company  as  a  power  and  lighting 
plant,  and  saving  and  excepting  the  right 
of  way  of  said  Portland  Railway,  Light  & 
Power  Company  across  a  portion  of  said 
premises.  The  wharfage  rights  and  the 
right  to  wharf  out  from  said  premises  at 
right  angles  with  the  harbor  line  to  the  es- 
tablished harbor  line  of  the  Willamette 
river,  and  the  right  to  erect  and  maintain 
docks,  wharves,  and  other  structures  be- 
tween the  harbor  line  of  the  said  Willa- 
mette river  and  the  low-water  mark  there- 
of, and  all  riparian  rights  and  privileges 
incident  and  appurtenant  to  said  real  estate. 
Beginning  at  the  northwest  corner  of  block 
D,  in  Kern's  addition  to  Portland,  in  Mult- 
nomah county,  Oregon;  running  thence 
north  67.67  feet  for  a  point  of  beginning; 
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running  thenoe  east  to  the  west  line  of  East 
Eighth  street;  thence  north  along  the  west 
line  of  East  Eighth  street  to  the  Oregon  k 
California  Railroad  Company's  right  of  way, 
now  occupied  by  the  Southern  Pacific  Com- 
pany; thence  northwesterly  along  the  south- 
erly line  of  said  right  of  way  to  the  east 
line  of  Grand  avenue;  thence  south  along 
the  east  line  of  Grand  avenue  to  the  point  of 
beginning.  .It  is  further  ordered  that  after 
defendant  Inman-Poulsen  Lumber  Company, 
its  successors,  and  assigns,  shall  cease  to 
use  said  premises  as  a  lumber  manufactur- 
ing and  sawmill  site  for  the  uses  incident  or 
connected  therewith,  that  the  public  shall 
have  street  easements  through  said  premises 
in  accordance  with  the  map  or  plat  of 
Stephens's  addition  of  record  in  the  office 
of  the  county  clerk  of  Multnomah  county, 
Oregon.  It  is  further  ordered  that  as  long 
as  said  defendant  Inman-Poulsen  Lumber 
Company,  its  successors,  or  assigns,  shall 
use  said  premises  as  a  site  or  ground  for  a 
sawmill  or  lumber  manufacturing,  planing, 
or  dressing  plant,  that  the  city  of  Portland 
be  and  hereby  is  estopped  and  restrained 
from  claiming  or  undertaking  to  assert  that 
any  public  easements  shall  exist  within  the 
bounds  of  said  premises,  and  that  defend- 
ants are  entitled  to  the  peaceable  posses- 
sion of  said  premises  as  long  as  defendants, 
their  successors,  heirs,  or  assigns,  shall  use 
said  premises  as  a  site  or  ground  for  said 
or  kindred  purposes.  It  is  further  ordered 
that  defendants  recover  their  costs." 
-    Both  parties  appeal. 

Messrs.  Frank  S.  Grant  and  William 
C.  Benbow,  for  plaintiff: 

If  lots  and  blocks  are  sold  by  an  owner 
with  reference  to  a  plat  made  by  the  own- 
er, and  such  plat  is  recorded,  it  constitutes 
an  irrevocable  dedication  of  the  streets  and 
alleys  for  the  use  of  the  public. 

Carter  ▼.  Portland,  4  Or.  339;  Meier  v. 
Portland  Cable  R.  Co.  16  Or.  500,  1  L.R.A. 
866,  19  Pac.  610;  Steel  v.  Portland,  23  Or. 
176,  31  Pa'c.  479;  Spencer  v.  Peterson,  41 
Or.  257,  68  Pac.  519,  1108;  Christian  v. 
Eugene,  49  Or.  170,  89  Pac.  419;  Lake 
View  V.  Le  Bahn,  120  111.  92,  9  N.  E.  269. 

The  formal  acceptance  by  the  public  is 
not  necessary. 

Christian  v.  Eugene,  49  Or.  170,  89  Pac. 
419;  Carter  v.  Portland,  4  Or.  340;  Spen- 
cer v.  Peterson,  41  Or.  267,  68  Pac.  619, 
1108. 

The  recognition  by  ordinances  and  the 
improvement  of  the  streets  of  the  addition 
or  parts  thereof  by  the  city  is  a  sufficient 
acceptance. 

Heitz  ▼.  St.  Louis,  110  Mo.  618,  19  S. 
W.  735;  Derby  v.  Ailing,  40  Conn.  410; 
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London  &  S.  F.  Bank  v.  Oakland,  33  C.  C. 
A.  237,  61  U.  S.  App.  224,  90  Fed.  691. 

City  need  not  open  streets  until  public 
BO  demands. 

Carter  v.  Portland,  4  Or.  340;  Meier  v. 
Portland  Cable  R.  Co.  16  Or.  500,  1  L.R.A, 
856,  19  Pac.  610. 

The  street  easement  cannot  be  lost  bv 
mere  nonuser. 

Welsh  V.  Taylor,  134  N.  Y.  450,  18 
L.R.A.  535,  31  N.  E.  896;  Mahoning  County 
V.  Young,  8  C.  C.  A.  27,  16  U.  S.  App.  253. 
69  Fed.  96;  State  v.  Leaver,  62  Wis.  393, 
22  N.  W.  576;  Childs  v.  NeUon,  69  Wis. 
125,  33  N.  W.  587;  Portland  &  W.  Vallt^r 
R.  Co.  V.  Portland,  14  Or.  188,  58  Am.  Rep. 
299,  12  Pac.  265. 

The  defendants  are  estopped  to  claim 
any  private  ownership  of  the  street  ease- 
ments in  question,  by  reason  of  acceptance 
of  deeds  of  the  property  wherein  the  prop- 
erty is  expressly  described  as  being  subject 
to  the  street  easements. 

Christian  v.  Eugene,  49  Or.  170,  89  P&c. 
419. 

The  defendants  have  not  pleaded  an  ^- 
toppel. 

Zom  V.  Livesley,  44  Or.  501,  75  Pac 
1057;  Haun  v.  Martin,  48  Or.  304,  86  Par. 
371;  Sims  V.  Frankfort,  79  Ind.  446;  Rob- 
bins  V.  Magee,  76  Ind.  390;  Lorentz  v.  Lo- 
rentz,  14  W.  Va.  809;  Parliman  v.  Young, 
2  Dak.  175,  4  N.  W.  139,  711;  8  Ene.  PL 
&,  Pr.  9;  Arkansas  Nat.  Bank  v.  Boles.  97 
Ark.  43,  133  S.  W.  195. 

There  is  no  estoppel  in  pais  in  favor  of 
the  defendants  and  against  the  city. 

The  city  council  cannot  vacate  the  street? 
without  an  ordinance,  nor  can  it  grant  the 
use  of  a  public  street  for  a  private  pur- 
pose. No  estoppel  can  arise  from  the  act 
of  municipal  officers  made  without  author- 
ity of  law. 

Field  V.  Barling,  149  111.  556,  24  L.RA 
406,  41  Am.  St.  Rep.  311,  37  N.  E.  85ft: 
Eichenlaub  v.  St.  Joseph,  113  Mo,  305.  IS 
L.R.A.  590,  21  S.  W.  8;  Webb  v.  Demoplis. 
95  Ala.  116,  21  L.R.A.  62,  13  So.  28!i;  1 
DilL  Mun.  Corp.  §  457,  p.  528;  1  Abl*otL 
Mun.  Corp.  §  257,  p.  678;  Seattle  v.  Hinck- 
ley, 67  Wash.  273,  121  Pac.  444. 

No  officer  or  officers  of  a  municipal  cor- 
poration, other  than  the  council  by  express 
ordinance,  can  authorize  the  vacation  of  a 
street. 

Oliver  v.  Synhorst,  58  Or.  582,  109  Pae. 
762,  115  Pac.  594,  48  Or.  292,  7  L.R-i. 
(N.S.)  243,  86  Pac.  376;  1  Abbott.  iMun. 
Corp.  260,  p.  582;  Christian  v.  Eugene.  49 
Or.  170,  89  Pac.  419;  Carson  v.  Hayes. 
39  Or.  97,  65  Pac.  814;  Portland  v.  Bi- 
tuminous Paving  &  Improv.  Co.  33  Or. 
307,  44  L.RJV.  527,   72   Am.  St.  Rep.  713, 
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52  Pac.  28;  State  ex  rel.  Coffin  y.  Horton, , 
21  Nev.  466,  34  Pac.  316. 

Mere  acquiescence  cannot  create  an 
estoppel  in  pais. 

Lavery  v.  Arnold,  ^6  Or.  84,  57  Pac. 
906,  68  Pac.  524;  Brown  ▼.  Gold  Coin 
Min.  Co.  48  Or.  277,  86  Pac.  361;  God- 
dard  v.  Parker,  10  Or.  102;  Hugill  v.  Kin- 
ney, 9  Or.  250,  42  Am.  Rep.  801;  13  Cur- 
rent Law,  p.  2068;  Paragould  v.  Lawson, 
88  Ark.  478,  115  S.  W.  379. 

Mr.  George  S.  Shepherd,  for  defend- 
ants: 

A  court  of  equity  will  not  try  disputed 
land  titles. 

Pom,  Eq.  Jur.  §  252;  Carlisle  v.  Cooper, 

21  N.  J.  Eq.  584;  Elridge  v.  Hill,  2  Johns. 
Ch.  281;  Van  Buskirk  v.  Bond,  52  Or.  240, 
96  Pac.  1103. 

The  complaint  does  not  show  facts  suffi- 
cient to  entitle  plaintiff  to  the  relief  de- 
manded. 

Milwaukee  y.  Milwaukee  &  B.  R.  Co.  7 
Wis.  85;  Com.  ▼.  Croushore,  145  Pa.  160, 

22  Atl.  807;  Needham  v.  New  York  &  N. 
E.  R.  Co.  152  Mass.  63,  25  N.  £.  20;  16 
Cyc.  31. 

Intention  to  dedicate  is  not  shown  by 
dotted  lines. 

Lippincott  v.  Harvey,  72  Md.  572,  19  Atl. 
1041. 

A  city  may  accept  part  of  dedication. 

Johnson  ▼.  Burlington,  95  Iowa,  201,  63 
N.  W.  694.  , 

Under  §  13,  Bellinger  &,  C.  Anno.  Codes 

6  Statutes,  the  statute  of  limitations  ran 
against  the  city  the  same  as  against  private 
parties. 

Bellinger  &,  C.  Anno.  Codes  &  Statutes, 
§  13;  State  V.  Baker  County,  24  Or.  146, 
33  Pac.  530;  Schneider  v.  Hutchinson,  36 
Or.  253,  76  Am.  St.  Rep.  474,  57  Pac.  324 ; 
Wallowa  County  v.  Wade,  43  Or.  260,  72 
Pac.  793;  State  v.  Portland  General  Elec- 
tric Co.  52  Or.  515,  95  Pac.  722,  98  Pac. 
160;  Collett  ▼.  Vanderburgh  County,  119 
Ind.  27,  4  L.R.A.  321,  21  N.  E.  329;  Re 
Beck  Street,  19  Misc.  571,  44  N.  Y.  Supp. 
1087;  Ft.  Smith  v.  McKibbin,  41  Ark.  45, 
48  Am.  Rep.  19;  Ostrom  v.  San  Antonio, 

7  Tex.  345, 14  S.  W.  66 ;  Uptagraff  v.  Smith, 
106  Iowa,  387,  76  N.  W.  733;  Weber  v. 
Iowa  City,  119  Iowa,  633,  93  N.  W.  637; 
Boone  County  v.  Burlington  &  M.  River  R. 
Co.  139  U.  S.  693,  36  L.  ed.  322,  11  Sup. 
Ct.  Rep.  687;  Lechman  v.  Mills,  46  Wash. 
628,  13  L.RJl.(N.S.)  990,  91  Pac.  11,  13 
Ann.  Cas.  923. 

The  city,  having  stood  by  and  allowed 
large  improvements  to  be  made  and  great 
sums  expended  on  the  premises,  is  estopped 
to  claim  that  any  street  easements  now 
exist. ' 

Schooling  v.  Harrisburg,  42  Or.  494,  71 
46  L.RJL(N.S.) 


Pac.  605;  Oliver  v.  Snyhorst,  48  Or.  292,  7 
L.R«A.(N.S.)  243, -86  Pac.  376;  Chicago  v. 
Illinois  Steel  Co.  229  111.  311,  120  Am.  St. 
Rep.  268,  82  N.  E.  286 ;  Weber  v.  Iowa  City, 
119  Iowa,  633,  93  N.  W.  637;  Peoria  v. 
Central  Nat.  Bank,  224  111.  43,  12  L.R.A. 
(N.S.)  695,  79  N.  E.  296;  Collett  v.  Van- 
derburgh  County,  119  Ind.  27,  4  L.R.A.  321, 
21  N.  E,  329;  Big  Rapids  v.  Comstock,  65 
Mich.  84,  31  N.  W.  811;  Krause  v.  El  Paso, 
101  Tex.  211,  14  L.R.A.(N.S.)  682,  130  Am. 
St.  Rep.  831,  106  S.  W.  121;  Von  Tobel  v. 
Lewistown,  41  Mont.  226,  137  Am.  St.  Rep. 
733,  108  Pac.  910;  Exira  v.  Whitted,  140 
Iowa,  576,  118  N.  W.  917. 

The  enforcement  of  the  city's  claim  would 
in  fact  be  the  appropriation  of  private  prop- 
erty to  public  use  without  compensation. 

Krause  v.  El  Paso,  101  Tex.  211,  14 
L.R.A.(N.S.)  586,  130  Am.  St.  Rep.  831,  106 
S.'W.  121;  Ralston  v.  Weston,  46  W.  Va. 
544,  76  Am.  St.  Rep.  834,  33  S.  E.  326; 
Brannon,  14th  Amend.  467;  Chicago,  B.  &, 
Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  581. 

When  facts  are  pleaded  conclusions  need 
not  be. 

Carlyle  v.  Sloan,  44  Or.  369,  75  Pac.  217; 
Anderson  v.  New  York  L.  Ins.  Co.  34  Wash. 
625,  76  Pac.  109. 

A  conveyance  of  any  property  subject  to 
a  public  easement  becomes  absolute  upon 
failure  to  assert  the  right  of  easement,  or 
by  adverse  user. 

Baldwin  v.  Trimble,  85  Md.  396,  36 
L.R.A.  489,  37  Atl.  176;  Pella  v.  Scholte, 
24  Iowa,  283,  95  Am.  Dec.  729;  Orr  v. 
O'Brien,  77  Iowa,  253,  14  Am.  St.  Rep.  277, 
42  N.»W.  183;  Knight  v.  Heaton,  22  Vt. 
480;  Big  Rapids  v.  Comstock,  65  Mich.  84, 
31  N.  W.  811;  Dill.  Mun.  Corp.  3d  ed.  675. 

McBridc,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  was  tried  before  Hon.  Henry  E. 
McGinn,  who  was  born  and  has  lived  all  his 
life  in  the  vicinity  of  the  property  in  dis- 
pute; and  his  familiarity  with  its  location 
and  the  conditions  existing  upon  the  ground 
admirably  qualified  him  to  understand  the 
testimony  offered.  A  comparison  of  his  find- 
ings of  fact  with  the  testimony  satisfies  us 
that  he  found  correctly;  and  it  only  re- 
mains for  us  to  decide  whether  the  legal 
conclusions  drawn  by  him  from  these  facts 
are  fairly  deducible  therefrom. 

We  think  .the  city  is  estopped  from 
claiming  any  right  to  use  the  streets  in  con- 
troversy. Their  legal  existence  was  a  mat- 
ter of  grave  doubt  when  defendants  located 
their  mill  upon  the  premises.  They  did  not 
go  as  trespassers  or  uninvited  guests,  but  at 
the  urgent  solicitation  of  the  city  authori- 
ties of  the  city  of  East  Portland,  who  were 
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anxious  to  secure  the  location  of  the  im- 
mense plant  defendants'  proposed  to  erect 
within  their  boundaries.  When  defendants 
inquired  in  relation  to  the  supposed  streets, 
they  were  told  by  the  mayor  that  Stephens, 
the  original  proprietor  of  Stephens's  addi- 
tion, had  BO  muddled  the  situation  with 
plats  that  it  was  doubtful  whether  any 
legal  streets  existed;  that,  if  there  were 
any,  they  were  of  no  use  to  the  city;  and 
that  they  would  never  be  claimed  by  the 
city.  Several  of  the  blocks  occupied  a  deep 
slough  with  banks  more  than  30  feet  high 
and  having  an  oozy  mud  bottom,  which 
rendered  it  difficult  to  bridge  even  with 
piling,  and  which  elTectually  obstructed 
travel  for  a  great  part  of  the  distance  on 
the  north  and  northeast.  West  of  this 
slough  was  a  tract  of  unplatted  land,  so 
that  on  the  north  it  was  seemingly  imprac- 
ticable for  the  little  city  of  East  Portland 
to  bear  the  enormous  expense  of  opening 
streets  which,  after  passing  through  the 
property  now  occupied,  would  terminate  in 
the  Willamette  river.  Streets  running  west- 
erly toward  the  river,  so  far  as  here  in  con- 
troversy, would  pass  through  the  property 
of  the  defendants.  All  the  property  now 
occupied  by  defendants,  except  the  slough, 
was,  at  the  time  defendants  entered  into 
possession  of  it,  inclosed  by  a  fence  and 
had  been  used  by  its  owners,  Clinton  and 
McCoy,  as  a  baseball  ground,  from  which 
the  public  were  excluded  except  upon  the 
payment  of  admission.  With  the  exception 
that  Stephens  had  filed  a  plat  and  deline- 
ated lots  and  blocks  upon  it,  and  had  sold 
land  by  lots  and  blocks,  there  was  nothing 
to  distinguish  the  tract  in  question  from 
any  other  unplatted  land.  In  1885,  long 
before  the  defendants  came  into  possession 
of  the  property,  the  city  of  East  Portland 
established  all  street  grades,  but  did  not 
establish  any  grades  through  this  particu- 
lar tract;  although  establishing  them  all 
around  it;  and  neither  the  city  of  East 
Portland,  nor  the  city  of  Portland  since  the 
consolidation,  has  ever  established  any 
grade  upon  the'  alleged  streets  within  the 
tract  in  question.  This  neglect  to  estab- 
lish grades,  coupled  with  the  representa- 
tions of  the  mayor  and  councilmen,  no  doubt 
tended  to  induce  defendants  to  believe  that 
the  city  either  did  not  intend  to  accept  the 
dedication  of  that  part  of  the  plat  upon 
which  defendants  were  requested  to  erect 
their  plant,  or  that  the  city  did  not  consider 
it  had  any  right  to  those  portions  of  the 
streets  embraced  within  the  tract  in  contro- 
versy. Acting  upon  the  requests  and  repre- 
sentations made  to  them  by  the  city  authori- 
ties, the  defendants  proceeded  to  erect  their 
mill  and  to  begin  the  work  of  filling  up  the 
malaria-breeding  slough  on  the  north  side 
46  L.R.A.(N.S.) 


of  their  property.  The  city  authorities  have 
stood  by  all  these  years^  and  have  permitted 
them,  without  protest,  to  enlarge  their 
plant,  to  fill  up  the  slough,  and  to  make  it 
safe,  dry  land.  They  have  at  great  expense 
filled  the  slough  where  Grand  avenue  crosses 
it,  leaving  it  open  and  unobstructed  for  pul>- 
lie  use.  They  have  expended  about  ^SOO.^hpi 
in  building  and  equipping  one  of  the  larg- 
est sawmills  in  the  world;  a  mill  emploTing 
500  hands,  and  confessedly  a  great  beneiit 
to  the  communitv.  There  is  not  one  ruK- 
of  morals  for  a  municipality  and  another 
for  an  individual.  Should  a  private  citizen 
request  and  induce  another  to  enter  upon 
his  premises  under  assurance  that  he  would 
never  be  disturbed,  and  stand  by,  and  with- 
out protest  see  him  spend  three  quarters 
of  a  million  dollars  in  improvements  rely- 
ing in  good  faith  upon  the  request  made 
and  the  representation  put  forth,  he  would 
be  spurned  from  the  court  room  if  he  at- 
tempted to  regain  possession  of  the  prop- 
erty. Judge  McGinn  showed  a  robust  sense 
of  justice  when  he  said  upon  the  trial  of 
this  case:  "Dr.  Lane  admitted  that  there 
was,  no  present  necessity  or  use  for  these 
streets,  and  everybody  else  will  admit  that. 
And  if  the  city  of  Portland,  in  mv  judg- 
ment, were  to  undertake  after  these  years 
to  put  the  Inman-Poulsen  Company  out  of 
there,  they  would  be  guilty  of  a  great  wrong. 
I  am  about  as  strong  a  man  along  the  lines 
of  municipal  ownership  as  you  will  find, 
but  right  is  right;  these  people  were  there; 
they  went  in  there  when  there  was  no  use 
for  streets,  and  they  built  up  a  great  manu- 
facturing plant,  a  plant  that  has  been  a 
great  benefit  to  the  people  of  the  East  side. 
It  would  be  a  crime  for  the  citv  of  Port- 
land  to  undertake  to  dispossess  these  peo- 
ple after  they  have  been  there  the  number 
of  years  they  have  been."  There  is  no  rea- 
son to  suppose  that  the  opening  of  these 
streets  is  necessary  now  or  will  be  in  the 
near  future. 

The  witnesses  for  plaintiff  were  T.  M. 
Hurlburt,  Joseph  Buchtel,  P.  Kelly,  Mayor 
— now  Senator — Lane,  and  Geoi^e  H. 
Hymes,  all  old  residents  of  Portland  and 
familiar  with  the  situation;  and  they  all 
practically  agree  that  there  is  not  at  this 
time  any  necessity  for  the  opening  of  these 
streets.  It  is  apparent  that  to  open  them 
would  destroy  the  greatest  single  industry 
in  the  city  of  Portland.  The  sole  pretest 
for  this  suit  is  that  the  plaintiff  wishes  to 
establish  its  right  to  the  streets. 

As  the  statute  of  limitations  does  not  run 
against  the  city,  and  as  the  improvements 
upon  the  property  are  practically  complete, 
it  is  difficult  to  see  how  the  city  would 
be  in  a  worse  position  ten  years  from  now 
than  it  is  at  the  present  time.     A  fair  sam- 
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pie  of  the  reasons  given  for  destroying  this 
great  industry  appears  in  the  testimony  of 
Mr.  Cellars,  who,  when  the  question  of  open- 
ing these  streets  was  being  mooted  in  the 
council,  asked  a  councilman  who  was  agitat- 
ing the  proposition,  what  reason  there  was 
for  opening  them.  The  reply  was:  **1 
might  want  to  go  down  to  the  river  and 
spit  sometime."  This  case  comes  fairly 
within  the  rule  laid  down  in  Schooling  v. 
Harrisburg,  42  Or.  494,  71  Pac.  605;  Oliver 
V.  Synhorst,  48  Or.  292,  7  L.R.A.(N.S.)  243, 
86  Pac.  376.  It  is  contended  that  the  final 
decision  of  the  case  last  cited,  reported  in 
58  Or.  582,  109  Pac.  762,  115  Pac.  594,  over- 
rules to  some  extent  our  previous  holdings 
upon  this  subject;  but  such  is  not  the  case. 
We  expressly  recognized  the  previous  rul- 
ing of  this  court,  but  declared  that,  upon 
the  facts  disclosed  upon  the  final  hearing  of 
that  case,  plaintiff  had  not  brought  herself 
within  them.  In  that  case  nobody  sought 
out  the  plaintiff  and  besought  her  to  build 
where  she  did,  nor  was  there  any  doubt 
aa  to  the  existence  of  properly  dedicated 
and  platted  streets,  whose  location  could 
have  been  determined  by  an  hour's  investi- 
gation. There  was  no  long-continued  pos- 
session and  use  of  the  street,  and  no  great 
amount  of  money  invested  in  the  fence 
which  occupied  it.  The  good  faith,  enor- 
mous expenditure,  and  long  and  notorious 
occupation  of  the  street,  which  characterize 
this  case,  was  lacking  in  that  one. 

It  is  claimed  by  plaintiff  that  the  es- 
toppels against  the  city  here  discussed  are 
not  properly  pleaded,  but  defendants  have 
clearly  and  succinctly  set  forth  all  the  facts 
constituting  such  estoppels  by  way  of  de- 
fense, and  we  think  that,  in  the  absence  of 
a  demurrer  or  motion  to  strike,  thev  are 
sufficiently  pleaded.  Equity  will  not  con- 
cern itself  as  to  the  lack  of  technical  plead- 
ing of  an  estoppel  as  such,  when  all  the 
46  L.^.A.(N.S.) 


facts  necessary  to  constitute  such  estoppel 
are  pleaded,  and  no  objection  is  made  as  to 
the  foTta  of  the  pleading.  Carlyle  v.  Sloan, 
44  Or.  357,  75  Pac.  217. 

We  come  now  to  the  cross  appeal  of  de- 
fendants. The  estoppels  urged  by  defend- 
ants are  well  pleaded,  and  are  abundantly 
proved,  but  they  amount  to  no  more  than 
that  the  defendants  were  desirous  of  secur- 
ing site  for  a  sawmill.  The  authorities  of 
East  Portland  were  of  the  opinion  that  a 
sawmill  at  the  place  in  controversy  would 
be  of  benefit  to  the  city,  and  of  such  a  bene- 
fit that  it  would  be  of  advantage  to  the 
city  to  waive  all  possible  rights  to  the  al- 
leged streets  in  order  to  secure  a  sawmill 
at  that  location.  The  construction  and 
maintenance  of  a  sawmill  was  the  motive 
for  the  assurances  of  the  city  that  defend- 
ants would  not  be  disturbed  in  the  occupa- 
tion of  the  streets.  It  is  not  conceivable 
that  defendants  would  have  been  invited 
to  occupy  .these  streets  for  purposes 
connected  with  a  livery  stable,  a  tannery, 
or  a  candy  factory.  The  estoppel  should  go 
no  further  than  the  purposes  for  which  the 
acts  and  representations  which  induced 
them,  and  which  were  known  by  the  defend- 
ants to  have  induced  them,  legitimately 
carry  it.  Therefore  the  circuit  court  was 
right  in  limiting  defendants'  right  to  oc- 
cupy these  streets  to  the  purposes  for  which 
it  originally  occupied  them,  namely,  for 
purposes  of  a  sawmill.  It  naturally  fol- 
lows that,  when  these  purposes  are  accom- 
plished, the  city  should  be  permitted  to  re- 
sume control  of  the  streets. 

The  decree  of  the  Circuit  Court  is  there- 
fore afiQrmed;  and,  as  both  parties  have  ap- 
pealed and  neither  has  prevailed  here, 
neither  party  will  recover  costs  or  disburse- 
ments in  this  court. 

Burnett,  J.,  dissents. 
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Ftom  highway  to  property,  see  High- 

WATS. 

Accident   Insurance* 

See    INSURANCB. 

Action  or  anlt. 

Action  by  married  wonran,  see  Hus- 
band AND  Wife. 

Adjolnlnar  landoirnera. 

Property   rights   in   trees  on  or   oyer- 

hanging   boundary   line  8 

Rights  In  party  wall,  see  Pabtt  Walls. 

Adoption. 

Of  child,  see  Parbnt  and  Child. 

Ad-rerae  poaaeaalon. 

Use  of  possessory  title  as  a  weapon  of 
oflTense  487 

Alienation  of  alleetlona* 

See  Husband  and  Wife. 

Alteration  of  Inatrnmentfl. 

Indorsement  of  payment  on  bill  or  note 
as  a  material  alteration  1043 

Anlniala. 

Railroads :  duty  to  ^ive  crossing  signals 
for  protection  of  animals  881 

Duty  of  train  men  where  animals  are 
frightened  by  train,  but  are  not 
struclc   by  it  430 

Annnltlea. 

Basis  and  method  of  computing  value 
of,  for  purposes  of  succession  tax  714 

Appointment. 

To  office,  see  Officbbs.        , 

Arrest. 

Reward  for,  see  Rbwabd. 


With  intent  to  rape,  see  Rapb. 

Aaaeta. 

Of  bankrupt,  see  Bankbuftct. 

Aaalarnment. 

Of  stock  in  corporation,  see  Cobfora- 

TIONS. 
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Set-off  as  against  assignee,  see  Sbt-oft 

AND  COUNTEBCLAIU. 

Attacbment. 

As  to  garnishment,  see  Garnishment. 
Loss  of  profits  as  element  of  damages 
for    wrongful    attachment  470 

Attomeya* 

Power  of  attorney  to  bind  client  by 
consent    decree  760 

Antomobllea. 

Care  required  of  driver  of  automobile 
at  railroad  crossings  702 

Automobile  owner's  liability  for  injury 
to  servant  1183 

Making  prima   facie   case  of  responsi- 
bility   for    negligence    of    driver    of 
automobile   by   proof   of  defendant's  - 
ownership  of  car,  or  employment  of 
driver  1091 

Bankruptcy. 

Life  insurance  as  assets  of  bankrupt      148 

Banka. 

Criminal  liability  of  collector  of  draft 
attached   to  bill  of  lading  of  liquor  1139 

Right  of  bank  to  set  off  unmatured 
claim  against  deposit  of  debtor  1059 

Right  to  withdraw  deposit  from  savings 
bank   without   presenting   pass   book     194 

Bill  a.  and  notea. 

Alteration  of,  see  Altebation  of 
Instruments. 

Set-off  by  Indorser,  see  Set-off  and 
Counterclaim. 

Intoxication  as  defense  to  bill  or  note 
In  hands  of  bona  fide  holder  212 

Reservation  of  rights  against  party 
secondarily  liable  on  a  bill  or  note 
upon  granting  extension  of  time  to 
party  primarily  liable,  as  preventing 
discharge  of  former.  92 

Differences  between  bond  or  note  and 
mortgage,  affecting  maturity  475 

Failure  of  executory  consideration  for 
bill  or  note  as  affecting  purchaser 
with  knowledge  of  the  character  of 
the    consideration  46,     862 


Bills  of  ladlnsr. 

Criminal  liability  of  collector  of  draft 
attached  to  bill  of  lading  of  liquor  1139 
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Bona  flde  bolder. 

Of  note.  Bee  Bills  and  Notes. 

Bonds. 

Right  of  surety  as  to  sabrogatlon»  see 
Subrogation*. 

Differences  between  bond  or  note  and 
mortgage  affecting  maturity  47S 

Implied  power  to  Incorporate  In  bond 
of  contractor  for  public  work  the 
requirement  that  the  contractor  shall 
pay  laborers  and  materialmen  325 

Bonndaries. 

Property  rights  in  trees  on  or  over- 
hanging boundary  line  3 

Brokers. 

Brokers :  necessity  of  securing  written 
contract  from  purchaser  to  entitle 
real  estate  broker  to  commissions.  129 

Burden  of  proof* 

See    Evidence. 

Bnrarlary-. 

Burglary  and  theft  insurance  661 

Burglary  by  going  upon  piazza  999 

By-laiTS. 

Of  insurance  company,  see  Insurancb. 

Carriers. 

Regulation    of    interstate    business    of, 

see    COMMBRCB. 

Power  to  require  carrier  to  keep  agent 
at  station  242 

Degree  of  care  owed  to  free  passengers 
in  absence  of  a  stipulation  upon  the 
subject  142 

Duty  of  carrier  to  one  who  goes  upon 
a  train  to  assist  a  passenger  357 

Ckaracter. 

Presumption  as  to  good  character  of 
defendant  In  criminal  case  342 

Charities. 

Who  may  enforce  trust   for  masses  222 

Chattel    mortamare. 

What  articles  are  included  in  such 
general  terms  as  appurtenances,  fix- 
tures, and  the  like,  employed  in 
chattel  mortgage  206 

Codicil. 

See  Wills. 

Commerce. 

Applicability  of  commerce  clause  or 
statutes  thereunder  to  street  rail- 
ways or  to  Interurban   roads  385 

Commissions. 

Of  brokers,  see  Brokbrs. 

Commnnity   property. 

See  Husband  and  Wipe. 

Compensation. 

Of  brokers,  see  Brokebs. 
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Compromise    and    settlement. 

Mistake  as  to  state  of  account  or 
amount  due  as  ground  of  relief  from 
compromise    agreement  279 

Condemnation. 

Of  property*  see  Emimbxt  Dokazn. 

Conflict  of  laiTS. 

Conflict  of  laws  as  to  gambling  and 
lottery  contracts  650 

Law  governing  limitation  where  action 
is  brought  in  one  state  upon  a  cause 
of  action  created  by  a  statute  of 
another  6S7 

Consent. 

To  Judgment,  see  Judgment. 


Consi  deration . 

For  note,  see  Bills  and  Notbs. 
For  release,  see  Release. 

Constitutional  law. 

Taking  private  property  for  public  use 
without  compensation,  see  Eminext 
Douain. 

Constitutionality  of  statute  authorizing 
the  taking  of  more  property  than  is 
Intended  to  be  used  for  the  public 
purpose  11&*5 

Excessive  penalty  as  denial  of  doe 
process  of  law  lOu' 

Contempt. 

Misconduct   toward  Juror  as   contempt    517 

Contlnnlnar   nnisanee* 

See  Nuisance. 

Contractors. 

Bonds  of,  see  Bonds. 


Contracts. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws. 

Specific  performance  of,  see  Specific 
Performance. 

Liability  of  one  who  solicits  the  serv- 
ices of  a  physician  or  surgeon  for 
another 

Liability  of  municipality  or  other  public 
corporation  on  implied  contract 

Implied  power  to  incorporate  In  con- 
tract for  public  work  or  in  con- 
tractor's bond  the  requirement  that 
the  contractor  shall  pay  laborers  and 
materialmen 

Validity  of  contract  for  material 
patented  or  held  in  monopoly  where 
a  letting  to  the  lowest  bidder  is  re- 
quired 


5T7 
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325 
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Corporations. 

Stock  transfer  tax,  see  Taxes. 

Right  of  private  persons  to  contest  the 
power  of  a  corporation  to  take  or 
hold  property 

Joinder  of  stockholders  in  suit  against 
officer  or  director  based  upon  trans- 
actions inter  «e 

Validity  of  guaranty  of  dividends 
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Failure  to  register  transfer,  due  to  fault 
of  corporation,  as  affecting  continued 
liability   of   assignor  of   stock  668 

Jurisdiction  of  equity  to  enforce  lia- 
bility on  unpaid  subscriptions  to  stock 
of  a  corporation  440 

Bight  of  foreign  corporation  to  discon- 
tinue business  within  the  state  95S 

Counterclaim. 

See  Sbt-Off  and  Countebclaim. 

Courts. 

Contempt  of,  see  Contempt. 

Power  to  hasten  enjoyment  of  trust 
fund  43 

Liability  of  Soldier's  Home  to  garnish- 
ment in  state  courts  301 

Criminal   convenuitioii. 

See  Husband  and  Wifb. 

Criminal  law. 

New  trial,  see  New  Tbial. 

Reward  for  arrest,  see  Reward. 

Extradition  of  fugitives,  see  Extba- 
dition. 

Presumptions  and  burden  of  proof  in 
criminal  case,  see  Evidence. 

Admissibility  of  evidence  in  criminal 
case,  see  Eyidencb. 

Illegal  sale  of  liquor,  see  Intoxicating 
Liquobs. 

As   to  witnesses,   see  Witnesses. 

See  also  Burqlabt  ;  Disordeblt 
Houses;  Homicide;  Receiving 
Stolen  Pbopebty  ;  Robbeby  ;  Sod- 
om y. 

Effect  of  consent  of  defendant  in  crim- 
inal case  to  proceeding  with  less  than 
twelve  Jurors.  38 

Cropper. 

Abandonment  of  crop  as  affecting 
rights  and  Interests  therein  53 

Can&nlatiTe  evidence. 

As  ground  for  new  trial  in  criminal 
cases  903 

Damaar«a* 

Measure  of  damages  where  one  pur- 
chases goods  In  reliance  upon  a  mis- 
quotation of  price  in   telegram  412 

Special  value  of  property  for  the  pur- 
pose for  which  It  Is  taken,  as  nn  ele- 
ment of  compensation  In  condemna- 
tion proceedings  392 

IjOss  of  profits  as  element  of  damages 
for  wrongful  attachment  470 

Death. 

Release    of   liability    for,    see    Release. 
Right  to  recover  for  intentional  killing 
of   person  930 

Deeds. 

Tax  deed,  see  Taxbs. 
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Descent  and   distribution. 

Enforceability  of  contract  to  give  child 
share  of  estate  in  consideration  of 
the  surrender  of  the  child  to 
promisor,  as  affected  by  noncompli- 
ance with  the  statute  prescribing 
mode  of  adoption 


1184 


Disorderly  bouses. 

Necessity  of  corroborating  evidence  as 
to  reputation  of  house  to  support  a 
conviction  of  keeping  a  disorderly 
house  693 


Dividends. 

Validity  of  guaranty  of 
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Divorce    and   separation. 

Divorce  or  separation  as  affecting  ac- 
tion for  alienation  of  affections  or 
criminal  conversation  1084 

Draars  and   drnararists. 

Right  of  physician  to  sell  drugs  without 
a  prescription  1 

Drnnlcenness. 

See  Intoxicatiow. 

Due  process  of  lavr. 

See  Constitutional  Law. 


Basements. 

Right  of  remote  grantee  to  clainr  ease- 
ment by  way  of  necessity  not  opened 
by  Immediate  grantee 


150 


Blectriclty. 

Duty  to  adapt  electrical  appliances  and 
connections  to  the  system  which  sup- 
plies the  current 

Right  of  electric  supply  company,  in  ab- 
sence of  contract,  to  discontinue  serv- 
ice generally 

eminent    domain. 

Measure  of  damages,   see   Damages. 

Right  to  exercise  power  as  affected  by 
fact  that  principal  benefit  will  be  de- 
rived out  of  the  state 

Constitutionality  of  statute  authorizing 
the  taking  of  more  property  than  is 
intended  to  be  used  for  the  public 
purpose 

Taking  property  of  one  person  to  com- 
pensate another  for  property  taken 
for  a  public  purpose 

Right  of  landowner  to  damages  for 
obstruction  of  street  or  highway  by 
railroad  not  adjacent  to  his  prop- 
erty 

BQuity. 

*  Jurisdiction    of   equity    to   enforce   lia- 
bility   on     unpaid     subscriptions     to 
stock  of  a  corporation 
Mistake    as    to    law   of   another    state 
or  country  as  one  of  law  or  of  fact 


Estoppel. 

Estoppel  of  municipality  to  open  or  use 
street 


437 


1119 


1078 
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615 
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Eitoppel  of  one  who  permits  title  of 
real  property  to  stand  in  another's 
name,  to  assert  title  as  against  the 
latter's  creditors  1097 


Bvldenee. 

Presumption  .as  to  good  character  of 
defendant   in  criminal  case 

Making  prima  fncle  case  of  responsi- 
bility for  negligence  of  driver  of 
automobile  by  proof  of  defendant's 
ownership  of  car,  or  employment  of 
driver 

Evidence  of  other  crimes  in  prosecution 
for  sodomy 

Necessity  of  corroborating  evidence  as 
to  reputation  of  house  to  support  a 
conviction  of  keeping  a  disorderly 
house 

Bzeeutlon. 

Exemption  of  safe  from  execution 

Bzecntors  and   administrators. 

Effect  of  misnaming  estate  in  granting 
letters 

Widow's  right  to  year's  support  or  al- 
lowance out  of  insurance  money 

Bzemptloaa. 

Exemption  of  safe  from  nxecution 

Bztradltlon. 

Insanity  as  a  ground  for  refusing  ex- 
tradition 

Failure    of   consideration. 

For  note,  see  Bills  and  Notbs. 

Fellovr  s«rTaats* 

See  Masteb  and  Bbbtant. 
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Plre  insnrance. 

See  INSDXIANCB. 

Plztures. 

Termination  of  estate  of  uncertain 
duration  as  affecting  right  of  sub- 
lessee to  remove  trade  fixtures 

Ford. 

Liability  for  loss  of  life  or  property  at 
ford 

Forelflrn   corporations. 

See  CottPORATiONS. 

Foster  child. 

Insurable  Interest  In  life  of  foster  child 
or  foster  parent 

Fraud  and  deceit. 

Use    of   mails    to    defraud,    see    Post- 

OPFICE. 

Liability  for  fraud  in   Inducing  one  to 

marry  a  third  person 
Right   of   action    npninst    third    person 

for  fraud  Inducing  one  to  submit  to 

a    Judgment    less    favorable    to    him 

than   he   was  entitled  to 
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220 


779 


98 


Frlarht. 

Of  animals,  see  Akimaui. 

Pvarltlves. 

Extradition  of,  see  Extbaditiob. 

Gamins* 

Conflict  of  laws   as   to   gambling   con- 
tracts €50 


no 


Garnlsbn&ent. 

Liability  of  Soldiers*  Home  to  process 
of  garnishment  in  state  courts 


801 


Gift. 

Succession  tax  upon  gift  in  contempla* 
tlon  of  death  790 

Governor. 

Right  of  governor  to  make  an  ad 
interim  appointment  to  an  office 
whose  fixed  term  expires  before  the 
senate's  adjournment,  where  the  in- 
cumbent is  authorized  to  hold  over 
until  his  successor  Is  appointed  1209 


Ground  rent. 

Taxation  of  land  under  perpetnal  lease 
or  ground  rent 

Guaranty. 

Validity  of  guaranty  of  dividends 
Request   to  make  advances  to  another 
as  implied  guaranty  of  payment 
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Negligent  driving  on,  see  NxGLiaENCB. 

Estoppel  of  municipality  to  open  or  nse 
street 

Right  of  landowner  to  damages  for 
obstruction  of  street  or  highway  by 
railroad  not  adjacent  to  his  prop- 
erty 

Liability  of  a  municipality  for  tempo- 
rarily interfering  with  access  to  prop- 
erty  in   making  improvements 

Liability  of  municipality  for  injuries 
from  material  placed  in  the  street 
by  individuals 

Homicide. 

Right  of  self-defense  against  attack  due 
to  defendant's  illicit  relations  with 
wife  or  other  relative  of  assailant 

House  of  III  fame. 

See  DisosDEBLT  Houses. 
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on 
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830 
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paramour,     see 
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Husband  and  wife. 

Homicide     by     wife's 
Homicide. 

Right  of  married  woman  to  maintain 
action  for  board  or  lodging  of,  or 
services  rendered  to,  a  third  person 
living  in  the  home 

Character  of  property  as  commtinlty 
or  separate,  where  title  is  initiated 
before  marriage,  but  not  completed 
until  after  l^^ 

Divorce  or  separation  as  affecting  ac- 
tion for  alienation  of  affections  or 
criminal  conversation  1^^ 
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Malice   u   ewentlal   to   an   action   for  i  Interest. 

alienation   of   afFections,   in   absence  Usurious  interest,  see  Usnsx, 

of    meretricious    relations  465 
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House  ot  lee  DisoBOBaLX  Housbb. 


Eifect  of  incapacitating  illness  on  fail- 
ure to  pay  insurance  premium  when 
due  687 

Implied  aflnreementa. 

See    COMTBACTS. 

Incompeteiit  persona. 

Effect  of  insanity  on  competency  of 
witness  1028 

Effect  of  incapacitating  illness  or  in- 
sanity on  failure  to  pay  insurance 
premium  when  due  687 

Insanity  as  a  ground  for  refusing  ex- 
tradition 897 

Incontestability. 

Of  insurance  policy,  see  Insubancb. 

Infants. 

Insurable  interest  in  life  of  foster 
child  or  foster  par(>nt  779 

Liability  of  owner  of  yeblcle  for  in- 
jury to  child  invited  to  ^  ride  by 
driver  *  199 

Inherltanee  tax. 

See  Taxbs. 

Injnnetlon. 

▲gainst  nuisance,   see  Nuisancb. 

Insanity. 

Bee  IKCOUPBTBNT  Persons. 


InsolTency. 

Common-law  priority  of  state  or  United 
States  In  payment  from  assets  of 
debtor 


Insnranee. 

Life   insurance  as   assets  of  bankrupt 

Widow's  right  to  year's  support  or  al- 
lowance out  of  insurance  money 

Right  of  receiver  of  insurance  compa- 
ny to  funds  deposited  with  state  offi- 
cial to  secure  performance  of  con- 
tracts 

Burglary  and  theft  Insurance 

Subsequent  by-law  excluding  or  re- 
ducing  liability    in    case   of   suicide 

Insurable  Interest  In  life  of  foster  child 
or  foster  parent 

Effect  of  incapacitating  illness  or  in- 
sanity on  failure  to  pay  Insurance 
premium  when  due 

Applicability  of  Incontestable  clause  to 
false  statements  made  In  application 
for   reinstatement 

Liability  under  accident  policy  for 
death  during  delirium 

Intentional   Icillinar. 

Right  to  recover  for 
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Interstate  eommerce* 

See  CouuBRCB. 

Internrban    roads. 

Applicability  of  commerce  clause  or 
statutes  thereunder  to  885 

Intoxicatinar  Manors. 

Do  statutes  forbidding  the  sale  of  a 
certain  class  or  classes  of  liquor  in- 
clude nonintoxlcatlng  liquor  769 

Criminal  liability  of  collector  of  draft 
attached  to  bill  of  lading  of  liquor  1189 

Criminal  responsibility  of  purchaser  of 
intoxicating  liquors  illegally  sold         409 

Intoxication. 

Rape  of  intoxicated  woman,  see  Rafb. 
As  defense  to  bill  or  note  in  hands  of 
bona  flde  holde  212 

Joint  creditors  and   debtors. 

Joint  liability  of  successive  owners  of 
property  for  nuisance  maintained 
thereon  1187 

Jvdarn&ent* 

Power  of  attorney  to  bind  client  by 
consent  decree  750 

Right  of  action  against  third  person 
for  fraud  inducing  one  to  submit  to 
a  Judgment  less  favorable  to  him 
than  he  was  entitled  to  110 

Recovery  by  physician  as  bar  to  action 
for  malpractice  219 

Jndldal   sale. 

Liability  of  undisclosed  principal  of 
bidder  at  judicial  sale  for  purchase 
price,  or  for  deficiency  updn  resale 
of   property  887 


Jn  ry. 

Effect  of  consent  of  defendant  in  crim- 
inal case '  to  proceeding  with  less 
than  twelve  jurors 

Juror  In  criminal  case  reading  news- 
paper account  of  trial  as  ground  for 
new  trial 

Misconduct  toward  juror  as  contempt 


88 


741 
517 


Landlord  and  tenant. 

Tenant's  or  cropper's  abandonment  of 
crop  as  affecting  rights  and  interests 
therein 

Termination  of  estate  of  uncertain 
duration  as  affecting  right  of  sub- 
lessee to  remove  trade  fixtures 

Taxation  of  land  under  perpetual  lease 
or  ground  rent 

Larceny. 

Burglary  and  theft  insuranca 

Lease. 

See  Landlord  and  Tenant. 


68 


947 


284 


661 


1232 


INDEX  TO  NOTES. 


Libel  and  slander. 

PrlTllege  as  to  communlcatloDB  made  in 
reapoDse  to  inquiries  by  person  de- 
famed 104 

Liens. 

Right  of  one  advancing  money  to  pay 
oif  a  lien  or  encumbrance  upon  se- 
curity which  proves  defective,  to  be 
subrogated  to  such  lien  or  encum- 
brance 1049 

Life  Insnrance* 

See  iNsuBANcm. 

Life    tenants. 

Basis  and  method  of  computing  yalue 
of  life  estate  for  purposes  of  succes- 
sion tax  714 


Limitation  of  actions. 

Conflict  of  laws  as  to,   see   Conflict 

or  Laws. 
Statutory  limitation  of  time  for  relief 

against  tax   deed   as   affecting   right 

to  set  up  invalidity  of  tax  title  as 

a  defense 


1065 


Lotteries. 

Conflict  of  laws  as  to  lottery  con- 
tracts 

Malls. 

See  PosTOFFici. 

Bfallee. 

As  essential  to  an  action  for  alienation 
of  affections,  In  absence  of  mere- 
tricious relations 

Malpractice. 

See  Physicians  and  Scbosons. 

Mandamns. 

Mandamus   to   compel   exercise   of   the 
power  to  remove  or  suspend  public 
'        officer 


650 


465 


9 


Liability  for  fraud  in  Inducing  one  to 
marry  a  third  person 

Masses* 

Who  may  enforce  trust  for 

Master  and  servant. 

Duty  to  give  warning  where  trees  are 

being  felled 
Duty  of  master  to  make  rules  where 

work   is   of   simple   character 
Automobile  owner's  liability  for  injury 

to  servant 
Duty  of  master  to  protect  servant  from 

material   rolling  down   hillside 
Negligence   in   going,    without   previous 

notice,  under  or  between  cars  liable 

to  be  moved  at  any  time 
Starting    machinery     as    act    of    vice 

principal  or  fellow  servant 
46  L.R.A.(N.S.) 


98 


222 


86 


233 


1183 


629 


877 


766 


Liability  of  owner  of  vehicle  for  hi- 
Jury  to  child  invited  to  ride  by 
driver  iw 

Making  prima  facie  case  of  responsi- 
bility for  negligence  of  driw  of 
automobile  by  proof  of  defendant'i 
ownership  of  car,  or  employment  of 
driver  1091 

Mistake. 

Mistake  as  to  law  of  another  state  or 
country  as  one  of  law  or  of  fact        1T4 

As  to  state  of  account  or  amount  due 
as  ground  of  relief  from  compro- 
mise   agreement  27$ 

Monopoly. 

Validity  of  contract  for  material  held 
in  monopoly  where  a  letting  to  the 
lowest   bidder   is   required  9^ 

Mortaraare. 

Chattel  mortgage,  see  Chatted  Mon- 

GAGE. 

Differences  between  bond  or  note  and 
mortgage,    affecting    maturity  475 

Right  of  one  advancing  money  to  pay 
off  a  lien  or  encumbrance,  upon  ne- 
curlty  which  proves  defective,  to  be 
subrogated  to  such  lien  or  encum- 
brance    •  IMJ 

Municipal  corporations. 

Liability  for  injuries  in  highways,  see 

Highways. 
Public   improvements,   see   Public   Im- 
provements. 
Liability  of,  on  implied  contract  921 

Estoppel  of,  to  open  or  use  street  1211 

Upon  whom  may  notice  of  injury  or 
claim  against  municipality  be  served    16* 

« 

Mnrder. 

See  HoMiciDi. 

Name. 

Effect  of  misnaming  estate  in  grantiog 
letters  of  administration  274 


Ifearllarence. 

Of  carrier,   see  Carriers. 

Of  master  or  servant,  see  liASTiB  a9d 
Servant. 

Of  physician  or  surgeon,  see  Pht> 
siciANS  AND  Surgeons. 

Contributory  negligence  at  railroad 
crossing,   see   Railroads. 

Release  of  liability  for,  see  Release. 

May  one  recover  for  injuries  which 
would  have  been  avoided  by  perform- 
ance of  defendant's  duty  toward  so- 
other 

Precautions  to  be  observed  when  abont 
to  stop  vehicle  In  highway 


3^ 


644 


Neirly  discovered  evidence. 

As    ground    for    new    trial,    see    Kbw 
Trial. 
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trial. 

Juror  in  criminal  case  reading  news- 
IMiper  account  of  trial  as  ground  for 
new  trial  741 

Cumulative  evidence  as  ground  for  new 
trial  In  criminal  cases  908 

Notice. 

Of  claim  against  municipality,  see  Mu- 
nicipal COBPOaATlONS. 

IVnlaanee. 

Joint  liability  of  successive  owners  of 
property  for  nuisance  maintained 
tbereon  1187 

Vacancy  of  property  as  affecting  right 
to  enjoin  nuisance  affecting  it  642 

Ollleera. 

Of  corporations,  see  Corporations. 

Right  of  governor  or  President  to  make 
an  ad  interim  appointment  to  an  of- 
fice whose  fixed  term  expires  before 
the  senate's  adjournment,  where  the 
incumbent  is  authorized  to  hold  over 
until  his  successor  is  appointed  1202 

Mandamus  to  compel  exercise  of  power 
to  remove  or  suspend  public  officer  9 


Operation. 

Liability  of  physician  or  surgeon  where 
foreign    material    Is   left   In    incision 


611 


Homicide  of,  see  Homiciob. 

Parent  and  child. 

Insurable  interest  In  life  of  foster  child 
or  foster  parent 

Enforceability  of  contract  to  give  child 
share  of  estate  in  consideration  of 
the  surrender  of  the  child  to  prom- 
isor, as  affected  by  noncompliance 
witb  the  statute  prescribing  mode  of 
adoption 

Parties. 

Action    by    wife,    see    Husband    and 

WiPB. 

Joinder  of  stockholders  in  suit  against 
officer  or  director  based  upon  trans- 
actions inter  se 

Party  rralla. 

Party  wall :  effect  of  destruction  of 
building  to  terminate  adjoining  own- 
er's easement  of  support 

Patents. 

Validity  of  contract  for  ronterial 
patented  or  held  in  monopoly  where 
a  letting  to  the  lowest  bidder  is 
required 


779 


Phyaldana  and  anrseons. 

Right  of  physician  to  sell  drugs  with* 
out  a  prescription 

Liability  of  one  who  solicits  the  serv- 
ices of  a  physician  or  surgeon  for  an- 
other 

Recovery  by  physician  as  bar  to  action 
for  malpractice 

Liability  of  physician  or  surgeon  where 
foreign  material  Is  left  in  Incision 

Posseaaory    title. 

Use  of  possessory  title  as  a  weapon  of 
offense 


577 


219 


611 


487 


Postofflce. 

Communications  offering  the  means  or 
paraphernalia  by  which  frauds  may 
be  perpetrated  as  an  offense  against 
the  postal  laws  936 


President. 

Right  of,  to  make  an  ad  interim  ap- 
pointment to  an  office  whose  fixed 
term  expires  before  the  senate's  ad- 
journment, where  the  incumbent  is 
authorized  to  hold  over  until  hla 
successor  is  appointed 


1202 


1134 


137 


1021 


990 


Penalties. 

Excessive    penalty    as 
process  of  law 


denial    of    due 


1039 


Personal    property. 

Mortgage  on,  see  Chattel  Mortgaqb. 
46  L.Il^,(N.S.) 


Presumptions. 

See  Evidence. 

Principal   and   asent. 

Commissions  charged  by  lender's  agent 

as  usury 
Liability    of    undisclosed    principal    of 

bidder  at  judicial  sale  for  purchase 

price,   or  for  deficiency   upon   resale 

of  property 

Principal  and   surety. 

Set  off  by  surety,  see  Set-Off  and 
Counterclaim. 

Surety's  right  to  subrogation,  see 
Subrogation. 

Reservation  of  rights  against  party 
secondarily  liable  on  a  bill  or  note 
upou  granting  extension  of  time  to 
party  primarily  liable,  as  prevent- 
ing discharge   of  former 

Priority. 

Of  state  or  United  States  in  payment 
from  assets  of  debtor 

Profits. 

I^ss  of,  as  element  of  damages  for 
wrongful   attachment 


1157 


887 


92 


260 


470 


Prostltntion. 

House    of    ill 
Houses. 


fame,    see    Disorderly 


Pnbllc  contracts. 

See  Contracts. 

Pnbllc   Improvements. 

Liability  of  a  municipality  for  tempo- 
rarily interfering  with  access  to  prop- 
erty  in  making  improvements  620 


78 


1234 
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Railroads* 

In  highway,  tee  Highway. 

Injury  to  employee  of»  see  Mastkb 
AND  Sestant. 

Care  required  of  drirer  of  automobile 
at  railroad  crossing  702 

Duty  to  give  crodalng  signals  for  pro- 
tection of  animals  881 

Duty  of  train  men  where  animals  are 
frightened  by  train,  but  are  not 
struck   by  It  430 

Rape. 

Giving  liquor  or  drugs  to  female  with 
▼lew  to  having  sexual  intercourse 
with  her  as  constructive  rape  or  as- 
sault with  intent  to  commit  rape  422 

Real  estate  aetata. 

Bee  Bbokbrs. 

Real   property. 

Estoppel  as  to  title,  see  Estoppel. 

Receivers. 

Right  of  receiver  of  insurance  compa- 
ny to  funds  deposited  with  state  offi- 
cial to  secure  performance  of  con- 
tracts 187 

Recelviaar  stolen  property. 

Receiving  stolen  property :  statute  mak- 
ing failure  to  inquire  as  to  posses- 
sor's right,  equivalent  to  guilty 
knowledge  81 

Reference. 

Right  of  referee  to  resign  68 

Reinsurance. 

Sec   Insurance. 

Release. 

Furnishing  medical  attention  as  a  con- 
sideration for  release  of  liability  for 
personal   injuries  or  death  410 

Resisaation. 

Of  referee,  see  Reference. 

Revocation. 

Of  codicil,  see  Wills. 

Reward. 

What  must  be  done  to  earn  reward  for 
arrest  662 

Robbery. 

What  force  is  sufficient  to  constitute 
robbery  1140 

Rnles. 

Of  master,  see  Master  and  Servant. 


Safe. 

Exemption  of,  from  execution 

Sale. 

Of  timber,  see  Timbbb. 

Sanity. 

See   Incompetent-  Pbbboks. 
46  L.R.A.(N.S.) 


287 


Savinss   banks. 

See  Banks. 

Search  and  seisi 

Trial  of  right  to  property  in  proceed- 
ings   instituted    by    search    warrant    970 

Self-defense. 

See  Houicide. 

Services. 

Action  for  services  of  wife,  see  Hus- 
band AND  Wife. 

Set-off  and  coanterclaim. 

Right  of  surety  or  indorser  to  olfset 
obligation  as  against  assignee  of  a 
debt  due  from  him  to  the  princi- 
pal 62 

Right  of  bank  to  set  olf  unmatured 
claim   against  deposit  of  debtor         1059 

Signals. 

At  railroad  crossing,  see  Railroads. 

Siaraatnre. 

Of  testator,  see  Wills. 

Slander. 

See  Libel  and  Slander. 

Sodon&y. 

Evidence  of  other  crimes  in  prosecu- 
tion for  2M 

Soldier's  Home. 

Liability  of,  to  garnishment  in  state 
courts  801 

Specific   performance. 

Enforceability  of  contract  to  give  child 
share  of  estate  in  consideration  of 
the  surrender  of  the  child  to 
promisor,  as  affected  by  noncompli- 
ance with  the  statute  prescribing 
mode  of  adoption  1134 


Sponar^s. 

Liability     of     physician     or     surgeon 
where  sponge  is  left  in  incision 

State. 

Common-law    priority   of.    In    payment 
from  assets  of  debtor 

Stockholders. 

See  Corporations. 

Stock    transfer    tax* 

See  Taxes. 


611 


260 


Stolen    property. 

Receiving,      see      Receiving 
Peopkrtt. 


Stolen 


Street  railirays. 

Applicability    of    commerce    clause    or 
statutes  thereunder  to  S8S 
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rujiration. 

ipbt  of  one  advanclug  money  to  pay 
of  a  lien  or  encumbrance,  upon  se< 
curlty  wbich  proves  defective,  to  be 
subrogated  to  sucb  lien  or  encum- 
brance 1049 
igbt  of  sureties  of  public  officer  wbo 
made  good  a  loss  occasioned  by  their 
prlncipaPs  default  or  misconduct  to 
be  subrogated  to  the  rights  of  the 
obligee  or  beneficiary  of  the  bond 
against  a  third   person  557 

cession    tax. 

«  Taxes. 

dde. 

r  insured,  see  Inscbamcb. 

:es. 

Eixation  of  land  under  perpetual  lease 
or  ground  rent  284 

Igbt  of  vendee  to  acquire  tax  title 
adversely  to  vendor  209 

atutory  limitation  of  time  for  relief 
a;;alnst  tax  deed  as  affecting  right 
to  set  up  Invalidity  of  tax  title  as 
a   defense  1065 

iccesslon  tax :  physical  presence  or 
absence  of  personal  property,  or  evi- 
dence thereof,  as  affecting  liability 
to   tax  1167 

iccesslon  tax  upon  gift  in  contempla- 
tion of  death  790 
isis  and  method  of  computing  value 
of  life  estate  or  annuity  for  purposes 
of  succession  tax  714 
hat  constitutes  a  transfer  of  stock 
within  statutes  taxing  stock  trans- 
fers                                                                585 

^irrapbs. 

images  for  mistake  in  telegram,  see 
Damages. 

iber. 

1st    timber  sold   or   reserved   without 

specifying  time    be    removed    within 

reasonable  time  672 

e. 

>r  removal  of  timber  sold,  see 
Timber. 

e, 

toppel    of   one    who    permits    title    of 
ronl    property   to  stand   in   another's 
name,   to  assert  title  as  against  the 
latter's  creditors  1097 

e  of  possessory  title  as  a  weapon 
of   offense  487 

le   llxtnres. 

e   Fixtures. 

nsfer. 

corporate  stock,  see  Cobpobations. 

nsfer  tax* 

e  Taxes. 
-.R.A.(N.S.) 


Trees. 

Property   rights   in   trees   on   or   over- 
hanging boundary  line 


3 


Trasts. 

Power   of   court    to   hasten   enjoyment 

of   trust  fund  43 

Who  may  enforce  trust  for  masses  222 

Uadlsclosed  principal. 

See  Principal  and  Age.vt. 


Uniteii   States. 

Common-law    priority    of, 
from  assets  of  debtor 


in    payment 


260 


Unmatarcd   claim. 

Set  off  of,  see  Sett-Opf  and  Counteb- 

CLAIH. 

Usary. 

Commissions  charged  by  lender's  agent 
as   usury  1357 

Effect  of  provision  for  remission  of 
part  of  the  principal  or  interest  If 
payment  is   made  at   maturity  897 

Vacancy. 

Of  property  as  affecting  right  to  enjoin 
nuisance  affecting  it  642 

Vendor  and  purchaser. 

Right  of  vendee  to  acquire  tax  title 
adversely   to   vendor  209 

Vice  principal. 

See  Master  and  Servant. 

'Warntnar* 

To  servant,  see  Master  and  Servant. 

Waters. 

Liability  for  loss  of  life  or  property  at 
ford  289 

'Way   of   necessity. 

See   Easements. 


W^ldovr. 

Widow's  right  to  year's  support  or  al- 
lowance out  of  insurance  money 

Wills. 

Writing   name    in    body    of    will    as    a 

signature  thereto 
Revocation  of  codicil  as  affecting  will 

'Witnesses. 

Effect    of    insanity    on    competency    of 

witness 
Right  to  show  that  a  witness  attempted 

to   influence   other   witnesses   for   or 

against  accused 


788 


552 
983 


1028 


1001 


Year's  support. 

Widow's    right    to, 
money 


out    of    Insurance 
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Notes  abb  INDBXBD  BT  THB  word  "ANNOTATBD"  after  the  PARAGBAPHt  TO 

WHICH  THBT  APPLY. 

[(Separate  Index  to  Notes  Precedes  this.), 


BANDONMSNT. 

Of  action,  see  Action  or  Suit,  2. 
Of  crop   by  cropper,  see.  Croppers. 
Of  right  to  cut  or  remove  timber,  see 
Timber. 

BATKMEXT  AND  REVIVAIi. 

Survival  to  administrator  of  action 
for  injuries,  see  Death. 

BORTION. 

Impeachment  of  prosecuting  witness  in 
prosecution   for,  see  Witnesses,  3. 

BUTTING   OWNERS. 

Rights  of,  as  to  trees  and  material  in 
streets,  see  Highways,  1,  2. 

CCEPTANCE. 

Of  insurance  risk,  see  Insurance,  6,  7. 

CCESS. 

Cutting  off  access  to  highway  as  a  tak- 
ing of  property,  see  Eminent  Do- 
main, 8. 

Eight  of  compensation  for  obstruction 
of  access  to  street,  see  Eminent 
Domain,  12,  14. 

CCIDENT. 

Question  for  jury  as  to,  see  Trial,  5. 

CCIDENT  INSURANCE. 

See  Insurance. 

OCOMMODATION    PAPER. 

Rights  on,  generally,  see  Bills  and 
Notes,  3,  4.  , 

CCOMPIilCE. 

Question  for  jury  as  to,  see  Trial,  7. 

CQUIESCENCE. 

Estoppel  by,  see  Estoppel,  4. 


CTION  OR  SUIT. 

Appearance  in,  see  Appearance. 

By  stockholder  of  corporation,  see  Cor 

porations,  7,  8. 
For  death,  see  Death. 
Parties  to  action^  see  Parties. 
8  L.RJ1.(N.S.) 


1.  Tender  of  the  amount  received  il 
not  a  condition  precedent  to  the  recovery 
by  a  stockholder  of  a  corporation,  from  a 
director  who  fraudulently  procures  the 
stock  for  less  than  it  is  worth,  of  the  bal- 
ance of  its  true  value.  Black  v.  Simpson, 
46:  137,  77  S.  E.  1023,  —  S.  C.  — . 

2.  Where,  by  statute,  a  right  of  action 
for  personal  injuries  survives  the  death  of 
the  person  injured,  and  the  right  of  action 
for  death  is  not  an  independent  one  in  fa- 
vor of  survivors,  but  is  a  survival  of  a 
right  belonging  to  the  deceased,  an  amend- 
ment by  an  administrator  after  the  death 
of  the  person  injured,  of  an  action  brought 
b^  him  before  his  death,  claiming  addi- 
tional damages  for  the  death,  does  not  con- 
stitute an  abandonment  of  the  original 
cause  of  action  for  one  not  originating  un- 
til after  the  action  was  begun,  so  aa  to  pre- 
clude a  recovery  in  such  action.  Kling  v. 
Torello,  46:  930,  87  Atl.  987,  —  Conn.  — . 

ADJOINING    OWNERS. 

Rights  as  to  trees   on  boundary  line, 

see  Highways,  1. 
Rights  in  party  wall,  see  Party  Wall. 

ADMINISTRATION. 

Of  decodents*  estates,  see  Executors  and 
Administrators. 

ADOPTION. 

Of  child,  see  Parent  and   Child. 

ADVERSE  POSSESSION. 

Suit  by  guardian  of  insane  person  to 
quiet  title  vesting  in  ward  by  ad- 
verse possession,  see  Incompetent 
Persons. 

1.  One  who,  having  conveyed  his  home- 
stead to  his  daughter  to  escape  payment  of 
a  note,  secures  what  he  thinks  to  be  a  con- 
veyance, but  which  is  in  fact  a  life  lease, 
takes  possession,  makes  improvements,  and 
treats  the  land  as  his  own,  the  daughter  ac- 
knowledging his  ownership,  may  be  found 
to  have  been  in  adverse  possession.  Free- 
man V.  Funk,  46:  487,  117  Pac.  1024,  85 
Kan.  473. 

2.  Adverse  possession  and  the  operation 
1237 
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AFFECTIONS— APPEAL  AND  ERROR. 


of  the  statute  of  limitations  will  create  a 
title  which  can  be  used  offensively  or  de- 
fensively. Freeman  v.  Funk,  46:  487,  117 
Pac.    1024,   86   Kan.   473.  (Annotated) 

AFFECTIONS. 

Alienation  of,  see  Husband  and  Wife, 
4,  6,  7. 

AFFIDAVITS. 

As  evidence,  see  Evidence,  12. 

AGENCY. 

See  Principal  and  Agent. 

AlilENATION  OF  AFFECTIONS. 

Of  wife,  see  Husband  and  Wife,  4,  6. 
Of   husband,    see   Husband    and    Wife, 

7. 

AlilMONY. 

See  Divorce  and  Separation. 

AIjTERATION  OF  INSTRUMENTS. 

Who  is  a  holder  in  due  course  not 
affected  by  alteration  of  note,  see 
Bills  and  Notes,  6. 

Indorsing  upon  a  note  before  nego- 
tiation of  a  fictitious  payment,  for  the  pur- 
pose of  reducing  its  amount,  is  within  the 
provision  of  the  negotiable  instruments  act, 
which  avoids  a  note  in  favor  of  nonassent- 
ing  parties  in  case  of  a  material  alteration, 
whidi  is  defined  to  be  inter  alia  a  change  in 
the  sum  payable.  Washington  Finance 
Corp.  V.  Glass,  46:  1043,  134  Pac.  480,  — 
Wash.  — .  (Annotated) 

AMBIGUITY. 

In  complaint,  waiver  of,  see  Pleading, 

1. 
In  statute,  see  Statutes,  1,  2. 

AMENDMENT. 

Review  of  discretion  as  to  amendment 
of  pleadings,  see  Appeal  and  Er- 
ror, 9. 

Of  statute,  see  Statutes,  7,  8. 

AMUSEMENTS. 

Measure  of  damages  for  injurv  to 
spectator  at  ball  game,  see  Dam- 
ages, 7. 

Evidence  in  action  for  injury  to  patron 
at  place  of  amusement,  see  Evi- 
dence, 19. 

Pleading  in  action  for  injury  to  spec- 
tator of  ball  game,  see  Pleading, 
4. 

Proximate  cause  of  injury  to  patron  at 
ball  game,  sec  Proximate  Cause, 
1. 

Question  for  jury  as  to  negligence  of 
person  running  place  of  amuse- 
ment, see  Trial,  14. 

1.  One  who  maintains  grounds  to  which 
the  public  is  invited  to  witness  games  of 
baseball  is  not  an  insurer  against  the  dan- 
gers incident  to  witnessing  the  game,  nor 
46  L.R.A.(N.S.) 


is  it  his  duty  to  guard   &gSLinst  iapr^  . 
dangers,  so  as  to  render  Jiim  liaUr  i  - 
juries  to  a  spectator  caused  by  beirc  -t-i 
with  the  ball,  where  such  spectator  .«  » 
behind  a  screen  furnished  for  the  p7<  *^ 
of   spectators,  and    it    is    claimed  t  ..' 
ball  curved  around  the  end   of  tJie  ^  - 
Wells  v.  Minneapolis   Baseball  &  A.  .' 
46:  606,  142  N.  W.  706,   122  Minn.  3f: 
2.  Spectators  at  a  game  of  has«  -a 
know    and    appreciate     the     dangtrr    .- 
thrown   or   batted    balls    assume    Vf     x 
and  cannot  claim  that  the  managgch  -   • 
guilty  of  negligence,  when  a  choice  i^  . 
between  a  seat  in  the  open  and  one  !• . : 
a   screen   of   reasonahle    extent^   and  1.- 
select  a  seat  in  the  open.     Wells  v.  Mic.  i 
polis  Baseball  A.  A.  Asso.  46:  606,  1^  >  ' 
706,  122  Minn.  327. 

ANIMAIiS. 

Mortgage  on,  see  Chattel  Mortgisr. 
Presumption  of  negligence   in  m* 

injury  to,  on    railroad  track.  ^ 

Evidence,  5,  6. 
Fright  of,  on  railroad  track,  see  R^ 

roads. 

ANTI-TRUST  ACT. 

Combinations  in  violation  of,  see  )'. 
nopoly  and  Combinations. 

APP£AIi  AND  ERROR. 
Finality  of  decision  for  purpose  of  a. 
peal. 

1.  An  order  denying  a  motion  for 
ment  notwithstanding  the   verdict   is  fr 
appealable.     Houston  v.  Minneapolis  ^t 
&  S.  Ste.  M.  R.  Co.  46:  589,  141  N.  W  ^ 
—  N.  D.  — . 

Who  entitled  to  appeal. 

2.  Under  statutory  authority  to  ap:- 
from  a  final  order  in  a  special  proo-*- 
the  state  superintendent   of   banks^  ha^   . 
authority  to  collect  and  distribute  th"  .• 
sets  of  an  insolvent  bank,  and  present 
jections  to  claims  to  the  court  for  dvU- 
nation,  may  appeal   from  an   order  zi>    ■ 
the  state  priority  over  other  claimant «  ' 
on  the  assets  01  an   insolvent   bank  w' 
he  is  administering.    Re  Carn^ie  Trust  ' 
46:  260,  99  N.  E.  1096,  206  N.  Y.  390. 
Record. 

3.  An  objection,  upon  the  review  v:  .- 
order  of  the  state  corporation  commi>«  -' 
by  the  supreme  court,  tnat  no  certifit»»l  . 

of  the  order  of  the  commission  wa^  mt.- 
on  the  railway  company  as  required  by  «*  ' 
ute,  will  be  disregarded,  where  the  n^^  r 
shows  that  a  "true  copy"  was  delivorrj  :• 
the  railway  company.  Seward  v.  Den^*' 
&  R.  G.  R.'Co.  46:  242,  131  Pac.  980,  —  \ 
M.  — . 

4.  Where  the  testimony  is  very  br.t- 
and  consists  of  but  a  few  printed' pa?^ 
a  motion  in  the  supreme  court  to  strike  t\  ■ 
statements  from  the  abstract  for  failure  t  • 
conform  strictly  to  rule  7  of  the  court.  ^^ 
quiring  the  testimony  to  be  reduced  to  tSe 
narrative  form,  will  be  denied.  Houstoa  t. 
Minneapolis  St.  P.  ft  8.  Ste.  M.  R.  Co.  46: 
589,  141  N.  W.  994,  -t.  N.  D.  — . 
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Objections     and     exceptions;      raising 
questions  in  lower  court. 

5.  Where  a  trial  court  improperly  re- 
fuses to  direct  a  verdict  for  the  defendant, 
tiie  supreme  court  has  the  power  to  do  so 
on  an  appeal  from  a  judgment  for  the  plain- 
tiff, even  though  no  motion  was  made  in 
the  lower  court  for  judgment  notwithstand- 
ing the  verdict,  or  for  a  new  trial,  under 
§  7044,  N.  D.  Rev.  Code  1905.  Houston  v. 
Minneapolis  St.  P.  &  S.  Ste.  M.  R.  Co.  46: 
589,  141  N.  W.  994,  —  N.  D.  — . 
Mearing  and  determination   generally. 

6.  In  reviewing  a  conviction  for  con- 
tempt, the  question  of  guilt  will  be  deter- 
mined from  the  evidence  at  the  trial,  re- 
gardless of  what  was  charged  in  the  in- 
formation. Poindexter  v.  State,  46:  517, 
159  S.  W.  197,  —  Ark.  — . 

Decisions  In  favor  of  party  or  not  af» 
fecting  him. 

7.  A  railroad  company  jointly  sued  with 
its  conductor  for  injury  to  a  passenger  in- 
flicted by  him  cannot  complain  of  the  ex- 
oneration of  the  conductor  when  judgment 
was  entered  against  itself,  if  the  statute 
provides  that  one  of  several  appellants  shall 
not  be  entitled  to  reversal  because  of  error 
in  the  judgment  against  another  not  af- 
fecting his  rights  in  the  case.  St.  Louis  & 
S.  F.  R.  Co.  V.  Sanderson,  46:  352,  54  So. 
885,  99  Miss.  148. 

Discretionary  matters. 

8.  The  granting  or  refusal  of  a  con- 
tinuance in  a  criminal  case  is  largely  a 
matter  of  discretion  of  the  trial  court,  and 
the  supreme  court  will  not  reverse  the  trial 
court  on  this  ground  unless  it  is  shown  that 
there  has  been  an  abuse  of  discretion. 
Monaghan  v.  State,  46:  1149,  134  Pac.  77, 
—  Okla.  — . 

9.  An  order  refusing  leave  to  amend  a 
petition  is  not  subject  to  review  on  appeal. 
Continental  Trust  Co.  v.  Baltimore  Refriger- 
ating &  Heating  Co.  42:  887,  87  Atl.  947, 
120  Md.  450. 

10.  Where  the  evidence  is  conflicting  on 
material  questions  of  fact,  and  it  does  not 
so  clearly  appear  that  a  contract  sought 
to  be  enforced  by  a  corporation  is  ultra 
tnres  as  to  require  it  to  be  so  declared  as 
a  matter  of  law,  the  judgment  of  the  trial 
court  refusing  to  grant  an  interlocutory 
injunction  to  restrain  the  corporation  from 
proceeding  under  such  contract,  made  in 
the  exercise  of  its  discretion,  will  not  be 
reversed  upon  appeal.  Kohlruss  v.  Zachry, 
46:  72,  77  S.  E.  812,  139  Ga.  625. 

11.  Application  for  a  temporary  injunc- 
tion is  addressed  to  the  sound  discretion 
of  the  court,  to  be  guided  according  to  the' 
circumstances  of  the  particular  case. 
Beidenkopf  v.  Des  Moines  L.  Ins.  Co.  46: 
290,  142  N.  W.  434,  —  Iowa,  —  . 

12.  There  is  no  abuse  of  discretion  on  the 
part  of  the  trial  court  in  overruling  a  mo- 
tion for  new  trial  in  a  criminal  case  which 
is  not  filed  until  eighty  days  after  rendition 
of  the  judgment,  where  the  statute  requires 
it  to  be  filed  within  thirty  days  from  the 
date  of  the  verdict.  Niswonger  v.  State. 
46:  I,  102  N.  E.  135,  —  Ind.  — . 

46  L.R.A.(N.8.) 


Questions  not  raised  below. 

13.  A  railroad  company  cannot,  upon  a 
review  of  an  order  of  the  state  corporation 
commission  by  the  supreme  court,  object 
for  the  first  time  in  that  court  to  the  failure 
of  the  commission  to  endeavor  by  mediation 
to  effect  a  settlement  of  the  grievances  com- 
plained of,  as  required  by  stotute.  Seward 
V.  Denver  &  R.  G.  R.  Co.  46:  242,  131  Pac. 
980,  —  N.  M.  — . 

Errors  waived  or  cured  below. 

14.  The  admission  of  incompetent  evi- 
dence is  waived  by  stating,  after  objecting 
to  it:  "All  right;  go  ahead,*'  without  mov- 
ing to  exclude  it  after  the  answer  is  given, 
although  an  exception  is  noted.  Burnaman 
V.  State,  46:,iooi,  159  S.  W.  244,  —  Tex. 
Crim.  Rep.  — . 

15.  Error  in  instructing  the  jury  in  a 
prosecution  for  seduction  that  prosecutrix 
is  presumed  to  have  been  chaste  until  the 
contrary  is  shown  is  not  corrected  by  the 
fact  that  there  was  evidence  sufficient  to 
have  supported  a  finding  of  chastity  by  the 
jury.  State  v.  Holter,  46:  376,  142  N.  W. 
057,  —  8.  D.  — . 

16.  An  erroneous  instruction  is  not  cured 
or  rendered  harmless  by  reason  of  the  fact 
that  a  correct  instruction  upon  the  same 
point  was  also  given.  State  v.  Erie  R.  Co. 
(N.  J.  Err.  &  App.)  46:  117,  87  Atl.  141, 
—  N.  J.  —. 

Review  of  facts. 

17.  An  allowance  of  $276  for  the  ma- 
licious destruction  by  a  property  owner  of 
a  healthy  and  symmetrical  shade  tree  24 
inches  in  diameter,  on  the  boundary  be- 
tween his  own  and  his  neighbor's  property, 
will  not  be  interfered  with,  where  evidence 
tends  to  show  that  the  value  of  the  neigh- 
boring property  was  diminished  from  two 
to  five  hundred  dollars  by  the  act.  Bla- 
lock  v.  Atwood,  46:  3,  157  S.  W.  094,  164 
Ky.  394. 

18.  While  it  is  proper  for  the  state  cor- 
poration commission  to  make  findings  of 
facts,  such  findings  have  no  force  or  ef- 
fect upon  a  review  of  the  order  of  the  com- 
mission in  the  supreme  court,  as  this  court 
is  required  to  pass  upon  the  merits  of  the 
case,  without  indulging  in  any  presump- 
tions, and  the  court  forms  its  own  inde- 
pendent judgment  as  to  each  requirement 
of  the  order,  upon  the  evidence.  Seward 
V.  Denver  &  R.  G.  R.  Co.  46:  242,  131  Pac. 
980,  —  N.  M.  — . 

Grounds  for  reversal. 

19.  An  order  sustaining  demurrers  will 
not  be  reversed  because  they  did  not  state 
the  special  grounds  for  demurrer,  as  re- 
quired by  statute,  if  no  exception  was  taken 
to  them  and  another  demurrer  stated  the 
ground,  which  challenged  petitioner's  right 
to  relief.  Continental  Trust  Co.  ▼.  Balti- 
more Refrigerating  &  Heating  Co.  46:  887, 
87  Atl.  947,  120  Md.  450. 

20.  An  instruction  to  the  jury  upon  the 
trial  of  one  charged  with  robbery,  to  the 
efl'ect  that  the  presumption  of  innocence  is 
not  evidence  and  does  not  partake  of  the 
nature  of  evidence  and  only  remains  with 
the  defendant  until  it  is  overcome  by  com- 
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petent  evidence  which  convinces  the  minds 
of  the  jurors  of  the  defendant's  guilt  be- 
yond a  reasonable  doubt,  is  error.  Mona- 
§han  V.  State,  46:  1149,  134  Pac.  77,  — 
kla.  — . 

21.  Refusal  to  give  requested  instruc- 
tions is  not  error  where  the  court  has  fully 
covered  the  question  in  its  general  charge. 
State  ▼.  Larkin,  46:  13,  167  S.  W.  600,  250 
Mo.  218. 

22.  Omission  to  instruct  the  jury  that, 
to  be  guilty  of  rape  by  intercourse  with  an 
intoxicated  woman,  accused  must  have 
knowledge  of  her  intoxicated  condition,  is 
not  prejudicial  error  where  the  evidence 
discloses  that  he  himself  had  brought  about 
her  intoxicated  condition.  Quinn  v.  State, 
46:  422,  142  N.  W.  510,  153  Wis.  573. 

23.  Failure  to  charge  upon  the  effect  of 
absence  of  outcry  is  immaterial  in  a  trial 
for  assault  with  intent  to  rape,  where  the 
victim  was  in  a  state  of  insensibility  pro- 
duced by  intoxication.  Quinn  v.  State,  46: 
422,  142  N.  W.  510,  153  Wis.  573. 

24.  It  is  not  reversible  error  to  refuse 
a  charge  on  circumstantial  evidence  in  a 
prosecution  for  assault  with  intent  to  rape, 
If  no  issue  in  the  case  depends  entirely  upon 
such  evidence.  Quinn  v.  State,  46:  422,  142 
N.  W.  510,  153  Wis.  573. 

25.  It  is  not  reversible  error  for  the 
prosecuting  attorney  to  comment  in  argu- 
ment to  the  jury  upon  the  failure  of  ac- 
cused in  a  murder  case  to  call  a  witness, 
although  it  is  a  matter  of  inference  that 
he  miglit  not  have  been  in  a  position  to  see 
what  occurred.  State  v.  Larkin,  46:  13,  157 
S.  W.  600,  250  Mo.  218. 

26.  Where  the  evidence  in  an  action 
against  the  devisees  of  a  grantee  in  a  deed, 
to  set  aside  the  deed,  shows  that  sixteen 
years  elapsed  after  the  execution  of  the 
deed  and  prior  to  the  bringing  of  the  ac- 
tion; that  the  land  deed  was  situated  in 
a  state  other  than  that  in  which  the  par- 
ties resided;  that  the  deed  was  executed 
upon  the  erroneous  advice  of  an  attorney 
as  to  the  rights  of  inheritance  between  the 
grantor  and  grantee  in  the  land  in  ques- 
tion; and  that  no  circumstances  arose  to 
cause  distrust  of  the  advice  given  until 
a  short  time  before  the  action  was  begun; 
and  that  no  rights  of  third  parties  have 
intervened  nor  has  any  change  of  conditions 
occurred  that  would  make  it  inequitable  to 
grant  relief,  the  laches  of  complainant  is 
a  question  of  fact,  and  it  is  error  to  sus- 
tain a  demurrer  to  the  evidence  and  dis- 
miss the  action.  Osincup  v.  Henthorn,  46: 
X74,  130  Pac.  652,  80  Kan.  58. 

27.  A  verdict  for  nominal  damages 
should  be  sot  aside  in  favor  of  one  injured 
by  another's  negligence,  where  he  has  been 
compelled  to  pay  a  substantial  sum  for 
medical  attendance,  and  there  is  evidence 
tending  to  show  that  he  suffered  physical 
pain  and  impaired  health  because  of  the 
injury.  Strever  v.  Woodard,  46:  644,  141 
N.  W.  931,  — -  Iowa,  — . 

Judgment. 

28.  An  appellate  court  cannot  set  aside 
a  verdict  in  one  case  because  a  jury  has 
46  L.R.A.(N.S.) 


reached  the  opposite  conclusion  on  the  same 
facts  in  another  case.  Sterns  v.  Spokane, 
46:  620,  131  Pac.  476,  —  Wash.  — . 

29.  Upon  the  direction  of  a  verdict  in 
favor  of  both  defendants  in  an  action 
against  a  city  and  a  railroad  company  for 
damages  to  abutting  property  by  the  con- 
struction of  an  approach  to  abolish  a  grade 
crossing  of  the  railroad  tracks,  the  appel- 
late court,  in  reversing  the  judgment,  can- 
not place  the  entire  liability  on  one  de- 
fendant to  the  exclusion  of  the  other.  Wal- 
ters V.  Baltimore  &  O.  R.  Co.  46:  11 28,  88 
Atl.  47,  120  Md.  644. 

30.  An  attorney,  a  juror,  and  a  bailiff 
connected  with  a  murder  case  who  have 
been  guilty  of  contempt  of  court  in  furnish- 
ing and  drinking  intoxicating  liquor  in  the 
attorney's  room  may  be  relieved  of  a  jail 
sentence  by  the  appellate  court  if  they  have 
sought  in  every  way  to  purge  themselves 
of  intentional  disrespect  for  the  court 
Poindexter  v.  State,  46:  517,  159  S.  W.  197, 
—  Ark.  — . 

31.  A  constitutional  provision  that, 
upon  a  review  of  an  order  of  the  state  cor- 
poration commission  upon  a  removal  to  the 
supreme  court  by  one  of  the  parties,  that 
court  may,  upon  application,  in  its  discre- 
tion or  of  its  own  motion,  require  or  au- 
thorize additional  evidence  to  be  taken  in 
such  cause,  does  not  contemplate  the  tak- 
ing of  additional  evidence  in  the  supreme 
court,  but  that  in  a  proper  case  the  cause 
will  be  referred  back  to  the  commission 
for  such  purpose.  Seward  v.  Denver  Si  R 
G.  R.  Co.  46:  242,  131  Pac.  980,  —  N.  M.  — . 

APPEARANCE. 

1.  Appearance  in  a  contempt  proceed- 
ing waives  failure  to  serve  the  citation  be- 
fore the  return  day.  Poindexter  v.  State. 
46:  517,  169  S.  W.  197,  —  Ark.  — . 

2.  A  railroad  company  cannot,  upon  a 
review  of  an  order  of  the  state  corporation 
commission  by  the  supreme  court,  object  for 
the  first  time  in  the  supreme  court  to  the 
failure  of  the  commission  to  serve  upon  it 
copies  of  the  petitions  or  complaints  upon 
which  the  action  was  based,  as  by  its  gen- 
eral appearance  without  objection  before 
the  commission  it  waived  all  irregularitr 
preceding  such  hearing.  Seward  v.  Denver 
&  R.  G.  R.  Co.  46:  242,  131  Pac.  980,  —  X. 
M.  — . 

APPIilANCES. 

Master's  duty  as  to,  see  Master  and 
Servant. 

APPOINTMENT. 

Of    administrator,   see    Executors    and 
Administrators,  1. 

ARBITRATION. 

As   to   reference  generally,   see   Refer- 
ence. 

ARCHITECTS. 

Revocation  of  license  of,  see  Coostita- 
tional  Law,  1,  27;  License. 
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Ambiguity  in  statute  authorizing  rev- 
ocation of  license  of,  see  Statutes, 
2. 

IRGUMENT. 

Of  counsel,  see  Appeal  and  Error,  25; 
Trial,  1. 

iRREST. 

Release   from,   on    bail,   see    Bail    and 

Recognizance. 
Of  passenger,  see  Carriers,  3. 
Reward  for,  see  Reward. 

ISSAULT  AND  BATTERY. 

With  intent  to  rape,  see  Rape. 

ASSESSMENTS. 

For  insurance,  see  Insurance,  11,  12. 

kSSETS. 

Of  bankrupt,  see  Bankruptcy,   1-3. 
Sale  of  assets  of  corporation,  see  Cor- 
porations, 1,  7,  8,  10. 

ASSIGNMENT. 

Of  stock  in  banks,  see  Banks,  1,  2. 
Right  of  set-off  as  against  assignee,  see 
Set-Off  and  Counterclaim,  2. 

^SSIGNBfENT    FOR    CREDITORS. 

Effect  of  agreement  by  guarantor  of 
corporation  note,  to  assignment  by 
corporation,  on  his  right  as  against 
accommodation  makers,  see  Bills 
and  Notes,  4. 

ASSOCIATIONS. 

As  trustee  or  beneficiary  of  charity, 
see  Charities,  2,  3. 

ASSUMPTION    OF    RISK. 

By  spectators  at  game  of  baseball,  see 

A  mil . semen  ts. 
By  servant,  see  Master  and  Servant,  12, 

13. 

ATTACHMENT. 

Estoppel  of  wife  of  surety  on  bond  to 
assert  title  to  property  standing  in 
his  name,  see  Estoppel,  5. 

As  to  garnishment,  see  Garnishment. 

Rights  and  liabilities  growing  out  of 
levy,  see  Levy  and  Seizure. 

The  relation  of  debtor  and  creditor 
►etween  an  attachment  creditor  and  a 
urety  for  the  return  of  the  attached  prop- 
frty  arises  at  the  moment  the  contract  of 
inretyship  is  entered  into,  for  the  purpose 
>{  determining  the  rights  of  the  attachment 
red  i  tor  in  property  standing  in  the 
urety's  name,  and  in  reliance  upon  which 
le  is  accepted  as  surety,  as  against  the  real 
iwner  thereof,  to  whom  the  surety  subse- 
(iiently  transfers  it.  Goldberg  v.  Parker, 
^6:  1097,  87  Atl.  666;  87  Conn.  99. 

ATTORNEYS. 

Argument   of,   see   Appeal   and    Error, 

26;  Trial,  1. 
Contempt   of,   see    Appeal    and    Error, 

30:  Contempt,  1,  2. 
16  L.R.A,(N.S.) 


I  Stipulation   in   contract  for  attorneys' 

fees  to  be  added  to  obligation,  see 
Attorneys*  Fees. 

Effect  of  reconciliation  of  parties  to 
divorce  suit  before  allowance  of 
attorney's  fees,  see  Divorce  and 
Separation,  6. 

Relief  from  judgment  entered  upon  un- 
authorized consent  of  attorneys, 
see  Judgment,  6,  7. 

ATTORNEYS'  FEES. 

In  divorce  suit,  see  Divorce  and  Sep- 
aration, 6. 

A  guarantor  of  a  note  which  he  is 
compelled  to  pay  is  not  entitled  to  the  ben- 
efit of  a  provision  in  the  note  for  payment 
of  attorneys'  fees  in  an  action  against  an 
accommodation  maker,  although  the  stat- 
ute provides  that  when  the  instrument  is 
paid  by  a  person  secondarily  liable,  it  is 
not  discharged,  but  the  party  by  paying  is 
remitted  to  his  former  rights  as  regards 
all  prior  parties.  Noble  v.  Beeman-Spauld- 
ing- Woodward  Co.  46:  162,  131  Pac.  1007,  — 
Or.  — . 

AUTHORITY. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  3,  4. 

AUTOMOBILES. 

Presumption   as  to  authority  of  serv- 
ant  driving   automobile,    see    Evi- 
dence, 3,  4. 
Liability   of   master   for   negligence  of 
employee  in  operation  of,  see  Mas- 
'  ter  and  Servant,  20. 

'  Domestic  servant  riding  in,  as  fellow 

'  servant   of    chauffeur,   see    Master 

and  Servant,  15. 
Question  for  jury  as  to  negligence  of 
driver    at    railroad    crossing,    see 
Trial.  11. 

1.  A   chauffeur   is   negligent  in   taking 
•  his  hands  from  the  steering  gear  to  adjust 
his  hat  while  the  car  is  running  30  miles 
an  hour,  although  the  road  is  level,  smooth, 
and  straight.    O'Bierne  v.  Stafford,  46:  1183,. 
I  87  Atl.  743,  —  Conn.  — . 
!  2.  Since  the  legislature  might  prohibit 

the  use  of  automobiles  on  the  public  high- 
ways, it  may,  without  infringing  the  con- 
stitutional provision  that  no  one  shall  be 
compelled  to  be  a  witness  against  himself, 
make  it  a  condition  to  their  use  that  it 
shall  be  a  crime  for  anyone  whose  machine 
causes  injury  to  leave  the  place  of  the  acci- 
dent without  leaving. his  name  and  address 
with  the  person  injured,  or  a  poiioe  officer. 
People  v.  Rosenheimer,  46:  977,  102  N.  E. 
630.  209  N.  Y.  115. 

BAIL  AND  RECOGNIZANCE. 

Discharge  of  one  released  on,  and  can- 
celation of  his  bond,  during  his  ab- 
sence from  court,  see  Habeas  Cor- 
pus, 3. 

1.  One  demanded  by  one  state  from  an- 
other as  a  fugitive  from  justice,  under  th» 
Federal  statute,  should  not  be  admitted  to 
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bail  in  a  habeas  corpus  proceeding  to  test 
the  validity  of  the  requisition,  unless  some 
departure  from  the  requirements  of  the 
statute  has  been  made  to  appear.  State 
V.  Massee^  46:  781,  79  S.  E.  97,  —  S.  C.  — . 
2.  One  arrested  as  a  fugitive  from  jus- 
tice under  interstate  rendition  proceedings 
cannot  secure  his  release  on  bail  by  show- 
ing that,  while  he  had  violated  the  crim- 
inal laws  of  the  demanding  state,  he  had 
been  guilty  of  no  moral  wrong;  that  the 
prosecution  was  a  hardship  on  him,  insti- 
tuted to  collect  a  debt,  and  that  the  gov- 
ernor of  another  state  had  refused  to  issue 
a  requisition.  State  v.  Massee,  46:  781,  79 
S.  E.  97,  —  S.  C.  — . 

BAIIilFF. 

Contempt   by,   see  Appeal    and   Error, 
30;  Contempt,  3. 

BANKRUPTCY. 

What  constitutes  assets. 

1.  Policies  of  life  insurance  on  the  life 
of  the  bankrupt  which  do  not  have  a  cash 
surrender  value  available  to  the  bankrupt 
at  the  time  of  bankruptcy  as  a  cash  asset 
do  not  pass  to  the  trustee  in  bankruptcy, 
under  the  bankrupt  act  of  July  1,  1898  (30 
Stat,  at  L.  565,  chap.  541 ) ,  §  70a,  subd.  6, 
which,  though  investing  the  trustee  with 
the  title  to  property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  proc- 
ess against  him,  provides  that  a  bankrupt, 
when  the  cash  surrender  value  of  insurance 
policies  having  such  value  has  been  ascer- 
tained, may  pay  or  secure  such  sum  to  the 
trustee,  and  continue  to  hold  and  own  them 
free  from  claims  of  creditors,  and  that  oth- 
erwise the  policies  shall  pass  to  the  trus- 
tee as  assets.  Burlingham  v.  Crouse,  46: 
148,  57  L.  ed.  920,  33  Sup.  Ct.  Rep.  564, 
228  U.  S.  459.  ( Annotated ) 

2.  The  absolute  assignment  by  a  bank- 
rupt of  policies  of  life  insurance  on  his 
life  does  not  exclude  them  from  the  oper- 
ation of  the  proviso  in  the  bankrupt  act  of 
July  1,  1898,  §  70a,  subd.  5,  that  a  bank- 
rupt, when  the  cash  surrender  value  of  pol- 
icies having  such  a  value  has  been  ascer- 
tained, may  pay  or  secure  such  sum  to  the 
trustee,  and  continue  to  hold  and  own  them 
free  from  the  claims  of  creditors,  otherwise 
they  shall  pass  to  the  trustee  as  assets; 
and  such  policies,  therefore,  if  they  have 
no  cash  surrender  value,  do  not  pass  to  \he 
trustee  in  bankruptcy.  Burlingham  v. 
€rouse,  46:  148,  57  L.  ed.  920,  33  Sup.  Ct. 
Rep.  564,  228  U.  S.  459. 

3.  The  time  when  the  petition  in  bank- 
ruptcy is  filed  fixes  the  cash  surrender 
value'  of  the  insurance  policies  mentioned 
in  the  proviso  in  the  bankrupt  act  of  July 
1,  1898  (30  Stat,  at  L.  565,  chap.  541),  § 
70a,  subd.  5,  that  a  bankrupt,  when  the  cash 
surrender  value  of  insurance  policies  hav- 
ing such  value  has  been  ascertained,  may 
pay  or  secure  such  sum  to  the  trustee  and 
continue  to  hold  and  own  them  free  from 
the  claims  of  creditors,  otherwise  the  pol- 

46  L.R.A.(N.S.) 


icies  shall  pass  to  the  trustee  ta  asset?,  ir 

hence  the   death  of   the    bankrupt  b^.-- 
the  time  of  the  filing   of   the  petit >oc  ^ 
the  date  of  the  adjudication  does  net  ^  - 
the  proceeds  of  the  policies,  over  an-l  a 
the    cash    surrender    value,    assets  m  - 
hands  of  the  trustee,  although  that  ^^ : 
also   provides   that    the    trustee,   uf"-r 
appointment     and      qualification.     ^ 
vested  by  operation  of    law  with  thr  : 
of  the  bankrupt  as  of    the  date  of  a. 
cation.     Everett  v.   Judson.  46:  154,  ■' 
ed.  927,  33  Sup.  Ct.  Rep.  668,  228  U.  S.  .* 
Discharge;  effect. 

4.  The  recovery  of  a  judgment  on  1 : 
eign  judgment  for  alimony  does  not  t>'. 
the  latter  so  as  to  take   the  debt  for  * 
second  judgment  out  of  the  operation  of  * 
bankruptq^  act,  which    exempts  debts  . 
for   support   of   wife   from    discharge. 
Williams,  46:  719,  101  N.  E.  853.  308  X 
32. 

BANKS. 

Indorsement  of  fictitious   paynmt  - 
back  of  note  discounted  bv  hi- 
see  Bills  and  Notes,  1,  6. 

Aa  to  rights  and  liabilities  on  cL- 
of  persons  other   than    banks,  i'- 
Checks. 

Bill  by  receiver  of  insolvent  corpori:  ' 
to  set  aside  set-off  by  bank  of  fr 
deposited  by  corporation  s^:  '- 
unmatured  note,  see  Corpora:  t* 
11. 

Criminal    liability    of    bank    coDm*. 
draft  attached  to  bill  of  ladio? : 
liquor,  see  Intoxicating  Liquor* 

Rights  of  bank  to  which   town  ori'' 
have  been  pledged  as  eollaten! « 
curity    for    loan,    see    Pledge  t 
Collateral  Security. 

Estoppel  to  prevent  use  by  bank  of  t 
orders  taken  as  collateral  eecn-' 
for  loan  to  town  treasurer,  set  :  • 
toppel,  2. 

Estoppel  to  set  up  defense  to  c  * 
taken  by  bank  as  collateral  f 
loan,  see  Estoppel,  6. 

Right  to  set  off  deposit  against  v- 
matured  note  held  by  bank,  see  n' 
Off  and  Counterclaim,  3. 

Stockholders. 

1.  To  effect  an  assignment  and  di>: 
sition  of  shares  of  capital  stock  in  a  b^* 
so  as  to  release  the  assignor  from  the  »u  • 
added  liability  of  shareholders  fixed  br  li~ 
he  must  procure  a  transfer  of  the  stock  * 
the  books  of  the  bank  in  accordance  w 
the  provisions  of  the  banking  act.  Abi -• 
State  Bank  v.  Strachan,  46:668,  132  Ft- 
200,  89  Kan.  577. 

2.  A  transfer  of  stock  on  the  books  :-' 
a  bank  is  essential  to  a  release  from  1  > 
bility  of  a  shareholder  who  sells  and  tasi^- 
his  stock  to  the  bank  itself  in  payment  of » 
previously  contracted  debt  owing  bv  hix 
to  the  bank.  Abilene  State  Bank  r 
Strachan,  46:  668,  1S2  Pac.  200,  89  Kia 
577.  (Annotated 

3.  A  complaint  in  a  suit  in  equitv 
wherein  a  receiver  of  an  inaoWest  bsik 
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joins  certain  subscribers  to  the  capital  stock 
of  the  bank  as  defendants,  for  the  purpose 
of  recovering  unpaid  subscriptions,  that 
further  alleges,  in  substance,  that  the  judge 
of  the  court  wherein  said  receiver  was  ap- 
pointed, upon  application  of  creditors,  sup- 
ported by  a  showing  that  the  bank  was 
entirely  insolvent,  and  without  assets  suffi- 
cient to  distribute  any  part  thereof  to  the 
bank  or  its  sliareholders,  entered  an  order 
directing  said  receiver  to  retain  counsel  and 
institute  proper  proceedings  against  the 
defendants  as  subscribers  for  the  capital 
stock  of  said  insolvent  bank,  to  recover  the 
respective  amounts  remaining  unpaid  on 
said  subscription,  or  for  the  stock  issued 
to  them,  for  the  benefit  of  all  the  creditors 
of  said  bank,  and  that  this  suit  is  filed  in 
compliance  with  said  order, — states  facts 
sufficient  to  warrant  the  trial  court  in 
treating  such  suit  as  one  brought  by  the 
creditors  of  said  insolvent  bank,  over  which 
a  court  of  equity  has  jurisdiction,  and  in 
which  all  the  subscribers  to  the  capital 
stock  may  be  joined  as  defendant^.  Dill  ▼. 
£bey,  46:  440,  112  Pac.  973,  27  Okla.  584. 
Certificates  of  deposit. 

4.  Demand  must  be  made  for  parent 
of  a  certificate  of  deposit  pavable  without 
interest  on  return  of  the  certificate  properly 
indorsed,' within  the  time  limited  for  bring- 
ing an  action  upon  such  certificate.  Pierce 
V.  State  Nat.  Bank,  46:  693,  101  N.  E.  1060, 
215  Mass.  18. 

Insolvency;  trusts. 

Appeal  by  state  superintendent  of  in- 
solvent bank,  see  Appeal  and  Er- 
ror, 2. 
Who  may  appeal  from  order  giving  state 
priority  in  assets  of  insolvent  bank, 
see  Appeal  and  Error,  2. 

5.  The  claims  of  a  state  for  money  de- 
posited in  banks  have,  under  a  constitu- 
tional provision  abrogating  only  such  parts 
of  the  common  law  as  are  repugnant  to  the 
Constitution,  priority  in  case  of  the  bank's 
insolvency,  over  those  of  private  depositors 
having  no  specific  lien,  even  though  the 
money  belong  to  special  funds,  if  it  is  the 
property  of  the  people.  Re  Carnegie  Trust 
Co.  46:  260,  09  N.  E.  1096,  206  N.  Y.  390. 

(Annotated) 
Savings   banks. 

Pleading  in  action  to  recover  savings 
bank  deposit,  see  Pleading,  6. 

6.  A  savings  bank  cannot  require  a 
bond  of  the  administrator  of  a  depositor  as 
a  condition  to  paying  the  deposit  to  him,  in 
the  absence  of  any  by-law  requiring  it,  al- 
though the  pass  book  is  lost,  and  both  the 
statute  and  by-laws  require  presentation  of 
such  book  as  a  condition  to  the  withdrawal 
of  deposit.  Mierke  v.  Jefferson  County  Sav. 
Bank,  46:  194,  101  N.  E.  889,  208  N.  Y.  347. 

^Annotated) 

BASEBAIili. 

See  Amusements. 

Creation  of,  by  lease,  see  Landlord  and 
Tenant,  1. 
46  L.RJ1.(N.S.) 


BENEVOLENT  SOCIETIES. 

Insurance  by,  see  Insurance. 

BIAS. 

Of  referee,  see  Reference,  2. 
Impeachment   of   witness    by    showing, 
see  Witnesses,  1. 

BID. 

For  public  contract,  see  Contracts,  6. 

BILLS   AND   NOTES. 

Provision  in,  for  attorneys'  fees,  see 
Attorneys'  Fees. 

Liability  of  corporate  officers  on,  see 
Corporations,  4. 

Injunction  to  restrain  action  on  note  in 
other  state,  see  Courts,  12. 

Interest  on,  see  Interest. 

Right  of  accommodation  maker  of  note 
to  defeat  action  against  himself 
because  judgment  has  been  taken 
against  comaker,  see  Judgment,  4. 

Construing  together  provisions  in  mort- 
gage and  in  note  secured  thereby 
as  to  effect  of  default  in  payment, 
see  Mortgage,  2. 

Supplemental  pleading  to  set  up  de- 
fense, see  Pleading,  2. 

Surety  on,  see  Principal  and  Surety. 

Right  of  indorser  taking  up  note  to  set 
off  the  amount  against  claim 
against  himself  in  hands  of  an  as- 
signee, see  Set-Off  and  Counter- 
claim, 2. 

Usury  in,  see  Usury. 

1.  An'  indorsement  of  a  fictitious  pay- 
ment on  the  back  of  a  note  before  delivering 
to  reduce  it  to  the  amount  which  the  dis- 
counting bank  is  willing  to  advance  upon 
it  occurs  before  execution  of  the  note,  for 
the  purpose  of  determining  its  effects  upon 
the  instrument.  Washington  Finance  Corp. 
V.  Glass,  46:  1043, 134  Pac.  480,  —  Wash.  — . 
By  intoxicated  person. 

See  also  infra,  5. 

2.  One  who  signs  a  note  when  so  intoxi- 
cated as  to  be  incapable  of  comprehending 
the  nature  of  his  act  is  not  prevented  from 
setting  up  his  intoxication  as  a  defense  to 
the  note,  on  the  ground  that  he  did  not  act 
with  ordinarv  care.  Green  v.  Gunsten,  46: 
212,  142  N.  W.'  261,  —  Wis.  — . 
Rights  of  accommodation  indorser  pay- 
ing note. 

Right  to  benefit  of  provision  for  at- 
torneys* fees,  see  Attorneys*  Fees. 

3.  One  who,  after  the  note  of  a  corpora- 
tion has  been  signed  by  stockholders  as 
accommodation  makers,  places  his  guaranty 
on  the  back,  may,  under  the  negotiable  in- 
strument act,  recover  from  such  accommo- 
dation makers  in  case  he  is  compelled  to 
pay  the  note.  Noble  v.  Beeman-Spaulding- 
Woodward  Co.  46:  162,  131  Pac.  1007,  — 
Or.  — . 

4.  A  guarantor  of  a  corporation  note 
cannot,  before  he  pays  anything  on  his  guar- 
anty, agree  to  an  assignment  by  the  cor- 
poration for  creditors  which  will  release  the 
obligation    to    him    of    an    accommodation 
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maicer.     Noble  v.  Becman-Spaulding-Wood- 
ward  Co.  46:  i6a,  131  Pac.  1007,  —  Or.  — . 
Rights  and  liabilities  of  transferees. 
Estoppel  to  set  up  defense  for  failure 
01  consideration,  see  Estoppel,  6. 

5.  A  note  signed  by  a  maker  when  so  in- 
toxicated as  to  destroy  the  faculties  of  his 
mind  cannot  be  enforced  by  a  bona  fide 
holder  in  due  course,  under  the  negotiable 
instruments  law  which  makes  void  the  title 
of  one  who  negotiates  a  note  the  signature 
to  which  was  procured  from  a  person  who 
did  not  know  the  nature  of  the  instrument 
which  he  was  signing,  and  could  not  have 
obtained  such  knowledge  by  the  use  of  ordi- 
nary care,  and  prevents  a  holder  in  due 
course  from  enforcing  an  instrument  which 
is  void  in  the  hands  of  the  payee.  Green  v. 
Gunsten,  46:  aia,  142  N.  W.  261,  —  Wis. 
— .  (Annotated) 

6.  A  bank  which  directs  the  indorse- 
ment of  a  fictitious  payment  upon  a  note  to 
reduce  it  to  the  amount  which  it  is  willing 
to  advance  upon  it  before  discounting  it 
is  not  a  holder  in  due  course,  so  as  not  to 
be  affected  by  the  alteration,  under  the  ne- 
gotiable instruments  act.  Washington  Fi- 
nance Corp.  V.  Glass,  46:  1043,  134  Pac. 
480,  —  Wash.  — . 

BlliliS  OF  LADING. 

Criminal  liability  of  collector  of  draft 
attached  to  bill  of  lading  for  li- 
quor, see  Intoxicating  Liquors,  1. 

BLASTING. 

Injury  to  property  by,  as  a  taking  for 
public  use,  see  Eminent  Domain,  7. 

BOARDS. 

Delegation  of  power  to,  see  Constitu- 
tional Law,  1. 

BONA    FIDE    IIOLDFRS. 

Of  note,  see  Bills  and  Notes,  5,  6. 

BONDS. 

On  attachment,  see  Attacliment. 

Bail  bonds,  see  Bail  and  Recognizance. 

Requiring  bond  as  condition  of  payment 
of  savings  bank  deposit,  see  Banks, 
6. 

Taking  possession  of  property  con- 
demned without  payment  by  filing 
of  bond,  see  Eminent  Domain,  11. 

Subrogation  of  surety,  see  Subroga- 
tion, 2. 

Lapse  of  bequest  of  stock  by  exchange 
thereof  for  bonds,  see  Wills,  6. 

Of  public  contractor. 

1.  The  trustee  charged  with  the  duty 
of  securing  the  construction  of  a  state  build- 
ing have  implied  power  to  take  a  bond  from 
the  contractor  to  secure  payment  of  sub- 
contractors, laborers,  and  materialmen. 
National  Surety  Co.  v.  Hall-Miller  Decorat- 
ing Co.  46:  325,  61  So.  700,  —  Miss.  — . 

(Annotated) 

2.  Recovery  on  a  bond  given  by  a  con- 
tractor for  a  public?  improvement  to  pay 
subcontractors  and  materialmen  cannot  be 
defeated  on  the  theory  that  it  was  not  re- 
46  L.R.A.(N.S.) 


quired  by  the  contract,  if  it  was  exeeated 
at  the  same  time  with  it  and  as  part  of 
the  entire  transaction.  National  Surety  Co. 
V.  Hall-Miller  Decorating  Co.  46: 325,  61 
So.  700,  —  Miss.  — . 

3.  A  bond  by  a  contractor  for  a  public 
improvement  to  pay  subcontractors  and 
materialmen  cannot  be  defeated  for  want 
of  consideration,  where  its  execution  was 
necessary  to  secure  an  award  of  the  con- 
tract. National  Surety  Co.  ▼.  Hall-Miller 
Decorating  Co.  46:  325,  61  So.  700,  —  Miss. 

4.  A  provision  in  a  paving  contract  ob- 
ligating the  contractor  to  maintain,  repair, 
and  replace  the  pavement  for  a  period  of 
years  upon  notice,  and  during  the  perform- 
ance of  the  work  to  indemnify  the  city  for 
any  injury  resulting  from  negligence  in  such 
performance,  does  not  render  the  contractor 
liable  to  indemnify  the  city  for  a  recovery 
by  a  traveler  against  the  city  because  of  its 
failure  promptly  to  make  repairs  when  no- 
tified to  do  BO.  New  York  v.  Sicilian 
Asphalt  having  Co.  46:  893,  101  N.  £.  696, 
208  N.  Y.  46. 

BORROWING   MONET. 

Authority  of  town  officers  as  to,  see 
Towns,  1,  2. 

BOUNDARIES. 

Rights  as  to  trees  on  boundary  line, 
see  Highways,  1. 

BOYCOTT. 

By  insurance  company,  see  Monopoly 
and  Combinations. 

BRIDGES. 

Construction  of  approach  to,  in  street, 
as  a  taking  of  property,  see  Emi- 
nent Domain,  8. 

Joint  liability  for  injuries  resulting 
from  construction  of  bridge  ap- 
proach in  street,  see  Joint  Credit- 
ors and  Debtors,  2,  3. 

Municipal  liability  for  obstruction  of 
navigation  by  construction  of,  see 
Municipal  Corporations,  7. 

Liability  for  death  of  traveler  at  ford 
constructed  in  place  of  bridge,  see 
Highways,  9. 

Proximate  cause  of  injury  at  ford 
constructed  in  place  of  bridge,  see 
Proximate  Cause,  2. 

BROKERS. 

Conflict  of  laws  as  to  purchase  of  stock 
on  margin,  see  Conflict  of  Laws, 
1. 

1.  When  a  real  estate  agent  has  prop- 
erty listed  with  him  for  sale,  and  finds  a 
purchaser  ready,  willing,  and  able  to  buy 
on  the  terms  on  which  the  property  is  listed, 
the  fact  that  he  has  an  agreement  with  the 
purchaser  that,  after  the  purchase  is  com- 
pleted, he  may  subdivide  the  property,  and 
sell  it  as  town  lots  for  a  contingent  commis- 
sion, will  not  defeat  his  right  to  recover  a 
commission    against     his    original     client. 
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which  has  been  earned.    Gill  Hand  v.  Jaynea, 
46:  129,  129  Pac.  8,  —  Okla.  — . 

2.  In  order  for  a  real  estate  agent  to 
recover  his  commission  for  making  a  sale 
which  has  not  been  completed,  it  is  neces- 
sary for  him  to  have  a  purchaser  who  is 
ready,  willing,  and  able  te  buy;  and,  pro- 
vided the  seller  and  purchaser  have  not 
come  together,  to  have  procured  from  such 
purchaser  a  written  agreement  to  buy 
which  will  be  enforceable  against  him  if 
accepted  and  signed  by  the  seller.  Gilliland 
V.  Jaynes,  46:  129,  129  Pac,  8,  —  Okla.  — . 

(Annotated) 

3.  A  real  estate  agent,  in  order  to  re- 
cover commission  for  the  sale  of  real. es- 
tate, must  not  only  produce  a  purchaser 
who  is  ready,  willing,  and  able  to  buy  upon 
the  terms  and  conditions  agreed  upon,  but 
must  procure  from  such  purchaser  an  en- 
forceable contract  in  writing  binding  him  to 
take  the  land  according  to  the  terms  and 
conditions  agreed  upon.  Reynolds  v.  Ander- 
son, 46:  I44»  132  Pac.  322,  —  Okla.  — . 

BUILDING  MATERIAL. 

In  street,  see  Highways,  2. 

BUILDINGS. 

Restrictions  in  covenants,  see  Covenants 

and  Conditions,  3.  4. 
As  fixtures,  see  Fixtures. 
Lien  on,  see  Mechanics'  Liens. 
As  to  walls,  see  Party  Wall. 

BULK   SALES. 

See   Constitutional    Law,   14;    Fraudu- 
lent Conveyances,  2. 

BURDEN  OF  PROOF. 

In  general,  see   Evidence,  2-11. 

BURGLARY. 

Insurance   against,    see    Insurance,    17, 
18. 

Entering  in  the  nighttime  with  in- 
tent to  commit  a  felony,  a  piazza  which  is 
attached  to  a  dwelling  house,  and  is  in- 
closed with  a  low  railing  not  for  the  pro- 
tection of  the  dwelling,  but  to  keep  dogs 
and  chickens  off  the  piazza,  is  not  bur- 
glary. State  V.  Puckett,  46:  999,  78  S.  E. 
737,  —  S.  C.  — .  (Annotated) 

BUSINESS. 

Damages  for  destruction  of,  see  Dam- 
ages, 11. 

CABOOSE. 

Injury  to  insured  person  while  riding 
in,  see  Insurance,   15. 

CANCELATION  OF  INSTRUMENTS. 

Prejudicial   error    in   action   to   cancel 
deed,  see  Appeal  and  Error,  26. 

CAPITAL  PUNISHMENT. 

Right  to  accept  plea  of  guilty  of  crime 
punishable  by,  see  Criminal  Law, 
2. 
46  L.R.A.(N.S.) 


CARRIERS. 

Appeal  in  action  for  injury  to  passen- 
ger, see  Appeal  and  Error,  7. 

Punitive  damages  for  refusal  to  stop 
train  at  flag  station,  see  Damages, 
1. 

Injury  to  insured  person  while  riding 
in  caboose  attached  to  freight 
train,  see  Insurance,  15. 

Injury  to  employee,  see  Master  and 
Servant. 

Who  are  passengers. 

1.  One  who  boards  a  train  to  ride  a 
short  distance,  with  intention  to  pay  his 
fare  if  he  is  asked  for  it,  may  be  found  to 
be  a  passenger,  although  he  remains  on 
the  platform  and  has  not  been  approached 
by  the  conductor  for  fare.  St.  Louis  &  S. 
F.  R.  Co.  V.  Sanderson,  46:  352,  54  So.  895, 
90  Miss.  148. 

2.  A  city  fireman  carried  free  on  a 
street  car  by  way  of  courtesy  may  hold  the 
company  liable  for  injury  inflicted  upon 
him  bv  the  n^ligent  operation  of  the  car. 
Memphis  Street  R.  Co.  v.  Caviness,  46: 
142,  167  S.  W.  63,  —  Tenn.  — . 

(Annotated) 
Arrest. 

3.  A  passenger  conductor  who  caused 
the  arrest  of  a  person  a  few  moments  after 
he  alighted  from  a  train  and  while  still  at 
the  railroad  station,  by  virtue  of  a  statute 
making  it  a  crime  publicly  to  drink  or 
offer  to  another  any  intoxicating  beverage 
upon  a  passenger  train,  and  conferring  po- 
lice powers  upon  every  passenger  conductor, 
and  making  it  his  duty  while  thus  engaged 
to  arrest  any  person  violating  the  provisions 
of  the  statute,  is  in  so  doing  acting  for 
the  state  and  not  for  the  railroad  com- 
pany, and  therefore  the  company  is  not 
liable  for  his  act,  and  it  is  immaterial 
whether  or  not  at  the  time  of  the  arrest 
the  status  of  the  person  as  a  passenger  had 
ceased.  Houston  v.  Minneapolis  St.  P.  &  S. 
Ste.  M.  R.  Co.  46:  589,  141  N.  W.  994,  — 
N.  D.  — . 

Measure  of  care  required;   negligence 
generally. 

4.  One  riding  on  the  engine  of  a  train 
under  circumstances  such  that  his  presence 
there  could  not  reasonably  be  anticipated 
by  the  employees  or  officers  of  the  road 
other  than  those  in  charge  of  the  engine 
cannot  hold  the  railroad  company  liable 
for  injuries  received  through  a  liead-on 
collision  due  to  unintentional  acts  of  those 
in  charge  of  another  train,  although  per- 
mitting the  collision  may  have  been  neg- 
ligent towards  passengers  on  the  train  on 
which  he  was  riding,  since  they  owed  him 
no  duty,  and  therefore  were  not  negligent 
toward  him.  Garland  v.  Boston  &  M.  R. 
Co.  46:  338,  86  Atl.  141,  76  N.  H.  550. 

(Annotated) 

5.  A  railroad  company  is  liable  for  the 
killing  of  a  passenger  by  a  bullet  fired  by 
the  conductor  from  a  pistol  borrowed  from 
another  passenger  while  they  were  stand- 
ing beside  the  train,  without  intention  of 
domg  injury,  upon  the  theory  that  it  is 
the   carrier's   duty   to   protect   passengers, 
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although  the  conductor  was  acting  entirely 
outside  the  line  of  his  duty.     St.  Louis  A 
S.  F.  R.  Co.  V.  Sanderson,  46:  352,  54  So. 
885,  00  Miss.  148. 
Injuries  in  getting  on  or  off. 

6.  Where  a  railroad  car  is  stopped  at 
a  platform  prepared  and  used  by  the  com- 
pany for  the  purpose  of  passing  to  and 
from  the  train,  and  access  to  the  car  is  not 
difficult,  and  no  special  circumstance  ex- 
ists demanding  additional  care,  no  duty  de- 
volves upon  the  carrier  to  station  an  em- 
ployee at  the  entrance  of  the  car  or  train 
for  the  purposes  of  assisting  passengers  off 
and  on.  St.  Louis  &  S.  F.  R.  Co.  v.  Lee, 
46:  357,  132  Pac.  1072,  —  Okla.  — . 

7.  A  railroad  company  owing  no  duty 
beyond  ordinary  care,  which  was  given,  to 
a  person  assisting  a  passenger  on  one  of 
its  trains,  intending  thereafter  to  alight 
therefrom,  is  not  liable  to  such  person  who 
is  injured  while  alighting  from  the  train. 
St.  Louis  &  S.  F.  R.  Co.  v.  Lee,  46:  357, 
132  Pac.  1072,  —  Okla.  — .       (Annotated) 

8.  A  railroad  company  does  not  owe 
to  one  who  enters  a  train  for  the  pur- 
pose of  assisting  a  passenger  on  the  train, 
tlie  duty  of  holding  the  train  until  he  has 
liad  an  opportunity  to  alight,  in  the  ab- 
sence of  knowledge  on  its  part  that  he  so 
intends  to  alight.  St.  Louis  &  S.  F.  R.  Co. 
V.  Lee,  46:  357,  132  Pac.  1072,  —  Okla.  — . 

0.  The  fact  that  there  was  no  agent  or 
employee  of  a  railroad  company  at  or  near 
a   car   at   the  time   one   entered   to   assist 
a  passenger  thereon,  after  which  he  intend- 
ed to  alight,  so  that  no  opportunity  was 
given  him  to  notify  the  company  of  his  in- 
tention  so   to   alight,   does   not   impose  a 
duty   upon   the  railroad   company   to   hold 
the  train  until  he  has  had  an  opportunity 
to  alight.    St.  Louis,  &  S.  F.  R.  Co.  v.  Lee, 
46:  357,  132  Pac.  1072,  —  Okla.  — . 
Governmental  control;   discrimination. 
Appeal  from  order  of  corporation  com- 
mission, see  Appeal  and  Error,  3, 
13. 
Regulation    of    interstate   business    of, 

see  Commerce. 
Act  of  Congress  as  to  duty  to  furnish 

cars,  see  Commerce,  3. 
Due  process  in  regulation  of,  see  Con- 
stitutional Law,  11. 
Right  to  jury  upon  review  of  order  of 
corporation  commission,  see  Jury, 
1. 

10.  An  order  of  a  state  corporation  com- 
mission directing  a  railroad  company  that 
already  has  a  s&ition  at  a  certain  town  to 
''open  its  station  .  .  .  for  the  purpose 
of  affording  accommodations  to  the  trav- 
eling public,"  is  sufficiently  definite  to  in- 
form the  company  as  to  what  is  required. 
Seward  v.  Denver  &  R.  G.  R.  Co.  46:  242, 
131  Pac.  980,  —  N.  M.  — . 

11.  An  order  of  a  state  railroad  com- 
mission, directing  a  railroad  company  to 
open  its  station  and  "provide  suitable 
seats,  fuel,  and  water  for  the  comfort  of 
the  passengers,"  is  not  sufficiently  definite 
40  L.R.A.(N.S.) 


to  be  enforceable.     Seward  v.  Denver  k  R. 
G.  R.  Co.  46:  242,  131  Pac.  980,  —  N.  M.  — . 

12.  Under  a  constitutional  provision  au- 
thorizing the  railroad  commission  to  re- 
quire railway  companies  to  maintain  ade- 
quate depots,  station  buildings,  agents,  and 
facilities  for  the  accommodation  of  pas- 
sengers and  for  receiving  and  delivering 
freight  and  express  as  may  be  reasonable 
and  just,  the  commission,  in  determining 
what  are  adequate  facilities,  must  take  into 
consideration  the  volume  of  business,  tl»e 
revenue  derived  by  the  railroad  therefrom, 
the  number  of  people  to  be  accommodated, 
the  present  facilities,  and  all  the  facts  and 
circumstances,  considering,  on  the  one 
hand,  the  rights-  of  the  stockholders  of  the 
railroad,  and,  on  the  other,  the  rights  of 
the  public.  Seward  v.  Denver  &  R.  G. 
R.  Co.  46:  242,  131  Pac.  980,  —  N.  M.  — -. 

13.  It  is  not  reasonable  to  require  the 
installation  of  telegraph  service  for  the 
purpose  of  bulletining  trains,  where  the 
cost  of  such  service  is  out  of  proportion 
to  the  revenue  derived  from  that  portion 
of  the  traveling  public  benefited  thereby. 
Seward  v.  Denver  &  R.  G.  R.  Co.  46:  242, 
131  Pac.  980,  —  N.  M.  — . 

14.  It  not  being  the  absolute  duty  of  a 
railroad  company  to  provide  depots,  wait- 
ing rooms,  station  agents,  and  telephone 
and  telegraph  facilities,  when  the  railroad 
company  is  called  upon  to  provide  such 
facilities  the  question  of  expense  becomes 
important  in  determining  the  reasonable- 
ness of  such  a  requirement  of  the  company. 
Seward  v.  Denver  &  R.  G.  R.  Co.  46:  242, 
131  Pac.  980,  —  N.  M.  — . 

15.  While  it  is  the  absolute  duty  of  a 
railroad  company  to  transport  freight  and 
passengers,  it  is  only  an  incidental  duty 
to  provide  depots,  waiting  rooms,  station 
agents,  and  telephone  and  telegraph  facili- 
ties. Seward  v.  Denver  &  R.  G.  R.  Co.  46: 
242,  131  Pac.  980,  —  N.  M.  — . 

16.  It  is  unreasonable  to  require  the 
maintenance  of  an  agent  at  a  railroad  sta- 
tion where  the  yearly  receipts  are  about 
$2,000,  at  a  cost  of  about  one  half  such 
receipts,  and  where  there  is  no  claim  that 
an  agent  is  necessary  for  the  proper  oper- 
ation of  the  trains  run  by  the  company 
or  the  safety  of  the  traveling  public,  and 
the  incoming  freight  is  unloaded  by  the 
railroad  employees  and  stored  in  a  freight 
room  where  it  is  protected  from  pillage  and 
the  elements,  and  where  only  one  person 
is  complaining  of  the  facilities.  Seward  v. 
Denver  &  R.  G.  R.  Co.  46:  242,  131  Pac.  980, 
—  N.  M.  — .  (Annotated) 

CARRYING  WEAPONS. 

A  razor  is  not  within  a  statute  mak- 
ing it  an  offense  to  carry  concealed  any  toy 
pistol,  glass,  or  metallic  knuckles,  slung 
shot,  or  other  deadly  weapon  of  like  kind 
or  description.  Brown  v.  State^  46:  700, 
62  So.  353,  —  Miss.  -^. 

CAUSE. 

Opinion  evidence  as  to,  see  Evidence, 

14. 
Question  for  jury  as  to,  see  Trial,  5. 


CERTIFICATE—COCAINE. 


1247 


DEHTIFICATE. 

Of  deposit,  see  Banks,  4. 

OBA^^GE  OF  GRADE. 

See  Highways,  3-6. 

DHAKACTER. 

Instructions     as     to     presumption 
good  character,  see  Trial,  20. 


of 


CHARITIES. 
VVliat  are  charities. 

1.  A  bequest  of  a  fund  to  be  used  for 
'-    masses  for  the  repose  of  all  poor  souls  is 
a   valid  charitable  trust  under  a  Constitu- 
tion forbidding  interference  with  the  rights 

•  of    conscience.     Ackerman   v.    Fichter,   46: 
2a  I,  101  N.  E.  493,  —  Ind.  — . 
Capacity  of  beneficiaries. 

«     2.  Trustees   of   a  charitable   trust   are 

^  -  not    rendered   incapable  of   taking   because 

'  they  do  not  represent  an  incorporated  body. 

•  Ackerman   v.   Fichter,   46:  221,    101    N.   E. 
493,  —  Ind.  — . 

3.  A  devise  to  trustees  of  a  fund  the 
:    income  of  which  shall   be  applied  to  pay- 
ment of  tuition  in  a  parish   school  01  an 

.   unincorporated    religious    denomination    is 
valid.     Ackerman   v.   Fichter,  46:221,   101 
.     N.  K.  493,  —  Ind.  — . 
enforcement. 

4.  Courts  may  enforce  a  trust  devoting 
.    a  definite  sum  to  be  expended  annually  for 

masses   for  the   repose   of   all    poor   souls. 
-     Ackerman  v.  Fichter,  46:  221,  101  N.  E.  493, 
..;.  —   Ind.  -— . 

5.  Since  a  trust  for  masses  for  the  re- 
pose of  all  poor  souls  is  for  the  benefit  of 
both   living  and  dead,  living  persons  have 

.    an     interest    in    its    enforcement    both    for 
'  ^ .   themselves  and  as  kindred  of  the  dead,  so 
that  the  trust  will  not  fail  for  lack  of  ben- 
,    eficiaries  competent  to  enforce  or  invoke  its 
'   *  enforcement.    Ackerman  v.  Fichter,  46:  221, 
A   101  N.  E.  493,  —  Ind.  — .         (AnnoUted) 
^'  - '  Liability  for  damages. 
^  '^ ,  6.  A  failure  to  comply  with  a  duty  im- 

'  '    posed  upon  a  master  by  statute  to  cover 
■  ^''''  or    guard    dangerous    parts    of    machinery, 
'    which    is   absolute    and   nondelegable,   ren- 
ders a  charitable  association  liable  to   its 
'   hcrvants  and  employees  who  are  injured  in 
consequence  of  neglect  to  comply  with  the 
"  provisions  of  the  statute.    Mclnerny  v.  St. 
Luke's  Hospital  Asso.  46:  548,   141   N.   W. 
.      837,  122  Minn.  10. 

CHASTITY. 

Presumption  and  burden   of  proof  as ; 
to,   see  Evidence,  2. 
;!  Instruction  as  to  presumption  of,  see 

r  Appeal  and  Error,   16. 

.  CHATTEL  MORTGAGE. 

r  Necessity  of  recording  in  another  state 

to  which  property  is  removed,  see 
Conflict  of  Laws,  3. 
As  a  sale  within  meaning  of  bulk  sales 
law,  see   Fraudulent  Conveyances, 
2. 

1.  A  description  of  horses  in  a  chattel 
^> :' '  mortgage  thereof  as  "one  span  of  bay  geld- 


46  L.R.A.(N.S.) 


ings  seven  dnd  eight  years  of  age,  weight 
about  2,500  lbs.,  named  'Charlie  and  John' 
.  .  .  this  day  bought  of  Guy  Scott,"  is 
a  su£Scient  description  of  the  property 
mortgaged,  within  the  rule  that  a  descrip- 
tion which  will  enable  a  third  person  aided 
by  inquiry  which  the  instrument  itself  sug- 
gests to  identify  the  property  is  sufficient. 
Farmers'  &  M.  State  Bank  v.  Sutherlin,  46: 
95,  141  N.  W.  827,  93  Neb.  707. 

2.  A  roller-top  desk  in  the  office  of  an 
elevator  is  not  covered  by  chattel  mortgage 
on  the  elevator,  chutes,  bins,  machinery,  and 
other  appurtenances  thereto  belonging. 
Dixson  V.  Ladd.  46:  206,  142  N.  W.  259",  — 
S.  D.  — .  (Annotated) 

3.  A  chattel  mortgage  given  to  a  cred- 
itor who  has  collateral  security  with  which 
he  is  satisfied,  for  the  purpose  of  enabling 
the  mortgagor  to  force  a  settlement  with 
another  creditor^  is  void  where  the  mort- 
gagor is  permitted  to  continue  his  business 
without  accounting  to  the  mortgagee  for 
sales  which  he  makes  of  the  mortgaged 
property.  Grieg  v.  Mueller,  46:  722,  133 
Pac.  94,  —  Or.  — . 

4.  Allowing  a  desk  to  remain  in  an  ele- 
vator at  the  time  a  chattel  mortgage  there- 
on is  foreclosed  and  the  property  sold  un- 
der the  mortgage  does  not  pass  the  title  to  ^ 
the  purchaser  at  the  sale.  Dixson  v.  Ladd, 
46:  206,  142  N.  W.  259,  —  S.  D.  — . 

CHAUFFEUR. 

N^ligence  of,  see  Automobiles. 
As  fellow  servant  of  person  injured,  see 
Master  and  Servant,  15. 

CHECKS. 

Pleading  in  action  to  recover  against 
drawer  of  check  issued  to  impostor, 
see  Pleading,  5. 

*  A  railroad  company  which  by  mis- 
take issues  to  impostors  pay  checks  belong- 
ing to  employees  is  not  liable  to  pay  them 
to  one  who  cashes  them  upon  the  forged 
indorsement  of  the  impostors,  without  neg- 
ligence or  conduct  amounting  to  an  estop- 
pel on  its  part.  Simpson  v.  Denver  &  R. 
G.  R.  Co.  46:  1164,  134  Pac.  883,  —  Utah,  --. 

CLAIMS. 

Against  city,  presentation  of,  see  Mu- 
nicipal Corporations,  8. 

CLASSIFICATION. 

By  statute,  see  Constitutional  Law,  3, 
4;    Statutes,  9. 

CLERKS. 

Subrogation  of  surety  on  bond  of  court 
clerk,  see  Subrogation,  2. 

CLOUD  ON  TITLE. 

Right  of  guardian  of  insane  person  to 
maintain  suit  to  quiet  title,  see  In- 
competent Persons. 

Mandamus  to  secure  removal  of,  see 
Mandamus,  1. 

COCAINE. 

Illegal  sale  of,  see  Drugs  and  Druggists. 
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CODICIL. 

See  Wills,  3,  4. 

COLLATERAL  ATTACK. 

On  appointment  of  administratori  see 
Executors  and  Administrators,  1. 
On  judgment,  see  Judgment,  2. 

COLLATERAL  SECURITY. 

See  Pledge  and  Collateral  Security. 

COMBINATIONS. 

Illegal  combinations,  see  Monopoly  and 
Combinations. 

COMITY. 

See  Conflict  of  Laws. 

COMMERCE. 

Interstate  commerce  commission,  see 
Interstate   Commerce   Commission. 

Criminal  liability  of  bank  collecting 
draft  attached  to  bill  of  lading 
for  liquor,  see  Intoxicating  Liquors, 
1. 

Resort  to  debates  in  Congress  in  de- 
termining meaning  of  interstate 
commerce  act,  see  Statutes,  4. 

1.  Any  power  which  a  state  has  over  in- 
terstate commerce  because  of'  congressional 
inaction  ceases  to  exist  from  the  moment 
that  Congress  exerts  its  paramount  author- 
ity over  the  subject.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Hardwick  Farmers  Elevator  Co. 
46:  203,  57  L.  ed.  284,  33  Sup.  Ct.  Rep.  174, 
226  U.  S.  426. 

Regulating  carriers  and  transportation. 

2.  Street  railroads  carrying  passengers 
across  a  state  line  are  not  governed  by  the 
provisions  of  the  interstate  commerce  act 
of  February  4,  1887,  which  in  terms  applies 
to  carriers  engaged  in  the  transportation 
of  passengers  or  property  by  "railroad." 
Omaha  &  C.  B.  Street  R.  Co.  v.  Interstate 
Commerce  Commission,  46:  385,  57  L.  ed. 
1501,  33  Sup.  Ct.  Rep.  890,  230  U.  S.  324. 

(Annotated) 

3.  Congress  has  so  taken  possession  of 
the  subject  of  the  delivery,  when  called  for, 
of  railroad  cars  to  be  used  in  interstate 
traffic,  by  the  provisions  of  the  act  of  June 
20,  1906  (34  Stat,  at  L.  584,  chap.  3591), 
imposing  a  specific  duty  upon  railway  car- 
riers to  furnish  cars  for  such  traffic*  upon 
reasonable  request,  and  giving  remedies  for 
violations  of  that  duty,  as  to  invalidate, 
when  applied  to  cars  demanded  for  inter- 
state transportation,  the  provisions  of  Minn. 
Laws  1907,  chap.  23,  requiring  railway  com- 
panies to  furnish  freight  cars  on  demand, 
under  penalty  for  each  day's  delay  not  due 
to  certain  excepted  causes.  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Hardwick  Farmers  Elevator 
Co.  46:  203,  57  L.  ed.  284,  33  Sup.  Ct.  Rep. 
174,  226  U.  S.  426. 

COMMISSIONS. 

Of  brokers,  see  Brokers. 

COMMON    CARRIERS. 

See  Carriers. 
46  L.RJ^.(N.S.) 


COMMUNITY    PROPERTY. 

See  Husband  and  Wife,  3. 

COMPENSATION. 

Of  brokers,  see  Brokers. 

COMPLAINT. 

In  contempt  proceedings,  see  Cut:  - 

4. 
Against  architect  as  basis  for  r '• 

tion  of  license,  see  LioeiLK. 
Of  plaintiff,  see  Plcaading,  4-6. 

COMPROMISE  AND  SETTLEMEXT 

The  settlement  of  an  account  :.- 
less  amount  than  was  due,  because  of  a  * 
tual  mistake  as  to  the  state  of  the  aci.^ 
may  be  set  aside  and  the  true  btUo. 
covered.    Beck  v.  School  Dist.  No.  2, 46. : 
131  Pac.  398,  —  Colo.  — .  (Annoti-, 

CONCEALED   \¥EAPONS. 

See  Carrying  Weapons. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITION. 

Precedent  to  suit,  see  Action  or  ^. 

1. 
In  telegram,  see  Telegraphs,  3.  4. 

CONFLICT  OP  LAWS. 

1.  The  remedies  of  the  purchaf^r  11 
governed  by  the  law  of  his  residen^^  -1 
not  by  that  of  the  broker,  where,  wUa  . 
purchase  stock   on  margin,   he  appr-a 
the  resident  manager  01   a  foreifhi  '■• 
and  authorises  the  purchase  of  the  < 
upon  which  the  manager  wires  the  brck- 
make  the  purchase,  and  is  notified  br 
that  the   purchase  has  been  made.  « 
upon  he  notifies  the  customer  of  that '. 
and  receives  payment  of  the  margin.  L' 
son  Bros.  &  Co.  y.  Bane,  46:  650*  20(>  > 
263,  —  CCA.  — .  (Annou:- 

2.  A  statute  of  one  state  denying  t 
corporation  the  right  to  commence  an  a".  > 
in  case  it  has  failed  to  pay  a  certaic 
cense  fee,  and  making  it  the  dutr  of   > 
secretary  of  state  to  strike  from  the  re^   ' 
of  his  office  the  names  of  all  corporat 
which  have  neglected  for  a  certain  per.*-: 
pay  the  fee,  but  not  thereby  dissokiM  * 
corporation,  is  such  a  penal  statute  a»  '• 
not  be  enforced  in  the  courts  of  v-'- 
state,  so  as  to  prevent  a  corporation  «' 
has  defaulted  in  the  payment  of  the  li    ' 
fee,  from  maintaining  a  suit  in  the  f"- ' 
of    the    latter    state.      Gulledge   Brrt' 
Lumber  Co.  v.  Wenatchee  Land  Co.  4*-  ^ 
142  N.  W.  305,  122  Minn.  25d. 

3.  Where  a  mortgagor  removed  p*r«-'' 
property  w^ich  had  been  encumbem  ^? ' 
mortgage  duly  recorded  and  valid  OJ^f^T  • 
laws  of  one  state,  into  another  stste,  vt. 
out  the  consent  of  the  mortgagee,  and  ^'^" 
sold  the  same  to  a  bona  fide  purchtfer.  <- 
purchaser  takes  subject  to  the  mortcc 
Farmers'  &  M.  State  Bank  v.  Sutherlia,  * 
95,  141  N.  W.  827,  »3  Neb.  707. 

4.  The   statute   of    iimiUtions  ^  ^ 
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forum  governs  in  an  action  in  one  state  for 
a  personal  injury  based  on  a  statute  of  an- 
other state,  which  does  not  prescribe  the 
limitation  period.  Louisville  &  N.  R.  Co. 
V.  Buckhart,  46:687,  167  S.  W.  18,  154  Ky. 
92.  ( Annotated ) 


CONGRESS. 

Power  of,  over  interstate  commerce,  see 

Commerce. 
Contemporaneous  construction  of  act  of 

Congress  by  executive  officers,  see 

Statutes,  13. 

CONSENT. 

Judgment  by,  see  Judgment,  6,  7. 
To  adoption  of  child,  see  Parent  and 

ChUd. 
Question  for  jury  as  to,  see  Trial,  9. 

CONSEQUENTIAL   INJURIES. 

From  condemnation  of  property,  see 
Eminent  Domain,  12-14. 

CONSIDERATION. 

For  contractor's  bond,  see  Bonds,  3. 
Of  contract,  see  Contracts,  3. 
For  mortgage,  see  Mortgage. 

CONSTITUTIONAL    liAW. 

Constitutional  provision  as  to  issue  of 
stock  by  corporation,  see  Corpora- 
tions, 6. 

Right  to  trial  by  jury,  see  Jury. 

Delegation  of  power. 

1.  There  is  no  delegation  of  power  in 
conferring  upon  a  state  board  authority  to 
revoke  the  license  of  an  architect  for  gross 
incompetency  or  recklessness  in  the  con- 
struction of  a  building.  Klafter  v.  State 
Bd.  of  Examiners,  46:  532,  102  N.  E.  193, 
259  111.  15. 

Separation  of  powers. 

Relation  of  courts  to  other  departments 
of  government,  see  Courts,  1-10. 

2.  The  revocation  of  the  license  of  an 
architect  for  cause  by  a  state  board  is  not 
an  exercise  of  judicial  power.  Klafter  v. 
State  Bd.  of  Examiners,  46:  532,  102  N.  E. 
193,  259  111.  15. 

Equal  protection  and  privileges. 

Special  and  local  legislation,  see  Stat- 
utes, 9. 

3.  The  legislature  may,  without  being 
guilty  of  unconstitutional  class  legislation, 
require  junk  dealers  to  make  inquiry  afi  to 
the  ownership  of  certain  classes  of  prop- 
erty oflfered  for  sale  which,  because  of  its 
peculiar  nature  and  situation,  is  peculiar- 
ly subject  to  larceny  without  possibility  of 
its  being  adequately  watched  and  guarded. 
People  V.  Rosenthal,  46;  31,  90  N.  E.  991, 
197  N.  Y.  394. 

4.  Confining  to  junk  dealers  the  duty  of 
making  inquiry  as  to  ownership  before  pur- 
chasing certain  kinds  of  property,  under 
penalty  of  punishment  for  receiving  stolen 
property  in  case  it  proves  to  have  been 
stolen  does  not  deprive  them  of  the  equal 
46  L.R.A.(N.S.) 


I  protection  of  the  laws.     People  v.   Rosen- 
thal, 46:  31,  IJ  N.  E.  991,  197  N.  Y.  394. 
Due  process;  right  to  life,  liberty  and 
property. 

5.  The  right  to  an  office,  though  not  a 
vested  property  right,  is  a  property  right 
in  a  certain  sense,  so  that  an  officer  entitled 
to  hold  an  office  for  a  fixed  term  subject 
to  removal  only  for  cause,  is,  by  common- 
law  rules  unless  the  same  shall  have  been 
abrogated  by  statute,  entitled  to  protection 
against  danger  of  unjust  removal,  being  so 
entitled  by  due  process  of  law  which  ex- 
cludes interference  with  personal  or  prop- 
erty rights  except  according  to  established 
principles  of  justice.  Ekern  v.  McGovern, 
46:  796,  142  N.  W.  695,  —  Wis.  — . 

6.  A  statute  authorizing  a  corporation 
seeking'to  take  land  under  eminent  domain 
proceedings  to  enter  upon  the  land  in  case 
it  and  the  owner  cannot  agree,  upon  filing 
a  bond  with  the  court  and  the  court's  ap- 
proval thereof,  does  not  violate  due  process 
of  law  where  notice  of  the  filing  of  the 
bond  is  required  and  the  owner  given  an 
opportunity  to  file  exceptions  thereto  before 
approval,  and  provision  is  made  for  de- 
termining the  compensation  of  such  owner. 
Carnegie  Natural  Gas  Co.  v.  Swiger,  46: 
1073,  79  S.  E.  3,  —  W.  Va.  — . 

7.  The  action  of  a  judicial  tribunal  is 
not  necessary  to  the  revocation  of  the  li- 
cense of  an  architect.  Klafter  v.  State  Bd. 
of  Examiners,  46:  532,  102  N.  E.  193,  259 
111.  15. 

8.  There  is  no  abrogation  of  the  com- 
mon-law rule  requiring  the  governor  to  pro- 
ceed by  due  process  to  remove  an  officer  ap- 
pointed by  him,  in  section  970  of  the  1911 
VVisconsin  statutes,  providing  that  such  of- 
ficers may  "for  official  misconduct,  habitual 
or  wilful  neglect  of  duty  be  removed  by  the 
governor  upon  satisfactory  proof  at  any 
time  during  the  recess  of  the  legislature." 
Ekern  v.  McGovem,  46:  796,  142  N.  W.  595, 
—  Wis.  — . 

9.  A  provision  for  service  of  process  on 
a  domestic  corporation  by  delivering  it  to  an 
officer  of  the  corporation  while  he  is  in  an- 
other state  where  he  resides  does  not  de- 
prive the  corporation  of  due  process  of  law. 
Straub  v.  Lyman  Land  &  Invest.  Co.  46:941, 
138  N.  W.  957,  —  S.  D.  — . 

10.  An  award  to  the  owner  of  one  of 
many  parcels  of  land  taken  by  eminent  do- 
main for  a  site  for  a  reservoir  for  a  mu- 
nicipal water  supply  cannot  be  said  to  deny 
due  process  of  law,  where  made  without 
prejudice,  in  due  form,  and  after  full  hear- 
ing, because  the  commissioners  and  courts 
refuSe  to  take  into  consideration  the  value 
of  the  land  as  part  of  a  natural  reservoir 
site.  McGovern  v.  New  York,  46:  391,  57 
L.  ed.  1228,  33  Sup.  Ct.  Rep.  876,  229  U.  S. 
363.  (Annotated) 

11.  Imposing  a  penalty  of  a  fine  of  not 
exceeding  $1,000,  or  imprisonment  of  not  ex- 
ceeding one  year,  or  both,  for  violation  of 
a  statute  forbidding  the  exaction  of  more 
than  5  cents  for  one  continuous  ride  on  a 
street  car  within  any  city  or  town,  is,  al- 
though no  minimum  is  prescribed,  so  exces- 

79 


1250 


CONSTRUCTION— CONTRACTS. 


Bive  as  to  deny  railway  companies  due  proc- 
ess of  law.  State  v.  Crawford,  46:  1039,  133 
Pac.  590,  —  Wash.  — . 

12.  An  order  of  the  governor  removing 
from  office  an  important  officer,  under  a 
statute  giving  the  governor  power  to  remove 
only  "upon  satisfactory  proof,"  does  not  af- 
ford due  process  where  there  was  less  than 
an  hour's  notice  of  the  hearing  and  the  gov- 
ernor acted  in  part  upon  personal  informa- 
tion which  the  officer  had  no  opportunity  to 
meet,  and  where  the  officer  was  given  no  op- 
portunity to  present  the  evidence  of  his 
witnesses  or  testify  fully  himself,  or  be 
heard  by  counsel.  Ekern  v.  McGovern,  46: 
796,  142  N.  W.  595,  —  Wis.  — . 

13.  A  constitutional  provision  for  a  re- 
view by  the  supreme  court  of  the  reasonable- 
ness and  lawfulness  of  an  order  made  by 
the  state  corporation  commission,  upon  the 
evidence  adduced  before  the  commission, 
does  not  deny  due  process  of  law  because, 
on  a  review  upon  removal  by  the  commis- 
sion, additional  evidence  is  not  allowed,  but 
the  court  is  required  to  act  on  the  evidence 
already  taken,  where  the  court  is  not  bound 
by  the  findings  of  the  commission,  and  the 
party  affected  had  the  right  on  the  original 
hearing  to  introduce  evidence  as  to  all  ma- 
terial points.  Seward  v.  Denver  &  R.  G. 
R.  Co.  46:  242,  131  Pac.  980,  —  N.  M.  — . 
Police  power. 

Taking  of  property  without  compensa- 
tion in  exercise  of  police  power,  see 
Eminent  Domain,  10. 

14.  A  "bulk  sales  law"  which  provides 
that  a  transfer  of  a  stock  of  gooas,  or  a 
portion  thereof,  otherwise  than  in  the  ordi- 
nary course  of  trade,  shall  be  presumed 
fraudulent  and  void,  unless  the  transferee 
can  show  that  previous  thereto  he  obtained 
from  the  transferrer  a  sworn  statement  of 
his  creditors,  and  notified  each  of  such 
creditors  of  whom  he  had  knowledge  or 
could,  in  the  exercise  of  reasonable  dili- 
gence, have  obtained  knowledge,  of  the  in- 
tended transfer,  and  that  such  purchase  was 
made  by  him  in  good  faith  and  for  a  fair 
consideration  actually  paid,  is  a  valid  exer- 
cise of  the  police  power,  and  is  not  violative 
of  the  due  process  clause  nor  the  equal  pro- 
tection clause  of  the  14th  Amendment  of 
the  Federal  Constitution,  nor  does  it  violate 
any  of  the  provisions  of  the  state  Consti- 
tution. Noble  V.  Ft.  Smith  Wholesale 
Grocery  Co.  46:  455, 127  Pac.  14,  —  Okla. — . 

CONSTRUCTION. 

Of  insurance  policy,  see  Insurance. 
Of  statute,  see  Statutes,  10-13. 

CONTFl^fPT. 

Review   of   conviction   for,   see   Appeal 

and  Error,  6. 
Reducing    punishment    on    appeal,    see 

Appeal  and  Error,  30. 
Appearance    as    waiver    of    failure    to 

serve    citation   before    return    day, 

see  Appearance,  1. 

1.  An  attorney  is  not'  guilty  of  con- 
tempt of  court  by  merely  remaining  in  his 
room  at  the  hotel  when  a  juror  in  the  case 
46  L.R.A.(N.S.) 


in  which  he  is  engaged  comes  there  for  a 
drink  upon  invitation  of  his  associate  coun- 
sel, with  whom  he  shares  the  room,  with- 
out excluding  the  juror  from  the  room  or 
reporting  the  matter  to  the  court,  if  he  had 
no  knowledge  of  the  invitation  or  who  the 
person  was  who  sought  admission  to  the 
room.  Poindexter  v.  State,  46:  517,  159  S. 
W.  197,  —  Ark.  — . 

2.  The  attorney  for  defendant  in  a  mur- 
der case  who,  without  knowing  to  whom 
he  is  speaking,  invites  the  bailiff  and  one 
of  the  jurors  in  his  case  to  his  room  to 
drink  liouor,  and  furnishes  it  to  them  upon 
their  calling  after  he  knows  who  they  are, 
is  guilty  of  contempt  of  court.  Poindexter 
V.  State,  46:  517,  159  S.  W.  197,  —  Ark.  — . 

(Annotated] 

3.  A  juror  in  a  murder  case,  and  the 
bailiff  having  charge  of  him,  who,  upon 
the  invitation  of  counsel  for  defendant,  g^ 
to  his  room  to  drink  intoxicating  liquor,  are 
guilty  of  contempt  of  court.  Poindexter 
V.  State,  46:  517,  169  S.  W.  197,  —  Ark.  — . 

4.  Jurisdiction  of  a  contempt  proceed- 
ing is  conferred  by  an  information  under 
the  official  oath  of  the  prosecuting  attor- 
ney and  a  citation  directed  by  the  judge 
to  be  issued  by  the  clerk,  setting  forth  the 
information,  although  the  information  is 
not  specifically  verified  or  supported  by  af- 
fidavit. Poindexter  v.  State,  46:  517,  159 
S.  W.  197,  —  Ark.  — . 

CONTINUANCE. 

Review  of  discretion  as  to,  see  Appeal 
and  Error,  8. 

CONTINUING   NUISANCE. 

Joint  liability  for,  see  Joint  CreditDrs 
and  Debtors,  1. 

CONTRACTORS. 

Bonds  of,  see  Bonds. 
Right  of  subcontractor  to  lien,  see  Me- 
chanics' Liens,  2,  3. 
Liability  for  nuisance,  see  Nuisances,  2. 

CONTRACTS. 

As   to   chattel  mortgages,   see   Chattel 

Mortgages. 
Conflict  of  laws  as  to,  see  Conflict  of 

Laws. 
Of  corporation,  see  Corporations,  1,  S. 
As  to  mortgage,  see  Mortgage. 
Specific    performance    of,    see    Specific 

Performance. 

Implied  agreements. 

Implied     covenant    or    condition,    see 
Covenants  and  Conditions,  1,  2. 

1.  No  promise  is  implied  on  the  part 
of  a  woman  to  pay  a  physician  for  profes- 
sional services  rendered  to  her  daughter, 
who  was  living  with  her  husband,  and  not 
dependent  on  the  mother  for  support,  from 
the  fact  that  the  services  were  rendered 
upon  the  mother's  request  or  importunity. 
McGuire  v.  Hughes,  46:  577,  101  S.  E.  46'3. 
207   N.  Y.   516.  (Annotated) 

2.  A  bank  which  by  arrangement  witb 
the  town  treasurer  cashes  his  check  gi^eB 
in   payment  of  town   orders,   and  receiver 
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from  him  as  collateral  the  assigned  orders 
so  paid,  may  enforce  them  against  the  town, 
although  the  treasurer  had  no  authority  to 
make  the  agreement;  since,  having  received 
the  benefit  of  the  agreement,  the  town  will 
not  be  permitted  to  repudiate  it  so  far  as 
its  obligations  have  been  liquidated  by 
money  furnished  by  the  bank.  New  Haven 
V.  Weston,  46:  921,  86  Atl.  996,  —  Vt.  — . 

(Annotated) 
Consideration. 

For  contractor's  bond,  see  Bonds,  3. 

Ct)nsideration  for  mortgage,  see  Mort- 
gage, 1. 

3.  Medical  attention  furnished  by  an 
employer  to  an  employee  injured  by  his  neg- 
1  life  nee  is  not  a  sufficient  consideration  to 
sii])port  a  release  of  liability  to  make  com- 
]KMisation  for  the  injury.  Kennedy  v.  Spo- 
kane. P.  &  S.  R.  Co.  46:  419,  132  Pac.  60,  — 
Wash.  — .  (Annotated) 
3Iutnality. 

'As   affecting  specific  performance,   see 
Specific  Performance,  1. 

4.  A  covenant  in  a  mining  lease  that 
the  lessee  shall  work  and  mine  the  prop- 
«'ity  continuously  means,  in  the  absence  of 
oti.cr  provisions]^  continuously  to  the  end 
of  the  term;  so  that  the  contract  is  not 
tonninable  at  the  pleasure  of  the  cove- 
nantee, and  therefore  is  not  invalid  for 
lack  of  mutuality  as  to  the  term  for  which 
it  is  enforceable.  Zelleken  v.  Lynch,  46: 
659,  104  Pac.  663,  80  Kan.  746. 
Validity;  public  policy. 

Validity  of  note  by  intoxicated  person, 
see  Bills  and  Notes,  2,  6. 

5.  A  contract  by  a  corporation  to  pay 
a  certain  amount  in  dividends  on  stock 
witliin  a  specified  time  cannot  be  'enforced 
if  the  dividends  have  not  been  earned;  at 
least,  where  the  statute  forbids  the  pay- 
ment of  capital  to  stockholders.  Jorguson 
V.  Apex  Gold  Mines,  46:  637,  133  Pac.  465, 
—  Wash.  — .  (Annotated) 
Public  contract. 

As  to  implied  contracts,  see  supra,  2. 

6.  The  selection  by  a  municipal  corpo- 
ration of  a  patented  article  for  a  street 
pavement  is  not  prevented  by  a  charter  pro- 
vision requiring  the  contract  to  be  let  to 
the  lowest  bidder,  if  the  owner  of  the  pat- 
ent does  not  himself  bid  for  the  contract, 
but  makes  an  offer  to  furnish  the  machin- 
ory  for  mixino:  the  paving  material,  or  the 
mixture  itself  for  a  stipulated  price,  on 
equal  terms  to  all  bidders.  Johns  v.  Pen- 
dleton, 46:  990,  133  Pac.  817,  —  Or.  — . 

(Annotated) 

CONTRADICTION. 

Of  witness,  see  Witnesses,  4. 


CONTRIBUTION  AND  INDEMNITY. 

Liability  of  contractor  laying  pavement 
to  indemnify  city  for  recovery  by 
traveler  for  injury  resulting  from 
lack  of  repairs,  see  Bonds,  4. 

CONTRIBUTORY  NFGLIGENCE. 

Generally,   see   Negligence,   2. 
46  L.R.A.(N.S.) 


CORPORATION  COMMISSION. 

Appeal  from  order  of,  see  Appeal  and 
Error,  3. 

Review  of  findings  of  state  corpora- 
tion commission,  see  Appeal  and 
Error,  18. 

Raising  question  for  first  time  on  re- 
view of  order  of,  see  Appeal  and 
Error,  13. 

Judgment  on  appeal  from  order  of,  see 
Appeal  and  Error,  31. 

Effect  of  voluntary  appearance  before, 
see  Appearance,  2. 

Definiteness  of  order  to  carrier,  see 
Carriers,  lO,  11. 

Reasonableness  of  order  as  to  railroad 
depots,  agents,  etc.,  see  Carriers, 
12-16. 

Due  process  in  review  of  order  of,  see 
Constitutional  Law,  13. 

Interference  of  court  with,  see  Courts, 
7. 

CORPORATIONS. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  2. 
Due  process   in  service  of  process  on, 

see  Constitutional  Law,  9. 
Original  jurisdiction  of  appellate  court 

as  to,  see  Courts,  11. 
Power  of  eminent  domain,  see  Eminent 

Domain,   1. 
As  to  insurance  corporations,  see  In- 
surance. 
Illegal  combinations  by,  see  Monopoly 

and  Combinations. 
Municipal  corporations,  see  Municipal 

Corporations. 

Contracts;  ultra  Tires. 

Review  of  discretion  as  to  injunction 
to  restrain  corporation  from  pro- 
ceeding under  contract,  see  Appeal 
and  Error,  10. 

Accommodation  notes,  see  Bills  and 
Notes,  3,  4. 

Laches  in  seeking  Injunction  against 
sale  of  assets,  see  Limitation  of 
Actions,  1. 

Specific  performance  of  ultra  vires  con- 
tract, see  Specific  Performance,  2. 

1.  The  mere  fact  that  one  person  owned 
the  majority  of  the  stock  of  two  corpora- 
tions does  not  per  se  make  the  sale  of  as- 
sets of  one  to  the  other  void.  Beidenkopf 
V.  Des  Moines  L.  Ins.  Co.  46:  290,  142  N. 
W.  434,  —  Iowa,  — . 

2.  Where  a  corporation  organized  un- 
der a  statute  providing  that  corporations 
"shall  make  no  contract,  or  purchase  or 
hold  any  property  of  any  kind,  oxropt  such 
as  is  necessary  in  legitimately  carrying  into 
effect"  the  declared  purposes  of  the  corpo- 
ration, is  seeking  specific  performance  of 
an  executory  contract  for  the  sale  of  real 
estate  upon  cross  petition,  in  an  action  by 
the  owner  to  enjoin  it  from  asserting  any 
rights  under  the  contract,  the  ownop  may 
raise  the  question  of  the  power  of  the  cor- 
poration to  hold  the  real  estate.  Kohlniss 
V.  Zachry,  46:  7a,  77  S.  E.  812,  139  Ga. 
625.  (Annotated) 


1252 


COUNTERCLAIM—COURTS. 


Officers. 

Conditions  precedent  to  suit  to  recover 

stock    fraudulently    procured,    see 

Action  or  Suit,  1. 
Joinder  of  parties  plaintiff  in  action  to 

compel   accounting   for   profit,   see 

Parties,  3. 

3.  A  director  and  manager  of  a  corpo- 
ration is  a  trustee  for  stockholders.  Black 
V.  Simpson,  46:  137,  77  S.  E.  1023,  —  S. 
C.  — . 

4.  The  president  of  a  corporation  who, 
with  knowledge  that  a  bank  will  not  renew 
a  note  of  the  corporation  without  his  guar- 
anty, telegraphs  a  request  for  renewal  with 
t'le  assurance  that  he  will  arrange  things 
satisfactorily  upon  his  return,  assumes  the 
obligation  of  guarantor  on  the  note  accept- 
ed in  accordance  with  such  request.  Lt- 
change  Nat.  Bank  v.  Pantages,  46:  484,  133 
Pac.  1025,  —  Wash.  — .  (Annotated) 
Capital;  stock  and  stockholders. 

Conditions  precedent  to  suit  to  recover 
stock  fraudulently  procured,  see 
Action  or  Suit,  1. 

Stockholders  in  bank,  see  Banks,  1-3. 

Validity  of  guaranty  of  dividends  by 
corporation,  see   Contracts.  5. 

Effect  of  laches  on  rights  of,  see  Limi- 
tation of  Actions,  1. 

Tax  on  transfer  of  stock  see  Taxes, 
46. 

Lapse  of  bequest  of  stock  by  exchange 
thereof  for  bonds,  see  Wills,  6. 

5.  Shares  of  the  capital  stx>ck  of  a  cor- 
poration, and  their  ownership,  are  created 

•  by  the  payment  or  agreement  to  pay  for 
stock  accepted  by  the  corporation.  United 
States  Radiator  Corp.  v.  State,  46:  585,  101 
N.  E.  783,  208  N.  Y.  144. 

6.  A  contract  by  a  corporation  to  re- 
turn to  a  subscriber  within  a  certain  time 
the  amount  paid  for  his  stock,  which  he  is 
permitted  to  keep,  is,  in  the  absence  of  earn* 
ings  sufficient  to  justify  dividends  of  that 
amount,  in  contravention  of  a  constitutional 
provision  that  corporations  shall  not  issue 
stock  except  to  bona  fide  subscribers  there- 
for, nor  issue  any  obligations  for  the  pay- 
ment of  money  except  for  money  or  prop- 
erty received  or  labor  done.  Jorguson  v. 
Apex  Gold  Mines,  46:  637,  133  Pac.  466,  — 
Wash.  — . 

7.  A  dissenting  minority  stockholder  in 
a  corporation  cannot  take  advantage  of  the 
fact  that  the  majority  purchased  stock  of 
other  holders  for  less  than  its  value  before 
selling  all  the  assets  of  the  company,  un- 
less they  can  establish  a  general  scheme  to 
defraud  of  which  the  sale  attacked  is  mere- 
ly a  part.  Beidenkopf  v.  Des  Moines  L.  Ins. 
Co.  46:  290,  142  N.  W.  434,  —  Iowa,  — . 

8.  Equity  will  not  interfere  to  prevent 
the  confirmation  of  a  sale  by  the  majority 
stockholders  of  the  property  of  a  business 
corporation,  even  though  it  is  not  insolvent, 
if,  acting  without  fraud  and  upon  reason- 
able ground,  they  conclude  that  the  exigen- 
cies of  the  business  and  tlie  best  interests 
of  all  concerned  require  it,  at  least  if  the 
protesting  members  will  not  be  likely  to 
suffer  any  injury  for  which  there  is  no 
46  L.R.A.(N.S.) 


other  adequate  remedy.  Beidenkopf  t.  Dei 
Moines  L.  Ins.  Co.  46:  290,  142  N.  W.  434, 
—  Iowa,  — . 

0.  The  right  to  maintain  suit  against 
the  individual  stockholders  of  an  insolvent 
corporation  to  enforce  their  liability  on  un- 
paid stock  subscriptions  does  not  constitni'! 
such  a  plain,  full,  adequate  remedy  at  Uw 
as  to  defeat  a  suit  in  equity  by  the  reeeLr- 
er  against  all  stockholders,  for  the  colU-c- 
tion  and  administration  of  the  corporate 
assets  as  a  trust  fund  for  the  benefit  of  the 
creditors.  Dill  v.  Ebey,  46:440,  112  Pai!. 
973,  27  Okla.  584.  (Annotated! 

Dissolution;    insolvency. 

10.  The  sale  of  all  the  assets  of  the  cor- 
poration is  not  necessarily  a  dissolutioo 
within  the  meaning  of  a  statute  requir  nc. 
unanimous  consent  of  all  the  stockholders 
to  a  dissolution.  Beidenkopf  v.  Des  Moii  ■- 
L.  Ins.  Co.  46:  290,  142  N.  W.  434.  — 
Iowa,  — . 

11.  The  receiver  of  an  insolvent  corpora- 
tion cannot,  without  a  decree  of  di^S'Mu 
tion,  maintain  a  bill  to  set  aside  a  •^et-oiT 
by  a  bank  of  a  fund  deposited  by  the  («:•:• 
poration  with  it,  upon  its  unmaturtnl  n  te 
to  the  bank,  as  an  unlawful  preferen«f-  t- 
an  indorser  of  the  note.  Hay  den  v.  C  i  - 
zens  Nat.  Bank,  46:  1059,  87  Atl.  672,  120 
Md.  163. 

COUNTERCLAIBf. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

Subrogation  of  surety  on  bond  of  elert 
of  county  court,  see    Subrogatioo.. 
.2. 

COURTS. 

Rule  t)f,  as  to  statement  on  appeal,  sec 

Appeal  and  Error,  4. 
Encroachment   on    judicial    power,   ^ee 

Constitutional  Law,   2. 
Due  process  in  review  of  order  of  cnr 

poration    commission,    see    Con?ti 

tutional  Law,  13. 
Right  to  jury  upon  review  of  orUor  of 

corporation   commission,   see  Jurv. 

1. 
Contempt  of,  see  Contempt. 
Garnishment  of  Federal  soldiers*  honif 

in   state  court,  see   Garnishment. 
Source   of   power  to  grant    injunetiuTi, 

see  Injunction,  1. 
Judicial    review   of    decision    of    inte>r- 

state  commerce  commission,  see  In 

terstate  Commerce  Commission. 
Subrogation  of  surety  on  bond  of  coun 

clerk,  see  Subrogation,  2. 

Relation  to  other  departments  of  ^t- 
ernment. 

1.  All  judicial  power  is  conferred  upon 
the  courts  even  though  the  exercise  t^ier? 
of    may    affect    the    executive    of    a    .<tat9. 
Ekern  v.  McGovern,  46:  796,  142  N.  W.  oX\ 
—  Wis.  — . 

2.  As  to  mere  error  of  judgment  on  the 
part  of  a  governor  in  the  exercise  of  h? 
lawful  authority,  his  acts  are  not  review- 
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able   by  the   courts.     Ekern   v.   McGovern, 
46:  796,  142  N.  W.  595,  —  Wis.  — . 

3.  On  grounds  of  public  policy  the 
court  will  not  act  coercively  as  to  the  gov- 
ernor except  in  case  of  extreme  urgency. 
Ekern  v.  McGovern,  46:  796,  142  N.  W.  695, 
—   Wis.  — . 

4.  The  public  policy  which  protects  the 
governor  as  a  co-ordinate  department  of 
the  government  from  being  interfered  with 
by  judicial  mandate,  except  in  dire  emer- 
gency, does  not  apply  with  full  force  to  sub- 
ordinates, acting  by  his  authority.  Ekern 
V.  McGovern,  46:  796,  142  N.  W.  595,  — 
Wis.  — . 

5.  The  court  has  no  power  under  a 
Constitution  dividing  the  government  into 
departments,  to  review  by  direct  proceed- 
ings the  action  of  the  governor  in  removing 
a  mayor  for  cause  under  authority  con- 
ferred by  statute,  although  the  proceeding 
for  removal  is  quasi  judicial.  Germaine  v. 
Ferris,  46:  857,  142  N.  W.  738,  —  Mich.  — . 

.  6.  While  the  power  of  removal  of  an 
officer  for  cause  established  by  satisfactory 
proof  is  administrative  in  character,  as  dis- 
tinguished from  that  judicial  power  lodged 
by  the  constitution  only  in  courts,  it  in- 
cludes that  species  of  judicial  power  denom- 
inated quasi  judicial  and,  as  to  that 
element,  the  result  of  the  exercise  of  the 
power  is  reviewable  by  the  court  as  to  all 
matters  of  jurisdiction.  Ekern  v.  McGov- 
ern, 46:  796,  142  N.  W.  595,  —  Wis.  — . 

7.  A  constitutional  provision  conferring 
upon  the  supreme  court  jurisdiction  to  re- 
view an  order  of  the  state  corporation  com- 
mission, and  providing  that  the  said  court 
"shall  have  the  power,  and  it  shall  be  its 
duty,  to  decide  such  cases  on  their  merits,*' 
does  not  confer  upon  the  court  power  to 
enter  an  order  other  than  that  under  re- 
view, but  only  gives  the  court  power  to  de- 
termine the  reasonableness  and  lawfulness 
of  the  order  made  by  the  commission,  and 
whether  the  corporation  shall  be  compelled 
to  comply  with  such  order.  Seward  v.  Den- 
ver &  R."G.  R.  Co.  46:  242,  131  Pac.  980,  — 
N.  M.  — . 

8.  Executive  recognition  of  the  obliga- 
tion of  the  United  States  to  surrender  its 
own  citizens  under  the  extradition  treaty 
with  Italy  of  1868,  and  the  supplemental 
treaty  of  1884,  notwithstanding  the  refusal 
of  the  Italian  government  to  surrender  fu- 
gitives of  Italian  nationality  committinjif 
crimes  in  the  United  States,  is  a  waiver  of 
the  breach,  if  any  and  leaves  the  treaty  in 
force  as  the  supreme  law  of  the  land,  which 
must  be  recognized  bv  the  courts.  Charlton 
V.  Kellv.  46:  397,  57  L.  ed.  1274,  33  Sup.  Ct. 
Rep.  945,  229  U.  S.  447. 

9.  Legislative  declaration  as  to  the 
construction  to  be  given  to  a  previous  stat- 
ute is  not  conclusive  on  the  courts.  Straub 
V.  Lvman  Land  &  Invest.  Co.  46:  941,  138 
N.  W.  957,  —  S.  D.  — . 

10.  While  the  fixing  of  rates,  or  the  de- 
termination of  the  facilities  to  be  afforded, 
in  the  first  instance,  is  a  legislative  ques- 
tion, the  determination  of  the  reasonable- 
ness and  lawfulness  of  the  rate  or  other 
46  L.R.A.(N.S.) 


requirement  is  a  judicial  function.    Seward 
v.  Denver  &  R.  G.  R.  Co.  46:  242,  131  Pac. 
^^80,  —  N.  M.  — . 
Original  Jurisdiction  of  appellate  court. 

11.  Ihe  suprei{ie  court  may,  in  aid  of  its 
original  jurisdiction  m  quo  warranto  to 
punish  a  foreign  insurance  company  for  at- 
tempting a  usurpation  and  abuse  of  power, 
issue  a  temporary  restraining  order  to  pre- 
vent such  conduct  pending  the  hearing. 
State  ex  rel.  Barker  v.  Assurance  Co.  46: 
955,  168  S.  W.  640,  —  Mo.  — . 
interference  with  other  courts;  injunc- 
tion. 

12.  An  injunction  will  not  be  granted  by 
the  courts  of  one  state  to  restrain  the  pros- 
ecution of  an  action  on  promissory  notes 
in  another  state,  where  the  only  basis  for 
the  application  is  that  the  notes  are  con- 
tracts of  the  former  state,  that  both  par- 
ties and  the  complainant's  witnesses  reside 
in  the  former  state,  and  that  the  complain- 
ant has  no  property  in  the  other  state, 
where  there  is  nothing  to  show  that  the 
laws  of  the  other  state  differ  in  any  re- 
spect from  those  of  the  former  state,  or  that 
tHe  complainant  will  not  receive  the  full 
benefit  of  the  statute  of  the  former  state 
upon  which  he  relies  as  a  defense  to  the 
notes.  Freick  v.  Hinkly,  46:  695,  141  N. 
W.  1096,  122  Minn.  24. 

COVENANTS  AND  CONDITIONS. 

In  mining  lease,  see  Contracts,  4. 

Implied. 

1.  A  conveyance  of  seven  eighths  of  the 
timber  ana  minerals  on  a  tract  of  land,  in 
consideration  of  the  delivery  of  the  other 
eighth  to  the  owner,  contains  the  implied 
condition  that  operations  for  their  removal 
shall  be  begun  within  a  reasonable  time, 
although  the  property  is  located  in  a 
mountainous  region  without  access  to  mar- 
ket, if,  at  the  time  the  deed  is  made,  a  rail- 
road is  projected  to  run  in  the  vicinity  of 
the  property,  although  it  was  not  built  un- 
til many  years  afterward.  Eastern  Ken- 
tucky Mineral  &  Timber  Co.  v.  Swann-Day 
Lumber  Co.  46:  672,  146  S.  W.  438,  148  Ky. 
82. 

2.  The  omission  from  a  conveyance  of 
the  timber  and  minerals  on  a  tract  of  land, 
of  a  stipulation  as  to  when  development 
operations  shall  begin,  or  of  a  condition  re- 
serving the  right  of  re-entry  for  inaction, 
will  not  prevent  the  enforcement  of  implied 
conditions  that  they  shall  be  begun  within 
a  reasonable  time.  Eastern  Kentucky  Min- 
eral &  Timber  Co.  v.  Swann-Day  Lumber 
Co.  46:  672,  146  S.  W.  438,  148  Ky.  82. 

(Annotated) 
^liat  constitutes  a  breach. 

3.  The  erection  on  the  rear  of  a  lot  of 
a  stable  for  use  in  a  drayage,  express,  and 
plumbing  business  is  a  violation  of  a  cove- 
liant  in  a  deed  of  a  city  lot  that  not  more 
than  one  dwelling  house  shall  be  erected 
on  the  lot,  which  shall  cost  not  less  than 
a  specified  amount,  and  not  to  be  used  for 
manufacturing,  mechanical,  or  business  pur- 
poses of  any  kind.  McNeil  ▼.  Gary,  46: 
1 1 13,  40  App.  D.  C.  397. 
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^^lio  may  enforce. 

4.  A  purchaser  of  a  lot  in  a  tract  of 
land  opened  for  residence  purposes,  the 
deeds  to  each  of  which  contain  covenants 
as  to  the  character  of  buildin^^  to  be  placed 
on  the  lot,  may  enforce  such  covenant 
airainst  the  purchaser  of  another  lot.  Mc- 
Neil V.  Gary,  46:  11x3,  40  App.  D.  C.  397. 

CRIMIXAL  liAW. 

Review  of  discretion  as  to  continuance, 
see  Appeal  and  Error,  8. 

Review  of  discretion  as  to  new  trial,  see 
Appeal  and  Error,  12. 

Error  in  instruction  in  criminal  case, 
see  Appeal  and  Error,  15,  20-24. 

Argument  of  counsel,  see  Appeal  and 
Error,  25;  Trial,  1. 

Forbidding  driver  of  automobile  whose 
machine  causes  injury  to  leave 
place  of  accident  without  leaving 
his  name  and  address,  see  Automo- 
biles, 2. 

Bail  and  recognizance,  see  Bail  and 
Recognizance. 

Illegal  sale  of  drugs,  see  Drugs  and 
DrufTf^ists. 

Presumption  and  burden  of  proof  in 
criminal   case,  see   Evidence,  9-11. 

Relevancy  of  evidence,  generally,  see 
Evidence,  17,  20-22. 

As  to  extradition,  see  Extradition. 

Habeas  corpus,  see  Habeas  Corpus. 

Illegal  sale  of  liquor,  see  Intoxicating 
Liquors. 

Right  to  new  trial  in  criminal  case,  see 
New  Trial. 

Fraudulent  use  of  mails,  see  Postoffice. 

Reward  for  arrest,  see  Reward. 

Unreasonable  searches  and  seizures,  see 
Search  and  Seizure. 

Ambiguity  in  penal  statute,  see  Stat- 
utes, I. 

Question  for  jury  as  to  accomplice,  see 
Trial,  7. 

Necessity  or  propriety  of  instructions 
in  criminal  case,  see  Trial,  19-21. 

Correctness  of  instructions  in  criminal 
case,  see  Trial,  23,  24. 

Impeachment  of  witness,  see  Witnesses. 

See  also  Burglary;  Carrying  Weapons; 
Homicide;  Rape;  Receiving  Stolen 
Property;   Robbery;   Sodomy. 

Waiver  of  rights. 

1.  One  who  pleads  "not  guilty"  to  an 
accusation  of  murder  is  entitled  to  be  tried 
by  a  jury  of  twelve  men,  which  he  cannot 
waive  even  by  consenting  to  proceed  with 
eleven  in  the  jury  box* when  one  is  found 
mentally  unfit.  State  v.  Rogers,  46:  38, 
78  S.  E.  293,  —  N.  C.  — .  (Annotated) 
Pleading?. 

2.  Where  by  statute  the  jury  are  au- 
thorized to  inflict  the  death  penalty  for  a 
crime  which  otherwise  would  be  punishable 
by  imprisonment,  the  court  has  no  ai?« 
tliority  to  receive  a  plea  of  guilty,  and 
thereby  withdraw  the  case  from  the  jury. 
Grt>en  v.  United  States,  46:  11 17,  40  App. 
D.   C.  426. 

Former  jeopardy. 

3.  One  indictment  for  an  offense  is  not 
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a  bar  to  a  second,  where  the  statute  pro- 
vides tliat  the  second  shall  supersede  the 
first.  People  v.  Rosenthal,  46:  31,  90  N.  £. 
991,  197  N.  Y.  394. 

4.  One  is  not  put  in  jeopardy  by  an  in- 
dictment upon  which  he  is  not  arraigned 
and  to  which  he  does  not  demur  or  plead. 
People  v.  Rosenthal,  46:  31,  90  N.  £.  991, 
197  N.  Y.  394. 

CRIMINATION  OF  SSLF. 

See  Automobiles,  2. 

CROPPERS. 

A  cropper  forfeits  aU  interest  in  the 
crop  by  voluntarily  abandoning  it  inrithout 
reasonable  cause  or  excuse.  Salley  v.  Cv>£. 
46:  53f  77  S.  E.  933,  —  S.  C.  — .  * 

( Annotated  1 

CROPS. 

Damages  for  injury  to  or  destructioD 
of,  see  Damages,  9. 

CUMULATIVE  EVIDENCE. 

New  trial  for,  see  New  Trial,  2. 

DAMAGES. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  17. 

Setting  aside  verdict  for  nominal  dam- 
ages, see  Appeal  and  Error,  27. 

Prejudicial  error  as  to  measure  of,  see 
Appeal  and   Error,  27. 

Sufficiency  of  evidence  to  take  question 
of  damages  to  jury,  see  Trial,  2,  3. 

Exemplary  or  punitive. 

1.  Punitive  damages  may  be  award*si 
against  a  railroad  company  which  refu'ses 
to  stop  a  train  upon  request  at  a  flag  sta- 
tion at  which  a  passenger  is  entitled  to 
alight.  Mobile  &  ().  R.  Co.  v.  Moreland.  46: 
5a,  61  So.  424,  —  Miss.  — . 
liiquidated  damages. 

2.  The  provision  in  a  contract  for  the 
payment  of  the  purchase  price  of  real  es- 
tate in  instalments,  with  interest,  that  :d 
case  all  instalments  are  paid  on  or  before 
maturity  interest  will  be  remitted,  does  r.ot 
render  the  provision  for  interest  a  penaltT. 
and  therefore  the  purchaser  is  not  entit'vii 
to  a  conveyance  upon  paying  the  principal 
without  interest,  if  he  has  not  paid  the  in- 
stalments according  to  the  contract,  al- 
though the  delays  were  only  slight  and  of 
little  importance.  Wrenn  v.  Univer^itT 
Land  Co.  46:  897,  133  Pac.  627,  —  Or.  — .  ' 

(Annotated 
For  telegrams. 

3.  The  damages  to  be  recovered  in  an 
action  in  tort  by  the  sendee  of  a  telejrnira. 
against  the  telegraph  company,  for  dchy 
in  delivery,  are  governed  by  the  same  ni> 
which  would  govern  in  an  action  by  the 
sender  on  the  contract.  M.  M.  Stone  '&.  Co- 
V.  Postal  Teleg.  Cable  Co.  46:  180,  8;  Atl 
319,  —  R.  I.  — -. 

4.  A  sheep  buyer  who  contracts  for 
sheep  on  the  faith  of  prices  at  price  quoti- 
tions  in  a  telegram  whic^  was  altered  dnr- 
ing  transmission  may  hold  the  compant 
liable  for  the  difference  between  the  price 
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^rhich  he  is  compelled  to  pay  under  his 
contract  and  the  market  price  plus  the  cost 
of  sending  the  message,  although  he  is  not 
shown  to  have  ultimately  suiTered  loss  in 
tlie  transaction.  Henry  v.  Western  U. 
Teleg.  Co.  46: 41a,  131  Pac.  812,  — 
Wash.  — -,  (Annotated) 

5.  To -determine  the  damages  to  be  paid 
by  a  telegraph  company  for  error  in  trans- 
mitting a  message  quoting  prices  on  sheep, 
their  market  value  may,  where  there  was 
no  market  where  they  were  located,  be  de- 
termined by  the  ruling  price  at  the  nearest 
market,  less  cost  of  getting  them  there  and 
the  probable  shrinkage  in  transportation. 
Henry  v.  Western  U.  Teleg.  Co.  46:  41a,  131 
Pac.  812,  —  Wash.  — . 

Fraud. 

6.  One  third  of  the  present  value  of  the 
property  is  not  the  proper  measure  of  dam- 
ages in  case  a  parent  induces  a  woman  to 
marrv  her  son  by  fraudulently  represent- 
ing that  the  son  is  the  owner  of  a  specified 
parcel  of  real  estate.  Beach  v.  Beach,  46: 
98,  141  N.  W.  921,  —  Iowa,  — . 
Personal  injuries;  death. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  27. 

7.  A  spectator  injured  at  a  baseball 
game  who  is  entitled  to  recover  of  the  man- 
agement for  such  injuries  is  entitled  to  re- 
cover as  special  damages  the  reasonable 
value  of  the  nursing  necessitated  on  account 
of  the  injury,  notwithstanding  such  nursing 
was  rendered  by  a  member  of  the  family 
without  expectation  of  payment.  Wells  v. 
Minneapolis  Baseball  &  A.  Asso.  46:  606,  142 
N.  W.  706,  122  Minn.  327. 

8.  $15,000  is  not  excessive  to  award  to 
a  man  twenty-three  years  old,  struck  by  a 
train  at  a  railroad  crossing  and  rendered 
unconscious  for  six  or  eight  hours;  his  skull 
«lightly  fractured;  his  hip  socket  fractured 
no  that  he  could  not  walk  without  help  for 
a  year ;  his  nervous  system  shocked ;  his  pel- 
vic bone  and  lower  spinal  processes  dis- 
placed, causing  partial  paralysis;  and  his 
ability  to  work  at  his  trade,  from  which  he 
was  earning  $125  a  month,  destroyed.  Wal- 
ters V.  Chicago,  M.  &  P.  S.  R.  Co.  46:  70a, 
133  Pac.  357,  —  Mont.  — . 

Injury  to  real  property;  nuisance. 

Review  of,  on  appeal,  see  .Appeal  and 
Error,  17. 

9.  The  measure  of  damages  for  de- 
struction of  a  meadow  by  fire  is  the  cost 
of  reseeding  it  plus  the  rental  value  of  the 
property  during  the  time  its  owner  is  de- 
prived of  crops  therefrom  by  reason  of  the 
fire.  Couch  v.  Kansas  City,  S.  R.  Co.  46: 
555,  158  S.  W.  347,  —  Mo.  —. 

10.  The  removal  or  destruction  of  or 
damage  to  trees  planted  by  a  lot  owner 
or  his  grantor,  and  growing  upon  that 
part  of  the  street  contiguous  to  his  lot, 
is  a  proper  element  of  damages  for  change 
of  street  grade  so  far  as  it  may  affect  the 
difference  in  the  .value  of  the  property 
before  and  after  the  change  of  grade. 
Stocking  V.  Lincoln,  46:107,  142  N.  W.  104, 
—  Neb.  — . 
46  L.R.A.(N.S.) 


Loss  of  profits. 

11.  The  loss  of  profits  proximately  re- 
sulting from  the  destruction  of  an  estab- 
lished business  constitute  an  element  of 
damages  recoverable  for  such  destruction. 
Wellington  v.  Spencer,  46:469,  132  ^ac. 
676,  —  Okla.  — .  (Annotated) 

DANGEROUS  AGENCIES. 

Master's  liability  for  servant's  use  of, 
see  Master  and  Servant,  22. 

DEATIf. 

Accidental  killing  of  passenger  by  con- 
ductor, see  Carriers,  6. 
Demurrer    to    evidence    in    action    for 

death  of  child,  see  Trial,  17. 
Cause  of,  as  question  for  jury,  see  Trial, 
6. 
Under  an  amendment  of  a  .statute 
permitting   recovery    fof   death    caused    by 
negligence  by  omittmg  the  reference  to  negli- 
gence,   and    permitting   a    recovery    in    all 
actions  surviving  to  an  administrator  for 
injuries  resulting  in  death,  a  recovery  can 
he   had   for  death   resulting   from   injuries 
intentionally  inflicted,  although  the  statute 
provides  that  the  action  must  be  brought 
within   one   year   "from    the   neglect    com- 
plained of."     Kling  V.  Torello,  46:  930,  87 
Atl.  987,  —  Conn.  — .  (Annotated) 

DEBATES. 

Resort  to  debates  in  Congress  in  de- 
termining meaning  of  interstate 
commerce  act,  see  Statutes,  4. 

DEBTOR  AND  CREDITOR. 

When  relation  of  debtor  and  creditor 
between  attachment  creditor  and 
surety  on  bond  arises,  see  Attach- 
ment. 

As  to  exemption,  see  Exemptions. 

Conveyances  fraudulent  as  to  creditors, 
see  Fraudulent  Conveyances. 

As  to  garnishment,  see  Garnishment. 

Joint  creditors  and  debtors,  see  Joint 
Creditors  and  Debtors. 

DECEDENTS. 

Administration  of  estates  of,  see  Exec- 
utors and  Administrators. 

DECEIT. 

See  Fraud  and  Deceit. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  15,  16. 
In  pleading,  see  Pleading,  4-6. 

DEEDS. 

Cancelation  of,  see  Cancelation  of  In- 
struments. 

Covenants  in  general,  see  Covenants  and 
Conditions. 

Creation  of  base  or  determinable  fee 
by  lease,  see  Landlord  and  Tenant, 
1. 

DE  FACTO   OFFICERS. 

See  Oflicers,  4. 
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DEFAUIiT. 

In  payment  authorizing  foreclosure  of 
mortgage,  see  Mortgage,  2. 

DEFENSES. 

To    action    on    contractor's    bond,    see 

Bonds,  2,  3. 
Ultra  vires  as,  see  Corporations,  2. 
In   procec*ding   to  abate  nuisance,   see 

Nuisances,  3,  4. 

DELEGATION. 

By  master  of  duty  to  give  warning,  see 
Master  and  Servant,  5. 

DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 
Law,  1. 

DELIRIUM. 

Fall  of  person  delirious  from  fever  from 
window,  see  Insurance,  16. 

DEMAND. 

For  payment  of  certificate  of  deposit, 

see  Banks,  4. 
Treaty    requirements    as    to    proof    of 

formal  demand  for  extradition,  see 

Extradition,  3. 

DEMURRER. 

To  evidence,  see  Trial,  17. 

DESCENT  AND  DISTRIBUTION. 

Mistake  in  regard  to  law  of,  as  ground 
for  relief  in  equity,  see  Equity,  1. 

Estoppel  to  contest  rights  of  adopted 
child,  see  Estoppel,  7. 

Allowance  to  widow,  see  Executors  and 
Administrators,  2. 

Specific  performance  of  agreement  to 
give  full  rights  of  heirship  to 
adopted  child,  see  Specific  Per- 
formance, 3. 

DESCRIPTION. 

Of  property  mortgaged,  see  Chattel 
Mortgage,  1. 

DESERTION. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  1-4. 

DESK. 

Desk  in  office  of  elevator  as  within 
chattel  mortgage  on  elevator,  see 
Chattel   Mortgage,  2,  4. 

DETERMINABLE  FEE. 

Creation  of,  by  lease,  see  Landlord  and 
Tenant,  1. 

DETINUE. 

See  Replevin. 

DICE. 

Sending  through  mails  offer  to  sell 
loaded  dice,  see  Postofiice. 

« 

DIRECTORS. 

Of    corporations   generally,   see  •  Corpo- 
rations, 3. 
46  L.R.A.(N.S.) 


DISCHARGE. 

In  bankruptcy,  see  Bankruptcy,  4. 
Of  surety,  see  Principal  and  Surety. 

DISCREDITING. 

Of  witness,  aee  Witnesses,  IS. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  8-12. 

DISCRIMINATION. 

Unconstitutionality  of,  see  Constitu- 
tional Law,  3,  4. 

DISORDERLY   HOUSES. 

Evidence  in  prosecution  for  keeping,  see 

Evidence,  17. 
Sufficiency   of   evidence   in   prosecution 

for  keeping,  see  Evidence,  28,  29. 

DISSOLUTION. 

Of  corporation,  see  Corporations,  10, 
11. 

DISTRIBUTION. 

Of  assets  of  insurance  company,  see 
Insurance,  2. 

DITCH. 

Joint  liability  for  nuisance  resulting 
from,  see  Joint  Creditors  and  Debt- 
ors, 1. 


DIVIDENDS. 

Validity   of   contract  as   to, 
tracts,  5. 


see    Con* 


DIVORCE  AND  SEPARATION. 

Effect  of  discharge  in  bankruptcy  on 
liability  for  alimony,  see  Bank- 
ruptcy, 4. 

Sufficiency  of  evidence  in  action  for, 
see  Evidence,  26. 

Effect  of,  on  right  of  action  for  aliena- 
tion of  wile's  affections  before  de- 
cree was  granted,  see  Husband  and 
Wife,  4,  6. 

Grounds. 

1.  Under  the  New  Jersey  statute  the 
desertion  of  one  spouse  by  another  is  justi- 
fied only  when  the  deserting  party  has  been 
so  offended 'against  as  to  authorize,  at  his 
or  her  instance,  a  decree  of  divorce  or  ju- 
dicial separation,  and  the  guilt  of  the  of- 
fending party  must  appear  by  clear  and 
satisfactory  proof.  Rogers  v.  Rogers  (X. 
J.  Err.  &  App.)   46:  711,  86  Atl.  935,  —  N. 

2.  Although  it  is  ordinarily  the  duty 
of  a  husband  who  has  been  deserted  by  his 
wife  to  make  proper  approaches  to  her  ani? 
sincere  efforts  to  induce  her  to  return  to 
him,  where  it  is  apparent  that  such  ap* 
proaches  and  efforts  would  be  entirely  fu- 
tile, no  such  duty  devolves  upon  *him. 
Rogers  v.  Rogers  (N.  J.  Err.  &  App.)  46: 
711,  86  Atl.  935,  —  N..  J.  — . 

3.  The  mere  fact  of  a  failure  to  provide 
sufficient  support  for  a  wife  does  not  con- 
stitute desertion  by  the  husband  under  the 


DOCUMENTARY  EVIDENCE— EMINENT  DOMAIN. 


1257 


New  Jersey  desertion  statute.  Rogers  v. 
Rogers  (N.  J.  Err.  &  App.)  46:  711,  86  Atl. 
935,  —  N.  J.  — . 

4.  Where  a  wife  deserts  her  husband, 
and  refuses  to  return  to  him  unless  he  ac- 
ceeds  to  the  imposition  of  unlawful  and  un- 
reasonable conditions,  removes  her  furni- 
ture from  his  house,  and  brings  a  suit  for 
alimony,  such  wilful,  continued,  and  obsti- 
nate desertion  is  shown  as  excuses  the  hus- 
band from  making  approaches  to  her  in  an 
effort  to  induce  her  to  return  to  him. 
Rogers  v.  Rogers  (N.  J.  Err.  &  App.)  46: 
711,  86  Atl.  935,  —  N.  J.  — . 

Suit  money. 

5.  Where  a  wife  boought  suit  against 
her  husband,  alleging  a  permanent  separa- 
tion on  account  of  misconduct  on  his  part, 
and  praying  for  permanent  alimony  and  for 
an  allowance  as  temporary  alimony  and 
counsel  fees  and  the  appointment  of  a  re- 
ceiver, and  pending  the  case,  but  before  the 
allowance  of  temporary  alimony  or  counsel 
fees,  the  parties  adjusted  their  differences, 
resumed  cohabitation,  and  desired  that  the 
case  be  dismissed,  it  is  proper  to  enter  an 
order  of  dismissal  and  to  refuse  to  permit 
the  attomevs  for  the  wife  to  intervene  and 
become  parties  to  the  case,  or  to  render  a 
judgment  in  that  proceeding  for  attorneys' 
fees,  and  the  fact  that  a  temporary  receiver 
was  appointed  does  not  alter  the  case. 
Keefer  v.  Keefer,  46:  527,  78  S.  E.  462,  — 
Ga.  — . 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  12,  13. 

DROVER. 

Liability  of  insurance  company  for  in- 
jury to,  while  riding  in  caboose 
attached  to  freight  train,  see  In* 
surance,  15. 

DRUGS  AND  DRUGGISTS. 

Impeachment  of  witness  in  prosecution 
for  illegal  sale,  see  Witnesses,  2. 

A  sale  of  cocaine  bv  a  dulv  licensed 
physician  without  a  written  prescription 
violates  a  statute  making  it  unlawful  for 
any  person  to  sell  cocaine  except  upon  a 
written  prescription  of  a  duly  licensed  phy- 
sician. Niswonger  v.  State,  46:  i,  102  N. 
E.  135,  —  Ind.  — .  (Annotated) 

DRUNKENNESS. 

Rape  of  intoxicated  woman,  see  Appeal 

and   Error,   22. 
Validity  of  note  by  intoxicated  person, 

see  Bills  and  Notes,  2,  5. 
Assault  with  intent  to  rape  intoxicated 

woman,  see  Rape. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  5-13. 

DUES. 

From  member  of  benefit  association,  see 
Insurance,  II,  12. 
46  L.R.A.(N.S.) 


EASEMENTS. 

As  to  party  walls,  see  Party  Wall. 

1.  A  way  of  necessity  over  the  lands  of 
a  grantor  is  implied  in  a  deed,  if,  by  reason 
of  a  physical  obstruction  to  access  to  the 
granted  land,  the  grantee  cannot  construct 
a  road  from  a  considerable  portion  thereof 
over  the  residue  without  an  expenditure 
wholly  disproportionate  to  the  value  of  the 
land.  Crott  v.  New  River  &  P.  Consol. 
Coal  Co.  46:  156,  78  S.  E.  233,  —  W.  Va. 

2.  A  way  of  necessity  implied  by  reason 
of  a  physical  obstruction  to  access  to  the 
land  is  appurtenant  to  the  granted  land, 
and  passes  to  subsequent  grantees  thereof, 
so  that  a  subsequent  grantee  of  land  not 
used  at  the  time  of  the  severance  of  the 
larger  tract  by  the  common  owner  may, 
when  the  use  of  such  way  .becames  neces- 
sary to  the  enjoyment  of  his  land,  claim  it 
under  the  remote  deed  of  severance.  Crotty 
V.  New  River  &  P.  Consol.  Coal  Co.  46:  156, 
78  S.  E.  233,  —  W.  Va.  — .        (Annotated) 

EJUSDEM  GENERIS. 

See  Statutes,  11,  12. 

ELECTRICITY. 

Power  of  city  as  to  electric  lierht  and 
power  generally,  see  Municipal 
Corporations,    1-4. 

A  corporation  engaged  in  furnishing  elec- 
tricity to  a  municipality  or  its  inhabitants 
and  using  public  streets  or  exercising  other 
franchises  or  privileges  in  doing  so  is  there- 
by performing  services  of  a  public  nature, 
within  the  meaning  of  the  Constitution  and 
laws  of  this  state,  and  such  a  corporation  is 
subject  to  lawful  governmental  regulations 
to  enforce  its  duties  to  the  public  it  under- 
takes to  serve.  Gainesville  v.  Gainesville 
Gas  &  Electric  Power  Co.  46:  11x9,  62  So. 
919,  —  Fla.  — . 

ELECTRIC  LIGHTS. 

Power  of  city  as  to,  generally,  see  Mu- 
nicipal Corporations,  1-4. 

ELEVATORS. 

Injury  to  servant  by  operation  of,  see 
Master  and  Servant,  1,  2,  5. 

Assumption  by  servant  of  risk  of  inju- 
rv  from,  see  Master  and  Servant, 

lis. 

EMINENT  DOMAIN. 

Due  process  in  procedure,  see  Consti- 
tutional Law,  6,  10. 

Effect  of  award  for  land  condemned 
to  raise  street  on  right  to  recover 
for  consequential  injuries  subse- 
quently developing,  see  Highways, 
4. 

Title  of  eminent  domain  act,  see  Stat- 
utes, 5. 

Eminent  domain  act  as  local  or  spe- 
cial legislation,  see  Statutes,  9. 

Who  may  exercise. 

1.  A   foreign  corporation   organized  to 
transport  natural  gas,  authorized  to  do  bus* 
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iness  in  a  state  and  thereby  acquiring  all 
the  rights  of  domestic  corporations  of  such 
state,  may  exercise  the  ri^ht  of  eminent 
domain  in  the  latter  state  for  the  purpose, 
of  acquiring  land  upon  which  to  lay  a  pipe 
line,  although  but  few  people  in  the  latter 
state  are  served  by  the  corporation.  Car- 
negie Natural  Gas  Co.  v.  Swiger,  46:  1073, 
79  8.  E.  3,  —  W.  Va.  — .  ( Annotated) 

For  what  purpose. 

Question  for  jury  as  to  public  need 
or  benefit,  see  Trial,  15. 

2.  The  fact  that  a  pipe  line  company 
organized  for  the  transportation  of  natural 
gas  must  serve  the  public  with  gas  under 
reasonable  and  proper  regulations  along  the 
entire  line  traversed,  and  for  reasonable 
rates,  shows  a  sufficient  public  use  to  author- 
ize the  exercise  of  the  power  of  eminent 
domain  by  such  a  company.  CarneL'ie  Nat- 
ural Gas  Co.  V.  Swiger,  46:  1073,  79  S.  E. 
3,  —  W.  Va.  — . 

3.  A  railroad  which  takes,  under  the 
right  of  eminent  domain,  for  the  purpose 
of  its  track  and  yards,  the  space  occupied 
by  a  private  way  which  is  necessary  to  per- 
mit the  owner  to  reach  a  highway  from 
his  home,  may,  in  order  to  afford  him  full 
compensation  for  the  taking,  condemn  a 
strip  of  land  belonging  to  a  stranger  as  a 
substitute  for  the  private  way.  Pitsnogle 
V.  Western  Marvland  R.  Co.  46:319,  87 
Atl.  917.  119  Md.'673.  (Annotated) 

4.  The  lepfislature  cannot  establish  a 
commission  with  powers  of  eminent  domain 
to  acquire  and  manage  for  the  public  an 
ocean  beach  resort  occupied  with  cottages, 
hotels,  stores,  and  places  of  amusement, 
with  authority  to  sell  or  lease  such  lands 
or  rights  in  lands  as  are  not  needed  by 
the  public.  Salisbury  Land  &  Improv.  Co. 
V.  Com.  46:  1196,  102  N.  E.  619,  215  Mass. 
371.  (Annotated) 
Petition. 

6.  In  condemning  an  easement  in  land 
for  the  purpose  of  laying  pipe  lines  for  con- 
veying natural  gas,  the  pipes  to  be  carried 
under  the  surface  of  the  ground  to  such 
a  depth  as  not  to  interfere  with  the  use 
of  the  land  for  agricultural  purposes,  it 
is  not  necessary  to  describe  a  definite  width 
or  depth  for  such  right  of  way  or  easement, 
but  it  must  pursue  a  definite  line  with 
courses  and  distances  given,  and  have  defi- 
nite and  fixed  termini.  Carnegie  Natural 
Gas  Co.  V.  Swiger,  46:  1073,  79  S.  E.  3, 
—  W.  Va.  — . 
Jary. 

Failure  of  sheriff  to  state  in  return 
names  of  persons  summoned  as 
jurors,  see  Jury,  2. 

6.  The  use  of  the  jury  resrularly  drawn 
for  the  term,  rather  than  a  special  jury,  is 
not  required  by  a  statute  providinsr  that 
eminent  domain  proceedincrs  shall  bo  before 
a  jury  in  court,  instead  of  a  sherifl^s  jury. 
Pitsnocrle  v.  Western  Marvland  R.  Co.  46: 
?To,  87  Atl.  917,  119  Md.  673. 

What  constitutes  a  taking  of,  or  injury 
to,   property. 

7.  The  use  of  dynamite  by  a  Federal 
officer  in  an  emergencv,  in  order  to  enlarge 
46  L,R.A.(N.S.) 


an  opening  in  a  levee  along  the  Mississippi 
river  after  the  levee  had  given  way,  if 
wrongful,  cannot  be  held  to  be  the  act  of 
the  United  States,  and  therefore  affordi 
no  ground  for  holding  that  the  United 
States  had  thereby  taken  for  pnblic  use 
the  property  of  a  riparian  owner  dama^ 
by  such  act.  Hughes  t.  United  Stat@, 
46:  634,  57  L.  ed.  1374,  33  Sup.  Ct.  Hep. 
1019,  203  U.  S.  24. 

8.  The  construction  of  a  bridge  approach 
in  a  public  street  for  the  purpose  of  abol- 
ishing a  grade  crossing  of  railroad  tracks, 
in  such  a  manner  as  to  cut  off  the  access 
of  an  abutting  owner  from  the  lower  portion 
of  his  building  to  the  street  and  to  shut 
off  the  light  and  air  therefrom,  is  a  taking 
within  the  meaning  of  a  constitutional  pro- 
vision requiring  compensation  to  be  mad« 
for  property  taken  for  public  use  Walters 
V.  Baltimore  &  O.  R.  Co.  46:  ilaS,  88  Atl 
47,  120  Md.  644. 

9.  The  building  by  the  Federal  govera- 
ment,  when  improving  the  navigation  of  the 
Mississippi  river,  of  a  levee  behind  a  plan- 
tation which  was  thereby  placed  between 
the  old  and  the  new  levee,  ia  not  a  taking 
of  property  for  which  compensation  most 
be  made.  Hughes  v.  United  States,  46:  624, 
57  L.  ed.  1374,  33  Sup.  Ct.  Rep.  1019,  230 
U.  S.  24. 

Necessity  of  making:  compensation. 
Joint  liability  to   make   compensation, 
see  Joint  Creditors  and  Debtors  2. 

10.  A  statute  which  provides  for  th? 
construction  of  fire  lines  along  the  right 
of  way  of  railroad  companies  by  appropri- 
ating a  strip  of  land  in  such  a  way  as  to 
deprive  the  owner  of  all  beneficial  nse  there- 
of, and  which  makes  no  provision  for  com- 
pensation therefor,  provides  for  a  takinf 
of  land  which  cannot  be  justified  as  s 
proper  exercise  of  the  police  power,  and. 
no  provision  for  compensation  being  made, 
is  unconstitutional.  Vreeland  v.  Fore?t 
Park  Reservation  Com.  (N.  J.  Err.  &  App-I 
46:  1062,  87  Atl.  43.5.  —  N.  J.  — . 
Payment  or  security. 

Constitutionality  of  statute  as  to,  see 
Constitutional  Law,  6. 

11.  A  statute  authorizing  a  corporation 
seeking  to  take  land  under  eminent  domain 
proceedings  to  take  possession  of  the  lai^ 
upon  the  filing  of  a  bond  with  good  and  suf- 
ficient securities  approved  by  the  court  is 
not  a  violation  of  a  constitutional  prohi- 
bition against  taking  private  property  with- 
out just  compensation  piaid  or  secured  to 
be  paid.  Carnesrie  Natural  Gas  Co.  t.  Swi- 
ger, 46:  1073,  79  S.  E.  3.  —  W.  Va,  — . 
Consequential  Injuries. 

12.  Compensation  must  be  made  for 
diminution  in  value  of  business  property 
by  the  raising  of  the  grade  of  a  railroad 
track  across  the  street,  which,  by  the  com- 
plete obstruction  of  travel  pending  the  work, 
which  is  unduly  prolonged,  and  by  causing 
permanent  difficulty  of  access,  diverts  cas- 
tomers  from  the  property,  where  the  Cnn- 
ptitution  requires  compensation  to  be  made 
for  property  damaged  for  public  use,  al- 
though  the  obstruction   is   not  within  the 
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block  where  the  injured  property  is  located. 
Powell  V.  Houston  &  T,  C.  R.  Co.  46:  615, 
135  S.  W.  1153,  104  Tex.  219.        (Annotated) 

13.  The  right  to  compensation  for  dim- 
inution of  value  of  property  by  diverting 
travel  therefrom,  because  of  the  obstruction 
of  a  street  not  within  the  block,  is  not  de- 
feated by  the  fact  that  other  property  with' 
in  the  block  is  injured  in  the  same  way, 
since  this  injury  is  different  from  that  sidf- 
fered  by  the  public  at  large.  Powell  v. 
Houston  &  T.  C.  R.  Co.  46:  615,  135  S.  W. 
1153,  104  Tex.  219. 

14.  Constitutional  liability  to  make 
compensation  for  damaging  property  for. 
public  use  does  not  extend  to  the  loss  of 
rental  value  of  property  abutting  on  a 
highway,  because  of  the  occupation  of  the 
street  with  towers  and  power  houses  nec- 
essary for  the  removal  of  a  condemned 
bridge  which  carries  the  street  across  a 
river,  and  the  construction  of  a  new  one, 
although  access  to  the  property  is  tempo- 
rarily interfered  with  by  such  structures. 
Stern  v.  Spokane,  46:  6ao,  131  Pac.  476, 
—   Wash.  — .  (Annotated) 

ENGINE. 

Injury  to  trespasser  riding  on,  see  Car- 
riers, 4. 

EQUAIi    PROTECTION    AND    PRIVI- 
LEGES. 

Sec   Constitutional   Law,  3,  4. 

EQUITY. 

Interference  by,  to  prevent  confirma- 
tion of  sale  of  property  of  cor- 
poration, see  Corporations,  8. 

Limitation  of  actions  in,  see  Limita* 
tion  of  Actions,  1,  2. 

Subrogation  in,  see  Subrogation. 

See  also  Injunction;  Specific  Perform- 
ance. 

Cases  of  fraud;  mistake;  trusts. 

Effect  of  laches  to  bar  relief  from  mis- 
take, see  Limitation  of  Actions,  2. 

1.  The  mistake  of  the  wife  and  mother 
of  a  decedent  in  regard  to  the  law  of  de- 
scents and  distributions  of  a  state  other 
than  that  of  their  residence,  which  led  to 
the  apportionment  and  transfer  of  land 
owned  by  the  decedent  at  the  time  of  his 
death  to  the  mother,  when,  under  the  stat- 
ute, the  widow  was  entitled  to  all  of  it, 
is  a  mistake  of  fact  against  which  equity 
will  relieve  unless  some  principle  of  equity 
bars  the  granting  of  such  relief.  Osincup 
V.  Henthorn,  46:  174,  130  Pac.  652,  89  Kan. 
68.  ( Annotated ) 

2.  Equity  may  direct  the  present  pay- 
ment to  the  beneficiarv  of  the  income  of  a 
fund  placed  in  trust  to  accumulate  until 
she  reaches  a  specified  ajre,  if  intellectual 
promise,  the  need  of  education,  and  necessi- 
tous circumstances,  unforeseen  by  the  tes- 
tator, have  wrought  such  a  change  in  her 
condition  that  the  creator  of  the  trust  would 
have  so  directed  had  he  foreseen  the  situa- 
tion in  which  she  finds  herself.  Bennett 
V.  Nashville  Trust  Co.  46:  43,  153  S.  W. 
84J).  —  Tenn.  — ,  (Annotated) 
46  L.R.A.(N.S.) 


Retaining:  Jurisdiction. 

3.  In  case  of  an  action  for  equitable 
relief  in  the  nature  of  protecting  the  right 
of  a  person  in  possession  of  an  office  from 
forcible  interference  until  the  title  de  jure 
shall  have  been  judicially  determined,  and 
it  appearing  that  such  title  must  be  deter- 
mined before  the  entire  controversy  between 
the  parties  can  be  set  at  rest,  and  as  mat- 
ter of  fact  the  title  may  as  well  or  better 
be  settled  in  the  pending  action  as  in  an- 
other commended  for  legal  relief,  the  court 
may,  and  should,  proceed  to  settle  the  entire 
controversy.  Ekcrn  v.  McGovern,  46:  7961 
142  N.  W.  595,  —  Wis.  — . 

ESTATES. 

Creation  of  base  or  determinable  fee 
by  lease,  see  Landlord  and  Ten- 
ant, 1. 

ESTOPPEL. 

Of  insured,  see  Insurance,  13. 
Necessity  of  pleading,  see  Pleading,  5,  7. 

Of  municipality  or  town. 

1.  A  city  is  estopped  to  open  streets 
through  property  upon  which  a  great  in- 
dustrial plant  has  been  placel  at  its  solic- 
itation, so  long  as  they  are  occupied  for  the 
purpose  of  such  plant,  where  its  mayor,  up- 
on inquiry  'by  tiie  owners  of  the  plant  as 
to  streets,  the  existence  of  which  through 
the  property  was  doubtful,  informed  them 
that  if  they  existed  they  were  of  no  use 
and  would  never  be  claimed  by  the  city,  up- 
on which  information  the  proprietors  acted 
in  establishing  the  plant.  Portland  v.  In- 
man  Poulsen  Lumber  Co.  46:  laii,  133  Pac. 
829,  —  Or.  — .  (Annotated) 

2.  Injunction  will  not  lie  at  the  suit  of 
the  town  to  prevent  the  use  by  a  bank  of 
town  orders  which  it  has  taken  as  collateral 
from  the  town  treasurer,  to  whom  it  agreed 
to  advance  money  to  pay  the  orders  upon 
his  agreement  to  assign  the  orders  to  it  as 
collateral;  since  the  town,  having  received 
the  benefit  of  tlie  agreement,  is  estopped 
to  deny  the  bank's  right  of  reimbursement. 
New  liaven- V.  Weston,  46:  gai,  86  Atl.  996, 
—  Vt.  — . 

By  Judgment. 

As  to  eflect  arid  conclusiveness  of  judg- 
ment, generally,  see  Judgment,  2-6. 

3.  A  judgment  entered  in  favor  of  a 
minor  employee  against  his  employer  in  a 
suit  by  his  next  friend,  who  was  fraudu- 
lently induced  by  the  employer's  insurer  to 
bring  an  action  for  a  nominal  amount,  is 
not  a  bar  to  an  action  by  the  minor  to  hold 
the  insurer  liable  for  the  fraud.  McGillvray 
V.  Employers'  Liability  Assur.  Corp.  46:  110, 
102  N.  E.  77,  214  Mass.  484. 

By  laches,  silence,  or  acquiescence. 

4.  Permitting  the  completion  of  a  street 
improvement  before  taking  steps  to  question 
its  validity  because  of  uncertainty  in  the 
notice  does  not  estop  the  property  owner 
from  obtaining  relief.  Johns  v.  Pendleton, 
16:  990,  133  Pac.  817,  —  Or.  — . 

By  negligence  or  fraud. 

5.  A  woman  who  permits  her  real  es- 
tate to  stand  in  the  name  of  her  husband 
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for  many  years  until  he  is  accepted  as  a 
surety,  to  release  an  attachment  of  proper- 
ty of  a  corporation  in  which  he  is  interested, 
upon  the  faith  of  the  record  title  and  his 
assertion  of  ownership  of  the  property,  is 
estopped  to  assert  her  title  against  the 
right  of  the  creditor,  although  she  was  guil- 
ty of  no  fraud  in  the  transaction.  Gold- 
berg V.  Parker,  46:  1097,  87  Atl.  555,  87 
Conn.  99.  (Annotated) 

6.  That  a  bank,  when  taking  a  note 
payable  a  certain  time  after  a  future  date, 
as  collateral  for  a  present  loan,  knows 
that  it  is  given  in  accordance  with  a  build' 
ing  contract,  by  which  it  is  not  to  be  ex- 
ecuted until  the  building  has  been  com- 
pleted and  all  liens  paid,  does  not  entitle 
the  maker  to  set  up  nonperformance  of 
the  building  contract  as  a  defense  to  the 
note,  if  it  was  made  negotiable  and  deliv- 
ered to  the  payee  before  the  time  called 
for  by  the  contract,  and  the  pledgee  did 
not  know  that  the  contractor  could  not 
or  did  not  intend  to  perform  his  contract. 
Flood  V.  Petry,  46:  861,  132  Pac.  256,  — 
Cal.  — .  (Annotated) 
Who  affected. 

7.  Where  all  of  the  interested  parties 
to  an  adoption  proceeding  appeared  be- 
fore the  county  court  of  a  county  other 
than  that  of  the  person  desiring  to  adopt 
a  child,  and  agreed  on  the  one  side  to  re- 
linquish the  child  and  consented  to  its 
adoption  on  the  condition  that  it  should 
have  full  rights  of  heirship  as  if  born  in 
wedlock,  and  on  the  other  to  adopt  and 
make  it  an  heir,  and  the  child  is  surren- 
dered to  the  custody  of  and  remains  in  the 
family  of  the  adopting  parent  until  the 
death  of  that  parent,  which  occurs  while 
the  child  is  of  tender  years,  the  collateral 
heirs  of  the  deceased  adopting  parent  are 
estopped  to  deny  the  validity  of  the  adop- 
tion proceedings  and  that  the  child  is  en- 
titled to  inherit,  notwithstanding  the 
statute  requires  a  person  desiring  to  adopt 
a  child  to  file  the  petition  of  adoption  in 
the  countv  of  his  residence.  Milligan  v. 
McLaughlin,  46:  11341  142  N.  -W.  675,  — 
Neb.  — . 

EVIDENCE. 

Rule  as  to  reducing  testimony  to  nar- 
rative form,  see  Appeal  and  Error, 
4. 

Waiver  of  objection  as  to,  see  Appeal 
and  Error,  14. 

Taking  of  additional  evidence  on  ap- 
peal-, see  Appeal  and  Error,  31. 

Constitutionality  of  statute  as  to,  see 
Constitutional  Law,    13. 

Review  by  habeas  corpus  of  errors  in 
rejection  of,  see  Habeas  Corpus,  1. 

New  trial  for  newly  discovered  evi- 
dence, see  New  Trial,  2. 

Demurrer   to,   see   Trial,    17. 

Admissibility  to  impeach  witness,  see 
Witnesses. 

Judicial  notice. 

1.  The  court  cannot  refuse  an  injunc- 
tion against  the  maintenance  of  a  gas 
holder  in  a  residence  section  of  a  municipal 
46  L.R.A.(N.S.) 


corporation,  which  is  operated  in  such 
manner  as  to  constitute  a  nuisance  to 
neighboring  property,  upon  its  own  knowl- 
edge that  it  may  and  will  be  rendered  im- 
pervious to  the  escape  of  gas,  but  thos^ 
questions  must  be  determined  from  the 
evidence  offered  to  establish  them.  Ro- 
mano V.  Birmingham  R.  L.  &  P.  Co.  46: 
64a,  62  So.  677,  —  Ala.  — . 
Presumptions  and  burden  of  proof. 

Error    in   instruction   as   to   presump* 
^    tions,  see  Appeal  and  Error,  15,  20. 

Instructions     as     to     presumption     of 
good  character,  see  Trial,  20. 

See  also  infra,  25. 

Error    in    instruction   as   to    presump- 
tions, see  Appeal  and  Error,  20. 

2.  Under  a  statute  making  seduction 
of  a  woman  of  previous  chaste  character 
punishable,  prior  chastity  must  be  proved, 
and  cannot  be  presumed;  at  least,  where 
such  was  the  judicial  interpretation  of  the 
statute  in  the  state  from  which  it  was 
adopted.  State  v.  Holter,  46:  376,  142  N. 
W.  657,  —  S.  D.  — . 

3.  The  facts  that  an  automobile  was 
owned  by  the  defendant,  and  that  the  same 
was  negligently  operated  by  an  employee, 
do  not  make  a  prima  facie  case  of  liability 
against  the  owner,  unless  it  appears  that 
tlie  employee  was  driving  the  automobil? 
with  authority,  express  or  implied,  of  the 
owner.  White  Oak  Coal  Co.  v.  Rivoux,  46: 
logi,  102  N.  E.  302,  —  Ohio  St.  — . 

(Annotated) 

4.  A  bookkeeper  or  cashier  employed 
in  the  office  of  a  company  is  not  pre- 
sumed, from  that  fact  alone,  to  have  the 
implied  authority  to  use  or  operate  an 
automobile  purchased  and  owned  by  the 
company  for  the  use  and  purposes'  of  a 
traveling  salesman.  White  Oak  Coal  Co. 
V.  Rivoux,  46:1091,  102  N.  E.  302,  —  Ohio 
St.  — . 

5.  The  statute  requiring  a  railroad 
company  to  prove  care  in  case  stock  is 
killed  or  injured  by  its  locomotive  doe^ 
not  apply  to  injury  to  stock  falling  through 
a  trestle  in  fleeing  from  a  locomotive. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Garth,  46: 
430,  69  So.  640,  —  Ala.  — . 

6.  A  statute  requiring  signals  when  a 
train  approaches  a  road  crossing  is  for  the 
benefit  of  roaming  animals  as  well  as  per- 
sons, and  the  railroad  company  must,  to 
relieve  itself  from  the  statutory  presump- 
tion of  negligence  which  arises  from  the 
killing  of  animals  upon  its  tracks,  show 
that  it  gave  the  required  signals  upon  ap- 
proaching the  crossing  at  which  the  animals 
were  killed.  Campbell  v.  Mobile  &  O.  R. 
Co.  46:  881,  157  S.  W.  931,  154  Ky.  582. 

(Annotated) 

7.  The  burden  of  showing  care  is  upon 
a  surgeon  who  leaves  a  sponge  inclosed  in 
a  wound  after  the  performance  of  an 
operation.  Davis  y.  Kerr,  46:6x1,  86  Atl. 
1007,  239  Pa.  351. 

8.  Personal  service  of  notice  cannot  be 
presumed  to  uphold  a  decree  distributing 
a  decedent's  estate,  where  it  recites  that 
from  the  affidavits  on  file  the  court  finds 
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that  due  notice  was  given,  where  the  only 
affidavits  on  file  show  attempted  service 
by  .publication,  which  did  not  meet  the 
statutory  requirements.  Teynor  v.  Heible, 
46:1033,  133  Pac.  1,  —  Wash.  — . 

9.  The  presumption  of  murder  which 
arises  from  the  wilful,  intentional  killing 
of  one  man  by  another  does  not  prohibit 
the  latter  from  showing  that  the  killing 
was  done  in  self-defense.  State  v.  Larkin, 
46:13,  157  S.  W.  600,  260  Mo.  218. 

10.  The  state  need  not  prove  the  intoxi- 
cating quality  of  liquor,  with  the  illegal 
Bale  of  which  one  is  charged,  if  it  is  with- 
in a  class  expressly  defined  as  such  by  the 
legislature,  but  must  prove  such  quality  as 
to  all  beverages  which  do  not  fall  within 
the  classes  designated  by  the  statute  as 
intoxicating.  Ex  parte  Lockman,  46:  759, 
110  Pac.  253,  18  Idaho,  466. 

11.  Upon  trial  of  an  indictment  for  sell- 
ing intoxicating  drinks,  if  the  evidence 
shows  a  sale  of  beer,  the  state  has  made 
a  prima  facie  case  for  conviction,  and  need 
not  give  evidence  that  the  beer  is  intoxi- 
cating. State  V.  Durr,  46:764,  71  S.  E. 
767,  69  W.  Va.  251. 

Documentary  evidence. 

12.  A  requisition  for  a  fugitive  frpm 
justice  under  the  official  signature  of  the 
governor,  and  under  the  great  seal  of  the 
state,  cannot  be  impeached  by  affidavits  of 
strangers  that  the  governor  stated  that 
he  did  not  sign  the  requisition.  State  ▼. 
Massee,  46:781,  79  S.  E.  97,  —  S.  C.  — . 

13.  The  court  may,  in  a  habeas  corpus 
proceeding  to  release  one  arrested  as  a 
fugitive  from  justice,  consider  telegrams 
from  the  governor  of  the  demanding  state 
and  of  the  state  upon  which  the  demand 
ivas  made,  to  the  enect  that  the  requisition 
had  been  withdrawn.  State  v.  Massee,  46: 
781,  79  S.  E.  97,  —  S.  C.  — . 

Opinions   and   conclnsions. 

14.  A  physician  who  has  attended  a 
person  injured  by  another's  alleged  negli- 
l^cnce  may,  in  an  action  to  hold  the  latter 
liable  for  the  injury,  testify  as  to  what 
might  have  been  the  cause  of  headache 
from  which  the  injured  person  suffers. 
Strever  v.  Woodard,  46:644,  141  N.  W.  931, 
—  Iowa,  — . 

Hearsay;  declarations;  res  gestee. 

15.  The  calling,  in  an  action  on  an  acci- 
dent insurance  policy,  of  a  physician  who 
attended  insured  shortly  after  his  injury, 
does  not  render  admissible  evidence  01  an- 
other physician  who  made  an  examination 
of  him  at  a  different  time,  where  the  stat- 
ute prohibits  the  disclosure  by  a  physician 
without  consent  of  any  information  con- 
fidential in  its  nature,  acquired  in  attend- 
ing a  patient  in  a  professional  capacity, 
and  necessary  to  enable  him  to  act  in  that 
capacity.  Mays  v.  New  Amsterdam  Casual- 
ty Co.  46:1108,  40  App.  D.  C.  249. 

16.  A  statement  of  an  employee  who 
had  fallen  from  a  ladder,  made  in  response 
to  a  question  while  he  was  lying  on  the 
floor,  that  the  ladder  bent  under  him,  is 
narrative,  and  not  spontaneous,  and  is 
therefore  not  admissible  as  rea  gestoB  in  an 
46  L.RJ^.(N.S.) 


action  to  hold  his  employer  liable  for  the 
injury.      Greener   v.   General    Electric    Co. 
46:975,  102  N.  E.  527,  209  N.  Y.  135. 
Relevancy  and  materiality. 

17.  In  prosecutions  for  keeping  a  house 
of  ill  fame,  it  is  competent  to  introduce 
evidence  of  the  general  reputation  of  the 
house  in  the  neighborhood  in  which  it  is 
situated,  as  to  its  being  a  place  where 
lewd  and  lascivious  persons  of  both  sexes 
congregate  for  the  purpose  of  unlawful  co- 
habitation and  sexual  intercourse.  Put- 
man  V.  State,  46:  593,  132  Pac.  916,  —  Okla. 
Grim.  Rep.  — . 

18.  One  charged  with  deceit  in  making 
false  representations  for  another  to  act 
upon  may  testify  as  to  the  int«nt  with 
which  they  were  made.  Beach  v.  Beach, 
46:98,  141  N.  W.  921,  —  Iowa,  — . 

19.  Evidence  that  in  conspicuous  places 
in  a  baseball  park  grand  stand  the  man- 
agement posted  signs  in  large  letters,  stat- 
ing that  it  would  not  be  responsible  for 
injuries  received  from  thrown  or  batted 
balls,  is  admissible  as  tending  to  prove  a 
precaution  taken  to  warn  spectators  of  the 
peril  incident  to  watching  the  game.  Wells 
V.  Minneapolis  Baseball  &  A.  Asso.  46:606, 
142  N.  W.  706,  122  Minn.  327. 

20.  Upon  trial  of  one  for  homicide  in 
killing  the  husband  of  a  woman  with  whom 
he  was  found  in  company  alter  dark,  under 
a  tree,  at  which  place  the  homicide  oc- 
curred, beer  bottles  found  there  at  the  time 
are  admissible  in  evidence.  State  v.  Lar- 
kin, 46:13,  167  S.  W.  600,  250  Mo.  218. 

21.  Evidence  of  the  commission  of  simi- 
lar crimes  at  other  times  is  not  admissible 
against  one  on  trial  for  commission  of  a 
crime  against  nature.  State  v.  Start, 
46:a66,  132  Pac.  512,  —  Or.  — . 

(Annotated) 

22.  In  defense  of  an  indictment  for  sell-' 
ing  intoxicating  drinks,  the  artlolo  sold 
being  labeled  "Temperance  Beer,"  tho  de^ 
fendant  has  the  right  to  show  that  it  is 
not  intoxicating.  State  v.  Durr,  46:764, 
71  S.  E.  767,  69  W.  Va.  251. 

23.  Upon  the  question  of  usury  because 
of  a  bonus  taken  by  the  lender's  agent,  who 
claims  that  the  bonus  was  for  services  per- 
formed by  him  for  the  borrower,  evidence 
of  the  performance  of  such  services  is  ad- 
missible. Brown  v.  Johnson,  46:1157,  134 
Pac.  590,  —  Utah,  — . 

24.  Upon  the  question  of  usury  in  a 
loan,  evidence  of  the  agent  of  the  borrower, 
who  secured  the  loan,  as  to  the  transactions 
attending  it,  is  admissible.  Brown  v.  John- 
son, 46:1x57,  134  Pac.  590,  —  Utah,  — . 
Weight,  effect,  and  sufficiency. 

Sufficiency  of  evidence  to  go  to  jury, 

see  Trial,  2-4. 
Refusal    of    charge    on    circumstantial 

evidence,  see  Appeal  and  Error,  24. 

25.  That  a  person  delirious  from  fever 
fell  from  a  window  to  his  death  does  not 
establish  suicide  as  matter  of  law,  since 
the  presumption  against  aelf-destruction  is 
sufficient  to  sustain  a  finding  that  the  fall 
was  accidental,  and  not  intentional.  Bohaker 
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V.  Travelers'  Ins.  Co.  46:543,  102  X.  E.  342, 
215  Mass.  32. 

20.  VVben  a  defendant  in  a  divorce  case 
pleads  a  counter-matrimonial  ofTensc 
against  the  petitioner  in  bar  of  the  suit, 
the  oflfense  so  pleaded  is  not  made  out  un- 
less supported  by  corroborating  evidence 
the  same  as  though  it  were  made  the  basis 
of  an  application  for  divorce.  Rogers  v. 
Rogers  (N.  J.  Err.  &  App.)  46:711,  86  Atl. 
035,  —  N.  J.  — . 

27.  That  an  application  for  insurance, 
if  passed  on,  would  nave  been  accepted,  may 
be  found  from  evidence  that  the  applicant 
was  young,  his  character  good,  his  occu- 
pation not  hazardous,  and  that  he  had 
passed  a  satisfactory  examination  and  been 
r(>commended  by  the  examining  physician. 
l)u£fy  V.  Bankers'  L.  Asso.  46:25,  139  N. 
W.  1087,  —  Iowa,  — . 

28.  Evidence  of  certain  men  who  went 
to  a  house,  that  they  were  told  by  the  de- 
fendant in  a  prosecution  for  maintaining  a 
bawdyhouse,  who  met  them  there,  that  she 
kept  girls  there,  and  were  invited  by  her 
to  go  to  a  room  where  the  girls  were, 
whereupon  they  did  so  and  one  of  the  wit* 
ncsses  nad  sexual  intercourse  in  a  room  in 
the  house  with  a  girl  whom  he  found  there, 
in  connection  wit^  evidence  of  the  reputa- 
tion of  the  house  as  being  a  house  of  ill 
fame,  is  sufficient  to  warrant  a  verdict 
finding  the  defendant  guilty  of  keeping  a 
bawdynouse.  Putman  v.  State,  46:593,  132 
Pac.  916,  —  Okla.  Crim.  Rep.  — . 

29.  Evidence  of  the  general  reputation 
of  a  house  as  being  a  house  of  ill  fame 
will  not  alone  support  a  verdict  against  a 
defendant  for  keeping  such  a  house,  but 
must  be  corroborated  by  some  other  fact 
or  circumstance  tending  to  prove  the  char- 
acter of  the  house.  Putman  v.  State,  46: 
593,  132  Pac.  916,  —  Okla.  Crim.  Rep.  — 

(Annotated) 

30.  The  inability  of  one  of  three  wit- 
nesses present  at  about  the  time  of  the 
commission  of  a  crime  to  identify  accused 
as  the  person  who  was  seen  at  the  place 
where  it  was  committed,  and  who  the  evi- 
dence tends  to  show  did  the  deed,  is  not 
significant  as  against  his  explicit  identifi- 
cation by  the  other  two,  and  his  own  volun- 
tary confession  of  guilt.  People  v.  Lingley, 
46:  34a,  101  N.  E.  170,  207  N.  Y.  396. 
Admissibility  under  particular  plead- 
ings. 

31.  An  ordinance  authorizing  the  con- 
struction of  a  bridge  approach  in  a  public 
street  is  admissible  under  the  general  issue 
in  an  action  to  hold  the  municipality  and 
the  railroad  company  constructing  the 
bridge  liable  for  injuries  thereby  caused  to 
the  property  of  an  abutting  owner.  Wal- 
ters V.  Baltimore  &  O.  R.  Co.  46:1138,  88 
Atl.  47,  120  Md.  644. 

Variance. 

32.  A  plea  of  former  action  pending  in 
favor  of  All)ert  Milbra,  administrator  of 
Edward  Milbra,  deceased,  is  not  supported 
by  a  record  showing  an  action  in  favor  of 
Albert  Milburn,  administrator  of  Edward 
Milburn,  deceased,  even  though  it  is  at- 
46  li,R.A.(N,S.) 


tempted  to  show  by  parol  that  the  parties 
are  in  fact  the  same.  Milbra  v.  SIos&- 
Shefiield  Steel  &  Iron  Co.  46:274,  62  So. 
176,  —  Ala.  — . 

EXCAVATIONS. 

In  streets,  see  Highways,  8. 

EXECUTION. 

Exemption  from,  see  Exemptions. 
Levy  on,  see  Levy  and  Seizure. 
Of  will,  see  Wills,  2. 

EXECUTIVE  DEPARTBIENT. 

Relation  of,  to  courts,  see  Courts,  1-6. 

EXECUTORS        AND        ADMINISTRA 

Tons. 

Requiring  bond  of  administrator  as  cor- 
dition  of  paying  over  to  him  de- 
posit of  intestate,  see  Bonds,  6. 

Recovery    by,    for    death    intentional'..'    . 
inflicted,  see  Death. 

Variance  as  to  name  between  plead 
ing  and  proof  where  plea  of  formri 
action  pending  is  set  up,  see  E^i 
dence,  32. 

Right  of  administrator  to  maintain 
action  for  neglect  of  insurance 
company  to  act  upon  application 
for  insurance,  see  Fartics,  2. 

Pleading  in  action  by  administrat<rr, 
see  Pleading,  6. 

Appointment. 

1.  A  probate  court  which  has  appoint- 
ed an  administrator  for  an  estate  as  that 
of  a  person  designated  by  the  wrong  nao<? 
may  ignore  such  appointment  and  appoint 
another  administrator  for  the  estate  under 
the  proper  name,  without  subjecting  its 
action  to  collateral  attack.  Milbra  ^. 
SlossSheffield  Steel  &  Iron  Co.  46:274,  62 
So.  176,  —  Ala.  — .  (Annotated  I 
Distribution. 

Presumption  as  to  service  of  notice  t' 
uphold  decree  of  distribution,  s«« 
Evidence,  8. 

Collateral  attack  on  decree  of  distribu- 
tion, see  Judgment,  2. 

2.  Under  a  statute  making  life  insur- 
ance distributable  according  to  the  law  of 
distribution,  free  from  the  claims  of  credit-  1 
ors,  it  cannot  be  subjected  to  the  year's 
support  of  the  widow,  which,  by  statute,  i*  j 
to  be  set  apart  out  of  the  money  on  hand 
or  due,  or  other  assets.  Agee  v.' Saunders, 
46:788,  157  S.  W.  64,  127  Tenn.  680. 

( Annotated  i 

EXEMPLARY  DAMAGES. 

See  Damages,  1. 


EXEMPTIONS. 

1.  Under  the  Iowa  statutes  a  debtor 
claiming  property  levied  on  under  the  exe- 
cution to  be  exempt  need  not  state  the 
extent  of  his  interest  in  the  property,  from 
whom  acquired,  the  consideration  paid,  &n<i 
the  nature  of  the  interest  claimed  by  tie 
execution  creditor.  Sherman  v.  Hann,  46- 
287,  141  N.  W.  934,  —  Iowa,  — . 

2.  That  a  physician  owns  only  a  bslf 
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interest  in  a  safe  of  which  he  is  in  pos- 
session, which  he  uses  in  his  business, 
does  not  prevent  his  claiming  it  to  be 
exempt  from  execution.'  Sterman  t.  Hann, 
46:  287,  141  N.  W.  934,  —  Iowa,  -— . 

3.  A  safe  used  by  a  physician  in  his 
business  for  the  keeping  of  his  instruments 
and  books  and  medicines  is  exempt  from 
execution.  Sterman  t.  Hann,  46:287,  141 
X.  W.  934,  —  Iowa,  — .  (Annotated) 

EXPERT  TESTIMONY. 

In  general,  see  Evidence,  14. 

KXTERNAL,    VIOLENT,    AND    ACCI- 
DENTAIi  3fEANS. 

Injury  or  death  of  insured  by,  see  In- 
surance, 16. 

EXTRADITION. 

Power  of  courts  as  to  extradition 
treaty,  see  Courts,  3. 

Persons  subject  to. 

1.  There  is  no  principle  of  interna- 
tional  law  by  which  citizens  of  the  country 
of  the  asylum  are  excepted  out  of  an  extra- 
dition convention  for  the.  surrender  of 
"persons,"  where  no  such  exception  was 
made  in  the  treaty  itself.  Charlton  v. 
Kelly,  46:397,  57  L.  ed.  1274,  33  Sup.  Ct. 
Rep.  945,  229  U.  S.  447. 

2.  Citizens  of  the  country  of  asylum 
are  "persons"  within  the  meaning  of  the 
extradition  treaty  of  1868  with  Italy,  by 
which  the  two  governments  mutually  agree 
to  deliver  lip  all  persons  who,  having  been 
convicted  of  or  charged  with  nny  of  the 
crimes  specified,  committed  within  the  juris- 
diction of  one  of  the  contracting  parties, 
shall  seek  an  asylum  in  the  other.  Charl- 
ton V.  Kelly,  46:397,  67  L.  ed.  1274,  33  Sup. 
Ct.  Rep.  945,  229  U.  S.  447. 
Proceedings. 

Evidence  in  extradition  case,  see  Evi- 
dence, 12,  13. 

Impeaching  requisition  by  affidavits  of 
strangers,  see  Evidence,  12. 

Review  on  habeas  corpus^  see  Habeas 
Corpus,  1,  2. 

3.  The  requirement  in  the  supplemen- 
tal extradition  treaty  of  1884  with  Italy, 
following  provisions  for  arrest  upon  the 
exhibition  of  a  certificate  from  the  Secre- 
tary of  State,  attesting  that  a  requisition 
has  been  made,  and  for  the  remand  of  the 
accused  to  prison  until  a  formal  demand 
for  extradition  shall  be  made  and  supported 
by  evidence,   that   if   "the   requisition,   to- 

?:ether  with  the  documents  above  provided 
or,"  shall  not  be  made  within  forty  days 
from  the  date  of  arrest,  the  accused  shall 
be  set  at  liberty,  cannot  be  deemed  to  mean 
that  "formal  demand"  must  be  proved  in 
the  preliminary  proceedings  within  forty 
days  after  arrest,  in  view  of  the  provisions 
of  U.  S.  Rev.  Stat.  §  6270,  applicable  to  a. 
foreign  extradition  proceeding,  authorizing 
the  committing  magistrate,  upon  com- 
plaint charging  one  of  the  crimes  named 
in  an  extradition  treaty,  to  issue  his  war- 
rant of  arrest,  to  hear  the  evidence  of 
46  L,R.A.(N.8.) 


ciiminality,  to  commit  the  accused  to  jail, 
and  to  certify  his  conclusions  to  the  Secre- 
tary of  State,  who,  under  §§  5272,  5273, 
may  issue  his  warrant  for  the  surrender 
of  the  accused  upon  requisition  of  the 
proper  authorities.  Charlton  v.  Kelly,  46: 
397,  57  L.  ed.  1274,  33  Sup.  Ct.  ilep.  945, 
229  U.  S.  447. 

4.  Th^  right  to  introduce  evidence  of 
the  insanity  of  the  accused  in  proceedings 
for  the  extradition,  conformably  with  the 
treaty  with  Italy  of  1868  (15  Stat,  at  L. 
629),  of  a  fugitive  from  justice,  was  not 
given  by  the  act  of  1882  (22  Stat,  at  L. 
215,  chap.- 378),  §  3,  providing  the  means, 
in  foreign  extradition  proceedings,  for  ob- 
taining the  testimony  and  for  the  payment 
of  the  fees  of  witnesses  whose  evidence  is 
material  to  the  defense,  and  without  which 
the  accused  cannot  safely  go  to  trial,  since 
Congress  cannot  be  deemed  to  have  intended 
by  this  statute  to  depart  from  the  pro- 
vision of-  the  first  article  of  the  treaty 
which  requires  that  a  surrender  shall  be 
made  upon  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where 
the  fugitive  shall  be  found,  would  justify 
his  arrest  and  commitment  if  the  crime 
Iiad  been  there  committed.  Charlton  v. 
Kelly,  46:  397,  57  L.  ed.  1274,  33  Sup.  Ct. 
Rep.  945,  229  U.  S.  447.  (Annotated) 

PACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  17,  18. 

FAIililNG  OBJECTS. 

Injury  to  employee  by,  see  Master  and 
Servant,  8. 

FALSE  IMPRISONMENT. 

Liability  of  carrier  for  arrest  of  pas- 
senger, see  Carriers,  3. 

FEIiliOW  SERVANTS. 

See  Master  and  Servant,  16-19. 

FIDUCIARY   RELATION. 

Between  corporation  and  its  officers, 
see  Corporations,  3. 

FINDINGS. 

Conformity  of  judgment  to,  see  Judg- 
ment, 1. 
By  court,  see  Trial,  25. 

FINES. 

Due  process  of  law  as  to,  see  Consti- 
tutional Law,  11. 

FIRE  DEPARTMENT. 

Fireman  riding  free  on  street  car  as 
passenger,  see  Carriers,  2. 

Liability  for  failure  to  furnish  water 
for,  see  Waters,  4. 

FIRE  INSURANCE. 

See  Insuranc^t 
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FIRES. 

Taking  private  property  in  providing 
for  fire  lines  along  railroad  right 
of  way,  see  Eminent  Domain,  10. 

Measure  of  damages  for  destruction  of 
meadow  by,  see  Damages,  9. 

Effect  of  destruction  of  building  by,  on 
easement  of  adjoining  owner  in 
party  wall,  see  Party  Wall. 

Private  action  for  loss  by,  resulting 
from  insufficient  water  supply,  see 
Waters,  4. 

FIXTURES. 

Tenant's  rights  as  to  fixtures,  see  Land- 
lord and  Tenant,  2-4. 

A  frame  building  covering  30  by  50 
feet  of  space,  erected  by  a  tenant  on  the 
leased  property,  which  is  placed  on  a  cement 
foundation  and  is  connected  by  a  shed  with 
the  building  on  the  lot  when  the  lease  was 
taken,  and  which  is  used  as  a  garage  and 
repair  shop,  may  be  removed  at  the  end  of 
the  term  as  a  trade  fixture  if  it  can  be  done 
without  injury  to  the  premises.  Ray  v. 
Young,  46:  947i  142  N.  W.  393,  —  Iowa,  — . 

FliAG  STATION. 

Punitive  damages  for  refusal  to  stop 
train  at  flag  station,  see  Damages, 
1. 

FORD. 

Liability  for  drowning  of  traveler  at, 
see  Highways,  9. 

Proximate  cause  of  death  of  person  at- 
tempting to  cross,  see  Proximate 
Cause,  2. 

FOREMAN. 

As  fellow  servant,  see  Master  and  Serv- 
ant, 17,  18. 

FORFEITURE. 

Of  license,  see  License. 
Of  right  to  cut  or  remove  timber,  see 
1  imber. 

FORGERY. 

Of  check,  see  Checks. 

FORMER  JEOPARDY. 

See  Criminal  Law,  3,  4. 

FRAUD  AND  DECEIT. 

Conditions  precedent  to  suit  based  on, 
see  Action  or  Suit,  1. 

Measure  of  damages  for,  see  Damages, 
6. 

Evidence  in  action  for,  see  Evidence,  18. 

Transfers  in  fraud  of  creditors,  see 
Fraudulent  Convevances. 

In  securing  insurance  policy,  see  In- 
surance, 10. 

Joinder  of  parties  plaintiff  in  action 
for,  see  Parties,  3. 

Use  of  mails  to  defraud,  see  Post- 
office. 

1.  An  insurer  of  an  employer  who 
fraudulently  induces  the  guardian  of  a 
minor  employee  injured  by  the  employer's 
46  L.R.A.(N.S.) 


negligence,  to  bring  an  action  for  the  In- 
juries for  a  nominal  sum,  and  secures  entry 
of  the  judgment  therein,  is  liable  to  the 
minor  for  the  full  amount  of  the  actual 
damages  caused  by  the  injury.  McGillrray 
V.  Employers'  Liability  .cissur.  Corp.  46: 
iio^  102  N.  £.  77,  214  Mass.  484. 

( Annotated  1 

2.  A  person  who,  to  induce  a  niarTia;?*^ 
with  her  son,  falsely  represents  that  the  $o& 
is  the  owner  of  certain  specified  real  estate, 
is  liable  in  damages  to  a  woman  who  enters 
into  a  marriage  with  the  son  in  reliance  on 
the  representations.  Beach  v.  Beach,  46: 
98,  141  N.  W.  921,  —  Iowa,  — . 

(Annotated] 

3.  To  render  one  liable  in  danaages  for 
deceit,  he  must  have  knowingly  made  a 
false  representation  with  intent  to  deceive, 
and  'it  must  have  been  acted  upon  by  an- 
other to  his  injury,  without  notice  of  the 
falsity.  Beach  y.  Beach,  46:  98,  141  N.  W. 
021,  —  Iowa,  — . 

FRAUDULENT  CONVEYANCES. 

Constitutionality  of  bulk  sales  law,  see 
Constitutional  Law,  14. 

1.  It  is  not  fraud  on  creditors  to  con- 
vey a  homestead  to  avoid  a  debt.  Freeman 
V.  Funk,  46:  487,  117  Pac.  1024,  85  Kan.  473. 

2.  A  chattel  mortgage  covering  a  stork 
of  merchandise,  where  the  mortgagor  re- 
mains in  possession,  and  has  the  usual  right 
of  redemption,  creates  a  lien  only,  and  deoi 
not  pass  .title,  and  is  not  a  sale,  exchans^p. 
or  assignment  within  the  meaning  of  the 
Oklahoma  bulk  sales  law,  and  is  therefore 
not  within  the  inhibition  of  said  statute 
against  a  transfer  without  notifying  credit- 
tors.  Noble  V.  Ft.  Smith  Wholesale  Grocery 
Co.  46:  455,  127  Pac.  14,  —  Okla.  — . 

FRIGHT. 

Of  horse,  see  Railroads. 

FUGITIVES. 

Extradition  of,  see  Extradition. 

GAMING. 

Sending  through  mails  offer  to  sell 
loaded  dice  and  marked  playing 
cards,  see  Postoffice. 

GARNISHMENT. 

As  to  attachment,  see  Attachment. 

A  soldiers'  home  established  on  land, 
jurisdiction  over  which  is  ceded  to  tht 
Federal  government,  is  not  subject  to  gar- 
nishment  in  a  state  court  for  a  debt  due 
a  citizen  of  the  state,  under  a  statute  pt-r- 
mitting  all  corporations  having  a  place  of 
business  or  doing  business  within  the  stiiie 
to  be  summoned  as  trustee.  Brooks  Hard- 
ware Co.  V.  Greer,  46:  301,  87  Atl.  889.  — 
Me.  — .  (Annotated) 

GAS. 

Natural  gas,  see  Natural  Gas. 
Abatement  of  nuisance  resulting  from 
pollution  of  air  by,  see  Nuisancfs, 
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Tax  on,  see  Taxes,  !• 

<iOVERNOR. 

Interference  of  courts  with,  see  Courts 

2-6. 
Injunction  against,  see  Injunction,  3. 
Power  as  to  filling  vacancy  in  office,  see 

Officers,  1. 

The  power  possessed  by  the  governor 
for  the  removal  of  an  officer  does  not  in- 
clude, or  have  incidental  thereto,  power 
forcibly  to  install-  a  successor.  Ekern  v. 
McGovern,  46:  796,  142  N.  W.  695,  —  Wis. 


GRADE. 

Injury  from  fixing  and  changing  street 
grade,  see  Highways,  3-5. 

GRANT. 

Of  land  under  water,  see  Waters,  1,  2. 

GROUND  RENT. 

Stipulation  for,  in  lease,  see  Landlord 
and  Tenant,  1. 

GUARANTY. 

Right  of  guarantor  to  benefit  of  pro- 
vision for  attorneys*  fees,  see  At- 
torneys* Fees. 

Recovery  by  guarantor  of  note  from 
accommodation  makers,  see  Bills 
and  Notes,  3,  4. 

Of  payment  of  note  by  president  of 
corporation,  see  Corporations,  4. 

Right  of  guarantor  paying  note  to  in- 
terest, see  Interest. 

GUARDIAN  AD  lilTEM. 

For  insane  person,  see  Incompetent  Per- 
sons. 

GUARDIAN  AND  WARD. 

Guardian  for  insane  person,  see  Incom- 
petent Persons. 

GUARDS. 

On  dangerous  machinery,  see  Charities, 
6;  Master  and  Servant,  10. 


HABEAS  CORPUS. 

Right  to  release  on  bail,  see  Bail  and 
Recognizance. 

Scope  of  writ;  questions  considered. 

1.  Mere  errors  in  the  rejection  of  evi- 
dence in  extradition  proceedings  are  not 
subject  to  review  by  a  writ  of  habeas  cor- 
pus. Charlton  v.  Kelly,  46:  397,  57  L.  ed. 
1274,  33  Sup.  Ct.  Rep.  945,  229  U.  S.  447. 

2.  Relief  by  habeas  corpus  'will  not  be 
^(ranted  to  inquire  into  a  detention  under 
an  extradition  warrant  if  the  magistrate 
issuing  such  warrant  had  jurisdiction  of  the 
person  of  the  accused  and  of  the  subject- 
matter,  and  had  before  him  competent  legal 
evidence  of  the  commission  of  the  crime  with 
which  he  was  charged  in  the  complaint, 
which,  according  to  the  local  law,  would 
justify  his  apprehension  and  commitment  j 
for  trial  if  the  crime  had  been  committed 
46  L.RJ^.(N.S.)  80 


within  the   state.     Charlton  v.  Kelly,  46: 
397,  67  L.  ed.  1274,  33  Sup.  Ct.  Rep.  945. 
229  U.  S.  447. 
Procednre. 

Evidence  in  habeas  corpus  case,  see  Evi- 
dence, 12, 13. 

3.  One  who,  having  been  released  on 
bail  under  a  writ  of  habeas  corpus  from 
custody  to  which  he  had  been  committed  in 
interstate  rendition  proceedings,  as  a  fugi- 
tive from  justice,  cannot  be  discharged  from 
custody  and  have  his  bond  canceled  during 
his  absence  from  court.  State  v.  Massee, 
46:  781,  79  S.  E.  97,  —  S.  C.  — . 

HARMLESS  ERROR. 

See  Appeal  and  Error,  19-27. 

HEAIiTH. 

Question  for  jury  as  to  truthfulness 
of  statements  in  insurance  applica- 
tion as  to,  see  Trial,  16. 

HEARING. 

Necessity  of,  to  constitute  due  processy 
see  Constitutional  Law,  12. 

HEARSAY. 

Evidence  of,  see  Evidence,  16,  16. 

HEIRS. 

Estoppel  of,  see  Estoppel,  7. 

HIGHWAYS. 

Estoppel  of  city  to  open,  see  Estoppel, 
1. 

Right  to  compensation  for  obstructing 
access  to  street,  see  Eminent  Do- 
main, 8,  12,  14. 

Rights  as  to  trees  or  materials  in  street. 

Measure  of  damages  for  injury  to  or . 
destruction  of  trees,  see  Damages, 
10. 

1.  A  property  owner  whose  title  runs  to 
the  center  of  the  street  may  maintain  an 
action  against  the  adjoining  property  owner 
for  removing  a  tree  between  the  sidewalk 
and  the  curve,  which  was  on  the  boundary 
line  between  the  two  lots.  Blalock  v.  At- 
wood,  46:  3,  157  S.  W.  694,  154  Ky.  394. 

(Annotated) 

2.  A  dealer  in  building  materials  has 
no  right  to  store  in  the  street  adjoining  his 
yard,  even  temporarily,  lumber  for  which 
there  is  no  room  in  the  yard.  Dougherty  v. 
St.  Louis,  46:  330,  158  S.  W.  326,  —  Mo.  — . 
Improvements;  repairs. 

Judgment  on  appeal  in  action  for  dam- 
ages resulting  from,  see  Appeal  and 
Error,  29. 

Measure  of  damages  for  injury  result- 
ing from,  see  Damages,  10. 

Injury  resulting  from,  as  a  taking  of 
property,  see  Eminent  Domain,  8. 

Evidence  in  action  for  injury  resulting 
from,  see  Evidence,  31. 

Joint  liability  for  injury  resulting 
from  change  of  grade,  see  Joint 
Creditors  and  Debtors,  2,  3. 

Public  improvements  generally,  see 
Public  Improvements. 
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3.  A  municipality  owning  a  street  in 
fee  is  liable  to  an  abutting  lot  owner  for 
damages  caused  by  a  lowering  of  the  nat- 
ural grade  of  the  street.  Stocking  v.  Lin- 
coln, 46:  107,  142  N.  W.  104,  —  Neb.  — . 

4.  An  award  of  damages  in  an  eminent 
domain  proceed in<v  to  condemn  a  portion  of 
an  abutting  lot  for  a  slope  in  order  to  raise 
the  grade  of  a  highway  will  not  preclude 
an  action  to  hold  the  municipality  liable  for 
damages  for  injuries  caused  by  the  buckling 
of  the  surface  of  the  lot  and  the  extension 
of  the  slope  because  the  earth  proved  to  be 
unstable  under  the  weight  of  the  fill. 
Tlinckley  v.  Seattle,  46:  727,  132  Pac.  855, 
—  Wash.  — . 

5.  The  fact  that  the  owner  of  property 
abutting  on  a  highway  changes  its  surface 
to  adapt  it  to  use  in  connection  with  the 
street  grades  does  not  prevent  his  holding 
the  city  liable  for  injuries  to  it  by  the 
buckling  of  the  surface  in  consequence  of 
a  fill  in  the  street,  although  it  might  not 
have  been  alTected  if  it  had  been  left  in  its 
natural  condition.  Hinckley  v.  Seattle,  46: 
737,  132  Pac.  855,  —  Wash.  — . 
Liability   for  injuries  on. 

Liability  of  contractor  to  indemnify 
city,  see  Bonds,  4. 

Liability  for  injury  due  to  negligent 
driving,  see  Negligence,  1. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause,  2. 

Correctness  of  instruction  in  action  for 
injury,  see  Trial,  22. 

6.  A  municipal  corporation  is  liable  for 
injuries  eausod  by  the  fall  of  a  pile  of 
lumber  which  it  permits  to  be  stored  in 
the  street  by  a  dealer,  upon  a  boy  who  is 
playing  arougd  it,  although  the  lumber 
had  been  in  the  street  only  a  short  time. 
Dougherty  v.  St.  Louis,  46:  330,  158  b.  W. 
.326,  —  Miss.  — .  (Annotated) 

7.  The  duty  of  a  municipal  corporation 
to  keep  its  sidewalks  safe  does  not  require 
it  to  keep  a  covering  of  a  stairway  leading 
from  the  sidewalk  to  the  cellar  of  an  ad- 
joining building  safe  as  a  standing  place 
for  persons  wishing  to  look  through  the 
windows  of  the  building.  Tjouisville  v. 
Hayden,  46:  "93,  li>7  S.  W.  4,  154  Ky.  258. 

8.  A  municipal  corporation  which  closes, 
by  means  of  barricades,  a  street  in  which 
a  deep  sewer  is  being  laid,  is  not  liable  for 
injury  to  a  child  which  passes  the  barricade 
and  slips  into  the  trench  from  a  pile  of 
sand  deposited  by  the  side  of  the  trench  for 
use  in  the  work,  upon  which  he  goes  to 
play,  in  the  absence  of  anything  to  charge  it 
with  notice  of  some  special  danger  to  chil- 
dren in  the  conditions  which  exist.  Johnson 
v.  New  York,  46:  462,  101  N.  E.  691,  208  N. 
Y.  77. 

9.  Even  though  a  municipal  corporation 
has  undertaken  to  light  its  streets,  and  has 
failed  to  place  a  light  at  the  ford  across 
a  stream,  it  is  not  liable  for  the  death  of 
a  traveler  drowned  in  the  dark  because  of 
the  swollen  condition  of  the  water,  if  the 
ford  was  safe  for  travel  under  ordinarv  cir- 
cumstances.  Gee  v.  Hopkinsville,  46:  229, 
157  S.  W.  30,  154  Kv.  203.  (Annotated) 
46  L.R.A.(N.S.) 


10.  Trustees  of  a  church  are  not  bound 
to  keep  the  covering  of  an  opening  leading 
from  the  sidewalk  to  the  cellar  of  the 
church  safe  for  .persons  who  attempt  to 
make  use  of  it  to  look  into  the  church  win- 
dows. Louisville  v.  Hayden,  46:  1193,  157 
S.  W.  4,  154  Ky.  258. 

11.  To  hold  a  municipal  corporation  lia- 
ble for  injury  caused  by  a  pile  of  lumber 
stored  in  the  street,  it  must  have  had  notice 
of  its  existence.  Dougherty  v.  St.  Louis, 
46:  330,  158  S.  W.  326,  —  Misa.  — . 

HOMKSTEAD. 

■ 

Adverse  possession  of,  by  owner  after 

conveyance,  see  Adverse  Poaseasion, 

1. 
Conveyance   of,   to   avoid    a   debt,   see 

Fraudulent  Conveyances,  1. 
As  community   property,  see  Huaband 

and  Wife,  3. 

HOMICIDE. 

Argument  of  counsel  in  prosecution  for, 
see  Appeal  and  Error,  25. 

Accidental  killing  of  passenger  by  con- 
ductor, see  Carriers,  5. 

Misconduct  toward,  or  by,  juror,  see 
Contempt,  2,  3. 

Waiver  of  rights  by  accused,  see  Crim- 
inal Law,  1. 

Presumption  and  burden  of  proof  in 
prosecution  for,  see  Evidence,  9. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 20. 

Sufficiency  of  evidence  in  prosecution 
for,  see  Evidence,  30. 

New  trial,  see  New  Trial. 

Instructions  in  prosecution  for,  see 
Trial,  19,  24. 

1.  The  mere  presence  of  a  woman  when 
her  paramour  kills  her  husband,  at  a  place 
to  wtiich  the  latter  had  followed  them,  doe? 
not  render  her  guilty  of  homicide.  State  v. 
Larkin,  46:  13,  157  S.  W,  600,  250  Mo.  21S. 
Self-defense. 

Effect  of  presumption  of  murder  to 
prevent  accused  from  showing  that 
killing  was  done  in  self-defense,  see 
Evidence,  9. 

Correctness  of  instruction  as  to  right 
of  self-defense,  see  Trial,  24. 

2.  One  loses  his  ri^ht  to  shoot  again  in 
self-defense  after  firing  a  shot  which  dis- 
abled his  assailant  so  that  there  is  no 
longer  any  apparent  danger,  and  if  he  con- 
tinues to  shoot,  thereby  producing  or  has- 
tening the  death  of  his  victim,  he  may  be 
guilty  of  manslaughter.  Burnman  v.  State. 
46:1001,  159  S.  W.  244,  —  Tex.  Crim.  Rep. 

3.  One  is  not  deprived  of  the  right  of 
self-defense  when  attacked  by  another,  by 
the  fact  that  he  has  enticed  the  latter's 
wife  from  her  home  for  illicit  purposes. 
State  V.  Larkin,  46:  13,  157  S.  W.  600,  250 
Mo.  C!i8.  (Annotated) 

HORSES. 

Mortgage  on,  see  Chattel  Motrgage.  1. 
Fright  of,  see  Railroads. 
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HUSBAND  AND  WIFB. 

As  to  divorce  or  separation,  see  DiYorce 

and  Separation. 
Estoppel  of  wife  to  assert  title  to  her 

property    standing    in    husband^s 

name,  see  Estoppel,  5. 
Effect  of  presence  of  woman  when  her 

paramour   kills   her   husband,   see 

Homicide,  1. 

Wife's  liabilities. 

1.  A  nurse  called  by  a  physician  to  at- 
tend a  sick  householder  cannot  hold  the 
latter's  wife  liable  for  injuries  caused  by 
a  defective  condition  of  the  premises.  Mc- 
Leod  V.  Rawson,  46:  547,  102  N.  £.  429,  215 
Mass.  257. 

2.  A  woman  who  promises  a  nurse  at- 
tending her  sick  husband,  that  a  light  will 
be  kept  burning  during  the  night,  may  be 
liable  in  damages  in  case  of  injury  to  the 
nurse  through  the  absence  of  the  light.  Mc- 
Leod  V.  Rawson,  46:  547,  102  N.  K  429,  215 
Mass.  257. 

Community  property. 

3.  Government  land  secured  by  home- 
stead entry  by  a  man  who  was  unmarried 
when  his  entry  was  made  is  separate  prop- 
erty, although  he  married  before  making 
final  proof  and  securing  his  patent.  Teynor 
V.  Heible,  46:  1033,  133  Pac.  1,  —  Wash.  — . 

(Annotated) 
Actions  by  husband. 

4.  A  statute  depriving  the  party 
against  whom  a  decree  of  divorce  is  granted 
of  all  rights  and  claims  under  and  by  virtue 
of  the  marriage  does  not  deprive  him  of  a 
right  of  action  for  alienation  of  his  wife's 
affections  before  the  decree  was  granted. 
De  Ford  ▼.  Johnson,  46:  Z083,  158  S.  W. 
29,  —  Mo.  — . 

5.  A  decree  of  divorce  against  a  man 
does  not  deprive  him  of  the  right  to  dam- 
ages against  one  who  alienates  the  affections 
of  his  wife  before  the  divorce  is  granted. 
De  Ford  v.  Johnson,  46:  1083,  158  S.  W.  29, 
—  Mo.  — .  (Annotated) 
Actions  by  wife. 

6.  A  married  woman  living  in  the  home 
of  her  husband  cannot  maintain  an  action 
upon  an  implied  contract  by  a  lodger  to  pay 
for  personal  services  rendered  by  her  as 
nurse  in  his  illness,  since,  in  the  absence 
of  express  contract,  the  right  of  action  is 
in  her  husband.  Stevenson  v.  Akarman, 
46:  238,  86  Atl.  166,  83  N.  J.  L.  458. 

( Annotated ) 

7.  Malice  is  an  ingredient  of  liability  to 
a  woman  for  the  alienation  of  her  husband's 
affections,  if  his  conduct  was  caused  by  ad- 
vice given  with  a  friendly  desire  to  assist 
him,  although  it  may  have  been  mistaJcen. 
Geromini  v.  Brunelli,  46:  465,  102  N.  E.  67, 
214  Mass.  692.  (Annotated) 


IDBM   SONANS. 

See  Name. 


IDENTITY. 

Sufficiency  of  evidence  to  establish,  see 
Evidence,  Sa 
46  L.R.A.(N.S.) 


IMMATURITY. 

Effect  of,  on  right  to  set-off,  see  Set-Off 
and  Counterclaim,  3. 

IMPBACHBfSaYT. 

Of  requisition  of  fugitive  in  extradition 

case,  see  Evidence,  12. 
Of  witness,  see  Witnesses. 

IMPIilED  AGREEMENTS. 

See  Contracts,  1, 2. 

IMPIjIED  COVENANTS. 

See  Covenants  and  Conditions,  1,  2. 

IMPOSTOR. 

Issuing  of  check  to,  see  Checks. 

IMPROVEMENTS. 

Estoppel  by  permitting,  see  Estoppel,  4. 
Public   improvements,   see   Public   Im- 
provements. 

INCOMPETENT   PERSON. 

Validity  of  note  by  intoxicated  person, 
see  Bills  and  Notes,  2,  5. 

Right  to  show  insanity  of  accused  in 
proceedings  for  extradition,  see 
Extradition,  4. 

Effect  of  insanity  of  insured  to  re- 
lieve him  of  consequences  of  neg- 
lect to  pay  dues,  see  Insurance,  11. 

Impeaching  prosecuting  witness  by 
showing  that  she  was  suffering 
from  hysteria  at  time  of  alleged 
offense,   see   Witnesses,   3. 

The  guardian  of  an  insane  person 
may  maintain  a  suit  to  quiet  a  title  which 
had  vested  in  his  ward  by  adverse  posses- 
sion. Freeman  v.  Funk,  46:  487,  117  Pac. 
1024,  85  Kan.  473. 

INCONTESTABILITY. 

Of  insurance  policy,  see  Insurance. 

INDIANS. 

Liability  of  Indian  soliciting  sale  of 
liquor  to  himself,  see  Intoxicating 
Liquors,  3. 

INFANTS. 

Estoppel  of  infant  by  judgment  in  suit 
by  his  next  friend,  see  Estoppel,  3. 

Fraud  of  insurer  of  employer  in  in- 
ducing guardian  of  minor  employ- 
er to  bring  action  for  nominal  sum 
only,  see  Fraud  and  Deceit,  1. 

Injury  to,  in  highway,  see  Highways, 
6,  8. 

Drov>ning  of,  in  pond  in  city  park,  sec 
Municipal  Corporations,  5,  6. 

Relation  of,  to  parents  generally,  see 
Parent  and  Child. 

Demurrer  to  evidence  in  action  for 
death  of,  see  Trial,  17. 

INHERITANCE  TAX. 

See  Taxes,  1-3. 
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INJUNCTION. 

Conflict  of  jurisdiction,  as  to,  see 
Courts,  12. 

Refusal  of  injunction  because  of  estop- 
pel, see  Estoppel,  2. 

1.  The  judicial  power  of  the  courts  of 
Wisconsin  to  grant  injunctive  relief,  tem- 
porary or  otherwise,  is  not  derived  solely 
from  statutes,  but  such  power  as  it  existed 
at  common  law  is  lodged  by  the  constitu- 
tion in  the  courts.  Ekern  v.  McGovern, 
46:  796,  142  N.  W.  695,  —  Wis.  — . 
Klc^c'tlons. 

2.  In  an  action  by  one  in  possession 
of  an  office  to  prevent  an  adverse  claimant, 
or  those  acting  in  his  supi>ort,  from  gain- 
ing possession  bv  violence,  it  is  competent 
to  determine  whether  such  person  is,  de 
facto,  the  officer  he  claims  to  be.  Ekern 
v.  McGovern,  46:796,  142  N.  W.  595,  — 
Wis.  — . 

Against  olHcers  generally. 

3.  The  governor  of  a  state  may  be  re- 
strained by  a  court  of  equity  from  doing 
in  an  illegal  manner  something  he  has  the 
right  to  do.  or  from  usurping  powers  not 
rightly  belonging  to  his  office.  Ekern  v. 
McGovern,  46:796,  142  N.  W.  696,  —  Wis. 

» 

Preliminary  and  interlocutory  Injune* 
tlon. 

Review  of  discretion  as  to,  see  Appeal 

and  Error,  10,  11. 
Original  jurisdiction  of  appellate  court 

as  to,  see  Courts,  11. 
Laches  to  bar  right  to,  see  Limitation 

of  Actions,  1. 

4.  A  temporary  injunction  will  not 
ordinarily  be  granted,  if  the  parties  are  in 
ilispute  concerning  their  legal  right,  until 
tlie  right  is  established,  especiafly  if  the 
legal  or  equitable  claims  asserted  raised 
questions  of  a  doubtful  or  unsettled  char- 
acter. Beidenkopf  v.  Des  Moines  L.  Ins. 
Co.  46:  390,  142  N.  W.  434,  —  Iowa,  — . 

5.  An  officer  claiming  in  good  faith  the 
right  to  possession  of  an  office  until  the 
right,  de  jure,  shall  have  been  determined, 
if  in  imminent  peril  or  forcible,  disturbance 
by  an  adverse  claimant  or  those  acting  in 
his  support,  may  maintain  an  action  in 
equity  to  prevent  such  disturbance,  and 
may,  and  snould,  have  temporary  injunc- 
tive protection  pending  determination  of 
the  right  to  permanent  immunity  from 
forcible  dispossession.  Ekern  v.  McGovern. 
46:796,  142  N.  W.  596,  —  Wis.  — . 

INSANE  PERSONS. 

Sec  Incompetent  Persons. 

INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 
Of  banks,  see  Banks,  5. 
Of  corporation,  see  Corporations,  II. 
Of  insurance  company,  see  Insurance,  1. 

INSPECTION. 

Master's   duty   as   to,   see  Master   and 
Servant,   II. 
46  L.R.A.(N.S.) 


INSTRUCTIONS. 

For  instructions  generally,  and  cros^- 
references  to  same,  see  Trial,  1&- 
24. 

insurable:  INTEREST. 

See  Insurance,  4. 

INSURANCE. 

Life  insurance  as  asset  of  bankrupt, 
see  Bankruptcy,  1-3. 

Evidence  of  communications  to  physi- 
cian, see  Evidence,  15. 

Weight,  effect,  and  sufficiency  of  evi- 
dence in  action  on  policy,  see  Evi- 
dence, 25. 

Subjecting  life  insurance  to  year's  sup- 
port of  widow,  see  Executors  and 
Administrators,  2. 

De  facto  commissioner  of  insurance,  see 
Officers,  4. 

Question  for  jury  in  action  on  policy, 
see  Trial,  5. 

Companies;  dissolution;  insolvency. 

Illegal  combinations  by,  see  Monopoly 

and  Combinations. 
Repeal  of   anti-trust  laws   relating  to 

insurance  companies,  see  Statutes. 

8,  14. 

1.  The  holders  of  a  majority  of  the 
stock  of  a  life  insurance  company  may, 
upon  change  of  management  and  the  ad- 
vent of  conditions  which  will  result  in  de- 
clining profits  and  decreased  assets  which 
may  lead  to  insolvency,  sell  the  business 
while  it  is  in  a  condition  to  command  tho 
Highest  possible  price.  Beidenkopf  v.  IM 
Moines  L.  Ins.  Co.  46:290,  142  ^.  W\  434. 

—  Iowa,  — . 

2.  Funds  deposited  by  a  surety  com- 
pany with  the  state  treasurer  to  secure  its 
contracts,  under  a  statute  providing  that 
they  shall  be  held  in  trust  by  the  treasurer 
for  contract  holders,  subject  to  sale  by  him 
and  application  of  the  proceeds  only  on  the 
order  of  a  court  of  competent  jurisdiction, 
will  not  be  required  to  be  turned  over  to  a 
receiver  appointed  to  liquidate  the  affairs 
of  the  company,  which  remains  solvent. 
Vandiver  v.  Poe,  46:187,  87  Atl.  410,  IIP 
Md.  348.  (Annotated) 
Officers  and  agents. 

3.  An  insurance  company  is  chargeable 
with  the  negligence  of  its  agent  in  fail  ins: 
for  an  unreasonablje  time  to  forward  ao 
application  and  medical  report  for  ae 
ceptance  or  rejection.  Duffy  v.  Bankers* 
L.  Asso.  46:25,  139  N.  W.  108*7,  —  Iowa.  — . 
Insurable  Interest. 

4.  A  woman  who  takes  a  girl  from  an 
orphan  asylum  and  gives  her  a  home,  undfr 
circumstances  calculated  to  raise  reasona- 
ble expectation  of  help  and  care  from  ht^r 
during  the  declining  years  of  the  benef;»  •- 
tress,  has  an  insurable  interest  in  ht^r  lite 
although  she  is  not  formally  appointcil  1.*t 
guardian.  Thomas  v.  National  Ben.  A>^>. 
(N.  J.  Err.  &  App.)    46:779,  80  Atl.  nrv 

—  X.  J.  — .  ( Annotates] '■ 
Constitution,  rules,  and  by-laws. 

5.  Agreement  of  a  member  of  a  mutual 
benefit  society  to  be  found  by  subsequently 
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enacted  rules  and  reffulations  authorizes 
the  society  to  reduce  the  benefit  in  case  of 
suicide,  while  sane,  but  not  while  insane. 
Supreme  Conclave  I.  O.  H.  v.  Rehan,  46:308, 
85  Atl.  1035,  110  Md.  92.  (AnnoUted) 

Acceptance  of  risk. 

Negligence  of  agent  in  failing  to  for- 
ward application,  see  supra,  3. 
Sufficiency    of    evidence   to    show   that 
application  for  insurance  if  passed 
on  would  have  been  accepted,  see 
Evidence,  27. 
Who  may  maintain  action  for  neglect 
of  cbmpany  to  act  upon   applica- 
tion, see  Parties,  2. 
Question  for  jury  as  to  reasonableness 
of  delay  in  passing  on  application 
of  insurance,  see  Trial,  6. 

6.  One  who  has  applied  for  insurance 
and  passed  a  satisfactory  examination,  upon 
the  assurance  that  the  insurance  will  be  in 
force  from  the  time  of  the  medical  exami- 
nation, is  not  per  se  in  fault  in  failing  to 
make  inquiry  in  case  the  policy  is  not 
promptly  issued.  Duffy  v.  Bankers'  Ia 
Asso.  46:25,  139  N.  W.  1087,  —  Iowa,  — . 

7.  An  insurance  company  which  is  act- 
ing under  a  state  franchise  is  liable  in 
damages  for  losses  caused  by  its  failure 
promptly  to  act  upon  an  application  for 
life  insurance  received  upon  its  own  solic- 
itation, and  accompanied  by  the  requisite 
premium.  Duffy  v.  Bankers'  L.  Asso.  46: 
25,  139  N.  W.  1087,  —  Iowa,  — . 
Construction  of  policy  generally. 

8.  If  a  policy  of  insurance  is  suscep- 
tible of  two  constructions,  that  one  is  to 
be  adopted  which  is  more  favorable  to*  the 
assured.  Standard  Acci.  Ins.  Co.  v.  Hite, 
46:  986,  132  Pac.  333,  —  Okla.  — . 
Otber  insurance;  previous  applications. 

9.  A  printed  statement  in  an  applica- 
tion for  accident  insurance  making  the  ap- 
plicant assert  that  no  application  made  by 
him  for  insurance  had  been  declined,  and 
no  accident,  disease,  or  health  policy  had 
been  canceled  or  renewal  refused,  does  not 
include  life  policies,  where  the  word  "pol- 
icy" is  uniformly  used  elsewhere  in  the  ap- 
plication as  referring  to  accident  or  health 
policies.  Mays  v.  New  Amsterdam  Casual- 
ty Co.  46:1108,  40  App.  D.  C.  249. 
Incontestability. 

10.  A  provision  in  a  life  insurance  pol- 
icy that  it  shall  be  incontestnble  after  one 
year  applies  to  proceedings  taken  to  secure 
reinstatement  after  default  in  payment  of 
premiums,  so  that  after  the  lapse  of  a  year 
from  reinstatement  the  ])olicy  cannot  be 
avoided  for  fraud  in  securing  it,  although 
insured  agrees  in  his  application  for  re- 
instatement that  the  policy  shall  be  void 
if  any  statement  is  untrue.  Great  West- 
ern L.  Ins.  Co.  V.  Suavely,  46:1056,  206 
Fed.  20,  —  C.  C.  A.  — .  (Annotated) 

Premiums  and  assessments. 

11.  That  a  member  of  a  mutual  benefit 
society  is  insane  does  not  relievo  him  of 
the  consequences  of  neplect  to  pay  dues  if 
there  is  no  provision  to  that  effect  in  the 
46  L.R.A.(N.S.) 


rules  of  the  order.  McCann  v.  Supromr 
Conclave,  I.  O.  H.  46 :537s  87  ^^^'  •*^'*'  ^^'^ 
Md.   655.         "  (Annotated) 

12.  A  local  branch  of  a  mutual  benefit 
insurance  company  which  has  provided  for 
sick  benefits  for  which  the  general  order 
has  assumed  no  responsibility  has  no  au- 
thority to  apply  an  amount  due  a  member 
for  such  benefits  in  payment  of  an  assess- 
ment against  him,  so  as  to  prevent  his  cer- 
tificate from  lapsing  for  nonpayment  of 
dues,  where  the  rules  of  the  order  require 
his  dues  to  be  apportioned  between  the 
death  benefit  fund  and  the  general  fund 
of  the  order.  McCann  v.  Supreme  Con- 
clave. I.  O.  H.  46:537,  87  Atl.  383,  110 
Md.  655. 

Waiver  or  estoppel.. 

13.  The  beneficiary  of  a  mutual  benefit 
certificate  cannot  insist  upon  an  estoppel 
against  the  order  because  of  refusal  to  ac- 
cept the  dues  of  a  member  who  is  ill,  if. 
upon  the  representative  of  the  lodge  stating 
that  he  had  information  that  the  member 
is  not  fit  to  be  such  and  should  be  expelled, 
and  that  unless  he  is  permitted  to  lapse 
out  by  nonpayment  of  dues  he  will  take  the 
matter  before  the  order  and  secure  the  ex- 
pulsion, he  acquiesces  in  the  suggestion 
without  further  attempt  to  pay  dues.  Mc- 
Cann V.  Supreme  Conclave,  1.  O.  H.  46:  537, 
87  Atl.  383,  119  Md.  656. 

Risks    and    causes    of    loss,    injury    or 
death. 

Sufficiency  of  evidence  to  establish  sui- 
cide, see  Evidence,  25. 

14.  The  defense  of  suicide,  contrary  to  a 
by-law  enacted  after  the  issuance  of  a  mu- 
tual benefit  certificate  which  bound  the- 
member  to  comply  with  subsequently  en- 
acted  rules  and  regulations,  is  not  sufii- 
cient,  but  intentional  suicide  while  sane 
should  be  alleged.  Supreme  Conclave,  I, 
O.  H.  v.  Rehan,  46:308,  85  Atl.  1035,  119 
Md.  92. 

15.  A  caboose  attached  to  a  through 
freight  used  exclusively  for  the  transpor- 
tation of  live  stock  to  market  cannot  while 
en  route  be  said  to  be  used  for  passenger 
service,  when  no  one  but  the  train  employ- 
ees and  the  shippers  in  charge  under  live 
stock  contracts,  together  with  the  railroad 
employees,  are  permitted  to  be  aboard,  so 
as  to  relieve  an  insurnnce  company  of  lia- 
bility under  a  clause  in  a  policy  held  by 
a  drover  in  such  caboose,  exempting  the 
insurance  company  from  liability  in  case 
of  accident  while  on  a  ''caboose  used  for 
passenger  service.*'  Standard  Acci.  Ins.  Co. 
v.  Hite,  46:  986,  132  Pac.  333,  —  Okla.  — . 

16.  That  a  person  is  delirious  from 
fever  when  he  falls  from  a  window  to  his 
death  does  not  prevent  the  death  from  be- 
ing effected  directly  and  independently  of 
all  otlier  causes,  through  external,  violent, 
and  accidental  means,  within  the  meaning 
of  a  policy  insuring  against  death  so 
caused.  Bohaker  v.  Travelers'  Ins.  Co.  46: 
543,   102  N.  E.   342,  215  Mass.  32. 

(Annotated) 
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INTENT— JOINT  CREDITORS  AND  DEBTORS. 


Employers'  liability  iiuaranoe. 

Fraud    of    iMSurer    in    inducing    next 

friend     of     injured     employee     to 

bring  action  for  nominal  amount, 

see  Estoppel,  3;  Fraud  and  Deceit. 

Burglary  Insurance. 

17.  Entering  and  leaving  a  storeroom 
through  an  unlocked  door,  and  feloniously 
carrying  away  property  Uierefrom  by  the 
intimidation  of  the  occupants  with  deadly 
weapons,  is  not  within  a  policy  insuring 
against  loss  by  burglary  by  persons  who 
have  made  forcible  and  violent  entrance 
upon  the  premises  or  exit  therefrom,  of 
wnich  force  and  violence  there  shall  be  visi- 
ble evidence,  and  relieving  the  insurer  from 
liability  unless  there  are  visible  marks 
upon  the  premises  of  the  actual  force  and 
violence  used  in  making  the  entrance  or 
exit.  Rosenthal  v.  American  Bonding  Go. 
46:561,  100  N.  £.  716,  207  N.  Y.  162. 

(Annotated) 

18.  A  provision  in  a  policy  of  insurance 
against  burglary  of  the  occupant  of  the 
fourth  floor  of  a  building,  which  requires 
the  employment  of  a  private  watchman 
within  the  premises  when  not  open  for  the 
transaction  of  business,  requires  a  watch- 
man on  the  floor  occupied  by  assured,  and 
the  maintenance  of  a  watchman  in  the 
building  who  has  no  direct  access  to  the 
room  where  the  insured  property  is  sit- 
uated is  not  sufficient.  Axe  v.  Fidelity  & 
Casualty  Co.  46:574,  86  Atl.  1095,  239  Pa. 
569. 

INTENT. 

Evidence  as  to,  generally,  see  Evidence, 

18. 
Of   one  making   false   representations, 

see  Fraud  and  Deceit,  3. 

INTRRFST. 

Construing  provision  for,  as  a  penalty, 

see  Damages,  2. 
Usurious  interest,  see  Usury. 

A  guarantor  who  pays  the  note  is 
entitled  to  interest  at  the  statutory  rate 
only,  regardless  of  the  rate  provided  for  in 
the  note.  Noble  v.  Beeman-Spalding- Wood- 
ward Co.  46:  x6a,  131  Pac.  1007,  —  Or.  — . 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE   COMMERCE   COMMIS- 
SION. 

An  order  of  the  Interstate  Commerce 
Commission  relating  to  street  railways, 
made  prior  to  the  act  of  June  18,  1910  (36 
Stat,  at  L.  552,  chap.  309),  amendatory  of 
the  act  of  February  4,  1887,  and  therefore 
without  lawful  authority,  cannot  be  made 
effective  by  the  courts  as  of  the  date  of  the 
amendatory  act,  where  there  is  nothing  to 
show  that  Congress  thereby  attempted  an 
express  ratification  of  the  Commission's 
action  with  respect  to  street  railways,  and 
it  is  doubtful  whether  the  amendment  was 
intended  to  confer  a  jurisdiction  not  pre- 
viously given.  Omaha  &  C.  B.  Street  R. 
Cx>.  V.  Tnfprstate  Commerce  Commission. 
46  L.R.A.(N.S.) 


46:  385,  57  L.  ed.  1501,  33  Sup.  Ct.  Rep.  890, 
230  U.  S.  324. 

INTOXICATING  LIQUORS. 

Arrest  of  passenger  for  drinking  or 
offering  another  intoxicating  bev- 
erage on  passenger  train,  aee  Car- 
riers, 3. 

Unlawful  sales. 

Presumption  and  burden  of  proof  as  to 
intoxicating  character  of  liquor, 
see    Evidence,    10,    11. 

Evidence  as  to  non intoxicating  char- 
acter of   liquor,  see   Evidence,  22. 

1.  The  collection  by  a  bank  of  a  sight 
draft  for  the  purchase  price  of  liquor  trans- 
ported in  interstate  commerce  and  the  de- 
livery to  the  consignee  of  a  bill  of  lading 
attached  to  the  draft,  the  possession  of 
which  bill  was  necessary  to  enable  the  con- 
signee to  obtain  a  delivery  of  the  liquor, 
does  not  subject  the  bank  to  a  fine  under 
section  239  of  the  Penal  Code  (Act  March  4. 
1909,  chap.  321,  36  SUt.  at  L.  1136,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1662),  providing 
that  any  railroad  company,  express  com- 
pany, or  other  common  carrier,  or  any  other 
person  who,  in  connection  with  the  trans- 
portation of  any  liquor,  shall  collect  the 
purchase  price  or  act  as  the  agent  of  tbr 
buyer  or  seller  of  any  such  liquor,  shall  bi- 
fined.  First  Nat.  Bank  v.  United  States 
46:1x39,  206  Fed.  374,  —  C.  C.  A.  — . 

(Annotated* 

2.  The  sale  of  non  intoxicating  malt 
liquor,  known  as  near  beer,  is  prohibit^ 
bv  a  statute  forbidding  the  sale  of  int^xi 
eating  liquors,  which  it  defines  to  be  spiritu- 
ous, vinous,  malt,  and  fermented  liquors. 
Ex  parte  Lockman,  46:  759,  110  Pac  253,  IS 
Idaho,  465.  (Annotated: 

3.  The  rule  that  one  is  indictable  for 
soliciting  or  inciting  another  to  commit  t 
felony  does  not  apply  to  the  solicitation  bv 
an  Indian  of  a  sale  of  intoxicating  liquor 
to  himself,  which  sale  is  under  the  statute  s 
felony.  Lott  v.  United  States,  46:  409,  205 
Fed.  28,  —  CCA.  — .  (AnnoUted) 

INTOXICATION. 

See  Drunkenness. 

ITAIiY. 

Extradition  treaty  with,  see  Courts,  8: 
Extradition,  2,  3. 

J£OPARDT. 

See  Criminal  Law,  3,  4. 

JOINDER. 

Of  parties  plaintiff,  see  Parties,  3. 

JOINT  CREDITORS  AND  DEBTOR.*?. 

Right  of  one  codefendant  to  complain 
of  exoneration  of  other  when  jui^ 
ment  was  entered  against  former. 
see  Appeal  and  Error,  7. 

Judgment  on  appeal  in  action  against 
see  Appeal  and  Error,  29, 

Effect  of  failure  of  jury  to  find  either 
for  or  against  one  of  two  cod ef end- 
ants,  see  Judgment,  I. 
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Right  of  accommodation  maker  of  note 
to  defeat  action  against  himself  be- 
cause judgment  has  been  taken 
against  comaker,  see  Judgment,  4. 

Supplemental  pleading  by  one  of  sev- 
eral makers  of  note  to  set  up  entry 
of  judgment  by  default  against  co- 
maKer,  see  Pleading,  2. 

1.  A  joint  action  for  damages  cannot 
be  maintained  against  one  who  constructs  a 
ditch  and  operates  it  for  a  time  and  his 
grantee  who  continues  the  operation,  for 
injuries  to  abutting  property  because  of 
percolation  from  the  ditch,  even  though  a 
statute  provides  that  every  successive  owner 
of  property  who  neglects  to  abate  a  con- 
tinuing nuisance  thereon  created  by  a  for- 
mer owner  is  liable  therefor  in  the  same 
manner  as  the  one  who  first  created  it. 
Brose  v.  Twin  Falls  Land  &  Water  Co. 
46:  XX87,  133  Pac.  673,  —  Idaho,  — . 

( Annotated ) 

2.  A  municipal  corporation  and  a  rail- 
road company  which  jointly  undertake  to 
elevate  the  grade  of  a  street  so  as  to  abolish 
a  grade  crossing  of  the  railroad  track  are 
both  liable  in  case  the  improvement  is  a 
taking  of  the  property  rights  of  abutting 
owners.  Walters  ▼.  Baltimore  &  0.  R.  Co. 
46:  xzaS,  88  Atl.,47,  120  Md.  644. 

3.  An  abutting  property  owner  whose 
property  is  injured  by  the  construction  of  a 
oriage  approach  to  carry  a  street  over  a 
railroad  is  not  bound  by  the  provisions  of 
a  municipal  ordinance  attempting  to  fix 
the  liabilty  for  injuries  as  between  the 
municipality  and  the  railroad  company,  so 
as  to  prevent  his  recovery  against  both. 
Walters  ▼.  Baltimore  &  0.  R.  Co.  46:  xia8, 
88  Atl.  47,  120  Md.  644. 

JOINT  TORT  FEASORS. 

See  Joint  Creditors  and  Debtors. 


^lUDGMlSNT. 

On  appeal,  see  Appeal  and  Error,  28- 
31. 

Raising  question  for  appeal  bv  motion 
for  judgment  non  ohstcmte  vere- 
dicto, see  Appeal  and  Error,  5. 

Appeal  from  order  denying  motion  for 
judgment  notwithstanding  verdict, 
see  Appeal  and  Error,  1. 

Effect  of  recovery  of  judgment  on  a 
foreign  judgment  to  merge  the  lat- 
ter, see  Bankruptcy,  4. 

Estoppel  of  infant  by  judgment,  see 
Estoppel,  3. 

Presumption  as  to  service  of  notice  to 
uphold  decree  of  distribution,  see 
i^idence,  8. 

Supplemental  pleading  to  set  up  entry 
of  judgment  by  default  against  one 
of  several  joint  debtors,  see  Plead- 
ing, 2. 

¥*omi  and  substance. 

1.  A  failure  of  the  jury  to  find  either 
for  or  against  one  of  two  codefendants  in 
an  action  to  recover  damages  for  negligent 
injuries,  when  finding  against  the  other,  jus- 
46  L.RJl.(N.S.) 


tifies   the   entering,  of   a   judgment  in   his 
favor.    St.  Louis  &  S.  F.  R.  Co.  v.  Sander- 
son, 46:  352,  54  So.  885,  99  Miss.  148. 
£ffecc  and  conclusiveness. 
Estoppel  by,  see  Estoppel,  3. 

2.  A  decree  of  distribution  of  a  deced- 
ent's estate  is  subject  to  collateral  attack 
if  notice  of  application  therefor  is  not  given 
for  the  time  which  the  statute  makes  a  pre- 
requisite to  the  making  of  such  decree.  Tey- 
nor  V.  Heible,  46:  1033,  133  Pac.  1,  —  Wash. 

• 

3.  A  judgment  by  a  justice  of  the  peace 
for  a  physician's  fee  is  no  bar  to  a  subse- 
quent action  against  him  for  malpractice  in 
rendering  the  services  for  which  the  recov- 
ery was  had,  if  the  justice  had  no  jurisdic- 
tion of  an  action  for  malpractice,  and  no  de- 
fense was  presented  before  him.  Barton  v. 
Southwick,  46:  219,  101  N.  E.  928,  258  III. 
515.  (Annotated) 

4.  An  accommodation  maker  of  a  note 
containing  a  joint  promise  to  pay  cannot 
defeat  an  action  against  himself  by  a  guar- 
antor, because  a  judgment  has  been  taken 
against  a  comaker.  Noble  v.  Beeman- 
Spaulding- Wood  ward  Co.  46:  i6a,  131  Pac. 
1007,  —  Or.  — . 

5.  No  judgment  can  be  rendered  against 
the  principal  when  a  verdict  is  returned  in 
favor  of  the  agent,  in  an  action  against  prin- 
cipal and  agent  for  damages  caused  by  an 
act  of  the  agent  done  without  the  direc- 
tion or  knowledge  of  the  principal.  Calla- 
han V.  Graves,  46:  350,  132  Pac.  474,  — 
Okla.  — . 

Relief  against. 

6.  Where  some  of  the  allegations  in  a 
petition  to  set  aside  a  decree  entered  by  at- 
torneys without  the  consent  of  their  clients 
are  the  same  as  those  contained  in  the  peti- 
tion in  the  action  in  which  the  decree  was 
entered,  and  others  are  inconsistent  there- 
with, and  are  loosely  and  vaguely  pleaded, 
relief,  except  the  setting  aside  of  the  decree, 
will  be  denied,  and  the  party  relegated  to 
the  original  action  for  an  adjudication  of  his 
rights.  Davis  v.  First  Nat.  Bank,  46:  750, 
78  S.  E.  190,  139  Ga.  702. 

7.  A  consent  decree  entered  upon  a  com- 
promise of  a  suit  by  an  attorney  in  direct 
opposition  to  the  instructions  of  his  clients, 
and  with  the  knowledge  of  the  attorneys  of 
the  adverse  side  of  such  violation  of  in- 
structions, may  be  set  aside  by  the  client 
upon  proper  proceedings  therefor  duly  com- 
menced. Davis  V.  First  Nat.  Bank,  46:  750, 
78  S.  E.  190,  139  Ga.  702.  (Annotated) 

JUDICL\L  NOTICE. 

See  Evidence,  1. 


JUDICIAL  POWER. 

Encroachment    on,    see    Constiutional 
Law,  2. 


JUDICIAL  SALE. 

Holdincr  undisclosed  principal  liable  for 
deficiency  on  resale,  see  Principal 
and  Agent,  2. 
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JCNK  DEALERS. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  3,  4. 

Validity  of  statute  as  to  liability  of 
junk  dealers  receiving  stolen  prop- 
erty, see  Receiving  Stolen  Property. 

JURISDICTION. 

In  contempt  proceedings,  see  Contempt, 

4. 
Of  courts  generally,  see  Courts. 
Retention  of.  in  equity  case,  see  Equity, 

3. 

JURY. 

Waiver  of  right  to  be  tried  by  jury  ol 
twelve,  see  Criminal  Law    1 

In  eminent  domain  case,  see  Eminent 
Domain,  6. 

Contempt  of  juror,  see  Appeal  and  Er- 
ror, 30. 

Contempt  by  misconduct  toward  jurors, 
see  Contempt,  1-3. 

Misconduct  of.  as  ground  for  new  trial, 
see  New  Trial,  1. 

1.  A  constitutional  enactment  giving  to 
a  corporation  commission  power  to  make 
orders  relating  to  depot  facilities,  and 
agents,  and  other  matters  relating  to  rail- 
road companies,  and  providing  for  a  re- 
view of  the  orders  of  such  commission  by 
the  supreme  court,  without  making  any  pro- 
vision for  a  trial  by  jury,  carves  an  excep- 
tion out  of  a  previous  general  constitutional 
provision  that  the  right  of  trial  by  jury 
shall  remain  inviolate.  Seward  v.  Denver  & 
H.  G.  R.  Co.  46:  242,  131  Pac.  980,  —  N.  M. 

• 

2.  Failure  of  the  sheriff  to  state  in  his 
return  the  names  of  the  persons  summoned 
as  jurors  under  order  of  court  in  an  emi- 
nent domain  proceeding  does  not  invalidate 
the  return,  or  affect  tlie  eligibility  of  the 
|)er8ons  so  summoned  to  serve.  Pitsnogle 
V.  Western  Maryland  R.  Co.  46:  319,  87  Atl. 
917,  119  Md.  673. 

KNOWLEDGE. 

Of  person  making  fraudulent  represen- 
tations, see   Fraud  and   Deceit,  3. 
Question  for  jury  as  to,  see  Trial,  8. 

LABORERS. 

Lien  of,  see  Mechanics'  Liens. 

LACHES. 

To  bar  action,  see  Limitation  of  Ac- 
tions, 1,  2. 

LADDER. 

Injury  to  employee  by  breaking  of,  see 
Master  and  Servant,  6,  7,  11. 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Riglit   to  recover   for   injury  to  rerital 
value    of    property   resulting   from 
obstruction  of  street,  see  Eminent 
Domain,  14, 
46  L.R.A.(N.S.) 


Liability  of  landlord  levying  upon  ten- 
ant's goods,  see  Levy  and  Seizure. 

Pleading  in  action  against  landlord  for 
wrongful  levy,  see  Pleading,  3. 

1.  A  lease  of  land  to  one  as  long  as  he, 
bis  heirs,  or  assigns  shall  pay  a  stipulated 
annual  ground  rent  to  the  lessor  or  bis  heir^ 
or  assigns,  and  shall  comply  with  the  cove- 
nants therein  named,  creates  a  base  or  de- 
terminable fee,  so  that  the  property  should 
be  taxed  to  the  lessee  as  owner.  PeDick  v. 
Atkinson.  46:  284,  77  S.  E.  1055,  139  Ga. 
649.  (Annotated. 
Fixtures;  Improvements. 

What  are  fixtures  as  between  landlord 
and  tenant,  see  Fixtures. 

2.  Failure  to  reserve  right  to  remove 
fixtures  when  renewing  a  lease  does  not 
work  an  abandonment  of  them  to  the  land- 
lord. Ray  v.  Young,  46-"947t  1*2  N.  W.  393, 
—  Iowa,  — . 

3.  Delay  of  a  tenant  to  remove  the  fix- 
tures after  termination  of  the  lease  do^  not 
become  unreasonable  while  negotiations  for 
the  renewal  of  the  lease  are  pending.  Rav 
.T.  Young,  46:  947»  142  N.  W.  303,  —  lowL 

• 

4.  The  right  of  a  lessee  of  a  life  tenant 
to  remove  his  trade  fixtures  from  a  lease- 
hold does  not  terminate  instantly  upon  the 
death  of  the  life  tenant,  but  he  has  a  rea- 
sonable time  to  effect  the  removal  after  that 
event.  Ray  v.  Young,  46:  947,  142  N.  W. 
393,  —  Iowa,  — .  (Annotated) 
Liability  of  landlord. 

5.  A  property  owner  who  maintains 
along  the  rear  of  several  tenements  a  com- 
mon passage  for  the  use  of  tenants  and 
their  guests,  from  which  access  may  be  had 
to  doors  into  the  tenements  and  stairways 
leading  to  the  basement,  which  are  l^Lsed 
to,  and  pass  into  the  control  of,  the  ten- 
ants, is  not  liable  for  injury  to  one  who.  in 
going  to  the  tenant's  door  on  business,  fall^ 
down  the  unguarded  stairway  to  the  base- 
ment, if  there  is  a  barrier  between  the  pass- 
ageway and  the  stairway  so  that,  in  order 
to  gain  access  to  the  latter  a  passerby  would 
have  to  turn  out  of  the  passageway  ont-> 
the  leased  property.  Bender  v.  Weber,  46: 
xai,  157  S.  W.  670,  —  Mo.  — . 

6.  One  who,  in  constructing?  an  office 
building,  postpones  the  construction  of 
stairs  intended  to  lead  from  the  ground  floor 
to  the  basement,  but  securely  lodes  the  door 
and  keeps  the  kcv  in  his  own  possession.  i<; 
not  answerable  for  injury  to  one  entering 
the  building  on  business  with  a  tenant,  who 
falls  into  the  basement  through  the  door, 
which  had  been  temporarily  unfastened  bj 
a  plumber  who  procured  the  key  from  thV 
owner's  clerk  without  the  owner's  knowledge 
or  consent,  to  do  some  work  in  the  baaemert 
for  one  of  the  tenants.  Manning  v.  Sher- 
man, 46:  ia6,  86  Atl.  245,  —  Me.  — . 

.LAPSING. 

Of  legacy  or  bequest,  see  Wills,  5. 

LARCENY. 

As  to  receiving  stolen  property,  see  Re- 
ceiving Stolen  Property. 
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liAW  OF  PLACE. 

See  Conflict  of  Laws. 

Ii£GISLATIVE  JOURNALS. 

See  Statutes,  4. 

i^egislature:.  * 

Relation  of  courts  to,  see  CourtSi  9,  10. 

Authority  from,  to  maintain  nuisance, 
see  Nuisances,  4. 

Power  to  authorize  exercise  of  right  of 
eminent  domain,  see  Eminent  Do- 
main. 

Power  to  regulate  rates  of  public  serv- 
ice corporations,  see  Public  Serv- 
ice Corporations,  4. 

TjESSIEE. 

In  general,  see  Landlord  and  Tenant. 

liESSOR. 

In  general,  see  Landlord  and  Tenant. 

I/EVKUS. 

Use  of  dynamite  to  enlarge  opening  in, 
in  case  of  emergency,  see  Eminent 
Domain,  7. 

Taking  of  property  in  construction  of, 
see  Eminent  Domain,  9. 

liEVY  AND  SEIZURE 

As  to  exemptions,  see  Exemptions. 
Pleading  in  action  for  injuries  result- 
ing from,  see  Pleading,  3. 

1.  A  landlord  who  has  demanded  pay- 
ment of  rent,  and  who,  upon  the  tenant's 
failure  to  pay,  has  brought  an  action  to  re- 
cover the  same,  and  in  the  action  sued  out 
a  writ  of  attachment,  by  virtue  of  which 
a  levy  is  made  on  the  tenant's  goods  and 
the  tenant  ejected  from  the  premises,  can- 
not, in  a  subsequent  action  by  the  tenant 
against  him  for  damages,  claim  for  'the  first 
time  in  justification  of  his  course,  that  the 
tenant  was  selling  intoxicating  liquors  on 
the  leased  premises  in  violation  of  law. 
Wellington  v.  Spencer,  46:  469,  132  Pac.  075, 
—  Okla.  — . 

2.  It  is  no  defense  to  an  action  against 
a  landlord  for  entering  a  leased  building  oc- 
cupied as  a  hotel,  ejectinsf  the  tenant  there 
from,  destroying  his  business,  and  3eizing 
and  converting  his  goods,  that  the  landlord 
was  acting  by  virtue  of  a  writ  of  attach- 
ment which  lie  had  sued  out  in  an  action 
against  the  tenant  to  recover  a  debt,  where 
there  were  no  grounds  for  the  attachment 
and  it  was  dissolved.  Wellington  v.  Spen- 
cer, 46:  469,  132  Pac.  675,  —  Okla.  — . 

lilBEIi  AND  SLANDER. 

A  statement  by  an  employer  who  has 
been  compelled  to  pay  for  property  taken 
from  a  house  where  he  was  doing  work,  to 
an  employee  whom  he  discharges  because  he 
suspects  him  of  having  taken  the  property, 
and  from  whose  pay  he  has  deducted  its 
value,  in  response  to  a  question  as  to  the 
cause  of  the  deduction,  that  it  was  for  prop- 
erty which  tne  employee  stole  on  the  spec- 
fled  job,  is  privileged,  although  made  in  the 
46  L.R.A.(N.S.) 


presence  of  other  employees.  Christopher 
V.  Akin,  46:  104,  101  N.  £.  971,  214  Mass. 
332.  (Annotated) 

LICENSE. 
Revocation. 

Del^ation  of  power  as  to,  see  Consti- 
tutional Law,  1. 
Revocation  of  license  as  exercise  of  ju- 
dicial   power,    see    Constitutional 
Law,  2. 
Due  process  as  to,  see  Constitutional 

Law,  7. 
Ambiguity  in  statute  authorizing  revo- 
cation, see  Statutes,  2. 
If  a  charge  against  an  architect,  un- 
der a  statute  permitting  revocation  of  his 
license  for  gross  incompetency  or  reckless- 
ness in  the  construction  of  buildings,  is  not 
sufficiently  specific  to  permit  him  to  pre- 
pare properlv  his  defense,  it  is  the  duty  of 
the  board  of  examiners,  upon  his  request, 
to  require  the  charge  to  be  made  more  spe- 
cific.    Klafter  v.  State  6d.  of  Examiners, 
46:  53a,  102  N.  E.  193,  259  111.  15. 

LIENS. 

Mechanics'  liens,  see  Mechanics'  Liens. 

LIFE    INSURANCE. 

See  Insurance. 

LIFE  TENANTS. 

Right  of  lessee  of  life  tenant  as  to  re- 
moval of  trade  fixtures  upon  death 
of  life  tenant,  see  Landlord  and 
Tenant,  4. 

Succession  tax  on  life  estate,  see  Taxes, 
3. 

LIGHTS. 

Absence  of,  in  street,  see  Highways,  9. 
Power  of  city  as  to,  generally,  see  Mu- 
nicipal Corporations,  1-4. 

LIMITATION  OF  ACTIONS. 

Adverse  possession,  see  Adverse  Posses- 
sion. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  4. 

Laches. 

Error  in  sustaining  demurrer  to  evi- 
dence because  of,  see  Appeal  and 
Error,  26. 

Estoppel  by  laches,  see  Estoppel,  4. 

1.  Laches  will  prevent  a  dissenting 
stockholder  from  securing  a  temporary  in- 
junction against  a  sale  of  all  the  assets  of 
the  corporation,  if,  with  knowledpre  of  a 
contract  to  do  so.  he  delavs  action  until  the 
terms  of  the  agreement  have  been  substan- 
tially carried  out.  Bcidenkopf  v.  Des 
Moines  L.  Ins.  Co.  46:  290,  142  N.  W.  434, 
—  Iowa.  — . 

2.  The  general  rule  is  that  equity  will 
not  interpose  to  relieve  from  a  mistake 
where  there  is  inexcusable  delay  and  negli- 
g-ence  in  asserting  a  right,  or  where  the 
jjranting  of  the  relief  wou'd  onerat^  inequi- 
tably :  but  laches  is  an  equitable  defense  and 
will  not  bar  a  recovery  from  mere  lapse  of 
time,  nor  where  there  is  a  reasonable  excuse 
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for  nonaction  of  a  party  in  making  inquiry 
as    to    his    rights,    or    in    asserting    tnem. 
Osincup    V.    Henthorn,    46:  174,    130    Pac. 
652,  89  Kan.  58. 
When  statute  runs. 

3.  A  statute  limiting  the  time  in  which 
actions  to  attack  tax  deeds  must  be  brought 
does  not  apply  to  prevent  an  owner  in  pos- 
session from  setting  up  the  invalidity  of  a 
tax  deed  for  lack  of  jurisdiction  in  &  pro- 
ceeding by  the  holder  against  him  for  the 
possession.  Buty  v.  Goldfinch,  46:  1065,  133 
Pac.  1067,  —  Wash.  —.  (Annotated) 

lilMITATION    OF   lilABIIilTT. 

By  telegraph  company,  see  Telegraphs, 
3,4. 

LIQUIDATED  DAMAGES. 

See  Damages,  2. 

LOAN. 

By  town  officers,  see  Towns. 

LOCAL  STATUTES. 

See  Statutes,  9. 

LODGER. 

Right  of  wife  to  maintain  action  upon 
implied  contract  of,  to  pay  for  per- 
sonal services  rendered  by  her  as 
nurse,  see  Husband  and  Wife,  6. 

LOGS  AND  LOGGING. 

Bight  of  one  contracting  to  float  logs 
to  maintain  action  for  obstruction 
of  stream,  see  Nuisances,  1. 

LI72^rBER. 

Storing  of,  in  street,  see  Highways,  2. 
Injury  to  child   by  fall  of   lumber  in 

street,  see  Highways,  6. 
See  also  Timber. 

LUMBER  CAMP. 

Duty  to  warn  employee  when  tree  is 
about  to  fall,  see  Master  and  Serv- 
ant, 3. 

LUNATICS. 

See  incompetent  Persons. 

BiACHINERY. 

Injury  to  employee  by,  see  Master  and 
Servant,  6,  9,  10,  18. 

MAILS. 

Gee  Postoffice. 

MALICE. 

As  an  ingredient  of  liability  for  alien- 
ating affections,  see  Husband  and 
Wife,  7. 

MALPRACTICE. 

Liability  for,  see  Physicians  and  Sur- 
geons. 

MALT   LIQUOR. 

Liability  for  sale  of,  see  Intoxicating 
Liquors,  2. 
46  L.R.A.(N.S.) 


MANDAMUS. 

1.  Mandamus  will  not  lie  to  compel 
municipal  officers  to  strike  private  property 
from  a  plat  of  a  proposed  park,  althouf^b 
the  property  was  platted  without  authority 
of  law;  since  the^lat  constitutes  merely  a 
cloud  on  title,  for  removal  of  which  man- 
damus is  not  a  proper  remedy.  Shisler  t. 
Philadelphia,  46:  725,  86  Atl.  1019,  239  Pa. 
468. 

2.  Under  a  charter  provision  imposing 
no  absolute  duty  upon  a  city  council  to  ex- 
ercise the  power  given  it  for  the  removal  of 
city  officers,  nor  authorizing  citizens  to  file 
charges  or  to  compel  investigation,  a  city 
council  cannot  be  compelled  by  mandamus  to 
exercise  such  power  at  the  suit  of  citizens. 
State  ex  rel.  Schwartzkopf  v.  Brainerd,  46: 
9,   141  N.  W.  97,  121  Minn.  182. 

(Annotate) 

MAPS. 

Conveyance  of  riparian  property  by  ref- 
erence to,  see  Waters,  3. 

MARRIAGE. 

Fraud  in  inducing,  see  Fraud  and  De- 
ceit, 2. 

Measure  of  damages  for  fraudulently 
inducing  marriage,  see  Damages,  6. 

Husband  and  wife,  generally,  see  Hus- 
band and  Wife. 

MARRIED  WOMEN. 

In  genera],  see  Husband  and  Wife. 

MASSES. 

Bequest  for,  see  Charities,  1,  4^  5. 

MASTER. 

Powers  of,  on  reference,  see  Reference. 

MASTER  AND  SERVANT. 

Conductor  arresting  passenger  aa  agent 
of  the  state,  sec  Carriers,  3. 

Liability  of  charitable  organization  for 
injury  to  servant,  see  Chariti»,  6. 

Effect  of  issuing  ysLj  check  to  impostor, 
see  Checks. 

Pleading  in  action  to  recover  on  pay 
check  issued  to  impostor,  see  Plead- 
ing, 5. 

Consideration  for  release  from  liability 
for  injury,  see  Contracts,  3. 

Evidence  of  statement  by  injured  em< 
ployee,  see  Evidence,"  16. 

Fraud  of  insurer  of  employer  in  indu- 
cing guardian  of  mi nor'em ployee  to 
bring  action  for  nominal  sum'onlv, 
see  Fraud  and  Deceit,  1. 

Employers'  liability  insurance,  see  In- 
surance. 

Libel  or  slander  of  servant  by  master, 
see  Libel  and  Slander. 

Rules  and  regulations. 

1.  The  owner  of  a  sugar  refinery  which 
employs  between  one  hundred  and  fifty  and 
two  hundred  men  is  not  bound  to  establish 
rules  relating  to  the  running  of  an  elevator 
therein,  nor  is  he  bound  to  employ  a  man 
specially  to  operate  the  elevator,  in  the  ab- 
sence of  evidence  showing  a  general  usage 
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•<3r  custom  to  that  effect.  Zebrowski  v.  War- 
ner Sugar  Ref.  Co.  (N.  J.  Err.  &  App.)  46: 
333,  83  Atl.  967,  83  N.  J.  L.  658. 

(Annotated) 

2.  Whether  or  not  a  rule  for  the  opera- 
tion of  an  elevator  should  have  been  estab- 
lished in  a  manufacturing  establishment 
should  not  be  left  to  the  jury  arbitrarily, 
l>ut  proof  should  be  required  that  the  prac- 
tice of  promulgating  such  rule  in  similar 
manufactories,  under  similar  conditions,  is 
^neral.  Zebrowski  v.  Warner  Sugar  Ref. 
Co.  (N.  J.  Err.  &  App.«)  46:233,  83  Atl. 
967,  83  N.  J.  L.  568. 

l>iity  to  warn  or  instruct. 
See  also  infra,  14,  16,  10. 

3.  The  owner  of  a  lumber  camp  owes 
-the  duty  to  an  employee  engaged  in  building 
-a  bridge,  to  give  him  warning  when  a  tree 

which  is  being  cut  by  other  employees  is 
About  to  fall,  which  he  cannot  delegate,  and 
he  will  therefore  be  liable  in  case  the  bridge 
constructor  is  injured  by 'a  tree  felled  upon 
him  without  warning,  although  those  en- 
gBged  in  felling  the  tree  had  been  instructed 
to  give  the  necessaiy  warning.  Lucey  v. 
€tack-Gibbs  Lumber  Co.  46:  86,  131  Pac.  897, 
23  Idaho,  628.  ( Annotated ) 

4.  The  rule  that  a  master  is  liable  for 
Any  injury  to  an  employee  which  may  result 
from  his  being  sent  into  a  dangerous  place 
to  perform  labor  without  warning  of  the 
danger  does  not  apply  to  render  the  master 
liable,  where  the  place  is  safe  except  when 
the  machinery  installed  therein  is  started, 
and  the  only  lack  of  warning  is  failure  to 
give  notice  to  the  servant  while  he  is  in  a 
position  of  danger,  of  the  foreman's  inten- 
tion to  start  the  machinery.  Peterson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  46:  766,  128  N. 
W.  932,  149  Iowa,  496. 

5.  A  master  who  directs  a  servant  to  re- 
move refuse  from  an  elevator  pit  cannot 
delegate  to  his  fellow  servant  the  duty  of 
warning  him  when  the  elevator  is  to  descend 
and  render  the  place  dangerous,  so  as  to 
relieve  himself  from  liability  for  injury  due 
to  failure  to  give  warning  Iliff  v.  Cudahy 
Packing  Co.  46:  755,  112  Pac.  165,  83  Kan. 
688. 

Duty  as  to  place  and  appliances. 

6.  A  telephone  company  which  furnishes 
ladders  to  men  engaged  in  installing  wires 
in  a  city  is  responsible  for  the  condition  of 
those  borrowed  by  the  men  by  direction  of 
its  foreman  when  its  own  supply  gives  out. 
Pacific  Teleph.  &  Teleg.  Co.  v.  Starr,  46: 
1 123,  206  Fed.  157,  -—  C.  C.  A.  — . 

7.  Ladders  of  more  than  ordinary 
length  furnished  by  a  telephone  company  for 
the  use  of  its  employees  who  are  engaged  in 
installing  wires  in  a  city  are  not  simple  ap- 
pliances within  the  rule  which  relieves  the 
master  from  responsibility  for  the  condi- 
tion of  such  appliances.  Pacific  Teleph.  & 
Tel^.  Co.  V.  Starr,  46:  ixas,  206  Fed.  157, 
-^  \j»  \j»  A,  ^■~'. 

8.  A  master  who  sets  an  employee  at 
work  excavating  a  foundation  for  a  build- 
ing on  a  hillside  at  a  time  when  other  serv- 
ants are  making  excavations  further  up  the 
hill  is  bound  to  take  precautions  to  protect 
46  L.RJiL.(N.S.) 


t  the   former  from   material  which  may   be 
I  loosened  by  the  latter  employees  in  such  a 
manner  as  to  roll  down  on  him.     Paulsen 
V.  Feroglio,  46:  629,  131  Pac.  1163,  —  Wasn. 
— .  (Annotated) 

9.  A  servant  injured  while  attempting 
to  clean  the  bottom  of  the  shaft  of  a  coal 
hoist,  by  the  starting  of  the  machinery  to 
raise  a  bucket  while  he  is  in  a  position  of 
danger,  cannot  hold  the  master  liable  for  the 
injury,  on  tne  theory  that  he  had  not  been 
furnished  a  safe  place  to  work,  where  the 
place  was  safe  except  when  the  machinery 
was  running,  which  was  a  matter  con- 
trolled entirely  by  another  servant  of  the 
employer.  Peterson  v.  Chicae^o,  R.  I.  ft 
P.  JEL  Co.  46:  766,  128  N.  W.  932,  149  Iowa, 
496. 

10.  The  duty  imposed  by  §  1813,  Minn. 
R.  Li.  1905,  upon  all  persons  and  corpora- 
tions owning  or  operating  dangerous  ma- 
chinery to  cover  or  guard  the  dangerous 
parts  thereof  so  far  as  practicable,  is  abso- 
lute and  nondelegable.  Mclnerny  v.  St. 
Luke's  Hospital  Asso.  46:  548,  141  N.  W. 
837,   122  Minn.   10. 

11.  A  master  who  furnishes  to  an  em- 
ployee, without  inspection,  a  ladder  of  un- 
usual length  for  use  in  the  employment,  is 
responsible  for  injury  to  the  employee 
through  the  breaking  of  the  ladder  because 
of  a  defect  which  reasonable  inspection 
would  have  disclosed.  I'acific  Teleph.  & 
Teleg.  Co.  v.  SUrr,  46:  1x23,  206  Fed.  157, 

^^    V-<.    L/.    A.    ^~-. 

Assumption  of  risk. 

Question  for  jury  as  to,  see  Trial,  13. 

12.  An  employee  engaged  in  making  an 
excavation  on  a  hillside,  who  knows  that 
the  employer  has  erected  a  barrier  to  pre- 
vent material  loosened  by  persons  work- 
ing further  up  the  hill  from  rolling  down 
upon  him,  does  not  assume  the  risk  of  the 
insufficiency  of  the  barriers.  Paulsen  v. 
Feroglio,  46:  629,  131   Pac.  1163,  —  Wash. 

m 

13.  An  employee  of  a  sugar  refining  com- 
pany, who  knew  it  was  customary  in  the 
operation  of  an  elevator  in  the  factory  of 
such  company  for  the  employee  wlio  desired 
to  use  the  same  to  go  to  the  shaft,  and, 
should  the  elevator  be  on  a  different  floor, 
bring  the  same  to  the  desired  floor  by  the 
manipulation  of  the  ropes  therein,  and  that 
this  was  frequently  done  without  any  warn- 
ing and  who  was  injured  by  such  starting 
of  the  elevator  from  another  floor,  assumed 
the  risk  of  such  injury,  whether  tlie  same 
resulted  from  a  lack  of  rules  or  a  defect  in 
the  system.  Zebrowski  v.  Warner  Sugar 
Ref.  Co.  (N.  J.  Err.  &  App.)  46:  233,  83 
Atl.  957,  83  N.  J.  L.  558. 
Contributory  negligence. 

Aggravation    of    injury    by    servant's 
failure    to    give    proper    attention 
■    thereto,  see  Negligence,  2. 

14.  A  railroad  company  is  not  bound  to 
give  warning  of  the  approach  of  an  engine 
to  pick  up  cars  on  a  spur  track  at  a  stone 
quarry,  to  a  quarryman  who  has  gone  un- 

'  der  a  car  to  obtain  shelter  from  a  storm. 
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Carey  v.  Chicago,  R.  I.  A  P.  R.  Co.  46:  877, 
114  Pac.  197,  84  Kan.  274.  (Annoteted) 

Wbo  are  fellow  serrants. 

15.  A  domestic  servant  whose  contract 
includes  the  right  to  be  transported  to 
church  in  the  employer's  automobile  does 
not,  while  being  so  transported,  retain  the 
relation  of  servant  to  the  master,  so  as  to 
be  a  fellow  servant  of  the  chauffeur  in 
charge  of  the  car,  and  relieve  the  master 
from  liability  for  injury  due  to  the  chauf- 
feur's negligence.  O'Bieme  v.  Stafford,  46: 
1 183,  87  Atl.  743,  —  Conn.  — .  (Annotated) 

16.  A  servant  in  charge  of  machinery, 
who  has  assumed  the  duty  of  warning  an- 
other employed  about  it  wlien  the  machinery 
was  to  be  started,  which  would  render  the 
latter's  position  perilous,  is  not,  with  re- 
spect to  the  performance  of  that  duty,  his 
fellow  servant.  Ondis  v.  Great  A.  &  P.  Tea 
Co.  (N.  J.  Err.  &  App.)  46:777.  81  Atl. 
856,  82  N.  J.  L.  511. 

17.  The  negligence  of  a  foreman,  super- 
vising different  ganss  of  men  engaged  in  ex- 
cavating on  a  hillside  in  constructing  an  in- 
sufficient barrier  to  protect  the  man  lower 
down  from  material  loosened  by  those  fur- 
ther up  is  that  of  the  master,  and  not  of 
a  fellow  servant  of  the  workman.  Paulsen 
V.  Feroglio,  46:  629,  131  Pac.  1163,  —  Wash. 

18.  The  act  of  a  foreman  in  charge  of  the 
work  at  a  coal  elevator  of  a  railroad  com- 
pany, in  starting  the  machinery  to  raise 
a  bucket  while  a  servant  was  in  a  position 
of  peril  in  the  shaft,  is  that  of  a  fellow 
servant  of  the  latter,  and  not  that  of  the 
employer.  Peterson  v.  Chicago,  R.  I.  &  P. 
R.  Co.  46:  766,  128  N.  W.  932,  149  Iowa, 
496.  (Annotated) 
For  what  acts  of  fellow  servant  master 

Is  liable. 

19.  When  the  place  assigned  by  the  em- 
ployer to  his  €»mploy(?c  to  work  is  safe  for 
him  while  certain  machinery,  with  which  he 
is  obliged  to  come  in  contact  and  over 
which  he  has  no  control,  is  at  rest,  but  is 
liable  to  become  a  place  of  great  peril  to 
him  the  instant  such  machinery  is  started 
in  motion,  and  a  previous  method  of  warn- 
ing him  of  such  starting  had  been  uniform- 
ly pursued  by  the  employer  through  the  act 
of  another  employee,  who  was  in  control 
.)f  the  machinery,  and  had  undertaken  the 
duty  of  giving  such  warning:,  the  neglect  of 
the  latter  to  give  the  warning  is  legally  im- 
putable to  the  employer.  Ondis  v.  Great  A. 
&  P.  Tea  Co.  (N.  J.  Err.  &  App.)  46:  777, 
81  Atl.  85C,  82  N.  J.  L.  511. 

Master's  liability  for  acts  of  servant. 
Presumption  and  burden  of  proof  as  to 
authority  of  servant,  see  Evidence. 
3,4. 

20.  The  owner  of  an  automobile  is  not 
liable  in  an  action  for  damages  for  injuries 
to,  or  death  of,  a  third  person,  caused  by 
the  negligence  of  an  emploj'ee  in  the  opera- 
tion of  the  automobile,  unless  it  is  proved 
tliat  the  employee,  at  the  time,  was  engaged 
upon  his  employer's  business  and  acting 
within  the  scope  of  his  employment.  White 
46  L.R.A.(X.S.) 


Oak  Coal  Co.  v.  Rivoux,  46:  1091,  102  N.  E. 
302,  —  Ohio  St.  — . 

21.  It  is  not  within  the  implied  author- 
ity of  a  teamster  to  invite  boys  to  ride  upon 
his  wagon,  and  therefore  if  no  express  au- 
thority has  been  given  him,  bis  master  is 
not  liable  for  the  death  of  a  boy  invited  to 
ride  and  killed  by  the  running  away  of  t> 
team.  Dover  v.  Mayes  Mfg.  Co.  46  f  199,  't 
S.  £.   1067,  157  N.  C.  324.        (Annotated  1 

22.  A  team  of  mules  and  wagon  is  not 
such  a  dangerous  instrumentality  as  to  ren- 
der their  owner  liable  for  injury  through  the 
running  away  of  the  team,  to  a  boy  whom 
the  driver  without  authority  invited  to  ride. 
Dover  v.  Mayes  Mfg.  Co.  46:  199^  72  S.  £. 
1067,  157  N.  C.  324. 

MATERIALITY. 

Of  evidence,  see  Evidence,  17—24. 

MAXIMS. 

1.  All  the  words  of  a  law  must  have 
effect  rather  than  that  part  should  perish 
by  construction.  First  Nat.  Bank  ▼.  United 
States,  46:  1 139,  206  Fed.  374,  —  C.  C.  A. 

• 

2.  Causa  proxima  non  remota  specta- 
tur.  Bohaker  v.  Travelers'  Ins.  Co.  46:  543, 
102f  K.  £.  342,  215  Mass.  32. 

3.  Caveat  emptor.  Bender  v.  Weber. 
46:  I2Z,  157  S.  W.  570,  250  Mo.  551;  Beach 
V.  Beach,  46:  98,  141  N.  W.  921,  —  Iowa. 

4.  Equity  regards  that  as  done  which 
ought  to  be  done.  New  Haven  v.  Weston. 
46:  921,  86  Atl.  996,  —  Vt.  ^. 

5.  Expressio  unius  est  exclusio  alteriu5. 
Noble  V.  Beeman-Spaulding- Woodward  Co. 
46:  162,  131  Pac.  1006,  —  Or.  — ;  State  e\ 
rel.  Barker  v.  Assurance  Co.  46:  955,  158 
S.  W,  640,  —  Mo.  — . 

6.  Fiat  justitia,  ruat  coelum.  £kem  t. 
McGovern,  46:  796,  142  N.  W.  595,  —  Wis^ 

• 

7.  Furiosus  nullum  negotinm  agere  po- 
test, qui  non  intelligit  quid  agit.  Green  \. 
Gunsten,  46:  212,  142  N.  W.  261,  —  W-is.  — . 

8.  He  who  seeks  equity  must  do  equity. 
New  Haven  v.  Weston,  46:  921,  86  AtL  9&6. 

—  Vt.  — . 

9.  Ignorantia  legis  neminem  excusat. 
Poindexter  v.  State,  46:  5x7,  159  S.  W.  197, 

—  Ark.  — . 

10.  Kemo  tenetur  seipsum  accusare. 
People  V.  Rosenheimer,  46:  977,  102  K.  £. 
530,  209  N.  Y.  115. 

11.  Que  temporalia  sunt  ad  agendum 
perpetua  sunt  ad  excipiendum.  Butv  v. 
Goldfinch,  46:  1065,  133  Pac.  1057,  —  \Va*h. 

• 

12.  Qui  hieret  in  litera  hieret  in  cortict?. 
Davis  V.  First  Nat.  Bank,  46:  750,  78  S.  £. 
190,  139  Ga.  702. 

13.  Respondeat  superior.  Mclnemv  t. 
St.  Luke's  Hospital  Asso.  46:  548»  141  N*.  W. 
837,  122  Minn.  10. 

14.  Sic  utere  tuo  ut  alienum  non  Isedas. 
Capp  V.  St.  Louis,  46:  73i»  158  S.  W.  616, 

—  Mo.  — . 

15.  Simplex  commendatio  qua  non  obli- 
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^at.    Beach  v.  Beacb,  46:  98,  141  N.  W.  021, 

—  lowai  — . 

16.  What  ought  to  be  of  record  must  be 
proved  by  the  record.  Milbra  v.  SIosb- 
SUeffield  Steel  &  I.  Co.*  46:  274,  62  So.  176, 

—  Ala.  — . 

17.  Verba  fortius  accipiunter  contra  pro- 
ferentem. Standard  Acci.  Ins.  Co.  y.  Hite, 
^6:  986,  132  Pac.  333,  —  Okla.  — -. 

IklATOR. 

Review  hj  court  of  removal  of,  see  Courts, 
6. 

Measure  of  dam^es  for  destruction  of, 
by  fire,  see  Damages,  9. 

MECHANICS'  IjIENS. 

For  what  work  or  materials. 

1.  One  who  constructs  concrete  abut- 
ments and  piers,  and  furnishes  material  for 
the  roadbed  of  a  railway,  is  entitled  to  a 
lien  thereon  under  a  statute  giving  a  lien 
to  "every  mechanic,  builder,  artisan,  work- 
man, laborer,  or  other  person  who  shall  do 
or  perform  any  work  or  labor  upon,  or  fur- 
nisn  any  material,  machinery,  fixtures,  or 
other  thing  toward  the  equipment,  or  to 
facilitate  the  operation  of,  any  railroad." 
Kansas  City  S.  R.  Co.  v.  Wallace,  46:  zza, 
132  Pac.  908,  —  Okla.  — . 

2.  A  subcontractor  is  within  the  mean- 
ing of  a  statute  giving  a  lien  to  *'every 
mechanic,  builder,  artisan,  workman,  la- 
borer, or  other  person  who  shall  do  or 
perform  any  work  or  labor  upon  .  .  . 
any  railroad."  Kansas  City  S.  R.  Co.  v. 
Wallace,  46:  xia,  132  Pac.  908,  —  Okla.  — . 
How  waived  or  defeated. 

3.  A  contract  between  a  principal  con- 
tractor in  a  railway  construction  contract 
who  has  agreed  to  save  the  railway  com- 
pany harmless  from  all  liens,  and  a  sub- 
contractor, which  by  its  terms  is  made  sub- 
ordinate to  the  principal  contract,  and 
which  reserves  to  the  principal  contractor 
as  between  the  parties  all  rights  reserved 
to  the  railway  company  in  the  principal  con- 
tract, and  which  contains  the  further  pro- 
vision that  no  lien  or  suit  shall  be  filed  until 
after  the  resident  engineer  has  piiMiahed  his 
award,  and  then  only  for  the  purp  )<!c  of  en- 
forcing said  award,  does  not  waive  tlie  right 
of  the  subcontractor  to  a  lien  for  the  pur- 
pose of  enforcing  an  award  of  the  resident 
engineer.  Kansas  City  S.  R.  Co.  v.  Wallace, 
46:  iza,  132  Pac.  908,  —  Okla.  — . 

MERGER. 

Of  judgment,  see  Bankruptcy,  4. 

BilNES. 

Implied  covenant  or  conditions  in  con- 
veyance of  minerals,  see  Covenants 
and  Conditions,  1,  2. 

Mutuality  of  mining  lease,  see  Con- 
tracts, 4. 

Forfeiture  or  abandonment  of  right  to 
remove  minerals,  see  Timber. 

Specific  performance  of  oral  agreement 
to  lease  mines,    see    Specific  Per- 
formance, 1. 
46  L.R.A.(N.S.) 


MINORITY  STOCKHOIiDERS. 

Rights  of,  see  Corporations,  7,  8. 

MINORS. 

See  Infants. 

MISJOINDER. 

In  pleading,  see  Pleading,  3. 

MISTAKE. 

In    settling   account,    see    Compromise 

and  Settlement. 
In  telegram,  see  Damages,  4,  5. 
As   ground    for    relief    in    equity,    see 

Equity,  1. 
Laches  to  bar  relief  from,  see  Lindlta- 

tion  of  Actions,  2. 
Question  for  jury  as  to  notice  of,  see 

Trial,  8. 

MONOPOIiT  AND  COMBINATIONS. 

Repeal  of  anti-trust  law,  see  Statutes, 
8,  14. 

Foreign  insurance  companies  doing 
business  in  a  state  cannot  conspire  or  agree 
together  to  withdraw  from  the  state  in  a 
body  and  cancel  their  policies  in  force  there- 
in, upon  change,  to  their  detriment,  of  the 
laws  under  which  they  are  doing  business. 
State  ex  rel.  Barker  v.  Assurance  Co.  46: 
955,  158  S.  W.  640,  —  Mo.  — .  (Annotated) 

MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel 
Mortgage. 

Subrogation  of  person  furnishing  money 
to  discharge,  see  Subrogation,  1. 

Effect  of  tender  of  amount  due  before 
exercise  of  option  to  declare  whole 
debt  for  default  in  payment  of  in- 
terest, see  Tender. 

1.  A  pre-existing  debt  is  a  sufficient 
consideration  for  a  mortgage  given  to  secure 
it  Qrieg  v.  Mueller,  46:  722^  133  Pac.  94, 
—  Or.  — . 

2.  Provisions  in  a  mortgage  that  default 
in  payment  shall  mature  the  entire  debt  at 
the  option  of  the  holder,  and  in  the  note 
secured  by  the  mortgage,  that  default  shall 
render  the  whole  sum  immediately  due  and 
collectable,  will  be  construed  together  and 
held  to  mean  that  default  will  render  the 
whole  sum  due  at  the  option  of  the  creditor. 
Clark  V.  Paddock,  46:  475»  132  Pac.  795,  — 
Idaho,  — .  (Annotated) 

MOTIONS  AND  ORDERS. 

Appealability  of  order  denying  motion, 
see  Appeal  and  Error,  1. 

MUNICIPAIi  CORPORATIONS. 

Review  by  court  of  removal  of  mayor, 
see  Courts,  6. 

Estoppel  of,  see  Estoppel,  1. 

Admissibility  of  ordinance  under  plead- 
ings, see  Evidence,  31. 

Mandamus  to  municipal  officer,  see 
Mandamus. 

Removal  of  officers,  see  Officers,  2. 

Right  to  maintain  action,  see  Parties, 
1. 
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Effect  of  charter  to  repeal  statute  by 
implication,  see  Statutes,  15. 

As  to  lights. 

1.  A  city  which  undertakes  to  furnish 
electric  light  and  power  to  the  public  is 
subject  to  ttie  same  duties  and  obligations, 
and  possesses  the  same  rights  and  privi- 
leges, as  private  persons  or  corporations  per- 
forming the  same  class  of  service.  State  ex 
rel.  W.  J,  Armstrong  Co.  v.  Waseca,  46: 
437,  142  N.  W.  319,  122  Minn.  348. 

2.  A  city  engaged  in  furnishing  electric 
light  and  power  to  the  public  must  furnish 
to  one  of  its  citizens  engaged  in  a  legitimate 
business  power  for  a  three-phase  motor 
which  he  has  installed,  although  it  will  be 
necessary  for  the  city  to  install  transform- 
ers to  connect  with  this  kind  of  motor. 
State  ex  rel.  W.  J.  Armstrong  Co.  v.  Wa- 
seca, 46:  437,  142  N.  W.  319,  122  Minn.  348. 

3.  The  method  of  adjustment  of  the  ex- 
pense incurred  by  a  municipality  engaged  in 
furnishing  electric  power  to  the  public,  in 
installing  appliances  made  necessary  by  the 
kind  of  motor  used  by  a  consumer,  is  with- 
in the  discretion  of  the  municipality,  and  its 
regulation  in  this  regard,  if  fair  and  reason- 
able, is  binding.  State  ex  rel.  W.  J.  Arm- 
strong Co.  V.  Waseca,  46:  437,  142  N.  W. 
319,  122  Minn.  348. 

4.  Where  a  motor  used  by  a  consumer 
of  electric  power  requires  the  installation, 
by  the  municipality  furnishing  sucli  power, 
of  transformers  at  an  expense  which  is  sub- 
stantial and  which  is  not  entailed  in  fur- 
nishing power  to  others,  the  consumer  must 
bear  the  expense.  State  ex  rol.  W.  J.  Arm- 
strong Co.  V.  Waseca,  46:  437,  142  N.  W.  319, 
122  Minn.  348.  (Annotated) 
Liability  for  damages. 

Judgment  on  appeal  in  joint  action 
against  city  and  railroad  company, 
see  Appeal  and  Error,  29. 

Joint  liability  for  injury  to  property, 
see  Joint  Creditors  and  Debtors.  2, 
3. 

Injuries  from  fixing  or  changing  grade 
of  street,  see  Highways,  3-5. 

Liability  for  defects  or  obstructions  in 
streets,  see  Highways,  6-9. 

5.  The  conditions  necessary  to  liability 
under  the  doctrine  of  the  turntable  cases 
are  not  necessary  to  hold  a  municipality 
liable  for  the  death  of  a  child  drowned  in  a 
dangerous  pond  in  a  public  park,  where 
it  had  a  perfect  right  to  play.  Capp  v.  St. 
Tx)uis,  46:  731,  158  S.  W.  61C,  —  Mo.  — . 

0.  A  municipal  corporation  may  be 
found  negligent  in  maintaining  in  a  public 
park,  where  many  children  resort  to  play,  a 
pond  several  feet  deep  formed  in  a  small 
stream  in  which  they  are  in  the  habit  of 
wading,  by  water  from  a  storm  sewer  which 
the  municipality  turned  into  the  stream,  so 
as  to  render  it  liable  for  the  death  of  a 
child  drowned  while  plaving  there.  Capp  v. 
St.  Louis,  46:  731,  168  S.  W.  616,  —  Mo.  — . 

7.  A  municipal  corporation  which  ob- 
structs navigation  in  a  navigable  stream  by 
tlie  construction  and  maintenance  of  a 
bridge  across  it  without  legislative  author- 
46  L.R.A.(N.S.) 


ity  is  liable  in  damages  to  one  specially  in- 
jured by  the  obstruction.  Tuell  v.  Mari-m. 
46:  35f  86  Atl.  980,  —  Me,  — . 

8.  Service  of  notice  of  an  injurr 
through  the  negligence  of  a  municipal  cor- 
poration, upon  the  mayor,  instead  of  thf 
clerk,  as  the  statute  requires,  will  not  defeat 
the  action,  if  the  mayor  accepted  the  service 
on  behalf  of  the  city,  and  the  clerk  ani 
council  received  full  notice  in  their  officii'. 
capacity  of  the  accident  and  the  injury  ari« 
ing  therefrom.  Powers  v.  Boulder,  ^6:  167. 
131  Pac.  396,  —  Colo.  — .  ( AnnoUtedi 

mutuaij  insurance  comjpant. 

See  Insurance. 

MUTUALITY. 

Of  contract,  see  Contracts,  4. 
As   affecting  specific   performance,  see 
Specific  Performance,  1. 

NAME. 

Variance  between  pleading  and  proof  u 
to,  see  Evidence,  32. 

Error  as  to  name  of  estate  in  appoint- 
ing administrator  tlierefor,  see  Ex- 
ecutors and  Administrators,  1. 

The  names  "Milbra"  and  '*Milbuni'" 
are  not  idem  sonans,  Milbra  v.  Sloss-Shef- 
field  Steel  &  Iron  Co.  46:  274,  62  So.  176. 
— .  Ala.  — . 

NATURAL  GAS. 

Exercise  of  right  of  eminent  domain 
for  pipe  line,  see  Eminent  Domain. 
1,2,5. 

Title  of  statute  permitting  condemna- 
tion of  land  for  pipe  line,  see  Stat- 
utes, 5. 

Act  permitting  condemnation  of  land 
for  pipe  line  as  special  legislation, 
see  Statutes,  9. 

Question  for  jury  as  to  public  need  or 
benefit  of  proposed  right  of  way  for 
pipe  line,  see  Trial,  15. 

NEAR  BEER. 

Liability  for  sale  of,  see  Intoxicating 
Liquors,  2. 

NEGLIGENCE. 

At  place  of  amusement,  see  Amuse- 
ments. 

In  running  automobile,  see  Automo- 
biles. 

Of  carrier  or  passenger,  see   Carriers. 

Liability  of  charitable  institution  for, 
see  Charities,  6. 

Measure  of  damages  for  negligence 
causing  personal  injury  or  death, 
see  Damages,  7,  8. 

Estoppel  by,  see  Estoppel,  5,  6. 

Presumption  and  burden  of  proof  as  to. 
see  Evidence,  5-7. 

Opinion  evidence  in  action  for  personal 
injury,  see  Evidence,  14. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 19. 

Liability  of  wife  of  householder  for  in- 
jury on  premises,  see  Husband  and 
Wife,  1,  2. 


NEGOTIABLE  INSTRUMENTS— NUISANCES. 
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Of  insurance  agent,  eee  Insurance,  3. 
-    Form   of  judgment  in  action  for,  see 
Judgment,  1. 

Liability  of  landlord,  see  Landlord  and 
Tenant,  5,  6. 

Of  master  or  servant,  see  Master  and 
Servant. 

Liability  of  municipal  corporation  for, 
see  Municipal  Corporations,  6-8. 

Of  physician,  see  Physicians  and  Sur- 
geons. 

Pleading  as  to,  see  Pleading,  4. 

Necessity  of  pleading,  see  Pleading,  6. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate  Cause. 

As  to  transmission  of  telegraph  mes- 
sage, see  Telegraphs. 

Sufficiency  of  evidence  to  take  question 
to  jury,  see  Trial,  4. 

Demurrer  to  evidence  in  action  for,  see 
Trial,  17. 

Question  for  jury  ns  to,  see  Trial,  10-14. 

1.  One  driving  along  a  hiirhway  is  not 
bound  to  look  or  listen  for  vehicles  which 
may  be  approaching  from  heliind  before 
stopping  his  vehicle,  nor  is  he  bound  to 
g'ive  warning  of  his  intention  to  stop;  his 
stopping  being  negligent  only  when  he  is 
aware  of  the  presence  of  another  vehicle 
with  which  his  act  mav  cause  a  collision. 
Strever  v.  Woodard,  46:*^ 644,  141  X.  W.  931, 

—  Iowa,  — .  (Annotated) 
Contributory. 

Of  employee,  see  Master  and  Servant, 

14. 
Question  for  jury  as  to,  see  Trial,  10-12. 

2.  An  action  by  a  servant  against  his 
master  to  recover  damages  for  injuries  due 
to  the  latter's  neglience  is  not  defeated  by 
the  fact  that  the  plaintiff  did  not  give  prop- 
er attention  to  his  injury.  Kennedy  v.  Spo- 
kane. P.  &  S.  R.  Co.  46:  419,  132  Pac.  50, 

—  Wash.  — . 

XEGOTTABLE   INSTRUMENTS.' 

See   Bills  and   Notes;    Checks. 

NEWIiY  DISCOVERED  EVIDENCE. 

New  trial  for,  see  New  Trial,  2. 

NEWSPAPER. 

'Reading  of,  by  jury  in  murder  case  as 
ground    for    new    trial,    see   New 
Trial,  1. 

NEW  TRIAIi. 

Raising  question  for  review  on  appeal 
by  motion  for,  see  Appeal  and  Er- 
ror, .5. 

Review  of  discretion  as  to,  on  appeal, 
see  Appeal  and  Error,  12. 

1.  A  new  trial  should  be  granted  where 
the  jury  in  a  murder  case  read  narrative 
newpaper  articles  at  the  trial  containing 
statements  that  the  evidence  is  not  shaken, 
is  sufficient  to  convict,  that  there  is  little 
conflict,  that  the  testimony  is  sensational, 
that  the  public  was  startled,  and  pointing 
out  the  strong  features  of  the  evidence. 
Capps  V.  State,  46:  741,  159  S.  W.  193,  — 
Ark.  — .  (Annotated) 
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2.  Newly  discovered  evidence  of  a  wit- 
ness to  a  homicide,  that  accused  did  not  fire 
the  fatal  shot,  but  that  his  brother  did,  is 
ground  for  new  trial  after  conviction,  if  the 
circumstances  were  not  such  as  to  make  ac- 
cused responsible  for  the  brother's  act,  al- 
though the  brother  testified  at  the  trial 
that  the  shot  was  fired  by  him.  Spencer  v. 
State,  46:  903,  163  S.  W.  858,  —  Tex.  Crim. 
Rep.  — .  (Annotated) 

NOISE. 

As  nuisance,  see  Nuisances,  2. 
By   railroad   train,   frightening   horse, 
see  Railroads. 

NOTICE. 

Necessity  arid  sufficiency  of,  to  consti- 
tute due  process,  see  Constitutional 
Law,  12. 

Of  claim  of  exemption,  see  Exemptions. 
1. 

To  creditors  of  sale  in  bulk,  see  Fraud- 
ulent Conveyances,  2. 

Of  defects  in  street,  see  Highways,  11. 

Of  application  for  distribution  of  de- 
cedent's estate,  see  Judgment,  2. 

Of  claim  against  city,  see  Municipal 
Corporations,  8. 

Of  local  improvement  assessment,  see 
Public  Improvements. 

Of  contents  or  importance  of  telegram"", 
see  Telegraphs,  2. 

To  telegraph  company  of  claim  for  dam- 
ages, see  Telegraphs,  3. 

(Question  for  jury  as  to,  see  Trial,  8. 

NUISANCES. 

Judicial  notice  that  nuisance  can,  and 
will,  be  abated,  see  Evidence,  1. 

Remedies;  who  may  have. 

Refusal  of  injunction  upon  court's  own 
knowledge  that  nuisance  will  be 
abated,  see  Evidence,  1. 

1.  An  injury  different  from  that  suf- 
fered by  the  public  at  large  from  the  ob- 
struction of  a  navigable  stream,  which  will 
entitle  the  person  injured  to  damages,  is 
shown  by  the  fact  that  he  was  in  possession 
of  certain  logs  which  he  had  contracted  to 
float  past  the  obstruction,  and  that  his  use 
of  the  stream  was  unreasonably  interfered 
with  by  the  obstruction,  so  that  he  was  com- 
pelled to  incur  expense  in  hiring  extra 
hands  and  to  suffer  delay  in  his  work. 
Tuell  V.  Marion,  46:  35,  86  Atl.  980,  —  Me. 

Who  liable. 

Joint  liability  for  continuing  nuisance, 
see  Joint  Creditors  and  Debtors,  1. 

Municipal  liability  for,  see  Municipal 
Corporations,  7. 

2.  A  contractor  for  a  street  improve- 
ment which  requires  the  removal  of  a  large 
quantity  of  earth  from  one  place  to  an- 
other, who  under  the  authority  of  the  mu- 
nicipality constructs  a  railwav  in  the  street 
upon  which  to  move  such  earth,  is  not  liable 
for  injuries  to  abutting  property  from  noise, 
smoke,  and  vibration,  if  he  is  guilty  of  no 
negligence  in  the  operation   of  the   plant. 
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Larned  v.  Holt  A  Jeffrey,  46:  635,  133  Pac. 

460.  —  Wash.  — . 

Defenses. 

3.  That  lots  in  a  residence  section  of  a 
municipal  corporation  arc  vacant  does  not 
deprive  their  owner  of  a  rijrht  to  an  injunc- 
tion to  restrain  the  pollution  of  the  air 
passing  over  them  by  illuminating  gas  es- 
caping from  a  reservoir  on  neighboring 
property.  Romano  v.  Birmingham  R.  L.  £ 
P.  Co.  46:  642,  62  So.  677,  —  Ala.  — . 

(Annotated) 

4.  A  railroad  company  that  has  been 
authorized  by  statute  to  use  soft  coal,  an 
act  that  might  otherwise  be  a  public  nui- 
sance, cannot  be  guilty  of  a  public  nuisance 
in  the  absence  of  negligence  other  than  the 
mere  burning  of  soft  coal.  State  v.  Erie  R. 
Co,  (N.  J.  Err.  &  App.)  46:  117,  87  Atl. 
141,   —  N.   J.  — . 

NURSE. 

Liability  of  wife  for  injury  to  nurse 
called  to  attend  husband,  see  Hus- 
band and  Wift*,  1,  2. 

Liability  of  physician  for  negligence  of, 
see  Physicians  and  Surgeons. 

NURSING. 

Expense,  of,  as  element  of  damages  for 
personal  injury,  see  Damages,  7. 

OCCUPATION. 

Tax  on,  see  License. 

ODORS. 

As  nuisance,  see  Nuisances,  3. 

OFFERS. 

Of  reward,  see  Reward. 

OFFICERS. 

Power  of,  to  take  l)ond  of  contractor 
to  secure  payment  of  subcontract- 
or,  laborers,  etc.   see»  Bonds,  1. 

Of  corporation,  see  Corporations,  3,  4. 

Injunction   against,   sec  Injunction,   3. 

Injunction    to   restrain   eflfort   to   gain 

Possession  of  office  by  violence,  see 
njunction,  2,  5. 
Of  insurance  company,  see  Insurance,  3. 
Mandamus  to,  sec  Mandamus. 
Of  town,  see  Towns. 

Filling  vacancy. 

1.  Under  a  statute  providing  that  an 
office  shall  be  deemed  vacant  for  the  pur- 
pose of  choosing  a  successor  after  the  ex- 
piration of  the  term,  the  governor  cannot, 
where  tlie  term  expires  While  the  senate 
is  in  session,  appoint  a  successor  upon  the 
resignation  of  the  incumbent  after  its  ad- 
journment, although  under  the  statute  he 
•  lu'ld  over  until  his  successor  was  appointed, 
wliere  other  portions  of  the  statute  pro- 
vide that  a  vacancy  occurring  in  the  office 
of  one  appointed  by  the  governor,  with 
the  advice  of  the  senate,  shall  he  filled  in 
the  same  manner  as  tho  original  appoint- 
ment was  made,  but  jriving^  the  governor 
ad  interim  power  of  appointment  if  the 
vacancy  occurs  other  than  by  expiration  of 
the  term  while  the  senate  was  not  in  ses- 
46  L.R.A.(N.S.) 


sion,  and  declaring  that  an  office  may  be- 
come vacant  by  resignation  before  expira- 
tion of  the  term.  People  ex  rel.  Mitchell 
V.  Sohmer,  46:  120a,  102  N.  £.  593,  209 
N.  Y.  161.  (Annotated! 

Removal. 

Right   to   office   as   a   property    right, 

see  Constitutional  Law,  5. 
Due    process    in    removal,   see    Consti- 
tutional Law,  8,  12. 
Review  by  court  of  removal,  see  Courts, 

5,  6. 
Extent  of  power  of  governor  as  to  re- 
moval   of   officer,   see   Governor. 
Mandamus  to  compel  exercise  of  pow- 
er to  remove  officer,  see  Mandamus, 
2. 

2.  A  city  charter  providing  that  of- 
ficers "may  be  removed"  from  office  by  the 
alderman,  and.  by  way. of  limitation  upon 
the  exercise  of  the  power  of  removal,  re- 
quiring a  copy  of  the  charges  to  be  fur- 
nished the  accused  officer  and  a  time  to  be 
fixed  by  the  city  council  for  the  trial,  of 
which  not  less  than  ten  days'  notice  shall 
be  given  to  such  officer,  does  not  impose 
a  duty  upon  the  council  to  exercise  the 
power  therein  given.  State  ex  rel.  ScliwarU- 
kopf  V.  Brainerd,  46:  9,  141  N.  W.  97,  121 
Minn.   182. 

3.  A  statute  prohibiting  a  certain  of- 
ficer from  serving  on  or  under  any  political 
committee  or  as  manager  of  any  political 
campaign  for  any  candidate  or  party  is 
not  violated  by  mere  effort  on  the  part  of 
such  officer  to  assist,  after  election  of  mem- 
bers of  the  legislature,  an  aspirant  for  the 
position  of  speaker  thereof,  to  gain  that 
position.  Ekern  v.  McGovem,  46:  756,  142 
N.  W.  695,  —  Wis.  — . 

Officer  de  facto. 

Right  of  equity  to  settle  entire  con- 
troversy when  appealed  to,  to  pro- 
tect de  facto  officer  from  inter- 
ference until  title  de  jure  has 
been   determined,  see  Equity,  3. 

Determination  whether  person  is  de 
facto  officer  in  suit  to  prevent  ad- 
verse claimant  in  gaining  posses- 
sion by  violence,  see  Injunction,  2- 

4.  One  who  has  been  duly  appointed 
to  the  office  of  commissioner  of  insurance 
and  is  in  possession  of  the  office  claiming 
in  good  faith  to  be  such  officer,  is  a  dc 
facto  officer,  although  there  has  been  an 
attempt  by  the  governor  to  remove  him 
and  appoint  his  successor  to  take  up  and 
continue  the  work  of  the  term  covered  by 
his  appointment.  Ekern  v.  McGovem, 
46:  796,  142  N.  W.  595,  —  Wis.  — . 

OFFSETS. 

Set-Off  generally,  see  Set-Off  and  Coun- 
terclaim. 


OIL. 


Title  of  statute  permitting  condem- 
nation of  land  for  pipe  line,  see 
Statutes.  5. 

Act  permitting  condemnation  of  land 
for  pipe  line  as  special  legisla- 
tion, see  Statutes,  .9. 


OPINIONS— PENAL  STATUTE. 
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01»IT^IONS. 

As  evidence,  see  Evidence,   14. 

OROKRS. 

Pledge  of  town  orders  as  collateral 
security,  see  Contracts,  2;  Pledge 
and   Collateral  Security. 

OltniNANCES. 

See  Municipal   Corporations. 

OKlGINAIi  JURISDICTION. 

Of    appellate   court,    see    Courts,    11. 

PARENT  AND  cJhII^D. 

Implied  agreement  of  parent  to  pay 
for  services  rendered  to  child,  see 
Contracts,  1. 

Liability  of  parent  for  fraud  in  in- 
ducing woman  to  marry  son,  see 
Fraud  and  Deceit,  2. 

Adoption. 

Estoppel  to  set  up  noncompliance  with 

statute,  see  Estoppel,  7. 
Insurable    interest    of    woman    in    life 
of  girl  taken  from  orphan  asylum 
and   supported   by  her,  see  Insur- 
ance, 4. 
Specific   performance   of   agreement   to 
give    full    rights    of    heirship    to 
adopted    child,    see    Specific    Per- 
formance, 3.  * 
The  consent  of  a  husband,  necessary 
to   the  adoption  of  a  child  by  his  wife,  re- 
quired by  section  798  Nebraska  Code  need 
not  be   in  writing  but  where  it  is  shown 
that  the  husband  in  fact  consented  to  the 
adoption,  paid  for  making  out  the  papers, 
consented  to  sign  and  offered  to  sign  the  pe- 
tition for  adoption  while  before  the  court, 
but  was  informed  by  his  counsel  that  this 
ivas    unnecessary,    and    the    record    of   the 
county  court  entering  the  decree  of  adop- 
tion,   recites    that    *'the    said    petitioners" 
were  present  in  court,  the  consent  of  the 
husband  is  sufficiently  established  to  com- 
ply with  the  statute.    Milligan  v.  McLaugh- 
lin,  46:  1134,  142  N.   W.   675,  —  Neb.  — . 

PARKS. 

Mandamus  to  compel  striking  of  pri- 
vate property  from  plat  of  pro- 
posed park,  see  Mandamus,  1. 

PARTIES. 

Action  by  stockholder  of  corporation, 
see  Corporations,  7^  8. 

Intervention  in  divorce  suit  by  at- 
torneys to  protect  their  right  to 
attorneys'  fees,  see  Divorce  and 
Separation,   5. 

Action  by  husband,  see  Husband  and 
Wife,  4,  5. 

Action  by  wife,  see  Husband  and  Wife, 
6,  7. 

Suits  by  incompetent  persons,  see  In- 
competent Persons. 

Who  are  affected  by  judgment,  see 
Judgment,  4,  5. 

1.  Where  a  public  service  company  is 
enjoving  franchises  from  municipality  and 
46  L.R.A.(N.S.) 


81 


has  undertaken  to  render  a  public  service, 
the  municipality  is  a  proper  party  in  pro- 
ceedings to  require  such  company  to  con- 
tinue the  performance  of  its  public  serv- 
ice in  a  reasonably  adequate  manner 
for  the  benefit  of  the*  municipality  and  its 
inhabitants.  Gainesville  v.  Gainesville  Gas 
&  Electric  Power  Co.  46:  11 19,  62  So.  919, 
—  Fla.  — . 

2.  The  administrator,  and  not  the  bene- 
ficiary named  in  the  application,  has  the 
right  of  action  for  neglect  of  an  insurance 
company  to  act  upon  an  application  for 
life  insurance  within  a  reasonable  time, 
so  that  the  opportunity  to  obtain  insur- 
ance is  cut  off  by  the  death  of  the  applicant. 
Duffv  V.  Bankers*  L.  Asso.  46:  25,  139  N. 
W.  i087,  --  Iowa,  —. 

Joinder. 

3.  Stockholders  of  a  corporation  who 
have  been  induced  by  fraud  to  part  with 
their  stock  to  a  director  at  less  than  its 
value  may  join  in  a  suit  to  compel  him  to 
account  for  the  profit  made  by  him  in  the 
transaction,  where  the  statute  provides  that 
all  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the 
relief  demanded,  may  be  joined  as  plain- 
tiffs. Black  Y.  Simpson  46:  137,  77  S. 
E.  1023,  —  S.  C.  — .  ( Annotated ) 


PARTY  WAIili. 

An  easement  in  a  party  wall  is  not 
destroyed  by  the  destruction  by  fire  of 
the  owner's  building,  which  so  weakens 
the  wall  that  it  cannot  be  used  for  the 
purposes  desired  by  the  owner,  if  it  re- 
mains sufficient  for  the  purposes  of  the 
casement;  but  the  owner  must,  if  he  de- 
sires ^to  replace  it,  protect  the  rights  of 
the  owner  of  the  easement  and  reconnect 
liis  building  with  the  new  wall.  Commer- 
cial Nat.  Bank  v.  Eccles,  46:  1021,  134  Pac. 
614,  —  Utah  — .  (Annotated) 


PATENTS. 

Riglit  to  select  patented  article  for 
street  improvement  where  contract 
must  be  let  to  lowest  bidder,  see 
Contracts,  6. 

PAY  CHECK. 

Pleading  in  action  to  recover  on  pay 
check  issued  to  impostor,  see 
Pleading,   6. 

PAYMENT. 

*  Indorsement  of  fictitious  payment  on 
back  of  note,  see  Bills  and  Notes, 
1. 

Of  stock  subscription,  see  Corporations, 
6. 

In  condemnation  proceedings,  see  Emi- 
nent Domain,  11. 


PENAIi  STATUTE. 

Enforcement    of,    in    courts    of    other 

state,  see  Confiict  of  Laws,  2. 
Ambiflruity  in,  see  Statutes,  1. 
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PENAIiTlES. 

Due  process  of  law  as  to,  see  Con- 
stitutional Law,  11. 

Distinguished  from  liquidated  damages, 
see  Damages,  2. 

PERSON Ali  INJURIES. 

Abandonment  of  action  for,  see  Action 

or  Suit,  2. 
To  patron  at  place  of  amusement,  see 

Amusements. 
To  passenger,  see  Carriers. 
Measure  of  damages  for,  see  Damages, 

7,  8. 
Opinion  evidence  in  action  for,  see  Evi- 
dence, 14. 
On  highway,  see  Highways,  6-11. 
Form   of  judgment   in  action  for,  see 

Judgment,  1. 
Landlord's   liability  for,  see  Landlord 

and  Tenant,  5,  6. 
To  employee,  generally,  see  Master  and 

Servant. 
Pleading  in  action  for,  see  Pleading,  4. 
Proximate    cause    of,    see    Proximate 

Cause. 
Liability  for,  generally,  see  Negligence. 

PERSONAIi  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 

PETITION. 

In  condemnation  proceedings,  see  Emi- 
nent Domain,  5. 
Of  plaintiff,  see  Pleading,  4-6. 

PHYSICIANS  AN]>  SURGEONS. 

Implied  contract  to  pav  for  profes- 
sional services,  see  Contracts  1. 

Illegal  sale  of  drugs  by,  see  Drugs  and 
Druggists. 

Opinion  of  physician  as  to  cause  of 
T3hysical  condition,  see  Evidence, 
14. 

Privileged  communications  to,  see  Evi- 
dence, 16. 

Exemption  from  execution  of  safe  used 
by  physician  in  his  business,  see 
Exemptions,  2,  3. 

Presumption  and  burden  of  proof  as 
to  negligence,  see  Evidence,  7. 

Effect  of  judgment  for  physician's  fee 
as  bar  to  subsequent  action  for 
malpractice,  see  Judgment,  3. 

1.  A  surgeon  who  leaves  a  sponge  in 
an  abdominal  inc'ision  after  an  operation 
cannot  escape  liability  for  the  resulting  in- 
jury, notwithstanding  he  relied  upon  the 
count  made  by  the  attending  nurses,  unless 
it  was  so  concealed  that  reasonable  care  on 
his  part  would  not  have  disclosed  it,  or 
conditions  were  such  that,  in  his  profession- 
al judgment,  further  exploration  for  sponges 
would  have  endangered  the  safety  of  the 
patient.  Davis  v.  Kerr,  46:  611,  86  Atl. 
1007,  239  Pa.  351. 

2.  Surgeons  cannot  relieve  themselves 
from  liability  for  injury  to  a  patient  by 
leaving  a  sponge  in  the  wound  after  an 
operation,  by  the  adoption  of  a  rule  requir- 
ing the  attending  nurse  to  count  the  sponges 
46  L.R.A.(N.S.) 


used  and  removed,  and    relying  upon  «•:.• 
count  as  conclusive  that   all    sponges  ..2. 
been  accounted  for.    Davis  v.  Kerr,  4S:  in 
80  Atl.  1007,  239  Pa.  351-  ( Annoiit- 

PIPE  LINE. 

Exercise    of    eminent     domain    for.  s- 

Eminent  Domain,   1.  £.  5. 
Title  of  statute   perniittin;?  oondt^r - 

tion  of  land  for,  see  Statute?.  "' 
Act   permitting  condemnation   of   U* 

for,  as  a  special  act,  see  Statu:  - 

9. 
Question  for  jury  a^  to  public  n<^  .' 

right  of  way  for,  see  Trial.  15. 

PLAT. 

Conveyance  of  riparian  property  tx 
reference  to,  see  Waters,  3. 

Mandamus  to  compel  striking  of  pri- 
vate property  from  plat  of  pro- 
posed park,  see  Mandamus,  1. 

PLAYING  CARDS. 

Sending  through  mail  offer  to  wl 
marked  playing  cards,  see  Po^t 
ofBce. 

PLEADING. 

Review  of  discretion  as  to,  see  Appea 

and  Error,  9. 
I'rejudicial  error  as  to,  see  Appeal  la: 

Error,  19. 
Evidence    admissible    under,    see   Er. 

dence,  31. 
Variance  between   pleading   and  proc-f 

see  Evidence,  32. 
In  criminal   prosecution,   see   Crimini^ 

Law,  2. 

Defects  waived  or  cured. 

1.  Ambiguity  of  a  complaint  is  va.vK 
by  failing  to  move  to  make  it  more  eert&it. 
or  to  demur  upon  that  ground.  Powen  t. 
Boulder,  46:  167,  131  Pac.  395,  —  Colo.  — • 
Supplemental  pleadinfc. 

2.  One  of  several  accommodation  min- 
ers of  a  note  who  wishes  to  take  advanta^ 
of  the  entry  of  a  judgment  by  defau'.: 
against  a  comaker  after  the  joining  of  is<> 
in  a  proceeding  against  himself,  must  fi>  » 
plea  setting  up  such  fact  under  a  statntr 
permitting  a  defendant  to  make  a  siipp'«- 
mental  answer  or  reply  alleging  fartd  rai- 
terial  to  the  cause  occurring  after  the  for- 
mer answer  or  reply.  Noble  v.  Beentc- 
Spaulding- Woodward  Co.  46:  16a,  131  Pie- 
1007,  —  Or.  — .• 

Misjoinder;   multifariousness. 

3.  Where  a  landlord  has  sued  out  i 
wrongful  attachment  against  his  tenant,  ari 
levied  the  same  upon  the  goods  of  the  v-^ 
ant  situated  in  the  leased  premises,  wh."- 
were  used  as  a  hotel,  and  also  closed  t':;f 
building,  the  damages  arising  from  the  lev 
of  profits  of  the  business  and  those  ari^iiur 
by  reason  of  the  taking  of  the  property 
constitute  a  single  cause  of  action  which 
may  be  stated  in  one  count  where  the  arts 
complained  of  took  place  as  part  of  a  bis- 
gle  transaction.  Wellington  v.  Spencer.  46: 
469,  132  Pac.  676,  —  Okla.  — . 
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Declaration  or  complaint. 

Effect  of  appearance  to  waive  failure  of 
service  of  copy  of  petition  of  com- 
plaint, see  Appearance,  2. 

Complaint  in  contempt  proceedings,  see 
Contempt,  4. 

In  condemnation  proceedings,  see  Emi- 
nent Domain,  6. 

4.  A  complaint  in  an  action  against  the 
owner  of  a  ball  park  by  one  who  was  struck 
by  a  ball,  •in  which  it  appears  that  the 
clanger  of  injury  to  spectators  is  incident 
to  a  game  of  baseball  and  that  it  is 
necessary  for  those  who  manage  such  amuse- 
ment to  protect  against  this  danger  by 
screens,  and  that  the  defendant,  in  the 
performance  of  this  duty,  was  negligent  in 
not  furnishing  a  screen  of  sufficient  size  to 
give  protection,  and  that  the  plaintiff  was 
ij^norant  of  that  fact,  states  a  cause  of  ac- 
tion. Wells  V.  Minneapolis  Baseball  &  Ath- 
letic Asso.  46:  606,  142  N.  W.  706,  122 
Minn.   327. 

5.  One  cashing  a  railroad's  pay  check 
which  was  delivered  by  the  railroad  com- 
pany to  an  impostor  cannot,  in  an  action 
to  recover  the  amount  from  the  railroad 
company,  succeed  upon  the  theory  of  neg- 
ligence or  estoppel  on  its  part,  unless  he 
allied  such,  grounds  in  his  complaint. 
Simpson  v.  Denver  &,  R.  G.  R.  Co.  46:  X1641 
134  Pac.  883,  —  Utah,  — . 

6.  A  complaint  by  an  administrator  to 
recover  a  savings  bank  deposit  of  his  in- 
testate need  not  allege  loss  of  the  pass 
book,  or  facts  tending  to  excuse  its  non- 
production  and  presentation.  Mierke  v. 
Jefferson  County  Sav.  Bank,  46:  194,  101 
N.  E.  889,  208  N.  Y.  347.  1 
Pleas  and  answers. 

Admissibility  of  evidence  under  gen- 
eral issue,  see  Evidence,  31. 

7.  Failure  to  plead  a  technical  estoppel 
is  not  fatal  in  equity  if  all  facts  necessary 
to  constitute  it  are  pleaded,  and  no  objec- 
tion is  made  to  the  form  of  pleading.  Port- 
land V.  Inman  Poulsen  Lumber  Co.  46:  121 1, 
133  Pac.  829,  —  Or.  — . 

PLEDGE      AND      COLLATERAIi      SE- 
CURITY. 

Estoppel  to  complain  of  pledge  of  town 
orders  as  collateral  security,  see 
Estoppel,  2. 

Estoppel  to  set  up  defense  as  against 
plcdpfee   of   note,    see   Estoppel,   6. 

Right  of  bank  to  enforce  town  orders 
received  as  collateral  security  for 
loan  to  town,  see  Contracts,  2. 

1.  Orders  paid  by  a  town  treasurer  and 
la.id  aside  by  him  before  his  death  to  be 
delivered  to  a  bank  as  security  for  money 
advanced  upon  his  check  to  pay  the  orders, 
in  accordance  with  an  agreement  that  it 
shall  have  the  orders  as  collateral  security, 
belong  to  the  bank  after  the  death  of  the 
treasurer,  as  against  the  claims  of  the  town. 
New  Haven  v.  Weston,  46:  921,  86  Atl.  996, 
—  Vt.— . 

2.  Possession  of  the  orders  is  not  neces- 
sary to  enable  a  bank  which,  by  agreement 
46  L.R.A»(N.S.) 


with  a  town  treasurer,  has  honored  his 
clicck  drawn  in  payment  of  them  in  con- 
sideration that  they  be  turned  over  to  it  as 
collateral  security  for  the  advances,  to  re- 
cover the  amount  of  the  advances  from  the 
town.  New  Haven  v.  Weston,  46:  921,  86 
Atl.  996,  —  Vt.  — . 

POLICE. 

Conferring  police  powers  on  passenger 
conductor,  see  Carriers,  3. 

POLICE  POWER. 

See  Constitutional  Law,  14. 

POLITICAL   QUESTIONS. 

Power  of  court  to  review,  see  Courts,  8. 

POND. 

Municipal  liability  for  injury  in,  see 
Municipal  Corporations,  5,  6. 

POSSESSION. 

Of  mortgaged  chattels,  see  Chattel 
Mortgage,  3. 

POSTOFFICE. 

Sending  through  the  mails  offers  to 
sell  loaded  dice  and  marked  playing  cards 
does  not  render  one  subject  to  punishment 
under  a  statute  subjecting  to  a  penalty  who- 
ever, having  devised  or  intending  to  devise 
any  scheme  or  artiflce  to  defraud,  shall,  for 
the  purpose  of  executing  such  scheme  or 
artifice,  place  in  the  mail  any  letter,  cir- 
cular, advertisement,  etc.  Stockton  v. 
United  States,  46:  936,  205  Fed.  462,  — 
C.   C.  A.  — .  (Annotated) 

PRE-EXISTING  DEBT. 

As  consideration  for  mortgage,  see 
Mortgage,  1. 

PREFERENCES. 

By  insolvent  corporation,  see  Corpora- 
tions, 11. 

PREJUDICE. 

Of  referee,  see  Reference,  2. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  19-27. 

PRELIMINARY ,  INJUNCTION. 

See  Injunction,  4,  5. 

PREMIUMS. 

For  insurance,  see  Insurance,  11,  12. 

PRESCRIPTION. 

Title  by,  see  Adverse  Posrcssion. 

PRESUMPTIONS. 

In  general,  see  Evidence,  2-11. 

PRINCIPAL  AND  AGENT. 

As  to  agents  of  corporation,  see  Cor- 
porations, 3,  4. 

Evidence  on  question  of  usury  because 
of  bonus  to  lender's  agent,  see  Evi- 
dence, 23. 
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Evidence  of  agent  of  borrower  on  ques- 
tion of  usury  on  loan,  see  Evidence, 
24. 

Negligence  of  insurance  agent,  see  In- 
surajice,  3. 

Conclusiveness  as  to  principal  of  judg- 
ment in  favor  oi  agent,  see  Judg- 
ment, 6. 

Ratification  by  selectmen  of  act  of  town 
treasurer,  see  Towns,  3. 

1.  A  principal  who  does  not  authorize 
or  ratify  the  act  of  his  agent  in  receiving 
a  bonus  beyond  legal  interest  for  lending 
his  money,  or  knowingly  receive  or  retain 
any  of  the  fruits  of  the  illegal  transaction, 
is  not  subject  to  the  penalties  of  the  stat- 
ute against  usury.  Brown  v.  Johnson,  46: 
1 157,  134  Pac.  590,  —  Utah,  — . 

(Annotated) 

2.  A  trustee  to  make  a  judicial  sale  of 
property,  whose  acceptance  of  a  bidder  has 
been  confirmed  by  the  court,  cannot,  after 
he  has  defaulted  and  the  property  has  been 
resold  at  his  risk,  maintain  a' petition  to 
declare  the  bidder  a  mere  representative  of 
an  undisclosed  principal,  and  charge  the 
latter  with  the  deficiency  of  the  resale. 
Continental  Trust  Co.  v.  Baltimore  Refrig- 
erating &  Heating  Co.  46:  887,  87  Atl.  047, 
120  Md.  450.  (Annotated) 

PRINCIPAL  AND  SURETY. 

Surety  on  attachment  bond,  see  Attach- 
ment. 

Right  of  receiver  of  surety  company  to 
funds  deposited  by  company  ivith 
'  state  treasurer  to  secure  its  con- 

tracts, see  Insurance,  2. 

Subrogation  of  surety,  see  Subroga- 
tion, 2. 

Notice  to  the  surety  of  reservation  of 
recourse  against  him  is  not  necessary  when 
permitting  the  maker  to  renew  a  note, 
under  the  provisions  of  the  negotiable  in- 
struments act  that  extension  of  time  to  the 
maker  releases  the  liability  of  one  second- 
arily liable,  unless  the  right  of  recourse 
against  him  is  expressly  reserved.  Mere- 
dith V.  Dibrell,  46:  92,  155  S.  W.  163,  — 
Tenn.  — .  (Annotated) 

PRIORITY. 

As  between  claimants  of  fund  of  insol- 
vent bank,  see  Banks,  5.  I 

PRIVATE  ACTION. 

For  loss  by  fire  resulting  from  insuffi- 
cient supply  of  water,  see  Waters, 
4. 

PRIVATE  PURPOSE. 

Right  to  take  property  under  power  of 
eminent  domain  for,  see  Eminent 
Domain,  4. 

PRIVILEGED    COMMUNICATIONS. 

In  libel  case,  see  Libel  and  Slander. 

PROBATE  COURT. 

Placing  property  under  control  of  trus- 
tees, free  from  jurisdiction  of,  see 
Trusts. 
46  L.R.A.(N.S.) 


PROFITS. 

Loss   of,   as   element    of    damagn.  -** 
Damages,  11. 

PROXIMATE  CAUSE. 

1.  The  natural  jostling  or    pus-'vTj 
a  crowd  seeking  entrance    to  a   ball  z^ 
which  causes  a  patron  to  be  pushed  ^l.-.    •' 
a  trapdoor  left  open  in  a  passageway    • 
ing  to  seats  on  an  upper    floor,  cannot 
considered  as  the   proximate    dkuse  of  : 
accident,  for  the  purpose   of    relievin?  ' 
owner  of  the  grounds  from  liability  for  '-. 
ligently  leaving  the  door  open  in  that  ;! 
Bole  v.  Pittsburgh  Athletic  Co.  46:  602,  . 
Fed.  468,  —  C.  C.  A.  — . 

2.  A  municipal  corporation   whicL  ( 
dertakes  to  construct  a   ford    instead  <-:  ~ 
bridge  across  a  stream  flowing  through  :t- 
limits,  which  at  low  water  ia  safe  for  v    . 
cles  and  pedestrians,  is  not  liable  for  t  • 
death  of  one  who  undertakes  to  cross  vl 
the  river  is  swollen  to  such   an  extent  j- 
to  make  the  crossing  unsafe.      Gee  t,  H  - 
kinsville,   46:  229,   157   8.    W.    30,   154  K. 
263. 

PUBLIC  CHARITIES. 

See  Charities. 

PUBLIC  CONTRACT. 

See  Contracts,  2,  6. 

PUBLIC  IMPROVEMENTS. 

Bonds  of  contractors,  see  Bonds. 
Validity  of  contract  for,  see  Contra*  tv 

6. 
,       Estoppel  to  object  to  assessments.  *- 

Estoppel,  4. 
Evidence  in  action  for  injury  result  *.r 

from,  see  Evidence,  31. 
Injury  from  fixing  and  changing  st:-' 

grade,  see  Highways,   3-5. 
Who  liable  for  nuisanoes  resulting;  fr 

see  Nuisances,  2. 

An  assessment  for  a  street  impr'^- 
ment   cannot   be    enforced    if    the    df-  '  ' 
tion    of   the    portion    of   the    street   U> 
improved    is   so   uncertain    that    such   f 
tion  cannot  be  ascertained  from  the  no: 
Johns  V.  Pendleton,  46:  990,  133    Pac.  ^.' 
—  Or.  — . 


PUBLIC  LANDS. 

Homestead  as  community  property. 
Husband  and  Wife,  3. 


w» 


PUBLIC  MONEY. 

Deposit  as  trust  fund  on  bank*s  in«-! 
vency,  see  Banks,  5. 

PUBLIC  POLICY. 

Placing  property  under  control  of  trus- 
tees, free  from  jurisdiction  of  pro- 
bate  courts  as  violation  of.  k« 
Trusts. 

PUBLIC  PURPOSE. 

Justifying  exercise  of  eminent  doiaiii. 
see  Eminent  Domain,  2-4. 
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I»UBIiIC    SKRVICX:    COKl»ORATIONS. 

City  as,  see  Municipal  Corporations,  1- 
4. 

Action  by  municipality  to  compel  per- 
formance of  service  by,  see  Parties, 
1. 

See  also  Carriers;  Electricity;  Rail- 
roads. 

1.  Reciprocal  rights  between  a  public 
service  company  and  the  public  arise  by  im- 
plication of  law  so  that  it  is  not  essential 
to  their  establishment  that  an  express  con- 
tract be  entered  into.  Gainesville  v.  Gaines- 
ville Gas  &  Electric  Power  Co.  46:  xxig, 
62  So.  919,  —  Fla.  — . 

2.  Where  a  public  utility  company  uses 
franchises  and  assumes  the  duty  imposed 
by  law  to  render  a  reasonably  adequate  serv- 
ice during  the  time  its  rights  and  duty 
may  lawfully  continue,  such  duty  may  be 
enforced  by  appropriate  legal  procedure, 
where  no  adequate  excuse  for  nonperform- 
ance is  appropriately  shown.  Gainesville  v. 
Gainesville  Gas  &  Electric  Power  Co.  46: 
1 1 19,  62  So.  919,  —  Fla.  — . 

3.  While  a  public  service  company  has  a 
right  to  a  reasonable  compensation  for  the 
public  service  it  renders  and  to  the  equal 
protection  of  the  law,  allegations  that  gov- 
ernmental regulations  are  in  effect  confis- 
catory and  unduly  arbitrary  and  burden- 
some to  such  a  company,  do  not  justify  it 
in  arbitrarily  discontinuing  the  public  serv- 
ice, for  the  company  has  adequate  remedies 
by  due  course  of  law  to  protect  itself  against 
the  enforcement  of  such  illegal  regulations. 
Gainesville  v.  Gainesville  Gas  &  Electric 
Power  Co.  46:  11 10,  62  So.  919,  —  Fla.  — . 

(Annotated) 

4.  The  legislative  branch  of  the  govern- 
ment has  the  right  to  regulate  rates  and 
compel  the  performance  of  other  duties  on 
the  part  of  the  public-service  corporations; 
but  such  rates  so  established,  or  required 
made,  must  be  reasonable,  both  to  the  public- 
service  corporation  and  to  the  public.  Sew- 
ard V.  Denver  &  R.  G.  R.  Co.  46:  242,  131 
Pac.  980,  —  N.  M.  — . 

PUBLIC  WATER  SUPPLY. 

See  Waters,  4. 

PUNITIVE  DAMAGES. 

See  Damages,  1. 

QUESTION  FOR  JURY. 

See  Trial,  5-16. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

RAILROADS. 

Judgment  on  appeal  in  joint  action 
against  city  and  railroad  company, 
see  Appeal  and  Error,  29. 

As  carriers,  see  Carriers.' 

Regulation  of  interstate  business  of,  see 
Commerce,  2,  3. 

Measure  of  damages  for  injury  at  cross- 
.  ing,  see  Damages,  8. 

Condemnation  of  land  for,  see  Eminent 
Domain. 
46  L.R.A.(N.S.) 


Taking  of  property  in  abolishing  grade 
crossing,  see  Eminent  Domain,  8. 

Taking  private  property  in  providing 
for  nre  lines  along  right  of  way,  see 
Eminent  Domain,  10. 

Duty  to  give  signal  for  benefit  of  roam- 
ing animals,  see  Evidence,  6. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  5,  6. 

Joint  liability  for  injury  to  property, 
see  Joint  Creditors  and  Debtors,  2, 
3. 

Injury  to  employee,  see  Master  and 
Servant. 

Mechanics'  lien  on  railroad,  see  Me- 
chanics' Liens,  3. 

Temporary  railway  in  street  as  nui- 
sance, see  Nuisances,  2. 

Liability  for  nuisance,  see  Nuisances,  4. 

Sufficiency  of  evidence  to  take  question 
to  jury,  see  Trial,  4. 

Question  for  jury  as  to  negligence,  see 
Trial,  10-12. 

A  railroad  company  is  not  liable  for 
the  death  of  a  colt  which  is  frightened  at 
the  approach  of  a  locomotive  and  runs  along 
the  track  into  a  trestle,  if  those  in  charge 
of  the  engine,  upon  seeing  the  animal  near 
the  track,  did  not  wantonly  or  maliciously 
frighten  it,  and  after  it  entered  on  the 
track,  used  due  care  to  stop  the  engine, 
which  was  done  before  the  trestle  was 
reached,  although  the  track  was  elevated 
a  little,  with  water  on  each  side  of  it,  which 
might  render  it  more  difficult  for  the  animal 
to  leave  the  track.  Nashville,  C.  &  St.  L. 
R.  V.  Garth,  46:  430,  69  So.  640,  —  Ala.  — . 

(Annotated) 

RAPE. 

Instruction  in  prosecution  for,  see  Ap- 
peal and  Error,  22-24. 

Question  for  jury  as  to  consent  of  .wom- 
an to  intercourse,  see  Trial,  9. 

One  who  gives  intoxicating  liquor  to 
a  woman  with  the  intention  of  putting  her 
in  a  condition  of  insensibility,  so  that  she 
has  no  power  of  opposing  sexual  inter- 
course, and  of  then  having  intercourse  with 
her,  is  guilty  of  assault  with  intent  to  rape. 
Quinr  v.  State,  46:  422,  142  N.  W.  510,  163 
Wis.  573.  (Annotated) 

RATES. 

Review  by  courts  of  legislative  decision 
as  to,  see  Courts,  10. 

Of  public  service  corporations,  see  Pub- 
lic Service  Corporations,  4. 

RATIFICATION. 

By  selectmen  of  town  of  act  of  town 
treasurer,  see  Banks,  3. 

RAZOR. 

Liability  for  carrying,  see  Carrying 
Weapons. 

REAL-ESTATE  BROKER. 

See  Brokers. 
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REAL  PROPERTY. 

Covenants  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Measure  of  damages  for  injury  to,  see 
Damages,  9. 

Fixtures,  see  Fixtures. 

Rights  of  husband  and  wife  in,  see  Hus- 
band and  Wife,  3. 

Mortgage  on,  see  Mortgage. 

Specihc  performance  of  contract  of  sale, 
see  Specific  Performance,  2. 

Taxation  of,  see  Taxes. 

Rights,  duties,  and  liabilities  on  trans- 
fer of,  see  Vendor  and  Purchaser. 

REASONABLENESS. 

Of  order  of  corporation  commission,  see 

Carriers,  16. 
Question  for  jury  as  to,  see  Trial,  6. 

RECEIVERS. 

Action  to  enforce  stockholders'  liabil- 
ity, see  Banks,  3,  9. 

Bill  to  set  aside  preferences  by  corpo- 
ration, see  Corporations,  11. 

Right  of  receiver  of  surety  company  to 
funds  deposited  by  company  with 
state  treasurer  to  secure  its  con- 
tracts, see  Insurance,  2. 

Appointment  of  receiver  in  divorce  suit, 
see  Divorce  and  Separation,  6. 

RECEIVING   STOLEN  PROPERTY. 

Constitutionality  of  statute  as  to  lia- 
X  bility  for,  see  Constitutional  Law, 

3,  4. 

1.  A  statute  providing  for  punishment 
of  one  who  received  stolen  property  know- 
ing it  to  have  been  stolen,  or  who,  being  a 
junk  dealer,  buys  or  receives  certain  kinds 
of  property  without  ascertaining  by  diligent 
inquiry  that  the  person  selling  it  has  a 
right  to  do  so,  does  not,  by  the  latter  pro- 
vision, make  the  receiver  li&ble  to  punish- 
ment unless  the  property  had  been  stolen. 
Pepple  V.  Rosenthal,  46:  S',  ^  N.  E.  991, 
197  N.  Y.  394. 

2.  The  legislature  may  make  the  proper 
discharge,  by  junk  dealers,  of  the  active 
duty  of  making  inquiry  as  to  the  ownership 
of  property  offered  to  them  for  sale,  the  test 
of  their  criminality  for  receiving  stolen 
property,  in  case  the  property  proves  to  have 
been  stolen.  People  v.  Rosenthal,  46:  31, 
90  N.  E.  991,  197  W.  Y.  394.     (Annotated) 

RECORD. 

On  appeal,  see  Appeal  and  Error,  3,  4. 

RECORDS  AND  RECORDING  LAW. 

Estoppel  of  owner  by  permitting  title 
to  property  to  stand  in  name  of  an- 
other, see  Estoppel,  5. 

RE-ENTRY. 

By  heirs    of    grantor    of    timber  and 
minerals,    for    failure    to    remove 
within  reasonable  time,  see  Timber, 
3. 
46  L.R.A.(N.S.) 


REFERENCE!. 

1.  A  referee  is  not  an  officer  within  a 
constitutional  provision  forbidding  ofilcirrs 
to  resign.  State  ex  rel.  Wright  v.  McQail- 
lin,  46:  67,  158  S.  W.  652,  —  Mo.  — . 

2.  A  referee  should  be  permitted  to  re- 
sign for  cause,  such  as  bias  or  prejudice  in 
the  case.  State  ex  rel.  Wright  v.  McQuillin, 
46:  67,  158  S.  W.  652,  —  Mo.  — . 

(Annotated) 

RELEASE. 

Consideration   for   release   from   liabil- 
ity for  injury,  see  Contracts,  3. 
Of  surety,  see  Principal  and  Surety. 

RELEVANCY. 

Of  evidence,  see  Evidence,  17-24. 

RELLVXCE. 

On  false  representations,  see  Fraud  and 
Deceit,  3. 

RELIGIOUS  SOCIETIES. 

Liability  of  trustees  of  church  for  in- 
jury on  sidewalk,  see  Highways,  10. 

REBfEDIES. 

Due  process  as  to,  see   Constitutional 
Law,  6-13. 

REMOVAL. 

Of  officer,  see  Officers,  2,  3. 

REPEAL. 

Of  statute,  see  Statutes,  14,  15. 

REPLEVIN. 

A  plaintiff  in  replevin  must  recover 
on  the  strength  of  his  own  title.  Dixson  v. 
Ladd,  46:  ao6,  142  N.  W.  259,  —  S.  D.  — . 

REPUTATION. 

Evidence  of,  see  Evidence,  17. 

RES  GEST^. 

See  Evidence,  16. 

RESIGNATION. 

Of  referee,  see  Reference. 

RES  JUDICATA. 

See  Judgment,  2-5. 


RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  20-22. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  19-27. 

REVOCATION. 

Of  license,  see  License. 

Of  codicil  to  will,  see  Wills,  3,  4. 

REWARD. 

1.  A  reward  offered  and  published  by  a 
board  of  county  commissioners,  under  § 
6900,  Kansas  Gen.  Stat  1909  (Code  Crinu 
Proc.  §  324b),  is  offered  to  every  citizen: 
and  when  the  offer  comes  to  the  knowledge 
of  anyone,  and  he  begins  the  undertaking 
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of  doing  the  things  upon  which  the  offer 
is  conditioned,  for  the  purpose  of  gaining 
the  reward,  a  contract  thereupon  arises 
between  him  and  the  board  of  county  com- 
missioners that  if  he  accomplishes  the  re- 
sults specified,  he  shall  receive  the  specified 
reward.  Elkins  v.  Bd.  of  County  Comrs. 
46:  66a,  120  Pac.  542,  86  Kan.  305. 

2.  Where,  in  accordance  with  a  statute 
authorizing  county  commissioners  in  cer- 
tain cases  to  offer  a  reward  for  the  "dis- 
covery, arrest,  and  conviction"  of  the  perpe- 
trator of  a  crime,  the  commissioners  have 
offered  a  reward  for  the  "arrest  and  con- 
viction" of  unknown  persons  who  have  com- 
mitted a  crime,  one,  who,  with  knowledge  of 
the  offered  reward,  discovers  the  identity 
of  the  criminal,  notifies  the  proper  officers, 
whereupon  they  bring  about  the  arrest,  and 
who  confronts  the  accused  with  such  evi- 
dence of  his  guilt  as  to  procure  a  confession, 
has  substantially  complied  with  the  offer, 
and  is  entitled  to  the  reward.  Elkins  v. 
Bd.  of  County  Comrs.  46:  62,  120  Pac. 
542,   86  Kan.  305.  (Annotated) 

ROBBERY. 

Error  in  instruction  in  prosecution  for, 
see  Appeal  and  Error^  20. 

The  mere  snatching  of  a  pocket  book 
from  the  person  of  another  without  violence 
or  putting  in  fear  is  not  robbery.  Monag- 
han  V.  State,  46:  11 49,  134  Pac.  77,  —  Ok  la. 
— .  ( Annotated ) 

RUIjES. 

Of  court,  see  Appeal  and  Error,  4. 

Of   insurance  company,  see  Insurance, 

5. 
Of  employer,  see  Master  and  Servant, 

1,2. 

RUNAWAY. 

Injury  by,  to  boy  invited  to  ride  by 
teamster,  see  Master  and  Servant, 
21,  22. 

6AFE. 

Exemption  of,  from  execution,  see  Ex- 
emptions, 2,  3. 

SAIiE. 

Mortgagor's  power  of,  under  chattel 
mortgage,  see  Chattel  Mortgage,  3. 

Bulk  sales  law,  see  Constitutional  Law, 
14;    Fraudulent  Conveyances,  2. 

Of  assets  of  corporation,,  see  Corpora- 
tions, 1,  7,  8,  10. 

Of  land  generally,  see  Vendor  and  Pur- 
chaser. 

1.  Where  the  goods  sold  are  suflSciently 
designated,  so  that  no  question  can  arise 
as  to  the  thing  intended,  it  is  not  ab- 
solutely necessary  to  the  passing  of  title 
that  they  should  be  in  a  deliverable  con- 
dition, or  that  the  quality  or  quantity, 
when  the  sale  depends  on  either  or  both, 
should  be  determined.  They  are  mere  cir- 
cumstances indicating  intent,  but  are  not 
conclusive.  Lvnch  v.  Merrill,  46:  192,  78  S. 
E.  669,  —  W.  Va.  — . 
46  L.R.A.(N.S.) 


2.  Whether  a  sale  of  personal  property 
is  complete,  or  only  executory,  is  to  be  de- 
termined from  the  intention  of  the  parties 
as  gathered  from  the  contract,  the  situation 
of  the  thing  sold,  and  the  circumstances 
surrounding  the  sale.  Lynch  v.  Merrill,  46: 
192,  78  S.  E.  669,  —  W.  Va.  — . 

SANITY. 

See  Incompetent  Persons. 

SAVINGS  BANK. 

See  Banks,  6. 

SEARCH  AND  SEIZURE. 

Where  by  statute  a  search  warrant 
may  be  issued  when  property  has.  been  stolen 
or  embezzled,  when  it  is  used  as  a  means  of 
committing  a  felony,  and  when  it  is  in  pos- 
session of  any  person  with  the  intent  to 
use  it  as  a  means  of  committing  an  offense, 
the  court  cannot  determine  the  right,  as 
between  the  alleged  owner  and  the  one  from 
whose  possession  it  was  taken,  to  property 
seized  under  a  searoJi  warrant,  upon  the 
allegation  that  it  was  stolen  by  a  stranger 
who  is  not  prosecuted  for  the  offense.  Peo- 
ple ex  rel.  Robert  Simpson  Co.  v.  Keinpner, 
46:  970,  101  N.  E.  794,  208  N.  Y.  16. 

( Annotated ) 

SEDUCTION. 

Curing  of  error  in  instruction  in  prose- 
cution for,  see  Appeal  and  Error, 
16. 

Presumption  and  burden  of  proof  as  to 
chastity,  see  Evidence,  2. 

Instruction  as  to  corroboration  of  wit- 
ness, see  Trial,  21,  23. 

Contradiction  of  prosecutrix  in  pro- 
ceeding for,  see  Witnesses. 

SEIZURE. 

See  Search  and  Seizure. 

SELECTMEN. 

Of  town,  see  Towns,  3. 

SEIiF-CRIMIN.^TION. 

See  Automobiles,  2. 

SELF-DEFENSE. 

Commission  of  homicide  in,  see  Homi- 
cide, 2,  3. 

SEPARATION. 

•See  Divorce  and  Separation. 

SEPARATION  OF  POWERS. 

See  Constitutional  Law,  2. 

SERVICES. 

Implied  agreement  to  pay  for,  see  Con- 
tracts, 1. 

Wife's  right  of  action  to  recover  for  her 
services,  see  Husband  and  Wife,  6. 

SET-OFF  AND   COUNTERCLAIM. 

Bill  by  receiver  of  insolvent  corpora- 
tion to  set  aside  set-off  of  unma- 
tured claim,  see  Corporations,  11. 
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SETTLEMENT— STATEMENT. 


1.  A  statute  permitting  taxes  to  be  col- 
lected by  suit,  as  upon  contract,  does  not 
change  the  quality  of  the  tax  so  as  to  make 
applicable  a  statute  permitting  set-off  in 
actions  upon  contract.  Charlotte  v.  Keon, 
46:  135,  100  N.  E.  1116,  207  N.  Y.  346. 

2.  An  indorser  who,  after  notice  of  the 
assignmeht  for  value  of  an  unmatured  claim 
of  the  insolvent  maker  against  himself, 
takes  up  the  note  which  did  not  mature 
until  after  the  assignment,  may  set  off  the 
amount  against  the  claim  in  the  hands  of 
the  assignee  when  it  reaches  maturity,  under 
a  statute  permitting  a  defendant  to  plead 
in  set-off  any  equity  between  himself  and 
the  original  party,  under  whom  plaintiff 
claims  Which  by  law  has  attached  to  the 
demand  in  ^plaintiff's  hands  and  for  which 
defendant  would  be  entitled  to  recover 
against  such  original  party.  Dudley  Lum- 
ber Co.  V.  Nolan  Bros.  Lumber  Co.  46:  62, 
166  S.  VV.  465,  —  Tenn.  — . 

(Annotated) 

3.  A  bank  may  set  off  upon  the  deposit 
account  of  an  insolvent  corporation  its  un- 
matured note  held  by*the  bank  at  the  time 
of  insolvency.  Hayden  v.  Citizens'  Nat. 
Bank,  '46:  Z059,  87  Atl.  672,  120  Md.  163. 

( Annotated ) 

SETTLEMENT. 

See  Compromise  and  Settlement. 

SHERIFF. 

Contempt  by  bailiff,  see  Contempt,  3. 

SIDEWALKS. 

Liability  for  injuries  on  highway,  see 
Highways,  7. 


SOLDIERS'   HOME. 

Garnishment  of,  see  GamishjiMsit. 

SPECIAL  JURY. 

In  eminent  domain    case,  see    EmiHr'.t 
Domain,  6. 

SPECIFIC  PERFORMANCE. 

Who  may  question  power  of  corporal: 
seeking    specinc     performanee,    t 
hold  real  estate,  see   Corporatlos-. 
2. 


"ji 


I 


SIGNATURE. 

Of  testator,  see  Wills,  2. 

SILENCE. 

Estoppel  by,  see  Estoppel,  4. 

SITUS. 

Of  property  for  purpose  of  inheritance 
tax,  see  Statutes,  2. 

SLANDER. 

See  Libel  and  Slander. 

SMOKE. 

As  nuisance,  see  Nuisances,  2,  4. 

SODOMY. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 21. 

Question  for  jury  as  to  whether  person 
Was  accomplice  in  commission  of 
crime,  see  Trial,  7. 

One  receiving  the  sexual  organ  of  a 
male  into  his  mouth  is  within  a  statute 
providing  for  punishment  of  one  committing 
the  crime  against  nature.  State  v.  Start, 
46:  266,  132  l*ac.  512,  —  Or.  — . 

SOFT  COAL. 

Nuisance  resulting  from  use  of,  see  Nui- 
sances, 4. 
46  L.R.A.(N.S.) 


Mutuality  of  obligation  or  remedy. 

1.  Specific     performance     of     an     c: 
agreement  to  lease  mining  lots  for  a  k-^- 
term   of  years,   whereby    the    leasee    agrt-r. 
to  work  and  mine  the  lots  continuoa&Iy.  n 
good  faith,  and  in  miner-like  manner,  v.  ■ 
be   decreed   after   refusal    of    the   lessor  t 
execute  a  lease  for  the  agreed   period,  a.* 
against  a  claim  of  the  lessor   of  want  «•* 
mutuality  in  the  obligation  and  remedy  «.: 
the   parties,  where  the  leasee   mms   put  r. 
possession,  and  for  three  years  carried  oct 
in   good   faith   the   terms   of    the   contran 
and  in  the  meantime  had  spent  large  sssi 
of  money  in  improvements  and  developiac 
work,   whereby   the   property    became  ver- 
valuable,   since  to  make   specific    perforzi 
ance  available,  it  is  sufficient  that  reeipror 
ity  exists  at  the  time  such  remedy  is  ir 
voked.    Zelleken  v.  Lynch,  46:  659,  104  Pa: 
563,  80  Kan.  746. 

Persons    entitled    to   enforce    perform- 
ance. 

2.  Under  a  statute  providing  that  <s>r 
porations  'shall  make  no  contract,  or  par- 
chase  or  hold  any  property  of  any  kicd. 
except  such  as  is  necessary  in  le^timat*^. 
carrving  into  effect"  the  declared  parpo?«^ 
of  the  corporation,  the  courts  will  not  tie 
the  corporation  to  compel  specific  pcrfonc 
ance  of  a  contract  for  the  purchase  of  las: 
which  it  has  no  power  under  its  charter  u 
acquire  and  hold.  Kohlruss  v.  Zacbry,  46: 
72,  77  S.  E.  812,  139  Ga.  625. 
Subject  matter  of  contracts  in  general. 

3.  Failure  to  file  a  petition  of  adopt.* ' 
in  the  county  of  the  residence  of  the  adopt 
ing  parent,  as  required  by  statute,  ^C 
not  prevent  specific  performance  of  an  agTe^ 
ment  that,  in  consideration  of  the  surren 
der  of  the  child,  it  shall  have  fall  rights 
of  heirship  in  the  estate  of  the  adoptiv 
parent.  Milligan  v.  McLaughlin*  46:  1x34, 
142  N.  W.  676,  —  Neb.  — .         ( AnnoUted 


SPONGES. 

Negligence  in  leaving  sponge  in  wour.i 
after  operation,  see  Evidence.  7; 
Physicians  and  Surgeons. 

STATE. 

Priority  of  claim  of,  for  money  d^ 
posited  in  bank,  see  Banks,  5. 

Grant  of  land  under  water  bv,  see 
Waters,  1,  2. 

STATEMENT. 

On  appeal,  see  Appeal  and  Error,  4. 
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STATE  TREASURER. 

Right  of  receiver  of  aurety  company  to 
funds  deposited  by  company  with 
st^^te  treasurer  to  secure  its  con- 
tracts, see  Insurance,  2. 

STATUTES. 

Enforcement  of  penal  statute  in  courts 
of  other  state,  see  Conflict  of  Laws, 
2. 

Review  of,  by  court,  see  Courts,  9,  10. 

AmbifiTuity. 

1.  A  penal  statute  which  creates  a  new 
crime  and  prescribe  a  punishment  for  it 
must  clearly  state  the  persons  and  acts 
denounced.  First  Nat.  Bank  v.  United 
States,  46:  1 139,  206  Fed.  374,  —  C.  C.  A. 

« 

2.  A  statute  authorizing  the  revocation 
of  an  architect's  license  for  gross  incompe- 
tency or  recklessness  in  the  construction  of 
buildings  is  not  void  for  uncertainty.  Klaf- 
ter  V.  State  Bd.  of  Examiners,  46:  53a,  102 
N.  E.  193,  2.59  111.  16. 

Partial  Invalidity. 

3.  The  whole  statute  must  fall,  where 
an  unconstitutional  part  is  inextricably 
woven  with  the  portions  which  might  other- 
wise be  valid.  Salisbury  Land  &  Improv. 
Co.  V.  Com.  46:  1 196,  102  N.  E.  619,  215 
Mass.  371. 

Judicial  examination;  legislative  Jour- 
nals, 

4.  The  meaning  of  the  interstate  com- 
merce act  of  February  4,  1887  (24  Stat,  at 
L.  379,  chap.  104),  cannot  be  determined 
from  statements  used  in  the  debates  in  Con- 
gress, but  must  be  interpreted  by  its  own 
terms.  Omaha  &  C.  B.  Street  R.  Co.  v. 
Interstate  Commerce  Commission,  46:  3851 
57  L.  ed.  1601,  33  Sup.  Ct.  Rep.  890,  230 
U.  S.  324. 

Entitling;  expression  of  subject. 

5.  The  title  of  an  act,  viz,:  "An  Act  to 
Amend  and  Re-enact  Sections  18  and  20  of 
Chapter  42  of  the  Code  Relating  to  Taking 
Land  without  the  Owner's  Consent  for  Pur- 
poses of  Public  Utility,"  is  sufficiently  broad 
to  authorize  a  provision  in  an  amendatory 
act  for  an  alternative  method  of  condemn- 
ing land  or  easements  by  pipe  line  compa- 
nies for  transporting  carbon  oil  or  natural 
gas.  Carnegie  Nat.  Gas  Co.  v.  Swiger,  46: 
1073,  79  S.  E.  3,  —  W.  Va.  — . 

6.  A  title  "An  Act  to  Provide  for  the 
Sale  of  Tide  and  Overflowed  Land  on  the 
Seashore  and  Coast"  is  sufficient  to  support 
legislation  disposing  of  land  on  a  tidal 
river  which  flows  into  the  sea,  without  any 
money  consideration.  Paciflc  Milling  & 
Klevator  Co.  v.  Portland,  46:  363,  133  Pac. 
72.  —-  Or.  —-. 

7.  An  amendatory  statute  cannot  be  de- 
clared invalid  because  not  supported  by  the 
title  to  the  original  act,  if  a  subsequent 
amendment  recognizes  it  under  a  title  suffi- 
ciently broad  to  cover  its  provisions  and 
it  has  been  acted  upon  by  the  people  gen- 
erally for  many  years.  Pacific  Milling  & 
Elevator  Co.  v.  Portland,  46:  363,  133  Pac. 
72,  —  Or.  — . 
46  L.R.A.(N.S.) 


8.  The  anti-trust  laws  relating  to  in- 
surance companies  caimot  be  repealed  by  a 
statute,  under  a  title  "An  Act  to  Regulate 
Insurance  and  the  Rates  of  Premiums  there- 
of, and  to  Provide  Penalties  for  Violation 
of  Its  Provisions."  State  ex  rel.  Barker 
V.  Assurance  Co.  46:  955,  158  S.  W.  640, 
—  Mo.  — . 

Local  or  special  legislation. 

Constitutional  equality  of  protection 
and  privileges,  see  Constitutional 
Law,  3,  4. 

9.  An  amendatory  act  to  a  general  law 
covering  all  classes  of  corporations  given 
the  right  of  eminent  domain,  providing 
for  an  alternative  method  of  condemning 
land  or  easements,  affecting  onlv  pipe  line 
companies  for  transporting  carl>on  oil  or 
natural  gas,  does  not  violate  a  constitu- 
tional prohibition  against  passing  a  special 
act  where  a  general  law  would  be  proper. 
Carnegie  Natural  Gas  Co.  v.  Swiger,  46: 
1073,  79  S.  E.  3,  —  W.  Va.  — . 
Construction;  operation;  effect. 

Following  judicial  interpretation  of 
statute  of  state  from  which  adopt- 
ed, see  Evidence,  2. 

Conclusiveness  on  courts  of  legislative 
declaration  as  to,  see  Courts,  9. 

10.  The  rule  that,  where  general  words 
follow  the  enumeration  of  particular  classes 
of  persons  or  of  acts,  the  general  words 
should  be  construed  to  apply  to  persons  or 
acts  of  the  same  general  nature  or  class  as 
those  enumerated,  is  especially  applicable 
to  statutes  defining  crimes  and  regulating 
their  punishment.  First  Nat.  Bank  v. 
United  States,  46:  1x39,  206  Fed.  374,  — 
L».   L».   A.  — • 

11.  The  rule  of  ejuadem  generis  does 
not  apply  when  the  particular  words  used 
in  the  statute  embrace  all  the  persons  or 
objects  of  the  class  mentioned,  and  there- 
by exhaust  the  class,  and  in  such  case  the 
general  words  must  be  given  a  meaning  be- 
yond the  class.  Kansas  City  S.  R.  Co.  v. 
Wallace,  46:  112,  132  Pac.  908,  —  Okla.  — . 

12.  The  rule  of  ejuedem  generis  is  re- 
sorted to  merely  as  an  aid  in  statutory 
construction,  and  where,  upon  consideration 
of  the  whole  law  upon  the  subject  and  the 
purposes  sought  to  be  affected,  it  is  appar- 
ent that  the  legislature  intrmded  the  gen- 
oral  words  to  go  beyond  the  class  specif- 
ically designated,  the  rule  does  not  apply. 
Kansas  City  S.  R.  Co.  v.  Wallace,  46:  iia, 
132  Pac.  908,  —  Okla.  — . 

13.  It  is  an  established  rule  of  the 
national  courts  that  the  contemporaneous 
construction  given  to  an  act  of  Congress 
by  the  executive  officers  charged  with  its 
enforcement,  though  not  controlling,  is  en- 
titled to  great  weight,  and  should  not  be 
disregarded  or  overturned  except  for  cogent 
reasons,  not  unless  it  is  clear  that  their  in- 
terpretation was  erroneous.  First  Nat. 
Bank  v.  United  States,  46:  1x39,  206  Fed. 
374,  —  C.  C.  A.  — . 

Repeal;  amendment. 

Entitling;    expression    of    subject,    see 
supra,  7,  8. 

14.  Anti-trust    laws    relating   to    insur- 
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ancc  companies  are  not  repealed  by  a  stat- 
ute permitting  one  or  more  of  said  com- 
panies, singly  or  jointly,  to  employ  for  the 
making  of  general  basis  schedules  and  rates 
the  services  of  experts.  State  ex  rel.  Bar- 
ker V.  Assurance  Co.  46:  955,  158  S.  VV.  040, 
—  Mo.  — . 

15.  Charter  authority  to  provide  for  the 
construction  and  maintenance  of  docks 
does  not  by  implication  repeal  a  statute 
authorizing  riparian  owners  to  construct 
wharves.  Pacific  Milling  &  Elevator  Co.  v. 
Portland,  46:  363,  133  Pac.  72,  —  Or.  — . 

STIPUIiATION. 

In  telegram,  see  Telegraphs,  3,  4. 

STOCK. 

Of  corporations  generally,  see  Corpora- 
tions, 5-9. 

STOCKHOIiDERS. 

Of  bank,  see  Banks,  1-3. 
Of  corporations,  generally,  see  Corpo- 
rations, 5-9. 
In  insurance  company,  see  Insurance,  1. 

STOCK  TRANSFE]^  TAX. 

See  Taxes,  4,  5. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 

As  ''railroad"  within  meaning  of  in- 
terstate commerce  act,  see  Com- 
merce, 2. 

SUBCONTRACTOR. 

Right  of,  to  lien,  see  Mechanics'  Liens, 
2,3. 

SUBROGATION. 

1.  Agreement  that  a  mortgage  shall  be 
kept  alive  in  favor  of  one  who  advances 
money  to  pay  it,  and  that  he  shall  be  sub- 
rogated to  its  lien,  is  not  necessary  to  effect 
such  subrogation  as  against  the  holder  of 
an  inferior  judgment  lien  of  the  existence 
of  which  he  is  ignorant,  if  he  makes  the 
advance  with  the  understanding  that  the 
mortgage  shall  be  satisfied  and  that  he 
shall  have  a  first  lien  upon  the  property. 
Southern  Cotton  Oil  Co.  v.  Napoleon  Hill 
Cotton  Co.  46:  1049,  158  S.  W.  1082,  — 
Ark.  — .  (Annotated) 

2.  The  surety  on  the  bond  of  a  court 
clerk,  who  is  compelled  to  reimburse  the 
county  for  money  paid  out  on  fictitious 
jurors'  certificates  which  the  clerk  has  is- 
sued, is  not  entitled  to  subrogation  te  the 
right  of  the  county  to  compel  a  bona  fide 
holder  to  which  it  paid  the  certificates  to 
return  the  amount  paid,  because  the  certifi- 
cates were  void.  American  Bonding  Co.  v. 
State  Sav.  Bank,  46:  557,  133  Pac.  367,  — 
Mont.  — .  (Annotated) 

SUCCFRSION  TAX. 

See  Taxes,  1-3. 
46  L.R.A.(N.S.) 


SUICIPE. 

Sufiiciency  of  evidence  to  shoWy  see  £..- 

dence,  25. 
Of  insured,  see  Insurance,  5,   14. 
Question  for  jury  as  to,  see  Trial,  5. 

SUIT  MONEY. 

In  divorce  suit,  see  Divorce  and  Sepa- 
ration, 5. 

SUPPIiEAIENTAIi  PliEADING. 

See  Pleading,  2. 

SURETT  COMPANY. 

See  Principal  and  Surety. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

TAKING. 

What  constitutes,  see  Eminent  Domain, 
7-9. 

TAXES. 

Who  must  pay,  as  between  landlori 
and  tenant,  see  Landlord  and  Ten- 
ant, 1. 

As  to  license,  generally,  see  License. 

Effect  of  statute  limiting  time  for  at- 
tack on  tax  deed  to  prevent  owner 
in  possession  from  setting  np  ii- 
validity  of  tax  deed  in  proceedinj 
by  holder  to  secure  posseaslon,  #<« 
Limitation  of  Actions,  3. 

Right  to  set-off  in  action  to  collect  tax. 
see  Set-Off  and  CountercUum,  1. 

Right  of  vendee  in  possession  to  ac- 
quire tax  title  as  against  Tender, 
see  Vendor  and  Purchaser. 

Succession  tax. 

1.  That  a  man  has  reached  the  age  of 
eighty-six  years  when  he  makes  a  sob- 
stantial  gift  of  property  to  his  child  does 
not,  if  he  was  sound  in  mind  and  body,  shov 
that  it  was  made  in  contemplation  of  death, 
so  as  to  bring  it  within  the  operation  of  t 
statute  imposing  succession  taxes.  Re  Des- 
sert, 46:  790,  142  N.  W.  647,  —  Wis.  — . 

( Annotated  > 

2.  Personal  property  placed  by  a  non- 
resident with  trustees  within  a  state  for 
investment,  under  a  trust  which  might  have 
been  terminated  at  any  time,  and  does  not 
name  ultimate  beneficiaries,  retains  its 
situs  at  his  domicil,  and  where  he  dies 
without  descendants,  it  is  not  subject  to  a 
collateral  inheritance  tax  at  the  domicil 
of  the  trustees.  Re  Helena,  46:  1167,  84 
Atl.  665,  236  Pa.  213.  (Annotated! 

3.  The  value  for  purposes  of  succefisioo 
tax  of  a  life  estate  must  be  determined  br 
ascertaining  its  theoretical  present  value, 
according  to  the  rule  provided  by  statute 
although  it  falls  in  before  the  tax  is  as- 
8osse<l.  Re  White,  46:  714,  101  N.  E.  793. 
208  N.  Y.  64.  (Annotated 
Stock  transfer  tax. 

4.  The  sale  of  its  assets  by  a  corpo- 
ration to  another  corporation  for  stodc  of 
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tlie  latter  vests  title  to  the  stock  in  the 
selling  corporation,  which  cannot  be  placed 
in  its  own  stockholders  without  a  transfer, 
which  may  be  subject  to  taxation.  United 
States  Radiator  Corp.  v.  State,  46:  585,  101 
N.  E.  783,  208  N.  Y.  144. 

5.  The  distribution  bv  a  trust  com- 
pany  to  which  was  delivered  for  the  pur- 
pose of  a  voting  trust  stock  of  a  corpo- 
ration which  purchased  the  assets  of  other 
•corporations  in  consideration  of  shares  of 
its  stock,  of  certificates  among  the  stock- 
holders of  the  selling  corporation,  show- 
ing that  they  were  the  owners  of  a  number 
of  shares  of  the  buying  corporation,  equal 
-to  their  respective  interests  in  tne  selling 
•corporation,  is  a  transfer  of  stock  within 
'the  meaning  of  a  statute  imposing  a  tax 
upon  all  sales  or  agreements  to  sell,  or 
memoranda  of  sales,  or  transfers  of  shares, 
or  certificates  of  stock.  United  States 
Radiator  Corp.  v.  State,  46:  585,  101  N.  E. 
783,  208  N.  Y.  144.  (Annotated) 

TEAMSTER. 

Injury  to  boy  invited  by  teamster  to 
ride  upon  his  wagon,  see  Master 
and  Servant,  21,  22. 

TEIiEGRAPHS. 

Requiring  carrier  to  install  telegraph 
service,   see   Carriers,   13-15. 

Telegrams  as  evidence,  see  Evidence,  13. 

Measure  of  damages  for  mistake,  see 
Damages,  4,  5. 

Question  for  jury  as  to  notice  of  mis- 
take to  feendee,  see  Trial,  8. 


Duty  as  to  delivery. 

Measure  of  damages  for  delay,  see  Dam- 
ages, 3. 

1.  A  telegraph  company  is  not  bound 
to  exercise  the  highest  degree  of  diligence 
and  promptness  in  delivering  a  message,  or 
to  use  the  greatest  care  as  to  the  place  of 
delivery.  M.  M.  Stone  &  Co.  v.  Postal 
Teleg.  Cable  Co.  46:  180,  87  Atl.  319,  —  R. 
I.  — . 

Notice   of    contents    or    importance    of 
message. 

2.  A  message  to  a  commission  merchant, 
stating  "seir*  two  cars,  and  naming  the 
price,  or  "packed"  a  certain  quantity  of 
apples,  is  not  sufficient  to  notify  the  com- 
pany of  possible  loss  in  case  of  failure  to 
deliver,  so  as  to  charge  it  with  the  loss 
which  he  suffers  because  he  loses  a  sale 
-which  he  had  negotiated,  and  to  fill  which 
he  sent  an  order  for  the  goods,  which  was 
accepted  by  the  telegram,  so  that  he  was 
compelled  to  sell  the  property  at  a  loss. 
M.  M.  Stone  &  Co.  v.  Postal  Teleg.  Cable 
Co.  46:  180,  87  Atl.  319,  —  R.  I.  — . 
Stipulations  and  conditions. 

3.  A  telegraph  company  does  not  waive 
a  provision  of  its  contract  requiring  notice 
in  writing  of  a  claim  for  damages  for  delay 
in  transmitting  a  message,  within  sixty 
days  after  the  delay  occurred,  by  failing  to 
object  when  verbal  notice  was  given  or 
46  L.R.A.(N.S.) 


when  written  notice  was  given  after  the 
expiration  of  the  sixty-day  period.  M.  M. 
Stone  &  Co.  v.  Postal  Teleg.  Cable  Co.  46: 
180,  87  Atl.  319,  —  R.  I.  —. 

4.  Gross  negligence  in  the  delivery  of 
a  telegram  which  will  avoid  a  stipulation 
limiting  liability  in  case  of  unrepeated 
messages  is  not  shown  by  the  fact  that, 
when  receiving  a  message  for  a  business 
man,  the  company  consulted  only  the  city 
directory  and  delivered  the  message  at  his 
house  address,  the  only  one  appearing  in 
such  directory,  although  his  business  ad- 
dress appeared  in  the  telephone  directory 
and  was  on  file  in  the  telegraph  office,  and 
he  had  previously  complained  of  failure  to 
deliver  messages  at  his  business  address. 
M.  M.  Stone  &  Co.  v.  Postal  Teleg.  Cable 
Co.  46:  180,  8/  Atl.  319,  —  R.  I.  —. 

TEIiEPHONE. 

Requiring  carrier  to  install  telephone 
service,  see  Carriers,  14,  15. 

Liability  of  telephone  company  for  in- 
jury to  employee,  see  Master  and 
Servant. 

TENDER. 

As  condition  precedent  to  suit,  see  Ac- 
tion or  Suit,  1. 

Tender  of  the  amount  due  before  the 
exercise  of  the  option  to  declare  the  whole 
debt  secured  by  a  mortgage  due  for  de- 
fault in  payment  of  interest  will  prevent 
an  exercise  of  the  option  for  that  default 
and  the  institution  of  proceedings  for  fore- 
closure. Clark  V.  Paddock,  46:  475,  132 
Pac.  795,  —  Idaho,  — . 

TERMINATION. 

Of  action,  see  Action  or  Suit,  2. 

TIDE  LANDS. 

Grant  of  title  to,  by  state,  see  Waters, 
1,  2. 

TIMBER. 

Implied  covenant  or  conditions  in  con- 
veyance of,  see  Covenants  and  Con- 
ditions, 1,  2. 

1.  Failure  for  thirty  years  to  begin 
operations  under  a  conveyance  of  the  timber 
and  minerals  on  a  track  of  land,  under  the 
implied  condition  that  they  be  removed  with- 
in a  reasonable  time,  works  an  abandon- 
ment of  the  right.  Eastern  Kentucky  Min- 
eral &  Timber  Co.  v.  Swann-Day  Lumber 
Co.  46:  672,  146  S.  W.  438,  148  Ky.  82. 

2.  That  one  granting  the  timber  and 
minerals  on  land,  under  the  implied  con- 
dition that  they  shall  be  removed  within 
a  reasonable  time  does  not  take  steps  to 
enforce  or  forfeit  the  contract  in  case  of 
unreasonable  delay  does  not  prevent  his 
proceeding  to  appropriate  the  materials 
himself  on  the  theory  of  abandonment  by 
the  grantee.  Eastern  Kentucky  Mineral  & 
Timber  Co.  v.  Swann-Day  Lumber  Co.  46: 
672,  146  S.  W.  438,  148  Ky.  82. 

3.  The  sale  by  the  heirs  of  one  who  has 
granted   the   timber   and    minerals   on    his 
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land  under  the  implied  condition  that  they 
be  removed  within  a  reasonable  time,  of  the 
property,  after  the  lapse  of  such  time  with- 
out any  attempt  to  remove  the  materials, 
may  be  regarded  as  an  entry  under  the 
theory  of  abandonment.  Eastern  Kentucky 
Mineral  &  Timber  Co.  v.  Swann-Day  Lum- 
ber Co.  46:  672,  146  S.  W.  438,  148  Ky.  82. 

TIME. 

For  removal  of  fixtures  by  tenant,  see 

Landlord  and  Tenant,  3,  4. 
For  presenting  claim  against  telegraph 

company,  see  Telegraphs,  2. 
For    removal    of    timber   or   materials 

conveyed,  see  Timber. 
Question  for  jury  as  to  reasonableness 

of,  see  Trial,  6. 

TITLE. 

Nature  of  title  created  by  adverse  pos- 
session, see  Adverse  Possession,  2. 

Estoppel  by  permitting  title  to  prop- 
erty to  stand  in  name  of  another, 
see   Estoppel,  6. 

Effect  of  owning  only  half  interest  in 
property  on  right  to  claim  exemp- 
tion thereof,  see  Exemptions,  2. 

Of  plaintiff  in  replevin,  see  Replevin. 

Of  personal  property,  passing  of,  see 
Sale,  1,  2. 

Determining  title  to  property  seized 
under  search  warrant,  see  Search 
and  Seizure. 

Of  statute,  see  Statutes,  5-8. 

TORTS. 

Master's  liability  for,  see  Master  and 

Servant,  20-22. 
Municipal  liability  for,  see  Municipal 

Corporations,  5-8. 
Matters  as  to  negligence  generally,  see 

Negligence. 

TOWNS. 

Implied  contract  of,  see  Contracts,  2. 
Estoppel  of,  see  Estoppel,  2. 
Municipal   corporations,  generally,  see 

Municipal  Corporations. 
Pledge  of  town  orders  by  town  treasurer, 

see  Pledge  and  Collateral  Security. 

1.  A  town  treasurer  has  no  authority, 
by  virtue  of  his  office,  to  borrow  money  for 
the  use  of  the  town.  New  Haven  v.  Weston, 
46:  921,  86  Atl.  096,  —  Vt.  — . 

2.  The  selectmen  of  a  town  are  au- 
thorized to  borrow  money  on  its  behalf,  from 
time  to  time,  as  the  necessities  of  the  town 
require.  New  Haven  v.  Weston,  46:  921, 
86  Atl.  996,  —  Vt.  — . 

3.  The  selectmen  of  a  town  may  recog- 
nize and  validate  receipts  given  by  the  town 
treasurer  without  authority  for  money  ad- 
vanced to  him  by  strangers  to  meet  current 
expenses.  New  Haven  v.  Weston,  46:  921, 
86  Atl.  996,  —  Vt.  — . 

TRANSFER  TAX. 

See  Taxes,  1-3. 

TREASURER. 

Town  treasurer,  see  Towns. 
46  L.R.A.(N.S.) 


TREATIES. 

Recognition  of,  by  courts,  see  Courts^ 
8. 

Extradition  treaty  with  Italy,  see  Ex- 
tradition, 2,  3. 

TREES. 

Damages  for  destruction  of,  see  Appeal 
and  Error,  17;  Damages,  10. 

In  street,  rights  as  to,  see  Highwaja,  1. 

Duty  to  warn  employee  when  tree  i» 
about  to  fall,  see  Master  and  Serv- 
ant, 3. 

TRENCHES. 

In  streets,  see  Highways,  8. 

TRESPASSER. 

Duty  of  carrier  to,  see  Carriers,  4. 

TRIAL. 

Direction  of  verdict  on  appeal,  see  Ap- 
peal and  Error,  5. 

Review  of,  by  habeas  corpus,  see 
Habeas  Corpus,  1. 

New  trial,  see  New  Trial. 

Statements  and  conduct  of  counsel. 

1.  The  prosecuting  attorney  may  com- 
ment in  his  argument  to  the  jury  upon  the 
failure  of  accused  to  deny  incriminating 
facts  when  on  the  witness  stand,  although 
the  statute  permits  him  to  be  cross-exam- 
ined only  as  to  matters  to  which  he  has 
referred  in  his  examination  in  chief.  State 
V.  Larkin,  46:  13,  157  S.  W.  600,  250  Mo. 
2i8. 

Sufllciency  of  evidence  to  go  to  jury. 

2.  Evidence  that,  before  injury  to  prop- 
erty by  right  of  eminent  domain,  it  was 
worth  a  certain  sum,  and  after  the  injury 
it  was  worth  one  third  less,  is  sufficient  to 
carry  to  the  jury  the  question  of  the  amount 
of  damages  to  be  awarded  for  the  injury. 
Powell  V.  Houston  &  T.  C.  R.  Co.  46:  6x5, 
136  S.  W.  1163,  104  Tex.  219. 

3.  Upon  the  question  of  damages  to  be 
awarded  for  obstructing  travel  to  a  place 
of  business  by  exercise  of  the  right  of 
eminent  domain,  evidence  is  sufficient  to 
carry  the  case  to  the  jury,  which  tends  to 
show  the  volume  of  business  done  before  and 
after  the  obstruction,  the  average  profit 
made,  and  the  loss  of  regular  customers,  and 
difficulty  in  filling  orders  because  of  the 
obstruction.  Powell  v.  Houston  &  T.  C.  R 
Co.  46:  6i5»  135  S.  W.  1153,  104  Tex.  219. 

4.  Positive  testimony  by  persons  inter- 
ested in  knowing  whether  or  not  a  signal 
was  given  for  a  train  approaching  a  road 
crossing,  that  it  was  not,  is  Sufficient  to 
take  the  question  to  the  jury,  notwithstand- 
ing testimony  by  those  in  charge  of  the 
train  that  it  was.  Walters  v.  Chicago,  M. 
&  P.  S.  R.  Co.  46:  702,  133  Pac.  357,  — 
Mont.  — . 

Questions  of  law  and  fact. 

6.  The  court  cannot  say  as  a  matter 
of  law  that  a  fever  patient  "who,  upon  his 
attendant's  return  to  the  room  after  a 
moment's  absence  therefrom,  was  found  to 
have  fallen  to  the  ground  from  a  window 
from  which  the  screen  had  been  torn,  and 
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killed  himself,  did  not  die  by  accident  or 
committed  suicide,  so  that  no  recovery  can 
be  had  on  a  policy  insuring  him  against 
bodily  injury  caused  by  accidental  means 
except  suicide.  Bohaker  v.  Travelers'  Ins. 
Co.  46:  543,  102  N.  E.  342,  215  Mass.  32. 

6.  The  jury  must  determine  whether  or 
not  a  delay  of  a  ihonth  by  an  insurance 
company  in  passing  upon  an  application  for 
insurance,  when  it  passes  'upon  other  ap- 
plications from  the  same  locality  in  nine- 
teen days,  is  unri^asonable.  Duffy  v.  Bankers' 
L.  Asso.  46:  25,  139  N.  W.  1087,  —  Iowa, 

7.  The  jury,  and  not  the  court,  must 
determine  whether  or  not  one  who  accom- 
panied to  the  room  where  a  crime  against 
nature  is  committed  the  person  upon  whom 
it  was  committed,  and  remained  there  dur- 
ing the  commission  of  the  crime  without 
protest  or  effort  to  prevent  or  discourage 
it,  is  an  accomplice  so  as  to  prevent  con- 
victioiuon  his  testimony  without  corrobora- 
tion. State  V.  Start,  46:  266,  132  Pac.  512, 
—  Or.  — . 

8.  A  sheep  buyer  receiving  a  quotation 
of  prices  by  telegram,  varying  80  cents  per 
hundredweight  between  January  1st  and 
February  Ist  deliveries,  is  not,  as  matter 
of  law,  chargeable  with  notice  that  there 
is  error  in  the  lower  price,  at  least,  where 
he  had  refused  to  purchase  at  the  price 
named  in  the  message  tendered  for  trans- 
mission. Henry  v.  Western  U.  Teleg.  Co. 
46:  412,  131  Pac.  812,  —  Wash.  — . 

9.  That  a  woman  arranges  by  telephone 
to  meet  a  man  upon  the  street,  and  after 
meeting  him  drinks  intoxicating  liquor  and 
permits  familiarities  from  him,  does  not 
per  86  show  consent  to  sexual  intercourse, 
so  as  to  prevent  his  attempt  to  secure  it  at 
a.  time  when  she  is  intoxicated  to  a  state 
of  insensibility  from  being  an  assault  with 
intent  to  rape,  especially  when  he  denies 
the  attempt.  Quinn  v.  State,  46:  422,  142 
N.  W.  610,  153  Wis.  573. 

10.  It  is  not  negligence  per  ae  to  fail 
to  look  last  in  the  direction  from  which  a 
train  is  actually  approaching  before  enter- 
ing a  zone  on  a  highway  crossing  a  railroad 
track  from  which  a  view  of  the  track  could 
not  be  had.  Walters  v.  Chicago,  M.  k  P. 
S.  R.  Co.  46:  702,  133  Pac.  357,  —  Mont. 

■ 

11.  Failure  to  stop  an  automobile  and 
look  and  listen  before  crossing  a  railroad 
track  is  not  negligence  as  matter  of  law. 
Walters  v.  Chicago,  M.  &  P.  S.  R.  Co.  46: 
702,  133  Pac.  357,  —  Mont.  — . 

( Annotated ) 

12.  It  is  not  negligence  per  se  for  one 
approaching  a  railroad  crossing  in  a  cut 
to  fail  to  stop  before  attempting  to  cross,  if 
because  of  the  narrowness  of  the  cut  and 
a  curve  near  the  track,  he  could  not  have 
seen  along  the  track  from  a  position  of 
safety  sufficiently  far  to  be  of  any  avail, 
And  he  could  not  have  returned  to  his  vehicle 
after  leaving  it  to  look  along  the  track  in 
the  time  in  which  a  train  would  cover  the 
space  between  tne  point  where  it  would  be- 
come visible  on  the  curve,  and  the  crossing. 
46  L.Rjl.(N.S.) 


Walters  v.  Chicago,  M.  &  P.  S.  R.  Co.  46: 
702,  133  Pac.  357,  —  Mont.  — . 

13.  The  jury  must  determine  whether  or 
not  the  defect  in  a  ladder  furnished  an  em- 
ployee for  use  in  his  employment,  which 
caused  an  injury  to  the  employee,  was  so 
obvious  that  the  employee  assumed  the 
risk.  Pacific  Teleph.  &  Teleg.  Co.  v.  Starr. 
46:  1 123,  206  Fed.  157,  —  C.  C.  A.  — . 

14.  It  is  a  question  for  the  jury  what 
precaution  and  care  should  be  taken  by  tlie 
management  of  a  basebaJl  exhibition  to 
warn  and  safeguard,  against  the  dangers 
incident  to  the  game,  spectators  who  have 
taken  a  seat  in  the  open  without  knowledge 
of  the  dangers  incurred  thereby.  Wells  v. 
Minneapolis  Baseball  &  A.  Asso.  46:  606, 
142  N.  W.  706,  122  Minn.  327. 

15.  The  question  of  the  public  need  or 
benefit  of  a  proposed  right  of  way  or  ease- 
ment for  a  corporation  organized  to  trans- 
port natural  gas  is  generally  a  question  for 
the  court  and  not  one  of  fact  for  the  jury. 
Carnegie  Natural  Gits  Co.  v.  Swiger,  46: 
1073,  79  S.  E.  3,  —  W.  Va.  — . 

16.  A  statement  by  an  applicant  for 
accident  insurance,  that  he  is  in  sound  con- 
dition, cannot  be  said  to  be  untrue  as  mat- 
ter of  law,  unless  he  had  an  ailment  of  a 
character  so  well  defined  as  appreciably  to 
affect  his  health.  Mays  v.  New  Amsterdam 
Casualty  Co.  46:  1108,  40  App.  D.  C.  249. 
Demurrer  to  evidence. 

Prejudicial  error  in,  see  Appeal  and 
Error,  26. 

17.  That  a  boy  is  not  shown  to  have  been 
drowned  in  the  pond  where  his  body  was 
found  does  not  justify  the  sustaining  of  a 
demurrer  to  evidence  in  an  action  against 
the  one  responsible  for  the  maintenance  of 
the  pond,  wliere  he  was  last  seen  wading  in 
the  stream  a  short  distance  above  the  pond, 
where  the  water  was  only  a  few  inches 
deep,  on  the  theory  that  he  may  have 
drowned  in  the  stream  and  his  body  been 
washed  into  the  pond.  Capp  v.  St.  "Louis, 
46:  731,  158  S.  W.  616,  —  Mo.  — . 
Instructions. 

Errors  waived  or  cured  below,  see  Ap- 
pearand Error,  15,  16. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  20-24. 

18.  The  court  should  not  base  an  in- 
struction upon  the  existence  of  a  state  of 
facts  which  there  is  no  evidence  in  the 
record  to  support.  Pitsnogle  v.  Western 
Maryland  R.  Co.  46:  3191  87  Atl.  917,  119 
Md.  673. 

19.  The  court's  failure  to  limit  evidence 
tending  to  show  that  a  witness  in  a  murder 
case  attempted  to  influence  a  witness  to 
testify  a  certain  way  by  reciting  to  him 
the  facts  which  he  wished  to  be  given  in 
evidence,  to  the  impeachment  of  such  wit- 
ness, is  not  error,  since  the  jury  could  have 
used  it  for  no  other  purpose.  Burnaman 
V.  State,  46:  looi,  159  S.  W.  244,  —  Tex. 
Crim.  Rep.  — . 

20.  An  accused  in  a  criminal  case  who 
offers  no  evidence  as  to  his  good  character 
is  not  entitled  to  have  the  jury  instructed 
that   the    law    presumes    that    it    is    good. 
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People  V.  Lingley,  46:  34a,  207  N.  Y.  396, 
101  N.  E.  170.  (Annotated) 

21.  The  court  must,  in  a  prosecution  for 
Beduction,  explain  to  the  jury  the  particular 
elements  of  the  offense  in  regard  to  which 
the  testimony  of  prosecutrix  must  be  cor- 
roborated, and  what  facts  and  circum- 
stances are  to  be  considered  as  corrobora- 
tive. State  V.  Holter,  46:  376,  142  N.  W. 
667,  —  S.  D.  — . 

22.  Instructing  the  jury  that  if  a 
municipal  corporation  permitted  a  pile  of 
lumber  to  remain  in  a  street  for  about 
three  days,  it  would  be  liable  for  injuries 
caused  by  its  fall,  is  misleading,  as  tend- 
ing to  indicate  the  reasonable  notice  to 
which  the  municipality  was  entitled  before 
liability  would  attach.  Dougherty  y.  St. 
Louis,  46:330,  168  S.  W.  326,  —  Miss.  — . 

23.  The  use  of  the  word  "sufficient,"  in- 
stead of  "competent,"  in  an  instruction  in 
a  prosecution  for  seduction  that  the  fact 
that  accused  and  prosecutrix  acted  "as 
lovers  usually  do,  arfti  other  like  circum- 
stances," if  shown,  are  "sufficient  to  con- 
stitute corroborative  evidence,"  is  error. 
State  V.  Holter,  46:  376,  142  N.  W.  667, 
—  S.  D.  — . 

24.  The  mere  fact  that  a  man  who 
killed  another  had  enticed  the  latter's  wife 
from  her  home  for  illicit  purposes  does  not 
justify  an  instruction  that  he  would  not 
have  the  right  of  self-defense  if  he  provoked 
or  voluntarily  sought,  brought  on,  or  en- 
gaged in  the  difficulty  with  deceased.  State 
v.  Larkin,  46:  13,  157  S.  W.  600,  250  Mo. 
218. 

Findings  by  court. 

Sufficiency    of,    to    support    judgment, 
see  Judgment,  1. 

25.  An  issue  raised  by  an  answer,  which 
is  contrary  to  the  other  pleadings,  and  the 
testimony,  may  be  ignored  in  the  findings. 
Noble  v.'  Beeman-Spaul ding-Woodward  Co. 
46:  162,  131  Pac.  1007,  —  Or.  — . 


TRUSTS. 

Power  of  trustees  for  construction  of 
state  building  as  to  bond  of  con- 
tractor, see  Bonds,  1. 

Charitable  trusts,  see  Charities. 

Fiduciary  relation  between  corporation 
and  its  officers,  see  Corporations,  3. 

Jurisdiction  of  equity  in  case  of,  see 
Equity,  2. 

Monopolistic  trusts,  see  Monopoly  and 
Combinations. 

Provision  that  trustees  need  not  report 
to  court,  contrary  to  provisions  of 
statute,  see  Wills.  1. 

That  a  testator  places  property 
under  the  control  of  trustees,  free  from  the 
jurisdiction  of  the  probate  court,  does  not 
invalidate  the  trust  if  the  public  at  large 
has  no  interest  in  it  and  it  does  not  vio- 
late public  policy.  Ackerman  v.  Fichter, 
46:  221,  101  N.  E.  493,  —  Ind.  — . 

UNDISCLOSED  PRINCIPAL. 

Rights  of,  see  Principal  and  Agent,  2. 
46  L.R.A.(N.S.) 


UNITED  STATES. 

Liability  of,  for  injury  to  property  re- 
sulting from  use  of  dynamite  bj 
Federal  officer  to  enlarge  opening 
in  levee,  see  Eminent  Domain,  7. 

UNREPEATED  MESSAGE. 

Stipulation  as  to  liability  for,  see  Tele- 
graphs, 4. 

UPLANDS. 

Severance  of  riparian  right  from,  see 
Waters,  3. 

usuRr. 

Evidence  as  to,  see  Evidence,  23,  24. 
Liability    of    principal    for    taking   of 

bonus  by  agent,  see  Principal  and 

Agent,  1. 

A  note  is  not  usurious  because  it 
provides  for  interest  at  a  certain  rate  per 
month,  if  such  rate  is  merely  one  twelfth 
of  the  yearly  rate  allowed  by  statute. 
Brown  v.  Johnson,  46:  1x57,  134  Pac.  590, 
—  Utah,  — . 

VACANCY. 

Filling  vacancy  in  office,  see  Officers,  1. 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 32. 

VENDOR  AND  PURCHASER. 

Covenants  between,  see  Covenants  and 
Conditions. 

Construing  provision  for  interest  as 
penalty,  see  Damages,  2. 

Specific  performance  of  contract  for 
purchase  of  land,  see  Specific  Per- 
formance, 2. 

Severance  of  riparian  right  from  up- 
land by  conveyance,  see  Waters,  3. 

A  vendee  in  possession  cannot  there- 
after acquire  a  tax  title  to  the  land  and 
claim  thereunder  adversely  to  his  vendor. 
Smith  V.  Boyer,  46:  409,  78  S.  E.  787.  — 
W.  Va.  — .  ( Annotated) 

VIADUCT. 

Construction  of,  in  street  as  a  taking 
of  property,  see  Eminent  Domain,. 
8. 

Joint  liability  for  injuries  from  con- 
struction of  approach  to,  in  street, 
see  Joint  Creditors  and  Debtors,  2. 

VIBRATION. 

As  nuisance,  see  Nuisances,  2. 

WAIVER. 

Of  error  in  trial  court,  see  Appeal  and 

Error,  14-16. 
By  appearance,  see  Appearance. 
Of  rights  by  accused,  see  Criminal  Law, 

1. 
Of  privilege  as  to  communicationt  to 

physician,   see   Evidence.    15. 
By  insurer,  see  Insurance,  13. 
Of    mechanics'    lien,    see    Hecl^Anies^ 

Liens,  3. 
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Of  defects  in  pleading,  see  Pleading,  1. 

By  telegraph  company  of  stipulation 
as  to  notice  of  claim,  see  Tele- 
graphs, 3, 

"W  AUNTS  G. 

To  spectator  at  ball  game  of  danger, 

see  Evidence,  19. 
Duty  to  give  to  servant,  see  Master  and 

Servant,  ^5. 

WARRANTS. 

Pledge  of  town  orders,  see  Pledge  and 

Collateral  security. 
Search  warrant,  see  Search  and  Seizure. 

WATCHMAN. 

Provision  for,  in  policy  of  insurance 
against  burglary,  see  Insurance,  17, 
18. 


WATERS. 

Improvement  of  navigation  as  a  tak- 
ing of  property,  see  Eminent  Do- 
main, 9. 

Municipal  liability  for  obstruction  of 
stream,  see  Municipal  Corpora- 
tions, 7. 

Abatement  of  obstruction  as  nuisance, 
see  Nuisances,  1. 

Proximate  cause  of  injury  at  ford,  see 
Proximate  Cause,  2. 

Relative  rififhts  of  public  and  individ- 
uals. 

1.  A  state  may  grant  its  title  to  tide- 
lands  between  high  and  low  water  mark 
into  private  ownership,  subject  to  the  para- 
mount, public  right  of  navigation  and  such 
reasonable  regulation  as  the  state  may  pre- 
scribe. Pacific  Milling  &  Elevator  Co.  v. 
Portland,  46:  363,  133  Pac.  72,  —  Or.  — . 

2.  The  grant  by  the  state  to  a  riparian 
owner  of  the  land  between  high  and  low 
water  mark,  together  with  the  right  to 
wharf  out  to  the  line  of  navigability,  is 
subject  to  no  implied  right  on  the  part  of 
the  state  or  its  agencies  to  use  the  locus 
in  qtio  for  the  making  of  dock,  wharves,  or 
other  improvements  in  aid  of  navigation. 
Pacific  Milling  &  Elevator  Co.  v.  Portland, 
46:  363,  133  Pac.  72,  —  Or.  — . 

Water  rights  as  between  individuals. 

3.  The  conveyance  of  riparian  property 
by  reference  to  plats  and  maps  attaches 
the  riparian  right  to  the  outermost  lot. 
Pacific  Milling  &  Elevator  Co.  v.  Portland, 
46:  363,  133  Pac.  72,  —  Or.  — . 

Public  water  supply. 

4.  A  public  water  company  is  not  liable 
to  an  individual  for  loss  by  fire  resulting 
from  an  insufficient. supply  of  water  at  an 
insufficient  pressure  at  fire  hydrants  to 
extinguish  a  fire,  unless  there  be  a  contract 
between  the  parties  for  a  sufficient  supply 
at  sufficient  pressure.  Baum  v.  Somer- 
ville  Water  Co.  (N.  J.  Err.  &  App.)  46: 
966,  87  Atl.  140,  —  N.  J.  -— . 

WAY. 

Of  necessity,  see  Easements. 
46  L.R.A.(N.S.) 


WEAPONS. 

Carrying  weapons,  see  Carrying  Weap- 
ons. 

WHARVES. 

Implied  repeal  of   statute  authorizing 

riparian   owners  to  construct,  see 

Statutes,  15. 
Right  of  state  to  erect  docks  or  wharvea 

on    tidelands    granted    to    private 

person,  see  Waters,  2. 

WIDOW. 

Year's  support  to,  see  Executors  and 
Administrators,  2. 

WILIiS. 

Matters  concerning  executors  and  ad- 
ministrators, see  Executors  and  Ad> 
ministrators. 

Tax  on  gift  by,  see  Taxes,  2,  3. 

Creation  of  trust  by,  see  Trusts. 

Partial  InTalldity. 

1.  A  will  is  not  invalidated  because  of 
provisions    that    the    trustees    of    a    fund 

*  created  for  benevolent  purposes  need  not 
report  to  the  court,  contrary  to  provisions- 
of  the  statute,  although  the  provision  as- 
to  report  must  give  way  to  the  statute. 
Ackei-man  v.  Fichter,  46:  221,  101  N.  E. 
493,  —  Ind.  — . 
Signature  of  testator. 

2.  Under  a  statute  requiring  a  will  tO' 
be  signed   b^   the   testator,  or  some  other 
person  in  his  presence  and  by  his  express 
direction,  a  blank  will  on  a  mutual  benefit 
certificate,    intended   to   pass   the    right  to- 
the  proceeds,  is  sufficiently  signed  by  plac- 
ing the  testator's  name  in  the  blank* at  the 
beginning  of  the  .instrument,  without  plac- 
ing the  signature  at  the  end  of  it,  if  the 
intention  was  to  execute  the  will  thereby. 
Armstrong  v.  Walton,  46:  552,  62  So.   173,^ 
—  Miss.  — .  (Annotated) 
Codicil. 

3.  Revocation  of  a  codicil  does  not 
necessarily  carry  with  it  a  revocation  of 
the  will  to  which  it  was  attached.  Osbum 
V.  Rochester  Trust  &  Safe  Deposit  Co.  46: 
983,   102  N.  E.  571,  209  N.   Y.   64. 

(Annotated) 

4.  A  will  is  not  restored  to  its  original 
form  by  revocation  of  a  codicil  by  which  it 
had  been  modified.  Osburn  v.  Rochester 
Trust  &  Safe  Deposit  Co.  46:  983,  102  N.  E. 
571,  209  N.  Y.  54. 

Lapsing. 

5.  Where  a  man,  having  the  bulk  of  his- 
property  invested  in  stock  of  a  certain  cor- 
poration, gives  by  will  a  certain  number  of 
shares  of  the  stock  to  each  of  his  sisters  and 
then  divides  the  remainder  of  his  property 
between  his  wife  and  son,  the  gift  to  the 
sisters  will  be  construed  as  demonstrative 
legacies,  so  that  in  case  he  transforms  the 
stock  into  bonds  of  the  corporation  they 
will  not  lapse;  at  least,  where  holding  the 
legacies  to  be  specific  would  result  in  dimin- 
ishing the  interest  of  the  son,  whicfi  the 
testator 'had  carefully  guarded.  Spinney 
V.  Eaton,  46:  535,  S7  Atl.  378,  —  Me.  — . 
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WITNESSES. 

Opinions  and  conclusions  of,  see  Evi- 
dence, 14. 

Instruction  as  to  corroboration  of  wit- 
ness, see  Trial,  21,  23. 

Impeaching;  discrediting. 

Failure  of  court  to  limit  evidence  to 
impeachment  of  witness,  see  Trial, 
19. 

1.  Evidence  that  a  witness  for  accused 
in  a  criminal  case  attempted  to  influence 
the  testimony  of  other  witnesses  in  favor 
of  accused  is  properly  admitted  to  show  bias 
on  the  part  of  the  witness,  although  no 
predicate  is  laid,  and  he  acted  in  the  ab- 
sence and  without  the  knowledge  of  ac- 
cused. Burnaman  v.  State,  46:  xoox,  159 
S.  W.  244,  —  Tex.  Grim.  Rep.  — . 

( Annotated ) 

2.  Upon  prosecution  of  one  for  illegal 
sale  of  drugs,  evidence  is  admissible  that  | 
the  sale  was  procured  by  the  prosecuting 
witness  with  money  furnished  by  the  police 
for  the  purpose  of  aflfecting  the  credibility 
of  the  evidence  of  the  prosecution.  Nis- 
wonger  v.  State,  46:  i,  102  N.  E.  135,  — 
Ind.  — . 

3.  To  affect  the  credibility  of  a  wit- 
40  L.R.A.(N.S.) 


ness  who  testifies  that  instruments  were 
used  on  her  to  effect  an  abortion,  evidence 
is  admissible  that  at  the  time  of  the  alleged 
offense  she  was  suffering  from  hysteria, 
which  caused  her  to  have  hallucinations  and 
illusions.  State  v.  Pryor,  46:  loaS,  132  Pac. 
874,  —  Wash.  — .  (Annotated 

4.  Prosecutrix  in  a  proceeding  for  sf^- 
duction,  who  has  testified  on  cross-exami- 
nation that  during  the  time  when  the  al- 
leged illicit  relations  existed  she  was  not 
receiving  attentions  from  other  men,  may 
be  impeached  by  evidence  that  she  was 
receiving  such  attentions  at  the  time;  at 
least  if  such  evidence  also  tends  to  weaken 
the  corroboration  of  prosecutrix  found  in 
evidence  of  attentions  by  accused.  State  t. 
Holter,  46:  376,  142  N.  W.  657,  —  S.  D.  -. 

WRIT  AND  PROCESS. 

Appearance  as  waiver  of  irregularities. 

see  Appearance. 
Presumption  and  burden  of  proof  as  to 

service,  see  Evidence,  8. 

YEAR'S   SUPPORT. 

To  widow,  see  Executors  and  Adminir 
tratora,  2. 
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